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On August 12, 2021, appellant filed an “Application for 

Permission to File Second Supplemental Opening Brief.”  On 

August 17, 2021, this Court granted appellant’s application, and 

directed respondent to file a second supplemental respondent’s 

brief.  Pursuant to this Court’s Order of August 17, 2021, 

respondent files the instant Second Supplemental Respondent’s 
Brief. 1 

I. APPELLANT’S SANCHEZ CLAIM SHOULD BE REJECTED; ANY 
ALLEGED ERROR WAS HARMLESS 
In Appellant’s Second Supplemental Opening Brief 

(“SSOB”), appellant relies on People v. Sanchez (2016) 63 Cal.4th 

665, and argues that the trial testimony of Dr. James Ribe 

related prejudicial case-specific and testimonial statements of the 

radiologist (Dr. Donald Boger) concerning four healing fractures 

on the body of one of the child victims, Guadalupe Esquivel 

(“Lupita”), in violation of state hearsay rules and the 

confrontation clause of the Sixth Amendment.  Thus, appellant 

contends that reversal of his first degree murder conviction 

regarding Lupita (count 6) and the death judgments is required.  

(SSOB 8-33.) 

                                         
1  On January 24, 2022, this Court granted appellant’s 

“Application for Permission to File Third Supplemental Opening 
Brief.”  Respondent will file the third supplemental respondent’s 
brief, which will address the claims raised in appellant’s Third 
Supplemental Opening Brief. 

https://www.westlaw.com/Document/I12df243b3f7711e6b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I12df243b3f7711e6b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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As discussed below, respondent submits that appellant’s 

Sanchez claim should be rejected.  Moreover, any alleged error 

was harmless. 
A. Factual background 

1. Relevant trial proceedings 
In count 1, appellant was convicted of the first degree 

murder (Pen. Code, 2  § 187, subd. (a)) of five-year-old Ernesto 

Barragon (“Ernesto”).  (22CT 6066, 6085; see 15RT 2037.)  In 

count 6, appellant was convicted of the first degree murder 

(§ 187, subd. (a)) of two-year-old Guadalupe Esquivel.  (22CT 

6070, 6086; see 15RT 2040.)  As to counts 1 and 6, the jury found 

the torture-murder special circumstance (§ 190.2, subd. (a)(18)) 

and the multiple-murder special circumstance (§ 190.2, subd. 

(a)(3)) to be true.  (22CT 6066, 6070, 6085-6086; see 15RT 2037  -

2038, 2040-2041.) 

At the guilt phase trial, regarding the killings of Ernesto and 

Lupita, the prosecutor advanced two theories of first degree 

murder:  (1) murder by torture, and (2) premeditated and 

deliberate murder.  (See 8RT 1361-1362 [prosecutor stated in the 

guilt phase opening statement that she would be arguing two 

theories of first degree murder, namely, “premeditated murder” 

and “murder by torture”]; 13RT 1898, 1905, 1912, 1917-1918 

[prosecutor stated in her guilt phase closing argument that she 

would be arguing that appellant “committed first-degree murder 

two ways,” specifically “first through premeditation and 

                                         
2  All further statutory references will be to the Penal Code, 

unless otherwise indicated. 

https://www.westlaw.com/Document/N1E6B9EE08D7111D8A8ACD145B11214D7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N1E6B9EE08D7111D8A8ACD145B11214D7/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NDAE7A230C6AF11E8B9E0D2F6EE66D6F0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NDAE7A230C6AF11E8B9E0D2F6EE66D6F0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NDAE7A230C6AF11E8B9E0D2F6EE66D6F0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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deliberation” and secondly, through “torture murder”].)  The jury 

was instructed on both theories of first degree murder.  (See 

22CT 6023-6024, 14RT 1996-1997 [CALJIC No. 8.20 regarding 

deliberate and premeditated murder]; 22CT 6025, 14RT 1998  -

1999 [CALJIC No. 8.24 regarding murder by torture].) 

On July 10, 2001, the trial court, prosecutor, appellant’s trial 

counsel, and co-defendant Maria Ricardo’s trial counsel had a 

discussion outside the jury’s presence about the prosecutor’s 

request to admit the prosecution evidence at trial (Peo. Exh. Nos. 

1-35, 37-40).  (See 11RT 1762-1767.)  The trial court asked the 

defense, “With the exception of 36, is there any objection to 

1 through 40, [co-defendant Ricardo’s trial counsel]?”  Co  -

defendant Ricardo’s trial counsel replied, “No, Your Honor.”  

(11RT 1763.)  The trial court then asked, “And, [appellant’s trial 

counsel]?”  Appellant’s trial counsel responded, “Yes, Your 

Honor.”  (11RT 1763.) 

In the following order, appellant’s trial counsel objected to 

People’s Exhibit Nos. 28, 21, 22, 23, 13, 30, 27, 6, and 25.  (11RT 

1763-1767.)  Appellant’s trial counsel did not object to People’s 

Exhibit No. 26, which was Lupita’s autopsy report prepared by 

Dr. Ribe.  The trial court denied all the objections made by 

appellant’s trial counsel and admitted People’s Exhibit Nos. 

1 through 35 and 37 through 40.  (11RT 1765-1767; see also 11RT 

1780.) 

Regarding the objections made by appellant’s trial counsel to 

People’s Exhibit Nos. 21 through 23, which consisted of narrative 

pages from the coroner’s autopsy report concerning Ernesto (see 

https://www.westlaw.com/Document/Idc8467d1f9a011dba7b2c6090451df8c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Idc848ecaf9a011dba7b2c6090451df8c/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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11RT 1764-1765; see also 9RT 1474-1475), the following exchange 

occurred: 

[Appellant’s trial counsel]:  . . . No. 21. 

The Court:  No. 21 is a coroner’s report blowup 
along with 22 and 23. 

[Appellant’s trial counsel]:  Right.  All three, the 
same objection.  They are hearsay, it’s like introducing 
a police report. 

The Court:  They are not hearsay.  They would be 
a copy of the official reports and the autopsy report is 
not hearsay. 

[Appellant’s trial counsel]:  Well, I’m not sure it’s 
an official report any more than a police report is.   

The Court:  . . .  [¶]  In People versus Beehler 
[sic], . . . at 9 Cal.4th 953,[ 3 ] it held that the autopsy 
report may be admitted as a business record under 
Evidence Code section 1271 where the pathologist who 
worked in the same office as an autopsy surgeon 
testified regarding the procedures, et cetera.  [¶]  In 
People versus Clark, . . . at 3 Cal.4th 41,[ 4 ] it held that a 
coroner’s report is an official record under Evidence 
Code section 1280, referring that foundational 
requirements were meet [sic].  [¶]  And I do recall that 
those requirements were met by both, as a business 
record and an official record. 

[Appellant’s trial counsel]:  Also, lack of 
foundation.  I don’t think that the requirements were 
met. 

The Court:  I find they were. 

                                         
3  People v. Beeler (1995) 9 Cal.4th 953. 
4  People v. Clark (1992) 3 Cal.4th 41. 

https://www.westlaw.com/Document/Ieb4742f8fab911d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ieb4742f8fab911d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NFFE3EB7082B811D8BE40B2081C49D94B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I3483f886fabc11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NFF2B49D082B811D8BE40B2081C49D94B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NFF2B49D082B811D8BE40B2081C49D94B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ieb4742f8fab911d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I3483f886fabc11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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[Appellant’s trial counsel]:  Next one. 

The Court:  I’m sorry. 

[Appellant’s trial counsel]:  Once I lose the 
motion, I move onto the next one. 

The Court:  I understand. 

(11RT 1764-1765.) 

2. People’s exhibit no. 26 
People’s Exhibit No. 26, which was Lupita’s autopsy report 

prepared by Dr. Ribe, included two pages prepared by the 

radiology consultant, Dr. Boger.  (See Peo. Exh. No. 26.) 

In relevant part, the first page of Dr. Boger’s report stated: 

REQUEST: 

Decomposed 2 year old female buried in cool moist soil 
for 8 months.  At autopsy the skeleton, with the 
exception of the lower legs, is unexpectedly soft and 
pliable with an unusual white granular change of the 
bone surfaces.  History of physical abuse exists.  Soft 
tissue was moderately decomposed at autopsy.  Some 
soft tissue mummification of the scalp and skull, but 
not elsewhere.  Questions to answer:  (1) skeletal age, 
(2) antemortem and post mortem trauma, (3) post 
mortem chemical/environmental modification. 

FILMS: 

Whole body survey of skeletal remains.  Specimen x  -
rays of both humeri and femurs. 

FINDINGS: 

Portions of the left shoulder are missing with irregular 
edges of the residual humerus, scapula, and clavicle.  
This may represent loss to animal activity.  There are 
numerous diffusely distributed irregular coarse calcific 
densities within and on the surface of almost all of the 
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bones, the nature and cause of which is indeterminate. 
. . .      

There is deformity of the distal right clavicle with 
expansion of the bone and suggests changes seen with a 
healing fracture.  There is also irregular increased 
density of the mid to proximal right humerus with 
associated cortical deformity suggestive of changes seen 
with healing fractures.  The cortex and internal density 
of the distal right humerus appears grossly normal. 

There are well defined sites of increased density seen 
transversely across the distal left radius and proximal 
femurs which also suggest changes seen with healing 
fractures. 

Skeletal age was determined by evaluating the 
development of the carpal bones as well as appropriate 
long bone measurements, utilizing standard references. 
. . . 

Carpel development is appropriate for a female of 2 
years of age. 

Long bone measurements were obtained and adjusted 
for magnification 110% magnification factor.  The 
measurements obtained are consistent with a female 
child of 1 year 6 months to 2 years 0 months. 

(See Peo. Exh. No. 26, italics added.) 

In relevant part, the second page of Dr. Boger’s report 

stated: 

IMPRESSION: 

1.  Carpal development and long bone measurements 
are compatible with a female child of 2 years of age. 

2.  There are changes in the right clavicle, right 
proximal humerus and bilat proximal femora which 
may be associated with antemortem trauma. . . . 
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3.  The numerous diffuse intramedullary and periosteal 
calcific densities are not characteristic of any specific 
antemortem disease or condition and most likely are 
associated with an indeterminate post mortem process 
such as post mortem infectious or chemical change 
which results in deposition of calcium or other heavy 
metal from native bone or the local soil in which the 
body had been buried. 

(See Peo. Exh. No. 26.) 

3. The trial testimony of Dr. Ribe 
Dr. Ribe, a forensic pathologist and senior deputy medical 

examiner from the coroner’s office (see 9RT 1510-1513), 

performed the autopsy of two-year-old Lupita and testified at 

length and in detail about Lupita, as summarized in relevant 

part below.  Appellant complains only about a small portion of 

Dr. Ribe’s trial testimony concerning the findings by Dr. Boger 

(the radiologist) that four of Lupita’s bone fractures (on her right 

arm, right collarbone, and left and right femurs) were healed or 

partially healed.  (See SSOB 12, 16.)  This complained-of trial 

testimony is italicized below. 

On May 23, 1998, Dr. Ribe performed the autopsy in 

coroner’s case number 983647.  (9RT 1514-1515.)  Photographs 

were taken of Lupita’s body, the items around and on her body, 

and the crime scene in the woods where her body was recovered.  

X-rays were also taken of Lupita’s body.  (9RT 1515-1519, 1523.)  

Since Lupita’s decomposed body also had chemical deterioration, 

Dr. Ribe sent samples from the clothing and dirt on her body for 

chemical analysis.  The results showed that there had been some 

kind of chemical, consistent with a strong acid, in her grave.  

(9RT 1519-1522.) 
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Dr. Ribe found discoloration of the scalp, indicating bruising, 

at the front and back of Lupita’s head.  (9RT 1522-1525.)  

Discoloration on Lupita’s skull bone indicated hemorrhaging and 

bleeding in the surface of the bone.  (9RT 1525-1526.)  This would 

occur as the result of an injury from blunt force trauma, an 

impact, or a blow.  (9RT 1526.)  Dr. Ribe opined that this injury 

could not have been caused by two-year-old Lupita herself or by 

an accident but instead, had to have been inflicted by an adult.  

(9RT 1526-1527.)  The presence of dark red material inside her 

skull indicated abnormal possible bleeding inside her skull.  (9RT 

1529-1532.) 

After Dr. Ribe cut a strip of bone from the back of Lupita’s 

skull, he examined the bone strip under a microscope and saw 

that there was bleeding inside the bone.  (9RT 1532.)  Dr. Ribe 

opined that there had definitely been blunt force trauma to the 

back of Lupita’s head of sufficient force to cause such bleeding 

inside the bone.  Such intentionally inflicted “moderately severe 

impact force” would cause the child pain and be enough to cause 

brain injury and death.  (9RT 1532-1533.) 

There was a diastatic fracture at the back of Lupita’s skull, 

which Dr. Ribe opined was a traumatic injury caused by swelling 

of the brain inside the skull and/or blunt force to the area.  (9RT 

1533-1534.)  If the child was conscious, such an injury would 

have been painful for her.  (9RT 1535.)  Dr. Ribe concluded that 

this brain injury occurred before her death due to the bleeding 

inside and outside the skull and inside the skull bone.  (9RT 

1535.)  Regarding the date of this brain injury, Dr. Ribe opined 
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that it could have occurred seconds or minutes before death, a 

number of days before death, or a week or more before death.  

(9RT 1535-1536.) 

Dr. Ribe examined Lupita’s entire body for other breaks by 

taking X-rays and referring them to the radiology expert 

consultant.  (9RT 1536.)  The radiology expert consultant found 

evidence of healed or partially healed fractures in the right 

humerus, which is the right upper arm bone, the right collarbone, 

and both femurs, which are the thigh bones.  (9RT 1536.)  Dr. 

Ribe took one of the femurs, took special X-rays of the leg bones 

separately, taking them out of the body, and took specimen X  -

rays.  (9RT 1536.)  Then, using one of those on the right femur, 

Dr. Ribe took the bone itself, laid it next to the specimen X-ray, 

and identified the area where an area of increased density of the 

bone appeared different from the surrounding bone.  (9RT 1536.)  

Dr. Ribe used his own acid bath to remove remaining calcium 

from that bone to soften it up further, spent some time dissecting 

it, obtained a slide of it, and looked at it under the microscope.  

(9RT 1536.)  In that leg bone, Dr. Ribe saw “osteosclerosis,” which 

is an abnormal thickening and hardening of the bone tissue in 

that area.  (9RT 1536-1537.)  Due to the postmortem 

deterioration, the coating of the bone, the periosteum, was 

completely gone, and all that was left was the bone cortex itself, 

which was the inner bone without the coating.  (9RT 1537.)  Dr. 

Ribe felt that the osteosclerosis was consistent with a healed 

fracture, meaning one that had healed over completely and 

therefore would be weeks to months old.  (9RT 1537.)  This leg 
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fracture was the result of an intentional act because a one-year  -

old or two-year-old could barely even walk.  (9RT 1537.)  This leg 

injury would cause a child to suffer pain at the time the injury 

had occurred and would result in pain for some period of time.  

(9RT 1537.) 

The radiologist also found fractures on the right arm, the 

right collarbone, and the left femur, as were evidenced on the X  -

ray, but Dr. Ribe did not further dissect them.  (9RT 1538.)  

When asked whether the radiologist dated these fractures, Dr. 

Ribe checked the radiologist’s report and said, “He describes them 

as changes which also suggest changes seen with healing 

fractures.  He doesn’t say how much healing because he can’t tell, 

so we’re talking about things that are weeks or up to about six 

weeks old, if you call it healing.  If you call it completely healed, 

then we’re talking months to years.”  (9RT 1538.)  When the 

prosecutor asked, “So possibly six weeks old up to six weeks old?”  

Dr. Ribe said, “That would fit with the wording that he has used 

even more than that because when a fracture, even after it he[a]ls, 

meaning complete union, it undergoes what they call remodeling.  

Eventually you end up with a perfectly straight bone.  You can’t 

even tell that a fracture was there, but that takes many months.”  

(9RT 1538-1539.)  Dr. Ribe added, “Until you get to that point 

you’ll still see changes like this of osteosclerosis and thickening 

and resoftening of the bone.”  (9RT 1539.)  Dr. Ribe opined that 

these were two very intentional injuries to the child because 

“[w]hen you have small fractures on a child like that; one leg, you 
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can believe, but three or four fractures cannot be an accident.”  

(9RT 1539.) 

Dr. Ribe examined Lupita’s body for internal bruising and 

found dark discoloration on her neck and back, indicating 

possible blunt force trauma.  Dr. Ribe opined that these bruising 

injuries occurred before death and appeared to have been caused 

either shortly before or up to a week before her death.  (9RT 

1539-1540.) 

Dr. Ribe concluded that Lupita’s cause of death was blunt 

force trauma and other unknown factors.  (9RT 1543.)  Dr. Ribe 

also referred to the large bruises on her neck and back, the large 

bruise at the back of her head, bleeding in the tissue, and a 

possible bruise on her forehead.  (9RT 1543-1544.) 

Dr. Ribe concluded that Lupita was definitely abused by an 

adult, and her injuries were intentionally inflicted.  Dr. Ribe 

indicated that she suffered from child abuse syndrome.  (9RT 

1545.)  When asked whether that would be consistent with abuse, 

Dr. Ribe stated, “Well, repeated injury, yes.  It’s called battered 

child syndrome.  Meaning the repeated injuries over a period of 

time giving injuries of different ages.”  (9RT 1545.) 

Based on Lupita’s body length of 32 inches and weight of 18 

pounds (after some deterioration), Dr. Ribe concluded that she 

was too small for a child of her age.  Dr. Ribe indicated that 

Lupita would be average size for an American 18-month-old girl, 

which was six months behind her actual age at the time of her 

death.  (9RT 1540-1542.)  Dr. Ribe believed that Lupita suffered 

from chronic neglect and stated, “As a medical probability based 
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on the size of the body and the overall condition of the body, 

making allowance for the condition of the remains.”  (9RT 1554.)  

Chronic neglect means inadequate nutrition and inadequate or 

substandard care which would allow for normal growth and 

health.  (9RT 1554.) 

B. Relevant law 
In Sanchez, supra, 63 Cal.4th 665, this Court addressed the 

manner in which expert witnesses can refer to hearsay in support 

of their opinions.  Specifically, Sanchez explained the limitations 

on such testimony imposed by California’s hearsay rule (Evid. 

Code, § 1200), and the confrontation clause of the Sixth 

Amendment. 

Addressing the state hearsay rule, Sanchez rejected the 

notion that out-of-court statements offered as the basis for an 

expert opinion are not admitted for their truth, and hence are 

non-hearsay.  (Sanchez, supra, 63 Cal.4th at pp. 682-684.)  This 

Court also drew a key distinction between hearsay regarding 

“general knowledge” in the expert’s field — which the expert is 

permitted to convey to the jury — and hearsay about “case  -

specific facts” — which the expert may not convey to the jury 

unless an exception to the hearsay rule applies, or unless the 

same facts were independently shown by competent evidence 

other than the expert’s testimony.  (Id. at pp. 683-686.)  As this 

Court explained, “Case-specific facts are those relating to the 

particular events and participants alleged to have been involved 

in the case being tried.”  (Id. at p. 676.)  To illustrate the 

https://www.westlaw.com/Document/I12df243b3f7711e6b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0019053082B911D8BE40B2081C49D94B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0019053082B911D8BE40B2081C49D94B/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I12df243b3f7711e6b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_682
https://www.westlaw.com/Document/I12df243b3f7711e6b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_683
https://www.westlaw.com/Document/I12df243b3f7711e6b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_676
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distinction between general information and case-specific facts, 

Sanchez presented several examples, including the following: 

That an associate of the defendant had a diamond 
tattooed on his arm would be a case-specific fact that 
could be established by a witness who saw the tattoo, or 
by an authenticated photograph.  That the diamond is a 
symbol adopted by a given street gang would be 
background information about which a gang expert 
could testify.  The expert could also be allowed to give 
an opinion that the presence of a diamond tattoo shows 
the person belongs to the gang. 

(Id. at p. 677.) 

Sanchez nevertheless reaffirmed the principle that an expert 

witness “may still rely on hearsay in forming an opinion, and may 

tell the jury in general terms that he did so.”  (Sanchez, supra, 63 

Cal.4th at p. 685, italics in original.)  An expert may also tell the 

jury “generally the kind and source of the ‘matter’ upon which his 

opinion rests,” so that the jurors can evaluate the probative value 

of the expert’s testimony.  (Id. at p. 686.)  The restrictions on 

hearsay therefore come into play only when an expert conveys 

the actual content of that hearsay to the jury. 

In addition to state-law hearsay rules, Sanchez addressed 

the effect of the confrontation clause of the Sixth Amendment 

upon expert witnesses’ use of hearsay to support their opinions.  

As the United States Supreme Court has held, the confrontation 

clause bars the use of out-of-court “testimonial” statements 

offered to prove the truth of the matter asserted, unless (1) there 

is a showing of unavailability and (2) the defendant had a prior 

opportunity for cross-examination, or forfeited that right by 

https://www.westlaw.com/Document/I12df243b3f7711e6b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_677
https://www.westlaw.com/Document/I12df243b3f7711e6b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_685
https://www.westlaw.com/Document/I12df243b3f7711e6b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_685
https://www.westlaw.com/Document/I12df243b3f7711e6b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_686
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wrongdoing.  (Crawford v. Washington (2004) 541 U.S. 36, 62, 

68.)  

Determining whether a given hearsay statement is 

“testimonial” for confrontation clause purposes is key to applying 

Crawford.  Surveying a series of United States Supreme Court 

decisions interpreting or refining Crawford, this Court in 

Sanchez held, “Testimonial statements are those made primarily 

to memorialize facts relating to past criminal activity, which 

could be used like trial testimony.  Nontestimonial statements 

are those whose primary purpose is to deal with an ongoing 

emergency or some other purpose unrelated to preserving facts 

for later use at trial.”  (Sanchez, supra, 63 Cal.4th at p. 689.) 

Summarizing its rulings on both the state-law hearsay and 

confrontation clause issues, Sanchez held: 

When any expert relates to the jury case-specific out-of  -
court statements, and treats the content of those 
statements as true and accurate to support the expert’s 
opinion, the statements are hearsay.  It cannot logically 
be maintained that the statements are not being 
admitted for their truth.  If the case is one in which a 
prosecution expert seeks to relate testimonial hearsay, 
there is a confrontation clause violation unless (1) there 
is a showing of unavailability and (2) the defendant had 
a prior opportunity for cross-examination, or forfeited 
that right by wrongdoing. 

(Sanchez, supra, 63 Cal.4th at p. 686, italics in original.) 

C. Insofar as appellant challenges the admission of 
the coroner’s report itself into evidence, he has 
forfeited any hearsay or confrontation clause 
objections 

A criminal defendant is ordinarily precluded from 

challenging the admissibility of evidence on appeal if no objection 

https://www.westlaw.com/Document/I9a377fef9c9c11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_62%2c+68
https://www.westlaw.com/Document/I9a377fef9c9c11d991d0cc6b54f12d4d/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_780_62%2c+68
https://www.westlaw.com/Document/I12df243b3f7711e6b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I12df243b3f7711e6b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_689
https://www.westlaw.com/Document/I12df243b3f7711e6b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_686
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was raised in the trial court.  (Evid. Code, § 353; see People v. 

Dykes (2009) 46 Cal.4th 731, 756.)  The forfeiture rule applies to 

evidence that violates state hearsay rules as well as violations of 

the Sixth Amendment right to confront witnesses.  (People v. 

Redd (2010) 48 Cal.4th 691, 730 [defendant “did not raise an 

objection below based on the confrontation clause, and therefore 

has forfeited this claim”].) 

Here, as summarized above (see Argument I.A.1), on July 

10, 2001, appellant’s trial counsel did not object to People’s 

Exhibit No. 26, which was the coroner’s report concerning Lupita.  

(See 11RT 1762-1767; see also 9RT 1514-1515.)  Thus, People’s 

Exhibit No. 26, which included Dr. Boger’s two-page report, was 

admitted without any objection by appellant’s trial counsel.  (See 

11RT 1762-1767.)  Appellant’s trial counsel was clearly aware of 

his ability to raise a hearsay objection to any of the prosecution 

exhibits because appellant’s counsel expressly objected to 

People’s Exhibit Nos. 21 through 23, which consisted of narrative 

pages from the coroner’s autopsy report concerning Ernesto, 

based on hearsay grounds.  (See 11RT 1764-1765; see also 9RT 

1474-1475.)  

Since appellant’s trial counsel failed to object to People’s 

Exhibit No. 26 on the grounds of hearsay or the confrontation 

clause, appellant’s current claim is forfeited.  (See People v. 

Burgener (2003) 29 Cal.4th 833, 869 [defendant waived claims 

regarding hearsay and confrontation by failing to articulate them 

below]; see also Redd, supra, 48 Cal.4th at p. 730.) 
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Citing People v. Perez (2020) 9 Cal.5th 1, which held that 

hearsay objections to expert’s testimony relating the bases for 

their opinions are not forfeited in cases tried before the Sanchez 

decision, appellant argues that an objection was not required to 

preserve the hearsay or confrontation issues he now raises in his 

current claim on appeal.  (See SSOB 16, fn. 2.)  While this may be 

true regarding objections to Dr. Ribe’s testimony insofar as he 

conveyed hearsay from the witness stand, it does not excuse 

appellant’s failure to make a timely objection to the admission of 

the coroner’s report itself into evidence.  

Perez held that “a claim on appeal based on Sanchez” is not 

forfeited by a party’s failure to object on these grounds in a trial 

held before Sanchez was decided.  (Perez, supra, 9 Cal.5th at p. 

9.)  As this Court explained, Sanchez expressly changed the law 

established in People v. Gardeley (1996) 14 Cal.4th 605, and 

People v. Montiel (1993) 5 Cal.4th 877, 919, and it would be 

unreasonable to require defendants to have anticipated that 

fundamental change or to make then-fruitless objections.  (Perez, 

supra, 9 Cal.5th at p. 9.)  But the fundamental change announced 

in Sanchez — for which this Court disapproved Gardeley and 

Montiel — pertained only to the admissibility of expert testimony 

conveying case-specific hearsay.  (Sanchez, supra, 63 Cal.4th at 

pp. 682-684.)  In contrast, an objection to the admission of the 

coroner’s report itself on hearsay or confrontation grounds would 

not have required appellant to anticipate any new rule 

announced in Sanchez.  Notably, appellant did object on those 

grounds to other items of evidence, People’s Exhibit Nos. 21 
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through 23.  Therefore, insofar as appellant now challenges the 

admissibility of the coroner’s report on hearsay and confrontation 

clause grounds, his claim is forfeited. 5 

D. Appellant’s Sanchez claim should be rejected 
As noted above, relying on Sanchez, appellant claims that 

Dr. Ribe’s trial testimony related prejudicial case-specific and 

testimonial statements of the radiologist (Dr. Boger) concerning 

four healing fractures on Lupita’s body, in violation of state 

hearsay rules and the confrontation clause of the Sixth 

Amendment.  (SSOB 8-33.)  Appellant specifically complains that 

Dr. Ribe testified about the radiologist’s findings regarding these 

four healing fractures (in Lupita’s right arm, right collarbone, 

and both femurs).  (See SSOB 12, 16.)  Appellant’s Sanchez claim 

should be rejected. 

1. Dr. Ribe’s trial testimony was based on his 
personal observations 

First, Dr. Ribe’s trial testimony, which was based on his 

personal examination of Lupita’s body and his personal view of 

Lupita’s X-rays, did not constitute hearsay and did not violate the 

confrontation clause.  (See People v. Garton (2018) 4 Cal.5th 485, 

506 [the first category of coroner Comfort’s testimony, “premised 

explicitly on photographs and X-rays, did not constitute hearsay” 

because “the admission of autopsy photographs, and competent 

testimony based on such photographs, does not violate the 

                                         
5  In appellant’s Third Supplemental Opening Brief, he 

raises additional related claims regarding forfeiture and 
ineffective assistance of trial counsel.  Respondent will address 
these claims in the third supplemental respondent’s brief. 
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confrontation clause”], citations & internal quotation marks 

omitted, original emphasis.)  Dr. Ribe testified at trial that he 

“took X-rays” of Lupita and had the X-rays referred to the 

radiology expert consultant.  (See 9RT 1536.)  Based on his trial 

testimony, it can be reasonably inferred that Dr. Ribe viewed 

these X-rays of Lupita himself, and appellant does not assert that 

Dr. Ribe never personally viewed these X-rays. 

In fact, Dr. Ribe testified that he took additional “special X  -

rays” and “specimen X-rays” of Lupita’s right femur (thigh bone).  

Dr. Ribe personally examined the bones of the right femur, used 

an acid bath on it, dissected it, obtained a slide of it, and observed 

it under a microscope.  Based on his personal examination of the 

right femur, Dr. Ribe opined that this was consistent with being a 

healed fracture.  (See 9RT 1536-1537.)  Thus, Dr. Ribe’s trial 

testimony, including his opinions, which was based on his 

examination of Lupita’s body and his personal view of Lupita’s X  -

rays, did not constitute hearsay or violate the confrontation 

clause.  (See Garton, supra, 4 Cal.5th at p. 506.) 

2. Dr. Ribe generally relied on the radiologist’s 
report to form his own opinions 

Second, “[a]ny expert may still rely on hearsay in forming an 

opinion, and may tell the jury in general terms that he did so.”  

(Sanchez, supra, 63 Cal.4th at p. 685, italics in original.)  

Furthermore, to enable the jury to “independently evaluate the 

probative value of an expert’s testimony,” an expert is allowed “to 

relate generally the kind and source of the ‘matter’ upon which 

his opinion rests.”  (Id. at p. 686.)  Thus, Dr. Ribe’s trial 

testimony, in which he told the jury in general terms how he 
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formed his opinion based on the information from the 

radiologist’s report, did not constitute hearsay and did not violate 

the confrontation clause.  (See id. at p. 685; see also Garton, 

supra, 4 Cal.5th at pp. 506-507 [deputy coroner did not violate 

Sanchez by testifying to her opinions and conclusions based 

partly on another deputy coroner’s autopsy report, and by telling 

to the jury in general terms that she relied on that report]; People 

v. Anthony (2018) 32 Cal.App.5th 1102, 1140 [“Sanchez is 

concerned with an expert’s testimony about case-specific hearsay, 

not an expert’s reliance on such information”], italics in original.)  

3. Dr. Ribe’s trial testimony was proper in light 
of the admission of People’s exhibit no. 26 

Third, appellant specifically complains that Dr. Ribe 

testified about the radiologist’s findings regarding four healing 
fractures.  (See SSOB 12, 16.) 6   However, Dr. Ribe’s trial 

testimony was proper because these fractures were proven by 

other competent evidence, specifically, People’s Exhibit No. 26. 

Regarding Lupita’s four healing fractures, even appellant 

acknowledges (see SSOB 15) that this Court explained, “What an 

expert cannot do is relate as true case-specific facts asserted in 

                                         
6  As addressed above (see Argument I.D.1), regarding 

Lupita’s right femur, Dr. Ribe testified that he took additional X  -
rays of her right femur and personally examined the right femur 
(see 9RT 1536-1537).  Thus, Dr. Ribe’s trial testimony about 
Lupita’s right femur, which was based on his own examination of 
the right femur and his view of the X-rays of the right femur, did 
not constitute hearsay or violate the confrontation clause.  (See 
Garton, supra, 4 Cal.5th at p. 506.) 
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hearsay statements, unless they are independently proven by 

competent evidence or are covered by a hearsay exception.”  

(Sanchez, supra, 63 Cal.4th at p. 686, italics added and original 
italics omitted.) 7   The implication is that when a case-specific fact 

has been “independently proven by competent evidence,” an 

expert is permitted to reiterate that fact in support of his 

opinions, even if the expert has no personal knowledge of it.  

(Anthony, supra, 32 Cal.App.5th at pp. 1134, 1139 [under 

Sanchez, an expert’s opinion testimony may refer to facts proven 

by evidence properly admitted elsewhere at trial, independent of 

the expert’s testimony]; People v. Jeffrey G. (2017) 13 Cal.App.5th 

                                         
7  In his Third Supplemental Opening Brief, appellant 

raises additional claims concerning People’s Exhibit No. 26, 
regarding hearsay and hearsay exceptions.  Respondent will 
address these claims in the third supplemental respondent’s 
brief.  Respondent notes that in People v. Turner (2020) 10 
Cal.5th 786, this Court recognized that “the prosecution might 
reasonably have perceived no need to offer the autopsy report 
under a hearsay exception” because when the defendant’s case 
was tried in 2007, “courts frequently allowed experts to relate 
case-specific hearsay under the rationale that such evidence 
merely explained the basis for the expert’s opinion and was not 
offered for its truth.”  (Id. at p. 823, citations omitted.)  Noting 
that Sanchez changed this aspect of the law, this Court stated, 
“But, while our treatment of hearsay has changed in light of 
evolving Supreme Court jurisprudence, this change does not 
make it appropriate in this case to uphold the admission of 
hearsay against a criminal defendant based on an exception that 
was never presented to the trial court, for which no effort was 
made to lay the necessary foundation, and on which the court 
never ruled.”  (Ibid., citation omitted.)  However, this Court also 
stated, “Had the report been offered and admitted under an 
exception, the words of the document itself would have 
constituted admissible hearsay.”  (Ibid.)  
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501, 510 [“If prior unobjected testimony supported the 

prosecution experts’ case-specific testimony, the testimony was 

not objectionable under Sanchez”]; People v. Burroughs (2016) 6 

Cal.App.5th 378, 403, 407 [where facts regarding underlying 

crimes were independently proven by admissible documentary 

evidence, experts were permitted to relate those facts to the jury 

as the bases of their opinions]; People v. Dean (2009) 174 

Cal.App.4th 186, 193 [where certain facts were competently 

shown by other evidence admitted at trial, “the plaintiff’s experts 

were not precluded from reiterating the same facts during their 

direct examination”]; but see People v. Vega-Robles (2017) 9 

Cal.App.5th 382, 413 [expert erred by conveying case-specific 

hearsay to the jury, even though the same facts were 

independently proven], disapproved by People v. Valencia (2021) 

11 Cal.5th 818, 839, fn. 17.)  In that scenario, an expert’s 

reference to the fact is not misused as a substitute for evidence of 

its truth.  (See Jeffrey G., supra, 13 Cal.App.5th at p. 510 [where 

many of the case-specific facts related through hearsay by the 

prosecution expert were supported by other evidence in the 

record, those portions of the expert testimony did not violate 

Sanchez].) 

Appellant acknowledges that the radiologist’s report was 

included in Lupita’s autopsy report as an attachment and 

admitted into evidence.  (See SSOB 11-12, citing 11RT 1767 & 

Peo. Exh. No. 26.)  As summarized above, before the trial court 

admitted People’s Exhibits Nos. 1 through 35 and 37 through 40 

(see 11RT 1767, 1780), appellant’s trial counsel objected to 
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People’s Exhibit Nos. 6, 13, 21, 22, 23, 25, 27, 28, and 30 (see 

11RT 1762-1767).  However, appellant’s counsel did not object to 

People’s Exhibit No. 26, which was the coroner’s report 

concerning Lupita.  (See 11RT 1762-1767; see also 9RT 1514  -

1515.)  Notably, appellant’s counsel objected to People’s Exhibit 

Nos. 21 through 23, which consisted of narrative pages from the 

coroner’s autopsy report concerning Ernesto, based on hearsay 

grounds.  (See 11RT 1764-1765; see also 9RT 1474-1475.)  The 

trial court ruled against appellant’s counsel and stated, “They are 

not hearsay.  They would be a copy of the official reports and the 

autopsy report is not hearsay.”  The trial court cited the cases of 

Beeler, supra, 9 Cal.4th 953, which “held that the autopsy report 

may be admitted as a business record under Evidence Code 

section 1271 where the pathologist who worked in the same office 

as an autopsy surgeon testified regarding the procedures,” and 

Clark, supra, 3 Cal.4th 41, which “held that a coroner’s report is 

an official record under Evidence Code section 1280, referring 

that foundational requirements were meet [sic].” 8   The trial court 

then stated, “And I do recall that those requirements were met by 

both, as a business record and an official record.”  (11RT 1764  -

1765.)  After appellant’s counsel argued, “Also, lack of foundation.  

                                         
8  In Turner, this Court noted that “when an appropriate 

foundation has been laid, autopsy reports have sometimes been 
admitted as business records [citing Evid. Code, § 1271; Beeler, 
supra, 9 Cal.4th at p. 979] or official records [citing Evid. Code, § 
1280; Clark, supra, 3 Cal.4th at pp. 158-159].”  (Turner, supra, 10 
Cal.5th at p. 822.) 
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I don’t think that the requirements were met,” the trial court 

replied, “I find they were.”  (11RT 1765.) 

Therefore, because People’s Exhibit No. 26, which included 

Dr. Boger’s two-page report, was admitted without objection, Dr. 

Ribe’s trial testimony about Lupita’s four healing fractures was 

independently proven by competent evidence.  (See Sanchez, 

supra, 63 Cal.4th at p. 686; Anthony, supra, 32 Cal.App.5th at 

pp. 1134, 1139; Jeffrey G., supra, 13 Cal.App.5th at p. 510; 

Burroughs, supra, 6 Cal.App.5th at pp. 403, 407; Dean, supra, 

174 Cal.App.4th at p. 193.)  Accordingly, there was no Sanchez 

error regarding Dr. Ribe’s trial testimony about Lupita’s four 

healing fractures. 

4. Dr. Ribe’s trial testimony did not violate the 
confrontation clause 

Contrary to appellant’s argument (see SSOB 16-28), Dr. 

Ribe’s testimony concerning the four healing fractures did not 

violate the confrontation clause because the radiologist’s findings 

were not testimonial.  In People v. Edwards (2013) 57 Cal.4th 

658, this Court stated: 

Autopsy statements that simply record anatomical and 
physiological observations . . . are “less formal” than 
statements of the autopsy physician’s expert forensic 
conclusion as to the cause of death.  [Citation.]  
Statements in the former category . . . are “comparable 
to observation of objective fact in a report by a 
physician who, after examining a patient, diagnoses a 
particular injury or ailment and determines the 
appropriate treatment.  Such observations are not 
testimonial in nature.  [Citation.]”  [Citation.]  

(Id. at p. 706 [“We also found the anatomical observations in the 

Dungo autopsy report to be nontestimonial under the ‘primary 
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purpose’ test”]; see also id. at p. 708 [“This testimony by Dr. 

Fukumoto did not, however, recount Dr. Richards’s forensic 

opinions as to the cause of Deeble’s injury or death, but rather his 

medical observations of objective fact.  That a break appears 

‘incisional,’ a nose appears to be broken, or residue appears to be 

from adhesive tape, are expert medical observations of the body’s 

condition – assessments like those a doctor would make to 

determine the proper treatment of a live patient”], original 
emphasis.) 9  

E. Any alleged error was harmless 
In any event, even assuming Dr. Ribe’s trial testimony about 

the radiologist’s findings constituted testimonial hearsay, any 

alleged error was harmless under Chapman v. California (1967) 

386 U.S. 18, 24, and/or People v. Watson (1956) 46 Cal.2d 818, 

836, as discussed below.  (See People v. Navarro (2021) 12 Cal.5th 

285, 310.)  

                                         
9  Appellant also makes various cursory contentions alleging 

violations of his state and federal constitutional rights.  (See 
SSOB 28.)  Such cursory and perfunctory allegations should be 
rejected.  (See People v. Mayfield (1993) 5 Cal.4th 142, 196 
[“Defendant’s constitutional claims largely are asserted 
perfunctorily and without argument in support.  Therefore we do 
not consider them.”]; People v. Marshall (1990) 50 Cal.3d 907, 
945, fn. 9 [“Defendant also claims that the law is violative of 
principles of due process of law under both the Fourteenth 
Amendment to the United States Constitution and article I, 
sections 7 and 15, of the California Constitution because of its 
failure to provide capital defendants with disparate sentence 
review.  We reject the point at the threshold as not properly 
raised:  defendant perfunctorily asserts the claim without 
argument in support”].)  
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Appellant argues that the admission of the radiologist’s 

testimonial hearsay through Dr. Ribe’s trial testimony was not 

harmless under either Chapman or Watson and contends that his 

first degree murder conviction concerning Lupita (count 6) and 

the imposition of the death penalty in his case should be 

reversed.  (See SSOB at 28-33.)  However, as discussed above, Dr. 

Ribe testified that he took additional X-rays of Lupita’s right 

femur and personally examined the right femur (see 9RT 1536  -

1537).  Thus, Dr. Ribe’s testimony about Lupita’s right femur was 

not hearsay and did not violate the confrontation clause.  

Nonetheless, even assuming arguendo that there was such error, 

any alleged error regarding the right femur was harmless 

because Dr. Ribe testified about Lupita’s right femur based on his 

own examination of the right femur and his own view of the right 

femur X-rays.  (See People v. Flint (2018) 22 Cal.App.5th 983, 

1000, 1004-1006 [expert’s case-specific hearsay testimony, if 

error, was harmless, where independently proven by other 

evidence].) 

With respect to Dr. Ribe’s trial testimony about the 

radiologist’s findings concerning the remaining three healing 

fractures (in Lupita’s right arm, right collarbone, and left femur), 

any alleged error was harmless under Chapman and/or Watson 

because, apart from this complained-of testimony (1) substantial 

evidence supported appellant’s conviction for first degree murder 

by torture regarding Lupita (count 6); (2) substantial evidence 

supported appellant’s conviction for first degree premeditated 

and deliberate murder regarding Lupita (count 6); and (3) 

https://www.westlaw.com/Document/Id70d9d404d5611e888d5f23feb60b681/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7053_1000%2c+1004
https://www.westlaw.com/Document/Id70d9d404d5611e888d5f23feb60b681/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7053_1000%2c+1004


 

33 

substantial evidence supported the torture-murder special 

circumstance finding as to count 1 (Ernesto) and count 6 (Lupita). 

1. Applicable law 
Under Sanchez, the standard for harmless error review 

depends upon whether the error violated only state law or the 

confrontation clause.  If the hearsay conveyed by the expert was 

not testimonial in nature, and therefore violated only state law, 

relief is required only if the record shows it is reasonably 

probable appellant would have obtained a more favorable result 

absent the alleged error.  (Sanchez, supra, 63 Cal.4th at p. 698; 

see also Turner, supra, 10 Cal.5th at p. 823, citing Watson, supra, 

46 Cal.2d at p. 837.)  If the hearsay was “testimonial,” the 

resulting violation of the confrontation clause warrants relief 

unless the error was harmless beyond a reasonable doubt.  

(Sanchez, supra, 63 Cal.4th at p. 698; see Garton, supra, 4 

Cal.5th at p. 507, citing Chapman, supra, 386 U.S. at p. 24; see 

also Navarro, supra, 12 Cal.5th at p. 310.) 

2. Contrary to appellant’s assertion, other 
evidence showed that Lupita’s injuries were 
intentionally inflicted and that Lupita 
suffered from battered child syndrome 

Appellant essentially argues that, “aside from [Lupita’s] 

injuries inflicted during the fatal incident itself,” only the 

evidence from Dr. Boger regarding Lupita’s four healing fractures 

showed that her injuries were intentionally inflicted by an adult 

and that she suffered from battered child syndrome.  (See SSOB 

13, 15, 29-30.)  Thus, appellant argues that the admission of Dr. 

Boger’s testimonial hearsay through Dr. Ribe’s trial testimony 

was not harmless under either Chapman or Watson.  (See SSOB 
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at 28-33.)  However, even without the complained-of trial testi  -

mony of Dr. Ribe concerning Dr. Boger’s findings of Lupita’s four 

healing fractures, other evidence showed that Lupita’s injuries 

were intentionally inflicted by an adult (appellant) and that 

Lupita suffered from battered child syndrome, as summarized 

below. 

Maria Esquivel, who was the daughter of appellant and 

Petra Ricardo (“Petra”) (see 9RT 1561-1564), testified at trial that 

appellant treated one-year-old Lupita badly (9RT 1585). 10   Maria 

Esquivel testified that appellant used to beat Lupita.  (9RT 1585.)  

Appellant hit Lupita “[e]very day.”  (9RT 1585.)  Appellant hit 

Lupita with his hands, and he used to throw her into the wall.  

(9RT 1585-1586.)  He threw her into the wall more than one time.  

(9RT 1586.)  Maria Esquivel did not remember if appellant used 

his belt or shoe to hit Lupita.  (9RT 1586.)  When Maria Esquivel 

looked at Lupita’s skin, she saw red marks on Lupita’s back and 

on her front, but she did not remember if Lupita had these red 

marks all the time.  (9RT 1586-1587.)  When Maria Esquivel 

lived with Petra and all her brothers and sisters, Petra never 

beat the children.  (10RT 1627.)  Petra never beat Lupita or 

Ernesto.  (10RT 1627.)  When Maria Esquivel went to live with 

appellant and co-defendant Ricardo, co-defendant Ricardo never 

beat Lupita, Ernesto, or the other children.  (10RT 1627.) 

                                         
10  At the time of her death in September 1997 (see 9RT 

1587-1588, 1603; 10RT 1645-1646; see also 4CT 859), Lupita was 
two years old (see 9RT 1526-1527, 1542).  It was stipulated that 
Lupita was born on August 9, 1995.  (11RT 1781.) 
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Jose Esquivel, who was appellant’s son, testified at trial that 

appellant hit Lupita every day.  (10RT 1641-1643, 1647.)   

Luz Esquivel, who was the daughter of appellant and co  -

defendant Ricardo (see 10RT 1688-1689), testified at trial that 

appellant hit all of his children, but he hit Petra’s children more 

than he hit co-defendant Ricardo’s children (10RT 1703). Luz 

Esquivel testified that appellant hit Lupita and Ernesto more 

than anybody.  (10RT 1703-1704.)  Appellant did not hit Luz 

Esquivel as hard as he had hit Ernesto or Lupita.  (10RT 1706.) 11   

As summarized above (see Argument I.A.3), Dr. Ribe 

testified at trial about Lupita’s injuries including:  bruising at the 

front and back of Lupita’s head and discoloration on her skull 

bone, which Dr. Ribe opined was caused by blunt force trauma 

inflicted by an adult (9RT 1522-1527, 1532-1533); the diastatic 

fracture at the back of her skull, which Dr. Ribe opined could 

have occurred seconds or minutes before death, a number of days 

before death, or a week or more before death (9RT 1533-1536); 

the healed fracture in her right femur that Dr. Ribe personally 

examined and about which he opined was weeks to months old 

                                         
11  Co-defendant Ricardo testified in her own defense at the 

guilt phase trial.  (See 11RT 1781-1810, 1813-1847.)  Among 
other things, co-defendant Ricardo testified at trial that after her 
nieces and nephews (Petra’s children) came to live with her and 
appellant in California, the beatings of Ernesto and Lupita 
started immediately.  (11RT 1806-1807, 1813-1814.)  Appellant 
told co-defendant Ricardo why he treated Lupita and Ernesto 
that way:  “The girl [Lupita], because she would not follow 
[appellant].  She did not love him.  And the boy [Ernesto], 
because [appellant] thought he was not his son.”  (11RT 1822.) 
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and had been the result of an intentional act (9RT 1536-1537); 

and internal bruising to her neck and back, which Dr. Ribe 

opined appeared to have been caused either shortly before or up 

to a week before her death (9RT 1539-1540). 

Thus, contrary to appellant’s assertion (see SSOB 13, 15, 29  -

30), other evidence showed that Lupita’s injuries were 

intentionally inflicted by an adult (appellant) and that Lupita 

suffered from battered child syndrome. 

3. Any alleged error was harmless because 
substantial evidence supported appellant’s 
conviction for first degree murder by torture 
regarding Lupita 

Even without the complained-of trial testimony of Dr. Ribe 

concerning the radiologist’s findings of Lupita’s three healing 

fractures, substantial evidence supported appellant’s conviction 

for first degree murder by torture regarding Lupita.  Thus, any 

alleged error regarding the complained-of trial testimony of Dr. 

Ribe was harmless under Chapman and/or Watson. 

The elements of torture murder are:  (1) acts causing death 

that involve a high degree of probability of the victim’s death, and 

(2) a willful, deliberate, and premeditated intent to cause extreme 

pain or suffering for the purpose of revenge, extortion, 

persuasion, or another sadistic purpose.  (People v. Streeter (2012) 

54 Cal.4th 205, 244-245; see People v. Gonzales (2012) 54 Cal.4th 
1234, 1273; People v. Jennings (2010) 50 Cal.4th 616, 643.) 12  

                                         
12  Regarding his first degree murder convictions in count 1 

(Ernesto) and count 6 (Lupita), and citing the two elements of 
first degree murder by torture, appellant previously conceded the 
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Even without the complained-of trial testimony of Dr. Ribe 

concerning the radiologist’s findings of Lupita’s three healed 

bones, there was substantial evidence to support appellant’s 

conviction for first degree murder by torture as to Lupita. 

Regarding the first element of torture murder, as previously 

conceded by appellant (see AOB 33), there was substantial 

evidence showing that appellant committed acts causing death 

that involved a high degree of probability of Lupita’s death.  (See 

Streeter, supra, 54 Cal.4th at pp. 244-245; see also Jennings, 

supra, 50 Cal.4th at p. 642 [the defendant did not argue that his 

physical abuse of victim was insufficient to establish torture].)  

Among other things, the evidence showed that on the day leading 

to Lupita’s death, appellant repeatedly hit Lupita and threw 

Lupita against the wall, resulting in a cracking sound when the 

back of her neck hit the wall.  Lupita fell to the floor, her neck 

was downward, and she did not make any noise.  She never 

recovered from this beating and died within hours.  (See 9RT 
1588-1591, 1593-1600; 10RT 1647-1649.) 13 

                                         
first element, regarding his “acts causing death that involve a 
high degree of probability of the victim’s death,” but appellant 
disputed the second element, that he had “a willful, deliberate, 
and premeditated intent to cause extreme pain or suffering for 
the purpose of revenge, extortion, persuasion, or another sadistic 
purpose.”  (See Appellant’s Opening Brief (“AOB”) 33, 81.) 

13  Appellant also claims that “[n]o member of the household 
testified that [appellant] withheld food from [Lupita] and there 
was no other evidence on this point.”  (SSOB 11; see also SSOB 
29.)  However, a showing of deliberate starvation is not a 
required element of murder by torture.  (See Streeter, supra, 54 
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Regarding the second element, there was substantial 

evidence of appellant’s willful, deliberate, and premeditated 

intent to cause extreme pain or suffering for the purpose of 

revenge, extortion, persuasion, or another sadistic purpose.  (See 

Streeter, supra, 54 Cal.4th at pp. 244-245.)  

First, appellant’s intent to cause extreme pain or suffering 

on Lupita can be inferred from the condition of Lupita’s body.  

The body of two-year-old Lupita was 32 inches in length, and her 

body weighed 18 pounds after some deterioration.  The 

circumference of her head was 17 inches.  (9RT 1540.)  Dr. Ribe 

concluded that Lupita’s height and size were too small for her 

age.  Rather, Lupita’s body was about the average size for an 18  -

month-old girl, which was six months less than her actual age at 

the time of her death.  (9RT 1541-1542; see Jennings, supra, 50 

Cal.4th at pp. 627-628, 632, 642, 644-647 [substantial evidence 

                                         
Cal.4th at pp. 244-245.)  In any event, there was substantial 
evidence that Lupita was deliberately starved by appellant.  
Concerning Lupita, Dr. Ribe testified that her body weighed only 
18 pounds after some deterioration, and her size and height were 
too small for her age.  (9RT 1540-1542.)  He also testified that she 
had suffered from chronic neglect, meaning inadequate nutrition 
and care.  (9RT 1554-1156.)  Lupita’s missing thymus also 
suggested a history of chronic starvation.  (See 9RT 1499, 1542  -
1543.)  Since Lupita was living with appellant and co-defendant 
Ricardo at and near the time of her death, it can reasonably be 
inferred that her low body weight and size were due to 
inadequate nutrition in a household where appellant controlled 
how his children were treated.  In addition, the factor of 
deliberate starvation was only one of many factors (including the 
condition of the victim’s body, the manner of the killing, and the 
circumstances of the crime) showing appellant’s intent to cause 
extreme pain or suffering upon Lupita. 
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supported the defendant’s first degree murder conviction based 

on the theory of murder by torture and also based on the theory 

of premeditated and deliberate murder where victim was severely 

emaciated, malnourished, and weighed only 35 pounds at the 

time of his death].) 

Dr. Ribe testified that Lupita had bluish discoloration on her 

right forehead.  (9RT 1518, 1524.)  There was bruising, or dark 

discoloration, of the frontal scalp in the brow area.  (9RT 1524  -

1525, 1543-1544.)  There was bruising of the occipital scalp, over 

the back of the head.  (9RT 1524-1525, 1543-1544.)  There was 

dark discoloration covering most of the back of her head and 

extending down behind her left ear.  (9RT 1525.)  After the scalp 

had been removed, Dr. Ribe observed that the skull bone had 

discoloration, indicating hemorrhage, or bleeding, in the surface 

of the bone.  (9RT 1525-1526.)  Such a hemorrhage resulted from 

blunt force trauma, an impact, or a blow.  (9RT 1526; see 

Gonzales, supra, 54 Cal.4th at p. 1244 [substantial evidence 

supported the defendant’s conviction for first degree murder by 

torture where, among other things, victim suffered a subdural 

hematoma and a brain hemorrhage]; Jennings, supra, 50 Cal.4th 

at pp. 632-633 [substantial evidence supported the defendant’s 

first degree murder conviction based on the theory of murder by 

torture and also based on the theory of premeditated and 

deliberate murder where, among other things, victim suffered 

extensive hemorrhaging to the scalp and had a subdural 

hemorrhage to his head].)  Dr. Ribe opined that such a 
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hemorrhage could not have been due to a self-inflicted injury by 

the child or caused by accident.  (9RT 1526-1527.) 

Lupita’s brain consisted of yellowish pasty material with no 

anatomic features that had pooled at the back of the skull.  (9RT 

1529.)  After the brain had been removed, Dr. Ribe observed the 

skull’s interior.  There was a collection of dark red semi-liquid 

material stuck to the interior of the skull at the back of the head.  

This indicated that blood had possibly come from inside the head, 

which was abnormal.  (9RT 1529-1532.)  Dr. Ribe observed that 

there was bleeding inside Lupita’s skull bone.  (9RT 1532.)  Dr. 

Ribe opined that there had been blunt force trauma to the back of 

Lupita’s head of sufficient force to cause bleeding inside the bone.  

He also opined that this injury would have caused her pain and 

had to have been intentionally inflicted.  (9RT 1532-1533.)  

There was a diastatic fracture to Lupita’s skull.  At the back 

of her head, the cranial sutures, which are “jagged lines” or 

cracks on the skull where the bone plates usually “fit very 

tightly” together, had become abnormally separated to the point 

that Dr. Ribe saw “a little bit of daylight between those sutures.”  

(9RT 1533-1534.)  A diastatic fracture is usually caused by brain 

swelling inside the skull or by blunt force trauma to the area.  

(9RT 1534.)  Dr. Ribe opined that the diastatic fracture to 

Lupita’s skull was a traumatic injury.  (9RT 1534.)  Dr. Ribe 

concluded that the diastatic fracture occurred premortem, while 

Lupita was alive, because there was bleeding both inside and 

outside the skull as well as bleeding inside the skull bone itself.  

(9RT 1535.)  The diastatic fracture occurred fairly close to the 
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time of her death, ranging from minutes before her death to 

about a week before her death.  (9RT 1535.)  If Lupita was 

conscious at the time of the diastatic fracture, she would have 

experienced pain.  (9RT 1535-1536.) 

Dr. Ribe observed osteosclerosis, which is an abnormal 

thickening and hardening of the bone tissue.  (9RT 1536-1537.)  

The osteosclerosis was consistent with a healed fracture ranging 

from weeks to months in age.  (9RT 1537.)  Dr. Ribe opined that 

this thigh-bone fracture was caused intentionally and would have 

resulted in pain for Lupita.  (9RT 1537, 1539.) 

Dr. Ribe discussed the internal bruising to Lupita’s body.  

There was considerable dark discoloration of the tissue inside the 

left side of her neck, which suggested hemorrhage due to blunt 

force trauma.  (9RT 1539, 1543-1544; see People v. Whisenhunt 

(2008) 44 Cal.4th 174, 186 [substantial evidence supported the 

defendant’s first degree murder conviction based on both the 

theory of murder by torture and the theory of premeditated and 

deliberate murder where victim’s internal injuries included 

extensive bruising to organs, internal bleeding, a laceration to 

colon tissue, and a transection of the small intestine].)  There was 

dark brown discoloration on her left back area near the rib cage, 

which suggested tissue bleeding caused by some kind of blunt 

force.  (9RT 1539-1540, 1543-1544.)  There were also possible 

contusions on her left back and left neck areas.  (9RT 1540.)  The 

bruising to Lupita’s back and neck were premortem injuries.  

(9RT 1540.)  Dr. Ribe opined that Lupita suffered these internal 

bruising injuries within a week of her death.  (9RT 1540.) 
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Dr. Ribe opined that Lupita’s cause of death was blunt force 

trauma and other unknown factors.  (9RT 1543; see People v. 

Mincey (1992) 2 Cal.4th 408, 428, 432 [substantial evidence 

supported the defendant’s conviction for first degree murder by 

torture where James suffered massive blunt force injuries 

causing his death].)  According to Dr. Ribe, Lupita had been 

abused by an adult, and her injuries had been intentionally 

inflicted.  (9RT 1545.)  Dr. Ribe further opined that Lupita had 

suffered from chronic neglect, meaning inadequate nutrition and 

inadequate or substandard care allowing for normal growth and 

health.  Such chronic neglect would have occurred at least six 

months up to a year before her death.  (9RT 1554-1556.)  Dr. Ribe 

also testified that Lupita’s body did not have any endocrine 

organs, including the thymus, which are necessary when a person 
is alive.  (9RT 1542-1543.) 14 

Second, appellant’s intent to cause extreme pain or suffering 

on Lupita can be inferred from the nature of the killing.  Maria 

Esquivel, Jose Esquivel, and Luz Esquivel witnessed appellant’s 

constant and pervasive physical abuse of Lupita.  Appellant hit 

Lupita everyday with his hands and treated her badly.  (9RT 

1585-1586; 10RT 1647, 1703-1704, 1706.)  Appellant threw 

Lupita into a wall more than once.  (9RT 1586.)  Lupita had red 

                                         
14  Dr. David Whiteman, who had performed Ernesto’s 

autopsy, testified that children with a history of chronic 
starvation generally lose the thymus.  (9RT 1499.)  
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marks on her back and on the front of her body.  (9RT 1586  -

1587.) 

Maria Esquivel, Jose Esquivel, and Petra 15  testified about 

the events surrounding Lupita’s death.  On the day Lupita was 

killed, she had urinated in her underwear and woke up crying.  

(9RT 1587-1588, 1603.)  Appellant would become angry whenever 

Lupita urinated in her underwear.  (9RT 1587.)  That day, Maria 

Esquivel told appellant, who was in bed, that Lupita had 

urinated in her underwear.  Appellant started hitting Lupita 

with his hand.  Appellant used one hand to hold Lupita, and he 

hit her back with his other hand.  Appellant hit Lupita more than 

three times.  Lupita was crying.  (9RT 1588-1591; see Mincey, 

supra, 2 Cal.4th at pp. 429-430, 435-436 [substantial evidence 

supported the defendant’s conviction for first degree murder by 

torture where the defendant, among other things, whipped the 

child-victim on the morning preceding the murder for wetting the 

bed]; id. at p. 434 [a misguided attempt at discipline can involve 

an intent to cause cruel pain and suffering regarding first degree 

torture murder].) 

Appellant told Maria Esquivel to take Lupita to the shower 

and use cold water.  (9RT 1590-1591.)  Maria Esquivel took 

Lupita to the shower, and co-defendant Ricardo accompanied 

                                         
15  Petra and appellant had eight children together, 

including Ernesto, Lupita, Maria Esquivel, Jose Esquivel, and 
Edilberto Esquivel.  (See 9RT 1561-1564, 1571-1572; 10RT 1641  -
1645, 1712-1713, 1717.)  Appellant and co-defendant Ricardo had 
six children together, including Luz Esquivel.  (See 9RT 1573  -
1574; 10RT 1680-1681, 1688-1689.) 

https://www.westlaw.com/Document/I349117e9fabc11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_429
https://www.westlaw.com/Document/I349117e9fabc11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_429
https://www.westlaw.com/Document/I349117e9fabc11d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_434


 

44 

them to the bathroom.  (9RT 1591-1592.)  Maria Esquivel turned 

on warm water in the shower.  Appellant arrived in the bathroom 

and ordered Maria Esquivel to place Lupita in cold water.  

Appellant turned the water to cold and placed Lupita into the 

cold shower.  (9RT 1592.)  Maria Esquivel took Lupita out of the 

shower.  (9RT 1593.) 

Appellant next took Lupita, who was crying, to the living 

room area.  Appellant held Lupita by one arm and hit her with 

his hand.  While appellant was hitting Lupita, she cried, and her 

head moved up and down, with her chin touching her chest and 

her head going backwards.  (9RT 1593-1594.)  Appellant hit 

Lupita more than three times.  (9RT 1594-1595.)  Then, appellant 

threw Lupita into the wall.  (9RT 1590, 1595.)  Appellant was 

standing about eight feet away from the wall when he threw her 

into the wall.  (9RT 1595.)  When appellant threw Lupita into the 

wall, her back, at the bottom of her neck, hit the wall, and “[i]t 

sounded like something cracked.”  (9RT 1596-1597.)  Lupita hit 

the wall about two and a half feet above the floor and then went 

straight down to the floor.  (9RT 1596-1597.)  On the floor, 

Lupita’s neck was downward, and she did not make any noise.  

(9RT 1597, 1599-1600.) 

Co-defendant Ricardo told appellant not to hit Lupita 

because “he was going to kill her.”  (9RT 1599-1600.)  Appellant 

angrily told co-defendant Ricardo to “shut up.”  Appellant 

repeatedly told Lupita to put her head up and tried to raise her 

head, but Lupita’s head remained down.  Appellant also told 

Maria Esquivel to raise Lupita’s head, and she complied, but 
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Lupita’s head kept falling down.  (9RT 1600-1601.)  Lupita 

remained on the ground.  (9RT 1602.)  

While Lupita was unconscious on the floor, appellant called 

her a “‘bitch’” and told her twice to stand up.  (10RT 1647-1649.)  

Lupita did not get up but remained on the floor, barely breathing.  

(10RT 1649.)  Appellant and co-defendant Ricardo discussed what 

they should do with Lupita.  (10RT 1649.)  Appellant wanted to 

take Lupita to the park to conceal her from their landlord, and 

co-defendant Ricardo agreed.  (10RT 1649-1650.)  Co-defendant 

Ricardo also told appellant to take Lupita to the hospital, but 

appellant did not listen to her.  (10RT 1674; see Whisenhunt, 

supra, 44 Cal.4th at pp. 184-185, 200-201 [substantial evidence 

supported the defendant’s conviction for first degree torture and 

premeditated murder of the child-victim where the defendant, 

among other things, dissuaded her mother from taking her to the 

emergency room or calling 911].)  Appellant told Maria Esquivel 

and co-defendant Ricardo “not to tell nobody.”  (9RT 1601-1602.)  

That same day, around noon, appellant went to Petra’s 

residence while Lupita remained on the floor in the same place 

where she had lost consciousness after being hit by appellant.  

(9RT 1603-1604; 10RT 1650.)  After appellant returned around 

4:00 p.m., Lupita was still on the floor in the same location.  

(10RT 1650-1651.) 

Appellant, Jose Esquivel, Marco Esquivel, and Lupita went 

to Petra’s residence by car.  Appellant placed Lupita on the floor 

of the car’s backseat.  Lupita was still breathing.  (10RT 1651  -

1652.)  Appellant told Petra that Jose Esquivel had hit Lupita 
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with a belt and attempted to throw her onto the bed, but Lupita 

fell to the floor.  When Jose Esquivel told her that he was sorry 

and had meant to throw Lupita on the bed instead of the floor, 

Petra asked him if he was lying and whether appellant was 

actually to blame.  (10RT 1653-1654, 1728-1729.)  When Petra 

saw Lupita, she had a belt mark on her leg and a cut.  Lupita was 

very cold and appeared to be “stressed.”  (10RT 1652-1653, 1729  -

1730.)  Petra told appellant that they had to take Lupita to the 

hospital, but appellant refused saying they had no money, and he 

would tell the police that Jose Esquivel was to blame.  (10RT 

1653, 1730; see Whisenhunt, supra, 44 Cal.4th at pp. 184-185, 

200-201.)  They did not go to the hospital, and Lupita was still 

alive at that time.  (10RT 1730.) 

While Lupita was still breathing and alive, appellant, Petra, 

and Edilberto Esquivel bought Pedialyte from a pharmacy and 

returned to Petra’s residence.  Petra tried to give Tylenol to 

Lupita, but she could not take it.  (10RT 1654-1655, 1730-1731.)  

Inside her residence, Petra held Lupita in her arms and spoke to 

Lupita while appellant did nothing and cursed at Petra.  (10RT 

1731-1732.)  When appellant and Jose Esquivel left Petra’s 

residence at about 1:00 a.m., Lupita was still alive.  (10RT 1655  -

1656, 1731.) 

As described above, the prolonged way that appellant 

allowed Lupita to die after he inflicted the fatal injury against 

the wall showed his intent to cause her extreme pain or suffering 

out of anger and sadism.  Appellant was angry that Lupita had 

urinated in her underwear, and his anger led to his initial 
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beating of her and his cruel order to have her showered in cold 

water.  After beating Lupita some more, he threw her against the 

wall so hard that her neck made a cracking sound when it hit the 

wall.  As Lupita lay unconscious on the ground, appellant angrily 

called her a “bitch.”  During the many subsequent hours while 

Lupita remained unconscious but alive, appellant spoke to co  -

defendant Ricardo about how to conceal her, tried to convince 

Petra that Jose Esquivel had harmed Lupita, and twice refused 

to take her to the hospital before Lupita finally died in Petra’s 

arms. 

Third, appellant’s intent to cause extreme pain or suffering 

on Lupita for the purpose of revenge, persuasion, or another 

sadistic purpose can be inferred from the circumstances of the 

crime.  Co-defendant Ricardo testified that after Lupita came to 

live with her and appellant began to beat Lupita, appellant told 

co-defendant Ricardo that he treated Lupita in that way because 

Lupita “would not follow” him and “did not love [him].”  (11RT 

1822.)  Thus, appellant’s abuse of Lupita was motivated by 

revenge and hatred. 

Based on the condition of Lupita’s body, the nature of her 

killing, the circumstances of this crime, and appellant’s hatred or 

disdain toward Lupita, there was substantial evidence of 

appellant’s willful, deliberate, and premeditated intent to cause 

extreme pain or suffering for the purpose of revenge, extortion, 

persuasion, or another sadistic purpose.  Thus, there was 

substantial evidence of the second element of appellant’s murder 

by torture of Lupita. 
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Accordingly, substantial evidence supported appellant’s 

conviction for first degree murder by torture regarding Lupita, 

apart from Dr. Ribe’s complained-of trial testimony.  Thus, any 

alleged error regarding Dr. Ribe’s complained-of trial testimony 

was harmless under Chapman and/or Watson. 

4. Any alleged error was harmless because 
substantial evidence supported appellant’s 
conviction for first degree premeditated and 
deliberate murder regarding Lupita 

Even without the complained-of trial testimony of Dr. Ribe 

concerning the radiologist’s findings, substantial evidence 

supported appellant’s conviction for first degree premeditated 

and deliberate murder.  Thus, any alleged error was harmless 

under Chapman and/or Watson. 

An intentional killing is premeditated (meaning considered 

beforehand) and deliberate (meaning formed, arrived at, or 

determined upon as a result of careful thought and weighing of 

considerations for and against the proposed course of action) if it 

occurred as the result of preexisting thought and reflection rather 

than unconsidered or rash impulse.  (Jennings, supra, 50 Cal.4th 

at p. 645; People v. Stitely (2005) 35 Cal.4th 514, 543.)  The three 

factors, which are relevant to resolving the issue of premeditation 

and deliberation, are planning activity, motive, and manner of 

killing.  (Streeter, supra, 54 Cal.4th at p. 242; see Jennings, 

supra, 50 Cal.4th at p. 645; People v. Combs (2004) 34 Cal.4th 

821, 850; People v. Anderson (1968) 70 Cal.2d 15, 33-34.) 

Even without the complained-of trial testimony of Dr. Ribe 

concerning the radiologist’s findings of Lupita’s three healed 

bones, there was substantial evidence to support appellant’s 
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conviction for first degree murder based on the theory of 

premeditated and deliberate murder.  First, the manner of 

Lupita’s killing, as discussed in detail above (see Argument 

I.E.3), demonstrated appellant’s intent to cause extreme pain or 

suffering on Lupita.  Among other things, appellant beat and hit 

Lupita every day (9RT 1585-1587; 10RT 1647).  (See Jennings, 

supra, 50 Cal.4th at p. 646 [substantial evidence supported the 

defendant’s premeditated murder conviction because the manner 

of killing showed that victim was, among other things, 

continuously abused]; Whisenhunt, supra, 44 Cal.4th at p. 201 

[substantial evidence supported the defendant’s premeditated 

murder conviction because the defendant, among other things, 

continually abused victim as shown by the injuries in the period 

prior to her murder].)  As also discussed above, on the day 

leading to Lupita’s death, appellant hit Lupita repeatedly out of 

anger (9RT 1588-1591, 1593-1594), cruelly ordered the others to 

use cold water to shower Lupita and changed the warm shower 

water to cold water for Lupita (9RT 1590-1592), and brutally 

threw Lupita into the wall (9RT 1590, 1595-1597).  Appellant’s 

actions leading up to and comprising Lupita’s killing show that 

he had sufficient time to deliberate and consider his course of 

action and that the fatal blow was not the result of unconsidered 

and rash impulse. 

Second, as discussed above (see Argument I.E.3), appellant 

told co-defendant Ricardo that he mistreated Lupita because 

Lupita “would not follow” him and did not love him (11RT 1822).  

(See Jennings, supra, 50 Cal.4th at p. 646 [discussing the 
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Anderson factor of the defendant’s preexisting motive against 

victim including the defendant’s inability to control victim’s 

behavior].)  In other words, appellant felt unloved by Lupita and 

wanted to hurt her out of anger.  It was this preexisting anger 

that motivated the brutal killing. 

Third, there was evidence of appellant’s planning activity 

regarding Lupita’s killing.  After appellant hit Lupita and threw 

her against the wall, and while she was lying unconscious on the 

floor but still breathing, appellant spoke with co-defendant 

Ricardo about what they should do with Lupita.  Appellant told 

co-defendant Ricardo that he wanted to take Lupita to the park 

to hide her from their landlord.  (10RT 1647-1650.)  Co-defendant 

Ricardo told appellant to take Lupita to the hospital, but he 

refused.  (10RT 1674.)  While Lupita remained on the floor in the 

same location, appellant threatened Jose Esquivel, told him to 

take the blame, and told him to tell Petra that he (Jose Esquivel) 

had done this to Lupita.  (10RT 1650-1651.)  Later, while Lupita 

was still alive at Petra’s residence, appellant refused Petra’s 

request to take Lupita to the hospital.  (See 10RT 1652-1653, 

1730.)  During the many hours after he had inflicted the fatal 

injuries on Lupita, appellant had the time to deliberate the 

consequences of his conduct and twice refused to take Lupita to 

the hospital. 

In Whisenhunt, this Court found that evidence of the 

defendant’s actions after he inflicted the fatal wounds, such as 

dissuading others from seeking medical help and preventing 

them from calling 911 before the victim’s death, showed that he 

https://www.westlaw.com/Document/Ib60c9dd7470d11dd9876f446780b7bdc/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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deliberately intended to kill her.  (Whisenhunt, supra, 44 Cal.4th 

at p. 201.)  Similarly, here, after appellant inflicted the fatal 

blows by beating and throwing Lupita against the wall, he twice 

prevented Lupita from being taken to the hospital.  Whether 

these facts are characterized as part of appellant’s planning 

activity or the manner of Lupita’s killing, appellant’s prevention 

of medical care for Lupita showed his deliberate intent to kill 

Lupita.  (See Streeter, supra, 54 Cal.4th at p. 242; Combs, supra, 

34 Cal.4th at p. 850 [Anderson factors are not exclusive nor 

invariably determinative].) 

The foregoing evidence of appellant’s planning activity, 

appellant’s motive, and the manner of Lupita’s killing shows that 

Lupita’s murder was premeditated and deliberate.  Thus, apart 

from the complained-of trial testimony of Dr. Ribe concerning the 

radiologist’s findings of Lupita’s three healed bones, substantial 

evidence supported appellant’s first degree murder conviction 

regarding Lupita based on the theory of premeditated and 

deliberate murder.  Thus, any alleged error was harmless under 

Chapman and/or Watson. 
5. Any alleged error was harmless because 

substantial evidence supported the torture  -
murder special circumstance finding 

Even without the complained-of trial testimony of Dr. Ribe 

concerning the radiologist’s findings of Lupita’s three healing 

fractures, substantial evidence supported the torture-murder 

special circumstance finding as to count 1 (Ernesto) and count 6 

(Lupita).  Thus, any alleged error was harmless. 

The torture-murder special circumstance (§ 190.2, subd. 

(a)(18)) requires:  (1) proof of first degree murder, (2) proof that 
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the defendant intended to kill and torture the victim, and (3) 

proof of the infliction of an extremely painful act upon a living 

victim.  (See Jennings, supra, 50 Cal.4th at p. 647.) 

First, as discussed above, there was proof of first degree 

murder regarding Lupita based on the theory of murder by 

torture (see Argument I.E.3) and the theory of premeditated and 

deliberate murder (see Argument I.E.4).  As discussed in 

respondent’s brief (“RB”), there was substantial evidence of the 

first degree murder of Ernesto based on the theory of murder by 

torture (see RB, Argument I.E.1) and premeditated and 

deliberate murder (see RB, Argument I.F.2). 

Second, there was proof that appellant intended to kill and 
torture both Lupita and Ernesto. 16   Concerning Lupita, as 

discussed above (see Argument I.E.4), appellant’s intent to kill 

her was evidenced by appellant’s beating and hitting of Lupita 

every day (9RT 1585-1587; 10RT 1647); appellant’s hitting her in 

anger and throwing her into the wall on the day leading to her 

death (9RT 1588-1591, 1593-1597); and appellant’s repeated 

refusals to allow others to take the unconscious Lupita to the 

hospital (10RT 1652-1653, 1674, 1730).  Appellant’s willful, 

deliberate, and premeditated intent to cause extreme pain or 

suffering for the purpose of revenge, extortion, persuasion, or 

another sadistic purpose (see Streeter, supra, 54 Cal.4th at pp. 

244-245 [discussing murder by torture]), was evidenced by the 

condition of Lupita’s body, which was too small for her age (9RT 

                                         
16  Appellant previously conceded that the evidence 

sufficiently proved intent to kill.  (See AOB 89.) 
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1540-1542), suffered from bruising and hemorrhaging (9RT 1518, 

1524-1526, 1532-1533, 1539-1540, 1543-1544), had a fractured 

and bleeding skull (9RT 1529-1536), and was missing endocrine 

organs (9RT 1542-1543).  Moreover, Lupita’s siblings witnessed 

appellant’s constant abuse of Lupita, which included hitting her 

every day and throwing her into a wall more than once. (9RT 

1585-1587, 10RT 1647, 1703-1704, 1706.) 

As discussed in respondent’s brief (see RB, Argument I.F.2), 

in the context of showing substantial evidence of appellant’s 

premeditated and deliberate murder of Ernesto (see Jennings, 

supra, 50 Cal.4th at p. 645), there was substantial evidence that 

appellant had intent to kill Ernesto.  Appellant beat Ernesto 

daily (9RT 1583, 1585-1586, 1604-1607; 10RT 1660-1662, 1665, 

1669); appellant did not allow others to feed Ernesto (9RT 1611  -

1613; 10RT 1636-1637, 1664-1666, 1685, 1704); Ernesto was 

emaciated and weighed only 36 pounds at the time of his death 

(8RT 1448, 1453-1455, 1457; 9RT 1489, 1499-1500, 1507); and 

Ernesto lost consciousness about two months before his death 

(10RT 1665).  On the night of Ernesto’s death, appellant hit him, 

yanked his head backward, hit his chest three times, and kicked 

his head, which hit the wall.  (10RT 1666-1669.)  Appellant did 

not take him to the hospital and instead, went to bed and left 

Ernesto on the floor the entire night.  (10RT 1669-1671.) 

As discussed in respondent’s brief (see RB, Argument I.E.1), 

in the context of showing substantial evidence of appellant’s 

willful, deliberate, and premeditated intent to cause extreme pain 

or suffering for the purpose of revenge, extortion persuasion, or 
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another sadistic purpose (see Streeter, supra, 54 Cal.4th at pp. 

244-245 [discussing the two elements of murder by torture]), 

there was substantial evidence that appellant intended to torture 

Ernesto as evidenced by the condition of his body, which was 

emaciated and showed signs of deliberate starvation (8RT 1448; 

9RT 1489, 1499-1500), weighed only 36 pounds and was 45 inches 

in height (8RT 1457), was missing a thymus (9RT 1499), had 20 

broken bones (9RT 1477-1487, 1489-1491), had brain injuries 

(9RT 1491-1498), and had numerous bruises, lesions, ulcers, 

abrasions, and scars (8RT 1451-1456, 1459-1466, 1468-1470, 

1473-1474).  Ernesto’s siblings witnessed appellant’s constant 

physical abuse of Ernesto, including appellant’s beating of 

Ernesto on a daily basis with his hands and objects (9RT 1583, 

1585-1586, 1604-1605; 10RT 1660-1661, 1665), appellant’s 

punching and kicking of Ernesto (10RT 1669), and appellant’s 

breaking of Ernesto’s leg (10RT 1605-1607, 1661-1662).  On the 

night of Ernesto’s death, appellant hit Ernesto, yanked his head 

backwards, hit his chest three time with a closed fist, and kicked 

his head which hit the wall.  (10RT 1666-1669.) 

Third, there was proof of the infliction of an extremely 

painful act by appellant upon both Lupita and Ernesto while they 

were alive.  As discussed above (see Argument I.E.3), the 

evidence showed that in addition to appellant’s repeated physical 

beating of Lupita prior to her murder (see 9RT 1585-1587; 10RT 

1647), on the day leading to Lupita’s death, appellant repeatedly 

hit Lupita and threw her against the wall, resulting in a cracking 

sound and causing her neck to fall downward (see 9RT 1588-
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1591, 1593-1600; 10RT 1647-1649).  As discussed in respondent’s 

brief (see RB, Argument I.E.1), the evidence showed that in 

addition to appellant’s repeated and regular physical beating of 

Ernesto prior to his murder (see 9RT 1583-1586, 1604-1607; 

10RT 1660-1662, 1665), on the day leading to Ernesto’s death, 

appellant hit Ernesto repeatedly, yanked Ernesto’s head 

backward, hit Ernesto’s chest three times with a closed fist, and 

kicked Ernesto’s head with his foot, causing Ernesto’s head to hit 

the wall (see 10RT 1667-1668).  These brutal beatings 

unquestionably were extremely painful to the small children.  

Thus, substantial evidence supported the torture-murder special 

circumstance finding as to counts 1 and 6.  Therefore, even 

without the complained-of trial testimony of Dr. Ribe concerning 

the radiologist’s findings of Lupita’s three healing fractures (in 

her right arm, right collarbone, and left femur), substantial 

evidence supported the torture-murder special circumstance 

finding as to count 1 (Ernesto) and count 6 (Lupita). 

Here, as to counts 1 and 6, the jury also found the multiple 

murder special circumstance (§ 190.2, subd. (a)(3)) to be true.  

(22CT 6070; see 15RT 2040-2041.) 17   Even assuming arguendo 

                                         
17  Section 190.2, subdivision (a)(3), states:   
   (a) The penalty for a defendant who is found guilty 
of murder in the first degree is death or 
imprisonment in the state prison for life without the 
possibility of parole if one or more of the following 
special circumstances has been found under Section 
190.4 to be true:  [¶]  . . . .  (3)  The defendant, in this 
proceeding, has been convicted of more than one 
offense of murder in the first or second degree. 
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that the jury’s true finding on the torture-murder special 

circumstance should be reversed, appellant’s judgment of death 

should remain because the jury properly found the multiple 

murder special circumstance to be true.  (See People v. Mungia 

(2008) 44 Cal.4th 1101, 1139.)  Appellant was convicted of the 

first degree murders of both Ernesto and Lupita, and, as 

discussed above, there was substantial evidence supporting these 

convictions. 

Therefore, for all these reasons, appellant’s Sanchez claim 

should be rejected, and any alleged error was harmless. 

II. APPELLANT’S CLAIM REGARDING LESSER INCLUDED 
OFFENSES SHOULD BE REJECTED 
Appellant argues that his convictions for child abuse (§ 273a, 

subd. (a)) and corporal injury to a child (§ 273d) must be stricken 

because they are lesser included offenses within child homicide (§ 

273ab, subd. (a)).  (SSOB 34-37.) Appellant’s contention should be 

rejected because his convictions for these crimes were not based 

on the same conduct, as the evidence showed that appellant hit 

and beat Lupita every day (see 9RT 1585-1586; 10RT 1647), and 

appellant hit and beat Ernesto every day, using his hands and 

various items such as a belt, an electrical cable, a broomstick, 

and shoes (see 9RT 1583-1584, 1604; 10RT 1660-1661, 1665), 

even breaking Ernesto’s leg on one occasion using a broomstick 

(9RT 1585-1586). 

A. Relevant law 
“The law prohibits simultaneous convictions for both a 

greater offense and a lesser offense necessarily included within it, 
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when based on the same conduct.  [Citation.]”  (People v. Milward 

(2011) 52 Cal.4th 580, 589.) 

In deciding whether multiple conviction is proper, a 
court should consider only the statutory elements.  
Under the elements test, if the statutory elements of 
the greater offense include all of the statutory elements 
of the lesser offense, the latter is necessarily included in 
the former.  In other words, [i]f a crime cannot be 
committed without also necessarily committing a lesser 
offense, the latter is a lesser included offense within the 
former. 

(People v. Sanders (2012) 55 Cal.4th 731, 737, citations & 

internal quotation marks omitted.) 

When a defendant is found guilty of both a 
greater and a necessarily lesser included offense arising 
out of the same act or course of conduct, and the 
evidence supports the verdict on the greater offense, 
that conviction is controlling, and the conviction of the 
lesser offense must be reversed.  If neither offense is 
necessarily included in the other, the defendant may be 
convicted of both, “even though under section 654 he or 
she could not be punished for more than one offense 
arising from the single act or indivisible course of 
conduct.” 

(Sanders, supra, 55 Cal.4th at p. 736, citations omitted.) 

Section 273ab, subdivision (a), states: 

Any person, having the care or custody of a child 
who is under eight years of age, who assaults the child 
by means of force that to a reasonable person would be 
likely to produce great bodily injury, resulting in the 
child’s death, shall be punished by imprisonment in the 
state prison for 25 years to life.  Nothing in this section 
shall be construed as affecting the applicability of 
subdivision (a) of Section 187 or Section 189. 

Section 273a, subdivision (a), states: 
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Any person who, under circumstances or 
conditions likely to produce great bodily harm or death, 
willfully causes or permits any child to suffer, or inflicts 
thereon unjustifiable physical pain or mental suffering, 
or having the care or custody of any child, willfully 
causes or permits the person or health of that child to 
be injured, or willfully causes or permits that child to be 
placed in a situation where his or her person or health 
is endangered, shall be punished by imprisonment in a 
county jail not exceeding one year, or in the state prison 
for two, four, or six years. 

Section 273d, subdivision (a), states: 

Any person who willfully inflicts upon a child any 
cruel or inhuman corporal punishment or an injury 
resulting in a traumatic condition is guilty of a felony 
and shall be punished by imprisonment pursuant to 
subdivision (h) of Section 1170 for two, four, or six 
years, or in a county jail for not more than one year, by 
a fine of up to six thousand dollars ($6,000), or by both 
that imprisonment and fine. 

B. Appellant’s claim regarding lesser included 
offenses should be rejected 

As proven in the instant matter, section 273a, subdivision 

(a), and section 273d, subdivision (a), are not lesser included 

offenses of section 273ab, subdivision (a), because appellant’s 

convictions for these three crimes were not based on the same 

conduct by appellant.  (See Milward, supra, 52 Cal.4th at p. 589 

[law prohibits simultaneous convictions for both a greater offense 

and a lesser offense necessarily included within it are prohibited 

when based on the same conduct].)  The evidence at trial showed 

that both Ernesto and Lupita suffered abuse by appellant on 

numerous occasions before appellant killed them.  Thus, 

appellant’s crimes (§ 273ab, subd. (a); § 273a, subd. (a); § 273d, 

https://www.westlaw.com/Document/Ib2928d34c98f11e08bbeb4ca0e5b8ed9/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_4040_589
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subd. (a)) against Ernesto and Lupita were not necessarily based 
on the same conduct by appellant. 18 

                                         
18  During her closing argument (see 13RT 1884-1922, 1966  -

1972), the prosecutor argued that appellant was guilty of 
committing (1) child endangerment (referring to § 273a, subd. 
(a)), (2) corporal injury to a child (referring to § 273d, subd. (a)), 
and (3) assault on a child under eight resulting in death 
(referring to § 273ab).  (See 13RT 1896-1897.)  In her closing 
argument, the prosecutor stated: 

[Appellant] is charged with [child] endangering 
as well.  [¶]  What do I need to say?  He beat the hell 
out of those two kids, and he killed them.  The 
coroner tells you that he killed them.  I don’t even 
think his attorney is going to deny that he killed 
those kids.  [¶]  Child endangerment.  And there is 
also a charge of corporal injury to a child otherwise 
known as child beating.  He beat the kids.  They are 
dead.  Pretty easy.  We don’t need to go into that too 
much either. 

(13RT 1896.)  
Then, the prosecutor stated in her closing argument: 
   This is assault on a child under eight resulting in 
death.  And what we have to prove here actually is a 
lot of the same things I have already proven to you, is 
that the person had care and custody of a child under 
age eight.  Well, they’re his kids and he went and 
took them from their mother, took them to his house.  
What for?  To nurture them?  To love them?  To give 
them guidance?  No, beat them to death.  And that’s 
what this is all about.  [¶]  We have to prove he 
committed an assault on a child.  Well, he didn’t just 
commit an assault.  An assault is one thing.  He’d go 
up and do one thing.  This man tortured and beat and 
battered these children until he finally killed them.  
[¶]  We have to prove that the force was one that a 
reasonable person would know would result in injury.  
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While Ernesto and Lupita lived at the residence of appellant 

and co-defendant Ricardo, appellant abused Ernesto and Lupita, 

as summarized below: 

Appellant hit and beat Lupita every day using his hands.  

Appellant also threw Lupita against the wall more than once.  

(9RT 1585-1586; 10RT 1647.)  Maria Esquivel saw red marks on 

Lupita’s body.  (9RT 1586-1587.) 

Appellant hit and beat Ernesto every day.  Appellant hit 

Ernesto with a belt, an electrical cable, a broomstick, shoes, and 

his hands.  (9RT 1583-1584, 1604; 10RT 1660-1661, 1665.)  

Appellant hit Ernesto’s legs with the broomstick, resulting in 

Ernesto’s broken leg.  (9RT 1604-1607; 10RT 1661-1662.)  

Appellant told Ernesto to lift his arms up, and appellant hit 

Ernesto’s back.  (9RT 1585-1586.)  Ernesto’s arms were bent 

downward at the elbow and appeared to be curved, not straight.  

(9RT 1605-1606.)  Maria Esquivel saw red marks and bruises all 

over Ernesto’s body.  (9RT 1585, 1605.)  

Appellant regularly tied up Ernesto’s hands and feet and left 

Ernesto tied up during the day and night.  (9RT 1608, 1610; 10RT 

1682-1685, 1704.)  Appellant regularly forced Ernesto to sit and 

                                         
[¶]  What do you think a reasonable person thinks 
when they take a kid that has just turned two, that is 
starved, and not only beat her but pick her up and 
throw her across the room at that wall.  Just like an 
egg, she splatters on that wall.  What do you think?  
[¶]  And we have to prove that the assault resulted in 
death.  This, ladies and gentlemen, we have proven 
every which way there is. 

(13RT 1897.) 
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stay near a wall inside the residence.  While the other children 

slept on a bed or on the floor of the residence, Ernesto was forced 

to sleep separately up against the wall by the door.  While the 

other children were allowed to eat anywhere inside the residence, 

Ernesto was forced to eat at this same location up against the 

wall.  (9RT 1607-1608, 1610-1612; 10RT 1662-1665.)  Co  -

defendant Ricardo and the other children fed Ernesto, but 

appellant did not feed Ernesto.  (9RT 1612-1613; 10RT 1636  -

1637.)  When the other children gave Ernesto food, appellant told 

them not to feed Ernesto.  (10RT 1637, 1664-1665, 1704.) 

About two months before his death, Ernesto lost 

consciousness.  After Ernesto became unconscious, appellant 

continued to place Ernesto in the same location up against the 

wall.  (10RT 1665.)  The other children gave Ernesto water.  

(10RT 1665-1666.) 

The evidence showed that appellant committed numerous 

acts of physical abuse and violence against Lupita and Ernesto on 

numerous occasions on different dates.  Thus, even assuming 

arguendo that section 273a, subdivision (a), and section 273d, 

subdivision (a), are lesser included offense of section 273ab, 

subdivision (a), appellant’s convictions for these three crimes are 

not prohibited because these convictions were not based on the 

same conduct by appellant.  (See Milward, supra, 52 Cal.4th at p. 

589.)  Therefore, appellant’s contention regarding lesser included 

offenses should be rejected. 
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CONCLUSION 
Accordingly, respondent respectfully requests that the 

judgment of conviction and sentence of death be affirmed. 
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