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INTRODUCTION 
This Court has requested supplemental briefing on four 

questions arising under the Racial Justice Act (RJA).  The first 

three questions concern the constitutionality of the remedial 

scheme that the Act prescribes for violations of its substantive 

terms.  Given the many other questions that remain open about 

substantive and procedural details of this relatively young 

statute, answers that would resolve the constitutionality of all 

possible applications of the RJA may not be possible at this time.  

As explained below, however, a proper interpretation of the RJA 

serves to greatly reduce the instances in which the statute is in 

tension with other applicable laws, and reveals that in at least 

most applications, the RJA and constitutional provisions can 

exist in harmony.  The fourth question concerns the effect, if any, 

of Assembly Bill No. 1071 (Stats. 2025, ch. 721) (AB 1071) on the 

issues in this case.  AB 1071, which became effective January 1, 

2026, and amends the RJA, in part, to “clarif[y] that the 

prohibition on death sentences for cases in which an RJA 

violation occurs is categorical, and not a remedy in itself.”  (Stats. 

2025, ch. 721, § 1, subd. (e).)  1   

This Court’s first question asks whether a court that finds a 

violation of Penal Code section 745, subdivision (a)(2) must 

 
1   This Court has also ordered supplemental briefing and is 

considering these questions in People v. Bankston (S044739), 
People v. Chhuon & Pan (S105403) and People v. Barrera 
(S103358).  Respondent’s supplemental brief in this case is 
consistent with respondent’s supplemental briefing in those 
cases. 
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engage in a separate harmless error analysis under article VI, 

section 13 of the California Constitution before granting relief 

under section 745, subdivision (e)(2), regardless of whether there 

is a statutory obligation to conduct a harmless error analysis 

under section 745 itself.  2    The question reflects concerns that 

would arise under two premises about the RJA’s interpretation:  

first, that for direct appeals from judgments that predate the 

RJA’s effective date, the RJA’s own terms foreclose any analysis 

of prejudice; and second, that an appellate court’s only remedy 

under subdivision (e)(2), if it finds RJA error, is to reverse the 

entire verdict or sentence.   

As we will further explain in Argument I.B. and C., below, 

both of those premises are incorrect.  In section 745, subdivision 

(k), the RJA requires application of a prejudice standard (the so-  

called Chapman standard) for direct appeals of pre-RJA 

judgments.  And regardless of subdivision (k), an examination of 

the RJA’s purpose and statutory structure leads to the conclusion 

that the statute will usually allow for a less drastic appellate 

remedy than wholesale reversal of the verdict.  Finally, to the 

extent future cases might raise scenarios that these 

interpretations do not provide for, many applications of the RJA 

will involve errors whose characteristics make it sensible for the 

Legislature to have determined that a case-specific prejudice 

inquiry is not needed.  As a result, facial invalidation of the RJA 

on article VI, section 13 grounds would be inappropriate. 

 
2    Undesignated statutory references are to the Penal Code. 
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Similar reasoning directs the answer to this Court’s second 

question, which asks whether the Legislature has “authority to 

declare that certain errors are a ‘miscarriage of justice’” within 

the meaning of section 13, and “thereby obligate courts to reverse 

a judgment whenever such an error is found, even when the error 

in question would otherwise be subject to review for harmless 

error.”  The issue is not presented in this case, since subdivision 

(k) in fact requires that any RJA errors here be analyzed for 

prejudice under Chapman’s beyond-a-reasonable-doubt standard.  

And it will not be presented in most other appeals, given the 

appellate court’s menu of remedies for RJA errors.  As further 

explained in Argument I.D., below, as to other applications, while 

the Legislature does not have the power to simply declare the 

meaning of constitutional provisions, respondent’s view is that 

the Legislature maintains the authority under appropriate 

circumstances to require reversal when errors at trial 

approximate a “miscarriage of justice.” 

The Court’s third and fourth questions ask whether a 

violation of the RJA renders a defendant automatically ineligible 

for the death penalty, whether that would violate the Briggs 

Initiative (Prop. 7, as approved by voters, Gen. Elec. (Nov. 7, 

1978)), and what effect, if any, AB 1071 has on the issues in this 

case.  As explained in Argument II., AB 1071 made clear that a 

defendant is automatically ineligible for the death penalty 

whenever a violation of the RJA occurs.  As amended, there may 

be some cases where the application of that automatic statutory 

remedy is in conflict with the Briggs Initiative and likely 
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unconstitutional.  But there will be other cases where application 

of the automatic statutory remedy is constitutional, including 

cases where the RJA error occurred because of a serious and 

flagrant violation by the prosecution.  Because there are 

circumstances where the death-penalty bar would be 

constitutional, it would be inappropriate to declare the death 

penalty bar in subdivision (l) facially unconstitutional.  AB 1071’s 

amendments to section 745 otherwise do not affect the issues 

presented in this case. 

ARGUMENT 
I. SECTION 745 DOES NOT FACIALLY VIOLATE ARTICLE VI, 

SECTION 13 OF THE CALIFORNIA CONSTITUTION 
A. Legal background 

1. Article VI, section 13 
Article VI, section 13, provides that “[n]o judgment shall be 

set aside, or new trial granted, in any cause, on the ground of 

misdirection of the jury, or of the improper admission or rejection 

of evidence, or for any error as to any matter of pleading, or for 

any error as to any matter of procedure, unless, after an 

examination of the entire cause, including the evidence, the court 

shall be of the opinion that the error complained of has resulted 

in a miscarriage of justice.”  (Cal. Const., art. VI, § 13.)  It “was 

adopted in 1966 as part of a general reorganization” of the 

California Constitution, and “derives from former article VI, 

section 4 1/2, which was added to the California Constitution in 

1911.”  (People v. Blackburn (2015) 61 Cal.4th 1113, 1138 (conc. 

opn. of Liu, J.).)  Before the 1911 amendment, appellate courts 

reversed judgments and granted retrials for minor legal errors 
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that had no effect on the result of a particular case, based on the 

appellate practice of limiting review to “pure questions of law.”  

(See ibid.)  The intent of the 1911 amendment was to avoid such 

reversals “‘for unimportant errors,’” so defendants would not 

commonly “‘escape justice through technicalities.’”  (Id. at 

p. 1139, quoting 1911 Voter Information Guide, Special Elec. 

(Oct. 10, 1911).) 

The phrase “miscarriage of justice” was “a general one,” 

without a “precise meaning” at the time of the amendment’s 

enactment.  (People v. O’Bryan (1913) 165 Cal. 55, 64-65.)  When 

this Court first construed the provision two years after its 

adoption, the Court explained that it would be “difficult” for any 

one definition to be completely “‘perspicuous, comprehensive, and 

satisfactory.’”  (Ibid.)  But it was enough to say that in place of 

the “old rule that prejudice is presumed from any error of law,” 

the new provision asked courts to “examine the evidence and 

ascertain from such examination whether the error did or did not 

work any injury.”  (Ibid.)  This did not, however, mean that in all 

cases a court’s confidence in a defendant’s factual guilt should 

foreclose the possibility that an error resulted in a miscarriage of 

justice.  Some errors, the Court explained, require automatic 

reversal notwithstanding “the clearest proof of guilt.”  (Ibid. 

[giving example of denial of jury trial].)  That was because the 

administration of “‘justice’” means “something more than merely 

ascertaining whether an accused is or is not guilty.”  (Ibid.)  It 

also requires ensuring that “the question of guilt or innocence 



 

16 

shall be determined in an orderly legal procedure” which 

“respect[s]” defendants’ “substantial rights.”  (Ibid.) 

Over the next several decades, this Court employed 

“varying” tests to determine whether a miscarriage of justice had 

occurred.  (People v. Watson (1956) 46 Cal.2d 818, 835.)  For most 

state-law errors, the Court now applies the test from People v. 

Watson, under which “a ‘miscarriage of justice’ should be declared 

only when the court, “‘after an examination of the entire cause, 

including the evidence,’ is of the ‘opinion’ that it is reasonably 

probable that a result more favorable to the appealing party 

would have been reached in the absence of the error.”  (Id. at 

p. 836.)  For most federal constitutional errors, the Court applies 

the U.S. Supreme Court’s test from Chapman v. California (1967) 

386 U.S. 18, which requires reversal unless “the reviewing court 

determines ‘beyond a reasonable doubt that the error complained 

of did not contribute to the verdict obtained.’”  (People v. Aranda 

(2012) 55 Cal.4th 342, 367.)  And this Court recognizes some 

errors as “structural”—that is, as “result[ing] in a miscarriage of 

justice and requir[ing] reversal, regardless of the strength of 

evidence properly received at trial.”  (People v. Cahill (1993) 5 

Cal.4th 478, 491.) 

This Court has not cabined its definition of “structural error” 

to errors that are “structural” under the federal Constitution.  

But when determining whether a given error of state law 

warrants automatic reversal under California’s structural error 

doctrine, the Court has drawn on the rationales for the federal 

doctrine that the U.S. Supreme Court gave in Weaver v. 
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Massachusetts (2017) 582 U.S. 286.  (See In re Christopher L. 

(2022) 12 Cal.5th 1063, 1077.)  Some errors are treated as 

structural because “‘the right at issue is not designed to protect 

the defendant from erroneous conviction but instead protects 

some other interest.’”  (Ibid.)  Sometimes “‘an error has been 

deemed structural if the effects of the error are simply too hard to 

measure.’”  (Ibid.)  And sometimes structural error treatment 

reflects that “‘the error always results in fundamental 

unfairness.’”  (Ibid.)  Most errors that this Court has declared 

structural have been of a constitutional dimension.  (See People v. 

Blackburn, supra, 61 Cal.4th at p. 1151 (conc. opn. of Liu, J.), 

citing cases.)  But this Court also applies the structural error 

doctrine to statutory violations when the Weaver rationales fit.  

(See id. at p. 1134 [failure to obtain a valid jury trial waiver 

under mentally disordered offender statute “defies ordinary 

harmless-error analysis” because “[t]o speculate about whether a 

defendant would have chosen a jury trial if he or she had been in 

a position to make a personal choice would pose insurmountable 

difficulties, as would an inquiry into what effect, if any, that 

choice would have had on the outcome of the trial”]; see also 

People v. Tran (2015) 61 Cal.4th 1160, 1169-1170.) 

2. The Racial Justice Act 
The Legislature enacted the RJA in 2020, with the goal of 

“eliminat[ing] racial bias from California’s criminal justice 

system[,] because racism in any form or amount, at any stage of a 

criminal trial, is intolerable [and] inimical to a fair criminal 

justice system.”  (Assem. Bill. No. 2542 (2019-2020 Reg. Sess.) 
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§ 2, subd. (i) (AB 2542).)  The bill was intended to rectify the 

“deleterious effect” of racial discrimination “on our system of 

justice as a whole.”  (Id. at § 2, subd. (a).)  The Legislature 

determined that racial discrimination harms not only individual 

criminal defendants but “undermines public confidence in the 

fairness of the state’s system of justice.”  (Ibid.)  Moreover, the 

Legislature stated, “the impact of . . . evidence [of racial bias] 

cannot be measured simply by how much air time it received at 

trial . . . [;] [s]ome toxins can be deadly in small doses.”  (Ibid., 

quoting Buck v. Davis (2017) 137 S.Ct. 759, 777.) 

The RJA’s substantive prohibitions, in section 745, 

subdivision (a), codify the principle that “[t]he state shall not seek 

or obtain” a criminal conviction or sentence “on the basis of race, 

ethnicity, or national origin.”  3    (§ 745, subd. (a).)  A violation may 

be established in four ways.  Two of those involve racial bias or 

animus—including the use of “racially discriminatory language,” 

“whether or not purposeful,” that occurs “[d]uring the defendant’s 

trial, in court, and during the proceedings”—on the part of 

anyone from a list of governmental and non-governmental actors:  

“the judge, an attorney in the case, a law enforcement officer 

involved in the case, an expert witness, or juror.”  (§ 745, subd. 

(a)(1), (2).)  The other two ways a violation may be established 

involve disparate charging or sentencing among defendants in 

the county.  (§ 745, subd. (a)(3), (4).) 

 
3   Unless otherwise noted, discussion of and citation to the 

RJA are to the amended version, effective January 1, 2026. 
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The remedies for violations of these prohibitions are in 

subdivision (e).  Subdivision (e) begins by stating, 

“Notwithstanding any other law, except as provided in 

subdivision (k), or for an initiative approved by the voters, if the 

court finds, by a preponderance of evidence, a violation of 

subdivision (a), the court shall impose a remedy specific to the 

violation found from the following list[.]” 

That list consists of three paragraphs.  Paragraph (1) 

itemizes remedies that a court “shall impose” “any of,” “[b]efore a 

judgment has been entered.”  Paragraph (2) instructs that “[a]fter 

a judgment has been entered,” the court “shall vacate the 

conviction and sentence” if the “conviction was sought or obtained 

in violation of subdivision (a)” or “shall vacate the sentence” if 

“only the sentence was sought, obtained, or imposed in violation 

of subdivision (a).”  And paragraph (3) states that section 745’s 

remedies “do not foreclose any other remedies” available under 

the federal or state Constitutions “or any other law.” 

Originally, the RJA applied only prospectively to cases in 

which judgment was entered after January 1, 2021.  (AB 2542, 

§ 3, subd. (j).)  However, “to ensure equal access to justice for all,” 

the Legislature amended the RJA in 2022 to apply retroactively.  

(Assem. Bill No. 256 (2021-2022 Reg. Sess.) § 1.)  Among other 

things, those amendments added subdivision (k), which states 

that “[f]or petitions that are filed in cases for which judgment 

was entered before January 1, 2021, and only in those cases, if 

the petition is based on a violation of paragraph (1) or (2) of 

subdivision (a), the petitioner shall be entitled to relief as 
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provided in subdivision (e), unless the state proves beyond a 

reasonable doubt that the violation did not contribute to the 

judgment.”  (§ 745, subd. (k).) 

B. For this case and others involving pre-2021 
judgments, the RJA requires a harmless error 
analysis under the Chapman test 

In habeas petitions or appeals (like this one) arising from 

judgments before the RJA’s effective date, the Court’s first two 

questions regarding a potential conflict with section 13 are not 

implicated.  That is because subdivision (k) of section 745 

provides that the Chapman standard for harmless error applies 

to RJA violations in cases whose judgments predate the RJA’s 

January 1, 2021, effective date.  While that standard may differ 

from this Court’s typical Watson test for state law errors, it is 

nonetheless an acceptable implementation of section 13’s 

miscarriage of justice requirement and does not violate the 

separation of powers in the state Constitution. 

1. Subdivision (k)’s prejudice inquiry applies to 
direct appeals from pre-2021 judgments, such 
as this case 

“[F]or petitions that are filed in cases for which judgment 

was entered before January 1, 2021,” subdivision (k) states that, 

for violations premised on subdivision (a)(1) or (2) of the RJA, 

“the petitioner shall be entitled to relief as provided in 

subdivision (e), unless the state proves beyond a reasonable doubt 

that the violation did not contribute to the judgment.”  (§ 745, 

subd. (k).)  This is the test the U.S. Supreme Court requires to 

assess the harmlessness of federal constitutional error under 

Chapman v. California, supra, 386 U.S. 18. 
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As explained in respondent’s supplemental answering brief, 

the history of subdivision (k) makes clear that the provision’s 

requirement to assess RJA errors for harmlessness under the 

Chapman test applies to direct appeals such as this case, 

notwithstanding the provision’s use of the term “petition.”  (SRB 

at 27-30.)  Subdivision (k) was added to the RJA by the 

enactment of Assembly Bill No. 256 (2021-2022 Reg. Sess.), 

effective January 1, 2023.  (Stats. 2022, ch. 739, § 2.)  But at that 

time, the RJA made no mention of defendants’ ability to pursue 

RJA claims on direct appeal.  (See generally People v. Wilson 

(2024) 16 Cal.5th 874, 948.)  Subdivision (k) referred to 

“petitions” because at the time subdivision (k) was adopted, that 

term encompassed the full suite of procedural vehicles in which 

an RJA claim might be brought after the judgment in a case.  In 

2023, the Legislature enacted Assembly Bill No. 1118 (2023-2024 

Reg. Sess.), effective January 1, 2024, which for the first time 

explicitly provided for direct appeal as a vehicle for examining 

RJA claims.  There is no indication that legislators expected the 

new enactment to be exempt from the prejudice determinations 

that subdivision (k) had, up to that point, required for all RJA 

claims involving pre-2021 judgments. 

Moreover, the analyses of the 2023 bill described existing 

law at the time the bill was being considered as permitting 

harmless error review “for petitions (motions) that are filed in 

cases for which judgment was entered before January 1, 2021.”  

(Sen. Com. on Public Safety, Analysis of Assem. Bill No. 1118 

(2023-2024 Reg. Sess.), as amended May 18, 2023, p. 3, italics 



 

22 

added; Assem. Com. on Public Safety, Analysis of Assem. Bill No. 

1118 (2023-2024 Reg. Sess.), as amended Mar. 15, 2023, p. 4, 

italics added.)  The inclusion of section 1473.7 motions as 

“petitions” reflects an understanding that harmless error review 

applies to qualifying pre-2021 judgments regardless of the vehicle 

by which the claims are brought. 

2. Subdivision (k)’s specification of the 
Chapman test does not offend section 13 or 
the separation of powers 

Subdivision (k) expressly adopts the Chapman harmless 

error standard—avoiding the question of whether the Legislature 

could enact a statute without any harmlessness inquiry.  

Although the Court’s supplemental questions do not expressly 

ask the separate question of whether the Legislature could 

impose the Chapman test for RJA errors consistent with article 

VI, section 13, subdivision (k)’s selection of the Chapman 

standard for prejudice did not exceed the Legislature’s authority. 

When applying the “miscarriage of justice” requirement in 

section 13, this Court’s precedent has ordinarily applied the 

Chapman standard only to federal constitutional errors, and 

(where the structural error doctrine does not apply) has analyzed 

state-law errors under the Watson standard.  But the 

“miscarriage of justice” provision does not prohibit the 

Legislature from requiring the Chapman standard in subdivision 

(k).  “[T]he California Constitution, unlike its federal counterpart, 

is a limitation or restriction on the powers of the Legislature, 

rather than a grant of power to it.”  (California Housing Finance 

Agency v. Patitucci (1978) 22 Cal.3d 171, 175 (Patitucci); accord, 
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California Redevelopment Assn. v. Matosantos (2011) 53 Cal.4th 

231, 254, fn. 7.)  As a result, “[a]ny constitutional limitations on 

legislative power are to be narrowly construed,” and “a strong 

presumption of constitutionality supports the legislature’s 

actions.”  (Patitucci, at p. 175.)  That does not mean that the 

Legislature’s understanding of a constitutional provision will 

always prevail.  (See Nogues v. Douglass (1857) 7 Cal. 65, 70 [“It 

would be idle to make the Constitution the supreme law, and 

then require the judges to take the oath to support it, and after 

all that, require the Courts to take the legislative construction as 

correct.”].)  But “when the Legislature has enacted a statute with 

constitutional constraints in mind,” there is a “strong 

presumption in favor of the Legislature’s provision of the 

Constitution.”  (Property Reserve Inc. v. Superior Court (2016) 1 

Cal.5th 11, 192.)  In short, while “the ultimate constitutional 

interpretation must rest, of course, with the judiciary, a focused 

legislative judgment on the question enjoys significant weight 

and deference by the courts.”  (Pacific Legal Found. v. Brown 

(1981) 29 Cal.3d 168, 180.) 

In Patitucci, this Court applied that presumption even 

where the Legislature had interpreted a recent constitutional 

provision differently than a previous California Supreme Court 

case.  Observing that the term at issue (“low rent housing 

project”) was one whose definition was capable of “honest 

disagreement,” this Court upheld the statute’s implementation 

notwithstanding its conflict with how this Court had previously 

construed the phrase.  (Patitucci, supra, 22 Cal.3d at p. 176.) 
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Given those principles, the RJA’s subdivision (k) test for 

“miscarriage of justice” is permissible, notwithstanding the 

difference between that test and the Watson test this Court 

typically applies for most state law errors.  Granted, when the 

Legislature passed the RJA, it was not construing a new term—  

the “miscarriage of justice” requirement had been in the 

Constitution since 1911 and this Court had construed the phrase 

in its precedents.  But the constitutional language was not so 

definite as to foreclose, in Patitucci’s terms, “honest 

disagreement.” 

As this Court observed when first applying the term in 

O’Bryan, the term “miscarriage of justice” is “a general one,” 

without “a precise meaning,” and for which there may not be one 

single “‘perspicuous, comprehensive, and satisfactory’” definition.  

(People v. O’Bryan, supra, 165 Cal. at pp. 64-65.)  This Court 

subsequently developed the Watson test to govern “typical[]” 

scenarios in which the prejudice caused by a state-law error must 

be determined.  (People v. Lewis (2021) 11 Cal.5th 952, 973, as 

modified on denial of reh’g (Aug. 25, 2021).)  But the Watson test 

“did not purport” to “articulate the full meaning of section 13.”  

(People v. Blackburn, supra, 61 Cal.4th at p. 1142 (conc. opn. of 

Liu, J.).) 

Some violations of the RJA implicate the sort of concerns 

that have led this Court to impose a higher standard of 

harmlessness for reversal in other contexts.  Many RJA violations 

may not be “minor” or “technical”; rather, they may involve 

flagrant instances of “racially incendiary or racially coded 
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language, images, and racial stereotypes in criminal trials.”  (AB 

2542, § 2, subd. (e).)  As the Legislature determined, that sort of 

bias in the criminal justice system “has a deleterious effect not 

only on individual criminal defendants but on our system of 

justice as a whole.”  (Id. § 2, subd. (a).)  The Legislature could 

reasonably conclude that such errors deserve a different measure 

of prejudice than the standard Watson test, much as this Court 

has applied a rule of automatic reversal to errors that result in 

“fundamental unfairness,” and whose impact is typically “hard to 

measure.”  (See In re Christopher L., supra, 12 Cal.5th at p. 1077; 

see People v. Blackburn, supra, 61 Cal.4th at p. 1142 (conc. opn. of 

Liu, J.) [certain errors “are not susceptible to the ‘ordinary’” or 

“generally applicable” harmless-error test].) 

The Chapman alternative that the Legislature chose is a 

test California courts routinely apply when deciding whether a 

federal constitutional error affected the judgment.  The test gives 

effect to the core purpose of section 13, by preventing reversals 

for minor, technical errors that had no reasonable likelihood of 

affecting the outcome.  (Compare People v Watson, supra, at 

p. 837 [the purpose of section 13 “would be defeated” if the “mere 

possibilit[y]” of a different outcome was sufficient to require 

reversal] with CALCRIM Nos. 103 & 220 [beyond a reasonable 

doubt standard does not require the proponent to “eliminate all 

possible doubt because everything in life is open to some possible 

or imaginary doubt”].)  The substitution of the Chapman test, in 

place of the Watson test that this Court’s precedent would 

ordinarily (but not always) dictate, was within the Legislature’s 
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power, given the nature of RJA errors and the particular harms 

that the statute addresses. 

C. Regardless of whether subdivision (k) applies, the 
RJA can be harmonized with section 13 in most of 
the statute’s applications 

Even if the Court were to disagree with the People’s reading 

of subdivision (k) and apply the remedial scheme set out in 

subdivision (e)(2) in this case, there is another feature of the 

statute that helps to preserve the constitutionality of the RJA—a 

feature that operates with respect to RJA appeals regardless of 

the underlying judgment’s timing.  The purported conflict 

between the RJA and the “miscarriage of justice” provision in the 

state Constitution is due to an incorrect interpretation of section 

745, subdivision (e).  Some lower courts have interpreted 

subdivision (e)(2) to embody a rule that would require automatic 

reversal of the entire judgment if the Court of Appeal concludes 

that the RJA has been violated.  (See People v. Simmons (2023) 

96 Cal.App.5th 323, 337; People v. Stubblefield (2024) 107 

Cal.App.5th 896, 924, review granted Mar. 12, 2025, S289152.)  

That construction of subdivision (e)(2) raises the question of 

whether such an automatic reversal rule would comply with 

section 13 and its requirement that a court find a “miscarriage of 

justice” before granting a new trial or setting aside a judgment. 

Subdivision (e)(2) of the RJA, however, does not require such 

wholesale reversal every time any RJA violation is found on 

appeal.  Rather, in light of the RJA’s purpose, its statutory 

structure, and applying well-established principles of 

constitutional avoidance, the better reading of subdivision (e)(2) 
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allows Courts of Appeal to impose a variety of remedies to 

address an RJA violation.  The RJA expressly provides that trial 

courts retain a range of remedies for a violation, and there is no 

reason to believe that the Legislature intended Courts of Appeal 

to be more constrained in remedying RJA violations than trial 

courts.  Under the text of subdivision (e)(2), most appeals can be 

decided by striking those parts of the conviction or sentence that 

an appropriate trial-court remedy would have prevented, in the 

exercise of the trial court’s discretion.  Because that will fully 

remedy the RJA violation, wholesale reversal of the conviction or 

sentence will not be warranted.  And the appellate court’s 

imposition of that remedy raises no questions under section 13:  

the appellate court is remedying an error that did change the 

outcome of the case, because the appellate court is removing a 

component that would not have been included in the judgment if 

the trial court, after exercising its discretion to evaluate the effect 

of an RJA violation, had imposed the requisite remedy itself.  

This reading of the RJA avoids the constitutional question in 

most applications. 

1. Section 745’s text and structure indicate that 
the Legislature did not intend automatic 
reversal of the entire judgment for every RJA 
violation discovered on appeal 

When interpreting a statute, the court’s role is to “‘ascertain 

and effectuate the intended legislative purpose.’”  (Dr. Leevil, 

LLC v. Westlake Health Care Ctr. (2018) 6 Cal.5th 474, 478, 

quoting United Riggers & Erectors, Inc. v. Coast Iron & Steel Co. 

(2018) 4 Cal.5th 1082, 1089-1090.)  “ ‘We begin with the text, 

construing words in their broader statutory context and, where 



 

28 

possible, harmonizing provisions concerning the same subject.’”  

(Ibid.) 

The courts that have followed a rule of automatic, complete 

reversal have focused on subdivision (e)(2)’s statement that a 

court that finds a violation after judgment has been entered 

“shall vacate the conviction and sentence . . . .”  (§ 745, subd. 

(e)(2)(A), italics added; see also § 745, subd. (e)(2)(B) [similar 

language as to vacating the sentence if “only the sentence” was 

“sought, obtained, or imposed in violation of subdivision (a)”].)  

(See People v. Simmons, supra, 96 Cal.App.5th at p. 337; People 

v. Stubblefield, supra, 107 Cal.App.5th at p. 924.)  Read in 

isolation, the “shall” in those subdivisions could be construed to 

mandate the reversal of a judgment or sentence for any violation 

of the RJA.  But it is not enough to consider such “statutory 

language in isolation.”  (Kirzhner v. Mercedes-Benz USA, LLC 

(2020) 9 Cal.5th 966, 972.)  Courts must construe “words in their 

broader statutory context” (Dr. Leevil, supra, 6 Cal.5th at p. 478), 

by “examin[ing] the entire statute” (Kirzhner, at p. 972). 

Here, that context includes the remedies the RJA provides 

for violations found by the trial court before judgment.  

Subdivision (e)(1) provides that when a court finds a violation of 

subdivision (a) “[b]efore a judgment has been entered,” the court 

“shall impose any of the following remedies”:  “[g]ranting a 

defendant’s request for a mistrial,” “[d]ischarg[ing] the jury panel 

and empanel[ing] a new jury,” “[i]f the court determines that it 

would be in the interest of justice, dismiss[ing] enhancements, 

special circumstances, or special allegations, or reduc[ing] one or 
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more charges,” or imposing “[a]ny other remedy not prohibited by 

another law.”  (§ 745, subd. (e)(1)(A)-(D), italics added.)  And as 

the Legislature made clear, that list of options is not exclusive.  

Subdivision (e)(3) states that section 745’s list of remedies “do[es] 

not foreclose any other remedies available under the United 

States Constitution, the California Constitution, or any other 

law.”  Accordingly, if the defense raises an RJA issue in the trial 

court, the trial court may remedy it, for instance, simply by 

preventing one charge or enhancement from going to the jury, or 

reducing a charge, or imposing some other “remed[y] available 

under . . . any other law.”  (Id., subd. (e)(1), (3).)  And in choosing 

which of the possible remedies to impose, the trial court will 

engage in its own analysis of the harm caused by the violation 

and what is necessary to cure it. 

The statute’s flexible approach to trial court remedies 

informs what a Court of Appeal should do in cases where the trial 

court failed to remedy a violation.  Yet under the approach of 

cases such as Simmons, each of those cases would include a 

conviction or sentence “in violation of  ” the RJA, and the appellate 

court would have no choice but to reverse the conviction as a 

whole.  It would make no sense for the Legislature to have 

granted such flexible options for the trial court to find an 

appropriate remedy, while leaving the appellate court no option 

but wholesale invalidation of the entire conviction or sentence.  

And a remedy with such a poor fit to the violation would violate 

subdivision (e)’s overarching requirement, applicable to any court 
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that determines a violation has occurred, to impose “a remedy 

specific to the violation.”  (§ 745, subd. (e).) 

The better reading of the statute is one that harmonizes the 

appellate remedy in subdivision (e)(2) with the trial-court 

remedies authorized under subdivision (e)(1).  (See Robert L. v. 

Superior Court (2003) 30 Cal.4th 894, 903 [“‘Statutory language 

should not be interpreted in isolation, but must be construed in 

the context of the entire statute of which it is a part, in order to 

achieve harmony among the parts’”].)  If the appellate court 

agrees that the trial court’s remedy was appropriately “specific to 

the violation” (§ 745, subd. (e)), then no further remedy is 

authorized on appeal, since the conviction or sentence would not 

have been “obtained in violation of  ” the statute (§ 745, subd. 

(e)(2)(A), (B).) 

In contrast, if the trial court abused its discretion in 

selecting a remedy, or imposed no remedy at all, the Court of 

Appeal should either impose the proper remedy itself or remand 

the matter for the trial court to choose an appropriate remedy.  

That would respect the RJA’s overall structure and result in 

“harmony among the parts” of the statute.  (Robert L. v. Superior 

Court, supra, 30 Cal.4th at p. 903.) 

This structural logic outweighs any inference that might 

otherwise be drawn from the use of the word “shall” in 

subdivision (e)(2).  As this Court has explained, the word “shall” 

is not necessarily “dispositive or conclusive” in determining 

whether a particular remedy is mandatory or permissive.  

(Tarrant Bell Property LLC v. Superior Court (2011) 51 Cal.4th 
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538, 542; see generally De Martinez v. Lamagno (1995) 515 U.S. 

417, 434, quoting B. Garner, Dictionary of Modern Legal Usage 

939 (2d ed. 1995) [“‘[C]ourts in virtually every English-speaking 

jurisdiction have held—by necessity—that shall means may in 

some contexts, and vice versa’”].) 

And even if “shall” does have a mandatory meaning in 

subdivision (e)(2), respondent’s reading gives the command effect:  

an appellate court fulfills the subdivision’s command if it vacates 

the particular count of conviction or particular component of the 

sentence whose existence was due to the trial court’s failure to 

impose its own remedy.  Indeed, when enacting the statute, the 

Legislature would have known that such references to partial 

vacatur are common in the courts of this State.  (See, e.g., People 

v. Banks (2014) 59 Cal.4th 1113, 1155, abrogated on other 

grounds by People v. Scott (2015) 61 Cal.4th 363, 349 [discussing 

defense allegation that “would require us to vacate defendant’s 

convictions on count 9 . . . and count 8”]; People v. Gomez (2025) 

110 Cal.App.5th 419, 436 [“We reverse the judgment, vacate the 

conviction on count 5, and remand the matter for resentencing”]; 

People v. Patton (2024) 101 Cal.App.5th 922, 927 [“We . . . vacate 

the conviction on count 2”]; People v. Fuller (2022) 83 Cal.App.5th 

394, 403 [“We vacate defendants’ sentences on count 1”]; People v. 

Lee (2022) 81 Cal.App.5th 232, 246, as modified (July 15, 2022) 

[“We also vacate the sentence on count 5”].) 

Finally, respondent’s interpretation is not undermined by 

any other indications of legislative intent.  An expanded view of 

the appellate court’s remedial options would not undercut the 
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RJA’s purpose of “eliminat[ing] racial bias from California’s 

criminal justice system.”  (AB 2542, § 2, subd. (i).)  As subdivision 

(e)(1) indicates, the Legislature determined that elimination of a 

single enhancement or charge, for instance, can adequately serve 

that purpose.  The Legislature did not see a need to apply more 

drastic measures in every case.  (See also In re Friend (2021) 11 

Cal.5th 720, 740 [“no legislation pursues its purposes at all 

costs,” and “it frustrates rather than effectuates legislative intent 

simplistically to assume that whatever furthers the statute’s 

primary objective must be the law”].) 

To be sure, the Legislature did make the preliminary 

determination when enacting the RJA that “racism in any form 

or amount, at any stage of a criminal trial” is by its own terms “a 

miscarriage of justice under Article VI of the California 

Constitution and violates the laws and Constitution of the State 

of California.”  (AB 2542, § 2, subd. (i).)  That statement certainly 

conveys the Legislature’s justifiable concern about racism in the 

criminal justice system and intent to expand corresponding 

remedies.  But other legislative materials make plain the absence 

of any legislative consensus on pushing appellate remedies to 

their outer limits. 

The August 1, 2020, version of the remedies provision of the 

RJA stated simply that “[n]otwithstanding any other law, if the 

court finds, by a preponderance of evidence, a violation of 

subdivision (a), the following remedies shall be imposed.”  (Sen. 

Amend. to AB 2542 (2019-2020 Reg. Sess.) Aug. 1, 2020.)  The 

Judicial Council submitted concerns that the RJA’s “broadly 
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stated violations” might not result in structural “errors that 

render a trial fundamentally unfair.”  (Judicial Council of Cal., 

letter of concerns on AB 2542 (2019-2020 Reg. Sess.) Aug. 17, 

2020, p. 3, available at https://courts.ca.gov/sites/default/files/ 

courts/default/2024-10/ga-position-letter-19-20-assembly-2542-

kalra.pdf.)  In response, the Legislature added the enacted 

statute’s more permissive language in the preliminary text of 

subdivision (e), instructing courts to enter an order “specific to 

the violation” from the “following list of remedies.”  (Sen. Amend. 

to AB 2542 (2019-2020 Reg. Sess.) Aug. 25, 2020, § 3.)  And in 

2022, when the Legislature amended section 745 by adding an 

explicit prejudice requirement for reversals of pre-2021 

violations, the comments to the Senate noted that even in the 

amended version, “[t]he bill is silent as to what standard of 

prejudice applies to violations of the CRJA prospectively” and 

“[i]t’s an open question whether some or all prospective violations 

constitute structural review.”  (Assem. Floor Analysis, Conc. in 

Sen. Amends. of Assem. Bill No. 256 (2021-2022 Reg. Sess.), as 

amended Aug. 30, 2022, p. 3.) 

In any event, “‘legislative intent is not gleaned solely from 

the preamble of a statute; it is gleaned from the statute as a 

whole, which includes the particular directives.’ [Citation.]”  

(Briggs v. Eden Council for Hope & Opportunity (1999) 19 Cal.4th 

1106, 1118.)  Here, the RJA’s operative provisions and overall 

structure indicate that the Legislature intended all courts to 

tailor their remedies to the particular violation. 
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2. Principles of constitutional avoidance 
support respondent’s reading of the statute 

Respondent’s understanding of subdivision (e)(2) makes 

sense for another reason:  the “rule that a statute will be 

interpreted to avoid serious constitutional questions if such an 

interpretation is fairly possible.”  (People v. Buza (2018) 4 Cal.5th 

658, 682.)  If subdivision (e)(2) is interpreted to require appellate 

courts to impose the remedy that the trial court should have, 

then most appellate cases will present no conflict with section 13.  

That is because, where an appellate judgment puts the defendant 

in the position the defendant would have been in if the trial court 

followed the law, that judgment corrects a trial-court error that 

in fact prejudiced the defendant—something that section 13’s 

miscarriage of justice requirement obviously permits. 

In contrast, if every RJA violation that is not correctly 

remedied at trial requires wholesale invalidation of the entire 

verdict or sentence on appeal, then serious constitutional 

questions could arise.  Section 13 requires there to be “an 

examination of the entire cause, including the evidence,” and 

forbids a “judgment” from being “set aside” (or a “new trial 

granted”) unless “the court shall be of the opinion that the error 

complained of has resulted in a miscarriage of justice.”  (Cal. 

Const., art. VI, § 13.)  And section 13 was intended to “‘render it 

unnecessary for the higher courts to grant the defendant in a 

criminal case a new trial for unimportant errors,’” so that 

criminals would not commonly “‘escape justice through 

technicalities.’”  (People v. Blackburn, supra, 61 Cal.4th at 

p. 1139 (conc. opn. of Liu, J.), quoting Voter Information Guide.)  
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If every RJA error requires reversal of the entire verdict, there 

might be reversals that result from minor or passing remarks in 

a trial that was, as a whole, fair—indeed, even when 

responsibility for those remarks lay entirely with the defense.  

(Cf. Voter Information Guide, supra, at p. 10 [listing, as one 

argument in favor of the miscarriage of justice requirement, 

concern about defense counsel “seek[ing] to force technical errors 

into the record” in order to obtain a reversal on appeal].)  The 

question of whether a legislative rule can prevail with so great a 

mismatch between the error and the remedy would be “novel and 

serious” (In re Friend, supra, 11 Cal.5th at p. 736), and threatens 

“serious separation of powers problems” (Briggs v. Brown (2017) 

3 Cal.5th 808, 857-861)—precisely the sort of conflict the 

avoidance doctrine sidesteps. 

D. The possibility of other, unusual applications 
would not make the statute facially invalid 

Respondent’s construction of subdivision (e) should mean 

that most RJA appeals that are resolved as the statute intended 

will stay well within the bounds of section 13.  In cases such as 

this one, which arise from pre-2021 judgments, the RJA itself 

requires a prejudice inquiry under subdivision (k).  (See supra, 

Argument I.B.)  And regardless of whether subdivision (k) 

applies, the appellate court’s remedies under the RJA will simply 

put the defendant in the position the trial court should have.  

(See supra, Argument I.C.)  As a result, the statute is not facially 

unconstitutional under article VI, section 13. 

To the extent unusual scenarios might be posited that could 

pose a closer question under section 13, their resolution can await 
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a particular challenge in a future case.  (See, e.g., Superior Ct. v. 

Cnty. of Mendocino (1996) 13 Cal.4th 45, 59 & fn. 7 [rejecting 

facial separation-of-powers challenge to furloughs of court 

employees and reserving as-applied challenges].)  For present 

purposes, it is enough to note that a requirement under the 

statute to reverse judgments that would not be reversed under 

this Court’s precedent would not necessarily violate section 13. 

This Court has previously looked to the Legislature’s 

assessment in determining whether violation of a statutory right 

should result in reversal without an individualized determination 

of prejudice.  (Compare People v. Sivongxxay (2017) 3 Cal.5th 

151, 179 [denying structural error treatment, based in part on a 

lack of any statutory text or legislative history indicating an 

intent to treat error as structural] with id. at pp. 228-229 (dis. 

opn. of Cuellar, J.) [drawing the opposite conclusion, based on a 

differing interpretation of the statute].)  The Legislature’s 

determination would be relevant here as well. 

The Legislature’s findings in the RJA reflect the same kinds 

of concerns that have caused this Court to treat errors as 

warranting reversal under the structural error doctrine.  As 

described above (see supra, Argument I.A,), this Court has 

viewed errors as structural when they “operate to deny a criminal 

defendant the constitutionally required ‘orderly legal procedure’ 

(or, in other words, a fair trial).”  (People v. Sivongxxay, supra, 3 

Cal.5th at p. 179.)  This Court has similarly treated errors as 

structural where “‘the right at issue is not designed to protect the 

defendant from erroneous conviction but instead protects some 
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other interest.’”  (In re Christopher L., supra, 12 Cal.5th at 

p. 1077.)  And this Court has noted that an error may be deemed 

structural “‘if the effects of the error are simply too hard to 

measure.’”  (Ibid.)  These concerns resemble those that the 

Legislature noted in devising the RJA.  (See AB 2542, § 2, subd. 

(a) [stating that racial bias in the criminal justice system “has a 

deleterious effect not only on individual criminal defendants but 

on our system of justice as a whole”]; ibid. [“[d]iscrimination 

undermines public confidence in the fairness of the state’s system 

of justice”].)  Those legislative judgments do not ring obviously 

false when applied to serious racial bias by a judge, prosecutor, or 

key prosecution witness.  The Legislature thus has the authority, 

consistent with section 13, to require reversal when errors at trial 

approximate a “miscarriage of justice.” 

That is not to say, however, that every possible RJA violation 

could be thought of as a structural error meeting the miscarriage 

of justice standard.  The RJA is a broad statute, whose 

substantive prohibitions have yet to be fully interpreted.  It is 

unclear how frequently violations may be found based on the 

statements of the defendant’s own attorney or expert witness.  

(See § 745, subd. (a)(2) [violation if “an attorney” or “an expert 

witness” “used racially discriminatory language about the 

defendant’s race”].)  It is likewise unclear how “involved with the 

case” a law enforcement officer has to be for their “bias or animus 

toward the defendant” to establish a violation.  (§ 745, subd. 

(a)(2).)  There may well be cases where reversal could not 

plausibly meet the “miscarriage of justice” standard, and some 
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sort of prejudice inquiry would be constitutionally required 

regardless of legislative direction. 

In any event, questions about the outer bounds of the 

Legislature’s authority to mandate reversal do not need to be 

resolved now.  Such issues do not arise in this case, where the 

judgment predates 2021 and subdivision (k) imposes an explicit 

prejudice test.  And a great many applications of the RJA to post-  

2021 verdicts will be within the constitutional bounds above, 

making any ruling of the statute’s facial invalidity inappropriate.  

(See Superior Ct. v. Cnty. of Mendocino, supra, 13 Cal.4th at p. 59 

& fn. 7.) 

II. AS AMENDED BY AB 1071, THE RJA MAY CONFLICT WITH 
THE BRIGGS INITIATIVE IN SOME INSTANCES 

 The Court’s third question concerns the interaction between 

former section 745, subdivision (e)(3), regarding a defendant’s 

eligibility for the death penalty in cases where an RJA violation 

is found, and the Briggs Initiative.  The Court’s fourth question 

asks about the effect, if any, of AB 1071 on the issues in this case.  

Among the changes AB 1071 effected to section 745, the one at 

issue in this case is its movement of the death ineligibility 

provision from subdivision (e)(3) to subdivision (l).  Respondent, 

therefore, focuses here on the interaction between the new 

section 745, subdivision (l) and the Briggs Initiative. 

A. Effective January 1, 2026, section 745 imposes a 
categorical prohibition on death eligibility for 
any violation 

“The fundamental purpose of statutory construction is to 

ascertain the intent of the lawmakers so as to effectuate the 

purpose of the law.  In order to determine this intent, [the court 
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begins] by examining the language of the statute.”  (Horwich v. 

Superior Court (1999) 21 Cal.4th 272, 276, citations omitted; see 

also Beal Bank, SSB v. Arter & Hadden, LLP (2007) 42 Cal.4th 

503, 507.)  “If the language is clear, courts must generally follow 

its plain meaning unless a literal interpretation would result in 

absurd consequences the Legislature did not intend.”  (People v. 

Braden (2023) 14 Cal.5th 791, 804.)   

“[T]he ‘plain meaning’ rule does not prohibit a court from 

determining whether the literal meaning of a statute comports 

with its purpose or whether such a construction of one provision 

is consistent with other provisions of the statute.”  (Lungren v. 

Deukmejian (1988) 45 Cal.3d 727, 735.)  The language is 

construed “in the context of the statute as a whole and the overall 

statutory scheme.”  (People v. Canty (2004) 32 Cal.4th 1267, 

1276.)  “The intent prevails over the letter, and the letter will, if 

possible, be read so as to conform to the spirit of the act.”  

(Lungren, at p. 735.)  Where ambiguity exists, it “is appropriate 

to consider evidence of the intent of the enacting body in addition 

to the words of the measure, and to examine the history and 

background of the provision, in an attempt to ascertain the most 

reasonable interpretation.”  (Canty, at p. 1277.) 

As noted, the original provision concerning death penalty 

ineligibility was contained in section 745, subdivision (e)(3).  The 

inclusion in subdivision (e)(3) allowed the death penalty 

ineligibility provision to be subjected to the exceptions clause in 

the preceding text of subdivision (e) itself:  the court’s authority 

to impose any of subdivision (e)’s remedies exists “except as 
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provided in subdivision (k), or for an initiative approved by the 

voters.”  (§ 745, subd. (e), italics added.)  In the original text of the 

RJA, death penalty ineligibility was therefore one option in a 

menu of remedies for a violation and would not conflict with a 

voter initiative (such as the Briggs Initiative).  

AB 1071 removed death ineligibility from the menu of 

remedies available in subdivision (e) and moved the remedy to a 

separate standalone subdivision (l).  The Legislature stated that 

the amendment was intended to “clarif[y] that the prohibition on 

death sentences for cases in which an RJA violation occurs is 

categorical, and not a remedy in itself.”  (Stats. 2025, ch. 721, § 1, 

subd. (e).)  AB 1071 therefore makes explicit that the death 

penalty bar applies whenever an RJA violation is found, 

regardless of whether that violation is prejudicial.  (See Merriam-  

Webster Online Dictionary, https://www.merriam-  

webster.com/dictionary/categorical [defining “categorical” as 

“absolute, unqualified”] [last visited November 5, 2025].)   

B. Subdivision (l) may conflict with the Briggs 
Initiative in some circumstances 
1. The Briggs Initiative  

In 1978, with 71% of the votes, the California electorate 

passed Proposition 7, also known as the “Briggs Initiative.”  

(Prop. 7, as approved by voters, Gen. Elec. (Nov. 7, 1978).)  The 

Briggs Initiative repealed and replaced sections 190 through 

190.5—the statutes governing the administration of the death 

penalty in California.  (CA Voters Pamp., Gen. Elec. (Nov. 7, 

1978) text of Prop. 7, §§ 1-12, pp. 33, 41-46 (Prop. 7 pamphlet).)  

As relevant here, section 190 was repealed and added to provide 
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that every person guilty of first degree murder shall be punished 

by death, life without the possibility of parole, or 25 years to life 

in state prison.  (§ 190, added by initiative, Gen. Elec. (Nov. 7, 

1978); Prop. 7 pamphlet, § 2, p. 33.)  “The penalty to be applied 

shall be determined as provided for in Sections 190.1, 190.2, 

190.3, 190.4, and 190.5.”  (Ibid.) 

Section 190.2 was repealed and added, and enumerated the 

special circumstance findings that could, if found true, render a 

defendant eligible for the penalties of death or life imprisonment 

without the possibility of parole.  (§ 190.2, added by initiative, 

Gen. Elec. (Nov. 7, 1978); Prop. 7 pamphlet, § 6, pp. 42-43.)  

Section 190.3 was repealed and added to provide that if a 

defendant was found guilty of first degree murder and at least 

one special circumstance allegation was found true, “the trier of 

fact shall determine whether the penalty shall be death or 

confinement in state prison for a term of life without the 

possibility of parole.”  (§ 190.3, added by initiative, Gen. Elec. 

(Nov. 7, 1978); Prop. 7 pamphlet, § 8, pp. 43-44.) 

The voters’ intent in passing the Briggs Initiative was to 

expand and strengthen the death penalty in California.  (Prop. 7 

pamphlet, supra, p. 34; People v. Cooper (2002) 27 Cal.4th 38, 42 

[“The purpose of the Briggs Initiative was to substantially 

increase the punishment for persons convicted of first and second 

degree murder”].)  It enacted provisions making defendants who 

were convicted of first degree murder, along with a true finding 

on at least one special circumstance allegation, eligible for the 

death penalty.  (§ 190.3; Prop. 7 pamphlet, § 8, pp. 43-44.)  The 
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provisions govern capital punishment in California.  (See People 

v. Lombardo (2020) 54 Cal.App.5th 553, 560-561; People v. Nash 

(2020) 52 Cal.App.5th 1041, 1058; People v. Superior Court 

(Gooden) (2019) 42 Cal.App.5th 270, 286.)  

2. The Legislature may not amend the Briggs 
Initiative without voter approval  

The Legislature is not permitted to amend or repeal the 

Briggs Initiative without voter approval.  (Cooper, supra, 27 

Cal.4th at p. 44.)  Because “all power of government ultimately 

resides in the people, . . . the power of initiative and referendum 

[are] reserved by them.”  (Legislature v. Deukmejian (1983) 34 

Cal.3d 658, 683; see Pico Neighborhood Assn. v. City of Santa 

Monica (2023) 15 Cal.5th 292, 305 [“The genius of representative 

government, in all its guises, is that it is responsive to the people 

it serves.”].)  “[T]he power of the people through the statutory 

initiative is coextensive with the power of the Legislature.”  

(Deukmejian, at p. 675.)  As a result, courts “are required to 

resolve any reasonable doubts in favor of the exercise of this 

precious right.”  (Brosnahan v. Brown (1982) 32 Cal.3d 236, 241.)      

“The Legislature may amend or repeal an initiative statute 

by another statute that becomes effective only when approved by 

the electors unless the initiative statute permits amendment or 

repeal without the electors’ approval.”  (Cal. Const., art. II, § 10, 

subd. (c); accord, People v. Superior Court (Pearson) (2010) 48 

Cal.4th 564, 568.)  The purpose of this limitation is to “protect the 

people’s initiative powers by precluding the Legislature from 

undoing what the people have done, without the electorate’s 
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consent.”  (People v. Kelly (2010) 47 Cal.4th 1008, 1025, internal 

quotation marks omitted.) 

Legislation unconstitutionally amends an initiative statute 

if it changes that statute “by adding or taking from it some 

particular provision.”  (People v. Cooper, supra, 27 Cal.4th at p. 

44; accord, People v. Pearson, supra, 48 Cal.4th at pp. 570-571.)  

The key inquiry is determining “whether [the legislation] 

prohibits what the initiative authorizes, or authorizes what the 

initiative prohibits.”  (Pearson, at p. 571; see People v. Kelly, 

supra, 47 Cal.4th at pp. 1026-1027; Cooper, at p. 47.)  However, 

“[t]he Legislature remains free to address a related but distinct 

area . . . or a matter that an initiative measure does not 

specifically authorize or prohibit.”  (Kelly, at pp. 1025-1026, 

internal quotation marks omitted; accord, Cooper, at p. 47.) 

3. Some RJA violations may result in death 
penalty ineligibility without 
unconstitutionally amending the Briggs 
Initiative 

There are circumstances where application of the categorical 

prohibition on death penalty ineligibility might not 

unconstitutionally amend the Briggs Initiative.  For example, if 

the remedy is applied to cases of flagrant violations by the 

prosecution, the remedy would not undermine the Briggs 

Initiative’s purpose.  Application of subdivision (l) in that 

circumstance would resemble the other circumstances where trial 

courts have sanctioned the prosecution for willful misconduct.  

(Cf. Oregon v. Kennedy (1982) 456 U.S. 667, 679 (1982) 

[prohibiting retrial where the prosecution invites a mistrial to 

avoid acquittal]; Barber v. Mun. Ct. (1979) 24 Cal.3d 742, 759 
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[permitting dismissal for prosecutorial interference with 

attorney-client relationship where lesser remedies would not 

suffice]; People v. Uribe (2011) 199 Cal.App.4th 836, 880 

[permitting dismissal where the prosecution commits a flagrant 

Brady violation].) 

These circumstances would not be “adding or taking” from a 

particular provision from the Briggs Initiative.  The prosecution 

would have had an opportunity to charge a capital offense and 

lost the opportunity to pursue that penalty due only to the 

prosecution’s own misconduct.  And nothing in the Briggs 

Initiative reflects an intent by voters to override remedies for 

prosecutorial misconduct.   

4. Other applications of subdivision (l) might 
violate the Briggs Initiative  

There are other applications, however, where the categorical 

bar on the death penalty in the RJA might unconstitutionally 

amend the Briggs Initiative.  The voters’ intent in passing the 

Briggs Initiative was clear:  to expand death penalty eligibility.  

(Prop. 7 pamphlet, supra, p. 34.)  That goal was accomplished by 

both expanding the circumstances that made a defendant death 

eligible and limiting a court’s ability to strike special 

circumstance findings.  (Prop. 7 pamphlet, supra, pp. 32, 42-43.) 

A categorical bar of the death penalty for all violations of the 

RJA would violate the Briggs Initiative by preventing the 

prosecution from pursuing the death penalty in circumstances 

where the voters determined that the defendant should be 

eligible.  The RJA is a broadly written statute, and the bounds of 

what constitutes a violation of its provisions have not fully been 
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decided.  Depending on future interpretations, it is possible to 

foresee cases where defense counsel’s behavior results in an RJA 

violation and the death penalty bar—indeed, a truly categorical 

bar—would apply even if defense counsel willfully or strategically 

injected a violation into the trial in order to remove death penalty 

as an option.  A defendant would be rendered death penalty 

ineligible if just one law enforcement officer who never testified 

and was only tangentially “involve[d] in the case” exhibited racial 

animus toward them.  (§ 745, subd. (a)(2)).  It could also apply in 

circumstances where an expert witness—even an expert retained 

and presented by the defense—made accidental or unintentional 

statements that do not reflect an obvious racial animus toward a 

defendant.  (See § 745, subd. (a)(2) [violation if “an attorney” or 

“an expert witness” “used racially discriminatory language about 

the defendant’s race”].)  In those circumstances, subdivision (l) 

could be in direct conflict with the Briggs Initiative because it 

could be used to remove death penalty ineligibility from a whole 

group of offenders who voters intended it to reach. 

That the death penalty is never a mandatory penalty does 

not change the potential tension with the Briggs Initiative.  In 

enacting the Briggs Initiative, voters explicitly intended that 

prosecutors have discretion to charge and seek the death penalty 

for certain classes of offenders.  Applying subdivision (l) to 

remove that discretion for any and all violations of the RJA—  

regardless of the source, and regardless of whether it was 

prejudicial—would be an unconstitutional amendment of the 

Briggs Initiative. 
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This Court’s decision in People v. Kelly, supra, 47 Cal.4th 

1008 is instructive.  (See 4th Supp. AOB 54-56.)  In Kelly, this 

Court addressed the question of whether an aspect of the 

legislatively-enacted Medical Marijuana Program (MMP) 

impermissibly amended the Compassionate Use Act (CUA) 

passed in voter-initiative Proposition 215.  The CUA allowed 

individuals to possess and cultivate a quantity of marijuana 

reasonably related to the patient’s current medical needs without 

fear of prosecution.  (Id. at pp. 1012-1013.)  The MMP, enacted 

without voter approval, imposed specific quantity limitations on 

the CUA’s personal possession and cultivation provision.  (Id. at 

pp. 1012-1014.)  This Court concluded that the MMP’s quantity 

limitations were an improper amendment of the CUA, reasoning 

that “by imposing quantity limitations upon ‘qualified patients’ 

and ‘primary caregivers,’”—individuals not subject to limitation 

under the CUA—the MMP effectuated a change “that takes away 

from rights granted by the initiative statute [CUA].”  (Id. at p. 

1043.)  Likewise here, subdivision (l)—if the RJA is read 

broadly—could be viewed as taking away a potential punishment 

for certain offenders guaranteed by voters in the Briggs 

Initiative. 

People v. Rojas (2023) 15 Cal.5th 561 does not affect this 

analysis.  There, this Court concluded that applying Assembly 

Bill No. 333’s (AB 333) definition of “criminal street gang” to the 

gang-murder special circumstance in section 190.2, subdivision 

(a)(22), was not an unconstitutional amendment of Proposition 

21.  (Id. at p. 580.)  First, the Court reasoned that the definition 
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of “criminal street gang” used in Proposition 21 adopted and 

incorporated by reference the “generally applicable definition of 

‘criminal street gang’ in effect at the time,” which itself had been 

amended by various legislation prior to Proposition 21.  (Id. at pp. 

574-575.)  Voters were presumed to be aware “of the generally 

applicable nature of section 186.22(f)’s definition of ‘criminal 

street gang’ when they enacted Proposition 21.”  (Id. at p. 572.) 

Moreover, the voter intent and purpose in passing 

Proposition 21 was to increase punishment for gang-related 

crimes.  (Rojas, supra, 15 Cal.5th at p. 575.)  There was no 

demonstrated intent to redefine or “lock in” the then-existing 

meaning of “criminal street gang” “rather than incorporate a 

definition that had been and continued to be subject to change.”  

(Id. at p. 576.)  In short, AB 333’s definition of “criminal street 

gang” did “not intrude upon the purpose of Proposition 21”; it did 

“not change the punishment for those convicted of the gang-  

murder special circumstance.”  (Id. at p. 577.)  Rather, it 

“addresse[d] a subject related to, but distinct from, an area 

addressed by an initiative.”  (Ibid.)  The Court discussed Gooden, 

supra, 42 Cal.App.5th 270, where the Court of Appeal had 

concluded that Senate Bill No. 1437, which amended the mens 

rea for murder, was not an impermissible amendment of 

Proposition 7 or Proposition 115 because it effected change to an 

element of murder, not the punishment for murder.  Thus, SB 

1437 “did not address the same subject matter” as Proposition 7.  

(Rojas, at p. 577.) 
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AB 1071 did not redefine or narrow the class of individuals 

eligible for punishment for certain offenses, like first degree 

murder.  Instead, it explicitly removes death-penalty eligibility 

for a class of individuals charged with the offenses listed in the 

Briggs Initiative, for which the voters determined that the 

defendant should be eligible.  This is much closer to the 

Legislature directly “address[ing] the same subject matter”—in 

this case, death penalty eligibility—as a prior voter initiative 

than the initiatives in Rojas or Gooden.  Thus, there may be 

applications of subdivision (l) that would unconstitutionally 

override the Briggs Initiative.  4 

Whether the application of section 745, subdivision (l) would 

constitutionally bar the prosecution from seeking the death 

penalty on retrial of the penalty phase in this case is not ripe for 

review.  If this Court were to find that a violation of the RJA 

occurred in the prosecution’s penalty phase argument to the jury, 

the case should be remanded to the trial court to determine an 

appropriate remedy.  If, on remand, the trial court were to 

determine that the death judgment should be vacated, and the 

People were to seek to retry Demolle’s penalty phase and again 

 
4   Section 745, subdivision (l), is grammatically and 

functionally separable from the remainder of section 745.  Should 
the Court determine that subdivision (l) is facially 
unconstitutional, subdivision (l) may be severed from the rest of 
the RJA.  (See People v. Barksdale (1972) 8 Cal.3d 320, 333 
[When a statute lacks a severability clause, like section 745, 
“‘[t]he test of severability is whether the invalid parts of the 
statute can be severed from the otherwise valid parts without 
destroying the statutory scheme, or the utility of the remaining 
provisions’”].   
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seek the death penalty, the issue of whether such retrial was 

barred by section 745, subdivision (l) would ripen.  At that point, 

it would become necessary to determine whether death penalty 

ineligibility would unconstitutionally amend the Briggs 

Initiative. 

III. AB 1071’S AMENDMENTS DO NOT OTHERWISE AFFECT THE 
ISSUES IN THIS CASE 
Aside from moving the death ineligibility provision from 

subdivision (e) to new subdivision (l), AB 1071 does not otherwise 

affect the issues in this case.  Demolle may point to new 

legislative findings made in AB 1071 as demonstrating the merit 

of his RJA claims, but he would be mistaken.      

In the legislative findings of AB 1071, the Legislature stated 

that the courts “have failed to find a prima facie showing or a 

violation [of the RJA] in cases where,” among other 

circumstances, “individuals involved in the prosecution or 

investigation have:  invoked long-held biases about men of color 

preying on White women; used dehumanizing and othering 

language such as ‘predator,’ ‘monster,’ ‘sociopath,’ ‘terrorist,’ 

‘brute,’ ‘thug,’ ‘gangster,’ ‘uncivilized,’ ‘welfare queen,’ 

‘superpredator,’ or ‘superhuman’.”  (Stats. 2025, ch. 721, § 1, 

subd. (c).)  This uncodified portion of AB 1071, of course, is not 

binding as to this Court’s interpretation or application of the 

RJA.  Uncodified findings and statements of intent are relevant 

to the question of statutory interpretation only to the extent a 

statute is ambiguous; they “cannot trump plain statutory 

language.”  (People v. Vaca (2023) 89 Cal.App.5th 1113, 1119; 

accord, People v. Gentile (2020) 10 Cal.5th 830, 849 [“an 
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uncodified statement of purpose cannot substitute for operative 

statutory language”], superseded by statute on another ground as 

stated in People v. Wilson (2023) 14 Cal.5th 839, 869; People v. 

Superior Court (Farley) (2024) 100 Cal.App.5th 315, 331 

[uncodified findings are “‘not intended to be a substantive part of 

the code section or general law that the bill enacts’”].)  Here, no 

ambiguity exists in section 745, subdivision (a) as to what 

constitutes a violation of the statute. 

Significantly, AB 1071 left unchanged the language of 

section 745, subdivision (a) which, as relevant here, sets forth 

that a violation of the RJA is established “if the defendant proves, 

by a preponderance of the evidence” that an attorney in the case 

“used racially discriminatory language about the defendant’s 

race.”  (§ 745, subd. (a), (a)(2).)  AB 1071 also left unchanged 

section 745’s definition of “racially discriminatory language,” 

which is defined under section 745, subdivision (h)(4) to mean 

“language that, to an objective observer, explicitly or implicitly 

appeals to racial bias, including, but not limited to, racially 

charged or racially coded language, language that compares the 

defendant to an animal, or language that references the 

defendant’s physical appearance, culture, ethnicity, or national 

origin.” 

In enacting AB 1071, the Legislature could have changed the 

definition of “racially discriminatory language” to make the use of 

a term such as “predator” or the comparison of a defendant to an 

animal a “per se” violation of the RJA, but it chose not to.  That 

the Legislature chose not to do so reflects an intent that to 
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establish a violation of the RJA, a defendant must continue to 

prove “by a preponderance of the evidence” not only that the 

prosecutor used a term such as “predator” or made an animal 

comparison, but also that the use of such language was racially 

discriminatory because “to an objective observer” it would 

“explicitly or implicitly appeal to racial bias.”  (§ 745, subds. (a) & 

(h)(4).) 

For these reasons, AB 1071’s amendments to section 745 had 

no effect on the issue of whether Demolle has proven, by a 

preponderance of the evidence, that the prosecutor’s closing 

argument during the penalty phase trial, to an objective observer, 

would have been understood to explicitly or implicitly appeal to 

racial bias.  As discussed in respondent’s supplemental 

answering brief filed on May 1, 2025, Demolle has not proven a 

violation of the RJA because the prosecutor’s closing penalty 

phase argument, made after appellant had already been 

convicted of the rape and murder of Jaquita Mack, would not 

have been understood as explicitly or implicitly appealing to 

racial bias. 
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CONCLUSION 
If this Court determines that an RJA violation occurred and 

that it contributed to the death judgment under subdivision (k), it 

should remand for the trial court to determine an appropriate 

remedy in the first instance. 
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