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TO THE HONORABLE TANI G. CANTIL-SAKAUYE, CHIEF JUSTICE
OF THE SUPREME COURT OF CALIFORNIA:

Pursuant to California Rule of Court 8.520 (f), Baker, Burton &
Lundy, P.C., Zakari Law, & Dale E. Washington Esq. (collectively,
“Amici”) respectfully request leave to file the attached amicus brief in
support of Plaintiff and Appellant Samuel Heckart. This brief is timely, as it
is filed within 30 days after the last reply brief was filed.

If it would please the Court, permission is requested to have 11

pages of Exhibits instead of 10.
STATEMENT OF INTEREST

The proposed amicus curiae brief discusses the growing movement
in the self-storage industry to substantially increase profits and facility
value through the sale of insurance under the guise of "Contents
Protection". This brief addresses the practices utilized by self-storage
operators to side-step the consumer safeguards enacted by the Legislature
addressing insurance abuses in the self-storage industry.

Amici currently have two scparate consumer class actions pending in
Los Angeles Superior Court against two self-storage companies, Public
Storage and PODS. The PODS class action has an identical “Contents
Protection is not insurance” issue. (Headley, et. al. v. PODS of Los
Angeles LLC, et. al. LASC Case No. BC509418 & Downey, et al. v. Public
Storage LASC Case No: BC575661)

Baker, Burton & Lundy, P.C. has a history of representing
consumers during its 40 year legal career including representing over 20
million California consumers in a coordinated energy class action case
involving the encrgy crisis of 2000-2001. (Continental Forge v El Paso
Natural Gas Pipeline Company, Sempra et. al. J.C.C.P. 4221, 4224, 4226



& 4228.) Brad N. Baker donated six months of his legal career as a
volunteer at the Los Angeles Legal Aid Society in Venice, and Albro L.
Lundy III was named trial lawyer of the year for California in 2009 in a
case that triggered Cal Trans review of all rural intersections in California
to upgrade them to proper safety standards. (Schmidt vs. State of California
RIC 465626, 28 Trials Digest 13th 25, 2008 WL 7950711 (Cal.Super.))
Brad N. Baker attended the Heckart v. A-1 Self-Storage, Inc., et al appellate
hearing in San Diego, and was dismayed at the result handed down by the
justices, and felt the need to speak up on this issue, if permitted.

Dale E. Washington has devoted his practice to insurance bad faith
and self storage tenancy. He devotes 25% of his time to pro bono advice
and has two insurance opinions: 20th Century v. Superior Court (Ahles)
(2001) 90 Cal.App.4th 1247 and Ong v. Fire Ins. Exchange (2015) 235
Cal.App.4th 901.

Raymond Zakari of Zakari Law has represented tenants in landlord-
tenant disputes for over 13 years. Earlier in his career he worked at Legal
Aid in Long Beach representing the indigent and still performs pro bono
work for the indigent.

Amici believe that this proposed amicus curiae brief can provide the
Court with the helpful analysis on the issues presented, and believe there is
a need for additional argument on the issues presented within this brief.

For these reasons, Amici respectfully request permission to file the attached

amicus curiae brief.



No current party in this case, or counsel for any current party in this
case, authored the proposed amicus curiae brief or any part of the brief. No
person or entity other than Amici paid any money to fund the preparation or
submission of this brief.

Dated: September 9, 2016 Respectfully submitted

. Byl B

Brad N Baker, Esq.
Co-Counsel for Amici Curiae
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L INTRODUCTION

There is a growing movement in the self-storage industry to
substantially increase profits and facility value through the sale of
“Contents Protection”. Attached hereto as “Exhibit A” is a typical website
advertisement reaching out to self-storage operators throughout California.
The advertisement coaches self-storage operators to end run consumer
safeguards enacted by the Legislature to address insurance abuses in the
self-storage industry. (California Insurance Code §§1758 et seq.)

The self-storage industry markets to the “3 Ds™ . . . Divorce, Debt
Problems, and Death'. The people who most often turn to the self-storage
industry are consumers who are facing one of these “Ds”. People storing
personal possessions and used household goods impacts a class of property
infused with a “public interest” for moving and storage purposes.
(California Public Utilities Code §5102(a))

Insurance is also within the “public interest” as articulated by the
California Supreme Court in the 1979 Egan case (Egan v. Mutual of
Omaha Insurance Company (1979) 24 Cal.3d, 815, 820).

The circumvention of this “public interest” in insurance as well as
“public interest” in personal effects and used household goods is the subject

of this appeal.
II.  Pending Class PODS Case To Halt “It’s Not Insurance” Abuse

There is currently a class action pending in Los Angeles Superior

Court (Headley, et. al. v. PODS of Los Angeles LLC, et. al. LASC Case

' Aug 21, 2013 Orange County Register “Self-storage: the industry that
keeps on keeping” http://www.ocregister.com/articles/industry-495121 -
storage-self.html (speakers also add a 4™ D, “disease” to this unfortunate
marketing reality).




No. BC509418) to attempt to stop the abuses perpetrated upon consumers
by the leading mobile storage company known as PODS.

PODS delivers storage containers to your doorstop which are self-
loaded before being shipped to a new destination for offloading, or shipped
to a warehouse for storage.

PODS is mandated by statute to carry Twenty Thousand Dollars
($20,000) of insurance for each shipment so that they are not subject to the
same P.U.C. rules and regulations as Bekins and Atlas Moving companies.
(California Business and Professions Code §21701.1(a)(4).) The failure of
PODS to so inform its customers of the $20,000 insurance coverage is a
direct affront to the duty to alert consumers to potential duplication of
coverage. (California Insurance Code §1758.76.)

How can PODS justify this lack of disclosure? Contents Protection
is not insurance, thus PODS feels it is not bound by any insurance statutes
requiring disclosure.

In order to use one of PODS storage units, the consumer is
contractually obligated to insure his or her valuables. Attached hereto as
“Exhibit B” is a list of monthly “Contents Protection” quotes for different
levels of coverage which will satisfy the contractual obligation to have
consumers’ valuables insured.

As can be seen, the lowest monthly rate is $38.00 per month for
$5,000 of coverage (which currently on-line is $34.95 for $5,000 in
coverage). This approximates a homeowners insurance premium for a
$500,000 home, an obscene premium which would never be approved as a
rate by the California Department of Insurance. Did we mention that at no
point in the sign-up process is the consumer told that he or she already has
$20,000 in shipment coverage mandated by statute?!

PODS takes the position that they do not have to abide by insurance

rules (i.e. disclosures, reserves to cover any losses, get their rates approved,

2



review of claims procedures, etc.) because “Contents Protection” is not
insurance. Pretty simple in PODS’ view.
Until Self-Storage companies are held accountable for this absurd

behavior, a vulnerable class of California Consumers will be abused.

1II. Personal Effects and Household Goods Are Within the Public

Interest According To The Public Utilities Commission

In 1997 the Public Utilities Commission issued an Order Instituting
Rulemaking for the regulation of containerized shipments of used
household goods and personal effects transported to and from self-storage
facilities. (R. 97-10-050 Order filed October 22, 1997)

In the Opinion at page 6 the Commission noted that the regulation of
the movement of household goods has been singled out for protection
because the goods are of a “highly personal nature”. At page 7 the
Commission further states that “Finally, it is well to remember that used
household goods in a public storage facility are not warehoused
merchandise, but personal possessions whose value is likely to be
sentimental as well as monetary. Loss of damage to these items in transit
may be disruptive to the customer’s life, and perhaps emotionally
devastating.”

Of particular interest was the manner in which the Commission dealt
with Public Storage’s argument on page 14 that Public Storage did not have
to comply with PUC regulations when transporting household goods
because the transportation activity is “incidental to the storage business”.
The Commission stated, “We believe the argument is disingenuous.”

There is a “public interest” in the protection of personal belongings
and used household goods that is intersecting with the “public interest”

inherent in insurance.



A-1 Storage is asking you to turn a blind eye to these public interests
by arguing that the sale of “Contents Protection” is just incidental to the

storage business.
IV. National Magazine Touts Mandatory Insurance

The nationally distributed self-storage magazine, Inside Self Storage
(ISS) — The Premier Magazine of Self-Storage Professionals, ran an article
in 2012 sctting forth with particularity just how profitable it can be to force
consumers to insure their valuables, and then offer insurance so that profits
can be substantially increased, and facility vafue can be enhanced.
Attached hereto as “Exhibit C” is a copy of this article, entitled
“Implementing a Tenant-Insurance Program”.

This article also talks about Property-Protection Plans that skirt the
licensing requirements, and can be even more lucrative.

Virtually all Self Storage contracts now make it mandatory to have
insurance although it is abundantly clear that the tenant is responsible for
any losses sustained by him or her. The self-storage industry works very
hard to distance themselves from the position of “bailee of goods” which
would attach liability to the self-storage operators.

Thus, when mandatory insurance is required, it is not shifting any
risk away from the self storage operators as one would norfnally suspect.
In fact, just the opposite occurs when Contents Protection is sold to a
tenant. Risk is shifted onto the operators. Risk that is not currently
regulated or monitored by the California Department of Insurance if the not

insurance game is allowed to continue.
V. ItlIs Not A Level Playing Field

California is the national leader on insurance jurisprudence, and

knows well the difference between the duty of good faith and fair dealing in
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an insurance contract, and the “so sue me” adverse legal relationship of a
mere contract.

The substantial (if not obscene) profits generated in the Contents
Protection organizations like PODS create a war chest to battle the small
money claims suffered by consumers who perpetually cannot find legal
representation if a claims dispute arises. The under representation of self-
storage tenants who often do not have the resources to protect themselves
legally, cannot be over emphasized. (It is David versus Goliath, but David
is not given any sling.)

The California I egislature recognized the evils of allowing self-
storage operators to sell actual regulated insurance to their tenants and
passed California Insurance Code §§1758.7 et.seq. It would be ironic if all
a self storage organization had to say is that “I am not selling surance, I

am selling Contents Protection”, and avoid the intent of our lawmakers.

V1. CONCLUSION

California is the world’s largest self-storage market, and the Self-
Storage Industry is looking with great interest at this Court’s decision. The
two largest California self-storage companies, Public Storage and Extra
Space, currently comply on its face with the statutory requirements of
California Insurance Code §§1758.7 et. seq., élfhough Public Storége
evidently receives approximately 75% of each premium payment through
means not disclosed to the public.

There are two class actions pending in Los Angeles Superior Court
to halt these non-disclosed profits. (Downey, et al. v. Public Storage
LASC Case No: BC575661 & Perez v. Public Storage LASC Case No:
BC611584)

Has a loophole been found by the Industry? We sincerely hope not.

A clear message from this Court to stop organizations like PODS from

5



taking advantage of consumers facing one of the traumatic Ds would be

very helpful.
We thank you for your consideration.
Dated: September 9 , 2016 Respectfully submitted
N
4 4
Brad N Baker, Esq.

Co-Counsel for Amici Curiae
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PROOF OF SERVICE
(Non-attorney -- State and Federal)

I am over age 18 and not a party to this cause. I am employed at, and
my business address is, 515 Pier Avenue, Hermosa Beach, Los Angeles
County, California 90254, in the office of a member of the bar of this court
at whose direction service was made.

On September 19, 2016 I served the foregoing document:
APPLICATION FOR LEAVE TO FILE AMICI CURIAE BRIEF AND
AMICI CURIAE BRIEF OF BAKER BURTON & LUNDY, PC, ZAKARI
LAW & DALE E. WASHINGTON, ESQ. IN SUPPORT OF PLAINTIFF
AND APPELLANT SAMUEL HECKART on the interested parties listed
below:

X By placing a true copy thereof enclosed in a sealed envelope
addressed as follows:

Office of the District Attorney John T. Brooks, Esq.
Appellate Division Sheppard Mullin Richter &
P.O. Box X-1011 Hampton LLP

San Diego, CA 92112 501 West Broadway, 19" Floor

Attorneys for The People of the State | San Diego, CA 92101-3598

of California — Notification as per | Attorneys for A-1 Self-Storage Inc.,
Bus. & Prof Code Sec 17209 Caster Group LP, Caster Properties,
Inc., Caster Family Enterprises, Inc.

Office of the Attorney General John. R. Clifford, Esq.
PO Box 85266 David J. Aveni, Esq.
San Diego, CA 92186-5266 Wilson, Elser, Moskowitz, Edelman

Attorneys for The People of the State | & Dicker LLP
of California — Notification as per 655 West Broadway, Suite 900

Bus. & Prof Code Sec 17209 San Diego, CA 92101-8484
Attorneys for Deans & Homer

Finkelstein & Krinsk Court of Appeals

Jeffrey R. Krinsk Fourth District, Division One

William R. Restis 750 B. Street, Suite 300

David J. Harris San Diego, CA 92101

Trenton R. Kashima

550 W. C Street, Suite 1760

San Diego, CA 92101

Attorneys for Plaintiff & Appellant
Samuel Heckart




San Diego Superior Court San Diego Superior Court

Appeal Court Division Attn: Hon. John S. Meyer

3d Floor, Room 3005 330 West Broadway, Dept 61
220 West Broadway San Diego, CA 92101

San Diego, CA 92101

ZAKARILAW Dale E. Washington, Esq.
Raymond Zakari, Esq. 5942 Edinger Avenue 113/1325
301 E. Colorado Blvd, Suite 407 Huntington Beach, CA 92649
Pasadena, CA 91101 Counsel for Amici Curiae

Counsel for Amici Curiae

X

!N

(BY MAIL) As follows: 1 am "readily familiar" with the
firm's practice of collection and processing correspondence
for mailing. Under that practice it would be deposited with the
U.S. postal service on that same day with postage thereon
fully prepaid at Hermosa Beach, California in the ordinary
course of business. I am aware that on motion of the party
served, service is presumed invalid if postal cancellation date
or postage meter date is more than one day after the date of
deposit for mailing in affidavit.

(STATE) I declare under penalty of perjury under the laws of
the State of California that the above is true and correct.

Executed on September 19, 2016 at Hermosa Beach, California.




