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MOTION REQUESTING JUDICIAL NOTICE

TO THE HONORABLE CHIEF JUSTICE AND ASSOCIATE
JUSTICES OF THE CALIFORNIA SUPREME COURT, AND TO ALL
PARTIES AND THEIR COUNSEL OF RECORD:

Pursuant to California Rules of Court (“CRC”), Rules 8.252(a) and
8.520(g), as well as Evidence Code sections 459 and 452, Real Party in
Interest James Grinnell (“Grinnell”) respectfully requests the Court take
judicial notice of the documents described below, which consist primarily
of legislative history materials related to the California Legislature’s
consideration of various proposed bills to amend the Elections Code
provisions related to voter-sponsored initiatives. Significantly, the
legislative history materials attached to this motion were previously
discussed and analyzed by this Court in connection with its decision in
DeVita v. County of Napa (1995) 9 Cal.4th 763. True and correct copies
of such documents are attached hereto, as follows:

A. Assembly Bill No. 2202 (1987-1988 Regular Session), as

introduced on March 6, 1987, and as Chaptered, Stats. 1987,
Ch. 767. (Exhibit “A”.)

B. Assembly Bill No. 4678 (1987-1988 Regular Session), as

introduced on March 1, 1988. (Exhibit “B™.)

C. Assembly Bill No. 628 (1989-1990 Regular Session) , as

introduced Feb. 14, 1989. (Exhibit “C”))
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D. An official publication of the Governor’s Office of Planning
and Research, entitled “Circulation and Notice Under the
California Environmental Quality Act,” 2001. (Exhibit

“D?’.)

1. Why the Matter to be Noticed is Relevant to the Appeal
and Why the Matter is Subject to Judicial Notice

Pursuant to Evidence Code section 459, a “reviewing court may
take judicial notice of any matter specified in Section 452.” Evidence
Code section 452, in turn, provides that judicial notice may be taken of
“[o]fficial acts of the legislative” department “of any state of the United
States.” (Evid. Code § 452(¢).) Moreover, this Court has regularly taken
judicial notice of legislative history materials, where such materials are
relevant to a material issue in a case. (See, e.g., Intel Corp. v. Hamidi
(2003) 30 Cal. 4th 1342, 1350, n.3 [*“We grant both parties’ requests for
notice of legislative history materials relating to California laws . . .”];
Doe v. City of Los Angeles (2007) 42 Cal. 4th 531, 544, n.4 [granting
judicial notice of the legislative history of a senate bill]; Elsner v. Uveges
(2004) 34 Cal. 4th 915, 934, n.19 [*“we have routinely found enrolled bill
reports, prepared by a responsible agency contemporaneous with passage
and before signing, instructive on matters of legislative intent”].)

The legal issue before the Court in this case is whether a city

council’s adoption of a voter-sponsored initiative pursuant to Elections
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Code section 9214 is subject to the California Environmental Quality Act
(“CEQA”) (Public Resources Code §§ 21000 et. seq.). Accordingly, this
case turns on the interpretation and application of Elections Code section
9214, and legislative materials evidencing the intent of the Legislature in
adopting and amending the statutory scheme in which section 9214 (and
its predecessor) is found are relevant to the issues before the Court.
(People v. Goodloe (1995) 37 Cal.App.4th 485, 491.) In fact, this Court
previously discussed each of the attached legislative documents the last
time it addressed the issue of whether CEQA applies to a voter-sponsored
initiative, in DeVita v. County of Napa (1995) 9 Cal.4th 763.

In DeVita, this Court held that CEQA did not apply to a voter-
sponsored county initiative that was placed on the ballot and adopted by
the voters, in part based upon the Court’s analysis of legislative intent
demonstrated by the legislative history of Assembly Bills 2202, 4678,
628. (Id. at 793-795.) The DeVita Court’s discussion of that legislative
history is equally applicable to the question before the Court in the present
case (whether CEQA applies where a city council adopts a voter-
sponsored initiative instead of placing it on the ballot), and thus, these
same legislative history materials are again relevant and should be
judicially noticed by the Court.

In addition, the official publication of the Governor’s Office of

Planning and Research, entitled “Circulation and Notice Under the
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California Environmental Quality Act” (“*OPR Memorandum”) is an
official publication of the executive branch of the State of California. As
such, this official report is subject to judicial notice pursuant to Evidence
Code section 452(c). (Western Oil & Gas Ass 'n v. Monterey Bay Unified
Air Pollution Control Dist. (1989) 49 Cal.3d 408, 414 n. 8 [granting
request for judicial notice of state Air Resources Board report]; Harris v.
Alcoholic Beverage Control Appeals Board (1965) 62 Cal.2d 589, 595
[bulletin from state agency was subject to judicial notice as an official
act]; Truta v. Avis Rent a Car System, Inc. (1987) 193 Cal.App.3d 802,
810 n. 6 [governmental agency memoranda subject to judicial notice];
People v. French (1978) 77 Cal.App.3d 511, 521 [memorandum prepared
by agency legal counsel subject to judicial notice].)

2. Whether the Matter Was Presented to the Trial Court

and Whether the Matter Relates to Proceedings

QOccurring After the Order or Judgment That is the
Subject of the Appeal

The attached legislative materials and the OPR Memorandum were
not presented to the trial court for judicial notice, and do not relate to
proceedings occurring after the judgment that is the subject of Grinnell’s
Petition for Review. (See CRC Rule 8.252(a)(2) [motion for judicial
notice must state whether the matter to be noticed was presented to the
trial court and whether the matter relates to proceedings occurring after

the judgment].) Nonetheless, as noted above, they are proper subjects for
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judicial review pursuant to Evidence Code section 452(c) as official acts
of the legislative department, and indeed, consist of legislative history
materials and an agency memorandum, categories of documents that are
regularly judicially noticed by this Court and the Courts of Appeal. (See,
e.g., Intel Corp. v. Hamidi, 30 Cal. 4th at 1350, n.3 [*We grant both
parties’ requests for notice of legislative history materials relating to
California laws . . .”}; Canister v. Emergency Ambulance Service, Inc.
(2008) 160 Cal.App.4th 388, 401 n.6 [taking judicial notice of “legislative
history materials” related to a statute]; Belio v. Panorama Optics (1995)
33 Cal.App.4th 1096, 1104 [same].) Accordingly, Grinnell respectfully
requests that this Court take judicial notice of each of the above-

referenced documents.

Dated: March 11,2013 RUTAN & TUCKER, LLP
JOHN A. RAMIREZ
ROBERT S. BOWER
PETER J. HOWELL

By:ﬂ //L—\

TJohpMRamirez N

Attor for Real Party In
Intergst/ JAMES GRINNELL
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[PROPOSED] ORDER

Good cause appearing therefor, Real Party in Interest James

Grinnell’s motion for judicial notice is hereby GRANTED.

Dated:

Justice of the California
Supreme Court
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CALIFORNIA LEGISLATURE--1987-88 REGULAR SESSION

@ ASSEMBLY BILL No. 4678

Introduced by Assembly Member Chacon

March 1, 1988

. An act to amend Sections 3716, 4013, and 5159 of the
Elections Code, relating to initiatives.

LEGISLATIVE COUNSEL’S DIGEST

AB 4678, as introduced, Chacon. Initiatives.

Existing law provides a procedure for the enactment of
initiatives at the county, municipal, and district level.
Generally, an initiative ordinance is considered as adopted
upon the date a majority vote by the voters on the proposed
ordinance is declared by the governing board, and goes into
effect 10 days after that date.

This bill would provide that if the subject of an ordinance’

is a “project” for purposes of the California Environmental
Quality Act, the effective date of the initiative shall be the day
following ' the filing of a notice required by specified
provisions of that act.

Vote: majority. Appropriation: no. Fiscal committee: no.
State-mandated local program: no.

The people of the State of California do enact as follows:

"SECTION 1. Section 3716 of the Elections Code is
amended to read:
3716. If a majority of the voters voting on a proposed
ordinance vote in its favor, the ordinance shall become a
valid and binding ordinance of the county. The ordinance

00 ~1 > Ut i GO PO ==

effect 10 days after that date.

LIS- 1a

shall be considered as adopted upon the date the vote is =
declared by the board of supervisors, and shall go mto.. ;

(800) 666-1917

," LEGISLATIVE INTENT SERVICE

@ _¢
n'ﬂ-"/
[z ¢
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AB 4678 —2—

Ifthe subject of an ordinance is a “project” for purposes
of Section 21065 of the Public Resources Code, the
effective date of the initiative shall be the day following
the filing of the notice required by subdivision (a) of
Section 21152 of the Public Resources Code.

SEC. 2. Section 4013 of the Elections Code is
amended to read:

4013. If a majority of the voters voting on a proposed e
ordinance vote in its favor, the ordinance shall become a
valid and binding ordinance of the city. The ordinance
shall be considered as adopted upon the date that the
vote is declared by the legislative body, and shall go intp
effect 10 days after that date. No ordinance proposed by
initiative petition and adopted by the vote of the
legislative body of the city without submission to the
voters, or adopted by the voters, shall be repealed or
amended except by a vote of the people, unless provision
is otherwise made in the original ordinance.

- If the subject of an ordinance is a “project” for purposes
of Section 21065 of the Public Resources Code, the
‘effective date of the initiative shall be the day following e
the filing of the notice required by subdivision (a) of .
Section 21152 of the Public Resources Code. _

SEC. 3. Section 5159 of the Elections Code is
amended to read:

5159. If a majority of the voters voting on a proposed 0
ordinance vote in its favor, the ordinance shall become a
valid and binding ordinance of the district.. The
ordinance shall be considered as adopted upon the date
the voteis declared by the district board, and shall go into

(800) 666-1917

LEGISLATIVE INTENT SERVICE

GOML\DN)L\DL\') DO DD DD = b = b= e e b e
O@OO\IO)UI?OJL\DHOQOOO-\IOEUIA@NHOEOOOQO)UIAOJN'—‘

/

31 effect 10 days after that date. R
32  Ifthesubject of an ordinance is a “project” for purposes A
33 of Section 21065 of the Public Resources Code, the ’

effective date of the initiative shall be the day following 0
the filing of the notice required by subdivision (a ) of '
Section 21152 of the Public Resources Code.
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The CEQA Technical Advice Series is intended to offer CEQA practitioners, particularly at the local
government level, concise information about some aspect of the California Environmental Quality Act. This
series of occasional papers is part of OPR's public education and training program for planners, developers,
and others. This advice is intended to supplement, but not to amend or revise the California Environmental
Quality Act Guidelines.

Acknowledgement: The 2001 edition of Circulation and Notice Under the California Environmental Quality
Actis based on the 1998 publication by Antero Rivasplata and Gregg McKenzie.

2 + CEQA Technical Advice Serles

Exhibit D, Page 25



Circulation and Notice Under the California Environmental Quality Act

INTRODUCTION

i The California Environmental Quality
Act (CEQA) 1s, in many ways, a proce-
dural statute. One of the challenges fac-
ing the CEQA practitioner 13 to keep track of all
the required and suggested notice, consultation,
and review periods promulgated by CEQA and
the CEQA Guidelines. In addition, revisions are
made to the statute and the Guidelines through
legislation and changes promulgated by the Sec-
retary of the Resources Agency. The purpose of
this brief paper is to provide an overview of'thosc
requirements.

The reader is assumed to have a working knowl-
edge of CEQA. This advisory focuses on noticc,

consultation, and review without delving into the
other substantive requircments of the Act. For a
more complete discussion of this complex law,
please refer to the books listed n the bibliogra-
phy.

The terms “must,” “requires,” and “may’ arc
used carefully in the following advisory, “Must,”
or “requires” denotes a mandatory action required
by CEQA or the CEQA Guidelines. “May” de-
notes a suggested, but not mandatory action.

In the event there are inconsistencies hetween
the CEQA statute and the CEQA Guidelines, it is
important to remember that the Act prevails over
the Guidelines where clear conflict exists.

CEQA Tschnical Advice Series « 3
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CIRCULATION AND NOTICE UNDER CEQA

“Public participation is an essential part of the CEQA process.”
Guidelines Saction 15201

CEQA's Guiding Policy

Two of the basic purposes of CEQA are (o in-
form governmental decisionmakers and the pub-
lic about the potential significant effects, if any,
of proposed activities and to provide opportuni-
ties for other agencies and the public to review
and comment on draft environmental documents.
The latter is crucial to the effectiveness of the
former. Along these lines, CEQA and the CEQA
Guidelines establish a number of specific points
during the review and consideration of a project
when the lead agency must inform other agencies
and the public of the project and its potential en-
vironmental consequences.

Depending upon the characteristics of a project
and its potential for significant environmental ef-
fects, CEQA review may pursue one of three ba-
sic directions: (1) an exemption (Statutory or cat-
egorical); (2) a negative declaration (including a
mitigated negative declaration); or (3) an environ-
mental impact report (EIR). Requirements for re-
view, comment, and notice vary according to the
complexity of the environmental review. A project
that is exempt from CEQA has fewer requirements
than a project subject to an EIR. In the following
sections, we will examine in detail the relative
requirements for each level of environmental re-
view.

Exempt Projects

CEQA exempts a number of specific types of
projects from its provisions. For example, emer-
gency repairs to public service facilities and spe-
cific actions necessary to prevent or mitigate an
emergency are statutorily exempt from CEQA
pursuant to Public Resources Code (PRC) Sec-
tion 21080(b). In addition, the Secretary of the

4 « CEQA Technical Advice Series

Resources Agency has identified 32 classes of
project which are normally exempt from the Act.
Exemptions cannot be used for projects which
have cumulative impacts, when there is a reason-
able possibility that there may be a significant
impact due to unusual circumstances, or when
there would be an adverse impact on historical
resources, for example. Possible exemptions in-
clude, but are not limited te, the operation, repair,
or minor alteration of existing facilities, replace-
ment or reconstruction of existing structures, and
construction or replacement of accessory struc-
tures (Guidelines Section 15301, 15302, and
15311, respectively).

¢ Notice of Exemption: PRC Sections 21108
and 21132, and Guidelines Section 15062 pro-
vide that after approving a project for which
an exemption was employed, the lead agency
(or the applicant) may file a Notice of Exemp-
tion with the county clerk. Ifa state agency files
this notice, it must be filed with the Office of
Planning and Research (OPR). Appendix E of
the CEQA Guidelines contains a suggested
format for the Notice of Exemption.

+ Statute of Limitations: Filing a Notice of Ex-
emption triggers a 35-day statute of limitations
for litigation on CEQA grounds. If a Notice of
Exemption is not filed, the statute of limitations
becomes 180 days from either the date the de-
cision is made to carry out or approve a project,
or where no formal decision 1s required, 180
days from the date the project 18 commenced.
(PRC Section 21167 and Guidelines Section
15112).

There are no other notice requirements for
CEQA exemptions.
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Circulation and Notice Under the California Environmental Quality Act

initial Study

The decision whether to prepare a negative
declaration or an EIR is based on findings sup-

ported by the lead agency’s initial study. CEQA-

and the Guidelines contain a number of consulta-
tion suggestions and requirements which are ap-
plicable at this stage of the environmental pro-
cess. Comments received during the initial study
consultation allow the lead agency to identify re-
sponsible, trustee, and other interested agencies
and their specific concerns. Further, the initial
study provides the analyses necessary to determine
whether an EIR will be required or a negative dec-
laration may be adopted. This determination is
based upon whether it can be fairly argued, based
on substantial evidence in light of the whole
recotd, that a project may or may not have a sig-
nificant etfect on the environment. Even if a fair
argument can be raised that a project will not have
a significant effect on the environment, it will be
outweighed where, at the same time, a fair argu-
ment can be raised that it will have a significant
effect on the environment (Guidelines Section
15064 and No Oil v. City of Los Angeles (19753)
13 Cal.3d 68).

» Preapplication Consultation: PRC Section
21080.1 requires that the lead agency, upon the
request of a potential applicant, provide for con-
sultation prior to the filing of the application.
This consultation may be formal or informal,
and between only the applicant and the lead
agency regarding the range of actions, poten-
tial alternatives, mitigation measures, and any
potential and significant effects on the environ-
ment that the proposed project may have.

+ Preconsultation: PRC Section 21080.3 pro-
vides that the lead agency may informally con-
tact a public agency before doing the required
consultation.

= Agency Consultation: PRC Section 21080.3
requires the lead agency to consult with respon-
sible and trustee agencies regarding the project
before determining if a negative declaration or
an EIR is required.

» Applicant Consultation: Guidelines Section
15063(g) provides that the lead agency may
consult with the applicant to determine whether
the applicant would be willing to revise the
project to reduce or avoid potential significant
effects identified in the Initial Study.

The Lead Agency shall determine within 30
days after accepting an application as complete
whether it intends to prepare an EIR or a negative
declaration or usc a previously prepared EIR or
negative declaration. The 30 day period may be
extended 15 days upon the consent of the lead
agency and the project applicant (PRC Section
21080.2).

Negative Declaration

A negative declaration may be prepared when,
based upon substantial evidence in light of the
whole record, the project will not have a signifi-
cant effect on the environment. In situations where
4 potential significant effect is identified, but re-
visions or mitigation measures are included in the
project with the applicant’s approval to avoid or
reduce the effect 1o a level of insignificance, a
negative declaration may also be prepared. The
following sections summarize the consultation and
notice requirements which are applicable at the
time the initial study is completed and the deci-
sion 1s made to prepare a negative declaration (in-
cluding subsequent negative declarations as pro-
vided under Guidelines Section 15162). Please
refer to the cited sections of CHQA and the Guide-
lines for additional information.

A negative declaration circulated for public re-
view must include (Guidelines Section 15071) &
brief description of the project, including a com-
monly used name for the project, if any; the loca-
tion of the project, preterably shown on a map,
and the name of the project proponent; a proposed
finding that the project will not have a significant
effect on the environment; an attached copy of the
initial study documenting reasons to support the
finding; and mitigation measures, if any, included
in the project to avoid potentially significant cf-
fect.

CEQA Technical Advice Serigs + 5
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Notice of Intent to Adept a Negative Decla-
ration: PRC Section 21092 and Guidelines
Section 15072 require the lead agency to pro-
vide public notice of its intent to adopt a nega-
tive declaration. Section 21092 establishes the
means by which notice is to be given, as well
as the contents of that notice,

Posting of Notice of Intent: PRC Section
21092.3 requires notice to be posted for 20 days
in the office of the county clerk of each county
in which the project will be located (30 days if
the negative declaration has been sent to the
State Clearinghouse).

Notice to Individuals: PRC Section 21092.2
also requires notice of the availability of'a draft
negative declaration to be mailed to any per-
son who has filed a written request for notifi-
cation with the lead agency.

Agency Consultation on Draft Negative Dec-
laration: Guidelines Section 15073 requires
that the proposed negative declaration and its
initial study be attached to the Notice of Intent
and sent to every responsible and trustee agency
concemed with the project and every other pub-
lic agency with jurisdiction by law over re-
sources affected by the project.

Consultation with Public Agencies, Trans-
portation Planning Agencies: PRC Section
21092.4 further requires the lead agency fora
project which would have statewide, regional,
or areawide significance to consult with the re-
gional transportation planning agency and pub-
lic agencies that have transportation facilities
which could be affected. Statewide, regional
or arcawide significance is defined in Guide-
lines Section 15206.

Review and Consultation Period: The pre-
ceding notice and consultation opportunities are
intended to occur simultaneously. Pursuant to
PRC Section 21091 and Guidelines Section
15073, agencies and the public must be af-
forded at least 20 days to review and comment
on the negative declaration. When the lead
agency is a state agency, when one or more of

6 + CEQA Technical Advice Series
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the responsible or trustee agencies is a state
agency or when a project is of statewide, re-
gional, or areawide environmental significance,
as defined i Guidelines Section 15206, the
negative declaration must be sent to the State
Clearinghouse, and should be sent to the ap-
propriate metropolitan area council of govern-
ments. In these situations, the public review
period shall be at least as long as the review
period established by the State Clearinghouse
(normally 30 days).

Comments: When considering whether to ap-
prove & project, the lead agency smust consider
the comments received during its consultation
and review periods together with the negative
declaration (PRC Section 210691(d)(1) and
Guidelines Section 15074(b)). However, unlike
with an EIR, these comments are not required
to be attached to the negative declaration, nor
must the lead agency make specific written re-
sponses to public agencies. However, the lead
agency must notify in writing any public agency
which comments on a proposed negative dec-
laration of any public hearing for the project
for which the document was prepared (PRC
Section 21092.5 and CEQA Guidelines Section
15073 (e).

Substitution of Mitigation Measures: PRC
Section 21080(f) and CEQA Guidelines Sec-
tion 15074.1 provide that the lead agency may,
prior to project approval, delete mitigation mea-
sures from a mitigated negative declaration and
substitute for them other measures which the
Jead agency determines are equivalent or more
effective. The lead agency is required to hold
a public hearing on the matter and adopt a writ-
ten finding that the new measure 1s equivalent
or more effective in mitigating or avoiding po-
tential significant effects and that it in itself will
not cause any potentially significant effect on
the environment. Ifa public hearing is already
being held to consider the project approval, no
separate hearing is required.

Local Agency Notice of Determination: A
local agency which approves or determines to
carry out a project for which a negative decla-
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ration was adopted must file a Notice of Deter-
mination with the county clerk within five
working days ofits action (PRC Section 21152
and Guidelines Section 15075). The notice must
be posted by the clerk within 24 hours of re-
ceipt, remain posted for 30 days, and, when the
posting period is over, returned to the local
agency with certification of its posting. If the
project also requires discretionary approval
from a state agency, the notice must also be
filed with the Office of Planning and Research
(Guidelines Section 15075(d)).

State Agency Notice of Determination: A
state agency which approves or determines to
carry out a project for which a negative decla-
ration was adopted must file a Notice of Deter-
mination with the Office of Planning and Re-
search (PRC Section 21108 and Guidelines Sec-
tion 15075(c)). A list of these notices shall be
posted weekly by OPR and each list shall re-
main posted for at least 30 days (PRC Section
21108(c)).

Statute of Limitations: Filing a Notice of De-
termination triggers a 30-day statute of limita-
tions for CEQA litigation. If the notice is not
filed with the County Clerk or OPR, the statute
of limitations becomes 180 days from the date
the decision is made to carry ouf or approve a
project, or where no formal decision is required,
180 days from the date the project 1s com-
menced (PRC Section 21167 and Guidelines
Section 15112).

Completion/Adoption of the Negative Dec-
laration: For privatc projects involving the 1s-
suance of a lease, permit, license, certificate,
or other entitlement for use by one or more pub-
lic agencies, the negative declaration must be
completed and adopted within 180 days from
the date the lead agency accepted the applica-
tion as complete (PRC Section 21151.5 and
Guidelines Section 151107).

Environmental Impact Report (EIR)

An FIR is prepared when substantial evidence
exists, based upon the whole record, that a project
may have a significant adverse effect on the envi-
ronment.

The following summarizes the consultation and
notice requirements for EIRs in chronological or-
der. Please refer to the cited sections of CEQA
and the CEQA Guidelines for details about the
requirements. This list discusses nolice and con-
sultation requirements after completion of the ini-
tial study and the decision to prepare an EIR.

« Notice of Preparation: PRC Section21080.4
and Guidelines Scction 15082 require that the
lead agency immediately send notice of its de-
termination to prepare an EIR to all responsible
agencies, trustec agencics, and OPR. These
agencies have 30 days to specify the scope and
content of the environmental information ger-
mane to their area of statutory responsibility
which must be included in the EIR. PRC Sce-
tion 21080.4 further provides that the lead
agency mustconvene a scoping meeting to dis-
cuss these issues upon the request of any re-
sponsible agency, trustee agency or the project
applicant. Upon request of a lead agency, OPR
shall assist the scoping effort by identifying the
various responsible and trustee agencies. The
NOP must be sent by certified mail or equiva-
lent procedure.

 Early Public Consultation: Prior to complet-
ing the draft EIR, Guidclines Section 15083
provides that the lead agency may also consult
with other persons or organizations which may
be concerned with the environmental effects of
the project. PRC Sections 21104 and 211353 re-
quire the lead agency to consult with respon-
sible and trustee agencies and with adjoining
cities and counties. Early consultation, also
called scoping, provides the opportunity to
identify the range of actions, alternatives, miti-
gation measures, and significant cffects to be
analyzed in depth in the environmental impact
report.
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Censultation with Water Agencies: Projects
affecting water agencies and meeting the crite-
ria established under Guidelines Section
15083.5 arc required to send the Notice of
Preparation to each public water system which
serves or would serve the proposed project.
These agencies have 30 days to submit a water
supply assessment addressing the adequacy of
the supply to support the demand created by
the project. The lead agency shall include in
the EIR the information provided by the water
ageney (up to ten pages) and must detenmine
whether projected water supplies will be suffi-
cient to meet the demand of the project, in ad-
dition to existing and planned future uses.

Notice of Completion: PRC Section 21161
and Guidelines Section 15085 require the lead
agency to file a Notice of Completion with OPR
as soon as a draft EIR is completed. Where the
draft EIR will be reviewed through the State
Clcaringhouse, the Notice of Completion re-
quirement can be satisfied by submitting the
cover form required by the State Clearinghouse.

Public Review of Draft EIR: Guidelines Sec-
tion 15087 requires that the lead agency give
public notice of the availability of a draft EIR
by one of several methods at the same time that
it submits the Notice of Completion to OPR.
Notice must also be sent to affected respon-
sible, trustee, and federal agencies. The method
and contents of this notice are prescribed by
Section 15087 and PRC Section 21092. PRC
Section 21092 requires additional notice for
waste burning projects.

Posting of Notice: PRC Section 21092 3 and
Guidelines Section 13087(¢) require the notice
of availability of a draft EIR to be posted for
30 days in the office of the county clerk of each
county in which the project will be located.

Notice to Individuals: PRC Section 21092.2
requires notice of the availability of'a draft EIR
to be mailed to any person who has filed a writ-
ten request for notification with the lead agency.

8 + CEQA Technical Advice Series

» Agency Consultation: When a draft EIR is

completed, Guidelines Section 15086 reguires
the lead agency to consult with the affected re-
sponsible and trustee agencies, as well as any
city or county which borders the city or county
within which the project is proposed. The lead
agency must request comments from these
agencies on the draft EIR.

Additional Agency Consultation: PRC Sec-
tion 21092.4 further requires the lead agency
for a project which would have statewide, re-
gional, or areawide significance to consult with
the regional transportation planning agency and
public agencics that have transportation facili-
ties which would be affected.

Caltrans Scoping Meeting: PRC Section
21083.9 specifies that when so requested by
Caltrans, a lead agency must call at least one
scoping meeting to discuss any proposed
project which may affect highways or other
Caltrans facilities.

Department of Fish and Game: PRC Sec-
tion 21104 2 requires state lead agencies to con-
sult, and obtain written findings from, the De-
partment regarding the potential impacts of a
project on state-listed cndangered or threatened
specics.

Review and Consultation Period: Pursuant
to Guidelines Section 15105, the period for pub-
lic and agency review of and consultation on a
draft EIR shall not be less than 30 days, nor
should it be longer than 60 days except under
unusual circumstances. When a draft EIR is
submitted to the State Clearinghouse, the re-
view period shall not be less than 45 days, un-
less a shorter period of not less than 30 daysis
approved by the State Clearinghouse.

Draft EIRs which must be submitted to the
State Clearinghouse for review include: EIRs
preparcd by a state agency; those prepared by
a public agency where a state agency is a re-
sponsible or trustee agency; those prepared for
a project of statewide, regional, or arcawide en-
vironmental significance; and draft EISs and
environmental assessments prepared pursuant
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to NEPA. Projects of statewide, regional, or
areawide significance are defined in Guidelines
Section 15206.

Comments on Draft EIR: PRC Scction 21091
requires the lead agency (o include in the final
EIR responses to conunents which describe the
disposition of any significant effects identified
by commenters. PRC Section 21092.5 further
requires that written responses to the comments
submitted by public agencies be provided to
those agencies at least 10 days prior to certifi-
cation of the final EIR (this requirement can
be satisfied by providing a copy of the Final
EIR).

Recirculation: PRC Section 21092.1 and
Guidelines Section 15088.5 require an EIR to
be recirculated to responsible and trustee agen-
cies for consultation and new public notice
given whenever significant new information
has been added to the EIR after the draft has
been available for review, but prior to certifi-
cation of'the final EIR. The review and consul-
tation period is the same as for adraft EIR. “Sig-
nificant new intormation” is defined in Guide-
lines Section 15088.5.

Local Agency Notice of Determination: A
local agency which approves or determines to
carry out a project for which an EIR was certi-
fied must tile a Notice of Determination with
the county clerk within five working days of
its action (PRC Section 21152 and Guidelines
Section 15094). The notice must be posted by
the clerk within 24 hours of receipt, remain
posted for 30 days, and, when the posting pe-
riod is over, returned to the local agency with
certification of its posting. If the project also
requires discretionary approval from a state
ageney, the notice must also be filed with the
Office of Planning and Research (Guidelines
Section 15094).

State Agency Notice of Determination: A
state agency which approves or determines to
carry out a project for which an EIR was certi-
fied must file a Notice of Determination with
the Office of Planning and Research (PRC Sec-

tion 21108 and Guidelines Section 15094). A
list of these notices must be posted weekly by
OPR and each list shall remain posted for at
least 30 days.

» Statate of Limitations: Filing a Notice of De-
termination triggers a 30-day statute of limita-
tions for CEQA litigarion. If the notice is not
filed with the County Clerk or OPR, the statute
of limitations becomes 180 days from the date
the decision is made to carry out or approve a
project, or where no formal decision is required,
180 days from the date the project is com-
menced (PRC Section 21167 and Guidelines
Section 15112).

» Copy of Final EIR: Guidelines Section 15095
requires the lead agency to file a copy of the
final ETR with the planning agency of any city
or county where significant environmental ef-
fects may occur. In addition, the applicant must
be required to provide a copy of the certified
final EIR to each responsible agency (PRC Sec-
tion 21092.5(a)).

+ Completion/Certification of the EIR: For pri-
vate projects involving the issuance of a lease,
permit, license, certificate, or other entitlement
foruse by one or more public agencies, the EIR
ntust be completed and certificd within one year
from the date when the lead agency accepted
the application as complete. The one year limit
may be extended once for a period of not more
than 90 days upon consent of the applicant and
the lead agency (PRC Section 21151.5 and
Guidelines Section 15108).

failing of Notices

If a person has made a written request to the
lead agency for a copy of the Notice of Determi-
nation or Notice of Exemption prior to the date
on which the agency approves or determines to
carry out the project, the lead agency shall mail a
copy of the notice, first-class postage prepaid, not
later than five days from the datc of the agency’s
action (PRC Section 21167(1).

CEQA Technical Advice Series + 9
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Public Meetings

CEQA does not require formal hearings at any
stage of the environmental review process. How-
ever, agencies are encouraged to include environ-
mental review as a topic when the agency holds a
hearing on its decision to carry out or approve a
project. A public hearing on the environmental
impact of a project should be held if the Lead
Agency determines it would facilitate the purpose
and goals of CEQA. A draft EIR or negative dec-
laration should be used as a basis for discussion
at a public hearing (Guidelines Section 15202).

10 « CEQA Technicai Advice Series

The internet

Public agencies are encouraged to make cop-
ies of Notices of Determination, Notices of Ex-
emption, and Notices of Completion available on
the Internet. Such electronic notices are n addi-
rion to those required by the Guidelines and the
Public Resources Code (Guidelines Sections
15062, 15075 and 15085). Public agencies are also
encouraged to post notices of all public hearings
on the Internet (Guidelines Section 15202).

OPR is required to make all Notices of Ex-
emption, Notices of Preparation, Notices of De-
termination, and Notices of Completion provided
to the office available on the Internet (PRC Sec-
tion 21159.9). These notices are available at
www.ceqanet.ca.gov.
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SUMMARY LIST

Exempt Projects
« No consultation or public notice required by CEQA.

+ Filing of a Notice of Exemption is optional,

Initial Stody

« Preconsultation with responsible and trustee agen-
cies is optional.

« Consultation with responsible and trustee agencies
is required.

Consult with the applicant over mitigation or avoid-
ance of potentially significant effects where perti-
nent.

Negative Declaration

Consultation requirements of the Initial Study ap-
ply, plus the following:

« Public notice of the availability ofthe dralt negative
declaration is required.
- Publish and mail notices.
- Post notice with the County Clerk.
- Provide notice to responsible, trustee, and other
agencies.
- Provide notice to individuals upon request.
+ Consultation on draft negative declaration.
- Consult with responsible and trusise agencies.
- Consult with transportation agencies (for projects
of statewide, regional, or areawide significance).
+ A public hearing must be held on any proposed
changes to mitigation measures.
+ A Notice of Determination must be filed after ap-
proving a project for which a negative declaration
was adopted.

Environmental Impact Report
Consultation requirements of the Initial Study ap-

ply, plus the following;

-+ A Notice of Preparation must be sent to OPR, all
affected responsible, trustee, and federal agencies
and a scoping meeting held upon request.

- Early public consultation must be held with af-
fected water system agencies.

- Early public consultation may be held with inter-
ested persons or organizations and must be held,
at the request of the applicant, with affected agen-
cies.

« A Notice of Completion must be filed with OPR
when the draft EIR is completed.

Public notice must be given of the availability of the

draft EIR for review.

- Publish and mail notices.

- Post notice with the County Clerk,

- Provide notice to all affected responsible, trustee,
and federal agencies

- Send notice of the draft EIRs availability to indi-
viduals upon request.

+ Consultation on draft EIR.

- Consult with affected responsible, trustee, and
federal agencies, cities and counties bordering the
jurisdiction within which the project is located,
as well as mdividuals with pertinent expertise.

- Submit the draft EIR for a project involving a
state agency or which is of statewide, regional,
or areawide significance to the State Clearing-
housc for distribution.

- Consult with transportation agencies (for projects
of statewide, regional, or areawide significance),

- Hold a scoping mceting when requested by
Caltrans.

- State lead agencies must consult with the Depart-
ment of Fish and Game.

» The EIR must be recirculated if significant new in-
formation has been added after the draft EIR was
circulated for review and consultation, but before
the final EIR is certilied.

+ Written draft responses to public agency comments
must be provided to those agencics prior to certifi-
cation of the EIR.

» A Notice ol Detenmination must be filed after ap-
proving a project for which an EIR was certified.
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Application received B GEQA Flowchart
' for Local Agencies

30-day review

1
r Application accepted as complete |
i

[ Public Agency determines whether the activity 1s a "project’ 1 == Not a project ~ » +

Project

o et Profect Is minfsterial s s
Public Agency determines if / N

¢ project is exempt .
the proje P Exempt =~ No possible significant effect

CEmEes Statutory exemption
Not Exempt

Categorical exemption

Public agency prepares Initlal study to determing if
the project may have a significant cffect on environment

- Notice of Exemption | =|  No further action
. 30days . may be fited :| requirad under CEQA
(optional 15-day extension) - A S
( Lead agency completad initial study i
|
‘ Lead agency decision to prepare EIR or Negative Declaration - v
EIR Negative Declaration

lead agency sends Notice of Preparation to responsible agency l

Lead Agency gives public
notice of availability
of draft Negative Declaration

30-day Review Period

17 Lead agency prepares craft EIR J

30-day Public Review Period
(20 days for lccal projects)

Lead agency files Notice of Cornpletion - -
and gives public notice of availability of draft EIR Conslderation and approval
— re——— - — of Negative Declaration

by decision-making body

45-day Public Review Perfod
(30 days for local projects)

Lead agency prepares final EIR : .
including responses to comments on draft EIR . Notes:

T T Total time for a Negative Declaration, from
complete application 1o adoption  of the
Negative Declaration = 180 days maximum
(PRC 211315, Guidelines 15107)

Total ume for an EIR, from comglete
; o application to certification of the BIR = |
‘ Findings on feasibility of raducing or avoiding significant environmental effects 1 year maximum (PRC 21151.5, Guidelines
S — — — S 15108)

PRC Section 21151.5 allows a “reasonable
I extension” of these periods when agresable
1 S T to both the lead agency and the project
) - applicant, and when compelling
5 days circumstances exist. Guidelines Section
15108 defines this for EIRs as one 90-day
‘TFFHe Netice of Determination with County Clerk ’ exension.

I Consideration and approval of final EIR by decision-making body]

( Decision on project

Guidelines Section 13109 provides that the
running of these time periods may be
suspended when there is “unreasonable
delay” by the applicant in providing to the
lead agency material necessary to complete
the Negarive Declaration or EIR.
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Shattuck Avenue, Berkeley, CA 94704, phone:
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PROOF OF SERVICE BY U.S. MAIL

(Tuolumne Jobs & Small Business Alliance v. Superior Court of Tuolumne County, et al
Supreme Court Case No. S207173)

STATE OF CALIFORNIA, COUNTY OF ORANGE

[ am employed by the law office of Rutan & Tucker, LLP in the County of
Orange, State of California. I am over the age of 18 and not a party to the within action.
My business address is 611 Anton Boulevard, Suite 1400, Costa Mesa, California 92626-
1931.

On March 11, 2013, I served on the interested parties in said action the within:

REAL PARTY IN INTEREST JAMES GRINNELL’S MOTION
FOR JUDICIAL NOTICE

by placing a true copy thereof in sealed envelope(s) addressed as stated on the attached
mailing list.

In the course of my employment with Rutan & Tucker, LLP, T have, through first-hand
personal observation, become readily familiar with Rutan & Tucker, LLP’s practice of
collection and processing correspondence for mailing with the United States Postal
Service. Under that practice I deposited such envelope(s) in an out-box for collection by
other personnel of Rutan & Tucker, LLP, and for ultimate posting and placement with the
U.S. Postal Service on that same day in the ordinary course of business. If the customary
business practices of Rutan & Tucker, LLP with regard to collection and processing of
correspondence and mailing were followed, and I am confident that they were, such
envelope(s) were posted and placed in the United States mail at Costa Mesa, California,
that same date. I am aware that on motion of party served, service is presumed invalid if
postal cancellation date or postage meter date is more than one day after date of deposit
for mailing in affidavit.

Executed on March 11, 2013, at Costa Mesa, California.

A\l 4

(Type or print name) (Signature)

I declare under penalty of perjury under the laws of thd State of Californiathat the
foregoing is true and correct.
Lauren Ramey WL i
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Mailing List

Steven A. Herum, Esq.

Brett S. Jolley, Esq.

Ricardo Z. Aranda, Esq.
Herum Crabtree

5757 Pacific Avenue, Suite 222
Stockton, CA 95207

Richard Matranga, Esq.
City Attorney

City of Sonora

94 N. Washington Street
Sonora, CA 95370

Clerk of the Superior Court
Tuolumne Superior Court
41West Yaney Avenue
Sonora, CA 95370

Edward P. Sangster, Esq.

K&L Gates LLP

Four Embarcadero Center, Suite 1200
San Francisco, CA 94111

Randy Edward Riddle, Esq.

Renne Sloan Holtzman & Sakai LLP
350 Sansome St #300

San Francisco, CA 94104

Timothy A. Bittle, Esq.
Howard Jarvis Taxpayer Assn.
921 Eleventh Street, Suite 1201
Sacramento, CA 95814

Cory Jay Briggs, Esq.
Briggs Law Corporation

99 East "C" Street, Suite 111
Upland, CA 91786

Timothy R. Busch

Chairman of the Board & Co-Founder
JSerra Catholic High School

26351 Junipero Serra Road

San Juan Capistrano, CA 92675

(Continues on Next Page)
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Counsel for Petitioner, Tuolumne Jobs &
Small Business Alliance

Telephone: (209) 472-7700
Facsimile: (209) 472-7986

Counsel for Respondent, City of Sonora

Telephone: (209) 532-2657
Facsimile: (209) 532-2739

Respondent

Counsel for Real Party In Interest, Wal-
Mart Stores, Inc.

Telephone: (415) 882-8200
Facsimile: (415) 882-8220

Counsel for League of California Cities
Amicus Curiae for Real Party in Interest

Telephone: (415) 678-3800
Facsimile: (415) 678-3838

Counsel for Howard Jarvis Taxpayers
Association and Citizens in Charge
Amicus Curiae for Real Party in Interest
and Respondent

Telephone: (916) 444-9950
Facsimile: (916) 444-9823

Counsel for CREED-21
Amicus Curiae for Petitioner

Telephone: (909) 949-7115
Facsimile: (909) 949-7121

Amicus Curiae

Telephone: (949) 493-9307
Facsimile: (949) 493-9308



Anthony Francois, Esq.
Pacific Legal Foundation
930 G Street
Sacramento, CA 95814

Clerk of the Court

Court of Appeal, Fifth District
2424 Ventura Street

Fresno, CA 93721
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Counsel for Amicus Curiae, Pacific Legal
Foundation

Telephone: (916)419-7111
Facsimile: (916) 419-7747



