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Case No. S177403

IN THE

SUPREME COURT OF CALIFORNIA

UNITED TEACHERS LOS ANGELES,

Plaintiff and Appellant,
V. |
LOS ANGELES UNIFIED SCHOOL DISTRICT,

Defendant and Respondent.

MOTION FOR JUDICIAL NOTICE IN SUPPORT OF ANSWER OF
RESPONDENT LOS ANGELES UNIFIED SCHOOL DISTRICT TO
AMICUS CURIAE BRIEF OF CALIFORNIA TEACHERS
ASSOCTATION IN SUPPORT OF PLAINTIFF/APPELLANT
UNITED TEACHERS LOS ANGELES

Respondent and Defendant Los Angeles Unified School District
(“LAUSD” or “District”) hereby requests this Court take judicial notice,
pursuant to Evidence Code section 452, of the following documents in
support of the Answer Of Respondent Los Angeles Unified School District
To Amicus Curiae Brief Of California Teachers Association In Support Of

Plaintift/Appellant United Teachers Los Angeles.



1. Petition for Review filed in this Court in case number
S185651, California Teachers Association and Salinas Elementary
Teachers Council vs. Governing Board of the Salinas City Elementary
School District on August 23, 2010.

2. Appellant’s Opening Brief filed in the Court of Appeal, Sixth
Appellate District, case number H033788, California Teachers Association
and Salinas Elementary Teachers Council vs. Governing Board of the
Salinas City Elementary School District on May 14, 2009.

Under Evidence Code section 452(d) judicial notice may be taken of
the records of any court of this state. “A court may judicially notice
documents in the file of the case wherein the demurrer is interposed . . .”
(Saltares v. Kristovich (1970) 6 Cal.App.3d 504, 511; see also Britz, Inc. v.
Dow Chem. Co. (1999) 73 Cal.App.4™ 177.) In addition, the Court may
take judicial notice of all material facts pleaded in the complaint and those
arising by reasonable implication therefrom. (Young v. Gannon (2002) 96
Cal.App.4™ 209, 220.) The Court may take judicial notice at a hearing of
the record in another action when they disclose an absolute defense to the
action. (Frommhagen v. Board of Supervisors of Santa Cruz County (1987)
197 Cal.App.3d 1292, 1299.) |

Amicus Curiae, California Teachers Association, is a party and

appellant in the related case that is before this Court, case number S185651,



California Teachers Association and Salinas Elementary Teachers Council
vs. Governing Board of the Salinas City Elementary School District
(“Salinas case). Judicial notice is requested for briefs filed by CTA in the
Salinas case as these documents set forth the legal position advocated by
CTA in the related action. These documents will further the Court’s
understanding of the similarities in the position taken by CTA in the
Salinas case and the instant case.

For these reasons, the Court should take judicial notice of item 1
above and Exhibits 1 and 2 attached hereto.

CONCLUSION
The District respectfully requests that the Court take judicial notice

| of the document listed above.

Dated: March 24,2011 DANNIS WOLIVER KELLEY

SUE ANN SALMON EVANS

N NP s,

SUE ANN SALMON EVANS
Attorneys for Respondent

LOS ANGELES UNIFIED SCHOOL
DISTRICT




DECLARATION OF SUE ANN SALMON EVANS

I, Sue Ann Salmon Evans, declare as follows:

1. I am an attorney admitted to practice law before all the courts
of the State of California. I am a partner in the law firm of Dannis Woliver
Kelley, and attorney of record for Respondent and Defendant LL.os Angeles
Unified School District (“LAUSD”) in above matter. I have personal
knowledge of the facts set forth in this declaration, and if called upon to
testify under oath concerning them, I could and would testify competently
to such facts.

2. I make this declaration in support of the Appellant’s Motion
To Take Judicial Notice In Support Of Answer Of Respondent L.os Angeles
Unified School District To Amicus Curiae Brief Of California Teachers
Association In Support Of Plaintiff/Appellant United Teachers Los
Angeles.

3. By this motfon, Appellant requests that the Court take judicial
notice of Petition for Review (“Petition for Review”) filed in this Court in
case number S185651, California Teachers Association and Salinas
Elementary Teachers Council vs. Governing Board of the Salinas City

Elementary School District on August 23, 2010.



4. The Petition for Review is relevant to this matter because
Amicus Curiae, California Teachers Association, is a party and appellant in
the related case that is before this Court, case number S185651, California
Teachers Association and Salinas Elementary Teachers Council vs.
Governing Board of the Salinas City Elementary School District (“Salinas
case”). Judicial notice is requested for briefs filed by CTA in the Salinas
case as these documents set forth the legal position advocated by CTA in
the related action. These documents will further the Court’s understanding
of the similarities in the position taken by CTA in the Salinas case and the
instant case.

5. The Petition for Review relates to proceedings before this
Court and should be considered by this Court. A true and correct copy of
the Petition for Review is attached as Exhibit 1.

6. LAUSD requests the Court to take judicial notice of Petitioﬁ
for Review filed in this Court in case number S185651, California
Teachers Association and Salinas Elementary Teachers Council vs.
Governing Board of the Salinas City Elementary School District on August
23, 2010 and attached to this motion as Exhibit 1.

7. By this motion, Appellant requests that the Court take judicial

notice of Appellant’s Opening Brief (“Opening Brief”) filed in the Court of



Appeal, Sixth Appellate District, case number H033788, California
Teachers Association and Salinas Elementary Teachers Council vs.
Governing Board of the Salinas City Elementary School District on May
14, 2009.

8. The Opening Brief is relevant to this matter because it
Amicus Curiae, California Teachers Association, is a party and appellant in
the related case that is before this Court, case number S185651, California
Teachers Association and Salinas Elementary Teachers Council vs.
Governing Board of the Salinas City Elementary School District (“Salinas
case”). Judicial notice is requested for briefs filed by CTA in the Salinas
case as these documents set forth the legal position advocated by CTA in
the related action. These documents will further the Court’s understanding
of the similarities in the position taken by CTA in the Salinas case and the
instant case.

9. The Opening Brief relates to proceedings occurring before
this Court and should be considered by this Court. A true and correct copy
of the Opening Brief is attached as Exhibit 2

10.  LAUSD requests the Court to take judicial notice of

Appellant’s Opening Brief filed in the Court of Appeal, Sixth Appellate

District, case number H033788, California Teachers Association and



Salinas Elementary Teachers Council vs. Governing Board of the Salinas
City Elementary School District on May 14, 2009 and attached to this
motion as Exhibit 2.

I declare under penalty of perjury under the laws of the State of
California that the foregoing is true and correct.

Executed this 24™ Day of March, 2011, at Long Beach, California.

T LT

g EUE ANN SATMON EVANS




ORDER

GOOD CAUSE APPEARING HEREIN, Respondent and Defendant
Los Angeles Unified School District’s Motion In Support Of Answer To
Amicus Curiae Brief Of California Teachers Association In Support Of
Plaintiff/Appellant United Teachers Los Angeles is hereby GRANTED.

Chief Justice
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To the Honorable Chief Justice anald George and the Honorablé
Associate Justices of the California Supreme Court:

Appellants Salinas Elementary Teachers Council and the California
Teachers Association petition from the published Opinion of the Court of
Appeal, Sixth Appellate District, filed on July 14, 2010. . A copy of the
Opinion is attached as Exhibit A.

L
ISSUES PRESENTED FOR REVIEW

1.) Must teachers exhaust contract r.eniedies on claims for
violation of mandatory-guaranteed statutory rights under Education Code
Section 45028 when they are not waivable pursuant to Education Code
Section 449247

}2.) Does the District's practice of limiting advancement to one
step and one column per year violate Education Code Section 450287 Does
freezing the salary schedule for some teachers and 'noet- for others in the

2005-06 school year violate Education Code Section 450282

~=3)  Does the collective bargaining agreement in this case require

exhaustion of contract remedies before the teachers could file a lawsuit to

- ‘enforce mandatory-guaranteed statutory rights . that are not waivable

=i - pursuant to Education Code 449247




o
WHY REVIEW IS APPROPRIATE UNDER
RULE OF COURT 8.500.(b) .

Thé Petition for Review*shéu_ld be granted to_.settle- an important
matter of stétutory law and to reverse the collisionpourse the opinion below
charts with numerous California statutes. and the appellate court decisions
that have interpreted them. In this case, the teachers filed suit to enforce
their mandatory rights to a uniform salary under Education Code Section
45028... For the first time, a court held that the parties had to exhaust
internal contract remedies prior to filing an action to enforce the mandatory
provisions of the Education Code. The facts and claims-in this dispute are
sﬁbstantially‘ similar to the .foliowing cas_.es-}thatgrcc.ogniz‘ed the' teachers'
mandatory rights under the EduCatfo_rﬁ Codé a.nd invalidated : numerous
district violations. of Education Code S‘e’_qtip\r;__;f{_S‘_‘()Z'&.,.;-S’ee;'-‘e_.g., Palos Verdes

Faculty Assn v. Palos Verdes Peninsula Uhiﬁe_d:-;School Dist. (1978) 21

Cal.3d 650 ("Palos Verdes"); Wygant v, 'YiCtor(ValleﬁJoint Union High

School Dist. (1985) 168 Cal.App.3d 319 ("Wygant"); United Teachers of

Ukiah -v‘. Board of Educa‘tion of .thé ”Uki(ah ~fUﬁiﬁéd'\S¢hool Di’strict (1988)

201 Cal. App.3d 632 ("United Teachers-Ukiah"); CTA v. Livingston Union

School_District (1990) 219 Cal.Ap§.3d 1503 ("Livingston"); CTA v.

Governing Board of Lancaster School District (199:-_1:.) 229 .Cal.App;3d 695

("Lancaster");'. San Francisco Classroom Teachers Assn. V. -San Francisco




Unit School Dist. (1987) 19.6-Cal.'App.3d 627 ("San Francisco"); CTA v.

Board of Education of Whittier City Schools (1982) 129 Cal.App.3™ 826

("Whittier"); and Adair v. Stockton Unified - School_District (2008) 62

Cal.App.4th 1436 ("Adair"). Thé. above-cited:cases all permitted teachers
and/or their unions to file their claims in Sﬁberior Court to enforce the
mandatory provisions of Educétion Code SeCtionf45028, despite the fact
that almost all of these districts had collective bargaining agreements.

In addition, this case is contrary to several-other decisions which
-have authorizéd teachers or their unions to proceedin the courts to enforce
other mandatory provisions-of the Education Code: and:- which held the

teachers were not required to exhaust. internal:'contract grievance

procedures. - See, e.g., Veguez v. Governing A-:B()ard:.Lbngv-‘Beach Unified

School - District (2005) 127 "Cal-.App.4th -_'-_“406; (Ed Code. §44977)

("Veguez"); Tracy Educators Assn. V. Superi-or;Court .(‘20,_(1;)2): 96 Cal.App.4th

530; (Ed. Code §44987)- ("Tfacy")';:...,Urii't‘_ed Ieach_er_SFLQS'; Angeles v. Los

Angeles Unified School District (1994) 24-Cal.App4"-1510; (Ed. Code

§44922) ("United Teachers-Los VAhgelé‘s"-)';m See a[sp : Cal‘_ifomia. Teachers

Assn. v. Parlier Unified School District; (1984) 157 Cal.App.3d. 174; (Ed

"Gg_déffi§‘44977) ("Parlier").. o

- The Appellate Court's decisiori is’ also .contrary to -and - inconsistent

with the Supreme Court cases of San Mateo: City School District v. Public

E_mploxment Relations Bd. (1983) 33 Cal.3d850. (;'San Mateo") and Board



of Education v. Round Valley Teachers Assn. (1996) 13 Cal4th 26

("Round Valley"). Most importantly,ff' however, it challenges and

undermines the legislative policy established in 1961-by the-enactment of

Education Code Section 44924 and as interpreted by numerous cases.
STATEMENT OF THE CASE

A \TheFJa_c"ts.'

The facts of this case are not in dispute. The district and the union
are parties to a collective bargaining agreement -that was m effect at all
times relevant to their dispute.” A negotiated ‘salary.schedule is part of that
: agreenrent. The schedule is in the form of a grid, w1th 22 horizontal rows
or steps representing years of teachlng experience and‘. 6 vertical columns.
The salary steps in each column are of unequal length See e. g (Clerk's
Transcrrpt at p. 14 ("CT") Shp Op at p 3) representlng un1ts of training
beyond a bachelors degree Teachers are placed and pa1d on: the salary
schedule. accordmg to therr. years. of‘teachmg. experlence (servrce) and
educatron '(trammg) | As teachers .gam years of serv1ce they progress

vertrcally on the schedule eamrng salary mcreases called step. increases.

As t they acqurre tra1n1ng umts they progress horlzontally on’ the schedule,
earnmg salary increases called class or’ column 1ncreases ' "Salary
Placément on [the schedule] was based solely on years of trammg and

years of experlence " (emphasrs added) (Sl1p Op at p. 3 CT at.p. 3) The



salary schedule herein did not contain aﬁy contract language that limited
advancement to one step per year. vThe'distri:c_t', however, applied a one-step
down limitation for experience on salary advancerﬁént for man;l/. years. The
union went along with the disfrict's practice for years. (CT at p.i 4)

In addition to the district's longstanding practice of limiting teachers'
advancement to one experience step per year, in the 2005-2006 school year,

the district and the local union agreed to freeze the advancement of salary

experience steps for teachers on steps 1 through 1 1, whereby they lost a

year of experience but permitted teachers on Steps 12, 14 and 18 to advance
on the éalary experience SChC.dlflC; whereby gamlng a yéar of experience.

| In April‘ 2008; the local union wrote a letter to the district stating as
follows: | | |

"As stated in our April 29™ meeting, it has come to-SETC's
attention that the method agreed to by the District and SETC
to advance our bargaining unit members. on. the. salary
schedule is in effect, illegal. Our membe_r_s.]aré not advancing
on the salary. schedule as- stipulated in the California
Education Code Section 45028. Additionally, this very issue.
has been previously: litigated and was. decided in favor of
CTA and the Whittier Elementary Teachers Association.
Given this information, it is SETC's position.that the District
take immediate action to determine which bargaining unit
members -are in need: of ‘a salary -correction -and. take -the
_appropriate - actions to compensate these bargaining unit
“members:- In an effort to: work in a proactive manner with the
district to resolve this serious salary issue we hope the copies
of the California- Education ‘Code Section 45028.and. the
Whittier legal decision provided to you at the meeting will
help bring about a speedy ‘resolution. - We look forward to
receiving your response at our next scheduled meeting May
8™ at 3:30 in your office." (CTA v. Board of Education of

-5



Whittier City _Schools (1982) 129 Cal.App.3™® 826
("Whittier") (CT atp.24)

The collective bargaining agreement between the district and the
local union had an arbitration clause. In the ‘arbitratlon clause, a grievance
was deﬁned as follovvs‘: N |

"Deﬁnitions:

Grievance: A grievance is a written claim by a grievant that a
controversy, - dispute -or- disagreement of--any kind exists
arising out of or in some way involving an alleged
misinterpretation, - misapplication -or ' -violation of - this
agreement " (CT at p. 43)

The arbltrators power to enforce the agreement is expressly llmlted

in the agreement as follows:

"The rules of the California State Mediation/Conciliation
Service shall govern the arbitration with the exceptions stated
w1thm this article. . The award: shall ‘b l1m_1tedttothe speeific
issue or issues contained i in. the grlevance filed.  The arbitrator
shall have no authority: to add - to, - delete, O« alter -any
prov1srons of this agreement, but shall l1rn1t his/her declslon
to the application and 1nterpretatron of its . provisions."

(Emphasrs added ) (CT at p 47)

B.‘ The Trlal Court's Decnsnon : .‘

The union ﬁled a pet1t1on for wr1t of mandate and a compla1nt for

declaratory rellef alleglng that the drstrlct v1olated Educatlon Code Sect1on"

-45028 by llmltmg advancement on the salary schedule to 1) one step or

“one column per year and 2) by the1r agreement and action to freeze

advancement on the salary schedule for some teachers but not for others



The district demurred on ‘two 'grounds:' a) failure to exhaust
administrative remedies by not first processling'a grievance,.and b) a failure
to state a cause of action. The trial court granted the demurrer without
leave to amend on the basis that the union had failed to exhaust the
- grievance remedy contained in the collective bargaining contract.

C. . Decision Of The Court Of 'Appea'l. .

The Court of Appeal affirmed. the: decision of the trial court. The
decision was originally unpubl.ishetl.. .Thereafter, the district asked that it be
published, and it. was ordered published.”

ARGUMENT

A, The Court Of ADM]' Decnsnon Is Contrary . To _And

‘ Significantly Undermines The ‘Public Policy .Set Forth By The
Legislature In Education Code Section 44924 And Numerous
Cases Whlch Have Interpreted Educatlon Code Sectlon 44924

The Court of Appeal's dec1s1on v1rtually 1gnores Educatlon Code
- Section 44924 and it sabotages the public pollcy set forth by the leglslature
in Sectlon 44924 and numerous cases Wthh have mterpreted thlS Sectlon

Educatlon Code. Sectlon 44924 prov1des in pertlnent part as. follows

"Except as. prov1ded in Sectlons 44937 and 44956 . any contract or
greemen express or 1mp11ed made by any employee to waive the benefits

of this chapter or any part thereof is null and v01d ! (Empha51s added.)
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Education Code Section 44924 hés'been the law in California since

1961 when it was adopted as part of the statutes of 1961 as Education Code

Section 1338.1. In United Teachers.— Los Angeles; the court stated that
"...public policy considerations counsel liberal “enforcement ‘of 44924, In
addition to issues of equity and fairness, one of the purposes of Section
44924 is uniformity of treatment in the education system statewide.” (See

United Teachers — Los Angeles, supra, 24 Cal.App.4™ at p. 1519.) The

court went on.to quote Supreme Court Justice Wright in his concurring

opinion in Campbell v. Graham-Armstrong (19"73) 9 Cal3d 482;

("Campbell").

""the Education Code which. encompasses . Section [44924]
represents an extensive legislative effort at imposing state-
wide educational standards on local school districts. ' "[T]he
legislature [has] enjoined on [governing boards], within
reasonable limits, the principle of uniformity. of treatment ...
for those performing like services with like experience....
While it is ‘true that the.relation:between the [governing -
board] and a teacher is that of employer and employee, and
that this relationship is created by contract,:the terms of [the]- -
contract are to be found -in the authority granted the
[governing board] by law." ' (Fry v. Board of .Education
(1941) 17 Cal.2d 753, 757, 760. ...Section [44924] should
thus be. accorded a liberal construction in keeping with the
legislative policy: of insuring. 'uniformity of . treatment’  of
teachers by governing boards. . ::Statutorily:: enforced
'uniformity of treatment' of teachers is _a step towards
fulfillment of this court's call for state-wide 'uniformity of
treatment' of pupils. (Serrano v. Priest (1971) 5 Cal.3d
584.)" g B T

Furthermore, the Court in United Teachers-— Los Angeles, supra,

declared void _provisions of a coll'ectiv‘e ‘bargaining contract which



contradicted the statutory language 'of Edu‘cation Code Section 44922, Id.
at p. 1518. The court held that the pétitioiiér was not required to exhaust
administrative remedies before seeking relief in the coﬁrt ‘because the case
was not an attempt to enforce -c‘ompliance‘._with the -collecti;/e bargaining
agreement but with the controlling statutes. Id. at pp- 15 19-1520.

. The public policy requiring uriiformity of treatment in the education
system statewide as expressed in Education. Code. Section 44924 and
recognized by the courts is further supported by Government 'Code: Section
3540.. Government Code Section 3540 iis ‘a. part ‘of the Education
Employment Relations- Act;'*‘('»-'EERA"); 'Wh‘ic;hl;'-=govc_1’hs. the collective

bargaining rights between: teachers andjséhoj,(')l_;,;dis_];ri.cts_,_;-G_ovemment Code

~Section 3540 . in pertinent part- provides:: "...This: chapter ~shall not

supersede other provisions of the Education Code...." As the court in

Parlier, supra, points out' "Thus if'-«.there.-.;.is.‘-..a;f...;-conflj"lict-between the

Government Code p'rovisvions re‘ga_x_'dingl cdl’lective-'_‘bzirgaining powers and

Education Code Sections creating: non—_Waivable.;;jright_s; ‘the Education Code
prevails." Id. at p. 184.

A teacher's right to bé p’éﬁd umformly underEducatlon 4C6.de.:.Se.c.tio.n

45028 cannbt be waived by the ‘teacher: individually-or by _collective

bargaining. - (See, - e.g:; Palos. Verdes, -"SUi')ra;'-'_ Wygant, supra; United

Teachers — Ukia, supra; Livingston, supra; Lancaster; supra; San Francisco,

subra; Whittier, supra; Adair; supra.)' Appellants submit that the policy

_ 9:;



requiring uniformity of 'treatment‘ in the,éducation system statewide is
eviscerated by the Appellate Coﬁrt"s debision m ﬂiis .case because a
requirement to-arbitrate mandatory provisions of the Education Code would
inévitably leﬁd into a morass of conflicting opinions based‘on individual
collective bargaining contracts and absolutely destroy the concept of
uniformity of treatment in the education system statewide. .

Numerous cases have relied on Education Code Section 44924 to

render null and void any contractual provisions that conflict with any of the

mandatory statutory rights set forth in the Education Co\de. '- See, Campbell,

supra; - Wygant, supra; United Teachers-Ukiah, supra:; Livingston, supra;

Lancaster, supra: San Francisco, supra; Whittier, supra; Adair, supra;

Veguez, supra§ Tracy, supra; ‘United Teachers-Los Angeles, supfa;. and
Parlier, supra.

The above cases Were largely ignored .of summarily dismissed by the
Appellate Court. Instead, .the-,A:pp_ellate Couyr't,--re'lied'- primarily on a case

entitled‘ California Correctional Peace Officers Assn. v. State ‘of California

(2006) 142 Cal.App.4™ 198, a case that had ,abso-lutely. noth_i‘ng.to do with

lﬁahdéfory pfdvisibhé of theEducatlon dee a‘nd'. thé bﬁlit”)'li-c'ﬁolicy and law

expressed by Education Code Section 44924.-Furthermore, it was an action
to enforce a collective bargaining cdntract withran arbitration clause. It was
not an action based on a violation of a 'm_and'atory statute with guaranteed

rights like the present case.

10



B. The District Violated Education Code Section 45028 By Failin ng

To Pay Teachers Unlformlx F‘or Their Years Of Training And
Expenence.

Education Code Séction 45028 with limited exceptions, neither which
is applicable to the facts of this case, requires that teachers be paid
uniformly for their years of training _-and experience. In other words, if a
district has two teachers With 7 years of experience in the district and 45
units over their bachelor's degree, they are entitled to receive the same
salary. In order to deviate from the uniformity requirements of Education
Code Section 45028(a)(1), the salary. schedule. '‘must operate on some

criteria other than years of training and experience. See, €.g., Livingston,

supra, 219 Cal.App.3d at p. 1522-; .California Teachers. Association v.

Governing Board of Hilmar--UniﬁedSchgél Disfricf (2002).-95_.Ca;tl.AppAth
183, 196; ("Hilmar"). ' In the present. case, s'aléry'p_laceh'q_e'nt_.was ba:se'd
solely -on years.of trainirig_,and:_yeats of -¢xperienc_c-.-- (Slip:Op., at: pl. 3) Since

| there was no agreement with the.union to:advénce-- teachers on a criterion

“other than uniform 'allowance for -yéaré of .-trai,ﬁing_;and.:; experience, ﬂ1e
exception to Section 45028 does not apply and unlformlty is required. See,

€.g. Adalr upr)

Appellantsalleged two. separate violations'»-"of;,__-Education Code

Section _45.028 in their pleadings (CT at p. 26) 1.) The district's limitation

o

of teachers' advancement on the salary schedule to one experience step and

one column per year. (The -cdurts___.in,_;;Wh-i.ttier; supra, and Livingston, supra,



held that this type of salary advancemen't limitation violated Education
Code Section 45028); and 2.) The pa)rties"':a;greement to freeze the salary
schedule in the 2005-2006 sche'ol year for teachers on steps 1 through 11,
while allowing other teachers on different steps to advance on the salary
schedule and not be frozen. (The court in Adair, supra, held this behavier
and the parties' agreement violated Education Code Section 45028).

.. In the. present case, the facts.are.similar'to the facts in Livingston,

supra, Whittier; supra, and‘Adair, supra. ‘The uniform salary violation

regarding the limited advancement to one Step;.d(jwn ‘per year occurs as
follews: if a teacher did not earn enough units to -move to the next
hori.zontal .column by the time she.*reached'the-‘-las't‘_\'-eXperience ‘step in the
column, she remained on the last step for asmany‘-yearsas it took until she
- earned -the: units to.advance to the:next.-"column:‘ “However, when she
eventually obtained enough units to advance; lShe -was then limited to only

one experlence step no. matter how many years 'of experlence she had This

llmltatlon resulted in dlsparlty of salary among -teachers because the

teachers"placement\on ‘the salary schedtlle did not jcorre‘lat‘e ‘with the years

of experience they actually accrued. ‘T'eache:rs*i- with the same years of

experience and the same units ‘were: thus- paid- differently. - See, e.g.,

Whittier, supra; Livinston, supra.
The district's salary ‘schedule ‘for -the 2005-2006, 2006-2007 and

2007-2008 school years also: ViQ-late_d the uniformity requirements pursuant

12



to Adair, supra. No step or column advarices were allowed for the 2005-
2006 school year for teachers on Step ‘1 through 11. However, teachers on
| Step 12, 14 and 18 were permitted t0'advance.:. This resulted in disparity of
salary because teachers on Step 1 through 11, who lost a year of experience
"and had to work. one more year to reach the same salary experience step as
those teachers on Step 12 through 22 uvho advanced. - This result is contrary

to Adair, supra..

In addition, the courts have invalidated-other district violations of

Section 45028. See, Palos Verdes, supra; Wygant, supra; United Teachers-

Ukiah, supra; Livingston, supra; Lancastér, supra; San Francisco, supra;

Whittier, supra; Adair, m “The above-cited cases:all permitted the
teachers and/or their unions to file "an-actiori 1n 'Superior Court to enforce
the mandatory prov1s1ons of Educatlon Code Sectlon 45028, despite the
fact that almost all of these: dlStI‘lctS had collectlve bargamrng agreements

C. The Court Of Appeal's -Decision -'I's _Contrary _To ~And

Inconsistent With The Cases of Veguez, Umted Teachers-Los
Angeles and Tracy. :

The Court of Appeals' dechion_ is flawed when 1t states that "None

of the cases the unions cite supports their conclusion that Section 44924

perrmts them to avord exhaustmg the grlevance/arbltratlon procedures

- (Slip Op at p 15) Thls is mcorrect because the case of VepLez supra,

- clearly - crtes to and relles on Educatron Code Sectron 44924 to support its

holding that ”lawsults'to -nforce nghts guaranteed by the Educatron Code

3




are not subject to internal exhaustion requirements." Veguez, supra, 127

Cal.App.4th at p. 417

In Veguez, supra, tﬁere- wz‘is"'aicol"lectivé -Bargaining agreement
between the district and the teachers associati;)n Which contained a
" provision regarding differential l¢aVe thét was sim-ilaf to the language of
Education Code Section 44977. Id. _at p. 416. Mo;eover, the grievance
procedure contained in the collective bargaini:ng‘égr’eement further required
"... a teacher challenging either the "'interpretatién or application" of the
agreement or claiming a ""violation" of the:agreement to follow...internal

grievance procedures, cu.lminati}lg in:binding arbitration." Id. atp. 416.

In Veguez, supra, the teacher ﬁ,l.e'd-aa vpet}iti'on for writ of mandate
requesting orders directing the d:istricts to-*gréhf:‘her five: mont'hs of
differential leave pursuant to Section: 4'4'97:7:.and. jtc')f:r'einvstate'her. . The
district contended that because the teacher's claimikfor differential pay fell
within ‘the terms of her collec_tch: _bargain;i__ng';'réjgféemeﬁf;=-her-'t- failure to
exhaust the grievance procedures in that agreer;nen.t'.l.y_éfvréd her-p_e_tition for
writ of mandate. | |

However, the court found t_hat::' SR TN

-"Veguez challenges neither the- district's interpretation. nor its
application of her collective bargaining agreement, but rather
its denial of her rights under Section 44977.:+Lawsuits ‘to
enforce rights guaranteed by the Education - Code are not
subject 'to‘ internal “exhaustion- requirements." (Tracy, supra,
96 Cal.App.4th at pp. 537-538, United Teacher-Los Angeles,
supra, 24: Cal'.Ajpp..éﬁ‘ “at " pp. 151915205 see .§ 44924




["[e]xcept as provided in Sections 44937 [right to dismissal
hearing] and § 44956 [rights of termmated employee], any
contract or agreement, express' or .implied, made by any
employee to waive the benefits of this chapter or any part
thereof is null and void"].)" Veguez, supra, at p. 417

The instant Court .of Appeal decision is directly contrary'to the
holding in Veguez and highlights 'the inaccuracy of the court's conclusion
that “None of the cases the unions cite supports their conclusion that
Section 44924 permits them to avoid exhausting theﬁ grievance/arbitration
procedures." (Slip-Op. at p 15).

Like Veguez, the teachers in the ,present case :are not seeking to
enforce the collective bargaining agreement but rather'man-datory statutory
rights contained in Education Code Section 45028.{- .-As such, their claims

do not seek an 1nterpretat10n apphcatron -Or v1olat10n of the collectlve

bargamm.g-agrcentent and are therefore should not be subject to the mtemal
exhaustion requlrements of the contract There is'no dispute between the
teachers union and thewdistrict‘ ”reéarding the .inte'rbr'e(tation of their
agreement. I

L1kew1se the Court of Appeal's decrsron is contrary to Umted

Teachers - Los Anﬂes supra, because 1t 1gnores the holdmg that Sectron

44924 renders null and vord any collectlve bargalmng prov1sron that
conflicts with a mandatory Educatron Code statute and therefore mternal

~ contract remedies need not be exhausted The Court of Appeal‘s decision is

flawed because it attempts to di_stinguish the hol‘ding of United Teachers-
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Los Angles by assuming that the decision was based on the definition of

grievance under the contract rather than Sec‘tilon 44924. (Slip Op. at p. 10).

In United Teachers — Los Angeles there was a collective bargaining
agreement which contained regulations that were contrary to a mandatory
provision of the Education Code, i.e., Section 44922. The Court held that
the regulations in the parties' collective bargaining agreement which were
contrary to the mandatory section of 4492:‘2..-"w'ere rendered null and void by

operation of Section 44924 as being contrary to law." United Teachers —

Los Angeles, suora, 24 Cal.App.4™ at p. 1519.  Thus," "[clonsequently

petitioner was not ‘required to exhaust admihiét_r‘ative remedies before
seeking equitable relief in the trial court." Id. at p. 1519, FN 4

D. The Court Of Appeal's-Decision Is Contrary To The Supreme
Court's Decision In San_Mateo And Is Contrary To And
Misconstrues _The - Significance Of - The - Sup;eme Court's
Decision In Round Valley.

This Supreme Court in San Mateo upr found that where statutes
are mandatory, a contract prov1s1on Wthh would alter the statutory scheme

would be nonnegotiable under Govemment Code SCCthIl 3540 because the

proposal- would "replace or set as1de" the sectlon of the Educatlon Code

'»1.

San Mateo, supra, 33 Cal 3d atp 866

This Supreme Court held in Round Vallev, supra, that the arbitrator

exceeded his powers and could not enforce a __provision i’n the collective
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bargaining agreement that was in conflict'with and was preempted by the

Education Code. Round Valley, supra, 13 Ca'l. 4th at p. 272.

The underlying issue was 'whe‘ther the-provision set forth in the.
collective bargaining agreement cOrlﬂigted with the Education Code and if
so, whether it was preempted from collective bargaining. Both the school
district and teachers union entered .into a collective bargaining with a
contract provision setting forth procedures. for ' the dismissal or non-
reelection of any probationary teacher. The agreémentprovided that the
Superintendent woLxld give notice of the specific reasons ‘for the dismissal
or non-reelection and that “just cause" was required for dismissal or non-
reelection of probationary teachers. -

When the district non-reelected. a~~.pfobationary teacher it did not
comply with the contract and did ﬁdt })rovide reasons to the teacher for Ith'e
non-reelection. A grievance was filed ~cl-aiming‘,‘-:-the: scho‘ol-xdistrict had
violated the collective bargaining‘agreerﬁent. The “district insisted the
grievance was not subject to arbitratiot;-~beéaﬁs;éihe : Edﬁcation' Code gave
the district: the power to- non-reelect a ﬁtdbéti_onaf_y -employee . without

statihg a reason for théir décision ﬁnder' Section 44929.21. The teachers'

association filed a motion to compel arbitration and:the arbitrator found that
the district had violated the agreement and ordered it to comply with the
procedures. The district thereafter filed a petition to vacate the arbitration

award. The trial court granted the district's petition and concluded that. "the
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arbitrator exceeded his powers by giving effect: to provisions of the
collective bargaining agreement which ‘were in conflict with, and
superseded by section 44929.21(b), and Government Code Sections 3540

through 3549.3." Round Valley, supra, 13 Cal.4th at p. 274. The Appeliate

Court reversed and held there was no conflict between the collective
bargaining provisions and the Education Code and thus the contract was
valid and enforceable. The Supreme Court granted r.eview.q

Upon review by the Supreme Court, the district argued that the
arbitrator did not have the power to determine the issue nor was it a proper
subject to arbitrate because under Education Code :Section 44929:21 the
district had the statutory right to non reelect a .prOBationary teacher without
cause and thus, the Education “Code  preempted - the . provision in 'the
collective bargaining agreement.. |

The Supreme Court reviewed thé_stvatut'_:c‘)ryxs'_qhg:m@ of the Education
Code and also the purpbse and: scope-of rcblleétive‘_-ba;ga.inin'g under. the
EERA as set forth in.the Government Codg.:' at'f.S_ection 3540 et seq.,
including Section 3543.2, whichse_tsforth ééxjffgiin';::l\iifr;ited-'exceptions when

collective bérga»inir’lg: may -supéf“se'cii; the EducatlonCode ..Tl‘le Sﬁpfeme

- Court 'fdﬁﬁaﬁ:t“ﬂét".'Govemment Code Section 3540 ﬁ;ﬁher'mandates that the

provisions of the. Government. Code relating -to : collective bargaining .

agreements shall not supérscde the.Education Code_":;,Round. Valley, supra,

at p. 280. It continued, "[m]atters outside the scope of ... Section 3543.2




i

(a) ... may not be the subject of collective bargaining, and may not

supersede other provisions of the Education Code." Round Valley, supra, at

p. 283.

The Supreme Court in Round Valley relied on its decision in San

Mateo, supra, where it concluded "... the Education ‘Code preempts

collective bargaining agreements if the provisions of the code would be

'replaced, set aside or annulled' by the agreement. (San Matéo, supra, 33

Cal.3d at pp. 864-866.)" Id. at p. 285

The Round Valley Court further held that "[blecause the contract
clause in this case was directly contrary'to the procedures: established by
Section 44929.21(b), it violated the nonsupc’rc‘c’s‘sion clause of Government

Code Section'3540." Id. at p. 284 Round -Vallev is consistent with the

public policy set forth. in' Education - Code Section 44924 “and the

Government Code and the: cases of -=Veguez,f-'-.supra;‘;;;-;FI?racy, -supra; and

United Teachers-Los Angeles,. supra; (all-of .which ;héld-j«.that “any contract

provision which conflicts' with the mandatory 'stétute_sri:i-n.:-th.e Education
Code are rendered null and void by opération of Section 44924 and lawsuits

to enforce .rights guaranteed by the Education Code are “not ‘subject to

internal exhaustion requirements). -

The'-ldeCi__sidn of the Court of Appeal in the present case is contrary to

the rule. of:law: and decisions of San Mateo, .sﬁpra,fand Round-Valley,
supra, which found when the legislature ‘has 'creéted a non-waivable
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(mandatory) statutory right under thé¢ Educdtion Code, a contract provision

e

that is contrary or would alter the statutéry scheme is non negotiable

vbecause it would "replace or set .asid-e" the Education Code. (Ropnd Valley,
supra,13 Cal.4th at p. 285; San Mateo, supra, 33 Cal.3d at pp.-864-866.)

In the present case, it is clear that under Section 44924 the teachers'
statutory rights under Section 45028 cannot be waived by contracf and thus

are preempted. See, e.g., Parlier, supra; San Mateo, supra: Round Valley,

supra. The Court of Appeal ignored Section 44924 and didn't even reach
the teachers' second claim that their agreement to, fr_eeZe the -advancement
of some teachers and not others in 2005-2006 school year is contrary to
Section 45028 and that the enforcement of the contract provision would
alter, replace or set aside the Education'Code. H

| Here the Court of Appeal simply dismissed ‘the -underlying law

regarding preemption of mandatory Edu.cationCode rights f_rom collective

bargaining set forth by this Court in San Mateo and Round Valley and: tried

to distinguish Round Valley on the basis that: 1.) The parties went through
arbitration; and 2.) that:

"[A]-school district's decision not to"reelect ‘a:probationary

teacher ... is vested exclusively in the district and cannotbe
the “subject of collective ‘bargaining.'# (Citations omitted.)
Therefore, the school district's - decision could not be
challenged.as a'breach- of the collective bargaining agreement. .

Here, unlike in Round Valley, the statutory scheme makes it

clear that 'matters -Zrelating.jtd- wages ‘... and-other terms and
conditions of employment' (which include 'procedures for

"_1‘20. |
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processing grievances') can’' be the subject of collective

bargaining. (Government Code Sectlon 3543.2, subd. (a) ..

(Slip Op. atp: 11) '

The glaring flaw -in-the. Court's reasoning-is that the right to a
uniform salary provided in Education Code Section 45028 lists two
exceptions that can be bargained and neither is applicable here. - Section
45028(a)(1) permits bargaining "if a public school employer and exclusive

representative negotiate and mutually agree to a salary schedule based on

criteria other than a uniform allowance for years ‘of training and years of

experience pursuant to Chapter 10.7 (commencing with Section 3540) of
the Government Code." (Emphasis added) In-the present case, as noted by
the Appellate Court, "Salary placementﬁon [thejschedule]' was based solely
on years of training and years of experience." (Slip Op. at p 3) It is-settled
law that a demurrer' admits all mate'rial~faets.properly.,pleaded. Blank v.
Kirwan (1985) 39 Cal.3d 311, 318. | o

When the salary schedule is limited _to"yearsf of training-'and years of
experience and | no- other | cr1ter1awere bargamed between 'the ‘exclusive
representatlve and the dlStrlCt ‘the dlstrletand the unlon are prevented from

bargammg away the rlght under Sectlon 45028 to umform salary See e.g.,

Hllmar supra ‘Adair, supra. Accordmgly, ]ust as in Round Valley, supra,
. the subject of umform salary has been preempted by the leglslature See

also San Mateo sum Therefore llke Round Valley, the arbltrator would
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not have the power or authority to enforce 'an agreement that conflicts with

¢

!

the Education Code. ,
E. The Court Of Appeal Misstates The Teac.hers:' Pleadlngs.--v-

The teachers' complalnt hereln sought to enforce thelr mandatory
rights under Section 45028 of the Educatlon Code However the Appellate
Court mischaracterized thelr pleadmgs and found that they amounted toa

mlsmterpretatlon of the contract" and thus found they were requlred to
arbitrate their cla1ms for violation of mandatory statutory rlghts under the
Education Code. -

In seve\ral places in’ Iits‘ dec1s1on, the Court of Appeal
mischaracterized the teachers | complamt as.allegmg a l m1s1nterpretat10n of
the collective bargalmng‘ agreement | The Appellate Court repeatedly
mlsstated the teachers allegatlons in. thelr complalnt (See e. g Sllp Op at
pp 7,8, 11, 17) For example the court wrote R

"Paragraph 17 alleges that SETC called the alleged

misinterpretation of the agreement to the district's: attention -

in a letter. A copy of that letter was made an eXhlblt to the

union's complaint." (Slip Op at pp. 7, 8) ‘

Contrary to this _s.tatem‘ent_, an_d‘ ,t_:o_nclusﬁion,- paragra_ph 17 actually

reéds’_asi.f@ll_gwslfv

7. Petntloners are 1nformed and belleve and upon such
~ information. and - belief . allege. that .on April 30,- 2008,
Petitioners demanded ‘that the Respondents comply with the
‘EducationCode: and :reclassify: all - teachers on-the salary
schedule on the basis of uniform allowance for years of
service and to pay‘back pay. A true and correct copy of this
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letter is attached hereto and ihcorpcrated. herein by reference
as Exhibit "C"." (CT at p. 4)

Paragraph .17 of the complaint clearly shox.v:s"that the teachers were
not seeking to enforce compliance with the ccllective bargaining agreement‘
but with the controllmg statute In addltlon the letter that the teachers
union sent to the district in Aprrl of 2008 shows that the teachers claim and
dispute involved violation of the EdLiCation'Code"'and was not to enforce the
contract. |

The present case is ariatcgotls to Tracy, supra in the sense that the
teachers herein are not seekrhg to 'enf)drc‘e' ‘the collective bargaining
agreement but rather they seei:.('.to" enforée their rr'rahdatcry rights under the
Education Code. The misstatement and r'r?iisch'aracteriiati-cn" of teachers’
pll'eadings led the court to the 'imprcp'er"'coriclus:i.ch‘that_«th:e teachers{claims
herein are tantamount to an action on the c'o'ﬁ&ébt and 'Shcuid“ therefore be
: arbitrated”in the first instan'c'ef.‘

Several courts mcludmg, Tracy, supra; Umted Teachers ~ Los Angeles

supra; Livingston, supra; and Uklah supra, have re_]ected 51mrlar arguments by

school districts attempting to transform the 'actro_r_l -_mto ;a ;.ccntract. dispute or to

implicate the EERA. The case law is clear-that_if,an a_’cti“onz is brought alleging a

violation of a mandatory section of the Educati_on_CQQe_;._'the _parties are not

- required to exhaust internal grievance procedures - contained in a collective

bargaining agreement, See Livingston, supra; San Mateo, supra; United Teachers

- Los Angeles, supra; Tracy, supra; Veguez,  supra; United Teachers — Ukiah,




supra. The teachers herein seek in their petition and complaint to enforce their
statutory rights under Education Code Sectioni 45028 and seek redress in the

courts to remedy the respondent district's violation thereof.

F. The Court Of Appeal's Decision Is Contrary To And Ignores
The Established Rule Of Law = That Exhaustion Of

Administrative Remedies Is Not Required When The Remedy Is

Inadequate, Unavailable, Or Futile.

The law is clear that arbitration is favored as a means of resolving
disputes covered by a collective béf'gailning-agreernent. The éeneral rule
nequires exhaustion of internal rernediee before reéo'rting to the courts in the
éﬁsence of facts which would excuse one. fr.om' préing such remedies.
Service Employees Intern. Unlon, Local 1000 (CSEA)_v. Department of

Personnel Admin. (2006) 142 Cal.App.4th 866, 869 -870; citing Charles J.

Rounds Co. v. Joint Council of Teamsters No. 42(1971) 4 Cal.3d 888, 894,
Howev'er, the rule requiring exhaustion of administrative remedies does not
apply, for example, where 'an admlmstratlve remedy is dnavailable,

(Tleman v. Trustees of Cal. State UnlversuL& Colleges (1982) 33 Cal.3d

211 217 ("Tleman") Anton V. San Antonlo CommunmLHosn (1977) 19

‘Cal.3d 802, 829)‘ madequate (Glendale CltﬁmmWees Assn‘., Inc. v. Cltv

of Glendale (1975) 15 Cal.3d 328 342 cmng O oA Assoc1ates v. City of

Torrance (1974) 37 Cal App 3d 830 834 Dlaz v. (hntorlano (1969) 268

| Cal.App.Zd 807,- 812) or futile (Vemon Flreﬁ;_rbters v. CltZ'Of Vernon

(1980) 107 Cal.App.3d 802, 826). See also Huntington Beach Police
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Officers’ Association vs. City of Huntington -B’each:(l976) 58 Cal.App.3d

492.

In Tiernan, supra, the Supreme Court further found that "The doctrine

of exhaustion of administrative remediesdo_es not require a litigant to
present his or her claim to an administrative body:powerless to grant relief."
Id. at p. 218.) Therefore, an administrative.remedy--is only available and
adequate if the arbitrator has the power to enforce the right or claim sought.
Thus, it is a two-step process ‘to .determine ‘if-a" party to a collective
bargaining agreement must exhaust its: interna_l' -administrative remedies.
The first step. is to determine whether the dispute fits within the scope of the
contract provisions and the second step is to_-.-deterr_r_-line whether an.adequate
and.availab_le remedy exists or whether it. would be futile to go through the

process:.

EERE

With resoect -to : the ﬁrs.t: step,theteachers' -c_lai'm.s:: here'in; for
violation of- mandatory statutory rights under Educatton Code Section
45028; do not. fit within the scope of the: deﬁmtron of ‘grievance in the
contract . which-, . defined as ‘a dlspute "mvolulng san’ alleged

mlslnterpretatlon mlsapphcatlon or V1olat10n of thlS agreement"

Here the Court of Appeal focused only on the teachers ﬁrst statutory
- ¢laim for wviolation of Sectlon 45028 1nvolvmg the limitation of
advancement on-the salary schedule to one stepj__p_e_r;‘jyear (a» Whittier and

Livingston ‘violation) and ;w_hether;‘_that_;clai_m%ﬁt_‘_-;.within»:the--deﬁnition of

2
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grievance under the collective bargaininga’greement. It erred when it did
not even consider whether the teachers second claim for violation of
Section 45028, regarding the agreed upon freeze in the 2005-2006 school
year (an Adair violation), fit within the definition of grievance. This
second claim regarding the freeze is purely a claim forviolation of statutory
rights and therefore does not fit within»--. the icollective 'bargaining
agreement's deﬁnition of grievance. |

Teachers submit neither of their claims fall within the definition of
grievance, as alleged above, because their claims seek to enforce mandatory

statutory provisions of the Education Code and not to enforce the contract.

See €. g, Tracy, supra; Veggez supra; United Teachers Los Angeles

supra.

L The arbitrator does not have the power under the contract
to render a decision on statutory violations of mandatory
secttons of the Educatwn Code. '

With respect to the second step of the process regarding whether an
adequate and available remedy eXists or whether rt would be ﬁmle to go
through the process, the law is 'well—establ‘ished that an arbi-trator's powers

and authority to provide a remed'y are limited _-to and solely derived from the

terms of the contract "The powers of an arbitrator derive from and are

: limited by, the agreement to arbitrate " 'Moncharsh V. Heilv & Blase (1 992)

3 Cal 4th 1 8 Advanced Micro Dev1ces Inc V. Intel Corg (1994) 9 Cal 4%

362 375; Anda Technologies, Inc v. Roos Instruments Inc (2001) 87
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Cal.App.4th 534, 543. Therefore it is important to examine and analyze the
terms and provisions of the agreement of the parties.

In the present case, the collective bargaining contract limits the
arbitrator's powers as follows:

"The award shall be limited ‘to the specific. issue or issues

contained in the grievance filed. The arbitrator shall have

no authority to add to, delete, or alter any provisions of

this agreement, but shall limit his/her decrsron to the

application and interpretation of its provisions."

(Emphasis added)

By its own terms, the agreement requires the arbitrator to "limit
his/her decision to the appllcation and 1nterpretation of its prov1s1ons " The
internal grlevance/arbitratlon procedure is unavailable and madequate to
remedy claims for violation of Section 45028 of ,the Education Code
because it is a statutory right that cannot be Waived. As such, exhaustion of
the mternal grievance prov131ons of the collective bargammg agreement
would be futile in this case because Section 44924 renders null and vord
any contract prov1510n that conﬂicts w1th a mandatory statutory right under

the Education Code mcludmg Section 45028 Under the entire legislatlve

cheme of the Education Code mcludlng Sections 44924 and 45028 and.

Govemment Code Section 3540 et seq., Wthh are SLlﬁC statutes and the
cases mterpretmg these statutes, the state of the law is clear that when
mandatory rights under the Education Code are involved, a collective

bargaining provision that is contrary to-or would alter or set aside the
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protections of the statute is null and void. (See; e.g., San Mateo, supra;

Round Valley, supra; Veguez, supra; Tracy, supra and United Teachers-Los

Angeles, supra) Thus, an arbitrator, given-the limitations noted above, is

rendered powerless to enforce the agreement and has no power to compel
the district to comply with their duties under Education Code Section
45028.

In addition, requiring exhaustion of the internal procedures in this
case would be futile because under the contract the arbitrator does not have
the "authority" or power to "add to, delete or 'al'ter'any provisions of this
agreement." As such, the'e_-i(press:' ‘:p'royislo'n' contamed in the collective
bargaining agreement where the partres agreed to the 2005 2006 salary
freeze and the non- umform salary, wh1ch v1olates Educatlon Code Section
45028 pursuant to Adarr supra, cannot be added to deleted or altered by
the |arbitrator. Consequently, the arbitrator cannot "ﬁx". the agreement or
any provision thereof that conflict wlth the t'_eae_hers_.'. mandatory statutory
rights in order to comply with the Educatlon Code. - Therefore, the

Appellate Court was mlsgu1ded inits conclusmn that there was an available

remedy for the teachers to exhaust When it .stated f,!'N\o_r: ,_do we see_ _anything

that would precludeah arbitrator from Jdetermini-ng how that agreement
. must be interpreted to comply with the":'.Eduoat:iorf“-Cod'e'.":"'(S‘lij:) Op., at p.

17)
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In light of the foregoing, exhaustion,should not have been required
herein because there was no adequate remedy available due to the
arbitrator's lack of power ‘to modify the agreement -to comply wrth the

mandatory provisions of the Education Code.
| V.
CON CLUSION

Education Code Sect1ons 45028 and 44924 must be interpreted
consistently with the public policy and legislative 1ntent to guarantee certam basic
nghts to teachers uniformly throughout the State The Appellate Court’s decision
is contrary to these sections Aar._l'd 10 numerous cases interpreting them and will
create confusion for future courts and uncertainty for school distri-cts and teachers
statewide. The Appellate Court's decision will destroy the unifo_rm application of
mandatory provisions of the Education Code. For these reasons, review should be

granted.

Dated: August 22, 2010 Respectfully submltted

TUTTLE & McCLOSKEY -
A PROFESSIONAL CORPORATION

'By-

Ernest H. Tuttle, III

By % L N Tt

/K yM uttle
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COPY

NOT TO BE PUBLISHED IN OFFICIAL REPORTS

California Rules of Court, rule 8.1115(a}, prohibits courts and parties from citing or relying on opinions not certified for
publication or ordered published, except as sreciﬁed by rule 8.1115(b). This opinion has not been certified for publication
or ordered published for purposes of ruie 8.1115. : :

IN THE COURT OF APPEAL OF THE STATE OF CA&H

W

JuL 142010

SIXTH APPELLATE DISTRICT
| | MICHARL S VLY, Chrk

CALIFORNIA TEACHERS H033788 Y ~5ERGTY
ASSOCIATION AND SALINAS (Monterey County
ELEMENTARY TEACHERS COUNCIL Super. Ct. No. M91905)
etal., ' '

Plaintiffs and Appellants,

V.
GOVERNING BOARD OF THE
SALINAS CITY ELEMENTARY

SCHOOL DISTRICT et al.,

Defendants and Respondents. .

- Plaintiffs California Teachers Association (CTA) and the Salinas Elementary
Teachers Council (SETC) (collectively, the unions) brought an action against defgndaqts
Governing Board of the Salinas City Elementary School District and the Salinas Ci.ty ‘
Elementary School District (collectively, the Dlstrlct)The action alleged that the :
District’s interpretation of .the parties’ col1ect-i—vewbar-g-ai-n—in-g—»agwefnen—t—ereated_—teacherﬂ»----
pay disﬁarities in violation of Education Code section 45028, and that contract language

freezing advancement for some but not all teachers for the 2005-2006 school year created

! Further statutory references are to the Education Code unléss otherwise noted. -



additional salary uniformity violations. The District demurred on the ground the court
lacked jurisdiction because the unions had not adequately pleaded exhaustion of the
administrative remedy specrﬁed in the collective bargammg agreement. The trial court

sustan}e\d the demurrer without leave to amend and dismissed the action.

‘,On appeal the umons claim the sustaining of the demurrer was error.’ They
contend that (1) “case law is clear that even though a salary schedule is negotiated and is
a pdtt-of'the collective bargaining agreement . . . , the Superior Court still has . . .

| hjhrisdletlhlli?lt-“o;determine hvhether the salary schedule or the implementation violated . .
section 45028;” and (2) they “had no adequote or available administrative remedy to
exhaust.” We conclude the demurrer was properly sustained, and we affirm the

judgment.

I Background

As this case comes to us after the sustaining of a demurrer, we accept as true all
properly pleaded material allegations in the unions’ verified Petition for Writ of Mandate
and Complaint for Declaratory Relief (the complaint). (Mirkin v. Wasserman (1993) 5
Cal.4th 1082, 1087.)

CTA is an employee organization that represerlts its members “in all matters
relating to their employment.” SETC is a local chapter of CTA. SETC is “the exclusive
representati've employee organization for the credentialed ernployees of [the] District.”
The District has Junsdxctlon and control over the employment status, classification and

salary of [the unions’] members who are certrﬁcated employees of the Drstrrct ”

SETC and the District are parfies to a collective bargaining agreeiment that was in-
/

effect at all times relevant to their dispute. A negotiated salary schedule is a part of that

2 The unions have never argued that amendment of the complaint would cure their
failure to allege exhaustion.



agreement.” The schedule is in the form of a gr1d w1th 22 Horizontal rows or- “ste )
representing years of teaching experience and six vert1cal columns’ representmg hours of
training 'beyond a bachelor’s degree. “Teachers are placed and paid on the salary
schedule according to their years of teaching experience (service) and education
(training).” "As teachers gain years of service, they progress vertically on the schedule,

" earning salary increases called “step” incréases. As they acquire training credits, they

39

class’” or

[1X1

progress horizontally on the schedule, earning salary increases called
“‘column’ ” increases.

“Salary placement on [the schedule] was based solely on‘years of training and
years of experience:” As respects advancements, howéver, “[t/he District . . . interpreted
th[e] agreement for many years to limit". ."‘advancements- . . t0 one step and one column
per year.” Additionally, “in the 2005-06 school year the District [negotiated contract
language that] froze the advancemeént : . . for teacheérs on'steps1°through 11 but
permitted teachers on steps 12; 14.and-18 to advance . : .. This‘action had the effect of -
creating additional salary uniformity.violatiOhs'I”. ‘The District’s “failure to classify
teachers on 4 uniform basis has caused : .'a dlsparrty n; salarles ‘in that numerous
teachers with the same experience and training ;aretbeingvipaid?at different rates in -
violation of their rights under the Education Code. CEREEE |

" The collective bargammg agreement includes a ﬁve step grlevance resolution
process that culmmates in bmdmg arbitratior if the grlevance is not resolved at an earlier
step. A’ grlevance is' “a wrltten claim by a grlevant that a controversy, d1spute or

d1sagreement of any kind exists’ ar1s1ng out of or'in some-way. mvolvmg an alleged

mlsmterpretatlon,-'~m1-sapphCat1'o'n, or -vrolat10n'- of thrs“‘[cdlle’c’tl«ve'«.bargéumng] agreement'."”" "

3 A copy of the salary schedule in effect for the 2001-2002 through 2005 2006
school years was attached as an thlblt to the: complamt *A copy of the salary schedule
in effect for the 2006-2007 school year: was, also attached :
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A “grievant” is “[a]n employee or group. of employees or SETC, provided an employee(s)
has been adversely affected.” | _

In April 2008, SETC met with District ofﬁ01als In a letter sent the day after that
meeting, SETC.told the District, “As stated in our‘._ .. meeting, it has come to [our]
attention that the method agreed to by the District and SETC to advance our bargaining
i un-itn.'rembers on the salary schedule is in effect,_illegal’.’ because “[o]ur members are not

advancing on the salary schedule as stipulated in . . . Education Code Section 45028.”
The letter demanded that the District “take 1mmediate action to determine which
bargaining unit members are, in need of a salary correction and take the appropriate
_actions to compensate these bargaining unit members.” It concluded, “We look forward
to receiving your response at our next‘_'_scheduled._meeting e
After the District “wrongfull%r ﬁ;iled and refused . .. to reclassify [SETC’s]
members according to Education Code § 45028, the‘unions filed suit. Their complaint
prayed for an order compelling the District (1) to “reclassify each teacher on the salary
schedule on the basis of [a] uniform allowance for.-.. years of experience and training,”
(2) to pay '“back_.p_,ay with prejudgm-ent interest,” and (3) to “calculate and pay the proper
retirement contributions ... . .”. The complaint also sought a declaration that the District
“violated Education Code section 45028 and the teachers’ rights thereunder” by falllng to
classify teachers uniformly according to years of experienee and t_rain_ing, and that it was
| required to pay teachers back pay with interest and rnake._ proper retirement contributions.
‘The District demurred to the complaint on«.tWO. grounds: .(1) lack of subject matter

_]urlSdlCthI’l “because [the u umons] failed to adequately plead they. exhausted the

[grievance/arbitration procedures] in the . . collective bargalmng agreement ? and (2)

* This court granted the District’s unopposed requeSt that we judicially notice a
certified copy of the grievance/arbitration procedures. The District filed a similar request
in the trial court. 'We assume that request was‘also unopposed giventhdt a month later,
the unions attached a copy of “pertinent sections” of those procedures to their brief
opposing the District’s demurrer. Although the appellate record’ contalns 1o express

4




failure to state a cause of action. The trial court sustalned the demurrer on the ﬁrst
ground “I agree with that position. I agree that the grlevance procedure must be
exhausted before seeking judicial review. So I’ll sustain the demurrer without leave to

amend.” The case was dismissed, and the unions filed a timely notice of appeal.

II. Discussion
A. Standard of Review
“In reviewing the sufficiéncy of a complaint against a general demurrer, we are-
guided by long-settled rules. ‘We treat the demurrer as admitting all material facts
properly pleaded, but not conteritions, deductions or conclusions of fact or law.
[Citation.]’” (Blank v. Kirwan (1985) 39-Cal.3d'311, 3 18 (Blank).) “This consideration
of facts includes those évidentiary facts found in recitals of exhibits attached to a
complaint. [Citation.]” (Satten v. Webb (2002) 99 Cal.App:4th 365, 374 (Satten).) ““We
also consider matters - which may be judicially noticed: ""-'[Ci;tait'i()n;] ‘Further; we give the
complaint a reasonable interpretation, "reading it as & whole and its parts.in their context.
[Citation.] When a demurrer is sustained, we determirie whether the complaint states
facts sufficient to constitute a cause of action. -é"[Citéitfdnl-]_7’ (Blank;atp.:318.) We -
“review the complaint de novo to determine . . - whether dr"_ntf)t‘the‘ trial court erroneously
sustained the demuirer as a matter of law. - [Citation.]” (Cantu v. Resolution Trust Corp.
(1992) 4 Cal.App.4th 857, 879, fn. omitted.) ==+~ =
© “[A) jurisdictional defense appearing on the face of the complaint, or based upon

judicially noticeable facts, is appropriately addressed on de'rnu'rrer:. [Cit‘ation.]” (Satten,

supra, 99 Cal:App.4th at p. 374.) On appeal, “ ‘the plaintiff bears the burden of

ruling on the District’s request for judicial notice, the order sustaining the demurrer says
the-court “read-and considered” it. Where;:as here, the gri¢vance/arbitration procedures
were necessary for the court’s decision, we assume the trial court granted the request.
(Evid. Code, §§ 453, 456; Aarono]j’ V. Martmez Senftner (2006) 136 ‘Cal. App 4th 910,
918-919.)
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demonstrating that the trial court erred.” [Citation.]” (Zipperer v. County of Santa Clara

(2005) 133.Cal:App.4th 1013, 1020.)

B. Exhaustion of Grievance/Arbitration Procedures

The unions insist fhey were not required‘to exhaust the grievance/arbitration:

“‘;Sr'dcédﬁfés because their action sought to enforce a statute rather than “to enforce

compliance with the collective bargaining.agreement.” The District disagrees, arguing
that because the action “clearly involves a dispute or disagreement ‘of any kind’” that
arises out of or.in some way involves “‘an alleged misinterpretation’ or ‘misapplication’”
of the agreement, it falls within the definition of gnevance *.and is therefore subject to
the grievance/arbitration procedures.. The District contends the unions cannot circumvent
the arbitration requirement in the gfler/anc‘e__pr.,o.cedures‘_;by alleging a statutory violation.
“[T]here certainly-cannot be a law somewhere that says just because somebody alleges
you violated the Education Code, you can ignore a .~ .. fai_lu_re to exhaust” internal
grievance/arbitration procedures. We agree with the District’s position.

“‘Itis the general rule that a:party.to a collective ‘bargaining contract which
provides gr1evance and-arbitration machrnery for the settlement of drsputes within the
in _the :absence of facts which w_ould-excuse hrrn-lfr}or.n_;pnrs_ulng’ _s_uch rem,e_'dres.
[Citations.]. This rule, which is analogous to'the -r'.ulei,rr_qqn}iri;ng the exhaustion of
administrative remedies as a oo_n_,di,tion'.ﬂpreoedent’;.goﬁre'}so;r_vti_n_g.,..to,vthe,}courts .+ .,is based

on a practical approach to the myriad problems, complaints and grievances that arise

under a -collect‘ive bargaining agreement. . It.makes 'possible the settlement of such matters
by a simple, expedmous and mexpensrve procedure _and by persons who generally, are

intimately fam111ar therewrth e (Charles J Rouna’s 0” v Jomt Counczl of T eamsters

No 42 (1971) 4 Cal 3d 888 894 (Rouna's) quotmg Cone v Unzon Ozl C

Cal.App.2d 55 8 563- 564 (Cone) } “Such procedures Wthh have been worked out and
6 _
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adopted by the parties themselves, must be parsued 20 their conclusion before judicial
action may be instituted unless circumstances exist whrch would excuse the failure to
follow through with the contract remedies. [Citations.]” (Cone, at p. 564, italics added.)

“As a matter of public policy, contractual arbitration remains a highly favored
means of dispute resolution even for public sector collective bargaining units.” (Service
"~ Employees Internat. Union, Local 1000 v. Department of Personnel Admin. (2006) 142
Cal.App.4th 866, 870 (Service Employees), citing Posner v. Grunwald-Marx, Inc. (1961)
56 Cal.2d 169, 180 (Grunwald-Marx).) “A party t6 a collective bargaining agreement
containing an express grievance and arbitration mechanism can bypass arbitration only if
it can be said ¢ “‘with positive assurance’”’ [that] the clause is not susceptible to an
interpretation that covers the asserted dispute.” (Ser'ﬁice Employees, at'p. 870, quoting
Rounds, supra, 4 Cal.3d at p. 892.) “Do'db'ts- as to whether the arbitration clause applies
are to be resolved in favor of coverage.” (Grunwald-Marx, at p. 175.)

Here, it cannot be said that the grlevance/arbltratlon procédures in the collective
bargaining agreement are not susceptlble to an 1nterpretat10n that covers the parties’

dispute. The agreement defines “grievance’ 'very broadly as “a written claim by a

grievant that a controversy, dispute or 'dis'agre'err_lent of any kind exists arising out of or in-
some way involving an alleged misinterpretation, misapplication, or violation of this
agreement.” (Italics added.) The unions allege facts that place their dispute squarely
within this definition. Paragraph 13 of the unions "‘"c0rr1pl'ain-‘t alleges that “[a]t all times
herein, a Collective Bargaining Agreement was in cffect between the District and [the

unions]. The District Aas interpreted this agreement for many 'years_ to limit': . |

_advanee'rrrents on thesalaryschedule to one s.tep“aridOne column per year. The District’s
interpretdtion and/or restriction are eentrary:td:rEdiicatibn C(')'d:e- § 45028.” (Italics
added ) Paragraph 14 alleges that the salary freeze 1mposed for the 2005- 2006 school
year pursuant to contract provzszons attached as exh1b1ts to the complamtl “had the ™

effect of creating additional salary un1form1ty v101at10ns-.” Paragraph 17 alleges‘-that
7"



SETC called the alleged misinterpretation of the agreement to the District’s attention in a
letter. A copy of that letter was made an exhibit to the union’s complaint. The letter is
signed by SETC’s president and by the chairperson of its negotiating team. The
definition of “grievant” expressly includes SETC. The complaint thus alleges “a written
claim” by “a grievant” involving “a controversy, dispute or disagreement of any kind . .
in.some way involving an alleged misinterpretation, misapplication, or violation of” the
collective bargaining agreement. (Italics added.) In short, it alleges a “grievance.”

The unions nonetheless insist “it is clear . . . that a ‘grievance’ is limited to
contract violations and that claims to enforce the Ed_ncation Code and specifically section
45028 do not fit within the definition of a ‘grievance.”” We disagree. The definition of
“grievance” is not limited to violations of the agreement. It also includes
misinterpretations and m,isapplicationsi;of that agreement. The definition is more than
broad enough to.include the unions’ claims. We reject the unions’ contention that

“grievances” are limited to contract violations.
1. Arbxtratorjs,; May Interpret and Apply Statutes

The unions assert that “[m]any districts have raised the issue of failure to exhaust
administrative remedies involving statutory rights under the Education Code.” “The
courts have-consistently held,” they contend, ‘‘that the snperior court retains jurisdietion-
to determine if there. has been a violation of the Education Code . . . .” * A long string cite
follews‘ The cited cases do not hold or'even suggest the unions can cncumvent the
- grievance/arbitration procedures i in, thelr collectwe bargammg agreement Three of those

cases do not even mention exhaustlon of administrative remedles (Adazr v, Stockton

Unified School Dist, (2008) 162 Cal.App.4th 1436; California 1 eacﬁ%ﬁS"va Assn V. Parlier
Unified School Dist. (1984) 157 Cal.App.3d 174 (Parlier); Campbell. v, Graham-.
Armstrong (1973) 9 Cal.3d 482.) “Obviously, cases are not a_uthq;ity;}._fon,pr.qusitions not -

considered therein.” (Roberts v. City of Palmdale (1993) 5 Cal.4th 63 372) S
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The remaining cases are readily distinguighabl‘e. In California Teachers’ Assn. v.
Livingston Union School Dist. (1990) 219 C'al.App.3dl 1t503 {(Livingston), a school district
contended the petitioners had to. pursue their claims in the first instance before the Public
Employment Relations Board (PERB). The trial court agreed, but the Court of Appeal
reversed. PERB has exclusive initial jurisdiction over claims alleging “‘unfair practice’”
or violations of the Education Employment Relations Act (EERA). The petitioners had
élleg’ed neither:- Their claims were therefore outside the limited scope of the .
administrative remedy, ahd they were not required to exhaust it. (Livingston, at pp. vl 525-
1526.) Here, there is no contention that the unions must pursue théir“claim’s before
PERB. More importantly, their claims are plainly within the broad scope of the -
grievance/arbitration procedures. Livingston.is inappOSite‘.S_l-:‘f;;'-

- In Tracy Educators Assn. v. v.Supéf}Or' Court (2002)"‘96- Cal.App.4th 530 (Tracy),

(131

the collective bargaining agreement defined “gr"-iev’énce”--' narrowly ‘as “‘an allegation that
the District has violated this Agreement.”” . (Tracy; at p..538:)*Where it was clear the

| teacher’s claim for a leave of absence did not-allege a violation of fh‘e agreement, the
court held that “[t]he arbitration provision . . . does'not cover this dispute.” (Tracy, at
p. 538.) Here;unlike in Tracy, the definition of “g'rievaﬁcéf" covers the unions’ claims.

Tracy is inapposite.

5 Wygant v Victor Valley Joint Union High School Dist. (1985) 168 Cal.App.3d 319
(Wygant) and United Teachers of Ukiah v. Board of Education (1988) 201 Cal.App.3d
632 (Ukiah), also cited by the unions, are inapposite for the same reason. (Wygant, at

pp. 322-323 [“The problem with the school district’s.contention-is that in this case neither
unfair practices nor violation of Government Code sections 3540-3549.3 are alleged

' ”] Ukiah, at pp. 638-639 [noting that “PERB’s Jurlsdlctlon does not extend to all
dlsputes brought by an employee against a school district employer”-and “find[ing]
nothing in the case or statutory law which requires that claims which assert only
violations of thé Education Code be difected to thé PERB $imiply’ because the-defendant
contends the EERA may be implicated in the resolution gp_f,t;!hc;;_g:_lalm’?]v.)_

9 ..



In United Teachers-L.A. v. Los Angeles Unified School Dist. (1994) 24
Cal.App.4th 1510 (United Teachers), the court stated in a footnote that “[t]he petition in
this case was not an attempt to enforce compliance with the collective bargaining
agreement but with the controlling statutes. Consequently petitioner was not required to
exhaust administrative remedies before seeking equitable relief in the trial court.”
(United Teachers, at p. 1519, fn. 4.) The only logical inference from these two meager
sentences, in our view, is that in United Teachers, as in Tracy, the collective bargaining
agreement defined “grievance” narrowly, and that narrow definition put the dispute
outside the scope of the grievance procedures. (See Tracy, supra, 96 Cal.App.4th at
p. 538.) We do not believe these two footnoted sentences can be read to support the
expansive proposition the unions urge. United Teachers does not advance their position.

- Jefferson Classroom T eache;s Assn. v. Jefferson Elementary School Dist. (1982)
137 Cal.App.3d 993 (Jefferson) and Dixon v Board of Trustees (1989) 216 Cal.App.3d
1269 (Dixon) are distinguishable because in both cases, the plaintiffs exhausted their
administrative remedies. (Jejj’ersbn;r,at p. 995; Dixon, at pp. 1274-1275.) Instead of
supportirrg the unions’ position,, Dixon lends implicit support to the District’s position
that a dispute otherwise subject to grievance/arbitration procedures is not exempted from
those procedures simply because the parties’ dispute involves claimed statutory -
~violations, includi_ng a claimed violat'io_n of section 45028. (Dixon, at pp. 1274-1275
[trial court “denied Dixon’s [first mandate] petition without prejudice [fo'r] fail[ure] to
‘exhaustf‘her‘édministrative“rem'e'dies”‘ and, after she engaged inv'nonbiridiri‘g"»~arbftration,

abated proceedlngs on her second petition “so that Ltrtloners could exhaust therr '

administrative remedtes before PERB”].)
Board of Educatzon V. Round Valley T eachers Assn (1996) 13 Cal 4th 269 (Round

Valley), is likewise dlstmgurshable because there too the plamtlffs exhausted internal
grrevance/arbltrauon procedures before resortmg to the courts (Round Valley,‘_‘at p. 273. )

After the dlspute was arbitrated pursuant to those procedure
‘ _ 0 o
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petition to vacate the award, which the trial court grented. (Round Valley, at pp. 273,
274.) The California Supreme Court agreed thaft}ie arf)itréto'r'exceeded his authority by
- purporting to enforce a provision in the collective bargaining agreement that was in
conflict with, and therefore preempted by, the Education Code. (Round Valley, at
p.288.) ‘Round Valle);‘dOes not stand for the proposition that statutory claims are exempt
" from collective bargaining agreement grievance procedures. Nowhere in Round Valley
did the high court suggest the case should not have been arbitrated. Its holding was
narrower: “The statutory scheme governing the proper subjects for collective bargaining

.. and the reelection of probationary teachers . . . makes it clear that a school district’s
decision not to reelect a probationary teacher . . . is vested ‘eicc_lusively in the district and
cannot be the subject of collective bargaining.”. (Round.Vc.zlley, at p. 287, italics added.)
Therefore, the school district’s decisioh could not be'challenged as a breach of the
collective bargaining agreement'." Here, unlike in Round Valley, the st‘atutofy scheme
makes it clear that “matters relating to wages . . : énd"f5ihef ‘termis and conditionsof * - -
employment” (Which include “procedures for"proc'essirig""gri'ei'/’anees”)'can'be“the subject
of collective bargaining. (Gov. Code, § 3543.2, subd. (a).)- Round Valley does not permit
the unions to bypass the grievance/arbitration procedures, because their allegation that the
District’s misinterpretation of the collective bargaining agreeﬁnent violates the Education
Code puts their dispute squarely within the agreemerit’S"deﬁniti.dn of “grievance.”

The District relies on California Correctional Peace Officers Assn. v. State of

California (2006) 142 Cal.AppAth 198 (Peace Officers) to support its contention that

since arbitrators may interpret and apply statutes, the unions muist exhaust the

grievance/arbitration procedures in the collective bér'gairiiifg‘. agreement before resorting
to the courts. We agree with the District’s pOSifibn-'-’-~- g |

In Peacé: Officers, the parties disputed whether superv1sory employees could
observe negotiations-with rank-and-file employees and vice versa The union argued that

they could, and had in fact been doing so for several years ‘pursuant to negotlated “ground
11



rules.” (Peace Officers, supra, 142 Cal. App.4th at pp. 201, 202.) The State countered
that Government Code section 3529, providing thaf supervisory employees “‘shall not
participate in meet and confer sessions on behalf of® ” rank-and-file employees and vice
versa, as-a matter of law superseded anything to the contrary in the ground rules. (Peace
Officers, at p. 201.) The ﬁunion: petitioned to compel arbitration of the dispute pursuant to
a grlevance resolution procedure that called for binding arbitration of “‘grievances which

involve the interpretation, application or enforcement of the provisions of this

the petition, arguing that it was not required to arbitrate the dispute because only courts, -
not arbitrators, can interpret statutes:, (Peace Officers, at p. 202.) The trial court denied
the petition. ({bid.) L .

The Court of Appeal_reverse&,i hq_lding that “[t]here is no statutory exception for
arbitrations presenting issues of statutory construction.” (Peace Qfficers, supra, 142
Cal:App.4thatp..211.) Six reasons supportéd the.court’s rejection of the State’s
argument that arbitrators cannot interpret statutes. .

. First, the State’s position -ran_coun.tér,to the assumptions underlying a long list of
.Califomia decisions “anticipat[ing] that ar‘,bi_t’ratorsfiwi'll engage in statutory
ihterpretation.:” (Peace Officers, supra, 142 Cal.App.4th at p. 208.) The court explained:
“In Broughton v. Cigna Healthplans (1999).21 Cal.4th 1066, for example, the Supreme
Court considered whether a. p,af-fy couldjbe;.:cquigred to arbitrate a cause of action asserted
under the.Consumer. Legal Reme;,di_c_slAc.t_-_,:[»ci."cat.ipn] ;[T]h.e court noted Lh._at;th.@.;U.nited

States Supreme Court ‘has repeatedly made clear that arbitration may resolve statutory

claims as well as those purely contractual if the.parties so intend, and that.in Qoin__g sc;:tlhe ‘
parties do not forego substanﬁve rights, but mé;el_y agree to reéolye them ma different
forum.” [Citation.] The court concluded that ‘statutory damages clalmsarefully
arbitrable.” -[Citation.] Subsequently, in Armendariz v. FoundatzorzH 6?!(&§£$ychcare‘

Services; Inc. (2000) 24 Cal.4th 83, the court;deﬁpcd{_thq,.gnjfnﬁimutr};,p;bg.eqiuralfz.:_.,
12 . S




requirements that would permit arbitration of certam statutory claims. [Citation.] These
cases appear to assume, if not expressly hold, that arb1trators are permitted to interpret
statutes, since it is inevitable that an arbitrator asked to resolve a statutory claim will be
required to engage'in interpretation of the statute.” (Ibid.)

Second, the court found-the State’s contentions “inconsistent with the [California]
Supreme Court’s still-evolving jurisprudence regarding substantive appellate review of
arbitration awards.” (Peace Officers, supra, 142 Cal. App.4th at'p; 209, citing Moncharsh
v. Heily & Blase (1992) 3 Cal.4th 1, which “Ieft opén the possibility that an arbitrator’s
award could be reviewed ‘when according finality to the arbitrator’s decision would be
incompatible with the protection of a statutory right’**].) “This provision for appellate
review of possible statutory violations appears to constitute an implicit recognition that,
as an initial matter, arbitrators are empowered to consider statutory defensesand
therefore to' interpret statutes.”. (Ibid.) | .

" Third, “[w]hile the [Staté’s] contention appeats to be new- to California coutts, it is
not new to the federal judiciary.” (Peace Offi cefs'-Suj):rc'z,‘ 142 Cal.App.4th'at pp. 209-210
[c1t1ng federal decisions “reject[ing] cla1ms by parties to-an agreement to arbitrate that
they should be allowed to bypass arbltratlon because the clalms made by the petltloner
are inconsistent with statutory law or pubhc pohcy”] ) | e

Fourth “there is simply no authority to support the [State s] pos1t10n that courts
alon_e can 1nterpret statutes, to the exclusion of :a_rbrtr_a_tors.-- Itis c,ertarnly-true that courts
will, in some instances, be the fi na'lﬁin'te'rpr'eters of statut'ory law as a'result of their

appellate authorlty, but nothing in the' statutes or the case law suggests that arbltrators

cannotalso 1nterpret statutes d (Peace Oﬁ‘ cers; supra 142 Cal App.4th at p. 210.)

F 1fth the ex1stence ofa potent1ally d1sp051t1ve statutory 1ssue does not preclude
arbitration under Codé of Civil Procedure sectlon 1281 2: (Peace Oﬁ‘ icers; supra, 142
Cal. App 4th at pp. 2 10-211.) And ﬁnally, there is a strong pubhc pohcy favoring

arbitration. (Id atp.211))
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We find the court’s analysis in Peace Oﬂicérs persuasive. There, as here, the
party attempting to avoid arbitration claimed that bc§ause a statute compelled the
ultimate result it was seeking, the opposing party’s position was wrong as a matter of
law. But as the Peace Officers court explained, ‘v‘_E'\/e‘n assuming the [State] is
correct . . ., [the statute] in no way prevents the presentation of this argument to the
arbitrator.” (Peace Officers, supra, 142 Cal.App.4th at p. 211.) “[T]he presence of a
potentially dispositive statutory issue is not recognized as a defense to arbitration under
Code of Civil Procedure section_.v12v81_.2.’_’j;(Peace.a-Oﬁilcers, at pp. 210-211, italics added.)

- . We see noreason to treat the presence of a po__ten_:ially dispositive statutory issue
as a defense to arbitration on a demurrer eith;r. F or all of the reasons articulated in
Peace Oﬁz‘cers,'wé agree that “[t]here is no s_tatutofypx,ception for arbitrations presenting
issues of statutory construction.” _(Pe_c{zc_e; Oﬂ?cers, S._upfa,: 142 Cal.App.4th atp. 211.)

- The unions do not challenge the Peace Officers court’s reasoning. Instead, they
attempt to-distinguish the decision, asserting that.that “the cases cited by the District” “all
had collective bargaining provisions-with a grﬂieyqn‘c_e;p'_rocedure that applied to the |
claim.”; We have already rejected the unions’ ,cc_)nt_c_r;ltion that their dispute is not a-

| _ The unions’ second basis for distinguishing Peace Officers is that “[n]one of the
cases cited by the District involved mandatory. St?f}ltory rights under the Education Code
and therefore: Section 44924 was, also. not an-issue.” ' Section 44924 provides that rights
guarantced by the Education Code cannot be waived by collective bargaining. Aswe

understand the unions’ argument, section 44924 “has been consistently used to render - |

null and void any contractual provisions that.conflict with any of the statutory benefits
and rights set forth in the Education Code.”? Therefore, “[s]ince any contract provision is

void which conflicts with teachers’ rights under 45028, exhaustion pf—qd_friinistrativc
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remedies provided in the collective bargaining agreernent is not required.” We are not
persuaded. © -

None of the cases the unions cite supports their conclusion that section 44924
permits them to avoid exhausting the grievance/arbitration procedures.” (See ante, at
pp. 8-9 [distinguishing Livingston, Parlier, Tracy, Ukiah, United Teachers, and Wygant];
Veguez v. Governing Bd. of the Long Beach Unified School Dist. (2005) 127 Cal.App.4th
406, 416-417 [collective bargaining agreement required parties challenging its “
‘interpretation or application’” to follow internal grievance/arbitration procedures, but
where Veguez “challenge[d] neither,” the dispute was not subject to those procedures, .
and she was not required to exhaust them].) We have found no authority supporting the
unions’ contention that they can avoid arbitration simply beeause their complaint alleges
statutory violations. (Peace Officers, s’upfa, 142-Cal.App.4th at p. 211.) |

| 2. Unavailable and Inadequate Remedy -

Citing exceptions to the exhaustion:doctrine, the unions contend they can bypass

arbitration because it is an “unavailable and inadequate remedy-.”-"f We disagree.?

6 The Drstr1ct does not drspute that r1ghts guaranteed by the Educat1on Code cannot
be waived by collective bargaining. As the District’s cotinisel noted ‘at the hearing on the
demurrer, “We’re not arguing whether or not the-. . . District.could collectively =
bargain . . . to v1olate the Education Code. No. We know they cannot do that. And
everybody else . . . knows that you canrot do'that. ... .{¥]. . : [} .~ [T]hat’s not the
issue before you. The issue before you is how do you ad]ud1cate that? Who has the
jurisdiction to determine whether or not the partles collectrvely bargamed somethrng in
v1olatlon of the Education Code["]” R TP TVR -

7 ‘_ Jeﬁ‘erson cited elsewhere by the unions, 1mphcltly supports the opp051te
conclusion, (Jefferson, supra, 137 Cal. App 3d at pp. 995-998 [claimed violation of
mandatory Education Code provision was arbitrated pursuant to gr1evance/arb1trat1on
procedures before the question was brought before the court] )

8 In paragraph 23 of the complaint, the. unions allege they “have no adm1n1strat1ve
remedies to exhaust, because [the District’s] wrongful action is a violation of their
statutory duty under the Education Code.” This is a legal conclusion, which we need not
credit on appeal from the sustaining of a demurrer. (Blank, supra, 39 Cal.3d at p.318
[““We treat the demurrer as admitting all mater1al facts properly pleaded but not-
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“It is settled that the rule requiring exhaustion of administrative remedies does not
apply where an administrative remedy is unavailable or inadequate.” (Tiernan v.
Trustees of Cal. State University & Colleges (1982) 33 Cal.3d 211, 217 (Tiernan),
citations omitted.) An administrative remedy is unavailable if the dispute is beyond the
scope of the grievance procedure. ;(Ia’. at p. 218; Anton v. San Antonio Community
Hospital (1977) 19 Cal.3d 802, 828-829 .) It is inadequate “if it does not square with the
requirements of due process” (Unnamed Physician v. Board of Trustees (2001) 93
Cal.App.4th 607, 620) or if the decisionmaker lacks the power to fashion an appropriate
remedy.” (Tiernan, at pp. 217-218.)

- The unions contend arbitration is.an unavailable and inadequate remedy because
“[t]he arbitrator’s powers are . ... limited to the ‘application and interpretation of [the
collective bargaining agreement’s] provisions.”” “By [the agreement’s] own terms,” the
unions claim, “the arbitrator has no authority to determine any other issues.” “Therefore,
the arbitrator has no power or authority to enforce or remedy violations of the Education
Code. Nor does the Arbitrator have the authority to order a school district to comply with
Education Code Section 45028.” The unions’ argument is simply a variant of their
earlie'r ar.'guments_that the dispute is not a “grievan'ce” and that only judges can decide
statutory issues. ‘We have already rejected those arguments (Ante, at pp. 6-16.) We see
nothing in: the specific language the unions quote or in the grievance/arbitration
procedures generally, that would preclude an arbrtrator from interpreting and applying

Education Code provisions in the course of .det.c_rmm._lng whether the DlStrl_ct.._has _

contentions, deductions or conclusions of fact or law””[; Pan Pacific Properiies, Inc.v.
County of Santa Cruz (1978) 81 Cal. App 3d 244, 251 [“Itis settled . , . that a
demurrer . . . does not admit conclusions of fact or law. . . . Appellants conclusronary
statement that they exhausted therr admlnlstratlve remedles therefore cannot avail

them™].)

9 There is no contention here the grlevance procedures do rlot square with the
requirements of due process. -
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misinterpreted the colléctive bargaining agree‘mé‘nt. Nor do we se¢ anything that would .
preclude an arbitrator from determining how that agréefneﬁt'must be interpreted to
comply with the Education Code. |

“Arbitration is highly favored as a method for settling disputes. [Citation.] Courts
should indulge every intendment to give effect to such prbé,eedihgs [citation] and order
arbitration unless it can be said with assurance that the arbitration clﬁUse is not
susceptible of an interpretation that covers the asserted dispute. [Citation.]” (Pacific Inv.
Co. v. Townsend (1976) 58 Cal.App.3d 1, 9410 (Pabiﬁc Investment).) Here, the
complaint seeks declaratory relief—a remedy well within the br"(')a:d'-vscope' of the
grievance/arbitration procedures. (See Pacific Investment, at p. 10 [arbitration clause
broad enough to encompass declaratory relief on nature of partnership interest retained by
removed general partner].) Ifthe arbitratbr detgfmines that the bistrict’s interpretation of
the collective bérgaining aéeement violates section 45028, while an alternate
intémretation would not, and if the District thén refuses tb change ité-interpretation, the
unions may seek a court order to enforce the arbitrato_r_’s décision. (Code Civ. Proc.,
§ 1287.4; Gov. Code, § 3548.8; Kerr v. Nelson (1.936) 7 Cal.Zd 85, 88.) The mere
possibility fh'at they might need to do so in the future does not excuse their obligation to
i exhaust the grievahce/arbitration procedures. Exhaustion ié not excused merely “because
the.ultimate legal issues . . . are better suited for de_terminétion by the courts.”
(Department of Personnel Administration v. Superior Court (1..992) 5 Cal.App.4th 155,
169.) The “‘policy cénsiderations which sui)po_rf thg .irppositi‘ox__liof a genéral exhaustion

requirement remain compelling’”” and “[t]he logic holds even when no internal damage

re_medy is available, or a plain?iff seeks only money damages, so that resort to the courté '
is inevitable.” (Campbell v. Regents of the Univéfsizy of California (2005) 35 Cal.4th
311, 323 (Campbell).) ;‘[T]he ‘administrative proceeding will still promote judicial

. efficiency by unearthing the relevant éi}idence and by providing a record which the court

17



may review.’ [Citation.]” (Campbell, at p. 323; quoiting Westlake Community Hosp. v.
Superior Court (1976) 17 Cal3d 465,476) | |

We conclude that the parties’ collective bargaining agreement requires the_ur_iions
to exhaust their internal grievance/arbitration procedures before r'es(_‘)r_tihg to.the courts.
The trial court did not err when it sustained the District’s démurrcr. for failure to allege

exhaustion of those procedures.

IIL -Disposition ..

‘The judgment is affirmed.. - .
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Mihara, J.

WE CONCUR:

Elia, Acting P. J.

McAdams, J.
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INTRODUCTION

This action arose when California Teachers Association and the Salinas
Elementary Teachers Council (“SETC™) (collectively referred to herein as
“Teachers™), filed an action asking for the interpretation and enforcement of
Education Code Section 45028, The action is framed in two causes of action; writ
of mandate and declaratory relief. Both causes of action allege that the Governing
Board of the Salinas City Elementary School District and the Salinas City
Elementary School District (hereinafter collectively referred to as the “District™)
have violated. Ed'ucation Code Section 45028. The parties have a collective
bargaining agreement that contains the salary schedules for the teachers’
compensation. The salary schedule is based on the number of years of experience
(service) and years training (units).

For many years, the District’s practice has been to limit teacher
advancement on the salary schedule to one step and one column per year.
Approximately 20 to 25 teachers are adversely affected by this practice and have
lost salary due to this practice, As aresult, teachers who have the same experience
and training are on different steps of the salary schedule and have not been paid on
a uniform basis as required by the Education Code. In addition, for the 2005-2006
school year, the District and Teachers entered into an agreement to freeze the step

and column movement on the salary schedule for some teachers but not others.



This action seeks a declaration and determination by the court of the rights
of the individual teachers of the District to uniform pay under Education Code
Section 45028 and for an order requiring the District to recognize the Teachers’
statutory rights and to comply with the Education Code by classifying and paying
the Teachers on a uniform basis on the salary schedule according to their years of
experience and training. Appellants contend that the limitation on advancement
violates Education Code Section 45028.

The District filed a demurrer to the action on two grounds: (1) that the
Court lacks jurisdiction because Teachers failed to plead they exhausted
administrative remedies provided in grievance procedure in the collective
bargaining agreement; and (2) Teachers failed to state a cause of action. (CT p.
S7.)

The trial court sustained the District’s demurrer without leave to amend on
the grounds that the court lacked subject matter jurisdiction over the claims
because Appellants failed to exhaust the administrative remedy provided in the
grievance and arbitration provisions of the collective bargaining agreement. (CT
pp. 115-116.)

A. Statement of Appealability

This is an appeal following the entry of judgment of dismissal after an
order sustaining a demurrer without leave to amend was granted below.
Accordingly, pursuant to California Code of Civil Procedure Section 904.1(a)(2),

the judgment of dismissal is an appealable order.



I1.

STATEMENT OF THE CASE

On June 27, 2008, this action was instituted when a Petition for Writ of
Mandate pursuant to Code of Civil Procedure Section 1085 and a Complaint for
Declaratory Relief was filed, along with Points and Authorities in support thereof,
by Appellant Teachers, against the District. Clerk’s Transcript pp. 1-33
(hereinafter referred to as “CT™).

On September 10, 2008, the District filed a Demurrer to the Petition for
Writ of Mandate and Complaint for Declaratory Relief, along with Memorandum
of Points and Authorities in Support'ofthe Demurrer. (CT pp. 57-79.)

On October 6, 2008, Teachers filed a Memorandum of Points and
Authorities in Response to the Demurrer. (CT pp. 80-92.)

On October 14, 2008, the District filed its Reply Memorandum of Points
and Authorities in Support of Demurrer. (CT pp. 100-113.) The District also filed
a Request for Judicial Notice for Senate Bill No. 11600 Chapter 276, effective
January 1, 2009; and No. 2 Legislative Counsel’s Digest to Senate Bill 1660. (CT
pp. 93-99.)

A hearing was held on October 17, 2008, before the Honorable Robert A.
O’Farrell, Judge of the Superior Court, County of Monterey, State of California.
(Reporter’s Transcript, Pages 1-10 (hereinafter referred to as “RT”).) Oral
argument was heard by the trial court and the judge found that the petitioners and

teachers were required to go through the grievance procedure and exhaust that



administrative remedy before seeking judicial review. The trial court sustained the
demurrer without leave to amend to both causes of action for the Writ of Mandate
and Complaint for Declaratory Relief. (RT p. 7, Lines 14-25 and p. 8, Lines 1-
25)

On October 17, 2008, a Minute Order Was entered sustaining the Demurrer
without leave to amend. (CT p. 114.) On November 4, 2008, an Order on the
Demurrer was filed sustaining the demurrers to the First and Second Cause- of
Action without leave to amend on the ground that the court lacks jurisdiction over
the subject matter because petitioners failed to exhaust the administrative remedy
provided in the grievance and arbitration provisions of the Collective Bargaining -
Agreement between the parties. (CT pp. 115-117.) On November 14, 2008, the
Notice of Entry of Order on Demurrer was filed. (CT pp. 118-123.) The trial
court’s order on the demurrer failed to include language dismissing the action so a
Stipulated Judgment was signed by the trial court and filed January 6, 2009,
dismissing the action. (CT pp. 124-126.) Notice of Entry of Judgment of
Dismissal was filed January 12, 2009. (CT pp. 135-139.)

On January 7, 2009, Teachers filed a Notice of Appeal. (CT pp. 127-128.)
On January 27, 2009, Teachers filed their Notice Designating the Record on
Appeal to Prepare Reporter’s Transcript and Clerk’s Transcript. (CT pp. 129-
134.) On January 12, 2009, a Notice of Entry of Judgment of Dismissal was filed
by the District. (CT pp. 135.) On January 26, 2009, Teachers filed their First

Amended Notice of Appeal. (CT pp. 143-144))



1.

STATEMENT OF THE FACTS

Appellant Teachers believe the facts are undisputed in this case and issue
on appeal is a question of law. Governing Boards of the School Districts are
required by Education Code Section 45022 to “fix and order” the payment of
compensation and salaries for its cerfiﬁcated emplOyees (teachers). (CT p. 3: lines
8-10) The Board and District are also required by Education Code Section 45023
to adopt a salary schedule for certificated employees (teachers) and to classify
each employee on the salary schedule on the basis of uniform allowance for years
of training and years of experience. (CT p. 3: lines 11-18.)

The salary schedules have a vertical column for years of experience
(service), and six horizontal columns for years of training (ﬁnits). Teachers are
initially placed and paid on the salary schedule according to their years of teaching
experience and training/éducation. A teacher can receive a salary increase by
either gaining years of experience teaching (commonly referred to as a “step
increase”); and/or taking and passing additional units of educational course work
over and .above their bachelor’s degree (commonly referred to aé a “class or
column increase”), (CT p. 3: lines 19-23.)

The Respondent District adopted a salary schedule for the 2001-2002, 2005-
2006 and 2006-2007 school years. (CT pp. 12, 14, 16.) The salary schedule
remained the same from 2001-2002 to 2005-2006. Placement on the salary

schedules was based solely on years of training and years of experience. (CT p. 3:



lines 12-15.) The salary schedules are contained in the Collective Bargaining
Agreement, which was in effect between the District and Appellant SETC. (CT p.
04: lines 3-6.)

It has been the District’s longstanding practice over many years to limit
individual teacher’s advancements on the salary schedule to one step and one
column per year. (CT p. 4: lines 4-8.) If a teacher did not earn enough units to
move to the next horizontal column by the time she reached the last experience
step, the teacher remained on the last step until she earned enough units to advance
to the next. column. But the teacher was then ]imi-ted to only one experience step.
There is no express language in the collective bargaining agreement limiting
advancement to one step and one column per year, but the District and SETC
always believed those limitations were included and proper under the salary
schedule. There was no dispute between the SETC and the District as to the
language of the salary schedule.

In addition, in the 2005-2006 school year, the parties agreed that no step or
column advances were allowed for the 2005-2006 school year. The teachers were
frozen at the 2004-2005 placement. Teachers on steps 1 through 11 were not
allowed to “make up” or accumulate the year of experience that they lost in the
following 2006-2007 school year. However, teachers on steps 12, 14 and 18 were
permitted in 2006-2007 to make up and accumulate the year lost in 2005-2006.

(CT p. 4: lines 7-10; CT pp. 14, 16, 18, 20, 22.)



As a result of these limitations, a teacher’s placement on the salary schedule
did not correlate with her/his actual accrued years of experience. The District’s
implementation of these limitations has caused a disparity in the teachers’ salaries
and resulted in teachers with the same number of years of experience and same
training to be on different salary steps and columns of the salary schedule. (CT p.
4: lines 14-18.)

In April 2008, SETC became aware that the District’s practice of limiting
the advancement of teachers on the salary schedule to one step and one column per
year and the agreement for the 2005-2006 school year and its implementation
regardingn freezing some teachers advancement while allowing other to advance
violated the Education Code. Teachers brought this to the attention of the District
by letter dated April 30, 2008. (CT p. 24.) Both individual teachers and
Appellants have requested that the District comply with its mandatory duty under
the Education Code and to classify its teachers on the salary schedule on the basis
of uniform allowance for years of experience and training and to pay the affected
and injured teachers the appropriate back pay and retirement contributions. (CT p.
4: lines 19-27 and p. 5: lines 1-4.) The District refused to comply with its
statutory duty under the Education Code and case law and has refused to reclassify
its teachers on the salary schedules on the basis of uniform allowance for their
years of training and experience. (CT p. S: lines 15-22.) As a result, Appellants

filed this action for writ of mandate on June 27, 2008 (CT p. 1).



On September 10, 2008 the District filed a demurrer to the first and second
causes of action on two grounds: (1) that Teachers failed to exhaust the
administrative remedy provided in the grievance procedure in the collective
bargaining agreement (CT p. 57: lines 25-28); and (2) Teachers failed to state a
cause of action. (CT p. 58.)

The Collective Bargaining Agreement between the parties contains the
“Grievance Procedure™ at Article 1II. (CT p. 43-47; 91-92.) A ‘“‘grievance” is
defined by the Collective Bargaining Agreement as follows:

“2. A. Grievance. A Grievance is a written claim by a
grievant that a controversy, dispute or disagreement of
any kind exists arising out of or in some way involving an

alleged misinterpretation, misapplication, or violation of
this agreement.” (CT p.43 & 91)

Article III 5 sets for the different steps of the grievance procedure and
provides that if the grievant is not satisfied with the Board’s decision at step 4,
then the grievant may submit a request in writing to SETC for arbitration of the
dispute. (CT 47 step 5: a.) SETC may request mediation/arbitration (CT 47: step 5
¢.) The Arbitration award is limited as follows:

“The award shall be limited to the specific issue or issues
contained in the grievance filed. The arbitrator shall
have no authority to add to, delete, or alter any provisions
of this agreement, but shall limit his/her decision to the
application and interpretation of its provisions.” (CT p
47: step Se. & p. 92: step Se.)
At the hearing on the demurrer on October 17, 2008, the District argued

that Teachers were required to submit the dispute regarding violation of the



Education Code to the grievance.and arbitration procedure set forth in the
collective bargaining agreement. Appellants argued that there was no such
requirement and that claims for violations of Education Code Section 45028 were
not covered by the grievance procedure in the Collective Bargaining Agreement
and that case law has determined that the courts have jurisdiction to determine
violations of the Educatioﬁ Code.

The trial court sustained the demurrer “without leave to amend on the
ground that the Court lacks jurisdiction over the subject matter because the
Appellants failed to exhaust the administrative remedy provide in the grievance
and arbitration provisions of the collective bargaining agreement between the
parties.”(CT 114-117.)

IV,

ISSUE

Does the existence of a collective bargaining agreement with a grievance and
arbitration clause divest the court of jurisdiction to determine claims for violations of

mandatory provisions of the Education Code?

V.

CONTENTIONS

The District contends that the grievance policy including binding
arbitration set forth in the collective bargaining agreement is an adequate and

available remedy that the Teachers must exhaust prior to bringing this action.



Appellants contend the Trial Court erred and the judgment should be
reversed because case law is clear that even though a salary schedule is negotiated
and is a part of the collective bargaining agreement under the Educational
Employment Relations Act', the Superior Court still has the power and jurisdiction
to determine whether the salary schedule or the implementation violated Education
Code Section 45028;* and that Teachers had no adequate or available
administrative remedy to exhaust.

This case requir.es the interpretation and application of Education Code
Section 45028, Government Code Section 3543.2, as well as Education Code
Section 44924,

VL

ARGUMENT

EXHAUSTION OF ADMINISTRATIVE
REMEDIES IS NOT REQUIRED

A. Standard of Review

“The standards applicable to appellate review of a trial court's interpretation
of a statute are well established. Appellate courts review statutory interpretations

de novo.” California Teachers Association v. Governing Board of Hilmar Unified

School District (2002) 95 Cal.App.4lh 183, 190-191; Adair v. Stockton Unified

School District (2008) 162 Cal.App.4lh 1436. In addition, since the present appeal

' The Educational Employment Relations Act (EERA) is set forth at Government
Code Section 3540 et. seq.

2 All references to Sections 45028 and 44924 are to the Education Code.
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is from a judgment of dismissal after a demurrer was sustained without leave to
amend, the Court shall assume the truth of all facts properly pleaded by the

Appellant Teachers, below. SC Manufactured Homes, Inc. v. Liebert (2008) 162

Cal.App.4™ 68, 82.

B. History of Section 45028

For decades California law has mandated that teachers’ compensation be
based upon uniform allowance or credit for years of training and years of
experience. Prior to 1970, Education Code Section 13506 (now 45028) required
uniformity of salary based upon training and experience_, but permitted
“reasonable classifications” among teachers so long as those classifications were

not arbitrary, discriminatory or unreasonable. (Fry v. Board of Education (1941)

17 Cal.2d 753, 758; Rible v. Hughes (1944) 24 Cal.2d 437, 444; and Palos Verdes

Faculty Association v. Palos Verdes Peninsula Unified School District (1978) 21

Cal.3d 650, 655.) In 1969, however, the Legislature eliminated the ability to make
reasonable classifications for salary purposes, and instead mandated that as of
1970, all teachers would be compensated based upon salary schedules applying a
“uniform allowance for years of training and years of experience.” (Education

Code Section 45()28;3 Palos Verdes Faculty Association, supra, 21 Cal.3d at p.

658, 662.) The Legislature’s determination was amplified by its adoption of

specific legistative intent language in the act: “It is the intent of the Legislature in

3 Section 13506 was re-numbered in the 1976 Reorganized Education Code to
Section 45028.
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amending Section 13506 of the Education Code as provided in Section 1 of this
act to establish a uniform base salary schedule in each school district.” (Stats.
1969, ch. 1314, p. 2651.) Since that time, the courts have applied this legislative
mandate of uniformity for years of training and experience to salary schedules in

collective bargaining agreement and to rules or limitations imposed by Districts.

In California Teachers Association v. Board of Education of Whittier City

School District (1982) 129 Cal.App.3d 826 (“Whittier”), the court invalidated a

local district limitation of experience credit. The district limited teachers who
moved to a new column when they obtained additional training to only one year of
service credit even though the teacher had additional years of creditable service,
and the new column had steps sufficient to accommodate the additional
experience. This limitation meant that teachers’ experience with the district was
artificially limited to less than actually accrued experience with that employer.
Thus, the limitation violated the uniformity requirement statutorily mandated for
experience accrual. (Id., 129 Cal.App.3d at pp. 832-833.)

In Wygant v. Victor Valley Joint Union High School District (1985) 168

Cal.App.3d 319 (“Wygant”), the court invalidated a school district’s attempt to
condition receipt of experience credit upon completion of specified units of
“professional growth” every four years. The court found the profession‘al growth
unit requirement inhibited a teacher’s acquisition of experience credit for every
year worked, and resulted in different compensation of teachers with the same

training or experience, which the Legislature had prohibited.

12



In San Francisco Classroom Teachers Association v. San Francisco Unified

School District (1987) 196 Cal.App.3d 627, the court invalidated a school district

attempt to sub-classify its top experience classification among equally highly
trained teachers serving the district an equal number of years on the sole basis of
the order in which the years of training and service had accrued, effectively
discriminating in favor of those who had obtained the training earlier, the court
explaining that it was illogical to interpret the statutory experience criterion as
experience in a certain column of the salary schedule. (Id. at p. 634.)

In United Teachers of Ukiah v. Board of Education (1988) 201 Cal.App.3d

632 (“Ukiah”), the court invalidated a district’s conferral of additional experience
credit to exceptionally qualified teachers beyond the five year maximum for prior
experience otherwise granted teachers upon employment with the district, holding
that such discrimination was an unlawful deviation from uniformity, affirming a
trial court judgment requiring the conferral of additional past experience credit
upon all other teachers who had such prior experience. (Id., at p. 644.)*

In California Teachers Association v. Livingston Union School District

(1990) 219 Cal.App.3d 1503 (“Livingston”), the court invalidated a collectively
bargained “over one and up one” rule, similar to that imposed by the district in

Whittier, supra, which limited teacher advancement to one experience step upon

* However, Education Code Section 45028(b) now permits differential prior
experience credit for initial placement on the salary schedule if agreed upon in a
collectively bargained agreement between a district and the exclusive bargaining
representative of the teachers.
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advancement to a new training column, and was essentially an “agreed” non-
uniformity of experience accrual. The court specifically rejected the district’s
claim that the limitation was an extra criterion for additional compensation since
the only criteria encountered in applying the rule were years of experience and
years of training. (1d., 219 Cal.App.3d at p. 1522.)

In California Teachers Association v. Governing Board of Lancaster School

District (1991) 229 Cal.App.3d 695 (“Lancaster”), the court invalidated agreed
limitations upon experience advancement tied to additional graduate course-work
which froze advancement of teachers hired after 1965 who failed to obtain the
additional course credit, as well as limited column advancement to a single
column regardless of whether sufficient units were completed entitling a teacher to
further advancement. The requirements (essentially agreed non-uniformity as to
experience and training accruals) violated the uniformity standard mandated for
years of experience and years of training.

In each of these cases, the court invalidated negotiated provisions in the
collective bargaining agreements or District policies and limitations for violating
the uniformity requirements of Education Code Section 45028,

In California Teachers Association v. Governing Board of Hilmar Unified

School District (2002) 95 Ca].App.4th 183 (*“Hilmar”), the district and the teachers’

association agreed to a one time additional payment of salary after the school year
ended for teachers who had either retired at the end of the year or who returned the

next year. It did not include 8 teachers who resigned or left at the end of the year.
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The court found that this disparity in pay between teachers did not violate Section
45028 because it fell within the exception of Government Code Section 3543.2(d)
of additional compensation and satisfied the requirements for “criteria other than
years of training and years of experience.”

In Adair v. Stockton Unified School District (2008) 162 Cal.App.4"™ 1436

(“Adair”), the district and teachers negotiated and agreed through collective
bargai.ning to a new *compressed” salary schedule which eliminated certain
experience steps. Pursuant to the agreement, the district moved the affected
teachers to the compressed step. This resulted in teachers with 18 to 26 years of
experience. being placed on the salary schedule at steps lower than their actual
accrued years of experience. The Appellate Court found that the district violated
the uniformity requirements of Section 45028 because these teachers had to work
longer than less senior teachers to reach the same salary brackets. The court
analyzed Government Code Section 3543.2 and found there were no exceptions to
the uniformity mandate present and therefore Government Code Section 3543.2
did not apply. (Id. at 1448-1449.)

As discussed below, Section 45028 was amended in 1983 and 1996 to
create certain exceptions which allow school districts and the teachers’
representatives to mutually agree to a salary schedule based on criteria other than
years of training and years of experience. However, unless those exceptions apply,
teachers with the same years of training and experience must be treated the same

for salary purposes. California Teachers Association v. Livingston Union School

15



District (1990) 219 Cal.App.3d 1503, 1522; California Teachers Association v.

Governing Board of Hiimar Unified School District (2002) 95 Cal.App.4™ 183,

196; Adair v. Stockton Unified School District (2008) 162 Cal.App.4™ 1436, p.

1448-1449.

In the present case, the facts are similar and are a combination of the facts
in Livingston, supra, Whittier, supra, and Adair, supra. The salary schedules
were based and operate exclusively upon years of training and experience. The
District limited teachers’ movement on the salary schedules to one step and one
column per year. If a teacher did not earn enough units to move to the next
horizontal column by the time she reached the last experience step,' the teacher
remained on the last step until she did earn the units to advance to the next
column. However, she was then limited to only one experience step. This
limitation resulted in disparity of salary among teachers because the teacher’s
placement on the salary schedule did not correlate with her actual accrued years of
experience, Teachers with the same years of experience and same units were paid
differently. Both the courts in Whittier, supra, and Livingston, supra, have found
this violated the uniformity requirements of Section 45028.

The 2005-2006 salary schedule and the District’s implementation also
violates the uniformity requirement pursuant to Adair, supra. No step or column
advances were allowed for the 2005-2006 school years. The teachers were frozen
at the 2004-2005 placement. Teachers on steps | through 11 were not allowed to

“make up” or accumulate the year of experience that they lost in the following

16



2006-2007 school year. However, teachers on steps 12, 14 and 18 were permitted
to make up and accumulate the year lost in 2006-2007.

This resulted in disparity of salary because (1) teachers who earned enough
units in the summer of 2005 to move to the next column were prohibited; and (2)
teachers on steps 1 through 11 had to work longer to reach the same salary
brackets as those teachers on steps 12 through 22. This is contrary to Adair,
supra.

In Adair, supra, the question before the Appellate Court was the same
question that Appellant Teachers in the present case seek relief for in the Petition
for Writ of Mandate and Complaint for Declaratory Relief. The Adair court posed

(13

the question as follows: . whether the District’s implementation of the
compressed salary schedule violated the uniformity requirement of Section 45028
and if so, whether any statutory exception to the requirement applies.” (Id. at p.
1442.) (CT, p. 1-33.)

In the present case, at the hearing on the demurrer, the District admits that
the schoo! district and the employee organization cannot bargain something in
violation of the Education Code but argues,

“The issue before you is how do you adjudicate that? Who
has the jurisdiction to determine whether or not the parties
collectively bargained something in violation of the
Education Code? And that must go through a grievance
procedure, if you have one, that applies to the provisions

of your contract and obviously that grievance procedure
within the contract does apply.” (RT, p. 6, line 6-25.)

17



In Adair, the parties had a collective bargaining agreement and negotiated
the new compressed salary schedule. The court found, after discussing the
historical background of Education Code Section 45028 and Government Code
Section 3543.2, that the District violated the uniformity requirements of Education
Code Section 45028 and that no exception applied. (1d. at pp. 1440, 1452.)

The court in Adair, supra, felt that Whittier, supra, whefe the school board
imposed a rule limiting a teacher’s advancement to only one .vertica] step in any

one year was on point. Citing Whittier, the Adair court stated as follows:

“When this rule is applied to a teacher who has been at the
maximum- step of a class for more than one year and who
then moves to a higher class, it has the effect of placing
that teacher at a Step below her or his number of years of
experience [on the salary schedule]. (Id. at p. 829, italics
added.) The appellate court held that the rule which
‘precludes teachers from receiving credit for experience
solely due to their seniority within the system.” (Id. at p.
831), violated the uniformity mandate of Section 45028
(Whittier, at pp. 832-833).” (Id. at p. 1447.)

The Adair court concluded that the District violated the uniformity
requirement of Education Code Section 45028 by reassigning certain teachers to
step levels below their years of experience, even though there was a collective
bargaining agreement in effect and the salary schedule was negotiated and a part

of that agreement.
In Livingston, supra, the appellate court found that the superior court had
jurisdiction to determine violations of Education Code Section 45028;

that Government Code Section 3543.2(d) did not apply; and that the teachers were
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not required to exhaust administrative remedies with PERB (even though there
was a collective bargaining agreement) before filing an action. In California

Teachers’ Assn. v. Parlier Unified School District (1984) 157 Cal.App.3d, 174

(“Parlier”), there were collective bargaining agreements, but the Appellate Court
found that the Superior Court had jurisdiction to determine whether or not the
collective bargaining agreement viélated the Education Code.

Many districts have raised the issue of failure to exhaust administrative
remedies involving statutory rights under the Education Code. The courts have
consistently held that Mandatory provisions of the Education Code are not within
the purviéw of the Educational Employment Relations Act and cannot be waived
by collective bargaining and that the court retains jurisdiction to determine if there

has been a violation of the Education Code. California Teachers Association v.

Livingston Union School District (1990) 219 Cal.App.3d 1503; California

Teachers’ Assn. v. Parlier Unified School District (1984) 157 Cal.App.3d, 174

(Educaﬁon Code 44977); Jefferson Classroom Teacher's Association, et al. v.

Jefferson Elementary School District (1982) 137 Cal.App.3d 993 (Education Code

44977); Dixon v. Board of Trustees of Saugus Unified School District (1989) 216

Cal. App.3d 1269; Campbell v. Graham-Armstrong (1973) 9 Cal.3d 482; Board of

Education v. Round Valley Teachers Assn. (1996) 13 Cal.4th 269 (“Round

Valley”); United Teachers-Los Angeles v. Los Angeles Unified School District

(1994) 24 Cal.App.4th 1510 (“United Teachers™); Tracy Educators Assn. v.

Superior Court (2002) 96 Cal.App.4th 530 (“Tracy”).
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C. The Court has Jurisdiction to Determine Violations of Education
Code Section 45028 and Whether any Exceptions Apply

1. Education Code Section 45028.

Education Code Section 45023 requires the governing board of a
school district to adopt a salary schedule to be paid to certificated employees.
Education Code Section 45028 provides that each person employed by the district
in a certificated position shall be classified on the salary schedule on the basis of
uniform allowance for years of training and years of experience.

Education Code Section 45028 (a) states:

(a) Effective July 1, 1970, each person employed by a
school district in a position requiring certification
qualifications, except a person employed in a position
requiring administrative or supervisory credentials, shall
be classified on the salary schedule on the basis of
uniform allowance for years of training and years of
experience, except if a public school employer and the
exclusive representative negotiate and mutually agree to
a salary schedule based on criteria other than a uniform
allowance for years of training and years of experience
pursuant to Chapter 10.7 (commencing with Section
3540) of the Government Code. Employees shall not be
placed in different classifications on the schedule, nor
paid different salaries, solely on the basis of the
respective grade levels in which such employees serve.

In no case shall the goveming board of a school
district draw orders for the salary of any teacher in
violation of this section, nor shall any superintendent
draw any requisition for the salary of any teacher in
violation thereof.

This section shall not apply.to teachers of special day

and evening classes in elementary schools, teachers of
special classes for elementary pupils, teachers of
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special day and evening high school classes and
substitute teachers.”

The use of the word “shall” in the Education Code is mandatory and
the use of the word “may” is permissive. The first sentence of Section 45028 is
mandatory and requires the governing board to classify and pay its teachers on a
uniform basis according to years of experience and training. The case law
following Education Code Section 45028 make it clear that certificated school
district employees are to be strictly classified on the salary schedule and paid
based on a uniform allowance for years of training and experience. Palos Verdes

Faculty Assn v. Palos Verdes Peninsula Unified School Dist. (1978) 21 Cal.3d

650; Wygant v. Victor Valley Joint Union High School Dist. (1985) 168

Cal.App.3d 319. The courts have held that these rights are mandatory and cannot
be waived by collective bargaining. Livingston, supra; Ukiah, supra.

2. Exceptions to Section 45028.

There are exceptions to the uniform salary requirements of Section
45028 which may authorize disparate salary schedule treatment. However, none
of the exceptions apply to this case.

Section 45028 permits certain exceptions to its mandatory
requirement of classification on the salary schedule on the basis of uniform
allowance for years of training and years of experience: to wit, Section

45028(b)(1) and Government Code Section 3543.2(d) and (¢).
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Subsection of (b)(1) Section 45028 specifically authorizes a school
District and the teachers’ exclusive representative to agree to grant new hirees a
different credit for years of experience or units than current employees received
when they were initially hired. This exception applies only to initial placement on
the salary schedule. Thus, this exception does not apply to the present case.

Section 45028(a)(1) permits two additional exceptions to the
uniformity requirements pursuant to Government Code Section 3540, et. seq., if
the parties mutually “agree to a salary schedule based on criteria other than a
uniform allowance for years of training and years of experience . . ..” These two
exceptions are Government Code Section 3543.2(d) and (e).

Section 3543.2(d) authorizes deviation from the uniform salary for
purposes of “payment of additional compensation based upon criteria other than

k21

years of training and years of experience.” The instant case, however, does not

4

involve any issue of “additional compensation,” nor does the salary schedule
utilize any criteria other than years of training and years of experience. Therefore,
the exception authorized by Government Code Section 3543.2(d) is not involved
in this case and not applicable. See Livingston, supra at 219 Cal.App.3d at p.
1522.

Section 3543.2(¢) authorizes deviation from uniform salary if the
salary schedule is based on criteria other than a uniform allowance for years of

training and years of experience. The District contends, in essence, that these

exceptions divest jurisdiction from the Superior Court to determine if Education

22



Code Section 45028 and the rights there under were violated. This contention is
without merit.

In order to deviate from the uniformity requirements of Education
Code Section 45028(a)(1) and Government Code Section 3543.2 (d) and (e), the
salary schedule must operate on some criteria other than years of training and
experience. Ltvingston, supra at p. 1522; Hilmar, supra, at p. 196; Adair, supra.
The facts in the instant case show that the only criteria upon which the salary
schedules operate and by which any teacher’s salary is determined is only based
on a teacher’s experience and training. There is no other criteria and, therefore,
the exceptions under Government Code Section 3543.2 (d) or (¢) do not apply to
the present case.

The District asserts, since the parﬁes agreed to the 2005-2006 salary
schedule and freeze of teachers’ movements thereon and also agreed to the
District’s action limiting movement to one vertical step of experience per year,
that the Collective Bargaining Agreement should control and, therefore, the
teachers are required to exhaust their administrative rémedies to determine
whether or not an exception applied to the uniformity requirements of 45028
before proceeding to the Superior Court.

The District’s = contentions distorts the relationship between
Education Code Section 45028 and Government Code Section 3543.2 by making
the former subservient to the latter, and are in error because it fails to harmonize

and consider the entire statutory scheme for teacher salary uniformity and would
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also render Education Code Section 45028 meaningless. Such an interpretation

must be avoided. Templeton Development Corp. v. Superior Court (Sacramento)

(2006) 144 Cal. App.4" 1073, 1081.

The District’s argument must fail because the Superior Court still
has jurisdiction to determine if there is a violation of Education Code Section
45028. Several courts have determined the issue of whether or not an exception
under Government Code Section 3543.2 applies to the uniformity requirements of
Section 45028. Hilmar, supra; Adair, supra; and Livingston, supra. In Livingston,
supra, when the District raised the issue of exhaustion as a defense, the Appellate
court found that even.if the parties had negotiated an exception to Section 45028
pursuant to Government Code Section 3543.2 (d) that it wouldn’t be a violation of
the EERA or Government Code but may be a violation of Section 45028. (Id. p.
1524.)

The courts have determined that Section 45028 is the controlling
section, unless one of the limited exceptions applies. Livingston, supra atp. 1522,
and Adair, supra at pp. 1448-1449. This is further substantiated by Government
Code Section 3543.2(e) which itself expressly speciﬁe's: “If the public school
employer and the exclusive representative do not reach mutual agreement, then the
provisions of Section 45028 of the Education Code requiring a salary schedule
based upon a uniform allowance for years of training and years of experience shall
apply.” Section 3543.2 (d) also is in accord and specifically provides, “If the

public school employer and the exclusive representative do not reach mutual
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agreement, then the provisions of Section 45028 of the Education Code shall
apply.” In addition, the EERA provides that none of its provisions are intended to
“supersede other provisions of the Education Code.” Government Code Section

3540.

This is also further supported by California Teachers Assn. v, Parlier

Unified School District (1984) 157 Cal.App.3d 174, 183-184, as discussed below

which held that statutory rights conferred by the Education Code can not be
waived by collective bargaining. Thus, Section 45028 is the controlling provision
and default provision and that Government Code Section 3543.2(d) and (e), must
be construed as an exception to the general rule of uniformity that is applicable
only when criteria other than years of training and years of experience are
mutually agreed to by a school district and teachers’ representatives. Livingston,
supra at p. 1522; Hilmar, supra at p. 196; Adair, supra at pp. 1448-1449. Absent
such an agreement, the general rule of uniformity under Section 45028 governs.

D. Guaranteed Rights Under Education Code Section 45028 to
Uniform Pay Cannot be Waived by Collective Bargaining

A teacher’s right to be paid uniformly under Education Code Section 45028
cannot be waived by the teacher individually or by collective bargaining.
Education Code Section 44924. The District contends that the Appellant Teachers
must exhaust their administrative remedies under the Collective Bargaining
Contract because they characterize the Teachers’ action as a “contract dispute”.

This contention is without merit because Education Code Section 44924 prohibits
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waiver of any benefits or statutory rights contained in Section 44800 through

45060. California Teachers’ Assn. v. Parlier Unified School District (1984) 157

Cal.App.3d 174; Jefferson Classroom Teacher's Association, et al. v. Jefferson

Elementary School District (1982) 137 Cal.App.3d 993.

Education Code Section 44924 provides as follows:

“Except as provided in Sections 44937 and 44956, any
contract or agreement, express or implied, made by any
employee to waive the benefits of this chapter or any part
thereof is null and void.” (emphasis added)

Education Code Section 45028 is included within the chapter of 44924 and

therefore cannot be waived. See United Teachers-Los Angeles v. Los Angeles

Unified School District (1994) 24 Cal.App.4™ 1510; Winslow v. San Diego (1979)

97 Cal.App.3d 30; Campbell v. Graham-Armstrong (1973) 9 Cal.3d 482; Adair v.

Stockton Unified School District (2008) 162 Cal.App.4™ 1436; California

Teachers Association v. Governing Board of Lancaster School District (1991) 229

Cal.App.3d 695; California Teachers Association v. Livingston Union School

District (1990) 219 Cal.App.3d 1503; Jefferson Classroom Teacher's Association,

et al. v. Jefferson Elementary School District (1982) 137 Cal.App.3d 993.

Both California Teachers’ Assn. v. Parlier Unified School District (1984) 157

Cal.App.3d 174, and Jefferson Classroom Teachers' Association, et al. v. Jefferson

Elementary School District (1982) 137 Cal.App.3d 993, have expressly held that

Education Code Section 44924 prohibits waiver of the statutory benefits and rights
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-granted in its chapter by a collective bargaining agreement. In each case, there was a
collective bargaining agreement, which conflicted with certain Education Code
rights of teachers. Both courts found that the collective bargaining agreement was
null and void to the extent that it was in conflict with the Education Code.

In Parlier, supra; the issue revolved around Education Code Sections 44977
and 44978 which provides for sick leave and differential pay for teachers if they
become ill. The School Districts and Teachers Associations agreed to a provision in
their Collective Bargaining Agreement that imposed a five (5) to ten (10) day
waiting period before a teacher could receive differential pay pursuant to Section
44977. The Teachers’ representatives brought an action for writ of mandate claiming
that individual teachers had a statutory right under the Education Code to receive the
differential pay immediately after their sick leave was exhausted and the waiting
period imposed by the Collective Bargaining Agreement violated their statutory
rights. The Teachers contended that their statutory rights to differential pay could
not be waived by individual teachers or by collective bargaining and therefore any
provision in the collective bargaining agreement which conflicts with their statutory
rights in the Education Code was null and void pursuant to Section 44924, (Id. at p
178.)

In Parlier, supra, the school district argued that Section 44924 only applied
to individual teacher contracts and not collective bargaining agreements. But the
court rejected this contention and found that Section 44924 applied to any contract

or agreement and included coliective bargaining agreements. The school districts

27



also argued that the policy favoring collective bargaining would be defeated if the
teachers were allowed to repudiate an illegal term in their contract. The trial court,
however, rejected this argument and found that Education Code 44924 made the
provisions of the collective bargaining agreement null and void.

The districts relied on Government Code Section 3543.2 to support their
position that the collective bargaining agreement should prevail over the
Education Code. Parlier, supra, discusses the EERA (Government Code Section
3540-3549.3) and the system of collective bargaining between school districts and
their employees. The court points out that Government Code Section 3540
provides: that “nothing contained herein shall be deemed to supercede other
provisions of the Education Code...”

“Thus, if there is a conflict between the Government
Code provisions regarding collective bargaining powers
and Education Code sections creating non-waivable
rights, the Education Code prevails. Respondents’
reliance on Government Code section 3543.2 is thus
misplaced.” (Id. p. 184.)

While Section 45028 and Government Code Section 3543.2 have been
amended after Parlier, supra, to permit certain exceptions to the uniformity
requirement of Section 45028, Section 45028 has not been eviscerated. Adair,
supra; Lancaster, supra at p. 704; and Livingston, supra at p. 1522, Hilmar, supra
at p. 196-197. The law is clear and both Sections 3543.2 (d) and (e) expressly

provide that if the parties don’t agree to an exception then the uniformity

requirements under Section 45028 apply. Lancaster, supra at p. 704; Adair, supra;
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Hilmar, supra; and Livingston, supra; San Francisco Classroom Teachers Assn v.

San Francisco Unified School District, supra; Government Code Section 3540.

Here the Salinas District contends, just as the district in Lancaster, supra,
did, that Section 3543.2 and the EERA permits the deviation from the uniformity
requirements because the parties have a collective bargaining agreement and mere
is much greater flexibility for bargaining today. However, this argument must fail

just as it did in Lancaster, supra, Livingston, supra, and San Francisco, supra,

because 3543.2 does not permit school districts to completely circumvent Section
45028 by simply reaching an agreement through collective bargaining.
Furthermore, Education Code Section 44924 rende;s void any portion of a
collective bargaining agreement purporting to waive the rights or benefits in
Section 45028. Adair, supra.

Section 44924 of the Education Code has been consistently used to render
null and void any contractual provisions that conflict with any of the statutory
benefits and rights set forth in the Education Code. The cases have set forth the
public policy considerations and the reasons for liberal construction of Section

44924. See Campbell v. Graham-Armstrong (1973) 9 Cal.3d 482; United

Teachers-I.os Angeles v. Los Angeles Unified School District (1994) 24

Cal.App.4™ 1510; Winslow v. San Diego (1979) 97 Cal.App.3d 30; California

Teachers' Assn. v. Parlier Unified School Dist. (1984) 157 Cal.App.3d 174;

California Teachers Association v. Governing Board of Lancaster School District

(1991) 229 Cal.App.3d 695.
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In United Teachers, supra, the school district and the teachers association

entered into a collective bargaining agreement and agreed to a provision that
conflicted or was contrary to a statutory benefit conferred on the teachers by the
Education Code Section 44922. The court held that Section 44924 did not permit
waiver of the mandatory benefits of 44922 and therefore the collective bargaining
provisions were rendered null and void by operation of 44924, The court also held
that since the teachers’ petition was not an attempt to enforce compliance with the
collective bargaining agreement, but with the controlling statutes, they were not
required to exhaust administrative remedies before seeking equitable relief in the
trial court (Id. at p. 1526).

In the present case, the Appellant Teachers also petitioned the court to
enforce individual teachers’ statutory rights conferred by Education Code Section
45028 to uniform salary. The teachers did not seek to enforce the collective
bargaining agreement or any provision thereof. It is clear from Section 44924 and
case law that any provision in the collective bargaining agreement or any action
taken by the District that is contrary to or conflicts with mandatory statutory rights
in the Education Code including Section 45028 are null and void and the teachers
cannot waive those rights by collective bargaining. Since any contract provision is
void which conflicts with teachers’ rights under 45028, exhaustion of
administrative remedies provided in the collective bargaining agreement is not

required. United Teachers-Los Angeles v. Los Angeles Unified School District

(1994) 24 CaI.App.4th 1510; Veguez v. Governing Board Long Beach Unified
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School District (2005) 127 Cal.App.4th 406; Tracy Educators Assn. v. Superior

Court (2002) 96 Cal.App.4th 530; California Teachers Association v. Livingston

Union School District (1990) 219 Cal.App.3d 1503; California Teachers Assn. v.

Governing Board of Lancaster School District (1991) 229 Cal.App.3d 695;

Wygant v. Victor Valley Joint High School District (1985) 168 Cal.App.3d 214;

California Teachers' Assn. v, Parlier Unified School Dist. (1984) 157 Cal.App.3d

174, 183- 184, Jefferson Classroom Teachers Assn., supra; and United Teachers of

Ukiah v. Board of Education of Ukiah (1988) 201 Cal.App.3d 632.

E. Deferral To Contract Arbitration

The District asserts that because the parties have a collective bargaining
agreement with a grievance procedure, which includes binding arbitration, the
Teachers must file a grievance prior to bringing this action.

District’s contention is without merit for the following reasons:

1) Lawsuits to enforce rights guaranteed by the Education Code are not
subject to internal exhaustion requirements; and

2) There is no adequate and available administrative remedy to exhaust.

1. Lawsuits to_enforce rights guaranteed by the Education
Code are not subject to internal exhaustion requirements.

In the present case, the teachers are challenging the demal of and
violation of individual teachers rights under Education Code Section 45028. The
petition for writ of mandate does not seek to enforce compliance with the

collective bargaining agreement. Under these circumstance, the courts have held
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that the Appellant Teachers are not required to exhaust administrative remedies

including binding arbitration that are in the collective bargaining agreement before

seeking a writ of mandate pursuant to Section 44924. Veguez v. Governing Board

Long Beach Unified School District (2005) 127 Cal.App.4th 406; Tracy Educators

Assn. v. Superior Court (2002) 96 Cal.App.4th 530, 537-538; United Teachers-Los

Angeles v. Los_Angeles Unified School District (1994) 24 Cal.App.4™ 1510,

1519-1520; see also Education Code Section 44924 and the discussion regarding

non waiver above.

In response to the District’s argument for exhaustion of
administrative remedies and for binding arbitration, the court in Tracy, supra,
made clear that the collective bargaining agreement did not cover this dispute
because it was a violation of the Education Code. The court stated as follows:

“Accordingly, even assuming the association leave clause
refers to the same type of leave provided by section
44987(a), the parties could not, through the Master
Agreement, waive Escobedo’s right to a leave of absence
pursuant to section 44987 (a).”

Thus, the court found that “Deferral to Arbitration is not required.”

(Id. pp. 538-540.)

The Tracy court rejected the District’s remaining contention that it
was inequitable for the Teachers’ Association to challenge the agreement on the

basis of the statutory violation when it must of known of the statute and yet
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negotiated the provision in the agreement anyway. The court pointed out that the
District presumably also knew or should have been aware that it could not limit its
employees’ mandatory Education Code rights through collective bargaining. (Id.
p 539.)

2. There is no adequate and available administrative remedy
to exhaust,

In order to determine if there is an adequate administrative remedy
that requires exhaustion, the court must look at the contract grievance/arbitration
policy itself. “The powers of an arbitrator derive from, and are limited by, the

agreement to arbitrate.” Moncharsh v. Heily & Blasé (1992) 3 Cal4™ 1, 8;

-Advanced Micro Devices, Inc. v. Intel Corp. (1994) 9 Cal. 4" 362, 375: Ajida

Technologies, Inc. v. Roos Instruments, Inc. (2001) 87 Cal.App.4th 534, 543. An

examination of the contract language, in the case at bar, including the grievance
and arbitration procedures establishes that Teachers have no adequate or available
administrative remedy to address violations of the Education Code or specifically
Sect_ion 45028.

A “grievance” is defined by the Collective Bargaining Agreement at

Article I1] page 3 as follows:

“2. A. Grievance. A Grievance is a written claim by a
grievant that a controversy, dispute or disagreement of any
kind exists arising out of or in some way involving an
alleged misinterpretation, misapplication, or violation of
this agreement.” (CT p.43 & 91)
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Article 1IT 5 at page 7 of the agreement provides that “[If] the
grievant is not satisfied with the decision rendered pursuant to Step 4, he/she may
submit a request in writing to the SETC for arbitration of the dispute.” (CT 47 step
5: a.) Article 111 5 c. provides that “[u]pon receipt of the written request, the
_SETC may within ten (10) days request the California State
Mediation/Conciliation Services to supply a panel of five (5) names” in order to
select an arbitrator. “A copy of this request gshall be sent to the grievant and the
Superintendent,” (CT 47: step 5 ¢.) (Emphasis added)

The Arbitration award is limited as follows:

“The award shall be limited to the specific issue or issues

contained in the grievance filed. The arbitrator shall have

no authority to add to, delete, or alter any provisions of

this agreement, but shall limit his/her decision to the

application and interpretation of its provisions.” (CT p

47: step Se. & p. 92: step Se.)

It is clear from this language that a “grievance” is limited to contract
violations and that claims to enforce the Education Code and specifically Section
45028 do not fit within the definition of a "grievance.” The arbitrator’s powers are
also limited to the “application and i‘nterpretation of its [contract] provisions.” By
its own terms, the arbitrator has no authority to determine any other issues.
Therefore, the arbitrator has no power or authority to enforce or remedy violations
of the Education Code. Nor does the Arbitrator have the authority to order a

school district to comply with Education Code Section 45028. In addition,

individual teachers have no individual right to arbitrate. They are not entitled to
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proceed to arbitration on their own without the consent of the Association-SETC.
Article IIT 5 c. makes it clear by the use of the word “may” that the decision to
proceed to arbitration is SETC’s decision alone and it is discretionary. Thus,
grievance and arbitration procedure under the contract would not be applicable or
available and adequate to address the Appellant Teachers claims for violation of
their statutory rights and request for the District to comply with the Education
Code.

Although the District contends that the Teachers’ complaint in this
case is a "contract dispute"”, the District’s characterization thereof and its defense
does not make it necessarily so. Both the courts in Livingston, supra, at page 1519
and Ukiah, supra, at p. 638-639, have rejected similar school districts’ claims to
transform the action or implicate the EERA. As discussed above, the case law is
clear that an action alleging a violation of the Education Code, and requesting
enforcement is not controlled by the collective bargaining agreement. See
Livingston, supra. The Teachers seek in their petition and complaint to enforce
their statutory rights under Education code Section 45028 and seek redress from
the Respondent District for violation thereof. The Teachers have not alleged that

the District breached the collective bargaining agreement.

In Board of Education v. Round Valley Teachers Assn. (1996) 13
Cal. 4th 269, the Supreme Court held that arbitrators may not enforce provisions
of the collective bargaining agreement that are preempted by the Education Code.

In that case, the Teachers Association and the School District entered into a

35



collective bargaining agreement with a provision that set forth procedures for the
dismissal or the non-reelection of probationary teachers. The parties agreed that
the superintendent was required to give notice to a probationary employee of the
specific réasons for the dismissal or non-reelection and that “just cause” was
required to dismissal or non reelect probationary teachers.

The District Superintendent notified a probationary teacher that his
teaching contract for the 1990-1991 school year would not be renewed. The
superintendent did not give the employee notice of the reasons why he was being
non reelected which failed to comply with the provision in the collective
bargaining agreem.ent. Thereafter the probationary employee filed a grievance
alleging that the school district had violafed the collective barraging agreement.
The District insisted the grievance was not arbitrable because the Education Code
gave the District the power to non-reelect a probationary employee without stating
a reason for their decision under Section 44929.21. The Teachers’ Association
filed a motion to compel arbitration in the Superior Court which was granted. The
arbitrator found District had violated the agreement and ordered it to comply with
the procedures. The District thereafter filed a petition to vacate the arbitration
award, claiming the arbitrator exceeded his powers in ordering District to comply

with the agreement.

The District argued that the arbitrator did not have the power to
determine the issue nor was it a proper subject to arbitrate because the District had

the statutory right under Education Code 44929.21 to non reelect a probationary
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teacher without cause and thus, the Education Code preempted the provision in the
collective bargaining agreement. |

The court reviewed the statutory scheme of the Education Code and
also the purpose and scope of collective bargaining under the EERA as set forth in
the Government Code at Section 3540 et seq., including Section 3543.2. The
Supreme Court concluded that Education Code Section 44929.21 preempts the
procedural protections agreed to in the collective bargaining agreement, and that
the arbitrator's decision was inconsistent with the District's statutory rights under
the Education Code and thus the arbitrator exceeded his powers by ordering the
District to comply with the preempted provisions in the collective bargaining
agreement,

In the Vernon Firefighters vs. City of Vernon, (1980) 107

Cal.App.3d 802, the City alleged that the union and its employees fail to exhaust
the grievance policy contained in the memorandum of understanding, (MOU), and
thus barred them from challenging a unilateral change in City policy by the use of
a writ of mandate pursuant to CCP Section 1085. The court rejected the city’s
contention, and held and stated, at page 826, as follows:

"It is an established rule that administrative remedies need
not be exhausted where they are inadequate, inapplicable,
or futile. Glendale City Employees' Association vs. City
of Glendale (1975) 15 Cal.3d 328, 343; Huntington Beach
Police Officers' Association vs. City of Huntington Beach,
(1976) 58 Cal.App.3d 492, 496; Sunnyvale Public Safety
Officers Association vs. City of Sunnyvale (1976) 55
Cal.App.3d 732, 735.
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The grievance provision found in the MOU provides for a
four-step procedure commencing with an oral complaint
by the employee to his immediate supervisor and
culminating in a hearing before the City Council if the
grievance is not settled at one of the lower steps. The
MOU defines a "grievance" as "a dispute arising out of the
interpretation or application of any provision of this
memorandum of understanding or any of ordinance,
resolution or written policy of Vernon. . .. But excluding
any and all provisions of resolution 4027."

The inapplicability of this procedure to the facts in the
instant case is manifest. We are not dealing with a
‘grievance’ as defined in the MOU. The key issue here is
not the ’interpretation or application’ of the disciplinary
rule, but rather the city’s obligation, pursuant to the
MMBA, in its enactment of that rule. The rule was void
for procedural violation of the above, and, therefore
subject to neither interpretation nor application.”

Since the relief sought by Teachers in the present case was for the
interpretation and enforcement of Education Code Section 45028, and not for the
interpretation of any portion of the collective bargaining contract, the grievance
procedure is not applicable and obviousiy does not need to be exhausted. Round

Valley, supra; Vernon Firefighters vs. City of Vernon, (1980) 107 Cal.App.3d

802; Veguez v. Governing Board Long Beach Unified School District, supra,

Tracy Educators Assn. v. Superior Court (2002) 96 Cal.App.4™ 530, 537-538;

United Teachers-L.os Angeles v. Los Angeles Unified School District (1994) 24

Cal.App.4™ 1510, 1519-1520. Only.adequate administrative remedies need be
exhausted. The requirement of exhaustion does not apply if the remedy is

inadequate. Glendale City Employees' Association vs. City of Glendale (1975) 15

Cal.3d 328.
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3. Cases Cited By District Are Not Applicable To Education
Code Section 45028.

Although the District acknowledges Livingston, supra, and Adair,

supra, they argue that Charles J. Rounds Co. v. Joint Council of Teamsters (1971)

4 Cal.3d 888 (“Rounds”), Service Emploﬂlees International Union v. Dept. of

Personnel Administration (2006) 142 Ca.l.App.4th 866 (“Service Employees

International Union”), and California Correctional Peace Officers v. State of

California (2006) 142 Cal. App.4™ 198 are somehow more applicable. (CT 101:12-
28).

The District's argument is contrary to the established case law
determining jurisdiction over violations of Education Code and specifically
Section 45028. None of the cases cited by the District involved mandatory
statutory rights under the Education Code and therefore Section 44924 was also
~not an issue. These cases all had collective bargaining provisions with a grievance
procedure that applied to the claim.

In Rounds, supra, the parties agreed to a “no strike” clause in the
collective bargaining agreement. When the employees went out on strike, the
.employer brought an action for damages for breach of contract in the superior
court without going first through arbitration. The union claimed that the question
of breach of contract was an issue within the scope of the arbitration clause in their

agreement.
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In this case the District also argued to the trial court:

“there is no statutory exemption for arbitrations which
involve issues of statutory construction. Therefore a
demurrer properly lies for Petitioner’s failure to exhaust
the internal grievance and arbitration procedure set forth
in the applicable Collective Bargaining Agreement.” (CT
101: 12-28 through p.105)

This is simply not true and is misleading at best. District’s argument
assumes that the parties have an administrative remedy that is adequate and

available which in turn means that the arbitrator has the power and authority to

determine the issue. In Service Employees International Union, supra, the parties
had an agreement in their collective bargaining agreement that permitted the union
to use the employer’s mailboxes to communicate with its members but were
prohibited from distribution of materials of a “partisan political nature.” The scope
of the arbitrator’s power was nét at issue. The union did not contend that the
arbitration procedure was deficient. The court found that the union must exhaust
its contract remedy before resorting to the courts to resolve constitutional
questions. The court’s ruling was based on “the venerable jurisprudence principal
to avoid constitutional questions where other grounds are available.” (Id p. 872-
873) That is not the case here.

Unlike Adair, supra; Livingston, supra; Ukiah, supra; Dixon, supra,

Round Valley, supra; Vernon, supra; Veguez v. Governing Board Long Beach

Unified School District, supra; Tracy, supra, at pp. 537-538; and United Teachers,

supra, at 1519-1520, the cases cited by the District have nothing to do with
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violations of mandatory statutory rights under the Education Code or Section
44924°s declaration of the legislature’s intent of a policy of non waiver of the
benefits by contract.

VIIL.

CONCLUSION

Educatif)n Code Section 45023 requires the Governing Board of the
School District to adopt a salary schedule to pay certificated employees.
Education Code Section 45028 requires uniform pay based on years of training
and experience. Section 45028 permits certain exceptions to its uniformity
requirements if based on some criteria other than years of experience and years of
training under Government Code Section 3543.2 (d) and (e¢). However, the
uniformity requirements of Section 45028 control in the absence of a mutual
agreement based on other criteria. Adair, supra, Education Code Section 45028
(a) (1); Government Code Section 3543.2 (d) and (e); Livingston, supra; and
Hilmar, supra. Furthermore, the Superior court does not lose jurisdiction to
determine if there is a violation of Section 45028 or whether any exceptions apply.
Adair, supra; Hilmar, supra, and Livingston, supra. If the parties agree to a non-
uniform provision or limitation, it would not be a violation of the EERA subject to
exhaustion but it may be a violation of Section 45028. Livingston, supra.
Education Code Section 44924 prohibits waiver of any mandatory rights or
benefits set forth in the Education Code by collective bargaining agreement or

individual teacher. Any provision in the contract that conflicts with the statutory
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right is null and void. United Teachers, supra; Winslow vs. San Diego, supra;

Campbell v. Graham-Armstrong; supra; Parlier, supra. Since mandatory

Education Code rights cannot be waived by collective bargaining, a remedy
provided in the collective bargaining agreement for contract violations would not
be an adequate remedy for an Education Code violation. Exhaustion is not

required. Veguez, supra; Tracy, supra; United Teachers, supra; Round Valley,

supra; and Livingston, supra.
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