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INTRODUCTION

Amici Curiae (Amici) echo the same positions asserted by
respondents. And as did Respondents, Amici parse and misquote the
evidence and authorities cited by the parties (including Downey); they rely
on principals established in the context of medical malpractice cases (and
expanded to include defective product cases in Fortman v. Forvaltnings-
bolaget Insualan (2013) 212 Cal. App. 4" 3d 1415; they claim that Downey’s
goal is to overturn (as opposed to return to) Thing v. La Chusa, (1989) 48
Cal. 3d 644 and its progeny (before Fortman), they claim, falsely, Downey
invites this Court to reverse Bird v. Saenz (2002) 28 Cal. 4" 910, and breathe
new life into Mobaldi v. Regents of University of California (1976) 55 Cal.
App. 3d 573; and they conveniently omit the “or” in the Thing’s statement of
elements which justify and simultaneously limit an award of damages for
emotional distress caused by awareness of the negligent infliction of injury
to a close relative, which are the traumatic emotional effect on the plaintiff
who contemporaneously observes both the event or conduct that causes
serious injury to a close relative and the injury itself, Thing, Id., 48 Cal. 3d
at 667.

Downey made her case in her Opening Brief and her Reply Brief. We

will address only the fallacy of the premise that underpins Amici’s position:



DOWNEY DID NOT DEFINE THE INJURIOUS
EVENT AS THE DEFICIENTLY MAINTAINED
PUBLIC AND PRIVATE PROPERTY

Amici claim at page 9 of their brief (ACB) that Downey defined the
injury producing event in terms of the dangerous conditions of the
intersection. But that’s not how she defined it. At page 3 of her operative
(third amended) complaint (CT, Vol. 2 at 296), she pleaded as follows:

“At all relevant times, plaintiff DOWNEY was present, or virtually
present, at the scene of the collision, at the time of the collision and, then and
there, had contemporaneous, sensory awareness of the connection between
the injury-causing traffic collision and the grievous injury suffered by her
daughter as a result of the collision, thereby causing Plaintiff DOWNEY
(to suffer) serious emotional injuries and damages as a result of these
events and conditions at the scene...” (Emphasis added).

By itself, the negligent maintenance of Respondents’ properties was
of no moment without the injurious traffic collision that caused the injuries
to Vance that Downey perceived contemporaneously with the collision. That
Respondents negligent maintenance and control of their properties were two
of the three causes of the collision that caused Vance to suffer emotional
distress as she contemporaneously perceived the collision that occurred as a
result of the conditions on the property should be recognized as actionable

by a bystander NIED claimant.
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