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ANSWER BRIEF ON THE MERITS 

INTRODUCTION 

This Court has held that actions under the Private 

Attorneys General Act (PAGA) belong to the State of California, 

which deputizes individuals as proxies to pursue the state’s 

claims.  Lyft, Inc. agreed to settle this PAGA action for a sum far 

larger than any prior settlement of its kind.  The settlement 

yields millions of dollars for the state.  Lyft reached its 

settlement with Tina Turrieta, the state’s proxy, by accepting a 

mediator’s proposal during arm’s-length negotiations.  The trial 

court approved the settlement after reviewing numerous 

objections, and the Court of Appeal affirmed. 

Petitioner Brandon Olson continues to challenge the 

settlement, delaying the distribution of settlement funds.  Olson 

is a deputized proxy for the state, just like Turrieta.  Olson filed a 

PAGA action against Lyft, just like Turrieta.  And Olson asserted 

claims that overlap with Turrieta’s claims.  Olson and Turrieta 

are indistinguishable for present purposes.  Under this Court’s 

precedent, each serves simply as a proxy for the state in litigating 

the state’s claims. 

Recognizing the identity of interests between Turrieta, 

Olson, and the state, the Court of Appeal held that Olson lacked 

a sufficient interest to intervene or to vacate the judgment that 

Turrieta obtained as the state’s proxy.  That decision was correct 

under this Court’s decisions, which explain that the state is the 

real party in interest in a PAGA action.  Proxies litigating on the 

state’s behalf lack a personal interest in the claims.  They also 
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lack authority to disrupt a settlement by invoking the state’s 

interest, an interest that the existing PAGA plaintiff in the action 

already represents.  This Court should affirm. 

Olson’s procedural arguments are meritless.  He had no 

right to object to Lyft’s settlement.  The Legislature crafted a 

process for PAGA settlement approval that omits objections from 

other proxies pursuing overlapping actions.  Olson also lacks a 

right to intervene on behalf of the state under Code of Civil 

Procedure section 387.  The statute permits nonparties to 

intervene, but Olson represents the state, and the state is already 

a party through its proxy, Turrieta.  No provision in PAGA 

furnishes independent authority for intervention, unlike other 

statutory schemes we discuss below.  And even if Olson could 

theoretically have intervened, his effort here was untimely. 

For similar reasons, Olson cannot move to vacate the 

judgment on the state’s behalf.  Nonparties can sometimes 

become parties by filing a motion to vacate the judgment.  But 

that maneuver serves no purpose here because (as explained) the 

state is already the real party in interest.  In any event, the state 

is not aggrieved by a judgment that its own proxy, Turrieta, 

obtained based on a settlement she negotiated for the state.  

Even if the state were aggrieved (which it is not), Olson lacks 

authority to challenge the judgment on the state’s behalf. 

The ultimate fairness of the settlement, and Olson’s 

objections to it, are beyond the question this Court specified for 

review.  But the trial court heard and read Olson’s objections and 

properly rejected them.  In this Court, Olson claims the 
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settlement resulted from an improper “reverse auction,” but the 

trial court considered that argument and found it baseless.  And 

more broadly, the trial court fulfilled its statutory duty to review 

the settlement before approving it.  Thus, even if Olson were to 

prevail on one or more of the procedural issues before this Court, 

it will not change the ultimate outcome because there are 

multiple alternative grounds for affirmance. 

This Court should affirm the Court of Appeal’s decision. 

STATEMENT OF THE CASE 

A. Tina Turrieta sues Lyft under the Private 
Attorneys General Act. 

In May 2018, Turrieta sent a letter and draft complaint to 

the Labor and Workforce Development Agency (LWDA) alleging 

that Lyft was violating the Labor Code.  (1 AA 79.)  The agency 

failed to respond within the statutory waiting period, so Turrieta 

filed this PAGA action in July 2018.  (1 AA 11; see Lab. Code, 

§ 2699.3, subd. (a)(2)(A).)  Turrieta’s complaint alleged that 

drivers using the Lyft platform (which matches willing drivers 

with interested passengers) were being misclassified as 

independent contractors.  (1 AA 12.) 

Around the same time, Olson and another plaintiff, Million 

Seifu, asserted PAGA claims against Lyft based on the same 

misclassification theory.  (2 AA 307, 471; see OBOM 13.)  Counsel 

for Olson, Seifu, and Turrieta also asserted putative class claims 

against Lyft on behalf of other named plaintiffs.  (See 2 AA 303, 

433–434, 438–439; RT 20–21.)  In addition, Olson’s attorneys 

filed thousands of individual arbitration demands against Lyft.  
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(Mulvaney, They’ve Got Next: Labor & Employment Fresh Face 

Laura Iris Mattes, Bloomberg Law (Sept. 22, 2020) 

<https://news.bloomberglaw.com/daily-labor-report/theyve-got-

next-labor-employment-fresh-face-laura-iris-mattes> [as of Apr. 

4, 2022].) 

Almost a year later, Olson petitioned for coordination of the 

Olson, Seifu, and Turrieta PAGA actions, as well as putative 

class actions asserting related misclassification claims.  (2 AA 

307, 437–440.)  The trial court denied Olson’s coordination 

petition in June 2019.  (2 AA 437.)  Although such a ruling may 

be challenged through a petition for writ of mandate (Doe v. 

Google, Inc. (2020) 54 Cal.App.5th 948, 970), Olson did not seek 

writ review.  And despite Olson’s professed “interest in the 

[Turrieta] case” (2 AA 308), he did not attempt to intervene in 

Turrieta at that time. 

Meanwhile, Lyft sought to resolve some of the pending 

claims.  In June 2019, while Olson’s coordination petition was 

pending, Lyft mediated with Shannon Liss-Riordan, counsel for 

Seifu.  That mediation led to the settlement of certain class and 

PAGA claims Liss-Riordan was pursuing on behalf of drivers 

other than Seifu.  (2 AA 438–439; RT 20–21; see 1 AA 107, 110.)  

Lyft’s mediation with Liss-Riordan did not address the PAGA 

claims at issue here.  (See RT 21.) 

In August 2019, Lyft mediated with attorneys representing 

Olson.  (3 AA 556.)  The record does not reveal the specific topic 

of that mediation.  Olson’s counsel have implied that the 

mediation concerned the same PAGA claims that Lyft later 
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settled with Turrieta (3 AA 550–551; OBOM 15), but Lyft’s 

counsel have disputed that characterization, explaining that they 

could not say more due to the mediation privilege (RT 306). 

B. Lyft accepts a mediator’s proposal and settles 
with Turrieta. 

In September 2019, counsel for Turrieta and Lyft attended 

a mediation with Antonio Piazza, a leading employment law 

mediator.  (2 AA 393; RT 41.)  Before the mediation, the parties 

engaged in extensive informal discovery; among other things, 

Turrieta’s counsel analyzed data that Lyft provided for an 

anonymized sample of 10,000 drivers.  (1 AA 80–81.) 

Piazza led the parties in a full-day mediation, which ended 

without a settlement.  (1 AA 81.)  Piazza then made an 

independent mediator’s proposal based on his own valuation of 

the case.  (2 AA 393.)  Turrieta and Lyft each “begrudgingly” 

accepted this proposal.  (RT 41.) 

The proposed settlement required Lyft to pay $15 million.  

(1 AA 107.)  This was roughly twice as much as a then-recent 

PAGA settlement involving Lyft’s competitor, Uber, that covered 

a longer time period.  (1 AA 37, 50–51; 3 AA 651.)  Along with 

millions in payments to drivers, the proposed settlement called 

for Lyft to pay more than $3 million in PAGA penalties to the 

LWDA—at the time, one of the largest such payments ever for a 
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PAGA settlement.  (1 AA 49; see RT 38; RA 79–80, 85.)1  The 

settlement did not resolve any class action claims. 

At the time of the settlement, this area of the law was in 

flux.  Most notably, there were open questions about how the 

“ABC” test articulated in Dynamex Operations W., Inc. v. 

Superior Court (2018) 4 Cal.5th 903 (Dynamex) might apply to 

the PAGA claims at issue.  The settlement covered April 30, 2017 

to December 31, 2019, and thus included one year before the 

Dynamex decision.  (1 AA 105; see RT 23.)  This Court had yet to 

decide whether Dynamex applies retroactively, and that “question 

[was] unsettled.”  (Vazquez v. Jan-Pro Franchising International, 

Inc. (9th Cir. 2019) 939 F.3d 1045, 1049.)  This Court agreed to 

resolve that unsettled question in November 2019, after Turrieta 

and Lyft agreed to the settlement terms but before they finalized 

their agreement.2 

Turrieta also faced risk for the post-Dynamex portion of the 

settlement.  As of late 2019, no plaintiff had prevailed on the 

merits against Lyft based on the theory that drivers are 

employees under the “ABC” test.  (See RT 23–26.)  And even if 

 
1  In recent years, PAGA settlements have averaged only about 
$100,000 in penalties.  (CABIA Foundation, California Private 
Attorneys General Act of 2004: Outcomes and Recommendations 
(2021) table 1, p. 8 
<https://cabiafoundation.org/app/uploads/2021/11/CABIA_PAGA-
Report-2021.pdf> [as of Apr. 4, 2022].) 
2  This Court eventually decided the Dynamex retroactivity issue 
in January 2021, more than a year after the trial court approved 
this settlement.  (See Vazquez v. Jan-Pro Franchising 
International, Inc. (2021) 10 Cal.5th 944, 948.) 
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Turrieta were to prevail at trial, the trial court would have had 

broad discretion to reduce the PAGA penalties awarded.  (1 AA 

84; Lab. Code, § 2699, subd. (e)(2).) 

Shortly after Lyft and Turrieta accepted the mediator’s 

proposal, the Governor signed Assembly Bill No. 5, which codified 

aspects of Dynamex.  (See OBOM 15–16.)  The new law went into 

effect on January 1, 2020.  The Turrieta settlement, however, 

covered only the period before Assembly Bill No. 5 went into 

effect.  (1 AA 105.)3 

On December 9, 2019, Turrieta moved for approval of the 

settlement, with the hearing set for January 2, 2020.  (1 AA 28.)  

The same day she filed the motion, Turrieta sent the LWDA 

copies of the settlement agreement, the approval motion, and 

related filings.  (1 AA 81, 121–122.) 

C. Nonparties Brandon Olson and Million Seifu 
make an unsuccessful effort to intervene.  The 
trial court finds the settlement is fair and 
reasonable. 

The LWDA did not object or respond to the proposed 

settlement in the trial court.  (See 2 AA 499.) 

Olson moved to intervene in Turrieta’s action on December 

24, 2019, just a few days before the settlement approval hearing.  

 
3  California’s Attorney General and Labor Commissioner have 
sued Lyft based on the assertion that Lyft misclassified drivers 
as independent contractors in the period after Assembly Bill No. 
5 went into effect.  (See, e.g., People v. Uber Technologies, Inc. 
(2020) 56 Cal.App.5th 266, 281; Complaint, Garcia-Brower v. 
Lyft, Inc. (Super. Ct. Alameda County, Aug. 5, 2020, No. 
RG20070283) 2020 WL 7670071.) 
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(2 AA 282–285.)  Olson’s motion included various objections to 

the proposed settlement.  (2 AA 296–304.) 

Because the hearing on Olson’s motion to intervene was set 

for April 2020, he filed an ex parte application to continue the 

upcoming settlement approval hearing.  (2 AA 360.)  The court 

denied Olson’s ex parte application on December 26, 2019.  (See 2 

AA 498; 3 AA 682, 722.)  Olson did not obtain a reporter’s 

transcript of the ex parte hearing.  (Turrieta v. Lyft, Inc. (2021) 

69 Cal.App.5th 955, 964, fn. 6 (Turrieta).) 

On December 31, 2019, the court day before the settlement 

approval hearing, Seifu also moved to intervene and filed an 

objection to the settlement.  (2 AA 444, 460.) 

The trial court held the settlement approval hearing as 

scheduled on January 2, 2020.  The court allowed counsel for 

Olson and Seifu to make appearances and argue their objections 

to the settlement.  (RT 1–17, 42–43.) 

The trial court ruled that Olson and Seifu lacked standing 

to object to the settlement because the state was the real party in 

interest.  (2 AA 498.)  On the merits, the trial court found that 

the settlement was “fair, adequate and reasonable in light of the 

time period that is encompassed by it and the amount that will 

eventually [be] paid to the State of California and to the 

hundreds of thousands of Lyft drivers.”  (2 AA 498–499.)  The 

court also noted that the state, as real party in interest, had 

received a copy of the proposed settlement and had not opposed 

it.  (2 AA 499.) 
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The court rejected the objectors’ claims that the settlement 

resulted from gamesmanship or a so-called “reverse auction,” 

finding that an agreement had only been reached after the initial 

mediation failed and the parties’ “very experienced mediator” 

offered a mediator’s proposal.  (2 AA 499; see 2 AA 485–486 [“The 

Settlement was the product of informed and arm’s-length 

negotiations among competent counsel and the record is 

sufficiently developed to have enabled Plaintiff and Defendant to 

adequately evaluate and consider their respective positions,” and 

the settlement will provide “substantial payment for the State of 

California” and the PAGA settlement group members].) 

The trial court approved the settlement and entered 

judgment.  (2 AA 499, 516–518.) 

D. Olson and Seifu unsuccessfully move to vacate 
the judgment. 

Olson and Seifu next filed motions to vacate the judgment 

under Code of Civil Procedure section 663 (section 663).  (3 AA 

522, 536; see 3 AA 684.)  The motions raised objections much like 

those Olson and Seifu had raised in their prejudgment objections 

and had argued at the settlement approval hearing.  (See 3 AA 

536–554.)4 

 
4  Seifu failed to include his motion and related filings in the 
appellate record.  (Turrieta, supra, 69 Cal.App.5th at p. 967, 
fn. 8.)  The record includes Lyft’s opposition to the section 663 
motions, which noted Seifu’s arguments.  (3 AA 688–690.) 
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The trial court held a hearing on the motions and again 

gave the objectors a chance to argue their positions.  (RT 301–

303, 311–316.) 

The court reaffirmed its finding that the settlement “is in 

the best interest of the workers and in the best interest of the 

state of California.”  (RT 317.)  The court also concluded that 

Olson and Seifu lack standing to bring a motion to vacate the 

judgment and reiterated that they lack standing to object to the 

settlement.  (Ibid.)  The court denied the motions to vacate the 

judgment and advanced and vacated the hearing date on Olson’s 

motion to intervene.  (3 AA 709.) 

E. The Court of Appeal affirms. 

The Court of Appeal unanimously affirmed.  (Turrieta, 

supra, 69 Cal.App.5th at p. 977.)  The Court of Appeal understood 

the appeal to present two threshold questions: (1) whether Olson 

and Seifu had standing to move to vacate the judgment under 

section 663 and to challenge the judgment on appeal; and (2) 

whether the trial court properly denied Olson’s and Seifu’s 

motions to intervene.  (Id. at p. 970.) 

On the first issue, the Court of Appeal held that “due to the 

unique nature of PAGA, in which the state is the real party in 

interest, appellants had no personal interest in Turrieta and 

therefore are not ‘aggrieved parties’ who may appeal from the 

judgment.”  (Turrieta, supra, 69 Cal.App.5th at p. 970.)  Olson 

and Seifu could gain standing to challenge the judgment on 

appeal only if they had standing to file a motion under section 

663, which requires that they qualify as “aggrieved” by the 
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judgment.  (Id. at pp. 970–971.)  The Court of Appeal explained 

that because a PAGA claim is brought on behalf of the state, the 

fact that Olson and Seifu may have been plaintiffs in related 

PAGA actions did not give them a personal interest in Turrieta’s 

action.  (Id. at p. 972.) 

The Court of Appeal recognized that PAGA plaintiffs like 

Olson and Seifu are “deputized under PAGA to prosecute their 

employer’s Labor Code violations on behalf of the state,” but 

explained that they lack authority “to act on the state’s behalf for 

all purposes,” such as by challenging a judgment in a different 

action.  (Turrieta, supra, 69 Cal.App.5th at p. 972.)  The Court of 

Appeal also rejected Olson and Seifu’s public policy arguments 

about a purported lack of oversight for PAGA settlements, 

observing that any such settlement requires court approval and 

that the LWDA receives notice of proposed PAGA settlements.  

(Id. at pp. 972–973.) 

As to the second issue, the Court of Appeal held that the 

trial court did not err in denying Olson and Seifu leave to 

intervene.  (Turrieta, supra, 69 Cal.App.5th at p. 977.)  As a 

threshold issue, the Court of Appeal explained that intervention 

requires the filing of a “ ‘timely application.’ ”  (Id. at p. 976, 

quoting Code Civ. Proc., § 387, subd. (d)(1), (2).)  The Court of 

Appeal held that it need not reach the timeliness issue, though, 

because even if the motions were timely, Olson and Seifu “failed 

to establish a right to intervention.”  (Id. at p. 977.) 

As the Court of Appeal explained, Olson and Seifu’s 

“position as PAGA plaintiffs in different PAGA actions does not 
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create a direct interest in Turrieta, in which they are not real 

parties in interest.”  (Turrieta, supra, 69 Cal.App.5th at p. 977.)  

Moreover, Olson and Seifu’s “interest in pursuing enforcement of 

PAGA claims on behalf of the state cannot supersede the same 

interest held by Turrieta in her own PAGA case,” in which 

Turrieta was already serving as the state’s proxy.  (Ibid.) 

Olson sought review on several issues.5  This Court granted 

review and limited briefing to the following issue: “Does a 

plaintiff in a representative action filed under the Private 

Attorneys General Act (Lab. Code, § 2698, et seq.) (PAGA) have 

the right to intervene, or object to, or move to vacate, a judgment 

in a related action that purports to settle the claims that plaintiff 

has brought on behalf of the State?” 

LEGAL ARGUMENT 

I. Under PAGA, Olson had no right to object to the 
proposed settlement. 

A. The statute omits any right for a PAGA plaintiff 
to object to a settlement in another PAGA 
action. 

In granting review, this Court directed the parties to 

address whether a PAGA plaintiff in one action has the right to 

object to a proposed settlement in another PAGA plaintiff’s 

action.  PAGA’s plain language establishes that the answer to 

this question is no. 

 
5  This Court denied Seifu’s application to file an untimely 
petition for review. 



 22 

Olson contends that PAGA “create[s] a right for the State 

and its proxy to appear and object to any settlement purporting to 

settle the State’s claims.”  (OBOM 52, emphasis added.)  But the 

plain language of PAGA’s settlement provision says no such 

thing.  Instead, the provision states that “The superior court shall 

review and approve any settlement of any civil action filed 

pursuant to this part,” and that “The proposed settlement shall 

be submitted to the agency at the same time that it is submitted 

to the court.”  (Lab. Code, § 2699, subd. (l)(2).)  Nothing in this 

provision authorizes PAGA plaintiffs from different actions to 

object to proposed PAGA settlements. 

This Court has consistently refused to insert into PAGA 

requirements that the Legislature omitted.  In Williams v. 

Superior Court (2017) 3 Cal.5th 531, 545 (Williams), the 

employer argued that PAGA implicitly requires a plaintiff to 

provide “some modicum of substantial proof before proceeding 

with discovery.”  This Court disagreed, explaining that “[t]he text 

does not support this view” and that the Legislature’s failure to 

include such a requirement in the statute “implies no such 

heightened requirement was intended.”  (Id. at pp. 545–546.)  

Likewise, in Kim v. Reins International California, Inc. (2020) 9 

Cal.5th 73, 85 (Kim), this Court rejected the employer’s argument 

that a plaintiff loses PAGA standing if he settles his individual 

damages claims.  As this Court explained, “If the Legislature 

intended to limit PAGA standing [in this fashion], it could have 

worded the statute accordingly.”  (Ibid.) 
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The same interpretive approach should apply here.  “The 

‘cardinal rule’ of statutory construction [is] that courts must not 

add statutory language not included therein.”  (Delta 

Stewardship Council Cases (2020) 48 Cal.App.5th 1014, 1067.)  

The Legislature created a process for PAGA settlement approval 

but did not include a right for other PAGA plaintiffs to object.  

That omission is conspicuous given what PAGA does require.  It 

states that “[t]he proposed settlement shall be submitted to the 

agency”—that is, to the LWDA—but says nothing about giving 

notice to anyone else.  (Lab. Code, § 2699, subd. (l)(2).) 

As the Court of Appeal correctly concluded, because only 

the LWDA must receive notice of the proposed settlement, only 

the agency may have a right to object under PAGA.  (See 

Turrieta, supra, 69 Cal.App.5th at p. 973 [since PAGA mandates 

such notice, “the LWDA may provide the trial court with 

comments on or objections to a proposed settlement, and has done 

so in the past”].)  Although Olson dismisses the role of LWDA 

oversight (OBOM 35–36, 57), the state has explained that 

receiving notice of PAGA settlements “provides the LWDA with 

the opportunity to comment on or object to PAGA settlements as 

appropriate” (Brief for California as Amicus Curiae in Support of 

Respondent, Viking River Cruises, Inc. v. Moriana (U.S., Mar. 9, 

2022, No. 20-1573) 2022 WL 768660, at pp. *10–*11 (Viking River 

Cruises)).6  Despite receiving notice of the settlement here, the 

 
6  Olson mentions one example of LWDA commentary on a 
proposed PAGA settlement, and he brought two others to the 
attention of the lower courts.  (See OBOM 35–36 [discussing 
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agency made no attempt to object or otherwise comment in the 

trial court.   

As Olson concedes, notice and the right to object are related 

concepts.  (See OBOM 53.)  The statute does not require that 

PAGA plaintiffs with overlapping actions—or any other 

aggrieved employees—be given notice of the proposed settlement.  

(See Arias v. Superior Court (2009) 46 Cal.4th 969, 987 (Arias); 

Sakkab v. Luxottica Retail North America, Inc. (9th Cir. 2015) 

803 F.3d 425, 436.)  This Court should give meaning to that 

legislative choice.  Because the statute does not require notice to 

other PAGA plaintiffs, the Legislature could not have intended to 

give those plaintiffs a right to object. 

A comparison to class actions is instructive.  Class 

members must be given notice of a proposed settlement, and 

among other features, the notice “ ‘ “must fairly apprise the class 

members . . . of the options open to the dissenting class 

members.” ’ ”  (Cho v. Seagate Technology Holdings, Inc. (2009) 

177 Cal.App.4th 734, 746.)  In addition to requiring the right to 

opt out, the notice must explain “procedures for class members to 

 
LWDA’s filing in O’Connor v. Uber Technologies, Inc. (N.D.Cal. 
2016) 201 F.Supp.3d 1110, 1113 (O’Connor)]; 2 AA 324, 327–337 
[excerpts from agency’s amicus brief in Price v. Uber 
Technologies, Inc. (Super. Ct. L.A. County, No. BC554512)]; Olson 
AOB 37 [discussing and seeking judicial notice of agency’s 
briefing in Tabola v. Uber Technologies, Inc. (Super. Ct. S.F. 
County, No. CGC-16-550992)].)  Of course, the agency weighs in 
on non-rideshare cases as well.  (See Moniz v. Adecco USA, Inc. 
(2021) 72 Cal.App.5th 56, 65, 67–68 (Moniz) [discussing LWDA’s 
trial court involvement in settlement concerning temporary 
staffing firm].) 
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follow in filing written objections to [the proposed settlement] 

and in arranging to appear at the settlement hearing and state 

any objections to the proposed settlement.”  (Cal. Rules of Court, 

rule 3.769(f).)  This requirement is rooted in due process.  Class 

members’ personal claims are at stake, so they have a due 

process right to be informed “of their options of opting out or 

objecting.”  (In re Vitamin Cases (2003) 107 Cal.App.4th 820, 

829.)  Thus, for class claims, notice protects class members’ rights 

to object or opt out, rights stemming from due process. 

There are no such due process concerns for PAGA claims, 

though.  PAGA provides for recovery of penalties belonging to the 

state, not compensatory damages belonging to workers.  (Arias, 

supra, 46 Cal.4th at p. 986.)  In other words, “absent employees 

do not own a personal claim for PAGA civil penalties.”  (Williams, 

supra, 3 Cal.5th at p. 547, fn. 4 [fiduciary duties for class counsel 

are “necessary in the class action context to protect absent 

employees’ due process rights,” but no such duties exist in PAGA 

actions because “no similar due process concerns arise under 

PAGA”].)  Thus, as Olson concedes, aggrieved employees have no 

right to opt out of a PAGA settlement.  (OBOM 28; see Uribe v. 

Crown Building Maintenance Co. (2021) 70 Cal.App.5th 986, 

1001 (Uribe).)  And, as discussed, there is no requirement that 

notice of the settlement be sent to anyone other than the LWDA 

and the trial court.  Because there is no notice requirement for 

other aggrieved employees, no right to opt out, and no underlying 

due process right, it is implausible that the Legislature somehow 

created an implicit—and incongruous—right to object. 
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Rather than confront PAGA’s text, Olson invokes the 

statute’s overall purpose.  (OBOM 53.)  General statements of 

purpose, though, cannot “override the express limits the 

Legislature has placed in the statutory text; rather, the purpose 

is advanced only to the extent and in the manner the statutory 

text has specified.”  (Miklosy v. Regents of University of California 

(2008) 44 Cal.4th 876, 897, superseded by statute on another 

ground as stated in Taswell v. Regents of University of California 

(2018) 23 Cal.App.5th 343, 358.)  Olson cites Williams, supra, 3 

Cal.5th at pages 546 and 548 for PAGA’s statutory purpose.  

(OBOM 53.)  But there, this Court held that PAGA’s plain 

language and statutory purpose both supported affording broad 

representative discovery for PAGA claims.  (See Williams, at pp. 

544–546.)  By contrast, PAGA’s plain language does not require a 

trial court to hear objections by other PAGA plaintiffs acting as 

proxies of the state.  Rewriting PAGA to add such a requirement 

would disregard the statute’s plain text. 

B. Olson’s policy arguments are misguided.

Olson’s remaining contentions are essentially policy

arguments about how Olson believes the statute should be 

drafted.  (See OBOM 53–55.)  But as the Court of Appeal 

observed, these “policy issues . . . are best addressed to the 

Legislature.”  (Turrieta, supra, 69 Cal.App.5th at p. 974, fn. 15.)  

“That lawmaking branch of government, ‘which can study the 

various policy and factual questions and decide what rules are 

best for society,’ ” is the proper forum for Olson’s policy concerns.  
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(Skidgel v. California Unemployment Ins. Appeals Bd. (2021) 12 

Cal.5th 1, 26.) 

In any event, the Legislature has created a system that 

works as intended.  The statute already requires trial courts to 

review PAGA settlements before they can be approved.  (Lab. 

Code, § 2699, subd. (l)(2).)  Trial judges have long been entrusted 

to serve as gatekeepers in scrutinizing settlements, whether or 

not there will be an adversarial presentation.  (E.g., Code Civ. 

Proc., §§ 372 [compromise of minor’s claim], 877.6 [good faith of 

joint tortfeasor’s settlement]; Cal. Rules of Court, rule 3.769(g) 

[“Before final approval [of a class action settlement], the court 

must conduct an inquiry into the fairness of the proposed 

settlement”].)  Reviewing and approving PAGA settlements is 

just the latest example. 

Trial judges have multiple tools for guarding the gate.  

They can ask the parties for more information and disclosures.  

They can hold hearings and require sworn testimony.  They can 

appoint neutral experts to aid their analysis.  (Evid. Code, § 730.)  

They can ask the LWDA for comments.  (E.g., O’Connor, supra, 

201 F.Supp.3d at p. 1113.)  And ultimately they can (and should) 

withhold approval if a settlement appears unfair or 

unreasonable.  Trial judges can be trusted to sniff out bad deals, 

even when no objectors are involved.  (E.g., S.E.C. v. Bank of 

America Corp. (S.D.N.Y. 2009) 653 F.Supp.2d 507, 509.) 

There is nothing unusual about trial court scrutiny in 

PAGA cases.  Trial courts already assert significant oversight in 

PAGA actions, and not just at the settlement approval stage.  
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(See LaFace v. Ralphs Grocery Company (2022) 75 Cal.App.5th 

388, 398 [trial court has broad discretion to determine the 

appropriate amount of PAGA penalties, and the factors it 

considers “are equitable in nature”]; compare Estrada v. Royalty 

Carpet Mills, Inc. (Mar. 23, 2022, G058397, G058969) 76 

Cal.App.5th 685, __ [2022 WL 855568, at p. *12] [although trial 

courts may not strike PAGA claims as unmanageable, they have 

discretion to “limit witness testimony and other forms of 

evidence”] with Wesson v. Staples the Office Superstore, LLC 

(2021) 68 Cal.App.5th 746, 769 [trial court has inherent “power to 

ensure the manageability of PAGA claims at trial,” including by 

striking unmanageable PAGA claims].)   

Finally, PAGA already allows for some outside input on 

proposed settlements.  As noted, because PAGA requires that the 

LWDA be notified of such developments, the LWDA has weighed 

in on proposed PAGA settlements in trial courts, even when the 

trial courts did not solicit the agency’s views.  (Moniz, supra, 72 

Cal.App.5th at pp. 67–68.)  As for PAGA plaintiffs, “PAGA does 

not provide that aggrieved employees must be heard on the 

approval of PAGA settlements” (id. at p. 79, emphasis added), but 

trial courts have at times exercised discretion to allow objectors 

to be heard, as the trial court allowed here and as other courts 

have contemplated (RT 6–17, 42–43; see Moniz, at p. 79).  The 

crucial point is that the decision to consider objections belongs 

the trial court, as part of its statutory duty to review the 

settlement and its inherent discretionary authority.  PAGA does 

not give plaintiffs like Olson a unilateral right to object. 
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However, that the trial court considered Olson’s objections 

here means Olson cannot show prejudicial error even if this 

Court decides Olson had a right to object.  This alone suffices to 

show that the judgment cannot be reversed.  (See, e.g., F.P. v. 

Monier (2017) 3 Cal.5th 1099, 1108 [“article VI, section 13 [of the 

California Constitution] generally ‘prohibits a reviewing court 

from setting aside a judgment due to trial court error unless it 

finds the error prejudicial’ ”].) 

II. Olson had no right to intervene. 

A. A PAGA plaintiff has no personal interest in 
PAGA claims and therefore has no right to 
intervene on this basis.  Indeed, Olson disavows 
a right to intervene on this ground. 

When arguing intervention in the lower courts, Olson 

claimed an interest as the state’s proxy but also asserted that he 

had a right to intervene because “he has an interest in the 

litigation that is impaired by the settlement” (ARB 53, emphasis 

added), since he supposedly had “a direct pecuniary interest in 

the outcome of the litigation” (AOB 43; see 2 AA 295 [similar 

claim in Olson’s trial court motion to intervene]). 

Now, however, Olson disclaims any “ ‘personal’ interest in 

this action.”  (OBOM 31.)  Olson’s concession is correct.  This 

Court has held that an aggrieved employee lacks any personal 

interest in PAGA claims asserted on the state’s behalf.  Instead, 

according to this Court, a PAGA claim “is a dispute between an 

employer and the state,” with the named plaintiff suing as a 

“ ‘proxy’ ” of “ ‘the state’s labor law enforcement agencies,’ ” and 

the “government entity on whose behalf the plaintiff files suit is 
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always the real party in interest.”  (Iskanian v. CLS 

Transportation Los Angeles, LLC (2014) 59 Cal.4th 348, 380, 382, 

386–387 (Iskanian).)  This Court has therefore determined that 

“absent employees do not own a personal claim for PAGA civil 

penalties,” and “whatever personal claims the absent employees 

might have for relief are not at stake.”  (Williams, supra, 3 

Cal.5th at p. 547, fn. 4; see Kim, supra, 9 Cal.5th at p. 81 [“A 

PAGA claim is legally and conceptually different from an 

employee’s own suit for damages and statutory penalties”]; 

Amalgamated Transit Union, Local 1756, AFL-CIO v. Superior 

Court (2009) 46 Cal.4th 993, 1003 [aggrieved employee lacks 

assignable property interest in PAGA claim]; Arias, supra, 46 

Cal.4th at p. 986 [employee suing under PAGA “does so as the 

proxy or agent of the state’s labor law enforcement agencies”].)  

When the Court of Appeal held that Olson has “no personal 

interest in the PAGA claims” (Turrieta, supra, 69 Cal.App.5th at 

p. 977), it was following this precedent. 

B. A PAGA plaintiff cannot intervene to represent 
the state’s interest. 

Olson has now pivoted to assert a right to intervene solely 

as the state’s proxy.  (OBOM 31–32.)  But proxy status cannot 

support intervention.  Olson discusses Arias, Iskanian, and ZB, 

N.A. v. Superior Court (2019) 8 Cal.5th 175, 188 (OBOM 32–34), 

but none of those decisions address intervention by PAGA 

plaintiffs like Olson.  They make the general observation that a 

PAGA plaintiff is the state’s proxy but do not suggest that a 

PAGA plaintiff may intervene in a different action another state 
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proxy is already litigating.  “As [this Court] ha[s] repeatedly 

observed, ‘ “cases are not authority for propositions not 

considered.” ’ ”  (B.B. v. County of Los Angeles (2020) 10 Cal.5th 1, 

11.) 

Under Olson’s intervention theory, his interest derives 

entirely from the state’s interest.  But if Olson effectively is the 

state for this purpose, then so is Turrieta.  Olson concedes that 

“Turrieta also represents the State’s interests.”  (OBOM 31.) 

That illustrates the central flaw in Olson’s intervention 

argument: the state cannot intervene through Olson because the 

state is already a party to the action through Turrieta.  This 

Court has held that, in a PAGA action, “The ‘government entity 

on whose behalf the plaintiff files suit is always the real party in 

interest,’ ” and this Court has therefore determined that a PAGA 

plaintiff “may bring a PAGA claim only as the state’s designated 

proxy.”  (Kim, supra, 9 Cal.5th at pp. 81, 87.)  Consequently, 

California courts have repeatedly insisted that the state “is the 

owner of the [PAGA] claim and the real party in interest” 

(Rosales v. Uber Technologies, Inc. (2021) 63 Cal.App.5th 937, 

945) and that a PAGA action “belongs solely to the state” (Provost 

v. YourMechanic, Inc. (2020) 55 Cal.App.5th 982, 988).  The 

Court of Appeal was therefore correct to hold that Olson’s 

“interest in pursuing enforcement of PAGA claims on behalf of 

the state cannot supersede the same interest held by Turrieta in 

her own PAGA case.”  (Turrieta, supra, 69 Cal.App.5th at p. 977.) 

Under Code of Civil Procedure section 387, intervention is 

limited to a “nonparty.”  Intervention under that statute is a 
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procedure by which a nonparty “becomes a party to an action or 

proceeding between other persons.”  (Code Civ. Proc., § 387, 

subd. (b), emphasis added.)  Olson identifies no authority 

allowing an existing party to intervene in the same action under 

section 387.  When the state has already delegated one proxy to 

litigate the case, there is neither good reason nor statutory 

authority for another proxy to intervene as the same party.  It is 

not enough that Olson thinks he would represent the state more 

effectively than Turrieta.  If Olson’s theory were correct, one 

deputy attorney general could intervene on the state’s behalf in a 

criminal appeal because he or she disagrees with how another 

deputy attorney general is handling the case. 

Olson’s intervention theory is flawed for another reason.  

He claims seemingly limitless authority to “represent[ ] the 

State’s interests in the claims he prosecutes,” including “how 

those claims are resolved in a parallel PAGA action.”  (OBOM 

36.)  On the contrary, his authority to act on the state’s behalf 

has been circumscribed by the Legislature.  For example, he lacks 

standing to directly appeal on the state’s behalf without moving 

to intervene.  (Saucillo v. Peck (9th Cir. 2022) 25 F.4th 1118, 

1128 [objector who never sought to intervene lacked standing to 

appeal directly from judgment on PAGA settlement].)  And, as 

discussed, he had no statutory right to file objections to the 

proposed settlement.  (Ante, part I.)  Accordingly, he had no right 

to intervene in this action to do the same thing he lacks authority 

to do under PAGA—object to the settlement. 
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The point is not that Olson “lost standing” or had the 

nature of his interest “transformed.”  (OBOM 11.)  Olson’s proxy 

authority never included the right to intervene in other PAGA 

actions, just as it never included the right to directly appeal the 

judgment on the state’s behalf or the right to file objections.  A 

PAGA plaintiff like Olson derives his authority to act as the 

state’s proxy solely from a statutory delegation: if an aggrieved 

employee follows certain statutory procedures, he or she “may 

commence a civil action pursuant to [Labor Code] [s]ection 2699.”  

(Lab. Code, § 2699.3, subd. (a)(2)(A).)  That statutory delegation 

of authority is obviously limited to that proxy’s “action.”  Nothing 

in this statutory scheme suggests that “commenc[ing]” a PAGA 

action includes intervening in a different PAGA action.  Indeed, 

PAGA includes no provisions authorizing intervention by the 

state.  (See Magadia v. Wal-Mart Associates, Inc. (9th Cir. 2021) 

999 F.3d 668, 677 [“once California elects not to issue a citation 

[after receiving a PAGA notice], the State has no authority under 

PAGA to intervene in a case brought by an aggrieved 

employee”].)  It would be bizarre to construe PAGA to permit a 

proxy to intervene on the state’s behalf when the state itself may 

not intervene.7 

Olson draws an analogy to federal and state qui tam 

statutes because this Court has deemed PAGA claims to be a type 

of qui tam claim.  (OBOM 34–35.)  But far from supporting his 

 
7  By contrast, PAGA’s settlement provision expressly requires 
that the LWDA be notified of proposed PAGA settlements.  This 
might allow the LWDA to object to or otherwise comment on such 
proposed settlements without intervening.  (See ante, part I.) 
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position, the qui tam laws he cites—the federal False Claims Act 

(FCA) and its state counterpart, California’s False Claims Act 

(CFCA)—confirm that Olson cannot intervene here.8 

In qui tam lawsuits, the person who sues in the name of the 

government is known as a relator.  In the FCA and CFCA, 

Congress and California’s Legislature, respectively, included 

statutory provisions expressly authorizing governmental 

intervention after a relator commences a qui tam lawsuit.  (31 

U.S.C. § 3730(c)(3); Gov. Code, § 12652, subd. (a)(3).)  PAGA 

includes no such provision. 

“ ‘It is a settled rule of statutory construction that where a 

statute, with reference to one subject contains a given provision, 

the omission of such provision from a similar statute concerning a 

related subject is significant to show that a different legislative 

intent existed with reference to the different statutes.’ ”  (In re 

Jennings (2004) 34 Cal.4th 254, 273.)  This rule should apply 

 
8  In Viking River Cruises, the United States Supreme Court is 
currently being called on to decide whether PAGA representative-
action waivers in arbitration agreements must be enforced under 
the Federal Arbitration Act (FAA) notwithstanding any qui tam 
label affixed to PAGA claims by this Court.  (See generally Brief 
for Petitioner, Viking River Cruises (U.S., Jan. 31, 2022, No. 20-
1573) 2022 WL 327146.)  Lyft has likewise filed a cert. petition on 
that same subject in Lyft, Inc. v. Seifu (U.S. No. 21-742).  But 
however the United States Supreme Court resolves those cases, it 
will have no bearing on this distinct appeal, which does not arise 
in the context of the FAA or the enforcement of arbitration 
provisions.  However the high court chooses to treat PAGA claims 
under the FAA, this Court has held that a PAGA action is “ ‘a 
type of qui tam action’ ” for purposes of California law outside the 
FAA context.  (Kim, supra, 9 Cal.5th at p. 81.) 
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with full force here given that Olson argues PAGA is a qui tam 

statute similar to the FCA and CFCA.  (OBOM 34–35.)  “Because 

the wording of these statutes shows the Legislature if it wishes 

knows how to express its intent that [the government be 

permitted to intervene in qui tam suits brought on its behalf by a 

relator], the absence of such a requirement in [PAGA] indicates it 

intended no such [authorization].”  (Jennings, at p. 273; accord, 

Department of Housing & Urban Development v. Rucker (2002) 

535 U.S. 125, 132 [122 S.Ct. 1230, 152 L.Ed.2d 258].) 

C. The Court of Appeal decisions on which Olson
relies are not to the contrary because they
never decided whether a PAGA plaintiff can
intervene in another plaintiff’s PAGA action.

Olson relies on Moniz, supra, 72 Cal.App.5th 56 and Uribe, 

supra, 70 Cal.App.5th 986.  (OBOM 36–41.)  Neither decision 

holds that a PAGA plaintiff may intervene in another proxy’s 

action just because he is a proxy in his own case.  Those 

inapposite cases provide no guidance on this issue. 

In Moniz, a PAGA plaintiff pursuing an overlapping action 

moved to intervene, and the trial court denied the motion.  

(Moniz, supra, 72 Cal.App.5th at p. 66.)  In an unpublished 

decision, the appellate court “affirmed the denial of [the 

objector’s] motion to intervene,” but “in so doing . . . assumed 

without deciding that she had an interest sufficient for 

intervention.”  (Id. at p. 73, fn. 10, emphasis added [recounting 

court’s prior decision].)  In addressing a later appeal that was the 

subject of its published decision, Moniz again did not decide the 

intervention issue.  Instead, it analyzed whether the objector had 
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standing to move to vacate the judgment and then challenge the 

judgment on appeal—a separate issue we discuss below.  (Id. at 

pp. 71–73; see part III, post.)  Thus, when Moniz comments that a 

PAGA plaintiff “may seek to become a party to the settling 

action,” it is referring to “becom[ing] a party . . . [citation] . . . by 

filing an appealable motion to set aside and vacate the 

judgment,” not to intervention.  (Moniz, at pp. 71, 73.) 

Likewise, Uribe did not address whether intervention was 

proper.  There, the trial court allowed an objector to intervene to 

challenge a settlement resolving class and PAGA claims, but no 

party argued on appeal that intervention should have been 

denied or that the objector lost the right to remain a party once 

she opted out of the class portion of the settlement.  (Uribe, 

supra, 70 Cal.App.5th at p. 1002 & fn. 4.)  As a result, the 

appellate court declined to reach “any unstated or oblique 

suggestion of error . . . related to the trial court’s intervention 

rulings.”  (Id. at p. 1002, fn. 4.) 

D. No other circumstances permit Olson’s
intervention here.

There may be other cases involving PAGA claims in which 

a trial court could exercise its discretion to permit intervention 

based on circumstances different than those here. 

In some cases, the would-be intervenor has a personal 

interest in the settlement apart from his role as a proxy of the 

state.  For example, parties sometimes settle PAGA claims 

alongside class claims in a so-called “hybrid” settlement.  When 

that happens, a plaintiff pursuing both class claims and PAGA 
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claims in a different action might seek to intervene to challenge 

the hybrid settlement.  (See Uribe, supra, 70 Cal.App.5th at 

p. 989; Amaro v. Anaheim Arena Management, LLC (2021) 69 

Cal.App.5th 521, 529, 531 (Amaro).)  In such a case, a trial court 

might exercise its discretion to allow intervention given the 

proposed intervenor’s personal interest in the individual claims 

he or she is asserting on a classwide basis.  This may be 

especially warranted where the settlement of those claims is 

deeply intertwined with the PAGA portion of the settlement—as 

when there is a dispute about the percentage of the overall 

settlement allocated to PAGA penalties.  This theory of 

intervention would turn on the plaintiff’s personal interest in his 

or her individual and class claims rather than on any personal 

interest in the PAGA claims or the state’s interest in recovering 

PAGA penalties. 

Moreover, there may be other, case-specific grounds for 

intervention, as when one PAGA plaintiff seeks to substitute for 

another plaintiff who makes clear that he or she no longer wishes 

to pursue the litigation regardless of any settlement.  In such a 

case, a trial court might allow substitution so that the state’s 

interest does not go wholly unrepresented.  (See Hutcheson v. 

Superior Court (2022) 74 Cal.App.5th 932, 937 & fn. 2 [noting 

that trial court allowed intervention for this purpose, though the 

propriety of intervention was not disputed on writ review].) 

This Court need not address those significantly different 

case-specific scenarios in which intervention may be proper 

because those circumstances are not at issue here and Olson has 
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no valid ground for intervention under the facts of this case.  This 

is a PAGA-only settlement, and Turrieta continues to represent 

the state’s interest. 

E. In any event, substantial evidence supports the 
trial court’s implied finding that Olson’s 
intervention attempt was untimely. 

Even if Olson’s role as the state’s proxy could theoretically 

support intervention (it cannot), that would not establish that the 

trial court had to allow Olson to intervene.  The right to 

intervene “ ‘is purely statutory, and by no means absolute.’ ”  

(Muller v. Robinson (1959) 174 Cal.App.2d 511, 515.)  As this 

Court has long recognized, the propriety of intervention “is best 

determined by a consideration of the facts of [each] case.”  (Isaacs 

v. Jones (1898) 121 Cal. 257, 261.)  An appellate court reviews the 

denial of intervention for abuse of discretion (Chavez v. Netflix, 

Inc. (2008) 162 Cal.App.4th 43, 51 (Chavez)), and Olson fails to 

show that the trial court abused its discretion here. 

We address one independent ground for affirmance: Olson’s 

failure to timely seek intervention.  “[W]hether permissive or as a 

matter of right, a party’s proposed intervention must be timely.”  

(Lofton v. Wells Fargo Home Mortgage (2018) 27 Cal.App.5th 

1001, 1012; see Code Civ. Proc., § 387, subd. (d)(1), (2) 

[intervention may be permitted “upon timely application”].)  

Timeliness is “one of the prerequisites for granting an application 

to intervene,” so untimeliness is an independent ground to deny 

intervention.  (Northern Cal. Psychiatric Society v. City of 

Berkeley (1986) 178 Cal.App.3d 90, 109.) 



 39 

The Court of Appeal declined to reach the timeliness issue 

because it held Olson had no interest that could support 

intervention.  (Turrieta, supra, 69 Cal.App.5th at p. 977.)  But if 

this Court elects to address the issue, untimeliness is an 

independent basis to affirm the denial of intervention.  Both Lyft 

and Turrieta argued in the trial court that Olson’s intervention 

attempt was untimely.  (2 AA 370–372, 389.)  The trial court did 

not expressly find that Olson’s intervention attempt was 

untimely, but such a finding must be implied on appeal.  (See 

Fair v. Bakhtiari (2011) 195 Cal.App.4th 1135, 1148 [in 

reviewing trial court’s discretionary denial of a motion, appellate 

court “will imply findings in favor of the court’s denial”]; Stephen 

Slesinger, Inc. v. Walt Disney Co. (2007) 155 Cal.App.4th 736, 

765–766 [applying this rule to an implied finding of 

untimeliness].) 

In applying the abuse of discretion standard, “The trial 

court’s findings of fact are reviewed for substantial evidence.”  

(Haraguchi v. Superior Court (2008) 43 Cal.4th 706, 711.)  Thus, 

the question on appeal is whether substantial evidence supports 

the trial court’s implicit finding that Olson’s motion was 

untimely.  It does.  Turrieta moved for approval of the proposed 

settlement on December 9, 2019.  (1 AA 27–28.)  Olson had been 

aware of Turrieta’s action since at least April 2019—seven 

months earlier—when Olson petitioned to coordinate several 

actions, including Turrieta’s.  (See 2 AA 307.)  Notably, Olson 

claimed that failure to coordinate these cases would work “to the 

detriment of absent . . . aggrieved employees” because Lyft could 
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settle with one plaintiff without consulting the others.  (2 AA 

308.)   

Thus, Olson should have known no later than June 2019, 

when the coordination petition was denied, that (under his view 

of PAGA) he might need to seek intervention.  (See 2 AA 437; 

Ziani Homeowners Assn. v. Brookfield Ziani LLC (2015) 243 

Cal.App.4th 274, 281 [timeliness determined based “ ‘ “on the 

date the person attempting to intervene should have been aware 

his interest[s] would no longer be protected adequately by the 

parties” ’ ”].)  Olson concedes that he had an ongoing “interest in 

the [Turrieta] case.”  (2 AA 308.)  Yet he did not seek intervention 

until December 24, 2019—more than two weeks after Turrieta 

moved for approval of the settlement, well past the deadline to 

oppose the approval motion, and just a few court days before the 

January 2, 2020, approval hearing.  (2 AA 305, 371–372, 389.)  

Given this record, the trial court could have reasonably found 

that Olson’s attempt to intervene was untimely. 

Contrary to Olson’s suggestion, Bustop v. Superior Court 

(1977) 69 Cal.App.3d 66, 72 does not establish that an 

intervention attempt is automatically timely so long as it is filed 

before the event the intervenor seeks to prevent.  (See OBOM 42.)  

That is not the law, at least under the current version of Code of 

Civil Procedure section 387.  For instance, in Chavez, supra, 162 

Cal.App.4th at pages 49 and 51, the Court of Appeal held that an 

objector’s request to intervene to challenge a class action 

settlement was untimely under the circumstances of that case 
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even though it was filed roughly six weeks before the settlement 

approval hearing. 

III. Olson had no right to move to vacate the judgment. 

A. California law permits certain nonparties to 
move to vacate a judgment, but Olson cannot 
move to vacate here because the state is 
already party to this action. 

Olson’s opening brief presents the right to intervene as 

intertwined with the right to move to vacate the judgment.  

(OBOM 29–30.)  In one respect, Olson is correct about the 

relationship between moving to intervene and to vacate.  Olson 

cannot move to vacate for the same reason he cannot intervene: 

the state is already a party to this action through Turrieta.  But 

there are additional reasons vacatur is unavailable in this 

situation, as we explain. 

“A person who initially is a nonparty but is aggrieved by a 

judgment or order may become a party of record and obtain a 

right to appeal by moving to vacate the judgment or order 

pursuant to section 663.”  (Marsh v. Mountain Zephyr, Inc. (1996) 

43 Cal.App.4th 289, 295.)  “A motion to vacate in the trial court 

provides a means by which such a nonparty may become a party 

to the litigation with a right of appeal without the need to 

formally intervene in the action” under Code of Civil Procedure 

section 387.  (Henry M. Lee Law Corp. v. Superior Court (2012) 

204 Cal.App.4th 1375, 1382.)  In other words, vacatur is available 

solely to a person “who initially is a nonparty.”  (Marsh, at 

p. 295.) 
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Olson cannot satisfy this standard.  He bases his standing 

to seek vacatur under section 663 solely on his status as a proxy 

for the state under PAGA.  (See OBOM 29, 41.)  But as explained 

earlier, under this Court’s precedent, the state was already a 

party to the case—indeed, the sole party asserting the PAGA 

action here—when Olson sought to derail the settlement.  As 

with his motion to intervene, which likewise permits intervention 

solely by nonparties, this alone should suffice to bar Olson from 

succeeding on a motion to vacate. 

B. Olson had no right to move to vacate the 
judgment because he is not legally aggrieved by 
this judgment, either personally or as the 
state’s proxy. 

In addition, Olson would have to show he is “legally 

‘aggrieved’ by [the] judgment” to vacate the judgment under 

section 663, which requires that his “rights or interests are 

injuriously affected by the judgment.”  (County of Alameda v. 

Carlson (1971) 5 Cal.3d 730, 736–737.)  Thus, to establish 

standing, Olson would have to show that he is personally 

aggrieved by the judgment.  Alternatively, he would have to show 

that the state is aggrieved by the judgment, and if so, that he has 

standing to assert the state’s interest.  Olson’s argument fails on 

all three points. 

First, Olson is not personally aggrieved by the judgment.  

As already discussed, he disclaims any personal interest in these 

PAGA claims, and correctly so.  (See ante, part II.A.)  This Court 

has long recognized that unnamed class members may move to 

vacate a judgment (Hernandez v. Restoration Hardware, Inc. 
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(2018) 4 Cal.5th 260, 267–268 (Hernandez)), but class members 

are aggrieved because they have a personal stake in the claims 

being compromised (see Williams, supra, 3 Cal.5th at p. 547, fn. 4 

[unnamed class members have a personal interest in class action 

claims]).  As explained earlier, this Court has held that 

“employees do not own a personal claim for PAGA civil penalties,” 

and “whatever personal claims the absent employees might have 

for relief are not at stake” in PAGA actions.  (Ibid.)  Thus, as the 

Court of Appeal correctly concluded here, Olson—unlike those 

objecting to the settlement of class claims—has “no individual 

claims that would be affected by the [PAGA] settlement and [is] 

therefore not ‘aggrieved’ for the purposes of standing to move to 

vacate or appeal from that judgment.”  (Turrieta, supra, 69 

Cal.App.5th at p. 974.) 

Second, the state is not aggrieved by this judgment.  

Turrieta gave the LWDA notice of the proposed settlement, and 

the agency never suggested in the trial court that it had concerns 

about the terms.  (See 1 AA 81, 121–122; 2 AA 499; Turrieta, 

supra, 69 Cal.App.5th at p. 963 & fn. 5.)  Once the trial court 

approved the settlement and entered judgment, the state’s PAGA 

claims were voluntarily resolved.  As with all PAGA judgments, 

this judgment is binding on the state.  (See Iskanian, supra, 59 

Cal.4th at p. 387 [“any judgment in a PAGA action is binding on 

the government”]; Arias, supra, 46 Cal.4th at p. 986 [“Because an 

aggrieved employee’s action under [PAGA] functions as a 

substitute for an action brought by the government itself, a 

judgment in that action binds all those . . . who would be bound 
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by a judgment in an action brought by the government” and 

therefore “the government [is] bound by the judgment in an 

action brought under the act”].) 

Because the state failed to comment on the proposed 

settlement in the trial court despite receiving notice of the terms, 

Olson cannot explain how the trial court abused its discretion 

when it decided the state is not aggrieved by a judgment that one 

of its proxies sought and obtained on its behalf.  Olson’s own 

proffered authority supports this conclusion: in Moniz, supra, 72 

Cal.App.5th at page 81, the Court of Appeal held that the objector 

lacked standing to appeal an issue on which the state did not 

object in the trial court.  As the Court of Appeal explained, the 

ruling “was favorable to the state” and the LWDA “did not take 

issue with this ruling.”  (Ibid.)9 

An analogy to appellate standing is instructive.  As Olson 

recognizes, standing to move to vacate a judgment overlaps with 

standing to appeal a judgment.  (See OBOM 30.)  Both require 

that one be aggrieved by the judgment.  Under that rule, 

 
9  Because the LWDA took no action in the trial court here, this 
Court need not decide whether or under what circumstances the 
LWDA could move to vacate or otherwise challenge a PAGA 
judgment in the trial court.  Although the state belatedly 
complained about the settlement in an amicus brief on appeal 
(Turrieta, supra, 69 Cal.App.5th at p. 973, fn. 14), Olson cannot 
show the trial court abused its discretion based on complaints 
that long postdate the trial court’s denial of his motion to vacate 
under section 663.  (See, e.g., Reese v. Wal-Mart Stores, Inc. 
(1999) 73 Cal.App.4th 1225, 1237 [“it would be eminently unfair 
to assess a trial court’s exercise of discretion based on matters 
not before it at the time of decision”].) 
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however, a party generally cannot appeal from a judgment 

entered by the party’s own agreement.  (See In re Marriage of 

Hinman (1992) 6 Cal.App.4th 711, 716 [“A party who participates 

in or consents to a judgment . . . is precluded from attacking it 

collaterally, absent exceptional circumstances,” even if the 

judgment “otherwise would be beyond the court’s authority”]; 

Papadakis v. Zelis (1991) 230 Cal.App.3d 1385, 1387 [“It is 

settled that a party cannot appeal from a judgment to which he 

has stipulated, as part of a settlement”].)  The state’s proxy 

cannot challenge a judgment that does not aggrieve the state.10 

Third, even if the state were aggrieved by the judgment (it 

is not), Olson lacks authority to challenge it on the state’s behalf.  

As with the purported rights to object and to intervene, nothing 

in PAGA authorizes PAGA plaintiffs to challenge judgments in 

other plaintiffs’ PAGA actions just because they represent the 

state’s interests in a related action.  This Court should decline to 

add statutory provisions missing from PAGA’s plain text.  (See 

ante, part I.) 

Indeed, such a right would conflict with how standing 

typically works.  Olson emphasizes that he is acting as an “agent 

of the State” (OBOM 9), but that agency analogy undermines his 

claim to standing.  For example, “attorneys are agents of their 

 
10  Thus, this scenario is unlike Estate of Goulet (1995) 10 Cal.4th 
1074, 1081–1083 (see OBOM 40, fn. 11), in which this Court 
recognized that a trustee had standing to appeal an order that 
might have “substantially diminish[ed] the funds” in the trust.  
The state, through Turrieta, sought the judgment here, and the 
LWDA did nothing in the trial court to suggest it disagreed. 
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client” (Rosenaur v. Scherer (2001) 88 Cal.App.4th 260, 283), but 

representing a party with standing does not confer standing on 

the attorney.  Thus, the right to challenge an adverse judgment 

belongs to the losing party, not the party’s attorney, even if 

attorney’s fees are at stake.  (In re Marriage of Tushinsky (1988) 

203 Cal.App.3d 136, 141–143.)  Nor is it enough to have some 

indirect connection to a party with standing.  (See Pacific 

Merchant Shipping Assn. v. Board of Pilot Commissioners etc. 

(2015) 242 Cal.App.4th 1043, 1062 & fn. 10 [one state entity 

lacked standing to appeal fee order entered against another state 

entity].)  Alternatively, to the extent that Olson claims he is the 

state, he cannot usurp Turrieta, the state proxy who sought this 

judgment on the state’s behalf.  And he cannot supplant the 

LWDA, which took no action in the trial court to suggest the state 

disagreed with the judgment. 

C. The Court of Appeal decisions on which Olson 
relies do not support his expansive theory of 
vacatur. 

Olson again relies on Uribe, supra, 70 Cal.App.5th 986, and 

Moniz, supra, 72 Cal.App.5th 56, but Moniz and Uribe got this 

issue wrong, and are both distinguishable in any event. 

Moniz adopts the theory Olson espouses here: the Court of 

Appeal held that the objector had standing to challenge the 

judgment “as part of his or her role as an effective advocate for 

the state.”  (Moniz, supra, 72 Cal.App.5th at p. 73.)  Thus, the 

court’s holding turned on its conclusion that the objector 
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“represents interests that are sufficiently aggrieved,” namely the 

state’s interests.  (Ibid., emphasis added.) 

Moniz is unpersuasive for two reasons.  First, it is 

distinguishable.  There, the LWDA opposed the settlement in the 

trial court, including by appearing and arguing at the settlement 

approval hearing.  (Moniz, supra, 72 Cal.App.5th at pp. 67–68.)  

Thus, unlike here, the state was arguably aggrieved by the 

aspects of the Moniz settlement to which it objected.  As noted, 

Moniz held that the objector lacked standing to appeal an issue 

on which the state had not objected.  (Id. at p. 81.)  Second, in 

holding that a PAGA plaintiff may move to vacate the judgment 

on the state’s behalf, Moniz was incorrect for the reasons 

explained above.  The state was already a party to the action; the 

objector was not legally aggrieved by the judgment; and even if 

the state were aggrieved, the objector lacked standing to 

challenge the judgment on the state’s behalf.  Moniz offers no 

substantive basis for concluding otherwise.  Moniz fails to explain 

why it necessarily “follows” that serving as the state’s proxy in 

one capacity gives a PAGA plaintiff standing to challenge the 

judgment in another action.  (Id. at p. 73; see Applied Equipment 

Corp. v. Litton Saudi Arabia Ltd. (1994) 7 Cal.4th 503, 519 [prior 

decisions addressing issue were not instructive where they 

“contain[ed] little reasoning or analysis” and “appear simply to 

‘take a side’ ”].) 

Uribe decided that Isabel Garibay, the objector in that case, 

was aggrieved because “Garibay’s PAGA cause of action in this 

same lawsuit was resolved against her” and stood to have “her 
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own PAGA cause of action . . . precluded.”  (Uribe, supra, 70 

Cal.App.5th at pp. 1001–1002, emphasis added.)  Uribe’s analysis 

was thus rooted in the notion that Garibay was aggrieved 

because she had a personal interest affected by the judgment.  

Uribe’s rationale was legally incorrect, since aggrieved employees 

have no personal interest in PAGA claims under this Court’s 

precedent.  (See ante, part II.A.)  Moreover, Uribe’s rationale 

cannot in any event afford Olson the right to move to vacate the 

judgment in this case because Olson disavows any personal 

interest in these PAGA claims.  (See OBOM 31.) 

IV. Olson’s challenges to the settlement lack merit. 

Olson’s various objections to the merits of the settlement 

are beyond the scope of this Court’s review since this Court’s 

order granting review limited the issue presented to the distinct 

nonmerits issue of whether PAGA plaintiffs have the procedural 

right to object to a PAGA settlement or to move for intervention 

or vacatur.  If this Court considers Olson’s merits arguments, 

however, they show why the judgment should be affirmed even if 

Olson had standing to challenge the settlement in some fashion.  

Turrieta and Lyft addressed these issues at length in the Court of 

Appeal.  (E.g., Lyft RB 10–16 [discussing procedural limitations 

on relitigating factual disputes through a section 663 motion].)  

We discuss two salient examples that Olson heavily focuses on: 

reverse auctions and prefiling notice. 

Olson alleges here, as he did in the lower courts, that this 

settlement stemmed from an improper reverse auction.  “ ‘A 

reverse auction is said to occur when “the defendant in a series of 
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class actions picks the most ineffectual class lawyers to negotiate 

a settlement with in the hope that the district court will approve 

a weak settlement that will preclude other claims against the 

defendant.” ’ ”  (Amaro, supra, 69 Cal.App.5th at p. 544.)  In his 

opening brief, Olson suggests that he “correctly predicted” that 

Lyft might try to “settle . . . with the lowest bidder,” and asserts 

that “Lyft employed a strategy to play the different plaintiffs’ 

counsel against each other in order to drive down the overall 

settlement value.”  (OBOM 14–16; see OBOM 45.)  Olson claims 

more generally that the Court of Appeal’s holding will “invite[ ] 

mischief by encouraging a race to the bottom,” with defendants 

“simply put[ting] the case out to bid.”  (OBOM 57.) 

As the record here reveals, Olson’s reverse auction 

allegations are unfounded.  Olson and Seifu accused Lyft of 

engaging in a reverse auction, but the trial court found that 

allegation to be groundless and thus rejected the claim “that Lyft 

engaged in gamesmanship.”  (2 AA 499; see 2 AA 485 [finding 

that “There was no collusion in connection with the Settlement”].)  

Indeed, substantial evidence supports the trial court’s implied 

finding that Lyft’s mediations with counsel for Seifu and Olson 

focused on other claims, not these PAGA claims.  Seifu’s counsel 

and Olson’s counsel were both pursuing various claims against 

Lyft aside from the PAGA claims at issue here.  (See 2 AA 303, 

433–434, 438–439; RT 21.)  Thus, the mere fact that Lyft 

mediated with those attorneys does not mean Lyft was 

negotiating with them the same PAGA claims it later settled with 

Turrieta.  (See RT 20–22 [Lyft’s counsel explained that Lyft 
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negotiated different claims with Seifu’s counsel Liss-Riordan in 

June 2019, and “We haven’t discussed other PAGA claims with 

Ms. Liss-Riordan”], 306 [counsel for Lyft disputed assertions by 

Olson’s counsel about the topic of their August 2019 mediation].) 

Any time a defendant settles one of several overlapping 

actions, a nonsettling plaintiff can claim that the defendant 

engaged in a reverse auction—or its variant, “plaintiff shopping.”  

(See OBOM 58.)  Here, as in other cases, meritless reverse 

auction allegations can delay final approval and payment of a 

settlement, including through a time-consuming appeal.  (See 

(Amaro, supra, 69 Cal.App.5th at p. 544 [in a case involving both 

class and PAGA claims, substantial evidence supported “the 

[trial] court’s finding the settlement was not the product of a 

collusive reverse auction”]; In re Hyundai and Kia Fuel Economy 

Litigation (9th Cir. 2019) 926 F.3d 539, 569 [objectors “have 

‘floated out the specter of a reverse auction, but brought forth no 

facts to give that eidolon more substance’ ”]; Negrete v. Allianz 

Life Ins. Co. of North America (9th Cir. 2008) 523 F.3d 1091, 1099 

[addressing reverse auction allegations and finding “no evidence 

of underhanded activity in this case”].) 

PAGA’s streamlined settlement approval process helps 

avoid this problem.  As this Court has recognized in the class 

action context, settlement objections present an opportunity for 

disruption and delay unrelated to the merits of a settlement.  

(See Hernandez, supra, 4 Cal.5th at pp. 272–273 [noting that 

meritless objections from “professional objectors” “can disrupt 

settlements by requiring class counsel to expend resources 
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fighting appeals, and, more importantly, delaying the point at 

which settlements become final”].)  Restricting objector 

interference in the PAGA settlement context allows for prompt 

payment of PAGA penalties to the state by preventing those 

payments from being held up by meritless objections. 

In any event, no matter how a defendant reaches a 

settlement, the ultimate criterion for approval is whether the 

trial court, after review of the settlement, finds its terms to be 

substantively fair.  (Williams, supra, 3 Cal.5th at p. 549.)  That is 

exactly what the trial court did here: it reviewed the settlement 

and found it “to be fair, adequate and reasonable.”  (2 AA 499.)   

Another example underscores why Olson’s objections to the 

settlement lack merit.  Olson claims that Turrieta failed to give 

sufficient prefiling notice to the LWDA for some claims in the 

settlement.  (OBOM 17, 41, fn. 12, 47.)  The Court of Appeal 

correctly held that Olson forfeited this notice argument because 

he raised it “only in a single paragraph at the very end of his 

reply in support of his motion to vacate.”  (Turrieta, supra, 69 

Cal.App.5th at p. 973, fn. 14.)  As a result, the court concluded, 

“we would not consider [the issue], even if [Olson] had standing 

to raise it.”  (Ibid.)  Olson did not petition for rehearing to 

challenge the factual basis for the Court of Appeal’s holding that 

he forfeited the argument, and he cannot resurrect his forfeited 

assertion in this Court.  (See Cal. Rules of Court, rule 8.500(c)(2) 

[“as a policy matter the Supreme Court normally will accept the 

Court of Appeal opinion’s statement of the issues and facts unless 

the party has called the Court of Appeal’s attention to any alleged 
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omission or misstatement of an issue or fact in a petition for 

rehearing”].) 

Even if Olson had not forfeited this prefiling notice 

argument, it would be no basis to undo the settlement.  In the 

Court of Appeal, Turrieta explained several reasons why this 

argument lacks merit, and she is likely to address those reasons 

again in this Court.  We add another.  In Moniz, supra, 72 

Cal.App.5th at pages 82 to 84, the Court of Appeal rejected a 

prefiling notice argument much like the one Olson raises here.  

Moniz held that a PAGA settlement may release claims not listed 

in the plaintiff’s LWDA notice because “PAGA’s statutory scheme 

and the principles of preclusion allow, or ‘authorize,’ a PAGA 

plaintiff to bind the state to a judgment through litigation that 

could extinguish PAGA claims that were not specifically listed in 

the PAGA notice where those claims involve the same primary 

right litigated.”  (Id. at p. 83.)  All of Turrieta’s claims, like all of 

Olson’s, stemmed from the same underlying theory that drivers 

using the Lyft platform should have been classified as employees 

rather than independent contractors.  (See 1 AA 253, 255–256; 2 

AA 311.) 
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CONCLUSION 

For all these reasons, the Court of Appeal’s decision should 

be affirmed. 
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United States Code Annotated
Title 31. Money and Finance (Refs & Annos)


Subtitle III. Financial Management
Chapter 37. Claims (Refs & Annos)


Subchapter III. Claims Against the United States Government (Refs & Annos)


31 U.S.C.A. § 3730


§ 3730. Civil actions for false claims


Effective: July 22, 2010
Currentness


(a) Responsibilities of the Attorney General.--The Attorney General diligently shall investigate a
violation under section 3729. If the Attorney General finds that a person has violated or is violating
section 3729, the Attorney General may bring a civil action under this section against the person.


(b) Actions by private persons.--(1) A person may bring a civil action for a violation of section
3729 for the person and for the United States Government. The action shall be brought in the name
of the Government. The action may be dismissed only if the court and the Attorney General give
written consent to the dismissal and their reasons for consenting.


(2) A copy of the complaint and written disclosure of substantially all material evidence and
information the person possesses shall be served on the Government pursuant to Rule 4(d)(4) of
the Federal Rules of Civil Procedure. 1  The complaint shall be filed in camera, shall remain under
seal for at least 60 days, and shall not be served on the defendant until the court so orders. The
Government may elect to intervene and proceed with the action within 60 days after it receives
both the complaint and the material evidence and information.


(3) The Government may, for good cause shown, move the court for extensions of the time during
which the complaint remains under seal under paragraph (2). Any such motions may be supported
by affidavits or other submissions in camera. The defendant shall not be required to respond to any
complaint filed under this section until 20 days after the complaint is unsealed and served upon
the defendant pursuant to Rule 4 of the Federal Rules of Civil Procedure.
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(4) Before the expiration of the 60-day period or any extensions obtained under paragraph (3), the
Government shall--


(A) proceed with the action, in which case the action shall be conducted by the Government; or


(B) notify the court that it declines to take over the action, in which case the person bringing
the action shall have the right to conduct the action.


(5) When a person brings an action under this subsection, no person other than the Government
may intervene or bring a related action based on the facts underlying the pending action.


(c) Rights of the parties to qui tam actions.--(1) If the Government proceeds with the action, it
shall have the primary responsibility for prosecuting the action, and shall not be bound by an act
of the person bringing the action. Such person shall have the right to continue as a party to the
action, subject to the limitations set forth in paragraph (2).


(2)(A) The Government may dismiss the action notwithstanding the objections of the person
initiating the action if the person has been notified by the Government of the filing of the motion
and the court has provided the person with an opportunity for a hearing on the motion.


(B) The Government may settle the action with the defendant notwithstanding the objections of
the person initiating the action if the court determines, after a hearing, that the proposed settlement
is fair, adequate, and reasonable under all the circumstances. Upon a showing of good cause, such
hearing may be held in camera.


(C) Upon a showing by the Government that unrestricted participation during the course of the
litigation by the person initiating the action would interfere with or unduly delay the Government's
prosecution of the case, or would be repetitious, irrelevant, or for purposes of harassment, the court
may, in its discretion, impose limitations on the person's participation, such as--


(i) limiting the number of witnesses the person may call;


(ii) limiting the length of the testimony of such witnesses;
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(iii) limiting the person's cross-examination of witnesses; or


(iv) otherwise limiting the participation by the person in the litigation.


(D) Upon a showing by the defendant that unrestricted participation during the course of the
litigation by the person initiating the action would be for purposes of harassment or would cause
the defendant undue burden or unnecessary expense, the court may limit the participation by the
person in the litigation.


(3) If the Government elects not to proceed with the action, the person who initiated the action shall
have the right to conduct the action. If the Government so requests, it shall be served with copies
of all pleadings filed in the action and shall be supplied with copies of all deposition transcripts (at
the Government's expense). When a person proceeds with the action, the court, without limiting
the status and rights of the person initiating the action, may nevertheless permit the Government
to intervene at a later date upon a showing of good cause.


(4) Whether or not the Government proceeds with the action, upon a showing by the Government
that certain actions of discovery by the person initiating the action would interfere with the
Government's investigation or prosecution of a criminal or civil matter arising out of the same
facts, the court may stay such discovery for a period of not more than 60 days. Such a showing
shall be conducted in camera. The court may extend the 60-day period upon a further showing in
camera that the Government has pursued the criminal or civil investigation or proceedings with
reasonable diligence and any proposed discovery in the civil action will interfere with the ongoing
criminal or civil investigation or proceedings.


(5) Notwithstanding subsection (b), the Government may elect to pursue its claim through
any alternate remedy available to the Government, including any administrative proceeding to
determine a civil money penalty. If any such alternate remedy is pursued in another proceeding,
the person initiating the action shall have the same rights in such proceeding as such person would
have had if the action had continued under this section. Any finding of fact or conclusion of law
made in such other proceeding that has become final shall be conclusive on all parties to an action
under this section. For purposes of the preceding sentence, a finding or conclusion is final if it
has been finally determined on appeal to the appropriate court of the United States, if all time for
filing such an appeal with respect to the finding or conclusion has expired, or if the finding or
conclusion is not subject to judicial review.
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(d) Award to qui tam plaintiff.--(1) If the Government proceeds with an action brought by a
person under subsection (b), such person shall, subject to the second sentence of this paragraph,
receive at least 15 percent but not more than 25 percent of the proceeds of the action or settlement
of the claim, depending upon the extent to which the person substantially contributed to the
prosecution of the action. Where the action is one which the court finds to be based primarily
on disclosures of specific information (other than information provided by the person bringing
the action) relating to allegations or transactions in a criminal, civil, or administrative hearing,
in a congressional, administrative, or Government 2  Accounting Office report, hearing, audit, or
investigation, or from the news media, the court may award such sums as it considers appropriate,
but in no case more than 10 percent of the proceeds, taking into account the significance of the
information and the role of the person bringing the action in advancing the case to litigation.
Any payment to a person under the first or second sentence of this paragraph shall be made from
the proceeds. Any such person shall also receive an amount for reasonable expenses which the
court finds to have been necessarily incurred, plus reasonable attorneys' fees and costs. All such
expenses, fees, and costs shall be awarded against the defendant.


(2) If the Government does not proceed with an action under this section, the person bringing
the action or settling the claim shall receive an amount which the court decides is reasonable for
collecting the civil penalty and damages. The amount shall be not less than 25 percent and not
more than 30 percent of the proceeds of the action or settlement and shall be paid out of such
proceeds. Such person shall also receive an amount for reasonable expenses which the court finds
to have been necessarily incurred, plus reasonable attorneys' fees and costs. All such expenses,
fees, and costs shall be awarded against the defendant.


(3) Whether or not the Government proceeds with the action, if the court finds that the action was
brought by a person who planned and initiated the violation of section 3729 upon which the action
was brought, then the court may, to the extent the court considers appropriate, reduce the share of
the proceeds of the action which the person would otherwise receive under paragraph (1) or (2)
of this subsection, taking into account the role of that person in advancing the case to litigation
and any relevant circumstances pertaining to the violation. If the person bringing the action is
convicted of criminal conduct arising from his or her role in the violation of section 3729, that
person shall be dismissed from the civil action and shall not receive any share of the proceeds of
the action. Such dismissal shall not prejudice the right of the United States to continue the action,
represented by the Department of Justice.
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(4) If the Government does not proceed with the action and the person bringing the action conducts
the action, the court may award to the defendant its reasonable attorneys' fees and expenses if the
defendant prevails in the action and the court finds that the claim of the person bringing the action
was clearly frivolous, clearly vexatious, or brought primarily for purposes of harassment.


(e) Certain Actions Barred.--(1) No court shall have jurisdiction over an action brought by a
former or present member of the armed forces under subsection (b) of this section against a member
of the armed forces arising out of such person's service in the armed forces.


(2)(A) No court shall have jurisdiction over an action brought under subsection (b) against a
Member of Congress, a member of the judiciary, or a senior executive branch official if the action
is based on evidence or information known to the Government when the action was brought.


(B) For purposes of this paragraph, “senior executive branch official” means any officer or
employee listed in paragraphs (1) through (8) of section 101(f) of the Ethics in Government Act
of 1978 (5 U.S.C. App.).


(3) In no event may a person bring an action under subsection (b) which is based upon allegations
or transactions which are the subject of a civil suit or an administrative civil money penalty
proceeding in which the Government is already a party.


(4)(A) The court shall dismiss an action or claim under this section, unless opposed by the
Government, if substantially the same allegations or transactions as alleged in the action or claim
were publicly disclosed--


(i) in a Federal criminal, civil, or administrative hearing in which the Government or its agent
is a party;


(ii) in a congressional, Government 2  Accountability Office, or other Federal report, hearing,
audit, or investigation; or


(iii) from the news media,
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unless the action is brought by the Attorney General or the person bringing the action is an original
source of the information.


(B) For purposes of this paragraph, “original source” means an individual who either (i) prior to
a public disclosure under subsection (e)(4)(a), has voluntarily disclosed to the Government the
information on which allegations or transactions in a claim are based, or (2) who has knowledge
that is independent of and materially adds to the publicly disclosed allegations or transactions,
and who has voluntarily provided the information to the Government before filing an action under
this section.


(f) Government not liable for certain expenses.--The Government is not liable for expenses
which a person incurs in bringing an action under this section.


(g) Fees and expenses to prevailing defendant.--In civil actions brought under this section by
the United States, the provisions of section 2412(d) of title 28 shall apply.


(h) Relief from retaliatory actions.--


(1) In general.--Any employee, contractor, or agent shall be entitled to all relief necessary
to make that employee, contractor, or agent whole, if that employee, contractor, or agent is
discharged, demoted, suspended, threatened, harassed, or in any other manner discriminated
against in the terms and conditions of employment because of lawful acts done by the employee,
contractor, agent or associated others in furtherance of an action under this section or other
efforts to stop 1 or more violations of this subchapter.


(2) Relief.--Relief under paragraph (1) shall include reinstatement with the same seniority
status that employee, contractor, or agent would have had but for the discrimination, 2 times
the amount of back pay, interest on the back pay, and compensation for any special damages
sustained as a result of the discrimination, including litigation costs and reasonable attorneys'
fees. An action under this subsection may be brought in the appropriate district court of the
United States for the relief provided in this subsection.


(3) Limitation on bringing civil action.--A civil action under this subsection may not be
brought more than 3 years after the date when the retaliation occurred.
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4(d), May 20, 2009, 123 Stat. 1624; Pub.L. 111-148, Title X, § 10104(j)(2), Mar. 23, 2010, 124
Stat. 901; Pub.L. 111-203, Title X, § 1079A(c), July 21, 2010, 124 Stat. 2079.)


Footnotes


1 See, now, Rule 4(i) of the Federal Rules of Civil Procedure.
2 So in original. Probably should be “General”.
31 U.S.C.A. § 3730, 31 USCA § 3730
Current through P.L. 117-102. Some statute sections may be more current, see credits for details.
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46 Cal.4th 993
Supreme Court of California


AMALGAMATED TRANSIT UNION, LOCAL 1756, AFL–CIO et al., Petitioners,
v.


The SUPERIOR COURT of Los Angeles County, Respondent;
First Transit, Inc., et al., Real Parties in Interest.


No. S151615.
|


June 29, 2009.


Synopsis
Background: Two labor unions and 17 members or former members of unions filed lawsuit against
transit company employers, alleging that employers failed to provide employees with meal and rest
periods as required by law, and seeking unpaid wages and civil penalties. Plaintiffs also asserted
violations of the unfair competition law (UCL), and sought injunctive relief and restitution for
unpaid wages. Unions sued in their representative capacity on behalf of members. Unions also
brought the action as assignees of rights transferred to unions by over 150 employees and former
employees, including the right to sue in a representative capacity on behalf of all other current
and former aggrieved employees. The Superior Court, Los Angeles County, No. KC043962, Carl
J. West, J., ruled that unions had no standing to recover penalties or attorney fees under Private
Attorneys General Act (PAGA), and no standing to sue for violations of UCL. Unions filed petition
for writ of mandate. The Court of Appeal denied petition. Unions petitioned for review. The
Supreme Court granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Kennard, J., held that:


[1] assignment of UCL cause of action did not confer standing on unions;


[2] PAGA claim was not assignable;


[3] unions could not bring UCL action based on associational standing; and


[4] unions lacked standing under PAGA.


Affirmed.
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Opinion, 55 Cal.Rptr.3d 585, superseded.


Werdegar, J., filed concurring opinion.


West Headnotes (14)


[1] Assignments Nature and essentials in general
The legal concept of “assignment” refers to the transferability of all types of property,
including a cause of action.


5 Cases that cite this headnote


[2] Assignments Founded on statute
An assignment of a cause of action under the Unfair Competition Law (UCL) cannot
confer standing on an uninjured assignee, under the provision requiring the plaintiff to be
one “who has suffered injury in fact and has lost money or property as a result of the unfair
competition.” West's Ann.Cal.Bus. & Prof.Code § 17204.


28 Cases that cite this headnote


[3] Assignments Nature and essentials in general
An assignment requires very little by way of formalities and is essentially free from
substantive restrictions.


13 Cases that cite this headnote


[4] Assignments Nature and essentials in general
To make an assignment, it is sufficient if the assignor has, in some fashion, manifested an
intention to make a present transfer of his rights to the assignee. West's Ann.Cal.Civ.Code
§§ 1040, 1052.


16 Cases that cite this headnote


[5] Assignments Founded on statute
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Under the Labor Code Private Attorneys General Act of 2004 (PAGA), an aggrieved
employee cannot assign a claim for statutory penalties, because the employee does not
own an assignable interest. West's Ann.Cal.Labor Code § 2699; West's Ann.Cal.Civ.Code
§ 954.


See Cal. Jur. 3d, Labor, § 277; Cal. Civil Practice (Thomson Reuters 2009) Employment
Litigation, § 5:3.1; Chin et al., Cal. Practice Guide: Employment Litigation (The Rutter
Group 2009) ¶ 5:3.1 (CAEMPL Ch. 17-J); 3 Witkin, Summary of Cal. Law (10th ed. 2005)
Agency, § 324.


16 Cases that cite this headnote


[6] Costs, Fees, and Sanctions Particular subjects of litigation
In bringing an action for civil penalties under Labor Code Private Attorneys General Act
of 2004 (PAGA), the aggrieved employee acts as the proxy or agent of state labor law
enforcement agencies, representing the same legal right and interest as those agencies, in
a proceeding that is designed to protect the public, not to benefit private parties. West's
Ann.Cal.Labor Code § 2699.


44 Cases that cite this headnote


[7] Action Statutory rights of action
Costs, Fees, and Sanctions Particular subjects of litigation
Labor Code Private Attorneys General Act of 2004 (PAGA) does not create property
rights or any other substantive rights, and does not impose any legal obligations. West's
Ann.Cal.Labor Code § 2699.


14 Cases that cite this headnote


[8] Assignments Founded on statute
The right to recover a statutory penalty may not be assigned. West's Ann.Cal.Civ.Code
§ 954.


4 Cases that cite this headnote


[9] Associations Suits on Behalf of Members;  Associational or Representational
Standing
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Under the doctrine of “associational standing,” an association that does not have standing
in its own right may nevertheless have standing to bring a lawsuit on behalf of its members.


8 Cases that cite this headnote


[10] Associations Suits on Behalf of Members;  Associational or Representational
Standing
For purposes of federal court jurisdiction over a case or controversy, associational standing
exists when: (1) an association's members would otherwise have standing to sue in
their own right; (2) the interests the association seeks to protect are germane to the
organization's purpose; and (3) neither the claim asserted nor the relief requested requires
the participation of individual members in the lawsuit. U.S.C.A. Const. Art. 3, § 2, cl. 1.


8 Cases that cite this headnote


[11] Antitrust and Trade Regulation Private entities or individuals
Unfair Competition Law (UCL) provision granting standing to a private party only if the
person “has suffered injury in fact and has lost money or property as a result of the unfair
competition” does not authorize standing based upon the federal doctrine of associational
standing, by an association that has not itself suffered actual injury but seeks to act on
behalf of its injured members. West's Ann.Cal.Bus. & Prof.Code § 17203.


29 Cases that cite this headnote


[12] Costs, Fees, and Sanctions Representative or official capacity
Labor unions lacked standing to bring action against employers to recover civil penalties
under the Labor Code Private Attorneys General Act of 2004 (PAGA), even if labor unions'
members were “aggrieved employees” within meaning of PAGA, since the unions were
not employees of the defendant employers. West's Ann.Cal.Labor Code § 2699(a).


38 Cases that cite this headnote


[13] Costs, Fees, and Sanctions Representative or official capacity
Labor Code Private Attorneys General Act of 2004 (PAGA) provision, allowing an
“aggrieved employee or representative” to give written notice of alleged labor violations
to the employer and the Labor and Workforce Development Agency, does not relate to
standing to bring an action to recover civil penalties under PAGA. West's Ann.Cal.Labor
Code § 2699.3(a).
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Opinion


KENNARD, J.


*998  **940  At issue here are two state laws. One is the unfair competition law, which allows
a private party to bring an unfair competition action on behalf of others (Bus. & Prof.Code, §
17203), but only if the person “has suffered injury in fact and has lost money or property as a
result of the unfair competition.” (Id. § 17204.) The other law is the Labor Code Private Attorneys
General Act of 2004, which provides that an “aggrieved employee” may bring an action to recover
civil penalties for violations of the Labor Code “on behalf of himself or herself and other current
or former employees....” (Lab.Code, § 2699, subd. (a).)


This case presents two issues. First, may a plaintiff labor union that has not suffered actual injury
under the unfair competition law, and that is not an “aggrieved employee” under the Labor Code
Private Attorney General Act of 2004, nevertheless bring a representative action under those
laws (1) as the assignee of employees who have suffered an actual injury and who are aggrieved
employees, or (2) as an association whose members have suffered actual injury and are aggrieved
employees? The answer is “no.” Second, must a representative action under the unfair competition
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law be brought as a class action? The answer is “yes,” for the reasons stated in the companion case
of Arias v. Superior Court (2009) 46 Cal.4th 969, 95 Cal.Rptr.3d 588, 209 P.3d 928.


I


Seventeen individual plaintiffs and two labor unions—Amalgamated Transit Union, Local 1756,
AFL–CIO and Teamsters Joint Council 42, AFL–CIO (plaintiff unions)—brought this action
against defendants ***609  First Transit, Inc., Progressive Transportation Services, Inc., and
Laidlaw Transit Services, Inc.


In the fourth amended complaint plaintiff unions alleged: (1) they are the representatives of
defendants' employees; (2) this action is brought on behalf of themselves and “all aggrieved
transportation industry employees and *999  former employees employed by” defendants; and (3)
over 150 employees and former employees of defendants have assigned to plaintiff unions their
rights under the unfair competition law and the Labor Code Private Attorney General Act of 2004,
“including the right to sue in a representative **941  capacity.” With respect to the individual
plaintiffs, they allege they are bringing this action on behalf of themselves as well as on behalf of
current and former employees of defendants.


The fourth amended complaint further alleged that defendants have violated the unfair competition
law, and that defendants are subject to civil penalties under the Labor Code Private Attorneys
General Act of 2004 for failing to provide meal or rest periods as required by the Labor Code
and by an Industrial Welfare Commission wage order. The complaint sought injunctive relief;
restitution of $10,608,000 in unpaid wages; in lieu of unprovided meal and rest periods, 30 days'
wages for each employee who was terminated without being paid; $2,626,500 in civil penalties;
prejudgment interest; and attorney fees.


The case was assigned to a judge in the complex litigation program of the Los Angeles County
Superior Court. The judge held an initial status conference, determined that this case was one of
five related actions, and designated this action as the lead case. The parties stipulated to a briefing
schedule and to a hearing date on which the trial judge would decide threshold legal issues, such
as whether plaintiff unions had standing to sue and whether this representative action must be
brought as a class action.


After briefing and oral argument, the trial court ruled: (1) plaintiff unions lack standing under
the unfair competition law because they have not suffered actual injury, and they lack standing
under the Labor Code Private Attorneys General Act of 2004 because they are not “aggrieved
employees”; (2) employee assignments of rights to plaintiff unions did not confer standing on
the unions to prosecute the claims in question, as doing so would circumvent the requirements of
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both the unfair competition law and the act and would render meaningless recent voter-enacted
amendments to the unfair competition law; and (3) the unfair competition law claims brought on
behalf of others must be brought as a class action.


Plaintiff unions petitioned the Court of Appeal for a writ of mandate and a stay of the trial court's
ruling. After issuing a stay and an order to show cause, a divided Court of Appeal panel denied
the petition. We granted plaintiff unions' petition for review.


*1000  II


We begin with a summary of the relevant aspects of both the unfair competition law and the Labor
Code Private Attorney General Act of 2004, the two state laws at issue here.


A. Unfair Competition Law
The unfair competition law prohibits “any unlawful, unfair or fraudulent business act or
practice....” (Bus. & Prof.Code, § 17200.) Before 2004, the unfair competition law allowed “any
person acting for the interests of itself, its members or the general public” to seek restitution or
***610  injunctive relief against unfair acts or practices. (Bus. & Prof.Code, former § 17204,
added by Stats.1977, ch. 299, § 1, p. 1202.) Thus, under the former law a plaintiff did not have to
show any actual injury, and a representative action brought under the unfair competition law did
not have to be brought as a class action. (Former §§ 17203, 17204; Kraus v. Trinity Management
Services, Inc. (2000) 23 Cal.4th 116, 126, fn. 10, 96 Cal.Rptr.2d 485, 999 P.2d 718; Stop Youth
Addiction, Inc. v. Lucky Stores, Inc. (1998) 17 Cal.4th 553, 561, 71 Cal.Rptr.2d 731, 950 P.2d 1086;
see Corbett v. Superior Court (2002) 101 Cal.App.4th 649, 680–681, 125 Cal.Rptr.2d 46.)


But that changed in 2004, when voters, exercising their constitutionally granted power of initiative,
enacted Proposition 64. In the preamble to that measure the voters declared that the broad standing
permitted by the unfair competition law had been abused. (See Californians for Disability Rights
v. Mervyn's, LLC (2006) 39 Cal.4th 223, 228, 46 Cal.Rptr.3d 57, 138 P.3d 207.) Proposition 64
amended the unfair competition law to allow private representative claims for relief to be brought
only by those persons who satisfied the law's new standing requirements and who complied with
**942  Code of Civil Procedure section 382. 1  (Bus. & Prof.Code, § 17203.) The law now requires
that a representative claim, that is, a claim seeking relief on behalf of others (id., § 17203), may
be brought only by a “person who has suffered injury in fact and has lost money or property as
a result of the unfair competition” (id., § 17204). 2  This replaced the former standing provision
which had allowed an unfair competition law action to be brought “by any person acting for the
interests of itself, its members or the general public.” (Bus. & Prof.Code, former § 17204.)
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1 Code of Civil Procedure section 382 states: “If the consent of any one who should have been
joined as plaintiff cannot be obtained, he may be made a defendant, the reason thereof being
stated in the complaint; and when the question is one of a common or general interest, of
many persons, or when the parties are numerous, and it is impracticable to bring them all
before the court, one or more may sue or defend for the benefit of all.”


2 Business and Professions Code section 17203 states in relevant part: “Any person may
pursue representative claims or relief on behalf of others only if the claimant meets the
standing requirements of Section 17204 and complies with Section 382 of the Code of
Civil Procedure, but these limitations do not apply to claims brought under this chapter by
[specified government attorneys].”
Business and Professions Code section 17204 provides: “Actions for relief pursuant to this
chapter shall be prosecuted exclusively in a court of competent jurisdiction by [specified
government attorneys] ... or by a person who has suffered injury in fact and has lost money
or property as a result of the unfair competition.”


*1001  B. Labor Code Private Attorneys General Act of 2004
In September 2003, the Legislature enacted the Labor Code Private Attorneys General Act of
2004. (Lab.Code, § 2698 et seq., Stats.2003, ch. 906, § 2, eff. Jan. 1, 2004.) The act permits a
civil action “by an aggrieved employee on behalf of himself or herself and other current or former
employees” to recover civil penalties for violations of other provisions of the Labor Code. (Id., §
2699, subd. (a).) It defines an “ ‘aggrieved employee’ ” as “any person who was employed by the
alleged violator and against whom one or more of the alleged violations was [sic] committed.” (Id.,
§ 2699, subd. (c).)


C. Summary
Both the unfair competition law and the Labor Code Private Attorneys General Act ***611
of 2004 require a plaintiff to have suffered injury resulting from an unlawful action: under the
unfair competition law by unfair acts or practices; under the act, by violations of the Labor Code.
Here, plaintiff unions concede that they do not satisfy these requirements. They insist, however,
that under either law they have standing to sue in a representative capacity as the assignees of
defendants' employees who did sustain injury. We explore the assignment issue below.


III


[1]  The legal concept of assignment refers to the transferability of all types of property, including
a cause of action. (Essex Ins. Co. v. Five Star Dye House, Inc. (2006) 38 Cal.4th 1252, 1259, 45
Cal.Rptr.3d 362, 137 P.3d 192.) A cause of action, sometimes called a “thing in action,” “is a
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right to recover money or other personal property by a judicial proceeding.” (Civ.Code, § 953.) “A
thing in action, arising out of the violation of a right of property, or out of an obligation, may be
transferred by the owner.” (Id., § 954.) “An obligation is a legal duty, by which a person is bound
to do or not to do a certain thing.” (Id., § 1427.)


At issue here is whether under the unfair competition law an assignment of a cause of action can
confer standing on an uninjured assignee, and whether a *1002  cause of action under the Labor
Code Private Attorneys General Act of 2004 is assignable. In both instances, the answer is “no,”
as discussed below.


A


[2]  We noted earlier that through Proposition 64 the California electorate in 2004 amended the
unfair competition law by requiring the plaintiff to be one “who has suffered injury in fact and
has lost money or property as a result of the unfair competition.” (Bus. & Prof.Code, § 17204; see
**943  ante 95 Cal.Rptr.3d at p. 610, fn. 2, 209 P.3d at p. 942, fn. 2; Voter Information Guide,
Gen. Elec. (Nov. 2, 2004) official title and summary, p. 38.) As the trial court and the Court of
Appeal here pointed out, that requirement would be nullified if a person claiming actual injury
from some unfair business practice were allowed to assign that claim to one who has suffered no
injury. We agree. Below, we explain why.


[3]  [4]  An assignment requires very little by way of formalities and is essentially free from
substantive restrictions. “[I]n the absence of [a] statute or a contract provision to the contrary,
there are no prescribed formalities that must be observed to make an effective assignment. It is
sufficient if the assignor has, in some fashion, manifested an intention to make a present transfer of
his rights to the assignee.” (9 Corbin on Contracts (rev. ed.2007) § 47.7, pp. 147–148; see Rest.2d
Contracts, §§ 317, 324.) Generally, interests may be assigned orally (Civ.Code, § 1052; 1 Witkin,
Summary of Cal. Law (10th ed. 2005) Contracts, § 709, p. 795), and assignments need not be
supported by any consideration (Civ.Code, § 1040; National R. Co. v. Metropolitan T. Co. (1941)
17 Cal.2d 827, 831, 112 P.2d 598; 9 Corbin on Contracts, supra, § 48.1, pp. 159–160; see Rest.2d
Contracts, § 332).


To allow a noninjured assignee of an unfair competition claim to stand in the shoes of the original,
injured claimant would confer standing on the assignee in direct violation of the express statutory
requirement in the unfair competition law, as amended by the voters' enactment of Proposition
64, that a private action under that law be brought exclusively by a “person who has suffered
injury in fact and has lost money or property as a result of the ***612  unfair competition.” (Bus.
& Prof.Code, § 17204; see ante 95 Cal.Rptr.3d at p. 610, fn. 2, 209 P.3d at p. 942, fn. 2; Voter
Information Guide, Gen. Elec. (Nov. 2, 2004) official title and summary, p. 38 [Proposition 64



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS953&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17204&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289907358&pubNum=0101603&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289907358&pubNum=0101603&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289907367&pubNum=0101603&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1052&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289835166&pubNum=0155622&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289835166&pubNum=0155622&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1040&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941117170&pubNum=0000661&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941117170&pubNum=0000661&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289907378&pubNum=0101603&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289907378&pubNum=0101603&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17204&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17204&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Amalgamated Transit Union, Local 1756, AFL-CIO v. Superior..., 46 Cal.4th 993 (2009)
209 P.3d 937, 95 Cal.Rptr.3d 605, 186 L.R.R.M. (BNA) 3397, 158 Lab.Cas. P 60,826...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 11


permits one to bring unfair competition law action “only if that individual was actually injured
by ... an unfair business practice,” italics added].) Accordingly, we conclude that under the unfair
competition law an injured employee's assignment of rights cannot confer standing on an uninjured
assignee.


*1003  B


[5]  With respect to the Labor Code Private Attorneys General Act of 2004, an action brought
under it is also not assignable, as we explain below.


[6]  The Labor Code Private Attorneys General Act of 2004 permits an “ ‘aggrieved employee’
”—that is, an employee against whom a violation of a provision of the Labor Code was committed
(Lab.Code, § 2699, subd. (c))—to bring an action “on behalf of himself or herself and other current
or former employees” to recover civil penalties for violations of other provisions of the Labor
Code (id., § 2699, subds. (a), (g)). In bringing such an action, the aggrieved employee acts as
the proxy or agent of state labor law enforcement agencies, representing the same legal right and
interest as those agencies, in a proceeding that is designed to protect the public, not to benefit
private parties. (Arias v. Superior Court, supra, 46 Cal.4th 969, 985–986, 95 Cal.Rptr.3d 588, 600,
209 P.3d 923, 933; see People v. Pacific Land Research Co. (1977) 20 Cal.3d 10, 17, 141 Cal.Rptr.
20, 569 P.2d 125.)


[7]  [8]  A cause of action is transferable, that is, assignable, by its owner if it arises out of a legal
obligation or a violation of a property right. (Civ.Code, § 954.) The Labor Code Private Attorneys
General Act of 2004 does not create property rights or any other substantive rights. Nor does it
impose any legal obligations. It is simply a procedural statute allowing an aggrieved employee to
recover civil penalties—for Labor Code violations—that otherwise would be sought by state labor
law enforcement agencies. As we have held in the past, the right to recover a statutory penalty may
not be assigned. (Esposti v. Rivers Brothers, Inc. (1929) 207 Cal. 570, 573, 279 P. 423; Peterson
v. Ball (1931) 211 Cal. 461, 468–470, 296 P. 291; Western Mortgage etc. Co. v. Gray (1932) 215
Cal. 191, 198, 8 P.2d 1016; 1 Witkin, Summary of Cal. Law, supra, Contracts, § 728, p. 811.)
Therefore, under the Labor Code Private **944  Attorneys General Act of 2004 an aggrieved
employee cannot assign a claim for statutory penalties because the employee does not own an
assignable interest.


We turn next to plaintiff unions' claim that they may nevertheless maintain the actions as entities
in their own right based on the legal concept of associational standing.
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IV


[9]  Under the doctrine of associational standing, an association that does not have standing in its
own right may nevertheless have standing to bring a lawsuit on behalf of its members. The doctrine
was developed in the federal courts under the “case or controversy” requirement of Article III of
the United States Constitution.


[10]  *1004  The United States Constitution limits the jurisdiction of federal courts to “cases”
or “controversies.” (U.S. Const., art. III, § 2; 1 Rotunda & Nowak, Treatise on Constitutional
Law: Substance and Procedure (4th ed.2007) § 2.13, p. 246.) In construing the scope of this
constitutional provision, the United States Supreme ***613  Court has held that an association,
such as a labor union, may bring an action on behalf of its members when the association itself
would not otherwise have standing. Associational standing exists when: “(a) [the association's]
members would otherwise have standing to sue in their own right; (b) the interests [the association]
seeks to protect are germane to the organization's purpose; and (c) neither the claim asserted
nor the relief requested requires the participation of individual members in the lawsuit.” (Hunt
v. Washington Apple Advertising Comm'n (1977) 432 U.S. 333, 343, 97 S.Ct. 2434, 53 L.Ed.2d
383 (Hunt ).)


[11]  Here, plaintiff unions argue that the voters' enactment of Proposition 64 incorporated the
federal doctrine of associational standing into California's unfair competition law. We disagree.
Such incorporation did not occur; indeed, the amendments that Proposition 64 made to the unfair
competition law are inconsistent with the doctrine of associational standing, as explained below.


In proposing the amendment to the unfair competition law, section 1 of Proposition 64 sets forth
its findings and declarations of purpose. Subdivision (e) of section 1 states: “It is the intent
of California voters in enacting this act to prohibit private attorneys from filing lawsuits for
unfair competition where they have no client who has been injured in fact under the standing
requirements of the United States Constitution.” (Voter Information Guide, Gen. Elec. (Nov. 2,
2004) text of proposed law, p. 109, italics added.) That intent is reflected in the amended statutory
language stating that an unfair competition law action can be brought only by a person who has
suffered “injury in fact.” (Bus. & Prof.Code, § 17204, italics added.) This standing requirement is
inconsistent with the federal doctrine of associational standing. That doctrine applies only when
the plaintiff association has not itself suffered actual injury but is seeking to act on behalf of its
members who have sustained such injury. (See Automobile Workers v. Brock (1986) 477 U.S.
274, 281, 106 S.Ct. 2523, 91 L.Ed.2d 228; Hunt, supra, 432 U.S. at p. 342, 97 S.Ct. 2434; Tribe,
American Constitutional Law (3d ed.2000) § 3–20, p. 451.)



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOARTIII&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOARTIII&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOARTIIIS1&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118827&pubNum=0000708&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118827&pubNum=0000708&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118827&pubNum=0000708&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOARTIIIS1&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17204&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132675&pubNum=0000708&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986132675&pubNum=0000708&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118827&pubNum=0000708&originatingDoc=I59f00e2264bb11deabded03f2b83b8a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Amalgamated Transit Union, Local 1756, AFL-CIO v. Superior..., 46 Cal.4th 993 (2009)
209 P.3d 937, 95 Cal.Rptr.3d 605, 186 L.R.R.M. (BNA) 3397, 158 Lab.Cas. P 60,826...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


[12]  Nor do plaintiff unions here have associational standing under the Labor Code Private
Attorneys General Act of 2004. The act permits an “aggrieved employee” to bring an action on
behalf of himself or herself and other current or former employees to recover civil penalties for
Labor Code violations. (Lab.Code, § 2699, subd. (a).) An “ ‘aggrieved employee’ means any
person who was employed by the alleged violator and against whom one or more of *1005  the
alleged violations was committed.” (Id., § 2699, subd. (c).) Because plaintiff unions were not
employees of defendants, they cannot satisfy the express standing requirements of the act.


[13]  Insisting that they have standing as associations, plaintiff unions point to Labor Code section
2699.3, subdivision (a). That provision allows the “aggrieved employee or representative ” (italics
added) to give written notice of alleged labor violations to both the employer and the Labor and
Workforce Development Agency, and it describes the range of decisions the agency can make.
**945  There is nothing in that provision, however, that relates to standing to bring an action under
the Labor Code Private Attorneys General Act of 2004.


To summarize, a plaintiff has standing to bring an unfair competition law action only if the plaintiff
has suffered “injury in fact” (Bus. & Prof.Code, § 17204), and a plaintiff has standing to bring an
action under ***614  the Labor Code Private Attorneys General Act of 2004 only if the plaintiff
is an “ ‘aggrieved employee’ ” (Lab.Code, § 2699, subds.(a), (c)). Associations suing under either
law are not exempt from these express statutory standing requirements.


V


[14]  Plaintiff unions challenge the Court of Appeal's conclusion that all unfair competition law
actions seeking relief on behalf of others, including those brought by representative or associational
plaintiffs, must be brought as class actions. We agree with the Court of Appeal. In the companion
case of Arias v. Superior Court, supra, 46 Cal.4th 969, 978–980, 95 Cal.Rptr.3d 588, 594–595,
209 P.3d 923, 927–929, we rejected a similar challenge.


DISPOSITION


The judgment of the Court of Appeal is affirmed.


WE CONCUR: GEORGE, C.J., BAXTER, CHIN, MORENO, and CORRIGAN, JJ.


Concurring Opinion by WERDEGAR, J.
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I concur in the judgment. However, as I explain in my concurring opinion in the companion case
of Arias v. Superior Court (2009) 46 Cal.4th 969, 988, 95 Cal.Rptr.3d 588, 594–595, 209 P.3d
923, 927–929 (conc. opn. of Werdegar, J.), I do not agree with the majority's conclusion that the
unfair competition law (Bus. & Prof.Code, § 17200 et seq.) (UCL), as amended by Proposition 64
(Gen.Elec. (Nov. 2, 2004)), literally or invariably requires that representative actions be brought
as class actions.


I do agree with the majority that the plaintiff unions in this case may not properly bring
representative actions under the UCL. As the majority explains, the UCL as amended by
Proposition 64 clearly and expressly confers *1006  standing to bring a representative action only
on a “person who has suffered injury in fact and has lost money or property as a result of the unfair
competition.” (Bus. & Prof.Code, § 17204; see maj. opn., ante, 95 Cal.Rptr.3d at pp. 611–612, 209
P.3d at p. 943.) Plaintiffs' concession that they do not satisfy these absolute statutory requirements
necessarily disposes of any argument they might make for standing.


Because the UCL and plaintiffs' concession negate standing in this case, the majority's discussion
of associational standing (maj. opn., ante, 95 Cal.Rptr.3d at pp. 612–614, 209 P.3d at pp. 944–945)
is unnecessary to the decision. I agree with the majority that Proposition 64 did not incorporate
wholesale the federal doctrine of associational standing, as set out in such cases as Hunt v.
Washington Apple Advertising Comm'n (1977) 432 U.S. 333, 97 S.Ct. 2434, 53 L.Ed.2d 383, but
California has its own distinct and well-established law of associational standing based not on
federal law but rather on Code of Civil Procedure section 382. (E.g., Professional Fire Fighters,
Inc. v. City of Los Angeles (1963) 60 Cal.2d 276, 283–285, 32 Cal.Rptr. 830, 384 P.2d 158; Del
Mar Beach Club Owners Assn. v. Imperial Contracting Co. (1981) 123 Cal.App.3d 898, 907–
908, 176 Cal.Rptr. 886; Raven's Cove Townhomes, Inc. v. Knuppe Development Co. (1981) 114
Cal.App.3d 783, 793–796, 171 Cal.Rptr. 334.) Because plaintiffs do not rely on this body of law,
the majority does not address it. I do not understand the majority opinion to hold that an association
that has suffered injury in fact and lost money or property (see Bus. & Prof.Code, § 17204) may
not represent its members as the plaintiff in a UCL action.


All Citations


46 Cal.4th 993, 209 P.3d 937, 95 Cal.Rptr.3d 605, 186 L.R.R.M. (BNA) 3397, 158 Lab.Cas. P
60,826, 15 Wage & Hour Cas.2d (BNA) 803, 09 Cal. Daily Op. Serv. 8253, 09 Cal. Daily Op.
Serv. 8317, 2009 Daily Journal D.A.R. 9640


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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69 Cal.App.5th 521


Editor's Note: Additions are indicated by Text and deletions by Text .
Court of Appeal, Fourth District, Division 3, California.


Irean AMARO, Plaintiff and Respondent,
v.


ANAHEIM ARENA MANAGEMENT, LLC, Defendant and Respondent;
Rhiannon Aller, Intervener and Appellant.


G058371
|


Filed 9/28/2021


Synopsis
Background: Employee brought putative class action against employer alleging wage and hour
violations under state labor law and Private Attorneys General Act (PAGA). Plaintiffs in earlier
filed wage-and-hour putative class actions against employer intervened. The Superior Court,
Orange County, No. 30-2017-00917542, Glenda Sanders, J., approved class settlement over one
intervenor's objection. Intervenor appealed.


Holdings: The Court of Appeal, Moore, Acting P.J., held that:


[1] settlement's general release impermissibly extended to claims outside scope of complaint;


[2] as matter of apparent first impression, Fair Labor Standards Act's (FLSA's) opt-in requirement
did not apply to preclude settlement from releasing potential FLSA claims;


[3] portion of settlement that released PAGA claims beyond one-year limitations period of named
plaintiff's own PAGA claim was not unlawful or unfair;


[4] substantial evidence supported trial court's finding that settlement was not product of collusive
reverse auction; and


[5] trial court did not abuse its discretion when it denied objector's request for discovery into
negotiations between settling parties.


Reversed and remanded.
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Procedural Posture(s): On Appeal; Motion for Final Approval of Class Action Settlement;
Motion for Additional Discovery.


West Headnotes (36)


[1] Compromise, Settlement, and Release Class actions, claims, and settlements
Pretrial Procedure Class actions
To prevent fraud, collusion, or unfairness to the class, the settlement or dismissal of a class
action requires court approval.


[2] Compromise, Settlement, and Release Class actions, claims, and settlements
Pretrial Procedure Class actions
The purpose of the requirement that the settlement or dismissal of a class action be court
approved is the protection of those class members, including the named plaintiffs, whose
rights may not have been given due regard by the negotiating parties.


[3] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
In deciding whether to approve a class action settlement, due regard should be given to
what is otherwise a private consensual agreement between the parties to a class action.


[4] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
Compromise, Settlement, and Release Negotiation at arm's length; fraud or
collusion
A court's inquiry into whether to approve the settlement of a class action must be limited
to the extent necessary to reach a reasoned judgment that the agreement is not the product
of fraud or overreaching by, or collusion between, the negotiating parties, and that the
settlement, taken as a whole, is fair, reasonable, and adequate to all concerned.


[5] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
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Ultimately, a trial court's determination as to whether to approve the settlement of a class
action is nothing more than an amalgam of delicate balancing, gross approximations, and
rough justice.


[6] Appeal and Error Class actions
The appellate court makes no independent determination whether the terms in a class
action settlement are fair, adequate, and reasonable, but only determines whether the trial
court acted within its discretion; great weight is accorded the trial judge's views.


[7] Appeal and Error Class actions
To merit reversal of a trial court's determination whether a class action settlement is fair,
adequate, and reasonable, both an abuse of discretion by the trial court must be clear and
the demonstration of it on appeal strong.


1 Cases that cite this headnote


[8] Appeal and Error De novo review
Appeal and Error Application of law to or in light of facts
Appeal and Error Substantial Evidence
The abuse of discretion standard is not a unified standard; the deference it calls for varies
according to the aspect of a trial court's ruling under review; the trial court's findings of
fact are reviewed for substantial evidence, its conclusions of law are reviewed de novo,
and its application of the law to the facts is reversible only if arbitrary and capricious.


[9] Labor and Employment Compromise and settlement
General release in class action settlement impermissibly extended to claims outside scope
of employee's complaint against employer alleging wage and hour violations under state
labor law and Private Attorneys General Act (PAGA); release covered “potential claims
reasonably arising out of or in any way relating to the same set of operative facts and/
or theories pled” in complaint, by extending release to claims that “in any way relat[ed]”
to allegations in complaint, it ensnared claims outside of employee's allegations which
pertained to employer's timekeeping system, unpaid time spent waiting in line, missed
meal and rest periods, and reimbursement for work-related expenses, and release was tied
to theories of liability, rather than to factual allegations in complaint. Cal. Lab. Code §
2698 et seq.
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[10] Contracts Intention of Parties
Basic goal of contract interpretation is to give effect to parties' mutual intent at time of
contracting.


[11] Contracts Language of contract
When a contract is reduced to writing, parties' intention is determined from writing alone,
if possible.


[12] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
In a class action settlement, a clause providing for the release of claims may refer to all
claims, both potential and actual, that may have been raised in the pending action with
respect to the matter in controversy.


[13] Compromise, Settlement, and Release Variance between pleading and proof
A court cannot approve a class action settlement that releases claims that are outside the
scope of the allegations of the complaint.


[14] Compromise, Settlement, and Release Pleading
Releases in class action settlements must be appropriately tethered to the complaint's
factual allegations.


[15] Compromise, Settlement, and Release Reconsideration
Neither the trial court nor the Court of Appeal is empowered to rewrite a class action
settlement agreed upon by the parties.


[16] Compromise, Settlement, and Release Class actions, claims, and settlements
Labor and Employment Notice and opting-in
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Class actions under California and federal law generally require class members to opt out
to avoid being bound by the terms of a judgment; in contrast, an employee must opt in
to become a plaintiff in an FLSA collective action. Fair Labor Standards Act of 1938 §
16, 29 U.S.C.A. § 216(b).


[17] Labor and Employment Compromise and settlement
Labor and Employment Notice and opting-in
FLSA's opt-in requirement did not apply to preclude class action settlement from releasing
potential FLSA claims based on same allegations in employee's complaint against
employer alleging wage and hour violations under state labor law and Private Attorneys
General Act (PAGA); FLSA's opt-in requirement applied when a party was a plaintiff
in a FLSA action, employee did not assert any FLSA claim for other employees to join,
allowing employer to settle FLSA claims within context of a state law wage and hour
class action furthered purpose of opt-in requirement by preventing employers from facing
repetitious litigation for same underlying conduct, and there was no concern of class
members receiving windfall payments by failing to opt in. Fair Labor Standards Act of
1938 § 16, 29 U.S.C.A. § 216(b); Cal. Lab. Code § 2698 et seq.


[18] Compromise, Settlement, and Release Role, Authority, and Discretion of Court
Even when a court does not have power to adjudicate a claim, it may still approve release
of that claim as a condition of settlement of an action before it.


[19] Labor and Employment Actions
Private Attorneys General Act (PAGA) allows an aggrieved employee to bring a
representative civil action against their employer on behalf of other current or former
employees to recover civil penalties for Labor Code violations. Cal. Lab. Code § 2698
et seq.


[20] Labor and Employment Actions
Parties Options;  withdrawal
Unlike a class action, there is no mechanism for opting out of a judgment entered on a
Private Attorneys General Act (PAGA) claim. Cal. Lab. Code § 2698 et seq.
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[21] Labor and Employment Compromise and settlement
Portion of class action settlement that released Private Attorneys General Act (PAGA)
claims against employer based on hour and wage violations beyond one-year limitations
period of named plaintiff's own PAGA claim was not unlawful or unfair; PAGA statute
of limitations was not jurisdictional, but was affirmative defense meant to facilitate
responsible state agency's investigation and employer's response, hour and wage violations
identified by named plaintiff were same as those alleged in earlier filed class actions
against same employer, albeit from more recent time period, named plaintiff's notice did
not deprive or interfere with agency's opportunity to investigate or employer's opportunity
to respond, and as result of settlement, employer agreed to pay $240,000 in PAGA
penalties. Cal. Lab. Code § 2699(l)(2).


1 Cases that cite this headnote


[22] Limitation of Actions Operation as to rights or remedies in general
Limitation of Actions Issues, proof, and variance
In civil cases, the statute of limitations is not jurisdictional but merely serves a procedural
function and constitutes an affirmative defense that is waived unless pleaded and proved.


1 Cases that cite this headnote


[23] Labor and Employment Actions
An action pursuant to the Private Attorneys General Act (PAGA) is fundamentally a law
enforcement action, not one for benefit of private parties. Cal. Lab. Code § 2698 et seq.


[24] Labor and Employment Actions
A claim under the Private Attorneys General Act (PAGA) is an enforcement action
between the Labor and Workforce Development Agency (LWDA) and the employer, with
the PAGA plaintiff acting on behalf of the government. Cal. Lab. Code § 2698 et seq.


[25] Labor and Employment Penalties
The civil penalties recovered on the state's behalf in an action pursuant to the Private
Attorneys General Act (PAGA) are intended to remediate present violations and deter
future ones, not to redress employees' injuries. Cal. Lab. Code § 2698 et seq.
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[26] Labor and Employment Actions
The purpose of the requirement under the Private Attorneys General Act (PAGA) that
an aggrieved employee provide notice to the employer and the responsible state agency
is to afford the agency the opportunity to decide whether to allocate scarce resources
to an investigation and to allow the employer to submit a response to the agency, again
promoting an informed agency decision as to whether to allocate resources toward an
investigation. Cal. Lab. Code § 2698 et seq.


[27] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
Labor and Employment Compromise and settlement
Allowing a named plaintiff to release Private Attorneys General Act (PAGA) claims in a
class action settlement beyond the one-year limitations period of his or her own claim is
not unlawful per se; a trial court may still refuse to approve such a release if it is unfair
given the circumstances of the case. Cal. Lab. Code § 2699(l)(2).


[28] Labor and Employment Compromise and settlement
Substantial evidence supported trial court's finding that class action settlement of
employee's claims against employer alleging wage and hour violations under state
law and Private Attorneys General Act (PAGA) was not product of collusive reverse
auction; employee's counsel engaged in two-and-a-half-month investigation before initial
mediation between employee and employer, including review of employer's policies and
procedures and expert analysis of time and payroll data, after court refused approval of
initial settlement, employee's counsel engaged in additional informal discovery, few class
members opted out from amended settlement, there was only one objector to amended
settlement, and counsel did not seek abnormally high fees. Cal. Lab. Code § 2698 et seq.


[29] Appeal and Error Substantial Evidence
Appeal and Error Substantial evidence
When a trial court's factual determination is attacked on the ground that there is no
substantial evidence to sustain it, the power of an appellate court begins and ends with the
determination as to whether, on the entire record, there is substantial evidence, contradicted
or uncontradicted, which will support the determination, and when two or more inferences
can reasonably be deduced from the facts, a reviewing court is without power to substitute
its deductions for those of the trial court; if such substantial evidence is found, it is of
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no consequence that the trial court, believing other evidence or drawing other reasonable
inferences, might have reached a contrary conclusion.


[30] Compromise, Settlement, and Release Negotiation at arm's length; fraud or
collusion
One inherent risk in settlement class actions is that class counsel may collude with the
defendants, tacitly reducing the overall settlement in return for higher attorney fees.


[31] Compromise, Settlement, and Release Plaintiff-shopping; reverse auctions
A “reverse auction” occurs when the defendant in a series of class actions picks the most
ineffectual class lawyers to negotiate a settlement with in the hope that the district court
will approve a weak settlement that will preclude other claims against the defendant.


[32] Compromise, Settlement, and Release Costs and Fees of Litigation
Obtaining court approval is an essential part of the class action settlement process;
regardless, a court is not required to reduce a percentage recovery of attorney fees just
because it is substantially higher than the lodestar.


[33] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
Compromise, Settlement, and Release Negotiation at arm's length; fraud or
collusion
Trial courts are gatekeepers of class action settlements; they must review and approve such
settlements to ensure they are fair, adequate, reasonable, and free of collusion.


1 Cases that cite this headnote


[34] Compromise, Settlement, and Release Plaintiff-shopping; reverse auctions
When a settlement of one class action extinguishes the claims in other pending class
actions, an objector to the settlement must at least provide some evidence of unfairness to
the class or misconduct to support a reverse auction finding.
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[35] Appeal and Error Briefs and argument in general
Appeal and Error Citation to facts and legal authority in general
When an appellant raises an issue but fails to support it with reasoned argument and
citations to authority, the Court of Appeal treats the point as waived.


[36] Pretrial Procedure Particular Subjects of Disclosure
Trial court did not abuse its discretion when it denied request by objector to class action
settlement of employee's claims against employer alleging wage and hour violations under
state law and Private Attorneys General Act (PAGA) for discovery into negotiations
between settling parties; none of the evidence objector provided to support her request
materially showed or hinted of any collusion between settling parties. Cal. Lab. Code §
2698 et seq.


**570  Appeal from a judgment of the Superior Court of Orange County, Glenda Sanders, Judge.
Reversed and remanded as directed. (Super. Ct. No. 30-2017-00917542)
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**571  *527  Considering how often trial courts review and approve class action settlements,
especially in the wage and hour context, there are few published California cases providing
guidance on this process. Parties seeking approval must generally rely on federal authority. Due
to this paucity in state law, we publish this opinion to provide guidelines for courts in evaluating
class action settlements.


Plaintiff Irean Amaro filed this wage and hour class action and Private Attorneys General Act
(PAGA) lawsuit against defendant Anaheim Arena Management (AAM) in 2017. At the time,
there were already two existing class actions asserting the same claims. One had been filed in 2014
and the other in 2016. About a month after filing her lawsuit, Amaro and AAM reached a global
settlement *528  that covered the claims asserted in the two prior class actions. The plaintiffs
from the prior actions, which included intervener Rhiannon Aller, were not involved in those
settlement discussions. Aller intervened in this lawsuit and objected to the settlement. Initially, the
trial court denied preliminary approval of the settlement on grounds Amaro had not given the court
enough information to determine the adequacy of the settlement. Amaro then engaged in extensive
informal discovery and entered into an amended settlement with AAM. The court approved the
amended settlement over Aller's objections and entered judgment per the settlement's terms.


Aller appeals, claiming the court's approval of the settlement was erroneous for two reasons. First,
she argues the class members' release in the settlement is improper because it extends to claims
outside the scope of Amaro's complaint, waives class members' (from all class actions) claims
under the Fair Labor Standards Act (FLSA) without obtaining their written consent, and releases
PAGA claims beyond the limitations period of Amaro's own PAGA claim. We agree the release is
overbroad. It covers “potential claims ... in any way relating to the” facts pled in the complaint. The
“in any way relating” language causes the release to unreasonably extend to claims that may only
be tangentially related to the allegations in Amaro's complaint, rendering it overbroad. However,
we reject Aller's other contentions. The FLSA's written consent requirement does not apply to a
release in a class settlement of state wage and hour claims. Further, nothing in the PAGA statute
prevents Amaro from releasing claims outside the limitations period of her own claim.


Next, Aller contends the court abused its discretion in finding the settlement was not the product of
a collusive reverse auction. Such an event occurs when a defendant sued in multiple class actions
picks the most ineffectual class counsel to negotiate **572  a weak settlement that precludes all
the other class action claims. Aller primarily relies on the fact that AAM attempted to separately
negotiate settlements with the plaintiffs in the two prior lawsuits. After those settlement discussions
failed, AAM bypassed those plaintiffs and undercut their claims by negotiating a settlement with
Amaro that extinguished the other class actions. We find there is nothing inherently wrong with this
process. When such a settlement occurs, the objecting party must also show, at the very least, some
evidence of unfairness to the class or misconduct to support a collusive reverse auction finding.
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Aller has not done so. Nor has she presented sufficient evidence to warrant discovery into whether
the settlement was collusive.


Though we reject most of Aller's arguments, we reverse the judgment and remand with directions
due to the overbreadth of the release.


*529  I


FACTS AND PROCEDURAL HISTORY


A. Prior Lawsuits Against AAM
AAM operates the Honda Center, a large indoor arena in Anaheim that hosts sporting competitions,
concerts, and other large events. In December 2014, interveners Manuel Navarro-Cabrera and
Rhiannon Aller filed a PAGA and wage and hour class action against AAM in Orange County
Superior Court (the Navarro/Aller action). Generally, the plaintiffs in the Navarro/Aller action
alleged AAM was not paying its nonexempt employees for all the hours they worked. Among
other things, they alleged AAM (a) used a timekeeping rounding system that unlawfully shaved
employee hours; (b) did not compensate employees for time spent walking or taking shuttles from
Angel Stadium, where they were required to park, to the Honda Center; (c) did not pay employees
for time spent waiting in line for security checks or to clock in; and (d) did not provide legally
adequate meal and rest periods.


Based on these allegations, the plaintiffs in the Navarro/Aller action asserted claims based on
multiple violations of the Labor Code, 1  including (a) failure to pay minimum wages (§§ 1194,
1194.2, 1197), (b) failure to pay wages (§§ 201, 202), (c) failure to pay overtime (§§ 510, 1194), (d)
failure to provide accurate itemized wage statements (§ 226), (e) failure to provide meal periods
(§§ 226.7, 512), (f) failure to permit rest breaks (§§ 226.7, 512), and (g) waiting time penalties (§
203). They also asserted claims under PAGA (§ 2698 et seq.) and Business and Professions Code
section 17200 et seq. based on these Labor Code violations.


1 All further statutory references are to the Labor Code unless otherwise specified.


After conducting some initial discovery, the plaintiffs in the Navarro/Aller action and AAM
engaged in a mediation in November 2015. The mediation was unsuccessful, so the plaintiffs
continued their discovery efforts, including deposing representatives from AAM and AAM's third
party timekeeping vendor.
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Meanwhile, in February 2016, intervener Denise Cassaro filed a substantially similar wage and
hour class action against AAM in Orange County Superior Court (the Cassaro action). Cassaro
and AAM mediated the claims in June 2016, without involving the plaintiffs in the Navarro/Aller
action. During negotiations, however, AAM indicated to Cassaro that it wanted a settlement that
would also cover the Navarro/Aller claims. After the parties failed to settle, Cassaro's counsel
contacted counsel for the plaintiffs from the *530  Navarro/Aller action. They agreed it was in the
best interest of the **573  class to consolidate the two cases and litigate them together. The court
granted their motion to consolidate in February 2017.


B. This Action
Plaintiff Amaro filed this PAGA and wage and hour class action against AAM on April 28,
2017, which largely asserted the same Labor Code violations and claims as the Navarro/Aller
and Cassaro actions. Like those actions, Amaro alleged AAM's timekeeping system improperly
shaved employees' time and that employees were not compensated for time spent on shuttles or
waiting in line for security checks or to clock in. Similarly, she alleged employees either missed or
had their meal and rest breaks cut short. Unlike the other two actions, Amaro also alleged AAM
violated section 2802 by failing to reimburse employees for certain job-related expenses.


Prior to filing this action, Amaro's counsel conducted a two-and-a-half-month investigation into
her claims. They conducted multiple interviews with Amaro, who worked for AAM from 2008
to 2016. They also reviewed her personnel file and other associated records, such as her earnings
statements and correspondence with management. They examined 1,880 pages of AAM's policies
and procedures, including information on AAM's operational guidelines, timekeeping system,
employee clock-ins, attendance, meal and rest periods, and overtime pay, among other topics.
Amaro's counsel also obtained time and payroll records from AAM for 238 class members and
had a statistician analyze them to estimate AAM's exposure for the meal and rest period claims.


After conducting the above investigation but prior to filing the complaint, Amaro and AAM
mediated the dispute with the Honorable Nancy Wieben Stock (Ret.). The parties were unable to
settle at the mediation. Amaro rejected AAM's proposed terms and then filed this lawsuit. Judge
Stock continued to work with the parties over several weeks, and she eventually made a proposal
accepted by both sides.


Notably, two other similar lawsuits were filed against AAM after Amaro filed this action. In May
2017, Claire Gomez filed a substantially similar wage and hour class action against AAM (the
Gomez action). Then, in October 2017, Gregory Maryarski filed a PAGA action against AAM that
appears to be based on the same Labor Code violations as the prior lawsuits (the Maryarski action).


C. The Initial Settlement
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In June 2017, AAM filed a case management statement in the Navarro/Aller action, which
indicated this action had settled and that its *531  release would cover the claims asserted in
the Navarro/Aller, Cassaro, and Gomez actions (the Maryarski action had not yet been filed).
Prior to being served with this document, the plaintiffs in the other actions were unaware of any
settlement discussions between Amaro and AAM (collectively, the settling parties). The court
stayed discovery in the other actions while the settling parties prepared a motion for preliminary
approval of the settlement, which Amaro eventually filed in October 2017. 2


2 California Rules of Court, rule 3.769 governs court approval of class action settlements.
First, the court must preliminarily approve a settlement. If such approval is granted, class
members are notified of the settlement and given the opportunity to object. The court then
“conducts a final approval hearing to inquire into the fairness of the proposed settlement.
[Citation.] If the court approves the settlement, a judgment is entered with provision for
continued jurisdiction for the enforcement of the judgment.” (Cellphone Termination Fee
Cases (2009) 180 Cal.App.4th 1110, 1118, 104 Cal.Rptr.3d 275.)


**574  The settlement covered all nonexempt employees that worked for AAM between
December 1, 2010 until the date the court granted preliminary approval of the settlement. AAM
agreed to pay a gross amount of $1,750,000, with $40,000 of this sum allocated to Amaro's
PAGA claim. The settling parties agreed to deduct various expenses from the gross amount,
which were subject to court approval: $583,333 in attorney fees, which was one-third of the gross
amount, and up to $15,000 in costs to Amaro's counsel, $30,000 in penalties to the Labor and
Workforce Development Agency (LWDA) as required by section 2699, subdivision (i), $10,000
as an enhancement to Amaro, and up to $50,000 in administrative costs to a nonparty settlement
administrator. Court approval of these deductions would have left $1,061,667 to split among the
estimated 5,133 class members (as of April 2017), resulting in average payments of about $207
per member.


In addition to the monetary component of the settlement, AAM agreed to make certain policy
changes. It agreed to replace its timekeeping rounding system with one that paid employees based
on their exact clock-in times. It also agreed to automatically add five minutes of paid time to each
employee's shift to compensate them for any time spent waiting in lines for security checks or to
clock in. Amaro's counsel estimated these policy changes would generate approximately $510,000
a year in extra wages to employees.


The plaintiffs in the Navarro/Aller and Cassaro actions (collectively, the interveners) filed a motion
to intervene in this lawsuit, which was granted. Following extensive briefing by the settling parties
and the interveners, the court denied Amaro's motion for preliminary approval in June 2018. It
recognized the settling parties were “represented by experienced, competent class action counsel
and they relied on the services of a retired senior judge [with] substantial experience in complex
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class actions.” But it concluded *532  Amaro had failed to provide the court with sufficient
information to “ ‘understand[ ] ... the amount that is in controversy and the realistic range of
outcomes of the litigation.’ ” (Quoting Clark v. American Residential Services LLC (2009) 175
Cal.App.4th 785, 801-802, 96 Cal.Rptr.3d 441.)


Among other things, the court noted that Amaro's counsel had not conducted any formal discovery.
Nor had they reviewed the transcripts from the depositions previously taken in the Navarro/
Aller and Cassaro actions, which contained “testimony giv[ing] some credence to the notion that
some of the claims involve systemic violations more likely to be certified than those involving
individualized assessments.” Further, the sources of information Amaro's counsel reviewed would
not have allowed them to evaluate all the allegations in Amaro's complaint, such as whether
employees were required to falsely record meal and rest breaks, purchase supplies for which they
were not reimbursed, and wait in line for security screenings or to clock in. Nor did the information
reviewed by her counsel “take into account the claim that AAM had a policy of improper rounding
as a result of the [timekeeping] system ....”


D. The Amended Settlement
After the court denied preliminary approval of the initial settlement, Amaro's counsel engaged
in further informal discovery. **575  They obtained time and payroll records for all 5,494
nonexempt employees who worked for AAM between December 5, 2010 to June 30, 2018, and
had them analyzed by a statistician to determine potential exposure for meal and rest period
violations. Counsel also conducted 20 to 30 minute interviews with 25 class members to learn
more about the violations alleged in Amaro's complaint. They also interviewed three management-
level AAM employees regarding the relevant policies and reviewed the deposition transcripts from
the Navarro/Aller and Cassaro actions. Further, Amaro's counsel retained a private investigator
to assist them in conducting an on-site inspection of the Honda Center during an event, which
involved observing and timing employees taking shuttles to and from work and going through
security and clock-in lines.


The settling parties then reconvened settlement negotiations with the assistance of Judge Stock.
They eventually agreed to an amended version of the settlement in September 2018, and filed a
new motion for preliminary approval.


Similar to the initial settlement, the amended settlement covered nonexempt AAM employees
that worked from December 5, 2010 to the date the court granted preliminary approval of
the settlement. AAM agreed to pay a *533  gross amount of $2,212,500, a $462,500 or 26.4
percent increase from the initial settlement. The proposed deductions for attorney fees and costs,
administrative costs, and Amaro's enhancement remained the same. But the amended settlement
allocated $240,000 to the PAGA claim, with 75 percent of this sum ($180,000) going to the LWDA
and 25 percent ($60,000) going to the class per section 2699, subdivision (i). It also contained an
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escalator clause, which provided for an increase in the gross amount proportionate to any increase
in the class size between the date of the settlement and the date of preliminary approval (there were
an estimated 6,037 class members as of the settlement date). The policy changes to which AAM
had previously agreed were included in the amended settlement and had already been implemented
by AAM.


The court granted preliminary approval of the amended settlement in December 2018 over the
interveners' opposition. It concluded “[t]he amount and terms of the settlement appear fair,
reasonable and adequate, and the settlement [was] supported by substantial evidence that counsel
for [Amaro] adequately assessed the value of the case and the risks, and came to a fair settlement.
Although much of the information was obtained through informal processes, the information was
sufficient to allow [Amaro] to assess and value potential recovery.” Further, the court found “the
settlement [was] not collusive.” (Italics omitted.)


Notice of the settlement was then mailed to the 6,151 confirmed class members, and they were
given 60 days to either opt out of or object to the settlement. In all, 39 people opted out of the
settlement (0.6 percent of the class), and only Aller submitted a valid objection. Based on the
number of participating class members, the settlement administrator determined the smallest class
member payment would be $1.68 (for people that worked only one shift during the class period),
the average payment would be $231.67, and the largest payment would be $3,662.12.


When Amaro moved for final approval of the settlement in March 2019, the gross amount of the
settlement had increased by $41,780 to $2,254,280, which appears to be the result of the escalator
clause. The court granted final approval over Aller's objection and issued a detailed minute order
addressing the arguments. In connection with the motion, the court granted **576  Amaro's
counsel $583,333 in fees and $10,266.87 in costs. Amaro was awarded a $5,000 enhancement,
and the settlement administrator was allowed $43,500 in costs.


*534  The court subsequently entered judgment in accordance with the settlement. 3  Intervener
Aller appeals on grounds the court erred in approving the settlement. First, she argues the scope
of the release was impermissibly overbroad. Next, she asserts the settlement was the product of
a collusive reverse auction. Finally, she contends the court erred by denying her request to take
discovery as to whether the settlement was collusive. As explained below, we agree the release
was overbroad but are not persuaded by the other arguments.


3 Throughout the remainder of this opinion, we use the term “settlement” to refer to the
amended settlement approved by the court, and we use the term “initial settlement” and
“amended settlement” when necessary to distinguish between the two.
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II


DISCUSSION


A. Legal Standard
[1]  [2]  [3]  [4]  [5] “ ‘ “ ‘[T]o prevent fraud, collusion or unfairness to the class, the settlement
or dismissal of a class action requires court approval.’ ” ’ ... The purpose of the requirement
is ‘the protection of those class members, including the named plaintiffs, whose rights may not
have been given due regard by the negotiating parties.’ ” (Dunk v. Ford Motor Co. (1996) 48
Cal.App.4th 1794, 1800-1801, 56 Cal.Rptr.2d 483.) “ ‘Due regard’ ... ‘should [also] be given to
what is otherwise a private consensual agreement between the parties. The [court's] inquiry “must
be limited to the extent necessary to reach a reasoned judgment that the agreement is not the product
of fraud or overreaching by, or collusion between, the negotiating parties, and that the settlement,
taken as a whole, is fair, reasonable and adequate to all concerned.” [Citation.] “Ultimately,
the [trial] court's determination is nothing more than ‘an amalgam of delicate balancing, gross
approximations and rough justice.’ ” ’ ” (7-Eleven Owners for Fair Franchising v. Southland Corp.
(2000) 85 Cal.App.4th 1135, 1145, 102 Cal.Rptr.2d 777.)


[6]  [7] The appellate court “ ‘make[s] no independent determination whether the settlement terms
are “fair, adequate and reasonable,” but only determine[s] whether the trial court acted within
its discretion.’ ” (Nordstrom Com. Cases (2010) 186 Cal.App.4th 576, 581, 112 Cal.Rptr.3d 27.)
“Great weight is accorded the trial judge's views. The trial judge ‘ “is exposed to the litigants,
and their strategies, positions and proofs. [She] is aware of the expense and possible legal bars
to success. Simply stated, [she] is on the firing line and can evaluate the action accordingly.”
’ [Citations.] To merit *535  reversal, both an abuse of discretion by the trial court must be
‘clear’ and the demonstration of it on appeal ‘strong.’ ” (7-Eleven Owners for Fair Franchising v.
Southland Corp., supra, 85 Cal.App.4th at pp. 1145-1146, 102 Cal.Rptr.2d 777.)


[8] “The abuse of discretion standard is not a unified standard; the deference it calls for varies
according to the aspect of a trial court's ruling under review. The trial court's findings of fact are
reviewed for substantial evidence, its conclusions of law are reviewed de novo, and its application
of the law to the facts is reversible only if arbitrary and capricious.” (Haraguchi v. Superior Court
(2008) 43 Cal.4th 706, 711-712, 76 Cal.Rptr.3d 250, 182 P.3d 579, fns. omitted.)


**577  B. Scope of the Release
Aller asserts the class members' release in the settlement is improper for several reasons. We review
her arguments in turn.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996201865&pubNum=0004041&originatingDoc=I27d88fd0209611ec83d3ed9d52aca124&refType=RP&fi=co_pp_sp_4041_1800&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1800

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996201865&pubNum=0004041&originatingDoc=I27d88fd0209611ec83d3ed9d52aca124&refType=RP&fi=co_pp_sp_4041_1800&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1800

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000658453&pubNum=0004041&originatingDoc=I27d88fd0209611ec83d3ed9d52aca124&refType=RP&fi=co_pp_sp_4041_1145&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1145

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000658453&pubNum=0004041&originatingDoc=I27d88fd0209611ec83d3ed9d52aca124&refType=RP&fi=co_pp_sp_4041_1145&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1145

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022287307&pubNum=0004041&originatingDoc=I27d88fd0209611ec83d3ed9d52aca124&refType=RP&fi=co_pp_sp_4041_581&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_581

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000658453&pubNum=0004041&originatingDoc=I27d88fd0209611ec83d3ed9d52aca124&refType=RP&fi=co_pp_sp_4041_1145&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1145

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000658453&pubNum=0004041&originatingDoc=I27d88fd0209611ec83d3ed9d52aca124&refType=RP&fi=co_pp_sp_4041_1145&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1145

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015992814&pubNum=0004040&originatingDoc=I27d88fd0209611ec83d3ed9d52aca124&refType=RP&fi=co_pp_sp_4040_711&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_711

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015992814&pubNum=0004040&originatingDoc=I27d88fd0209611ec83d3ed9d52aca124&refType=RP&fi=co_pp_sp_4040_711&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_711





Amaro v. Anaheim Arena Management, LLC, 69 Cal.App.5th 521 (2021)
284 Cal.Rptr.3d 566, 21 Cal. Daily Op. Serv. 10,061, 2021 Daily Journal D.A.R. 10,263


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 17


1. Overbreadth
[9] Aller claims the release is unlawfully overbroad because it extends to claims that are entirely
unrelated to the wage and hour allegations in Amaro's complaint. While the release is not as broad
as Aller suggests, we agree it impermissibly extends to claims outside the scope of the complaint.


The parties' dispute over the scope of the release is unsurprising. The release clause is an unwieldy
monstrosity of a 375-word sentence that we only partially include here. It covers “all claims
asserted in Amaro's operative Complaint, and any amended Complaints, and potential claims
reasonably arising out of or in any way relating to the same set of operative facts and/or theories
pled therein, including the alleged failure of AAM to provide Plaintiff with compensation as
required by federal and/or state law, and including but not limited to Class Members' Claims
and potential claims concerning wages, expense reimbursements, deductions, record keeping, off
the clock work, commissions,  incentive pay, bonuses, reporting time pay,  minimum wages,
overtime, meal periods and premiums, rest periods and premiums, split shift premiums,  itemized
wage statement penalties and damages under California and/or federal law, including the [FLSA],
the failure to pay penalties and premiums under the California Labor Code, including without
limitation Labor Code §§ 201-203, 204, 206, 206.5, 210, 218, 218.6, 223, 224, 225.5, 226, 226.3,
226.7, 227, 227.3, 510, 512, 551, 552, 558, 1174, 1174.5, 1182.12, 1194, 1194.2, 1197, 1197.1,
1198, 2698, et seq., 2753, 2800, 2802, 2810.5, Bus. and Prof. Code sections 17200, et seq., the
[FLSA] ... , and [PAGA], the Wage Orders, and any other claims whatsoever alleged in this
action, including without limitation all claims *536  predicated on time rounding, time-shaving,
grace periods, off the clock work (including but not limited to, time spent subject to AAM's
control, time spent waiting for and traveling in shuttles, time spent walking from shuttle drop-off
to security, time spent passing through security, time spent walking from security to time clocks,
time spent waiting in line to clock in, time spent walking from time clocks to building exits and
shuttle pick-up areas), maintaining and/or purchasing uniforms, tools, and equipment, requests for
personnel or payroll records, calculation of the regular rate for overtime purposes, meal and rest
periods, split shift premiums, reporting time pay,  itemized wage statements, deductions, payment
of overtime, straight time, minimum wages, vacation, bonuses/commissions,  transportation in
shuttles, for restitution and other equitable relief, liquidated damages, waiting time penalties, other
compensation, commissions,  or benefits, arising from their employment with AAM, or separation
from employment, whether known or unknown, during the Class Period ....” (Italics & underlining
added, strikethrough in original.)


The struck terms were initially included in the release. They were removed by the settling parties
after the court commented during final approval that “split shifts, bonuses, commissions and
reporting time claims ... are not at issue in this case. The release is not limited to those claims
specifically made and investigated in connection with this suit and must be revised.”
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The parties' primary dispute is whether the italicized language in the above release clause modifies
the remainder of the sentence. The settling parties say that it does, **578  while Aller contends
it does not based on the sentence's punctuation. In particular, Aller believes the underlined terms
above are not modified by the italicized language, which allows the release to engulf employment
claims entirely unrelated to this action, such as claims for discrimination or wrongful termination.
The settling parties provide the better interpretation.


[10]  [11] “ ‘The basic goal of contract interpretation is to give effect to the parties' mutual
intent at the time of contracting. [Citations.] When a contract is reduced to writing, the parties'
intention is determined from the writing alone, if possible.’ ” (Zalkind v. Ceradyne, Inc. (2011) 194
Cal.App.4th 1010, 1022, 124 Cal.Rptr.3d 105.) Based on its structure, the settling parties intended
to limit the reach of the release to “potential claims reasonably arising out of or in any way relating
to the same set of operative facts and/or theories pled” in Amaro's complaint. The placement of the
word “including” after this phrase signals the remainder of the sentence provides a noninclusive
list of examples of released claims. Supporting this interpretation is the fact that claims completely
unrelated to the allegations in Amaro's complaint were struck from the sentence, such as claims
relating to split shifts, bonuses, and *537  commissions. 4  Further, while not dispositive, it is
notable that the settling parties insist they intended the italicized language to modify the remainder
of the sentence.


4 The release includes claims relating to “vacation,” which was not at issue in Amaro's
complaint. The inclusion of this term appears to be an oversight by the settling parties.


Next, Aller maintains that even if the settling parties are correct on the above point, the release
is still overbroad because it covers claims “in any way relating to the same set of operative facts
and/or theories pled” in the complaint. She argues the phrase “in any way relating” unreasonably
extends the release to claims beyond the scope of the allegations in Amaro's complaint. We agree.


[12]  [13] In a class action settlement, “ ‘[a] clause providing for the release of claims ... may
refer to all claims, both potential and actual, that may have been raised in the pending action with
respect to the matter in controversy.’ ” (Villacres v. ABM Industries Inc. (2010) 189 Cal.App.4th
562, 586, 117 Cal.Rptr.3d 398 (Villacres).) “ ‘[A] court may release not only those claims alleged
in the complaint and before the court, but also claims which “could have been alleged by reason of
or in connection with any matter or fact set forth or referred to in” the complaint.’ ” (Ibid., italics
omitted.) While these statements do not expressly address the limits of a class release, they contain
an implicit boundary: a court cannot release claims that are outside the scope of the allegations of
the complaint. This reading of Villacres is bolstered by the fact that it relied heavily on federal law.
Nearly all federal circuits have found that “[a] settlement agreement may preclude a party from
bringing a related claim in the future ... only where the released claim is ‘based on the identical
factual predicate as that underlying the claims in the settled class action.’ ” (See, e.g., Hesse v.
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Sprint Corp. (9th Cir. 2010) 598 F.3d 581, 590-591, italics added; 6 Newberg on Class Actions
(5th ed. 2021) § 18:19.) “ ‘Put another way, a release of claims that “go beyond the scope of the
allegations in the operative complaint” is impermissible.’ ” (Marshall v. Northrop Grumman Corp.
(C.D. Cal. 2020) 469 F.Supp.3d 942, 948-949.)


Here, the release extends past this boundary. The allegations in Amaro's complaint pertain to
AAM's timekeeping system, unpaid time spent waiting in line, **579  missed meal and rest
periods, and reimbursement for work-related expenses. By extending to claims that “in any way
relat[e]” to these allegations, the release ensnares claims outside the scope of Amaro's complaint.
To illustrate, suppose a class member filed a lawsuit alleging AAM retaliated against her for
reporting to a government agency that AAM was breaking the Labor Code by failing to provide
employees meal and rest breaks during the release period. (See § 1102.5, subd. (b); see, e.g., *538
Gould v. Maryland Sound Industries, Inc. (1995) 31 Cal.App.4th 1137, 1148-1150, 37 Cal.Rptr.2d
718.) This retaliation claim is not based on the same factual predicate as Amaro's complaint. The
crux of the claim – retaliation – is completely absent from the pleading. Nor can it be inferred
from the complaint's allegations. But since this retaliation claim tangentially relates in some way
to Amaro's meal and rest period allegations, it appears to have been released by the settlement.


[14] A class action settlement must be approved by the court to protect “ ‘ “class members ... whose
rights may not have been given due regard by the negotiating parties.” ’ ” (Luckey v. Superior Court
(2014) 228 Cal.App.4th 81, 93, 174 Cal.Rptr.3d 906.) Consequently, courts must remain vigilant
and ensure that class releases do not extend to claims that are beyond the scope of the allegations in
the complaint. Releases must be appropriately tethered to the complaint's factual allegations. For
example, the portion of the release covering “potential claims reasonably arising out of ... the same
set of operative facts” pled in the complaint is sufficiently tailored. The retaliation claim identified
above does not “reasonably aris[e]” from the facts pled in the complaint. Similarly, the release
would have been acceptable had it been limited to claims “reasonably related” to the allegations in
the complaint rather than “in any way relat[ed].” Requiring a reasonable connection prevents the
release from extending to claims that are only remotely related to the allegations in the complaint.


To be clear, we do not mean to suggest the above examples provide the only acceptable phrasing of
class releases. Rather, these examples are only meant to provide some guidance to the trial courts
that review class action settlements. There are certainly other formulations that properly limit the
scope of the class release to the allegations in the complaint. We only mean to encourage courts
to scrutinize class releases to ensure they are reasonably tethered to the complaint's allegations.


Finally, the release is overbroad for another reason. As drafted, it releases “potential claims ...
relating in any way to the ... theories pled” in the complaint. As discussed above, the release must
be tied to the factual allegations in the complaint, not the claims or theories of liability asserted.
(See Villacres, supra, 189 Cal.App.4th at p. 586, 117 Cal.Rptr.3d 398; Hesse v. Sprint Corp., supra,
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598 F.3d at pp. 590-591.) Class members could potentially have claims that arise from the same
legal theories as Amaro's complaint but are not based on the same allegations.


[15] Due to the unreasonable overbreadth of the release, the court should not have granted final
approval of the settlement. This error, however, does not warrant throwing out the entire settlement
and demanding the settling parties start the approval process from scratch. We also recognize
that neither *539  “the [trial] court nor this court is empowered to rewrite [a] settlement agreed
upon by the parties. [Courts] may not delete, modify, or substitute certain provisions of the
[settlement].” (Officers for Justice v. Civil Service Com. (9th Cir.1982) 688 F.2d 615, 630.) Thus,
on remand, we direct the court to hold final **580  approval proceedings to determine whether
the settling parties can amend the release so it conforms with this opinion.


2. Release of FLSA claims
[16]  [17] Aller also argues the settlement's procedure for releasing FLSA claims (29 U.S.C §
201 et seq.) is unlawful. As background, the FLSA establishes standards for minimum wages
and overtime pay, and it allows employees to bring collective actions against their employers for
violating those standards. (Haro v. City of Rosemead (2009) 174 Cal.App.4th 1067, 1070-1071, 94
Cal.Rptr.3d 874.) There is an inherent tension between FLSA collective actions and class actions.
Class actions under California and federal law generally require class members to opt out to avoid
being bound by the terms of a judgment. In contrast, an employee must opt in to become a plaintiff
in an FLSA collective action. (Id. at pp. 1070-1072, 1076, 94 Cal.Rptr.3d 874.) “No employee
shall be a party plaintiff to [an FLSA] action unless he gives his consent in writing to become such
a party and such consent is filed in the court in which such action is brought.” (29 U.S.C. § 216,
subd. (b).) Due to this tension, California courts have found FLSA actions cannot be maintained
as class actions under state law. (Haro v. City of Rosemead, supra, 174 Cal.App.4th at p. 1070,
94 Cal.Rptr.3d 874.)


Though Amaro did not assert an FLSA claim, the settlement attempts to comply with the statute's
opt-in requirement to effectuate a release of class members' FLSA claims. The class notice explains
that class members who cash their settlement checks “will be deemed to have opted into the action
for purposes of the FLSA and [will] thereby release and waive any of their claims under the FLSA.”
In contrast, class members that participate in the settlement but do not cash their checks will retain
their FLSA claims. Aller insists this check cashing opt-in procedure does not comply with the
FLSA, which requires filed written consent. (See 29 U.S.C. § 216, subd. (b).) In response, the
settling parties argue the FLSA's opt-in requirement does not apply to the settlement under Rangel
v. PLS Check Cashers of Cal., Inc. (9th Cir. 2018) 899 F.3d 1106 (Rangel). We agree with the
settling parties but for reasons other than Rangel.


To our knowledge, no state appellate court has addressed this issue in a published decision. Both
sides extensively discussed Rangel in their briefs, which we find inapposite. In Rangel, the Ninth
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Circuit found the plaintiff's FLSA claim was precluded by a prior class action settlement of state
law *540  claims that released “all claims arising from the allegations on which [the plaintiff's]
FLSA action [was] predicated.” (Rangel, supra, 899 F.3d at p. 1108.) The plaintiff's FLSA claim
was based on the same primary right as the state law claims, and the court determined the opt-
in requirement was irrelevant to the primary rights analysis. (Id. at pp. 1110-1111.) Significantly,
though, the Ninth Circuit expressly declined to address the issue we face here: whether a plaintiff
can circumvent the FLSA's opt-in requirement by “first bringing state law labor claims in an opt-
out class action, then reaching a settlement that extends to the FLSA.” (Id. at pp. 1111-1112.)
Instead, the proper time to raise this argument was during the settlement approval process (ibid.),
which Aller did here. The plaintiff in Rangel did not. (Ibid.)


[18] Though the settling parties' reliance on Rangel is misplaced, we are persuaded the FLSA's
opt-in requirement does not apply for other reasons. First, nothing in the text of the FLSA requires
that the opt-in requirement be applied here. The statute provides that “[n]o employee **581  shall
be a party plaintiff to [an FLSA] action unless he gives his consent in writing to become such a
party ....” (29 U.S.C. § 216, subd. (b), italics added.) This is not an FLSA action. Amaro did not
assert an FLSA claim for other employees to join. And nothing in the statute suggests it applies
to a class settlement of state law claims that also releases potential FLSA claims based on the
same allegations. “ ‘[E]ven when the court does not have power to adjudicate a claim, it may still
“approve release of that claim as a condition of settlement of [an] action [before it].” ’ ” (Villacres,
supra, 189 Cal.App.4th at p. 586, 117 Cal.Rptr.3d 398; Cotter v. Lyft, Inc. (N.D. Cal., Mar. 16,
2017, No. 13-cv-04065-VC), 2017 WL 1033527, at p. *1 [the FLSA's opt-in requirement “speaks
only to the circumstances in which a plaintiff will be allowed to participate in an FLSA action, not
to circumstances in which a plaintiff who is not participating in an FLSA action will be allowed
to release potential FLSA claims”].)


Second, nothing in the purpose behind the FLSA's opt-in requirement hints it has any application
here. There was no opt-in requirement when Congress passed the FLSA in 1938. It was added in a
1947 amendment. (Hoffmann-La Roche Inc. v. Sperling (1989) 493 U.S. 165, 173, 110 S.Ct. 482,
107 L.Ed.2d 480.) “The legislative history clearly indicates that the purpose of the amendment was
to protect employers from facing ‘financial ruin’ and prevent employees from receiving ‘windfall
payments, including liquidated damages.’ ” (Harris v. Investor's Business Daily, Inc. (2006) 138
Cal.App.4th 28, 33-34, 41 Cal.Rptr.3d 108, italics added; Hoffmann-La Roche Inc., at p. 173,
110 S.Ct. 482 [“The relevant amendment was for the purpose of limiting private FLSA plaintiffs
to employees who asserted claims in their own right and freeing employers of the burden of
representative actions”].)


*541  These concerns are not implicated here. Rather, allowing employers to settle FLSA claims
within the context of a state law wage and hour class action furthers the purpose of the opt-in
requirement by preventing defendants from facing repetitious litigation for the same underlying
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conduct. (See Bell v. Farmers Ins. Exchange (2004) 115 Cal.App.4th 715, 741, 9 Cal.Rptr.3d 544
[“Class actions offer a means of avoiding ‘repetitious litigation’ [citation] and ‘a multiplicity of
legal actions dealing with identical basic issues’ ”]; Hoffmann-La Roche Inc. v. Sperling, supra,
493 U.S. at p. 173, 110 S.Ct. 482.) Moreover, there is no concern of class members receiving
windfall payments by failing to opt in.


3. Release of PAGA claims
[19]  [20]  [21] PAGA allows an “ ‘aggrieved employee’ ” to bring a representative civil action
against their employer on behalf of other current or former employees to recover civil penalties for
Labor Code violations. (Arias v. Superior Court (2009) 46 Cal.4th 969, 980-981, 95 Cal.Rptr.3d
588, 209 P.3d 923.) Aller makes a series of arguments that distill to a single issue: whether Amaro
can release class members' PAGA claims beyond the one-year limitations period of her own PAGA
claim. (See Brown v. Ralphs Grocery Co. (2018) 28 Cal.App.5th 824, 839, 239 Cal.Rptr.3d 519
(Brown) [establishing one-year limitations period for PAGA claims].) The settlement releases class
members' PAGA claims dating back to December 5, 2010. However, since Amaro submitted her
PAGA notice to the LWDA on February 21, 2017, Aller maintains Amaro can only release class
members' PAGA claims arising on or after February 21, 2016. We disagree. Nothing in the statute
prohibits Amaro from releasing PAGA claims outside **582  the limitations period of her own
claim. Nor is this practice contrary to PAGA's purposes. 5


5 Unlike a class action, “there is no mechanism for opting out of [a] judgment entered on [a]
PAGA claim.” (Robinson v. Southern Counties Oil Co. (2020) 53 Cal.App.5th 476, 482,
267 Cal.Rptr.3d 633.) As such, it seems a single settlement of PAGA and class claims
should consist of two separate payments and releases. One for the PAGA claims, from which
aggrieved employees cannot opt out, and the other for the class claims, from which class
members can opt out. Since Aller does not raise this issue, though, we will not decide it.


[22] “In civil cases, the statute of limitations is not jurisdictional but merely serves a procedural
function and constitutes an affirmative defense that is waived unless pleaded and proved.” (People
v. Williams (1999) 77 Cal.App.4th 436, 457-458, 92 Cal.Rptr.2d 1; Brown, supra, 28 Cal.App.5th
at pp. 842-843, 239 Cal.Rptr.3d 519 [“A defendant waives a statute of limitations defense by failing
to plead it in an answer or raise it as a ground of a general demurrer”].) If the Legislature had
intended to make the limitations period for PAGA jurisdictional rather than an affirmative defense,
it would have said so. (See *542  Kim v. Reins International California, Inc. (2020) 9 Cal.5th 73,
85, 259 Cal.Rptr.3d 769, 459 P.3d 1123.) Since it did not, we must presume the general rule applies.
As such, it was within AAM's discretion to waive its statute of limitations defense so Amaro could
release class members' PAGA claims dating back to December 2010. And even if PAGA's statute
of limitations were jurisdictional, that would not bar the court from approving a release of claims
outside the limitations period. (Villacres, supra, 189 Cal.App.4th at p. 586, 117 Cal.Rptr.3d 398.)
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[23]  [24]  [25] Further, nothing in the purpose of the statute convinces us that plaintiffs should
be barred from agreeing to such a release of PAGA claims. PAGA “ ‘ “is fundamentally a law
enforcement action,” ’ not one for the benefit of private parties.” (ZB, N.A. v. Superior Court
(2019) 8 Cal.5th 175, 196-197, 252 Cal.Rptr.3d 228, 448 P.3d 239.) “The Legislature's sole
purpose in enacting PAGA was ‘to augment the limited enforcement capability of the [LWDA] by
empowering employees to enforce the Labor Code as representatives of the [LWDA].’ [Citations.]
Accordingly, a PAGA claim is an enforcement action between the LWDA and the employer, with
the PAGA plaintiff acting on behalf of the government.” (Kim v. Reins International California,
Inc., supra, 9 Cal.5th at p. 86, 259 Cal.Rptr.3d 769, 459 P.3d 1123.) The “civil penalties recovered
on the state's behalf are intended to ‘remediate present violations and deter future ones,’ not to
redress employees' injuries.” (Ibid.)


[26] Before filing a PAGA claim, a plaintiff “must provide notice to the employer and the
responsible state agency ‘of the specific provisions of [the Labor Code] alleged to have been
violated, including the facts and theories to support the alleged violation.’ [Citations.] If the agency
elects not to investigate, or investigates without issuing a citation, the employee may then bring a
PAGA action.” (Williams v. Superior Court (2017) 3 Cal.5th 531, 545, 220 Cal.Rptr.3d 472, 398
P.3d 69.) “The evident purpose of the notice requirement is to afford the relevant state agency,
the [LWDA], the opportunity to decide whether to allocate scarce resources to an investigation, a
decision better made with knowledge of the allegations an aggrieved employee is making and any
basis for those allegations. Notice to the employer serves the purpose of allowing the employer to
submit a response to the agency **583  [citation], again thereby promoting an informed agency
decision as to whether to allocate resources toward an investigation.” (Id. at pp. 545-546, 220
Cal.Rptr.3d 472, 398 P.3d 69.)


PAGA's one-year limitations period is intended to facilitate these processes. “[T]he Legislature[ ]
desire[d] ... quick action on workplace violations.” (Brown, supra, 28 Cal.App.5th at p. 840, 239
Cal.Rptr.3d 519.) “If a plaintiff could wait many years to assert violations of the Labor Code
or amend deficient notices, the LWDA would be hard pressed to make an informed decision
about allocating scarce resources to old violations, the employer would be faced *543  with
responding based on stale evidence, and workplace violations could continue for years without
being remediated or deterred.” (Id. at pp. 840-841, 239 Cal.Rptr.3d 519.)


Allowing Amaro to release PAGA claims outside the limitations period of her own PAGA claim
does not interfere with these statutory goals. Amaro acted as the LWDA's representative to enforce
the Labor Code as to AAM. The Labor Code violations she identified were the same as those
alleged in the Navarro/Aller action, albeit from a more recent time period. Her notice did not
deprive or interfere with the LWDA's opportunity to investigate the violations asserted by Aller
or AAM's opportunity to respond to them. Moreover, due to Amaro's enforcement action, AAM
agreed to pay $240,000 in PAGA penalties to remediate the Labor Code violations alleged in this
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lawsuit and the other actions. Aller has not shown this amount is unfair. (See Williams v. Superior
Court, supra, 3 Cal.5th at pp. 549-550, 220 Cal.Rptr.3d 472, 398 P.3d 69.)


Aller suggests Amaro's PAGA notice established the temporal scope of her authority to act
on behalf of the LWDA. In other words, PAGA plaintiffs are only authorized by the LWDA
to pursue and/or settle PAGA claims that arise within the year prior to their PAGA notice.
We are unpersuaded. As discussed, the PAGA statute of limitations is an affirmative defense
meant to facilitate the LWDA's investigation and the employer's response. It is not jurisdictional.
Aller's reliance on Brown in support of her argument is misplaced. In Brown, the court sustained
a demurrer on grounds the plaintiff's PAGA notice failed to adequately describe the factual
allegations underlying her PAGA claims. (Brown, supra, 28 Cal.App.5th at pp. 829, 832, 239
Cal.Rptr.3d 519.) “The notice did not give sufficient information for the LWDA to assess the
seriousness of the alleged violations and decide whether to allocate scarce resources to an
investigation, or for defendants to determine what policies or practices were being complained of,
have an opportunity to cure the violations, and prepare a meaningful response.” (Id. at pp. 837-838,
239 Cal.Rptr.3d 519.) Nothing in this portion of Brown suggests Amaro can only release PAGA
claims within the limitations period of her own claim.


[27] Our opinion only finds that allowing a named plaintiff to release PAGA claims beyond the
one-year limitations period of his or her own claim is not unlawful per se. A trial court may still
refuse to approve such a release if it is unfair given the circumstances of the case. (See § 2699,
subd. (l)(2); Williams v. Superior Court, supra, 3 Cal.5th at p. 549, 220 Cal.Rptr.3d 472, 398 P.3d
69.) No such circumstances exist here.


*544  C. Collusive Reverse Auction
[28] Next, Aller contends the court erred in finding the settlement was not the product of a
collusive reverse auction. However, that finding is supported by substantial evidence.


**584  [29] “ ‘When a trial court's factual determination is attacked on the ground that there
is no substantial evidence to sustain it, the power of an appellate court begins and ends with
the determination as to whether, on the entire record, there is substantial evidence, contradicted
or uncontradicted, which will support the determination, and when two or more inferences
can reasonably be deduced from the facts, a reviewing court is without power to substitute its
deductions for those of the trial court. If such substantial evidence be found, it is of no consequence
that the trial court believing other evidence, or drawing other reasonable inferences, might have
reached a contrary conclusion.’ ” (Jameson v. Five Feet Restaurant, Inc. (2003) 107 Cal.App.4th
138, 143, 131 Cal.Rptr.2d 771.)


[30]  [31] “Courts have long recognized that ‘settlement class actions present unique due process
concerns for absent class members.’ [Citation.] One inherent risk is that class counsel may collude
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with the defendants, ‘tacitly reducing the overall settlement in return for a higher attorney's fee.’
” (In re Bluetooth Headset Products Liability Litigation (9th Cir. 2011) 654 F.3d 935, 946.) “A
reverse auction is said to occur when ‘the defendant in a series of class actions picks the most
ineffectual class lawyers to negotiate a settlement with in the hope that the district court will
approve a weak settlement that will preclude other claims against the defendant.’ [Citation.]
It has an odor of mendacity about it.” (Negrete v. Allianz Life Ins. Co. of North America (9th
Cir. 2008) 523 F.3d 1091, 1099.) “To guard against this potential for class action abuse,” class
action settlements require court approval, “which may be granted only after a fairness hearing
and a determination that the settlement taken as a whole is fair, reasonable, and adequate.” (In re
Bluetooth Headset Products Liability Litigation, supra, 654 F.3d at p. 946.)


There is sufficient evidence to support the court's finding the settlement was not the product of
a collusive reverse auction. Amaro's counsel engaged in a two-and-a-half-month investigation
before the initial mediation between Amaro and AAM, including a review of AAM's policies and
procedures and an expert analysis of 238 class member's time and payroll data. Further, the parties
did not settle at the mediation. The settlement was the product of several weeks of negotiation
guided by a neutral mediator. Then, after the court refused to approve the initial settlement,
Amaro's counsel engaged in additional informal discovery. They analyzed time and payroll records
for nearly 5,500 employees, interviewed 25 class members and three *545  management-level
employees, reviewed deposition transcripts from the earlier actions, and conducted an on-site
inspection of an event at the Honda Center to view working conditions. With the help of the same
mediator, the parties then negotiated an amended settlement, which the court approved. Few class
members opted out of the settlement and only Aller submitted an objection. From these facts, it
can be reasonably inferred that the settlement was the product of good faith negotiation and was
not a weak settlement agreed to by ineffectual counsel.


[32] Moreover, Amaro's counsel did not seek an abnormally high fee. “ ‘[F]ee awards in class
actions average around one-third of the recovery’ ” regardless of “ ‘whether the percentage method
or the lodestar method is used.’ ” (Chavez v. Netflix, Inc. (2008) 162 Cal.App.4th 43, 66, fn. 11,
75 Cal.Rptr.3d 413.) Here, the settlement allocated $583,333 in fees to Amaro's counsel (which
the court approved), representing only 25.9 percent of the gross settlement fund. The request was
also in line **585  with counsel's claimed lodestar of $533,384. While Aller argues that much of
that lodestar relates to counsel's effort to obtain approval of the settlement, it was reasonable for
Amaro's counsel to include such fees in their lodestar calculation. Obtaining court approval is an
essential part of the class action settlement process. Regardless, a court is not required to reduce
a percentage recovery just because it is substantially higher than the lodestar. (Laffitte v. Robert
Half Internat. Inc. (2016) 1 Cal.5th 480, 505, 205 Cal.Rptr.3d 555, 376 P.3d 672.)


Aller's reply brief modifies her argument, claiming a reverse auction can occur even without
evidence of collusion. She believes a reverse auction occurred here because AAM sought to
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negotiate a global settlement separately with each of the named plaintiff(s) of the three class
actions rather than negotiating with them collectively. When negotiations with the plaintiffs in the
Navarro/Aller and Cassaro actions failed, AAM then reached a settlement with Amaro specifically
designed to extinguish the claims of those plaintiffs without their knowledge. 6  Aller contends
AAM's act of “plaintiff shopping” led to a massively discounted settlement that should not have
been approved. But there is nothing inherently wrong with such a process. (See Rutter & Wilbanks
Corp. v. Shell Oil Co. (10th Cir. 2002) 314 F.3d 1180, 1189; Gallucci v. Gonzales (9th Cir. 2015)
603 Fed.Appx. 533, 535.) In such a scenario, a defendant may choose to negotiate collectively
with all the plaintiffs from the separate class actions to avoid objections to a future settlement (as
occurred here). But we are not aware of any authority requiring a defendant to do so. Nor does
such a rule seem prudent, as there will inevitably be plaintiffs with unreasonable assessments of
the merits of their *546  claims or unrealistic damage valuations that would thwart reasonable
settlement offers. In such a case, a defendant would be unable to reach a global settlement with a
reasonable plaintiff without being accused of engaging in a reverse auction.


6 The earliest limitations period for Amaro's claims began running on April 28, 2013, but the
release in the settlement extends back to December 5, 2010, to presumably cover the claims
in the Navarro/Aller and Cassaro actions.


[33] We are unconvinced by Aller's contention that permitting a defendant sued in multiple class
actions to negotiate separately with each named plaintiff will lead to a “race to the bottom.” This
assertion overlooks that trial courts are the gatekeepers of class action settlements. They must
review and approve such settlements to ensure they are fair, adequate, reasonable, and free of
collusion. (Clark v. American Residential Services LLC, supra, 175 Cal.App.4th at pp. 798-799,
96 Cal.Rptr.3d 441.) Class members may object if they believe these standards have not been met
in a given settlement. And objectors may appeal if they believe the trial court erred in approving
a settlement.


[34] For these reasons, the manner in which AAM settled with Amaro to extinguish the claims
in the Navarro/Aller and Cassaro actions is not sufficient by itself to establish a reverse auction.
When such a settlement occurs, the objector must at least provide some evidence of unfairness to
the class or misconduct to support a reverse auction finding. (See Negrete v. Allianz Life Ins. Co. of
North America, supra, 523 F.3d at p. 1099 [collusive reverse auction results in a weak settlement];
see, e.g., Gallucci v. Gonzales, supra, 603 Fed.Appx. at p. 535 [rejecting reverse auction argument
because there was no evidence of a bidding war between **586  potential class counsel].) Aller
has not met this burden.


Aller implies the settlement is unfair because the amount paid by AAM represents a massive
discount from its potential liability. Yet this discount could have been warranted for a variety of
reasons. The court found the amount of the settlement was fair, reasonable, and adequate, and
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Aller fails to show this finding was unsupported by substantial evidence. In her reply brief, Aller
briefly mentions that in calculating AAM's potential liability, Amaro failed to consider interest
or liquidated damages available under the Labor Code. But she fails to explain why either would
have applied here. Nor does she describe how this purported error impacted Amaro's damage
calculations, much less how it rendered the settlement unfair, unreasonable, or inadequate.


[35] Likewise, Aller suggests the settlement amount was too low because her class claims were
highly certifiable. But she has not provided any reasoned argument as to why the claims were likely
to be certified. Nor has she explained how the potential for certification would have impacted the
valuation of the claims or how it renders the settlement unreasonable. “When an appellant raises
an issue ‘but fails to support it with reasoned argument and citations to authority, we treat the point
as waived.’ ” ( *547  Hearn v. Howard (2009) 177 Cal.App.4th 1193, 1207, 99 Cal.Rptr.3d 642.)
Given Aller's limited showing, we will not question the court's finding that the settlement amount
was fair, adequate, and reasonable.


Next, Aller contends the court's refusal to preliminarily approve the initial settlement shows the
settling parties' negotiations were fundamentally flawed from the start and is evidence of a reverse
auction. Even if we agreed the initial negotiations were flawed, Amaro remedied this issue after
the court denied preliminary approval. The court rejected the initial settlement because Amaro had
not “provide[d] the Court with the information necessary for ‘an understanding of the amount that
is in controversy and the realistic range of outcomes of the litigation.’ ” Had the settling parties
simply increased the settlement amount and returned to court for approval, Aller's argument might
be persuasive. But after the court's denial, Amaro engaged in extensive informal discovery before
entering into the current settlement. In approving the settlement, the court found Amaro's counsel
“adequately assessed the value of the case and the risks, and came to a fair settlement. Although
much of the information was obtained through informal processes, the information was sufficient
to allow plaintiff to assess and value potential recovery.” (Italics omitted.) Aller has not shown
this finding is unsupported by substantial evidence.


D. Discovery as to Collusion
[36] Aller requests that if we find insufficient evidence of collusion, we should remand this case
and allow her to conduct discovery into the negotiations between the settling parties. She maintains
the court improperly denied her request for such discovery. We find the court did not abuse its
discretion. (See Cho v. Seagate Technology Holdings, Inc. (2009) 177 Cal.App.4th 734, 748-749,
99 Cal.Rptr.3d 436.)


“ ‘It is well established ... that objectors are not entitled to discovery concerning settlement
negotiations between the parties without evidence indicating that there was collusion between
plaintiffs and defendants in the negotiating process.’ ” (Cho v. Seagate Technology Holdings,
Inc., supra, 177 Cal.App.4th at pp. 748-749, 99 Cal.Rptr.3d 436.) “ ‘The objecting parties
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should not be permitted to frustrate the mutual interest of the class members and **587  the
defendant to resolve the litigation promptly by conducting extended or unnecessary discovery.’
” (Ibid.) “[D]iscovery of evidence pertaining to settlement negotiations is appropriate only in
rare circumstances. Because ‘settlement negotiations involve sensitive matters,’ the courts have
consistently applied the principle that ‘ “discovery [of settlement negotiations] is proper only
where the party seeking it lays a foundation by adducing from other sources evidence indicating
that the settlement may be *548  collusive.” ’ ” (Hemphill v. San Diego Ass'n of Realtors, Inc.
(S.D. Cal. 2005) 225 F.R.D. 616, 620; see Cassel v. Superior Court (2011) 51 Cal.4th 113, 136, 119
Cal.Rptr.3d 437, 244 P.3d 1080 [“[T]he encouragement of mediation to resolve disputes requires
broad protection for the confidentiality of communications exchanged in relation to that process,
even where this protection may sometimes result in the unavailability of valuable civil evidence”].)


Here, the court acted within its discretion by denying the requested discovery. We have discussed
Aller's evidence supporting her collusive reverse auction theory above. None of that evidence
materially shows or hints of any collusion between the settling parties. Thus, it was reasonable for
the court to deny the discovery.


III


DISPOSITION


Because of the overbreadth of the release, we reverse the judgment of the trial court. As discussed
above, on remand the court is directed to hold proceedings to determine whether the settling parties
can amend the release to conform with this opinion. The parties shall bear their own costs on
appeal.


WE CONCUR:


FYBEL, J.


ZELON, J. *


* Retired Justice of the Court of Appeal, Second Appellate District, Division Seven, assigned
by the Chief Justice pursuant to article VI, section 6 of the California Constitution.
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7 Cal.4th 503, 869 P.2d 454, 28 Cal.Rptr.2d 475, 62 USLW 2636
Supreme Court of California


APPLIED EQUIPMENT CORPORATION, Plaintiff and Respondent,
v.


LITTON SAUDI ARABIA LIMITED et al., Defendants and Appellants.


No. S030637.
Mar 31, 1994.


SUMMARY


Plaintiff corporation entered into a subcontract with defendant general contractor, which was
involved in a general contract to provide military equipment to Saudi Arabia. Plaintiff agreed to
procure certain equipment from a manufacturer and, with the general contractor's approval, issued
a purchase order for the equipment. The general contractor subsequently decided to obtain some
of the equipment directly from the manufacturer, thereby reducing the corporation's commission
under the subcontract. The corporation sued the general contractor and the manufacturer for
breach of contract (the subcontract and purchase order, respectively) and tortious interference,
including conspiracy to interfere, with those contracts. After a jury trial, the trial court entered
judgment in favor of plaintiff against both defendants for contract damages for breach of, and
tort damages for conspiracy to interfere with, the contracts. Punitive damages were also assessed
against the general contractor. (Superior Court of Los Angeles County, No. C579970, Madeleine
Flier, Judge.) The Court of Appeal, Second Dist., Div. One, No. B055278, affirmed the contract
awards, but it reversed the tort judgments for inconsistency in the jury's verdicts. However, it
rejected the manufacturer's argument that the manufacturer could not, as a matter of law, be liable
for conspiring to interfere with its own contract. The manufacturer sought review.


The Supreme Court reversed the judgment of the Court of Appeal and remanded the matter with
instructions to direct further proceedings in the trial court. The court held that the manufacturer
could not be liable for conspiring to interfere with its own contract. The fundamental differences
between contract and tort are obscured by the imposition of tort liability on a contracting party
for conspiracy to interfere with the contract. Whether or not a stranger to the contract induces
its breach, the essential character of a contracting party's conduct remains the same, i.e., an
unjustified failure or refusal to perform. In economic terms, the impact is identical: the plaintiff
has lost the benefit of the bargain and is entitled to recover compensation in *504  the form of
contract damages. In ethical terms, the mere entry of a stranger onto the scene does not render the
contracting party's breach more socially or morally reprehensible. Further, imposing tort damages
would thwart the legal policy of limiting contract damages to those reasonably foreseeable by the
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parties. (Opinion by Lucas, C. J., with Kennard, Arabian, Baxter and George, JJ., and Ramirez,
J., *  concurring. Separate dissenting opinion by Mosk, J.)


* Presiding Justice, Court of Appeal, Fourth Appellate District, Division Two, assigned by the
Acting Chairperson of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1)
Conspiracy § 12--Civil.--Basis of Tort Liability--Coequal Tort Liability of Coconspirators.
Civil conspiracy is not a cause of action, but a legal doctrine that imposes liability on persons who,
although not actually committing a tort themselves, share with the immediate tortfeasors a common
plan or design in its perpetration. By participation in a civil conspiracy, a coconspirator effectively
adopts as his or her own the torts of other coconspirators within the ambit of the conspiracy. In this
way, a coconspirator incurs tort liability coequal with the immediate tortfeasors. Standing alone,
a conspiracy does no harm and engenders no tort liability. It must be activated by the commission
of an actual tort. A civil conspiracy, however atrocious, does not give rise to a cause of action
unless a civil wrong has been committed, resulting in damage. A bare agreement among two or
more persons to harm a third person cannot injure the third person unless and until acts are actually
performed pursuant to the agreement. Therefore, it is the acts done and not the conspiracy to do
them that should be regarded as the essence of the civil action.


(2)
Conspiracy § 12--Civil--Elements of Action.
The elements of an action for civil conspiracy are the formation and operation of the conspiracy
and damage resulting to the plaintiff from an act or acts done in furtherance of the common design.
In such an action, the major significance of the conspiracy lies in the fact that it renders each
participant in the wrongful act responsible as a joint tortfeasor for all damages ensuing from the
wrong, irrespective of whether or not he or she was a direct actor and regardless of the degree
of his or her activity. By its nature, tort liability arising from conspiracy presupposes that the
coconspirator is legally capable of committing the tort, i.e., that he or *505  she owes a duty to
the plaintiff recognized by law and is potentially subject to liability for breach of that duty.


(3)
Interference § 2--Interference With Contract Relationship--By Noncontracting Parties.
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California recognizes a cause of action against noncontracting parties who interfere with the
performance of a contract. A stranger to a contract may be liable in tort for intentionally interfering
with the performance of the contract. To recover in tort for intentional interference with the
performance of a contract, a plaintiff must prove (1) a valid contract between plaintiff and another
party, (2) defendant's knowledge of the contract, (3) defendant's intentional acts designed to
induce a breach or disruption of the contractual relationship, (4) actual breach or disruption of the
contractual relationship, and (5) resulting damage. In this way, the expectation that the parties will
honor the terms of the contract is protected against officious intermeddlers. However, consistent
with the state's underlying policy of protecting the expectations of contracting parties against
frustration by outsiders who have no legitimate social or economic interest in the contractual
relationship, the tort cause of action for interference with contract does not lie against a party to
the contract.


(4a, 4b, 4c)
Interference § 2--Interference With Contract Relationship--Tort Liability of Party to Contract
Based on Conspiracy to Interfere With Its Own Contract:Conspiracy § 2--Civil.
On appeal of a judgment in favor of plaintiff for contract and tort damges for conspiracy to interfere
with a contract that had been entered into between plaintiff and defendant, the Court of Appeal
erred in concluding that defendant could be liable for conspiring to interfere with its own contract.
The fundamental differences between contract and tort are obscured by the imposition of tort
liability on a contracting party for conspiracy to interfere with the contract. Whether or not a
stranger to the contract induces its breach, the essential character of a contracting party's conduct
remains the same-an unjustified failure or refusal to perform. In economic terms, the impact is
identical-the plaintiff has lost the benefit of a bargain and is entitled to recover compensation in
the form of contract damages. In ethical terms, the mere entry of a stranger onto the scene does not
render the contracting party's breach more socially or morally reprehensible. Further, imposing tort
liability would thwart the legal policy of limiting contract damages to those reasonably foreseeable
by the parties. (Disapproving to the extent they hold that a party to a contract can be held liable
in tort based on a conspiracy to interfere with its own contract: *506  Shapoff v. Scull (1990) 222
Cal.App.3d 1457 [272 Cal.Rptr. 480]; Manor Investment Co. v. F. W. Woolworth Co. (1984) 159
Cal.App.3d 586 [206 Cal.Rptr. 37]; Rosenfeld, Meyer & Susman v. Cohen (1983) 146 Cal.App.3d
200 [194 Cal.Rptr. 180]; Owens v. Palos Verdes Monaco (1983) 142 Cal.App.3d 855 [191 Cal.Rptr.
381]; Owens v. Foundation for Ocean Research (1980) 107 Cal.App.3d 179 [165 Cal.Rptr. 571];
Olivet v. Frischling (1980) 104 Cal.App.3d 831 [164 Cal.Rptr. 87]; Mayes v. Sturdy Northern Sales,
Inc. (1979) 91 Cal.App.3d 69 [154 Cal.Rptr. 43]; Wetherton v. Growers Farm Labor Assn. (1969)
275 Cal.App.2d 168 [79 Cal.Rptr. 543]; Wise v. Southern Pacific Co. (1963) 223 Cal.App.2d 50
[35 Cal.Rptr. 652].)
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[Liability for procuring breach of contract, note, 26 A.L.R.2d 1227. See also 5 Witkin, Summary
of Cal. Law (9th ed. 1988) Torts, § 651.]


(5)
Contracts § 1--Distinguished From Tort--Purpose of Action:Torts § 2-- Definitions and
Distinctions.
Contract and tort are different branches of law. Contract law exists to enforce legally binding
agreements between parties; tort law is designed to vindicate social policy. Whereas contract
actions are created to protect the interest in having promises performed, tort actions are created
to protect the interest in freedom from various kinds of harm. The duties of conduct which give
rise to them are imposed by law. They are based primarily on social policy, and not necessarily on
the will or intention of the parties. Conduct amounting to a breach of contract becomes tortious
only when it also violates an independent duty arising from principles of tort law. The law imposes
the obligation that every person is bound without contract to abstain from injuring the person or
property of another, or infringing upon any of his or her rights. This duty is independent of the
contract. An omission to perform a contract obligation is never a tort, unless that omission is also
an omission of a legal duty.


(6)
Contracts § 1--Distinguished From Tort--Damages:Torts § 2--Definitions and Distinctions.
The differences between contract and tort give rise to distinctions in assessing damages and
in evaluating underlying motives for particular courses of conduct. Contract damages seek to
approximate the agreed-upon performance. In the law of contracts the theory is that the party
injured by breach should receive as nearly as possible the equivalent of the benefits of performance.
Contract damages are generally limited to those within the contemplation of the parties when the
contract was entered into or at least reasonably foreseeable by them at that time; consequential
damages beyond the expectations of the parties are not recoverable. This limitation on *507
available damages serves to encourage contractual relations and commercial activity by enabling
parties to estimate in advance the financial risks of their enterprise. In contrast, tort damages are
awarded to compensate the victim for injury suffered. For the breach of an obligation not arising
from contract, the measure of damages is the amount that will compensate for all the detriment
proximately caused thereby.


(7)
Damages § 15--Measure of Damages--For Breach of Contract--Emotional Distress and Punitive
Damages.
Damages for mental suffering and emotional distress generally are not compensable in contract
actions. Similarly, punitive or exemplary damages, which are designed to punish and deter
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statutorily defined types of wrongful conduct, are available only in actions for breach of an
obligation not arising from contract. In the absence of an independent tort, punitive damages may
not be awarded for breach of contract even where the defendant's conduct in breaching the contract
was willful, fraudulent, or malicious. Within the different spheres of contract and tort, motivations
for conduct are also treated differently. In an intentional tort action, motives amounting to malice,
oppression, or fraud may justify punitive damages. But the law generally does not distinguish
between good and bad motives for breaching a contract. In traditional contract law, the motive
of the breaching party generally has no bearing on the scope of damages that the injured party
may recover for a breach of the implied covenant of good faith and fair dealing; the remedies are
limited to contract damages.


COUNSEL
Arthur W. Homan, Bronson, Bronson & McKinnon, Robert J. Stumpf, Jr., and David Eiseman for
Defendants and Appellants.
Jennie M. Crowley, Victoria Thomas McGhee, John W. Patton, Jr., Dilworth, Paxson, Kalish &
Kauffman, Cutler & Cutler, Felice R. Cutler and Robert A. Philipson as Amici Curiae on behalf
of Defendants and Appellants.
Hillel Chodos and Michael A. Chodos for Plaintiff and Respondent.


LUCAS, C. J.


Can a contracting party be held liable in tort for conspiracy to interfere with its own contract?
Following a line of appellate cases, the *508  Court of Appeal answered this question in the
affirmative. Our study of applicable precedent and policy yields a contrary answer. We will
therefore reverse the judgment of the Court of Appeal.


Facts and Proceedings Below
Plaintiff Applied Equipment Corporation (Applied) entered into a subcontract with defendant
Litton Saudi Arabia Limited (Litton) calling for Applied to procure and supply to Litton spare
parts that Litton needed to perform Litton's general contract to provide a military defense
communication and control system to the Kingdom of Saudi Arabia. Applied was to be
compensated under the subcontract on a commission basis—it was entitled to receive a 26 percent
markup on the price of items purchased for Litton.


As part of its performance of the subcontract, Applied agreed to procure VA-145E electron tubes
—custom-made products manufactured only by defendant Varian Associates Inc. (Varian). With
Litton's approval, Applied ordered from Varian 11 VA-145E tubes at a price of $67,500 per unit.
Applied issued a purchase order to Varian; Varian accepted and acknowledged the order.
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Five months after Litton approved the purchase, two members of its finance department criticized
the $190,000 markup earned by Applied on the tube purchase and recommended in an internal
memorandum that “this situation be reviewed in order to determine how Litton might avoid
payment of the $190,000.”


Litton subsequently contacted Varian directly and renegotiated the Applied/Varian purchase order,
eventually obtaining Varian's agreement to sell 12 tubes (rather than 11) at $62,500 each. Six
tubes were sold to Applied (subject to the markup in the subcontract); the remaining six were
sold directly to Litton (without the markup). The renegotiated purchase order, which resulted in a
reduction in Applied's commission, was presented to Applied by Varian as a fait accompli.


Applied sued Litton and Varian for breach of their respective contracts (i.e., the subcontract and
the purchase order), and for tortious interference (including conspiracy to interfere) with those
contracts. Applied claimed two items of damage: (1) the difference in lost markup, calculated at
$81,250; *509  and (2) lost profits arising out of Litton's alleged “failure to renew” Applied's
subcontract because of what Applied calls “the Varian tube incident,” in the purported amount of
$2.5 million. 1


1 We intimate no view as to the legal sufficiency of Applied's claim for lost profits.


There was some confusion at trial regarding Applied's conspiracy theory. Applied argued its
conspiracy claim was based on a single conspiracy between Varian and Litton to interfere with
each company's contractual relations. Varian, however, maintained that there were in effect two
separate conspiracy claims: one for conspiracy to interfere with the purchase order and another
for conspiracy to interfere with the subcontract. Adopting Applied's view, the court submitted five
claims to the jury: (1) breach of the purchase order by Varian; (2) interference with the purchase
order by Litton; (3) breach of the subcontract by Litton; (4) interference with the subcontract by
Varian; and (5) conspiracy to interfere with undifferentiated “contractual relations.”


After a three-week trial and several days of deliberations, the jury returned a complex verdict.
The trial court ultimately entered judgment in favor of Applied and against Varian and Litton for
contract damages of $112,531.25 ($81,250 plus prejudgment interest) and tort damages of $2.5
million for conspiracy to interfere with contract. Litton was also assessed $12.5 million in punitive
damages.


On appeal, the Court of Appeal affirmed the contract awards, but reversed the tort judgments for
inconsistency in the jury's verdicts. It rejected Varian's argument that Varian could not, as a matter
of law, be held liable for conspiring to interfere with its own contract. 2  Varian sought review in
this court, limited to the single issue now before us. 3  *510
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2 Contrary to Applied's suggestion of procedural irregularity, Varian is not barred from raising
the conspiracy issue in this court. Without objection by Applied, the issue was fully briefed,
argued by the parties, and decided on its merits in the Court of Appeal. Accordingly, Applied
has waived any purported procedural barriers to its presentation here. (See Schroeder v.
Auto Driveway Co. (1974) 11 Cal.3d 908, 918, fn. 7 [114 Cal.Rptr. 622, 523 P.2d 6622].)
Moreover, as Applied itself concedes, Varian's objection to submission of a conspiracy theory
was preserved in accordance with section 647 of the Code of Civil Procedure, which provides
for automatic exceptions to jury verdicts and instructions.


3 Litton did not petition for review; the judgment of the Court of Appeal is now final as to
Litton. Although we have granted Litton leave to file a brief in this court as amicus curiae,
we intimate no view regarding the effect of Litton's failure to petition for review on its status
in further proceedings in this case, e.g., in light of the doctrines of res judicata and law of
the case.


Discussion
In Wise v. Southern Pacific Co. (1963) 223 Cal.App.2d 50, 71-72 [35 Cal.Rptr. 652] (hereafter
Wise), the Court of Appeal addressed the question now before us. Noting the absence of clear case
law in California and a split in authority from other jurisdictions, the court held that one contracting
party, by use of a conspiracy theory, could impose liability on another for the tort of interference
with contract. Without substantial discussion, it concluded that conspiracy liability in this context
was both consistent with the “principle that all who are involved in the common scheme are jointly
and severally responsible for the ensuing wrong” and also “consonant with good morals.” (Ibid.)


Wise has been uncritically accepted and applied in several subsequent appellate decisions. (Shapoff
v. Scull (1990) 222 Cal.App.3d 1457, 1465 [272 Cal.Rptr. 480]; Manor Investment Co. v. F. W.
Woolworth Co. (1984) 159 Cal.App.3d 586, 594 [206 Cal.Rptr. 37]; Rosenfeld, Meyer & Susman
v. Cohen (1983) 146 Cal.App.3d 200, 226 [194 Cal.Rptr. 1800]; Owens v. Palos Verdes Monaco
(1983) 142 Cal.App.3d 855, 872 [191 Cal.Rptr. 3811]; Owens v. Foundation for Ocean Research
(1980) 107 Cal.App.3d 179, 185 [165 Cal.Rptr. 571]; Olivet v. Frischling (1980) 104 Cal.App.3d
831 [164 Cal.Rptr. 87]; Mayes v. Sturdy Northern Sales, Inc. (1979) 91 Cal.App.3d 69, 77-78 [154
Cal.Rptr. 43]; Wetherton v. Growers Farm Labor Assn. (1969) 275 Cal.App.2d 168, 176-177 [79
Cal.Rptr. 543].) However, as the Court of Appeal observed in its opinion in this case, we have
never endorsed the rule of Wise in a manner that would constitute binding precedent. (See Auto
Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455 [20 Cal.Rptr. 321, 369 P.2d 937].)


Our review leads us to reject the rule of Wise because: (1) it illogically expands the doctrine of civil
conspiracy by imposing tort liability for an alleged wrong—interference with a contract—that the
purported tortfeasor is legally incapable of committing; and (2) it obliterates vital and established
distinctions between contract and tort theories of liability by effectively allowing the recovery of
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tort damages for an ordinary breach of contract. As explained more fully below, our conclusions
in this regard are shared by the better-reasoned cases in other jurisdictions and supported by
applicable policy considerations.


1. Conspiracy
(1) Conspiracy is not a cause of action, but a legal doctrine that imposes liability on persons who,
although not actually committing a tort themselves, *511  share with the immediate tortfeasors a
common plan or design in its perpetration. (Wyatt v. Union Mortgage Co. (1979) 24 Cal.3d 773, 784
[157 Cal.Rptr. 392, 598 P.2d 45].) By participation in a civil conspiracy, a coconspirator effectively
adopts as his or her own the torts of other coconspirators within the ambit of the conspiracy. (Ibid.)
In this way, a coconspirator incurs tort liability co-equal with the immediate tortfeasors.


Standing alone, a conspiracy does no harm and engenders no tort liability. It must be activated by
the commission of an actual tort. “ 'A civil conspiracy, however atrocious, does not per se give rise
to a cause of action unless a civil wrong has been committed resulting in damage.' ” (Doctors' Co.
v. Superior Court (1989) 49 Cal.3d 39, 44 [260 Cal.Rptr. 183, 775 P.2d 508] [hereafter Doctors'
Co.], citing Unruh v. Truck Insurance Exchange (1972) 7 Cal.3d 616, 631 [102 Cal.Rptr. 815,
498 P.2d 10633].) “A bare agreement among two or more persons to harm a third person cannot
injure the latter unless and until acts are actually performed pursuant to the agreement. Therefore,
it is the acts done and not the conspiracy to do them which should be regarded as the essence of
the civil action.” (Note, Civil Conspiracy and Interference With Contractual Relations (1975) 8
Loyola L.A. L.Rev. 302, 308, fn. 28 [hereafter Note].)


(2) We have summarized the elements and significance of a civil conspiracy: “ 'The elements of an
action for civil conspiracy are the formation and operation of the conspiracy and damage resulting
to plaintiff from an act or acts done in furtherance of the common design.... In such an action the
major significance of the conspiracy lies in the fact that it renders each participant in the wrongful
act responsible as a joint tortfeasor for all damages ensuing from the wrong, irrespective of whether
or not he was a direct actor and regardless of the degree of his activity.' ” (Doctors' Co., supra, 49
Cal.3d at p. 44, citing Mox Incorporated v. Woods (1927) 202 Cal. 675, 677-678 [262 P. 3022].)


By its nature, tort liability arising from conspiracy presupposes that the coconspirator is legally
capable of committing the tort, i.e., that he or she owes a duty to plaintiff recognized by law and
is potentially subject to liability for breach of that duty. This follows from two distinct lines of
conspiracy cases.


In Gruenberg v. Aetna Ins. Co. (1973) 9 Cal.3d 566, 576 [108 Cal.Rptr. 480, 510 P.2d 1032], the
insured sued, as agents of its insurer, an insurance adjusting firm and one of its employees who had
processed the insured's claim on the insurer's behalf. We declined to impose liability on the *512
adjusting firm and its employee for tortious breach of the covenant of good faith and fair dealing. In
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explaining our decision, we relied on two independent principles: (1) the “non-insurer defendants
were not parties to the agreements for insurance; therefore, they [were] not, as such, subject to an
implied duty of good faith and fair dealing”; and (2) duly acting agents and employees cannot be
held liable for conspiring with their own principals (the “agent's immunity rule”). (Ibid.) 4


4 The agent's immunity rule emanates from a further holding in Wise that: “Agents and
employees of a corporation cannot conspire with their corporate principal or employer where
they act in their official capacities on behalf of the corporation and not as individuals for
their individual advantage.” (Wise, supra, 223 Cal.App.2d at p. 72.) The rule “derives from
the principle that ordinarily corporate agents and employees acting for or on behalf of
the corporation cannot be held liable for inducing a breach of the corporation's contract
since being in a confidential relationship to the corporation their action in this respect is
privileged.” (Id. at pp. 72-73.) We have endorsed and applied the agent's immunity rule as
expressed in Wise (e.g., Shoemaker v. Myers (1990) 52 Cal.3d 1, 24-25 [276 Cal.Rptr. 303,
801 P.2d 10544]; Gruenberg, supra, 9 Cal.3d at p. 576; Doctors' Co., supra, 49 Cal.3d at p.
45). Nothing in this decision is intended to abrogate or impair the agent's immunity rule.


In Doctors' Co., supra, we followed Gruenberg in holding that an attorney and an expert witness
could not be held liable as coconspirators with the insurer employing them for an alleged violation
of statutory provisions prohibiting unfair insurance claims practices. (Ins. Code, § 790.03.)
Although, as in Gruenberg, we relied in part on the agent's immunity rule, we also emphasized
that the statutory duties in question were owed solely by the insurer and therefore could not
give rise to conspiracy liability against noninsurers. In this regard, we stated: “A cause of action
for civil conspiracy may not arise, however, if the alleged conspirator, though a participant
in the agreement underlying the injury, was not personally bound by the duty violated by the
wrongdoing ....” (Doctors' Co., supra, 49 Cal.3d at p. 44, italics added.)


To illustrate the point, we referred with approval to Younan v. Equifax Inc. (1980) 111 Cal.App.3d
498 [169 Cal.Rptr. 478]. In Younan, plaintiff alleged a conspiracy among his insurer and two of
the insurer's agents to deprive plaintiff of disability insurance benefits. According to plaintiff,
defendants falsely represented that plaintiff would be examined by a medical doctor who would
objectively consider plaintiff's claim for benefits. The truth, in plaintiff's view, was that defendant
had arranged for plaintiff to be examined by a psychiatrist who had agreed in advance with
defendants to render a false report for the purpose of justifying the insurer's similarly preconceived
decision to deny benefits. The agents were held subject to liability for actual fraud because
they shared with the insurer the “duty to abstain from injuring the plaintiff through express
misrepresentation,” but were relieved of liability for constructive fraud because that claim
“rested on a fiduciary duty of *513  disclosure which was owed plaintiff only by the insurer
itself.” (Doctors' Co., supra, 49 Cal.3d at p. 48.)



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=223CAAPP2D72&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_72&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_72

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=223CAAPP2D72&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_72&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_72

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=52CALIF3D1&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_24&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_24

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990179764&pubNum=0000227&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_227_801&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_227_801

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990179764&pubNum=0000227&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_227_801&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_227_801

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=9CALIF3D576&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_576&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_576

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=49CALIF3D45&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_45&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_45

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=49CALIF3D45&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_45&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_45

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS790.03&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=49CALIF3D44&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_44&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_44

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=111CAAPP3D498&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=111CAAPP3D498&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980144029&pubNum=0000227&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=49CALIF3D48&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_48&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_48





Applied Equipment Corp. v. Litton Saudi Arabia Ltd., 7 Cal.4th 503 (1994)
869 P.2d 454, 28 Cal.Rptr.2d 475, 62 USLW 2636


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 10


In a second line of cases, our courts have employed similar reasoning in refusing to impose
conspiracy liability on defendants who were legally incapable of committing the actual tort because
of a statutorily created immunity from suit. In Hardy v. Vial (1957) 48 Cal.2d 577 [311 P.2d 494,
66 A.L.R.2d 7399], plaintiff was discharged from his position as a professor at Long Beach State
College. After obtaining reinstatement following proceedings before the State Personnel Board,
plaintiff sued two groups of defendants for malicious prosecution: (1) the “school defendants,”
who were agents of the college or the State Department of Education; and (2) the “non-school
defendants,” who were not affiliated with those government entities.


We initially concluded that the “school defendants” were absolutely immune from liability for
malicious prosecution because they were performing official investigative duties. (Hardy v. Vial,
supra, 48 Cal.2d at pp. 582-583.) In response to plaintiff's argument that the school defendants
were also liable as coconspirators with the nonschool defendants, we refused to subject the school
defendants to liability for a tort they could not legally commit. As we observed: “The fact that the
school defendants sought to attain their objective by acting in concert with other persons cannot
properly be treated as destroying the immunity which they would have if each of them had acted
individually and independently of any other person to secure the same result. The underlying theory
of absolute immunity is equally applicable whether the employee acts by himself or with others
who are not immune.” (Id. at pp. 583-584.)


Hardy was followed in a recent appellate case upholding the statutory immunity of persons
reporting incidents of child abuse notwithstanding allegations of conspiracy with others.
(McMartin v. Children's Institute International (1989) 212 Cal.App.3d 1393, 1406 [261 Cal.Rptr.
437].) As the court explained in McMartin: “A conspiracy cannot be alleged as a tort separate from
the underlying wrong it is organized to achieve. [Citation.] As long as the underlying wrongs are
subject to privilege, defendants cannot be held liable for a conspiracy to commit those wrongs.
Acting in concert does not destroy the immunity of defendants.” (Ibid.)


(3) California recognizes a cause of action against noncontracting parties who interfere with the
performance of a contract. “It has long been held that a stranger to a contract may be liable in
tort for intentionally interfering with the performance of the contract.” (Pacific Gas & Electric
Co. v. Bear *514  Stearns & Co. (1990) 50 Cal.3d 1118, 1126 [270 Cal.Rptr. 1, 791 P.2d 587],
italics added.) 5


5 To recover in tort for intentional interference with the performance of a contract, a plaintiff
must prove: (1) a valid contract between plaintiff and another party; (2) defendant's
knowledge of the contract; (3) defendant's intentional acts designed to induce a breach or
disruption of the contractual relationship; (4) actual breach or disruption of the contractual
relationship; and (5) resulting damage. (Ibid.) In this way, the “expectation that the parties
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will honor the terms of the contract is protected against officious intermeddlers.” (Id. at p.
1128.)


However, consistent with its underlying policy of protecting the expectations of contracting
parties against frustration by outsiders who have no legitimate social or economic interest in
the contractual relationship, the tort cause of action for interference with a contract does not lie
against a party to the contract. (Shoemaker v. Myers, supra, 52 Cal.3d at pp. 24-25; Kelly v.
General Telephone Co. (1982) 136 Cal.App.3d 278, 288 [186 Cal.Rptr. 1844]; Dryden v. Tri-
Valley Growers (1977) 65 Cal.App.3d 990, 998 [135 Cal.Rptr. 7200].)


(4a) Applied's conspiracy theory is fundamentally irreconcilable with the law of conspiracy and
the tort of interference with contract as just discussed. One contracting party owes no general tort
duty to another not to interfere with performance of the contract; its duty is simply to perform the
contract according to its terms. The tort duty not to interfere with the contract falls only on strangers
—interlopers who have no legitimate interest in the scope or course of the contract's performance.


The invocation of conspiracy does not alter this fundamental allocation of duty. Conspiracy is not
an independent tort; it cannot create a duty or abrogate an immunity. It allows tort recovery only
against a party who already owes the duty and is not immune from liability based on applicable
substantive tort law principles. (Doctors' Co., supra, 49 Cal.3d 39; Gruenberg v. Aetna Ins. Co.,
supra, 9 Cal.3d 566; Hardy v. Vial, supra, 48 Cal.2d 577.) Because a party to a contract owes no
tort duty to refrain from interference with its performance, he or she cannot be bootstrapped into
tort liability by the pejorative plea of conspiracy.


2. Contract and Tort
(5) Contract and tort are different branches of law. Contract law exists to enforce legally binding
agreements between parties; tort law is designed to vindicate social policy. (Foley v. Interactive
Data Corp. (1988) 47 Cal.3d 654, 683 [254 Cal.Rptr. 211, 765 P.2d 3733].) We have described
the *515  essential difference between contract and tort law as follows: “As Professor Prosser
has explained: '[Whereas] [c]ontract actions are created to protect the interest in having promises
performed,' '[t]ort actions are created to protect the interest in freedom from various kinds of harm.
The duties of conduct which give rise to them are imposed by law, and are based primarily on social
policy, and not necessarily based upon the will or intention of the parties ....' ” (Tameny v. Atlantic
Richfield Co. (1980) 27 Cal.3d 167, 176 [164 Cal.Rptr. 839, 610 P.2d 1330, 9 A.L.R.4th 314].)


Conduct amounting to a breach of contract becomes tortious only when it also violates an
independent duty arising from principles of tort law. “The law imposes the obligation that 'every
person is bound without contract to abstain from injuring the person or property of another,
or infringing upon any of his rights.' (Sec. 1708, Civ. Code.) This duty is independent of the
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contract .... '[A]n omission to perform a contract obligation is never a tort, unless that omission is
also an omission of a legal duty.' ” (Jones v. Kelly (1929) 208 Cal. 251, 255 [280 P. 9422].)


(6) The differences between contract and tort give rise to distinctions in assessing damages
and in evaluating underlying motives for particular courses of conduct. Contract damages seek
to approximate the agreed-upon performance. “[I]n the law of contracts the theory is that the
party injured by breach should receive as nearly as possible the equivalent of the benefits of
performance.” (1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 813, p. 732; see also
Peterson v. Larquier (1927) 84 Cal.App. 174, 179 [257 P. 8733].) “For the breach of an obligation
arising from contract, the measure of damages ... is the amount which will compensate the party
aggrieved for all the detriment proximately caused thereby, or which, in the ordinary course of
things, would be likely to result therefrom.” (Civ. Code, § 3300.)


Contract damages are generally limited to those within the contemplation of the parties when the
contract was entered into or at least reasonably foreseeable by them at that time; consequential
damages beyond the expectations of the parties are not recoverable. (Civ. Code, § 3300; Mitchell
v. Clarke (1886) 71 Cal. 163 [11 P. 882]; Brandon & Tibbs v. George Kevorkian Accountancy
Corp. (1990) 226 Cal.App.3d 442, 455-456 [277 Cal.Rptr. 400]; Menodoyoma, Inc. v. County
of Mendocino (1970) 8 Cal.App.3d 873, 879 [87 Cal.Rptr. 7400] [applying the rule of Hadley
v. Baxendale (1884 Ex.) 156 Eng.Rep. 145 to contract damages recoverable under Civ. Code, §
3300]; see also Note, supra, 8 Loyola L.A. L.Rev. at pp. 323-328.) This limitation on available
damages serves to encourage contractual relations and commercial activity by enabling parties to
estimate in advance the financial risks of their enterprise. *516


In contrast, tort damages are awarded to compensate the victim for injury suffered. (6 Witkin,
Summary of Cal. Law, supra, Torts, § 1319 at p. 776.) “For the breach of an obligation not arising
from contract, the measure of damages ... is the amount which will compensate for all the detriment
proximately caused thereby, whether it could have been anticipated or not.” (Civ. Code, § 3333.)


(7) Consistent with the distinctions just discussed, damages for mental suffering and emotional
distress are generally not compensable in contract actions. (Sawyer v. Bank of America (1978) 83
Cal.App.3d 135, 139 [145 Cal.Rptr. 6233].) Similarly, punitive or exemplary damages, which are
designed to punish and deter statutorily defined types of wrongful conduct, are available only in
actions “for breach of an obligation not arising from contract.” (Civ. Code, § 3294, subd. (a),
italics added.) In the absence of an independent tort, punitive damages may not be awarded for
breach of contract “even where the defendant's conduct in breaching the contract was wilful,
fraudulent, or malicious.” (Myers Building Industries, Ltd. v. Interface Technology, Inc. (1993)
13 Cal.App.4th 949, 959 [17 Cal.Rptr.2d 242]; see Crogan v. Metz (1956) 47 Cal.2d 398, 405
[303 P.2d 1029].)
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Within the different spheres of contract and tort, motivations for conduct are also treated
differently. In an intentional tort action, motives amounting to malice, oppression, or fraud may
justify punitive damages. (Civ. Code, § 3294.) But the law generally does not distinguish between
good and bad motives for breaching a contract. “[I]n traditional contract law, the motive of the
breaching party generally has no bearing on the scope of damages that the injured party may
recover for the breach of the implied covenant [of good faith and fair dealing]; the remedies
are limited to contract damages.” (Foley v. Interactive Data Corp., supra, 47 Cal.3d at p. 699,
italics in original.) “Varying personal or economic reasons motivate one to breach his contract, but
the general rule is that ... motives ... are immaterial and cannot be inquired into on the question
of compensatory damages.” (Note, supra, 8 Loyola L.A. L.Rev. at p. 327; see also Harris v.
Atlantic Richfield Co. (1993) 14 Cal.App.4th 70, 82 [17 Cal.Rptr.2d 6499] [“The imposition of tort
remedies for 'bad' breaches of commercial contracts is a substantial deviation from the traditional
approach which was blind to the motive for the breach.”].)


(4b) The fundamental differences between contract and tort are obscured by the imposition of
tort liability on a contracting party for conspiracy to interfere with the contract. Whether or
not a stranger to the contract induces its breach, the essential character of a contracting party's
conduct remains *517  the same—an unjustified failure or refusal to perform. In economic terms,
the impact is identical—plaintiff has lost the benefit of a bargain and is entitled to recover
compensation in the form of contract damages. In ethical terms, the mere entry of a stranger onto
the scene does not render the contracting party's breach more socially or morally reprehensible.
A party may breach a contract without any third party inducement because of personal, racial, or
ethnic animus, or for other nefarious or unethical reasons. In contrast, a breach may be the product
of naive or innocent misunderstanding or misperception created by the aggressive solicitation of
an outsider. In any case, motivation is irrelevant. Regardless of the presence or absence of third
party involvement, the contracting party has done nothing more socially opprobrious than to fall
short in meeting a contractual commitment. Only contract damages are due.


The imposition of tort liability in these circumstances also thwarts legal rules and policies limiting
contract damages to those sums reasonably forseeable to the contracting parties. As a law review
commentator observes: “While the imposition of liability in tort upon the non-party interferer
may be justified in all cases for his intentional disruption of the contractual relation, the party
who merely breaches his contract should in all cases be exposed only to contractual liability as
he has not assumed the role of an intentional interferer. To impose tort liability upon the contract
breaker because of the involvement of a third person (when liability is limited to contract damages
when the contract breaker is acting alone) undermines the policies which have developed limited
contractual liability.” (Note, supra, 8 Loyola L.A. L.Rev. at p. 328.)


In its brief in this court, Applied acknowledges the vital commercial importance of foreseeability
limitations on contract damages: “[W]hen two parties make a contract, they agree upon the rules



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3294&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=47CALIF3D699&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_699&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_699

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=14CALAPP4TH70&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_82&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_82

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=14CALAPP4TH70&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_82&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_82





Applied Equipment Corp. v. Litton Saudi Arabia Ltd., 7 Cal.4th 503 (1994)
869 P.2d 454, 28 Cal.Rptr.2d 475, 62 USLW 2636


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 14


and regulations which will govern their relationship; the risks inherent in the agreement and the
likelihood of its breach. The parties to the contract in essence create a mini-universe for themselves,
in which each voluntarily chooses his contracting partner, each trusts the other's willingness to
keep his word and honor his commitments, and in which they define their respective obligations,
rewards and risks. Under such a scenario, it is appropriate to enforce only such obligations as each
party voluntarily assumed, and to give him only such benefits as he expected to receive; this is
the function of contract law.”


We agree with Applied's summary of contract law. In its contract with Applied, Varian assumed
only the obligation to perform the contract or pay damages for breach. It did not assume the
independent tort obligation not to *518  interfere with the performance of its own contract.
Accordingly, Varian is legally responsible only in contract, not in tort.


3. Other Jurisdictions
The Wise court noted a division in the non-California cases dealing with the issue now before us.
(223 Cal.App.2d at pp. 71-72.) The cases cited by the parties, as well as those disclosed by our
own research, reveal continuing disagreement without either a clear majority rule or a discernible
trend. Over half the state appellate courts have not squarely considered and decided the issue; of
the remainder, few have supplied any legal reasoning or analysis in support of their conclusions.


The New York cases consistently affirm that a party to a contract cannot be sued in tort for
conspiracy to interfere with the contract. (See, e.g., Sharma v. Skaarup Ship Management Corp.
(S.D.N.Y. 1988) 699 F.Supp. 440, 445, affd. (2d Cir. 1990) 916 F.2d 820, cert. den. (1991) 499
U.S. 907 [113 L.Ed.2d 218, 111 S.Ct. 1109] [“[U]nder New York law a party to a contract is not
liable to another contracting party for conspiracy to breach the contract.”]; Ariate Compania Nav.,
S.A. v. Commonwealth of Tankship O. (S.D.N.Y. 1968) 310 F.Supp. 416, 421 [“one contracting
party does not have a cause of action against the other for conspiring to breach the contract or for
inducing the breach”]; North Shore Bottling Co. v. C. Schmidt & Sons, Inc. (1968) 22 N.Y.2d 171
[292 N.Y.S.2d 86, 239 N.E.2d 189, 193] [“ '[O]ne does not have a cause of action against another
contracting party for conspiracy to breach the agreement between them'.”].)


One federal court explained the reason for New York's no-conspiracy-liability rule as follows:
“The rationale is that, since plaintiff's damages can be recovered in an action for breach of contract,
the contract action constitutes plaintiff's entire grievance ..., and plaintiff may not thus seek to add
a claim in tort, the effect of which will be to enable recovery of punitive damages in a contract
action, a result specifically precluded by New York statute.” (Savarin Corporation v. National
Bank of Pakistan (S.D.N.Y. 1968) 290 F.Supp. 285, 291, affd. (2d Cir. 1971) 447 F.2d 727, italics
added; see also Canister Co. v. National Can Corp. (D.Del. 1951) 96 F.Supp. 273, 274 [offering
same rationale for the New York rule].)
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Other federal and state courts have also refused to sustain claims for conspiracy to interfere
with contractual relations brought against parties to *519  the contract. 6  To the contrary, some
jurisdictions have adopted the rule of Wise or its equivalent, thereby permitting actions in tort
against a contracting party for conspiracy to interfere with the contract. 7


6 See, for example, White v. Land Clearance for Redevelopment Authority (Mo.Ct.App. 1992)
841 S.W.2d 691, 695 (“A party to the contract cannot be held responsible for inducing himself
to commit a breach or for conspiring to breach it. To hold otherwise would be tantamount to
permitting recovery of punitive damages in a contract action ....”); Schell v. Kaiser-Frazer
Sales Corp. (1971) 28 Ohio App.2d 16 [57 Ohio Op.2d 9, 274 N.E.2d 315, 319]; Koehler
v. Cummings (M.D.Tenn. 1971) 380 F.Supp. 1294, 1313-1314 (“If a party cannot be liable
for inducing the breach of his own contract, it is similarly difficult to understand how he
might be liable for participating in a conspiracy to induce the breach of his own contract”;
applying Tennessee law); Mason v. Funderburk (1969) 247 Ark. 521 [446 S.W.2d 543, 550];
Harris v. Equitable Life Assurance Society (S.D.Iowa 1957) 147 F.Supp. 478, quoting Sewell
v. J. E. Crosbie, Inc. (8th Cir. 1942) 127 F.2d 599, 602 (“ '... Charges that a party colluded
or conspired with others in connection with its breach will not serve to convert what is
essentially a separable cause of action for a breach of contract into a joint cause of action for
tort.' ”); Barber v. Stephenson (1953) 260 Ala. 151 [69 So.2d 251, 255] (“[I]t is generally
held that an action for conspiring with another to induce the latter to break his contract cannot
be maintained, the remedy being to sue on it.”).


7 See, for example, Fox v. Deese (1987) 234 Va. 412 [362 S.E.2d 699, 708]; Boyles v.
Thompson (Tex.Civ.App. 1979) 585 S.W.2d 821, 836; National Linen v. Clower (1934) 179
Ga. 136 [175 S.E. 460, 466]; Beverly v. McCullick (1973) 211 Kan. 87 [505 P.2d 624];
Sorenson v. Chevrolet Motor Co. (1952) 171 Minn. 260 [214 N.W. 754, 764-765, 84 A.L.R.
35].


The out-of-state cases generally contain little reasoning or analysis; those few recognizing the
ongoing split of authority appear simply to “take a side.” The New York rule, however, appears
to be based on a statutory rule and policy we share in common with that state: Punitive damages
are not recoverable except in actions for breach of obligations “not arising from contract.” (Civ.
Code, § 3294, italics added; Savarin Corporation v. National Bank of Pakistan, supra, 290 F.Supp.
at p. 291.)


As the Court of Appeal explained in Dryden v. Tri-Valley Growers, supra, in refusing to hold
contracting parties directly liable for interference with contract: “It is obvious that if an action is
brought for interference with contractual relationship by one party to a contract against another
who is also a party to that same contract, the grievance of the plaintiff is, in essence, breach of
contract; and, in such case, plaintiff is entitled to recover all damages flowing from the breach.
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In such an instance to allow the plaintiff to sue under the tort theory of wrongful interference
with contractual rights would not only be superfluous, but would also enable him to recover tort
damages (e.g., punitive damages, damages for mental suffering) to which he is not entitled under
California law.” (65 Cal.App.3d at p. 999, italics added.)


Like the New York courts, we decline to allow a conspiracy theory to accomplish an “end run”
around the statutory rule that punitive damages are per se not recoverable in ordinary actions for
breach of contract. *520


4. Other Considerations
Applied advances several additional arguments in defense of Wise. It first contends that tort liability
in this context is consistent with the general rule of conspiracy that “all who are involved in the
common scheme are jointly and severally responsible for the ensuing wrong.” (Wise, supra, 223
Cal.App.2d at pp. 71-72.) According to Applied's argument, this is a case in which “the third
party's interference violates duties owed to the plaintiff entirely unrelated to the contract.” As we
have observed in part 1, ante, however, the doctrine of conspiracy does not impose liability on
persons who owe no duty to a plaintiff or who are otherwise immune from liability. A party to a
contract owes no tort duty to a coparty not to interfere with the contract. Conspiracy cannot create
such a duty.


Applied also maintains that the imposition of tort liability on contracting parties promotes essential
stability in contractual relationships. We disagree. As a practical matter, it is difficult, if not
impossible, for a third party to induce a breach of contract without communicating with the
contracting party. Therefore, any and every induced breach creates a potentially triable conspiracy
case against the contracting party. In this way, the potential consequences of any breach of contract
—efficient or inefficient, socially desirable or undesirable—become uncertain and unpredictable.
Tort liability may or may not follow, depending upon a myriad of imponderable factors. As a
result, a business fearful of unfathomable tort exposure might lose the ability to respond flexibly
to changing economic conditions or hesitate to enter into contracts at all in fast-moving aspects of
commercial enterprise. (Cf. Foley v. Interactive Data Corp., supra, 47 Cal.3d at pp. 696-697 & fn.
33.) Another business, reasonably viewing the prospect of significant tort liability as remote, might
not react at all. Tort liability in this context would more likely produce uncertainty, not stability,
in commercial dealings.


A breaching party already has a legal incentive to perform—the likely prospect of liability for
breach of contract. We perceive no additional value, and significant additional uncertainty, from
the imposition of tort damages on a contracting party in this instance. 8
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8 The tort of interference with contract—which cannot be committed by a contracting party—
is different in this respect from other kinds of business torts. Liability for deceit, for example,
may be imposed on contracting parties as well as others: “One who willfully deceives another
with intent to induce him to alter his position to his injury or risk, is liable for any damage
which he thereby suffers.” (Civ. Code, § 1709.) We do not suggest that the doctrine of
conspiracy cannot impose tort liability on a contracting party for fraud or other torts for
which that party could, in the absence of a conspiracy, be held liable to a plaintiff.


Finally, Applied correctly observes that this case involves not one contract but two—the Applied/
Litton subcontract and the Applied/Varian purchase *521  order. Nothing we have said suggests
that Litton may not be held liable for direct interference with the Applied/Varian purchase order
(to which it was not a party) or that Varian may not be held liable for direct interference with the
Applied/Litton subcontract (to which it was not a party), provided that each of the elements of the
tort of interference with contract is satisfied. 9  We offer no opinion as to whether those elements can
be satisfied in this case; we hold only that Varian may not be held liable to Applied for conspiracy
to interfere with Varian's own contract—the Applied/Varian purchase order. 10  (4c)(See fn. 10.)


9 The elimination or confinement of conspiracy theories in cases like this one may also have the
salutary effect of simplifying complex trials. The complicated character of the special verdict
forms in this case, resulting in part from the overlapping conspiracy theories, undoubtedly
contributed to jury confusion and verdict inconsistency, mandating an expensive and difficult
retrial.


10 We disapprove all prior cases to the extent they hold that a party to a contract can be held
liable in tort based on a conspiracy to interfere with its own contract, including each of the
following: Shapoff v. Scull, supra, 222 Cal.App.3d 1457; Manor Investment Co. v. F. W.
Woolworth Co., supra, 159 Cal.App.3d 586; Rosenfeld, Meyer & Susman v. Cohen, supra,
146 Cal.App.3d 200; Owens v. Palos Verdes Monaco, supra, 142 Cal.App.3d 855; Owens v.
Foundation for Ocean Research, supra, 107 Cal.App.3d 179; Olivet v. Frischling, supra, 104
Cal.App.3d 831; Mayes v. Sturdy Northern Sales, Inc., supra, 91 Cal.App.3d 69; Wetherton
v. Growers Farm Labor Assn., supra, 275 Cal.App.2d 168; Wise v. Southern Pacific Co.,
supra, 223 Cal.App.2d 50.


Disposition
The judgment of the Court of Appeal is reversed. The case is remanded with instructions to direct
further proceedings in the trial court in a manner consistent with this opinion.


Kennard, J., Arabian, J., Baxter, J., George, J., and Ramirez, J., *  concurred.
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* Presiding Justice, Court of Appeal, Fourth Appellate District, Division Two, assigned by the
Acting Chairperson of the Judicial Council.


MOSK, J.
I dissent.


Justice Sullivan, later on this court, wrote for the Court of Appeal in Wise v. Southern Pacific Co.
(1963) 223 Cal.App.2d 50, 74 [35 Cal.Rptr. 652], that a cause of action for civil conspiracy requires
three allegations: (1) the formation and operation of the conspiracy, (2) the wrongful act or acts
done pursuant thereto and (3) the resulting damage. Nowhere in those three requirements is there
a limitation on, or any grant of immunity from, liability for anyone participating in a conspiracy.


A number of early cases have held a party to a contract liable for entering into a conspiracy with
others to thwart the purposes of the contract. That one *522  of the conspirators had obligations
to perform as a contracting party would seem to enhance rather than diminish his culpability.


A leading federal case declared: “If it be an actionable wrong for a third person to interfere in a
contract and induce one of the parties thereto to break it to the injury of the other, can it be said
it is not equally a wrong for one of the parties to the contract to invite a third party to unite with
him and aid him in breaking the contract in such a way as possibly to escape liability in an action
for nonperformance and, gaining his consent, to act together in consummating their agreement?
There are many refinements in the law, necessarily so, but courts should be as astute in applying
well-known principles of justice to remedy wrongs as the wrongdoers are in devising schemes
to perpetrate them.” (Motley, Green & Co. v. Detroit Steel & Spring Co. (S.D.N.Y. 1908) 161 F.
389, 397.)


To the same effect is Luke v. DuPree (1924) 158 Ga. 590 [124 S.E. 13, 16-17], in which the court
anguished over the result: “It is unlawful for others, without lawful excuse, to induce the maker
of a contract to break it, or to aid him in its breach; and for the maker and others to combine
to break it is a conspiracy, which entitles the other party to the contract to his action against the
conspirators for any damage which he may sustain.... [I]t may seem anomalous that, if a party
to a contract breaks it, and is alone responsible for the breach, he can only be sued in an action
ex contractu for the breach; but, if he breaks his contract, and another induces him to break it or
conspires with him to break it, or aids him in breaking it, both can be sued ex delicto, on the theory
that both are liable for a tort perpetrated in pursuance of a conspiracy to break the contract. But
the tendency of modern decisions is to hold them liable as conspirators. This is in harmony with
sound morals.”


California followed the prevailing authorities in the country in Wise v. Southern Pacific Co., supra,
223 Cal.App.2d at pages 71-72: “We think that the better reasoned cases hold that an action for
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conspiracy to induce a breach of contract will lie against a party to the contract who is included
among the defendant-conspirators. Such cases, in our view, rest solidly on the principle that all
who are involved in the common scheme are jointly and severally responsible for the ensuing
wrong. This of course is the broad formative principle in the California cases on conspiracy....
To hold the contracting party along with his confederates liable in tort seems to us not only to
be within the compass of the above principle but also consonant with good morals. We perceive
no fatal anomaly in the circumstance that the plaintiff may ... seek relief in an independent cause
of action on the *523  contract. It happens frequently that the wrongful act at the center of the
controversy may partake of the nature of both tort and contract and in such event the wronged
plaintiff may sue in tort for the wrongful invasion of his rights and also sue for breach of contract.”


It would appear that until today the law was well settled in California on the liability of all parties
to a conspiracy. No immunities have been recognized. No free conspiracies have been tolerated.


I realize, of course, that a denial of review by this court does not in and of itself constitute a
precedent. However, when this court has consistently over a period of years denied review on a
subject, certainly the bench and bar may, with reasonable confidence, rely on the law being well
settled. 1  The following cases confirm that if we have not heretofore deemed the law clear on the
conspiracy liability of a contracting party, then we have persistently misled the bench and bar:


1 There are other cases reaching the same conclusion, with no petition being made to this court,
e.g., California Auto Court Assn. v. Cohn (1950) 98 Cal.App.2d 145, 156 [219 P.2d 5111]:
“... it is apparent that the plaintiff is not confined to an action ex contractu against the party
with whom he contracted.” Also James v. Herbert (1957) 149 Cal.App.2d 741 [309 P.2d 91].


Shapoff v. Scull (1990) 222 Cal.App.3d 1457, 1465 [272 Cal.Rptr. 4800], “... a party to a contract
may under some circumstances be held liable in tort for inducing a breach ... when a party to a
contract has conspired with a third party to breach a contract, the contracting party may be held
liable in tort as a coconspirator.” Petition for review denied November 15, 1990.


Manor Investment Co. v. F. W. Woolworth Co. (1984) 159 Cal.App.3d 586, 594 [206 Cal.Rptr.
377], “... a contracting party may be held liable for conspiring with third parties to interfere with
his own contractual relation.” (Italics in original.) Petition for review denied October 31, 1984.


Rosenfeld, Meyer & Susman v. Cohen (1983) 146 Cal.App.3d 200, 225 [194 Cal.Rptr. 1800], “...
while a party to a contract may not be held liable in tort for interfering with his own contract by
breaking it, he may be held liable in tort for interference with his own contract if he conspires with
a third party to breach it.” (Italics in original.) Petition for hearing denied November 9, 1983.
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Owens v. Palos Verdes Monaco (1983) 142 Cal.App.3d 855, 872 [191 Cal.Rptr. 3811] (citing
with approval Olivet v. Frischling (1980) 104 Cal.App.3d 831, 838 [164 Cal.Rptr. 877]), “... it is
accepted, at least in *524  California, that an action for conspiracy to induce a breach of contract
will in fact lie against a party to the agreement....” Petition for hearing denied October 10, 1983.


Owens v. Foundation for Ocean Research (1980) 107 Cal.App.3d 179, 185 [165 Cal.Rptr. 5711],
“An action for civil conspiracy to induce breach of contract will lie against a party to the
contract ....” Petition for hearing denied August 27, 1980.


In none of the foregoing cases was a single justice's vote cast for granting a hearing or review
except my lone vote to grant in Owens v. Palos Verdes Monaco, supra. I find it difficult to justify
permitting Courts of Appeal to prescribe the law on this subject for more than a decade and now
to abruptly change the law merely to insulate some conspirators—here a contracting party—from
liability.


I would affirm the judgment of the Court of Appeal.


Respondent's petitions for a rehearing were denied June 23, 1994. Mosk, J., was of the opinion
that the petitions should be granted. *525


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=142CAAPP3D855&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_872&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_872

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=104CAAPP3D831&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_838&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_838

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=107CAAPP3D179&originatingDoc=I9e5e46ebfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_226_185&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_185



		Return to brief (Ctrl+W)

		Applied Equipment Corp. v. Litton Saudi Arabia Ltd., (1994) 7 Cal.4th 503






Arias v. Superior Court, 46 Cal.4th 969 (2009)
209 P.3d 923, 95 Cal.Rptr.3d 588, 15 Wage & Hour Cas.2d (BNA) 791...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


46 Cal.4th 969


Editor's Note: Additions are indicated by Text and deletions by Text .
Supreme Court of California


Jose A. ARIAS, Petitioner,
v.


The SUPERIOR COURT of San Joaquin County, Respondent;
Angelo Dairy et al., Real Parties in Interest.


No. S155965.
|


June 29, 2009.


Synopsis
Background: Former employee, who brought action against employer under the Unfair
Competition Law (UCL) and the Labor Code Private Attorneys General Act of 2004 (PAGA),
petitioned for writ of mandate after the Superior Court, San Joaquin County, No. CV028612,
Carter P. Holly, J., granted employer's motion to strike claims employee brought in a representative
capacity. The Court of Appeal granted petition in part. Employee petitioned for review. The
Supreme Court granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Kennard, J., held that:


[1] a representative action under UCL must comply with class action requirements; but


[2] an employee need not satisfy class action requirements to bring a representative action under
PAGA;


[3] the judgment in a PAGA representative action is binding on state enforcement agencies and
nonparty employees; and


[4] PAGA's one-way operation of collateral estoppel in later actions for remedies other than civil
penalties does not violate employers' right to due process.


Affirmed.


Opinion, 63 Cal.Rptr.3d 272, superseded.
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Werdegar, J., filed concurring opinion.


West Headnotes (27)


[1] Action Persons entitled to sue
Parties Representative and Class Actions
In a “representative action,” the plaintiff seeks recovery on behalf of other persons.


9 Cases that cite this headnote


[2] Action Persons entitled to sue
Parties Representative and Class Actions
There are two forms of representative actions: those that are brought as class actions and
those that are not.


31 Cases that cite this headnote


[3] Parties Evidence;  pleadings and supplementary material
A party seeking certification of a class action bears the burden of establishing that there is
an ascertainable class and a well-defined community of interest among the class members.


6 Cases that cite this headnote


[4] Parties Antitrust or trade regulation cases
A representative action under the Unfair Competition Law (UCL), as amended by the
voters' passage of Proposition 64, must comply with class action requirements. West's
Ann.Cal.Bus. & Prof.Code § 17203.


32 Cases that cite this headnote


[5] Statutes Construction and operation of initiated statutes
The general principles that govern interpretation of a statute enacted by the Legislature
apply also to an initiative measure enacted by the voters.
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7 Cases that cite this headnote


[6] Election Law Post-election challenges or review
In interpreting an initiative measure enacted by the voters, the court's primary task is to
ascertain the intent of the electorate so as to effectuate that intent.


12 Cases that cite this headnote


[7] Election Law Post-election challenges or review
In interpreting an initiative measure enacted by the voters, courts look first to the words of
the initiative measure, as they generally provide the most reliable indicator of the voters'
intent.


7 Cases that cite this headnote


[8] Statutes Absence of Ambiguity;  Application of Clear or Unambiguous Statute or
Language
Usually, there is no need to construe a provision's words when they are clear and
unambiguous and thus not reasonably susceptible of more than one meaning.


4 Cases that cite this headnote


[9] Statutes Literal, precise, or strict meaning;  letter of the law
Statutes Statute as a Whole;  Relation of Parts to Whole and to One Another
A literal construction of an enactment will not control when such a construction would
frustrate the manifest purpose of the enactment as a whole.


11 Cases that cite this headnote


[10] Statutes Literal, precise, or strict meaning;  letter of the law
The intent of an enactment prevails over the letter, and the letter will, if possible, be so
read as to conform to the spirit of the act.


6 Cases that cite this headnote


[11] Statutes Construction and operation of initiated statutes
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In determining the purpose of an initiative measure, courts consider the analysis and
arguments contained in the official election materials submitted to the voters.


6 Cases that cite this headnote


[12] Parties Employees
Actions under the Labor Code Private Attorneys General Act of 2004 (PAGA) may be
brought as class actions. West's Ann.Cal.Labor Code § 2698 et seq.


12 Cases that cite this headnote


[13] Parties Employees
An employee need not satisfy class action requirements to bring a representative action
against an employer under the Labor Code Private Attorneys General Act of 2004 (PAGA).
West's Ann.Cal.Labor Code § 2699(a).


See Annot., Private Attorney General Doctrine State Cases (2003) 106 A.L.R.5th 523; Cal.
Civil Practice (Thomson Reuters 2009) Employment Litigation, §§ 4:44, 5:3.1; Chin et
al., Cal. Practice Guide: Employment Litigation (The Rutter Group 2009) ¶ 17:775 et seq.
(CAEMPL Ch. 17-J); 3 Witkin, Summary of Cal. Law (10th ed. 2005) Agency, § 324.


81 Cases that cite this headnote


[14] Parties Representative and Class Actions
It is not the case that class action requirements apply generally to any form of
representative action unless the Legislature affirmatively precludes their application by
inserting “notwithstanding any other provision of law,” or words to that effect, in the statute
authorizing the representative action.


13 Cases that cite this headnote


[15] Parties Employees
Under Labor Code Private Attorneys General Act (PAGA) provision authorizing
employees to bring representative actions “notwithstanding any other provision of law” to
enforce Labor Code provisions providing for civil penalties, only those provisions of law
that conflict with PAGA's provisions are inapplicable by virtue of the “notwithstanding”
clause; the “notwithstanding” clause does not render every provision of law inapplicable.
West's Ann.Cal.Labor Code § 2699(a).
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21 Cases that cite this headnote


[16] Res Judicata Parties and Privies in General
Res Judicata Class actions
The preclusive effect of judgments depends not on whether the action is brought on behalf
of the general public, but on whether those sought to be bound by a judgment are named
parties, are in privity with named parties, or are members of a class certified under class
action procedures.


10 Cases that cite this headnote


[17] Res Judicata Matters Necessarily or Specifically Determined
Res Judicata Parties and Privies in General
Collateral estoppel precludes relitigation of issues that were necessarily decided in prior
litigation, but it operates only against those who were parties, or in privity with parties, to
that prior litigation and who are thus bound by the resulting judgment.


8 Cases that cite this headnote


[18] Res Judicata Persons not parties or privies
The party seeking the benefit of the doctrine of collateral estoppel need not have been a
party to the earlier lawsuit.


6 Cases that cite this headnote


[19] Constitutional Law Conclusiveness
Res Judicata Persons Represented by Other Persons or Parties
Res Judicata Individual, representative, or official capacity
The judgment in a representative action brought by an aggrieved employee under the
Labor Code Private Attorneys General Act of 2004 (PAGA) is binding not only on the
named employee plaintiff but also on state labor law enforcement agencies and any
aggrieved employee not a party to the proceeding, and thus such representative actions do
not give rise to any due process violation that might occur if nonparty employees could
avoid the collateral estoppel effect of other employees' representative actions. U.S.C.A.
Const.Amend. 14; West's Ann.Cal.Labor Code §§ 2699, 2699.3(a)(1).
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140 Cases that cite this headnote


[20] Labor and Employment Enforcement procedures
An employee plaintiff suing under the Labor Code Private Attorneys General Act of 2004
(PAGA) does so as the proxy or agent of the state's labor law enforcement agencies. West's
Ann.Cal.Labor Code § 2698 et seq.


177 Cases that cite this headnote


[21] Res Judicata Persons Represented by Other Persons or Parties
Res Judicata Principal and agent
Collateral estoppel applies not only against a party to the prior action in which the issue
was determined, but also against those for whom the party acted as an agent or proxy.


10 Cases that cite this headnote


[22] Res Judicata Persons Represented by Other Persons or Parties
Because an aggrieved employee's action under the Labor Code Private Attorneys General
Act of 2004 (PAGA) functions as a substitute for an action brought by the government
itself, a judgment in that action binds all those, including nonparty aggrieved employees,
who would be bound by a judgment in an action brought by the government. West's
Ann.Cal.Labor Code §§ 2699, 2699.3(a)(1).


106 Cases that cite this headnote


[23] Costs, Fees, and Sanctions Particular subjects of litigation
An action to recover civil penalties under the Labor Code Private Attorneys General Act
of 2004 (PAGA) is fundamentally a law enforcement action designed to protect the public,
and not to benefit private parties. West's Ann.Cal.Labor Code § 2699(a, g).


133 Cases that cite this headnote


[24] Res Judicata Persons Represented by Other Persons or Parties
When a government agency is authorized to bring an action on behalf of an individual or
in the public interest, and a private person lacks an independent legal right to bring the
action, a person who is not a party but who is represented by the agency is bound by the
judgment as though the person were a party.
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23 Cases that cite this headnote


[25] Res Judicata Particular persons and parties;  particular cases
If an employee plaintiff prevails in an action under the Labor Code Private Attorneys
General Act of 2004 (PAGA) for civil penalties by proving that the employer has
committed a Labor Code violation, the defendant employer would be bound by the
resulting judgment, and nonparty employees may then, by invoking collateral estoppel,
use the judgment against the employer to obtain remedies other than civil penalties for the
same Labor Code violations. West's Ann.Cal.Labor Code § 2699(a, g).


144 Cases that cite this headnote


[26] Res Judicata Persons Represented by Other Persons or Parties
If an employer prevails in an employee's action under the Labor Code Private Attorneys
General Act of 2004 (PAGA) for civil penalties, nonparty employees would not be
collaterally estopped by the judgment as to remedies other than civil penalties, because
they would not have been given notice of the action or afforded any opportunity to be
heard. West's Ann.Cal.Labor Code § 2698 et seq.


18 Cases that cite this headnote


[27] Constitutional Law Conclusiveness
Res Judicata Employer and Employee
Res Judicata Particular persons and parties;  particular cases
An employer's right to due process of law is not violated by the one-way operation of
collateral estoppel in the limited situation of an employee's action to obtain remedies other
than civil penalties for alleged Labor Code violations which have previously been the
subject of an action for civil penalties under the Labor Code Private Attorneys General Act
of 2004 (PAGA); an employee who was not a party to the earlier PAGA action would not
be collaterally estopped by a judgment in the employer's favor, but the employer would
be collaterally estopped by an adverse judgment. U.S.C.A. Const.Amend. 14; West's
Ann.Cal.Labor Code § 2698 et seq.


77 Cases that cite this headnote



http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I59efe75c64bb11deabded03f2b83b8a4&headnoteId=201922832902420210709093615&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/336H/View.html?docGuid=I59efe75c64bb11deabded03f2b83b8a4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/336Hk583/View.html?docGuid=I59efe75c64bb11deabded03f2b83b8a4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699&originatingDoc=I59efe75c64bb11deabded03f2b83b8a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I59efe75c64bb11deabded03f2b83b8a4&headnoteId=201922832902520210709093615&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/336H/View.html?docGuid=I59efe75c64bb11deabded03f2b83b8a4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/336Hk506/View.html?docGuid=I59efe75c64bb11deabded03f2b83b8a4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2698&originatingDoc=I59efe75c64bb11deabded03f2b83b8a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I59efe75c64bb11deabded03f2b83b8a4&headnoteId=201922832902620210709093615&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/92/View.html?docGuid=I59efe75c64bb11deabded03f2b83b8a4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/92k4012/View.html?docGuid=I59efe75c64bb11deabded03f2b83b8a4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/336H/View.html?docGuid=I59efe75c64bb11deabded03f2b83b8a4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/336Hk547/View.html?docGuid=I59efe75c64bb11deabded03f2b83b8a4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/336H/View.html?docGuid=I59efe75c64bb11deabded03f2b83b8a4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/336Hk583/View.html?docGuid=I59efe75c64bb11deabded03f2b83b8a4&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=I59efe75c64bb11deabded03f2b83b8a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2698&originatingDoc=I59efe75c64bb11deabded03f2b83b8a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2698&originatingDoc=I59efe75c64bb11deabded03f2b83b8a4&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I59efe75c64bb11deabded03f2b83b8a4&headnoteId=201922832902720210709093615&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)





Arias v. Superior Court, 46 Cal.4th 969 (2009)
209 P.3d 923, 95 Cal.Rptr.3d 588, 15 Wage & Hour Cas.2d (BNA) 791...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 8


Attorneys and Law Firms


***591  California Rural Legal Assistance, Inc., Blanca A. Banuelos, Stockton, and Michael L.
Meuter, Salinas, for Petitioner.


Worksafe Law Center, M. Suzanne Murphy; The Impact Fund, Brad Seligman, Jocelyn Larkin;
Asian Pacific American Legal Center, Julie A. Su, Yungsuhn Park; Legal Aid Foundation of
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Opinion


KENNARD, J.


*975  **926  We hold that an employee who, on behalf of himself and other employees, sues
an employer under the unfair competition law ( ***592  Bus. & Prof.Code, § 17200 et seq.) for
Labor Code violations must satisfy class action requirements, but that those requirements need not
be met when an employee's representative action against an employer is seeking civil penalties
under the Labor Code Private Attorneys General Act of 2004 (Lab.Code, § 2698 et seq.).


I


Jose A. Arias sued his former employer, Angelo Dairy, and others. In the first through sixth causes
of action of the First Amended Complaint, plaintiff on behalf of himself alleged violations of the
Labor Code, labor regulations, and an Industrial Welfare Commission wage order.
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*976  In the seventh through eleventh causes of action of the first amended complaint, plaintiff
asserted claims on behalf of himself as well as other current and former employees of defendants.
We summarize those causes of action below.


The seventh and eighth causes of action alleged breach of contract and breach of the warranty of
habitability on the ground that defendants provided residential units in a defective and dangerous
condition.


**927  The ninth cause of action alleged violations of the unfair competition law (Bus. &
Prof.Code, § 17200 et seq.), based on defendants' failures to credit plaintiff for all hours worked,
to pay overtime wages, to pay wages when due, to pay wages due upon termination, to provide
rest and meal periods, and to obtain written authorization for deducting or offsetting wages.


The tenth cause of action sought enforcement under the unfair competition law (Bus. & Prof.Code,
§ 17200 et seq.) 1  of penalties provided for in the Labor Code (Lab.Code, §§ 203, 226).


1 Unless otherwise indicated, all further statutory citations are to the Business and Professions
Code.


The eleventh cause of action alleged, under the Labor Code Private Attorneys General Act of 2004
(Lab.Code, § 2698 et seq.), that defendants had violated the Labor Code, labor regulations, and
an Industrial Welfare Commission wage order by failing to pay all wages due, to provide itemized
wage statements, to maintain adequate payroll records, to pay all wages due upon termination, to
provide rest and meal periods, to offset proper amounts for employer-provided housing, and to
provide necessary tools and equipment.


The trial court granted defendants' motion to strike the seventh through eleventh causes of action
(brought on behalf of plaintiff and other employees) on the ground that plaintiff failed to comply
with the pleading requirements for class actions. Plaintiff petitioned the Court of Appeal for a
writ of mandate. That court held that the causes of action brought in a representative capacity
alleging violations of the unfair competition law, but not the representative claims under the Labor
Code Private Attorneys General Act of 2004, were subject to class action requirements. It issued a
peremptory writ of mandate directing the trial court to issue a new order striking the representative
claims alleged in the seventh through tenth causes of action, but not the eleventh cause of action.
We granted plaintiff's petition for review.


*977  II
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[1]  [2]  [3]  Plaintiff contends the Court of Appeal erred in holding that to bring representative
claims (that is, claims on behalf of others as well as himself) under the unfair competition law, he
must comply ***593  with class action requirements. 2  We disagree.


2 In a “representative action,” the plaintiff seeks recovery on behalf of other persons. There
are two forms of representative actions: those that are brought as class actions and those
that are not. (See Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.4th 116, 126,
fn. 10, 96 Cal.Rptr.2d 485, 999 P.2d 718; Residents of Beverly Glen, Inc. v. City of Los
Angeles (1973) 34 Cal.App.3d 117, 129, 109 Cal.Rptr. 724.) A party seeking certification
of a class action bears the burden of establishing that there is an ascertainable class and a
well-defined community of interest among the class members. (Washington Mutual Bank
v. Superior Court (2001) 24 Cal.4th 906, 913, 103 Cal.Rptr.2d 320, 15 P.3d 1071.) If the
trial court grants certification, class members are notified that any class member may opt
out of the class and that the judgment will bind all members who do not opt out. (Cal. Rules
of Court, rule 3.766(d); see Fireside Bank v. Superior Court (2007) 40 Cal.4th 1069, 1083,
56 Cal.Rptr.3d 861, 155 P.3d 268; Fogel v. Farmers Group, Inc. (2008) 160 Cal.App.4th
1403, 1421, 74 Cal.Rptr.3d 61.) A class action cannot be settled or dismissed without court
approval. (Id., rules 3.769(a), 3.770(a).)


The unfair competition law prohibits “any unlawful, unfair or fraudulent business act or
practice....” (§ 17200.) Before 2004, any person could assert representative claims under the
unfair competition law to obtain restitution or injunctive relief against unfair or unlawful business
practices. Such claims did not have to be brought as a class action, and a plaintiff had standing
to sue even without having personally suffered any injury. (Former §§ 17203, 17204, added by
Stats.1977, ch. 299, § 1, p. 1202; Kraus v. Trinity Management Services, Inc., supra, 23 Cal.4th
at p. 126, fn. 10, 96 Cal.Rptr.2d 485, 999 P.2d 718; Stop Youth Addiction, Inc. v. Lucky Stores,
Inc. (1998) 17 Cal.4th 553, 561, 71 Cal.Rptr.2d 731, 950 P.2d 1086; see Corbett v. Superior Court
(2002) 101 Cal.App.4th 649, 680–681, 125 Cal.Rptr.2d 46.)


In 2004, however, the electorate passed Proposition 64, an initiative measure. Proposition 64
amended the unfair competition law to provide that a private plaintiff may bring a representative
action under this law only if **928  the plaintiff has “suffered injury in fact and has lost money or
property as a result of such unfair competition” and “complies with Section 382 of the Code of Civil
Procedure....” 3  This statute ***594  provides that “when the question is one *978  of a common
or general interest, of many persons, or when the parties are numerous, and it is impracticable to
bring them all before the court, one or more may sue or defend for the benefit of all.” This court has
interpreted Code of Civil Procedure section 382 as authorizing class actions. (Washington Mutual
Bank v. Superior Court, supra, 24 Cal.4th at p. 913, 103 Cal.Rptr.2d 320, 15 P.3d 1071; Richmond
v. Dart Industries, Inc. (1981) 29 Cal.3d 462, 470, 174 Cal.Rptr. 515, 629 P.2d 23; City of San
Jose v. Superior Court (1974) 12 Cal.3d 447, 458, 115 Cal.Rptr. 797, 525 P.2d 701.)
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3 Sections 17203 and 17204 currently provide, with the Proposition 64 amendments shown in
italics and strikeout type, as follows:
“ § 17203. Injunctive Relief—Court Orders
“Any person who engages, has engaged, or proposes to engage in unfair competition may
be enjoined in any court of competent jurisdiction. The court may make such orders or
judgments, including the appointment of a receiver, as may be necessary to prevent the use or
employment by any person of any practice which constitutes unfair competition, as defined in
this chapter, or as may be necessary to restore to any person in interest any money or property,
real or personal, which may have been acquired by means of such unfair competition. Any
person may pursue representative claims or relief on behalf of others only if the claimant
meets the standing requirements of Section 17204 and complies with Section 382 of the
Code of Civil Procedure, but these limitations do not apply to claims brought under this
chapter by the Attorney General, or any district attorney, county counsel, city attorney, or
city prosecutor in this state.”
“§ 17204. Actions for Injunctions by Attorney General, District Attorney, County Counsel,
and City Attorneys
“Actions for relief pursuant to this chapter shall be prosecuted exclusively in a court of
competent jurisdiction by the Attorney General or a district attorney or by a county counsel
authorized by agreement with the district attorney in actions involving violation of a county
ordinance, or by a city attorney of a city having a population in excess of 750,000, or by
a city attorney in a city and county or, with the consent of the district attorney, by a city
prosecutor in a city having a full-time city prosecutor in the name of the people of the State
of California upon their own complaint or upon the complaint of a board, officer, person,
corporation or association or by a person acting for the interests of itself, its members or the
general public  who has suffered injury in fact and has lost money or property as a result
of such unfair competition.”


[4]  Plaintiff contends that because Proposition 64's amendment of the unfair competition law
requires compliance only with “[s]ection 382 of the Code of Civil Procedure” (§ 17203, see fn. 3,
ante ), and because that statute makes no mention of the words “class action,” his representative
lawsuit brought under the unfair competition law need not comply with the requirements governing
a class action.


At issue is whether, as amended by the voters' passage of Proposition 64, 17203's language stating
that to bring a representative action under the unfair competition law a private plaintiff must
“compl[y] with Section 382 of the Code of Civil Procedure,” imposes a requirement that the action
be brought as a class action. To resolve the issue, we examine the statutory language to determine
the intent of those who enacted it.
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[5]  [6]  The general principles that govern interpretation of a statute enacted by the Legislature
apply also to an initiative measure enacted by the voters. (Robert L. v. Superior Court (2003) 30
Cal.4th 894, 900, 135 Cal.Rptr.2d 30, 69 P.3d 951.) Thus, our primary task here is to ascertain
the intent of the *979  electorate (Professional Engineers in California Government v. Kempton
(2007) 40 Cal.4th 1016, 1037, 56 Cal.Rptr.3d 814, 155 P.3d 226) so as to effectuate that intent
(Nolan v. City of Anaheim (2004) 33 Cal.4th 335, 340, 14 Cal.Rptr.3d 857, 92 P.3d 350).


[7]  [8]  We look first to the words of the initiative measure, as they generally provide the most
reliable indicator of the voters' intent. (Bernard v. Foley (2006) 39 Cal.4th 794, 804, 47 Cal.Rptr.3d
248, 139 P.3d 1196; Hsu v. Abbara (1995) 9 Cal.4th 863, 871, 39 Cal.Rptr.2d 824, 891 P.2d 804.)
Usually, there is no need to construe a provision's words when they are clear and unambiguous
and thus not reasonably susceptible of more than one meaning. ( **929  People v. Leal (2004) 33
Cal.4th 999, 1007, 16 Cal.Rptr.3d 869, 94 P.3d 1071; People v. Gardeley (1996) 14 Cal.4th 605,
621, 59 Cal.Rptr.2d 356, 927 P.2d 713.) That, according to plaintiff, is true here.


[9]  [10]  [11]  A literal construction of an enactment, however, will not control when such a
construction would frustrate the manifest purpose of the enactment as a whole. (People v. Gonzalez
(2008) 43 Cal.4th 1118, 1126, 77 Cal.Rptr.3d 569, 184 P.3d 702; Horwich v. Superior Court
(1999) 21 Cal.4th 272, 276, 87 Cal.Rptr.2d 222, 980 P.2d 927; Faria v. San Jacinto Unified School
Dist. (1996) 50 Cal.App.4th 1939, 1945, 59 Cal.Rptr.2d 72.) “The intent prevails over the letter,
and the letter will, if possible, be so read as to conform to the spirit of the act.” (Lungren v.
Deukmejian (1988) 45 Cal.3d 727, 735, 248 Cal.Rptr. 115, 755 P.2d 299.) In determining ***595
the purpose of an initiative measure, we consider the analysis and arguments contained in the
official election materials submitted to the voters. (E.g., Professional Engineers in California
Government v. Kempton, supra, 40 Cal.4th at p. 1050, 56 Cal.Rptr.3d 814, 155 P.3d 226; Robert
L. v. Superior Court, supra, 30 Cal.4th at p. 901, 135 Cal.Rptr.2d 30, 69 P.3d 951.)


A thorough review of the Voter Information Guide prepared by the Secretary of State for the
November 2, 2004, election at which the voters enacted Proposition 64 leaves no doubt that, as
discussed below, one purpose of Proposition 64 was to impose class action requirements on private
plaintiffs' representative actions brought under the Unfair Competition Law.


The official title and summary of Proposition 64, prepared by the state Attorney General, told
the voters that the initiative measure “[r]equires private representative claims to comply with
procedural requirements applicable to class action lawsuits.” (Voter Information Guide, Gen. Elec.
(Nov. 2, 2004) official title and summary, p. 38.) And the ballot measure summary, prepared by
the Secretary of State, informed the voters that a “yes” vote meant that a “person pursuing [unfair
competition law] claims on behalf of others would have to meet the additional requirements of class
action lawsuits,” while a “no” vote meant that a “person could bring such a lawsuit *980  without
meeting the additional requirements of class action lawsuits.” (Id., ballot measure summary, Prop.
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64, p. 6.) Similarly, the analysis by the Legislative Analyst told the voters that under then existing
law, “persons initiating unfair competition lawsuits do not have to meet the requirements for
class action lawsuits,” but that passage of Proposition 64 would change that by imposing “the
additional requirements of class action lawsuits” on a private person's action brought under the
unfair competition law on behalf of others. (Voter Information Guide, Gen. Elec. (Nov. 2, 2004),
analysis by the Legislative Analyst, pp. 38–39.)


In light of this strong evidence of voter intent, we construe the statement in section 17203, as
amended by Proposition 64, that a private party may pursue a representative action under the unfair
competition law only if the party “complies with Section 382 of the Code of Civil Procedure”
to mean that such an action must meet the requirements for a class action. (See Fireside Bank v.
Superior Court, supra, 40 Cal.4th at p. 1092, fn. 9, 56 Cal.Rptr.3d 861, 155 P.3d 268.)


We turn now to the next issue—whether class action requirements must also be satisfied when an
aggrieved employee seeks civil penalties for himself and other employees under the Labor Code
Private Attorneys General Act of 2004 for an employer's alleged Labor Code violations.


III


In September 2003, the Legislature enacted the Labor Code Private Attorneys General Act of 2004
(Lab.Code, § 2698 et seq., Stats.2003, ch. 906, § 2, eff. Jan. 1, 2004). The Legislature declared
that adequate financing of labor law enforcement was necessary to achieve maximum compliance
with state labor laws, that staffing levels for labor law enforcement agencies had declined and were
unlikely to keep pace with the future growth of the labor market, and that it was therefore in the
public interest to allow aggrieved employees, acting as private attorneys general, to recover civil
penalties for Labor Code violations, with the understanding that labor law enforcement agencies
were **930  to retain primacy over private enforcement efforts. (Stats.2003, ch. 906, § 1.)


***596  Under this legislation, an “aggrieved employee” may bring a civil action personally and
on behalf of other current or former employees to recover civil penalties for Labor Code violations.
(Lab.Code, § 2699, subd. (a).) 4  Of the civil penalties recovered, 75 percent goes to the Labor
and *981  Workforce Development Agency, leaving the remaining 25 percent for the “aggrieved
employees.” (Id., § 2699, subd. (i).)


4 An “aggrieved employee” is defined in the Labor Code Private Attorneys General Act of
2004 as “any person who was employed by the alleged violator and against whom one or
more of the alleged violations was committed.” (Lab.Code, § 2699, subd. (c).)
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Before bringing a civil action for statutory penalties, an employee must comply with Labor Code
section 2699.3. (Lab.Code, § 2699, subd. (a).) That statute requires the employee to give written
notice of the alleged Labor Code violation to both the employer and the Labor and Workforce
Development Agency, and the notice must describe facts and theories supporting the violation. (Id.,
§ 2699.3, subd. (a).) If the agency notifies the employee and the employer that it does not intend
to investigate (as occurred here), or if the agency fails to respond within 33 days, the employee
may then bring a civil action against the employer. (Id., § 2699.3, subd. (a)(2)(A).) If the agency
decides to investigate, it then has 120 days to do so. If the agency decides not to issue a citation,
or does not issue a citation within 158 days after the postmark date of the employee's notice, the
employee may commence a civil action. (Id., § 2699.3, subd. (a)(2)(B).)


[12]  [13]  Here, plaintiff's eleventh cause of action seeks civil penalties under the Labor Code
Private Attorneys General Act of 2004 for himself and other employees of defendants for alleged
violations of various Labor Code provisions, several labor regulations, and an Industrial Wage
Commission wage order. Defendants challenge the Court of Appeal's holding here that to bring
this cause of action, plaintiff need not satisfy class action requirements. 5  The court relied on
these four reasons: (1) Labor Code section 2699, subdivision (a), states that “[n]otwithstanding
any other provision of law” an aggrieved employee may bring an action against the employer “on
behalf of himself or herself and other current or former employees”; (2) similar language in former
section 17204 of the Business and Professions Code, which authorized “any board, officer, person,
corporation or association or by any person” to bring an action “acting for the interests of itself,
its members or the general public” (see fn. 3, ante ), permitted a representative action that was
not brought as a class action; (3) unlike the current version of the unfair competition law's section
17203 (see fn. 3, ante ), the Labor Code Private Attorneys General Act of 2004 does not expressly
require that representative actions comply with Code of Civil Procedure section 382; and (4) a
private plaintiff suing under this act is essentially bringing a law enforcement action designed to
protect the public.


5 Actions under the Labor Code Private Attorneys General Act of 2004 may be brought as
class actions. (See Amaral v. Cintas Corp. No. 2 (2008) 163 Cal.App.4th 1157, 1173, 78
Cal.Rptr.3d 572.) At issue here is whether such actions must be brought as a class action.


Defendants and their amicus, the National Chamber Litigation Center, Inc., contend that the
Court of Appeal's statutory construction leads to “absurd” results, is not supported by the statute's
legislative history, and *982  violates the due process rights of defendants as well as aggrieved
employees not named as parties to the civil ***597  action. We address these arguments below.


A. “Absurd Results” Claim
Defendants criticize the Court of Appeal's holding that a representative action seeking civil
penalties under subdivision (a) of Labor Code section 2699, which is part of the Labor Code
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Private Attorneys General Act of 2004, need not satisfy class action requirements. According to
defendants, that holding leads to absurd results. In support of their argument, defendants point to
a difference in language between subdivision (a) and subdivision (g) of Labor Code section 2699.


Subdivision (a) states that “[n]otwithstanding any other provision of law” an aggrieved **931
employee may bring a representative action against the employer for civil penalties based on
violations of Labor Code provisions that expressly provide for a civil penalty. In contrast,
subdivision (g), which allows an aggrieved employee to bring a representative action against
the employer to recover civil penalties for violations of any Labor Code provision that does not
expressly provide for statutory penalties, does not contain subdivision (a)'s “[n]otwithstanding any
other provision of law” language.


Defendants read the Court of Appeal's decision as holding that class action requirements do
not apply to actions under Labor Code section 2699, subdivision (a) only because class action
requirements are “provisions of law” and subdivision (a) says that it applies regardless of, or
notwithstanding, “any other provision of law.” Defendants then argue that because Labor Code
section 2699, subdivision (g) does not contain subdivision (a)'s “[n]otwithstanding any other
provision of law” language, it follows that actions under that subdivision must comply with class
action requirements. According to defendants, to conclude that subdivision (g) actions must satisfy
class action requirements but subdivision (a) actions need not is “absurd” and therefore the Court
of Appeal's statutory construction must be wrong. We disagree.


[14]  Defendants' argument assumes that class action requirements apply generally to any form of
representative action unless the Legislature affirmatively precludes their application by inserting
“notwithstanding any other provision of law,” or words to that effect, in the statute authorizing the
representative action. This assumption is incorrect. For example, this court construed the unfair
competition law, before its amendment in 2004, as authorizing representative actions that were not
class actions (see, e.g., Kraus v. Trinity Management Services, Inc., supra, 23 Cal.4th at p. 126,
fn. 10, 96 Cal.Rptr.2d 485, 999 P.2d 718; Stop Youth Addiction, Inc. v. Lucky Stores, Inc., supra,
17 Cal.4th at p. 561, 71 Cal.Rptr.2d 731, 950 P.2d 1086) even though *983  that law contained
no language affirmatively expressing a legislative intent to preclude application of class action
requirements.


Moreover, there is a more reasonable and persuasive explanation for the Legislature's failure
to include the words “notwithstanding any other provision of law,” or similar language, in
subdivision (g) of Labor Code section 2699. That subdivision says that no action may be brought
for any violation of the Labor Code's posting, notice, filing, and reporting requirements, but the
subdivision contains an exception for such requirements when they involve statutorily mandated
payroll or workplace injury reporting. Given that structure—a general prohibition subject to
a specific exception that in turn was tied to specific statutory requirements—the addition of
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the words “notwithstanding any other provision of law” would have made the entire provision
ambiguous and confusing because those additional words could be read as being inconsistent
with, and ***598  therefore nullifying, the express exception incorporating other provisions of
law. An intent to avoid this potential confusion and possible misinterpretation, rather than an
intent to impose class action requirements, is the likely explanation for the absence of the words
“notwithstanding any other provision of law” in subdivision (g) of Labor Code section 2699.


[15]  Defendants also argue that if the “[n]otwithstanding any other provision of law” language
in Labor Code section 2699, subdivision (a) exempts representative actions brought under the
Labor Code Private Attorneys General Act of 2004 from class action requirements, it must
also exempt those actions from all other provisions of law, including statutes of limitation and
pleading requirements set forth in the Code of Civil Procedure. Not so. “The statutory phrase
‘notwithstanding any other provision of law’ has been called a ‘ “term of art” ’ [citation] that
declares the legislative intent to override all contrary law.” (Klajic v. Castaic Lake Water Agency
(2004) 121 Cal.App.4th 5, 13, 16 Cal.Rptr.3d 746, italics added.) Thus, by virtue of subdivision
(a)' s “notwithstanding” clause, only those provisions of law that conflict with the act's provisions
—not, as defendants contend, every provision of law—are inapplicable to actions brought under
the act.


**932  B. Legislative History Claim
[16]  Defendants argue that the legislative history of the Labor Code Private Attorneys General
Act of 2004 reveals a legislative intent that any lawsuit under the act be brought as a class
action. Defendants point to statements in certain committee reports that an employer need not be
concerned about future lawsuits that assert the same issues because “an action on behalf of other
aggrieved employees would be final as to those plaintiffs....” (Sen. Com. on Judiciary, Analysis of
Sen. Bill No. 796 (2003–2004 Reg. Sess.) as *984  amended Apr. 22, 2003, p. 8; see Assem. Com.
on Judiciary, Analysis of Sen. Bill No. 796 (2003–2004 Reg. Sess.) as amended May 12, 2003, p. 6
[“Because there is no provision in the bill allowing for private prosecution on behalf of the general
public, there is no issue regarding the lack of finality of judgments against employers, as there has
been with respect to private [unfair competition law] actions.”].) 6  Arguing that, as to aggrieved
employees other than those named as parties, a judgment would be final only if the action were
brought as a class action, defendants contend the statements in question show a legislative intent to
apply class action procedures to actions brought under the Labor Code Private Attorneys General
Act of 2004. We are not persuaded.


6 We note that the preclusive effect of judgments depends not on whether the action is brought
on behalf of the general public, but on whether those sought to be bound by a judgment
are named parties, are in privity with named parties, or are members of a class certified
under class action procedures. (See 7 Witkin, Cal. Procedure (5th ed. 2008) Judgment, §
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468, pp. 1131–1132 [a person who is neither a party nor in privity with a party is not
bound by a judgment in an action even if the person is vitally interested in and directly
affected by the outcome of the action]; see also Fireside Bank v. Superior Court, supra, 40
Cal.4th at pp. 1078–1079, 56 Cal.Rptr.3d 861, 155 P.3d 268.) In any event, the statements
that defendants have quoted from the committee reports in question do not suggest that the
Legislature intended to require that representative actions under the Labor Code Private
Attorneys General Act of 2004 be brought as class actions.


The above quoted comments from the committee reports were simply responses to a concern
expressed by those opposing the proposed legislation that the proposed legislation would allow
employees to sue as a class without satisfying class action requirements. ***599  Because the
committee report comments do not refer to class actions, they are insufficient to support the
conclusion that the Legislature intended to impose class action requirements on representative
actions brought under the Labor Code Private Attorneys General Act of 2004.


C. Due Process Claim
Citing the principle of statutory construction that when possible a statute must be construed to
avoid constitutional infirmity (Berglund v. Arthroscopic & Laser Surgery Center of San Diego, L.P.
(2008) 44 Cal.4th 528, 538, 79 Cal.Rptr.3d 370, 187 P.3d 86; Myers v. Philip Morris Companies,
Inc. (2002) 28 Cal.4th 828, 846–847, 123 Cal.Rptr.2d 40, 50 P.3d 751), defendants urge us to
construe the Labor Code Private Attorneys General Act of 2004 as requiring that all actions
under that act be brought as class actions. Not to do so, defendants argue, would render the act
unconstitutional as violating the due process rights not only of defendant employers but also of
nonparty aggrieved employees who are not given notice of, and an opportunity to be heard in, a
representative action that is not brought as a class action.


[17]  [18]  *985  Underlying defendants' arguments are concerns pertaining to the application
of collateral estoppel, an aspect of the doctrine of res judicata. Collateral estoppel precludes
relitigation of issues that were necessarily decided in prior litigation, but it operates only against
those who were parties, or in privity with parties, to that prior litigation and who are thus bound
by the resulting judgment. The party seeking the benefit of the doctrine, by contrast, need not have
been a party to the earlier lawsuit. (See Vandenberg v. Superior Court (1999) 21 Cal.4th 815, 828,
88 Cal.Rptr.2d 366, 982 P.2d 229 [“Only the party against whom the doctrine is invoked must be
bound by the prior proceeding.”].)


**933  Unfairness may result from application of collateral estoppel when, for example, various
plaintiffs in separate lawsuits against the same defendant assert claims presenting common issues.
Because collateral estoppel may be invoked only against a party to the prior lawsuit in which
the issue was determined, and because in our example the defendant would be a party to every
lawsuit while each of the various plaintiffs would be a party in only one lawsuit, the defendant
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would in later lawsuits be bound by any adverse determination of the common issues, while none
of the plaintiffs would be similarly bound by prior determinations in the defendant's favor. Thus,
“ ‘[o]ne plaintiff could sue and lose; another could sue and lose; and another and another until
one finally prevailed; then everyone else would ride on that single success.’ ” (Fireside Bank v.
Superior Court, supra, 40 Cal.4th at p. 1078, 56 Cal.Rptr.3d 861, 155 P.3d 268, quoting Premier
Elec. Const. Co. v. N.E.C.A., Inc. (7th Cir.1987) 814 F.2d 358, 362.) This process, which is now
commonly referred to as “one-way intervention,” is potentially unfair to the defendant, who could
face the “ ‘terrors of an open-ended lawsuit that cannot be defeated, cannot be settled, and cannot
be adjudicated.’ ” (Fireside Bank v. Superior Court, supra, at p. 1080, 56 Cal.Rptr.3d 861, 155
P.3d 268.) Because of this potential for injustice, “in dicta we have gone so far as to attribute to
defendants a due process right to avoid one-way intervention.” (Id. at p. 1083, 56 Cal.Rptr.3d 861,
155 P.3d 268.)


Defendants here assert that unless the Labor Code Private Attorneys General Act of 2004
is construed as requiring representative actions under the act to be brought as class actions,
defendants in those actions ***600  will be subjected to the unfairness flowing from one-way
intervention, thereby violating their constitutional right to due process of law. We disagree.


[19]  As we will explain, a representative action brought by an aggrieved employee under the
Labor Code Private Attorneys General Act of 2004 does not give rise to the due process concerns
that defendants have expressed, because the judgment in such an action is binding not only on
the named employee plaintiff but also on government agencies and any aggrieved employee not
a party to the proceeding.


[20]  [21]  *986  An employee plaintiff suing, as here, under the Labor Code Private Attorneys
General Act of 2004, does so as the proxy or agent of the state's labor law enforcement agencies.
The act's declared purpose is to supplement enforcement actions by public agencies, which lack
adequate resources to bring all such actions themselves. (Stats.2003, ch. 906, § 1 [Legislature's
findings and declarations].) In a lawsuit brought under the act, the employee plaintiff represents
the same legal right and interest as state labor law enforcement agencies—namely, recovery of
civil penalties that otherwise would have been assessed and collected by the Labor Workforce
Development Agency. (Lab.Code, § 2699, subds. (a), (f); see 95 Cal.Rptr.3d p. 596, 209 P.3d p.
930, ante.) The employee plaintiff may bring the action only after giving written notice to both the
employer and the Labor and Workforce Development Agency (Lab.Code, § 2699.3, subd. (a)(1)),
and 75 percent of any civil penalties recovered must be distributed to the Labor and Workforce
Development Agency (id., § 2699, subd. (i)). Because collateral estoppel applies not only against
a party to the prior action in which the issue was determined, but also against those for whom the
party acted as an agent or proxy (7 Witkin, Cal. Procedure, supra, Judgments, § 462, p. 1122; see
Taylor v. Sturgell (2008) 553 U.S. 880, 128 S.Ct. 2161, 2173, 171 L.Ed.2d 155; Zaragosa v. Craven
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(1949) 33 Cal.2d 315, 318, 202 P.2d 73; Rest.2d Judgments, § 41), a judgment in an employee's
action under the act binds not only that employee but also the state labor law enforcement agencies.


[22]  [23]  [24]  Because an aggrieved employee's action under the Labor Code Private Attorneys
General Act of 2004 functions as a substitute for an action brought by the government itself, a
judgment in that action binds all those, including nonparty aggrieved employees, who would be
bound by a judgment in an action brought by the government. The act authorizes a representative
action only for the purpose of seeking statutory **934  penalties for Labor Code violations
(Lab.Code, § 2699, subds. (a), (g)), and an action to recover civil penalties “ is fundamentally a
law enforcement action designed to protect the public and not to benefit private parties” (People
v. Pacific Land Research Co. (1977) 20 Cal.3d 10, 17, 141 Cal.Rptr. 20, 569 P.2d 125). When
a government agency is authorized to bring an action on behalf of an individual or in the public
interest, and a private person lacks an independent legal right to bring the action, a person who is
not a party but who is represented by the agency is bound by the judgment as though the person
were a party. (Rest.2d Judgments, § 41, subd. (1)(d), com. d, p. 397.) Accordingly, with respect
to the recovery of civil penalties, nonparty employees as well as the government are bound by the
judgment in an action brought under the act, and therefore defendants' due process concerns are
to that extent unfounded.


[25]  [26]  [27]  As defendants point out, there remain situations in which nonparty aggrieved
***601  employees may profit from a judgment in an action brought under the Labor Code
Private Attorneys General Act of 2004. This is why: *987  Recovery of civil penalties under the
act requires proof of a Labor Code violation (Lab.Code, § 2699, subd. (a), (f)), and for some
Labor Code violations there are remedies in addition to civil penalties (see, e.g., Lab.Code, §§
98.6 [lost wages and work benefits], 226.7 [one additional hour of pay]; Murphy v. Kenneth Cole
Productions, Inc. (2007) 40 Cal.4th 1094, 1114, 56 Cal.Rptr.3d 880, 155 P.3d 284). Therefore,
if an employee plaintiff prevails in an action under the act for civil penalties by proving that
the employer has committed a Labor Code violation, the defendant employer will be bound by
the resulting judgment. Nonparty employees may then, by invoking collateral estoppel, use the
judgment against the employer to obtain remedies other than civil penalties for the same Labor
Code violations. If the employer had prevailed, however, the nonparty employees, because they
were not given notice of the action or afforded any opportunity to be heard, would not be bound
by the judgment as to remedies other than civil penalties. (See Taylor v. Sturgell, supra, 553 U.S.
at p. 900–01, 128 S.Ct. at p. 2176.)


The potential for nonparty aggrieved employees to benefit from a favorable judgment under the
act without being bound by an adverse judgment, however, is not unique to the Labor Code Private
Attorneys General Act of 2004. It also exists when an action seeking civil penalties for Labor
Code violations is brought by a government agency rather than by an aggrieved employee suing
under the Labor Code Private Attorneys General Act of 2004. Because an action under the act
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is designed to protect the public, and the potential impact on remedies other than civil penalties
is ancillary to the action's primary objective, the one-way operation of collateral estoppel in this
limited situation does not violate the employer's right to due process of law. (See People v. Pacific
Land Research Co., supra, 20 Cal.3d at pp. 18–20, 141 Cal.Rptr. 20, 569 P.2d 125.) 7


7 We recognize that in People v. Pacific Land Research Co., supra, 20 Cal.3d at page 18, 141
Cal.Rptr. 20, 569 P.2d 125, this court noted that the parties bringing the action—the Attorney
General and a district attorney—were not members of the group of individuals they were
representing. In an action brought under the Labor Code Private Attorneys General Action
of 2004, by contrast, the aggrieved employee plaintiff brings the action “on behalf of himself
or herself and other current or former employees” (Lab.Code, § 2699, subd. (a)), and thus is
a member of the group being represented. By itself, however, the distinction between public
representatives who are not members of the group they represent and employee plaintiffs
who are members of the group is not controlling. The controlling considerations are that any
direct financial benefit to those harmed by the employer's unlawful conduct is ancillary to
the primary object of the action, and that a defendant employer is no more disadvantaged by
the proceeding than if the action had been brought by a state labor law enforcement agency.
(See People v. Pacific Land, supra, 20 Cal.3d at pp. 17, 19, 141 Cal.Rptr. 20, 569 P.2d 125.)


*988  DISPOSITION


The judgment of the Court of Appeal is affirmed.


WE CONCUR: GEORGE, C.J., BAXTER, CHIN, MORENO, and CORRIGAN, JJ.


**935  Concurring Opinion by WERDEGAR, J.
I concur in the judgment. I write separately because I disagree with the majority's nonliteral
interpretation of Proposition 64 (Gen.Elec. (Nov. 2, 2004)), which forecloses a variety of
representative actions the measure clearly permits. Unlike the ***602  majority, I do not believe
we would frustrate the voters' intent by enforcing the measure according to its plain language.


The unfair competition law (Bus. & Prof.Code, § 17200 et seq.) (UCL), as amended by Proposition
64, requires persons who wish to pursue claims on others' behalf to “compl[y] with Section 382
of the Code of Civil Procedure ....” (Bus. & Prof.Code, § 17203, italics added.) The majority
construes the italicized language “to mean that such an action must meet the requirements for
a class action.” (Maj. opn., ante, 95 Cal.Rptr.3d at p. 595, 209 P.3d at p. 595.) The problem
with this conclusion is that the UCL, even as amended by Proposition 64, does not refer to class
actions. Instead, it refers to Code of Civil Procedure section 382. Section 382, which also does not
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refer to class actions, long predates that modern procedural device. Borrowed from New York's
1848–1849 Field Code (see Comrs. on Practice and Pleadings, Code of Civ. Proc. of the State
of N.Y. (1850), § 610, p. 249), the language of section 382 entered California law in 1850 with
California's first civil practice act (Stats.1850, ch. 142, § 14, p. 429) and was reenacted in 1872
with its current designation as part of our original Code of Civil Procedure. Since then, section
382 has been amended only once, in 1971 (Stats.1971, ch. 244, § 12, p. 375), to delete a reference
to compulsory joinder. The statute remains ancient in language and intent, without significant
intervening legislative attention.


Section 382 actually codifies not class action procedure but the common law doctrine of virtual
representation. (Weaver v. Pasadena Tournament of Roses (1948) 32 Cal.2d 833, 837, 198 P.2d
514.) Under the doctrine, a person who was not a party to an action was deemed to have been
virtually represented, and thus bound by the judgment, if his or her interests had received adequate
representation by a party. 1  (See, e.g., *989  Bernhard v. Wall (1921) 184 Cal. 612, 629, 194 P.
1040.) The modern law of class actions evolved out of virtual representation. In 1948, we held
that the doctrine, as codified in section 382, provided courts with sufficient authority to use the
class action procedural mechanism. (Weaver v. Pasadena Tournament of Roses, supra, at pp. 836–
837, 198 P.2d 514.) Over time, encouraged by the adoption in 1966 of rule 23 of the Federal
Rules of Civil Procedure, class actions multiplied and began to displace other types of multiparty
representative actions. California courts, lacking any other statutory basis for class actions, 2


simply continued to cite section 382 as authority and, when specific guidance was required, looked
to federal decisions applying rule 23. (E.g., Green v. Obledo (1981) 29 Cal.3d 126, 146, 172
Cal.Rptr. 206, 624 P.2d 256; ***603  Vasquez v. Superior Court (1971) 4 Cal.3d 800, 821, 94
Cal.Rptr. 796, 484 P.2d 964; Daar v. Yellow Cab Co. (1967) 67 Cal.2d 695, 708–709, 63 Cal.Rptr.
724, 433 P.2d 732.) Today, its history largely forgotten, section 382 is commonly but inaccurately
described as setting out the requirements for class certification. 3  **936  The majority adopts
this shorthand description, as did the Attorney General and the Legislative Analyst in the ballot
pamphlet. (See maj. opn., ante, 95 Cal.Rptr.3d at p. 595, 209 P.3d at p. 929, citing Voter Information
Guide, Gen. Elec. (Nov. 2, 2004) official title and summary, p. 38; id., ballot measure summary,
Prop. 64, p. 6; id., analysis by the Legislative Analyst, pp. 38–39.) In a non-UCL case I, too, have
described the statute in the same way. (Fireside Bank v. Superior Court (2007) 40 Cal.4th 1069,
1092, fn. 9, 56 Cal.Rptr.3d 861, 155 P.3d 268.) The common shorthand, however, is not accurate.
Even today, more remains of section 382 than just a makeshift citation for the proposition that
California law authorizes class actions.


1 California's Code Commissioners, in recommending section 382 to the Legislature as part
of the 1872 Code of Civil Procedure, offered the examples of an action by a joint association
composed of many individuals, an action by one stockholder on behalf of all against a
corporation to compel an accounting, an action by one person on behalf of many claiming
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title to property from a single source, and an action by one partner on behalf of others to
redress an indivisible injury to the partnership. (Code commrs., notes foll. Ann.Code Civ.
Proc., § 382 (1st ed. 1872, Haymond & Burch, commrs.-annotators) pp. 242–244.)


2 The Legislature in 1970 filled this void only incompletely with the enactment of the
Consumers Legal Remedies Act. (Civ.Code, § 1750 et seq.; see id., § 1781.) Lacking further
legislative guidance, the Judicial Council has adopted rules governing some aspects of class
action procedure, such as notice, but not the standards for class certification. (See Cal. Rules
of Court, rule 3.760 et seq.)


3 Three of the criteria for virtual representation set out in section 382—common interest,
numerosity and the impracticability of joinder—have found their way into the modern
jurisprudence of class actions. (See Fed. Rules Civ. Proc., rule 23(a)(1)-(2), (b)(1)(B), 28
U.S.C.) But, as section 382 was never intended to codify class action procedure, it says
nothing about other important requirements such as the existence of common questions of
law, the typicality of claims, the ability of the named plaintiff to provide fair and adequate
representation, the superiority of a class action over other methods of adjudication, the likely
difficulties of managing a class action, and the requirement of notice. (See id., rule 23(a)(3)
& (4), (b)(3), (b)(3)(D), (c)(2)(B).)


What remains of section 382 is best understood by reference to Taylor v. Sturgell (2008) 553
U.S. 880, 128 S.Ct. 2161 (Taylor ), in which the United States Supreme Court comprehensively
examined the federal courts' use of virtual representation, the common law doctrine *990  section
382 embodies. Taylor's basic holding is that a judgment's binding effect is to be determined not
under common law doctrines but instead under the established rules of res judicata and collateral
estoppel, which typically require that a person, to be bound, must have been made a party, received
service of process, and had a full and fair opportunity to litigate. (Taylor, at p. 891–93, 128 S.Ct.
at p. 2171.) Taken together, these rules form what the high court has called a general “rule against
nonparty preclusion.” (Id., at p. 893–94, 128 S.Ct. at p. 2172.) To encourage clarity in determining
the preclusive effect of judgments on nonparties, the high court instructed the lower federal courts
not to use the term “virtual representation.” (Id., at p. 903–05, 128 S.Ct. at p. 2178.) In so doing,
however, the court observed that to discard the term was “unlikely to occasion any great shift in
actual practice” or any significant “change in outcomes” (ibid.) because the term encompasses six
categories of valid, established exceptions to the rule against nonparty preclusion (ibid.; see also
id., at pp. 893–96, 128 S.Ct. at pp. 2172–2173).


The propriety of any given representative action obviously depends on whether the nonparties
assumed to be represented will in fact be bound by the judgment. Of the six categories of
exceptions to the rule against nonparty preclusion identified in Taylor, supra, 553 U.S. 880, 893–
96, 128 S.Ct. 2161, 2172–2173, three might well, but for today's decision, support non-class
representative actions under the UCL: (1) preclusion because a person has agreed to be bound
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by the determination of issues in an action between others; (2) preclusion based on a variety of
pre-existing substantive legal relationships arising from the needs of property law, such as the
relationships ***604  between preceding and succeeding owners of property, bailee and bailor,
and assignee and assignor; and (3) preclusion because a nonparty was adequately represented by
someone with the same interests who was a party, as in properly conducted class actions and in
suits brought by trustees, guardians, and other fiduciaries. (Taylor, at pp. 893–96, 128 S.Ct. at pp.
2172–2173.)


Taylor's third exception to the rule of nonparty preclusion—cases in which a nonparty was
adequately represented, as in “properly conducted class actions ” (Taylor, supra, 553 U.S. 880,
893–94, 128 S.Ct. 2161, 2172, italics added)—will undoubtedly comprise the vast majority of
multiparty actions brought under the UCL. The consumers on whose behalf UCL actions are
brought typically have no relationship with the representative plaintiff other than the fact that
they purchased the same product or service from the defendant. Still, actions brought under the
first (consent) and second (relationships based on property law) exceptions to the general rule
of nonparty preclusion, and actions brought under the third exception by “trustees, guardians,
and other fiduciaries” (Taylor, supra, at p. 895–96, 128 S.Ct. at p. 2173), fall squarely within the
language and intent of section 382, remain valid under federal law (see *991  **937  Taylor,
at pp. 893–96, 128 S.Ct. at pp. 2172–2173), and might well be invoked as the basis for non-
class representative actions under the UCL. One can easily imagine, for example, an action by
a homeowners' association on behalf of its members—a type of representative action California
courts have consistently held to be proper under section 382 even without class certification. (E.g.,
Del Mar Beach Club Owners Assn. v. Imperial Contracting Co. (1981) 123 Cal.App.3d 898, 906–
908, 176 Cal.Rptr. 886; Raven's Cove Townhomes, Inc. v. Knuppe Development Co. (1981) 114
Cal.App.3d 783, 793–794, 171 Cal.Rptr. 334.)


The majority, by simplistically construing Proposition 64's reference to “Section 382” (Bus. &
Prof.Code, § 17203, as amended by Prop. 64) as requiring class certification in every instance,
forecloses these other possibilities. I acknowledge that the practical difference between the
majority's construction of Proposition 382 and my literal one is small. As I have explained, the
vast majority of representative plaintiffs in UCL actions cannot hope to comply with section 382
except through class certification. Thus, my disagreement with the majority affects very few cases.


Nevertheless, strict fidelity to the language of voter initiatives is important. The specific language
of an initiative measure typically represents “ ‘a delicate tightrope walk designed to induce
voter approval ...’ ” (Ross v. RagingWire Telecommunications, Inc. (2008) 42 Cal.4th 920, 930,
70 Cal.Rptr.3d 382, 174 P.3d 200, quoting People v. Galambos (2002) 104 Cal.App.4th 1147,
1152, 128 Cal.Rptr.2d 844)—a balance that judges too easily upset by reading their own policy
preferences into a measure's language. Thus, “the initiative power is strongest when courts give
effect to the voters' formally expressed intent....” (Ross, supra, at p. 930, 70 Cal.Rptr.3d 382, 174
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P.3d 200.) The majority's only justification for giving Proposition 64 a nonliteral interpretation is
that the voters were told—albeit not in the text of the statute on which they were asked to vote—
that the measure would compel representative plaintiffs to meet the requirements of class actions.
(See maj. opn., ante, 95 Cal.Rptr.3d at p. 595, 209 P.3d at p. 929, citing Voter Information Guide,
supra, official title and summary, p. 38; id., ballot measure summary, Prop. 64, p. 6; id., analysis
by the Legislative Analyst, pp. 38–39.) The majority ***605  reasons that “[a] literal construction
of an enactment ... will not control when such a construction would frustrate the manifest purpose
of the enactment as a whole.” (Maj. opn., ante, 95 Cal.Rptr.3d at p. 594, 209 P.3d at p. 929.) I
agree with the principle but not its application. In this case, to interpret Proposition 64 literally
would not frustrate the voters' intent, given the expected rarity in UCL cases of constitutionally
permissible representative actions other than class actions. To prefer language in ballot pamphlets
to the formal, operative text of an initiative renders the initiative process susceptible to bait-and-
switch tactics. To do so even once without the plainest compulsion sets a potentially dangerous
precedent.


*992  Accordingly, I cannot join the majority in construing Proposition 64 according to its
subjective, court-declared “spirit” rather than its “letter” (maj. opn., 95 Cal.Rptr.3d at p. 594, 209
P.3d at p. 929) without a better reason to believe the voters did not really intend to be bound by
language they voted to enact. Nevertheless, I agree with the majority that the Court of Appeal
correctly struck plaintiff's representative claims under the circumstances of this case because
plaintiff cannot otherwise “compl[y] with section 382” (Bus. & Prof.Code, § 17203) and, thus,
satisfy Proposition 64.


All Citations


46 Cal.4th 969, 209 P.3d 923, 95 Cal.Rptr.3d 588, 15 Wage & Hour Cas.2d (BNA) 791, 09 Cal.
Daily Op. Serv. 8257, 09 Cal. Daily Op. Serv. 8321, 2009 Daily Journal D.A.R. 9631
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10 Cal.5th 1
Supreme Court of California.


B.B., a Minor, etc., et al., Plaintiffs and Appellants,
v.


COUNTY OF LOS ANGELES et al., Defendants and Respondents.
T.E., a Minor, etc., et al., Plaintiffs and Appellants,


v.
County of Los Angeles et al., Defendants and Appellants.


D.B., a Minor, etc., et al., Plaintiffs and Respondents,
v.


County of Los Angeles et al., Defendants and Appellants.


S250734
|


August 10, 2020


Synopsis
Background: Family of deceased arrestee brought action against county and sheriff's deputies,
claiming, among other causes of action, battery, negligence, and wrongful death. After a jury
allocated responsibility for arrestee's death as 20% to one deputy, 40% to arrestee, and 40% to other
deputies, the Superior Court, Los Angeles County, Nos. TC027341, TC027438, BC505918, Ross
Klein, J., entered a judgment against the one deputy for 100% of the noneconomic damages, set
by the jury at $8 million. Deputy appealed. The Second District Court of Appeal, 25 Cal.App.5th
115, 235 Cal.Rptr.3d 457, reversed. Family's petition for review was granted.


[Holding:] The Supreme Court, Chin, J., held that statute does not authorize a reduction in liability
of intentional tortfeasors for noneconomic damages based on the negligence of other actors.


Judgment of the Court of Appeal reversed and remanded.


Liu, J., filed concurring opinion in which Cuellar, J., joined.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Judgment.
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West Headnotes (9)


[1] Statutes Construction and operation of initiated statutes
To interpret a statute enacted by initiative, courts apply the same principles the apply to
interpret statutes enacted by the Legislature.


[2] Statutes Construction and operation of initiated statutes
When interpreting a statute enacted by initiative, a court first considers the initiative's
language, giving the words their ordinary meaning and construing them in the context of
the statute and initiative as a whole.


1 Cases that cite this headnote


[3] Statutes Construction and operation of initiated statutes
If the language of an initiative is not ambiguous, then a court presumes the voters intended
the meaning apparent from that language, and the court may not add to the statute or rewrite
it to conform to some assumed intent not apparent from that language.


[4] Statutes Construction and operation of initiated statutes
If the language of an initiative is ambiguous, then a court may consider ballot summaries
and arguments in determining the voters' intent and understanding of the ballot measure.


[5] Torts Joint and several liability
The phrase “each defendant,” in the statute establishing several liability for noneconomic
damages, does not mean all defendants, without exception, and the statute's application
may, in fact, depend on the basis of the defendant's liability. Cal. Civ. Code § 1431.2(a).


[6] Courts Previous Decisions as Controlling or as Precedents
Cases are not authority for propositions not considered.
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[7] Statutes Construction and operation of initiated statutes
Legislative antecedents of an initiative statute that were not directly presented to the voters
are not relevant in construing the statute.


[8] Statutes Construction and operation of initiated statutes
The motive or purpose of an initiative statute's drafters is not relevant to its construction,
absent reason to conclude that the voters were aware of that purpose and believed the
language of the proposal would accomplish it.


[9] Torts Joint and several liability
The statute establishing several liability for noneconomic damages does not authorize a
reduction in the liability of intentional tortfeasors for noneconomic damages based on the
extent to which the negligence of other actors — including the plaintiffs, any codefendants,
injured parties, and nonparties — contributed to the injuries in question. Cal. Civ. Code
§ 1431.2(a).


Witkin Library Reference: 5 Witkin, Summary of Cal. Law (11th ed. 2017) Torts, § 161
[Intentional Tortfeasor Is Not Entitled to Reduction or Apportionment of Noneconomic
Damages.]
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Opinion


Opinion of the Court by Chin, J.


***205  **331  *4  In this case, we consider the application of Civil Code section 1431.2 1


to tortfeasors held liable for injuries based on the commission of an intentional tort. Here, the
intentional tort was a battery that, combined with other factors, tragically led to the death of Darren
Burley. While attempting to *5  subdue Burley, deputies from the Los Angeles County Sheriff's
Department, after getting Burley facedown on pavement, used their knees to pin him to the ground
with as much body weight as possible. One of the deputies — defendant David Aviles — pressed
one knee into the center of Burley's back and another onto the back of Burley's head, near the
neck. Aviles disengaged after Burley's hands were cuffed behind his back and his ankles tightly
cinched together with a nylon cord. But when paramedics arrived, they found Burley, still cuffed
and facedown on the pavement, with a different deputy pressing a knee into the small of his back
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and with no pulse. They restored Burley's pulse through resuscitation efforts, but he never ***206
regained consciousness and died 10 days later. 2


1 All further unlabeled statutory references are to the Civil Code.


2 Burley was African American. We are cognizant that the facts of this case bear similarities
to well-publicized incidents in which African Americans have died during encounters with
police. These incidents raise deeply troubling and difficult issues involving race and the use
of police force. But the question plaintiffs raise in this case — whether and how section
1431.2 applies to intentional tortfeasors — does not turn upon either the decedent's race or
the fact that a law enforcement officer, rather than a civilian, committed the intentional tort.


A jury found that Aviles had committed battery by using unreasonable force against Burley. The
court later entered a judgment against Aviles for the entire amount of the noneconomic damages
the jury awarded — $8 million — even though the jury also found that only 20 percent of the
responsibility for Burley's death was “attributable to” Aviles's actions.


On review, the Court of Appeal held that the judgment against Aviles had to be reduced in
accordance with the jury's allocation of responsibility to him. (B.B. v. County of Los Angeles (2018)
25 Cal.App.5th 115, 235 Cal.Rptr.3d 457.) It relied on section 1431.2, which provides in relevant
part: “In any action for personal injury, property damage, or wrongful death, based upon principles
of comparative fault, the liability of each defendant for non-economic damages shall be several
only and shall not be joint. Each defendant shall be liable only for the amount of non-economic
damages allocated to that defendant in direct proportion to that defendant's percentage of fault,
and a separate judgment shall be rendered against that defendant for that amount.” (§ 1431.2,
subd. (a).) This statute, the Court of Appeal held, requires reduction of an intentional tortfeasor's
liability for noneconomic damages to the extent that the negligence of other actors — including the
plaintiffs, any codefendants, injured parties, and nonparties — contributed to injury. In reaching
this conclusion, the court expressly disagreed with the holding in **332  Thomas v. Duggins
Construction Co., Inc. (2006) 139 Cal.App.4th 1105, 1108, 44 Cal.Rptr.3d 66 (Thomas), that “an
intentional tortfeasor is [not] entitled to a reduction or apportionment of noneconomic damages
under” section 1431.2, subdivision (a).


*6  We granted review to address this split of authority and to consider section 1431.2 's application
to intentional tortfeasors. For reasons that follow, we agree with Thomas and reverse the judgment
of the Court of Appeal in this case.


I. FACTUAL AND PROCEDURAL HISTORY
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On the evening of August 3, 2012, the Los Angeles County Sheriff's Department received a report
of an ongoing assault in Compton, California. Upon arriving at the scene, Deputies David Aviles
and Steve Fernandez observed Darren Burley approach them in slow, stiff, exaggerated robotic
movements with his fists clenched at his sides and a blank stare on his face. He was foaming at
the mouth and making grunting and growling noises. Based on these observations, the deputies
suspected Burley might be under the influence of PCP. The deputies ordered Burley to get on his
knees facing away from them. Burley did not respond.


A distraught woman suddenly appeared in the street, pointed at Burley and yelled, “He tried to kill
me!” She began to flee, and Burley ran after her. Fernandez, in an effort to stop Burley's pursuit
and knock him down, “hockey checked” Burley, ramming a shoulder into Burley's side. Burley
lost balance and fell, hitting his head on a parked truck and then landing facedown ***207  on
the pavement. Aviles attempted to handcuff Burley, but Burley resisted. A struggle ensued, during
which Burley punched Aviles — who was wearing a bulletproof vest — in the chest and Aviles
punched Burley in the face approximately five times. Fernandez came to Aviles's aid, and the two
deputies wrestled Burley to the pavement, facedown. As Burley continued to struggle, Fernandez
tried “to get [Burley's lower body] pinned to the ground” by kneeling “with all [his] weight on
[Burley's] hamstring area.” Meanwhile, Aviles tried “to pin” Burley's upper body to the ground by
mounting Burley and pressing one knee into the center of his back, at the top of his diaphragm, and
another knee down on the back of his head, near the back of his neck. Aviles, who weighed 200
pounds, used “as much [body] weight [as he] was able to apply.” Burley struggled, trying to raise
his chest from the ground. According to a witness, one of the deputies — who, from the witness's
description, appeared to be Aviles — held Burley in “some type of head-lock” during most of the
struggle and was “choking” him.


More deputies arrived on scene and found Burley facedown with Aviles and Fernandez trying to
restrain him. Deputy Paul Beserra attempted to restrain Burley's left arm, while Deputy Timothy
Lee assisted on the right and Deputy Ernest Celaya held Burley's feet. Celaya “Tasered” Burley
multiple times in the calf area, and Lee “Tasered” him once in the rib cage area, all without
apparent effect. The deputies eventually maneuvered Burley's hands behind his back and cuffed
him. Even though restrained, Burley *7  was still “flinging” and “twisting” his upper body, so
Aviles remained on Burley's back, using his “upper body weight” to push down on Burley and
“keep him in place.” Other deputies applied a “hobble restraint” to Burley's legs by wrapping a
nylon cord around his ankles and “cinch[ing] it tight.” A witness testified that one of the deputies
hit Burley in the head “at least seven to ten times” with a flashlight, and that Burley appeared to
be gasping for air.


After Burley was handcuffed and hobbled, all of the deputies disengaged except Beserra, who
“took over” from Aviles and “relieve[d]” him of “attempting to control [Burley's] upper body.”
From that point forward, Beserra was the only deputy to “touch[ ]” Burley. According to
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Beserra, he continued to keep Burley “restrained” facedown on the ground because Burley, though
“handcuffed and hobbled,” was “still violently fighting against the restraints” and thus posed “a
threat to himself and to” the officers. During this time, Beserra did not use “any more force” or
place any of his weight “on top of” Burley. “After about 30 seconds,” Beserra “felt that [Burley]
was no longer fighting against the restraints,” so he “placed [Burley] **333  on his left side in order
to put him in a recovery position” and “to facilitate ... medical monitoring.” About 90 seconds later
— or “approximately two minutes” after Burley was handcuffed and hobbled — Beserra heard
Burley's breathing become labored. Beserra then “motioned” for the other deputies “to bring ...
over” paramedics, who were already on scene and “about 10 to 20 feet away ... rendering aid to”
the woman Burley had earlier chased. The paramedics responded “immediately,” but as they were
“walking over to render aid,” Beserra felt Burley's body “go limp” and “motionless.” This occurred
“approximately ... a minute after [Beserra] placed [Burley] on his side and after [Beserra] heard
[Burley's] breathing become shallow.”


Baserra's account was sharply contradicted at trial by Jason Henderson, Sr., a fire captain and
paramedic with the Compton ***208  Fire Department. Henderson testified that when he and
other paramedics arrived at the scene, they “got out of [their] rigs and then [immediately] started
moving towards where [Burley] was.” Henderson did not recall any of the deputies calling them
over or indicating that Burley needed help, or any medical personnel treating the woman Burley
had chased; she was already in one of the deputy's vehicle when they arrived. When they reached
Burley, he was not “on his side,” but was “face down” on the pavement with his hands cuffed
behind his back and a deputy “leaning on” him and applying “weight” with a “knee in the small
of [his] back.” Burley “appeared to be unresponsive,” so Henderson “asked the deputy to get
off [Burley] and to unhook him” so Burley could be assessed. After Burley was “uncuffed,” the
paramedics “rolled him over” and “checked his pulse,” but could find none. They restored his
pulse after five minutes of resuscitation efforts, but he never regained consciousness and died 10
days later. According to the autopsy report, the cause of death was brain *8  death and swelling
from lack of oxygen following a cardiac arrest “due to status post-restraint maneuvers or behavior
associated with cocaine, [PCP] and cannabinoids intake.”


Burley's children and estranged wife, on behalf of themselves and Burley, sued the County of
Los Angeles (County) and the deputies, asserting, as here relevant, claims for battery, negligence,
and wrongful death (based on the alleged acts of battery and negligence). Regarding Aviles, the
jury found in a special verdict that he had committed battery by using unreasonable force against
Burley, and that 20 percent of the responsibility for Burley's death was “attributable to” Aviles's
use of unreasonable force. The jury also found that Burley himself had been negligent and that
he bore 40 percent of the responsibility for his own death. The jury attributed the remaining 40
percent of the responsibility to the other deputies. Despite this allocation, the trial court entered
a judgment against Aviles for 100 percent of the noneconomic damages — set by the jury at $8
million — because his liability was based on commission of an intentional tort: battery.
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The Court of Appeal reversed the judgment, holding that section 1431.2 limits the liability
for noneconomic damage of all defendants — including intentional tortfeasors — to their
proportionate share of fault. (B.B. v. County of Los Angeles, supra, 25 Cal.App.5th 115, 123–128,
235 Cal.Rptr.3d 457.) The court expressly disagreed with the contrary holding in Thomas.


II. DISCUSSION


The issue here is the extent of Aviles's liability for “ ‘non-economic damages,’ ” which, for
purposes of applying section 1431.2, are defined as “subjective, non-monetary losses including,
but not limited to, pain, suffering, inconvenience, mental suffering, emotional distress, loss of
society and companionship, loss of consortium, injury to reputation and humiliation.” (§ 1431.2,
subd. (b)(2).) As set forth above, section 1431.2, subdivision (a), provides: “In any action for
personal injury, property damage, or wrongful death, based upon principles of comparative fault,
the liability of each defendant for non-economic damages shall be several only and shall not be
joint. Each defendant shall be liable only for the amount of non-economic damages allocated to
that defendant in direct proportion to that defendant's percentage of fault, and a separate judgment
shall be rendered against that defendant for that **334  amount.” The question before us is how,
if ***209  at all, this section applies to intentional tortfeasors like Aviles.


A. The Statute's Meaning
[1]  [2]  [3]  [4] Section 1431.2 became part of the Civil Code in June 1986, through the
electorate's adoption of Proposition 51, an initiative measure entitled the *9  Fair Responsibility
Act of 1986. To interpret a statute enacted by initiative, we apply the same principles we apply
to interpret statutes enacted by the Legislature. “We first consider the initiative's language, giving
the words their ordinary meaning and construing [them] in the context of the statute and initiative
as a whole. If the language is not ambiguous, [then] we presume the voters intended the meaning
apparent from that language, and we may not add to the statute or rewrite it to conform to some
assumed intent not apparent from that language. If the language is ambiguous, [then we] may
consider ballot summaries and arguments in determining the voters' intent and understanding
of [the] ballot measure.” (People v. Superior Court (Pearson) (2010) 48 Cal.4th 564, 571, 107
Cal.Rptr.3d 265, 227 P.3d 858.)


Plaintiffs argue that the key language for determining the statute's applicability to intentional
tortfeasors is the phrase, “based upon principles of comparative fault.” (§ 1431.2, subd. (a).) This
phrase, they assert, establishes that the statute, “by its own terms, ... requires several liability for
non-economic damages only ... in an action in which comparative fault principles apply.” “[W]hen
section 1431.2 was enacted,” plaintiffs further assert, comparative fault principles “preclud[ed]
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intentional tortfeasors from reducing their liability based on [another's] negligence,” and “nothing
in section 1431.2 purports to change [that] long established” rule. Thus, because of the phrase
“based upon principles of comparative fault” (§ 1431.2, subd. (a)), the statute should be read “as
excluding intentional tortfeasors from profiting from the statute's limitation on damages liability
amongst negligent parties.”


Defendants, by contrast, assert that the key language in the statute is the phrase, “the liability
of each defendant.” (§ 1431.2, subd. (a), italics added.) The “plain,” “clear and unambiguous”
meaning of this phrase, they argue, is that the statute “guarantees apportionment to every defendant
in a wrongful death case, without exception” and “regardless of the nature of the defendant's
wrongdoing.” In defendants' view, under canons of statutory construction, the phrase on which
plaintiffs rely — “based upon principles of comparative fault” (§ 1431.2, subd. (a)) — “modifies
the subject of the sentence — ‘the liability of each defendant’ — not [the] term ‘action’ in the
preceding clause” of the sentence. As such, it functions, not “as a limitation” on the statute's
applicability, but “as an instruction” on “how a defendant's liability should be calculated under
the statute — i.e., ‘based [up]on principles of comparative fault.’ ” In other words, defendants
alternatively assert, it “instructs courts how the percentage of fault should be calculated — i.e.,
according to the proportion of fault determined by the fact-finder.” In short, defendants assert,
under the “plain and commonsense meaning” of the statute, intentional tortfeasors like Aviles are
entitled to reduce their liability based on the negligent acts of others.


*10  [5] We agree with plaintiffs that there are several problems with defendants' textual analysis.
First, defendants' assertion that “[t]he statutory text mandates its application to ‘each defendant’
without exception” is inconsistent with our precedent. In Diaz v. Carcamo (2011) 51 Cal.4th
1148, 1156, 126 Cal.Rptr.3d 443, 253 P.3d 535 (Diaz), we considered the statute's application to a
defendant who was liable both ***210  vicariously for the actions of its employee and in its own
right for its negligence in hiring and retaining the employee. We first explained that, under case law,
certain “type[s] of defendant[s] [are] excluded from allocations of fault under Proposition 51.” (Id.
at p. 1158, 126 Cal.Rptr.3d 443, 253 P.3d 535.) “One [such] type,” we stated, is “an employer
who faces only vicarious liability under the respondeat superior doctrine for torts committed by
its employees in the scope of employment. [Citation.] In a case involving such an employer-
defendant, the ‘ “ ‘universe’ **335  of tortfeasors” ’ among whom the jury must apportion fault
[citation] does not include the employer. Instead, the employer's share of liability for the plaintiff's
damages corresponds to the share of fault that the jury allocates to the employee.” (Ibid.) This rule,
we then held in Diaz, applies even where the employer's “own” separate act of “negligence” —
such as “negligent entrustment” of a vehicle — contributes to the plaintiff's injury, if “the employer
admits vicarious liability for” the employee's “negligent driving.” (Id. at p. 1152, 126 Cal.Rptr.3d
443, 253 P.3d 535.) Diaz establishes that, contrary to defendants' assertions, the phrase “each
defendant” in section 1431.2, subdivision (a), does not mean “all defendants, without exception,”
and the statute's application may, in fact, depend on the basis of the defendant's liability.
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In arguing otherwise, defendants ignore Diaz and rely principally on DaFonte v. Up-Right, Inc.
(1992) 2 Cal.4th 593, 600, 7 Cal.Rptr.2d 238, 828 P.2d 140 (DaFonte), which predated Diaz.
The plaintiff in DaFonte was injured by a machine he was using while performing his job, and
we held that section 1431.2 required reduction of the product manufacturer's liability by the
proportion of fault attributable to the negligence of the plaintiff's employer, even though the
employer could not be sued for negligence and its liability to the plaintiff was limited to workers
compensation benefits. (DaFonte, at p. 596, 7 Cal.Rptr.2d 238, 828 P.2d 140.) As relevant to
defendants' argument, in reaching this conclusion, we stated: “Section 1431.2 declares plainly and
clearly that in tort suits for personal harm or property damage, no ‘defendant’ shall have ‘joint’
liability for ‘non-economic’ damages, and ‘[e]ach defendant’ shall be liable ‘only’ for those ‘non-
economic’ damages directly attributable to his or her own ‘percentage of fault.’ ” (DaFonte, at
p. 601, 7 Cal.Rptr.2d 238, 828 P.2d 140.) It “expressly affords relief to every tortfeasor who is a
liable ‘defendant,’ and who formerly would have had full joint liability.” (Ibid., italics omitted.)
It “contains no ambiguity [that] would permit resort to ... extrinsic constructional aids,” such as
“ballot materials.” (Id. at p. 602, 7 Cal.Rptr.2d 238, 828 P.2d 140.) It “plainly attacks the issue of
joint liability for noneconomic tort damages root and branch. In *11  every case, it limits the joint
liability of every ‘defendant’ to economic damages, and it shields every ‘defendant’ from any share
of noneconomic damages beyond that attributable to his or her own comparative fault.” (Ibid.) It
“plainly limits a defendant's share of noneconomic damages to his or her own proportionate share
of comparative fault.” (Id. at p. 604, 7 Cal.Rptr.2d 238, 828 P.2d 140.)


[6] Notwithstanding these statements, for several reasons, DaFonte does not require reduction
under the statute of defendants' liability in the case now before us. First, DaFonte did not involve an
intentional tortfeasor, did not examine the purpose and effect of the phrase “based upon principles
of comparative fault” in section 1431.2, subdivision (a), and did not even quote that phrase. Indeed,
there was no need in DaFonte to focus on or examine this phrase, because that case involved the
statute's application to a quintessential comparative fault tortfeasor: a negligent ***211  actor.
As we have repeatedly observed, “ ‘cases are not authority for propositions not considered.’
” (American Federation of Labor v. Unemployment Ins. Appeals Bd. (1996) 13 Cal.4th 1017, 1039,
56 Cal.Rptr.2d 109, 920 P.2d 1314.)


Second, close examination of our DaFonte opinion suggests that defendants overstate the breadth
of its scope and effect. We rested our analysis there in part on the fact that, “[l]ong before” the
statute's enactment, we had held in American Motorcycle Assn. v. Superior Court (1978) 20 Cal.3d
578, 146 Cal.Rptr. 182, 578 P.2d 899 (American Motorcycle), that “[n]either the allocation of fault,
nor the amount of a joint and several damage award, ‘var[ied] by virtue of the particular defendants
who happen[ed] to be before the court.’ ” (DaFonte, supra, 2 Cal.4th at pp. 602–603, 7 Cal.Rptr.2d
238, 828 P.2d 140, quoting American Motorcycle, at p. 589, fn. 2, 146 Cal.Rptr. 182, 578 P.2d
899.) The holding in American Motorcycle we were referencing was that “ ‘the contributory
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negligence of the plaintiff must be proportioned to the combined negligence of plaintiff and of
all the tort-feasors, whether or not joined as parties ... whose negligence proximately **336
caused or contributed to plaintiff's injury.’ ” (American Motorcycle, at p. 589, fn. 2, 146 Cal.Rptr.
182, 578 P.2d 899 italics added.) “In this context,” we stated in DaFonte, “the only reasonable
construction of section 1431.2 is that a ‘defendant['s]’ liability for noneconomic damages cannot
exceed his or her proportionate share of fault as compared with all fault responsible for the
plaintiff's injuries, not merely that of ‘defendant[s]’ present in the lawsuit.” (DaFonte, at p. 603, 7
Cal.Rptr.2d 238, 828 P.2d 140, italics omitted.) Given this analysis, DaFonte does not establish the
statute's applicability in the very different context now before us, involving an intentional, rather
than negligent, tortfeasor. On the contrary, DaFonte's analysis suggests that the law's treatment
of intentional tortfeasors “before the enactment of Proposition 51” — i.e., the legal “context” at
the time of the measure's adoption — is relevant in determining section 1431.2 's meaning in the
context at issue. (DaFonte, at pp. 602–603, 7 Cal.Rptr.2d 238, 828 P.2d 140.)


*12  Finally, in our subsequent Diaz decision, we effectively rejected defendants' expansive
reading of DaFonte. The plaintiff in Diaz argued that section 1431.2, as construed in DaFonte,
required “inclu[sion]” of a negligent employer “in the ‘ “ ‘universe’ of tortfeasors” ’ to whom the
jury will allocate fault,” even if the employer is also vicariously liable for the act of its employee.
(Diaz, supra, 51 Cal.4th at p. 1158, 126 Cal.Rptr.3d 443, 253 P.3d 535.) We disagreed, holding, as
noted above, that section 1431.2 does not require, or even permit, a share of liability to be allocated
to a negligent employer for its own negligent act if the employer admits vicarious liability for
the negligent act of its employee. (Diaz, at pp. 1159–1160, 126 Cal.Rptr.3d 443, 253 P.3d 535.)
Notably, we quoted DaFonte in explaining that the “ ‘ “ ‘universe’ of tortfeasors” ’ among whom
the jury must apportion fault [citation] does not include the employer.” (Diaz, at p. 1157, 126
Cal.Rptr.3d 443, 253 P.3d 535, italics added.) Thus, Diaz makes clear that defendants overstate
DaFonte's scope and effect.


The second problem with defendants' plain language analysis is its treatment of the phrase
“based upon principles of comparative fault” in section 1431.2, subdivision (a). As noted above,
defendants insist that, under canons of statutory construction, the phrase “modifies” the phrase
that follows it: “the liability of each defendant for non-economic damages.” (§ 1431.2, subd. (a).)
However, plaintiffs argue that under the same canons of statutory interpretation, ***212  it is “at
least as reasonable” to conclude that the phrase instead modifies “what precedes it, ‘any action
for personal injury, property damage, or wrongful death.’ ” In support of their argument, plaintiffs
note that “[t]his Court ... has used [the latter] construction” in several opinions. (See Diaz, supra,
51 Cal.4th at p. 1156, 126 Cal.Rptr.3d 443, 253 P.3d 535 [discussing effect of § 1431.2 “[i]n cases
‘based upon principles of comparative fault’ ”]; Buttram v. Owens-Corning Fiberglas Corp. (1997)
16 Cal.4th 520, 539, 66 Cal.Rptr.2d 438, 941 P.2d 71 [finding § 1431.2 applicable because the
plaintiff's “cause of action ... [was] based upon ‘principles of comparative fault’ ”]; Rutherford v.
Owens-Illinois, Inc. (1997) 16 Cal.4th 953, 959, fn. 1, 67 Cal.Rptr.2d 16, 941 P.2d 1203 [§ 1431.2
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“provides” for proportionate liability as to noneconomic damages “in a tort action governed by
principles of comparative fault”); Richards v. Owens-Illinois, Inc. (1997) 14 Cal.4th 985, 988, 60
Cal.Rptr.2d 103, 928 P.2d 1181 [same]; DaFonte, supra, 2 Cal.4th at p. 600, 7 Cal.Rptr.2d 238, 828
P.2d 140 [“section 1431.2 declares that in actions for wrongful death, personal injury, or property
damage based on comparative fault, ‘the liability of each defendant for non-economic damages
shall be several only and shall not be joint’ ”].) Under this construction, plaintiffs further argue,
the statute does not apply to intentional tortfeasors because intentional tort actions “are not based
on principles of comparative fault.”


Ultimately, we need not decide whether defendants' parsing of the statutory language is correct
because their view of the statute's meaning is problematic even if, as they assert, the phrase “based
upon principles of comparative fault” (§ 1431.2, subd. (a)) modifies what follows. As noted *13
above, according to defendants, that phrase “supplies only the manner for calculating percentages”;
its sole function is to “instruct[ ] courts how the percentage **337  of fault should be calculated —
i.e., according to the proportion of fault determined by the fact-finder.” However, as plaintiffs point
out, under that reading, the phrase would serve no purpose given that (1) the immediately following
clause specifies that “the liability of each defendant for non-economic damages shall be several
only and shall not be joint,” and (2) the next sentence sets forth detailed instructions for calculating
each defendant's share, stating that “[e]ach defendant shall be liable only for the amount of non-
economic damages allocated to that defendant in direct proportion to that defendant's percentage
of fault ....” (§ 1431.2, subd. (a).) Because defendants' construction renders the phrase “wholly
without ... effect,” adopting it would be inconsistent with the well-established principle that courts
should, if possible, give meaning to every word of a statute and avoid constructions that make
any word surplusage. (People v. Franco (2018) 6 Cal.5th 433, 437, 240 Cal.Rptr.3d 766, 430 P.3d
1233.)


On the other hand, as plaintiffs further argue, there is a construction of the statute, even under
defendants' parsing of its language, that is both reasonable and does not render the phrase “based
upon principles of comparative fault” superfluous. (See Rumetsch v. City of Oakland (1933) 135
Cal.App. 267, 269, 26 P.2d 677 [courts should not construe “[w]ords in a statute ... as surplusage if a
reasonable construction can be given them which will give them some force and meaning”].) Under
plaintiffs' construction, the phrase functions to “incorporate[ ]” otherwise “existing ‘principles of
comparative fault’ ” into the statute, such that a defendant's liability is “several and not joint” —
and subject to apportionment based on percentage of responsibility — only in cases where the
extent of that defendant's liability is otherwise ***213  determined according to “principles of
comparative fault.” (§ 1431.2, subd. (a).) In the end, then, we agree with plaintiffs that for purposes
of deciding this case, “it is irrelevant whether the phrase ‘based upon principles of comparative
fault’ modifies the word ‘actions’ or ‘liability.’ Whatever the referent,” the key question is the
extent, if any, to which existing principles of comparative fault otherwise apply under the law to
intentional tortfeasors.
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To that question, we now turn.


B. Comparative Fault Principles and Intentional Tortfeasors
Not surprisingly, the parties disagree as to whether, under existing principles of comparative
fault, intentional tortfeasors are entitled to a reduction of liability based on the negligent acts
of others. Plaintiffs assert that California law has never sanctioned application of “principles of
comparative fault” in this manner. Defendants, on the other hand, assert that “[n]o rule in *14
California excludes intentional tortfeasors from a comparative fault analysis,” and that no court
“had held” before Proposition 51's adoption “that intentional tortfeasors were excluded from the
comparative fault doctrine.” Therefore, defendants argue, “the language referencing comparative
fault principles in section 1431.2, subdivision (a) cannot be read to exclude intentional tortfeasors
from its scope.” As shown below, plaintiffs have the better of the argument.


Since 1872, California law has provided that “[e]veryone is responsible, not only for the result of
his or her willful acts, but also for an injury occasioned to another by his or her want of ordinary
care or skill in the management of his or her property or person ....” (§ 1714, subd. (a), as enacted
1872.) Until 1975, this broad principle was significantly limited by the contributory negligence
doctrine, which barred all recovery if any negligent conduct of the injured plaintiff “contributed
as a legal cause in any degree to the harm suffered.” (Li v. Yellow Cab Co. (1975) 13 Cal.3d 804,
808, 119 Cal.Rptr. 858, 532 P.2d 1226 (Li).) This “ ‘all-or-nothing rule’ ” came to be viewed as
unjustifiably harsh, because it “ ‘exonerate[d]’ ” even “ ‘very negligen[t]’ ” defendants “ ‘for even
the slight fault of [their] victim.’ ” (Id. at p. 810, fn. 3, 119 Cal.Rptr. 858, 532 P.2d 1226.)


To address this harshness, courts developed several limitations on the contributory negligence
doctrine. One relevant limitation was that the doctrine applied only where the defendant was liable
on the basis of negligence, and was inapplicable where the defendant **338  was liable on the
basis of “willful misconduct” (Li, supra, 13 Cal.3d at p. 825, 119 Cal.Rptr. 858, 532 P.2d 1226)
or “an intentional wrong” (Security-First Nat. Bank of Los Angeles v. Earp (1942) 19 Cal.2d 774,
777, 122 P.2d 900). And because battery is an “intentional tort[ ],” courts held that the contributory
negligence defense was “unavailable” to defendants in actions for battery, (Bartosh v. Banning
(1967) 251 Cal.App.2d 378, 385, 59 Cal.Rptr. 382.) “As between the guilty aggressor and the
person attacked the former [could] not shield himself behind the charge that his victim may have
been guilty of contributory negligence ....” (Ibid.)


In 1975, in Li, supra, 13 Cal.3d at page 829, 119 Cal.Rptr. 858, 532 P.2d 1226, we abolished the
contributory negligence defense and replaced it with “a system of ‘pure’ comparative negligence”
that “assess[es] liability in proportion to negligence.” Under that system, we explained, “liability
for damage will be borne by those whose negligence caused it in direct proportion to their
respective fault” (id. at p. 813, 119 Cal.Rptr. 858, 532 P.2d 1226), meaning “the amount of [their]
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negligence” ***214  (id. at p. 829, 119 Cal.Rptr. 858, 532 P.2d 1226). In setting forth this rule, we
also explained that the terms “fault” and “negligence” are interchangeable, the latter “import[ing]
nothing more than ‘negligence’ in the *15  accepted legal sense.” 3  (Li, at p. 813, fn. 6, 119
Cal.Rptr. 858, 532 P.2d 1226.) Thus, the new rule of proportionate liability, we said, applies “in all
actions for negligence.” (Id. at p. 829, 119 Cal.Rptr. 858, 532 P.2d 1226.) We expressly declined
to address the rule's applicability in actions based on willful or intentional misconduct. (Id. at p.
826, 119 Cal.Rptr. 858, 532 P.2d 1226.)


3 Long before Li, California precedent held in the tort context that the terms “fault”
and “negligence” were “synonymous.” (Cahill Bros., Inc. v. Clementina Co. (1962) 208
Cal.App.2d 367, 380, 25 Cal.Rptr. 301; Marston v. Pickwick Stages (1926) 78 Cal.App. 526,
534, 248 P. 930; see Gackstetter v. Market St. Ry. Co. (1933) 130 Cal.App. 316, 323, 20 P.2d
93 [“The word ‘fault’ in the instruction was the equivalent of negligence”].)


Three years later, in American Motorcycle, we considered Li's impact on a tort principle that would
later become the target of Proposition 51: the rule of “joint and several liability” for concurrent
tortfeasors “who have negligently inflicted the harm.” (American Motorcycle, supra, 20 Cal.3d at
p. 583, 146 Cal.Rptr. 182, 578 P.2d 899.) Under this rule, “each tortfeasor whose negligence is a
proximate cause of an indivisible injury remains individually liable for all compensable damages
attributable to that injury” (id. at p. 582, 146 Cal.Rptr. 182, 578 P.2d 899), “and the injured person
may sue one or all of the tortfeasors to obtain a [full] recovery for his [or her] injuries” (id. at
p. 587, 146 Cal.Rptr. 182, 578 P.2d 899). The defendant in American Motorcycle argued that Li
compelled replacement of the joint and several liability rule with “a new rule of ‘proportionate
liability,’ under which each concurrent tortfeasor who has proximately caused an indivisible harm
may be held liable only for a portion of plaintiff's recovery, determined on a comparative fault
basis.” (American Motorcycle, at pp. 585–586, 146 Cal.Rptr. 182, 578 P.2d 899, italics omitted.)
We disagreed, holding that “after Li, a concurrent tortfeasor whose negligence is a proximate
cause of an indivisible injury remains liable for the total amount of damages, diminished only ‘in
proportion to the amount of negligence attributable to the person recovering.’ ” (Id. at p. 590, 146
Cal.Rptr. 182, 578 P.2d 899.)


We further held, however, that “the principles underlying Li” warranted “modification” of a
separate common law principle that governed the allocation of loss, not vis-à-vis the plaintiff,
but among multiple tortfeasors: the “equitable indemnity doctrine.” (American Motorcycle, supra,
20 Cal.3d at p. 591, 146 Cal.Rptr. 182, 578 P.2d 899.) Under “[e]arly California decisions,” we
explained, a tortfeasor held liable for all of the plaintiff's damages had no “right to contribution”
from other tortfeasors who had contributed to the plaintiff's injury. (Id. at p. 592, 146 Cal.Rptr. 182,
578 P.2d 899.) In later years, out of concern about the “injustice of requiring one tortfeasor to bear
an entire loss while another more culpable tortfeasor escaped with impunity,” courts “develop[ed]
an equitable exception to the no contribution rule” (ibid.), which allowed “a ‘passively’ or
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‘secondarily’ negligent tortfeasor to shift his [or her] liability **339  completely to a more directly
culpable party” (id. at p. 583, 146 Cal.Rptr. 182, 578 P.2d 899). But the “all-or-nothing aspect
of” this supposedly equitable exception “ha[d] precluded courts from reaching a just solution in
the great majority of cases in which equity and fairness call[ed] for an apportionment *16  of
loss between the wrongdoers in proportion to their relative culpability, rather than the ***215
imposition of the entire loss upon one or the other tortfeasor.” (Id. at p. 595, 146 Cal.Rptr. 182,
578 P.2d 899.) “ ‘[T]here is obvious lack of sense and justice,’ ” we said, “ ‘in a rule [that] permits
the entire burden of a loss, for which two defendants were ... unintentionally responsible, to be
shouldered onto one alone, ... while the latter goes scot free.’ ” (Id. at pp. 607–608, 146 Cal.Rptr.
182, 578 P.2d 899, quoting Prosser, Law of Torts (4th ed. 1971) § 50, p. 307, italics added.)
Therefore, we concluded, in order to “attain” the system that Li envisioned — “ ‘under which
liability for damage will be borne by those whose negligence caused it in direct proportion to
their respective fault’ ” (id. at p. 598, 146 Cal.Rptr. 182, 578 P.2d 899) — “the long-recognized
common law equitable indemnity doctrine should be modified to permit, in appropriate cases, a
right of partial indemnity, under which liability among multiple tortfeasors may be apportioned on
a comparative negligence basis” (id. at p. 583, 146 Cal.Rptr. 182, 578 P.2d 899).


In considering our authority to modify the rule of equitable indemnity, we discussed in
American Motorcycle a separate but related doctrine: “contribution among tortfeasors.” (American
Motorcycle, supra, 20 Cal. 3d at p. 596, 146 Cal.Rptr. 182, 578 P.2d 899.) “In traditional terms,”
we explained, the difference between the two doctrines is that indemnity involves the complete
“shift[ing]” of loss “from one tortfeasor to another,” whereas contribution involves only the pro
rata “shar[ing]” — or “apportionment” — of loss. (Id. at p. 591, 146 Cal.Rptr. 182, 578 P.2d
899.) Until 1957, California followed the common law rule “denying a tortfeasor any right to
contribution whatsoever.” (Id. at p. 592, 146 Cal.Rptr. 182, 578 P.2d 899.) In that year, the
Legislature established a statutory “right of contribution among” multiple “defendants in a tort
action” against whom “a money judgment has been rendered jointly.” (Code Civ. Proc., § 875,
subd. (a), added by Stats. 1957, ch. 1700, § 1, p. 3076.) According to the statute's legislative history,
the “ ‘purpose’ ” of this change was “ ‘to lessen the harshness of’ ” the rule prohibiting contribution,
which precluded a tortfeasor “ ‘forced to pay the [plaintiff's] whole claim for ... damages’ ” from
“ ‘recover[ing] ... [a] pro rata share’ ” from other tortfeasors who had contributed to the injuries.
(American Motorcycle, at p. 601, fn. 7, 146 Cal.Rptr. 182, 578 P.2d 899, italics omitted.) Among
other things, the legislative history explained, the common law rule “ ‘ignore[d] ... the fact that
most tort liability results from inadvertently caused damage and leads to the punishment of one
wrongdoer by permitting another wrongdoer to profit at his expense.’ ” (Ibid., italics added.)
Consistent with this explanation, the Legislature expressly denied the “right of contribution” to
tortfeasors who have “intentionally injured the injured person.” (Code Civ. Proc., § 875, subd. (d).)
As several appellate courts later observed, this “unequivocal” exclusion of intentional tortfeasors
followed “the rule ... [that] ha[d] been recognized uniformly in all jurisdictions.” (Bartneck v.
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Dunkin (1969) 1 Cal.App.3d 58, 61, 81 Cal.Rptr. 428; see Martinez v. De Los Rios (1960) 187
Cal.App.2d 28, 34, 9 Cal.Rptr. 326.)


*17  About a month after American Motorcycle, in Daly v. General Motors Corp. (1978) 20 Cal.3d
725, 730, 144 Cal.Rptr. 380, 575 P.2d 1162 (Daly), we extended Li's “comparative negligence”
principles to “actions founded on strict products liability.” In reaching this conclusion, we rejected
the argument that because strict liability “is not founded on negligence or fault, [it] is inhospitable
to comparative principles.” (Daly, at p. 734, 144 Cal.Rptr. 380, 575 P.2d 1162.) We relied in part
on the Uniform Comparative Fault Act, which made ***216  comparative liability principles
applicable in actions “ ‘based on fault’ ” and defined the term “ ‘ “Fault” [to] include[ ] acts or
omissions that are in any measure negligent or reckless toward the person or property of the actor
or others, or that subject a person to strict tort liability.’ ” ( **340  Id. at p. 741, 144 Cal.Rptr.
380, 575 P.2d 1162, quoting § 1 of the act, italics omitted.) Among the “notable” features of these
provisions, we explained, was their use of a term — “ ‘fault[ ]’ ” — that was expressly defined
to encompass “negligence and strict liability.” (Id. at p. 742, 144 Cal.Rptr. 380, 575 P.2d 1162.)
To reflect this usage and our expansion of Li to both negligence actions and “actions founded on
strict liability,” we adopted “the term ‘comparative fault’ ” to describe the doctrine. (Daly, at p.
742, 144 Cal.Rptr. 380, 575 P.2d 1162.)


Two months after Daly, in Safeway Stores, Inc. v. Nest-Kart (1978) 21 Cal.3d 322, 325,
146 Cal.Rptr. 550, 579 P.2d 441 (Safeway), we extended American Motorcycle's comparative
indemnity doctrine “for apportioning liability among multiple negligent tortfeasors” to actions
where the liability of some tortfeasors “rests” on “strict product liability.” We reasoned in part
that the social policy underlying strict liability — “assign[ing] liability to a party who possesses
the ability to distribute losses over an appropriate segment of society” — “ha[d] never been
viewed as so absolute as to require, or indeed as to permit, negligent tortfeasors who have also
contributed to the injury to escape all liability whatsoever. Instead, from the initial adoption of strict
product liability in [California], the propriety of awarding contribution between strictly liable and
negligent defendants ha[d] been uniformly recognized.” (Safeway, at p. 330, 146 Cal.Rptr. 550,
579 P.2d 441.) Applying American Motorcycle's comparative indemnity doctrine in this context
would simply “achieve a more precise apportionment of liability ... by allocating damages on a
comparative fault or a comparative responsibility basis, rather than by fixing an inflexible pro rata
apportionment pursuant to the contribution statutes.” (Id. at p. 331, 146 Cal.Rptr. 550, 579 P.2d
441.) We also reasoned that a contrary conclusion “would lead to bizarre, and indeed irrational,
consequences.” (Id. at p. 332, 146 Cal.Rptr. 550, 579 P.2d 441.) If “only” the “negligent defendant”
may invoke the comparative indemnity doctrine, then “a manufacturer who was actually negligent
in producing a product would frequently be placed in a better position than a manufacturer who
was free from negligence but who happened to produce a defective product, for the negligent
manufacturer would be permitted to shift the bulk of liability to more negligent cotortfeasors, while
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the strictly liable defendant would be denied the benefit *18  of such apportionment.” (Ibid.) “[N]o
policy considerations ... demand or justify such a result ....” (Ibid.)


In the years between our 1975 decision in Li and Proposition 51's adoption in 1986, several
published court of appeal decisions addressed the comparative fault doctrine's applicability to
willful conduct. In 1976, the Third District Court of Appeal held that Li's “comparative negligence
doctrine ... does not apply to willful misconduct.” (Kindt v. Kauffman (1976) 57 Cal.App.3d 845,
855, 129 Cal.Rptr. 603.) But courts in the First, Second, and Fifth Appellate Districts, and one
federal appellate court, later held otherwise, extending comparative fault principles to tortfeasors
liable for willful and wanton conduct. (Blake v. Moore (1984) 162 Cal.App.3d 700, 707, 208
Cal.Rptr. 703; Allen v. Sundean (1982) 137 Cal.App.3d 216, 226, 186 Cal.Rptr. 863 (Allen); Zavala
v. Regents of University of California (1981) 125 Cal.App.3d 646, 650, 178 Cal.Rptr. 185; ***217
Southern Pac. Transportation Co. v. State of California (1981) 115 Cal.App.3d 116, 118, 171
Cal.Rptr. 187; Sorensen v. Allred (1980) 112 Cal.App.3d 717, 726, 169 Cal.Rptr. 441; Plyler
v. Wheaton Van Lines (9th Cir. 1981) 640 F.2d 1091, 1093.) In the earliest of these decisions
— Sorensen — which the later decisions largely followed, the court reasoned that willful and
wanton conduct is simply an aggravated “type[ ] of negligence,” which is “suitable for comparison
with any other kind of negligence.” (Sorensen, at p. 725, 169 Cal.Rptr. 441.) As relevant to the
issue before us, the Sorenson court also relied on the following: (1) our statement in Li, which
had been endorsed by “[t]he most comprehensive historical and analytical treatise on the subject
of comparative negligence,” that “ ‘a comprehensive system of comparative negligence should
allow for the apportionment of damages in all cases involving misconduct which falls short of
being intentional’ ” (Sorensen, at p. 722, 169 Cal.Rptr. 441, italics added); (2) our observation
in Daly that “ ‘ “[t]here is obvious lack of sense and justice in a rule **341  [that] permits
the entire burden of a loss, for which two defendants were ... unintentionally responsible, to
be shouldered onto one alone, ... while the latter goes scot free” ’ ” (Sorensen, at p. 724, 169
Cal.Rptr. 441, italics added); and (3) a “legislative study ... recommend[ing] that the Legislature
include recklessness and wilful misconduct short of intentional injury among the kinds of fault
capable of reducing, but no longer necessarily barring recovery” (ibid., italics added). In one of the
decisions that later adopted Sorensen's analysis and conclusion, the court declared that allocation
under principles of comparative fault is necessary “[u]nless a defendant has intentionally injured
a plaintiff.” (Southern, at p. 121, 171 Cal.Rptr. 187.)


Consistent with this declaration, decisions before Proposition 51's adoption uniformly held that
reduced liability under principles of comparative fault is not available to defendants liable for
intentional torts. In Allen, supra, 137 Cal.App.3d at page 226, 186 Cal.Rptr. 863, the court
held that although “comparative fault principles” apply to willful conduct, they do not apply to
“the intentional tort *19  of fraudulent concealment.” The plaintiff in Allen sought recovery for
property damage caused by a landslide, and the trial court, as trier of fact, found that the defendant
property developer had committed both “wilful misconduct” and “fraudulent concealment.” (Id.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978109738&pubNum=0000233&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978109738&pubNum=0000233&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975125675&pubNum=0000233&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975125675&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976102270&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_226_855&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_855

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976102270&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_226_855&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_855

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984159637&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_226_707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_707

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984159637&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_226_707&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_707

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982147649&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_226_226&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_226

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982147649&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981147671&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_226_650&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_650

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981147671&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_226_650&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_650

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981103626&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_226_118&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_118

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981103626&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_226_118&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_118

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980147741&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_226_726&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_726

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981110769&pubNum=0000350&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_350_1093&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1093

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981110769&pubNum=0000350&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_350_1093&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1093

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980147741&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980147741&pubNum=0000227&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975125675&pubNum=0000233&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980147741&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_226_722&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_722

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978108645&pubNum=0000233&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980147741&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_226_724&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_724

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980147741&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_226_724&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_724

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981110769&pubNum=0000350&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980147741&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981103626&pubNum=0000227&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_227_121&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_227_121

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982147649&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_226_226&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_226

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982147649&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982147649&pubNum=0000227&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





B.B. v. County of Los Angeles, 10 Cal.5th 1 (2020)
471 P.3d 329, 267 Cal.Rptr.3d 203, 20 Cal. Daily Op. Serv. 8047...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 18


at p. 220, 186 Cal.Rptr. 863.) The trial court, based on “doubt as to whether comparative fault
principles apply” to such conduct, “declined to allocate any portion of the judgment” to a negligent
codefendant. (Ibid.) The appellate court held that the trial court had erred as to the developer's
liability for “wilful misconduct,” but had acted correctly regarding “damages attributable to [the
developer's] fraudulent concealment.” (Id. at p. 227, 186 Cal.Rptr. 863.) Regarding the latter
conclusion, the appellate court explained: “[T]he Supreme Court in Li, and again in American
Motorcycle, used language which appears to exclude intentional torts from the comparative fault
system. Nor has there been support for an extension of comparative fault principles to intentional
torts, as there was to wilful misconduct or to strict liability, in other states, among the commentators
generally, or in the Uniform Comparative Fault Act. Finally, Code of Civil Procedure section 875,
subdivision (d), still provides: ‘There shall be no right of contribution in favor of any tortfeasor
who has intentionally injured the injured person.’ Thus, while there may be sound policy arguments
for extending comparative fault principles to intentional tortfeasors [citation], there is as yet no
authority to support such an extension.” ( ***218  Allen, at pp. 226–227, 186 Cal.Rptr. 863, italics
added, fns. omitted.)


In another 1982 decision, Godfrey v. Steinpress (1982) 128 Cal.App.3d 154, 176, 180 Cal.Rptr. 95
(Godfrey), the appellate court affirmed the trial court's refusal to instruct the jury that an award of
damages for infliction of emotional distress and fraud by concealment could be reduced based on
the plaintiffs' negligence. The appellate court explained in part: “We do not see how contributory
negligence could have any application to fraud by concealment. The concealment alleged by the
amendment and proved by the evidence was a deliberate, calculated act by [the defendant].” (Ibid.)


In a third 1982 decision — Phelps v. Superior Court (1982) 136 Cal.App.3d 802, 815, 186 Cal.Rptr.
626 — the court held that “damages resulting from intentional torts,” including “battery,” are not
“subject to apportionment” based on the jury's allocation of fault among a plaintiff and defendants.
The jury in Phelps found the defendants liable for the plaintiff's injuries on “theories of [both]
negligence and battery.” (Id. at p. 805, 186 Cal.Rptr. 626.) The trial court declared a mistrial
because of “inconsistency in the voting of jurors on issues pertaining to the comparative negligence
issues” (id. at p. 804, 186 Cal.Rptr. 626), specifically regarding the “apportionment of fault as
between” the plaintiff and the defendants (id. at p. 807, 186 Cal.Rptr. 626). The plaintiff moved for
entry of “a partial interlocutory judgment” regarding the defendants' liability for battery, arguing
(1) there was no inconsistency in the special verdicts regarding the *20  defendants' commission
of “intentionally tortious” acts, and (2) the inconsistency “concerning contributory negligence
[was] irrelevant to [that] finding of liability because contributory negligence is no defense to an
intentional tort.” **342  (Ibid.) The trial court denied the motion. (Id. at p. 808, 186 Cal.Rptr.
626.) Upon a challenge to the trial court's ruling, the appellate court, retroactively applying new
precedent, held that the liability verdicts on both the negligence and intentional tort theories were
valid, notwithstanding the inconsistency in the verdicts regarding comparative negligence issues.
(Id. at pp. 809–812, 186 Cal.Rptr. 626.) However, the court further held that the damage award was



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982147649&pubNum=0000227&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982147649&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982147649&pubNum=0000227&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975125675&pubNum=0000233&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978109527&pubNum=0000233&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978109527&pubNum=0000233&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS875&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS875&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982147649&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_226_226&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_226

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982102952&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_226_176&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_176

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982102952&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982102952&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982145533&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_226_815&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_815

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982145533&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_226_815&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_815

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982145533&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982145533&pubNum=0000227&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982145533&pubNum=0000227&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982145533&pubNum=0000227&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982145533&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982145533&pubNum=0000227&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982145533&pubNum=0000227&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982145533&pubNum=0000227&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





B.B. v. County of Los Angeles, 10 Cal.5th 1 (2020)
471 P.3d 329, 267 Cal.Rptr.3d 203, 20 Cal. Daily Op. Serv. 8047...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 19


problematic because the special verdicts failed to “include a break-down of general damages as
between damages resulting from intentional torts (conversion and battery) and damages resulting
from negligence.” (Id. at p. 815, 186 Cal.Rptr. 626.) The damages resulting from negligence, the
court explained, “are subject to apportionment, ... while [the damages resulting from intentional
torts] are not. Accordingly, upon retrial ..., the trier of fact should ... determine what portion of the
total general damages ... is subject to apportionment of fault and what portion is not.” (Ibid.)


In sum, by June 1986, when the electorate adopted Proposition 51, the state of the law in California
was as follows: This court's precedents established that (1) for purposes of allocating liability under
“principles of comparative fault,” the term “fault” includes both negligence and strict liability
(Daly, supra, 20 Cal.3d at p. 744, 144 Cal.Rptr. 380, 575 P.2d 1162); (2) even where comparative
fault principles apply, the liability of codefendants vis-à-vis the plaintiff remains joint and several,
subject to reduction based on the plaintiff's conduct (American Motorcycle, supra, 20 Cal.3d at
p. 582, 146 Cal.Rptr. 182, 578 P.2d 899); and (3) under “comparative fault principles,” a right
of partial indemnity exists as to the defendants in actions based on negligence and strict liability,
such that they may recover from each other on a comparative responsibility basis ( ***219
Safeway, supra, 21 Cal.3d at p. 325, 146 Cal.Rptr. 550, 579 P.2d 441). Our Courts of Appeal
uniformly held that intentional tortfeasors may not, under comparative fault principles, reduce
their liability based on the negligent acts of others. And section 875 of the Code of Civil Procedure
authorized pro rata contribution among the defendants held liable “in a tort action” (id., subd. (a)),
but expressly precluded “contribution in favor of any tortfeasor who has intentionally injured the
injured person” (id., subd. (d)).


Published appellate authority after Proposition 51's adoption similarly held that intentional
tortfeasors may not obtain reduction of their liability under principles of comparative fault. As
noted at the outset, almost 15 years ago, in Thomas, supra, 139 Cal.App.4th at page 1108, 44
Cal.Rptr.3d 66, the court confronted the precise issue now before us and held that “an intentional
tortfeasor is [not] entitled to a reduction or apportionment of noneconomic damages under
Proposition 51.” Citing Allen and Godfrey, the court first explained that “[a]t the time Proposition
51 was adopted, the law was well established” that “a defendant who committed an intentional
tort against the plaintiff was not *21  entitled to a reduction of the judgment because the plaintiff's
injuries also resulted from his or her own negligence or the negligence of a third party.” (Thomas,
at p. 1111, 44 Cal.Rptr.3d 66.) The court then held that “Proposition 51 did not alter” this principle.
(Ibid.)


The Thomas court relied in part on Heiner v. Kmart Corp. (2000) 84 Cal.App.4th 335, 337, 100
Cal.Rptr.2d 854, which involved the extent of the defendant's liability for a battery committed by
its employee — a security guard — against the plaintiff. The defendant in Heiner argued on appeal
that the trial court had erred by “declining to apply principles of comparative fault to allocate the
damages resulting from the battery” (ibid.) “based on [the plaintiff's] ‘contributory negligence’
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” (id. at p. 348, 100 Cal.Rptr.2d 854). The Court of Appeal disagreed, finding it “reasonably
clear” under California law “that apportionment of fault for injuries inflicted in the course of an
intentional tort — such as the battery in this case — would have been improper.” (Id. at p. 349,
100 Cal.Rptr.2d 854.) The court reasoned that Li's “adoption of a regime of ‘comparative fault’ ”
had not abrogated this rule. (Heiner, at p. 349, 100 Cal.Rptr.2d 854.) On the contrary, the court
stated, Li, “along with” American Motorcycle, Allen and Godfrey, “constitute an unbroken line of
authority barring apportionment where, as here, the defendant has committed **343  an intentional
tort and the injured plaintiff was merely negligent.” (Heiner, at p. 350, 100 Cal.Rptr.2d 854.)


In support of their contrary view of California law, defendants rely on a single, post-Proposition 51
decision: Weidenfeller v. Star & Garter (1991) 1 Cal.App.4th 1, 2 Cal.Rptr.2d 14 (Weidenfeller).
According to defendants, the Weidenfeller court, in the course of holding that “a negligent
defendant was entitled to apportionment under section 1431.2 when a plaintiff's harm was also
caused by a non-party who acted intentionally,” “acknowledged that no authority excluded
intentional tortfeasors from the comparative fault doctrine.” This decision, defendants assert,
“suggests that section 1431.2 should apply to intentional tortfeasors.”


Defendants' reliance on Weidenfeller is misplaced. As defendants acknowledge, because the party
who acted intentionally in that case “was not named as a defendant,” Weidenfeller “did not address”
whether an intentional tortfeasor “is entitled to apportionment” under the law. The plaintiff in
Weidenfeller, after being injured during an ***220  unprovoked assault in a bar parking lot, sued
— and obtained a verdict against — the bar and its owners based on their “negligence” in failing
“to provide adequate lighting and a security presence.” (Weidenfeller, supra, 1 Cal.App. 4th at p. 4,
2 Cal.Rptr.2d 14.) Thus, as here relevant, the sole issue before the appellate court was whether the
judgment against the negligent defendants for noneconomic damages should be reduced pursuant
to section 1431.2 based on the percentage of fault the jury attributed to the assailant's intentional
acts. (Weidenfeller, at p. 4, 2 Cal.Rptr.2d 14.) The court's affirmative answer to that question did
not, as defendants assert, “suggest[ ]” the *22  converse, i.e., that intentional tortfeasors are entitled
to reduce their liability based on the negligent acts of the plaintiff or other actors. This is clear from
the fact that the court expressly distinguished Godfrey and Allen on the ground that they precluded
“intentional actor[s]” from “shift[ing] [their] financial burden to a negligent party,” and did not
involve “the converse situation” — at issue in Weidenfeller — where “transfer [of[ the intentional
actor's responsibility to the negligent tortfeasor” is sought. (Weidenfeller, at p. 7, 2 Cal.Rptr.2d 14.)


But the Weidenfeller court did not merely distinguish Godfrey and Allen, it endorsed and ultimately
relied on their holding that intentional tortfeasors may not shift liability to negligent actors.
In seeking to preclude reduction of the negligent defendants' liability under section 1431.2,
the plaintiff in Weidenfeller argued that the statute did not apply because (1) “[c]omparative
fault principles ... are inapplicable whenever one party ... acted intentionally,” (2) his assailant's
“conduct was intentional,” and (3) his lawsuit therefore was “not an action ‘based upon principles
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of comparative fault’ ” within the meaning of the statute. (Weidenfeller, supra, 1 Cal.App.4th
at p. 5, 2 Cal.Rptr.2d 14.) In rejecting this argument, the Court of Appeal reasoned in part
that the plaintiff's interpretation would “distort[ ] the meaning” of the statute by precluding “a
negligent tortfeasor” from invoking its benefits “where the other tortfeasors act intentionally.” (Id.
at p. 6, 2 Cal.Rptr.2d 14.) This “absurd[ ]” result, the court explained, would “violate[ ] the
commonsense notion” that an “intentional actor [should] bear full responsibility for its act” (ibid.)
and “the common law determination that a party who commits intentional misconduct should not
be entitled to escape responsibility for damages based upon the negligence of the victim or a joint
tortfeasor” (id. at p. 7, 2 Cal.Rptr.2d 14). These principles, the court stated, are “reflected in the
Legislature's enactment of Code of Civil Procedure section 875,” which expressly “preclud[es]
contribution for ‘any tortfeasor who has intentionally injured the injured person’ ” (Weidenfeller,
at p. 6, 2 Cal.Rptr.2d 14), and in Godfrey and Allen, which held “that an intentional actor cannot
rely on someone else's negligence to shift responsibility for his or her own conduct” (Weidenfeller,
at pp. 6–7, 2 Cal.Rptr.2d 14). Given these authorities, the court concluded, “[t]here is no principled
basis” for construing the statute to allow an “injured party ... to transfer the intentional actor's
responsibility to the negligent tortfeasor.” (Id. at p. 7, 2 Cal.Rptr.2d 14.) As this analysis shows,
Weidenfeller actually provides further support for the view that, under **344  existing principles
of comparative fault, intentional tortfeasors are not entitled to reduction of their liability based on
the negligent acts of others.


For similar reasons, the post-Proposition 51 decisions cited by amici curiae on behalf of defendants
— the Association of Southern California Defense Counsel and the Association of Defense
Counsel of Northern California and Nevada — do not ***221  constitute contrary authority. As
amici curiae note, in *23  Rosh v. Cave Imaging Systems, Inc. (1994) 26 Cal.App.4th 1225, 1233,
32 Cal.Rptr.2d 136 (Rosh), the court stated that “the comparative fault doctrine ... is designed to
permit the trier of fact to consider all relevant criteria in apportioning liability” and allows jurors to
“ ‘evaluate the relative responsibility of various parties for an injury (whether their responsibility
for the injury rests on negligence, strict liability, or other theories of responsibility).’ ” (Rosh, at
p. 1233, 32 Cal.Rptr.2d 136.) As amici curiae also note, in Scott v. County of Los Angeles (1994)
27 Cal.App.4th 125, 151, 32 Cal.Rptr.2d 643 (Scott), the court, after declaring itself to be “in
accord with” Weidenfeller, stated: “It follows that in all cases in which a negligent actor and one
or more others jointly caused the plaintiff's injury, the jury should be instructed that, assuming 100
percent represents the total causes of the plaintiff's injury, liability must be apportioned to each
actor who caused the harm in direct proportion to such actor's respective fault, whether each acted
intentionally or negligently or was strictly liable [citations], and whether or not each actor is a
defendant in the lawsuit ....” (Some italics omitted.)


But Rosh and Scott, like Weidenfeller, involved negligent tortfeasors seeking to reduce their
liability based on the intentional acts of a third party. (Scott, supra, 27 Cal.App.4th at pp. 133–134,
32 Cal.Rptr.2d 643; Rosh, supra, 26 Cal.App.4th at pp. 1229, 1232–1233, 32 Cal.Rptr.2d 136.)



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991191896&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_4041_5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_5

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991191896&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_4041_5&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_5

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991191896&pubNum=0003484&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991191896&pubNum=0003484&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991191896&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991191896&pubNum=0003484&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS875&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991191896&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_4041_6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_6

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991191896&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_4041_6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_6

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982102952&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982147649&pubNum=0000226&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991191896&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_4041_6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_6

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991191896&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_4041_6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_6

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991191896&pubNum=0003484&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991191896&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994151494&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_4041_1233&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1233

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994151494&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_4041_1233&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1233

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994151494&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994151494&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_4041_1233&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1233

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994151494&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_4041_1233&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1233

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994159023&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_4041_151&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_151

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994159023&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_4041_151&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_151

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994159023&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991191896&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994151494&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994159023&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991191896&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994159023&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_4041_133&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_133

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994159023&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_4041_133&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_133

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994151494&pubNum=0004041&originatingDoc=I799c9c60db4311ea8fcf98c4a297e5e3&refType=RP&fi=co_pp_sp_4041_1229&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1229





B.B. v. County of Los Angeles, 10 Cal.5th 1 (2020)
471 P.3d 329, 267 Cal.Rptr.3d 203, 20 Cal. Daily Op. Serv. 8047...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 22


Given this context, and the rule that “ ‘cases are not authority for propositions not considered’
” (American Federation of Labor v. Unemployment Ins. Appeals Bd., supra, 13 Cal.4th at p. 1039,
56 Cal.Rptr.2d 109, 920 P.2d 1314), the statements on which amici curiae rely are not authority
for the proposition that intentional tortfeasors may, under existing principles of comparative fault,
shift liability to negligent actors. Indeed, to view Scott more broadly would be to ignore the fact
that the Scott court primarily relied on Weidenfeller and that Weidenfeller, for reasons explained
above, actually supports the conclusion that under existing California principles of comparative
fault, intentional tortfeasors are not entitled to reduce their liability based on the negligent acts
of others. Finally, Scott's statement that “the jury should be instructed” to make an allocation of
responsibility as to “each actor who caused the harm in direct proportion to such actor's respective
fault (Scott, at p. 151, 32 Cal.Rptr.2d 643, italics omitted) says nothing about whether the judgment
the court later enters against an intentional actor should be in the amount of the plaintiff's entire
damages — i.e., joint and several — or in an amount reduced to reflect the jury's allocation.
Under Scott's holding that “a negligent actor” is entitled to have its liability reduced based on
the acts of intentional tortfeasors (ibid.), the jury must make an allocation of responsibility as to
those intentional tortfeasors, or there would be no basis for making the reduction of the negligent
defendant's liability. Scott's direction that juries be instructed to make such allocations therefore
does not imply that the eventual judgment the court later enters against any intentional tortfeasors
should also be reduced in accordance with the jury's allocation.


*24  The preceding discussion demonstrates that California principles of comparative fault have
never required or authorized the reduction of an intentional tortfeasor's liability based on the acts
of others. Because section 1431.2, subdivision (a), incorporates those “principles of comparative
fault,” we agree with plaintiffs that the statute does not entitle Aviles to reduce his liability ***222
based on the acts of Burley or the other defendants.


C. Other Indicia of Intent
In addition to the language of section 1431.2 itself, defendants rely on several other sources to
support their view that section 1431.2 provides for reduction of an intentional **345  tortfeasor's
liability based on the negligent acts of others. For reasons explained below, we disagree.


1. Section 1431.1
Invoking the principle that courts should construe a statute's language, not “in isolation, but in the
context of the statutory framework as a whole” (Sierra Club v. Superior Court (2013) 57 Cal.4th
157, 165, 158 Cal.Rptr.3d 639, 302 P.3d 1026), defendants argue that the findings and declarations
the voters codified in section 1431.1 when they adopted Proposition 51 “confirm[ ]” section 1431.2
's “application to all defendants no matter the nature of their fault.” The former section, defendants
argue, “makes no exception for any category of defendants, declaring in relevant part: ‘The legal
doctrine of joint and several liability ... has resulted in a system of inequity and injustice’; it further
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states that ‘to remedy these inequities, defendants in tort actions shall be held financially liable
in closer proportion to their degree of fault. To treat them differently is unfair and inequitable.’
” According to defendants, “[t]he only way to fulfill Proposition 51's purpose of ensuring that
‘defendants in tort actions shall be held financially liable in closer proportion to their degree of
fault’ (Civ. Code, § 1431.1) is to treat intentional and negligent tortfeasors equally.”


For several reasons, defendants' argument is unpersuasive. First, it presumes that the word “fault”
in section 1431.1 includes intentional conduct. However, as explained above, at the time the voters
considered Proposition 51, the word “fault” in tort law generally — and in the comparative fault
context in particular — included negligent (even willful) conduct and liability based on strict
liability, but not intentional conduct. And section 1431.1, like section 1431.2, contains no reference
to intentional conduct.


Second, defendants fail to explain how or why it would be “ ‘unfair’ ” or “ ‘inequitable’ ” to treat
those who intentionally commit tortious acts differently from those who act negligently or whose
responsibility arises from *25  principles of strict liability. As previously explained, before and
after Proposition 51's passage, California law, both common and statutory, has treated intentional
tortfeasors differently from negligent and strictly liable tortfeasors with respect to the doctrines
of contributory negligence and contribution. In this regard, it is notable that Proposition 51 did
not even mention Code of Civil Procedure section 875, which since 1957 has established “a right
of contribution among” multiple “defendants in a tort action” (id., subd. (a)), but has expressly
denied that right to intentional tortfeasors (id., subd. (d)).


Third, defendants also fail to explain how intentional tortfeasors fit within the category of
defendants that section 1431.1 identifies as needing relief: “ ‘deep pocket’ ” entities and individuals
(id., subd. (a)) “included in lawsuits even though there [is] little or no basis for finding them at
fault,” simply because they are “perceived to have substantial financial resources or insurance
coverage” (id., subd. (b)). As to those committing intentionally tortious conduct that inflicts injury,
it can hardly be said there is “little or no basis for finding them at fault.” (Ibid.) As for the
financial ability of such defendants to pay damages, when Proposition 51 was adopted, California
law, ***223  as it does today, precluded insurance coverage “for loss intentionally caused by
the insured.” (Taylor v. Superior Court (1979) 24 Cal.3d 890, 904, 157 Cal.Rptr. 693, 598 P.2d
854, citing Ins. Code, § 533 [insurers are “not liable for a loss caused by the wilful act of the
insured”], and Civ. Code, § 1668 [“contracts which have for their object, directly or indirectly, to
exempt anyone from responsibility for ... willful injury to the person ... of another ... are against the
policy of the law”].) For these reasons, we see nothing in the findings and declarations set forth in
section 1431.1 that signals an intent to change long-standing law regarding intentional tortfeasors
or that convinces us to alter our construction, based on that long-standing law, of section 1431.2
's language.
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2. Unpassed Bill
Defendants also base their reading of section 1431.2 on the difference between its language and
that of an unpassed statute, introduced in the Legislature about four months before Proposition
51's passage, that **346  addressed apportionment of noneconomic damages. The proposed
statute, defendants emphasize, contained the following “exception for intentional tortfeasors: ‘The
allocation provided for by this section shall not apply to any person who intentionally injures
another.’ ” (See Assem. Bill No. 4271 (1985–1986 Reg. Sess.) as introduced Feb. 21, 1985, § 2.)
“[B]y contrast,” defendants assert, “[n]othing in the text of section 1431.2, subdivision (a) qualifies
or modifies the phrase ‘each defendant’ in a manner that excludes defendants found liable for an
intentional tort.” Thus, the drafters of Proposition 51 “included,” and *26  the voters “approved,”
“no exception” for intentional tortfeasors, and this court “ ‘cannot create’ ” one absent “ ‘an explicit
legislative intention to do so.’ ”


[7]  [8] Defendants' argument is unpersuasive. As we have stated, “ ‘legislative antecedents’
” of an initiative statute that were “ ‘not directly presented to the voters ... are not relevant’
” in construing the statute. (Robert L. v. Superior Court (2003) 30 Cal.4th 894, 904–905, 135
Cal.Rptr.2d 30, 69 P.3d 951.) Nor is the “ ‘motive or purpose of [an initiative's] drafters ... relevant
to its construction, absent reason to conclude that the [voters were] aware of that purpose and
believed the language of the proposal would accomplish it.’ ” (Id. at p. 904, 135 Cal.Rptr.2d 30, 69
P.3d 951.) Moreover, defendants' argument ignores a significant textual difference between section
1431.2 and the unpassed statute. The latter did not contain the qualifying phrase in the former that
is at the heart of this case — “based upon principles of comparative fault” (§ 1431.2, subd. (a))
— but instead broadly provided, without qualification, for allocation of noneconomic damages
“[i]n an action for personal injury, property damage or wrongful death where an indivisible injury
has been sustained by the plaintiff as a proximate result of the wrongful conduct of two or more
persons” (Assem. Bill No. 4271 (1985–1986 Reg. Sess.) as introduced Feb 21, 1986, § 2). As
plaintiffs argue, in light of the proposed statute's broad and unqualified language, a provision
“specifically refer[ring] to intentional tortfeasors” would have been called for were the intent “to
exclude them from benefiting from apportionment.” As our prior analysis demonstrates, because
section 1431.2, subdivision (a), calls for apportionment “based upon principles of comparative
fault,” the absence of an express exclusion for intentional tortfeasors does not have the significance
defendants assert. As our prior analysis also demonstrates, adopting defendants' construction
would render this additional phrase without meaning.


***224  Moreover, defendants' argument is inconsistent with several California decisions
involving section 1431.2, subdivision (a). For example, although that section is silent regarding
defendants who are liable both vicariously and based on their own negligence, in Diaz, supra,
51 Cal.4th at pages 1159–1160, 126 Cal.Rptr.3d 443, 253 P.3d 535, we construed the statute,
consistent with an express provision of the same unpassed bill on which defendants here rely, to
preclude allocation of a share of liability based on the defendant's negligence, where the defendant
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admits to vicarious liability for negligent acts of its employee. And in Wilson v. John Crane, Inc.
(2000) 81 Cal.App.4th 847, 856, 97 Cal.Rptr.2d 240, the court, in holding that apportionment
under section 1431.2 applies to strict liability claims, rejected the plaintiff's reliance on the fact that
the statute makes no express reference to such claims, unlike proposed but “unenacted” statutes
that “explicitly prescribed the application of comparative fault principles to claims sounding in
strict products liability.” Such claims, the court reasoned, “are of a type clearly understood at the
time of *27  [Proposition 51's] enactment to fall within the description chosen,” i.e., an “ ‘action
for personal injury, property damage, or wrongful death, based upon principles of comparative
fault.’ ” (Wilson, at p. 586, 97 Cal.Rptr.2d 240, quoting § 1431.2, subd. (a)) By contrast, as we
have demonstrated, an intentional tort claim clearly is not of such a type. For all of these reasons,
defendants' reliance on the fact that section 1431.2, unlike the unpassed statute, does not contain
an express exclusion for intentional tortfeasors, is unpersuasive.


3. Ballot Materials
Defendants also argue that, to the extent section 1431.2 's text is ambiguous, “[t]he official
**347  Proposition 51 ballot materials confirm that the voters intended [the statute] to apply to
all defendants, without exception.” Defendants base their argument principally on the following:
(1) the statement of the Legislative Analyst that “[t]his measure ... limits the liability of each
responsible party in a lawsuit to that portion of non-economic damages that is equal to the
responsible party's share of fault” (Ballot Pamp., Primary Elec. (June 3, 1986) analysis of Prop. 51
by Legis. Analyst, p. 32 (Ballot Pamphlet)); and (2) the absence “in the ballot materials” of “the
terms ‘intent’ or ‘intentional’ ” or of any “mention” that there were “exceptions to Proposition
51's applicability” or that “the actions subject to Proposition 51 were limited to only those ‘based
upon’ principles of comparative fault.”


Again, for several reasons, defendants' arguments are unpersuasive. First, as explained earlier, we
have previously rejected the argument that, in light of the statutory language, the statute makes
reduction of liability available to all defendants, without exception. (Diaz, supra, 51 Cal.4th at p.
1156–1150, 126 Cal.Rptr.3d 443, 253 P.3d 535.) The broad and general statement of the Legislative
Analyst on which defendants rely does not convince us we should now hold otherwise. In this
regard, we note that that statement is also overbroad insofar as it refers to limiting liability of
responsible parties “in a lawsuit.” (Ballot Pamp., supra, analysis of Prop. 51 by Legis. Analyst, p.
32.) By its terms, section 1431.2, subdivision (a) applies, not in any lawsuit, but only in “action[s]
for personal injury, property damage, or wrongful death.” “[T]he generality and brevity of the
Legislative Analyst's commentary ... cannot plausibly be viewed as implicitly [expanding] the
scope of the statute in the manner advocated by defendants.” (People ex rel. Lungren v. Superior
Court (1996) 14 Cal.4th 294, 308, 58 Cal.Rptr.2d 855, 926 P.2d 1042 [construing ***225  Health
& Safety Code provisions enacted through initiative.)
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Second, contrary to defendants' argument, the ballot materials did, in fact, inform voters that
application of section 1431.2, subdivision (a), was subject to “principles of comparative fault.”
Those materials included the text of the proposed statute itself, including the phrase “based upon
principles of comparative fault.” (See Ballot Pamp., supra, text of Prop. 51, § 4, p. 33.) That *28
the phrase was not mentioned in any of the accompanying commentary or arguments is not a basis
for expanding the statute's application. (See DaFonte, supra, 2 Cal.4th at p. 602, 7 Cal.Rptr.2d 238,
828 P.2d 140 [ballot arguments and analyses, though sometimes helpful in resolving ambiguities
in an initiative measure, “cannot vary its plain import”].)


Third, in several respects, the comments in the ballot materials, though not expressly referring to
liability for intentional torts, suggest that Proposition 51 was directed at other types of tort liability.
The Attorney General's “Official Title and Summary” stated that (1) “[u]nder existing law,”
where a plaintiff obtains a damage award “against multiple defendants,” “[a] defendant paying
all the damages may seek equitable reimbursement from other defendants,” and (2) “[u]nder” the
proposed law, “this rule” would “[c]ontinue[ ] to apply to ‘economic damages.’ ” (Ballot Pamp.,
supra, Official Title and Summary of Prop. 51, p. 32.) These comments describe the state of
California law, both before and after Proposition 51's adoption, only with respect to liability for
nonintentional torts. As we have previously explained, at the time of Proposition 51's adoption,
both statutory and common law precluded intentional tortfeasors from “seek[ing] equitable
reimbursement from other defendants.” (Ballot Pamp., supra, Official Title and Summary of Prop.
51, p. 32.) And Proposition 51 did nothing to alter that preclusion and allow intentional tortfeasors
to seek equitable indemnity for economic damages.


Comments in the Legislative Analyst's analysis similarly refer to California law as it applied only to
nonintentional torts. In explaining the measure's background, the analysis stated that in “a lawsuit”
by “someone [who] is injured or killed, or suffers property damage,” “[i]f the court finds that the
injured party was partly responsible for the injury, the responsibility of the other party is reduced
accordingly.” (Ballot Pamp., supra, analysis of Prop. 51 by Legis. Analyst, p. 32.) As previously
explained, under California law **348  as it existed when the voters adopted Proposition 51, this
accurately described the rule in cases involving negligence and strict liability, but not in cases
involving intentional torts; in the latter context, the law precluded intentional tortfeasors from
reducing their liability based on the injured party's conduct. In this respect, the comments of the
Legislative Analyst, like those of the Attorney General, suggest that Proposition 51 was directed
at liability for nonintentional torts.


Nothing in the ballot arguments — either pro or con — persuades us that Proposition 51's scope
is, or was intended to be, broader. In arguing that section 1431.2 makes reduction of liability
available to all defendants regardless of the basis for liability, defendants cite the statement in the
argument in favor of the measure that taxpayers and consumers ultimately pay the costs of “huge
‘deep pocket’ court awards” — “through high taxes, increased costs of *29  goods and services,
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and reduced governmental services” — “[r]egardless of whether it is a city, county or private
enterprise.” (Ballot Pamp., supra, argument in favor of Prop. 51, p. 34.) But this statement merely
suggests that the universe ***226  of defendants to which the statute may apply includes cities,
counties, and private enterprises; it does not suggest that such defendants may invoke the statute
even when they commit intentionally tortious conduct. Notably, immediately after the statement
defendants cite, the argument in favor of the measure, in explaining “[h]ow ... the ‘deep pocket’
law work[s],” discussed a hypothetical “ACCIDENT VICTIM” who, after being injured when a
drunk driver runs a red light and hits another car, seeks recovery from a city for having a “faulty”
stop light. (Ibid.) Similarly, the argument against the measure explained that Proposition 51 would
“scrap[ ]” the existing system for allocating fault among “everyone found guilty [of having] caused
[an] accident to occur,” which “put[s] the responsibility where it belongs: not on innocent victims,
but on drunk drivers, manufacturers of dangerous products or toxic waste and unsafe roads and
highways.” (Ballot Pamp., supra, argument against Prop. 51, p. 35, italics added.) These statements
do not suggest that the measure's scope included liability for intentionally tortious conduct, or
hinted to voters that if they were injured in a criminal attack, and either they or someone else
negligently contributed to their injury, they would no longer be able to fully recover from the
perpetrator. “One could reasonably expect [that] a change [in the law] of this magnitude would be
made clear in both legal text and ballot argument.” (People v. Anderson (1987) 43 Cal.3d 1104,
1161, 240 Cal.Rptr. 585, 742 P.2d 1306; see People v Valencia (2017) 3 Cal.5th 347, 364, 220
Cal.Rptr.3d 230, 397 P.3d 936 [“ ‘We cannot presume ... the voters intended the initiative to effect
a change in law that was not expressed or strongly implied in either the text of the initiative or the
analyses and arguments in the official ballot pamphlet.’ ”].) For this reason, we are not persuaded
that the failure of the ballot materials to expressly mention the measure's effect on intentional
tortfeasors supports defendants' position.


[9] Based on the preceding analysis, we hold that section 1431.2, subdivision (a), does not
authorize a reduction in the liability of intentional tortfeasors for noneconomic damages based on
the extent to which the negligence of other actors — including the plaintiffs, any codefendants,
injured parties, and nonparties — contributed to the injuries in question. 4


4 We express no opinion on whether negligent tortfeasors may, under section 1431.2,
subdivision (a), obtain a reduction in their liability for noneconomic damages based on
the extent to which an intentional tortfeasor contributed to the injured party's injuries. We
also express no opinion on whether, for policy reasons, existing common law principles of
comparative fault should be changed vis-à-vis intentional tortfeasors.


*30  III. DISPOSITION
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For the reasons set forth above, we reverse the judgment of the Court of Appeal and remand for
further proceedings consistent with this opinion.


We Concur:


CANTIL-SAKAUYE, C.J.


CORRIGAN, J.


LIU, J.


CUÉLLAR, J.


KRUGER, J.


GROBAN, J.


Concurring Opinion by Justice Liu
**349  In Compton, on the evening of August 3, 2012, several witnesses called the police after
they saw Darren Burley attacking a woman in the street. When police arrived ***227  and
attempted to stop him, Burley resisted arrest; the police suspected that Burley was under the
influence of drugs. Deputy David Aviles then pinned Burley to the ground while other officers beat
him with a flashlight and tasered him repeatedly. Deputy Aviles pressed his knees on Burley's neck
and back with the full weight of his 200-pound body. A witness saw Burley gasping for air. When
Burley lost consciousness, none of the officers rendered aid. Burley never regained consciousness
and died 10 days later.


Darren Burley was Black. By happenstance, we heard oral argument in this case one week after
another Black man, George Floyd, was killed by a Minneapolis police officer who pressed his
knee into Floyd's neck with the full weight of his body for 8 minutes and 46 seconds — an incident
that galvanized protests in every state across the country and throughout the world. (Burch et al.,
How Black Lives Matter Reached Every Corner of America, N.Y. Times (June 13, 2020); Bender
& Winning, Antiracism Protests Erupt Around the World in Wake of George Floyd Killing, Wall
Street Journal (June 7, 2020).) In all likelihood, the only reason Darren Burley is not a household
name is that his killing was not caught on videotape as Floyd's was.


Sadly, what happened to these men is not happenstance. Variants of this fact pattern have occurred
with distressing frequency throughout the country and here in California. (See, e.g., People v.
Mehserle (2012) 206 Cal.App.4th 1125, 1133, 142 Cal.Rptr.3d 423 [“[Oscar] Grant protested, ‘I
can't breathe. Just get off of me. I can't breathe. I quit. I surrender. I quit.’ ”]; Garlick v. County
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of Kern (E.D.Cal. 2016) 167 F.Supp.3d 1117, 1134 [“[David] Silva was chest-down with weight
on his back. ... [T]hroughout the altercation, Silva was ... yelling out ‘help,’ and ‘help me.’ ”];
Martinez v. City of Pittsburg (N.D.Cal., Mar. 8, 2019, No. 17-cv-04246-RS) 2019 WL 1102375,
p. *3 [“Once [Humberto] Martinez was secured, Elmore ... continued to apply pressure to the side
of Martinez's head and kept his knee on Martinez's upper back for approximately 30 seconds. ...
Eventually, one of the officers noticed that Martinez was turning purple, at which point they
rolled him to *31  his side and removed the handcuffs.”]; People v. O'Callaghan (Mar. 13, 2017,
B265928) 2017 WL 958396, p. *1 [nonpub. opn.] [“[Alesia] Thomas remarked, ‘I can't move’
and ‘I can't breathe’ ” and officer “proceeded to kick Thomas three times in her lower abdomen”];
C.R. v. City of Antioch (N.D.Cal., June 25, 2018, No. 16-cv-03742-JST) 2018 WL 3108982, p. *2
[witness “testified that he heard [Rakeem] Rucks say at some point while he was on the ground,
‘Get me up out of the dirt. I'm breathing dirt. It's hard to breathe.’ ”].)


Today's opinion holds that Civil Code section 1431.2 does not permit an intentional tortfeasor
to offset liability for noneconomic damages based on the negligence of other actors. (Maj. opn.,
ante, 267 Cal.Rptr.3d at pp. 206–208, 224–225, 471 P.3d at pp. 331–333, 347.) Thus, Burley's
family may recover the full amount of their noneconomic damages. But even as the wrongful death
judgment here affords a measure of monetary relief to Burley's family, it does not acknowledge the
troubling racial dynamics that have resulted in state-sanctioned violence, including lethal violence,
against Black people throughout our history to this very day. (See Felker-Cantor, Policing Los
Angeles: Race, Resistance, and the Rise of the LAPD (2018); Coates, Between the World and Me
(2015); Baldwin, The Fire Next Time (1963).)


Wrongful death statutes trace their origins to the 19th century, when state legislatures, alarmed
at the increasing rate of ***228  fatal workplace accidents, attempted to force corporations to
compensate the family members of accident victims. (Malone, The Genesis of Wrongful Death
(1965) 17 Stan. L.Rev. 1043, 1043; see **350  Hillebrand v. Standard Biscuit Co. (1903) 139
Cal. 233, 73 P. 163 [wrongful death action by father and mother for death of their daughter while
employed at biscuit factory]; Daves v. Southern Pac. Co. (1893) 98 Cal. 19, 32 P. 708 [wrongful
death action for death of husband while repairing railroad].) The elements of a wrongful death
action are the underlying tort (in this case, battery), a resulting death, and damages. (Code Civ.
Proc., § 377.60; see Lattimore v. Dickey (2015) 239 Cal.App.4th 959, 968, 191 Cal.Rptr.3d 766.)
Although this tort encompasses the wrong inflicted on Burley and provides compensation to his
family, it gives no hint that what happened here has a history. And reckoning with that history is
necessary if we are to prevent the wrongful deaths of more African Americans in the future.


The Legislature has at times attempted to redress the specific harm of violence against African
Americans. Burley's family has also sought relief under the Tom Bane Civil Rights Act (Bane
Act), which provides a right of action against a person who, whether or not acting under the
color of law, violates “by threat, intimidation, or coercion” another person's federal or state rights.
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(Civ. Code, § 52.1, subd. (b).) The Bane Act *32  was passed to “ ‘stem a tide of hate crimes’ ”
against minorities in the 1980s. (Venegas v. County of Los Angeles (2004) 32 Cal.4th 820, 843, 11
Cal.Rptr.3d 692, 87 P.3d 1.) In addition, the Ralph Civil Rights Act of 1976 (Ralph Act) forbids
violence or intimidation “on account of” certain protected characteristics, including race. (Civ.
Code, § 51.7, subd. (b).) These laws acknowledge the racial dimensions of acts of violence against
African Americans. But in the excessive force context, applying the coercion element of a Bane
Act claim has not been straightforward, as the Burley family's litigation in the Court of Appeal
demonstrates. (B.B. v. County of Los Angeles (2018) 25 Cal.App.5th 115, 129–134, 235 Cal.Rptr.3d
457.) And although the Ralph Act provides liability for intentional discrimination (Gabrielle A.
v. County of Orange (2017) 10 Cal.App.5th 1268, 1291, 217 Cal.Rptr.3d 275), one may ask what
other measures are necessary given what we know about unconscious bias. (See Banks, Eberhardt
& Ross, Discrimination and Implicit Bias in a Racially Unequal Society (2006) 94 Calif. L.Rev.
1169, 1182–1189.)


Moreover, the efficacy of these laws has sometimes been undermined by the very racial disparities
they were meant to correct. When litigants have recovered damages, verdicts have often reflected
racial disparities in income and health outcomes. Until the Legislature prohibited the practice
this year, California juries routinely consulted tables estimating earning potential based on race
and gender when awarding economic damages to prevailing plaintiffs. (Civ. Code, § 3361, added
by Stats. 2019, ch. 136, § 2.) This “perpetuate[d] systemic inequalities” and “disproportionately
injure[d] women and minority individuals,” who on average earn less than white men. (Stats. 2019,
ch. 136, § 1; see Avraham & Yuracko, Torts and Discrimination (2017) 78 Ohio St. L.J. 661, 664.)


Nor should we assume that damages are enough to reliably deter police misconduct. Local
jurisdictions must indemnify officers for any nonpunitive damages judgments or settlements in
suits brought against them (with few exceptions), which effectively means that taxpayers foot the
bill. (Gov. Code, §§ 825, subd. (a), 825.2.) And these payouts often come from law enforcement
budgets specifically set aside for such purposes or from the local jurisdiction's general ***229
funds. (See Schwartz, How Governments Pay: Lawsuits, Budgets, and Police Reform (2016) 63
UCLA L.Rev. 1144, 1165; id. at p. 1241 [Los Angeles Sheriff's Department budgeted more than
$35 million for lawsuit payouts annually between 2012 and 2014].) As a result, officers and their
departments are often insulated from the financial consequences of their actions. (See Schwartz,
Police Indemnification (2014) 89 N.Y.U. L.Rev. 885, 953.)


Separate from this action, Burley's family also sought redress under federal law, specifically 42
United States Code section 1983 (section 1983). ( *33  T.E. v. County of Los Angeles (C.D.Cal.,
Feb. 25, 2016, No. 15-cv-5826).) On several occasions, Congress has enacted civil rights statutes in
response to law enforcement violence against African Americans. Although these laws, including
section 1983, provide a measure of recognition that the **351  police officer's knee on Darren
Burley's neck is part of a legacy of anti-Black violence, their efficacy has been much debated. The
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Burley family's federal suit was dismissed because the statute of limitations had run (T.E., at p.
*1), but even if the suit had gone forward, the family would have needed to overcome a number
of hurdles in order to obtain relief.


Section 1983 provides a cause of action against state and local officials who violate individual
constitutional and statutory rights while acting “under color of” state law. (42 U.S.C. § 1983.) After
the Civil War, the Ku Klux Klan continued to terrorize African Americans in the South. Beatings,
lynchings, and destruction of Black-owned property were common, and local authorities and courts
routinely refused to enforce state criminal laws against perpetrators and often participated in the
violence themselves. (See Monroe v. Pape (1961) 365 U.S. 167, 171, 81 S.Ct. 473, 5 L.Ed.2d 492,
overruled in part by Monell v. New York City Dept. of Social Services (1978) 436 U.S. 658, 98
S.Ct. 2018, 56 L.Ed.2d 611; Gilles, Breaking the Code of Silence: Rediscovering “Custom” in
Section 1983 Municipal Liability (2000) 80 B.U. L.Rev. 17, 55.) Congress enacted section 1983
to “interpose the federal courts between the States and the people,” providing African Americans
redress when the very officials sworn to protect them from violence were its perpetrators. (Mitchum
v. Foster (1972) 407 U.S. 225, 242, 92 S.Ct. 2151, 32 L.Ed.2d 705; see Civil Rights Act of 1871,
ch. 22, § 1, 17 Stat. 13, as amended, 42 U.S.C. § 1983).


But the doctrine of qualified immunity shields officials from liability under section 1983 so long
as their “conduct does not violate clearly established statutory or constitutional rights of which
a reasonable person would have known.” (Harlow v. Fitzgerald (1982) 457 U.S. 800, 818, 102
S.Ct. 2727, 73 L.Ed.2d 396.) To show that a right was clearly established at the time of the
conduct, a plaintiff must identify precedent governing “the specific facts at issue” that has “
‘placed the statutory or constitutional question beyond debate.’ ” (Kisela v. Hughes (2018) 584
U.S. ––––, ––––, ––––, 138 S.Ct. 1148, 1153, 1152, 200 L.Ed.2d 449.) Applying this standard, a
federal appeals court has concluded that even if binding authority has held it is excessive force to
unleash a police dog on a surrendering suspect in a canal in the woods, it is not necessarily clearly
established that unleashing a police dog on a motionless suspect in a bushy ravine is excessive
force. (Compare Priester v. City of Riviera Beach (11th Cir. 2000) 208 F.3d 919, 927, with Jones v.
Fransen (11th Cir. 2017) 857 F.3d 843, 854.) Such examples have led one federal judge to observe
that qualified immunity has allowed “public officials [to] duck consequences for bad behavior —
no matter how palpably unreasonable — as *34  long as they were the first to ***230  behave
badly.” (Zadeh v. Robinson (5th Cir. 2019) 928 F.3d 457, 479 (conc. & dis. opn. of Willett, J.),
italics omitted.) Another federal judge, in a powerful and extensive account of the racial history of
section 1983 and the continuing lack of accountability for police harassment and violence against
African Americans, has noted that qualified immunity in its present form is “extraordinary and
unsustainable.” (Jamison v. McClendon (S.D.Miss., Aug. 4, 2020, No. 3:16-cv-00595-CWR-LRA)
––– F.Supp.3d ––––, ––––, 2020 WL 4497723, p. *29.) Today there are numerous proposals to
narrow or eliminate this judicially created limitation on section 1983 liability. (H.R. No. 7085,
116th Cong., 2d Sess. (2020); H.R. No. 7115, 116th Cong., 2d Sess. (2020); H.R. No. 7120, 116th
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Cong., 2d Sess. (2020); Sen. No. 4036, 116th Cong., 2d Sess. (2020); Sen. No. 4142, 116th Cong.,
2d Sess. (2020); Sen. No. 3912, 116th Cong., 2d Sess. (2020).)


With respect to injunctions, high court precedent has constrained substantive review of police
misconduct claims. In City of Los Angeles v. Lyons (1983) 461 U.S. 95, 103 S.Ct. 1660, 75 L.Ed.2d
675, the high court held that Adolph Lyons, a Black man pulled over and put in a chokehold by Los
Angeles police officers, did not have standing to seek an injunction against the use of chokeholds
because he could not establish that he would again be subject to the same abuse. (Id. at p. 105,
103 S.Ct. 1660.) Moreover, in order to hold municipalities liable for failure to train or supervise
officers (often a necessary component of structural reform), the high court has held that a plaintiff
must show that the **352  department's conduct amounted to “deliberate indifference to the rights
of persons.” (City of Canton v. Harris (1989) 489 U.S. 378, 388, 109 S.Ct. 1197, 103 L.Ed.2d 412.)


Another federal law allows the United States Department of Justice to sue police departments for
engaging in a pattern and practice of constitutional rights violations. (34 U.S.C. § 12601, former
42 U.S.C. § 14141.) Enacted in 1994 as part of the Violent Crime Control and Law Enforcement
Act (Pub.L. No. 103–322, 108 Stat. 1796), section 12601 revived a bill that was introduced in the
aftermath of the police beating of Rodney King in Los Angeles. (See Gilles, Reinventing Structural
Reform Litigation: Deputizing Private Citizens in the Enforcement of Civil Rights (2000) 100
Colum. L.Rev. 1384, 1401; compare 34 U.S.C. § 12601 with H.R. No. 2972, 102d Cong., 1st
Sess., § 2 (1991).)


Since 1994, the United States Department of Justice has formally investigated 70 police
departments and reached more than 40 agreements requiring departments to overhaul internal
oversight measures, officer training, and disciplinary procedures. (Childress et al., Fixing the
Force, Frontline PBS (2018), <https://www.pbs.org/wgbh/frontline/interactive/fixingtheforce/>
[as of Aug. 7, 2020]. All Internet citations in this opinion are archived by year, *35  docket number,
and case name at <http://www.courts.ca.gov/38324.htm>.) The structural reforms resulting from
federal intervention have shown signs of effectively “reduc[ing] officer uses of force, reduc[ing]
civil liability for police misconduct, increas[ing] citizen satisfaction, and increas[ing] apparent
compliance with legal norms.” (Rushin & Garnett, State Labor Law and Federal Police Reform
(2017) 51 Ga. L.Rev. 1209, 1213 [collecting empirical studies].) But such investigations and
settlements are costly and depend on the political will of the governing federal administration. (See
Bell, Police Reform and the Dismantling of Legal Estrangement (2017) 126 Yale L.J. 2054, 2129.)
Under the current administration, the number of formal investigations launched by the Department
of Justice has declined to just one, and the Department ***231  has sharply curbed enforcement
of existing agreements. (See Childress, supra; Mazzone & Rushin, State Attorneys General As
Agents of Police Reform (2020) 69 Duke L.J. 999, 1028–1029.)
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A wrongful death judgment with substantial damages is one way of affirming the worth and dignity
of Darren Burley's life, and I join today's opinion. But the racial dimensions of this case should
not escape our notice. How are we to ensure that “the promise of equal justice under law is, for
all our people, a living truth”? (Cal. Supreme Ct., Statement on Equality and Inclusion (June
11, 2020), <https://newsroom.courts.ca.gov/ news/supreme-court-of-california-issues-statement-
on-equalityand-inclusion>.) Whatever the answer, it must involve acknowledging that Darren
Burley's death at the hands of law enforcement is not a singular incident unmoored from our racial
history. With that acknowledgment must come a serious effort to rethink what racial discrimination
is, how it manifests in law enforcement and the justice system, and how the law can provide
effective safeguards and redress for our neighbors, friends, and citizens who continue to bear the
cruel weight of racism's stubborn legacy.


I Concur:


CUÉLLAR, J.


All Citations


10 Cal.5th 1, 471 P.3d 329, 267 Cal.Rptr.3d 203, 20 Cal. Daily Op. Serv. 8047, 2020 Daily Journal
D.A.R. 8403


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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69 Cal.App.3d 66, 137 Cal.Rptr. 793


BUSTOP, Petitioner,
v.


THE SUPERIOR COURT OF LOS ANGELES COUNTY, Respondent; BOARD
OF EDUCATION OF THE CITY OF LOS ANGELES et al., Real Parties in Interest


Civ. No. 50701.
Court of Appeal, Second District, Division 2, California.


April 14, 1977.


SUMMARY


The Court of Appeal issued a peremptory writ of mandate directing a trial court to grant a nonprofit
corporation, composed predominantly of white parents opposed to mandatory reassignment or
busing of students, leave to intervene pursuant to Code Civ. Proc., § 387, in a desegregation
action involving a school district that had been previously found by the California Supreme
Court to be segregated in violation of Cal. Const., art. I, § 7, and which was required to submit
a constitutionally acceptable desegregation plan to the trial court for review. The court held
that the reassignment of students to schools distant from their residences would have a direct
social, educational and economic impact on the students so reassigned and their parents; that the
district's fear that the intervention would lead to a proliferation of interveners was unfounded; and
that intervention would not necessitate any duplication of evidence or repetition of proceedings
previously conducted. The court further held that the trial court abused its discretion in refusing to
permit intervention by the parent's organization to participate in the fashioning of any decree which
could result in the mandatory reassignment and busing of students where the parents represented
a proper and legitimate interest, and where, in the interest of fairness, the court should insure the
maximum involvement by all responsible interested and affected persons. (Opinion by The Court.)
*67


HEADNOTES


(1)
Parties § 10--Intervention--Interest of Parents and Students in Educational System.
A nonprofit corporation, composed predominantly of white parents, opposed to mandatory
reassignment or busing of students, facially satisfied the requirements of Code Civ. Proc., §
387, in a petition to intervene in an action involving desegregation of a unified school district
that was required to submit an acceptable desegregation plan to the trial court for approval,
where the reassignment of students to schools distant from their residences would have a direct
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social, educational and economic impact on the students so reassigned and their parents, where
intervention by the parent's organization would not lead to a proliferation of interveners, and
where intervention would not necessitate any duplication of evidence or repetition of proceedings
previously held, and where the petition to intervene was filed prior to the time the plan was
submitted to the court for approval and was therefore timely.


[See Cal.Jur.2d, Parties, § 50; Am.Jur.2d, Parties, §§ 143-145.]


(2)
Appellate Review § 142--Discretion of Trial Court--In Refusing to Permit Intervention.
A trial court abused its discretion in refusing to permit intervention pursuant to Code Civ. Proc., §
387, by a nonprofit corporation, composed predominantly of white parents, opposed to mandatory
reassignment or busing of students in an action involving desegregation of a unified school district
that was required to submit an acceptable desegregation plan to the court for approval, where
the parents represented a proper and legitimate interest, and where in the interest of fairness and
to insure the maximum involvement by all responsible and interested and affected persons the
parent's organization should participate in the fashioning of any decree which could result in the
mandatory reassignment and busing of students.


COUNSEL
Paul, Hastings, Janofsky & Walker, Lee G. Paul, Peter D. Collisson and Michael K. Lindsey for
Petitioner. *68
John H. Larson, County Counsel, and John P. Farrell, Deputy County Counsel, for Respondent.
McCutchen, Black, Verleger & Shea, G. William Shea, Winchester Cooley III, Betty Jane Kirwan,
Robert B. Damus, David Emmett Reynolds and Jerry F. Halverson for Real Party in Interest Board
of Education.
Lynn Pineda, Halvor T. Miller, Jr., Manning, Reynolds & Roberts, A. L. Wirin, Fred Okrand,
Thomas G. Neusom, Edward W. Medvene, Shockley, Duff & Hart-Nibbrig for other Real Parties
in Interest (plaintiffs Crawford et al., in Los Angeles Superior Court No. C-822854).


THE COURT.


In August of 1963, the case of “Mary Ellen Crawford, a minor, by Ellen Crawford, her guardian
ad litem, et al, Plaintiffs, vs. Board of Education of the City of Los Angeles, 1  Defendant,” (No.
C 822 854) was instituted in the Superior Court of Los Angeles County. That action was aimed at
correcting the alleged existence of racial segregation in the defendant school district.


1 The defendant later became the Los Angeles Unified School District.


In 1976, the California Supreme Court filed its opinion in that case (Crawford v. Board of
Education, 17 Cal.3d 280 [130 Cal.Rptr. 724, 551 P.2d 28]) affirming the trial court's determination



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0281701135&pubNum=0113647&originatingDoc=Ib37d7192face11d98ac8f235252e36df&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0281701137&pubNum=0113647&originatingDoc=Ib37d7192face11d98ac8f235252e36df&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS387&originatingDoc=Ib37d7192face11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CACPS387&originatingDoc=Ib37d7192face11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=17CALIF3D280&originatingDoc=Ib37d7192face11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=17CALIF3D280&originatingDoc=Ib37d7192face11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976114545&pubNum=661&originatingDoc=Ib37d7192face11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Bustop v. Superior Court, 69 Cal.App.3d 66 (1977)
137 Cal.Rptr. 793


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


that the defendant district was in fact segregated. The court also affirmed the trial court's order
directing the defendant to prepare and implement “a reasonably feasible desegregation plan.”


Subsequently defendant district undertook the political process of developing a “Plan for the
Integration of Pupils in the Los Angeles Unified School District” (the Plan). The record before us
does not delineate in detail the procedural steps in that process but we are informed by the parties
that citizen as well as staff participation was involved and that divergent recommendations were
received and considered.


The ultimate responsibility for promulgating the Plan was that of the elected members of the school
board and the wisdom of their proposal is, of course, in the political process subject to the scrutiny
and reactions of their constituents. The adequacy of the Plan vis-a-vis the mandate of the court is
subject to the scrutiny of the court. *69


The Plan was submitted to the Superior Court of Los Angeles County on March 18, 1977, and the
issue of its adequacy is currently being litigated. Again we are not provided with the details of the
Plan except to the extent that the parties concede that the Plan contemplates a certain amount of
mandatory reassignment of students to schools other than their so-called “neighborhood schools,”
i.e., schools in the area in which they reside.


Prior to the presentation of the Plan petitioner Bustop, a nonprofit corporation, petitioned for leave
to intervene in the action pursuant to section 387 of the Code of Civil Procedure. That section
provides in part that “At any time before trial, any person, who has an interest in the matter in
litigation, or in the success of either of the parties, or an interest against both, may intervene in
the action or proceeding.” (Italics added.)


Bustop is an organization with a membership of 65,000 parents, predominantly white, residing
within the Los Angeles Unified School District. The organization's prime objective is the
prevention of mandatory reassignment of students to schools other than those which they now
attend or choose to attend.


The trial court by minute order entered March 14, 1977, denied Bustop's petition. Bustop petitioned
this court for a writ of mandate to compel the trial court to permit intervention. We granted an
alternative writ.


Bustop's proposed complaint in intervention alleges, and correctly so, that the Supreme Court in
its opinion in Crawford, supra, did not require mandatory reassignment of students as a necessary
element of any plan.
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For that matter the court did not set forth any specific requirements but did state at page 306:
“In our view, reliance on the judgment of local school boards in choosing between alternative
desegregation strategies holds society's best hope for the formulation and implementation of
desegregation plans which will actually achieve the ultimate constitutional objective ....”


Plaintiffs and the defendant district both oppose intervention by Bustop. They concede, and we
agree, that Bustop represents a point of view which is entitled to and which should be heard and
considered. The point of departure is the forum in which that hearing and consideration should
take place. *70


The district's contention is that that point of view was considered in the political process of
formulating the Plan but that now the issue is whether the Plan will satisfy the court and not whether
the Plan is acceptable to the various elements that make up the district's constituency.


The trial court's order denying intervention followed the position of the district. That order recites
as follows:


“This case is now on remand to this Court with the specific direction that it first look to the plans
that were to be formulated by the Board to insure that the plans presented and filed with this Court
by the respondent have met the constitutional standards in response to the mandate.


“Therefore, within that frame of reference, the stated function of this Court in this portion of the
proceedings is limited. There is not, at the present time, the necessity or requirement that the broad
equity powers inherent in this Court for the enforcement of injunction or mandate decrees should
be called into play. ...”


The trial court's order further says that it is entered “without prejudice to renew the motions if at
a later stage the function of the Court should be radically changed, ...”


The district's objection to intervention is further based on the arguments that (1) the district
represents all of the residents of the district, and (2) that to permit Bustop to intervene would open
the way for a multitude of other individuals and groups to also intervene.


For their part plaintiffs argue that the requirements of Code of Civil Procedure section 387 are not
met by Bustop in that that organization has no “direct interest” in the outcome since no student
has a “right” to remain assigned to any particular school and that any reassignment as a result of
this litigation would only be an indirect consequence of an order designed to protect the interest
of the minority students. (1) We are of the opinion that facially Bustop satisfied the requirements
of Code of Civil Procedure section 387 in its petition to intervene. Its members and the persons
whom it purports to represent do have an interest in the litigation. *71
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As was stated in Johnson v. San Francisco Unified School District (9th Cir. 1974) 500 F.2d 349,
at p. 353, “[A]ll students and parents, whatever their race, have an interest in a sound educational
system and in the operation of that system in accordance with the law. That interest is surely no less
significant where, as here, it is entangled with the constitutional claims of a racially defined class.”


Certainly the reassignment of students to schools distant from their residences would have a direct
social, educational and economic impact on the students so reassigned and their parents.


This interest of those persons represented by Bustop is not presently represented by the parties
to the action. The plaintiffs admittedly represent only the interests of specific minority students.
Counsel for the district frankly admitted on oral argument that the district opposes intervention
because Bustop's interpretation of the Crawford decision is contrary to that of the district's
interpretation and in effect the position of the two are opposing. While conceding that Crawford
does not mandate reassignment or “busing” of students the district contends as a practical matter
that compliance with the court mandate requires it. Bustop disagrees.


In Johnson v. San Francisco Unified School District, supra, parents of elementary school children
of Chinese ancestry sought to intervene in an action involving the compulsory reassignment
of students in San Francisco to schools outside the area of their residences in order to
achieve integration of black students into predominantly white schools. They claimed that such
reassignment would impinge on the cultural and educational interests of the Chinese community
and that they should be entitled to participate in fashioning any “desegregation” decree. The United
States Circuit Court of Appeals agreed. We find that case on principle to be indistinguishable from
the case before us.


In answer to the argument that the school board represented all of the district, the court there said at
page 354: “[W]e cannot agree ... that the school district, which is charged with the representation
of all parents within the district and which authored the very plan which appellants claim impairs
their interest, adequately represents appellants.”


The district's fear that Bustop's intervention may lead to a proliferation of interveners is unfounded.
Further intervention can easily be *72  limited by permitting additional intervention only by
persons or groups whose interest is presently unrepresented in the action.


Nor would the intervention of Bustop necessitate any duplication of evidence or repetition of
proceedings heretofore conducted. While Bustop may recall witnesses for cross-examination or
present its own evidence, it must take the proceedings as it finds them at the time of intervention.
This includes the qualification of the trial judge and precludes any right to disqualify him pursuant
to Code of Civil Procedure section 170.6. 2
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2 Bustop has stipulated to waive the provisions of Code of Civil Procedure section 170.6 as
a condition of intervention.


Bustop does not and has not challenged the original finding in this case that the schools of the
district are “segregated.” Nor does it seek to challenge the principle that the district has a legal
responsibility to take action to alleviate that condition. Hence the “trial” of the matter for all
practical purposes began with the proceedings aimed at obtaining court approval of the Plan.
Bustop's petition to intervene was filed prior to that time and was therefore timely.


(2) Finally we reach the issue of the trial court's discretion in refusing to permit intervention. We
agree with the trial court's statements in its minute order which delineates a limited role for the
court in these proceedings and which opines that the input of various constituencies should be
confined to the political process. As we view it the single issue before the trial court at this time is
whether the Plan satisfies the requirements of the decision of the California Supreme Court ruling
in Crawford.


Apropos of that concept is the Supreme Court's language in Crawford v. Board of Education,
supra, 17 Cal.3d 280, at pages 305 and 306: “[S]o long as a local school board initiates and
implements reasonably feasible steps to alleviate school segregation in its district, and so long
as such steps produce meaningful progress in the alleviation of such segregation, and its harmful
consequences, we do not believe the judiciary should intervene in the desegregation process. Under
such circumstances, a court thus should not step in even if it believes that alternative desegregation
techniques may produce more rapid desegregation in the school district.” *73


So long as the litigation remains in the posture envisioned by the trial judge the role of Bustop as
an intervener may be limited by rulings on the admissibility of proffered evidence.


However, lurking in the background is the language of Crawford, at page 307: “If, however, a
court finds that a local school board has not implemented such a course of action, the court is left
with no alternative but to intervene .... Faced with a recalcitrant or intractable school board, a trial
court may exercise broad equitable powers in formulating and supervising a plan ....”


The history of performance of trial and appellate courts in this country in involvement with the
operation of schools and school districts unfortunately has too often been one of overinvolvement
rather than restraint. We have no way of predicting what turn the present litigation may take and
while the trial court's order is a model of judicial restraint, it suggests the possibility that down
stream the picture may change.


In the interest of fairness and to insure the maximum involvement by all responsible interested
and affected persons, we believe that the proper exercise of discretion would have been to permit
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Bustop, representing as it does a proper and legitimate interest, to participate in the fashioning of
any decree which may result in the mandatory reassignment and busing of students.


Let a peremptory writ of mandate issue directing the trial court to grant Bustop's petition to
intervene. The alternative writ is discharged.


The petition of real parties in interest (plaintiffs Crawford et al. in Los Angeles Superior Court
No. 822854) for a hearing by the Supreme Court was denied June 9, 1977. Mosk, J., was of the
opinion that the petition should be granted. *74


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 3. Of the Parties to Civil Actions


Chapter 3. Disability of Party (Refs & Annos)


West's Ann.Cal.C.C.P. § 372


§ 372. Minors, persons who lack legal capacity to make decisions, or persons for
whom conservator appointed; appearance by guardian, conservator or guardian


ad litem; powers; disposition of moneys recovered; waiver of juvenile law rights


Effective: January 1, 2015
Currentness


(a)(1) When a minor, a person who lacks legal capacity to make decisions, or a person for whom
a conservator has been appointed is a party, that person shall appear either by a guardian or
conservator of the estate or by a guardian ad litem appointed by the court in which the action or
proceeding is pending, or by a judge thereof, in each case. A guardian ad litem may be appointed
in any case when it is deemed by the court in which the action or proceeding is prosecuted, or by a
judge thereof, expedient to appoint a guardian ad litem to represent the minor, person lacking legal
capacity to make decisions, or person for whom a conservator has been appointed, notwithstanding
that the person may have a guardian or conservator of the estate and may have appeared by the
guardian or conservator of the estate. The guardian or conservator of the estate or guardian ad
litem so appearing for any minor, person who lacks legal capacity to make decisions, or person for
whom a conservator has been appointed shall have power, with the approval of the court in which
the action or proceeding is pending, to compromise the same, to agree to the order or judgment
to be entered therein for or against the ward or conservatee, and to satisfy any judgment or order
in favor of the ward or conservatee or release or discharge any claim of the ward or conservatee
pursuant to that compromise. Money or other property to be paid or delivered pursuant to the order
or judgment for the benefit of a minor, person lacking legal capacity to make decisions, or person
for whom a conservator has been appointed shall be paid and delivered as provided in Chapter 4
(commencing with Section 3600) of Part 8 of Division 4 of the Probate Code.


(2) Where reference is made in this section to “a person lacking legal competence to make
decisions,” the reference shall be deemed to include “a person for whom a conservator may be
appointed.”
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(3) Nothing in this section, or in any other provision of this code, the Civil Code, the Family
Code, or the Probate Code is intended by the Legislature to prohibit a minor from exercising an
intelligent and knowing waiver of his or her constitutional rights in a proceeding under the Juvenile
Court Law, Chapter 2 (commencing with Section 200) of Part 1 of Division 2 of the Welfare and
Institutions Code.


(b)(1) Notwithstanding subdivision (a), a minor 12 years of age or older may appear in court
without a guardian, counsel, or guardian ad litem, for the purpose of requesting or opposing a
request for any of the following:


(A) An injunction or temporary restraining order or both to prohibit harassment pursuant to Section
527.6.


(B) An injunction or temporary restraining order or both against violence or a credible threat of
violence in the workplace pursuant to Section 527.8.


(C) A protective order pursuant to Division 10 (commencing with Section 6200) of the Family
Code.


(D) A protective order pursuant to Sections 7710 and 7720 of the Family Code.


The court may, either upon motion or in its own discretion, and after considering reasonable
objections by the minor to the appointment of specific individuals, appoint a guardian ad litem
to assist the minor in obtaining or opposing the order, provided that the appointment of the
guardian ad litem does not delay the issuance or denial of the order being sought. In making the
determination concerning the appointment of a particular guardian ad litem, the court shall consider
whether the minor and the guardian have divergent interests.


(2) For purposes of this subdivision only, upon the issuance of an order pursuant to paragraph (1),
if the minor initially appeared in court seeking an order without a guardian or guardian ad litem,
and if the minor is residing with a parent or guardian, the court shall send a copy of the order
to at least one parent or guardian designated by the minor, unless, in the discretion of the court,
notification of a parent or guardian would be contrary to the best interest of the minor. The court
is not required to send the order to more than one parent or guardian.
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(3) The Judicial Council shall adopt forms by July 1, 1999, to facilitate the appointment of a
guardian ad litem pursuant to this subdivision.


(c)(1) Notwithstanding subdivision (a), a minor may appear in court without a guardian ad litem in
the following proceedings if the minor is a parent of the child who is the subject of the proceedings:


(A) Family court proceedings pursuant to Part 3 (commencing with Section 7600) of Division 12
of the Family Code.


(B) Dependency proceedings pursuant to Chapter 2 (commencing with Section 200) of Part 1 of
Division 2 of the Welfare and Institutions Code.


(C) Guardianship proceedings for a minor child pursuant to Part 2 (commencing with Section
1500) of Division 4 of the Probate Code.


(D) Any other proceedings concerning child custody, visitation, or support.


(2) If the court finds that the minor parent is unable to understand the nature of the proceedings or
to assist counsel in preparing the case, the court shall, upon its own motion or upon a motion by
the minor parent or the minor parent's counsel, appoint a guardian ad litem.


Credits
(Enacted in 1872. Amended by Code Am.1873-74, c. 383, p. 294, § 38; Code Am.1880, c. 68,
p. 63, § 2; Stats.1913, c. 202, p. 350, § 1; Stats.1933, c. 744, p. 1837, § 1; Stats.1939, c. 313,
p. 1599, § 1; Stats.1951, c. 1737, p. 4097, § 43; Stats.1953, c. 1315, p. 2873, § 1; Stats.1961, c.
721, p. 1962, § 1; Stats.1963, c. 127, p. 803, § 4; Stats.1967, c. 1259, p. 3046, § 1; Stats.1979,
c. 730, p. 2476, § 19, operative Jan. 1, 1981; Stats.1994, c. 1269 (A.B.2208), § 2; Stats.1996,
c. 727 (A.B.2155), § 2; Stats.1998, c. 706 (S.B.326), § 1, eff. Sept. 22, 1998; Stats.2008, c. 181
(S.B.1612), § 1; Stats.2014, c. 144 (A.B.1847), § 5, eff. Jan. 1, 2015.)


West's Ann. Cal. C.C.P. § 372, CA CIV PRO § 372



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003409&cite=CAFAMS7600&originatingDoc=N24CF0600349B11E4A54A9059835CC754&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS200&originatingDoc=N24CF0600349B11E4A54A9059835CC754&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS200&originatingDoc=N24CF0600349B11E4A54A9059835CC754&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS1500&originatingDoc=N24CF0600349B11E4A54A9059835CC754&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS1500&originatingDoc=N24CF0600349B11E4A54A9059835CC754&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I54AD10EA2C-5E442EBBF7F-DBFAC976A30)&originatingDoc=N24CF0600349B11E4A54A9059835CC754&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I5BF610F573-DF4312B62E5-C0F2EAE5207)&originatingDoc=N24CF0600349B11E4A54A9059835CC754&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I5BF610F573-DF4312B62E5-C0F2EAE5207)&originatingDoc=N24CF0600349B11E4A54A9059835CC754&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I6C08E08749-B840CFA2227-54D55BB4E95)&originatingDoc=N24CF0600349B11E4A54A9059835CC754&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I17FF92705F-D911DD89C7D-01538BD3C4C)&originatingDoc=N24CF0600349B11E4A54A9059835CC754&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I17FF92705F-D911DD89C7D-01538BD3C4C)&originatingDoc=N24CF0600349B11E4A54A9059835CC754&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=l&pubNum=1077005&cite=UUID(I322F7E7002-9A11E4861E8-E3898B42D4C)&originatingDoc=N24CF0600349B11E4A54A9059835CC754&refType=SL&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





§ 372. Minors, persons who lack legal capacity to make..., CA CIV PRO § 372


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


Current with urgency legislation through Ch. 14 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 3. Of the Parties to Civil Actions


Chapter 7. Intervention (Refs & Annos)


West's Ann.Cal.C.C.P. § 387


§ 387. Intervention; procedure


Effective: January 1, 2018
Currentness


(a) For purposes of this section:


(1) “Defendant” includes a cross-defendant.


(2) “Plaintiff” includes a cross-complainant.


(b) An intervention takes place when a nonparty, deemed an intervenor, becomes a party to an
action or proceeding between other persons by doing any of the following:


(1) Joining a plaintiff in claiming what is sought by the complaint.


(2) Uniting with a defendant in resisting the claims of a plaintiff.


(3) Demanding anything adverse to both a plaintiff and a defendant.


(c) A nonparty shall petition the court for leave to intervene by noticed motion or ex parte
application. The petition shall include a copy of the proposed complaint in intervention or answer
in intervention and set forth the grounds upon which intervention rests.
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(d)(1) The court shall, upon timely application, permit a nonparty to intervene in the action or
proceeding if either of the following conditions is satisfied:


(A) A provision of law confers an unconditional right to intervene.


(B) The person seeking intervention claims an interest relating to the property or transaction that is
the subject of the action and that person is so situated that the disposition of the action may impair
or impede that person's ability to protect that interest, unless that person's interest is adequately
represented by one or more of the existing parties.


(2) The court may, upon timely application, permit a nonparty to intervene in the action or
proceeding if the person has an interest in the matter in litigation, or in the success of either of
the parties, or an interest against both.


(e) If leave to intervene is granted by the court, the intervenor shall do both of the following:


(1) Separately file the complaint in intervention, answer in intervention, or both.


(2) Serve a copy of the order, or notice of the court's decision or order, granting leave to intervene
and the pleadings in intervention as follows:


(A) A party to the action or proceeding who has not yet appeared shall be served in the same manner
for service of summons pursuant to Article 3 (commencing with Section 415.10) of Chapter 4 of
Title 5 of Part 2.


(B) A party who has appeared in the action or proceeding, whether represented by an attorney
or not represented by an attorney, shall be served in the same manner for service of summons
pursuant to Article 3 (commencing with Section 415.10) of Chapter 4 of Title 5 of Part 2, or in the
manner provided by Chapter 5 (commencing with Section 1010) of Title 14 of Part 2.


(f) Within 30 days after service of a complaint in intervention or answer in intervention, a party
may move, demur, or otherwise plead to the complaint in intervention or answer in intervention
in the same manner as to an original complaint or answer.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS415.10&originatingDoc=N5DA422B0978211E7A2AEC7A55A0E50F8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS415.10&originatingDoc=N5DA422B0978211E7A2AEC7A55A0E50F8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1010&originatingDoc=N5DA422B0978211E7A2AEC7A55A0E50F8&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





§ 387. Intervention; procedure, CA CIV PRO § 387


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


Credits
(Enacted in 1872. Amended by Code Am.1873-74, c. 383, p. 296, § 44; Stats.1907, c. 371, p.
703, § 1; Stats.1969, c. 1611, p. 3379, § 5, operative July 1, 1970; Stats.1970, c. 484, p. 961, § 1;
Stats.1977, c. 450, p. 1486, § 1; Stats.2017, c. 131 (A.B.1693), § 1, eff. Jan. 1, 2018.)


West's Ann. Cal. C.C.P. § 387, CA CIV PRO § 387
Current with urgency legislation through Ch. 14 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 8. Of the Trial and Judgment in Civil Actions (Refs & Annos)


Chapter 7. Provisions Relating to Trials in General (Refs & Annos)
Article 2. New Trials (Refs & Annos)


West's Ann.Cal.C.C.P. § 663


§ 663. Setting aside judgment or decree; entry of new judgment; grounds


Currentness


A judgment or decree, when based upon a decision by the court, or the special verdict of a jury, may,
upon motion of the party aggrieved, be set aside and vacated by the same court, and another and
different judgment entered, for either of the following causes, materially affecting the substantial
rights of the party and entitling the party to a different judgment:


1. Incorrect or erroneous legal basis for the decision, not consistent with or not supported by the
facts; and in such case when the judgment is set aside, the statement of decision shall be amended
and corrected.


2. A judgment or decree not consistent with or not supported by the special verdict.


Credits
(Added by Stats.1897, c. 67, p. 58, § 1. Amended by Stats.1933, c. 744, p. 1881, § 120; Stats.1981,
c. 900, p. 3426, § 5.)


West's Ann. Cal. C.C.P. § 663, CA CIV PRO § 663
Current with urgency legislation through Ch. 14 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Code of Civil Procedure (Refs & Annos)


Part 2. Of Civil Actions (Refs & Annos)
Title 11. Contribution Among Joint Judgment Debtors (Refs & Annos)


Chapter 1. Releases from and Contribution Among Joint Tortfeasors (Refs &
Annos)


West's Ann.Cal.C.C.P. § 877.6


§ 877.6. Determination of good faith of settlement with one or more tortfeasors
or co-obligors; review by writ of mandate; tolling of time limitations


Effective: January 1, 2018
Currentness


(a)(1) Any party to an action in which it is alleged that two or more parties are joint tortfeasors
or co-obligors on a contract debt shall be entitled to a hearing on the issue of the good faith of a
settlement entered into by the plaintiff or other claimant and one or more alleged tortfeasors or
co-obligors, upon giving notice in the manner provided in subdivision (b) of Section 1005. Upon
a showing of good cause, the court may shorten the time for giving the required notice to permit
the determination of the issue to be made before the commencement of the trial of the action, or
before the verdict or judgment if settlement is made after the trial has commenced.


(2) In the alternative, a settling party may give notice of settlement to all parties and to the
court, together with an application for determination of good faith settlement and a proposed
order. The application shall indicate the settling parties, and the basis, terms, and amount of the
settlement. The notice, application, and proposed order shall be given by certified mail, return
receipt requested, or by personal service. Proof of service shall be filed with the court. Within 25
days of the mailing of the notice, application, and proposed order, or within 20 days of personal
service, a nonsettling party may file a notice of motion to contest the good faith of the settlement.
If none of the nonsettling parties files a motion within 25 days of mailing of the notice, application,
and proposed order, or within 20 days of personal service, the court may approve the settlement.
The notice by a nonsettling party shall be given in the manner provided in subdivision (b) of
Section 1005. However, this paragraph shall not apply to settlements in which a confidentiality
agreement has been entered into regarding the case or the terms of the settlement.
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(b) The issue of the good faith of a settlement may be determined by the court on the basis of
affidavits served with the notice of hearing, and any counteraffidavits filed in response, or the court
may, in its discretion, receive other evidence at the hearing.


(c) A determination by the court that the settlement was made in good faith shall bar any other
joint tortfeasor or co-obligor from any further claims against the settling tortfeasor or co-obligor
for equitable comparative contribution, or partial or comparative indemnity, based on comparative
negligence or comparative fault.


(d) The party asserting the lack of good faith shall have the burden of proof on that issue.


(e) When a determination of the good faith or lack of good faith of a settlement is made, any party
aggrieved by the determination may petition the proper court to review the determination by writ
of mandate. The petition for writ of mandate shall be filed within 20 days after service of written
notice of the determination, or within any additional time not exceeding 20 days as the trial court
may allow.


(1) The court shall, within 30 days of the receipt of all materials to be filed by the parties, determine
whether or not the court will hear the writ and notify the parties of its determination.


(2) If the court grants a hearing on the writ, the hearing shall be given special precedence over
all other civil matters on the calendar of the court except those matters to which equal or greater
precedence on the calendar is granted by law.


(3) The running of any period of time after which an action would be subject to dismissal pursuant
to the applicable provisions of Chapter 1.5 (commencing with Section 583.110) of Title 8 of Part
2 shall be tolled during the period of review of a determination pursuant to this subdivision.


Credits
(Added by Stats.1980, c. 562, p. 1549, § 1. Amended by Stats.1984, c. 311, § 1; Stats.1985, c.
621, § 2; Stats.1987, c. 677, § 3; Stats.1988, c. 128, § 1; Stats.1989, c. 693, § 5; Stats.1992, c. 876
(A.B.3296), § 6; Stats.1995, c. 796 (S.B.45), § 13; Stats.2001, c. 812 (A.B.223), § 7; Stats.2017,
c. 64 (S.B.543), § 1, eff. Jan. 1, 2018.)
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West's Ann. Cal. C.C.P. § 877.6, CA CIV PRO § 877.6
Current with urgency legislation through Ch. 14 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Constitution of the State of California 1879 (Refs & Annos)


Article VI. Judicial (Refs & Annos)


West's Ann.Cal.Const. Art. 6, § 13


§ 13. Reversal for error resulting in miscarriage of justice


Currentness


Sec. 13. No judgment shall be set aside, or new trial granted, in any cause, on the ground of
misdirection of the jury, or of the improper admission or rejection of evidence, or for any error
as to any matter of pleading, or for any error as to any matter of procedure, unless, after an
examination of the entire cause, including the evidence, the court shall be of the opinion that the
error complained of has resulted in a miscarriage of justice.


Credits
(Added Nov. 8, 1966.)


West's Ann. Cal. Const. Art. 6, § 13, CA CONST Art. 6, § 13
Current with urgency legislation through Ch. 83 of 2021 Reg.Sess


End of Document © 2021 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Evidence Code (Refs & Annos)


Division 6. Witnesses (Refs & Annos)
Chapter 3. Expert Witnesses


Article 2. Appointment of Expert Witness by Court (Refs & Annos)


West's Ann.Cal.Evid.Code § 730


§ 730. Appointment of expert by court


Currentness


When it appears to the court, at any time before or during the trial of an action, that expert evidence
is or may be required by the court or by any party to the action, the court on its own motion or
on motion of any party may appoint one or more experts to investigate, to render a report as may
be ordered by the court, and to testify as an expert at the trial of the action relative to the fact or
matter as to which the expert evidence is or may be required. The court may fix the compensation
for these services, if any, rendered by any person appointed under this section, in addition to any
service as a witness, at the amount as seems reasonable to the court.


Nothing in this section shall be construed to permit a person to perform any act for which a license
is required unless the person holds the appropriate license to lawfully perform that act.


Credits
(Added by Stats.1979, c. 746, p. 2592, § 3, operative Jan. 1, 1983. Amended by Stats.1990, c.
295 (A.B.3371), § 1.)


West's Ann. Cal. Evid. Code § 730, CA EVID § 730
Current with urgency legislation through Ch. 14 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Government Code (Refs & Annos)


Title 2. Government of the State of California
Division 3. Executive Department (Refs & Annos)


Part 2. Constitutional Officers (Refs & Annos)
Chapter 6. Attorney General (Refs & Annos)


Article 9. False Claims Actions (Refs & Annos)


West's Ann.Cal.Gov.Code § 12652


§ 12652. Investigation and prosecution of violations involving state or political
subdivision funds; actions by individuals acting as qui tam plaintiffs; jurisdiction; fund


Effective: January 1, 2022
Currentness


(a)(1) The Attorney General shall diligently investigate violations under Section 12651 involving
state funds. If the Attorney General finds that a person has violated or is violating Section 12651,
the Attorney General may bring a civil action under this section against that person.


(2) If the Attorney General brings a civil action under this subdivision on a claim involving
political subdivision funds as well as state funds, the Attorney General shall, on the same date that
the complaint is filed in this action, serve by mail with “return receipt requested” a copy of the
complaint on the appropriate prosecuting authority.


(3) The prosecuting authority shall have the right to intervene in an action brought by the Attorney
General under this subdivision within 60 days after receipt of the complaint pursuant to paragraph
(2). The court may permit intervention thereafter upon a showing that all of the requirements of
Section 387 of the Code of Civil Procedure have been met.


(b)(1) The prosecuting authority of a political subdivision shall diligently investigate violations
under Section 12651 involving political subdivision funds. If the prosecuting authority finds that
a person has violated or is violating Section 12651, the prosecuting authority may bring a civil
action under this section against that person.
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(2) If the prosecuting authority brings a civil action under this section on a claim involving state
funds as well as political subdivision funds, the prosecuting authority shall, on the same date that
the complaint is filed in this action, serve a copy of the complaint on the Attorney General.


(3) Within 60 days after receiving the complaint pursuant to paragraph (2), the Attorney General
shall do either of the following:


(A) Notify the court that it intends to proceed with the action, in which case the Attorney General
shall assume primary responsibility for conducting the action and the prosecuting authority shall
have the right to continue as a party.


(B) Notify the court that it declines to proceed with the action, in which case the prosecuting
authority shall have the right to conduct the action.


(c)(1) A person may bring a civil action for a violation of this article for the person and either for
the State of California in the name of the state, if any state funds are involved, or for a political
subdivision in the name of the political subdivision, if political subdivision funds are exclusively
involved. The person bringing the action shall be referred to as the qui tam plaintiff. Once filed,
the action may be dismissed only with the written consent of the court and the Attorney General or
prosecuting authority of a political subdivision, or both, as appropriate under the allegations of the
civil action, taking into account the best interests of the parties involved and the public purposes
behind this act. No claim for any violation of Section 12651 may be waived or released by any
private person, except if the action is part of a court approved settlement of a false claim civil
action brought under this section. Nothing in this paragraph shall be construed to limit the ability
of the state or political subdivision to decline to pursue any claim brought under this section.


(2) A complaint filed by a private person under this subdivision shall be filed in superior court in
camera and may remain under seal for up to 60 days. No service shall be made on the defendant
until after the complaint is unsealed.


(3) On the same day as the complaint is filed pursuant to paragraph (2), the qui tam plaintiff shall
serve by mail with “return receipt requested” the Attorney General with a copy of the complaint and
a written disclosure of substantially all material evidence and information the person possesses.
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(4) Within 60 days after receiving a complaint and written disclosure of material evidence and
information alleging violations that involve state funds but not political subdivision funds, the
Attorney General may elect to intervene and proceed with the action.


(5) The Attorney General may, for good cause shown, move the court for extensions of the time
during which the complaint remains under seal pursuant to paragraph (2). The motion may be
supported by affidavits or other submissions in camera.


(6) Before the expiration of the 60-day period or any extensions obtained under paragraph (5), the
Attorney General shall do either of the following:


(A) Notify the court that it intends to proceed with the action, in which case the action shall be
conducted by the Attorney General and the seal shall be lifted.


(B) Notify the court that it declines to proceed with the action, in which case the seal shall be lifted
and the qui tam plaintiff shall have the right to conduct the action.


(7)(A) Within 15 days after receiving a complaint alleging violations that exclusively involve
political subdivision funds, the Attorney General shall forward copies of the complaint and written
disclosure of material evidence and information to the appropriate prosecuting authority for
disposition, and shall notify the qui tam plaintiff of the transfer.


(B) Within 45 days after the Attorney General forwards the complaint and written disclosure
pursuant to subparagraph (A), the prosecuting authority may elect to intervene and proceed with
the action.


(C) The prosecuting authority may, for good cause shown, move for extensions of the time during
which the complaint remains under seal. The motion may be supported by affidavits or other
submissions in camera.


(D) Before the expiration of the 45-day period or any extensions obtained under subparagraph (C),
the prosecuting authority shall do either of the following:
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(i) Notify the court that it intends to proceed with the action, in which case the action shall be
conducted by the prosecuting authority and the seal shall be lifted.


(ii) Notify the court that it declines to proceed with the action, in which case the seal shall be lifted
and the qui tam plaintiff shall have the right to conduct the action.


(8)(A) Within 15 days after receiving a complaint alleging violations that involve both state
and political subdivision funds, the Attorney General shall forward copies of the complaint and
written disclosure to the appropriate prosecuting authority, and shall coordinate its review and
investigation with those of the prosecuting authority.


(B) Within 60 days after receiving a complaint and written disclosure of material evidence and
information alleging violations that involve both state and political subdivision funds, the Attorney
General or the prosecuting authority, or both, may elect to intervene and proceed with the action.


(C) The Attorney General or the prosecuting authority, or both, may, for good cause shown, move
the court for extensions of the time during which the complaint remains under seal under paragraph
(2). The motion may be supported by affidavits or other submissions in camera.


(D) Before the expiration of the 60-day period or any extensions obtained under subparagraph (C),
the Attorney General shall do one of the following:


(i) Notify the court that it intends to proceed with the action, in which case the action shall be
conducted by the Attorney General and the seal shall be lifted.


(ii) Notify the court that it declines to proceed with the action but that the prosecuting authority of
the political subdivision involved intends to proceed with the action, in which case the seal shall
be lifted and the action shall be conducted by the prosecuting authority.


(iii) Notify the court that both it and the prosecuting authority decline to proceed with the action, in
which case the seal shall be lifted and the qui tam plaintiff shall have the right to conduct the action.
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(E) If the Attorney General proceeds with the action pursuant to clause (i) of subparagraph (D), the
prosecuting authority of the political subdivision shall be permitted to intervene in the action within
60 days after the Attorney General notifies the court of its intentions. The court may authorize
intervention thereafter upon a showing that all the requirements of Section 387 of the Code of
Civil Procedure have been met.


(9) The defendant shall not be required to respond to any complaint filed under this section until
30 days after the complaint is unsealed and served upon the defendant pursuant to Section 583.210
of the Code of Civil Procedure.


(10) When a person brings an action under this subdivision, no other person may bring a related
action based on the facts underlying the pending action.


(d)(1) No court shall have jurisdiction over an action brought under subdivision (c) against a
Member of the State Senate or Assembly, a member of the state judiciary, an elected official in
the executive branch of the state, or a member of the governing body of any political subdivision
if the action is based on evidence or information known to the state or political subdivision when
the action was brought.


(2) A person may not bring an action under subdivision (c) that is based upon allegations or
transactions that are the subject of a civil suit or an administrative civil money penalty proceeding
in which the state or political subdivision is already a party.


(3)(A) The court shall dismiss an action or claim under this section, unless opposed by the Attorney
General or prosecuting authority of a political subdivision, if substantially the same allegations or
transactions as alleged in the action or claim were publicly disclosed in any of the following:


(i) A criminal, civil, or administrative hearing in which the state or prosecuting authority of a
political subdivision or their agents are a party.


(ii) A report, hearing, audit, or investigation of the Legislature, the state, or governing body of a
political subdivision.
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(iii) The news media.


(B) Subparagraph (A) shall not apply if the action is brought by the Attorney General or
prosecuting authority of a political subdivision, or the person bringing the action is an original
source of the information.


(C) For purposes of subparagraph (B), “original source” means an individual who either:


(i) Prior to a public disclosure under subparagraph (A), has voluntarily disclosed to the state or
political subdivision the information on which allegations or transactions in a claim are based.


(ii) Has knowledge that is independent of, and materially adds to, the publicly disclosed allegations
or transactions, and has voluntarily provided the information to the state or political subdivision
before filing an action under this section.


(4) In all actions brought under subdivision (c), except for those in which the complaint alleges
one or more violations under Section 12651 involving claims related to California's Medicaid
Program, as defined by the Medi-Cal Act (Chapter 7 (commencing with Section 14000) of Part
3 of Division 9 of the Welfare and Institutions Code) a court shall not have jurisdiction over
an action based upon information discovered by a present or former employee of the state or a
political subdivision during the course of that employee's employment unless that employee first,
in good faith, exhausted existing internal procedures for reporting and seeking recovery of the
falsely claimed sums through official channels and unless the state or political subdivision failed
to act on the information provided within a reasonable period of time.


(e)(1) If the state or political subdivision proceeds with the action, it shall have the primary
responsibility for prosecuting the action. The qui tam plaintiff shall have the right to continue as
a full party to the action.


(2)(A) The state or political subdivision may seek to dismiss the action for good cause
notwithstanding the objections of the qui tam plaintiff if the qui tam plaintiff has been notified by
the state or political subdivision of the filing of the motion and the court has provided the qui tam
plaintiff with an opportunity to oppose the motion and present evidence at a hearing.
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(B) The state or political subdivision may settle the action with the defendant notwithstanding the
objections of the qui tam plaintiff if the court determines, after a hearing providing the qui tam
plaintiff an opportunity to present evidence, that the proposed settlement is fair, adequate, and
reasonable under all of the circumstances.


(f)(1) If the state or political subdivision elects not to proceed, the qui tam plaintiff shall have the
same right to conduct the action as the Attorney General or prosecuting authority would have had
if it had chosen to proceed under subdivision (c). If the state or political subdivision so requests,
and at its expense, the state or political subdivision shall be served with copies of all pleadings
filed in the action and supplied with copies of all deposition transcripts.


(2)(A) Upon timely application, the court shall permit the state or political subdivision to intervene
in an action with which it had initially declined to proceed if the interest of the state or political
subdivision in recovery of the property or funds involved is not being adequately represented by
the qui tam plaintiff.


(B) If the state or political subdivision is allowed to intervene under subparagraph (A), the qui tam
plaintiff shall retain principal responsibility for the action and the recovery of the parties shall be
determined as if the state or political subdivision had elected not to proceed.


(g)(1)(A) If the Attorney General initiates an action pursuant to subdivision (a) or assumes control
of an action initiated by a prosecuting authority pursuant to subparagraph (A) of paragraph (3) of
subdivision (b), the office of the Attorney General shall receive a fixed 33 percent of the proceeds
of the action or settlement of the claim, which shall be used to support its ongoing investigation
and prosecution of false claims.


(B) If a prosecuting authority initiates and conducts an action pursuant to subdivision (b), the
office of the prosecuting authority shall receive a fixed 33 percent of the proceeds of the action or
settlement of the claim, which shall be used to support its ongoing investigation and prosecution
of false claims.


(C) If a prosecuting authority intervenes in an action initiated by the Attorney General pursuant to
paragraph (3) of subdivision (a) or remains a party to an action assumed by the Attorney General
pursuant to subparagraph (A) of paragraph (3) of subdivision (b), the court may award the office
of the prosecuting authority a portion of the Attorney General's fixed 33 percent of the recovery
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under subparagraph (A), taking into account the prosecuting authority's role in investigating and
conducting the action.


(2) If the state or political subdivision proceeds with an action brought by a qui tam plaintiff
under subdivision (c), the qui tam plaintiff shall, subject to paragraphs (4) and (5), receive at
least 15 percent but not more than 33 percent of the proceeds of the action or settlement of the
claim, depending upon the extent to which the qui tam plaintiff substantially contributed to the
prosecution of the action. When it conducts the action, the Attorney General's office or the office
of the prosecuting authority of the political subdivision shall receive a fixed 33 percent of the
proceeds of the action or settlement of the claim, which shall be used to support its ongoing
investigation and prosecution of false claims made against the state or political subdivision. When
both the Attorney General and a prosecuting authority are involved in a qui tam action pursuant
to subparagraph (C) of paragraph (6) of subdivision (c), the court at its discretion may award the
prosecuting authority a portion of the Attorney General's fixed 33 percent of the recovery, taking
into account the prosecuting authority's contribution to investigating and conducting the action.


(3) If the state or political subdivision does not proceed with an action under subdivision (c), the
qui tam plaintiff shall, subject to paragraphs (4) and (5), receive an amount that the court decides is
reasonable for collecting the civil penalty and damages on behalf of the government. The amount
shall be not less than 25 percent and not more than 50 percent of the proceeds of the action or
settlement and shall be paid out of these proceeds.


(4) If the action is one provided for under paragraph (4) of subdivision (d), the present or former
employee of the state or political subdivision is not entitled to any minimum guaranteed recovery
from the proceeds. The court, however, may award the qui tam plaintiff those sums from the
proceeds as it considers appropriate, but in no case more than 33 percent of the proceeds if the state
or political subdivision goes forth with the action or 50 percent if the state or political subdivision
declines to go forth, taking into account the significance of the information, the role of the qui
tam plaintiff in advancing the case to litigation, and the scope of, and response to, the employee's
attempts to report and gain recovery of the falsely claimed funds through official channels.


(5) Whether or not the state or political subdivision proceeds with the action, if the court finds that
the action was brought by a person who planned and initiated the violation of Section 12651 upon
which the action was brought, then the court may, to the extent the court considers appropriate,
reduce the share of the proceeds of the action that the person would otherwise receive under this
subdivision, taking into account the role of that person in advancing the case to litigation and any
relevant circumstances pertaining to the violation. The court, however, shall not award the qui
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tam plaintiff more than 33 percent of the proceeds if the state or political subdivision goes forth
with the action or 50 percent if the state or political subdivision declines to go forth, taking into
account the significance of the information, the role of the qui tam plaintiff in advancing the case
to litigation, the scope of the person's involvement in the fraudulent activity, the person's attempts
to avoid or resist the activity, and all other circumstances surrounding the activity.


(6) The portion of the recovery not distributed pursuant to paragraphs (1) to (5), inclusive, shall
revert to the state if the underlying false claims involved state funds exclusively and to the political
subdivision if the underlying false claims involved political subdivision funds exclusively. If the
violation involved both state and political subdivision funds, the court shall make an apportionment
between the state and political subdivision based on their relative share of the funds falsely claimed.


(7) For purposes of this section, “proceeds” include civil penalties as well as double or treble
damages as provided in Section 12651.


(8) If the state, political subdivision, or the qui tam plaintiff prevails in or settles any action under
subdivision (c), the qui tam plaintiff shall receive an amount for reasonable expenses that the court
finds to have been necessarily incurred, plus reasonable costs and attorney's fees. All expenses,
costs, and fees shall be awarded against the defendant and under no circumstances shall they be
the responsibility of the state or political subdivision.


(9)(A) If the state or political subdivision does not proceed with the action and the qui tam
plaintiff conducts the action, the court may award to the defendant its reasonable attorney's fees
and expenses against the party that proceeded with the action if the defendant prevails in the action
and the court finds that the claim was clearly frivolous, clearly vexatious, or brought primarily for
purposes of harassment.


(B) If the state or political subdivision proceeds with the action, the court may award the defendant
its reasonable attorney's fees and expenses against the state or political subdivision that proceeded
with the action if the defendant prevails in the action and the court finds that the claim was clearly
frivolous, clearly vexatious, or brought primarily for purposes of harassment.


(h) The court may stay an act of discovery of the person initiating the action for a period of not
more than 60 days if the Attorney General or local prosecuting authority show that the act of
discovery would interfere with an investigation or a prosecution of a criminal or civil matter arising
out of the same facts, regardless of whether the Attorney General or local prosecuting authority
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proceeds with the action. This showing shall be conducted in camera. The court may extend the
60-day period upon a further showing in camera that the Attorney General or local prosecuting
authority has pursued the criminal or civil investigation or proceedings with reasonable diligence
and any proposed discovery in the civil action will interfere with the ongoing criminal or civil
investigation or proceedings.


(i) Upon a showing by the Attorney General or local prosecuting authority that unrestricted
participation during the course of the litigation by the person initiating the action would interfere
with or unduly delay the Attorney General's or local prosecuting authority's prosecution of the case,
or would be repetitious, irrelevant, or for purposes of harassment, the court may, in its discretion,
impose limitations on the person's participation, including the following:


(1) Limiting the number of witnesses the person may call.


(2) Limiting the length of the testimony of the witnesses.


(3) Limiting the person's cross-examination of witnesses.


(4) Otherwise limiting the participation by the person in the litigation.


(j) The False Claims Act Fund is hereby created in the State Treasury. Proceeds from the action or
settlement of the claim by the Attorney General pursuant to this article shall be deposited into this
fund. Moneys in this fund, upon appropriation by the Legislature, shall be used by the Attorney
General to support the ongoing investigation and prosecution of false claims in furtherance of this
article.


Credits
(Added by Stats.1987, c. 1420, § 1. Amended by Stats.1996, c. 700 (A.B.3257), § 1; Stats.1997,
c. 300 (A.B.1586), § 4, eff. Aug. 18, 1997; Stats.1998, c. 154 (A.B.2046), § 1; Stats.1999, c. 83
(S.B.966), § 70; Stats.2009, c. 277 (A.B.1196), § 3; Stats.2012, c. 647 (A.B.2492), § 3; Stats.2021,
c. 50 (A.B.378), § 112, eff. Jan. 1, 2022.)


West's Ann. Cal. Gov. Code § 12652, CA GOVT § 12652
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Current with urgency legislation through Ch. 14 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Labor Code (Refs & Annos)


Division 2. Employment Regulation and Supervision (Refs & Annos)
Part 13. The Labor Code Private Attorneys General Act of 2004 (Refs & Annos)


West's Ann.Cal.Labor Code § 2698


§ 2698. Short title


Effective: January 1, 2004
Currentness


This part shall be known and may be cited as the Labor Code Private Attorneys General Act of
2004.


Credits
(Added by Stats.2003, c. 906 (S.B.796), § 2.)


West's Ann. Cal. Labor Code § 2698, CA LABOR § 2698
Current with urgency legislation through Ch. 14 of 2022 Reg.Sess. Some statute sections may be
more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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West's Annotated California Codes
Labor Code (Refs & Annos)


Division 2. Employment Regulation and Supervision (Refs & Annos)
Part 13. The Labor Code Private Attorneys General Act of 2004 (Refs & Annos)


West's Ann.Cal.Labor Code § 2699.3


§ 2699.3. Requirements for aggrieved employee to commence a civil action


Effective: July 1, 2021
Currentness


(a) A civil action by an aggrieved employee pursuant to subdivision (a) or (f) of Section 2699
alleging a violation of any provision listed in Section 2699.5 shall commence only after the
following requirements have been met:


(1)(A) The aggrieved employee or representative shall give written notice by online filing with the
Labor and Workforce Development Agency and by certified mail to the employer of the specific
provisions of this code alleged to have been violated, including the facts and theories to support
the alleged violation.


(B) A notice filed with the Labor and Workforce Development Agency pursuant to subparagraph
(A) and any employer response to that notice shall be accompanied by a filing fee of seventy-five
dollars ($75). The fees required by this subparagraph are subject to waiver in accordance with the
requirements of Sections 68632 and 68633 of the Government Code.


(C) The fees paid pursuant to subparagraph (B) shall be paid into the Labor and Workforce
Development Fund and used for the purposes specified in subdivision (j) of Section 2699.


(2)(A) The agency shall notify the employer and the aggrieved employee or representative by
certified mail that it does not intend to investigate the alleged violation within 60 calendar days of
the postmark date of the notice received pursuant to paragraph (1). Upon receipt of that notice or
if no notice is provided within 65 calendar days of the postmark date of the notice given pursuant
to paragraph (1), the aggrieved employee may commence a civil action pursuant to Section 2699.
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(B) If the agency intends to investigate the alleged violation, it shall notify the employer and the
aggrieved employee or representative by certified mail of its decision within 65 calendar days of
the postmark date of the notice received pursuant to paragraph (1). Within 120 calendar days of
that decision, the agency may investigate the alleged violation and issue any appropriate citation.
If the agency determines that no citation will be issued, it shall notify the employer and aggrieved
employee of that decision within five business days thereof by certified mail. Upon receipt of that
notice or if no citation is issued by the agency within the time limits prescribed by subparagraph
(A) and this subparagraph or if the agency fails to provide timely or any notification, the aggrieved
employee may commence a civil action pursuant to Section 2699.


(C) Notwithstanding any other provision of law, a plaintiff may as a matter of right amend an
existing complaint to add a cause of action arising under this part at any time within 60 days of
the time periods specified in this part.


(b) A civil action by an aggrieved employee pursuant to subdivision (a) or (f) of Section 2699
alleging a violation of any provision of Division 5 (commencing with Section 6300) other than
those listed in Section 2699.5 shall commence only after the following requirements have been
met:


(1) The aggrieved employee or representative shall give notice by online filing with the Division
of Occupational Safety and Health and by certified mail to the employer, with a copy to the Labor
and Workforce Development Agency, of the specific provisions of Division 5 (commencing with
Section 6300) alleged to have been violated, including the facts and theories to support the alleged
violation.


(2)(A) The division shall inspect or investigate the alleged violation pursuant to the procedures
specified in Division 5 (commencing with Section 6300).


(i) If the division issues a citation, the employee may not commence an action pursuant to Section
2699. The division shall notify the aggrieved employee and employer in writing within 14 calendar
days of certifying that the employer has corrected the violation.


(ii) If by the end of the period for inspection or investigation provided for in Section 6317, the
division fails to issue a citation and the aggrieved employee disputes that decision, the employee
may challenge that decision in the superior court. In such an action, the superior court shall follow
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precedents of the Occupational Safety and Health Appeals Board. If the court finds that the division
should have issued a citation and orders the division to issue a citation, then the aggrieved employee
may not commence a civil action pursuant to Section 2699.


(iii) A complaint in superior court alleging a violation of Division 5 (commencing with Section
6300) other than those listed in Section 2699.5 shall include therewith a copy of the notice of
violation provided to the division and employer pursuant to paragraph (1).


(iv) The superior court shall not dismiss the action for nonmaterial differences in facts or theories
between those contained in the notice of violation provided to the division and employer pursuant
to paragraph (1) and the complaint filed with the court.


(B) If the division fails to inspect or investigate the alleged violation as provided by Section 6309,
the provisions of subdivision (c) shall apply to the determination of the alleged violation.


(3)(A) Nothing in this subdivision shall be construed to alter the authority of the division to permit
long-term abatement periods or to enter into memoranda of understanding or joint agreements with
employers in the case of long-term abatement issues.


(B) Nothing in this subdivision shall be construed to authorize an employee to file a notice or
to commence a civil action pursuant to Section 2699 during the period that an employer has
voluntarily entered into consultation with the division to ameliorate a condition in that particular
worksite.


(C) An employer who has been provided notice pursuant to this section may not then enter into
consultation with the division in order to avoid an action under this section.


(4) The superior court shall review and approve any proposed settlement of alleged violations
of the provisions of Division 5 (commencing with Section 6300) to ensure that the settlement
provisions are at least as effective as the protections or remedies provided by state and federal
law or regulation for the alleged violation. The provisions of the settlement relating to health and
safety laws shall be submitted to the division at the same time that they are submitted to the court.
This requirement shall be construed to authorize and permit the division to comment on those
settlement provisions, and the court shall grant the division's commentary the appropriate weight.
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(c) A civil action by an aggrieved employee pursuant to subdivision (a) or (f) of Section 2699
alleging a violation of any provision other than those listed in Section 2699.5 or Division 5
(commencing with Section 6300) shall commence only after the following requirements have been
met:


(1)(A) The aggrieved employee or representative shall give written notice by online filing with the
Labor and Workforce Development Agency and by certified mail to the employer of the specific
provisions of this code alleged to have been violated, including the facts and theories to support
the alleged violation.


(B) A notice filed with the Labor and Workforce Development Agency pursuant to subparagraph
(A) and any employer response to that notice shall be accompanied by a filing fee of seventy-five
dollars ($75). The fees required by this subparagraph are subject to waiver in accordance with the
requirements of Sections 68632 and 68633 of the Government Code.


(C) The fees paid pursuant to subparagraph (B) shall be paid into the Labor and Workforce
Development Fund and used for the purposes specified in subdivision (j) of Section 2699.


(2)(A) The employer may cure the alleged violation within 33 calendar days of the postmark date
of the notice sent by the aggrieved employee or representative. The employer shall give written
notice within that period of time by certified mail to the aggrieved employee or representative and
by online filing with the agency if the alleged violation is cured, including a description of actions
taken, and no civil action pursuant to Section 2699 may commence. If the alleged violation is not
cured within the 33-day period, the employee may commence a civil action pursuant to Section
2699.


(B)(i) Subject to the limitation in clause (ii), no employer may avail himself or herself of the notice
and cure provisions of this subdivision more than three times in a 12-month period for the same
violation or violations contained in the notice, regardless of the location of the worksite.


(ii) No employer may avail himself or herself of the notice and cure provisions of this subdivision
with respect to alleged violations of paragraph (6) or (8) of subdivision (a) of Section 226 more than
once in a 12-month period for the same violation or violations contained in the notice, regardless
of the location of the worksite.
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(3) If the aggrieved employee disputes that the alleged violation has been cured, the aggrieved
employee or representative shall provide written notice by online filing with the agency and by
certified mail to the employer, including specified grounds to support that dispute, to the employer
and the agency. Within 17 calendar days of the receipt of that notice, the agency shall review
the actions taken by the employer to cure the alleged violation, and provide written notice of its
decision by certified mail to the aggrieved employee and the employer. The agency may grant the
employer three additional business days to cure the alleged violation. If the agency determines that
the alleged violation has not been cured or if the agency fails to provide timely or any notification,
the employee may proceed with the civil action pursuant to Section 2699. If the agency determines
that the alleged violation has been cured, but the employee still disagrees, the employee may appeal
that determination to the superior court.


(d) The periods specified in this section are not counted as part of the time limited for the
commencement of the civil action to recover penalties under this part.


(e) This section shall become operative on July 1, 2021.


Credits
(Added by Stats.2016, c. 31 (S.B.836), § 191, eff. June 27, 2016, operative July 1, 2021.)
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West's Annotated California Codes
Labor Code (Refs & Annos)


Division 2. Employment Regulation and Supervision (Refs & Annos)
Part 13. The Labor Code Private Attorneys General Act of 2004 (Refs & Annos)


West's Ann.Cal.Labor Code § 2699


§ 2699. Actions brought by an aggrieved employee or on behalf
of self or other current or former employees; authority; gap-filler


penalties; attorneys fees; exclusion; distribution of recovered penalties


Effective: June 27, 2016
Currentness


(a) Notwithstanding any other provision of law, any provision of this code that provides for a civil
penalty to be assessed and collected by the Labor and Workforce Development Agency or any
of its departments, divisions, commissions, boards, agencies, or employees, for a violation of this
code, may, as an alternative, be recovered through a civil action brought by an aggrieved employee
on behalf of himself or herself and other current or former employees pursuant to the procedures
specified in Section 2699.3.


(b) For purposes of this part, “person” has the same meaning as defined in Section 18.


(c) For purposes of this part, “aggrieved employee” means any person who was employed by the
alleged violator and against whom one or more of the alleged violations was committed.


(d) For purposes of this part, “cure” means that the employer abates each violation alleged by any
aggrieved employee, the employer is in compliance with the underlying statutes as specified in the
notice required by this part, and any aggrieved employee is made whole. A violation of paragraph
(6) or (8) of subdivision (a) of Section 226 shall only be considered cured upon a showing that the
employer has provided a fully compliant, itemized wage statement to each aggrieved employee
for each pay period for the three-year period prior to the date of the written notice sent pursuant
to paragraph (1) of subdivision (c) of Section 2699.3.
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(e)(1) For purposes of this part, whenever the Labor and Workforce Development Agency, or any
of its departments, divisions, commissions, boards, agencies, or employees, has discretion to assess
a civil penalty, a court is authorized to exercise the same discretion, subject to the same limitations
and conditions, to assess a civil penalty.


(2) In any action by an aggrieved employee seeking recovery of a civil penalty available under
subdivision (a) or (f), a court may award a lesser amount than the maximum civil penalty amount
specified by this part if, based on the facts and circumstances of the particular case, to do otherwise
would result in an award that is unjust, arbitrary and oppressive, or confiscatory.


(f) For all provisions of this code except those for which a civil penalty is specifically provided,
there is established a civil penalty for a violation of these provisions, as follows:


(1) If, at the time of the alleged violation, the person does not employ one or more employees, the
civil penalty is five hundred dollars ($500).


(2) If, at the time of the alleged violation, the person employs one or more employees, the civil
penalty is one hundred dollars ($100) for each aggrieved employee per pay period for the initial
violation and two hundred dollars ($200) for each aggrieved employee per pay period for each
subsequent violation.


(3) If the alleged violation is a failure to act by the Labor and Workplace Development Agency,
or any of its departments, divisions, commissions, boards, agencies, or employees, there shall be
no civil penalty.


(g)(1) Except as provided in paragraph (2), an aggrieved employee may recover the civil penalty
described in subdivision (f) in a civil action pursuant to the procedures specified in Section 2699.3
filed on behalf of himself or herself and other current or former employees against whom one or
more of the alleged violations was committed. Any employee who prevails in any action shall be
entitled to an award of reasonable attorney's fees and costs, including any filing fee paid pursuant
to subparagraph (B) of paragraph (1) of subdivision (a) or subparagraph (B) of paragraph (1)
of subdivision (c) of Section 2699.3. Nothing in this part shall operate to limit an employee's
right to pursue or recover other remedies available under state or federal law, either separately or
concurrently with an action taken under this part.
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(2) No action shall be brought under this part for any violation of a posting, notice, agency
reporting, or filing requirement of this code, except where the filing or reporting requirement
involves mandatory payroll or workplace injury reporting.


(h) No action may be brought under this section by an aggrieved employee if the agency or any
of its departments, divisions, commissions, boards, agencies, or employees, on the same facts and
theories, cites a person within the timeframes set forth in Section 2699.3 for a violation of the
same section or sections of the Labor Code under which the aggrieved employee is attempting to
recover a civil penalty on behalf of himself or herself or others or initiates a proceeding pursuant
to Section 98.3.


(i) Except as provided in subdivision (j), civil penalties recovered by aggrieved employees
shall be distributed as follows: 75 percent to the Labor and Workforce Development Agency
for enforcement of labor laws, including the administration of this part, and for education of
employers and employees about their rights and responsibilities under this code, to be continuously
appropriated to supplement and not supplant the funding to the agency for those purposes; and 25
percent to the aggrieved employees.


(j) Civil penalties recovered under paragraph (1) of subdivision (f) shall be distributed to the Labor
and Workforce Development Agency for enforcement of labor laws, including the administration
of this part, and for education of employers and employees about their rights and responsibilities
under this code, to be continuously appropriated to supplement and not supplant the funding to
the agency for those purposes.


(k) Nothing contained in this part is intended to alter or otherwise affect the exclusive remedy
provided by the workers' compensation provisions of this code for liability against an employer
for the compensation for any injury to or death of an employee arising out of and in the course
of employment.


(l)(1) For cases filed on or after July 1, 2016, the aggrieved employee or representative shall,
within 10 days following commencement of a civil action pursuant to this part, provide the Labor
and Workforce Development Agency with a file-stamped copy of the complaint that includes the
case number assigned by the court.
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(2) The superior court shall review and approve any settlement of any civil action filed pursuant
to this part. The proposed settlement shall be submitted to the agency at the same time that it is
submitted to the court.


(3) A copy of the superior court's judgment in any civil action filed pursuant to this part and any
other order in that action that either provides for or denies an award of civil penalties under this
code shall be submitted to the agency within 10 days after entry of the judgment or order.


(4) Items required to be submitted to the Labor and Workforce Development Agency under this
subdivision or to the Division of Occupational Safety and Health pursuant to paragraph (4) of
subdivision (b) of Section 2699.3, shall be transmitted online through the same system established
for the filing of notices and requests under subdivisions (a) and (c) of Section 2699.3.


(m) This section shall not apply to the recovery of administrative and civil penalties in connection
with the workers' compensation law as contained in Division 1 (commencing with Section 50)
and Division 4 (commencing with Section 3200), including, but not limited to, Sections 129.5
and 132a.


(n) The agency or any of its departments, divisions, commissions, boards, or agencies may
promulgate regulations to implement the provisions of this part.


Credits
(Added by Stats.2003, c. 906 (S.B.796), § 2. Amended by Stats.2004, c. 34 (S.B.899), § 5.5,
eff. April 19, 2004; Stats.2004, c. 221 (S.B.1809), § 3, eff. Aug. 11, 2004; Stats.2015, c. 445
(A.B.1506), § 1, eff. Oct. 2, 2015; Stats.2016, c. 31 (S.B.836), § 189, eff. June 27, 2016.)
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West's Annotated California Codes
California Rules of Court (Refs & Annos)


Title 8. Appellate Rules (Refs & Annos)
Division 1. Rules Relating to the Supreme Court and Courts of Appeal (Refs &
Annos)


Chapter 9. Proceedings in the Supreme Court (Refs & Annos)


Cal.Rules of Court, Rule 8.500
Formerly cited as CA ST A Rule 28


Rule 8.500. Petition for review


Currentness


(a) Right to file a petition, answer, or reply


(1) A party may file a petition in the Supreme Court for review of any decision of the Court
of Appeal, including any interlocutory order, except the denial of a transfer of a case within the
appellate jurisdiction of the superior court.


(2) A party may file an answer responding to the issues raised in the petition. In the answer, the
party may ask the court to address additional issues if it grants review.


(3) The petitioner may file a reply to the answer.


(b) Grounds for review


The Supreme Court may order review of a Court of Appeal decision:


(1) When necessary to secure uniformity of decision or to settle an important question of law;


(2) When the Court of Appeal lacked jurisdiction;
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(3) When the Court of Appeal decision lacked the concurrence of sufficient qualified justices; or


(4) For the purpose of transferring the matter to the Court of Appeal for such proceedings as the
Supreme Court may order.


(c) Limits of review


(1) As a policy matter, on petition for review the Supreme Court normally will not consider an
issue that the petitioner failed to timely raise in the Court of Appeal.


(2) A party may petition for review without petitioning for rehearing in the Court of Appeal, but as
a policy matter the Supreme Court normally will accept the Court of Appeal opinion's statement
of the issues and facts unless the party has called the Court of Appeal's attention to any alleged
omission or misstatement of an issue or fact in a petition for rehearing.


(d) Petitions in nonconsolidated proceedings


If the Court of Appeal decides an appeal and denies a related petition for writ of habeas corpus
without issuing an order to show cause and without formally consolidating the two proceedings, a
party seeking review of both decisions must file a separate petition for review in each proceeding.


(e) Time to serve and file


(1) A petition for review must be served and filed within 10 days after the Court of Appeal decision
is final in that court. For purposes of this rule, the date of finality is not extended if it falls on a
day on which the office of the clerk/executive officer is closed.


(2) The time to file a petition for review may not be extended, but the Chief Justice may relieve
a party from a failure to file a timely petition for review if the time for the court to order review
on its own motion has not expired.
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(3) If a petition for review is presented for filing before the Court of Appeal decision is final in
that court, the clerk/executive officer of the Supreme Court must accept it and file it on the day
after finality.


(4) Any answer to the petition must be served and filed within 20 days after the petition is filed.


(5) Any reply to the answer must be served and filed within 10 days after the answer is filed.


(f) Additional requirements


(1) The petition must also be served on the superior court clerk and, if filed in paper format, the
clerk/executive officer of the Court of Appeal. Electronic filing of a petition constitutes service of
the petition on the clerk/executive officer of the Court of Appeal.


(2) A copy of each brief must be served on a public officer or agency when required by statute
or by rule 8.29.


(3) The clerk/executive officer of the Supreme Court must file the petition even if its proof of
service is defective, but if the petitioner fails to file a corrected proof of service within 5 days after
the clerk gives notice of the defect the court may strike the petition or impose a lesser sanction.


(g) Amicus curiae letters


(1) Any person or entity wanting to support or oppose a petition for review or for an original writ
must serve on all parties and send to the Supreme Court an amicus curiae letter rather than a brief.


(2) The letter must describe the interest of the amicus curiae. Any matter attached to the letter or
incorporated by reference must comply with rule 8.504(e).


(3) Receipt of the letter does not constitute leave to file an amicus curiae brief on the merits under
rule 8.520(f).
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Credits
(Formerly Rule 28, adopted, eff. Jan. 1, 2003. As amended, eff. Jan. 1, 2004; July 1, 2004.
Renumbered Rule 8.500 and amended, eff. Jan. 1, 2007. As amended, eff. Jan. 1, 2009; Jan. 1,
2018; Jan. 1, 2020.)


Cal. Rules of Court, Rule 8.500, CA ST APPELLATE Rule 8.500
Current with amendments received through March 15, 2022.
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West's Annotated California Codes
California Rules of Court (Refs & Annos)


Title 3. Civil Rules (Refs & Annos)
Division 7. Civil Case Management (Refs & Annos)


Chapter 6. Management of Class Actions (Refs & Annos)


Cal.Rules of Court, Rule 3.769
Formerly cited as CA ST TRIAL CT Rule 1859


Rule 3.769. Settlement of class actions


Currentness


(a) Court approval after hearing


A settlement or compromise of an entire class action, or of a cause of action in a class action, or
as to a party, requires the approval of the court after hearing.


(b) Attorney's fees


Any agreement, express or implied, that has been entered into with respect to the payment of
attorney's fees or the submission of an application for the approval of attorney's fees must be set
forth in full in any application for approval of the dismissal or settlement of an action that has
been certified as a class action.


(c) Preliminary approval of settlement


Any party to a settlement agreement may serve and file a written notice of motion for preliminary
approval of the settlement. The settlement agreement and proposed notice to class members must
be filed with the motion, and the proposed order must be lodged with the motion.


(d) Order certifying provisional settlement class


The court may make an order approving or denying certification of a provisional settlement class
after the preliminary settlement hearing.
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(e) Order for final approval hearing


If the court grants preliminary approval, its order must include the time, date, and place of the final
approval hearing; the notice to be given to the class; and any other matters deemed necessary for
the proper conduct of a settlement hearing.


(f) Notice to class of final approval hearing


If the court has certified the action as a class action, notice of the final approval hearing must
be given to the class members in the manner specified by the court. The notice must contain an
explanation of the proposed settlement and procedures for class members to follow in filing written
objections to it and in arranging to appear at the settlement hearing and state any objections to
the proposed settlement.


(g) Conduct of final approval hearing


Before final approval, the court must conduct an inquiry into the fairness of the proposed
settlement.


(h) Judgment and retention of jurisdiction to enforce


If the court approves the settlement agreement after the final approval hearing, the court must
make and enter judgment. The judgment must include a provision for the retention of the court's
jurisdiction over the parties to enforce the terms of the judgment. The court may not enter an order
dismissing the action at the same time as, or after, entry of judgment.


Credits
(Formerly Rule 1859, adopted, eff. Jan. 1, 2002. Renumbered Rule 3.769 and amended, eff. Jan.
1, 2007. As amended, eff. Jan. 1, 2009.)


Cal. Rules of Court, Rule 3.769, CA ST CIVIL RULES Rule 3.769
Current with amendments received through March 15, 2022.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Principal Findings


• Available data indicate that the current average payment a worker receives from a PAGA case decided by 
the Labor and Workforce Development Agency (LWDA) 4.5 times greater than for a PAGA case filed 
with a court: $5,700 from an LWDA-decided case, versus $1,300 from a court case.


• Even though workers are receiving higher awards from LWDA-decided cases, employers are paying out 
29% less per award. On average employers pay $790,000 per LWDA-decided case and $1.1 million per 
PAGA court case.


• LWDA-decided cases do not award attorneys’ fees, which likely contributes significantly to the huge 
difference in award amounts between LWDA-decided cases and PAGA court cases. Attorneys who file 
PAGA cases with a court are compensated with fees that represent 33% or more of the workers’ total 
recovery, coming to more than $372,000 per case on average.


• Delays in obtaining recoveries are substantial. Indications are that workers wait on average for 
12-months for their awards from LWDA-decided PAGA cases, and 23-months for their awards from 
PAGA court cases.


• Letters of intent to file a lawsuit can be used to frighten employers into settling before a PAGA lawsuit 
is filed. These settlements are not reviewed by or reported to either LWDA or the courts. For this 
reason, we have no information on what workers receive, what the workers’ lawyers receive, or what 
employers pay in connection with these settlements. Most importantly, there is nothing to assure that 
workers have received what they are entitled to from these settlements.


• Funding reserves accessible by LWDA and the agencies under its authority exist in the amount of 
$152.5 million. This total does not include a loan of $107 million from the PAGA Fund to the General 
Fund, which presumably will be repaid, which would result in accessible funds of over $200 million. 
These funds could serve to fund the creation of an alternative administrative framework.


• The recent signing into law of AB 5 will likely dramatically expand actions threatened or filed pursuant 
to PAGA.


• A PAGA exemption was legislated in 2019 for one sector of the economy— unionized construction. In 
2021, SB 646, a bill sponsored by the Service Employees International Union (SEIU), also exempted 
the janitorial industry from PAGA. This is tantamount to union recognition that the PAGA process 
does not produce desirable outcomes, and employee redress of wage and hour violations can be 
improved with an alternative structure.
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Introduction


PURPOSE
The purpose of this report is to shine a light on PAGA, contrast this law’s outcomes with those that may be 
anticipated from an alternative process and make recommendations accordingly.


SUMMARY 


How we got PAGA.


PAGA took effect in 2005 in California. One of its 
primary purposes was to provide employees a means 
of directly suing their employers when alleging 
wage and hour violations short-changing them of 
remuneration to which they are lawfully entitled. 
Up to this time, the only means of enforcing most 
wage and hour violations had been for the California 
Division of Labor Standards Enforcement (DLSE) 
to initiate action against employers on behalf of the 
aggrieved employees.


Responding to long-standing dissatisfaction with 
DLSE’s administrative process, which was slow and 
ineffective due to chronic and worsening shortages of 
funding and staff, the Legislature created the PAGA statutory scheme allowing employees to go directly to 
court and sue their employer without having to depend on agency action to satisfy their claims.


While employees still retained the option of seeking redress through agency action, PAGA created a new set of 
penalties, providing for employees to collect 25% of them and the state to collect the remaining 75%. Added 
revenue to the state may well have been a critical inducement to acceptance of PAGA by the legislature and 
the governor, and the potential for increased recovery created an incentive for employees and their lawyers to 
choose the court option.


While LWDA/DLSE can and does decide PAGA claims, the number of them it 
can take on is small.


While LWDA/DLSE can and does decide PAGA claims, the number of them it can take on is small. PAGA 
leaves only one hurdle to filing these claims in court, which is for claimants first to give notice to LWDA and 
await that agency’s decision as to whether it will process the claim instead of allowing it to be decided by filing 
a lawsuit. An agency decision to process the claim must be rendered within a short period of time, and in the 
vast majority of cases the agency does not accept the claim for processing.


California State Capitol in Sacramento, California
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Employees who go to court appear to recover substantially less than those 
whose cases are decided by LWDA/DLSE.


Data regarding employee recoveries pursuant to PAGA actions during the period FY 13/14 through the 
first six months of FY 20/21 indicate that PAGA has not achieved the objective of providing more timely 
and equitable recoveries to aggrieved employees. Available data indicate that employees are not receiving 
better recoveries in the courts under PAGA than they would if wage claims were administered under a well- 
conceived and well-resourced administrative process, and it is likely that such a process would bring them 
significantly better and faster results.


Information on PAGA outcomes 
is lacking.


Currently, employers are vulnerable to being 
pressured into settling in response to demand letters 
threatening legal action under PAGA. Out-of-court 
settlements like these are not in the public domain, 
as there is no documentation of the amounts or 
timeliness of payments to the employees and their 
lawyers, and therefore there is no means of assuring 
that employees are receiving what they should when 
their attorneys receive these settlement proceeds.


These considerations suggest that the California 
Legislature should review PAGA and consider 
replacing it with a well-conceived and adequately 
funded administrative process.


What we need.


An effective administrative process that will:


• Be streamlined.


• Ensure swift and fair recovery for workers,


• Not depend on the involvement of attorneys, and


• Not be vulnerable to abuses against either workers or employers.


Downtown skyline in Los Angeles, California







4California Private Attorneys General Act of 2004


Scope and Methodology
This analysis is based on the response received via a Public Request Act (PRA) for all data on PAGA cases in 
possession of LWDA, the sole government source of PAGA data.


The data received consisted of the contents of LWDA files containing details on:


• PAGA cases administered and decided by LWDA’s “PAGA Unit”—31 cases dating from FY 16/17 to 
FY 20/21, as of July 2021. 


• PAGA cases and settlements filed with the courts.


• Budget Change Proposals (BCPS) to augment LWDA’s oversight of PAGA cases through FY 19/20.


Both the LWDA-administered case files and the court case files contained a variety of details, including 
zip code of the workplace, length of time from filing of the action to issuance of an award, and award or 
settlement amounts.


Note: Information on court case outcomes was not available for cases filed before 1 July 2016. Information 
on post July 1, 2016 cases is available because of an amendment to PAGA signed into law the year before. 
The information we received indicates that 27,100 PAGA court cases were filed from FY 13/14 through the 
first 3 months of FY 20/21. Analyses are primarily based on settlement information for 3,720 cases. 


Using this information, an evaluation was performed to understand the differences between resolutions 
of PAGA actions filed with and processed by LWDA and those filed with the courts. This analysis focused 
primarily on the following three issues:


• Is PAGA producing the benefit that was intended by providing the alternative of lawsuits and new 
penalty awards to DLSE administrative action?


• Does administration of PAGA claims by LWDA as an alternative to court litigation of PAGA claims 
produce better outcomes than court litigation?


• Can administrative case-resolution outcomes be improved by changing the procedures and personnel 
employed to process the claims?
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Legislative Background


A note on agency hierarchy 


DLSE is ultimately under the authority 
of LWDA. LWDA is administered by the 
Labor Secretary, who is a member of the 
Governor’s Cabinet.


The two largest agencies under 
LWDA’s authority are the Employment 
Development Department (EDD) and 
the Department of Industrial Relations 
(DIR). DLSE is one of several divisions 
under the authority of DIR. While LWDA 
is statutorily charged with the authority to process 
PAGA cases, it relies on DLSE staff to process them, 
as DLSE is the only agency with the expertise necessary to perform this function.


RECENT STATUTORY DEVELOPMENTS
SB 836: Revisions to LWDA Notice and Response Provisions


In 2016, SB 836 made several revisions to PAGA in an attempt to enable LWDA to better monitor 
the process, collect data on case outcomes, and improve the agency’s ability to resolve more cases as an 
alternative to court litigation.


The revisions required online notice to LWDA of claims and other online notice requirements, including 
filing of proposed PAGA settlements at the same time they are submitted to the courts, as well as similarly 
prompt submission of copies of court awards.


The bill also extended various timelines, including:


• Increasing from 30 to 60 the number of days LWDA can take to review cases, and


• Increasing from 33 to 65 days the time LWDA can take to notify parties of its intent to 
investigate violations.


The bill also had a temporary provision, which expired on July 1, 2021, allowing LWDA to extend the 120-
day time limit for investigating and citing the employer by an additional 60 days.


Fig 1.California Government Hierarchy


Governor of California


Labor and Workforce Development 
Agency (LWDA/Labor Secretary)


Department of Industrial 
Relations (DIR/DIR Director)


Department of Labor Standards and 
Enforcement (DLSE/Labor Commissioner)
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AB 281: Right to cure


In 2017, an attempt was made via AB 281 (Salas) to amend PAGA so that potential plaintiffs would be 
required to allow employers to “cure” an alleged violation before being able to bring a PAGA action. That bill 
died in committee in early 2018.


AB 1654: PAGA carve-out for the Construction Industry 


In 2018, Governor Brown signed AB 1654 into law, which exempts employers and employees in the 
construction industry from PAGA if they are subject to a collective bargaining agreement (CBA) that:


1. Applies to working conditions, wages, and hours of work of employees in the construction industry,


2. Ensures employees receive a regular hourly wage not less than 30% more than the minimum wage,


3. Prohibits Labor Code violations redressable by PAGA,


4. Contains a grievance and binding arbitration 
procedure to redress Labor Code violations 
remedied by PAGA,


5. Expressly waives the requirements of PAGA 
in clear and unambiguous terms, and


6. Authorizes an arbitrator to award all 
remedies available under PAGA, except for 
penalties payable to the LWDA.


The inspiration for this bill reportedly arose from 
the complaints of construction industry employers 
who had been recently targeted by frivolous PAGA 
lawsuits. A collective bargaining agreement (CBA) 
with these provisions listed above is presumed 
to guarantee employees the ability to challenge 
unlawful compensation in a forum that will provide a 
fair determination.


However, the construction industry is only one of many industries targeted by PAGA lawsuits, and a well-
conceived administrative process could provide a forum to accomplish the same fair determinations, perhaps 
more consistently and effectively that those established pursuant to CBAs.


Golden Gate Bridge in San Francisco, California
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AB 5: Substantial tightening of criteria allowing workers to be deemed 
independent contractors as opposed to employees.


In 2019, Governor Newsom signed AB 5, which has dramatically expanded the circumstances under which 
workers are legally considered employees as opposed to independent contractors. Except as specified in a small 
list of occupations exempted from its provisions, this bill created a presumption that a worker is always to be 
considered an employee unless the presumptive employer can prove that all three of the criteria specified by the 
“ABC” test apply to the worker in question.


These criteria are the following (See Labor Code section 2750.3):


A) The worker is free from the control and direction of the hiring entity in connection with the 
performance of the work, both under the contract for the performance of the work and in fact.


(B) The worker performs work that is outside the usual course of the hiring entity’s business.


(C) The worker is customarily engaged in an independently established trade, occupation, or business of the 
same nature as that involved in the work performed.


Because this bill has so greatly expanded the number of situations under which workers must be considered 
employees, the likelihood of PAGA lawsuits being filed as a result of the bill has also been greatly expanded.


AB 2257: App-based driver exemption added to AB 5.


Proposition 22: 


Passed by 59% of California voters, this initiative exempts app-based drivers from AB 5 and assures their 
continuing status as independent contractors. Among other impacts is removal of the threat of PAGA lawsuits 
from these drivers, since they cannot claim to be employees.
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Discussion


LWDA-decided Cases 
v PAGA Court Case 
Comparison


According to LWDA’s records, 
since FY 13/14, the number of 
cases resolved or settled has varied 
considerably over the most recent 
5 years for which records were 
available (Chart 1).


As noted above, the number of 
cases pursued may be expected to 
grow in the coming years due to AB 5.


Analysis was carried out of the case outcomes in terms of dollar amounts and durations for both cases decided 
by the LWDA (i.e. PAGA unit) and PAGA court cases (Table 1). 


Table 1: Measured Settlement Data for LWDA Decided Cases and PAGA Court Cases


LWDA-
decided Cases


PAGA Court 
Cases


Average Total Case Amount $789,936 $1,118,777
Average Award Amount to Employees $650,591 $621,165
Average Total Penalties $158,509 $100,934
Average Number of Employees 225 2,192
Average Award per Employee $5,673 $1,264
Average Attorneys’ Fee* - $372,222
Average Litigation Costs* - $27,119
Average Original Plaintiff Awards (Incentives and Enhancements) - $14,051
Average Settlement Amount Paid to Settlement Administrator - $17,818


*Does not Include Attorney’s Fees or Litigation Costs paid by the employer/defendant.


Sources: LWDA-decided Case Data and PAGA Court Case Documents. 


Chart 1: Number of PAGA Cases Filed by Fiscal Year


Avg. 5,200 cases FY (16/17-19/20)


1,0511,051 2,1692,169 1,1071,107 2,8012,801 5,1465,146 5,9165,916 6,9426,942 1,9641,964


13/14 14/15 15/16 16/17 17/18 18/19 19/20 20/21*


*FY 20/21 data is complete through September 2020.
Source: External PAGA Case Data File
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• Employers pay on average 29% less per settlement of an LWDA-decided case and a PAGA court case.


• The employee outcome per employee is better for LWDA-decided cases.1 The average PAGA court 
case award received by an employee is approximately $1,300, while the average employee award 
from the LWDA-decided case is $5,700, representing a 4.5-fold increase in the employee’s recovery 
when LWDA decides a case.2,3


• On average, the LWDA-decided case has fewer employees per case.


• On average Attorney’s Fees account for 33% of the payment made by employers.


• The state receives $58,000 less in penalties when cases are settled by PAGA court case.


• For employers, an average of $27,000 per case is paid by employers for litigation fees, and $18,000 
per case is paid to third-party settlement administrators. Neither of these payments is made under 
the LWDA-decided case. In addition, employers bear the substantial cost of legal representation, 
which has not been quantified here.


Durations of LWDA administrative resolution and PAGA court cases 


Long delays in processing cases due to the Labor Commissioner’s understaffed administrative process was 
one of the original justifications for PAGA.


DLSE provided data on case start dates and settlement dates for LWDA-decided cases and PAGA court 
cases. On average, it takes LWDA retained case 310 fewer days to reach a settlement (Table 2).


Table 2: Average Number of Days between 
Case Start Date and Case Settlement Date


Average 
Number 
of Days


Average 
Number 


of Months


Average 
Number 
of Years


LWDA-decided Cases 368 12.0 1.0
PAGA Court Cases 678 22.6 1.9


Sources: LWDA-decided Case Data and PAGA Court Case Documents


1 Because the number of cases decided by LWDA (31) is low, the possibility cannot be excluded that the out-
come numbers could be significantly different if LWDA decided a larger portion of cases.


2 Another way to compare the outcomes would be to divide total dollars awarded by total number of employ-
ees filing claims, in which case, the outcomes would be $267 per employee from court cases versus $3,235 
per employee from LWDA-decided cases, representing an almost 11-fold increase in the employee recovery 
from LWDA-decided cases. Settlement amounts were not reported to LWDA before an amendment to PAGA 
required this reporting for all cases filed from 2016.


3 Settlement amounts were not reported to LWDA before an amendment to PAGA required this reporting for 
all cases filed from 2016 on.
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Location of PAGA court cases 


Los Angeles County accounted for 37% PAGA court case settlements. The remainder of the LA Basin and 
the Bay Area each accounted for 17% of PAGA court case settlements. While a limited number of out 
of state cases had the highest average total settlement amount, the Bay Area had the highest average total 
settlement amount in the state at $1.8 million per PAGA court case. (See per county financial breakdown 
Appendix I: Location of Cases Reviewed).


Table 3: PAGA Court Case Settlement Counts and 
Amounts by Location of Court 


Region of Court Percentage of PAGA 
Case Settlements Average Total Case Amount


State of California 100% $1,118,777
   Los Angeles County 37.0% $1,043,563
   Rest of Los Angele Basin 9.4% $988,089
   Bay Area 15.9% $1,762,596
   Inland Empire 11.6% $954,901
   San Diego County 8.1% $1,009,451
   Central Valley 7.8% $879,616
   Sacramento Region 5.9% $1,047,321
   Central Coast 2.5% $772,943
   Rest of Northern California 1.3% $867,825
Outside of California 0.2% $2,327,701
Unknown Jurisdiction 0.4% $440,429


Sources: PAGA Court Case Documents


Outlook for a public option


As discussed above, a prime justification for PAGA was the lack of resources for DLSE to process wage and hour 
claims and resulting long delays for employees entitled to recovery. The lack of resources was due to DLSE’s 
dependence on the General Fund, which itself was significantly stressed. However, funding for most of DIR, 
including DLSE, no longer depends on the General Fund, as several legislative changes over time have resulted 
in an entirely new source of funding: assessments on workers’ compensation premium or self-insurer premium 
equivalent.


These assessments are flexible, they are routinely adjusted to meet the needs of the agency function they support, 
and they can similarly be adjusted to meet the needs of DLSE. According to the Staffing Alignment Budget 
Titled “PAGA Unit Staffing Alignment” Budget Change Proposal (BCP) uploaded by DIR to the Department 
of Finance website in May 2019, the LWDA has accumulated a large funding reserve from PAGA recoveries 
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(Chart 2), and it 
would be entirely 
consistent with the 
purpose of PAGA 
to use that money 
to reboot DLSE in 
a form that would 
properly serve workers 
and compliant 
employers.


According to the BCP, 
the available fund 
balance was $133.7 in 
FY 19/20 (Chart 3). Estimated reserves shrunk in FY 21/22 to $84.8 million due to a $107 million loan from 
the PAGA fund to the General Fund. Assuming the loan will be repaid, that would put reserves at 188.8 million, 
although information for FY 21/22 is not complete and information for FY 20/21 may also be incomplete.


Chart 2: PAGA Fund Revenue by Fiscal Year (in Millions $)


 Sources: PAGA Budget Change Proposal (BCP) and DOF Fund Condition Statements


$5.7$5.7 $8.5$8.5 $13.5$13.5 $21.4$21.4 $34.1$34.1 $34.0$34.0 $43.0$43.0 $50.0$50.0 $50.0$50.0
13/14 14/15 15/16 16/17 17/18 18/19 19/20 est. 


20/21
est.


21/22


*Fiscal Year 20/21 $108 million in loans to General Fund
Source: PAGA Budget Change Proposal (BCP) and DOF Fund Condition Statements


Chart 3: PAGA Fund Outlook
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Total Resources $27.6 $44.1 $71.6 $99.4 $144.9 $75.8 $96.1


Expenditure $5.5 $6.9 $6.5 $9.1 $11.1 $30.1 $11.2


Reserves $22.1 $37.2 $65.1 $90.3 $133.7 $45.6 $84.8


est. 21/22
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$160


Workload and Staffing Issues


The PAGA Unit workload encompasses diverse activities, among them attending to violations that are curable. In 
FY 16/17 and 17/18, the PAGA unit retained 31 cases out of the 9,000 PAGA notices filed, most of which are 
unresolved as of the time of this writing.
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Table 4: Workload Measures for the LWDA PAGA Unit 


13/14 14/15 15/16 16/17 17/18


PAGA Notices Filed 7,626 6,307 5,510 3,707 5,383
Notices Reviewed N/A N/A N/A 1,694 1,339
Pre-Investigations N/A N/A N/A 23 26
Case Investigations (cases retained) N/A N/A N/A 14 16
Number of PAGA Notices in which one or 
more violations is curable N/A N/A N/A 1,629 2,195


Number of Employer Responses/Cures filed N/A N/A N/A 121 261
Number of Cure Disputes N/A N/A N/A 24 53
Cure Decisions Issued N/A N/A N/A 1 27
Settlements Reviewed N/A N/A N/A 476 1,070


Source: FY 19/20 Budget Change Proposal (BCP)


While the data received from LWDA showed only 31 cases resolved by LWDA from FY 16/17 through FY 20/21.
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Conclusions


• While the system that was replaced by PAGA was clearly failing employees and compliant employers at the 
time PAGA was enacted, PAGA has not significantly improved the process, and in critical ways it has made 
things worse.


• Perhaps the most significant failure of the process, long delays in resolving the allegations of Labor Code 
violations, continues to exist.


• Although the number of cases decided by LWDA is very small compared to the number of cases resolved 
by lawsuits, available data appear to indicate that employees’ outcomes are much worse when the cases are 
filed with the courts rather than decided by LWDA.


• There has been a six-fold increase in yearly PAGA Fund revenue from FY 13/14 through FY 17/18. If the 
loan from the PAGA Fund is repaid, this steep upward trend will likely continue.


• Compliant employers, who should be supported, are susceptible to being victimized by unscrupulous 
plaintiffs’ attorneys.


• Large portions of PAGA recoveries consist of plaintiffs’ attorneys’ fees, with no apparent benefit to workers, 
employers, or the state.


• AB 1654 has set a precedent that points the way to alternative approaches to achieving swift and fair 
employee recoveries. The core administrative concepts that underlie the alternative AB 1654 offers to 
PAGA can be applied to an administrative system managed by DLSE under the Labor Commissioner’s 
direction.


• There is good reason to believe that a well-conceived, and efficient administrative system within DLSE can 
succeed where PAGA has failed, and do the following:


• Produce fair, significantly faster, and potentially more robust recoveries for workers.


• Maintain fully adequate funding being like other functions of DIR via the existing method of 
assessments on workers’ compensation premium or premium equivalent.


• Such an administrative system can be robustly funded at start up by the existing PAGA fund balance.
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Recommendation


To improve the claims resolution of labor and workforce issues and to determine just compensation for 
employees pursuant to wage disputes more equitably and quickly, the state should fund an administrative 
process that ensures swift and fair recovery for workers, streamlines the process, removes or minimizes the 
need for attorneys to be involved, and is not vulnerable to abuses against either workers or employers.


The resources and experience needed for such a structure did not exist at the time PAGA was signed 
into law, but they do exist now. The current procedure by which LWDA resolves PAGA claims, while 
apparently substantially more successful for employees than claim resolution by court litigation, can likely be 
significantly improved by reducing unnecessary bureaucracy and reducing the time taken to process claims.


The objective should be an expedited administrative process that delivers a fair result in a short period of time 
to the workers and employers involved and provides sufficient transparency to track outcomes. This in turn 
will ensure the system is working properly to serve employees and compliant employers while providing the 
remedies needed against noncompliant employers.


RESOLUTION OF THE CLAIMS CURRENTLY RESOLVED 
VIA PAGA SHOULD BE RETURNED TO DLSE.
We believe current DLSE case resolution procedures could be made timelier and more efficient, reducing the 
budgetary cost, and improving case resolution times, but for the purposes of pricing this estimate we assume 
no changes in DLSE procedures.


The number of notices of potential PAGA cases received has ranged between 7,626 and 3.707 per year from 
FY 13/14 through 17/18, the most recent data we have on notices received. (Table 4). These numbers are 
obviously greater than the number of cases actually resolved, and the difference is due to the number of 
notices received that are not pursued to resolution.


Accordingly, we have assumed that there may be some staff time consumed by processing those notices 
received that to not become actual cases resolved/settled. 


This is most likely a very small number if significant at all, since the notices that do not result in resolved cases 
are never followed up on by LWDA and this is likely due to the claim being abandoned.


Bottom line: The languishing PAGA Fund, now containing well over $150 million, is more than sufficient 
to support the startup of DLSE’s resolution of all claims currently being pursued through the PAGA process. 
DLSE can be supported from that point on through assessment funding, which can easily handle the 
ongoing cost.
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TOTAL 100.0% $1,118,777 $621,165 $100,934 2,192 $1,264 $372,222 $27,119 $14,051 $17,818


LOS ANGELES 37.0% $1,043,563 $591,051 $78,092 2,274 $1,267 $345,697 $25,529 $13,063 $18,071


ORANGE 8.3% $1,039,998 $570,896 $88,334 2,103 $889 $353,090 $26,353 $12,106 $15,339


SAN BER-
NARDINO 8.1% $1,029,656 $557,008 $108,748 2,252 $1,299 $351,754 $18,121 $12,614 $15,425


SAN DIEGO 8.1% $1,009,451 $572,930 $81,946 1,417 $1,781 $334,134 $18,848 $16,270 $18,701


ALAMEDA 6.9% $2,256,017 $1,349,523 $185,556 2,916 $1,365 $704,525 $34,277 $15,430 $25,120


SACRAMENTO 5.6% $1,057,731 $613,492 $65,874 2,931 $1,364 $348,606 $20,001 $15,747 $17,289


SANTA CLARA 3.1% $1,375,099 $720,441 $196,318 2,583 $1,401 $464,381 $19,282 $14,492 $16,731


RIVERSIDE 2.9% $821,085 $430,322 $68,079 1,253 $1,207 $292,502 $27,695 $15,888 $15,108


SAN FRANCIS-
CO 2.4% $2,154,661 $954,151 $343,812 3,220 $716 $748,340 $184,053 $18,149 $36,596


KERN 2.3% $1,271,162 $739,336 $58,534 2,472 $1,602 $438,044 $19,141 $14,391 $17,472


SAN JOAQUIN 2.0% $633,709 $335,076 $56,232 1,279 $1,147 $217,147 $16,488 $14,565 $12,855


CONTRA 
COSTA 1.3% $866,135 $427,942 $202,897 1,784 $1,275 $284,250 $19,802 $14,575 $15,064


VENTURA 1.1% $608,657 $267,571 $126,455 859 $799 $209,122 $17,467 $10,575 $10,782


MONTEREY 1.0% $986,433 $529,849 $123,884 4,029 $710 $316,400 $20,290 $13,840 $20,667


STANISLAUS 1.0% $993,644 $520,238 $118,595 2,784 $1,585 $352,866 $15,485 $12,457 $18,635


FRESNO 0.8% $673,425 $337,997 $85,864 463 $803 $237,176 $20,054 $22,454 $13,387


Appendix


Measured Settlement Data for LWDA Retained 
Cases and PAGA Court Cases by County
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SAN MATEO 0.8% $1,231,037 $600,887 $184,203 4,393 $973 $427,465 $35,629 $12,690 $17,146


TULARE 0.8% $579,135 $297,014 $70,066 692 $873 $195,540 $14,766 $10,929 $11,355


MERCED 0.5% $853,224 $396,325 $175,086 1,969 $1,220 $285,971 $15,940 $10,667 $16,099


SOLANO 0.5% $673,219 $395,447 $34,995 402 $1,225 $210,765 $19,507 $10,915 $12,490


IMPERIAL 0.5% $527,118 $297,931 $16,264 651 $1,296 $177,558 $15,497 $17,767 $9,719


SONOMA 0.5% $838,316 $482,815 $42,368 473 $2,235 $286,107 $18,309 $11,938 $9,151


SANTA BAR-
BARA 0.4% $342,353 $149,751 $50,890 860 $325 $122,339 $12,565 $14,000 $9,442


SANTA CRUZ 0.4% $331,003 $186,376 $20,864 239 $1,384 $106,164 $11,297 $9,409 $8,372


SAN BENITO 0.4% $920,294 $545,630 $19,950 548 $445 $309,570 $14,407 $13,115 $23,546


PLACER 0.3% $1,737,367 $624,865 $554,381 4,078 $480 $594,268 $24,821 $66,792 $19,374


YOLO 0.3% $849,545 $516,128 $23,492 1,111 $783 $284,053 $12,041 $11,000 $12,875


MARIN 0.3% $817,315 $480,550 $27,754 1,008 $951 $275,527 $19,573 $9,802 $20,722


SAN LUIS 
OBISPO 0.2% $1,120,667 $682,912 $36,889 344 $2,022 $369,770 $14,100 $11,563 $15,939


MADERA 0.2% $223,313 $92,713 $37,565 838 $145 $77,475 $10,545 $6,786 $9,500


NAPA 0.2% $396,868 $189,787 $47,658 342 $942 $137,992 $19,826 $13,929 $6,971


BUTTE 0.1% $815,000 $490,526 $22,100 2,558 $284 $264,000 $15,741 $10,600 $17,559


SUTTER 0.1% $382,500 $214,788 $23,476 339 $379 $154,583 $10,800 $8,750 $8,638


KINGS 0.1% $828,750 $489,313 $13,750 624 $662 $281,250 $24,250 $10,125 $13,500


NEVADA 0.1% $547,500 $311,197 $22,653 65 $493 $187,063 $10,126 $11,500 $13,500


EL DORADO 0.1% $206,667 $60,226 $70,233 905 $355 $71,500 $6,433 $6,167 $9,500


MENDOCINO 0.1% $625,833 $344,596 $27,333 368 $1,040 $206,458 $20,900 $22,167 $11,212


SHASTA 0.1% $1,243,334 $767,217 $15,000 1,730 $42 $414,444 $17,623 $11,667 $21,132


COLUSA 0.1% $150,000 $67,239 $16,250 529 $1,804 $51,667 $3,406 $4,500 $11,000


JAMS 0.1% $506,250 $300,863 $4,000 $170,388 $12,000 $9,000 $10,000


LASSEN 0.1% $609,750 $377,505 $10,750 $202,500 $8,332 $5,000 $8,976


TUOLUMNE 0.1% $1,113,750 $594,272 $80,419 2,654 $437 $371,166 $29,498 $36,000 $22,500


YUBA 0.1% $143,750 $66,950 $17,500 43 $169 $47,125 $4,800 $7,000 $4,750
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AMADOR 0.0% $225,000 $96,250 $4,000 $78,750 $35,000 $7,500 $4,500


DEL NORTE 0.0% $200,000 $102,500 $2,000 $70,000 $6,000 $12,000 $8,000


GLENN 0.0% $1,100,000 $676,833 $20,000 499 $1,356 $366,667 $25,000 $5,000 $11,500


HUMBOLDT 0.0% $240,000 $25,875 $103,500 250 $104 $95,890 $29,110 $6,500 $5,000


INYO 0.0% $225,000 $124,375 $2,500 $78,750 $10,000 $2,500 $7,500


PLUMAS 0.2% $2,327,701 $1,393,146 $39,987 6,180 $339 $800,846 $65,596 $26,063 $29,235


OUT OF CALI-
FORNIA 0.3% $429,458 $158,465 $65,461 289 $5,311 $191,308 $21,865 $27,544 $7,938


UNKNOWN 0.0% $225,000 $124,375 $2,500 $78,750 $10,000 $2,500 $7,500


*Attorneys’ Fees and Litigation Costs do not include the amounts paid by defendant/employer.
Note: PAGA Court Case Documents where the jurisdiction of the court could not be determined are classified as unknown. 
Sources: PAGA Court Case Documents
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162 Cal.App.4th 43
Court of Appeal, First District, Division 1, California.


Frank CHAVEZ, Plaintiff and Respondent,
v.


NETFLIX, INC., Defendant and Respondent;
Laura Ellis, Objector and Appellant.


Frank Chavez, Plaintiff and Respondent,
v.


Netflix, Inc., Defendant and Respondent;
David Meininger et al., Objectors and Appellants.


Frank Chavez, Plaintiff and Respondent,
v.


Netflix, Inc., Defendant and Respondent;
John Vogel, Objector and Appellant.


Nos. A114334, A115395, A115571.
|


April 21, 2008.


Synopsis
Background: Plaintiff brought putative class action against DVD-rental business, alleging false
advertising by defendant that it would send “unlimited” DVD rentals to customers, with one-
day delivery, for a flat monthly fee. Before class certification, the Superior Court, San Francisco
County, No. CGC–04–434884, Thomas J. Mellon, Jr., J., 2006 WL 2613144, approved of
settlement, and awarded attorney fees of $2,040,000, to be paid by defendant to class counsel.
Objectors appealed.


Holdings: The Court of Appeal, Margulies, J., held that:


[1] objector was not entitled to intervene;


[2] settlement was presumed to be fair;


[3] a new notice of proposed settlement was not required, after amendment of settlement
agreement;
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[4] due process did not require that the procedure for opting out of class action settlement would
be just as convenient as the procedure for filing a claim; and


[5] trial court's valuation of settlement, for purposes of determining attorney fee award to class
counsel under lodestar method, was not an abuse of discretion.


Affirmed.


West Headnotes (27)


[1] Parties Time for intervention
Parties Application and proceedings thereon
Objector to settlement and to the attorney fee award to class counsel was not entitled
to intervene in putative class action; request to intervene was untimely, i.e., it was filed
one day after class notice's deadline for court's receipt of requests to intervene and
for delivering such requests to class counsel and defense counsel and it was mailed to
counsel on day of deadline rather than being received by them on day of deadline, and
request was unconvincing on the merits, e.g., it was supported by memorandum of points
and authorities containing barely two pages of text and no declarations, and points and
authorities made erroneous assertion that objector's appellate rights could be preserved
only if she were allowed to intervene.


2 Cases that cite this headnote


[2] Parties Intervention
The trial court has discretion to permit a nonparty to intervene where: (1) the proper
procedures have been followed; (2) the nonparty has a direct and immediate interest in the
action; (3) the intervention will not enlarge the issues in the litigation; and (4) the reasons
for the intervention outweigh any opposition by the parties presently in the action.


2 Cases that cite this headnote


[3] Appeal and Error Intervention
An order denying leave to intervene is reviewed under the abuse of discretion standard.


3 Cases that cite this headnote
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[4] Appeal and Error Interest in Subject-Matter
A class member who timely objects to a class action settlement has standing to appeal,
regardless of whether the member formally intervened in the action.


1 Cases that cite this headnote


[5] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
The trial court has broad discretion to determine whether a class action settlement is fair
and reasonable.


1 Cases that cite this headnote


[6] Appeal and Error Class actions
Appellate review of trial court's approval of class action settlement, as being fair and
reasonable, is limited to determining whether the record discloses a clear abuse of
discretion by the trial court.


1 Cases that cite this headnote


[7] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
When the following facts are established in the record, a class action settlement is
presumed to be fair: (1) the settlement is reached through arm's-length bargaining; (2)
investigation and discovery are sufficient to allow counsel and the court to act intelligently;
(3) counsel is experienced in similar litigation; and (4) the percentage of objectors is small.


2 Cases that cite this headnote


[8] Compromise, Settlement, and Release Antitrust, trade regulation, fraud, and
consumer protection
Settlement of putative class action against DVD-rental business, alleging false advertising
by defendant that it would send “unlimited” DVD rentals to customers, with one-day
delivery, for flat monthly fee, was reached through arm's-length bargaining, as element for
presumption of fairness; parties participated in two formal mediation sessions with highly
respected former federal magistrate judge, negotiations between parties' counsel continued
between formal sessions and substantive agreement was reached at second mediation
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session, and further negotiations, after defendant met with Federal Trade Commission
(FTC) in response to FTC's amicus brief asserting that one aspect of original settlement
agreement was not in best interests consumers, culminated in amended agreement.


[9] Compromise, Settlement, and Release Antitrust, trade regulation, fraud, and
consumer protection
Investigation and discovery were sufficient to allow counsel and court to act intelligently,
as element for presumption of fairness, as to settlement of putative class action
against DVD-rental business, alleging false advertising by defendant that it would send
“unlimited” DVD rentals to customers, with one-day delivery, for flat monthly fee; parties
had engaged in extensive discovery, including written discovery, document production,
and depositions of key employees of defendant, and class counsel had previously
undertaken its own prefiling investigation that had included numerous interviews and
wide-ranging research regarding defendant's delivery and allocation practices as well as
its advertising and marketing materials.


[10] Compromise, Settlement, and Release Antitrust, trade regulation, fraud, and
consumer protection
Percentage of objectors was small, as element for presumption of fairness, as to settlement
of putative class action against DVD-rental business, alleging false advertising by
defendant that it would send “unlimited” DVD rentals to customers, with one-day delivery,
for flat monthly fee; nearly 700,000 class members had registered for the class benefit
while only 1,234 members, or 0.2 percent of the class, had opted out, including some
who did so only because they sympathized with defendant and believed the litigation was
abusive.


[11] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
Issue before the trial court, regarding approval of class action settlement, was not whether
the settlement agreement was the best one that class members could have possibly
obtained, but whether it was fair, adequate, and reasonable.


7 Cases that cite this headnote


[12] Compromise, Settlement, and Release Form, requisites, and sufficiency
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Amendments to proposed class action settlement agreement, after second notice of
proposed settlement had been sent to class members, improved the settlement, and thus,
a third notice of proposed settlement was not required, as to settlement of putative
class action against DVD-rental business, alleging false advertising by defendant that
it would send “unlimited” DVD rentals to customers, with one-day delivery, for flat
monthly fee, was reached through arm's-length bargaining, as element for presumption
of fairness; amendments lengthened from 90 to 180 days the time period after effective
date of settlement in which defendant would provide current subscribers with their
service upgrade benefit, thereby alleviating potential strain on defendant's inventories, and
amendments required defendant to provide class members with ten days' notice before
the benefit was to be provided, so that class members did not have to remain enrolled as
subscribers while waiting for one-month benefit.


3 Cases that cite this headnote


[13] Compromise, Settlement, and Release Form, requisites, and sufficiency
While notices of original and amended class action settlement agreements failed to provide
a dollar estimate of overall value of settlement in relation to damages sought, the notices
provided sufficient information to allow class members to decide whether to accept the
benefit he or she would receive under the settlement or to opt out and pursue his or her own
claim, in putative class action against DVD-rental business, alleging false advertising by
defendant that it would send “unlimited” DVD rentals to customers, with one-day delivery,
for flat monthly fee.


[14] Compromise, Settlement, and Release Form, requisites, and sufficiency
The trial court has virtually complete discretion as to the manner of giving notice to class
members of a proposed class action settlement.


5 Cases that cite this headnote


[15] Compromise, Settlement, and Release Form, requisites, and sufficiency
Using a summary notice, by e-mail, that directed the class member wanting more
information to an Internet web site containing a more detailed notice of proposed class
action settlement, and that provided hyperlinks to that web site, was an acceptable manner
of giving notice of proposed settlement, in putative class action against DVD-rental
business, alleging false advertising by defendant that it would send “unlimited” DVD
rentals to customers, with one-day delivery, for flat monthly fee; class members conducted
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business with defendant over the Internet, and could be assumed to know how to navigate
between the summary notice and the web site.


4 Cases that cite this headnote


[16] Compromise, Settlement, and Release Particular Subjects, Claims, and Disputes
Constitutional Law Compromise and settlement
Due process did not require that the procedure for opting out of class action settlement,
which procedure required class members to mail a letter by first-class mail, would be just
as convenient as the procedure for filing a claim, which procedure could be completed
online, through the Internet. U.S.C.A. Const.Amend. 14.


See 4 Witkin, Cal. Procedure (4th ed. 1997) Pleading, § 287; Cal. Jur. 3d, Parties, § 56;
Weil & Brown, Cal. Practice Guide: Civil Procedure Before Trial (The Rutter Group 2007)
¶ 14:133 (CACIVP Ch. 14-C); Cal. Civil Practice (Thomson/West 2007) Procedure, §
32:13.


[17] Costs, Fees, and Sanctions Class actions
Trial court's valuation of settlement, for purposes of determining attorney fee award to
class counsel under lodestar method, was not an abuse of discretion, in putative class action
against DVD-rental business, alleging false advertising by defendant that it would send
“unlimited” DVD rentals to customers, with one-day delivery, for flat monthly fee; trial
court multiplied the prices defendant then charged for services to be offered free to former
subscribers, which was $18 for one month's free membership, and for services to be offered
free to current subscribers, i.e., $6 for one-month subscription upgrade, times the number
of class members who had enrolled for each benefit, which benefits would automatically be
made available to every class member who filed a claim for them, without any additional
purchase.


5 Cases that cite this headnote


[18] Costs, Fees, and Sanctions Enhancements, multipliers, and incentive awards
A lodestar enhancement of attorney fees, based on quality of representation, involves
considerations not captured by counsel's hourly rates.


3 Cases that cite this headnote
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[19] Costs, Fees, and Sanctions Class actions
Trial court's upward adjustment of lodestar, based on success achieved and rate of
acceptance of benefit offered to class members, did not involve duplicative factors, for
purposes of award of attorney fees to class counsel, in putative class action against DVD-
rental business, alleging false advertising by defendant that it would send “unlimited”
DVD rentals to customers, with one-day delivery, for flat monthly fee; “success achieved”
was a general factor that included all positive results achieved by the litigation while “rate
of acceptance” focused on a single, very specific factor that measured one aspect of overall
success, and trial court placed primary reliance on “rate of acceptance.”


1 Cases that cite this headnote


[20] Costs, Fees, and Sanctions Class actions
Awarding attorney fees to some objectors, rather than all objectors, to class action
settlement was not an abuse of discretion, in putative class action against DVD-rental
business, alleging false advertising by defendant that it would send “unlimited” DVD
rentals to customers, with one-day delivery, for flat monthly fee; certain objectors, who
were awarded counsel fees, had been involved in negotiations surrounding amended
settlement agreement and had helped to identify problems that were fixed in amended
agreement, had brought media attention to the case, and had helped to persuade defendant
to amend the settlement agreement, which contributions could be of concrete benefit even
if they did not individually result in any substantial improvement in settlement benefits.


1 Cases that cite this headnote


[21] Costs, Fees, and Sanctions Class actions
Basing the rate of acceptance of benefit offered to subclass of former subscribers, for
purposes of upward adjustment of lodestar for attorney fee award to class counsel, on
number of former subscribers who had submitted claim forms for one-month subscription
benefit, rather than waiting to see how many former subscribers took final step of
completing registration process for one-month subscription benefit, was not an abuse of
discretion, in putative class action against DVD-rental business, alleging false advertising
by defendant that it would send “unlimited” DVD rentals to customers, with one-day
delivery, for flat monthly fee; it was reasonable to presume that great majority of former
subscribers, having gone to the trouble of filing a claim, would take the final step so they
could redeem their benefit.
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[22] Costs, Fees, and Sanctions Class actions
Consideration of dollar value of settlement, when determining upward adjustment to
lodestar, which adjustment was based on success achieved, quality of representation, and
most particularly the rate of acceptance of benefit offered to class members, was not an
abuse of discretion, in putative class action against DVD-rental business, alleging false
advertising by defendant that it would send “unlimited” DVD rentals to customers, with
one-day delivery, for flat monthly fee, though class was large and value of benefit per class
member was low; award, which was 21.8 percent of total settlement value, was at low end
of typical contingency-fee contractual arrangement.


2 Cases that cite this headnote


[23] Appeal and Error Items and amount;  hours and rates
Costs, Fees, and Sanctions Evidence
The experienced trial judge is the best judge of the value of professional services rendered
in his court, for purposes of an attorney fee award, and while his judgment is subject to
review, it will not be disturbed unless the appellate court is convinced that it is clearly
wrong.


5 Cases that cite this headnote


[24] Costs, Fees, and Sanctions Form, Requisites, and Sufficiency of Application
Detailed time sheets are not required of class counsel, to support attorney fee awards in
class action cases, and the court may award fees based on time estimates for attorneys who
do not keep time records.


36 Cases that cite this headnote


[25] Costs, Fees, and Sanctions Class actions
The trial court has wide discretion in making reductions in lodestar for attorney fee award
to class counsel, based on its estimate of time spent on activities that are noncompensable
in whole or in part.


18 Cases that cite this headnote


[26] Costs, Fees, and Sanctions Class actions
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Award of additional attorney fees to class counsel based on percentage of additional total
value of settlement, which additional value involved claims submitted by class members
after notice to class members that settlement agreement had been amended in response
to objections by Federal Trade Commission (FTC), was not an abuse of discretion,
though trial court's lodestar analysis had determined that time spent by counsel responding
to FTC's objections was not compensable, in putative class action against DVD-rental
business, alleging false advertising by defendant that it would send “unlimited” DVD
rentals to customers, with one-day delivery, for flat monthly fee; presumably, many
additional claims were filed not because FTC's objections had improved the benefit but
because class members had additional time to hear about the case and another opportunity
to get their claims in.


1 Cases that cite this headnote


[27] Costs, Fees, and Sanctions Class actions
The lodestar multiplier of 2.5 that class counsel would receive was not so out of line as to
constitute an abuse of discretion, with respect to award of attorney fees to class counsel in
putative class action against DVD-rental business, alleging false advertising by defendant
that it would send “unlimited” DVD rentals to customers, with one-day delivery, for flat
monthly fee.


5 Cases that cite this headnote


Attorneys and Law Firms


**418  Daniel Brown, for Objector and Appellant Laura Ellis.


Steven F. Helfand, San Francisco, for Objectors and Appellants David Meininger et al.


Kendrick & Nutley, J. Garrett Kendrick, C. Benjamin Nutley, for Objector and Appellant John
Vogel.


Gutride Safier Reese, Adam J. Gutride, Seth A. Safier, for Plaintiff and Respondent Frank Chavez.


Wilson Sonsini Goodrich & Rosati, Keith E. Eggleton, Rodney G. Strickland, Jr., Dale R. Bish,
Palo Alto, for Defendant and Respondent Netflix, Inc.



http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I473ba5050fa311dd9876f446780b7bdc&headnoteId=201583832702620210718214025&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/102/View.html?docGuid=I473ba5050fa311dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/102k623/View.html?docGuid=I473ba5050fa311dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I473ba5050fa311dd9876f446780b7bdc&headnoteId=201583832702720210718214025&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0358421501&originatingDoc=I473ba5050fa311dd9876f446780b7bdc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0489397499&originatingDoc=I473ba5050fa311dd9876f446780b7bdc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0343781301&originatingDoc=I473ba5050fa311dd9876f446780b7bdc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0232496301&originatingDoc=I473ba5050fa311dd9876f446780b7bdc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0387742901&originatingDoc=I473ba5050fa311dd9876f446780b7bdc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0128866301&originatingDoc=I473ba5050fa311dd9876f446780b7bdc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0128866301&originatingDoc=I473ba5050fa311dd9876f446780b7bdc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0275344001&originatingDoc=I473ba5050fa311dd9876f446780b7bdc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0275345701&originatingDoc=I473ba5050fa311dd9876f446780b7bdc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0173869201&originatingDoc=I473ba5050fa311dd9876f446780b7bdc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0255621601&originatingDoc=I473ba5050fa311dd9876f446780b7bdc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0357109301&originatingDoc=I473ba5050fa311dd9876f446780b7bdc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Chavez v. Netflix, Inc., 162 Cal.App.4th 43 (2008)
75 Cal.Rptr.3d 413, 08 Cal. Daily Op. Serv. 4563, 2008 Daily Journal D.A.R. 5596


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 10


Opinion


MARGULIES, J.


*46  Frank Chavez sued Netflix, Inc. (Netflix) over its practice of advertising that it would send
customers “ ‘unlimited’ ” DVD rentals with “1 Day Delivery” for a flat monthly fee. Alleging that
both selling points were false, Chavez sought injunctive relief and damages on behalf of himself
and a class of current and former Netflix subscribers. Before the class was certified, Netflix agreed
to settle the class action by providing one month of free DVD rental services or upgrades to class
members who claimed the benefit. The trial court approved the settlement and awarded attorney
fees of $2,040,000 to be paid by Netflix to class counsel.


The appellants in these consolidated appeals objected to the class action settlement and fee award
in the trial court. They contend that the trial court abused its discretion in approving the settlement,
affording notice to class members, and determining the amount of fees. Finding no abuse of
discretion, we affirm the orders in issue.


*47  I. BACKGROUND


A. The Lawsuit
Netflix offers its members an on-line movie rental service in which for a set monthly fee, the
members can order movies on digital video discs (DVD's) via the Internet. Netflix ships the DVD's
to the **419  member by first-class United States mail. Based on the level of monthly fee paid, the
member is allowed to have a specified maximum number of DVD's on loan at any one time, e.g.,
three for $17.99 per month (priced at the time the settlement was approved) under the most popular
plan. Once the maximum number of DVD's have been mailed to the member, the member obtains
a new DVD rental by returning one of the DVD's in a prepaid return envelope Netflix provides.
When a returned DVD is received by Netflix, Netflix ships the member another DVD chosen from
a priority list the member has created on the Netflix Web site. Netflix informs its member by e-mail
when it mails a DVD to the member and when it has received a DVD mailed back by the member.


On September 23, 2004, plaintiff Frank Chavez filed a putative class action lawsuit against
Netflix over its practice of advertising “ ‘unlimited’ ” DVD rentals with “1 Day Delivery”
for a flat monthly fee. Chavez alleged that these claims were false and misleading, and that
Netflix had breached its contract with him and other members, engaged in fraud and deceit,
and committed false advertising and unfair trade practices in violation of California law. Chavez
alleged that contrary to its advertising Netflix was employing sophisticated algorithms to prioritize
the allocation of its DVD's to its lowest-consuming members with the effect that high-consuming
members would receive fewer DVD's per month, reducing the costs Netflix incurred to serve this
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high-usage group, and increasing its profits. Chavez sought restitution, compensatory damages,
punitive damages, and injunctive relief.


Netflix denied the allegations and asserted affirmative defenses. Netflix argued, among other
things, that (1) there could be no proof of damages because members were informed by e-mail
each time a returned DVD was received or a new one sent, as well as the expected delivery date,
so the actual delivery speeds were not hidden; and (2) members were free to cancel at any time so
if they did not cancel they must have determined that they were receiving a sufficient benefit for
the fees they were paying. After the litigation was initiated, and partly in response to it, Netflix
altered the terms of use disclosed on its Web site to inform members that in determining shipping
and inventory priorities it gave priority to those members who received the fewest DVD's.


*48  The parties conducted extensive discovery. Netflix produced approximately 86,000 pages of
documents, answered more than 200 interrogatories and 59 requests for admissions, and made five
of its employees, including three executives, available for deposition by Chavez. Chavez produced
documents and answered interrogatories. In September 2005, Chavez moved for class certification.
Netflix intended to oppose the motion and believed it had valid defenses to class certification.
While the motion was pending, the parties reached agreement to settle the lawsuit.


B. The Original Settlement Agreement
In August and September 2005, the parties engaged in mediation conducted by a retired federal
magistrate judge and reached a settlement (the Original Agreement). Netflix agreed to an
injunction imposing changes in how it advertised its DVD rental programs and how it described
them in the registration process. The changes further expanded upon the unilateral changes that
Netflix had made to its terms of use after the suit was filed. Under the Original Agreement, Netflix
agreed to provide all persons who were current Netflix members as of October 19, 2005, and
who submitted an on-line claim **420  form, a one-level membership upgrade for one month,
allowing the current members to receive one additional DVD at a time at no charge. This would
allow the typical member to receive approximately four additional DVD rentals during the month.
All persons who were former Netflix members as of October 19, 2005, and who submitted on-
line claim forms, would be provided a free one-month membership at the three-at-a-time level,
which would allow the former member to receive a minimum of three and up to 11 or more
rentals at no charge. The Original Agreement included an auto-renewal feature whereby (1) current
class members who did not act to cancel the upgraded service at the conclusion of the month
would continue with the upgraded service level billed at Netflix's regular subscription rate for the
upgraded program, and (2) those in the class of former members who did not act to cancel the
service after their free month would continue to be renewed as Netflix members unless and until
they canceled their service.
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With certain changes, the trial court preliminarily approved the settlement on October 27, 2005.
The court approved the provision of notice of the settlement to the class members as follows:
Notice was to be given by e-mail at the e-mail addresses Netflix uses to communicate with its
members or, in the case of former members, using the e-mail addresses it had previously used to
communicate with the former members. Follow-up mail notice would be sent to those whose e-
mail addresses came back as undeliverable. The e-mail notices would summarize the terms of the
settlement and the class members' rights to make claims and opt out or object, and the deadlines
for doing so. The notice would contain references and hypertext links to a *49  settlement Web
site that would contain a more detailed settlement notice, the claim form, the settlement agreement
itself, a list of frequently asked questions, and a list of important deadlines.


C. Objections and Amended Agreement
After notice was issued, law firms claiming to represent approximately 450 of the 5.5 million
class members submitted briefs challenging the adequacy of the settlement on various grounds.
In addition, the Federal Trade Commission (FTC) filed an amicus brief asserting that the auto-
renewal feature of the settlement was not in the best interests of consumers. After meeting with
the FTC in January 2006, Netflix agreed to eliminate the auto-renewal feature and to provide a
second notice to class members offering them a remedy that did not include the auto-renewal
feature. Class counsel agreed to incorporate the changes into an amended agreement. Because
the Original Agreement was being modified to eliminate the auto-renewal provision, the parties
agreed to modify it in other respects as well to address certain other issues raised by the objectors.


In response to the amended settlement agreement, the FTC and 428 of the objectors formally
withdrew their objections to the settlement. After holding two hearings on the fairness of the
settlement terms, on February 22 and March 22, 2006, the trial court issued an order rejecting the
remaining objections and finally approving the settlement.


The order approving settlement directed Netflix to issue supplemental notice to the class. Class
members who had registered for the benefit following the original notice were not required to re-
register. Class members who had opted out were given a second opportunity to accept the remedy
without the auto-renewal feature. Class members who had not responded to the original notice were
notified again. Like the original notice, the supplemental notice **421  included a hyperlink to a
Web site with more detailed information about the settlement and the procedures for registering or
opting out. The supplemental notice went out in May 2006. By the end of the registration period,
697,532 class members had registered for the benefit and 1,234 (approximately 0.2 percent of the
class) requested exclusion.


D. Attorney Fees
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The trial court preliminarily awarded $1.3 million in fees to class counsel. It reduced class counsel's
proposed lodestar amount from $1,198,200 to $805,000 on grounds of duplication, an excessive
billing rate for document review, and time spent negotiating the amended settlement agreement. In
the court's view, the latter did not provide any tangible benefit to the class *50  because it consisted
of correcting aspects of the Original Agreement that should not have been in it in the first place.
The court stated that it would apply a multiplier to the reduced lodestar amount based on “the
success achieved, the quality of the representation, and most particularly the rate of acceptance of
the benefit offered to class members.”


The court calculated that the total value of the benefits claimed by class members was $4.29 million
as of March 22, 2006. Assuming that contingency fees generally ranged between 20 and 40 percent
of total recovery after deducting costs, and that the total recovery in this case would include the
value of the class benefit plus the fee award, the trial court made a tentative award of $1.3 million
in fees, or 23.3 percent of the total of the class benefit value to date plus the fee award. The
court reserved the right to make an additional and enhanced fee award upon a showing of further
enrollment by class members for the benefit, with the stipulation that the final award would not
exceed $2.5 million.


On July 28, 2006, based on the final number of claims, the trial court recalculated the value of
the settlement at $7,293,600. It increased the fee award to $2,040,000, or 21.8 percent of the total
settlement value, including fees.


E. The Appeals
Three notices of appeal were filed by four objectors. Appellant Laura Ellis asserts error in the
denial of her motion to intervene, and asserts objections to the amended settlement agreement, the
notices given to class members, and the attorney fees awarded to class counsel (case No. A114334).
Appellants David Meininger and John W. Davis object to the amount of fees awarded (case No.
A115395). Appellant John Vogel objects to the notices given to class members and to the fees
awarded to class counsel (case No. A115571). Upon motion of the parties, we consolidated the
three appeals for briefing, argument, and decision.


II. DISCUSSION


We review the following contentions by appellants: (1) the trial court abused its discretion in
denying appellant Ellis's motion for leave to intervene, (2) the amended settlement agreement is
an improper “coupon settlement” that fails to promote the purposes of class litigation, (3) notice
of the amended settlement agreement was deficient in various respects, and (4) the fees awarded
to class counsel were excessive and unsupported.







Chavez v. Netflix, Inc., 162 Cal.App.4th 43 (2008)
75 Cal.Rptr.3d 413, 08 Cal. Daily Op. Serv. 4563, 2008 Daily Journal D.A.R. 5596


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 14


*51  A. Motion for Leave to Intervene
[1]  Ellis argues that she should have been granted leave to intervene in order to gain access to
the discovery of documents material to her objections to the settlement agreement and attorney
fee award. In particular, Ellis maintains that the denial of her motion prevented her from obtaining
**422  access to attorney time records. She argues that the trial court abused its discretion by
denying her motion without giving an explanation of its reasons. 1


1 The trial court's April 28, 2006 order awarding fees, after denying fees to most objectors,
simply stated that “[e]ach an[d] every motion to intervene is denied.” From this, Ellis
concludes that the trial court did not consider the merits of her motion to intervene.


[2]  [3]  The trial court has discretion to permit a nonparty to intervene where: (1) the proper
procedures have been followed, (2) the nonparty has a direct and immediate interest in the
action, (3) the intervention will not enlarge the issues in the litigation, and (4) the reasons for the
intervention outweigh any opposition by the parties presently in the action. (Reliance Ins. Co. v.
Superior Court (2000) 84 Cal.App.4th 383, 386, 100 Cal.Rptr.2d 807.) We review an order denying
leave to intervene under the abuse of discretion standard. (Ibid.)


We note first that Ellis's request to intervene was untimely. The class notice specified that all
requests to intervene were to be received by the court by January 5, 2006, and were to have been
delivered to class counsel and Netflix's counsel by the same date. Ellis did not file her request
until January 6, and she served it by mail on January 5, rather than causing it to be delivered to
counsel by that date.


[4]  Further, Ellis's motion was wholly unconvincing on the merits. It was supported by a
memorandum of points and authorities containing barely two pages of text, and no declarations.
The points and authorities asserted, erroneously, that Ellis's appellate rights could only be
preserved if she were allowed to intervene. In fact, a class member who timely objects to a
settlement has standing to appeal regardless of whether the member formally intervened in the
action. (Consumer Cause, Inc. v. Mrs. Gooch's Natural Food Markets, Inc. (2005) 127 Cal.App.4th
387, 395, 25 Cal.Rptr.3d 514.) Ellis also claimed, in entirely conclusory fashion, that she could
not fully participate in the proceedings and protect her rights as a class member without being
allowed to intervene, and that class counsel, as a proponent of the settlement, could not adequately
provide the court with a critical analysis of any additional proposed findings. These claims were
not backed up by any reasoned explanation of what Ellis could have done to protect herself or
contribute to the case as a party that she could not do or contribute as an objector.


*52  Finally, Ellis's argument that as a party she would have sought discovery of attorney time
records was not made in the trial court. She does not explain how such discovery would have



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000581031&pubNum=3484&originatingDoc=I473ba5050fa311dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000581031&pubNum=3484&originatingDoc=I473ba5050fa311dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000581031&originatingDoc=I473ba5050fa311dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006317763&pubNum=7047&originatingDoc=I473ba5050fa311dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006317763&pubNum=7047&originatingDoc=I473ba5050fa311dd9876f446780b7bdc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Chavez v. Netflix, Inc., 162 Cal.App.4th 43 (2008)
75 Cal.Rptr.3d 413, 08 Cal. Daily Op. Serv. 4563, 2008 Daily Journal D.A.R. 5596


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 15


been relevant to her objection that the fee award should be no more than 20 to 25 percent of the
settlement value actually distributed to the class. In any event, the trial court could not have abused
its discretion by failing to consider an argument that was never made to it.


There is no basis for inferring that the trial court did not give reasoned consideration to Ellis's
motion. The court had ample grounds to deny the motion, on both procedural and substantive
grounds, and it did not abuse its discretion in doing so.


B. Improper “Coupon” Settlement
At the February and March 2006 hearings on the fairness of the proposed settlement, only two
objectors—Meininger and Davis—objected to the substantive terms of the settlement, as opposed
to its notice or attorney fee provisions. Neither objector has pursued their challenge on this **423
appeal. Only Ellis, who did not appear and challenge the merits of the settlement at the 2006
hearings, now claims that the terms are so substantively unfair and unreasonable that the trial
court abused its discretion in approving them. Ellis asserts that the amended settlement agreement
constitutes a disfavored “coupon” settlement, i.e. it provides only a free service of nominal value
and no cash payment to class members. According to Ellis, the absence of cash payments and
restrictions on the use of the free upgrade or free month of Netflix service shortchanges class
members and renders the settlement little more than a promotional opportunity for Netflix that
provides no deterrence against the type of wrongdoing in which it engaged.


[5]  [6]  [7]  The trial court has broad discretion to determine whether a class action settlement is
fair and reasonable. (Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1801, 56 Cal.Rptr.2d
483 (Dunk ).) Our review on appeal is limited to determining whether the record discloses a clear
abuse of discretion by the trial court. (In re Microsoft I–V Cases (2006) 135 Cal.App.4th 706,
723, 37 Cal.Rptr.3d 660.) When the following facts are established in the record, a class action
settlement is presumed to be fair: “(1) the settlement is reached through arm's-length bargaining;
(2) investigation and discovery are sufficient to allow counsel and the court to act intelligently; (3)
counsel is experienced in similar litigation; and (4) the percentage of objectors is small.” (Dunk,
at p. 1802, 56 Cal.Rptr.2d 483.)


[8]  [9]  [10]  The trial court found that all four of the factors referred to in Dunk were present
here. First, the agreement was the result of arm's-length bargaining *53  between the parties.
The parties participated in two formal mediation sessions with a highly respected former federal
magistrate judge. (See Dunk, supra, 48 Cal.App.4th at pp. 1802–1803, 56 Cal.Rptr.2d 483.)
Negotiations between counsel for the parties continued between the formal sessions, before
substantive agreement was reached at the second mediation session. Further negotiations followed
Netflix's meeting with the FTC in January 2006, culminating in the amended agreement. Second,
before settling, the parties engaged in extensive discovery, including written discovery, document
production, and depositions of key Netflix employees. Class counsel had previously undertaken
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its own prefiling investigation that included numerous interviews and wide-ranging research
regarding Netflix's delivery and allocation practices, as well as its advertising and marketing
materials. By the time the settlement was reached, all of the critical facts regarding Netflix's
disputed policies and practices were on the table. The trial court's finding that “investigation
and discovery [were] sufficient to allow counsel and the court to act intelligently” was thus well
supported by the record. Third, class counsel and Netflix's counsel both had substantial experience
litigating consumer class actions and other complex cases. Finally, the percentage of objectors in
this case is small by any measure. Nearly 700,000 class members have registered for the class
benefit while only 1,234 members (0.2 percent of the class) opted out, including some who did so
only because they sympathized with Netflix and believed the litigation was abusive. (Cf. 7–Eleven
Owners for Fair Franchising v. Southland Corp. (2000) 85 Cal.App.4th 1135, 1152–1153, 102
Cal.Rptr.2d 777 [response of absent class members was “overwhelmingly positive” where only
1.5 percent elected to opt out].)


Only one objector, Ellis, continues to argue that the settlement is unreasonable. Ellis makes no
claim that any of the factors **424  supporting a presumption of fairness is not present in this case.
Instead, Ellis bases her entire argument on the premise that this is a coupon settlement and that
such settlements are, in general, inherently suspect and improper. In fact, these premises are neither
entirely accurate nor particularly useful for evaluating the fairness of the specific settlement terms
before us. Although the settlement reached in this case may be classified as a variant of the coupon
settlement, it does not in fact share all of the attributes of the category. In a pure coupon settlement,
the class members would receive a coupon, voucher, or discount that would partly defray the cost
of making a new purchase of goods or services from the defendant. In many cases, the coupon
might induce the member to make a purchase he or she would not otherwise have made, which
may actually produce a net benefit for the defendant. That is not the case here. The Netflix class
members are not being offered a discount that requires them to make new purchases. They are
being offered an opportunity to obtain a limited *54  number of rentals at no charge. While it is
possible that some existing customers might be induced by the free rentals to purchase a higher
level of service and some past customers might be induced to resume their lapsed subscriptions, the
potential for Netflix to actually benefit financially from the settlement is much reduced compared
to a pure coupon discount program. Ellis's generic discussion of the evils of coupon settlements
completely ignores the distinguishing features of this settlement.


The claim that coupon settlements are inherently suspect or improper is also not persuasive.
Ellis relies on a law review article and a handful of cases not decided under California law. 2


She also asserts that the federal Class Action Fairness Act of 2005 (CAFA) (28 U.S.C. § 1712),
although inapplicable to this proceeding, is “highly suspicious” of coupon settlements because it
requires the court to hold a special hearing to determine their value. But while the valuation of
coupon settlements may pose special challenges, neither CAFA nor any of the authorities Ellis cites
hold that coupon settlements are per se improper. Notably, Ellis does not discuss or distinguish
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California cases in which coupon settlements have been found to be fair and reasonable. (See, e.g.,
In re Microsoft I–V Cases, supra, 135 Cal.App.4th at pp. 711–713, 37 Cal.Rptr.3d 660; Wershba
v. Apple Computer, Inc. (2001) 91 Cal.App.4th 224, 247, 110 Cal.Rptr.2d 145; Dunk, supra, 48
Cal.App.4th at pp. 1804–1805, 56 Cal.Rptr.2d 483.)


2 The cases Ellis cites are not particularly germane on their facts. (See Acosta v. Trans Union,
LLC (C.D.Cal.2007) 240 F.R.D. 564 [free credit report as part of settlement had little or
no value because consumers are entitled to one free credit report per agency per year and
few take advantage of that right]; Bloyed v. General Motors Corp. (Tex.Ct.App.1994) 881
S.W.2d 422 [$1,000 coupon toward purchase of new van or truck within 15 months]; Synfuel
Technologies, Inc. v. DHL Express (USA) (7th Cir.2006) 463 F.3d 646 [in-kind compensation
worth less than cash since some goods or services offered will not be used and will have no
cost for defendant].) The law review article is Leslie, A Market–Based Approach to Coupon
Settlements in Antitrust and Consumer Class Action Litigation (2002) 49 UCLA L.Rev. 991
(hereafter Leslie), which argues that coupon settlements will be overused as long as class
counsel are compensated in cash.


Most importantly, Ellis failed to perform any analysis of the settlement terms to try to overcome
the presumption of fairness to which they are entitled. Ellis cites one of the federal cases she relies
on for the proposition that the most important factor in evaluating the fairness of a settlement
is the strength of the plaintiff's case weighed **425  against the amount of the settlement. (See
Synfuel Technologies, Inc. v. DHL Express (USA), supra, 463 F.3d at p. 653.) Nowhere in her 14–
page discussion of coupon settlements, does Ellis attempt such a comparative analysis. In fact,
the benefit provided by the settlement—free DVD rentals worth $6 to current subscribers and
$16.99 to former subscribers—directly addresses the harm alleged in the complaint, which was
*55  Netflix's alleged failure to deliver as many DVD's as promised. While the dollar value of the
settlement per class member is small, it must be remembered that the damages allegedly caused by
Netflix's allocation and delivery policies were hardly unlimited either, and plaintiffs would have
encountered considerable difficulties in trying to prove their amount.


[11]  Other than suggesting that a cash settlement would have had more value to class members
and more deterrent value, Ellis fails to explain why the settlement terms are not fair and reasonable
in relation to the range of possible results further litigation might have produced, including no
class certification and/or zero or minimal recovery of damages by class members. The issue before
the trial court was not whether the settlement agreement was the best one that class members
could have possibly obtained, but whether it is “fair, adequate, and reasonable.” (Dunk, supra, 48
Cal.App.4th at p. 1801, 56 Cal.Rptr.2d 483.) On that question, we find nothing in Ellis's arguments
to overcome the presumption of fairness that applies in this case.


C. Notice Issues
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Appellants Ellis and Vogel argue that the judgment must be vacated because the notice to class
members failed to comport with the requirements of due process. Ellis complains that (1) changes
to the settlement agreement required a third round of notices to be sent out to class members, and
(2) the notices failed to apprise class members of the value of the settlement or of the amount of
damages claimed by plaintiffs. Vogel asserts that (1) the “ ‘summary notice’ ” sent out to class
members was deficient, and (2) the notice improperly discouraged class members from opting out
or objecting to the settlement.


1. Ellis's Objections
[12]  Ellis argues that a third round of notices was required because the second notice failed to
call attention to a change made by the amended settlement agreement to lengthen from 90 to 180
days the time period after the effective date of the agreement by which Netflix would provide
current subscribers with their service upgrade benefit. Vogel and others had argued that if all the
upgrades were provided in 90 days, the service might be degraded due to the greater demand on
Netflix's DVD inventory. Lengthening the period to 180 days would alleviate the potential strain
on inventories. The change also required Netflix to provide the subscriber with 10 days' notice
before the benefit was to be provided so that class members did not have to remain enrolled as
subscribers while waiting for their one-month benefit. Vogel withdrew his objection following
these amendments.


*56  We are satisfied that these changes improved the settlement, and that no notice of them
was therefore required. (See, e.g., In re Integra Realty Resources, Inc. (10th Cir.2001) 262 F.3d
1089, 1111 [no notice required of change expanding rights of class members]; Denney v. Deutsche
Bank AG (2d Cir.2006) 443 F.3d 253, 271 [an additional opt-out period is not required with
every shift in the marginal attractiveness of the settlement].) In any event, the long-form notice
of the settlement **426  agreement stated that the service upgrade would be provided within
180 days after the effective date, and the e-mail notice linked to a Web site that contained a
redline comparison between the original and amended agreements showing the changes. 3  Ellis's
contention that another round of notices was required is without merit.


3 The e-mailed supplemental notices stated: “Additional changes to the settlement are reflected
in the Amended Settlement Agreement. If you wish to compare the Amended Settlement
Agreement with the Original Settlement Agreement, the Parties have posted a comparison
at www.netflix. com/settlement.”


[13]  Ellis's claim that the notices were deficient for failing to provide a dollar estimate of the
overall value of the settlement in relation to the damages sought by plaintiffs is also without merit.
Ellis cites no authority requiring that such notice be given. The notice gave sufficient information
to allow each class member to decide whether to accept the benefit he or she would receive under
the settlement, or to opt out and pursue his or her own claim. (See Oswald v. McGarr (7th Cir.1980)
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620 F.2d 1190, 1197 [notice should contain sufficient information to enable a class member to
determine whether to accept the offer to settle, the effects of settling, and the available avenues for
pursuing his claim if he does not settle].) No more than that was required. The class-wide damages
claimed by one side in the litigation, which the opposing party hotly contests, does not in any event
provide very useful information for evaluating the fairness of the overall settlement, much less for
enabling an individual class member to decide whether to opt out.


2. Vogel's Objections
Vogel argues that the “summary notice” sent to class members did not fairly apprise them of the
proposed settlement or of the options open to them to intervene or object, opt out, or accept the
settlement. In particular, Vogel asserts that the notice failed to discuss (1) the release of claims
contemplated by the settlement, (2) the fact that the final judgment would bind all members of the
class who did not opt out, (3) the procedure for opting out, (4) the fact that class members who
did not request exclusion could enter an appearance through counsel, and (5) the date of the final
approval hearing. According to *57  Vogel, these omissions violated Civil Code section 1781,
subdivision (e) 4  and California Rules of Court, rules 3.766(d) 5  and 3.769(f). 6


4 Civil Code section 1781, subdivision (e) provides: “The notice required by subdivision (d)
shall include the following: [¶] (1) The court will exclude the member notified from the class
if he so requests by a specified date. [¶] (2) The judgment, whether favorable or not, will
include all members who do not request exclusion. [¶] (3) Any member who does not request
exclusion, may, if he desires, enter an appearance through counsel.”


5 “The content of the class notice is subject to court approval. If class members are to be given
the right to request exclusion from the class, the notice must include the following: [¶] (1)
A brief explanation of the case, including the basic contentions or denials of the parties;
[¶] (2) A statement that the court will exclude the member from the class if the member
so requests by a specified date; [¶] (3) A procedure for the member to follow in requesting
exclusion from the class; [¶] (4) A statement that the judgment, whether favorable or not,
will bind all members who do not request exclusion; and [¶] (5) A statement that any member
who does not request exclusion may, if the member so desires, enter an appearance through
counsel.” (Cal. Rules of Court, rule 3.766(d).)


6 “If the court has certified the action as a class action, notice of the final approval hearing must
be given to the class members in the manner specified by the court. The notice must contain
an explanation of the proposed settlement and procedures for class members to follow in
filing written objections to it and in arranging to appear at the settlement hearing and state
any objections to the proposed settlement.” (Cal. Rules of Court, rule 3.769(f).)
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**427  [14]  We note first that the trial court “ ‘has virtually complete discretion as to the manner
of giving notice to class members.’ ” (7–Eleven Owners for Fair Franchising v. Southland Corp.,
supra, 85 Cal.App.4th at p. 1164, 102 Cal.Rptr.2d 777.) Here, the summary notice in fact included
all of the following: (1) a brief explanation of the case; (2) a statement that the court would exclude
the class members from the case if they mailed a letter by a specified date; (3) a statement that by
signing up for the benefit, the class members waived the right to bring a separate lawsuit concerning
the released claims; (4) a statement that class members who wished to object to the settlement could
file legal papers in the court by a specified date; and (5) a statement and hyperlink directing the
class members to the settlement Web site to get more information about how to accept the benefit,
opt out of the settlement, or object to it in court. The long-form notice on the Web site provided
detailed information on how to exercise each option, as well as the date of the final settlement
hearing, and a statement of the class member's right to intervene or attend the settlement hearing in
person or through an appearance by counsel. The long form also stated: “As a Class Member, you
will be bound by any judgment or other disposition of the Litigation, even if you do not submit a
claim or take advantage of any of the Class Benefits.” A “Frequently Asked Questions” section of
the Web site included answers to such questions as, “Do I have to participate in this settlement?”
and “What happens if I opt out or exclude *58  myself from the settlement?,” with the answers
containing a hyperlink to a specific section of the long-form notice. 7


7 The questions were not in fact frequently asked but represented Netflix's effort to anticipate
the type of information a class member might want to have readily available.


[15]  In our view, the summary notice addressed each subject required by Civil Code section 1781
and California Rules of Court, rule 3.766. The summary notice and long-form notice together
provided all of the detail required by statute or court rule, in a highly accessible form. The fact that
not all of the information was contained in a single e-mail or mailing is immaterial. The manner of
giving notice is subject to the trial court's virtually complete discretion. Using a summary notice
that directed the class member wanting more information to a Web site containing a more detailed
notice, and provided hyperlinks to that Web site, was a perfectly acceptable manner of giving notice
in this case. (See Browning v. Yahoo! Inc. (N.D.Cal.2006) 2006 WL 3826714 at *8–9 [approving
two-tiered notice system using summary e-mail and long-form notice posted on Web site].) The
class members conducted business with defendant over the Internet, and can be assumed to know
how to navigate between the summary notice and the Web site. Using the capability of the Internet
in that fashion was a sensible and efficient way of providing notice, especially compared to the
alternative Vogel apparently preferred—mailing out a lengthy legalistic document that few class
members would have been able to plow through. 8  We find no abuse of discretion or deprivation
of due process in the trial **428  court's approval of the form and content of the notice given in
this case.
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8 As the trial court put it: “A succinct notice that alerts the reader to the significant issues and
advises them where to go for more, to my mind, is a great deal better than being confronted
with ... [a] small typed, single spaced, full notice.”


Vogel claims that the notice program discouraged class members from opting out. He stresses
the fact that the Original Agreement included a provision requiring class counsel to “make
every reasonable effort to encourage Class Members to participate and not to opt-out.” While
acknowledging that this provision was removed from the amended settlement, Vogel claims that
“its effects had already cast their pallor over the notice program.” Specifically, Vogel claims the
notice program was designed to discourage opt-outs because although class members could file
their claims on-line, they had to send a first-class letter in order to opt out. 9


9 Vogel also complains that the letter had to either be postmarked by December 28, 2005—the
middle of the holiday period—or received by January 6, 2006. However, the supplemental
notice extended the deadline to June 26, 2006.


[16]  We note first that the most direct comparison is not that between the procedures for opting
out and those for filing a claim, but between those for opting out and those required for staying in
the class. There is clearly no legal *59  impediment whatsoever to making it harder to opt out than
to stay in. In fact, requiring class members to take affirmative steps to opt in has been held to be
contrary to state and federal class action law and policy. (See Hypertouch, Inc. v. Superior Court
(2005) 128 Cal.App.4th 1527, 1543–1550, 27 Cal.Rptr.3d 839, and cases cited therein.) Nor does
Vogel make any claim that requiring class members to opt out by mail is so burdensome that it
violates their due process rights. He admits that it is “unremarkable” that courts have allowed this
method. Thus, the only issue presented here is whether due process requires that the procedure for
opting out be just as convenient as the procedure for filing a claim. We reject that contention.


As an initial matter, Vogel waived the claim by failing to make any objection in the trial court
about the absence of an on-line opt-out procedure. (See Wershba v. Apple Computer, Inc., supra,
91 Cal.App.4th at pp. 236–237, 110 Cal.Rptr.2d 145.) That legal theory was not encompassed by
any of Vogel's trial objections and, had it been timely raised, the parties could have responded to
it by modifying the opt-out method or creating a record of their reasons for not wanting to do so.
Vogel cannot complain that no evidence supports respondents' decision to require mailed opt-out
notice when that state of the record most likely resulted from the fact that he failed to raise the
issue in the trial court.


In any event, Vogel's present objection is not persuasive on its merits. He cites no authority
requiring that opt-out and claim-filing procedures be equivalent, and we have found none. The
two procedures perform very different functions. Any rule mandating equivalence between them
would unduly hamper the courts in ensuring that the parties adopt the procedures best suited to
the particular circumstances of each case. For example, it is in the interests of class members that
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procedures for claiming benefits be as simple and convenient as possible. That should not mean
that as a matter of due process every improvement in claims procedures should automatically
require conforming changes to otherwise permissible opt-out procedures.


Furthermore, in the event of any future dispute over whether a class member is or is not bound by
the judgment, or is or is not eligible for benefits under the settlement agreement, requiring mailed
notice **429  offers protections for both sides that an on-line system may not be able to match. It
allows both sides to maintain a paper record of the transaction that might not be possible, or could
more easily be falsified, with a purely on-line procedure.


Although we assume the parties could have developed an on-line system for opting out in this
case, we decline for these reasons to second-guess their choice not to do so.


*60  The trial court did not abuse its discretion in approving the notice and opt-out procedures
utilized in this case, and those procedures did not violate the due process rights of absent class
members.


D. Attorney Fee Award
All appellants attack the attorney fee award, relying on the various grounds discussed below.


1. Ellis
Ellis argues that the trial court (1) overvalued the benefits to the class by assuming that the
face value and the actual value of the settlement benefits were the same, (2) failed to provide
any concrete justification for the calculation of the lodestar, (3) improperly adjusted its lodestar
analysis, and (4) capriciously awarded attorney fees to some objectors and denied them to others
without clear criteria.


[17]  The trial court valued the settlement by multiplying the prices Netflix then charged for the
services to be offered free to former subscribers ($18.00 for one month's free membership) and
current subscribers ($6 for a one-month upgrade) times the number of class members who had
enrolled for each benefit. Based on Leslie, supra, Ellis rests her objection to this methodology on
the generic observation that “settlement coupons very frequently possess an actual value much
less than their purported face value.” This observation may apply to some true coupon-based
settlements, in which the class members receive coupons that will cover part of the purchase price
of specified products, if they are purchased within a particular time period. The actual benefit is
less than the face amount of the coupon because, among other reasons, many class members will
not be able to use the coupon during the time period allowed, the coupons cannot typically be
transferred or aggregated, and the products for which the coupons may be used may not be ones
the member would have purchased without the coupon. (Leslie, supra, at pp. 1004, 1016–1026.)
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Ellis does not explain why any of these factors would apply here or what quantitative impact they
might have. Free DVD rental services will automatically be made available to every class member
who has filed a claim for them, without any additional purchase. The member or former member
must simply pick out the DVD's and return them in order to obtain the value of the benefit. Given
this type of benefit program, the trial court's chosen methodology for estimating the class benefit
was not an abuse of discretion.


Regarding the lack of any “concrete justification” for the calculation of the lodestar amount, Ellis
is simply wrong on this point. The court carefully went *61  through the hours claimed by class
counsel, and explained the basis for the reductions it was making in hours billed and billing rates.
Ellis fails to offer any reasoned argument explaining where the court went wrong in its application
of the lodestar method.


The court cited “quality of representation,” “success achieved” and, most importantly, the “rate of
acceptance of the benefit offered to class members,” as factors justifying an upward adjustment
of the lodestar. Ellis suggests that “quality of **430  representation” is inappropriate because
it duplicates the factors justifying the hourly rates the court used for its lodestar calculation.
According to Ellis, “success achieved” and “rate of acceptance of the benefit” are also duplicative
of one another. Ellis's arguments in this regard depend on unwarranted assumptions about the
nature of the factors the court mentioned.


[18]  First, a lodestar enhancement based on “quality of representation” by definition involves
considerations not captured by counsel's hourly rates. (See Ketchum v. Moses (2001) 24 Cal.4th
1122, 1139, 104 Cal.Rptr.2d 377, 17 P.3d 735 [court can award multiplier for an exceptional quality
of representation when representation “far exceeds the quality ... that would have been provided
by an attorney of comparable skill and experience billing at the hourly rate used in the lodestar
calculation”].) Nothing in Ketchum v. Moses requires the trial court to recite an express finding that
class counsel's representation “far exceed[ed]” the level of representation that comparably skilled
attorneys would have provided. (See also In re Marriage of Arceneaux (1990) 51 Cal.3d 1130,
1133, 275 Cal.Rptr. 797, 800 P.2d 1227 [“[a] judgment or order of a lower court is presumed to be
correct on appeal, and all intendments and presumptions are indulged in favor of its correctness”].)


[19]  Second, “success achieved” and the “rate of acceptance of the benefit” are not necessarily
identical. The former is a general category that includes all of the positive results achieved by the
litigation. This could include changes in company policies that were not part of the settlement, the
dollar value of settlement benefits, and the absolute size of the class of persons who are eligible
for the benefit. This category would also encompass other measures of the litigation's success
including the early stage at which it produced benefits, and the availability or unavailability of
less costly means for achieving the same benefits. In contrast, the “rate of acceptance,” which the
trial court stressed was the most important factor in its analysis, focuses on a single, very specific
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factor that measures one aspect of the overall success achieved—the degree to which the settlement
benefits were in fact of interest to class members. The two categories are not wholly or largely
duplicative of one another. The court did not err by mentioning both factors while placing primary
reliance on the more specific measure.


*62  The various factors cited by the court in its fee determination thus were not duplicative of
one another, and the court did not abuse its discretion in relying on them. 10


10 For the reasons already stated, we reject the similar arguments made by Vogel, Meininger,
and Davis concerning the trial court's asserted reliance on duplicative factors.


[20]  Finally, Ellis complains that the trial court acted arbitrarily in granting attorney fees to some
objectors and denying fees to others. The trial court stated that “some of the objectors have proven
that they may have made helpful suggestions to class counsel in the first part of 2006,” but also
that “[i]n light of all the facts known to the Court, none of the objectors was a substantial factor in
improving the benefits offered to the class by the settlement.” Ellis argues that the two statements
illustrate the court's inconsistency and evidence an abuse of discretion.


There is no necessary inconsistency. There was evidence that certain objectors involved in the
negotiations surrounding the amended settlement agreement helped to identify problems that
were fixed and contributed to additional improvements that benefitted the class. Among other
**431  things, these objectors reviewed drafts of the amended settlement agreement, brought
media attention to the case, and helped to persuade Netflix to amend the settlement. These kinds
of contributions can be of concrete benefit even though they do not individually result in any
substantial improvement in settlement benefits. The court may also have felt that certain objectors
raised issues that assisted the court in its own deliberations. Ellis fails to meet her burden of
demonstrating that the handful of modest awards made to objectors, in amounts far less than that
requested by counsel, was an abuse of discretion.


2. Meininger and Davis
[21]  Meininger and Davis contend that the trial court abused its discretion by (1) basing the
rate of acceptance of the benefit on the number of class members who had taken the first of two
required steps in order to obtain the benefit instead of on the number who complete both steps, and
(2) permitting the total value of benefits recovered to influence the fee when that amount is due
primarily to the size of the class rather than to the de minimis amounts recovered per class member.


Meininger and Davis's reference to a two-step claim process is puzzling. Once a current subscriber
has submitted a claim during the claims period (which expired 45 days after the supplemental
notices were issued), the class member will automatically receive the class benefit without taking
any further *63  action. It is true that former subscribers will be required to complete a Netflix
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registration process before they can receive their benefits. But instructions on how to do so are
to be sent out automatically on a rolling basis to every former subscriber who filed a claim. It is
reasonable to presume that the great majority of them, having gone to the trouble of filing a claim,
will take the final step to redeem their benefit when invited to do so. In our view, considering the
number of former member claims submitted as a measure of that subgroup's acceptance of the
settlement benefit is not so unreasonable as to constitute an abuse of discretion. The alternative
Meininger and Davis would apparently prefer—postponing any determination of a fee award until
18 months or more after the effective date of the settlement—seems highly unfair and impractical
by comparison.


[22]  Meininger and Davis also claim the trial court should not have considered the dollar value of
the settlement in setting the fee award because the value of the benefit per class member was low in
this case. They rely on the following observation from Lealao v. Beneficial California, Inc. (2000)
82 Cal.App.4th 19, 97 Cal.Rptr.2d 797 (Lealao ): “[P]ermitting the amount of the recovery to
influence the fee is most justified where the amount of the recovery is not due primarily to the size
of the class.” (Id. at p. 53, 97 Cal.Rptr.2d 797.) As the Lealao court makes clear at another point in
its opinion, fees based on a percentage of the benefits are in fact appropriate in large class actions
when the benefit per class member is relatively low, except that the percentage should generally
decrease as the number of class members and the size of the fund increases. (Id. at pp. 48–49, 97
Cal.Rptr.2d 797.) This is based on a recognition that beyond a certain point a larger number of
identical claims does not typically require greater efforts by counsel. (Ibid.) We find nothing in
Lealao's discussion of this issue to suggest that it was an abuse of discretion for the trial court to
apply a percentage figure at the low end of the typical contingency contractual arrangement (21.8
percent) to calculate the multiplier in the context of this settlement.


**432  3. Vogel
Vogel complains that the trial court (1) failed to support its lodestar analysis with a sufficiently
detailed breakdown of the reductions it made for duplicative legal services or for services charged
at excessive hourly rates, (2) erred in establishing the multiplier by using as a benchmark the
percentage of the fees awarded divided by a sum including both the class benefit and the amount
of the fee award, and (3) compounded the latter error by allowing additional fees based on new
claims made after the settlement agreement was amended.


The law firm representing the class submitted a declaration from counsel and exhibits supporting
a lodestar amount of $1,198,176. The declaration *64  stated that the firm's two partners had
spent 1,416 and 1,320 hours respectively prosecuting the litigation, and it included an exhibit
showing that the partners' respective hourly billing rates of $450 and $425 were in line with what
partners at Silicon Valley firms were charging for their services. The firm did not provide billing
records showing the number of hours the partners spent on particular activities or days. Based on
its knowledge of the litigation, the court made a reduction of 200 hours in the total number of
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hours claimed to reflect its estimate of time spent by both attorneys on activities, such as court
appearances, that could have been handled by one of them alone. This would have reduced the
lodestar amount by approximately $85,000 to $1,113,176. The court made two further reductions
totaling approximately $308,000 to arrive at a lodestar of $805,000: (1) an unspecified amount
for activities such as document review that could have been done by attorneys or paralegals with
lesser expertise than the firm's partners at an assumed blended rate of $250 per hour, and (2) a
further unspecified amount for time spent responding to the FTC's objections.


[23]  [24]  We start from the proposition that the “ ‘experienced trial judge is the best judge of the
value of professional services rendered in his court, and while his judgment is of course subject
to review, it will not be disturbed unless the appellate court is convinced that it is clearly wrong.’
” (Serrano v. Priest (1977) 20 Cal.3d 25, 49, 141 Cal.Rptr. 315, 569 P.2d 1303, quoting Harrison
v. Bloomfield Building Industries, Inc. (6th Cir.1970) 435 F.2d 1192, 1196.) Further, detailed time
sheets are not required of class counsel to support fee awards in class action cases. (Wershba v.
Apple Computer, Inc., supra, 91 Cal.App.4th at pp. 254–255, 110 Cal.Rptr.2d 145.) The court
may award fees based on time estimates for attorneys who do not keep time records. (Margolin v.
Regional Planning Com. (1982) 134 Cal.App.3d 999, 1006–1007, 185 Cal.Rptr. 145.)


[25]  It follows from these authorities that the trial court has wide discretion in making reductions
based on its estimate of time spent on activities that are noncompensable in whole or in part. Here,
the trial judge had been assigned to this litigation from its inception, and was familiar with the
nature, extent, and reasonableness of class counsel's litigation services. The court made sizeable
but reasonable reductions in the lodestar amount, based on reasons that it clearly explained and
that Vogel does not question. Although it might have been better for the court to provide a separate
breakdown of each of the three reductions it made in order to arrive at the $805,000 figure, Vogel
offers no persuasive argument that it was required to do so.


To establish a benchmark for determining the enhanced lodestar amount, the court used the
percentages that a hypothetical enhanced fee would represent of **433  the sum of the fee
plus the aggregate value of the benefits *65  claimed by class members under the Original
Agreement ($4.29 million). It viewed the resulting number as being equivalent to a contingency fee
percentage that might be specified in the typical contingent fee contract. For illustrative purposes
using the $4.29 million figure, the court plugged different hypothetical fee amounts into this
formula that would translate into contingency fee percentages of 20, 25, and 40 percent, which
the court believed encompassed the 20 to 40 percent range of contingency fee contracts found
in the marketplace. It established class counsel's initial award in an amount ($1.3 million) that
would translate into a contingency fee percentage, approximately 23 percent, that was close to
the low end of the 20 to 40 percent range. That still left open the issue of whether additional
class member enrollments for the benefit after the supplemental notice was issued should result
in additional fees and, if so, how much. The court held that such new benefit claims would result
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in an additional increment of fees to be set based on the amount of fees necessary to emulate a
20 percent contingency fee on the additional value of the benefits claimed, subject to a maximum
fee award of $2.5 million. In other words, the additional fee would be set at a level such that the
amount of the fee would constitute 20 percent of the sum of the fee plus the value of additional
benefits claimed.


We find no error or abuse of discretion in the court's methodology. If a contingency fee contract
provides that the attorneys are to receive, for example, 25 percent of the plaintiff's recovery, the
plaintiff who recovers $100,000 keeps $75,000 and pays $25,000 to his or her attorneys. If we
did not already know the contingency fee percentage set by the parties' fee contract, that number
could be calculated by dividing the amount received by the attorney ($25,000) by the sum of the
amount received by the client and the amount received by the attorney ($100,000). That is the same
formula the court used to calculate a benchmark for enhancing the lodestar amount in this case.


Vogel appears to be arguing that it was error for the court not to use the exact same percentage-
of-the-benefit method discussed in Lealao, supra, 82 Cal.App.4th at pages 25–36, 97 Cal.Rptr.2d
797, which would typically look at the straight ratio of proposed fees to class benefits and compare
that to the percentage of fees awarded in common fund cases. (See Lealao, at p. 36, 97 Cal.Rptr.2d
797.) In our view, the Lealao court did not purport to mandate the use of one particular formula
in class action cases. The method the trial court used here and that discussed in Lealao are merely
different ways of using the same data—the amount of the proposed award and the monetized value
of the class benefits—to accomplish the same purpose: to cross-check the fee award against an
estimate of what the market would pay for comparable litigation services rendered pursuant to a
fee agreement. (See Lealao, at pp. 47–50, 97 Cal.Rptr.2d 797.) It is not an abuse of discretion to
*66  choose one method over another as long as the method chosen is applied consistently using
percentage figures that accurately reflect the marketplace. 11


11 Using the percentage of the benefits to class claimants as a benchmark, class counsel's initial
award was 30.3 percent of the benefits, and the final fee award was 27.9 percent of the
benefits. This is not out of line with class action fee awards calculated using the percentage-
of-the-benefit method: “Empirical studies show that, regardless whether the percentage
method or the lodestar method is used, fee awards in class actions average around one-third
of the recovery.” (Shaw v. Toshiba America Information Systems, Inc. (E.D.Tex.2000) 91
F.Supp.2d 942, 972.)


**434  [26]  Vogel also objects to the additional fees awarded under the 20 percent formula for
new benefit claims made after the supplemental notice was issued. He equates this to rewarding
class counsel for time spent by them responding to the FTC's objections to the original settlement,
hours the court had already found noncompensable in its lodestar analysis.
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In our view, Vogel is wrong about the court's basis for increasing the fee award based on additional
claims. The court was not concerned with the reason the additional claims were made or who
deserved credit for causing additional class members to make claims. It seems indisputable, for
example, that many of the additional claims were filed not because the FTC's objections had
improved the benefit but because class members had additional time to hear about the case and
another opportunity to get their claims in. Should such new claims be credited to the Original
Agreement that class counsel negotiated or to the amendments for which the FTC is primarily
responsible? In our view, rather than get caught up in making such distinctions, the court simply
wanted to be consistent in applying the principle that counsel's fees should be based on the
monetized value of the benefits class members chose to avail themselves of. The court recognized
that enrollment for benefits was “an ongoing process” at the time it issued its fee order, and saw no
justification for giving zero weight in its fee formula to some of the class members who enrolled
for benefits, merely because they enrolled later in the process than others. Given the theory upon
which the court enhanced the lodestar amount in this case, such a distinction would have seemed
completely arbitrary.


[27]  Finally, we are not persuaded that the 2.5 multiplier that class counsel are to receive is so
out of line with prevailing case law as to constitute an abuse of discretion. (See Wershba v. Apple
Computer, Inc., supra, 91 Cal.App.4th at p. 255, 110 Cal.Rptr.2d 145 [multipliers can range from 2
to 4 or even higher]; City of Oakland v. Oakland Raiders (1988) 203 Cal.App.3d 78, 249 Cal.Rptr.
606 [affirming a multiplier of 2.34].) We also agree with class counsel that the effective multiplier
is lower than 2.53 because the lodestar excluded time spent negotiating the amended settlement
and services required after the filing of Chavez's fee application. 12


12 We express no opinion as to whether class counsel has a right, as claimed, to additional fees
for work performed on this appeal.


*67  III. CONCLUSION AND DISPOSITION


The trial court did not abuse its discretion in approving the amended class action settlement
agreement, approving the notice given to class members, or determining the amount of fees
to which class counsel was entitled. The order approving settlement, order approving fees and
expenses, and order approving additional fees are affirmed. Costs in cases Nos. A114334,
A115395, and A115571 are awarded to respondents.


We concur: STEIN, Acting P.J., and SWAGER, J.
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177 Cal.App.4th 734
Court of Appeal, First District, Division 3, California.


Sara CHO, Plaintiff and Respondent,
v.


SEAGATE TECHNOLOGY HOLDINGS, INC., Defendant and Respondent;
David Klausner, Objector and Appellant.


No. A121623.
|


Sept. 15, 2009.


Synopsis
Background: Customer brought putative class action against hard drive manufacturer for unfair
business practices, false advertising, and violation of the Consumers Legal Remedies Act. The
Superior Court, City and County of San Francisco, No. 453195, Mary E. Wiss, J., approved
settlement over objections. Objector appealed.


Holdings: The Court of Appeal, Siggins, J., held that:


[1] settlement was fair, adequate, and reasonable; but


[2] class notice provided inadequate notice of the scope of the class due to its ambiguity; but


[3] trial court acted within its discretion in denying objector's request for discovery regarding
possibility of collusion.


Vacated and remanded.


West Headnotes (19)


[1] Compromise, Settlement, and Release Class actions, claims, and settlements
Compromise, Settlement, and Release Class actions, claims, and settlements in
general
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A trial court must approve a class action settlement agreement and may do so only after
determining it is fair, adequate, and reasonable.


[2] Compromise, Settlement, and Release Fairness, adequacy, and reasonableness in
general
A trial court is vested with a broad discretion in determining if a class action settlement is
fair, adequate, and reasonable, as would support approval of the settlement agreement.


2 Cases that cite this headnote


[3] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
In exercising its discretion to determine whether a class action settlement is fair, adequate,
and reasonable, the trial court should consider relevant factors, which may include, but
are not limited to the strength of the plaintiffs' case, the risk, expense, complexity and
duration of further litigation as a class action, the amount offered in settlement, the extent
of discovery completed and the stage of the proceedings, the experience and views of
counsel, the presence of a governmental participant, and the reaction of class members to
the proposed settlement.


1 Cases that cite this headnote


[4] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
Compromise, Settlement, and Release Negotiation at arm's length;  fraud or
collusion
In determining whether a class action settlement is fair, adequate, and reasonable, the trial
court should give due regard to what is otherwise a private consensual agreement between
the parties, limiting its inquiry to the extent necessary to reach a reasoned judgment
that the agreement is not the product of fraud or overreaching by, or collusion between,
the negotiating parties, and that the settlement, taken as a whole, is fair, reasonable and
adequate to all concerned.


[5] Compromise, Settlement, and Release Presumptions, inferences, and burden of
proof
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The trial court operates under a presumption of fairness when a class action settlement
is the result of arm's-length negotiation, investigation and discovery that are sufficient
to permit counsel and the court to act intelligently, counsel are experienced in similar
litigation, and the percentage of objectors is small.


[6] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
Ultimately, the court's determination as to whether a class action settlement is
fair, adequate, and reasonable is simply an amalgam of delicate balancing, gross
approximations and rough justice.


[7] Appeal and Error Class actions
To merit reversal of a trial court's decision to approve a class action settlement, an abuse
of discretion by the trial court must be clear, and the demonstration of it on appeal must
be strong.


5 Cases that cite this headnote


[8] Compromise, Settlement, and Release Antitrust, trade regulation, fraud, and
consumer protection
Trial court acted within its discretion in approving a settlement as “fair, adequate, and
reasonable,” in class action against hard drive manufacturer for false advertising in
describing storage capacity of its drives according to a decimal definition of “gigabyte”
rather than a binary definition which was seven percent larger, even though settlement
was negotiated before class was certified, and even though there was no common fund or
residual cy pres component to the agreement, where manufacturer agreed to allow class
members to request either free software or a cash payment equal to 5 percent of the net
purchase price, manufacturer agreed not to contest an application for up to $1.75 million
in attorney fees, the settlement was achieved at arm's-length negotiations, and the numbers
of class members who objected or opted out was very small; an estimated 6.2 million
hard drive purchases qualified for the class, and approximately 650,000 purchasers were
provided e-mail notice, in addition to newspaper and website notice.


[9] Compromise, Settlement, and Release Form, requisites, and sufficiency
Parties Sufficiency
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Class definition contained in notice of settlement of class action against hard drive
manufacturer was ambiguous, and thus provided inadequate notice to class members,
where notice stated that it applied to people who had purchased a new hard drive from an
“authorized” retailer; the notice could lead some of those who bought hard drives within
authorized retail channels to conclude they were not members of the class, such as if they
bought a new hard drive from other than an authorized retailer where that retailer obtained
the drive from an authorized distributor. Cal.Rules of Court, Rules 3.765(a), 3.766, 3.769.


See Weil & Brown, Cal. Practice Guide: Civil Procedure Before Trial (The Rutter Group
2009) ¶ 14:23 et seq. (CACIVP Ch. 14-B); 4 Witkin, Cal. Procedure (5th ed. 2008)
Pleading, § 314; Cal. Civil Practice (Thomson Reuters 2009) Procedure §§ 32:10, 32:11.


2 Cases that cite this headnote


[10] Appeal and Error Class actions
Court of Appeal's review of the trial court's fairness determination and manner of giving
notice, in approving a class action settlement, is governed by the abuse of discretion
standard, but Court of Appeal's review of the content of notice may be de novo. Cal.Rules
of Court, Rule 3.766.


4 Cases that cite this headnote


[11] Compromise, Settlement, and Release Form, requisites, and sufficiency
Parties Notice and Communications
The principal purpose of notice to the class of a class action settlement is the protection
of the integrity of the class action process, one of the functions of which is to prevent
burdening the courts with multiple claims where one will do. Cal.Rules of Court, Rule
3.766.


1 Cases that cite this headnote


[12] Compromise, Settlement, and Release Form, requisites, and sufficiency
Parties Sufficiency
Notice to the class of a class action settlement must fairly apprise the class members of
the terms of the proposed compromise and of the options open to the dissenting class
members. Cal.Rules of Court, Rule 3.766.


10 Cases that cite this headnote
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[13] Parties Identification of class;  subclasses
In a class action, the goal in defining the class is to use terminology that will convey
sufficient meaning to enable persons hearing it to determine whether they are members of
the class the plaintiff wishes to represent.


2 Cases that cite this headnote


[14] Compromise, Settlement, and Release Form, requisites, and sufficiency
Parties Sufficiency
In a notice of settlement of class action, an ambiguous class definition does not provide
adequate notice to class members. Cal.Rules of Court, Rule 3.766.


12 Cases that cite this headnote


[15] Parties Identification of class;  subclasses
If necessary to preserve the case as a class action, the court itself can and should redefine
the class where the evidence before it shows such a redefined class would be ascertainable.


4 Cases that cite this headnote


[16] Parties Identification of class;  subclasses
Trial court was not limited to the class description contained in plaintiff's complaint, in
performing its duty to certify an identifiable and ascertainable class.


3 Cases that cite this headnote


[17] Appeal and Error Reply briefs
The Court of Appeal would address the issue of whether trial court erred in denying
objector's request for discovery regarding the possibility of collusion in the negotiation
of a class action settlement, even though objector's opening brief contained no specific
argument regarding the trial court's denial of his request for discovery, where the named
plaintiff's and defendant's briefs addressed the issue, as did objector's reply.


1 Cases that cite this headnote


[18] Pretrial Procedure Particular Subjects of Disclosure
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Objecting class members are not entitled to discovery concerning settlement negotiations
between the parties without evidence indicating that there was collusion between plaintiffs
and defendants in the negotiating process.


2 Cases that cite this headnote


[19] Pretrial Procedure Particular Subjects of Disclosure
Trial court acted within its discretion in denying objector's request for discovery regarding
the possibility of collusion in the negotiation of a class action settlement, where objector
presented no evidence of such collusion in support of the request.


2 Cases that cite this headnote


Attorneys and Law Firms


**439  Strange & Carpenter, Brian R. Strange, Gretchen Carpenter, Los Angeles, Gutride &
Safier, Adam J. Gutride, Seth A. Safier, for Plaintiff and Respondent.


Sheppard, Mullin, Richter & Hampton, Peter S. Hecker, Neil A.F. Popovic, Dylan Ballard, San
Francisco, for Defendant and Respondent.


Charles D. Chalmers, for Objector and Appellant.


Opinion


SIGGINS, J.


*737  Plaintiff Sara Cho filed a representative class action against Seagate Technology (US)
Holdings, Inc. (Seagate) for falsely overstating in advertising and packaging the storage capacity of
computer disc drives that it manufactures for public sale. The case was settled and David Klausner
objected to the settlement. Klausner argued the class definition was imprecise and misleading, and
that there was the possibility of collusion between the parties affecting settlement negotiations.
In particular, Klausner claimed that collusion was evident because once the parties learned of
Klausner's objections, they modified their positions on the scope of class membership without
changing the class definition. The trial court overruled Klausner's objections and approved the
settlement. We conclude that Klausner has not shown the trial court abused its discretion in
approving the settlement, and that there are no facts that show the parties engaged in any collusion
or improper conduct. *738  But we remand to require notice to the class that accurately reflects
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class membership as agreed upon by the parties, and intended by the court to be included within
the settlement.


FACTUAL AND PROCEDURAL BACKGROUND


Cho filed her complaint in Los Angeles County Superior Court in August 2005 alleging that
defendant Seagate overstated the storage capacity of its computer hard drives in advertising and
product labeling by approximately 7 percent. Cho's amended complaint alleged that the principal
reason for the overstatement was that Seagate used a decimal definition of “gigabyte” (equal to 1
billion bytes) which differed from the binary definition (equal to approximately 1.073 billion bytes)
that was used by computer operating systems. Cho asserted claims for unfair business practices,
false advertising, and violation of the Consumers Legal Remedies Act. 1  After **440  this case
was transferred to the San Francisco Superior Court, Seagate denied Cho's allegations and asserted
a number of affirmative defenses. The parties engaged in considerable discovery and filed various
motions, including motions for summary judgment. While Cho's motion seeking class certification
was pending, the parties engaged in two and a half days of mediation before the Honorable Edward
Infante (Ret.). The parties reached a settlement agreement that was preliminarily approved by the
trial court in September 2007. Shortly thereafter, the court certified a plaintiff settlement class.


1 Similar allegations were made in a March 2005 complaint filed in the San Francisco Superior
Court by Michael Lazar against Seagate. The trial court granted summary judgment against
Lazar in October 2006, and his appeal from the ensuing judgment is stayed in this court
pending the disposition of this appeal.


The agreement defined the settlement class to include “all persons and entities who purchased
in the United States a Retail Hard Drive between March 22, 2001 and the date of Preliminary
Approval.” A “retail hard drive” was defined as “a new Seagate brand hard disc drive that was
purchased from an authorized Seagate retailer or distributor, separately as a Seagate product, that
was not pre-installed into and sold bundled with a personal computer or other electronic device.” 2


Seagate estimated there were more than 6 million qualifying purchases during the relevant period.


2 In response to the trial judge's concerns, the parties modified the notice to eliminate the
separate definition of “retail hard drive.” The term “authorized Seagate retailer or distributor”
was not independently defined.


As consideration for the settlement, Seagate agreed to more precisely disclose the capacity of its
hard drives on its packaging and website. Seagate also agreed to certain individual benefits for
settlement class members. For *739  disc drives purchased before January 1, 2006, class members
could choose either a cash payment equal to 5 percent of the net purchase price, or the Seagate
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Software Suite (the Software) that would allow users to perform enhanced computer and disc
management functions. The estimated average cash benefit payable per hard drive was $7, and
the Software had an estimated retail value of approximately $40. For disc drives purchased after
January 1, 2006, when the packaging included more precise disclosures added by Seagate, class
members were entitled to receive the Software. 3  To receive benefits, class members were required
to submit a claim form that would be reviewed by a claims administrator. The claim form required
the model name and number, amount paid, date of purchase, and name of the merchant. To obtain
cash payment, the claim form also required either documentary proof of purchase or the serial
number of the hard drive. Counsel for the parties were to be informed of any rejected claims, which,
if unresolved, could be presented to the court for review. Seagate also agreed not to challenge an
application for attorney fees of up to $1.75 million, costs of up to $35,500, and an incentive fee
of $5,000 for Cho.


3 In July 2005, Seagate changed the statements on its packaging, marketing materials, and
website to include the following language: “One gigabyte, or GB, equals one billion bytes
when referring to hard drive capacity. Accessible capacity may vary depending on operating
environment and formatting.”


Notice of the settlement was to be provided through the establishment of a settlement website, a
hyperlink at the bottom of the home page on Seagate's website, an e-mail notice sent to identified
class members, and publication of the notice of settlement once a week for four consecutive
weeks in USA Today. Each of the forms of notice advised readers they were “a **441  member
of the settlement class if, between March 22, 2001 and September 26, 2007, you purchased in
the United States a new Seagate brand hard disc drive from an authorized Seagate retailer or
distributor, separately as a Seagate product that was not pre-installed into and bundled with a
personal computer or other electronic device.” Publication was made in USA Today. The e-mail
notices were sent to approximately 650,000 class members. Seagate posted the hyperlink on its
website, and the settlement website was established and received hits from more than 113,000
uniquely identifiable visitors.


Klausner was the only person who formally objected to the settlement. 4  Klausner argued the
notices of settlement were insufficient and inconsistent with the agreement. He claimed it was
not possible to determine “whether someone who purchased a Seagate Hard Drive (‘Drive’) from
a retailer that is not a Seagate authorized retailer, but that retailer purchased the Drive from an
authorized distributor, is a class member under the settlement agreement.” *740  Klausner said
that only one of the 10 drives he purchased came from an authorized retailer listed on Seagate's
website. 5  The parties initially responded that those who did not purchase their drives directly from
an authorized retailer or distributor, as listed on Seagate's website, were not part of the settlement
class.
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4 Four other class members submitted letters regarding the settlement (three of which were
actually critical of Cho's underlying claims). They were considered and rejected by the trial
court.


5 Klausner also challenged the value of the benefits provided to class members, and argued no
presumption of fairness should apply to the settlement.


In papers supporting his objections, Klausner argued, inter alia, that the definition of the settlement
class provided in the notices, and as construed by the parties, was unduly restrictive. The scope
of the plaintiff class described in the complaint had been abandoned, and those who bought their
disc drives from independent retailers were unfairly excluded from the class. In response to this
argument, Seagate adopted the position that: “The settlement includes anyone who purchased a
Retail Hard Drive in the authorized retail distribution channel, regardless of whether the retailer in
the transaction is listed on Seagate's website.” Cho also acknowledged that she was wrong when
she said in her previous brief that authorized retailers and distributors were limited to those listed
on Seagate's website. Cho agreed with Seagate that “the words ‘authorized retailer or distributor’
in the settlement agreement—which are not defined terms—are meant to include drives purchased
either directly or indirectly from the Authorized Retailers or Authorized Distributors listed on the
[web site], meaning that they include retailers who are not themselves listed on the [web site], but
who purchased from one of the entities that are listed on the [web site]. The only excluded resellers
are those whose drive sales are of fake, grey market, used, or stolen drives.” With the court's
permission Klausner filed additional objections that challenged the parties' changed interpretation
of the defined class and suggested that the parties tried to mislead the court. He argued that
plaintiff's counsel did not know who the “authorized retailers” were, and were engaged in “a sham
sell-out of the class.”


Counsel for the parties addressed Klausner's supplemental objections at the final approval hearing.
Cho's counsel explained that “when Seagate drafted the settlement agreement and they used
the term ‘authorized retailers' and ‘authorized distributors,’ **442  the thought all along was to
include all those people that bought a retail hard drive. [¶] And you know, we didn't get into the
exact procedures by which they distributed, but our concern was to represent those people that
bought the hard drives as end users. So, nobody raised this issue. It wasn't a concern for any of
the class members. No one called us and sa[id], what does that mean, we are confused. [¶] ... [t]he
authorized retailers are everybody that makes a claim except for the gray market, you know, the
used ones, the stolen ones and the fake ones.” Counsel further stated “our intention *741  all along
is consistent with what we're saying today, it's consistent to how we negotiated the settlement,
which is the retail hard drives.”


Seagate's counsel observed that “there seems to have been no trouble with anybody figuring if they
were in the class,” and suggested potential class members could obtain assistance, if necessary,
by calling plaintiff's counsel, the settlement administrator, or Seagate, or by consulting Seagate's
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website. Defense counsel also said that a substantial percentage of claims named merchants not
listed as authorized retailers on Seagate's website, and argued “the notice is clearly adequate, under
the due process standards, to let people know they are in this case and that they are eligible to
make a claim.”


The trial court overruled Klausner's objections. The order approving settlement states: “Mr.
Klausner's objection to the term authorized retailers or distributors, the limitation of claims
to purchases from authorized retailers or distributors, and his related claims that the class is
impermissibly narrowed, that plaintiff's counsel have not adequately represented the class and the
plaintiff is an inadequate class representative are overruled. The court finds that it is appropriate
to limit the class to purchasers from authorized retailers or distributors.... The Court received no
information that any class member, other than Mr. Klausner, was confused by the term authorized
retailer or distributor. In that regard, neither the Agreement nor the form of notice caused any
prejudice to the Plaintiff Settlement Class.” 6  Klausner was granted leave to file his additional
objections, which were overruled, but his request to undertake discovery was denied. 7


6 The court also rejected Klausner's contentions “that because of the perceived confusion that
plaintiff's counsel are incompetent or haven't paid sufficient attention to the matter, and
plaintiff is not an adequate representative [of] the class.”


7 During the final approval hearing, Klausner sought to file a discovery motion on the grounds
that “the development of the issue around authorized retailers shows serious infirmity in the
process of negotiation of this settlement, an apparent, or likely, or possible dereliction by
the plaintiff's counsel.”


The court's order approving settlement also defined the settlement class: “The Plaintiff Settlement
Class consists of ‘all persons and entities who, between March 22, 2001 and September 26, 2007
purchased in the United States a new Seagate brand hard disc drive from an authorized Seagate
retailer or distributor, separately as a Seagate product that was not pre-installed into and bundled
with a personal computer or other electronic device.’ [¶] The Plaintiff Settlement Class includes
persons or entities who purchased a Seagate retail hard disc drive from an authorized retailer
or distributor, regardless of whether the retailer or distributor is listed on Seagate's [web site]....
[¶] Limiting the Plaintiff Settlement Class to those who purchased from an authorized retailer
or distributor excludes those who *742  purchased outside Seagate's authorized **443  retail
channels. That limitation is narrowly tailored to the facts and circumstances of this case; and it is
rationally based on legitimate considerations, including that drives purchased outside authorized
retail channels may be gray market devices sold or distributed with unknown representations,
unknown or modified packaging, or statements not made by Seagate.”
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The court determined the parties' agreement and settlement were “fair, reasonable and adequate....”
The court also found the settlement provided valuable benefits to the class (including enhanced
disclosures, cash benefits, and software benefits) that were “particularly valuable in light of the
risks plaintiff would have faced if she proceeded to litigate her case”; there was “no collusive
behavior between plaintiff and Seagate;” the settlement agreement provided ample time to submit
claims; and “[t]he claim procedure [was] fair and reasonable....” The court considered the class
notice “was reasonably calculated to apprise class members of the litigation, and all material
elements of the proposed settlement.” The court noted that while 6.2 million hard drives were sold,
and approximately 650,000 purchasers were provided e-mail notice (in addition to newspaper and
website notice), only five class members objected to the settlement (three of whom were actually
critical of plaintiff's claims), and only 35 people opted out of the class. Class counsel were awarded
$1,750,000 in attorney fees and $35,500 in costs, in accordance with the settlement agreement.
Klausner timely appealed.


DISCUSSION


Klausner raises arguments regarding the fairness of the settlement, the adequacy of notice to the
plaintiff class, and the denial of his request to undertake discovery regarding his allegations that
the settlement was the product of collusion. We conclude the trial court's orders must be vacated
and the case remanded for notice to the class that properly defines class membership. But we will
also exercise our discretion to address, and reject, the additional arguments raised by Klausner in
this appeal.


A. Fairness of the Settlement
[1]  [2]  [3]  [4]  [5]  [6]  “A trial court must approve a class action settlement agreement
and may do so only after determining it is fair, adequate, and reasonable. [Citation.] It is vested
with a broad discretion in making this determination. [Citation.] In exercising its discretion, that
court should consider relevant factors, which may include, but are not limited to the strength
of the plaintiffs' case, the risk, expense, complexity and duration of further litigation as a class
action, the amount offered in settlement, the extent of discovery completed and the stage of
the proceedings, the experience and views of *743  counsel, the presence of a governmental
participant, and the reaction of class members to the proposed settlement. At the same time, the
trial court should give ‘[d]ue regard ... to what is otherwise a private consensual agreement between
the parties.’ [Citation.] Such regard limits its inquiry ‘ “to the extent necessary to reach a reasoned
judgment that the agreement is not the product of fraud or overreaching by, or collusion between,
the negotiating parties, and that the settlement, taken as a whole, is fair, reasonable and adequate
to all concerned.” ’ [Citation.] The trial court operates under a presumption of fairness when the
settlement is the result of arm's-length negotiation, investigation and discovery that are sufficient
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to permit counsel and the court to act intelligently, counsel are experienced in similar litigation,
and the percentage of objectors is small. [Citation.] Ultimately, **444  the court's determination
is simply ‘ “ ‘an amalgam of delicate balancing, gross approximations and rough justice.’ ” ' ” (In
re Microsoft I–V Cases (2006) 135 Cal.App.4th 706, 723, 37 Cal.Rptr.3d 660, fn. omitted, citing
Dunk v. Ford Motor Co. (1996) 48 Cal.App.4th 1794, 1800–1801, 56 Cal.Rptr.2d 483.)


[7]  We review the trial court's decision to approve a class action settlement in order to determine
whether the trial court acted within its discretion. We do not reweigh the evidence or substitute our
notions of fairness for the trial court's. (Wershba v. Apple Computer, Inc. (2001) 91 Cal.App.4th
224, 234–235, 110 Cal.Rptr.2d 145; 7–Eleven Owners for Fair Franchising v. Southland Corp.
(2000) 85 Cal.App.4th 1135, 1144–1146, 102 Cal.Rptr.2d 777.) “To merit reversal, both an abuse
of discretion by the trial court must be ‘clear’ and the demonstration of it on appeal ‘strong.’ ” (7–
Eleven, supra, at p. 1146, 102 Cal.Rptr.2d 777.)


[8]  Klausner asserts several reasons why the settlement should not have been approved. Most
require us to draw inferences of collusion or unfairness based upon the structure and terms of the
agreement. He criticizes the negotiation of a settlement before the class was certified, defendant's
agreement to pay plaintiff's attorneys without critically assessing the proper measure of fees, and
the absence of a common fund or residual cy près component to the agreement. None of these
factors alone or in combination compel us to reverse the trial court for an abuse of discretion.


It is true that precertification settlements in class action cases “ ‘should be scrutinized more
carefully.’ ” (Wershba v. Apple Computer, Inc., supra, 91 Cal.App.4th at p. 240, 110 Cal.Rptr.2d
145.) But, these concerns are addressed by a careful review by the trial court, and precertification
settlements are routinely approved where they are found fair and reasonable. (Ibid.) We cannot
say that the fact this settlement was negotiated before the class was certified is evidence that it
was unfair or collusive.


*744  The provision for plaintiff's fee award also does not warrant the concern or criticism of the
agreement that Klausner asserts. Defendant makes no unconditional agreement to pay plaintiff's
attorneys without critical evaluation of their fees. Rather, it is up to plaintiff to petition the court
for approval of up to $1.75 million in fees and $35,500 in costs and expenses. Defendant will not
contest an application that does not exceed those amounts. The agreement thus required plaintiff
to demonstrate to the court the reasonableness of the fees and costs, and sets a maximum on the
amount she will seek. Any award of fees was subject to the court's approval, and, unlike in many
class action settlements, the fees to be awarded in this case were not to be paid from a common
fund, nor did they in any way lessen the amount of recovery available for class members. (See
Dunk v. Ford Motor Co., supra, 48 Cal.App.4th at p. 1809, 56 Cal.Rptr.2d 483.)
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Moreover, the record reflects the court considered and awarded the maximum amount of fees after
it determined that the hourly rates sought were “fair, just and reasonable,” and the amount of work
performed was appropriate. The court declined to award any fee multiplier because “the lodestar
amount exceeded the maximum attorneys fees to be paid pursuant to the Settlement Agreement.”
The court also disallowed some costs claimed by counsel so the costs would not exceed the
maximum allowable. Defendant's agreement to compensate plaintiff's attorneys does not raise our
suspicion about possible collusion or unfairness of this settlement.


**445  The absence of a common fund or residual cy près component from the settlement
agreement also does not suggest collusion or unfairness. Klausner argues that “the likelihood of
sufficient claims” for compensation from this settlement “is so low that the only way this settlement
can be fair to the class is with a minimum settlement amount which is distributed by cy pres if not
consumed by claims.” Klausner provides us no authority to support his contention, and we have
found none that compels the establishment of such a definite fund. Rather, courts have approved
settlements, like this one, where there is no definitive monetary obligation imposed on a settling
defendant. (See, e.g., Chavez v. Netflix, Inc. (2008) 162 Cal.App.4th 43, 54, 75 Cal.Rptr.3d 413
[and cases cited therein].) We have no reason to question the fairness of this settlement or infer
that it is the product of collusion just because it does not require defendant to incur a minimum
financial obligation. This is especially so in light of the showing in support of other factors that
bore upon the trial court's fairness determination.


When we review the factors the court considered to approve this settlement, we cannot conclude
approval was an abuse of discretion. The court made a specific finding “that the settlement was
achieved at arm's-length negotiations.” That finding was supported by the parties' characterization
of *745  the mediation, the court's experience observing the course of the litigation, and the
mediator's declaration. The case was vigorously litigated for over two years. Plaintiff was
represented by experienced counsel, and, as the court observed in the final approval hearing, the
numbers of class members who objected or opted out of the class was very small. Moreover,
plaintiff faced considerable risk in proceeding to trial, and the class recovery is significant in
light of that risk. The court's order to approve settlement is the product of a reasoned exercise of
discretion. (See In re Microsoft I–V Cases, supra, 135 Cal.App.4th at p. 723, 37 Cal.Rptr.3d 660.)


There is no evidence that the parties to the settlement were intentionally deceptive or that they tried
to mislead the court in seeking approval. We will not indulge Klausner's suggestion that approval
be reversed on the basis of misconduct by counsel. (Cf. Aviation Data, Inc. v. American Express
Travel Related Services Co., Inc. (2007) 152 Cal.App.4th 1522, 62 Cal.Rptr.3d 396.)


B. Adequacy of Notice to the Plaintiff Class
[9]  Klausner also supports his claim of collusion by referring to the parties' changing positions on
whether indirect purchasers of Seagate disc drives were class members. After the parties initially
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informed the court and Klausner that such purchasers were not within the plaintiff class, they
eventually changed their positions and agreed that indirect purchasers were included. Although the
scope of the class was different than the parties originally stated, the class definition, certification
and notice did not change. This uncertainty over class membership does not evince collusion as
much as it indicates the possible confusion over class membership due to an ambiguous class
definition contained in the notice of settlement.


[10]  Our review of the trial court's fairness determination and manner of giving notice is governed
by the abuse of discretion standard, but our review of the content of notice may be de novo. “To the
extent the trial court's ruling is based on assertedly improper criteria or incorrect legal assumptions,
we review those questions de novo.” (Hypertouch, Inc. v. Superior Court (2005) 128 Cal.App.4th
1527, 1537, 27 Cal.Rptr.3d 839; see also Wershba **446  v. Apple Computer, Inc., supra, 91
Cal.App.4th at pp. 234–235, 110 Cal.Rptr.2d 145.) Federal law is in accord. (Molski v. Gleich (9th
Cir.2003) 318 F.3d 937, 951.) Here, the purely legal question for our review is whether notice
that contains an ambiguous definition of class membership is authorized by or consistent with the
California Rules of Court relating to management of class action cases. (Cal. Rules of Court, rules
3.760–3.771.)


[11]  [12]  “The principal purpose of notice to the class is the protection of the integrity of the class
action process, one of the functions of which is to *746  prevent burdening the courts with multiple
claims where one will do.” (Cartt v. Superior Court (1975) 50 Cal.App.3d 960, 970, 124 Cal.Rptr.
376.) The notice “ ‘must fairly apprise the class members of the terms of the proposed compromise
and of the options open to the dissenting class members.’ ” (Wershba v. Apple Computer, Inc.,
supra, 91 Cal.App.4th at p. 251, 110 Cal.Rptr.2d 145.) The rules reflect a scheme that is designed
to clearly describe class members who should be notified of the action and may be affected by its
resolution. An order certifying a class “must contain a description of the class....” (Cal. Rules of
Court, rule 3.765(a).) When the court determines it is unnecessary or not feasible to personally
notify all potential class members of an action, “the court may order a means of notice reasonably
calculated to apprise the class members of the pendency of the action....” (Rule 3.766(f).) When
the court approves the settlement or compromise of a class action, it must give notice to the class
of its preliminary approval and the opportunity for class members to object and, in appropriate
cases, opt out of the class. (Rules 3.766(d), 3.769.) Once a settlement is approved, the court is
required to enter judgment upon the settlement and the judgment “must include and describe those
whom the court finds to be members of the class.” (Rule 3.771(a).) These principles rest upon an
assumption that the definition of a plaintiff class will be clear and free from obvious ambiguity.


[13]  A class definition that is ambiguous presents a problem of class ascertainability that “ ‘goes
to the heart of the question of class certification, which requires a class definition that is “precise,
objective and presently ascertainable.” ’ ” (Global Minerals & Metals Corp. v. Superior Court
(2003) 113 Cal.App.4th 836, 858, 7 Cal.Rptr.3d 28.) In the absence of an ascertainable class, “
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‘it is not possible to give adequate notice to class members or to determine after the litigation
has concluded who is barred from relitigating.’ ” (Ibid.) The goal in defining the class is to use
terminology that will convey sufficient meaning to enable persons hearing it to determine whether
they are members of the class plaintiff wishes to represent.


Here, the class notice advised recipients that they were “a member of the settlement class if,
between March 22, 2001, and September 26, 2007, you purchased in the United States a new
Seagate brand hard disc drive from an authorized Seagate retailer or distributor....” By its terms,
and as evidenced by the changing positions of the parties, the notice is unclear whether an indirect
purchaser is within the plaintiff class. 8


8 An example of such a purchaser would be one who bought a new Seagate drive from
other than an authorized retailer where that retailer obtained the drive from an authorized
distributor.


The parties advised the court that they intended to exclude from settlement only those purchasers
who obtained their disc drives from resellers of “fake, *747  grey market, **447  used, or stolen
drives.” We have no disagreement with the parties' objective and no quarrel with the trial court's
finding that exclusion of “those who purchased outside of Seagate's authorized retail channels”
is “rationally based on legitimate considerations.” The problem is that a fair reading of the class
definition and the notice has the potential to lead some of those who purchased within Seagate's
authorized retail channels to conclude they are not members of the class.


Seagate argues that this is all much ado about nothing. It says that 13.7 percent of the claims
were received from purchasers who bought their disc drives from “a merchant that is not listed on
Seagate's website as a Seagate authorized retailer or distributor.” 9  Neither Seagate nor plaintiff's
counsel received inquiries regarding the authorized status of a retailer or distributor in connection
with submission of a claim. Thus, Seagate concludes that consumers were obviously not confused
about the scope of the plaintiff class. The trial court made a similar observation when it concluded
that the absence of any such inquiries or concerns from potential class members was “an indication
that the class members understand the terms of the settlement and are satisfied with its provisions.”
But the error we identify arises from the ambiguity in the class notice because it creates a real
possibility that indirect purchasers who erroneously conclude they are not members of the plaintiff
class may never be heard from and the judgment will be res judicata on their claims. (See Global
Minerals & Metals Corp. v. Superior Court, supra, 113 Cal.App.4th at p. 858, 7 Cal.Rptr.3d 28;
Hicks v. Kaufman & Broad Home Corp. (2001) 89 Cal.App.4th 908, 914, 107 Cal.Rptr.2d 761.)


9 While Seagate argues that 13.7 percent of claims came from those who did not purchase from
an authorized retailer as listed on Seagate's website, the record does not disclose how many
of those claimants were aware that they were claiming through an unauthorized retailer. We
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thus have no way of determining whether indirect purchasers were actually misled by the
notice.


[14]  We have no impression that there are large numbers of claimants who will come forward if
the class definition and notice are corrected, but the problem with this notice creates more than a
remote theoretical possibility that the claims of unsuspecting class members will be brushed aside.
(See Cartt v. Superior Court, supra, 50 Cal.App.3d at p. 970, 124 Cal.Rptr. 376 [discussing the
notice obligation in the context of an unduly burdensome direct notice procedure].) An ambiguous
class definition does not provide adequate notice. (See Global Minerals & Metals Corp. v. Superior
Court, supra, 113 Cal.App.4th at p. 858, 7 Cal.Rptr.3d 28; see also Twigg v. Sears, Roebuck &
Co. (11th Cir.1998) 153 F.3d 1222, 1227.) It was error for the trial court to approve this settlement
without correcting the ambiguous definition of the plaintiff class.


[15]  [16]  Although we disapprove the class definition and notice, the error we identify is not
fatal to this settlement. “[I]f necessary to preserve the case as a *748  class action, the court itself
can and should redefine the class where the evidence before it shows such a redefined class would
be ascertainable.” (Hicks v. Kaufman & Broad Home Corp., supra, 89 Cal.App.4th at p. 916, 107
Cal.Rptr.2d 761.) As it is the court's duty to certify an identifiable and ascertainable class, the court
is not limited, as Klausner suggests, to the class description contained in plaintiff's complaint. We
will therefore vacate and remand for the purpose of clarifying the scope of the plaintiff class and
renoticing this settlement.


**448  C. Klausner's Request for Discovery
[17]  Klausner also seeks a remand “to allow full investigation by discovery of the possibility of
collusion in the negotiation of the settlement.” 10  At the final fairness hearing, Klausner argued that
“the development of the issue around authorized retailers shows serious infirmity in the process
of negotiation of this settlement,” and he sought to file a motion to conduct discovery about
“negotiations at the settlement.” When the court asked what kind of discovery he contemplated,
Klausner's counsel said he “would start with such paper record of communications between the
parties as exists,” and also anticipated he would want to take depositions of the parties' counsel.


10 Klausner's opening brief contains no specific argument regarding the trial court's denial of
his request for discovery, but both respondents' briefs address the issue, as does Klausner's
reply. We will address the issue briefly on the merits. (Cf. Reed v. Mutual Service Corp.
(2003) 106 Cal.App.4th 1359, 1372, fn. 11, 131 Cal.Rptr.2d 524 [arguments not raised in
the opening brief are waived on appeal].)


[18]  “It is well established ... that objectors are not entitled to discovery concerning settlement
negotiations between the parties without evidence indicating that there was collusion between
plaintiffs and defendants in the negotiating process.” (2 McLaughlin, McLaughlin on Class
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Actions: Law and Practice (5th ed.2009) § 6:10, p. 58; Hemphill v. San Diego Ass'n of Realtors, Inc.
(S.D.Cal.2005) 225 F.R.D. 616, 620 [“discovery of evidence pertaining to settlement negotiations
is appropriate only in rare circumstances”].)


[19]  This court recently observed that “the trial court should limit discovery in view of the context
in which it is being requested. Discovery is required not to prepare the case for trial, but simply to
provide sufficient information to permit an intelligent evaluation of the terms on which the case
is proposed to be settled. The objecting parties should not be permitted to frustrate the mutual
interest of the class members and the defendant to resolve the litigation promptly by conducting
extended or unnecessary discovery.” (Kullar v. Foot Locker Retail, Inc. (2008) 168 Cal.App.4th
116, 132, 85 Cal.Rptr.3d 20.) The trial court properly concluded there was no evidence of collusion
between the parties, and Klausner has not shown the court abused *749  its discretion when it
denied his request that he be allowed discovery in order to try and find some. (See Wershba v.
Apple Computer, Inc., supra, 91 Cal.App.4th at p. 241, 110 Cal.Rptr.2d 145.)


DISPOSITION


We vacate the orders of the trial court and remand for further proceedings to correct the class
definition to unambiguously state that indirect purchasers of new Seagate disc drives are members
of the plaintiff class and to renotice the settlement in order to give adequate notice to all class
members, and allow for additional claims, objections or opt-outs. Costs are awarded to appellant.


We concur: POLLAK, Acting P.J., and JENKINS, J.


All Citations


177 Cal.App.4th 734, 99 Cal.Rptr.3d 436, 09 Cal. Daily Op. Serv. 11,830, 2009 Daily Journal
D.A.R. 13,739
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5 Cal.3d 730, 488 P.2d 953, 97 Cal.Rptr. 385
Supreme Court of California


COUNTY OF ALAMEDA et al., Plaintiffs and Respondents,
v.


ROBERT B. CARLESON, as Director, etc., Defendant and Respondent; CALIFORNIA
WELFARE RIGHTS ORGANIZATION et al., Movants and Appellants.


MARY HAVENS et al., Plaintiffs and Respondents,
v.


ROBERT B. CARLESON, as Director, etc., Defendant and Appellant.
COUNTY OF ALAMEDA et al., Petitioners,


v.
THE SUPERIOR COURT OF SACRAMENTO COUNTY, Respondent;
ROBERT B. CARLESON, as Director, etc., et al., Real Parties in Interest.
CALIFORNIA WELFARE RIGHTS ORGANIZATION et al., Petitioners,


v.
THE SUPERIOR COURT OF ALAMEDA COUNTY, Respondent;


ROBERT B. CARLESON, as Director, etc., et al., Real Parties in Interest.


S.F. No. 22820., Sac. No. 7898., S.F. No. 22816., S.F. No 22817.
Sept. 21, 1971.


SUMMARY


In one of several cases involving the question whether the state's AFDC program for aid to needy
families with children conforms to the governing provisions of the Social Security Act, the trial
court issued a writ of mandate requiring the Director of the Department of Social Welfare to alter
his interpretation of the “disregard” and “work-related expense” provisions of the federal act.
(Superior Court of Alameda County, No. 408961, Robert H. Kroninger, Judge.)


The Supreme Court consolidated the several cases, noted that a determination of the appeal in
the described case would render the others moot, *731  and selected that appeal as the most
appropriate vehicle for review of the substantive issues involved in all the cases. On that appeal,
the court reversed and instructed the trial court to vacate the peremptory writ of mandate, and to
order the Director of the Department of Social Welfare to rescind an emergency regulation that had
been promulgated pursuant to that writ. The Supreme Court confirmed the director's interpretation
of the governing provisions of the Social Security Act as entitling in otherwise qualified family
to the benefit of the “disregard” provision of the act if the family had received an AFDC grant in
the past four months, and as entitling such a family to deduct all work-related expenses actually
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incurred, without regard to the reasonableness of the amount expended. (Opinion by Burke, J.,
expressing the unanimous view of the court.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
Appeal and Error § 90--Persons Entitled to Appeal--Who Is Party Aggrieved--Effect of Motion
to Vacate by Amicus Curiae.
California Welfare Rights Organization, appearing as amicus curiae in an action resulting in a
judgment by which it was “aggrieved,” became a party to the action for purposes of taking an
appeal by moving to vacate the judgment, with the result that the Supreme Court had jurisdiction
to determine substantive issues raised on the organization's appeal.


(2)
Appeal and Error § 97--Persons Entitled to Appeal--Persons Who Are Denied Right to Intervene--
Appeal From Order of Denial.
Under the general rule that only parties of record may appeal, a person who is denied the right
to intervene in an action ordinarily may not appeal from a judgment subsequently entered in the
action, but may appeal from the order denying intervention.


(3)
Appeal and Error § 90--Persons Entitled to Appeal--Who Is Party Aggrieved--Effect of Motion
to Vacate.
A person who is legally “aggrieved” by judgment may become a party of record and obtain a right
to appeal by moving to vacate the judgment, pursuant to Code Civ. Proc., § 663.


(4)
Appeal and Error § 90--Persons Entitled to Appeal--Who Is Party Aggrieved--Effect of Motion
to Vacate.
A person is considered “aggrieved,” within the rule permitting an “aggrieved” party to appeal
*732  from a judgment, if he has immediate, pecuniary and substantial interests that are injuriously
affected by the judgment.


[See Cal.Jur.2d, Appeal and Error, § 111.]
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(5)
Paupers § 12.5--Actions--Appeal--Who Is Party Aggrieved.
California Welfare Rights Organization and its members were legally “aggrieved” by a judgment
so as to entitle the organization to appeal therefrom, where the judgment had an immediate,
pecuniary and substantial effect on its members' right to welfare benefits under the California
AFDC program.


(6)
Judgments § 133--Change, Amendments or Correction--Judicial Errors.
Ordinarily, a trial court cannot correct judicial, as distinguished from clerical, error in a judgment,
except in accordance with statutory procedures.


(7)
Judgments § 114(0.5)--Conformity to Pleadings, Verdict and Findings-- Remedy for
Nonconformity--Motion Under Statute.
Code Civ. Proc., § 663, in authorizing a motion to vacate a judgment for incorrect or erroneous
conclusions of law not consistent with, or not supported by, the findings of fact, permits the motion
to be made whenever the trial judge draws an incorrect legal conclusion or renders an erroneous
judgment on the facts found to exist.


(8)
Statutes § 177--Aids to Construction--History.
In construing a statutory provision, the court may consider the legislative history underlying its
adoption.


(9)
State of California § 33--Fiscal Matters--Limitations on Disposal--Gift of Public Funds--What
Constitutes.
Generally, in determining whether an appropriation of public funds is to be considered a gift such
as is proscribed by Const., art. XIII, § 25, the primary question is whether the funds are to be used
for a “public” or “private” purpose.


(10)
State of California § 33--Fiscal Matters--Limitations on Disposal-- Gift of Public Funds--What
Constitutes.
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The benefit to the state from an expenditure of funds for a public purpose, is in the nature of
consideration, and, therefore, the funds are not a gift, in contemplation of Const., art. XIII, § 25,
even though private persons are benefited therefrom. *733


(11)
State of California § 33--Fiscal Matters--Limitations on Disposal-- Gift of Public Funds--What
Constitutes.
The Legislature's discretion in determining what constitutes a public purpose within the
contemplation of Const., art. XIII, § 25, will not be disturbed by the courts so long as the
determination has a reasonable basis.


(12)
Paupers § 7--Eligibility--AFDC Program--Income “Disregard Provision-- Equal Protection of
Laws.
The state's compliance with the “income-disregard” provision of 42 U.S.C. § 602, subd. (a)(8),
under an interpretation that a family, otherwise qualified, would be entitled to the ‘'disregard” if
the family had received an AFDC grant in the past four months, would not result in a denial of
equal protection of the law.


(13)
Paupers § 2--Validity of Statutes--AFDC Program--Income “Disregard Provision”--Gift of Public
Funds.
The state's compliance with the “income disregard” provision of 42 U.S.C. § 602, subd. (a) (8),
under an interpretation that a family otherwise qualified, would be entitled to the “disregard” if
the family had received an AFDC grant in the past four months, would not result in an unlawful
gift of public funds.


(14)
Paupers § 7--Eligibility--AFDC Program--Deduction of Work-Related Expenses.
42 U.S.C. § 602, subd. (a)(7), requires that all work-related expenses reasonably attributable to the
production of income be considered in determining eligibility under the California AFDC program.


(15)
Paupers § 7--Eligibility--AFDC Program--Deduction of Work-Related Expenses--Deductibility of
Tax Withholdings and Pension Plan Contributions.
Such involuntary deductions as tax withholdings or pension plan contributions constitute proper
deductions under 42 U.S.C. § 602, subd. (a)(7).
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(16)
Paupers § 7--Eligibility--AFDC Program--Deduction of Work-Related Expenses--Effect of Return
of Tax Withholdings or Pension Contributions.
With respect to whether a refund or repayment of tax withholdings or pension plan contributions
is to be considered as income in determining eligibility under the California AFDC program, the
state may distinguish between nonrecurring lump sum payments and payments recurring over a
period of two or more months. *734


COUNSEL
Clifford Sweet, William R. Petrocelli, Lawrence A. Baskin, Denis Clifford and F. Hayden Curry
for Movants and Appellants in No. 22820, Plaintiffs and Respondents in No. 7898, Real Parties
in Interest Association et al. in No. 22816 and Petitioners in 22817.
Evelle J. Younger, Attorney General, and Jay S. Linderman, Deputy Attorney General, for
Defendant and Appellant in No. 7898, for Defendant and Respondent in No. 22820 and Real Party
in Interest Director of Social Welfare in Nos. 22816 and 22817.
Richard J. Moore, County Counsel (Alameda), Kelvin H. Booty, Jr., Deputy County Counsel,
Daniel V. Blackstock, County Counsel (Butte), Douglas J. Maloney, County Counsel (Marin),
Robert G. Berrey, County Counsel (San Diego), Keith C. Sorenson, District Attorney (San Mateo),
William M. Siegel, County Counsel (Santa Clara), and Calvin E. Baldwin, County Counsel
(Tulare), for Plaintiffs and Respondents in No. 22820, Petitioners in No. 22816 and Real Parties
in Interest Counties in No. 22817.
No appearance for Respondent in Nos. 22816 and 22817.


BURKE, J.


These consolidated cases involve questions of interpretation of certain provisions of the Social
Security Act (42 U.S.C. § 602, subd. (a)), which set forth the requisites for a state plan for aid
and services to needy families with children (AFDC program). At issue is the important question
whether California's plan, as set forth in the Welfare and Institutions Code and implemented
by regulations promulgated by the California Department of Social Welfare, conforms to the
provisions of the federal Act. 1


1 For additional background information regarding the AFDC program, see California Welfare
Rights Organization v. Carleson, 4 Cal.3d 445 [93 Cal.Rptr. 758, 482 P.2d 670], involving
a similar conformity problem.


In S.F. 22820 (hereafter “the Alameda action”) plaintiff counties brought an action in February
1971 for declaratory and injunctive relief in Alameda County against defendant Carleson, Director
of the Department of Social Welfare, contending that certain departmental regulations pertaining
to eligibility for AFDC grants were invalid as interpreted and applied by Carleson. Since the effect
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of a judgment in counties' favor would be *735  to terminate AFDC grants to certain welfare
recipients, California Welfare Rights Organization 2  and three individual welfare recipients
(hereafter collectively referred to as “CWRO”) sought to intervene as parties in the action, alleging
that they had a direct pecuniary interest in the amount of AFDC grants, which interest would
be directly affected by the result of counties' suit. (1a) The trial court denied intervention but
permitted CWRO to appear as amicus curiae. CWRO, on March 25, noticed an appeal from the
order denying intervention. Subsequently, on April 9, the trial court entered its judgment declaring
certain of Carleson's regulations invalid; on April 13, the court issued a peremptory writ of mandate
ordering him to amend, or alter his interpretation of those regulations along the lines requested by
counties. CWRO filed a motion to vacate the judgment and renewed its application to intervene,
but both motions were denied. 3  Thereupon, on May 7, CWRO noticed an appeal from the entire
proceedings in the case; defendant Carleson, however, has not appealed therefrom. We tranferred
CWRO's appeal to this court and, on June 14, stayed further enforcement of the judgment pending
our disposition of the appeal.


2 CWRO is an unincorporated association alleging that it “initiates litigation on behalf of its
members and all welfare recipients in the State of California.”


3 The trial court purported to “strike” the motion to vacate, rather than simply deny it, for
reasons discussed below.


Pursuant to the judgment and writ of mandate in the Alameda action, Carleson had, on April 29,
adopted an emergency regulation to become effective June 1, which would have the effect of
terminating AFDC grants to certain recipients. In an attempt to enjoin Carleson from carrying that
regulation into effect, CWRO (and three different welfare recipients) on May 17, initiated an action
(Sac. 7898, hereafter “the Sacramento action”), against Carleson in Sacramento County, seeking
injunctive and other extraordinary relief. The trial court on May 25 issued a temporary restraining
order enjoining Carleson from “instituting” the emergency regulation, and an alternative writ of
mandate compelling Carleson to rescind that regulation or to show cause on June 10 why such
relief should not be granted. On June 1, Carleson noticed his appeal from the temporary restraining
order. We transferred that appeal to this court and, on June 14, stayed the operation of that order
pending appeal. Thereafter, on June 23, we stayed further enforcement of Carleson's emergency
regulation pending our determination of the proceedings.


In S.F. 22816, counties (plaintiffs in the Alameda action) sought prohibition to restrain further
proceedings in the Sacramento action, alleging that the court was without jurisdiction to proceed
further in that action. We transferred the matter to this court and issued an alternative writ of
prohibition to the Sacramento court. *736
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Finally, in S.F. 22817, CWRO, on June 2, filed an original action in this court seeking supesedeas,
prohibition and mandate to stay enforcement of the Alameda judgment, to enjoin Carleson from
implementing the emergency regulation referred to above, to prohibit further enforcement of the
Alameda judgment, and to compel Carleson to rescind the emergency regulation. As noted above,
certain of the relief requested already has been granted by this court.


1. Procedural Matters
We have consolidated the foregoing cases so that this court might decide the important substantive
issues common to each of them. Since the Alameda action proceeded to trial and judgment, and
since the other actions now before us were filed either directly or indirectly in response to that
judgment, the appeal therefrom provides the most appropriate vehicle for review of those issues,
and our determination of that appeal would render moot the three remaining actions.


As indicated above, however, defendant Carleson chose not to appeal from the judgment obtained
by counties in the Alameda action. Thus, the question arises whether CWRO, denied the status of
intervener, had standing to appeal from that judgment. We have concluded that CWRO, by moving
to vacate the judgment, made itself a party to the Alameda action for purposes of taking an appeal.


“Any aggrieved party” may appeal from an adverse judgment. (Code Civ. Proc., § 902.) (2)It is
generally held, however, that only parties of record may appeal; consequently one who is denied
the right to intervene in an action ordinarily may not appeal from a judgment subsequently entered
in the case. (Braun v. Brown, 13 Cal.2d 130, 133–134 [87 P.2d 1009]; In re Veterans' Industries,
Inc., 8 Cal.App.3d 902, 916 [88 Cal. Rptr. 303].) Instead, he may appeal from the order denying
intervention. (Id.) 4  ( 3) Nevertheless, one who is legally “aggrieved” by a judgment may become
a party of record and obtain a right to appeal by moving to vacate the judgment pursuant to Code of
Civil Procedure section 663. (Eggert v. Pac. States S. & L. Co., 20 Cal.2d 199, 201 [124 P.2d 815];
Elliott v. Superior Court, 144 Cal. 501, 509 [77 P. 1109]; Estate of Partridge, 261 Cal.App.2d 58,
60–63 [67 Cal.Rptr. 433]; Butterfield v. Tietz, 247 Cal. App.2d 483, 484–485 [55 Cal.Rptr. 577];
*737  Estate of Sloan, 222 Cal.App. 2d 283, 291–292 [35 Cal.Rptr. 167].) ( 4) One is considered,
“aggrieved” whose rights or interests are injuriously affected by the judgment. (Elliott v. Superior
Court, supra., at p. 509; see Leoke v. County of San Bernardino, 249 Cal.App.2d 767, 770–771
[57 Cal.Rptr. 770]; Buffington v. Ohmert, 253 Cal.App.2d 254, 255 [61 Cal.Rptr. 360].) Appellants
interest “‘must be immediate, pecuniary, and substantial and not nominal or a remote consequence
of the judgment.”’ (See Leoke v. County of San Bernardino, supra. at p. 771.)


4 Under Code of Civil Procedure section 387 the trial court had broad discretion to permit or
deny intervention. (See Hausmann v. Farmers Ins. Exchange, 213 Cal. App.2d 611, 615–616
[29 Cal.Rptr. 75].) Although CWRO has also appealed from the order denying intervention,
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we need not consider whether the trial court abused its discretion, since our disposition of
these proceedings leaves the issue moot.


In the instant case, the judgment in the Alameda action, and the peremptory writ of mandate issued
pursuant thereto, ordered defendant Carleson to amend or reinterpret his regulations in a manner
which would, and did, 5  have the effect of terminating AFDC grants to welfare recipients such
as the individual applicant-interveners and others represented by CWRO. The Alameda judgment
was the initial essential step in the process ultimately resulting in the termination of benefits which,
as noted in Goldberg v. Kelly, 397 U.S. 254, 262 [25 L.Ed.2d 287, 295-296, 90 S.Ct. 1011], “are
a matter of statutory entitlement for persons qualified to receive them. Their termination involves
state action that adjudicates important rights.” (See also fn. 8 at p. 262 [25 L.Ed.2d at pp. 295-296].)
(5) Accordingly, it seems without question that CWRO 6  and its members were legally “aggrieved”
by the Alameda judgment, which had an immediate, pecuniary and substantial effect upon their
right to AFDC benefits.


5 Carleson's emergency regulation, adopted pursuant to the judgment in the Alameda action,
became effective on June 1, and had the immediate effect of terminating aid to thousands of
former welfare recipients. Our stay orders of June 14 and June 23 did not have the effect of
restoring lost benefits to those recipients.


6 In California Welfare Rights Organization v. Carleson, supra., 4 Cal.3d 445, we impliedly
acknowledged CWRO's standing to litigate on behalf of welfare recipients questions
concerning California's compliance with the Social Security Act.


The trial court ordered CWRO's motion to vacate “stricken” rather than simply denying it,
evidently on the basis that such a motion is unavailable to review judicial error. 7  (6) It is true
that ordinarily a trial court cannot correct judicial, as distinguished from clerical, error except in
accordance with statutory procedures. (Greene v. Superior Court, 55 Cal.2d 403, 405–406 [10
Cal.Rptr. 817, 359 P.2d 249]; Duff v. Duff, 256 Cal.App.2d 781, 785 [64 Cal.Rptr. 604]; Douglas
v. Douglas, 164 Cal.App.2d 225, 228-229 *738  [330 P.2d 655].) ( 7) Section 663, however,
furnishes sufficient statutory basis for CWRO's motion in the instant case. That section in part
provides that a judgment may on motion be vacated for “Incorrect or erroneous conclusions of
law not consistent with or not supported by the findings of fact ....” We interpret that language to
mean that the motion may be made whenever the trial judge draws an incorrect legal conclusion
or renders an erroneous judgment upon the facts found by it to exist. (See Howard A. Deason &
Co. v. Costa Tierra Ltd., 2 Cal.App.3d 742, 760 [83 Cal.Rptr. 105]; 3 Witkin, Cal. Procedure, pp.
2096–2097.)


7 Counties had also contended that CWRO's appeal from the order denying intervention
automatically stayed further proceedings regarding any of CWRO's claims (Code Civ. Proc.,
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§ 916, subd. (a)), and that the trial court consequently had no jurisdiction to entertain its
motion to vacate. Section 916, however, stays only those proceedings pertaining to the
subject matter of the appeal, namely, the question of CWRO's intervention. The trial court
could have properly proceeded to rule upon any further matters not related to the appeal.
(See Olson v. Hopkins, 269 Cal.App.2d 638, 644–645 [75 Cal.Rptr. 33].)


In the instant case, CWRO has contended that the trial court incorrectly concluded, on the basis of
the findings of fact (which included applicable provisions of the Social Security Act), that existing
regulations promulgated and interpreted by Carleson were invalid. If the court's conclusion was
indeed incorrect, that error could have been reviewed by a motion to vacate, under section 663. (1b)
We conclude, therefore, that CWRO became a party of record to the Alameda action, that it had
standing to appeal from the judgment in that case, and that consequently this court has jurisdiction
to determine the substantive issues raised in its appeal.


2. The Substantive Issues
As previously explained, in the Alameda action counties sought and obtained a judgment declaring
invalid and enjoining further implementation of certain regulations issued and interpreted by
Carleson and relating to eligibility for AFDC grant payments. These regulations were promulgated
to implement certain provisions of the Social Security Act (“the Act”) designed to provide an
incentive to employment for recipients of AFDC grants by permitting them to exclude a portion
of their earned income, and to deduct from income their work-related expenses, in determining
whether their level of income qualifies them for an AFDC payment. The counties contended, and
the trial court held, that Carleson's regulations permitted more generous exclusions and deductions
than authorized by the Act, thereby denying equal protection of the law to other welfare applicants
and sanctioning an illegal gift of public funds. Accordingly, the trial court ordered Carleson to
amend or reinterpret his regulations to conform to the Act.


a. The income-disregard exclusion
As we explained in California Welfare Rights Organization v. Carleson, supra., 4 Cal.3d 445, 448–
449, the Act (42 U.S.C. § 601) makes federal funds available to those states which have submitted
and had approved by the Department of Health, Education and Welfare (“HEW”) a plan for aid
*739  and services to needy families with children. Although the AFDC program is elective, once
a state chooses to join, its plan must comply with the mandatory requirements established by the
Act, as interpreted and implemented by regulations promulgated by HEW. (See also King v. Smith,
392 U.S. 309, 316–317 [20 L.Ed.2d 1118, 1125-1126, 88 S.Ct. 2128].) California has elected to
join the AFDC program, and under existing California law Carleson, as Director of the Department
of Social Welfare, must establish regulations not in conflict with federal law (Welf. & Inst. Code,
§ 10604), and must administer the state program “to secure full compliance with the applicable
provisions of state and federal laws” (Welf. & Inst. Code, § 10600).
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One of the requirements of the Act is that each state, in determining whether a particular family
qualifies for aid, “... shall with respect to any month disregard ... the first $30 of the total of [the
family's] earned income for such month plus one-third of the remainder of such income for such
month ... except that, with respect to any month, the State agency shall not disregard any earned
income ... [of the persons in the family] if with respect to such month the income of the persons so
specified ... was in excess of their need as determined by the State agency ... [without considering
the $30 plus one-third disregard of earned income], unless, for any one of the four months preceding
such month, the needs of such persons were met by the furnishing of aid under the plan....” (Italics
added; 42 U.S.C. § 602, subd. (a)(8); see 45 C.F.R. § 233.20, subd. (a)(11)(ii)(b)(2).)


With the exception of the italicized clause, the parties are in agreement regarding the correct
interpretation of this provision. In essence, it requires the state to disregard the specified portion
of a family's earned income in determining eligibility for, and amount of, an AFDC grant. The
exclusion is available to all families except those whose earned income exceeds their standard of
need (as determined by the state), and whose “needs” have not been met by an AFDC payment
within the past four months. 8


8 For example, assume that families X and Y each have a standard of need of $350 per month.
During the past four months, both families have been unemployed but only family X had
applied for and received an AFDC grant. In the next month, both families earn income of
$480, and both apply for aid. Family Y would receive no grant: Its earned income (assuming
no work-related expenses, a matter discussed below) exceeded its standard of need and it
had received no AFDC grant within the past four months. On the other hand: family X, being
entitled to disregard the specified portion of its earned income, would receive a grant of $50,
computed as follows: $480 earned income, less $30 statutory disregard leaves $450, less
one-third of $450 ($150) leaves $300; X receives a grant of $50 representing the excess of
its standard of need ($350) over its remaining earned income ($300).


The primary dispute between the parties herein involves the application of the statutory disregard
to families whose earned income exceeds their *740  standard of need. Carleson had been
interpreting the statutory language to mean that any such family would be entitled to the disregard
if it had received an AFDC grant within the past four months. 9  Counties, on the other hand,
contended that those recipients of prior grants whose earned income exceeded their standard of
need within the past four months should be denied the benefit of the disregard, since their “needs”
during that period had been met entirely by their earned income and not by the aid they received.
In other words, only those recipients of prior grants whose standard of need had exceeded their
earned income within the past four months would be entitled to continue to disregard a portion
of that income. 10
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9 Carleson's prior regulation, EAS 44–111.25, merely adopted the statutory language; it was
his interpretation of that language which counties sought to restrain, not the regulation itself.


10 Relating counties' contention to the hypothetical example in footnote 8, ante, family X had
earned income of $480, less a statutory disregard of $180, leaving $300 earned income to be
considered in determining its grant. If family X continued to earn $480 for four months, under
counties' theory X's “needs” (fixed by the state at $350) would have been met wholly from
its earned income ($480). Since its earned income exceeded the standard of need, the fact
that X had been receiving AFDC payments within the past four months would be irrelevant
and X would not be entitled to the benefit of the statutory disregard for the following month
and would receive no grant. Thus, families X and Y would be treated equally in determining
their eligibility for a payment during the fifth month.


The trial court agreed with the counties' interpretation of the Act and ordered Carleson to “amend
SDSW-EAS 44–111.25 (or alter the interpretation of that regulation) so as to provide that an
employed applicant for AFDC aid must first demonstrate eligibility without a deduction from
his earned income of the ‘disregard,’ but with a deduction of his ‘work-related expenses,’ such
eligibility being then determined by comparing the net income so derived to the appropriate
standard of need established by defendants; and that if four successive months have passed when
an employed recipient would not have been eligible for aid as an applicant, then commencing
with the fifth month such recipient shall be required to re-establish eligibility as an applicant (as
provided in this paragraph) and not as a recipient ....” 11


11 On April 29, Carleson issued emergency regulation EAS 44–111.25, effective June 1,
incorporating the language of the court's judgment.


The trial court's interpretation of section 602, subdivision (a)(8), was based, at least in part, upon
its determination that a contrary interpretation would deny equal protection to other applicants for
AFDC aid, and would constitute an illegal gift of public funds. Before we consider these issues,
we first must determine whether the court correctly interpreted the Act.


It seems reasonably clear that the court's interpretation was erroneous. As we shall point out, the
income-disregard provisions were adopted by *741  Congress to furnish AFDC recipients with an
incentive to obtain and maintain an employment status. Under the trial court's analysis of section
602, a recipient family whose earned income (less work-related expenses) exceeded its standard of
need for the past four months would be required to establish eligibility for further aid without the
benefit of the income-disregard provisions. The family's entire net income would be considered in
determining eligibility, thereby substantially reducing the incentive to continue employment. 12
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12 The incentive furnished by the disregard provision encourages family members to obtain
employment without risking a total loss of welfare benefits. If each additional dollar earned
in employment resulted in a dollar reduction in benefits, that incentive would be substantially
inhibited. Under the trial court's ruling, a recipient family whose income exceeded its needs
would be permitted the benefit of the disregard for four months only, a period which would
furnish little incentive to obtain employment.


(8) It is, of course, proper for the court to consider the legislative history underlying the adoption of
the income-disregard provision. (See Mooney v. Pickett, 4 Cal.3d 669, 677, and fn. 9 [94 Cal.Rptr.
279, 483 P.2d 1231].) That history discloses that this provision was to be available as an incentive
toward employment to all recent (i.e., within the past four months) recipient families, even though
their current earned income exceeds their standard of need. The Senate committee report states that
“A key element in any program for work and training for assistance recipients is an incentive for
people to take employment. If all the earnings of a needy person are deducted from his assistance
payment, he has no gain for his effort .... The committee believes that this provision [the income-
disregard provision] will furnish incentives for members of public assistance families to take
employment and, in many cases, increase their earnings to the point where they become self-
supporting. [Par.] ... The earnings exemption provisions will apply to the AFDC program only
if for any one of the past 4 months the family was eligible for a payment. This provision gives
people an opportunity to try employment without worrying about forfeiting their eligibility to
receive assistance if their employment terminates quickly.” (Italics added; 1967 U.S. Code Cong.
& Admin. News, pp. 2994–2995; see pp. 2861, 3118.)


The trial court's interpretation of section 602 would deprive certain recipients of the benefit of
the income-disregard provisions even though they had been eligible for an AFDC payment in the
past four months, contrary to the foregoing legislative intent. Moreover, that interpretation would
impede, rather than promote, the employment incentives which lie at the heart of the disregard
device since, as the committee noted, “If all the *742  earnings of a needy person are deducted
from his assistance payment, he has no gain for his effort.”


Aside from the legislative history, at least one court has assumed, without expressly deciding
the point, that the four months' limitation under section 602 “limits eligibility for the income
exclusion benefits of those whose income exceeds their needs to those who received aid in one
of the preceding four months and denies the benefit of the income exclusion provision to those
who have not received such aid within one of the past four months.” (Italics added; Conner v.
Finch (N.D.Ill. 1970) 314 F.Supp. 364, affd. sub nom. Conner v. Richardson (1971) 400 U.S. 1003
[27 L.Ed.2d 618, 91 S.Ct. 575].) 13  Thus, as to those families whose earned income exceeds their
standard of need, it is the prior receipt of aid which determines the availability of the disregard.
That such a family has continued to require assistance is, under federal law, indicative that it has
not yet attained self-sufficiency and requires continued employment incentives. 14
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13 It is also significant that on May 10, HEW informed Carleson by letter that emergency
regulation EAS 44–111.25 “appears to be inconsistent with Federal law and the clear intent
of Congress,” and notified Carleson of its intent to invoke a compliance hearing unless that
regulation be rescinded or amended to conform with federal law. HEW's views are, of course,
subject to considerable deference by this court. (See Lewis v. Martin, 397 U.S. 552, 559 [25
L.Ed.2d 561, 567, 90 S.Ct. 1282]; Rosado v. Wyman, 397 U.S. 397, 406 [25 L.Ed.2d 442,
452, 90 S.Ct. 1207].)


14 In essence, the trial court equated the term “needs” under section 602, subdivision (a)(8), with
the standard of need established by the state. In other words, under the court's analysis of the
statutory language, a family's “needs” would be met whenever its earned income (less work-
related expenses) exceeded the standard of need fixed by the state. These standards, however,
are “minimum basic standards of adequate care” (italics added; Welf. & Inst. Code, § 11452),
and are not necessarily reflective of actual need. (See California Welfare Rights Organization
v. Carleson, supra. 4 Cal.3d 445, 448–452.) Accordingly, the fact that a family's earned
income exceeded its standard of need does not inevitably indicate that its actual needs
for assistance have been met. The Act itself distinguishes between the general concept of
“needs,” and the administratively-fixed “need as determined by the State agency.” (See §
602, subd. (a)(8)(D).)


Finally, it is apparent that the interpretation of the trial court would conflict with the mandate of
our Legislature to permit the exclusion of earned income “To the maximum extent permitted by
federal law” (Welf. & Inst. Code, § 11008). Section 11008 declares that “In order that recipients of
public assistance may become self-supporting and productive members of their communities, it is
essential that they be permitted to earn money without a proportionate deduction in their aid grants.
It is the intention of the Legislature to promote this objective to the extent possible within the
limitations imposed by federal law, and the department, in implementing public assistance laws, is
directed to do so in the light of this objective .... [Par.] To the maximum extent permitted by federal
law, *743  earned income of a recipient of aid under any public assistance program for which
federal funds are available shall not be considered income or resources of the recipient, and shall
not be deducted from the amount of aid to which the recipient would otherwise be entitled.” (See
also Welf. & Inst. Code, § 11205.) Therefore, even if we were to hold section 602, subdivision (a),
ambiguous and subject to two reasonable interpretations, section 11008 would require us to adopt
the interpretation chosen by Carleson prior to the Alameda judgment, unless that interpretation
were constitutionally impermissible.


The Alameda court found two constitutional impediments to interpreting section 602 as allowing
all prior AFDC recipients the benefits of the income-disregard provision even though their
employment income exceeded their standard of need. First, the court held that such favored
treatment would unlawfully discriminate against initial applicants for aid. 15
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15 See, e.g., footnote 8, ante, in which family Y was not permitted to disregard any earned
income for the reason that its earned income exceeded its standard of need and it had not
received aid in the past four months.


There is conclusive evidence, however, that Congress was aware of the difference in treatment
afforded prior recipients and initial applicants for aid, and that Congress purposely sanctioned the
distinction in order to carry out the overriding legislative policy to limit the number of persons
joining welfare rolls, and to foster employment incentives for existing welfare recipients. Thus, the
Senate committee report states that: “The bill contains provisions which will prevent increasing
the number of persons receiving AFDC as a result of the earnings exemptions. The provisions
discussed above are to become available for AFDC only with respect to persons whose income
was not in excess of their needs as determined by the State agency without the application of
this provision itself. That is, only if a family's total income falls below the standard of need will
the earnings exemption be available. One possible result of this provision is that one family, who
started out below assistance levels, will have some grant payable at certain earnings levels because
of the exemption of earnings received after going on the rolls while another family which already
had the same earnings will not be eligible for an assistance grant. The committee appreciates the
objections to this type of situation which can be made; but the alternative would have increased the
costs of the proposal by about $160 million a year by placing people on the AFDC rolls who now
have earnings in excess of their need for public assistance as determined under their State plan. In
short, the various provisions included in the committee's bill are designed to get people off AFDC
rolls not put them on.” (1967 U.S. Code Cong. & Admin. News, supra., pp. 2995–2996.) *744


Thus, the benefits of the income-disregard provision were intended primarily as an employment
incentive to persons already on welfare, to encourage them to obtain and maintain an employment
status until their salary (excluding disregarded income and expenses) exceeds their standard of
need. However, Congress did not intend to encourage persons not already receiving assistance,
whose earned income exceeded their standard of need, to join welfare rolls.


The foregoing legislative purposes are sufficient to defeat the contention that the Act, as interpreted
and implemented by Carleson prior to the Alameda judgment, is invalid under equal protection
principles. In Conner v. Finch, supra. 314 F.Supp. 364, the court rejected an identical attack upon
the Act. The court candidly acknowledged that there may be considerable “social merit” in the
position that all applicants should be entitled to disregard a portion of their income in determining
their eligibility for aid, to the end that welfare benefits might be increased for all needy families.
The court noted, however, that “our analysis of the problem may not be in terms of what we believe
to be the most desirable social policy for this state and our nation. [Par.] Rather, as pointed out by
the Court in Dandridge v. Williams [397 U.S. 471 (25 L.Ed.2d 491, 90 S.Ct. 1153)] our review
is limited to a determination of whether the provisions here under attack, and the distinctions
found therein have some reasonable basis.” (314 F.Supp. at p. 369.) The court concluded that “The
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congressional enactment and the state regulation, though not free of inequities and inconsistencies,
are supported by acceptable and what even plaintiffs agree to be laudable legislative objectives. As
defendants have explained, the thrust of the AFDC changes in the Social Security Amendments of
1967, was to attempt to make more families self sufficient. The income exclusion provisions were
considered as potentially an attractive incentive toward employment. By accepting employment,
the federal and state governments save two-thirds of their former payments .... For these reasons,
we conclude that the statutory provisions here sought to be declared unconstitutional and their
enforcement enjoined, are constitutionally valid and enforceable.” (P. 370.) The court's judgment
was affirmed by the United States Supreme Court. (400 U.S. 1003 [27 L.Ed.2d 618, 91 S.Ct. 575].)


Therefore, the trial court in the Alameda action incorrectly held that the Act, as implemented and
interpreted by Carleson, was unconstitutional under equal protection principles. As an alternative
holding, the trial court also held that payment of aid pursuant to the income-disregard provision as
interpreted by Carleson would violate the provisions of our state Constitution prohibiting gifts of
public funds. (Art. XIII, § 25, formerly art. IV, § 31.) The court reasoned that “payment of benefits
for an indefinite period *745  after employment income meets or exceeds need can accomplish
nothing to encourage self sufficiency or to relieve taxpayers of the burden of perpetual support.
Encouragement of artificial dependency, and the inequitable distribution of public funds long after
need has ceased, is so unreasonable as to require that it be declared ... as amounting to a gift of
public funds.”


Initially, it is evident that the trial court misinterpreted the actual effect of the income-disregard
provisions. That effect is not to require payment of AFDC benefits in perpetuity; the statutory
exclusion becomes unavailable if the recipient has, during the past four months, failed to qualify
for and receive a payment. 16  True, as an incentive to maintain his employment status, the recipient
is given the benefit of the income-disregard provisions in determining whether he qualified during
that period. However, given the legitimacy of the incentive device, that benefit does not result in
any “artificial dependency” or “inequitable distribution” of public funds.


16 Thus, referring back to the hypothetical example in footnote 8, ante, if family X (with a
standard of need of $350 per month) received earned income in excess of $555 per month for
four months, it would be deemed self-sufficient under federal law, would receive no grant
during those months, and would no longer be entitled to the statutory disregard. ($555, less
$30 is $525; one-third of $525 is $175; $525 less $175 is $350. A salary in excess of $555
would exceed the standard of need even if the disregard were applied.)


Article XIII, section 25, of the state Constitution provides that “The Legislature shall have no
power ... to make any gift or authorize the making of any gift ... of any public money or thing
of value to any individual ...; provided, that nothing in this section shall prevent the Legislature
granting aid pursuant to Section 21 of this article....” Section 21 of article XIII (formerly art.
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IV, § 22), permits, among other things, grants of aid to institutions conducted for the support
of minor orphans, abandoned children, children of a father incapacitated for gainful work by a
permanent disability, or indigent aged persons, and authorizes direct grants to needy blind or
physically handicapped persons. Since section 21 does not expressly exempt AFDC grants from
the provisions of section 25, we must determine whether the making of such grants in the manner
specified by the Act, as interpreted by Carleson, constitutes an unlawful gift of public funds.


(9, 10) It is generally held that in determining whether an appropriation of public funds is to be
considered a gift, the primary question is whether the funds are to be used for a “public” or “private”
purpose; the benefit to the state from an expenditure for a public purpose is in the nature *746
of consideration and the funds expended are therefore not a gift even though private persons are
benefited therefrom. (County of Los Angeles v. La Fuente, 20 Cal.2d 870, 876–877 [129 P.2d 378];
County of Alameda v. Janssen, 16 Cal.2d 276, 281 [106 P.2d 11, 130 A.L.R. 1141].) ( 11) The
determination of what constitutes a public purpose is primarily a matter for the Legislature, and its
discretion will not be disturbed by the courts so long as that determination has a reasonable basis.
(County of Alameda v. Janssen, supra. at p. 281; see Dittus v. Cranston, 53 Cal.2d 284, 286 [1
Cal.Rptr. 327, 347 P.2d 671].) Accordingly, a wide variety of welfare and other social programs
have been upheld against constitutional challenge. (See County of Los Angeles v. La Fuente, supra.
(aid to needy aged); County of Alameda v. Janssen, supra. (release of liens on property owned by
indigent welfare recipients); San Francisco v. Collins, 216 Cal. 187 [13 P.2d 912] (aid to indigent
sick and poor persons); Doctors General Hospital v. County of Santa Clara, 188 Cal.App.2d 280
[10 Cal.Rptr. 423] (tax refund to certain charitable institutions); Goodall v. Brite, 11 Cal.App.2d
540 [54 P.2d 510] (hospital care to paupers and others unable to afford private care).)


In the Janssen case, supra., this court upheld legislation aimed at releasing certain liens against
property owned by indigent recipients of aid for the reason that the Legislature could reasonably
have determined that such legislation was in the best interests of the general public welfare; a
release of liens could remove the necessity for additional direct aid to the property owner and
thereby relieve the public treasury. Similarly, with respect to AFDC grants, the Legislature could
reasonably conclude (as it did in Welf. & Inst. Code, §§ 11008 and 11205) that employment
incentives are essential to accomplish the goal of self-sufficiency, and that the income-disregard
provision was a necessary and proper device for encouraging employment, toward the ultimate
goal of getting people off of welfare rolls. 17  And though there may occur isolated instances in
which this provision fails to accomplish its purpose and relatively non-needy individuals are given
public assistance, 18  the Legislature could have reasonably determined that the risk *747  of such
abuses was outweighed by the substantial financial and social benefits resulting from California's
participation in the AFDC program. 19
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17 As noted in Conner v. Finch, supra. 314 F.Supp. 364, 370, the income-disregard provision
may indeed represent a revenue-saving device, preserving public funds. By encouraging
welfare recipients to try employment, the welfare rolls could be substantially reduced.


18 We should mention that the concept of “need” is, of course, a relative one and that persons
may properly qualify for aid in this state without establishing their total indigence. (See
County of San Mateo v. Boss, 3 Cal.3d 962, 970 [92 Cal.Rptr. 284, 479,P.2d 654]; County
of San Bernardino v. Simmons, 46 Cal.2d 394, 400 [296 P.2d 329].) Moreover, as pointed
out in footnote 14, ante, the standards of need established by the states are not necessarily
reflective of actual need; a family whose earned income exceeds his statutory standard of
need may nevertheless be in need of public assistance.


19 In California Welfare Rights Organization v. Carleson, supra. 4 Cal.3d 445, 453-454, we
noted that “some 400,000 needy families in California presently receive benefits under the
AFDC program, that the present annual cost of operating the program approximates one
billion dollars with about one-half of the funds being contributed by the federal government,”
and that it is the public policy of this state to establish and maintain conformity between
state law and the federal requirements since public assistance programs “are of tremendous
financial and social consequence to this state ....”


(12, 13) We conclude that California's compliance with the income-disregard provisions of the
Act, as we have interpreted them, would result in neither a denial of equal protection to other
AFDC applicants nor an unlawful gift of public funds.


b. The work-related expenses deduction
In addition to disregarding a portion of earned income, as discussed above, a state AFDC plan
must also provide that the state agency shall take into consideration in determining need “any other
income and resources [of any claimant] ... as well as any expenses reasonably attributable to the
earning of any such income ....” (42 U.S.C. § 602, subd. (a)(7); see 45 C.F.R. § 233.20, subd. (a)
(3)(iv)(a).)


In the Alameda action, counties took the position that Carleson's existing regulations interpreting
and implementing the foregoing provision (see regulations EAS 44–113, 44–114, 41–309)
improperly permitted AFDC applicants to deduct from their earned income all work-related
expenses actually incurred, without regard to the reasonableness of the amount expended. The
counties also contended that Carleson's regulations improperly permitted the exclusion from
income of certain involuntary deductions, such as income tax withholding and pension fund
contributions, without provision for including such amounts when ultimately refunded or paid to
the employee. Finally, counties objected to Carleson's allowance of a standard deduction (ranging
from $6 to $25 per month) for work-related food, clothing and incidental expenses, whether or not
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the employee had actually incurred expenses in that amount. The trial court held Carleson must
amend or reinterpret his regulations to provide for the deduction of only a reasonable amount of
work-related expenses actually incurred in producing income, up to certain maximum levels, and
for the inclusion as deferred income of monies ultimately refunded or returned to the employee.
We have concluded that the trial court erred in both respects.


The legislative history underlying the work-related expenses deduction *748  provision indicates
that it was the intent of Congress to permit the exclusion of all such expenses, without regard to
the amount expended, provided that such expenses were reasonably related to employment. “The
committee [Senate Committee on Finance] believes that it is only reasonable for the States to take
these expenses [of earning income] fully into account. Under existing law if these work expenses
are not considered in determining need, they have the effect of providing a disincentive to working
since that portion of the family budget spent for work expenses has the effect of reducing the
amount available for food, clothing and shelter. The bill has, therefore, added a provision in all
assistance titles requiring the States to give consideration to any expenses reasonably attributable
to the earning of income.” (Italics added; 1962 U.S. Code Cong. & Admin. News, pp. 1959–1960.)


In addition to the legislative history, HEW regulations provide that in determining eligibility
for aid, “only such net income as is actually available for current use on a regular basis will
be considered ....” (Italics added; 45 C.F.R., § 233.20, subd. (a)(3)(ii)(c).) (14)The legislative
history, together with these regulations (which have been adjudged to “clearly comport” with
the Act, King v. Smith, supra. 392 U.S. 309, 319 [20 L.Ed.2d 1118, 1126]; Lewis v. Martin,
supra. 397 U.S. 552, 555 [25 L.Ed.2d 561, 565]), compel the conclusion that all work-related
expenses must be considered in determining eligibility, for those expenses necessarily reduce
the net income “actually available” for current support needs. To disallow a portion of those
expenses as “unreasonable” would undermine the primary purpose of the deduction to provide
further incentives toward employment. Moreover, Congress might well have concluded that the
administrative costs of attempting to determine or review the reasonableness of any particular
work-related expenditure outweighed the cost to the AFDC program of permitting the occasional
deduction of excessive expenses. 20


20 The foregoing reasoning would also sustain Carleson's standard monthly allowance for
increased personal expenses attributable to employment. The administrative convenience
afforded by a standard allowance in a reasonable amount provides justification for deviating
from the general principle that only those expenses actually incurred may be deducted from
income. (See Rosado v. Wyman, supra. 397 U.S. 397, 419 [25 L.Ed.2d 442, 459]; Amos v.
Engelman (D.C.N.J. 1970) [C.C.H. Pov. L.Rptr., par. 11,983]; HEW Handbook of Public
Assistance Administration, Part IV, § 3140.)
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A similar issue was raised in Williford v. Laupheimer (E.D.Pa. 1969) 311 F.Supp. 720, wherein
the State of Pennsylvania attempted to impose a $50 maximum upon the work-related expenses
deduction under section 602, subdivision (a). The court agreed that the limitation was not permitted
by the Act and HEW regulations thereunder, and concluded as follows: *749  “And although we
may sympathize with the state's attempt to alleviate the unquestionably and increasingly heavy
burden of programs such as AFDC, the solution of such problems resides in Congress. To date,
it has not seen fit to impose any limitation of work-related income deductions; the states are not
free to do otherwise.” (P. 722.)


Of course, our interpretation of the Act and regulations thereunder does not foreclose the state
from disallowing in whole or in part those expenses which are not reasonably attributable to the
production of income. For example, if an automobile were not required by the nature of one's
employment, or if other feasible means of transportation were available, the state could properly
disallow at least a portion of the expense of acquiring and maintaining an automobile, not because
the amount expended was unreasonable, but because the type of expenditure was not a bona fide
work-related expense subject to the statutory deduction.


(15) With respect to such involuntary deductions as tax withholding or pension plan contributions,
it seems clear that such deductions from income are proper since only net income, available
for current use on a regular basis should be considered in determining eligibility. (45 C.F.R., §
233.20, subd. (a)(3)(ii)(c).) ( 16)The question arises whether, upon refund or repayment of these
funds to the employee, the amounts refunded or repaid should then be considered as income.
California has heretofore distinguished between nonrecurring lump sum payments (considered as
personal property, rather than income, for purposes of eligibility), 21  and payments recurring over
a period of two or more months (treated as income). (Regulation EAS 41–309.) Contrary to the
trial court's holding in the Alameda action that all such payments be treated as deferred income,
the HEW regulation cited above permits the state to consider as income only those funds received
“on a regular basis.” Consequently, California's distinction between recurring and non-recurring
payments comports fully with the federal requirements.


21 As a general proposition, no AFDC aid is available to families having personal property in
excess of $600. (Welf. & Inst. Code, § 11257.)


We conclude that Carleson's original interpretation and implementation of the income-disregard
exclusion and work-related expense deduction were in conformity with the Social Security Act
and HEW regulations promulgated thereunder, and were not constitutionally infirm. Accordingly
the judgment in the Alameda action (S.F. 22820) is reversed in its entirety, and the Alameda
County Superior Court is instructed to vacate the peremptory writ of mandate issued therein
and to order defendant Carleson to rescind emergency regulation EAS 44–111.25 promulgated
pursuant thereto *750  and to take whatever steps may be necessary to reinstate, with retroactive
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benefits, all prior recipients of aid improperly terminated from the AFDC program by reason of
said regulation. Inasmuch as all the substantive issues presented in this controversy have been
resolved and all appropriate relief afforded in S. F. 22820, no useful purpose would be served by
further proceedings in Sac. 7898, S.F. 22816, or S.F. 22817.


Accordingly, the appeal in Sac. 7898 is dismissed as moot, the alternative writs of prohibition and
mandate issued in S.F. 22816 and S.F. 22817, respectively, are discharged, and the peremptory
writs sought in those cases are denied.


Wright, C. J., McComb, J., Peters, J., Tobriner, J., Mosk, J., and Sullivan, J., concurred. *751


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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48 Cal.App.5th 1014
Court of Appeal, Third District, California.


DELTA STEWARDSHIP COUNCIL CASES.


C082944 & C086199
|


Filed 4/10/2020
|


As Modified 5/12/2020
|


As Modified on Denial of Rehearing 6/8/2020
|


Certified for Partial Publication. *


* Pursuant to California Rules of Court, rules 8.1105 and 8.1110, this opinion is certified for
publication with the exception of the Discussion entitled “THE FEES CASE.”


Synopsis
Background: Numerous lawsuits were filed challenging the validity of long-term management
plan for Sacramento-San Joaquin Delta river delta, plan regulations, and program-level
environmental impact report (PEIR) issued for the plan pursuant to the California Environmental
Quality Act (CEQA). Following consolidation, the Superior Court, Sacramento County,
JCCP No. 4758, Sacramento Super. Ct. Nos. 34-2013-80001500, 34-2013-80001530, and
34-2013-80001534, San Joaquin Super. Ct. No. 39-2013-00298188-CU-WM-STK, and San
Francisco Super. Ct. Nos. CPF-13-513047, CPF-13-513048, and CPF-13-513049, Michael P.
Kenny, J., collectively rejected most challenges, vacated and set aside the delta management plan
and any applicable regulations, and ordered Delta Stewardship Council to correct the identified
deficiencies. Appeals were filed, and, while appeals were pending, Council adopted amendments
to the delta management plan and certified the PEIR for the amendments.


Holdings: The Court of Appeal, Butz, J., held that:


[1] Act did not require Council to adopt performance measure targets as legally enforceable
regulations;
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[2] controversy over whether delta management plan violated Act was rendered moot by plan
amendments;


[3] delta management plan policy did not exceed Council's regulatory authority;


[4] Act delegated to Council the authority to regulate water use by those holding water rights;


[5] management plan's appeal process could permit an appeal to be taken from a revised
certification of consistency submitted to the Council;


[6] Act did not require Counsel to adopt and implement any legally enforceable regulations to
satisfy requirements that it promote infrastructure relating to water conveyance in the delta and
storage system;


[7] Act did not require Council, as a matter of law, to include all of the recommendations and advice
provided by the Delta Independent Science Board in the original delta management plan; and


[8] plan appendix, which discussed Council's regulatory authority over water conveyance and
explained that the plan did not include any regulatory policies or recommendations regarding
conveyance, did not constitute a “regulation” under the Administrative Procedures Act (APA).


Affirmed in part, reversed in part, and remanded.


Procedural Posture(s): On Appeal; Review of Administrative Decision; Judgment; Request for
Judicial Notice.


West Headnotes (67)


[1] Environmental Law Evidence in general
Court considering litigation arising out of Sacramento-San Joaquin Delta Reform Act of
2009 would grant unopposed motion for judicial notice of various documents, including
portions of delta management plan amendments, portions of the plain environmental
impact report (PEIR) for the amendments, comment letters submitted to delta stewardship
council during the environmental review process for the amendments, and the council's
resolution adopting the amendments and certifying the PEIR for the amendments. Cal.
Water Code § 85000 et seq.
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[2] Administrative Law and Procedure Presumptions and burden of proof
A regulation adopted by a state agency, like any agency action, comes to the court with
a presumption of validity.


1 Cases that cite this headnote


[3] Administrative Law and Procedure Statutory limitation
The rulemaking authority of the agency is circumscribed by the substantive provisions of
the law governing the agency. Cal. Gov't Code § 11342.2.


[4] Administrative Law and Procedure De novo review; plenary, free, or independent
review
When a regulation is challenged on the ground that it is inconsistent or in conflict with
the governing statute, the issue of statutory construction is a question of law on which a
court exercises independent judgment.


[5] Administrative Law and Procedure Effect of agency's authority or lack thereof
The task of the reviewing court is to decide whether a regulation is within the scope of the
authority conferred by the Legislature; if it is not, it is void.


[6] Administrative Law and Procedure Consistency with statute, statutory scheme, or
legislative intent
Regulations that alter or amend a statute, or enlarge or impair its scope, are invalid.


[7] Administrative Law and Procedure Statutory basis
An administrative agency is not limited to the exact provisions of a statute in adopting
regulations to enforce its mandate; it is authorized to adopt regulations to fill up the details
of the statutory scheme and to elaborate the meaning of key statutory terms.


[8] Administrative Law and Procedure Relationship of agency with statute in general
Statutes Judicial construction;  role, authority, and duty of courts
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In determining whether an agency has incorrectly interpreted the statute it purports to
implement, a court gives weight to the agency's construction; nevertheless, the proper
interpretation of a statute is ultimately the court's responsibility.


1 Cases that cite this headnote


[9] Administrative Law and Procedure Contemporaneous or subsequent construction
in general
Administrative Law and Procedure Erroneous or unreasonable construction;
conflict with statute
The rule giving weight to contemporaneous administrative construction of a statute is not
evoked when the construction is incorrect.


[10] Administrative Law and Procedure Review for arbitrariness, capriciousness,
unreasonableness, or illegality
Administrative Law and Procedure Questions of fact and findings; evidence
Administrative Law and Procedure Agency expertise; scientific and technical
matters
When a regulation is challenged on the ground that it is not reasonably necessary to
effectuate the purpose of the statute, the court's inquiry is confined to whether the rule is
arbitrary, capricious, or without rational basis and whether substantial evidence supports
the agency's determination that the rule is reasonably necessary; question of “reasonable
necessity” generally implicates the agency's expertise, and therefore it receives a much
more deferential standard of review.


1 Cases that cite this headnote


[11] Administrative Law and Procedure Presumptions and burden of proof
The party challenging a regulation has the burden to show its invalidity.


1 Cases that cite this headnote


[12] Environmental Law Rivers, streams, and waterways
Sacramento-San Joaquin Delta Reform Act of 2009 did not require Delta Stewardship
Council to adopt performance measure targets as legally enforceable regulations; while
Act required Council to adopt and implement legally enforceable river delta management
plan, Act authorized Council to adopt regulations “as needed” to carry out its powers and
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duties identified in the Act, and purpose of performance measurements stated in the Act
was to enable the council to track progress in meeting the objectives of the river delta
plan, which could be met without the adoption of performance measure targets as legally
enforceable regulations. Cal. Water Code §§ 85001, 85210(i), 85211, 85308.


[13] Statutes Language and intent, will, purpose, or policy
Statutes Plain Language;  Plain, Ordinary, or Common Meaning
When interpreting statutes, court follows the Legislature's intent, as exhibited by the plain
meaning of the actual words of the law.


[14] Constitutional Law Judicial rewriting or revision
Court has no power to rewrite the statute so as to make it conform to a presumed intention
which is not expressed.


[15] Appeal and Error Existence of actual controversy
Appellate courts will decide only actual controversies.


[16] Appeal and Error Abstract, hypothetical, or academic questions and issues
Appeal and Error Mootness
An appellate court will not review questions which are moot and which are only of
academic importance.


[17] Appeal and Error Effect of delay or lapse of time in general
A question becomes moot when, pending an appeal from a judgment of a trial court, events
transpire that prevent the appellate court from granting any effectual relief.


[18] Appeal and Error Want of Actual Controversy
The legal test for effective relief, for purposes of whether a claim on appeal is moot, is
whether there is a prospect of a remedy that can have a practical, tangible impact on the
parties’ conduct or legal status.
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1 Cases that cite this headnote


[19] Environmental Law Mootness
Controversy over whether delta management plan violated Sacramento-San Joaquin Delta
Reform Act of 2009 was rendered moot by Delta Stewardship Council amendments to
delta management plan which specifically addressed statutory violations found by the trial
court; validity of those amendments was the subject of multiple new lawsuits, there was
no showing that previous issues were likely to recur, and no party contended that council's
actions in adopting the amendments would evade judicial review. Cal. Water Code § 85000
et seq.


[20] Appeal and Error Want of Actual Controversy
Ordinarily when a case becomes moot during the pendency of an appeal, the appellate
court will not proceed to formal judgment, but will dismiss the appeal.


1 Cases that cite this headnote


[21] Appeal and Error Effect of Reversal
Appeal and Error Judgment of dismissal
When the basis for the trial court's judgment becomes nonexistent due to postjudgment
acts or events, an appellate court should dispose of the case, not merely of the appellate
proceeding which brought it to the court, and that result can be achieved by reversing the
judgment solely for the purpose of restoring the matter to the jurisdiction of the superior
court, with directions to the court to dismiss the proceeding; such a reversal does not imply
approval of a contrary judgment, but is merely a procedural step necessary to a proper
disposition of the case.


1 Cases that cite this headnote


[22] Appeal and Error Judgment of dismissal
Appropriate disposition after determination that stewardship council's subsequent
adoption of amendments to river delta management plan rendered certain issues on appeal
moot was for Court of Appeal to reverse judgments and remand for dismissal of moot
portions of case; Court declined to reach the merits of the of the issues, and procedure
would avoid inappropriately affirming the judgments by implication due to affirmance of
other issues on appeal.
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1 Cases that cite this headnote


[23] Appeal and Error Judgment of dismissal
Where an appeal is disposed of upon the ground of mootness and without reaching the
merits, in order to avoid ambiguity, the preferable procedure is to reverse the judgment
with directions to the trial court to dismiss the action for having become moot prior to its
final determination on appeal.


[24] Environmental Law Rivers, streams, and waterways
Sacramento-San Joaquin river delta management plan policy, which required water supply
agencies to undertake certain actions outside the geographical boundaries of the delta in
order to receive delta water, did not exceed regulatory authority of the Delta Stewardship
Council pursuant to the Sacramento-San Joaquin Delta Reform Act of 2009; policy
regulated land use actions that would occur within the boundaries of the delta, and Act
specifically authorized the Council to adopt and implement a legally enforceable plan that
furthered the coequal goal of providing a more reliable water supply for California, which
included reduced reliance on the delta in meeting California's future water supply needs
through a statewide strategy of investing in improved regional supplies, conservation, and
water use efficiency. Cal. Water Code §§ 85057.5(a)(1), 85204; Cal. Code Regs. tit. 23,
§ 5003.


[25] Statutes Prior or existing law in general
The Legislature is deemed to be aware of statutes already in existence, and to have enacted
a statute in light thereof.


[26] Water Law Powers, proceedings and review
Sacramento-San Joaquin Delta Reform Act of 2009 delegated to Delta Stewardship
Council the authority to regulate water use by those holding water rights in furtherance
of the Council's duty to adopt and implement a legally enforceable management plan,
even if authority overlapped with the State Water Resources Control Board's regulatory
jurisdiction; Legislature intended an overlap in regulatory authority and for the Council
to work and coordinate its actions with all agencies having responsibilities in the delta,
including the Water Board. Cal. Water Code §§ 174, 85031, 85032, 85204.
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[27] Water Law Ownership Of, and Title To, Waters
Water use by those holding water rights in California is limited by the reasonable use
doctrine, which forbids the waste of water or its unreasonable use.


[28] Water Law Trust imposed on public waters in general
The public trust doctrine vests the state with authority to act as trustee of all waters of
the state for the benefit of the people to ensure that water resources are put to beneficial
use to the fullest extent of which they are capable, and to prevent waste or unreasonable
use of water.


[29] Water Law Powers, proceedings and review
The State Water Resources Control Board's authority to prevent unreasonable or wasteful
use of water extends to all users, regardless of the basis under which the users’ water rights
are held.


[30] Water Law State or District Water Plans and Management
Sacramento-San Joaquin river delta management plan policy, which required water supply
agencies to undertake certain actions outside the geographical boundaries of the delta
in order to receive delta water, did not conflict with Sacramento-San Joaquin Delta
Reform Act of 2009 by frustrating goal of providing a more reliable water supply for
California; strategic plan developed for delta prior to the Act determined that creating a
more reliable water supply for California would require increased storage, Californians to
become less dependent on water from the delta, statewide efforts to conserve water, and
more responsible use of existing supplies, and concluded that conservation, water system
efficiency, and promoting regional self-sufficiency were among the actions most likely to
improve California's water future. Cal. Water Code § 8500o et seq.; Cal. Code Regs. tit.
23, § 5003.


[31] Statutes Purpose and intent
A court should ascertain the intent of the Legislature so as to effectuate the purpose of
the law.
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[32] Statutes Language
In construing a statute, court's first task is to look to the language of the statute itself.


[33] Statutes Purpose and intent;  unambiguously expressed intent
Statutes Giving effect to statute or language;  construction as written
When the language of a statute is clear and there is no uncertainty as to the legislative
intent, court looks no further and simply enforces the statute according to its terms.


[34] Statutes Context
Statutes Statutory scheme in general
Court must consider statutory language in the context of the entire statute and the statutory
scheme of which it is a part.


[35] Statutes Natural, obvious, or accepted meaning
Court is required to give effect to statutes according to the usual, ordinary import of the
language employed in framing them.


[36] Statutes Statute as a Whole;  Relation of Parts to Whole and to One Another
If possible, significance should be given to every word, phrase, sentence and part of an
act in pursuance of the legislative purpose.


[37] Statutes Language and intent, will, purpose, or policy
Statutes Context
When used in a statute, words must be construed in context, keeping in mind the nature
and obvious purpose of the statute where they appear.


[38] Statutes Construing together;  harmony
Statutes Statutory scheme in general
The various parts of a statutory enactment must be harmonized by considering the
particular clause or section in the context of the statutory framework as a whole.
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[39] Statutes Purpose and intent
Ultimately court chooses the statutory construction that comports most closely with the
apparent intent of the lawmakers, with a view to promoting rather than defeating the
general purpose of the statute.


[40] Statutes Unintended or unreasonable results;  absurdity
Any interpretation of a statute that would lead to absurd consequences is to be avoided.


[41] Water Law Powers, proceedings and review
Sacramento-San Joaquin Delta Reform Act of 2009 does not limit Delta Stewardship
Council's appellate review of a covered action to a single appeal of a certification of
consistency and vest the certifying agency with the discretion to proceed with a covered
action, even if the Council has found insufficient evidence for the initial certification, so
long as the agency files a revised certification addressing the Council's findings; rather,
consistent with the act, delta management plan's appeal process could permit an appeal to
be taken from a revised certification of consistency submitted to the Council. Cal. Water
Code § 85225.25.


[42] Statutes Plain, literal, or clear meaning;  ambiguity
Statutes Clarity and ambiguity;  multiple meanings
Where there is no ambiguity or uncertainty in the language, the Legislature is presumed
to have meant what it said, and court need not resort to legislative history to determine
the statute's true meaning.


[43] Water Law Powers, proceedings and review
Court of Appeal would consider issue of whether Sacramento-San Joaquin Delta Reform
Act of 2009 authorized Delta Stewardship Council to adopt legally enforceable regulations
to satisfy the requirements that it promote infrastructure relating to water conveyance in
the delta and storage systems, even though, as Council had not adopted any regulations
but merely adopted set of recommendations, issue failed to present justiciable controversy,
as various parties contended that the trial court erred by failing to conclude that the Act
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required, rather than permitted, the Council to adopt legally enforceable regulations to
satisfy the requirements. Cal. Water Code §§ 85210(i), 85304.


[44] Water Law Powers, proceedings and review
Sacramento-San Joaquin Delta Reform Act of 2009 authorized Delta Stewardship Council
to adopt legally enforceable regulations to satisfy the requirements that it promote
infrastructure relating to water conveyance in the delta and storage systems, but did not
require Counsel to adopt and implement any legally enforceable regulations; Legislature
delegated broad authority to the Council to “adopt regulations or guidelines as needed to
carry out the powers and duties identified in” the Act. Cal. Water Code §§ 85210(i), 85304.


[45] Administrative Law and Procedure Sufficiency of evidence
In applying the substantial evidence standard, the appellant bears the burden of proving
there was no substantial evidence in the record to support the agency's decision.


3 Cases that cite this headnote


[46] Administrative Law and Procedure Sufficiency of evidence
To prove there was no substantial evidence in the record to support the agency's decision,
the appellant must set forth in its brief all the material evidence, not merely evidence
supporting its position; if the appellants fail to present the court with all the relevant
evidence, then the appellants cannot carry their burden of showing the evidence was
insufficient to support the agency's decision because support for that decision may lie in
the evidence the appellants ignore.


3 Cases that cite this headnote


[47] Appeal and Error Damages or other relief
Challengers forfeited contention that trial court erred in failing to invalidate portions of
river delta management plan issued pursuant to the Sacramento-San Joaquin Delta Reform
Act of 2009 on the ground that they were not based on best available science, where
challengers offered a one-sided recitation of the evidence on appeal. Cal. Water Code §
85308.


[48] Administrative Law and Procedure Briefs and arguments in general
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Administrative Law and Procedure Citation to facts and legal authority in general
Where an opening brief fails to recite and discuss the record that supports the challenged
agency decision, the appellant is deemed to have forfeited the substantial evidence
argument.


2 Cases that cite this headnote


[49] Administrative Law and Procedure In general; necessity
A reviewing court will not independently review the record to make up for appellant's
failure to carry his burden of presenting evidence supporting the challenged agency
decision.


1 Cases that cite this headnote


[50] Water Law Statutes, regulations, and rules
Sacramento-San Joaquin Delta Reform Act of 2009 did not require Delta Stewardship
Council, as a matter of law, to include all of the recommendations and advice provided by
the Delta Independent Science Board in the original delta management plan; Act mandated
that the plan be built upon principles of adaptive management and be based on the best
available scientific information and advice provided by the Board. Cal. Water Code §§
85052, 85308(a),(f).


[51] Administrative Law and Procedure Procedure for Adoption
The Administrative Procedures Act subjects proposed agency regulations to certain
procedural requirements as a condition to their becoming effective. Cal. Gov't Code §
11340 et seq.


[52] Administrative Law and Procedure Procedure for Adoption
Administrative Law and Procedure Notice
If a policy or procedure falls within the definition of a “regulation” within the meaning
of the Administrative Procedures Act, the promulgating agency must comply with the
procedures for formalizing such regulation, which include public notice and approval by
the Office of Administrative Law (OAL). Cal. Gov't Code § 11342.600.
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[53] Administrative Law and Procedure Nature, scope, and definitions in general
A regulation subject to the Administrative Procedures Act (APA) has two principal
identifying characteristics; first, the agency must intend its rule to apply generally, rather
than in a specific case, and second, the rule must implement, interpret, or make specific
the law enforced or administered by the agency, or govern the agency's procedure. Cal.
Gov't Code § 11342.600.


[54] Administrative Law and Procedure Nature, scope, and definitions in general
When considering whether an agency intends its rule to apply generally, rather than in
a specific case, and thus whether the rule is a “regulation” subject to the Administrative
Procedures Act (APA), the rule need not apply universally; a rule applies generally so long
as it declares how a certain class of cases will be decided. Cal. Gov't Code § 11342.600.


[55] Administrative Law and Procedure Compliance with rulemaking procedures or
other process
A rule that constitutes a regulation within the meaning of the Administrative Procedures
Act (APA) is invalid if it was not adopted in conformity with the procedural requirements
of the APA. Cal. Gov't Code § 11342.600.


[56] Administrative Law and Procedure De novo review; plenary, free, or independent
review
Whether an agency action constitutes a regulation under the Administrative Procedures
Act (APA) is a question of law reviewed de novo. Cal. Gov't Code § 11342.600.


1 Cases that cite this headnote


[57] Water Law Powers, proceedings and review
Contention that recommendations in management plan for Sacramento-San Joaquin river
delta constituted unlawful regulations under the Administrative Procedures Act (APA) was
not raised in briefing filed in trial court, nor was it mentioned in trial court's order, and thus
was forfeited on appeal. Cal. Gov't Code § 11342.600; Cal. Water Code § 85000 et seq.


6 Cases that cite this headnote
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[58] Water Law Powers, proceedings and review
Interest groups failed to establish that recommendations in management plan for
Sacramento-San Joaquin river delta amounted to an unlawful regulation under the
Administrative Procedures Act (APA); groups failed to recite the text of any
recommendation and provide legal analysis explaining how it constituted an unlawful
regulation under the APA, and instead made a conclusory presentation, without any
attempt to apply the governing law to the circumstances of the case. Cal. Gov't Code §
11342.600; Cal. Water Code § 85000 et seq.


[59] Appeal and Error Judgment in General
Appeal and Error Waiver of Error in Reviewing Court
A trial court's judgment is presumed correct and conclusory claims of error are deemed to
be without foundation and require no discussion by the reviewing court.


2 Cases that cite this headnote


[60] Appeal and Error Points and arguments
It is not the place of the Court of Appeal to construct theories or arguments to undermine
the trial court's judgment and defeat the presumption of correctness.


8 Cases that cite this headnote


[61] Appeal and Error Failure to Assert or Adequately Discuss Error
When an appellant fails to raise a point, or asserts it but fails to support it with reasoned
argument and citations to authority, Court of Appeal treats the point as forfeited.


16 Cases that cite this headnote


[62] Water Law Statutes, regulations, and rules
Sacramento-San Joaquin river delta management plan appendix, which discussed Delta
Stewardship Council's regulatory authority over water conveyance and explained that the
plan did not include any regulatory policies or recommendations regarding conveyance,
did not constitute a “regulation” under the Administrative Procedures Act (APA); appendix
did not contain a written statement of policy the Council intended to apply generally, nor
did it clarify an existing substantive standard articulated in the Sacramento-San Joaquin
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Delta Reform Act of 2009 that the Council was called upon to administer. Cal. Gov't Code
§ 11342.600; Cal. Water Code § 85000 et seq.


[63] Water Law Powers, proceedings and review
Even assuming that Sacramento-San Joaquin river delta management plan appendix,
which discussed Delta Stewardship Council's regulatory authority over water conveyance
and explained that the plan did not include any regulatory policies or recommendations
regarding conveyance, constituted an invalid “regulation” under the Administrative
Procedures Act (APA), such invalidity did not void or require set aside as unlawful
Council's decision not to adopt any conveyance regulations based on the appendix. Cal.
Gov't Code § 11342.600; Cal. Water Code § 85000 et seq.


[64] Administrative Law and Procedure Review for arbitrariness, capriciousness,
unreasonableness, or illegality
In determining whether a regulation is reasonably necessary to effectuate the purpose of
the statute, court considers whether the rule is arbitrary, capricious, or without rational
basis; when making this determination, court must ensure that an agency has adequately
considered all relevant factors and has demonstrated a rational connection between those
factors, the choice made, and the purposes of the enabling statute.


1 Cases that cite this headnote


[65] Environmental Law Rivers, streams, and waterways
Water Law State or District Water Plans and Management
Sacramento-San Joaquin river delta ecosystem restoration flow policy, adopted by Delta
Stewardship Council as part of delta management plan, was reasonably necessary to
effectuate the purpose of the Sacramento-San Joaquin Delta Reform Act of 2009 in
restoring delta flows and channels to support a healthy estuary and other ecosystems and
thus was not arbitrary and capricious. Cal. Water Code §§ 85020(c), 85302(e)(4).


[66] Appeal and Error Defects, objections, and amendments
An appellate court is entitled to disregard unsupported factual assertions.


7 Cases that cite this headnote
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[67] Water Law Powers, proceedings and review
Court of Appeal would decline to address whether, even though the trial court did not
rely on the Administrative Procedures Act (APA) in concluding that the Sacramento-San
Joaquin river delta management plan's performance measure targets must be adopted as
regulations, the trial court's ruling should be affirmed on such independent basis, where
record did not reflect that issue was raised in trial court, performance measure targets in the
original plan had been superseded by the plan amendments and were currently the subject
of multiple new lawsuits. Cal. Gov't Code § 11342.600; Cal. Water Code § 85000 et seq.


Witkin Library Reference: 9 Witkin, Cal. Procedure (5th ed. 2008) Administrative
Proceedings, § 37 [Legislative Authority.]


**453  APPEAL from a judgment of the Superior Court of Sacramento County, Michael P. Kenny,
Judge. Affirmed in part and reversed in part. (JCCP No. 4758; Sacramento Super. Ct. case Nos.
34-2013-80001500, 34-2013-80001530, 34-2013-80001534; San Francisco Super. Ct. case Nos.
CPF-13-513047; CPF-13-513048, CPF-13-513049.)
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Opinion


BUTZ, J.


**454 *1027  This case concerns the management of the Sacramento-San Joaquin Delta (Delta),
a critically important natural resource for California and the nation (Wat. Code, § 85002). 1  It is
the most valuable estuary and wetland ecosystem on the west coast of North and South America,
and is the hub of California's water delivery system. (Ibid.) It is endowed with many invaluable
and unique resources of major statewide significance, including highly productive agriculture,
recreational assets, fisheries, and wildlife environment. (§ 12981, subds. (a), (b).) In addition,
the economies of major regions of the state depend on the ability to use water within the Delta
watershed or to import water from the Delta watershed. More than two-thirds of California
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residents and more than two million acres of highly productive farmland receive water exported
from the Delta watershed. (§ 85004, subd. (a).) Water diverted from the Delta watershed has made
the Central Valley the fruit basket and salad bowl of the nation. Unfortunately, the Delta is not
doing so well. After years of slow decline, the Delta's watery ecosystem has gone critical.


1 Unless otherwise specified, undesignated statutory references are to the Water Code.


In California, the conflicts over water are legendary. At the heart of California's water troubles
are scarcity of supply and competing demands—in particular, conflict with the water needs of
the ecosystem. This dynamic of conflict characterizes the essential debate over management
of the Delta. Due to ecosystem decline and increasing demand for limited water resources,
management of the Delta has been the subject of considerable, and oftentimes intense, review,
planning, and litigation. In 2009, after decades of conflict **455  and unsuccessful efforts
to comprehensively address the many problems and *1028  challenges facing the Delta, the
Legislature found and declared that the “Delta watershed and California's water infrastructure
are in crisis and existing Delta policies are not sustainable,” and that “[r]esolving the crisis
requires fundamental reorganization of the state's management of Delta watershed resources.” (§
85001, subd. (a).) In response to this crisis, the Legislature enacted the Sacramento-San Joaquin
Delta Reform Act of 2009 (§ 85000 et seq.) (Delta Reform Act or Act). As part of the Act, the
Legislature created the Delta Stewardship Council (Council) as an independent agency of the state
(§ 85200, subd. (a)) and charged it with adopting and implementing a legally enforceable “Delta
Plan,” a comprehensive, long-term management plan for the Delta that furthers two “coequal
goals”—“providing a more reliable water supply for California and protecting, restoring, and
enhancing the Delta ecosystem” (§§ 85001, subd. (c), 85054, 85059, 85300, subd. (a)).


Following the preparation of a program-level environmental impact report (PEIR) pursuant to
the California Environmental Quality Act (Pub. Resources Code, § 21000 et seq.) (CEQA),
the Council adopted the Delta Plan in May 2013, which includes a set of recommendations
and regulatory policies to achieve the coequal goals. The regulatory policies were subsequently
approved as regulations by the Office of Administrative Law, and are currently codified at sections
5001-5016 of title 23 of the California Code of Regulations. Thereafter, seven lawsuits were
filed by various groups (e.g., water exporters, in-Delta water users, environmental organizations)
challenging the validity of the Delta Plan, the Delta Plan regulations, and the PEIR for the Delta
Plan. The lawsuits were based primarily on alleged violations of the Delta Reform Act, the
Administrative Procedures Act (Gov. Code, § 11340 et seq.) (APA), and CEQA. Each lawsuit
sought a writ of mandate commanding the Council to vacate and set aside the Delta Plan and the
Delta Plan regulations, and to rescind its certification of the PEIR.


After the lawsuits were coordinated into one proceeding in Sacramento County Superior Court, 2


the trial court issued written rulings in May and July 2016 collectively rejecting the legal challenges
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predicated on violations of the *1029  Delta Reform Act and the APA, with a few exceptions
involving under-regulation by the Council. As a consequence of the statutory violations, the trial
court vacated and set aside the Delta Plan and any applicable regulations and ordered the Council
to correct the identified deficiencies. The trial court did not reach the CEQA challenges, finding
that there was no longer a proposed project with a PEIR subject to review under CEQA.


2 The coordinated proceeding consisted of the following cases: San Luis Delta Mendota
Water Authority, et al. v. Delta Stewardship Council (Sacramento Super. Ct. case
No. 34-2013-80001500); State Water Contractors, et al. v. Delta Stewardship Council
(Sacramento Super. Ct. case No. 34-2013-80001530); North Coast Rivers Alliance, et al. v.
Delta Stewardship Council (Sacramento Super. Ct. case No. 34-2013-80001534); California
Water Impact Network, et al. v. Delta Stewardship Council (San Francisco Super. Ct. case
No. CPF-13-513047); Central Delta Water Agency, et al. v. Delta Stewardship Council
(San Francisco Super. Ct. case No. CPF-13-513048); Save the California Delta Alliance v.
Delta Stewardship Council (San Francisco Super. Ct. case No. CPF-13-513049); and City of
Stockton v. Delta Stewardship Council (San Joaquin Super. Ct. case No. 39-2013-00298188-
CU-WM-STK).


Following the entry of judgment, timely appeals were filed in each of the coordinated cases. In
October 2017, the trial court granted a motion for attorney fees and costs filed by the petitioners
in **456 California Water Impact Network, et al. v. Delta Stewardship Council (San Francisco
Super. Ct. case No. CPF-13-513047). 3  The petitioners in that case were awarded $94,698.33,
representing a substantial reduction from the amount requested—$1,440,713. The petitioners
timely appealed from the trial court's fee order. The Council filed a timely cross-appeal.


3 The Council has filed a motion asking us to take judicial notice of the trial court's fee order.
We grant the Council's request. (Evid. Code, § 452, subd. (d).)


[1] In April 2018, while the appeals were pending, the Council adopted amendments to the Delta
Plan (Delta Plan Amendments) and certified the PEIR for the Delta Plan Amendments. 4  Due to
a stipulated settlement, we dismissed the appeals taken from the judgment entered in one of the
coordinated cases in April 2019. 5  In July 2019, we granted the request to consolidate the appeals
filed in the attorney fee case (case No. C086199) with the appeals filed in the merits case (case
No. C082944) for purposes of argument and disposition. Thus, currently before this court are the
merits appeals filed in six of the seven coordinated cases and the appeals taken from the trial court's
fee order.


4 Delta Alliance has filed a motion asking us to take judicial notice of various documents,
including portions of the Delta Plan Amendments, portions of the PEIR for the Delta Plan
Amendments, comment letters submitted to the Council during the environmental review
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process for the Delta Plan Amendments, and the Council's resolution adopting the Delta
Plan Amendments and certifying the PEIR for the Delta Plan Amendments. We grant Delta
Alliance's unopposed request for judicial notice. (Evid. Code, § 452, subds. (c), (h).)


5 We dismissed the appeals taken from the judgment entered in City of Stockton v. Delta
Stewardship Council (San Joaquin Super. Ct. case No. 39-2013-00298188-CU-WM-STK).


In the merits case, we are asked to consider the validity of the trial court's rulings on legal
challenges to the Delta Plan and Delta Plan regulations. The challenges based on violations of the
Delta Reform Act can generally be summarized as asserting overregulation or under regulation by
the Council in violation of the Act. In the fee case, we are asked to consider the validity of the trial
court's attorney fee order. For the reasons stated below, in the published portion of this opinion
we agree with the Council that the trial court erred in finding that it violated the Act by failing to
adopt, as legally *1030  enforceable regulations, performance measure targets to achieve certain
objectives of the Act. We also agree with the Council that the remaining issues raised in its appeal
regarding the statutory violations found by the trial court have become moot due to the adoption
of amendments to the Delta Plan. In the unpublished portion of this opinion we find no error in the
fee award and therefore affirm the trial court's fee order. In view of our mootness determination,
we will reverse and remand the judgments entered in the four cases appealed by the Council in the
merits case. These matters will be remanded to the superior court with directions to dismiss the
portions that have become moot. In all other respects, we will affirm the judgment entered in each
of the six coordinated cases before us in the merits case.


FACTUAL AND PROCEDURAL BACKGROUND


Factual Background
The information in this section is largely drawn from the statutes added by the Delta Reform
Act, the Delta Plan, and the 2008 Delta Vision Strategic Plan (Strategic Plan). The remaining
information was taken from various documents in the administrative record.


The Delta, Its Ecosystem, and California's Water Supply
The Delta is the upstream, mostly freshwater portion of the San Francisco Estuary, the largest
estuarine system on the west coast of the Americas and a distinct **457  and valuable natural
resource of vital and enduring interest to present and future residents of the state and nation. (See
§§ 85002, 85022, subd. (c).) It is a delicately balanced and interconnected estuary and wetland
ecosystem of hemispheric importance that is home to a vast array of plants, fish, and wildlife,
a critical stopping point on the Pacific flyway, and an agricultural and recreational center. (See
§ 85022, subd. (c).) It is essential to California's water supply because its rivers and the miles
of natural and manmade sloughs and channels are the linchpin in how water is moved around
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California, primarily for urban and agricultural uses. (See §§ 85002, 85004.) The Legislature has
declared that the Delta is a “natural resource of statewide, national, and international significance,
containing irreplaceable resources, and it is the policy of the state to recognize, preserve, and
protect those resources ... for the use and enjoyment of current and future generations.” (Pub.
Resources Code, § 29701.) The Legislature has further declared that “the cities, towns, and
settlements within the delta are of significant historical, cultural, and economic value and that
their continued protection is important to the economic and cultural vitality of the region.” (Pub.
Resources Code, § 29708.)


*1031  The Delta is the terminus for the Delta watershed, which is California's largest watershed,
spanning more than 45,000 square miles (30 million acres). The vast Delta watershed encompasses
the western slopes of the Sierra Nevada, the eastern slopes of the coastal range, and the valleys
that lie between these ranges. The Delta is located at the western edge of the Central Valley and is
formed by the confluence of the state's two largest rivers, the Sacramento from the north and the
San Joaquin from the south. It lies south of Sacramento and just east of where the Sacramento and
San Joaquin Rivers enter Suisun Bay. The Delta and Suisun Marsh estuary extend westward to
the Golden Gate and southward to San Jose. Water in the Delta watershed starts as precipitation in
the Sacramento River and San Joaquin River watersheds and, unless diverted or otherwise used,
flushes San Francisco Bay and flows out to the ocean under the Golden Gate Bridge.


Variability and uncertainty are the dominant characteristics of California's water resources.
Precipitation is the primary source of California's water supply. However, precipitation in
California varies greatly from year to year, as well as by season and where it falls geographically
in the state. Most of California's precipitation occurs between November and April, yet most
of the state's agricultural and urban water demand is in the summer and early fall. In addition,
most of the precipitation falls in the mountains in the middle to northern half of the state,
far from major population and agricultural centers. In California, most people live along the
coast and in the southern portion of the state. In some years, the far north region of the state
receives 100 inches or more of precipitation while the southernmost regions receive only a few
inches. These basic characteristics of precipitation in California—seasonal timing and geography
—and their fundamental disconnect with where and when Californians demand water provide the
basic explanation for why management of the state's water resources is such a complicated and
controversial matter.


The river systems flowing into the Delta drain about 40 percent of the land in California and
carry about half of the state's total annual runoff. Prior to human settlement, the Delta was a
great marsh, a continuous 700,000-acre shallow wetland with water covering the area for many
months of the year. (See § 85003, subd. (a).) It was a dynamic floodplain and tidal marshland that
provided a rich and complex **458  mixture of habitat for diverse species of plants and animals.
Approximately 400,000 acres of tidal wetlands and other aquatic habitats connected with several
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hundred thousand acres of nontidal wetlands and riparian forests. Flows of the Delta's rivers and
tidal channels varied by season and year-to-year, sometimes pouring from the Sierra in great floods
whose fresh waters overflowed wetlands and floodplains, and at other times declining as droughts
shriveled rivers and brackish tidewaters (low salinity water created when salt water and fresh water
mix together) pushed inland. Natural levees, created by deposits of sediment, allowed islands to
emerge in *1032  the Delta during the dry summer months. Salinity would fluctuate, depending on
the season and the amount of precipitation in any one year, and the species in the Delta ecosystem
evolved and adapted to this unique, dynamic system. (§ 85003, subd. (a).)


Beginning in the late 1800's, more than 1,000 miles of levees were built in the Delta to drain
wetlands for agricultural use and to protect islands from damaging floods. Channels were cut
between sloughs or through islands to ease navigation and encourage drainage without regard to
effects on the estuary. Forests were cut and land leveled for farming. Hundreds of thousands of
acres of seasonally and tidally flooded wetlands were converted into fertile agricultural fields.
Eventually, nearly all of the rivers flowing to the Delta were dammed.


Over the years, the Delta landscape was transformed from primeval wetland complex to an
archipelago of diked islands, where soils that once grew vast thickets of tules now yield bountiful
corn, alfalfa, tomatoes, and many other crops. Once a great marsh, the Delta is now a network
of channels and sunken “islands” 6  that cover—together with the Suisun Marsh—about 839,640
acres (approximately 1,300 square miles). Laid over those islands and channels is the infrastructure
of a 21st century economy: water supply conduits; major arteries of the state's electrical grid;
natural gas fields, storage facilities, and pipelines; highways and railways; and shipping channels,
all surrounded by an increasingly urban landscape. The levees in the Delta serve to protect this
infrastructure as well as the Delta's water supplies, farms, and communities. They define the Delta's
physical characteristics, influence the reliability of its water supplies and ecosystem health, and
are critical to its residents, farms, businesses, cities, and legacy communities.


6 The farming of peat-rich ground like the Delta leads to oxidation, the literal vanishing of
soil, and thus to subsidence. Many Delta islands now lie 15 feet or more below sea level and
depend on aging dikes to prevent the water in adjacent channels from pouring in.


Today, the Delta is home to a wide variety of plant, fish, and wildlife species (including nonnative
species and threatened or endangered native species), in addition to farms and communities. More
than half a million people live in the Delta and millions of people visit each year for boating,
fishing, and other recreational activities on its 700 miles of channels. While many people live in
the Delta in cities, the Delta is largely rural. Agriculture is the principal land use. Approximately
57 percent of the Delta and Suisun Marsh (480,000 acres) support a highly productive agricultural
industry that is valued at hundreds of millions of dollars annually. More than 400,000 acres, or
about 85 percent, of all farmland in the Delta is considered prime farmland with the best soils.
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Because of the fertile peat soils and the *1033  moderating marine influence, the Delta's **459
agriculture per-acre yields are almost 50 percent higher than the state's average.


The Delta also serves as the hub of California's water delivery system. 7  (See § 85002.) Two major
water systems—the federal Central Valley Project (CVP) and California's State Water Project
(SWP) divert water from the Delta and convey water previously stored in upstream reservoirs
through the Delta, primarily for urban and agricultural uses in regions south of the Delta, including
the San Francisco Bay Area, Central Valley, Central Coast, and Southern California. 8  More than
two-thirds of California residents (approximately 27 million people) and millions of acres of
farmland rely on water diverted from the Delta watershed. (See § 85004, subd. (a).) This water
plays a critical role in helping to sustain a major portion of the state's $1.9 trillion economy. It
fuels both local economies and those in export areas hundreds of miles away.


7 “ ‘The history of California water development and distribution is a story of supply and
demand. California's critical water problem is not a lack of water but uneven distribution of
water resources. The state is endowed with flowing rivers, countless lakes and streams and
abundant winter rains and snowfall. But while over 70 percent of the stream flow lies north
of Sacramento, nearly 80 percent of the demand for water supplies originates in the southern
regions of the state. And because of the semiarid climate, rainfall is at a seasonal low during
the summer and fall when the demand for water is greatest; conversely, rainfall and runoff
from the northern snowpacks occur in late winter and early spring when user demand is
lower. [Citation.] Largely to remedy such seasonal and geographic maldistribution, while
simultaneously providing relief from devastating floods and droughts, the California water
projects were ultimately conceived and formed.’ ” (State Water Resources Control Bd. Cases
(2006) 136 Cal.App.4th 674, 691, 39 Cal.Rptr.3d 189.)


8 In 1933, the Legislature approved the construction of the CVP, the nation's largest federal
reclamation project. The CVP is the biggest surface water storage and delivery system
in California, with a geographic scope covering 35 of the state's 58 counties. (§ 85003,
subd. (c).) It includes 20 reservoirs, eight power plants, two pumping-generating plants, two
pumping plants, and approximately 500 miles of major canals and aqueducts. Approximately
25 years after the Legislature approved the CVP, California voters approved the construction
of the SWP, the other major exporter of water from the Delta.


Approximately half of the water that historically flowed into and through the Delta is now diverted
for human use, never reaching the sea. While much of this diversion occurs at points upstream,
before the Sacramento and San Joaquin Rivers reach the Delta, the last and largest draws take
place in the Delta itself. On the southeast edge of the Delta, two sets of mighty pumps (one
each for the CVP & SWP) extract water into delivery systems that ship water throughout the
state to users who hold water supply contracts with the State of California (SWP contracts) or
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federal government (CVP contracts). Although the CVP and SWP were originally engineered to
reliably deliver water to water service contractors and water rights holders without commensurate
consideration for impacts on native species, the projects are currently operated in a coordinated
fashion to optimize system efficiencies and to *1034  comply with state and federal regulatory
restrictions that are intended to protect water quality and sensitive environmental resources through
careful orchestration of reservoir releases upstream of the Delta and pumping from south of the
Delta. This close coordination has resulted in flexible operation of the Delta facilities to improve
reliability of Delta water deliveries as well as to reduce system vulnerability to disruption.


**460 The Delta Problem
The Delta is currently relied upon for many services and, as a result, is not meeting the demands
of farmers and urban water users who want assurances of supply and, in some cases, more water.
Nor is the Delta adequately serving the needs of fish and wildlife—some threatened or endangered
species’ numbers remain perilously low. And the Delta itself remains inherently flood-prone.


Over the years, human modifications to the Delta have promoted California's economy, but they
have also imperiled its ecological health. The Delta is the only saltwater estuary in the world that
is used as a conveyance system to deliver fresh water for export. This creates substantial water
supply and ecosystem conflicts.


The economies of major regions of the state rely upon the ability to use water within the
Delta watershed or to import water from the Delta watershed. Yet, these diversions harm the
Delta ecosystem. The long-term impacts of these diversions, on the Delta and its watershed, in
combination with many other factors, are causing native fisheries to decline.


After many years of slow decline, the condition of the Delta ecosystem, as measured especially
by the population of wild salmon and other native fish, has gone critical. The Delta is currently
in an “ecological tailspin.” The list of causes negatively affecting the Delta ecosystem begins, but
does not end, with all the water withdrawals, which have been characterized as a “kind of tax that
leaves the [Delta] [eco]system in a condition of chronic drought. The specific, peculiar manner in
which the last large gulps of water are withdrawn adds to the ecological cost. The Delta ecosystem
is also harmed by, among other things, altered natural flows from human development (e.g., dams,
levees), habitat loss from urbanization and agricultural use, degraded water quality from urban and
agricultural pollution, invasive plant and animal species, and increased salinity from tidal saltwater
intrusion 9  and agricultural drainage.


9 “ ‘The major factor affecting water quality in the Delta is saltwater intrusion. Delta lands,
situated at or below sea level, are constantly subject to ocean tidal action. Salt water entering
from San Francisco Bay extends well into the Delta, and intrusion of the saline tidal waters
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is checked only by the natural barrier formed by fresh water flowing out from the Delta. [¶]
‘But as fresh water was increasingly diverted from the Delta for agricultural, industrial and
municipal development, salinity intrusion intensified, particularly during the dry summer
months and in years of low precipitation and runoff into the river systems. One of the major
purposes of [the CVP and SWP] was containment of maximum salinity intrusion into the
Delta. By storing waters during periods of heavy flow and releasing water during times of
low flow, the freshwater barrier could be maintained at a constant level.’ [Citation.]” (State
Water Resources Control Bd. Cases, supra, 136 Cal.App.4th at p. 694, 39 Cal.Rptr.3d 189.)


*1035  All of those who depend on or value the Delta are concerned. Delta residents and farmers
face the possibility of floods from the east when the rivers flow strongly and of salinity intrusion
from the west if they flow too feebly. Fishermen, both commercial and recreational, are worried
about the future of salmon and other species. Water suppliers that export water from the Delta find
those supplies insecure, subject to interruption by weather vagaries, levee failures, or pumping
restrictions imposed in the desperate attempt to stem the decline of fish. 10


10 Due to the critical decline of native fish in the Delta, such as the Chinook salmon and Delta
smelt, regulatory and court-ordered restrictions have been imposed on the operations of the
CVP and SWP. As a consequence, water suppliers currently receive only a fraction of the
water for which they hold supply contracts to export water under the CVP or SWP.


**461  The Delta is in a state of crisis because people have been unable to find balance in the
tradeoffs among competing demands for its resources. Groups who seek to promote their own
interests in the Delta include water exporters, water users within the Delta, upstream water users
in the Delta watershed, environmentalists, and supporters of Delta urbanization. Tradeoffs and
integration define the Delta dilemma: water conveyance facilities that built strong urban and
agricultural economies threaten ecosystem health. Water that is beneficial for fish is alive with
plankton and organic material, but sources of drinking water are best in as pure a form as possible.
The pollutants of upstream urban and agricultural uses cause problems for downstream fish and
water diverters alike. The same oceangoing ships that opened the Central Valley to world trade
also introduced nonnative species that alter the Delta ecosystem. High water flows that historically
improved habitat and a diverse food web come with the threat of lost homes, flooded farmland,
and disaster for Delta residents and the California economy.


The crisis in the Delta worsens each day, posing a higher and higher risk of ecological and
economic disaster, including the collapse of California's water delivery system. Legal changes
in recent decades, combined with growing societal awareness and scientific understanding of
how water project operations impact ecosystem health, have had major implications for water
operations in the Delta. The collision of changing societal values, growing demands for water
deliveries from the Delta, and declining health of the Delta ecosystem have resulted in numerous
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complex and often bitter legal challenges that have increasingly shifted critical Delta water
management decisions to the courts.


*1036 Management of the Delta and the Delta Reform Act
Sustainable management of the Delta is an exceedingly complex topic fraught with longstanding
conflicts and challenges. Not unlike other policy areas, when it comes to natural resource issues,
California has long attempted to manage symptoms rather than treat core problems.


For decades, California has treated individual problems and challenges facing the Delta without
a comprehensive, systemwide approach. Since the mid-1980's, California has looked for ways to
secure the natural and human values of the Delta while maintaining its place in the state's water
plumbing. These efforts have generally started in hope and ended in impasse. Currently, more than
200 federal, state, regional, and local agencies have responsibility for some aspect of the Delta.
As each agency focuses on its specific mission, cooperation, collaboration, and cohesiveness have
at times been elusive.


In recent years, environmentalists have turned to the courts, using the blunt tool of the federal
Endangered Species Act (16 U.S.C. § 1531 et seq.) to force curtailment of water exports at certain
times. In reaction, water suppliers south of the Delta have complained of “regulatory drought.”


Prior to the Delta Reform Act and the creation of the Council, the most recent effort to resolve the
demands of the competing interests on the Delta was the “CALFED” planning process. CALFED
involved a consortium of state and federal agencies formed to develop and implement a long-
term plan to improve ecosystem **462  quality, water quality, water supply reliability, and reduce
levee system vulnerability. However, the entity that eventually oversaw that plan—the California
Bay-Delta Authority—lacked any meaningful authority to hold individual agencies and projects
accountable to the plan, which was heavily dependent on goodwill, generous state and federal
funding, and Delta conditions remaining generally as they had in the immediate past. Instead,
goodwill and funding evaporated in the face of fiscal crisis, scientists learned more about looming
effects of climate change and emerging stressors on the Delta, and competing interests turned back
to the courts to force one viewpoint or the other.


In 2006, then-Governor Schwarzenegger created the Delta Vision Blue Ribbon Task Force (Task
Force) and charged it with pointing the path forward from CALFED. The Governor directed
the Task Force to seek input from a broad array of public officials, stakeholders, scientists, and
engineers in drafting an independent public report setting forth its findings and recommendations
regarding the sustainable management of the Delta, including recommendations regarding public
policy changes, institutional changes, oversight, land use, and implementation authorities. The
Task Force was *1037  charged with developing a strategic plan to pull the Delta out of its



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=16USCAS1531&originatingDoc=Ice6168f094a011ea8cb395d22c142a61&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Delta Stewardship Council Cases, 48 Cal.App.5th 1014 (2020)
262 Cal.Rptr.3d 445, 20 Cal. Daily Op. Serv. 4347, 2020 Daily Journal D.A.R. 4551


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 27


ecological tailspin by devising a strategy to restore its environmental quality while ensuring a more
reliable and stable water system.


In 2008, the Task Force presented its findings and recommendations in its Strategic Plan. At
the outset, the Task Force recognized that the Delta has been the subject of decades of political
deadlock. As a consequence, ecosystems have eroded, levees have deteriorated, fish populations
have collapsed, and California's system of delivering water has become ever more precarious. The
Task Force concluded that the Delta's state of crisis was compounded by the fact that more than
200 federal, state, and local agencies play some role in managing the Delta's resources, but no one
is in charge. It found that “existing fragmentation of policies and projects guarantees continued
failure in restoring the Delta ecosystem and in ensuring reliable water supplies for California.”
The Task Force therefore recommended that the Legislature create a new governance structure
with needed legal authority and competencies to achieve the coequal goals of restoring the Delta's
ecosystem and creating a more reliable water supply for California.


To accomplish the coequal goals, the Task Force recommended that policy makers: (1) legally
acknowledge the coequal goals of restoring the Delta ecosystem and creating a more reliable water
supply for California; (2) recognize and enhance the unique cultural, recreational, and agricultural
values of the California Delta as an evolving place, which are critical to achieving the coequal
goals; (3) restore the Delta ecosystem as the heart of a healthy estuary; (4) promote statewide
water conservation, efficiency, and sustainable use; (5) build facilities to improve the existing
water conveyance system and expand statewide storage, and operate both to achieve the coequal
goals; (6) reduce risks to people, property, and state interests in the Delta by effective emergency
preparedness, appropriate land uses, and strategic levee investments; and (7) establish a new
governance structure with the authority, responsibility, accountability, sciences support, and secure
funding to achieve these goals. The Task Force proposed 22 strategies and 73 actions for achieving
the coequal goals.


The Task Force concluded that accomplishing the coequal goals would require **463  the creation
of a reliable water delivery system and Californians to become less dependent on water supply
from the Delta. It further concluded that healing the Delta and creating a sustainable water supply
would require a broad range of linked actions, including statewide efforts to conserve water and
more responsible use of existing supplies. The Task Force noted that some of its recommendations
would have greater success if integrated into statewide policies, and that while the strategies in the
Strategic Plan would have effects over decades, conservation, water system efficiency, promoting
*1038  regional self-sufficiency, and Delta ecosystem revitalization are the most likely actions
to improve California's water future in the near term. The Task Force explained that, through
the coequal goals and the related actions that go along with achieving them, the Strategic Plan
attempted to present a vision and strategies to break through California's long years of water wars
and begin to effectively address the future.
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In response to the Strategic Plan and the Delta's state of crisis, the Legislature enacted the Delta
Reform Act in 2009, finding and declaring that “existing Delta policies are not sustainable” and
that “[r]esolving the crisis requires fundamental reorganization of the state's management of Delta
watershed resources.” (§ 85001, subds. (a), (b).) In enacting the Act, the Legislature stated that its
intent was “to provide for the sustainable management of the ... Delta ecosystem, to provide for a
more reliable water supply for the state, to protect and enhance the quality of water supply from
the Delta, and to establish a governance structure that will direct efforts across state agencies to
develop a legally enforceable Delta Plan.” (§ 85001, subd. (c).)


In a distinct departure from CALFED, the Legislature created the Council as an independent
agency of the state 11  (§ 85200, subd. (a)) and charged it with adopting and implementing a legally
enforceable “Delta Plan,” a comprehensive, long-term management plan for the Delta that is built
upon the principles of adaptive management 12  and uses the best available science to further two
coequal goals—“providing a more reliable water supply for California and protecting, restoring,
and enhancing the Delta ecosystem.” (§§ 85300, subd. (a), 85302, subds. (a), (g), 85308, subds. (a),
(f), 85054, 85059) The Legislature directed the Council to achieve the coequal goals “in a manner
that protects and enhances the unique cultural, recreational, natural resource, and agricultural
values of the Delta as an evolving place.” (§ 85054.)


11 The Council consists of seven voting members. Four members are appointed by the Governor
and confirmed by the Senate, one member is appointed by the Senate Committee on Rules,
one member is appointed by the Speaker of the Assembly, and one member is the Chairperson
of the Delta Protection Commission. (§ 85200, subd. (b).) Council members are required
to “possess diverse expertise and reflect a statewide perspective.” (§ 85202.) The Council
is advised by a 10-member board of nationally and internationally prominent scientists, the
Delta Independent Science Board. (§ 85280, subd. (a).)


12 The Delta Reform Act defines “ ‘[a]daptive management’ ” as “a framework and flexible
decisionmaking process for ongoing knowledge acquisition, monitoring, and evaluation
leading to continuous improvement in management planning and implementation of a project
to achieve specified objectives.” (§ 85052.)


Consistent with the recommendations in the Strategic Plan, the Delta Reform Act provides that
it is the policy of California to achieve the *1039  following objectives, which the Legislature
declared are inherent in the coequal goals for management of the **464  Delta: (1) “[m]anage
the Delta's water and environmental resources and the water resources of the state over the long
term”; (2) “[p]rotect and enhance the unique cultural, recreational, and agricultural values of the
California Delta as an evolving place”; (3) “[r]estore the Delta ecosystem, including its fisheries
and wildlife, as the heart of a healthy estuary and wetland ecosystem”; (4) “[p]romote statewide
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water conservation, water use efficiency, and sustainable water use”; (5) “[i]mprove water quality
to protect human health and the environment consistent with achieving water quality objectives
in the Delta”; (6) “[i]mprove the water conveyance system and expand statewide water storage”;
(7) “[r]educe risks to people, property, and state interests in the Delta by effective emergency
preparedness, appropriate land uses, and investments in flood protection”; and (8) “[e]stablish a
new governance structure with the authority, responsibility, accountability, scientific support, and
adequate and secure funding to achieve these objectives.” (§ 85020, subds. (a)-(h).)


The Delta Reform Act additionally provides that it is the policy of California “to reduce reliance
on the Delta in meeting California's future water supply needs through a statewide strategy of
investing in improved regional supplies, conservation, and water use efficiency.” (§ 85021.) To
achieve the objective of reduced reliance on the Delta, the Legislature mandated that “[e]ach region
that depends on water from the Delta watershed shall improve its regional self-reliance for water
through investment in water use efficiency, water recycling, advanced water technologies, local
and regional water supply projects, and improved regional coordination of local and regional water
supply efforts.” (Ibid.)


The Delta Reform Act requires the Council to “establish and oversee a committee of agencies
responsible for implementing the Delta Plan,” (§ 85204) 13  which must further the restoration
of the Delta ecosystem 14  and a reliable water supply (§ 85302, subd. (a)). Specifically, section
85302 requires the Delta Plan to include measures that promote the following characteristics of a
healthy Delta ecosystem: (1) “[v]iable populations of native resident and migratory species”; (2)
“[f]unctional corridors for migratory species”; (3) “[d]iverse and biologically appropriate habitats
and ecosystem processes”; (4) “[r]educed threats and stresses on the Delta ecosystem”; (5) and
“[c]onditions conducive to meeting or exceeding the goals in existing *1040  species recovery
plans and state and federal goals with respect to doubling salmon populations.” (§ 85302, subd. (c)
(1)-(5).) In addition, the Delta Plan must include measures to promote a more reliable water supply
that address all of the following: (1) “[m]eeting the needs for reasonable and beneficial uses of
water”; (2) “[s]ustaining the economic vitality of the state”; and (3) “[i]mproving water quality to
protect human health and the environment.” (§ 85302, subd. (d)(1)-(3).) The Delta Plan must also
include the following “subgoals and strategies” for restoring a healthy ecosystem: (1) “[r]estore
large areas of interconnected habitats within the Delta and its **465  watershed by [the year]
2100”; (2) “[e]stablish migratory corridors for fish, birds, and other animals along selected Delta
river channels”; (3) “[p]romote self-sustaining, diverse populations of native and valued species by
reducing the risk of take and harm from invasive species”; (4) “[r]estore Delta flows and channels
to support a healthy estuary and other ecosystems”; (5) “[i]mprove water quality to meet drinking
water, agriculture, and ecosystem long-term goals”; (6) “[r]estore habitat necessary to avoid a net
loss of migratory bird habitat and, where feasible, increase migratory bird habitat to promote viable
populations of migratory birds.” (§ 85302, subd. (e)(1)-(6).) The Legislature directed the Council
to “consider, for incorporation into the Delta Plan, actions designed to implement the subgoals
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and strategies,” (§ 85302, subd. (f)) and mandated that the Delta Plan include “recommendations
regarding state agency management of lands in the Delta” (§ 85302, subd. (h)).


13 Each agency that is part of the committee must “coordinate its actions pursuant to the Delta
Plan with the council and the other relevant agencies.” (§ 85204.)


14 The Delta Reform Act defines “ ‘[r]estoration’ ” as “the application of ecological principles
to restore a degraded or fragmented ecosystem and return it to a condition in which its
biological and structural components achieve a close approximation of its natural potential,
taking into consideration the physical changes that have occurred in the past and the future
impact of climate change and sea level rise.” (§ 85066.)


The Legislature mandated that the Delta Plan: (1) “promote statewide water conservation, water
use efficiency, and sustainable use of water” (§ 85303); (2) “promote options for new and improved
infrastructure relating to the water conveyance in the Delta, storage systems, and for the operation
of both to achieve the coequal goals” (§ 85304); and (3) “attempt to reduce risks to people, property,
and state interests in the Delta by promoting effective emergency preparedness, appropriate land
uses, and strategic levee investments” (§ 85305, subd. (a)).


The Legislature also mandated that the Delta Plan meet all of the following requirements: (1) “[b]e
based on the best available scientific information and the independent science advice provided by
the Delta Independent Science Board”; (2) “[i]nclude quantified or otherwise measurable targets
associated with achieving the objectives of the Delta Plan”; (3) “[w]here appropriate, utilize
monitoring, data collection, and analysis of actions sufficient to determine progress toward meeting
the quantified targets”; (4) “[d]escribe the methods by which the council shall measure progress
toward achieving the coequal goals”; (5) “[w]here appropriate, recommend integration of scientific
and monitoring results into ongoing Delta water management”; and (6) “[i]nclude a science-
based, transparent, and formal adaptive management strategy for ongoing ecosystem restoration
and water management decisions.” (§ 85308, subds. (a)-(f).) The Delta Plan must also include
“performance *1041  measurements that will enable the council to track progress in meeting the
objectives of the Delta Plan. The performance measurements shall include, but need not be limited
to, quantitative or otherwise measurable assessments of the status and trends in all of the following:
[¶] (a) The health of the Delta's estuary and wetland ecosystem for supporting viable populations
of aquatic and terrestrial species, habitats, and processes, including viable populations of Delta
fisheries and other aquatic organisms. [¶] (b) The reliability of California water supply imported
from the Sacramento River or the San Joaquin River watershed.” (§ 85211.)


In fulfilling its obligation to develop a Delta Plan that furthers the two coequal goals, the
Delta Reform Act requires the Council to “consult with federal, state, and local agencies with
responsibilities in the Delta.” (§ 85300, subds. (a), (b).) Upon the request of the Council, all state
agencies with responsibilities in the Delta must cooperate with the Council in developing the Delta
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Plan. (§ 85300, subd. (b).) The Delta Plan must include “subgoals and strategies to assist in guiding
state and local agency actions related to the Delta.” (§ 85300, subd. (a).) In developing the Delta
Plan, the Legislature directed the Council to **466  “consider each of the strategies and actions
set forth in the Strategic Plan,” 15  and authorized the Council, in its discretion, to include in the
Delta Plan any of the Strategic Plan's strategies or actions, and to identify specific actions that state
or local agencies may take to implement the subgoals and strategies. (§ 85300, subd. (a).)


15 The Delta Reform Act defines the “ ‘Strategic Plan’ ” as “both the ‘Delta Vision Strategic
Plan’ issued by the Delta Vision Blue Ribbon Task Force on October 17, 2008, and the ‘Delta
Vision Implementation Report’ adopted by the Delta Vision Committee and dated December
31, 2008.” (§ 85067.)


The Delta Reform Act authorizes the Council to “adopt regulations or guidelines as needed to carry
out the powers and duties identified in [the Act].” (§ 85210, subd. (i).) It requires the Council to
review the Delta Plan at least once every five years, and authorizes the Council, in its discretion,
to revise the Delta Plan as it “deems appropriate.” (§ 85300, subd. (c).) In complying with this
requirement, the Council has the discretion to “request any state agency with responsibilities in the
Delta to make recommendations with respect to revision of the Delta Plan.” (§ 85300, subd. (c).)


The Delta Plan and the Council's Regulatory Authority
In May 2013, following a comprehensive public process that allowed for input from organizations
and individuals representing diverse interests and the preparation of a PEIR pursuant to CEQA,
the Council unanimously adopted the Delta Plan. It is California's management plan for the
Delta, prepared in consultation with and to be carried out by all agencies in the *1042  field:
the State Water Resources Control Board (Water Board), ultimate arbiter of water rights and
water quality; the California Department of Water Resources, the state's water planner and also
operator of the SWP; the California Department of Fish and Wildlife, responsible for the welfare
of the living system of the Delta; the Delta Protection Commission, which oversees land use and
development on low-lying Delta islands; and many more agencies, state and local. In addition,
federal agencies have promised their cooperation in carrying out the Delta Plan, including the U.S.
Bureau of Reclamation, which runs the CVP, the U.S. Fish and Wildlife Service, the National
Marine Fisheries Service, and the U.S. Army Corps of Engineers.


The Delta Plan, which spans nearly 300 pages, provides a detailed history, description, and analysis
of the various problems and challenges facing the Delta. It is intended to be a foundational
document that prioritizes actions and strategies in support of key objectives, such as the
requirement to reduce reliance on the Delta to meet future water supply needs. It also restricts
actions that may cause harm; serves as a guidebook for all plans, projects, and programs that affect
the Delta; and calls for further investigation and focused study of specific issues.
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The working parts of the Delta Plan are 73 recommendations and 14 policies. 16  The
recommendations are nonregulatory but call out actions essential to achieving the coequal goals
of the Delta Reform Act in a manner that protects and enhances Delta values as an evolving
place. By contrast, the policies are regulatory in nature; state and local agencies proposing to
undertake a “covered action”—a land use action as **467  defined in the Act—must comply with
the policies. (See §§ 85022, subd. (a), 85057.5, subd. (a).) The regulatory policies are enforced by
the Council's appellate authority and oversight over covered actions. As explained by the Delta
Plan, “In contrast to how many other governmental plans are implemented, the Council does not
exercise direct review and approval authority over covered actions to determine their consistency
with the regulatory policies in the Delta Plan. Instead, State or local agencies self-certify Delta
Plan consistency, and the Council serves as an appellate body for those determinations.” If the
covered action is found to be inconsistent, the project may not proceed until it is revised so that
it is consistent with the Delta Plan.


16 The Delta Plan uses abbreviations to refer to its policies and recommendations. For
example, Water Reliability Policy 1 is referred to as “WR P1.” Similarly, Water Reliability
Recommendation 1 is referred to as “WR R1.”


In addition to the 14 regulatory policies and 73 recommendations, the Delta Plan also identifies
key issues for future evaluation by the Council and includes “performance measures” to evaluate
whether the Delta Plan is achieving its objectives over time. Information learned from performance
*1043  measures is an important part of how the Council determines when and how to update the
Delta Plan as part of the adaptive management process.


As a general matter, the Delta Plan asks California and Californians to do six large things: (1)
use water more efficiently in cities and on farms, and develop alternative, usually local, sources
to improve and secure water supply; (2) get better at capturing and storing the surplus water
that nature provides in the wettest years, building reserves that can be drawn on in dry ones; (3)
provide adequate seaward flows in Delta channels, on a schedule more closely mirroring historical
rhythms, to revitalize the Delta ecosystem; (4) bring back generous wetlands and riparian zones in
the Delta for the benefit of fish and birds; (5) restrict new urban development to those peripheral
areas already definitely earmarked for such growth, while supporting farming and recreation in
the Delta's core, to preserve the Delta as a place; and (6) floodproof the Delta, as far as feasible,
mainly by improving levees and by providing more overflow zones where swollen rivers can
spread without doing harm.


The Delta Plan speaks most directly to water suppliers that serve water within the Delta or
export water out of the region. The Delta Plan requires all organizations that receive water from
the CVP and SWP to do their share to reduce reliance on the Delta, setting specific reduction
targets and actually putting measures in place. To meet the projected demands of California's
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growing population and achieve the goal of water supply reliability, the Delta Plan calls for an
“integrated approach that includes increased water efficiency, local and regional diversification
of water supplies, reduced reliance on water from the Delta, improved regional self-reliance, and
concurrent improvements to storage and Delta infrastructure.” The Delta Plan explains that Delta
water supplies can be more reliable only when the Delta ecosystem is restored, which “will require
new investment in water facilities and alternative supplies, not just regulation of water project
operations or restoration of habitats for fish and wildlife.”


Because the Delta Plan's 14 regulatory policies were intended to be enforceable regulations
having the authority of law, the Council submitted them to the Office of Administrative Law as
proposed regulations, as required under the APA. In August 2013, the Office of Administrative
Law approved the 14 regulatory policies as regulations. (See Gov. Code, § 11349.1.)


The Delta Plan regulations, which are codified at sections 5001-5016 of title 23 of the California
Code of Regulations, took effect on September 1, 2013. As previously indicated, the regulations
do not propose **468  or require the implementation of any specific project; rather, they establish
legally enforceable standards that apply if a state or local public agency proposes to *1044
undertake a “covered action,” which the Delta Reform Act defines as a plan, program, or project
within the meaning of section 21065 of the Public Resources Code 17  that meets all of the following
conditions: (1) “[w]ill occur, in whole or in part, within the boundaries of the Delta or Suisun
Marsh”; (2) “[w]ill be carried out, approved, or funded by the state or a local public agency”;
(3) “[i]s covered by one or more provisions of the Delta Plan”; and (4) “[w]ill have a significant
impact on achievement of one or both of the coequal goals or the implementation of government-
sponsored flood control programs to reduce risks to people, property, and state interests in the
Delta.” (§ 85057.5, subd. (a); see §§ 85022, subd. (a), 85225.) The Act identifies various actions
that do not qualify as a covered action, including, among other things, a regulatory action of a
state agency, routine maintenance and operation of the CVP and SWP, and routine maintenance
and operation of a facility located, in whole or in part, in the Delta, that is owned or operated by
a local public agency. (§ 85057.5, subd. (b).)


17 Section 21065 of the Public Resources Code defines “ ‘[p]roject’ ” as “an activity which
may cause either a direct physical change in the environment, or a reasonably foreseeable
indirect physical change in the environment, and which is any of the following: [¶] (a) An
activity directly undertaken by any public agency. [¶] (b) An activity undertaken by a person
which is supported, in whole or in part, through contracts, grants, subsidies, loans, or other
forms of assistance from one or more public agencies. [¶] (c) An activity that involves the
issuance to a person of a lease, permit, license, certificate, or other entitlement for use by
one or more public agencies.”
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Under the Delta Reform Act, state and local land use actions that qualify as covered actions must
be consistent with the Delta Plan. (§ 85022, subd. (a).) The Act requires any state or local public
agency that proposes to undertake a covered action to prepare a written certification of consistency
prior to initiating the implementation of that covered action, with detailed findings as to whether
the covered action is consistent with the Delta Plan, and then to submit that certification to the
Council. (§ 85225.) “Any person who claims that a proposed covered action is inconsistent with
the Delta Plan and, as a result of that inconsistency, the action will have a significant adverse
impact on the achievement of one or both of the coequal goals ..., may file an appeal with regard
to a certification of consistency submitted to the council.” (§ 85225.10, subd. (a).) If no appeal is
filed, the state or local public agency may proceed to implement the covered action. (§ 85225.15.)
If an appeal is filed, the Council must hold a hearing, unless it is determined that the issue raised on
appeal is not within the Council's jurisdiction or does not raise an appealable issue. (§ 85225.20.)


After a hearing on an appealed action, the Council must make “specific written findings either
denying the appeal or remanding the matter to the state or local public agency for reconsideration
of the covered action based on the finding that the certification of consistency is not supported
by substantial *1045  evidence in the record before the state or local public agency that filed the
certification. Upon remand, the state or local agency may determine whether to proceed with the
covered action. If the agency decides to proceed with the action or with the action as modified to
respond to the findings of the council, the agency shall, prior to proceeding with the action, file a
revised certification of consistency that addresses each of the findings **469  made by the council
and file that revised certification with the council.” (§ 85225.25.) The Legislature mandated that
the Council “adopt administrative procedures governing appeals,” which are exempt from the
rulemaking procedures of the APA. (§ 85225.30.)


Procedural Background
After the Delta Plan was adopted and the implementing regulatory policies were approved as
regulations, seven lawsuits were filed in three different counties by various groups (e.g., water
exporters [known generally as state (SWP) and federal (CVP) water contractors], Delta-based
water users, environmental organizations) challenging the validity of the Delta Plan, the Delta
Plan regulations, and the PEIR for the Delta Plan. The challenges were primarily based on alleged
violations of the Delta Reform Act, the APA, and CEQA. The challenges to the Delta Plan and
Delta Plan regulations were largely predicated on the theory that the policies and recommendations
in the Delta Plan were inconsistent or in conflict with the Act, as they constituted unlawful
overregulation or under regulation by the Council. Each of the seven lawsuits sought a writ of
mandate commanding the Council to vacate and set aside the Delta Plan and the Delta Plan
regulations, and to rescind its certification of the PEIR. The lawsuits were eventually coordinated
into one action in Sacramento County Superior Court.
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After extensive briefing and argument, the trial court issued written rulings in May and July 2016,
collectively rejecting most of the legal challenges to the Delta Plan predicated on violations of
the Delta Reform Act and the APA, including all claims of overregulation. The court, however,
concluded that the Delta Plan violated the Delta Reform Act by failing to: (1) include quantified or
otherwise measurable targets associated with achieving certain Delta Plan objectives in violation
of section 85308, subdivision (b); (2) provide a flow policy that includes quantified or otherwise
measurable targets associated with restoring Delta flows and channels to support a healthy estuary
and other ecosystems in violation of section 85302, subdivision (e)(4); and (3) promote options for
new and improved infrastructure related to water conveyance in the Delta, storage systems, and for
the operation of both to achieve the coequal goals, in violation of section 85304. The court further
concluded that to the extent it had found that the Delta Plan regulations failed to comply with the
Delta Reform Act with regard to quantified or otherwise measurable *1046  targets associated
with achieving certain Delta Plan objectives, the Delta Plan regulations also violated the APA.


As a consequence of these statutory violations, the trial court vacated and set aside the
Delta Plan and any applicable regulations, and ordered the Council to comply with section
85308's requirements by revising the Delta Plan and any applicable regulations to include
quantified or otherwise measurable targets associated with achieving certain Delta Plan objectives;
namely, reduced reliance on the Delta to meet California's future water supply needs, reduced
environmental harm from invasive species, restoring more natural flows, and increased water
supply reliability. The court also directed the Council to revise the Delta Plan and any applicable
regulations to: (1) provide a flow policy that includes quantified or otherwise measurable targets;
and (2) promote options for water conveyance and storage systems.


In response to the Council's motion for clarification, the trial court issued a written order
stating that, because “the Delta Plan is required to be legally enforceable, so must the section
85308 components.” **470  The court therefore clarified that the Council must adopt legally
enforceable regulations that include quantified or otherwise measurable targets associated with
achieving reduced reliance on the Delta to meet California's future water supply needs, reduced
environmental harm from invasive species, restoring more natural flows, and increased water
supply reliability. The court stated that it would not opine on whether the Council should revise
its existing flow policy; instead, the court explained that “quantified or otherwise measurable
targets must be part of a legally enforceable plan,” and that “the Delta Plan fails to contain legally
enforceable measurable targets concerning Delta Flows as required by section 85308.” Finally, the
court stated that the language in the Delta Reform Act calling upon the Council to revise the Delta
Plan to “ ‘promote options for new and approved infrastructure relating to the water conveyance
in the Delta, storage systems, and for the operation of both to achieve the coequal goals’ ” does not
implicate a regulatory requirement. As such, the court left it to the Council's discretion whether or
not to “ ‘promote options’ ” by regulation or recommendation.
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The trial court did not reach the merits of the CEQA challenges, finding that there was no longer
a proposed project with a PEIR subject to review under CEQA. In declining to address the CEQA
claims, the court reasoned, “The Court does not believe that piece-meal CEQA review is feasible
under circumstances in which significant [Delta] Plan revisions are required.” The court explained,
“Because [the Council] must comply with its CEQA obligations following completion of a revised
Delta Plan, Petitioners will have the opportunity to file CEQA challenges to this new certified
document. Consequently, no party is deprived of the opportunity to present challenges to the
*1047  [P]EIR at such time as a final project (Delta Plan) has been properly approved.” The parties
stipulated that all CEQA claims would be preserved regardless of the outcome of any appeals.
The parties further agreed that to the extent the Council relied on the PEIR in the future, it was
required to adopt new CEQA findings and recertify the PEIR along with taking action on any other
CEQA documentation it deemed appropriate, and that the Council was required to file a Notice
of Determination that reflected the full extent of its reliance. These terms were included in the
judgments entered by the trial court.


After judgment was entered in each of the seven coordinated cases, timely notices of appeal
were filed. Thereafter, due to a stipulated settlement, we dismissed the appeals taken from the
judgment entered in City of Stockton v. Delta Stewardship Council (San Joaquin Super. Ct. case
No. 39-2013-00298188-CU-WM-STK).


In October 2017, the trial court granted a motion for attorney fees and costs filed by the petitioners
in California Water Impact Network, et al. v. Delta Stewardship Council (San Francisco Super.
Ct. case No. CPF-13-513047). The petitioners in that case were awarded $94,698.33, representing
a substantial reduction from the amount requested—$1,440,713. The petitioners timely appealed
from the trial court's fee order. The Council filed a timely cross-appeal.


In April 2018, while the appeals were pending, the Council adopted amendments to the Delta Plan
(Delta Plan Amendments), and certified the PEIR for the Delta Plan Amendments. The validity of
the Delta Plan Amendments and the PEIR for the Delta Plan Amendments is currently the subject
of multiple new lawsuits.


In July 2019, we granted the request to consolidate the appeals filed in the fee case **471
(case No. C086199) with the appeals filed in the merits case (case No. C082944) for purposes of
argument and disposition.


DISCUSSION
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THE MERITS CASE


1.0 General Principles
[2] [3] A regulation adopted by a state agency, like any agency action, comes to the court with a
presumption of validity. (Association of California Ins. Companies v. Jones (2017) 2 Cal.5th 376,
389, 212 Cal.Rptr.3d 395, 386 P.3d 1188 (ACIC).) The standard of review governing a challenge
to the validity of an administrative regulation is found in Government Code section 11342.2,
which states: “Whenever by the *1048  express or implied terms of any statute a state agency has
authority to adopt regulations to implement, interpret, make specific or otherwise carry out the
provisions of the statute, no regulation adopted is valid or effective unless consistent and not in
conflict with the statute and reasonably necessary to effectuate the purpose of the statute.” Thus,
“the rulemaking authority of the agency is circumscribed by the substantive provisions of the law
governing the agency.” (Henning v. Division of Occupational Saf. & Health (1990) 219 Cal.App.3d
747, 757, 268 Cal.Rptr. 476.)


[4] [5] [6] [7] [8] [9] When a regulation is challenged on the ground that it is inconsistent or in
conflict with the governing statute, the issue of statutory construction is a question of law on which
a court exercises independent judgment. (Western States Petroleum Assn. v. Board of Equalization
(2013) 57 Cal.4th 401, 415, 159 Cal.Rptr.3d 702, 304 P.3d 188 (Western States).) The task of the
reviewing court is to decide whether the regulation is within the scope of the authority conferred
by the Legislature; if it is not, it is void. (Engine Manufacturers Assn. v. State Air Resources Bd.
(2014) 231 Cal.App.4th 1022, 1034, 180 Cal.Rptr.3d 667 (Engine Manufacturers).) “Regulations
that alter or amend the statute, or enlarge or impair its scope, are invalid.” (ACIC, supra, 2 Cal.5th
at p. 390, 212 Cal.Rptr.3d 395, 386 P.3d 1188.) An administrative agency, however, is not limited
to the exact provisions of a statute in adopting regulations to enforce its mandate; it is authorized to
adopt regulations to “ ‘ “ ‘ “fill up the details” ’ ” ’ ” of the statutory scheme and to “ ‘ “elaborate the
meaning of key statutory terms.” ’ ” (GMRI, Inc. v. California Dept. of Tax & Fee Administration
(2018) 21 Cal.App.5th 111, 125, 230 Cal.Rptr.3d 183 (GMRI).) “In determining whether an agency
has incorrectly interpreted the statute it purports to implement, a court gives weight to the agency's
construction. [Citation.] ‘Nevertheless, the proper interpretation of a statute is ultimately the court's
responsibility.’ ” (Western States, supra, 57 Cal.4th at pp. 415-416, 159 Cal.Rptr.3d 702, 304 P.3d
188.) “ ‘The rule giving weight to contemporaneous administrative construction is not evoked
when the construction is incorrect.’ ” (GMRI, at p. 124, 230 Cal.Rptr.3d 183.)


[10] “When a regulation is challenged on the ground that it is not ‘reasonably necessary to
effectuate the purpose of the statute,’ our inquiry is confined to whether the rule is arbitrary,
capricious, or without rational basis [citation] and whether substantial evidence supports the
agency's determination that the rule is reasonably necessary [citation].” (Western States, supra,
57 Cal.4th at p. 415, 159 Cal.Rptr.3d 702, 304 P.3d 188.) The question of “reasonable necessity”
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generally implicates the agency's expertise; therefore it receives a much more deferential standard
of review. ( **472 Engine Manufacturers, supra, 231 Cal.App.4th at pp. 1034-1035, 180
Cal.Rptr.3d 667.)


*1049 [11] The party challenging a regulation has the burden to show its invalidity. (California
School Bds. Assn. v. State Bd. of Education (2010) 191 Cal.App.4th 530, 544, 119 Cal.Rptr.3d 596.)


2.0 The Council
The Council contends that the trial court erred in concluding that the Delta Plan violated the
Delta Reform Act. However, as a threshold matter, it claims that the controversy over whether
the Delta Plan violated the Act in the ways identified by the trial court has largely become moot
due to the adoption of the Delta Plan Amendments. According to the Council, the only issue
that remains in controversy is whether the trial court erred in determining that the Act requires
it to adopt legally enforceable regulations that include quantified or otherwise measurable targets
(known as “performance measure targets”) associated with achieving certain objectives of the Act.
The Council maintains that this issue has not become moot because the Delta Plan Amendments,
like the original Delta Plan, do not include performance measure targets as regulatory policies
intended to be legally enforceable regulations. Instead, the new performance measure targets in
the Delta Plan Amendments, while more specific as required by the trial court, are in the form
of recommendations.


We agree with the Council that the trial court erred in finding that the Delta Reform Act requires
it to adopt performance measure targets as legally enforceable regulations. We also agree with the
Council that the remaining controversy with respect to the various deficiencies in the Delta Plan
identified by the trial court has become moot due to the adoption of the Delta Plan Amendments.


2.1 Performance Measure Targets
The Delta Reform Act requires that the Delta Plan include “quantified or otherwise measurable
targets associated with achieving the objectives of the Delta Plan.” (§ 85308, subd. (b).) In the
trial court, two groups of petitioners argued that the Delta Plan was deficient because it failed to
include such targets (i.e., performance measure targets) concerning certain Delta Plan objectives.
The trial court agreed, concluding that the Delta Plan was invalid because it did not include any
specific numeric goals that would be evaluated at a date certain to determine compliance with or
progress towards achieving the following Delta Plan objectives: reduced reliance on the Delta to
meet California's future water supply needs, reduced environmental harm from invasive species,
restoring more natural flows, and increased water supply reliability. The court determined that the
performance measure targets in the Delta Plan did not qualify as quantified or otherwise *1050
measurable targets because the targets called for achieving generalized nonnumeric goals, such as
a “ ‘significant reduction,’ ” “ ‘progress toward,’ ” and a “ ‘downward’ ” trend.
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In concluding that the Delta Plan was invalid, the trial court explained: “At the heart of the
Court's analysis in these cases is section 85308, titled ‘Requirements of the Delta Plan.’ The first
question is the degree to which this section informs the other provisions of the Delta Reform
Act. The section's title suggests that the requirements it lays out are the lens through which
the Delta Plan must be viewed in determining Delta Reform Act compliance. Section 85308
provides that the ‘Delta Plan shall meet all of the following requirements...’ further bolstering a
finding that the section provides a checklist for Delta Plan content. (emphasis added.) Accordingly,
**473  the Court performs its analysis of the Delta Plan with a view that a failure to include a
section 85308 component is a failure to comply with section 85308, and a violation of the Delta
Reform Act.” After pointing out that subdivision (b) of section 85308 requires the Delta Plan to “
‘include quantified or otherwise measurable targets associated with achieving the objectives of the
Delta Plan,’ ” the court relied on the Oxford Dictionary and the Merriam-Webster Dictionary to
determine that a “ ‘quantified’ ” or “ ‘otherwise measurable’ ” target is a numeric amount or goal
that is identified. 18  The court then reasoned that in order to “satisfy [section 85308's] requirement
of ‘quantified or otherwise measurable targets’ ... any analysis of the Delta Plan must be informed
by numeric goals that will be evaluated at a date certain to determine compliance or the measure
of progress that has been accomplished. This is also consistent with the legislative direction that
the Delta Plan be ‘legally enforceable.’ ”


18 The trial court relied on the Oxford Dictionary and the Merriam-Webster Dictionary because
the terms “quantified” and “otherwise measurable” are not defined in the Delta Reform Act,
and because it could not locate any case law providing a definition of either term outside
their ordinary meaning.


Following the trial court's ruling, the Council filed a motion seeking clarification as to whether
it was required to adopt, or revise, its performance measure targets as regulations. In response,
the trial court stated, in part, as follows: “Section 85001 requires the Delta Plan to be ‘legally
enforceable.’ As section 85308 is the lens through which the Court views the Delta Plan, and
the Delta Plan is required to be legally enforceable, so must the section 85308 components.
Accordingly, the Court reiterates that [the Council] must revise the Delta Plan, and any applicable
regulations to include quantified or otherwise measurable targets associated with achieving
reduced Delta reliance, reduced environmental harm from invasive species, restoring more natural
flows, and increased water supply reliability. Consequently, to achieve *1051  Delta Reform Act
compliance with section 85308's requirements for quantifiable or otherwise measurable targets,
[the Council] must adopt legally enforceable regulations. Merely providing recommendations to
comply with section 85308 is insufficient.”


We conclude the trial court erred in determining that the Delta Reform Act requires the Council
to adopt performance measure targets as legally enforceable regulations. As relevant here, the
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Act requires the Council to adopt and implement a legally enforceable Delta Plan built upon the
principles of adaptive management—i.e., “a framework and flexible decisionmaking process for
ongoing knowledge acquisition, monitoring, and evaluation leading to continuous improvement
in management planning and implementation ... to achieve specified objectives” (§ 85052)—
that uses best available science to further the two coequal goals of “providing a more reliable
water supply for California and protecting, restoring, and enhancing the Delta ecosystem.” (§
85054; see also §§ 85001, subd. (c), 85300, subd. (a), 85302, subds. (a), (g), 85308, subds. (a),
(f).) The Legislature mandated that the Delta Plan “include performance measurements that will
enable the council to track progress in meeting the objectives of the Delta Plan. The performance
measurements shall include, but need not be limited to, quantitative or otherwise measurable
assessments of the status and trends in all of the following: [¶] (a) The health of the Delta's
estuary and wetland ecosystem for supporting viable populations of aquatic and terrestrial species,
**474  habitats, and processes, including viable populations of Delta fisheries and other aquatic
organisms. [¶] (b) The reliability of California water supply imported from the Sacramento River
or the San Joaquin River watershed.” (§ 85211.) In the statutory provision titled “Requirements,”
the Act provides that the Delta Plan must include “quantified or otherwise measurable targets
associated with achieving the objectives of the Delta Plan.” (§ 85308, subd. (b).) In addition,
the Delta Plan must, “[w]here appropriate, utilize monitoring, data collection, and analysis of
actions sufficient to determine progress toward meeting the quantified targets,” and “[d]escribe
the methods by which the council shall measure progress toward achieving the coequal goals.” (§
85308, subds. (c), (d).)


The Delta Reform Act authorizes the Council “[t]o adopt regulations or guidelines as needed to
carry out the powers and duties identified in [the Act].” (§ 85210, subd. (i).) It requires the Council
to review the Delta Plan at least once every five years, and authorizes the Council, in its discretion,
to revise the Delta Plan as it “deems appropriate.” (§ 85300, subd. (c).)


[12] In our view, the Delta Reform Act cannot properly be construed as requiring the Council to
adopt performance measure targets as legally enforceable regulations. Nothing in the Act expressly
imposes such an obligation. Rather, the Act authorizes the Council to adopt regulations “as needed”
*1052  to carry out its powers and duties identified in the Act. The Legislature's stated purpose
in requiring the Delta Plan to include performance measurements was to enable the Council to
track progress in meeting the objectives of the Delta Plan. This purpose can be met without the
adoption of performance measure targets as legally enforceable regulations. While we recognize
that the Act requires the Council to adopt and implement a legally enforceable Delta Plan that
includes performance measure targets associated with achieving the objectives of the Delta Plan,
this does not compel the conclusion that the Council must adopt performance measure targets as
legally enforceable regulations. The Delta Plan is not rendered unenforceable in the absence of
such regulations.
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[13] [14] This case involves a statutory scheme that identifies a complex problem (sustainable
management of the Delta's resources), sets forth general goals and policy objectives, identifies
certain requirements that must be included in a plan adopted by the Council to achieve the goals and
objectives, and then broadly empowers the Council to study the problem and to adopt appropriate
regulations and guidelines as needed over time for state and local agencies that will achieve the
goals and objectives. Given the language in the Act, it is clear to us that the Legislature chose
to grant the Council broad authority to apply its expertise in determining how to accomplish
the Legislature's goals and objectives, including whether to adopt performance measure targets
as legally enforceable regulations. (See ACIC, supra, 2 Cal.5th at pp. 390-392, 386 P.3d 1188
[Legislature confers broad authority when it authorizes an agency to adopt regulations “ ‘as
are necessary’ ” or “ ‘as may be reasonably necessary’ ” to administer the statutory scheme];
California Chamber of Commerce v. State Air Resources Bd. (2017) 10 Cal.App.5th 604, 622-623,
216 Cal.Rptr.3d 694 [Legislature delegated broad authority when it authorized state agency to
design regulations, including distribution of emissions allowances where appropriate, to achieve
statewide greenhouse gas emissions limit].) Accordingly, we conclude the Act permits, but does
not require, the Council to adopt performance measure targets as legally **475  enforceable
regulations. Had the Legislature intended a contrary result, it could easily have said so in clear
and certain terms. It did not. “When interpreting statutes, ‘we follow the Legislature's intent, as
exhibited by the plain meaning of the actual words of the law .... “This court has no power to
rewrite the statute so as to make it conform to a presumed intention which is not expressed.” ’
” (Equilon Enterprises v. Consumer Cause, Inc. (2002) 29 Cal.4th 53, 59, 124 Cal.Rptr.2d 507,
52 P.3d 685 (Equilon).)


2.2 Mootness
[15] [16] [17] [18] We agree with the Council that the remaining issues raised in its appeal are
moot. It is well settled that appellate courts will decide only actual *1053  controversies. (Cuenca
v. Cohen (2017) 8 Cal.App.5th 200, 216, 213 Cal.Rptr.3d 689; Finnie v. Town of Tiburon (1988)
199 Cal.App.3d 1, 10, 244 Cal.Rptr. 581.) “ ‘An appellate court will not review questions which are
moot and which are only of academic importance.’ [Citations.] A question becomes moot when,
pending an appeal from a judgment of a trial court, events transpire that prevent the appellate
court from granting any effectual relief.” (Gonzalez v. Munoz (2007) 156 Cal.App.4th 413, 419,
67 Cal.Rptr.3d 317.) The legal test for effective relief is whether there is a “prospect of a remedy
that can have a practical, tangible impact on the parties’ conduct or legal status.” (In re I.A. (2011)
201 Cal.App.4th 1484, 1490, 134 Cal.Rptr.3d 441.)


In support of its mootness contention, the Council has asked us to take judicial notice of: (1) the
Delta Plan Amendments, which were adopted in 2018 while the appeals in this case were pending;
and (2) court filings related to challenges to the Delta Plan Amendments and the PEIR for the
Delta Plan Amendments. We granted the Council's request.
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[19] Having reviewed the documents subject to judicial notice, we conclude that the remaining
controversy over whether the Delta Plan violated the Delta Reform Act in the ways identified by
the trial court has become moot. The documents show that the Delta Plan Amendments specifically
address the statutory violations found by the trial court. 19  The remaining issues raised in the
Council's appeal ask us to evaluate the validity of the Council's actions with respect to the original
2013 Delta Plan. However, the portions of the original Delta Plan that were invalidated by the
trial court have been superseded by the adoption of the Delta Plan Amendments. Thus, even
if we were to consider the merits of the outstanding issues and found in favor of the Council,
we would be unable to grant any effectual relief. The invalidated portions of the original Delta
**476  Plan are no longer operative. Accordingly, the remaining controversy over whether the
Delta Plan violated the Delta Reform Act in the ways identified by the trial court is moot. (See
East Sacramento Partnerships for a Livable City v. City of Sacramento (2016) 5 Cal.App.5th 281,
305-306, 209 Cal.Rptr.3d 774 [adoption of new general plan that *1054  eliminated a material
condition mooted appellate claim regarding the old general plan that contained this condition]; La
Mirada Avenue Neighborhood Assn. of Hollywood v. City of Los Angeles (2016) 2 Cal.App.5th 586,
588-590, 206 Cal.Rptr.3d 343 (La Mirada) [adoption of an amended neighborhood plan rendered
challenge to exceptions that were allowed only in the old plan moot].) The validity of the Delta
Plan Amendments should be addressed by the trial court in the first instance.


19 The petitioners in Central Delta Water Agency, et al. v. Delta Stewardship Council (San
Francisco Super. Ct. case No. CPF-13-513048) and California Water Impact Network,
et al. v. Delta Stewardship Council (San Francisco Super. Ct. case No. CPF-13-513047)
have filed a motion to strike portions of: (1) the Council's opening brief, (2) the Council's
first request for judicial notice, and (3) the declaration filed in support of the request for
judicial notice. The petitioners ask us to strike the portions of these documents that contain
substantive argument about the merits of the Delta Plan Amendments and/or seek to have
this court adjudicate the merits of the Delta Plan Amendments in the first instance. We
deny the petitioners’ motion to strike. We are capable of simply ignoring any improper or
irrelevant arguments. It is a better use of judicial resources to focus on resolving the relevant
issues raised by the Council rather than spend time determining whether any portion of the
challenged documents should be stricken. (See Diaz-Barba v. Superior Court (2015) 236
Cal.App.4th 1470, 1481-1482, 187 Cal.Rptr.3d 403 [irrelevant matters in briefs have no
persuasive weight in determining an appeal].)


We are not persuaded that an exception to the mootness doctrine applies. Various parties 20  contend
that the remaining issues raised in the Council's appeal must be addressed because they present
important questions of general public interest that are likely to recur yet evade review. (See People
v. Harrison (2013) 57 Cal.4th 1211, 1218, 164 Cal.Rptr.3d 167, 312 P.3d 88 [courts have inherent
discretion to resolve a moot issue that is one of broad public interest that is likely to recur and
may otherwise evade review].) We disagree. As noted above, the Delta Plan Amendments include



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040250853&pubNum=0007053&originatingDoc=Ice6168f094a011ea8cb395d22c142a61&refType=RP&fi=co_pp_sp_7053_305&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_305

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040250853&pubNum=0007053&originatingDoc=Ice6168f094a011ea8cb395d22c142a61&refType=RP&fi=co_pp_sp_7053_305&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_305

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039597551&pubNum=0007053&originatingDoc=Ice6168f094a011ea8cb395d22c142a61&refType=RP&fi=co_pp_sp_7053_588&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_588

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039597551&pubNum=0007053&originatingDoc=Ice6168f094a011ea8cb395d22c142a61&refType=RP&fi=co_pp_sp_7053_588&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_588

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039597551&pubNum=0007053&originatingDoc=Ice6168f094a011ea8cb395d22c142a61&refType=RP&fi=co_pp_sp_7053_588&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_588

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2039597551&pubNum=0007053&originatingDoc=Ice6168f094a011ea8cb395d22c142a61&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036316822&pubNum=0004041&originatingDoc=Ice6168f094a011ea8cb395d22c142a61&refType=RP&fi=co_pp_sp_4041_1481&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1481

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2036316822&pubNum=0004041&originatingDoc=Ice6168f094a011ea8cb395d22c142a61&refType=RP&fi=co_pp_sp_4041_1481&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1481

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031882656&pubNum=0004040&originatingDoc=Ice6168f094a011ea8cb395d22c142a61&refType=RP&fi=co_pp_sp_4040_1218&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1218

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031882656&pubNum=0004040&originatingDoc=Ice6168f094a011ea8cb395d22c142a61&refType=RP&fi=co_pp_sp_4040_1218&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1218





Delta Stewardship Council Cases, 48 Cal.App.5th 1014 (2020)
262 Cal.Rptr.3d 445, 20 Cal. Daily Op. Serv. 4347, 2020 Daily Journal D.A.R. 4551


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 43


amendments that specifically address the deficiencies in the original Delta Plan identified by the
trial court, and the validity of those amendments are currently the subject of multiple new lawsuits.
There has been no showing that the outstanding issues in the Council's appeal concerning the trial
court's invalidation of the original Delta Plan remain relevant after the adoption of the Delta Plan
Amendments. No party has demonstrated that these issues are likely to recur. Moreover, no party
contends that the Council's actions in adopting the Delta Plan Amendments will evade judicial
review. Under these circumstances, we find no basis to exercise our discretion to consider the moot
issues. We reject the contention that the remaining issues raised in the Council's brief should be
considered because there are “unresolved questions” regarding attorney fees. 21  (See Paul v. Milk
Depots, Inc. (1964) 62 Cal.2d 129, 134, 41 Cal.Rptr. 468, 396 P.2d 924 [“[i]t is settled that an
appeal will not be retained solely to decide the question of liability for costs”] (Paul).)


20 The parties include the petitioners in North Coast Rivers Alliance, et al. v. Delta
Stewardship Council (Sacramento Super. Ct. case No. 34-2013-80001534), California Water
Impact Network, et al. v. Delta Stewardship Council (San Francisco Super. Ct. case No.
CPF-13-513047), Central Delta Water Agency, et al. v. Delta Stewardship Council (San
Francisco Super. Ct. case No. CPF-13-513048), and Save the California Delta Alliance v.
Delta Stewardship Council (San Francisco Super. Ct. case No. CPF-13-513049).


21 The briefing in the consolidated fee case reveals that the resolution of that matter does not
require us to determine the merits of the issues that have become moot in the merits case,
that is, whether the Delta Plan violated the Delta Reform Act in the ways identified by the
trial court.


[20] [21] Finally, we must determine the proper disposition of the moot issues. Ordinarily when
a case becomes moot during the pendency of an appeal, the appellate court will not proceed to
formal judgment, but will dismiss the appeal. (Paul, supra, 62 Cal.2d at p. 134, 41 Cal.Rptr. 468,
396 P.2d 924.) In some instances, however, courts *1055  have concluded it is appropriate instead
to reverse the judgment “solely for the purpose of restoring the matter to the jurisdiction of the
superior court, with directions to the court to dismiss the proceeding.” **477  (Ibid.) In Paul, for
example, the court adopted this approach to avoid implicitly affirming a ruling on the merits by
dismissing the appeal as moot where a judgment ruling a state regulation unconstitutional was
mooted by promulgation of a new regulation. (Id. at pp. 131-132, 134, 41 Cal.Rptr. 468, 396
P.2d 924; see La Mirada, supra, 2 Cal.App.5th at pp. 590-591, 206 Cal.Rptr.3d 343 [although a
reviewing court ordinarily will dismiss the appeal if the case becomes moot, when the controversy
is rendered moot through “subsequent legislative or administrative action” the court may adopt the
alternative applied in Paul].) When the basis for the trial court's judgment becomes nonexistent due
to postjudgment acts or events, an appellate court should “ ‘dispose of the case, not merely of the
appellate proceeding which brought it here.’ [Citation.] That result can be achieved by reversing
the judgment solely for the purpose of restoring the matter to the jurisdiction of the superior court,
with directions to the court to dismiss the proceeding. [Citations.] Such a reversal, of course, does
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not imply approval of a contrary judgment, but is merely a procedural step necessary to a proper
disposition of th[e] case.” (Paul, at pp. 134-135, 41 Cal.Rptr. 468, 396 P.2d 924.)


[22] [23] As discussed above, the remaining issues raised in the Council's brief as to whether the
original Delta Plan violated the Delta Reform Act in the ways identified by the trial court has been
rendered moot as a result of the Council's adoption of the Delta Plan Amendments, i.e., subsequent
administrative action. Because we have declined to reach the merits of these issues, we will follow
the procedure described in Paul and reverse the judgments in the relevant underlying cases 22  for
the limited purpose of returning jurisdiction to the trial court so it can dismiss the moot portions
of those cases. “ ‘ “Where an appeal is disposed of upon the ground of mootness and without
reaching the merits, in order to avoid ambiguity, the preferable procedure is to reverse the judgment
with directions to the trial court to dismiss the action for having become moot prior to its final
determination on appeal. [Citations.]” [Citations.]’ ” (Giles v. Horn (2002) 100 Cal.App.4th 206,
229, 123 Cal.Rptr.2d 735 [reversal with directions to dismiss portion of judgment that had become
moot]; see Coalition for a Sustainable Future in Yucaipa v. City of Yucaipa (2011) 198 Cal.App.4th
939, 941, 944-945, 130 Cal.Rptr.3d 520 [following Paul where the basis for the judgment had
disappeared (the project) before the case could be fully litigated].) This reversal does not imply that
the judgments were erroneous on the merits, but is solely for the purpose of returning jurisdiction to
the trial court by vacating the otherwise *1056  final judgments solely on the ground of mootness.
In following this procedure, we will appropriately avoid affirming the judgments by implication.
(Coalition for a Sustainable Future, at pp. 944-945, 130 Cal.Rptr.3d 520.)


22 The four cases are: North Coast Rivers Alliance, et al. v. Delta Stewardship Council
(Sacramento Super. Ct. case No. 34-2013-80001534); California Water Impact Network,
et al. v. Delta Stewardship Council (San Francisco Super. Ct. case No. CPF-13-513047);
Central Delta Water Agency, et al. v. Delta Stewardship Council (San Francisco Super. Ct.
case No. CPF-13-513048); and Save the California Delta Alliance v. Delta Stewardship
Council (San Francisco Super. Ct. case No. CPF-13-513049)


3.0 Federal and State Water Contractors
The federal and state water contractors (hereafter Water Contractors) are local public agencies
that hold water supply **478  contracts under the CVP or SWP. Pursuant to these contracts, the
Water Contractors divert water from the Delta and convey water previously stored in upstream
reservoirs through the Delta, primarily for urban and agricultural uses in regions south of the
Delta. Collectively, they deliver water to more than 25 million California residents and nearly
three million acres of agricultural lands. 23  The Water Contractors filed separate opening briefs
but have joined in each other's contentions on appeal and have filed joint respondents’ briefs and
reply briefs. Accordingly, we address their contentions together.
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23 The Water Contractors do not hold water rights. Rather, the U.S. Department of Reclamation
holds all water rights to CVP water and the Department of Water Resources holds all
water rights to SWP water. (United States v. State Water Resources Control Bd. (1986) 182
Cal.App.3d 82, 106, 227 Cal.Rptr. 161; see Westlands Water Dist. v. United States (E.D.
Cal. 2001) 153 F.Supp.2d 1133, 1149 [“The United States holds all water rights to CVP
water”].) The Council has asked us to take judicial notice of the amicus curie brief filed
by the Department of Water Resources in the trial court for the limited purpose of showing
that, in the department's view, the Delta Plan complied with the Delta Reform Act and the
petitions challenging the Delta Plan should be denied. That request is denied because the
department's amicus curie brief is not relevant to the resolution of any issue before this court.
(See People ex rel. Lockyer v. Shamrock Foods Co. (2000) 24 Cal.4th 415, 422, fn. 2, 101
Cal.Rptr.2d 200, 11 P.3d 956 (Shamrock Foods) [“any matter to be judicially noticed must
be relevant to a material issue”].)


The Water Contractors contend that the trial court erred in failing to invalidate the Delta Plan's
Water Resources Policy 1 (WR P1)—titled, “Reduce Reliance on the Delta Through Improved
Regional Water Self-Reliance.” According to the Water Contractors, WR P1 is unlawful because
it: (1) exceeds the geographic scope of the Council's regulatory authority under the Delta Reform
Act; (2) exceeds the Council's regulatory authority under the Act by regulating water rights; and
(3) conflicts with the Act by frustrating rather than promoting the coequal goal of providing a more
reliable water supply for the state. The Water Contractors additionally contend the trial court erred
in determining that the Delta Plan's appeal process regarding covered actions is valid. Finally, the
Water Contractors contend the trial court erred in concluding that the Council has the authority
to adopt regulations to promote options for water conveyance in the Delta and storage systems.
They maintain that the Legislature did not expressly or implicitly authorize or require the Council
to adopt regulations in this regard. We find no merit in these contentions.


*1057  3.1 Validity of WR P1
Water Resources Policy 1, which is codified at section 5003 of title 23 of the California Code of
Regulations, provides:


“(a) Water shall not be exported from, transferred through, or used in the Delta if all of the following
apply:


“(1) One or more water suppliers that would receive water as a result of the export, transfer, or use
have failed to adequately contribute to reduced reliance on the Delta and improved regional self-
reliance consistent with all of the requirements listed in paragraph (1) of subsection (c);


“(2) That failure has significantly caused the need for the export, transfer, or use; and
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“(3) The export, transfer, or use would have a significant adverse environmental impact in the
Delta.


“(b) For purposes of Water Code section 85057.5 [subdivision] (a)(3) and section 5001
[subdivision] (j)(1)(E) of this Chapter, this policy covers a proposed action to **479  export water
from, transfer water through, or use water in the Delta, but does not cover any such action unless
one or more water suppliers would receive water as a result of the proposed action.


“(c)(1) Water suppliers that have done all of the following are contributing to reduced reliance on
the Delta and improved regional self-reliance and are therefore consistent with this policy:


“(A) Completed a current Urban or Agricultural Water Management Plan (Plan) which has been
reviewed by the California Department of Water Resources for compliance with the applicable
requirements of Water Code Division 6, Parts 2.55, 2.6, and 2.8;


“(B) Identified, evaluated, and commenced implementation, consistent with the implementation
schedule set forth in the Plan, of all programs and projects included in the Plan that are locally cost
effective and technically feasible which reduce reliance on the Delta; and


“(C) Included in the Plan, commencing in 2015, the expected outcome for measurable reduction
in Delta reliance and improvement in regional self-reliance. The expected outcome for measurable
reduction in Delta reliance and improvement in regional self-reliance shall be reported in the Plan
as the reduction in the amount of water used, or in the percentage of water used, *1058  from
the Delta watershed. For the purposes of reporting, water efficiency is considered a new source of
water supply, consistent with Water Code section 1011(a).


“(2) Programs and projects that reduce reliance could include, but are not limited to, improvements
in water use efficiency, water recycling, stormwater capture and use, advanced water technologies,
conjunctive use projects, local and regional water supply and storage projects, and improved
regional coordination of local and regional water supply efforts.” (Cal. Code Regs., tit. 23, § 5003.)


3.1.1 Geographic Scope of the Council's Regulatory Authority


[24] We reject the Water Contractors’ initial contention that WR P1 is unlawful because it
exceeds the geographic scope of the Council's regulatory authority under the Delta Reform Act.
This argument is predicated on the theory that requiring local water supply agencies—many of
which are located hundreds of miles from the Delta—to undertake actions outside the Delta that
adequately contribute to reduced reliance on the Delta and improved regional self-reliance for
water supply constitutes unlawful regulatory action in excess of the Council's authority. According
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to the Water Contractors, WR P1 violates the Act because the Council's regulatory authority is
limited to land use actions that occur within the boundaries of the Delta and Suisun Marsh. We
disagree.


Under the Delta Reform Act, a state or local land use action that qualifies as a “covered action”
must be consistent with the Act. (§ 85022, subd. (a).) To qualify as a “covered action” subject to
the regulatory authority of the Council, a land use action must meet certain conditions, including
“occur, in whole or in part, within the boundaries of the Delta or Suisun Marsh” (§ 85057.5, subd.
(a)(1)), “be carried out, approved, or funded by the state or a local public agency” (§ 85057.5,
subd. (a)(2)), be “covered by one or more provisions of the Delta Plan” (§ 85057.5, subd. (a)(3)),
and “have a significant impact on achievement of one or both of the coequal goals” (§ 85057.5,
subd. (a)(4)).


In enacting the Delta Reform Act, the Legislature expressly found that the coequal goal of
“[p]roviding a more reliable water supply for the state involves implementation **480  of water
use efficiency and conservation projects, wastewater reclamation projects, desalination, and new
and improved infrastructure, including water storage and Delta conveyance facilities.” (§ 85004,
subd. (b).) The Act provides that it is the policy of California to establish a governance structure
with the authority and responsibility to achieve various objectives, which the Legislature declared
are “inherent in *1059  the coequal goals for management of the Delta.” (§ 85020.) As particularly
relevant here, these objectives include managing the Delta's water and environmental resources
and the water resources of the state over the long term, promoting statewide water conservation,
water use efficiency, and sustainable water use, and expanding statewide water storage. (§ 85020,
subds. (a), (c), (d), (e), & (f).) The Act further provides that it is the policy of California “to reduce
reliance on the Delta in meeting California's future water supply needs through a statewide strategy
of investing in improved regional supplies, conservation, and water use efficiency.” (§ 85021.)
Toward this end, the Legislature mandated that “[e]ach region that depends on water from the
Delta watershed shall improve its regional self-reliance for water through investment in water use
efficiency, water recycling, advanced water technologies, local and regional water supply projects,
and improved regional coordination of local and regional water supply efforts.” (§ 85021.)


The Delta Reform Act mandates that the Delta Plan “promote statewide water conservation, water
use efficiency, and sustainable use of water,” (§ 85303) and include measures to promote a more
reliable water supply that address all of the following: “(1) Meeting the needs for reasonable and
beneficial uses of water”; “(2) Sustaining the economic vitality of the state”; and “(3) Improving
water quality to protect human health and the environment.” (§ 85302, subd. (d)(1)-(3).) As policy
foundations, the Act states: “The longstanding constitutional principle of reasonable use and the
public trust doctrine shall be the foundation of state water management policy and are particularly
important and applicable to the Delta.” (§ 85023.)
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In our view, WR P1 clearly falls within the scope of the regulatory authority delegated to the
Council under the Delta Reform Act. By its express terms, the policy regulates land use actions
that will occur within the boundaries of the Delta. It prohibits water from being exported from,
transferred through, or used in the Delta if: (1) the water suppliers that would receive water as a
result of these activities have failed to adequately contribute to the Act's stated policy of reducing
reliance on the Delta through improved regional self-reliance for water supply; (2) that failure has
significantly caused the need for the export, transfer, or use; and (3) the export, transfer, or use
would have a significant adverse environmental impact in the Delta. (Cal. Code Regs., tit. 23, §
5003.) WR P1 is consistent with achieving the coequal goals of the Act, specific policy objectives
articulated by the Legislature, including objectives declared to be inherent in the coequal goals, and
the constitutional principle of reasonable use and the public trust doctrine. That WR P1 requires
water suppliers to undertake certain actions outside the geographical boundaries of the Delta in
order to receive water exported from, transferred through, or used in the Delta does not render the
policy in excess of the Council's regulatory authority. Even if these actions are considered part of
the regulated activity, the Act requires only that a *1060  covered action “occur, in whole or in
part, within the boundaries of the Delta or Suisun Marsh.” (§ 85057.5, subd. (a)(1).) Moreover,
the Act specifically authorizes the Council to adopt and implement a legally **481  enforceable
Delta Plan that furthers the coequal goal of providing a more reliable water supply for California,
which includes reduced reliance on the Delta in meeting California's future water supply needs
through a statewide strategy of investing in improved regional supplies, conservation, and water
use efficiency. To achieve the objective of reduced reliance, the Act mandates improved regional
self-reliance from each region that depends on water from the Delta watershed, which includes
regions outside the geographical boundaries of the Delta. The Water Contractors, for their part,
have not pointed to any language in the Act convincing us that their statutory interpretation is
correct. Had the Legislature intended the Water Contractors’ more limited view of the Council's
regulatory authority, it could have easily so stated.


[25] We find no merit in the Water Contractors’ suggestion that WR P1 is in excess of the
Council's authority because it is “implausible” the Legislature “anoint[ed]” the Council as arbiter
of local water supply management given “the robust legislation already in place” governing
such management—Division 6 of the Water Code (§§ 10000-12999), titled, “Conservation,
Development, and Utilization of State Water Resources.” It is a settled principle of statutory
construction that the Legislature “ ‘is deemed to be aware of statutes ... already in existence, and to
have enacted ... a statute in light thereof. [Citation.]’ ” (People v. Yartz (2005) 37 Cal.4th 529, 538,
36 Cal.Rptr.3d 328, 123 P.3d 604.) Even a cursory review of the statutory scheme and the record
confirms that the Legislature was well aware of existing statutory law governing the management
of water resources and enacted the Delta Reform Act in light thereof with the intent of granting
the Council broad regulatory authority to achieve the coequal goals, (see, e.g., §§ 85001, subds.
(a), (c), 85020, 85031, 85032, 85210, subd. (i), 85300), which includes the authority to adopt WR
P1. Indeed, at the outset of the Act, the Legislature expressly found and declared that the “Delta
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watershed and California's water infrastructure are in crisis and existing Delta policies are not
sustainable. Resolving the crisis requires fundamental reorganization of the state's management
of Delta watershed resources.” (§ 85001, subd. (a), italics added.) The Legislature acknowledged
that the Act was enacted in response to the Strategic Plan developed by the Task Force (§ 85001,
subd. (b)), which found that the Delta is in crisis and specifically concluded: “Compounding
the crisis is that the current governance structure for water and the Delta has failed. More than
200 federal, state, and local government agencies have some jurisdiction in the Delta. Everyone
is involved but no one is [in] charge. Moreover, existing fragmentation of policies and projects
guarantees continued failure in restoring the Delta ecosystem and in ensuring *1061  reliable water
supplies for California.” The Strategic Plan therefore recommended that the Legislature create a
new governance structure with needed legal authority and competencies to achieve the coequal
goals of restoring the Delta's ecosystem and creating a more reliable water supply for California.
The Legislature followed this recommendation. (See, e.g., §§ 85001, subd. (c), 85020, subds. (a)-
(h), 85210, subd. (i).)


3.1.2 The Council's Regulatory Authority Over Water Rights


[26] We also reject the Water Contractors’ contention that WR P1 is unlawful because the Council
has no regulatory authority over water rights under the Delta Reform Act. According to the Water
Contractors, the Water Board is the only administrative **482  agency authorized to regulate water
rights. We disagree.


[27] [28] Resolution of the statutory question before us does not require an extended discussion
of California water law principles. It suffices to say that water use by those holding water rights
in California “ ‘is limited by the “reasonable use” doctrine, which forbids the waste of water or
its unreasonable use.’ ” (Siskiyou County Farm Bureau v. Department of Fish & Wildlife (2015)
237 Cal.App.4th 411, 423, 188 Cal.Rptr.3d 141.) In addition, the public trust doctrine vests the
state with authority to act as trustee of all waters of the state for the benefit of the people to ensure
that water resources are put to beneficial use to the fullest extent of which they are capable, and
to prevent waste or unreasonable use of water. (Id. at pp. 423-424, 188 Cal.Rptr.3d 141.)


[29] The Legislature has granted the Water Board “ ‘broad authority to control and condition water
use, insuring utilization consistent with public interest.’ [Citation.] Its enabling statute [ (section
174) ] describes the Board's function as ‘to provide for the orderly and efficient administration of
the water resources of the state’ and grants it the power to ‘exercise the adjudicatory and regulatory
functions of the state in the field of water resources.’ [Citation.] In that role, the Board is granted
‘any powers ... that may be necessary or convenient for the exercise of its duties authorized by
law’ [citation], including the power to ‘make such reasonable rules and regulations as it may
from time to time deem advisable ....’ [Citation.] Among its other functions, ‘the ... board shall
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take all appropriate proceedings or actions before executive, legislative, or judicial agencies to
prevent waste, unreasonable use, unreasonable method of use, or unreasonable method of diversion
of water in this state.’ [Citation.] The Board's authority to prevent unreasonable or wasteful use
of water extends to all users, regardless of the basis under which the users’ water rights are
held.” (Light v. State Water Resources Control Bd. (2014) 226 Cal.App.4th 1463, 1481-1482, 173
Cal.Rptr.3d 200.)


*1062  In support of their contention that the Council has no regulatory authority over water
rights, the Water Contractors rely on several “savings” clauses set forth in sections 85031 and
85032. As relevant here, section 85031, subdivision (a) provides: “This division [ (i.e., the Delta
Reform Act) ] does not diminish, impair, or otherwise affect in any manner whatsoever any ...
water rights protections ... provided under the law.” (§ 85031, subd. (a).) Subsection (d) of the
same section provides: “Unless otherwise expressly provided, nothing in [the Act] supersedes,
reduces, or otherwise affects existing legal protections, both procedural and substantive, relating
to the state board's regulation of diversion and use of water .... Nothing in [the Act] expands or
otherwise alters the board's existing authority to regulate the diversion and use of water or the
courts’ existing concurrent jurisdiction over California water rights.” (§ 85031, subd. (d).) Section
85032, subdivision (i) provides that the Act does not affect “[a]ny water right.” (§ 85032, subd. (i).)


Contrary to the Water Contractors’ contention, nothing in the statutory provisions on which they
rely establishes that the Council lacks regulatory authority over water rights under the Delta
Reform Act. When considered in its entirety, the statutory scheme makes clear that the Council
has such authority. The Legislature's stated intent in enacting the Act was to “provide for the
sustainable management of the ... Delta ecosystem, to provide for a more reliable water supply
for the state, to protect and enhance the quality of water **483  supply from the Delta, and to
establish a governance structure that will direct efforts across state agencies to develop a legally
enforceable Delta Plan,” (§ 85001, italics added) which is defined as a comprehensive, long-term
management plan for the Delta as adopted by the Council (§ 85059) that furthers the coequal goals
(§§ 85054, 85300, subd. (a)). The Legislature expressly declared that it is the policy of California
to “[e]stablish a new governance structure with the authority, responsibility, and accountability”
to achieve the following objectives, which are inherent in the coequal goals for management of
the Delta: “(a) Manage the Delta's water and environmental resources and the water resources
of the state over the long term. [¶] (b) Protect and enhance the unique cultural, recreational, and
agricultural values of the California Delta as an evolving place. [¶] (c) Restore the Delta ecosystem,
including its fisheries and wildlife, as the heart of a healthy estuary and wetland ecosystem. [¶]
(d) Promote statewide water conservation, water use efficiency, and sustainable water use. [¶] (e)
Improve water quality to protect human health and the environment consistent with achieving
water quality objectives in the Delta. [¶] (f) Improve the water conveyance system and expand
statewide water storage. (§ 85020.) As policy foundations, the Delta *1063  Reform Act provides:
“The longstanding constitutional principle of reasonable use and the public trust doctrine shall be
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the foundation of state water management policy and are particularly important and applicable to
the Delta.” (§ 85023.)


The Legislature directed the Council to “establish and oversee a committee of agencies responsible
for implementing the Delta Plan,” and mandated that “[e]ach agency shall coordinate its actions
pursuant to the Delta Plan with the council and the other relevant agencies.” (§ 85204.) The
Legislature further mandated that the Council consult with state agencies with responsibilities
in the Delta in developing the Delta Plan (e.g., Water Board), and that, upon the request of the
Council, such state agencies must cooperate with the Council in developing the Delta Plan. (§
85300, subd. (b).) The Legislature authorized the Council to adopt regulations as needed to carry
out its powers and duties identified in the Act. (§ 85210, subd. (i).)


We conclude that the Legislature's delegation of authority to the Council under the Delta Reform
Act includes the authority to regulate water use by those holding water rights in furtherance of the
Council's duty to adopt and implement a legally enforceable Delta Plan that furthers the coequal
goals in a manner consistent with the reasonable use and public trust doctrines. The scope of this
regulatory authority is limited under the Act to state and local land use actions that qualify as
covered actions. (§ 85022, subd. (a); see § 85057.5, subd. (a) [defining covered actions, which are
geographically limited to plans, programs, or projects that will occur, in whole or part, within the
boundaries of the Delta or Suisun Marsh].) That the Council's authority to regulate water use under
the Act overlaps with the Water Board's regulatory jurisdiction is not a basis to invalidate WR P1.
(See Pacific Lumber Co. v. State Water Resources Control Bd. (2006) 37 Cal.4th 921, 932-936,
38 Cal.Rptr.3d 220, 126 P.3d 1040 [concluding that both the Water Board and the Department of
Forestry could regulate water quality impacts of proposed timber harvest, noting that “overlapping
jurisdiction” is “an uncontroversial concept under our law even absent a savings clause”].) Indeed,
the statutory scheme reflects that the Legislature intended an overlap in regulatory authority and
for the Council to work and coordinate its actions with all **484  agencies having responsibilities
in the Delta, including the Water Board.


Because the relevant statutory language is clear and unambiguous, we need not consider the
legislative history cited by the Water Contractors in resolving this claim. (People v. Valencia (2017)
3 Cal.5th 347, 357, 220 Cal.Rptr.3d 230, 397 P.3d 936.) But even if we were to consider the
legislative history, we find it does not support the conclusion that the Council has no regulatory
authority over water rights under the Delta Reform Act.


*1064  3.1.3 Whether WR P1 Conflicts with the Delta Reform Act


[30] Finally, we reject the Water Contractors’ contention that WR P1 is unlawful because it
conflicts with the Delta Reform Act by frustrating rather than promoting the coequal goal of
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providing a more reliable water supply for California. According to the Water Contractors,
prohibiting water supply covered actions and water transfers through the Delta diminishes water
supply reliability by denying access to otherwise available Delta water supplies. We find no merit
in this contention.


As we concluded above, WR P1 is consistent with the Delta Reform Act and furthers the coequal
goal of providing a more reliable water supply for California. This conclusion is supported
by evidence in the record. Prior to the Legislature's enactment of the Act, the Strategic Plan
determined that creating a more reliable water supply for California would require, among other
things, increased storage, Californians to become less dependent on water supply from the Delta,
statewide efforts to conserve water, and more responsible use of existing supplies. The Strategic
Plan concluded that conservation, water system efficiency, and promoting regional self-sufficiency
are among the actions that are most likely to improve California's water future in the near term. The
Water Contractors have failed to provide legal analysis demonstrating that WR P1 conflicts with
any provision of the Act. 24  Moreover, as in the trial court, they have failed to identify evidence
in the record showing that WR P1 will not further a more reliable water supply for California.


24 We reject the Water Contractors’ contention that the reduced reliance policy set forth in
section 85021 does not support WR P1. WR P1 is consistent with the policy objective and
the means by which to achieve that objective articulated by the Legislature in section 85021.
Because we find the language of this statutory provision to be clear and unambiguous,
including the term “future” in the context of reducing “reliance on the Delta in meeting
California's future water supply needs,” we need not consider the legislative history cited
by the Water Contractors in support of their position. (Nolan v. City of Anaheim (2004) 33
Cal.4th 335, 340, 14 Cal.Rptr.3d 857, 92 P.3d 350.) We note the Council has asked us to
take judicial notice of legislative history related to this issue and the definition of “future.”
That request is denied; the legislative history of section 85021 and the definition of “future”
as used in that provision are not relevant to the resolution of any issue before the court.
(Shamrock Foods, supra, 24 Cal.4th at p. 422, fn. 2, 101 Cal.Rptr.2d 200, 11 P.3d 956 [“any
matter to be judicially noticed must be relevant to a material issue”].)


3.2 The Delta Plan's Appeal Process
The Water Contractors contend that the Delta Plan's procedures governing appeals of covered
actions, which allow for multiple appeals and remands of an agency's certification of consistency
with the Delta Plan, is in excess of the regulatory authority delegated to the Council under the Delta
Reform Act. *1065  According to the Water Contractors, the plain language of section 85225.25
limits the Council's appellate review of a covered action to a single appeal **485  of a certification
of consistency and vests the certifying agency with the discretion to proceed with a covered action,
even if the Council has found insufficient evidence for the initial certification, so long as the agency
files a revised certification addressing the Council's findings. The Water Contractors maintain that
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section 85225.25 “expressly leaves the ultimate decision on how and whether to implement the
covered action with the certifying agency.” We disagree.


[31] [32] [33] [34] [35] [36] [37] [38] [39] [40] “ ‘ “A fundamental rule of statutory
construction is that a court should ascertain the intent of the Legislature so as to effectuate the
purpose of the law. [Citations.] In construing a statute, our first task is to look to the language
of the statute itself. [Citation.] When the language is clear and there is no uncertainty as to
the legislative intent, we look no further and simply enforce the statute according to its terms.
[Citations.] [¶] Additionally, however, we must consider the [statutory language] in the context
of the entire statute [citation] and the statutory scheme of which it is a part. ‘We are required
to give effect to statutes “according to the usual, ordinary import of the language employed in
framing them.” [Citations.]’ [Citations.] ‘ “If possible, significance should be given to every word,
phrase, sentence and part of an act in pursuance of the legislative purpose.” [Citation.] ... “When
used in a statute [words] must be construed in context, keeping in mind the nature and obvious
purpose of the statute where they appear.” [Citations.] Moreover, the various parts of a statutory
enactment must be harmonized by considering the particular clause or section in the context of
the statutory framework as a whole. [Citations.]’ ” ’ ” (Renee J. v. Superior Court (2001) 26
Cal.4th 735, 743, 110 Cal.Rptr.2d 828, 28 P.3d 876.) “Ultimately we choose the construction that
comports most closely with the apparent intent of the lawmakers, with a view to promoting rather
than defeating the general purpose of the statute. [Citations.] Any interpretation that would lead to
absurd consequences is to be avoided.” (Allen v. Sully-Miller Contracting Co. (2002) 28 Cal.4th
222, 227, 120 Cal.Rptr.2d 795, 47 P.3d 639.)


Under the Delta Reform Act, state and local land use actions that qualify as “ ‘covered actions’
” under section 85057.5 must be consistent with the Delta Plan. (§ 85022, subd. (a).) The Act
requires any state or local public agency that proposes to undertake a covered action to prepare a
written certification of consistency prior to initiating the implementation of that covered action,
with detailed findings as to whether the covered action is consistent with the Delta Plan, and then to
submit that certification to the Council. (§ 85225.) Any person may challenge a proposed covered
action as inconsistent with the Delta Plan, in that it will have a significant adverse impact on
achievement of one or both of the coequal goals, by filing an appeal with regard to a certification
of consistency submitted to the Council. *1066  (§ 85225.10, subd. (a).) If no appeal is filed, the
state or local public agency may proceed to implement the covered action. (§ 85225.15.) If an
appeal is filed, the Council must hold a hearing, unless it is determined that the issue raised on
appeal is not within the Council's jurisdiction or does not raise an appealable issue. (§ 85225.20.)


After a hearing on an appealed action, the Council is required to make “specific written findings
either denying the appeal or remanding the matter to the state or local public agency for
reconsideration of the covered action based on the finding that the certification of consistency
is not supported by substantial evidence in the record before the state or local public **486
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agency that filed the certification. Upon remand, the state or local agency may determine whether
to proceed with the covered action. If the agency decides to proceed with the action or with the
action as modified to respond to the findings of the council, the agency shall, prior to proceeding
with the action, file a revised certification of consistency that addresses each of the findings made
by the council and file that revised certification with the council.” (§ 85225.25.) The Legislature
mandated that the Council adopt administrative procedures governing appeals. (§ 85225.30.)


In Appendix D—titled, “Administrative Procedures Governing Appeals, Statutory Provisions
Requiring Other Consistency Reviews, and Other Forms of Review or Evaluation by the
Council”—the Delta Plan sets forth a detailed description of the administrative procedures
governing appeals of certifications of consistency submitted to the Council by a state or local
public agency. As relevant here, the Delta Plan provides that any person, including any member of
the Council or its executive officer, may file an appeal with regard to a certification of consistency
submitted to the Council, claiming that a proposed covered action is inconsistent with the Delta
Plan and, as a result of that inconsistency, that action will have a significant adverse impact on the
achievement of one or both of the goals of the Act. The Delta Plan further provides that the Council
must “make its decision on the appeal within 60 days of hearing the appeal, and [must] make
specific written findings defining the covered action under review and either denying the appeal or
remanding the matter to the state or local public agency for reconsideration of the covered action
based on the finding that the certification of consistency is not supported by substantial evidence
in the record before the state or local public agency that filed the certification.” Finally, the Delta
Plan provides that, “No covered action which is the subject of an appeal shall be implemented
unless one of the following conditions has been met: [¶] a) The council has denied the appeal;
[¶] b) The public agency has pursuant to Water Code section 85225.[2]5 decided to proceed
with the action as proposed or modified and has filed with the council a revised certification of
consistency addressing each of the findings made by the council, 30 days has elapsed and no person
has appealed the revised certification; or [¶] c) The council or its *1067  executive officer has
dismissed the appeal for one or both of the following reasons: [¶] 1. The appellant has failed to
provide information in her possession or under her control within the time requested or [¶] 2. The
issue raised is not within the council's jurisdiction or fails to raise an appealable issue.” The Delta
Plan explains, “If the covered action is found to be inconsistent, the project may not proceed until
it is revised so that it is consistent with the Delta Plan.”


[41] [42] We find no merit in the Water Contractors’ contention that the Delta Plan's appeal
process violates the Delta Reform Act by permitting an appeal to be taken from a revised
certification of consistency submitted to the Council. The Water Contractors’ interpretation of
section 85225.25 is not supported by the plain language of the statute, which provides that, when
an appealed action is remanded to the state or local agency for reconsideration of the covered
action based on the Council's determination that the certification of consistency is not supported
by substantial evidence, “the state or local agency may determine whether to proceed with the
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covered action. If the agency decides to proceed with the action or with the action as modified
to respond to the findings of the council, the agency shall, prior to proceeding with the action,
file a **487  revised certification of consistency that addresses each of the findings made by the
council and file that revised certification with the council.” (§ 85225.25.) The Water Contractors
construe this language as prohibiting any appeal challenging a revised certification of consistency
submitted to the Council. In doing so, they violate the “cardinal rule” of statutory construction
that courts must not add statutory language not included therein. (Security Pacific National Bank
v. Wozab (1990) 51 Cal.3d 991, 998, 275 Cal.Rptr. 201, 800 P.2d 557; see Code Civ. Proc, § 1858
[“In the construction of a statute or instrument, the office of the Judge is simply to ascertain and
declare what is in terms or in substance contained therein, not to insert what has been omitted, or
to omit what has been inserted.”].) By its express terms, the Act permits any person who claims
that a proposed covered action is inconsistent with the Delta Plan to file an appeal challenging a
certification of consistency submitted to the Council. (§ 85225.10, subd. (a).) The Act makes no
exception when a revised certification of consistency is submitted to the Council. Surely, if the
Legislature had intended to prohibit an appeal under such circumstances, it would have simply said
so. It did not. The Water Contractors’ reliance on legislative history to support their interpretation is
misplaced. Where, as here, “ ‘there is no ambiguity or uncertainty in the language, the Legislature
is presumed to have meant what it said, and we need not resort to legislative history to determine the
statute's true meaning.’ ” (People v. Skiles (2011) 51 Cal.4th 1178, 1185, 126 Cal.Rptr.3d 456, 253
P.3d 546; *1068 Equilon, supra, 29 Cal.4th at p. 61, 124 Cal.Rptr.2d 507, 52 P.3d 685 [“Where ...
legislative intent is expressed in unambiguous terms, we must treat the statutory language as
conclusive; ‘no resort to extrinsic aids is necessary or proper.’ ”].)


We note that the Water Contractors’ interpretation of the Delta Reform Act must also be rejected
because construing the statute in the manner they urge would defeat the Legislature's stated intent
that state and local land use actions that qualify as covered actions must be consistent with the
Delta Plan, (§ 85022, subd. (a)) and that the Delta Plan be legally enforceable (§ 85001, subd.
(c)). The Legislature established a specific process by which the Council ensures that proposed
covered actions are consistent (i.e., comply) with the Delta Plan. (§§ 85225-85225.25.) If we were
to adopt the Water Contractors’ construction of the Act, the Council would lack the authority
to enforce compliance with the Act under certain circumstances. Such a construction does not
comport with the Legislature's stated intent. Therefore, we cannot conclude that the Legislature
intended to prohibit the filing of an appeal challenging a state or local agency's submission of a
revised certification of consistency.


Finally, we reject the Water Contractors’ assertion that their interpretation of the Act “does not
mean the consistency requirement is unenforceable” because “[a] party opposed to a covered action
may still challenge a revised consistency determination in the courts.” The Water Contractors
cite no statutory text or otherwise provide any meaningful legal analysis or authority supporting
their assertion. We therefore deem this point to be without foundation, requiring no further
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discussion. (Central Valley Gas Storage, LLC v. Southam (2017) 11 Cal.App.5th 686, 694-695,
217 Cal.Rptr.3d 715.)


3.3 The Council's Regulatory Authority Regarding Water Conveyance in the Delta and
Storage Systems


Section 85304 provides: “The Delta Plan shall promote options for new and improved **488
infrastructure relating to the water conveyance in the Delta, storage systems, and for the operation
of both to achieve the coequal goals.” The Delta Plan explained that the Council did not adopt any
recommendations or policies related to these requirements due to the ongoing development of the
Bay Delta Conservation Plan (BDCP), a major project considering large-scale improvements in
water conveyance and large-scale ecosystem restoration in the Delta, which must be incorporated
into the Delta Plan if it meets certain statutory requirements set forth in section 85320. The Delta
Plan stated that “[t]he BDCP process is considering a range of options for conveying water through
or around the Delta,” and that the BDCP “is being developed to contribute to improving water
supply reliability by modifying Delta conveyance facilities to create a more natural flow pattern in
the Delta *1069  and allow for water exports when hydrologic conditions result in the availability
of sufficient water, consistent with the requirements of State and federal law and the terms and
conditions of SWP and CVP water delivery contracts, and other existing applicable agreements.”
The Delta Plan noted that the BDCP process was not complete at the time it was published, and
concluded that the agencies pursuing the BDCP were in the best position to develop possible
conveyance options, evaluate the options, and decide on the best one. The Delta Plan, however,
noted that the Council intended to revisit the issue of conveyance to determine how to facilitate
improved conveyance facilities if the BDCP process was not completed by January 1, 2016.


The trial court found that the Delta Plan violated the Delta Reform Act because it did not include
any regulatory policies or recommendations regarding conveyance options or storage systems in
violation of section 85304. The court acknowledged that the BDCP, if finalized, would likely
contain a conveyance choice but reasoned that any future modifications to the Delta Plan are not
relevant to whether the plan currently complies with the Act. In response to the Council's motion
for clarification, the trial court determined that the Council had the discretion to satisfy the statutory
requirements set forth in section 85304 by adopting legally enforceable regulations or nonbinding
recommendations.


On appeal, the Water Contractors contend that the trial court erred because the Delta Reform Act
does not authorize the Council to adopt legally enforceable regulations to satisfy the requirements
set forth in section 85304. We disagree.


[43] As an initial matter, we note that the documents subject to judicial notice demonstrate that the
Delta Plan Amendments do not include any regulatory policy intended to be a legally enforceable
regulation that satisfies the requirements set forth in section 85304. Rather, the Council adopted
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a set of recommendations in this regard. Under these circumstances, we would ordinarily decline
to consider the issue raised by the Water Contractors on the ground that it fails to present a
justiciable controversy. (Association of Irritated Residents v. Department of Conservation (2017)
11 Cal.App.5th 1202, 1223, 218 Cal.Rptr.3d 517 [under the justiciability doctrine, the duty of
every court is to decide actual controversies by a judgment which can be carried into effect, and
not to declare principles or rules of law which cannot affect the matter in issue in the case before
it].) However, this issue is ripe for review, and we will address it here, because various parties 25


contend that the **489  trial court erred by failing to conclude that the Delta Reform Act requires,
*1070  rather than permits, the Council to adopt legally enforceable regulations to satisfy the
requirements of section 85304.


25 The parties include the petitioners in California Water Impact Network, et al. v. Delta
Stewardship Council (San Francisco Super. Ct. case No. CPF-13-513047), Central Delta
Water Agency, et al. v. Delta Stewardship Council (San Francisco Super. Ct. case No.
CPF-13-513048), and Save the California Delta Alliance v. Delta Stewardship Council (San
Francisco Super. Ct. case No. CPF-13-513049).


[44] We find no error. As we have explained, the Legislature delegated broad authority to the
Council to “adopt regulations or guidelines as needed to carry out the powers and duties identified
in this [Act].” (§ 85210, subd. (i).) Under section 85304, the Legislature mandated that the Delta
Plan “promote options for new and improved infrastructure relating to the water conveyance in
the Delta, storage systems, and for the operation of both to achieve the coequal goals.” However,
nothing in this provision or any other provision in the Act can be construed as requiring the Council
to adopt regulations to satisfy the requirements in section 85304. Under the Act, the Council
has the discretion to adopt recommendations or regulations to satisfy these requirements. 26  Had
the Legislature intended to limit the Council's discretion in how to satisfy the requirements of
section 85304, it would have included express statutory language doing so. It did not. As we
concluded above, that the Act requires the Council to adopt and implement a legally enforceable
Delta Plan, does not compel the conclusion that the Council was required to adopt legally
enforceable regulations to satisfy the requirements in section 85304. The Delta Plan is not rendered
unenforceable by the absence of regulations in this regard. Moreover, the language of the Act
makes clear that the Legislature chose to grant the Council broad authority to apply its expertise
in determining how to fulfill its obligations under the Act to achieve the coequal goals, including
whether to adopt regulations or recommendations to satisfy the requirements in section 85304.


26 The Council has asked us to take judicial notice of the definition of “promote” in the
Oxford Dictionary. The Council's request does not include the definition but rather a link
to the “UK English” dictionary from the Oxford University Press (https://www.lexico.com/
definition/future). We note the “US English” dictionary definition of “promote” varies
only slightly from the definition the Council offers (https://www.lexico.com/en/definition/
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future). We grant the Council's request. (Evid. Code, § 451, subd. (e) [judicial notice shall
be taken of “[t]he true signification of all English words and phrases and of all legal
expressions”].) The Oxford Dictionary (UK version) defines “promote” to mean “[s]upport
or actively encourage (a cause, venture, etc.); further the progress of.” (Oxford University
Press (Online ed. 2019) <https://www.lexico.com/definition/future> [as of Apr. 7, 2020],
archived at: <https://perma.cc/8KE6-7RRV>.) The dictionary gives the following example
sentence: “ ‘some regulation is still required to promote competition.’ ” (Ibid.) The adoption
of recommendations or regulations to satisfy the requirements in section 85304 fall within
the definition of “promote.”


*1071 4.0 CDWA and C-WIN 27


27 The petitioners in Central Delta Water Agency, et al. v. Delta Stewardship Council (San
Francisco Super. Ct. case No. CPF-13-513048) and California Water Impact Network, et al.
v. Delta Stewardship Council (San Francisco Super. Ct. case No. CPF-13-513047) have filed
a joint brief. We refer to these petitioners collectively as CDWA and C-WIN.


CDWA and C-WIN are comprised of: (1) Delta-based local governmental entities, including
water agencies and reclamation districts; (2) California nonprofit public interest organizations and
nonprofit public benefit organizations; and (3) landowners in the Delta. CDWA and C-WIN filed
a joint respondent's brief on appeal. That brief also includes the opening brief for **490  CDWA's
cross-appeal. C-WIN did not file an appeal or cross-appeal.


In its cross-appeal, CDWA contends the trial court erred in failing to invalidate certain portions
of the Delta Plan (e.g., WR P1) on the ground that they are not based on best available science
and the advice provided by the Delta Independent Science Board (hereafter DISB). According
to CDWA the Council treated the mandatory language of section 85308 as “mere suggestion,
blatantly disregarding DISB comments while drafting the Delta Plan,” including, among other
things, disregarding DISB's recommendation to provide clear performance measures and triggers,
conceptual modeling, or references to conceptual models guiding development of the Delta Plan.
In support of its claim, CDWA states, “Petitioners do not allege that the Delta Plan's underlying
science was improper, but rather that portions of the Delta Plan are not supported by any science.
Wholly failing to provide scientific support for the Delta Plan, and not following DISB direction
on such issues, violated section 85308, subdivision (a).” We conclude that CDWA has failed to
demonstrate error.


As part of the Delta Reform Act, the Legislature established the DISB (§ 85280, subd. (a)) and
mandated that the Delta Plan “[b]e based on the best available scientific information and the
independent science advice provided by the ... [DISB]” (§ 85308, subd. (a); see § 85302, subds.
(a), (g) [“the council shall make use of the best available science” in implementing the Delta Plan
to “further the restoration of the Delta ecosystem and a reliable water supply”] ). The Act requires
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the DISB to “provide oversight of the scientific research, monitoring, and assessment programs
that support adaptive management of the Delta through periodic reviews of each of those programs
that shall be scheduled to ensure that all Delta scientific research, monitoring, and assessment
programs are reviewed at least once every four years,” (§ 85280, subd. (a)(3)) and to “submit to
the council a report on the results of each review, including recommendations for any changes in
the programs reviewed by the board” (§ 85280, subd. (a)(4)).


*1072 [45] [46] The trial court rejected CDWA's contention that the Council had failed to use
best available science with respect to various portions of the Delta Plan, including the adoption of
WR P1 and several other regulatory policies. The court found that the Council had either used best
available science or that CDWA had failed to establish that the Council had not used best available
science. On appeal, CDWA has framed its argument as a legal question as to whether the Delta Plan
was required to be based on best available science and the advice of the DISB. 28  However, the
question for us is whether there is no substantial evidence supporting a finding that the allegedly
defective portions of the Delta Plan were based on best available science and the advice of the
DISB. This is because the nature of the alleged defects in the Delta Plan are predominantly factual.
(See Vineyard Area Citizens for Responsible Growth, Inc. v. City of Rancho Cordova (2007) 40
Cal.4th 412, 426-427, 435, 53 Cal.Rptr.3d 821, 150 P.3d 709.) In applying the substantial evidence
standard, the appellant bears the **491  burden of proving there was no substantial evidence in
the record to support the agency's decision. (California Native Plant Society v. City of Rancho
Cordova (2009) 172 Cal.App.4th 603, 626, 91 Cal.Rptr.3d 571.) To do so, appellant must set forth
in its brief all the material evidence, not merely evidence supporting its position. (Ibid.) The reason
for this is that “if the appellants fail to present us with all the relevant evidence, then the appellants
cannot carry their burden of showing the evidence was insufficient to support the agency's decision
because support for that decision may lie in the evidence the appellants ignore.” (State Water
Resources Control Bd. Cases, supra, 136 Cal.App.4th at pp. 749-750, 39 Cal.Rptr.3d 189.)


28 The Council does not dispute this point. Indeed, the Delta Plan specifically acknowledges
that the Act requires the plan to be based on the best available scientific information and
the independent science advice provided by the DISB. (§ 85308, subds. (a) & (f).) The issue
is not whether this is a mandatory statutory requirement but rather whether the Delta Plan
violated this requirement in the ways identified by CDWA.


[47] [48] [49] The Council contends that CDWA has forfeited its claim of error by offering a
one-sided recitation of the evidence. We agree. Where, as here, an opening brief fails to recite and
discuss the record that supports the challenged agency decision, the appellant is deemed to have
forfeited the substantial evidence argument. (State Water Resources Control Bd. Cases, supra, 136
Cal.App.4th at p. 749, 39 Cal.Rptr.3d 189.) “A reviewing court will not independently review the
record to make up for appellant's failure to carry his burden.” (Defend the Bay v. City of Irvine
(2004) 119 Cal.App.4th 1261, 1266, 15 Cal.Rptr.3d 176.)
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[50] We are unpersuaded by CDWA's contention that the Act required the Council, as a matter of
law, to include all of the recommendations and advice provided by the DISB in the original Delta
Plan. The text of the statute does not impose such a requirement. The statute mandates that the
*1073  Delta Plan be built upon principles of adaptive management (§ 85052) and be based on
the best available scientific information and advice provided by the DISB (§ 85308, subds. (a),
(f)). CDWA has not provided authority and legal analysis convincing us that their interpretation
is correct.


5.0 Delta Alliance
Delta Alliance is an unincorporated association. Its organizational purpose is to work with local,
state, and federal government agencies to create a balanced state water plan that keeps the Delta
a safe and healthy environment while providing reasonable water exports for other parts of the
state. Its members include people who own homes in the Delta, recreate in the Delta, and earn
their living working for Delta-related businesses.


Delta Alliance contends that the 73 recommendations set forth in the Delta Plan are invalid because
they constitute regulations within the meaning of the APA and were not adopted in compliance
with the rulemaking procedures of the APA. Delta Alliance further contends that Appendix A to
the Delta Plan is invalid because it constitutes an interpretative regulation within the meaning of
the APA that was not adopted in compliance with the rulemaking procedures of the APA. From
this premise, Delta Alliance argues that the Council's decision not to adopt water conveyance
regulations or recommendations based on Appendix A is void and should be “set aside.” Finally,
Delta Alliance contends that the trial court erred in failing to invalidate the Delta Plan's flow
policy, i.e., Ecosystem Restoration Policy 1 (ER P1)—titled, “Delta Flow Objectives.” According
to Delta Alliance, the trial court should have invalidated ER P1 on the ground that it is arbitrary
and capricious because it fails to advance the goal of restoring Delta flows in violation of sections
85302, subdivision (e)(4) and 85020, subdivision (c). We reject these contentions.


**492  5.1 APA


5.1.1 Applicable Legal Principles


[51] [52] “The APA subjects proposed agency regulations to certain procedural requirements as
a condition to their becoming effective.” (Morning Star Co. v. State Bd. of Equalization (2006) 38
Cal.4th 324, 332, 42 Cal.Rptr.3d 47, 132 P.3d 249 (Morning Star).) “ ‘If a policy or procedure falls
within the definition of a “regulation” within the meaning of the APA, the promulgating agency
must comply with the procedures for formalizing such regulation, which include public notice and
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approval by the Office of Administrative Law (OAL).’ ” (Capen v. Shewry (2007) 155 Cal.App.4th
378, 386, 65 Cal.Rptr.3d 890.)


[53] [54] The APA defines “ ‘[r]egulation’ ” to mean “every rule, regulation, order, or standard
of general application or the amendment, supplement, or revision *1074  of any rule, regulation,
order, or standard adopted by any state agency to implement, interpret, or make specific the
law enforced or administered by it, or to govern its procedure.” (Gov. Code, § 11342.600.) “A
regulation subject to the APA thus has two principal identifying characteristics. [Citation.] First,
the agency must intend its rule to apply generally, rather than in a specific case. The rule need not,
however, apply universally; a rule applies generally so long as it declares how a certain class of
cases will be decided. [Citation.] Second, the rule must ‘implement, interpret, or make specific the
law enforced or administered by [the agency], or ... govern [the agency's] procedure.’ ” (Tidewater
Marine Western, Inc. v. Bradshaw (1996) 14 Cal.4th 557, 571, 59 Cal.Rptr.2d 186, 927 P.2d 296;
see Morning Star, supra, 38 Cal.4th at pp. 333-334, 42 Cal.Rptr.3d 47, 132 P.3d 249 [same].)


[55] [56] A rule that constitutes a regulation within the meaning of the APA is invalid if it was
not adopted in conformity with the procedural requirements of the APA. (Morning Star, supra,
38 Cal.4th at p. 333, 42 Cal.Rptr.3d 47, 132 P.3d 249; see Naturist Action Com. v. Department
of Parks & Recreation (2009) 175 Cal.App.4th 1244, 1250, 96 Cal.Rptr.3d 620 [If an agency
adopts a regulation without complying with the APA requirements it is deemed an “ ‘underground
regulation’ ” and is invalid].) “Whether an agency action constitutes a regulation is a question of
law that we review de novo.” (County of San Diego v. Bowen (2008) 166 Cal.App.4th 501, 517,
82 Cal.Rptr.3d 818.)


5.1.2 Delta Plan Recommendations


[57] Although not entirely clear, we construe Delta Alliance's brief as asserting that all 73
recommendations in the Delta Plan constitute unlawful regulations under the APA. Basic rules of
appellate procedure prevent us from addressing this claim on the merits. The record reflects that
this issue was not raised in the briefing filed by Delta Alliance in the trial court. The trial court's
order makes no mention of this issue. “It is axiomatic that arguments not raised in the trial court
are forfeited on appeal.” (Kern County Dept. of Child Support Services v. Camacho (2012) 209
Cal.App.4th 1028, 1038, 147 Cal.Rptr.3d 354 (Kern County).)


[58] But even if this issue was not forfeited, Delta Alliance has failed to demonstrate that any
of the recommendations in the Delta Plan amount to an unlawful regulation under the APA.
Delta Alliance argues the 73 recommendations in the Delta Plan were required to be adopted as
regulations in compliance with the APA because they constitute “guidelines” within the meaning
of the APA as they interpret, implement, and make specific the law administered by the Council
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—the Delta Reform Act. According to Delta Alliance, the **493  Delta Plan's recommendations
“apply generally to all future actions affecting the Delta or implicating the [c]oequal [g]oals,”
and they *1075  “seek to get other agencies to take specific actions that will impact the Delta,
California's water system, and the public.” Delta Alliance, however, failed to recite the text of any
recommendation and provide legal analysis explaining how it constitutes an unlawful regulation
under the APA. Instead, Delta Alliance points to language in the Delta Plan, which states that
the “working parts” of the Delta Plan include the 73 recommendations and 14 policies, and that
the recommendations are nonregulatory but call out actions essential to achieving the coequal
goals. Delta Alliance then references the Delta Plan's Ecosystem Restoration Recommendation
6 by noting that the Delta Plan “ ‘asks the Department of Fish and Wildlife to change angling
rules to permit heavier fishing and somewhat suppress the bass population,’ ” which are nonnative
“voracious predators” that are helping to deplete native salmon and smelt. Delta Alliance concludes
its argument by stating, “None of the Delta Plan Recommendations were submitted to OAL or
published in the California Code of Regulations. This Court should hold that all of the required
components of the Delta Plan must be adopted as legally binding regulations. To the extent
any provisions are left, Delta Alliance respectfully urges the Court to hold that the Delta Plan
Recommendations must be adopted as guidelines pursuant to Government Code section 11340.5,
subd. (a).”


[59] [60] [61] Delta Alliance's conclusory presentation, without the attempt to apply the
governing law to the circumstances of this case, is inadequate. It is well-settled that a trial court's
judgment is presumed correct and conclusory claims of error are deemed to be without foundation
and require no discussion by the reviewing court. (In re S.C. (2006) 138 Cal.App.4th 396, 408, 41
Cal.Rptr.3d 453.) It is not our place to construct theories or arguments to undermine the judgment
and defeat the presumption of correctness. When an appellant fails to raise a point, or asserts it but
fails to support it with reasoned argument and citations to authority, we treat the point as forfeited.
(Badie v. Bank of America (1998) 67 Cal.App.4th 779, 784-785, 79 Cal.Rptr.2d 273.) We therefore
do not address this claim of error on the merits.


5.1.3 Appendix A of the Delta Plan


[62] We reject Delta Alliance's contention that Appendix A of the Delta Plan constitutes an
unlawful regulation under the APA. Appendix A to the Delta Plan— titled, “The Delta Stewardship
Council's Role Regarding Conveyance”— discusses the Council's regulatory authority over
conveyance and explains that the Delta Plan does not include any regulatory policies or
recommendations regarding conveyance due to the BDCP process that was not complete at the
time the plan was issued. We need not recite the Council's reasons for its decision because
Appendix A does not fall within the definition of a “regulation” under the APA. Appendix A
does not contain a *1076  written statement of policy (i.e., a substantive standard) the Council
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intends to apply generally that predicts how it will decide whether a proposed covered action
involving conveyance complies with the Delta Plan. Nor does Appendix A, as Delta Alliance
claims, amount to an interpretative regulation. Appendix A does not clarify an existing substantive
standard articulated in the Delta Reform Act that the Council is called upon to administer. (See
Alvarado v. Dart Container Corp. of California (2018) 4 Cal.5th 542, 555-556, 229 Cal.Rptr.3d
347, 411 P.3d 528 (Alvarado).) In Alvarado, our Supreme Court recently explained, “[A] published
enforcement policy **494  that selects among several competing interpretations of the law, that
functions, in both intent and practice, as a rule that must be followed prospectively, and that is not
announced in the context of resolving a specific case fairly fits within the APA's definition of a
‘regulation’ [citation].” (Alvarado, at p. 556, 229 Cal.Rptr.3d 347, 411 P.3d 528.)


[63] But even if we were to conclude that Appendix A constitutes an interpretative regulation
that is invalid because it was not adopted in compliance with the rulemaking procedures of the
APA, it does not follow, as Delta Alliance contends, that the Council's decision not to adopt any
conveyance regulations based on Appendix A is “void” and should be “set aside” as unlawful. The
Alvarado court explained, “ ‘[V]oid,’ in this context, does not necessarily mean wrong. If the policy
in question is interpretive of some governing statute or regulation, a court should not necessarily
reject the agency's interpretation just because the agency failed to follow the APA in adopting
that interpretation; rather, the court must consider independently how the governing statute or
regulation should be interpreted. ‘If, when we agreed with an agency's application of a controlling
law, we nevertheless rejected that application simply because the agency failed to comply with the
APA, then we would undermine the legal force of the controlling law. Under such a rule, an agency
could effectively repeal a controlling law simply by reiterating all its substantive provisions in
improperly adopted regulations....’ ” (Alvarado, supra, 4 Cal.5th at p. 557, 229 Cal.Rptr.3d 347,
411 P.3d 528.) “[A] court that is exercising its independent judgment should certainly take the
agency's interpretation into consideration, having due regard for the agency's expertise and special
competence, as well as any reasons the agency may have proffered in support of its interpretation
[citation], and if the court is persuaded, it may, of course, adopt the agency's interpretation as its
own.” (Id. at p. 559, 229 Cal.Rptr.3d 347, 411 P.3d 528.)


5.2 Validity of ER P1—Delta Flow Objectives
Delta Alliance contends that the trial court erred in failing to invalidate ER P1 on the ground
that it is arbitrary and capricious because it indisputably fails to advance the statutory mandate of
restoring Delta flows as required by sections 85020, subdivision (c) and 85302, subdivision (e)(4).
In other words, *1077  Delta Alliance claims that ER P1 is not reasonably necessary to effectuate
the purpose of the Delta Reform Act. We disagree.


[64] In determining whether a regulation is reasonably necessary to effectuate the purpose of the
statute, we consider whether the rule is “arbitrary, capricious, or without rational basis.” (Western
States, supra, 57 Cal.4th at p. 415, 159 Cal.Rptr.3d 702, 304 P.3d 188.) When making this
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determination, we “ ‘ “ ‘ “must ensure that an agency has adequately considered all relevant
factors, and has demonstrated a rational connection between those factors, the choice made, and
the purposes of the enabling statute.” [Citation.]’ ” ’ ” (Golden Drugs Co., Inc. v. Maxwell–Jolly
(2009) 179 Cal.App.4th 1455, 1466, 102 Cal.Rptr.3d 446.)


As relevant here, the Delta Reform Act states that it is the policy of California to achieve
the following objective, which the Legislature declared is inherent in the coequal goals for
management of the Delta: “Restore the Delta ecosystem, including its fisheries and wildlife, as the
heart of a healthy estuary and wetland ecosystem.” (§ 85020, subd. (c).) The Act mandates that
the Delta Plan include subgoals and strategies **495  for restoring a healthy ecosystem, including
subgoals and strategies that “[r]estore Delta flows and channels to support a healthy estuary and
other ecosystems.” (§ 85302, subd. (e)(4).) The Act states, in relevant part: “For the purpose of
informing planning decisions for the Delta Plan ..., the [Water] [B]oard shall, pursuant to its public
trust obligations, develop new flow criteria for the Delta ecosystem necessary to protect public
trust resources. In carrying out this section, the board shall review existing water quality objectives
and use the best available scientific information. The flow criteria for the Delta ecosystem shall
include the volume, quality, and timing of water necessary for the Delta ecosystem under different
conditions. The flow criteria shall be developed in a public process by the board within nine months
of the enactment of this division.” (§ 85086, subd. (c)(1).)


The Delta Plan explains that human activity—dams, levees, and draining of floodplains, wetlands,
and groundwater basins—has harmed the Delta ecosystem by reducing the total quantity of runoff
through the Delta toward the ocean and changing the timing of the runoff. It determined that
guaranteeing adequate water flow from the rivers feeding into and through Delta channels is “vital”
to restoring the Delta ecosystem. The Delta Plan states, “To revitalize the Delta ecosystem, ...
adequate seaward flows in Delta channels [must occur] on a schedule more closely mirroring
historical rhythms.” It refers to these flows as “more natural, functional flows” and identifies
them as a key component of ecosystem restoration. The Delta Plan explains: “Flow is a major
environmental input that shapes ecological processes, habitat, and biotic composition in riverine
and estuarine ecosystems such as the Delta. Returning to a more naturally variable hydrograph is a
key component of *1078  ecosystem restoration because the hydrograph works hand-in-hand with
habitat restoration to produce diverse and interconnected food webs, refuge options, spawning
habitat, and regional food supplies [citation]. Flows should provide species benefits and water
supply reliability in the context of current hydrological conditions and degraded habitat.”


The Delta Plan concluded that ecosystem “[f]low-related stressors can be reduced or mitigated
through improved flow management.” It explains that the Water Board is responsible for setting
the minimum seaward flows to be maintained in the Delta channels and the flow standards for the
major tributary rivers of the Delta, and that the Water Board was in the process of revising those
standards (i.e., flow objectives) at the time the plan was issued. The Delta Plan recommended
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deadlines for the revisions (mid-2014 and mid-2018), and stated that the regulations adopted by the
Water Board will become elements of the Delta Plan and the Council “can be called upon to review
any project that could affect Delta flows in the light of adopted flow criteria,” citing ER P1 and
Ecosystem Restoration Recommendation 1 (ER R1)— titled, “Update Delta Flow Objectives.” 29


29 ER R1 provides: “Development, implementation, and enforcement of new and updated flow
objectives for the Delta and high-priority tributaries are key to the achievement of the coequal
goals. The State Water Resources Control Board should update the Bay Delta Water Quality
Control Plan objectives as follows: [¶] (a) By June 2, 2014, adopt and implement updated
flow objectives for the Delta that are necessary to achieve the coequal goals. [¶] (b) By
June 2, 2018, adopt, and as soon as reasonably possible, implement flow objectives for
high-priority tributaries in the Delta watershed that are necessary to achieve the coequal
goals.” (Fn. omitted.)


**496  The Delta Plan defines “flow criteria” as: “The development of specific criteria by the
State Water Resources Control Board for flows for the Delta ecosystem, including the volume,
quality, and timing of water necessary for the Delta ecosystem under different conditions (Water
Code section 85086(c)(1)).” It defines “flow objectives” as: “Where protection of beneficial uses
requires specific flow volumes at certain times, regional water quality control boards may establish
flow objectives in water quality control plans. They differ from typical water quality objectives in
that they are implemented by the State Water Resources Control Board through modifications and
limitations of existing or future water rights to make sure these flows are met.”


ER P1, which is codified at section 5005 of title 23 of the California Code of Regulations, provides:


“(a) The State Water Resources Control Board's Bay Delta Water Quality Control Plan flow
objectives shall be used to determine consistency with the *1079  Delta Plan. If and when the flow
objectives are revised by the State Water Resources Control Board, the revised flow objectives
shall be used to determine consistency with the Delta Plan.


“(b) For purposes of Water Code section 85057.5(a)(3) and section 5001(j)(1)(E) of this Chapter,
the policy set forth in subsection (a) covers a proposed action that could significantly affect flow
in the Delta.”


[65] We conclude that Delta Alliance has not met its burden to demonstrate that ER P1 is not
reasonably necessary to effectuate the purpose of the Delta Reform Act. It has not shown that the
Council, in adopting ER P1, disregarded statutory requirements or acted arbitrarily, capriciously,
or without a rational basis. To the contrary, the record reflects that the Council acted well within
its broad rulemaking authority delegated under the Act to achieve the Legislative goal of restoring
the Delta ecosystem through an enforceable regulatory policy designed to achieve adequate Delta
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flows. In our view, it was certainly rational for the Council to adopt ER P1 to implement the Act's
stated goal of restoring Delta flows and channels to support a healthy estuary and other ecosystems.
(§ 85302, subd. (e)(4).)


[66] [67] We reject Delta Alliance's unsupported assertion that the Council's decision to adopt
ER P1 and ER R1 was arbitrary and capricious because “[t]he Delta flow objectives have still
not been updated and the Council knew that there was no possibility the objectives would be
updated any time soon when it adopted [ER R1],” which recommends the Water Board update
flow objectives for the Delta by-mid 2014 and flow objectives for high-priority tributaries in the
Delta watershed by mid-2018. Delta Alliance has transgressed a fundamental appellate rule—
that a party must support every factual assertion in a brief with a citation to the record. (Cal.
Rules of Court, rule 8.204(a)(1)(C).) An appellate court is entitled to disregard unsupported factual
assertions. (City of Lincoln v. Barringer (2002) 102 Cal.App.4th 1211, 1239, 126 Cal.Rptr.2d 178;
see Mueller v. County of Los Angeles (2009) 176 Cal.App.4th 809, 816, fn. 5, 98 Cal.Rptr.3d 281
[“The claimed existence of facts that are not supported by citations to pages in the appellate record,
or not appropriately supported by citations, cannot be considered by this court.”].) 30


30 Delta Alliance's combined opening brief/response brief, in addition to raising the claims
of error discussed above in the cross-appeal section, urges us to affirm a number of the
trial court's holdings in the response section. With respect to performance measure targets,
Delta Alliance asserts that, even though the trial court did not rely on the APA in concluding
that the Delta Plan's performance measure targets must be adopted as regulations, the trial
court's ruling should be affirmed on this independent basis. We decline to address this issue.
First, the record does not reflect that it was raised below. “It is axiomatic that arguments not
raised in the trial court are forfeited on appeal.” (Kern County, supra, 209 Cal.App.4th at p.
1038, 147 Cal.Rptr.3d 354.) The trial court's order makes no mention of this issue, and Delta
Alliance's trial brief does not include such an argument although it incorporates by reference
arguments made by the petitioners in C-WIN/CDWA, North Coast, and City of Stockton.
None of the briefs incorporated by reference raise the specific argument discussed here.
Second, the performance measure targets in the original Delta Plan have been superseded by
the Delta Plan Amendments and are currently the subject of multiple new lawsuits. The trial
court should address the validity of the performance measure targets in the first instance.


**497 *1080 THE FEES CASE **


** See footnote *, ante.
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DISPOSITION


In the merits case, the judgments in the following matters are reversed to the extent the trial
court concluded that the Council violated the Delta Reform Act by failing to adopt, as legally
enforceable regulations, performance measure targets to achieve certain objectives of the Act:
North Coast Rivers Alliance, et al. v. Delta Stewardship Council (Sacramento Super. Ct. case
No. 34-2013-80001534); California Water Impact Network, et al. v. Delta Stewardship Council
(San Francisco Super. Ct. case No. CPF-13-513047); Central Delta Water Agency, et al. v. Delta
Stewardship Council (San Francisco Super. Ct. case No. CPF-13-513048); and Save the California
Delta Alliance v. Delta Stewardship Council (San Francisco Super. Ct. case No. CPF-13-513049).
These matters are remanded to the superior court with directions to dismiss the portions that
have become moot. The reversal on the grounds of mootness does not imply that the judgments
were erroneous on the merits as to the moot portions, but is solely for the purpose of returning
jurisdiction to the superior court so that it can vacate portions of otherwise final judgments. In all
other respects, the judgments entered in each of the six coordinated cases before us are affirmed.


In the fees case, the trial court's fee order is affirmed. The Council is awarded its costs on appeal
in this consolidated matter. (Cal. Rules of Court, rule 8.278(a)(1), (2).)


We concur:


RAYE, P. J.


HULL, J.


All Citations


48 Cal.App.5th 1014, 262 Cal.Rptr.3d 445, 20 Cal. Daily Op. Serv. 4347, 2020 Daily Journal
D.A.R. 4551


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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122 S.Ct. 1230
Supreme Court of the United States


DEPARTMENT OF HOUSING AND URBAN DEVELOPMENT, Petitioner,
v.


Pearlie RUCKER, et al.
Oakland Housing Authority, et al., Petitioners,


v.
Pealie Rucker, et al.


Nos. 00–1770, 00–1781.
|


Argued Feb. 19, 2002.
|


Decided March 26, 2002.


Synopsis
Public housing tenants brought action against Department of Housing and Urban Development
(HUD) and Oakland Housing Authority (OHA) alleging that the Anti-Drug Abuse Act did
not allow evictions on basis of drug-related criminal activity engaged in by tenants' household
members, guests, or other persons under their control absent tenants' knowledge of such activity,
and that if Act did allow such evictions, it was unconstitutional. The United States District Court
for the Northern District of California, Charles R. Breyer, J., 1998 WL 345403, entered preliminary
injunction prohibiting tenants' evictions. HUD and OHA appealed. On rehearing en banc, the
United States Court of Appeals for the Ninth Circuit, Michael Daly Hawkins, Circuit Judge, 237
F.3d 1113, affirmed. On certiorari, the Supreme Court, Chief Justice Rehnquist, held that Anti–
Drug Abuse Act required lease terms that gave local public housing authorities the discretion to
terminate the lease of a tenant when a member of the household or a guest engaged in drug-related
activity, regardless of whether tenant knew, or should have known, of the drug-related activity.


Reversed and remanded.


Procedural Posture(s): On Appeal.


West Headnotes (1)


[1] Landlord and Tenant Innocence;  lack of knowledge
Anti–Drug Abuse Act required lease terms that gave local public housing authorities the
discretion to terminate the lease of a tenant when a member of the household or a guest
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engaged in drug-related activity, regardless of whether tenant knew, or should have known,
of the drug-related activity. United States Housing Act of 1937, § 6(l)(6), as amended, 42
U.S.C.A. § 1437d(l)(6).


169 Cases that cite this headnote


**1230  *125  Syllabus *


* The syllabus constitutes no part of the opinion of the Court but has been prepared by the
Reporter of Decisions for the convenience of the reader. See United States v. Detroit Timber
& Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50 L.Ed. 499.


Title 42 U.S.C. § 1437d(l )(6) provides that each “public housing agency shall utilize leases ...
provid[ing] that ... any drug-related criminal activity on or off [federally assisted low-income
housing] premises, engaged in by a public housing tenant, any member of the tenant's household,
or any guest or other person under the tenant's control, shall be cause for termination of tenancy.”
Respondents are four such tenants of the Oakland Housing Authority (OHA). Paragraph 9(m)
of their leases obligates them to “assure that the tenant, any member of the household, a guest,
or another person under the tenant's control, shall not engage in ... any drug-related criminal
activity on or near the premises.” Pursuant to United States Department of Housing and Urban
Development (HUD) regulations authorizing local public housing authorities to evict for drug-
related activity even if the tenant did not know, could not foresee, or could not control behavior
by other occupants, OHA instituted state-court eviction proceedings against respondents, alleging
violations of lease paragraph 9(m) by a member of each **1231  tenant's household or a guest.
Respondents filed federal actions against HUD, OHA, and OHA's director, arguing that § 1437d(l
)(6) does not require lease terms authorizing the eviction of so-called “innocent” tenants, and, in
the alternative, that if it does, the statute is unconstitutional. The District Court's issuance of a
preliminary injunction against OHA was affirmed by the en banc Ninth Circuit, which held that
HUD's interpretation permitting the eviction of so-called “innocent” tenants is inconsistent with
congressional intent and must be rejected under Chevron U.S.A. Inc. v. Natural Resources Defense
Council, Inc., 467 U.S. 837, 842–843, 104 S.Ct. 2778, 81 L.Ed.2d 694.


Held: Section 1437d(l )(6)'s plain language unambiguously requires lease terms that give local
public housing authorities the discretion to terminate the lease of a tenant when a member of
the household or a guest engages in drug-related activity, regardless of whether the tenant knew,
or should have known, of the drug-related activity. Congress' decision *126  not to impose any
qualification in the statute, combined with its use of the term “any” to modify “drug-related
criminal activity,” precludes any knowledge requirement. See United States v. Monsanto, 491 U.S.
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600, 609, 109 S.Ct. 2657, 105 L.Ed.2d 512. Because “any” has an expansive meaning—i.e., “one
or some indiscriminately of whatever kind,” United States v. Gonzales, 520 U.S. 1, 5, 117 S.Ct.
1032, 137 L.Ed.2d 132—any drug-related activity engaged in by the specified persons is grounds
for termination, not just drug-related activity that the tenant knew, or should have known, about.
The Ninth Circuit's ruling that “under the tenant's control” modifies not just “other person,” but also
“member of the tenant's household” and “guest,” runs counter to basic grammar rules and would
result in a nonsensical reading. Rather, HUD offers a convincing explanation for the grammatical
imperative that “under the tenant's control” modifies only “other person”: By “control,” the statute
means control in the sense that the tenant has permitted access to the premises. Implicit in the
terms “household member” or “guest” is that access to the premises has been granted by the
tenant. Section 1437d(l )(6)'s unambiguous text is reinforced by comparing it to 21 U.S.C. § 881(a)
(7), which subjects all leasehold interests to civil forfeiture when used to commit drug-related
criminal activities, but expressly exempts tenants who had no knowledge of the activity, thereby
demonstrating that Congress knows exactly how to provide an “innocent owner” defense. It did
not provide one in § 1437d(l )(6). Given that Congress has directly spoken to the precise question
at issue, Chevron, supra, at 842, 104 S.Ct. 2778, other considerations with which the Ninth Circuit
attempted to bolster its holding are unavailing, including the legislative history, the erroneous
conclusion that the plain reading of the statute leads to absurd results, the canon of constitutional
avoidance, and reliance on inapposite decisions of this Court to cast doubt on § 1437d(l ) (6)'s
constitutionality under the Due Process Clause. Pp. 1233–1236.


237 F.3d 1113, reversed and remanded.


REHNQUIST, C.J., delivered the opinion of the Court, in which all other Members joined, except
BREYER, J., who took no part in the consideration or decision of the cases.


Attorneys and Law Firms


James A. Feldman, Washington, DC, for petitioner in case No. 00–1770.


Gary T. LaFayette, San Francisco, CA, for petitioners in case No. 00–1781.


*127  Paul A. Renne, San Francisco, CA, for respondents.


Opinion


**1232  Chief Justice REHNQUIST delivered the opinion of the Court.


With drug dealers “increasingly imposing a reign of terror on public and other federally assisted
low-income housing tenants,” Congress passed the Anti–Drug Abuse Act of 1988. § 5122, 102
Stat. 4301, 42 U.S.C. § 11901(3) (1994 ed.). The Act, as later amended, provides that each “public
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housing agency shall utilize leases which ... provide that any criminal activity that threatens the
health, safety, or right to peaceful enjoyment of the premises by other tenants or any drug-related
criminal activity on or off such premises, engaged in by a public housing tenant, any member of
the tenant's household, or any guest or other person under the tenant's control, shall be cause for
termination of tenancy.” 42 U.S.C. § 1437d(l )(6) (1994 ed., Supp. V). Petitioners say that this
statute requires lease terms that allow a local public *128  housing authority to evict a tenant when
a member of the tenant's household or a guest engages in drug-related criminal activity, regardless
of whether the tenant knew, or had reason to know, of that activity. Respondents say it does not.
We agree with petitioners.


Respondents are four public housing tenants of the Oakland Housing Authority (OHA). Paragraph
9(m) of respondents' leases, tracking the language of § 1437d(l )(6), obligates the tenants to “assure
that the tenant, any member of the household, a guest, or another person under the tenant's control,
shall not engage in ... [a]ny drug-related criminal activity on or near the premise[s].” App. 59.
Respondents also signed an agreement stating that the tenant “understand[s] that if I or any member
of my household or guests should violate this lease provision, my tenancy may be terminated and
I may be evicted.” Id., at 69.


In late 1997 and early 1998, OHA instituted eviction proceedings in state court against respondents,
alleging violations of this lease provision. The complaint alleged: (1) that the respective grandsons
of respondents William Lee and Barbara Hill, both of whom were listed as residents on the leases,
were caught in the apartment complex parking lot smoking marijuana; (2) that the daughter of
respondent Pearlie Rucker, who resides with her and is listed on the lease as a resident, was found
with cocaine and a crack cocaine pipe three blocks from Rucker's apartment; 1  and (3) that on three
instances within a 2–month period, respondent Herman Walker's caregiver and two others were
found with cocaine in Walker's apartment. OHA had issued Walker notices of a lease violation on
the first two occasions, before initiating the eviction action after the third violation.


1 In February 1998, OHA dismissed the unlawful detainer action against Rucker, after her
daughter was incarcerated, and thus no longer posed a threat to other tenants.


United States Department of Housing and Urban Development (HUD) regulations administering
§ 1437d(l )(6) require *129  lease terms authorizing evictions in these circumstances. The
HUD regulations closely track the statutory language, 2  and provide that “[i]n deciding to evict
for criminal activity, the [public housing authority] shall have discretion to consider all of the
circumstances of the case ....” 24 CFR § 966.4(l ) (5)(i) (2001). The agency made clear that local
public housing authorities' discretion to evict for drug- **1233  related activity includes those
situations in which “[the] tenant did not know, could not foresee, or could not control behavior by
other occupants of the unit.” 56 Fed.Reg. 51560, 51567 (1991).
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2 The regulations require public housing authorities (PHAs) to impose a lease obligation on
tenants:
“To assure that the tenant, any member of the household, a guest, or another person under
the tenant's control, shall not engage in:
“(A) Any criminal activity that threatens the health, safety, or right to peaceful enjoyment of
the PHA's public housing premises by other residents or employees of the PHA, or
“(B) Any drug-related criminal activity on or near such premises.
“Any criminal activity in violation of the preceding sentence shall be cause for termination
of tenancy, and for eviction from the unit.” 24 CFR § 966.4(f)(12)(i) (2001).


After OHA initiated the eviction proceedings in state court, respondents commenced actions
against HUD, OHA, and OHA's director in United States District Court. They challenged HUD's
interpretation of the statute under the Administrative Procedure Act, 5 U.S.C. § 706(2)(A), arguing
that 42 U.S.C. § 1437d(l )(6) does not require lease terms authorizing the eviction of so-called
“innocent” tenants, and, in the alternative, that if it does, then the statute is unconstitutional. 3


The District Court issued a preliminary injunction, enjoining OHA from “terminating the leases
of tenants pursuant to paragraph 9(m) of the ‘Tenant Lease’ for drug-related criminal activity that
does not occur within the tenant's *130  apartment unit when the tenant did not know of and had
no reason to know of, the drug-related criminal activity.” App. to Pet. for Cert. in No. 00–1770,
pp. 165a–166a.


3 Respondents Rucker and Walker also raised Americans with Disabilities Act claims that are
not before this Court. And all of the respondents raised state-law claims against OHA that
are not before this Court.


A panel of the Court of Appeals reversed, holding that § 1437d(l )(6) unambiguously permits the
eviction of tenants who violate the lease provision, regardless of whether the tenant was personally
aware of the drug activity, and that the statute is constitutional. See Rucker v. Davis, 203 F.3d 627
(C.A.9 2000). An en banc panel of the Court of Appeals reversed and affirmed the District Court's
grant of the preliminary injunction. See Rucker v. Davis, 237 F.3d 1113 (2001). That court held that
HUD's interpretation permitting the eviction of so-called “innocent” tenants “is inconsistent with
Congressional intent and must be rejected” under the first step of Chevron U.S.A. Inc. v. Natural
Resources Defense Council, Inc., 467 U.S. 837, 842–843, 104 S.Ct. 2778, 81 L.Ed.2d 694 (1984).
237 F.3d, at 1126.


We granted certiorari, 533 U.S. 976, 122 S.Ct. 24, 150 L.Ed.2d 805 (2001), 534 U.S. 813, 122 S.Ct.
338, 151 L.Ed.2d 10 (2001), and now reverse, holding that 42 U.S.C. § 1437d(l )(6) unambiguously
requires lease terms that vest local public housing authorities with the discretion to evict tenants
for the drug-related activity of household members and guests whether or not the tenant knew, or
should have known, about the activity.
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That this is so seems evident from the plain language of the statute. It provides that “[e]ach public
housing agency shall utilize leases which ... provide that ... any drug-related criminal activity on or
off such premises, engaged in by a public housing tenant, any member of the tenant's household,
or any guest or other person under the tenant's control, shall be cause for termination of tenancy.”
42 U.S.C. § 1437d(l )(6) (1994 ed., Supp. V). The en banc Court of Appeals thought the statute
did not address “the level of personal knowledge or fault that is required for eviction.” 237 F.3d,
at 1120. Yet Congress' decision not to impose any *131  qualification in the statute, combined
with its use of the term “any” to modify “drug-related criminal activity,” precludes any knowledge
requirement. See United States v. Monsanto, 491 U.S. 600, 609, 109 S.Ct. 2657, 105 L.Ed.2d 512
(1989). As we have explained, “the word ‘any’ has an expansive meaning, that is, ‘one or some
indiscriminately of whatever kind.’ ” United States v. Gonzales, 520 U.S. 1, 5, 117 S.Ct. 1032, 137
L.Ed.2d 132 (1997). Thus, any drug-related activity engaged in by the specified persons is grounds
for termination, not just drug-related activity that the tenant knew, or should have known, about.


The en banc Court of Appeals also thought it possible that “under the tenant's control” modifies not
just “other person,” **1234  but also “member of the tenant's household” and “guest.” 237 F.3d,
at 1120. The court ultimately adopted this reading, concluding that the statute prohibits eviction
where the tenant, “for a lack of knowledge or other reason, could not realistically exercise control
over the conduct of a household member or guest.” Id., at 1126. But this interpretation runs counter
to basic rules of grammar. The disjunctive “or” means that the qualification applies only to “other
person.” Indeed, the view that “under the tenant's control” modifies everything coming before it
in the sentence would result in the nonsensical reading that the statute applies to “a public housing
tenant ... under the tenant's control.” HUD offers a convincing explanation for the grammatical
imperative that “under the tenant's control” modifies only “other person”: “by ‘control,’ the statute
means control in the sense that the tenant has permitted access to the premises.” 66 Fed.Reg. 28781
(2001). Implicit in the terms “household member” or “guest” is that access to the premises has been
granted by the tenant. Thus, the plain language of § 1437d(l )(6) requires leases that grant public
housing authorities the discretion to terminate tenancy without regard to the tenant's knowledge
of the drug-related criminal activity.


*132  Comparing § 1437d(l )(6) to a related statutory provision reinforces the unambiguous text.
The civil forfeiture statute that makes all leasehold interests subject to forfeiture when used to
commit drug-related criminal activities expressly exempts tenants who had no knowledge of the
activity: “[N]o property shall be forfeited under this paragraph ... by reason of any act or omission
established by that owner to have been committed or omitted without the knowledge or consent of
that owner.” 21 U.S.C. § 881(a)(7) (1994 ed.). Because this forfeiture provision was amended in
the same Anti–Drug Abuse Act of 1988 that created 42 U.S.C. § 1437d(l )(6), the en banc Court of
Appeals thought Congress “meant them to be read consistently” so that the knowledge requirement
should be read into the eviction provision. 237 F.3d, at 1121–1122. But the two sections deal with
distinctly different matters. The “innocent owner” defense for drug forfeiture cases was already
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in existence prior to 1988 as part of 21 U.S.C. § 881(a)(7). All that Congress did in the 1988
Act was to add leasehold interests to the property interests that might be forfeited under the drug
statute. And if such a forfeiture action were to be brought against a leasehold interest, it would be
subject to the pre-existing “innocent owner” defense. But 42 U.S.C. § 1437(d)(l)(6), with which
we deal here, is a quite different measure. It is entirely reasonable to think that the Government,
when seeking to transfer private property to itself in a forfeiture proceeding, should be subject to
an “innocent owner defense,” while it should not be when acting as a landlord in a public housing
project. The forfeiture provision shows that Congress knew exactly how to provide an “innocent
owner” defense. It did not provide one in § 1437d(l )(6).


The en banc Court of Appeals next resorted to legislative history. The Court of Appeals correctly
recognized that reference to legislative history is inappropriate when the text of the statute is
unambiguous. 237 F.3d, at 1123. Given that the en banc Court of Appeals' finding of textual
ambiguity *133  is wrong, see supra, at 1233–1234, there is no need to consult legislative history. 4


4 Even if it were appropriate to look at legislative history, it would not help respondents. The
en banc Court of Appeals relied on two passages from a 1990 Senate Report on a proposed
amendment to the eviction provision. 237 F.3d, at 1123 (citing S.Rep. No. 101–316 (1990)).
But this Report was commenting on language from a Senate version of the 1990 amendment,
which was never enacted. The language in the Senate version, which would have imposed a
different standard of cause for eviction for drug-related crimes than the unqualified language
of § 1437d(l )(6), see 136 Cong. Rec. 15991, 16012 (1990) (reproducing S. 566, 101st
Cong., 2d Sess., §§ 521(f) and 714(a) (1990)), was rejected at Conference. See H.R. Conf.
Rep. No. 101–943, p. 418 (1990). And, as the dissent from the en banc decision below
explained, the passages may plausibly be read as a mere suggestion about how local public
housing authorities should exercise the “wide discretion to evict tenants connected with drug-
related criminal behavior” that the lease provision affords them. 237 F.3d, at 1134 (Sneed,
J., dissenting).
Respondents also cite language from a House Report commenting on the Civil Asset
Forfeiture Reform Act of 2000, codified at 18 U.S.C. § 983. Brief for Respondents 15–16.
For the reasons discussed supra, at 1234, legislative history concerning forfeiture provisions
is not probative on the interpretation of § 1437d(l )(6).
A 1996 amendment to § 1437d(l )(6), enacted five years after HUD issued its interpretation
of the statute, supports our holding. The 1996 amendment expanded the reach of § 1437d(l
)(6), changing the language of the lease provision from applying to activity taking place “on
or near” the public housing premises, to activity occurring “on or off” the public housing
premises. See Housing Opportunity Program Extension Act of 1996, § 9(a)(2), 110 Stat.
836. But Congress, “presumed to be aware” of HUD's interpretation rejecting a knowledge
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requirement, made no other change to the statute. Lorillard v. Pons, 434 U.S. 575, 580, 98
S.Ct. 866, 55 L.Ed.2d 40 (1978).


**1235  Nor was the en banc Court of Appeals correct in concluding that this plain reading of the
statute leads to absurd results. 5  The statute does not require the eviction of any tenant *134  who
violated the lease provision. Instead, it entrusts that decision to the local public housing authorities,
who are in the best position to take account of, among other things, the degree to which the housing
project suffers from “rampant drug-related or violent crime,” 42 U.S.C. § 11901(2) (1994 ed. and
Supp. V), “the seriousness of the offending action,” 66 Fed.Reg., at 28803, and “the extent to which
the leaseholder has ... taken all reasonable steps to prevent or mitigate the offending action,” ibid. It
is not “absurd” that a local housing authority may sometimes evict a tenant who had no knowledge
of the drug-related activity. Such “no-fault” eviction is a common “incident of tenant responsibility
under normal landlord-tenant law and practice.” 56 Fed.Reg., at 51567. Strict liability maximizes
deterrence and eases enforcement difficulties. See Pacific Mut. Life Ins. Co. v. Haslip, 499 U.S.
1, 14, 111 S.Ct. 1032, 113 L.Ed.2d 1 (1991).


5 For the reasons discussed above, no-fault eviction, which is specifically authorized under
§ 1437d(l )(6), does not violate § 1437d(l )(2), which prohibits public housing authorities
from including “unreasonable terms and conditions [in their leases].” In addition, the general
statutory provision in the latter section cannot trump the clear language of the more specific
§ 1437d(l )(6). See Green v. Bock Laundry Machine Co., 490 U.S. 504, 524–526, 109 S.Ct.
1981, 104 L.Ed.2d 557 (1989).


And, of course, there is an obvious reason why Congress would have permitted local public
housing authorities to conduct no-fault evictions: Regardless of knowledge, a tenant who “cannot
control drug crime, or other criminal activities by a household member which threaten health or
safety of other residents, is a threat to other residents and the project.” 56 Fed.Reg., at 51567. With
drugs leading to “murders, muggings, and other forms of violence against tenants,” and to the
“deterioration of the physical environment that requires substantial government expenditures,” 42
U.S.C. § 11901(4) (1994 ed., Supp. V), it was reasonable for Congress to permit no-fault evictions
in order to “provide public and other federally assisted low-income housing that is decent, safe,
and free from illegal drugs,” § 11901(1) (1994 ed.).


In another effort to avoid the plain meaning of the statute, the en banc Court of Appeals invoked the
canon of constitutional avoidance. But that canon “has no application in the absence of statutory
ambiguity.” United States v. Oakland Cannabis Buyers' Cooperative, 532 U.S. 483, 494, 121 S.Ct.
1711, 149 L.Ed.2d 722 (2001). “Any other conclusion, while purporting to be an exercise in *135
judicial **1236  restraint, would trench upon the legislative powers vested in Congress by Art. I,
§ 1, of the Constitution.” United States v. Albertini, 472 U.S. 675, 680, 105 S.Ct. 2897, 86 L.Ed.2d
536 (1985). There are, moreover, no “serious constitutional doubts” about Congress' affording
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local public housing authorities the discretion to conduct no-fault evictions for drug-related crime.
Reno v. Flores, 507 U.S. 292, 314, n. 9, 113 S.Ct. 1439, 123 L.Ed.2d 1 (1993) (emphasis deleted).


The en banc Court of Appeals held that HUD's interpretation “raise[s] serious questions under the
Due Process Clause of the Fourteenth Amendment,” because it permits “tenants to be deprived
of their property interest without any relationship to individual wrongdoing.” 237 F.3d, at 1124–
1125 (citing Scales v. United States, 367 U.S. 203, 224–225, 81 S.Ct. 1469, 6 L.Ed.2d 782 (1961);
Southwestern Telegraph & Telephone Co. v. Danaher, 238 U.S. 482, 35 S.Ct. 886, 59 L.Ed. 1419
(1915)). But both of these cases deal with the acts of government as sovereign. In Scales, the
United States criminally charged the defendant with knowing membership in an organization
that advocated the overthrow of the United States Government. In Danaher, an Arkansas statute
forbade discrimination among customers of a telephone company. The situation in the present
cases is entirely different. The government is not attempting to criminally punish or civilly regulate
respondents as members of the general populace. It is instead acting as a landlord of property that
it owns, invoking a clause in a lease to which respondents have agreed and which Congress has
expressly required. Scales and Danaher cast no constitutional doubt on such actions.


The Court of Appeals sought to bolster its discussion of constitutional doubt by pointing to the
fact that respondents have a property interest in their leasehold interest, citing Greene v. Lindsey,
456 U.S. 444, 102 S.Ct. 1874, 72 L.Ed.2d 249 (1982). This is undoubtedly true, and Greene held
that an effort to deprive a tenant of such a right without proper notice violated the Due Process
Clause of the Fourteenth Amendment. But, in the present *136  cases, such deprivation will occur
in the state court where OHA brought the unlawful detainer action against respondents. There is
no indication that notice has not been given by OHA in the past, or that it will not be given in
the future. Any individual factual disputes about whether the lease provision was actually violated
can, of course, be resolved in these proceedings. 6


6 The en banc Court of Appeals cited only the due process constitutional concern. Respondents
raise two others: the First Amendment and the Excessive Fines Clause. We agree with Judge
O'Scannlain, writing for the panel that reversed the injunction, that the statute does not
raise substantial First Amendment or Excessive Fines Clause concerns. Lyng v. Automobile
Workers, 485 U.S. 360, 108 S.Ct. 1184, 99 L.Ed.2d 380 (1988), forecloses respondents' claim
that the eviction of unknowing tenants violates the First Amendment guarantee of freedom
of association. See 203 F.3d 627, 647 (C.A.9, 2000). And termination of tenancy “is neither
a cash nor an in-kind payment imposed by and payable to the government” and therefore is
“not subject to analysis as an excessive fine.” Id., at 648.


We hold that “Congress has directly spoken to the precise question at issue.” Chevron U.S.A. Inc.
v. Natural Resources Defense Council, Inc., 467 U.S., at 842, 104 S.Ct. 2778. Section 1437d(l )(6)
requires lease terms that give local public housing authorities the discretion to terminate the lease
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of a tenant when a member of the household or a guest engages in drug-related activity, regardless
of whether the tenant knew, or should have known, of the drug-related activity.


Accordingly, the judgment of the Court of Appeals is reversed, and the cases are remanded for
further proceedings consistent with this opinion.


It is so ordered.


**1237  Justice BREYER took no part in the consideration or decision of these cases.
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54 Cal.App.5th 948
Court of Appeal, First District, Division 4, California.


John DOE et al., Plaintiffs and Appellants,
v.


GOOGLE, INC., et al., Defendants and Respondents.


A157097
|


Filed 9/21/2020


Synopsis
Background: Current and former employees brought action against employers under the Labor
Code Private Attorneys General Act of 2004 (PAGA), alleging that employers' confidentiality
policies restricted employees' freedom of speech, restrained competition, and restrained
whistleblowing activity. The Superior Court, San Francisco County, No. CGC-16-556034 &
Coordination Proceeding 4939, Curtis E. A. Karnow and Anne-Christine Massullo, JJ., sustained
employers' demurrer without leave to amend and denied petition to coordinate the case with
another case pending in a different trial court. Employees appealed.


Holdings: The Court of Appeal, Tucher, J., held that:


[1] local interest exception to Garmon preemption applied to employees' claims, and thus National
Labor Relations Act (NLRA) did not preempt employees' claims, and


[2] writ of mandate was exclusive method for appellate review of coordination order.


Reversed; appeal dismissed in part.


Pollak, J., filed concurring opinion.


Tracie L. Brown, J., filed concurring and dissenting opinion.


Procedural Posture(s): On Appeal; Demurrer to Complaint; Other.
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West Headnotes (15)


[1] Evidence Administrative proceedings and acts
Court of Appeal would take judicial notice of various submissions to and rulings by
the National Labor Relations Board's (NLRB) regional director and general counsel, as
official acts or records of the executive department or court of record of the United States,
on appeal from trial court's order sustaining employers' demurrer of employees' action
alleging that employers' confidentiality policies restricted employees' speech in violation
of California law. Cal. Evid. Code §§ 452(c, d), 459.


[2] Appeal and Error Labor relations
De novo standard of review applied to question of whether the NLRA preempted former
and current employees' action against employers under the Labor Code Private Attorneys
General Act of 2004 (PAGA), alleging that employers' confidentiality policies restricted
employees' speech in violation of California law. National Labor Relations Act, § 1 et seq.,
29 U.S.C.A. § 151 et seq.; Cal. Lab. Code § 2698 et seq.


1 Cases that cite this headnote


[3] Appeal and Error Objections and exceptions;  demurrer
De novo review applies to a trial court's decision sustaining a demurrer.


[4] Labor and Employment Unfair labor practice claims in general
States Labor and Employment
The National Labor Relations Board (NLRB) has exclusive jurisdiction over disputes
involving unfair labor practices, and state jurisdiction must yield when state action would
regulate conduct governed by the NLRA. National Labor Relations Act, § 1 et seq., 29
U.S.C.A. § 151 et seq.


[5] Labor and Employment Unfair labor practice claims in general
States Labor and Employment
Because it is for the National Labor Relations Board (NLRB) to determine, in the first
instance, whether conduct is in fact governed by the NLRA, the Act's preemptive effect
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may extend beyond conduct that the NLRA directly governs to activities which arguably
constitute unfair labor practices under the Act; such conduct is presumptively preempted.
National Labor Relations Act, § 1 et seq., 29 U.S.C.A. § 151 et seq.


[6] Labor and Employment Preemption
States Labor and Employment
Garmon preemption, under which NLRA preempts state claims concerning activities that
constitute unfair labor practices under NLRA, must not be applied in a literal, mechanical
fashion, and it is subject to exceptions where the activity in question is a merely peripheral
concern of the NLRA, or where the regulated conduct touches interests so deeply rooted in
local feeling and responsibility that, in the absence of compelling congressional direction,
the Court could not infer that Congress had deprived the States of the power to act. National
Labor Relations Act, § 1 et seq., 29 U.S.C.A. § 151 et seq.


[7] Labor and Employment Preemption
States Labor and Employment
Garmon preemption, under which NLRA preempts state claims concerning activities that
constitute unfair labor practices under NLRA, has its greatest force when applied to state
laws regulating the relations between employees, their union, and their employer. National
Labor Relations Act, § 1 et seq., 29 U.S.C.A. § 151 et seq.


1 Cases that cite this headnote


[8] Labor and Employment Preemption
Labor and Employment Unfair labor practice claims in general
States Labor and Employment
The general applicability of a state cause of action is not sufficient to exempt it from
Garmon preemption, under which NLRA preempts state claims concerning activities that
constitute unfair labor practices under NLRA; rather, the court conducts a balanced inquiry
into the federal and state interests at stake and the potential to interfere with the National
Labor Relations Board's (NLRB) jurisdiction. National Labor Relations Act, § 1 et seq.,
29 U.S.C.A. § 151 et seq.


[9] Labor and Employment Preemption
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States Labor and Employment
The local interest exception to Garmon preemption, under which NLRA preempts state
claims relating to conduct arguably protected or prohibited by NLRA, vindicates interests
deeply rooted in local feeling and responsibility. National Labor Relations Act, § 1 et seq.,
29 U.S.C.A. § 151 et seq.


[10] Labor and Employment Preemption
Labor and Employment Exclusive, Concurrent, and Conflicting Jurisdiction
States Labor and Employment
Two factors relevant to the application of the local interest exception to Garmon
preemption, in a case where an employer's policies are arguably prohibited by the NLRA,
are: (1) whether there is a significant state interest in protecting the citizen from the
challenged employer conduct and (2) whether the exercise of state jurisdiction over the
citizen's claim entails little risk of interference with the regulatory jurisdiction of the
Nation Labor Relations Board (NLRB). National Labor Relations Act, § 1 et seq., 29
U.S.C.A. § 151 et seq.


[11] Labor and Employment Preemption
Labor and Employment Preemption
States Labor and Employment
Local interest exception to Garmon preemption applied to former and current employees'
claims against employer under the Labor Code Private Attorneys General Act of 2004
(PAGA), alleging that employers' confidentiality policies restricted employees' freedom
of speech, restrained competition, and restrained whistleblowing activity, and thus NLRA
did not preempt employees' claims, although regional director of National Labor Relations
Board (NLRB) had issued complaint against employer; NLRB settled its case against
employer without resolving liability issues, employees' complaint made no mention of
union organizing or other concerted activity, and employees' claims could be proven
without considering whether employers' actions also amounted to unfair labor practices
under NLRA. National Labor Relations Act, § 1 et seq., 29 U.S.C.A. § 151 et seq.; Cal.
Lab. Code § 2698 et seq.


[12] Labor and Employment Exclusive, Concurrent, and Conflicting Jurisdiction
States Labor and Employment



http://www.westlaw.com/Browse/Home/KeyNumber/360/View.html?docGuid=I886ecf60fd1711eab28fd60ce3504331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/360k18.45/View.html?docGuid=I886ecf60fd1711eab28fd60ce3504331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959123751&pubNum=0000708&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS151&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I886ecf60fd1711eab28fd60ce3504331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk968/View.html?docGuid=I886ecf60fd1711eab28fd60ce3504331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I886ecf60fd1711eab28fd60ce3504331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk1669/View.html?docGuid=I886ecf60fd1711eab28fd60ce3504331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/360/View.html?docGuid=I886ecf60fd1711eab28fd60ce3504331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/360k18.45/View.html?docGuid=I886ecf60fd1711eab28fd60ce3504331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959123751&pubNum=0000708&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS151&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS151&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I886ecf60fd1711eab28fd60ce3504331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk77/View.html?docGuid=I886ecf60fd1711eab28fd60ce3504331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I886ecf60fd1711eab28fd60ce3504331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk757/View.html?docGuid=I886ecf60fd1711eab28fd60ce3504331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/360/View.html?docGuid=I886ecf60fd1711eab28fd60ce3504331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/360k18.45/View.html?docGuid=I886ecf60fd1711eab28fd60ce3504331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959123751&pubNum=0000708&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS151&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2698&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2698&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I886ecf60fd1711eab28fd60ce3504331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk1669/View.html?docGuid=I886ecf60fd1711eab28fd60ce3504331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/360/View.html?docGuid=I886ecf60fd1711eab28fd60ce3504331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/360k18.45/View.html?docGuid=I886ecf60fd1711eab28fd60ce3504331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Doe v. Google, Inc., 54 Cal.App.5th 948 (2020)
268 Cal.Rptr.3d 783, 2020 IER Cases 361,596, 20 Cal. Daily Op. Serv. 9958...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


Under the “critical inquiry” test to determine whether NLRA preempts state-law claims
based on conduct arguably prohibited by the NLRA, the inquiry is whether the controversy
presented to the state court is identical to, or different from, a controversy that could have
been presented to the National Labor Relations Board (NLRB). National Labor Relations
Act, § 1 et seq., 29 U.S.C.A. § 151 et seq.


[13] Labor and Employment Preemption
States Labor and Employment
For purposes of Garmon preemption, under which NLRA preempts state claims relating to
conduct arguably protected or prohibited by NLRA, federal supremacy is implicated to a
greater extent when labor-related activity is protected than when it is prohibited. National
Labor Relations Act, § 1 et seq., 29 U.S.C.A. § 151 et seq.


[14] Appeal and Error Judicial nature of decision
A coordination order, concerning the coordination of two or more actions pending in
different courts, is not part of the bundle of orders reviewable via appeal from final
judgment in any one of the actions for which coordination was sought. Cal. Civ. Proc.
Code § 404; Cal. R. Ct. 3.529(a).


[15] Mandamus Motions and orders in general
A writ of mandate is the exclusive method for appellate review of coordination orders,
which concern the coordination of two or more actions pending in different courts. Cal.
Civ. Proc. Code §§ 404, 404.6.


Witkin Library Reference: 3 Witkin, Summary of Cal. Law (11th ed. 2017) Agency and
Employment, § 602 [Federal Preemption; In General.]


**786  City & County of San Francisco Superior Court, Hon. Curtis E.A. Karnow; Hon A.C.
Massullo (City & County of San Francisco Super. Ct. No. CGC-16-556034 & Coordination
Proceeding 4939)
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Opinion


TUCHER, J.


*951  Google, Inc. and Alphabet, Inc. (collectively, Google), and Adecco USA, Inc. (Adecco)
require their employees to comply with various confidentiality policies. John Doe, David
Gudeman, and Paola Correa, who are current and former Google and Adecco employees, sued
Google and *952  Adecco under the Labor Code Private Attorneys General Act of 2004 (PAGA)
(Lab. Code, § 2698 et seq.), alleging the employers’ confidentiality policies restricted their
employees’ speech in violation of California law. The trial court sustained defendants’ demurrers
without leave to amend, concluding plaintiffs’ claims were preempted by the National Labor
Relations Act (NLRA or Act) (29 U.S.C. § 151 et seq.) under San Diego Bldg. Trades Council v.
Garmon (1959) 359 U.S. 236, 244–245, 79 S.Ct. 773, 3 L.Ed.2d 775 (Garmon). Plaintiffs contend
the trial court erred in finding the NLRA preempted their PAGA claims. They further challenge
the trial court's denial of a petition to coordinate this case with another case pending in a different
trial court.


We conclude that, although many of plaintiffs’ claims relate to conduct that is arguably within
the scope of the NLRA, the claims fall within the local interest exception to Garmon preemption
and may therefore go forward. We also conclude that plaintiffs’ challenge to the trial court's
coordination petition is not properly before us. We will therefore reverse the trial court's orders
sustaining defendants’ demurrers without leave to amend and remand for further proceedings.


BACKGROUND


[1] Because this appeal comes to us on demurrer, the following facts are based on the allegations
in plaintiffs’ pleadings and the requests for judicial notice. 1
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1 Google and plaintiffs have requested judicial notice of various submissions to and rulings
by the NLRB's regional director and general counsel. The requests are unopposed. With one
exception, we grant the requests for notice of these documents as official acts or records of the
executive department or a court of record of the United States. (Evid. Code, §§ 452, subds.
(c)-(d), 459; PG&E Corp. v. Public Utilities Com. (2004) 118 Cal.App.4th 1174, 1220, fn.
38, 13 Cal.Rptr.3d 630 [taking judicial notice of briefs filed before administrative agency];
Heston v. Farmers Ins. Group (1984) 160 Cal.App.3d 402, 413, 206 Cal.Rptr. 585 [approving
of judicial notice of brief filed with the NLRB as court record].) We deny Google's request
for notice of Doe's unfair labor practice charge as unnecessary, because that document is
already in the record.


**787  Litigation Regarding Confidentiality Policies
Doe works as a product manager in a supervisory capacity at Google. He began work at Google in
July 2014, had his employment terminated in April 2016, and was reinstated in June 2016. After
being terminated and before being reinstated, Doe sent notice under PAGA to the California Labor
and Workforce Development Agency that he intended to file this suit on behalf of himself and
other current and former Google employees. Doe alleged that Google required employees to sign
a confidentiality agreement and imposed certain related confidentiality policies on its employees,
and that these policies violated the Labor Code. Six months later, Doe filed this case in San *953
Francisco Superior Court. (John Doe et al. v. Google Inc. et al (Super. Ct. S.F. City & County,
2016, No. CGC-16-556034) (Doe).)


Gudeman is a former Google employee, and Correa is a former Google employee who also worked
for Adecco as a temporary employee placed at Google. Doe's second amended complaint included
them as named plaintiffs, and added claims against Adecco based on Correa's experience there.


Shortly after plaintiffs filed their second amended complaint, Rachel Moniz filed a complaint
against Adecco in San Mateo Superior Court alleging claims based on Adecco's confidentiality
policies. (Moniz v. Adecco (Super. Ct. San Mateo County, 2017, No. 17-CIV-01736) (Moniz).) Ten
days later, plaintiffs filed their third amended complaint against Google and Adecco.


The Harms Alleged
Plaintiffs’ third amended complaint alleges 17 causes of action under PAGA based on defendants’
confidentiality policies. Plaintiffs’ confidentiality claims fall into three subcategories; restraints of
competition, whistleblowing, and freedom of speech.


In their competition causes of action plaintiffs allege that Google's confidentiality rules violate
state statutes by preventing employees from using or disclosing the skills, knowledge, and
experience they obtained at Google for purposes of competing with Google. For example, the
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policies prevent Googlers from disclosing their wages in negotiating a new job with a prospective
employer, and from disclosing who else works at Google and under what circumstances such that
they might be receptive to an offer from a rival employer. The complaint grounds these PAGA
claims on alleged violations of Business & Professions Code sections 17200, 16600, and 16700 2


and various provisions of the Labor Code (see Lab. Code, §§ 232, 232.5, 1197.5, subd. (k)).


2 The fifth amended complaint expressly grounds the Business & Professions Code section
17200 allegation on violation of Business & Professions Code sections 16600 and 16700.


Plaintiffs’ whistleblowing causes of action allege that Google's confidentiality rules prevent
employees from disclosing **788  violations of state and federal law, either within Google to their
managers or outside Google to private attorneys or government officials. (See Bus. & Prof. Code,
§§ 17200 et seq.; Lab. Code, § 1102.5.) They also allege the policies unlawfully prevent employees
from disclosing information about unsafe or discriminatory working conditions, or about wage
and hour violations. (See Lab. Code, §§ 232, 232.5.)


*954  In their freedom of speech claims, plaintiffs allege that defendants’ confidentiality rules
prevent employees from engaging in lawful conduct during non-work hours and violate state
statutes entitling employees to disclose wages, working conditions, and illegal conduct. (See Lab.
Code, §§ 96, subd. (k), 98.6, 232, 232.5, 1197.5, subd. (k).) This lawful conduct includes the
exercise of an employee's constitutional rights of freedom of speech and economic liberty. As
a practical matter, plaintiffs argue, they are forbidden even to write a novel about working in
Silicon Valley or to reassure their parents they are making enough money to pay their bills, matters
untethered to any legitimate need for confidentiality.


Google's confidentiality rules contain a savings clause stating that the company's rules were not
intended to limit employees’ right to discuss wages, terms, or conditions of employment with other
employees, or their right to communicate with government agencies regarding violations of law.
However, plaintiffs allege these clauses are meaningless and contrary to Google's policies and
practices of enforcement, which threaten employees for disclosing any information at all.


Plaintiffs allege Adecco was liable for both its own confidentiality policies and Google's because
Adecco was Correa's joint employer when she was placed at Google. Adecco admits that in ruling
on the demurrers “there is no meaningful difference between [the] claims against Google and those
against Adecco.”


Demurrers
Google demurred to the entire complaint. As relevant here, Google argued the NLRA preempted
plaintiffs’ confidentiality claims. The trial court sustained Google's demurrer to the confidentiality
claims without leave to amend. It overruled the demurrer only as to a single remaining cause of
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action—alleging defendants required employees to sign illegal releases of potential claims as a
condition of being hired—and the parties eventually settled that claim.


Adecco demurred to the third amended complaint as well, shortly after it filed a similar demurrer
in Moniz. The Moniz court overruled the demurrer, but the Doe court sustained Adecco's demurrer
to the confidentiality claims, with leave to amend, for the same reasons that it sustained Google's
demurrer.


Proceedings Specific to Adecco
Plaintiffs tried to cure the defects identified by the Doe court as to their claims against Adecco
by filing a fourth amended complaint. This complaint *955  retains the allegation that Adecco is
jointly liable under PAGA for Google's confidentiality rules, but adds separate claims on behalf
of Adecco employees statewide based on Adecco's own confidentiality rules. The new causes of
action against Adecco fall into the same competition, whistleblowing, and free speech categories
as the claims against Google in the third amended complaint. Plaintiffs also allege Adecco had
an unlawful policy prohibiting temporary employees placed at Google from working directly for
Google without Adecco's consent.


**789  Adecco again demurred, and the trial court sustained the demurrer, this time without leave
to amend. Plaintiffs then amended their Doe complaint a final time to add an illegal release claim
against Adecco, a claim the parties subsequently settled.


Before Adecco filed its demurrer to the third amended complaint, it filed with the Judicial Council
a petition to coordinate the action with Moniz. After plaintiffs filed their fourth amended complaint
and shortly before Adecco demurred to it, the coordination judge continued proceedings on
Adecco's petition until after the ruling on Adecco's forthcoming demurrer. Then, after the Doe
court sustained Adecco's demurrer to the fourth amended complaint without leave to amend, the
coordination judge denied the petition to coordinate, explaining that the sole then-remaining cause
of action in Doe (the illegal release claim) was not at issue in Moniz, the claims in Moniz covered
more employees than the claim in Doe, and the Moniz litigation had advanced further.


Adecco filed a petition for writ of mandate in this court seeking review of the coordination judge's
denial of its coordination petition. Plaintiffs likewise filed a petition for writ of mandate, seeking
review of the Doe court's orders sustaining Google's and Adecco's demurrers. This court summarily
denied Adecco's writ and denied plaintiffs’ writ as untimely. (Adecco USA, Inc. v. Superior Court
for the City & County of San Francisco (Feb. 6, 2018, A153470) [nonpub. opn.]; Doe et al. v.
Superior Court for the City & County of San Francisco (Mar. 29, 2018, A153726) [nonpub. opn.].)


The trial court in Doe entered final judgment, and plaintiffs timely appealed.
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NLRB Files Then Settles Complaint Against Google
At the same time as Doe sent the PAGA notices anticipating this case, he also filed an unfair labor
practice charge against Google with the National Labor Relations Board (NLRB or Board). Doe
alleged Google's confidentiality rules violated section 8 of the NLRA by prohibiting employees
from *956  exercising their rights under section 7 of the Act, which entitles employees to engage in
“concerted activities for the purpose of collective bargaining or other mutual aid or protection.” (29
U.S.C. § 157) Doe alleged that Google violated section 8 by terminating him because he exercised
his section 7 rights.


On the same day that plaintiffs filed their third amended complaint in Doe, the regional director
of the NLRB issued a complaint against Google based on Doe's unfair labor practice charge.
However, the regional director's complaint did not include certain allegations from Doe's charge,
including the allegation relating to Doe's termination, because the regional director determined Doe
had been a supervisor and therefore was not protected by the NLRA. Doe appealed that decision,
but the NLRB's general counsel denied the appeal.


After plaintiffs filed their opening brief in this court, the NLRB's regional director and Google
reached an informal settlement on the NLRB's complaint. 3  As part of that settlement, Google
agreed to post a notice for 60 days informing employees that they had the right “to discuss wages,
hours, and working conditions with other employees, **790  the press/media, and other third
parties, and [Google] WILL NOT do anything to interfere with [employees’] exercise of those
rights.” The notice further stated that Google would “NOT prohibit [employees] from discussing
or sharing information relating to [their] performance, salaries, benefits, discipline, training, or
any other terms and conditions of [their] employment and” had rescinded any such limitations in
its confidentiality rules. In exchange, the NLRB regional director would withdraw her complaint,
but this would not prevent the courts or the Board from proceeding with other cases.


3 We discuss the proceedings on the regional director's complaint that transpired after the trial
court entered judgment because they are not in dispute and come to us by way of judicial
notice. (Reserve Insurance Co. v. Pisciotta (1982) 30 Cal.3d 800, 813, 180 Cal.Rptr. 628,
640 P.2d 764.)


DISCUSSION


I. The NLRA and Garmon Preemption
[2]  [3] Plaintiffs contend the trial court erred in finding the NLRA preempts their confidentiality
claims. We review this question de novo. (Wal-Mart Stores, Inc. v. United Food & Commercial
Workers Internat. Union (2016) 4 Cal.App.5th 194, 201, 208 Cal.Rptr.3d 542 (Wal-Mart).)
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Likewise, de novo review applies to a trial court's decision sustaining a demurrer. ( *957  Traders
Sports, Inc. v. City of San Leandro (2001) 93 Cal.App.4th 37, 43, 112 Cal.Rptr.2d 677). As we
shall explain, we conclude that these causes of action fall within the local interest exception to
preemption.


A. Legal Principles
[4]  [5] Congress intended the NLRA to serve as a comprehensive law governing labor relations;
accordingly, “the NLRB has exclusive jurisdiction over disputes involving unfair labor practices,
and ‘state jurisdiction must yield’ when state action would regulate conduct governed by the
NLRA. (Garmon, [supra, 359 U.S.] at pp. 244–245 [79 S.Ct. 773].)” (Wal-Mart, supra, 4
Cal.App.5th at pp. 200–201, 208 Cal.Rptr.3d 542.) Because it is for the NLRB to determine, in the
first instance, whether conduct is in fact governed by the NLRA, the Act's preemptive effect may
extend beyond conduct that the NLRA directly governs to “activities which ‘arguably’ constitute
unfair labor practices under the Act.” (Balog v. LRJV, Inc. (1988) 204 Cal.App.3d 1295, 1303, 250
Cal.Rptr. 766 (Balog); see Garmon, at pp. 244–245, 79 S.Ct. 773.) Such conduct is “presumptively
pre-empted.” (Belknap, Inc. v. Hale (1983) 463 U.S. 491, 498, 103 S.Ct. 3172, 77 L.Ed.2d 798
(Belknap).)


[6] But Garmon preemption must not be applied in a “ ‘literal, mechanical fashion’ ” (Local 926,
Internat. Union of Operating Engineers, AFL-CIO v. Jones (1983) 460 U.S. 669, 676, 103 S.Ct.
1453, 75 L.Ed.2d 368 (Jones)), and it is subject to exceptions where the activity in question is a
“merely peripheral concern” of the NLRA, or where “the regulated conduct touche[s] interests so
deeply rooted in local feeling and responsibility that, in the absence of compelling congressional
direction, we could not infer that Congress had deprived the States of the power to act.” (Garmon,
supra, 359 U.S. at pp. 243–244, 79 S.Ct. 773.) Although framed as separate exceptions, these
two factors are often analyzed together, as we will do here. (See, e.g., Linn v. United Plant
Guard Workers (1966) 383 U.S. 53, 61, 86 S.Ct. 657, 15 L.Ed.2d 582 (Linn); Balog, supra, 204
Cal.App.3d at p. 1304, 250 Cal.Rptr. 766.)


B. Federal and State Interests at Stake
[7]  [8] Garmon preemption “has its greatest force when applied to state laws regulating the
relations between employees, their union, and their employer.” ( **791  Sears, Roebuck & Co.
v. San Diego County Dist. Council of Carpenters (1978) 436 U.S. 180, 193, 98 S.Ct. 1745, 56
L.Ed.2d 209 (Sears).) However, “the general applicability of a state cause of action is not sufficient
to exempt it from pre-emption.” (Farmer v. United Brotherhood of Carpenters and Joiners of
America, Local 25 (1977) 430 U.S. 290, 300, 97 S.Ct. 1056, 51 L.Ed.2d 338 (Farmer).) Rather,
we conduct a “balanced inquiry” into the federal and state interests at stake and the potential to
interfere with the NLRB's jurisdiction. (Ibid.) With this in mind, we consider the interests at stake
in this action.
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The NLRA “was designed to ‘eliminate the causes of certain substantial obstructions to the free
flow of commerce ... by encouraging the practice *958  and procedure of collective bargaining,
and by protecting the exercise by workers of full freedom of association, self-organization, and
designation of representatives of their own choosing, for the purpose of negotiating the terms and
conditions of their employment or other mutual aid or protection.’ ” (Balog, supra, 204 Cal.App.3d
at p. 1301, 250 Cal.Rptr. 766, quoting 29 U.S.C. § 151.) To this end, section 7 of the NLRA
gives non-exempt employees the right to self-organize, bargain collectively, and “engage in other
concerted activities for the purpose of collective bargaining or other mutual aid or protection.” (29
U.S.C. § 157.) The NLRA also defines certain actions as unfair labor practices. (Balog, at p. 1302,
250 Cal.Rptr. 766, citing 29 U.S.C. §§ 158, 160.) As pertinent here, section 8 of the NLRA declares
it an “unfair labor practice for an employer ... [¶] to interfere with, restrain, or coerce employees in
the exercise of the rights guaranteed in” section 7. (29 U.S.C. § 158.) The focus of these provisions
is on workers joining together for mutual benefit.


By contrast here, plaintiffs seek to enforce Labor Code provisions that protect their activities
as individuals. For example, one provision prohibits employers from preventing an employee
“from disclosing the amount of his or her wages” (Lab. Code, § 232), a statute that was enacted
at the urging of women's groups to protect employees sharing information necessary to the
enforcement of laws against sex discrimination. (See, e.g., Sen. Com. on Industrial Relations
Staff Analysis of Assem. Bill No. 3193 (1983-1984 Reg. Sess.) as amended March 21, 1984.)
Another provision provides analogous protection for an employee disclosing “information about
the employer's working conditions” (Lab. Code, § 232.5), manifesting California's public policy
to “prohibit[ ] employer restrictions on, or punishment for, speech regarding conditions of
employment” (Glassdoor, Inc. v. Superior Court (2017) 9 Cal.App.5th 623, 633, 215 Cal.Rptr.3d
395). A third protects the rights of any employee to disclose information about a violation of
state or federal law to someone with the power to address the problem—“to a government or
law enforcement agency, to a person with authority over the employee, or to another employee
who has authority to investigate, discover, or correct” the violation. (Lab. Code, § 1102.5.)
A fourth provision protects employees who complain about underpayment of wages to the
Labor Commissioner. (Lab. Code, § 98.6; see also Lab. Code, § 1102.5 [protecting right to
disclose information to state agencies].) And a fifth protects an employee from retaliation
for his or her “lawful conduct occurring during nonworking hours away from the employer's
premises” (Lab. Code, § 96, subd. (k)), so employers do not seek to control non-work aspects
of their employees’ lives. Plaintiffs allege that defendants’ confidentiality policies violate these
provisions of California law.


Plaintiffs also allege violations of section 16600 of the Business and Professions Code, which
prohibits any contract that would improperly restrain an employee from securing new employment
with a **792  competitor. This *959  statute “evinces a settled legislative policy in favor of open
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competition and employee mobility” (Edwards v. Arthur Andersen LLP (2008) 44 Cal.4th 937,
946, 81 Cal.Rptr.3d 282, 189 P.3d 285), a policy that has been seen as instrumental in the success
of California's technology industry (see Gilson, The Legal Infrastructure of High Technology
Industrial Districts: Silicon Valley, Route 128, and Covenants Not to Compete (1999) 74 N.Y.U.L.
Rev. 575, 609 [“Silicon Valley's legal infrastructure, in the form of Business and Profession[s]
Code section 16600’s prohibition of covenants not to compete, provided a pole around which
Silicon Valley's characteristic business culture and structure precipitated”]; see also Saxenian,
Regional Advantage: Culture and Competition in Silicon Valley and Route 128 (1994) pp. 34–37.)


Keeping these very different federal and state interests in mind, we now analyze Garmon
preemption in this case.


C. Arguably Protected or Prohibited Activity
The first step of a Garmon analysis asks whether the conduct at issue is arguably protected or
prohibited by the NLRA. (Jones, supra, 460 U.S. at p. 676, 103 S.Ct. 1453.) The trial court
concluded all of plaintiffs’ confidentiality claims are presumptively preempted in their entirety
because they involve policies against disclosure of wages and working conditions (in the case
of the competition claims and some freedom of speech claims) or against disclosures intended
to affect the terms or conditions of employment (in the case of the whistleblowing and some
freedom of speech claims). We do not doubt that some of the conduct at issue at least arguably falls
within the NLRA. (See Luke v. Collotype Labels USA, Inc. (2008) 159 Cal.App.4th 1463, 1470,
72 Cal.Rptr.3d 440 [discussions among workers about working conditions are protected activity
under NLRA].) Indeed, the fact that the regional director brought a complaint challenging Google's
confidentiality policies indicates that she so concluded.


However, plaintiffs also allege conduct that clearly falls outside the scope of the NLRA.
For instance, plaintiffs’ competition claims allege defendants’ confidentiality rules inhibit an
employee seeking new employment elsewhere and competing with defendants. They also
allege Adecco prevents its employees from working with companies where Adecco has placed
them, unless Adecco consents. These matters are, on their face, unrelated to “mutual aid or
protection” (29 U.S.C. § 157) of fellow employees at Google or Adecco. Similarly, some of
plaintiffs’ whistleblowing causes of action allege defendants’ confidentiality policies prevent them
from discussing with the government legal violations unconnected to working conditions, such
as an employer's violations of securities laws, false claims laws, the federal Foreign Corrupt
Practices Act, *960  and other laws unrelated to employees’ terms and conditions of employment.
The NLRB has authoritatively rejected the argument that whistleblowing about employer conduct
unrelated to working conditions is protected activity, so the NLRA does not protect an employee
reporting concerns about patient care in a nursing home. (Orchard Park Health Care Center, Inc.
(2004) 341 NLRB 642, 645.) But we need not belabor this point because, as we shall next discuss,
regardless of whether the challenged policies reach employee conduct that the NLRA arguably
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protects or prohibits, plaintiffs’ state-law causes of action fall within the local interest exception
to Garmon preemption.


D. The Local Interest Exception
[9]  [10] The local interest exception vindicates interests “ ‘deeply rooted in local **793  feeling
and responsibility.’ ” (Sears, supra, 436 U.S. at p. 195, 98 S.Ct. 1745.) Two factors relevant to
the application of this exception, in a case where an employer's policies are arguably prohibited
by the NLRA, are: (1) whether there is “a significant state interest in protecting the citizen from
the challenged conduct” and (2) whether “the exercise of state jurisdiction over the tort claim [for
trespass] entailed little risk of interference with the regulatory jurisdiction of the Labor Board.” (Id.
at pp. 196–197, 98 S.Ct. 1745.)


The local interest exception has been applied in a range of circumstances. As explained in Inter-
Modal Rail Employees Assn. v. Burlington Northern & Santa Fe Ry. Co. (1999) 73 Cal.App.4th
918, 87 Cal.Rptr.2d 60 (Inter-Modal), “the Supreme Court has declined to preempt a variety of
state law claims even though they arose in a labor law context [involving, for example,] trespass
by peaceful picking ... intentional infliction of emotional distress ... [and] defamation ...’ ” (Id.
at p. 925, 87 Cal.Rptr.2d 60; see Sears, supra, 436 U.S. at p. 198, 98 S.Ct. 1745 [trespass by
picketing]; Farmer, supra, 430 U.S. at pp. 299–300, 97 S.Ct. 1056 [intentional infliction of
emotional distress]; Linn, supra, 383 U.S. at pp. 61–62, 86 S.Ct. 657 [defamation].) The local
interest exception has also been applied to a cause of action challenging an employer's retaliation
against employees for raising concerns about workplace safety (Inter-Modal, at pp. 922–923, 925,
87 Cal.Rptr.2d 60, citing Balog, supra, 204 Cal.App.3d at p. 1304, 250 Cal.Rptr. 766), and to
controversies where the NLRB could not have provided relief to the plaintiffs because their injury
was not relevant to its functions (Service by Medallion, Inc. v. Clorox Co. (1996) 44 Cal.App.4th
1807, 1815–1816, 52 Cal.Rptr.2d 650 (Clorox) [service provider's contract negotiations with
company took place against “backdrop” of union campaign]).


[11] Defendants do not deny that plaintiffs’ claims grow from deeply-rooted local interests. This
is no surprise, as plaintiffs bring this case under PAGA, which means plaintiffs are serving “ ‘as
the proxy or agent of the *961  state's labor law enforcement agencies.’ ” (Kim v. Reins Internat.
California, Inc. (2020) 9 Cal.5th 73, 81, 259 Cal.Rptr.3d 769, 459 P.3d 1123, italics omitted.)
Courts have long recognized the importance of state labor regulation that “provides protections
to individual union and nonunion workers alike, and thus ‘neither encourage[s] nor discourage[s]
the collective-bargaining processes that are the subject of the NLRA.’ ” (Fort Halifax Packing Co.
v. Coyne (1987) 482 U.S. 1, 20–21, 107 S.Ct. 2211, 96 L.Ed.2d 1.) “[P]re-emption should not be
lightly inferred in this area, since the establishment of labor standards falls within the traditional
police power of the State.” (Id. at p. 21, 107 S.Ct. 2211; accord Iskanian v. CLS Transportation
Los Angeles, LLC (2014) 59 Cal.4th 348, 388, 173 Cal.Rptr.3d 289, 327 P.3d 129 [“enactment
and enforcement of laws concerning wages, hours, and other terms of employment is within the
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state's historic police power”—powers that “ ‘ “courts should assume ... are not superseded ‘unless
that was the clear and manifest purpose of Congress’ ” ’ ”].) The state statutes plaintiffs seek to
enforce are all labor standards of this sort, statutes that preserve the freedom of all employees to
practice their profession or trade (Bus. & Prof. Code, § 16600), to report wage-and-hour violations
or unsafe working conditions to government agencies (Lab. Code, § 1102.5), and to speak as they
choose about their work lives (Lab. Code, §§ 232, 232.5, 96, subd. (k)). In sum, these statutes
establish as a minimum employment standard an employee anti-gag rule.


**794  Not only are the interests protected by these statutes matters of traditional local concern,
but they may reasonably be seen as peripheral to the NLRA. Nothing about the NLRA manifests
a purpose to displace state labor laws regulating wages, hours, and other terms of employment,
as the NLRA is “aimed at ‘safeguard[ing], first and foremost, workers’ rights to join unions and
to engage in collective bargaining.’ ” (Epic Sys. Corp. v. Lewis (2018) ––– U.S. ––––, 138 S.Ct.
1612, 1630, 200 L.Ed.2d 889 (Epic); see also Inter-Modal, supra, 73 Cal.App.4th at p. 926, 87
Cal.Rptr.2d 60 [focus of NLRA is “ ‘an equitable bargaining process[;] ... Congress did not intend
to preempt all local regulations that touch or concern the employment relationship’ ”].) It is thus
well established that a state may set minimum employment standards without running afoul of the
NLRA. (Castillo v. Toll Bros., Inc. (2011) 197 Cal.App.4th 1172, 1207, 130 Cal.Rptr.3d 150 [“state
wage-and-hour statutes ... raise no Garmon preemption concerns”].) The state laws plaintiffs assert
here govern matters similarly far afield from the concerns underlying the NLRA.


Unable to refute the local interests at stake, defendants instead argue that because the NLRB issued
a complaint at Doe's behest, to allow this case to proceed in state court would risk interfering
with the jurisdiction of the NLRB. Were this a serious concern, it would render the local interest
exception unavailable. (See Sears, supra, 436 U.S. at pp. 196–197, 98 S.Ct. 1745; *962  Hillhaven
Oakland Nursing etc. Center v. Health Care Workers Union (1996) 41 Cal.App.4th 846, 855, 49
Cal.Rptr.2d 11 (Hillhaven); Rodriguez v. Yellow Cab Cooperative, Inc. (1988) 206 Cal.App.3d 668,
678–679, 253 Cal.Rptr. 779.) But the NLRB has settled its claim with no admission of wrongdoing
by Google and no findings of fact by the Board. Nothing the state court does at this juncture could
interfere with the NLRB's exercise of its primary jurisdiction.


Asked about this point at oral argument, counsel for Google responded with two concerns: (1)
that the state court could reach “a different finding on the merits,” in that “the NLRB ... issued a
complaint and [Google] entered into a settlement on it, so there could be a different result in state
court on liability,” and (2) that state courts cannot impose “a different remedial scheme for NLRA
violations,” especially a scheme of punitive remedies as was found preempted in Wisconsin Dept.
of Industry v. Gould, Inc. (1986) 475 U.S. 282, 106 S.Ct. 1057, 89 L.Ed.2d 223 (Wisconsin Dept.
of Industry). Responding to these concerns in turn, neither is substantial.
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First, it would be impossible for the state court to reach “a different result ... on liability,” since
the NLRB settled its case without resolving liability issues. The settlement agreement between
the Board and Google is informal and of limited scope. It requires Google to post for 60 days a
notice informing its employees of their rights under “FEDERAL LAW,” and if Google upholds
its end of the bargain then the NLRB promises to take no further action in the case. The reference
to federal law is a signal that the question on liability that underlay the NLRB case (i.e., whether
defendants violated the NLRA) is completely different from the liability questions in this case
(i.e., whether defendants violated California labor laws). Moreover, the agreement expressly “does
not prevent ... the Board and the courts from finding violations with respect to matters” occurring
before the agreement was approved, or from “mak[ing] findings of fact and/or conclusions of law
with respect to” evidence obtained in the case. With this provision, the Board itself has given
courts license to proceed with claims addressing the same or similar facts. The **795  terms of
the agreement itself suggest that, whatever California courts would ultimately decide on plaintiffs’
claims, the Board sees in plaintiffs’ case no threat to its own jurisdiction.


As for Google's second concern—duplicative and punitive remedies for an NLRA violation—this
argument founders at the outset because none of plaintiffs’ claims requires proof of an NLRA
violation. The difference between this case and Wisconsin Dept. of Industry illustrates the point.
There, the state of Wisconsin had adopted a law debarring from state contracting any company
“found by judicially enforced orders of the National Labor Relations Board to have violated the
NLRA” three times in five years. *963  (Wisconsin Dept. of Industry, supra, 475 U.S. at pp. 283–
284, 106 S.Ct. 1057.) The NLRA preempts this statute “[b]ecause Wisconsin's debarment law
functions unambiguously as a supplemental sanction for violations of the NLRA.” (Id. at p. 288,
106 S.Ct. 1057.) By contrast, the California laws that plaintiffs seek to enforce make no reference
to the NLRA, the NLRB, or the rights of workers to organize. They do not supplement sanctions for
a violation of the NLRA, but instead extend unrelated protections to conduct that may, or may not,
also be addressed by the NLRA. In such circumstances, the availability of a remedy in state court
that is unavailable under the NLRA may be a reason not to find a case preempted. (Linn, supra,
383 U.S. at pp. 63–64, 86 S.Ct. 657; Clorox, supra, 44 Cal.App.4th at p. 1816, 52 Cal.Rptr.2d 650.)


In sum, analyzing the two factors the United States Supreme Court has identified as dispositive—
the significance of the local interest and the risk of interference with the jurisdiction of the Board
—we see no basis for preemption here. (See Sears, supra, 436 U.S. at pp. 196–197, 98 S.Ct. 1745;
Farmer, supra, 430 U.S. at p. 300, 97 S.Ct. 1056.) But the parties have argued, citing competing
precedents and legal tests ostensibly derived from them, for alternative ways of analyzing the local
interest exception, so we now turn to consider these alternatives.


1. Sears, Linn, and the “Critical Inquiry”
[12] In Sears, after the Supreme Court set forth the two relevant factors we have just examined,
it synthesized them into a single “critical inquiry” for preemption of claims based on arguably
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prohibited conduct. That inquiry is “whether the controversy presented to the state court is identical
to ... or different from” a controversy that could have been presented to the NLRB. (Sears, supra,
436 U.S. at p. 197, 98 S.Ct. 1745.) Answering that question in Sears meant an employer's state-
court trespass case against a union was not preempted—even though the picketing in question
might have been protected or prohibited by the NLRA—because the issues involved in the trespass
case were “different from” the issues the NLRB would have considered in assessing the legality
of the same picketing under federal law. (Id. at pp. 197–198, 98 S.Ct. 1745; see also Wal-Mart,
supra, 4 Cal.App.5th 194, 208 Cal.Rptr.3d 542 [same].) By contrast, a controversy “ ‘identical to’
” one that could have been presented to the NLRB was an attempt to enforce the Pennsylvania
Labor Relations Act, whose relevant language was “ ‘almost identical to’ ” language in the NLRA.
(Sears, at pp. 192, 197, 98 S.Ct. 1745, discussing Garner v. Teamsters, Chauffeurs & Helpers Local
Union (1953) 346 U.S. 485, 487–489, fns. 3 & 5, 74 S.Ct. 161, 98 L.Ed. 228 [employer's attempt
to enforce Pennsylvania Labor Relations Act against peaceful union picketing is preempted].)


**796  Sears’s focus on whether the legal issue in the two controversies is the same or different
also animates the Supreme Court's decision in Linn. There, *964  the Court held a state-court libel
action was not preempted, explaining: “When the Board and state law frown upon the publication
of malicious libel, albeit for different reasons, it may be expected that the injured party will request
both administrative and judicial relief.” (Linn, supra, 383 U.S. at p. 66, 86 S.Ct. 657.)


Under the formulations of either of these cases, plaintiffs’ claims are not preempted. The Board
may “frown upon” an employer's confidentiality policy because it interferes with workers’ rights
to undertake concerted action, but California law disapproves such policies for a different reason:
because they interfere with every employee's right to bring workplace issues to the attention of
supervisors, state agencies, courts, and the public. (See Linn, supra, 383 U.S. at p. 66, 86 S.Ct. 657.)
And, although there may be overlap in the operative facts, whether an employer's confidentiality
policy constitutes an unfair labor practice under the NLRA is a “different” controversy from the
question of whether it violates provisions of the state Labor Code. (See Sears, supra, 436 U.S. at
p. 197, 98 S.Ct. 1745.)


Highlighting that the controversy here is different from the controversy that was, or could have
been, placed before the NLRB is the Board's decision in Boeing Co. (2017) 2017 WL 6403495,
2017 NLRB Lexis 634 (Boeing), which elucidates how the NLRB would evaluate whether
Google's confidentiality policies comply with the NLRA. In Boeing, the NLRB announces a new
standard for determining whether an employer's adoption of a facially neutral workplace rule that
potentially interferes with Section 7 rights is an unfair labor practice. The Board concludes it must
evaluate and weigh “(i) the nature and extent of the potential impact on NLRA rights,” and (ii) an
employer's “legitimate justifications associated with” business requirements. (Id. at p. *15, 2017
NLRB Lexis 634 at pp. *60–*63.) This process could lead the NLRB to uphold confidentiality
rules that risk inhibiting NLRA-protected activity, especially if that activity is peripheral, rather
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than central, to the NLRA's concerns, or the risk of intruding on NLRA-protected rights is “
‘comparatively slight.’ ” (Id. at p. *16, 2017 NLRB Lexis 634 at p. *66.) Not surprisingly, there
is no suggestion that a state's interests underlying its own statutes will figure in this weighing
process at all. The issues and concerns before the NLRB in deciding a challenge to defendants’
confidentiality policies would be wholly different from the state-law issues in this case, and by the
same token the issues the state court must adjudicate in this case will require no consideration of
the Section 7 rights that animate the NLRB. Thus, under the “critical inquiry” enunciated in Sears
(Sears, supra, 436 U.S. at p. 197, 98 S.Ct. 1745), plaintiffs’ claims are not preempted.


2. Jones and the “Crucial Element”
Although Google acknowledges Sears and Linn remain good law, it urges us to focus instead on a
subsequent Supreme Court case in which preemption *965  was found, Jones, supra, 460 U.S. 669,
103 S.Ct. 1453. In that case, Jones filed an NLRB charge against a union representing employees
at his former company, where he had been hired as a supervisor but then quickly let go. Jones
alleged that because he was not a member of the union, the union “ ‘procured’ his discharge, ‘and
thereby coerced [the Company] in the selection of its supervisors and bargaining representative,’
” an unfair labor practice under the NLRA. (Id. at p. 672, 103 S.Ct. 1453.) The regional **797
director refused to issue a complaint, concluding “there was insufficient evidence to establish that
the Union had caused Jones’ discharge;” the union had “merely participated in discussions” about
“changes in the Company's supervisory structure.” (Id. at pp. 672–673, 103 S.Ct. 1453.) Rather
than appealing this decision to the General Counsel of the NLRB, Jones filed a state-court action
alleging the union had interfered with his employment contract. (Id. at p. 673, 103 S.Ct. 1453.)


The high court held this action was preempted for several reasons, including that Jones was seeking
to prove the union coerced his discharge, a claim that was “concededly preempted” as an unfair
labor practice (Jones, supra, 460 U.S. at pp. 681–682, 103 S.Ct. 1453); that asking the state court
to police the line between a coerced or uncoerced discharge would have required the court to
adjudicate issues of federal labor law (id. at pp. 682, 103 S.Ct. 1453); and that if Jones attempted
to prove non-coercive interference with his employment there would be two further problems. He
would still need to prove the union had caused his ouster—a “crucial element” of the NLRA claim
that the Regional Director had already decided against Jones—and he would be seeking to impose
liability for union conduct that the NLRA arguably protects. (Id. at pp. 682–684, 103 S.Ct. 1453.)


Relying on Jones, defendants argue the local interest exception does not apply in this case because
the dispute in this case and a dispute properly before the Board share a “crucial element,” namely,
whether defendants’ policies actually restrict employees from discussing wages and working
conditions. But we do not read Jones to create a rule that if the state-law controversy shares a
factual element—“crucial” or otherwise—with a matter properly before the NLRB, then the case
is necessarily preempted. Such a rule would eviscerate the local interest and peripheral concern
exceptions, since a court only considers these exceptions if some common set of facts gives rise
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to both the state-law claims and a dispute arguably within the purview of the NLRB, as with the
picketing activity in Sears.


The Jones court does not announce any such revision of settled law. Instead, Jones recognizes the
continuing force of Sears and seeks to distinguish it on the ground that the focus of the unfair
labor practice charge in Sears was unrelated to that of the trespass action challenging the same
picketing activity. (Jones, supra, 460 U.S. at pp. 682–683, 103 S.Ct. 1453.) Although Jones *966
does use the phrase “crucial element” in explaining one of several reasons that together explain
the court's preemption finding, the Court does not hold the phrase out as any sort of dispositive
test, nor attempt to explain how a court would decipher when an “element” is “crucial.” (Id. at p.
682, 103 S.Ct. 1453.) Instead, Jones follows Sears and Farmer in directing courts to undertake
“a sensitive balancing” of potential harms to the Congressional scheme for regulating labor-
management relations and to a state's power to protect its citizens. (Jones, at p. 676, 103 S.Ct.
1453.)


Even if we were to attempt application of a “crucial element” test here, we disagree that the
“crucial element” in this case is whether defendants’ policies restrict employees from discussing
their wages and working conditions. This factual question about the scope of the employers’
policies may be an area of overlap between this case and a dispute properly before the Board,
but the question is antecedent to those questions that bring to bear legal considerations that differ
for the two disputes. The crucial elements for the state-law confidentiality claims are whether
defendants’ **798  policies infringe on an employee's right to practice a profession or trade,
disclose wrongdoing, and exercise free speech as protected by California law. The crucial elements
in the Board's determination of whether the confidentiality policies are an unfair labor practice
are the extent to which the policies interfere with NLRA-protected activity, how central any such
protected activity is to the organizing and bargaining activities that are the NLRA's core concerns,
and whether the employer's business justifications offset any interference with NLRA rights.
(Boeing, supra, 2017 WL 6403495, at pp. *15, *16, 2017 NLRB Lexis 634, at pp. *60–*63, *66;
29 U.S.C. § 151.) These elements are not common to the two disputes.


[13] Our case is different from Jones in other respects as well. First and foremost, there is in
our case no issue of federal labor law that the state court would be required to adjudicate. (Cf.
Jones, supra, 460 U.S. at p. 682, 103 S.Ct. 1453.) California courts can and should decide whether
Google and Adecco violated California law without considering whether, in so doing, they also
committed unfair labor practices under the Act. Second, the regional director has made no factual
determination that is fatal to plaintiffs’ claims, as occurred in Jones. (Id. at p. 682, 103 S.Ct. 1453.)
Thus, plaintiffs can proceed in state court without ever taking a position inconsistent with one
already adopted by the Board or its regional director. Third, neither Google nor Adecco argues that
its policies are protected by federal labor law, as the union's conduct in Jones arguably was. (Id. at
pp. 672–673, 103 S.Ct. 1453.) This factor is important because federal supremacy is “implicated to
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a greater extent when labor-related activity is protected than when it is prohibited.” (Sears, supra,
436 U.S. at p. 200, 98 S.Ct. 1745; see also Belknap, supra, 463 U.S. at pp. 498–499, 103 S.Ct.
3172 [courts must balance state's interest against interference with NLRB's jurisdiction and risk
that the state will sanction conduct the NLRA protects].) Finally, in this case there is no union. The
absence of a union is significant, for the argument in favor of preemption *967  “has its greatest
force when applied to state laws regulating the relations between employees, their union, and their
employer.” (Sears, supra, 436 U.S. at p. 193, 98 S.Ct. 1745; see also Epic, supra, 138 S.Ct. at p.
1630 [NLRA “ ‘safeguard[s] first and foremost, workers’ rights to join unions and to engage in
collective bargaining’ ”].)


Because our case differs from Jones in all of these substantial ways and because even Jones did not
offer “crucial element” as a dispositive test, 4  we decline defendants’ **799  invitation to defeat
the local interest exemption on this basis.


4 The concurring and dissenting opinion accuses us of “ignor[ing] Jones’s reasoning” and
“the analytical path the Supreme Court has set forth for the local interest exception.” (At
pp. 804-05, 809-10, post.) But there is nothing “novel” about our analyzing “competing
interests.” (At p. 805, post.) The Supreme Court requires that we conduct a “balanced
inquiry into such factors as the nature of the federal and state interests in regulation and the
potential for interference with federal regulation” (Farmer, supra, 430 U.S. at p. 300, 97
S.Ct. 1056), give “careful consideration [to] the relative impact ... on the various interests
affected” (Sears, supra, 436 U.S. at p. 188, 98 S.Ct. 1745), and, in the language of Jones,
engage in “a sensitive balancing” of harm to the NLRA's regulatory scheme and to the
state's interest in protecting its citizens. (Jones, supra, 460 U.S. at p. 676, 103 S.Ct. 1453).
While in Sears the Supreme Court distilled this balancing of competing interests into a single
“critical inquiry” (Sears, at p. 197, 98 S.Ct. 1745), the concurring and dissenting opinion
dismisses that analytical approach as “of only academic interest” based on a comment made
in dissent in Jones. (At pp. 807-08, post.) But no dissenting opinion has the power to overrule
precedent, and we have shown that plaintiffs’ claims clear the “identical controversy” hurdle
Sears sets forth. (Sears, supra, 436 U.S. at p. 197, 98 S.Ct. 1745.)


3. Hillhaven and Bright-Line Rules
Google also argues that Hillhaven, supra, 41 Cal.App.4th 846, 49 Cal.Rptr.2d 11, is “the
dispositive precedent” defeating the local interest exemption in this case. In Hillhaven, another
division of our court held that the NLRA preempted state-court action against a union alleged to
have overrun a nursing home, disrupting patient care and intimidating workers. (Id. at pp. 850,
862, 49 Cal.Rptr.2d 11.) The union was “the certified bargaining representative of employees at
Hillhaven,” and was in the midst of negotiating a new collective bargaining agreement at the
time. (Id. at pp. 849–850, 49 Cal.Rptr.2d 11.) In finding preemption, the Hillhaven court relied
on common factual issues between the state-court suit and a complaint already settled before the
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NLRB and also, more importantly, two factors with no parallel in the case before us that go to
the heart of the NLRB's authority. First was the likelihood “that resolution of some of the state
court claims would require ... interpretation of the collective bargaining agreement between the
parties.” (Id. at pp. 860–861, 49 Cal.Rptr.2d 11 [e.g., “number of union representatives allowed
to enter the facility, and where those representatives were permitted access” likely turned on
interpretation of collective bargaining agreement].) Second was the “real possibility of conflict”
between the *968  injunctive relief Hillhaven sought in state court and “NLRB rulings on issues
such as union access to employees at their place of work.” (Id. at p. 861, 49 Cal.Rptr.2d 11.)
Obviously, our case involves no collective bargaining agreement, no union, and no risk that the
state court will punish or prohibit conduct that NLRB rulings protect.


Defendants extract from the facts of Hillhaven a bright-line rule they would have us apply, that
where the regional director has filed a complaint addressing conduct that is also the subject of a
state-court action, the state-court action is preempted. We think defendants make too much of an
observation in Hillhaven that the court was unaware of any decision failing to find preemption
once the regional director had issued a complaint. (Hillhaven, supra, 41 Cal.App.4th at p. 859, 49
Cal.Rptr.2d 11.) Hillhaven itself acknowledges that “simultaneous jurisdiction of the NLRB and
state court is possible for conduct arguably prohibited under the” NLRA (ibid., italics omitted),
and other courts have indeed adjudicated controversies after the NLRB issued and settled a related
complaint (see, e.g., Belknap, supra, 463 U.S. at 496, 508–509, 103 S.Ct. 3172; United Food &
Commercial Workers Internat. Union v. Wal-Mart Stores, Inc. (2017) 453 Md. 482, 490–491, 508–
511, 162 A.3d 909).


Where the local interest is strong, even the possibility of findings that conflict with an NLRB
complaint need not be fatal. In Linn, the regional director of the NLRB declined to file a complaint
against a union because factual investigation led him to conclude “the union was not responsible
for” the offending conduct—there, the distribution of the allegedly libelous leaflets. (Linn, supra,
383 U.S. at p. 57, 86 S.Ct. 657.) Yet, the Supreme Court allowed Linn's libel case against the
union to proceed based on the peripheral concern and local interest exceptions, untroubled that
the factual issue of the union's responsibility for the leaflets might be decided differently in the
state-court case. (Id. at pp. 61–62, 67, 86 S.Ct. 657.) Although Linn does **800  not, as plaintiffs
suggest, create an opposite bright-line rule—that state-court actions may always proceed in parallel
to NLRB proceedings when an employer's conduct violates both the NLRA and state law—its
reasoning does establish that with a strong local interest and a peripheral NLRA concern, the
possibility of conflicting findings does not foreclose a state-court action.


4. Conclusion
The first step of a Garmon preemption analysis sweeps broadly, presumptively preempting conduct
that may, in the end, be of only peripheral concern to (or even lie outside the scope of) the NLRA.
The local interest exception is vital to protecting workers in such cases. And even where certain
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aspects of a dispute do, or could, attract the enforcement efforts of the NLRB, “defendants should
not be able to escape the jurisdiction of California courts simply *969  because, in addition to
allegedly undertaking violations of health and safety regulations which are of compelling local
importance and interest, they had the good fortune to also undertake the commission of NLRB-
defined unfair labor practices.” (Balog, supra, 204 Cal.App.3d at p. 1308, 250 Cal.Rptr. 766
[plaintiff may proceed with wrongful termination claim to extent it is based on theories not
preempted by NLRA].)


The complaint in this case makes no mention of union organizing or other concerted activity,
and it alleges violations of state law that can be proven without considering whether defendants’
actions also amounted to unfair labor practices under the NLRA. 5  Because the asserted statutes
protecting competition, whistleblowing, and free speech fit comfortably within our state's historic
police powers and address conduct affecting individual employees, as distinct from the NLRA's
focus on concerted activity, and because this state-court action poses no threat to the NLRA's
exercise of its own jurisdiction, our courts retain the power to decide these claims.


5 We disagree with the concurring and dissenting opinion that our decision will require
California courts to decide issues of federal labor law—specifically, whether plaintiffs’
evidence involves concerted activity. (At pp. 810-11, post.) That question is immaterial to
the state-law causes of action plaintiffs allege, and we see no reason to litigate it here.


II. Denial of the Petition to Coordinate
In addition to challenging the trial court's demurrer rulings, plaintiffs argue the coordination judge
should not have continued the hearing on Adecco's coordination petition and then denied Adecco's
petition to coordinate petitioners’ case with Moniz. Defendants argue that we may not review the
substance of the order on the coordination petition because such orders are reviewable only via
writ petition. We agree with defendants that the coordination order is not properly before us.


We begin by examining the procedures for coordination. When an individual wants to coordinate
two or more actions pending in different courts, he or she must submit a petition to the Chairperson
of the Judicial Council. (Code Civ. Proc., § 404; remaining statutory references are to the Code of
Civil Procedure.) The Chairperson assigns the petition “a special title and coordination proceeding
number.” (Cal. Rules of Ct., rule 3.550(c).) The Chairperson then assigns (or authorizes a presiding
judge to assign) a coordination judge to decide whether coordination is appropriate. (§ 404.) If
the coordination judge decides coordination is appropriate, he or she selects an appellate court
to review decisions from the coordinated proceeding. (§ 404.2.) The Chairperson of the Judicial
**801  Council then assigns (or authorizes a presiding judge to assign) a judge to hear the
coordinated actions. (§ 404.3.) After *970  service of notice of entry of an order relating to
coordination, “any party may petition the appropriate reviewing court for a writ of mandate to
require the court to make such order as the reviewing court finds appropriate.” (§ 404.6.)
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[14] This framework demonstrates that coordination petitions are not necessarily decided under
the jurisdiction of any one of the courts in which the actions potentially subject to coordination are
pending. Rather, the coordination proceeding is its own type of special proceeding, with a separate
caption and number. (Cal. Rules of Ct., rule 3.550(c).) When the coordination judge grants or
denies a petition for coordination, that order is not filed in the trial court on its own; the party that
requested coordination must file it in all included actions. (Cal. Rules of Ct., rule 3.529(a).) As
a result, a coordination order is not part of the bundle of orders reviewable via appeal from final
judgment in any one of the actions for which coordination was sought.


[15] The fact that the judge presiding over the Doe action was also assigned to decide the
coordination motion here changes nothing. Were the coordination order reviewable after final
judgment, as plaintiffs contend, it would be subject to multiple appeals after final judgment in each
of the included actions, with the unacceptable potential for inconsistent rulings. Alternatively, if
the coordination order were reviewable after final judgment in the included action only if that
action is pending in the coordination judge's own court (even though no statute or rule requires
the coordination judge to be one of the judges hearing an included action), then the parties in that
action alone would be able to appeal the order after final judgment. The parties in the other actions
for which coordination was sought would be relegated to the writ review procedure in section
404.6, an unequal and unjust result. Consequently, although plaintiffs are correct that section 404.6
does not explicitly say so, we hold that section 404.6 is the exclusive method for appellate review
of coordination orders. (Cf. Lautrup, Inc. v. Trans-West Discount Corp. (1976) 64 Cal.App.3d
316, 317–318, 134 Cal.Rptr. 348 [coordination orders are not separately appealable orders under
section 904.1; appellate review of such orders is via writ of mandate under section 404.6].)


Plaintiffs having failed timely to file a petition seeking writ relief from the trial court's decision
not to coordinate this matter with Moniz, they may not take a second bite at the coordination apple
on their appeal from the trial court's orders on demurrer.


DISPOSITION


The judgment is reversed, as are the orders sustaining defendants’ demurrers without leave to
amend. We dismiss as untimely the appeal from the order denying coordination with Moniz, and
remand the case for further *971  proceedings consistent with this opinion. Plaintiffs are entitled
to their costs on appeal. (See Cal. Rules of Court, rule 8.278(a)(3).)


I CONCUR:
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POLLAK, P. J.


POLLAK, P. J.—
I concur in the lead opinion. I would add that the line between those state law claims that, while
based on conduct arguably protected or prohibited by the National Labor Relations Act (NLRA),
are nonetheless exempted from preemption, and those that are preempted, is clarified **802  by
the fundamental distinction between such cases as Linn v. United Plant Guard Workers (1966) 383
U.S. 53, 61, 86 S.Ct. 657, 15 L.Ed.2d 582 (Linn) and Sears, Roebuck & Co. v. San Diego County
Dist. Council of Carpenters (1978) 436 U.S. 180, 193, 98 S.Ct. 1745, 56 L.Ed.2d 209 (Sears)
on one hand, and Local 926, Internat. Union of Operating Engineers, AFL-CIO v. Jones (1983)
460 U.S. 669, 103 S.Ct. 1453, 75 L.Ed.2d 368 (Jones) on the other. For the plaintiff in Jones, to
prove his state law claim he would have to prove the very fact that would necessarily constitute
a violation of federal law, namely, that the union coerced the employer to breach its employment
contract with him. 1  The National Labor Relations Board (NLRB) and the state court might have
reached different conclusions on that common issue, hence the conflict, and preemption.


1 Although the plaintiff argued that he also asserted a claim for uncoerced interference, which
would not violate the NLRA, unlike Justice Brown (at p. 808, post), I read the court to
have treated his claims as the same, asserting “Even on Jones’ view of the elements of his
state-law cause of action, the federal and state claims are thus the same in a fundamental
respect.” (Jones, supra, 460 U.S. at p.682, 103 S.Ct. 1453.) This conflation was questioned
by the dissenting opinion (id. at p. 688, 103 S.Ct. 1453 (dis. opn. of Rehnquist, J.)), but
nevertheless the majority opinion treated both claims as requiring a determination of whether
the defendant had committed acts that constituted an unfair labor practice.


In Linn and Sears, it was not necessary to prove a violation of federal law in order to prove the
alleged violation of state law. Although the state court claims were based on alleged facts common
to potential violations of the NLRA—defamation by union officers in Linn, and trespass while
picketing in Sears—it was not necessary to prove the elements of an unfair labor practice in order
to prove the defamation or the trespass.


The case before us is comparable to the situation in Linn and Sears, rather than the situation in
Jones. To prove that defendants’ nondisclosure policies violate the various provisions of California
law on which the complaint is based, it will not be necessary to prove any facts that would constitute
an unfair labor practice. Plaintiff's claims threaten neither duplication nor conflict with any claims
within the jurisdiction of the NLRB, nor any interference with the enforcement of the NLRA.
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1 I join in full the majority opinion's holding that the coordination order is not properly before
us.


BROWN, J., Concurring and Dissenting
Plaintiff John Doe filed an unfair labor practice charge against Google, Inc. and Alphabet, Inc.
(collectively, *972  Google) with the National Labor Relations Board (NLRB or Board), alleging
Google's confidentiality policies violated the National Labor Relations Act (29 U.S.C. § 151 et
seq. (NLRA or Act)). The regional director of the NLRB issued a complaint against Google based
on that charge. In a settlement of that complaint, Google agreed to withdraw the portions of its
confidentiality policies on which the regional director based her complaint. Based on the same
confidentiality policies, Doe, joined by David Gudeman and Paola Correa, nevertheless continues
to pursue claims under the Private Attorneys General Act (Lab. Code, § 2698 et seq. (PAGA)),
seeking to add significant monetary penalties beyond what the NLRB required of Google. In these
circumstances, I conclude that some of plaintiffs’ claims pose a substantial risk of interference
with the NLRB's jurisdiction. I therefore dissent from the majority opinion's holding that none of
plaintiffs’ claims are preempted under San Diego Union v. Garmon (1959) 359 U.S. 236, 244–
245, 79 S.Ct. 773, 3 L.Ed.2d 775 (Garmon). Based on how the Supreme Court **803  applied
Garmon preemption in Operating Engineers v. Jones (1983) 460 U.S. 669, 676, 103 S.Ct. 1453, 75
L.Ed.2d 368 (Jones), I would instead hold that while many of the theories of liability in plaintiffs’
pleadings survive, some theories are preempted. 1


I. Majority opinion's interests analysis


As the majority opinion states, under the first stage of Garmon analysis “there is a presumption of
preemption” for state law claims regulating any conduct even arguably covered by the Act. (Wal-
Mart Stores, Inc. v. United Food & Commercial Workers Internat. Union (2016) 4 Cal.App.5th
194, 202, 208 Cal.Rptr.3d 542, citing Belknap, Inc. v. Hale (1983) 463 U.S. 491, 498, 103 S.Ct.
3172, 77 L.Ed.2d 798.) A claim can only overcome this presumption if, at the second Garmon
stage, a court determines “the conduct at issue is only a peripheral concern of the Act or touches
on interests so deeply rooted in local feeling and responsibility that, in the absence of compelling
congressional direction, it could not be inferred that Congress intended to deprive the state of the
power to act.” (Jones, supra, 460 U.S. at p. 676, 103 S.Ct. 1453.)


I generally agree with the majority opinion's analysis of the first Garmon stage. The allegations
concerning competition that support plaintiffs’ restraint of trade claims are incompatible with the
possibility that employees were working together for mutual aid or protection. As these allegations
do not even arguably trigger coverage of the Act, I agree that they are not preempted. (International
Longshoremen's Ass'n v. Davis (1986) 476 U.S. 380, 395, 106 S.Ct. 1904, 90 L.Ed.2d 389 [no
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preemption where argument for NLRA coverage is “plainly contrary to its language”].) The same
rationale extends to plaintiffs’ *973  free speech claims. They are not preempted to the extent
they allege defendants’ policies prevent employees from doing things like writing novels based
on experiences at Google, because the Act does not even arguably reach such conduct. Likewise,
plaintiffs’ whistleblowing claims based on allegations that defendants’ policies prevent employees
from raising violations of laws unconnected with working conditions, such as securities laws or the
federal Foreign Corrupt Practices Act (15 U.S.C. §§ 78dd-1 et seq.), are not preempted because the
Board has definitively ruled that the Act does not protect such activity. (Davis, at p. 395, 106 S.Ct.
1904 [no preemption where Board has “ ‘authoritatively rejected’ ” prospect of NLRA coverage
of conduct].)


However, as the majority opinion recognizes, other allegations in plaintiffs’ pleadings do involve
conduct arguably covered by the Act. The allegations in plaintiffs’ whistleblowing and free speech
claims concerning the disclosure of wages and working conditions intrude into territory the NLRA
arguably—indeed, unquestionably—covers. These allegations implicate a long line of Board
authority stating that the NLRA prohibits employers from interfering with employees’ discussions
of wages and working conditions among themselves or with third parties, or whistleblowing about
violations of law related to their wages and working conditions. (See, e.g., Parexel International
(2011) 356 NLRB 516, 518 [“wage discussions among employees are considered to be at the core
of Section 7 rights because wages, ‘probably the most critical element in employment,’ **804
are ‘the grist on which concerted activity feeds’ ”]; Victory Casino Cruises II (April 22, 2016)
363 NLRB No. 167, [2016 NLRB LEXIS 300 at *11] [“employees have a Section 7 right to
discuss their conditions of employment with third parties, such as union representatives, Board
agents, and the public in general, and the Board has invalidated rules prohibiting such third-party
communication”]; Trinity Protection Services, Inc. (2011) 357 NLRB 1382, 1383 [“employees’
concerted communications regarding matters affecting their employment with their employer's
customers or with other third parties, such as governmental agencies, are protected by Section 7
and, with some exceptions not applicable here, cannot lawfully be banned”]; see also Eastex, Inc. v.
NLRB (1978) 437 U.S. 556, 566, 98 S.Ct. 2505, 57 L.Ed.2d 428 [Board has held the Act “protects
employees from retaliation by their employers when they seek to improve working conditions
through resort to administrative and judicial forums”].)


My disagreement with the majority opinion arises at the second stage of the Garmon preemption
analysis, concerning the question of whether the local interest exception saves these aspects of
plaintiffs’ claims. To begin with, I disagree with the majority opinion's analytical approach. The
majority opinion first determines that the state interests here are deeply rooted and that those
interests are at the periphery of the Act. (Maj. opn. *974  ante, at pp.pp. 790-91, 793-94.) Only
then does it go on to examine whether the tests “ostensibly derived from” the Supreme Court's
most recent applicable Garmon precedents lead to the outcome the majority opinion has already
reached. (Maj. opn. ante, at p. 795-96.)
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The local interest exception analysis is designed to balance competing state and federal interests
(see maj. opn. ante, at p. 798, fn. 4). But the high Court has devised and applied a test focused on
the degree of overlap between the state and federal laws to guide that analysis, rather than trying
to assess the relative importance of the interests freehand (and beforehand), as the majority does.
(Sears, Roebuck & Co. v. Carpenters (1978) 436 U.S. 180, 197, 98 S.Ct. 1745, 56 L.Ed.2d 209
(Sears).) This test is not “ostensibly derived” from precedent. (Maj. opn. ante, at p. 795.) It is
precedent. (Seminole Tribe of Fla. v. Florida (1996) 517 U.S. 44, 67, 116 S.Ct. 1114, 134 L.Ed.2d
252 [“When an opinion issues for the Court, it is not only the result but also those portions of the
opinion necessary to that result by which we are bound”]; see Ramos v. Louisiana (2020) ––– U.S.
–––– [140 S.Ct. 1390, 1416, fns. 5 & 6, 206 L.Ed.2d 583 (conc. opn. of Kavanaugh, J.)] [“[T]he
state courts and the other federal courts have a constitutional obligation to follow a precedent of
this Court unless and until it is overruled by this Court.” “In the American system of stare decisis,
the result and the reasoning each independently have precedential force, and courts are therefore
bound to follow both the result and the reasoning of a prior decision”].) We are therefore obligated
to follow the analytical path the Supreme Court has set forth for the local interest exception rather
than fashioning our own test. Moreover, the majority opinion's approach of trying to divine the
applicability of the local interest exception by first ranking the significance of the state's interests or
categorizing them as lying at the core or periphery of the NLRA will likely lead to unpredictability,
as the approach lacks concrete criteria or analytical guideposts and for that reason ends up being
entirely subjective.


Not only am I skeptical of the order in which the majority proceeds with its analysis of the
competing state and federal interests, I am unconvinced by the substance **805  of the majority
opinion's reasoning in its own right. The majority opinion concludes that the statutes underlying
plaintiffs’ PAGA claims involve deeply rooted local interests because they involve substantive
labor regulation. The state's desire to regulate employees’ speech vis à vis their employers may be
good public policy, but it is substantially different on its face from the state interests the Supreme
Court has so far recognized as supporting the exception, which have included addressing violence,
threats of violence, libel, infliction of emotional distress, trespass, obstruction of access to property,
and breach of contract actions by laid-off replacement employees. (Hillhaven Oakland Nursing etc.
Center v. Health Care Workers Union (1996) 41 Cal.App.4th 846, 854, 49 Cal.Rptr.2d 11.) In my
view, these sorts of claims—which involve classic areas of state common law—are qualitatively
*975  different from the purely economic regulation underlying the Labor Code statutes at issue
here. The majority's citations to Fort Halifax Packing Co. v. Coyne (1987) 482 U.S. 1, 20–21,
107 S.Ct. 2211, 96 L.Ed.2d 1, and Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59
Cal.4th 348, 388, 173 Cal.Rptr.3d 289, 327 P.3d 129, to support its contrary view are unpersuasive.
The former concerned an entirely different form of NLRA preemption arising under Machinists
v. Wisconsin Emp. Rel. Comm'n, 427 U.S. 132, 140, 96 S.Ct. 2548, 49 L.Ed.2d 396 (1976). (Fort
Halifax, at pp. 19–20, 107 S.Ct. 2211.) In the latter, as the trial court recognized, the California
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Supreme Court held only that PAGA claims are a form of qui tam action that may proceed despite
any covered employees’ agreement to arbitrate. Neither case demonstrates that the United States
Supreme Court would view the Labor Code provisions here as implicating interests similar to the
state's desire to prevent violence or protect property from trespass.


More importantly, the state's interest in establishing minimum labor standards is irrelevant because
the Labor Code provisions about which I disagree with the majority opinion are not minimum labor
standards and cannot be said to lie at the periphery of the NLRA. The majority opinion summarizes
the relevant statutes as “establish[ing] as a minimum employment standard an employee anti-gag
rule” and states that “[n]othing about the NLRA manifests a purpose to displace state labor laws
regulating wages, hours, and other terms of employment.” I would have no difficulty holding that
the NLRA does not preempt California's substantive labor standards, such as minimum wage,
overtime, or anti-discrimination laws. But the Labor Code provisions on which plaintiffs base
their claims are not this sort of law. As the majority opinion's description of plaintiffs’ claims
demonstrates, the statutes at issue regulate the types of information employees can share with
each other and third parties as a means to an end: to allow employees to take action to improve
their wages and working conditions. (See maj. opn. ante, at 791-92 [noting, e.g., plaintiffs’
allegations relating to Labor Code provisions that are intended to protect employees who share
information in order to address employer sex discrimination and underpayment of wages].) This
distinction matters. The statutes’ regulation of the process by which employees improve their
working conditions (i.e., by sharing information relating to their wages and working conditions),
rather than the substance of those working conditions, places plaintiffs’ PAGA claims within the
territory at least arguably covered by the Act.


II. Sears and the identical controversy test


Besides disagreeing with the majority opinion's choice to first engage in a novel **806  analysis
of the competing interests before applying the Supreme Court's test for the local interest exception,
I am also not convinced that it *976  has accurately stated or applied that test. The Supreme Court
announced in Sears that the “critical inquiry” for the local interest exception concerning conduct
arguably prohibited by the Act is whether the controversy in a state court action is “identical to ...
or different from” the controversy that could be submitted to the Board. (Sears, supra, 436 U.S. at
p. 197, 98 S.Ct. 1745.) The majority opinion finds the controversies in the regional director's suit
and plaintiff's claims different because the laws underlying each have different purposes. (Maj.
opn. ante, at pp. 796-97.) This distinction is immaterial. The majority cites no apposite authority
for the notion that a state law with a purpose different from the NLRA will escape preemption. Linn
v. Plant Guard Workers (1966) 383 U.S. 53, 86 S.Ct. 657, 15 L.Ed.2d 582 (Linn) stated only that
when state libel law prohibits conduct and offers different remedies for different reasons than the
NLRA, then parties can be expected to pursue both forms of relief, rather than choosing to pursue
relief only in state court. (Id. at p. 66, 86 S.Ct. 657.) 2  Linn’s discussion of the different purposes
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for the two laws is also inapposite because, among other things, there the Board had already
authoritatively rejected the idea that defamatory statements were covered by the NLRA. (Linn,
supra, 383 U.S. at pp. 60–61, 86 S.Ct. 657.) This is not the case here, where the regional director
has evidently concluded that the Act does cover defendants’ policies’ restrictions on discussion of
wages and working conditions. Google's settlement of the NLRB complaint and rescission of the
aspects of the policies at issue further suggest the regional director has at least an arguable case.


2 Relying on Linn, the majority opinion elsewhere observes that the availability of a remedy in
state court that is unavailable under the NLRA may be a reason not to find a case preempted.
(Maj. opn. ante, at pp. 795-96.) But Linn’s point was merely that the inability of an NLRA
claim to address a particular type of harm “vitiate[d]” the need for preemption. (Linn, supra,
383 U.S. at pp. 63–64, 86 S.Ct. 657.) This point has no application here, as the harm plaintiffs
seek to remedy with the threat of PAGA penalties is the existence of excessively restrictive
confidentiality policies, and the regional director's complaint has already led Google to
withdraw the offending policies.


Even if the purposes of the laws at issue were relevant, I would conclude the NLRA and
the Labor Code statutes supporting plaintiffs’ whistleblowing and free speech claims based on
allegations concerning wages and working conditions involve the same fundamental controversy.
The NLRB regional director's complaint concerns whether Google's confidentiality policies
prevented employees from discussing their wages and working conditions with each other or
third parties for their mutual aid or protection. The allegations in plaintiffs’ PAGA claims that
involve conduct arguably covered by the NLRA concern whether defendants’ policies prevented
employees from discussing wages and working conditions or blowing the whistle on workplace
misconduct in order to improve employees’ welfare. For example, several of plaintiffs’ causes of
action allege defendants’ policies unlawfully prevented employees from disclosing defendants’
failures to pay overtime *977  and other wage and hour violations. The goal of employees’
concerted activity for mutual aid and protection under the NLRA is the same improvement of
employee welfare that underlies plaintiffs’ PAGA claims based on allegations concerning wages
and working conditions.


The majority opinion concludes that “whether an employer's confidentiality policy **807
constitutes an unfair labor practice under the NLRA is a ‘different’ controversy from the question
of whether it violates provisions of the state Labor Code.” (Maj. opn. ante, at p. 796.) This is
tautological: the majority concludes the controversies in plaintiffs’ state suit and the regional
director's NLRA complaint are different because the question of whether defendants’ policy
violates state law is different from whether they violate the NLRA. To shore up the tautology, the
majority opinion notes that to determine whether a confidentiality policy violates the NLRA, the
Board engages in a balancing test that does not take into account a state's interests. (See The Boeing
Co. (Dec. 14, 2017) 365 NLRB No. 154.) But the Boeing balancing test is not a preemption test,
so there is no reason for it to consider states’ interests. That aside, it is irrelevant that plaintiffs do
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not need to prove a violation of the NLRA in order to prevail on their PAGA claims or that the
Board does not consider state interests. As the trial court here recognized, if a complete overlap of
elements were a prerequisite under Garmon, then any state law claim with even a single different
element from an NLRA unfair labor practice charge would avoid preemption. The Supreme Court
has never taken this sort of formulaic approach to Garmon preemption—an approach that would
make preemption easily avoidable by all but the most inept of complaint-drafters.


In my view, the breadth of the majority's conclusion underscores the lack of soundness in its
reasoning. The structure of Garmon preemption sweeps broadly by presumptively preempting any
claims based on conduct even arguably covered by the Act. (Jones, supra, 460 U.S. at p. 676, 103
S.Ct. 1453.) It then excepts certain limited categories of state law claims that will be allowed to
proceed. (Ibid.) This expansive approach “not only mandates the substantive preemption by the
federal labor law in the areas to which it applies, but also protects the exclusive jurisdiction of the
[NLRB] over matters arguably within the reach of the Act.” (Id. at p. 680, 103 S.Ct. 1453.) By
contrast, the majority opinion would allow virtually any state law claim to proceed, regardless of
its effects on the Board's jurisdiction, so long as it does not refer to the NLRA by name or duplicate
its elements. This flips the Garmon framework on its head, transforming it from a doctrine that
sweeps widely with a carefully considered exception into a doctrine that allows everything to
proceed except for a few, narrowly targeted areas of preemption where a state claim includes all
the elements of an NLRA claim. By defining the local interest exception so broadly, the majority
opinion allows it to swallow the intentionally wide rule of Garmon preemption and defeat its
purpose.


*978  III. Jones and the crucial element test


In any event, the application of the identical controversy test here is ultimately of only academic
interest. Five years after Sears, the Supreme Court in Jones restated the local interest exception
test in what “amount[ed] to a substantial reformulation of the Sears requirement that state and
federal controversies be identical.” (Jones, supra, 460 U.S. at p. 688, 103 S.Ct. 1453 (dis. opn. of
Rehnquist, J.).) Because the facts of Jones are the most closely analogous to this case and it is the
most recent Supreme Court precedent, it is worth examining Jones in detail.


The plaintiff in Jones believed that a union had persuaded a company to fire him from his position
as a supervisor. (Jones, supra, 460 U.S. at p. 672, 103 S.Ct. 1453.) The plaintiff filed an unfair
labor practice charge with the NLRB, but the NLRB regional director refused to issue a **808
complaint. (Id. at p. 672, 103 S.Ct. 1453.) The regional director explained in a letter to the plaintiff
that the director found insufficient evidence that the union had caused the company to discharge the
plaintiff. (Id. at pp. 672–673, 103 S.Ct. 1453.) The plaintiff then filed a state court suit, alleging the
union interfered with his contract with the company. (Id. at pp. 673–674, 103 S.Ct. 1453.) Before
the Supreme Court, the plaintiff argued in part that his state suit was not preempted because his
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state cause of action was “distinct” from the unfair labor practice charge, like the non-preempted
claims in Linn and Sears. (Id. at p. 681, 103 S.Ct. 1453.) The plaintiff's theory was that the NLRA
only prohibited a union from coercing an employer's choice of bargaining representative, while
his state law claim could succeed if the union coercively or non-coercively caused the company
to fire him. (Ibid.)


The Court rejected this argument for several independent reasons. (Jones, supra, 460 U.S. at p.
682, 103 S.Ct. 1453.) As relevant here, the Court noted the plaintiff conceded that a claim based on
coercive conduct would be preempted, and it viewed his complaint as alleging coercive conduct.
(Ibid.) Jones then held that even a claim for non-coercive interference with contract could not
proceed in state court, because such a claim would require the state court to decide whether the
union's conduct was coercive or not and “[d]ecisions on such questions of federal labor law should
be resolved by the Board.” (Ibid.)


Jones further reasoned that a state law claim for non-coercive interference with contract was
preempted because one element of such a claim—causation—would overlap with an element
of an unfair labor practice charge. (Jones, supra, 460 U.S. at p. 682, 103 S.Ct. 1453.) The
Court explained, “[E]ven if the [state] law reaches non-coercive interference with contractual
relationships, a fundamental part of such a claim is that the Union actually caused the discharge
and hence was responsible for the employer's breach of contract. Of course, this same crucial
element must be proved to make out [an NLRA] case: the *979  discharge must be shown to be
the result of Union influence. Even on [the plaintiff's] view of the elements of his state-law cause
of action, the federal and state claims are thus the same in a fundamental respect, and here the
Regional Director had concluded that the Union was not at fault.” (Ibid., italics added.) Because
the plaintiff sought to relitigate the question of causation in state court, the Court concluded “[t]he
risk of interference with the Board's jurisdiction [was] thus obvious and substantial.” (Id. at p.
683, 103 S.Ct. 1453.) The Court noted that the issues in Sears, by contrast, were “ ‘completely
unrelated’ ” and that there was “ ‘no realistic risk of interference with the Labor Board's primary
jurisdiction’ ” because the state law trespass claim in Sears turned only on the location of a union's
picketing, while an unfair labor practice charge based on the same picketing would have examined
the union's motives for the picketing. (Id. at pp. 682–683, 103 S.Ct. 1453.) The Court also stated
that its precedents refuted the plaintiff's argument that the availability of punitive damages or
attorneys’ fees was a reason to allow his tort claim to proceed. (Id. at p. 684, 103 S.Ct. 1453.)


The majority opinion does not interpret Jones to create a crucial element test because such a test
would “eviscerate” the local interest exception as set forth in Sears and, presumably, Linn. But
Jones compared the crucial elements of the Jones plaintiff's claim with the elements of an NLRA
claim—rather than the overall controversies or the differing purposes of the laws in question, as
the majority does—and found preemption based on an overlap of the single element of causation.
**809  (Jones, supra, 460 U.S. at p. 682, 103 S.Ct. 1453.) Jones therefore construed the identical
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controversy test from Sears as turning on whether a “crucial element” of the state and NLRA
claims is identical. I do not see how it is possible to read this as doing anything but modifying
the local interest exception test. Consistent with this conclusion is Justice Rehnquist's dissent in
Jones, in which he noted that the Court's opinion was a “substantial reformulation” of the Sears
test. (Jones, at p. 688, 103 S.Ct. 1453 (dis. opn. of Rehnquist, J.).) Reading Jones in this way does
not require us to decide that Sears and Linn are no longer good law. In fact, precedent prevents
us from so deciding, because the Supreme Court has instructed that only the high Court itself can
declare that a decision has been overruled. (Rodriguez de Quijas v. Shearson/Am. Ex., Inc. (1989)
490 U.S. 477, 484, 109 S.Ct. 1917, 104 L.Ed.2d 526.) However, this same principle dictates that it
is not our court's role or within our power to interpret the Supreme Court's precedents differently
from the Court itself, even when we may disagree with those decisions on the merits. We must
defer to the Supreme Court's authority to construe its own caselaw. Sears and Linn now mean what
Jones says they mean, and we must analyze the local interest exception as Jones did.


Applying Jones’s construction of the local interest exception here is straightforward. Like the
overlap found in Jones itself, plaintiffs’ claims all share a crucial element with the regional
director's NLRA complaint: whether *980  defendants’ policies in fact prevent discussion of
wages and working conditions with government agencies or other third parties. For example, one
of Google's defenses to both plaintiffs’ whistleblowing claims and the regional director's complaint
would likely be that a savings clause in its confidentiality policies permitted the disclosure of
wages and working condition information to the government. The regional director's issuance of an
amended complaint implicitly demonstrates that she concluded the savings clause was insufficient,
but the trial court could conclude the opposite. If the trial court were to deny plaintiffs’ PAGA
claims based on the savings clause, such a ruling could undermine public confidence in the regional
director's complaint and the resulting settlement. As in Jones, “[t]he risk of interference with the
Board's jurisdiction is thus obvious and substantial.” (Jones, supra, 460 U.S. at p. 683, 103 S.Ct.
1453.)


Even if I were to ignore Jones’s reasoning, as the majority opinion seems to do, giving precedential
effect only to Jones’s outcome would lead to the same result. The majority holds that plaintiffs
can proceed with their claims without also proving an NLRA violation because the NLRA only
applies if defendants infringed on employees’ concerted actions and plaintiffs can prove their
claims even if defendants infringed on non-collective activity. But this approach is analytically
indistinguishable from the Jones plaintiff's argument that his tort claim could proceed because the
NLRA applied only if the union acted coercively and he could prove his tort claim by showing the
union acted non-coercively. (Jones, supra, 460 U.S. at p. 682, 103 S.Ct. 1453.) Jones definitively
rejected this type of maneuver. (Ibid.) The majority also asserts that nothing the trial court may
do with plaintiffs’ PAGA claims could interfere with the Board's jurisdiction because the regional
director settled her complaint. The same could be said of the Jones regional director's decision not
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to issue a complaint at all, however, yet the Court still held the plaintiff's state law claim preempted.
(Jones, at pp. 673, 680–681, 103 S.Ct. 1453.)


**810  Although it finds the crucial element test not to exist, the majority opinion nonetheless
goes on to apply the test and finds insignificant the overlap between plaintiffs’ and the regional
director's complaints on the issue of causation. It concludes causation is merely “antecedent” to
different “legal considerations” at issue for each claim—concerted activity for the NLRA and
whistleblowing and free speech for plaintiff's PAGA claims. (Maj. opn. ante, at pp. 798-99.)
This reasoning, too, founders on Jones. If this notion was correct, the Supreme Court would not
have held the Jones plaintiff's interference with contract claim was preempted. After all, the legal
consideration for the state claim in Jones was whether the plaintiff had a valid employment contract
as a supervisor and the union interfered with it, while the legal consideration for the NLRA claim
was whether the union interfered with the employer's selection of its bargaining representative.
(Jones, supra, 460 U.S. at p. 681, 103 S.Ct. 1453.)


*981  I find similarly unconvincing the majority opinion's four additional reasons for
distinguishing Jones. The majority opinion first says Jones is distinguishable because the trial
court here would not need to resolve issues of federal law to adjudicate plaintiffs’ complaint. (Maj.
opn. ante, at pp. 798-99, 799-800, & fn. 5.) This is incorrect, as noted above. The majority opinion
concludes plaintiffs’ complaint is not preempted specifically because it does not mention concerted
activity. (Maj. opn. ante, at pp. 800-01.) Therefore, to resolve plaintiffs’ claims on the merits
while avoiding any intrusion into preempted areas, the trial court would need to decide the federal
labor law question of whether plaintiffs’ evidence supporting their claims involves concerted or
collective activity, just as the trial court in Jones would have had to rule on the federal issue of
coercion to avoid preemption. (Jones, supra, 460 U.S. at p. 682, 103 S.Ct. 1453.)


The majority opinion next asserts that the regional director here has not made factual findings
fatal to the plaintiff's claim, as did the regional director in Jones. Putting aside the question of
whether the regional director's rejection letter in Jones actually constituted factual findings (Jones,
supra, 460 U.S. at pp. 672–673, 103 S.Ct. 1453), a conflict in factual findings can arise either from
the NLRB rejecting a claim that a state court allows to proceed (as in Jones) or from the Board
accepting a claim that a state court rejects (a possibility here, as discussed above). Moreover, even
if the outcome of plaintiffs’ suit is ultimately consistent with the regional director's settlement,
“the Garmon rule prevents States not only from setting forth standards of conduct inconsistent
with the substantive requirements of the NLRA, but also from providing their own regulatory or
judicial remedies for conduct prohibited or arguably prohibited by the Act. [Citation.] The rule
is designed to prevent ‘conflict in its broadest sense’ with the ‘complex and interrelated federal
scheme of law, remedy, and administration,’ [citation], and [the Supreme] Court has recognized
that ‘[c]onflict in technique can be fully as disruptive to the system Congress erected as conflict



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983115732&pubNum=0000780&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=RP&fi=co_pp_sp_780_673&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_673

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983115732&pubNum=0000780&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983115732&pubNum=0000780&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983115732&pubNum=0000780&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983115732&pubNum=0000780&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=RP&fi=co_pp_sp_780_681&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_681

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983115732&pubNum=0000780&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983115732&pubNum=0000780&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983115732&pubNum=0000780&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983115732&pubNum=0000780&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=RP&fi=co_pp_sp_780_682&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_682

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983115732&pubNum=0000780&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983115732&pubNum=0000780&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983115732&pubNum=0000780&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=RP&fi=co_pp_sp_780_672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_672

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983115732&pubNum=0000780&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=RP&fi=co_pp_sp_780_672&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_672

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983115732&pubNum=0000780&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959123751&pubNum=0000780&originatingDoc=I886ecf60fd1711eab28fd60ce3504331&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Doe v. Google, Inc., 54 Cal.App.5th 948 (2020)
268 Cal.Rptr.3d 783, 2020 IER Cases 361,596, 20 Cal. Daily Op. Serv. 9958...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 34


in overt policy.’ ” (Wisconsin Dept. of Industry v. Gould, Inc. (1986) 475 U.S. 282, 286, 106 S.Ct.
1057, 89 L.Ed.2d 223 (Gould, Inc.).)


As a third basis for distinguishing Jones, the majority says defendants’ conduct here was not
protected by the NLRA like the union's conduct in Jones, and federal supremacy is implicated
to a greater extent when a state court tries to prohibit what federal law protects. Jones did note
that the Act arguably protected the union's conduct there, but it was a separate basis for finding
preemption, not a prerequisite **811  for preemption. (Jones, supra, 460 U.S. at pp. 683–684,
103 S.Ct. 1453.) Instead, the Court's opinion makes clear it would have found preemption based
solely on the overlap of the claims on the causation element, regardless of whether the case for
preemption were stronger for arguably protected conduct. (Jones, supra, 460 U.S. at pp. 682–683,
103 S.Ct. 1453.)


Finally, the majority opinion notes the absence of a union in this case and quotes the statement
in Sears that preemption “has its greatest force when *982  applied to state laws regulating the
relations between employees, their union, and their employer.” (Maj. opn. ante, at pp. 798-99; see
ante, at pp. 791-90, 799-80.) But the Sears remark as to the reasoning behind preemption was
intended only to compare labor regulations with “certain laws of general applicability which are
occasionally invoked in connection with a labor dispute,” not to imply that Garmon preemption
operates differently in unionized and non-unionized workplaces. (Sears, supra, 436 U.S. at p.
193, 98 S.Ct. 1745.) The majority opinion cites nothing to support its suggestion that Garmon
preemption is less necessary when a union is not involved. 3  The regional director's actions in this
case unequivocally demonstrate the Act applies to non-unionized employees seeking to improve
their working conditions just as it does to unionized employees. (See Eastex, Inc. v. NLRB, supra,
437 U.S. at p. 565, 98 S.Ct. 2505 [Congress used the phrase “ ‘mutual aid or protection’ ” in the Act
because it “knew well enough that labor's cause often is advanced on fronts other than collective
bargaining and grievance settlement”].)


3 Epic Sys. Corp. v. Lewis (2018) ––– U.S. ––––, 138 S.Ct. 1612, 163, 200 L.Ed.2d 889, is
not on point, as it had nothing to do with preemption. Epic sought to reconcile competing
interpretations of the NLRA and the Federal Arbitration Act. (Id. at pp. 1629–1630.) It did
not discuss the Act's protections for non-unionized employees and certainly did not hold that
only the Act's provisions applicable to union certification or bargaining can support Garmon
preemption, as the majority opinion seems to imply. (Maj. opn. ante, at pp. 794-95, 798-99.)


IV. The risk of interference with the NLRB's jurisdiction


I agree with the majority opinion that Jones does not provide any bright-line rules for determining
what elements qualify as crucial for purposes of the local interest exception test. (Maj. opn.
ante, at p. 808) Instead, Jones directs us to consider whether a state suit poses a “realistic risk
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of interference with the Labor Board's primary jurisdiction to enforce the statutory prohibition
against unfair labor practices,” with this interference coming “either in terms of negating the
Board's exclusive jurisdiction or in terms of conflicting substantive rules.” (Jones, supra, 460 U.S.
at pp. 676, 683, 103 S.Ct. 1453.) When considering the risk of such interference here, it bears
emphasizing that Doe himself invited the NLRB to take action against Google and the regional
director's settlement has already caused Google to change the same policies about which plaintiffs
now complain, a point the majority opinion mentions only in passing in its discussion of the
factual background of the case. (Maj. opn. ante, at pp. 790-91.) By ruling against preemption, then,
the majority opinion is allowing plaintiffs to seek additional penalties for the same conduct that
the regional director has already remedied. Because it could allow plaintiffs to impose monetary
penalties for practices the Board decided to remedy via settlement, plaintiffs’ PAGA suit poses
a substantial risk of interfering with the NLRB's jurisdiction. (Gould, Inc., supra, 475 U.S. at p.
287, 106 S.Ct. 1057 [states **812  may not impose additional penalties for conduct the NLRA
prohibits].)


*983  The majority opinion's responses to this risk are unpersuasive. The majority opinion notes
that the regional director's settlement with Google was informal and required Google to post a
notice of employees’ rights under federal law. The settlement required Google to do more than post
a notice. The notice stated that Google had rescinded the policies about which the regional director
complained—the same policies at issue in plaintiffs’ complaint—and the settlement agreement
required Google to comply with that statement. That aside, the settlement was informal only in
the sense that it did not result in a Board order. There was still a formal settlement agreement and
Doe had an opportunity to appeal that settlement to the Board. (29 C.F.R. §§ 101.7, 101.9(b)(2).)
Moreover, any informality would serve only to highlight the risk of interference. The regional
director opted for an informal settlement in exchange for Google's withdrawal of the offending
sections of its policies and because of the absence of any significant history at Google of unfair
labor practices. Whatever one might think of the merits of this decision, the specter of heavy PAGA
penalties threatens to thwart the regional director's choice of leniency.


The majority opinion also notes that the settlement stated it would not prevent the Board or courts
from finding violations with respect to matters occurring before the agreement was approved
or making findings of fact or conclusions of law regarding evidence obtained in the case. The
provision quoted by the majority (on which plaintiffs do not rely) is from a form agreement
prepared by the Board, apparently intended to serve as a standard template for all informal
settlements. (See 29 C.F.R. §§ 101.7, 101.9(b)(2).) The provision nowhere states that it was
intended to affect the reach of Garmon preemption or to allow state claims to proceed that would
otherwise be barred. At a minimum, the settlement agreement does not define the scope of the Act's
preemptive force “with unclouded legal significance.” (Garmon, supra, 359 U.S. at p. 246, 79
S.Ct. 773.) In analogous circumstances, the Supreme Court has instructed that a failure “to define
the legal significance under the Act of a particular activity does not give the States the power to
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act.” (Ibid.) In this case, I see no Board actions of sufficient clarity to permit plaintiffs’ state court
claims to intrude into areas that threaten to interfere with the reach of the Board's jurisdiction.


For these reasons, I respectfully dissent.


All Citations


54 Cal.App.5th 948, 268 Cal.Rptr.3d 783, 2020 IER Cases 361,596, 20 Cal. Daily Op. Serv. 9958,
2020 Daily Journal D.A.R. 10,351


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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4 Cal.5th 903
Supreme Court of California.


DYNAMEX OPERATIONS WEST, INC., Petitioner,
v.


The SUPERIOR COURT of Los Angeles County, Respondent;
Charles Lee et al., Real Parties in Interest.


S222732
|


Filed 4/30/2018


Synopsis
Background: Delivery company filed petition for writ of mandate in the Court of Appeal, seeking
to compel the Superior Court, Los Angeles County, No. BC332016, Michael L. Stern, J., to
vacate its order denying motion to decertify class in action by two delivery drivers alleging that
company's misclassification of drivers as independent contractors rather than employees violated
provisions of state wage order governing transportation industry, as well as various sections of
Labor Code, and resulted in unfair and unlawful business practices. The Supreme Court granted
review, superseding the opinion of the Court of Appeal that denied petition in part and granted
petition in part.


Holdings: The Supreme Court, Cantil-Sakauye, C.J., held that:


[1] “ABC” test applied to determination of whether drivers were employees or independent
contractors under suffer or permit work standard in wage orders;


[2] sufficient commonality of interest existed as to whether drivers' work was outside company's
usual course of business, as prong of “ABC” test, and thus resolution on classwide basis was
warranted; and


[3] sufficient commonality of interest existed as to whether drivers were engaged in independent
business, as prong of “ABC” test, and thus resolution on classwide basis was warranted.


Court of Appeal affirmed.


Opinion, 179 Cal.Rptr.3d 69, superseded.
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Procedural Posture(s): Petition for Discretionary Review; Petition for Writ of Mandamus;
Motion to Decertify Class; Motion to Certify Class.


West Headnotes (19)


[1] Courts California
Supreme Court would not consider delivery drivers' claim that Court of Appeal erred in
concluding that particular standard was applicable to their wage and hour claim regarding
reimbursement for business expenses other than business expenses encompassed by state
wage order governing transportation industry, on petition for review by delivery company
challenging denial of decertification of class based on Court of Appeal's determination
regarding wage order definitions in action by drivers alleging company misclassified them
as independent contractors rather than employees; drivers did not seek review of non-
wage-order aspect of Court of Appeal's decision or file answer to petition for review
requesting review of that issue, but rather drivers only raised issue in answer brief. Cal.
Lab. Code § 2802; Cal. R. Ct. 8.500(a), 8.516(b); Cal. Code Regs. tit. 8, § 11090.


4 Cases that cite this headnote


[2] Appeal and Error Class actions
A trial court order denying a motion to decertify a class is generally subject to review
pursuant to an abuse of discretion standard.


1 Cases that cite this headnote


[3] Labor and Employment Independent Contractors
The suffer or permit to work standard for determining whether a worker is a covered
employee, rather than excluded independent contractor, under a state wage order does not
apply only to the joint employer context, but also can apply to the question whether, for
purposes of the obligations imposed by a wage order, a worker who is not an admitted
employee of a distinct primary employer should nonetheless be considered an employee
of an entity that has suffered or permitted the worker to work in its business. Cal. Code
Regs. tit. 8, § 11010 et seq.


4 Cases that cite this headnote


[4] Labor and Employment Independent Contractors
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Suffer or permit to work standard for determining whether a worker is a covered employee,
rather than an excluded independent contractor, for purposes of the obligations imposed
by a wage order, must be interpreted and applied broadly to include within the covered
“employee” category all individual workers who can reasonably be viewed as working in
the hiring entity's business. Cal. Code Regs. tit. 8, § 11010 et seq.


[5] Labor and Employment Independent Contractors
Under the suffer or permit to work standard for determining whether a worker is a covered
employee, rather than an excluded independent contractor, for purposes of the obligations
imposed by a state wage order, an individual worker who has been hired by a company
can properly be viewed as the type of independent contractor to which the wage order was
not intended to apply only if the worker is the type of traditional independent contractor
—such as an independent plumber or electrician—who would not reasonably have been
viewed as working in the hiring business. Cal. Code Regs. tit. 8, § 11010 et seq.


7 Cases that cite this headnote


[6] Labor and Employment Construction and operation
State wage orders are the type of remedial legislation that must be liberally construed in a
manner that serves its remedial purposes. Cal. Code Regs. tit. 8, § 11010 et seq.


8 Cases that cite this headnote


[7] Labor and Employment Independent Contractors
Because a worker who is subject, either as a matter of contractual right or in actual practice,
to the type and degree of control a business typically exercises over employees would be
considered an employee under the common law test, such a worker would, a fortiori, also
properly be treated as an employee for purposes of the suffer or permit to work standard for
determining whether a worker is a covered employee, rather than an excluded independent
contractor, under a state wage order. Cal. Code Regs. tit. 8, § 11010 et seq.


6 Cases that cite this headnote


[8] Labor and Employment Independent Contractors
Depending on the nature of the work and overall arrangement between the parties, a
business need not control the precise manner or details of the work in order to be found
to have maintained the necessary control that an employer ordinarily possesses over its
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employees, but does not possess over a genuine independent contractor, under the suffer
or permit to work standard for determining whether a worker is a covered employee, rather
than an excluded independent contractor, under a state wage order. Cal. Code Regs. tit.
8, § 11010 et seq.


3 Cases that cite this headnote


[9] Labor and Employment Independent Contractors
Hiring entity must establish that the worker is free of control and direction by the hiring
entity in the performance of the work, both under the contract for the performance of the
work and in fact, to satisfy part A of the “ABC” test for the suffer or permit to work
standard for determining whether a worker is a covered employee, rather than an excluded
independent contractor, under a state wage order. Cal. Code Regs. tit. 8, § 11010 et seq.


67 Cases that cite this headnote


[10] Labor and Employment Independent Contractors
Workers whose roles are most clearly comparable to those of employees, so as to satisfy
part B of the “ABC” test for the suffer or permit to work standard for determining whether
a worker is a covered employee, rather than an independent contractor, under a state wage
order, include individuals whose services are provided within the usual course of the
business of the entity for which the work is performed and, thus, who would ordinarily be
viewed by others as working in the hiring entity's business and not as working, instead, in
the worker's own independent business. Cal. Code Regs. tit. 8, § 11010 et seq.


6 Cases that cite this headnote


[11] Labor and Employment Persons in particular employments
On the one hand, when a retail store hires an outside plumber to repair a leak in a bathroom
on its premises or hires an outside electrician to install a new electrical line, the services of
the plumber or electrician are not part of the store's usual course of business and the store
would not reasonably be seen as having suffered or permitted the plumber or electrician to
provide services to it as an employee, for purposes of determining whether the workers are
covered employees, rather than independent contractors, under the suffer or permit to work
standard in a state wage order; on the other hand, when a clothing manufacturing company
hires work-at-home seamstresses to make dresses from cloth and patterns supplied by
the company that will thereafter be sold by the company, or when a bakery hires cake
decorators to work on a regular basis on its custom-designed cakes, the workers are part
of the hiring entity's usual business operation and the hiring business can reasonably be
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viewed as having suffered or permitted the workers to provide services as employees. Cal.
Code Regs. tit. 8, § 11010 et seq.


5 Cases that cite this headnote


[12] Labor and Employment Independent Contractors
If a business concludes that there are economic or noneconomic advantages other than
avoiding the obligations imposed by a state wage order to be obtained by according greater
freedom of action to its workers, the business is free to adopt those conditions while
still treating the workers as employees for purposes of the applicable wage order; thus,
for example, if a business concludes that it improves the morale and/or productivity of
a category of workers to afford them the freedom to set their own hours or to accept or
decline a particular assignment, the business may do so while still treating the workers as
employees for purposes of the wage order. Cal. Code Regs. tit. 8, § 11010 et seq.


4 Cases that cite this headnote


[13] Labor and Employment Independent Contractors and Their Employees
A business cannot unilaterally determine a worker's status as an independent contractor
rather than an employee simply by assigning the worker the label “independent contractor”
or by requiring the worker, as a condition of hiring, to enter into a contract that designates
the worker an independent contractor.


12 Cases that cite this headnote


[14] Labor and Employment Independent Contractors
To satisfy part C of the “ABC” test to distinguish employees from independent contractors
under the suffer or permit to work standard in state wage orders, the hiring entity must
prove that the worker is customarily engaged in an independently established trade,
occupation, or business. Cal. Code Regs. tit. 8, § 11010 et seq.


64 Cases that cite this headnote


[15] Labor and Employment Independent Contractors
Inasmuch as a hiring entity's failure to satisfy any one of the three parts of the “ABC” test
for the suffer or permit to work definition of “employ” under state wage orders establishes
that the worker should be treated as an employee for purposes of the wage order, a court
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is free to consider the separate parts of the “ABC” standard in whatever order it chooses.
Cal. Code Regs. tit. 8, § 11010 et seq.


7 Cases that cite this headnote


[16] Labor and Employment Independent Contractors
Unless the hiring entity establishes (A) that the worker is free from the control and
direction of the hiring entity in connection with the performance of the work, both under
the contract for the performance of the work and in fact, (B) that the worker performs work
that is outside the usual course of the hiring entity's business, and (C) that the worker is
customarily engaged in an independently established trade, occupation, or business, the
worker should be considered an employee and the hiring business an employer under the
suffer or permit to work standard in wage orders; the hiring entity's failure to prove any
one of these three prerequisites will be sufficient in itself to establish that the worker is
an included employee, rather than an excluded independent contractor, for purposes of the
wage order. Cal. Code Regs. tit. 8, § 11010 et seq.


77 Cases that cite this headnote


[17] Labor and Employment Requisites and validity
Application of the suffer or permit to work standard to determine whether a worker is an
employee or independent contractor for purposes of a state wage order does not exceed
the constitutional authority of the Industrial Welfare Commission (IWC) to provide for
minimum wages and for the general welfare of employees. Cal. Const. art. 14, § 1; Cal.
Code Regs. tit. 8, § 11010 et seq.


2 Cases that cite this headnote


[18] Parties Employees
Sufficient commonality of interest existed as to whether work provided by delivery
drivers was outside usual course of business of delivery company to permit resolution on
classwide basis of claim that company misclassified drivers as independent contractors,
rather than employees, under suffer or permit to work standard for determining worker's
status, in violation of state wage order governing transportation industry; company
obtained customers for its deliveries, set the rate that customers would be charged, notified
drivers where to pick up and deliver packages, tracked packages, and required drivers to
utilize its tracking and recordkeeping system. Cal. Code Regs. tit. 8, § 11090.
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1 Cases that cite this headnote


[19] Parties Employees
Sufficient commonality of interest existed as to whether delivery drivers were customarily
engaged in independently established trade, occupation, or business, to permit resolution
on classwide basis of claim delivery company misclassified drivers as independent
contractors, rather than employees, under suffer or permit to work standard for determining
worker's status, in violation of state wage order governing transportation industry;
company previously classified drivers as employees rather than independent and then
adopted new business structure requiring contracts specifying independent contractor
status, and class was limited to drivers who performed service only for company
and excluded drivers who hired other drivers or performed services for other delivery
companies or their own independent delivery business. Cal. Code Regs. tit. 8, § 11090.


3 Witkin, Summary of Cal. Law (11th ed. 2017) Agency and Employment, § 421.


9 Cases that cite this headnote


**4  ***4  Ct.App. 2/7 B249546, Los Angeles County Super Ct. No. BC332016
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Opinion


CANTIL-SAKAUYE, C.J.


* Associate Justice of the Court of Appeal, First Appellate District, Division Three, assigned
by the Chief Justice pursuant to article VI, section 6 of the California Constitution.


***5  *912  Under both California and federal law, the question whether an individual worker
should properly be classified as an employee or, instead, as an independent contractor has
considerable significance for workers, businesses, and the public generally. 1  On the one **5
hand, if *913  a worker should properly be classified as an employee, the hiring business bears the
responsibility of paying federal Social Security and payroll taxes, unemployment insurance taxes
and state employment taxes, providing worker's compensation insurance, and, most relevant for
the present case, complying with numerous state and federal statutes and regulations governing the
wages, hours, and working conditions of employees. The worker then obtains the protection of the
applicable labor laws and regulations. On the other hand, if a worker should properly be classified
as an independent contractor, the business does not bear any of those costs or responsibilities, the
worker obtains none of the numerous labor law benefits, and the public may be required under
applicable laws to assume additional financial burdens with respect to such workers and their
families.


1 See United States Department of Labor, Commission on the Future of Worker-Management
Relations (1994) page 64 [“The single most important factor in determining which workers
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are covered by employment and labor statutes is the way the line is drawn between employees
and independent contractors”] <https://digitalcommons.ilr.cornell.edu/key_workplace/2/>
(as of Apr. 30, 2018).


Although in some circumstances classification as an independent contractor may be advantageous
to workers as well as to businesses, the risk that workers who should be treated as employees may
be improperly misclassified as independent contractors is significant in light of the potentially
substantial economic incentives that a business may have in mischaracterizing some workers
as independent contractors. Such incentives include the unfair ***6  competitive advantage the
business may obtain over competitors that properly classify similar workers as employees and
that thereby assume the fiscal and other responsibilities and burdens that an employer owes to
its employees. In recent years, the relevant regulatory agencies of both the federal and state
governments have declared that the misclassification of workers as independent contractors rather
than employees is a very serious problem, depriving federal and state governments of billions
of dollars in tax revenue and millions of workers of the labor law protections to which they are
entitled. 2


2 See United States Department of Labor, Wage & Hour Division, Misclassification
of Employees as Independent Contractors <https://www.dol.gov/whd/workers/
misclassification/> (as of Apr. 30, 2018); California Department of Industrial Relations,
Worker Misclassification <http://www.dir.ca.gov/dlse/worker_misclassification.html> (as
of Apr. 30, 2018); see also National Employment Law Project, Independent Contractor
Misclassification Imposes Huge Costs on Workers and Federal and State Treasuries (July
2015) pp. 2-6 <http://nelp.org/content/uploads/Independent-Contractor-Costs.pdf> (as of
Apr. 30, 2018).


The issue in this case relates to the resolution of the employee or independent contractor question
in one specific context. Here we must decide what standard applies, under California law, in
determining whether workers should be classified as employees or as independent contractors for
purposes of California wage orders, which impose obligations relating to the minimum *914
wages, maximum hours, and a limited number of very basic working conditions (such as minimally
required meal and rest breaks) of California employees. 3


3 In California, wage orders are constitutionally-authorized, quasi-legislative regulations that
have the force of law. (See Cal. Const., art. XIV, § 1; Lab. Code, §§ 1173, 1178, 1178.5,
1182, 1185; Industrial Welfare Com. v. Superior Court (1980) 27 Cal.3d 690, 700-703, 166
Cal.Rptr. 331, 613 P.2d 579 (Industrial Welf. Com.).)


In the underlying lawsuit in this matter, two individual delivery drivers, suing on their own
behalf and on behalf of a class of allegedly similarly situated drivers, filed a complaint against
Dynamex Operations West, Inc. (Dynamex), a nationwide package and document delivery
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company, alleging that Dynamex had misclassified its delivery drivers as independent contractors
rather than employees. The drivers claimed that Dynamex's alleged misclassification of its drivers
as independent contractors led to Dynamex's violation of the provisions of Industrial Welfare
Commission wage order No. 9, the applicable state wage order governing the transportation
industry, as well as various sections of the Labor Code, and, as a result, that Dynamex had engaged
in unfair and unlawful business practices under Business and Professions Code section 17200.


Prior to 2004, Dynamex classified as employees drivers who allegedly performed similar pickup
and delivery work as the current **6  drivers perform. In 2004, however, Dynamex adopted a new
policy and contractual arrangement under which all drivers are considered independent contractors
rather than employees. Dynamex maintains that, in light of the current contractual arrangement,
the drivers are properly classified as independent contractors.


After an earlier round of litigation in which the trial court's initial order denying class certification
was reversed by the Court of Appeal (Lee v. Dynamex, Inc. (2008) 166 Cal.App.4th 1325, 83
Cal.Rptr.3d 241), the trial court ultimately certified a class action embodying a class of Dynamex
drivers who, during a pay period, did not themselves employ other drivers ***7  and did not do
delivery work for other delivery businesses or for the drivers' own personal customers. In finding
that the relevant common legal and factual issues relating to the proper classification of the drivers
as employees or as independent contractors predominated over potential individual issues, the trial
court's certification order relied upon the three alternative definitions of “employ” and “employer”
set forth in the applicable wage order as discussed in this court's then-recently decided opinion
in Martinez v. Combs (2010) 49 Cal.4th 35, 64, 109 Cal.Rptr.3d 514, 231 P.3d 259 (Martinez).
As described more fully below, Martinez held that “[ ]o employ ... under the [wage order], has
three alternative definitions. It means: (a) to exercise control over the wages, hours, or working
conditions, or (b) to suffer or *915  permit to work, or (c) to engage, thereby creating a common
law employment relationship.” (49 Cal.4th at p. 64, 109 Cal.Rptr.3d 514, 231 P.3d 259.) The trial
court rejected Dynamex's contention that in the wage order context, as in most other contexts,
the multifactor standard set forth in this court's seminal decision in S. G. Borello & Sons, Inc.
v. Department of Industrial Relations (1989) 48 Cal.3d 341, 256 Cal.Rptr. 543, 769 P.2d 399
(Borello) is the only appropriate standard under California law for distinguishing employees and
independent contractors.


In response to the trial court's denial of Dynamex's subsequent motion to decertify the class,
Dynamex filed the current writ proceeding in the Court of Appeal, maintaining that two of the
alternative wage order definitions of “employ” relied upon by the trial court do not apply to the
employee or independent contractor issue. Dynamex contended, instead, that those wage order
definitions are relevant only to the distinct joint employer question that was directly presented in
this court's decision in Martinez—namely whether, when a worker is an admitted employee of a
primary employer, another business or entity that has some relationship with the primary employer
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should properly be considered a joint employer of the worker and therefore also responsible, along
with the primary employer, for the obligations imposed by the wage order.


The Court of Appeal rejected Dynamex's contention, concluding that neither the provisions of
the wage order itself nor this court's decision in Martinez supported the argument that the wage
order's definitions of “employ” and “employer” are limited to the joint employer context and are
not applicable in determining whether a worker is a covered employee, rather than an excluded
independent contractor, for purposes of the obligations imposed by the wage order. The Court
of Appeal concluded that the wage order definitions discussed in Martinez are applicable to the
employee or independent contractor question with respect to obligations arising out of the wage
order. The Court of Appeal upheld the trial court's class certification order with respect to all of
plaintiffs' claims that are based on alleged violations of the wage order.


At the same time, the Court of Appeal concluded that insofar as the causes of action in the
complaint seek reimbursement for business expenses such as fuel and tolls that are not governed
by the wage order and are obtainable only under section 2802 of the Labor Code, 4  the Borello
standard is the applicable standard for determining whether a worker is properly considered an
employee or an independent contractor. With respect to plaintiffs' non-wage-order claim under
section 2802, the Court of Appeal remanded the matter to ***8  the trial court to reconsider
its **7  class certification of that claim pursuant to a proper application of the Borello standard
as further explicated in this court's *916  decision in Ayala v. Antelope Valley Newspapers, Inc.
(2014) 59 Cal.4th 522, 173 Cal.Rptr.3d 332, 327 P.3d 165 (Ayala).


4 Unless otherwise specified, all further statutory references are to the Labor Code.


[1] Dynamex filed a petition for review in this court, challenging only the Court of Appeal's
conclusion that the wage order definitions of “employ” and “employer” discussed in Martinez are
applicable to the question whether a worker is properly considered an employee or an independent
contractor for purposes of the obligations imposed by an applicable wage order. We granted review
to consider that issue. 5


5 In their answer brief filed in this court, the drivers challenge the Court of Appeal's conclusion
that the Borello standard is applicable to their cause of action under section 2802 insofar
as that claim seeks reimbursement for business expenses other than business expenses
encompassed by the wage order. The drivers contend that the wage order definitions should
apply to all the relief sought under section 2802, maintaining that the obligation to reimburse
business expenses is necessary to preclude circumvention of the minimum and overtime
wage obligations imposed by the wage order. The drivers, however, did not seek review
of that aspect of the Court of Appeal decision or file an answer to the petition for review
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requesting review of that issue. Accordingly, that issue is not before us and we express no
view on that question. (Cal. Rules of Court, rules 8.500(a), 8.516(b).)


For the reasons discussed below, we agree with the Court of Appeal that the trial court did not err in
concluding that the “suffer or permit to work” definition of “employ” contained in the wage order
may be relied upon in evaluating whether a worker is an employee or, instead, an independent
contractor for purposes of the obligations imposed by the wage order. As explained, in light of its
history and purpose, we conclude that the wage order's suffer or permit to work definition must
be interpreted broadly to treat as “employees,” and thereby provide the wage order's protection to,
all workers who would ordinarily be viewed as working in the hiring business. At the same time,
we conclude that the suffer or permit to work definition is a term of art that cannot be interpreted
literally in a manner that would encompass within the employee category the type of individual
workers, like independent plumbers or electricians, who have traditionally been viewed as genuine
independent contractors who are working only in their own independent business.


For the reasons explained hereafter, we conclude that in determining whether, under the suffer or
permit to work definition, a worker is properly considered the type of independent contractor to
whom the wage order does not apply, it is appropriate to look to a standard, commonly referred
to as the “ABC” test, that is utilized in other jurisdictions in a variety of contexts to distinguish
employees from independent contractors. Under this test, a worker is properly considered an
independent contractor to whom a wage order does not apply only if the hiring entity establishes:
(A) that the worker is free from the control and direction of the hirer in connection with the
performance of *917  the work, both under the contract for the performance of such work and
in fact; (B) that the worker performs work that is outside the usual course of the hiring entity's
business; and (C) that the worker is customarily engaged in an independently established trade,
occupation, or business of the same nature as the work performed for the hiring entity.


Although, as we shall see, it appears from the class certification order that the trial court may have
interpreted the wage order's suffer or permit to work standard too literally, we conclude that on the
facts ***9  disclosed by the record, the trial court's certification order is nonetheless correct as a
matter of law under a proper understanding of the suffer or permit to work standard and should
be upheld.


Accordingly, we conclude that the judgment of the Court of Appeal should be affirmed.


I. Facts and Proceedings Below


We summarize the facts as set forth in the prior Court of Appeal opinions in this matter,
supplemented by additional facts set forth in the record.
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**8  Dynamex is a nationwide same-day courier and delivery service that operates a number of
business centers in California. Dynamex offers on-demand, same-day pickup and delivery services
to the public generally and also has a number of large business customers—including Office
Depot and Home Depot—for whom it delivers purchased goods and picks up returns on a regular
basis. Prior to 2004, Dynamex classified its California drivers as employees and compensated
them pursuant to this state's wage and hour laws. In 2004, Dynamex converted all of its drivers
to independent contractors after management concluded that such a conversion would generate
economic savings for the company. Under the current policy, all drivers are treated as independent
contractors and are required to provide their own vehicles and pay for all of their transportation
expenses, including fuel, tolls, vehicle maintenance, and vehicle liability insurance, as well as all
taxes and workers' compensation insurance.


Dynamex obtains its own customers and sets the rates to be charged to those customers for its
delivery services. It also negotiates the amount to be paid to drivers on an individual basis. For
drivers who are assigned to a dedicated fleet or scheduled route by Dynamex, drivers are paid
either a flat fee or an amount based on a percentage of the delivery fee Dynamex receives from
the customer. For those who deliver on-demand, drivers are generally paid either a percentage of
the delivery fee paid by the customer on a per delivery basis or a flat fee basis per item delivered.


*918  Drivers are generally free to set their own schedule but must notify Dynamex of the days
they intend to work for Dynamex. Drivers performing on-demand work are required to obtain and
pay for a Nextel cellular telephone through which the drivers maintain contact with Dynamex.
On-demand drivers are assigned deliveries by Dynamex dispatchers at Dynamex's sole discretion;
drivers have no guarantee of the number or type of deliveries they will be offered. Although
drivers are not required to make all of the deliveries they are assigned, they must promptly notify
Dynamex if they intend to reject an offered delivery so that Dynamex can quickly contact another
driver; drivers are liable for any loss Dynamex incurs if they fail to do so. Drivers make pickups
and deliveries using their own vehicles, but are generally expected to wear Dynamex shirts and
badges when making deliveries for Dynamex, and, pursuant to Dynamex's agreement with some
customers, drivers are sometimes required to attach Dynamex and/or the customer's decals to their
vehicles when making deliveries for the customer. Drivers purchase Dynamex shirts and other
Dynamex items with their own funds. 6


6 Although several drivers indicated in depositions that they did not wear Dynamex shirts
when making deliveries for Dynamex, it is undisputed that Dynamex retains the authority
to require drivers to wear such shirts by agreeing to such a condition with the customer to
whom a pick-up or delivery is to be made.


***10  In the absence of any special arrangement between Dynamex and a customer, drivers are
generally free to choose the sequence in which they will make deliveries and the routes they will
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take, but are required to complete all assigned deliveries on the day of assignment. If a customer
requests, however, drivers must comply with a customer's requirements regarding delivery times
and sequence of stops.


Drivers hired by Dynamex are permitted to hire other persons to make deliveries assigned by
Dynamex. Further, when they are not making pickups or deliveries for Dynamex, drivers are
permitted to make deliveries for another delivery company, including the driver's own personal
delivery business. Drivers are prohibited, however, from diverting any delivery order received
through or on behalf of Dynamex to a competitive delivery service.


Drivers are ordinarily hired for an indefinite period of time but Dynamex retains the authority
to terminate its agreement with any driver without cause, on three days' notice. And, as noted,
Dynamex reserves the right, throughout the contract period, to control the number and nature of
deliveries that it offers to its on-demand drivers.


**9  In January 2005, Charles Lee—the sole named plaintiff in the original complaint in the
underlying action—entered into a written independent contractor agreement with Dynamex to
provide delivery services for Dynamex. *919  According to Dynamex, Lee performed on-demand
delivery services for Dynamex for a total of 15 days and never performed delivery service for any
company other than Dynamex. On April 15, 2005, three months after leaving his work at Dynamex,
Lee filed this lawsuit on his own behalf and on behalf of similarly situated Dynamex drivers.


In essence, the underlying action rests on the claim that, since December 2004, Dynamex drivers
have performed essentially the same tasks in the same manner as when its drivers were classified
as employees, but Dynamex has improperly failed to comply with the requirements imposed
by the Labor Code and wage orders for employees with respect to such drivers. The complaint
alleges five causes of action arising from Dynamex's alleged misclassification of employees as
independent contractors: two counts of unfair and unlawful business practices in violation of
Business and Professions Code section 17200, and three counts of Labor Code violations based on
Dynamex's failure to pay overtime compensation, to properly provide itemized wage statements,
and to compensate the drivers for business expenses.


The trial court's initial order denying class certification was reversed by the Court of Appeal
based on the trial court's failure to compel Dynamex to provide contact information for potential
putative class members that would enable plaintiffs to establish the necessary elements for class
certification. (See Lee v. Dynamex, supra, 166 Cal.App.4th 1325, 1336-1338, 83 Cal.Rptr.3d 241.)
After the trial court permitted plaintiffs to file a first amended complaint adding Pedro Chevez (a
former Dynamex dedicated fleet driver) as a second named plaintiff and the parties stipulated to
the filing of a second amended complaint (the current operative complaint ), the parties agreed to
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send questionnaires to all putative class members seeking information that would be relevant to
potential class membership.


Based on the responses on the questionnaires that were returned by current or former Dynamex
drivers, plaintiffs moved for certification of a revised class of Dynamex drivers. As ultimately
modified by the trial court, the proposed class includes those individuals (1) who were classified as
***11  independent contractors and performed pickup or delivery service for Dynamex between
April 15, 2001 and the date of the certification order, (2) who used their personally owned or leased
vehicles weighing less than 26,000 pounds, and (3) who had returned questionnaires which the
court deemed timely and complete. The proposed class explicitly excluded, however, drivers for
any pay period in which the driver had provided services to Dynamex either as an employee or
subcontractor of another person or entity or through the driver's own employees or subcontractors
(except for substitute drivers who provided services during vacation, illness, or other time off).
Also excluded were drivers who provided services concurrently for Dynamex and for another
*920  delivery company that did not have a relationship with Dynamex or for the driver's own
personal delivery customers. Thus, as narrowed by these exclusions, the class consisted only
of individual Dynamex drivers who had returned complete and timely questionnaires and who
personally performed delivery services for Dynamex but did not employ other drivers or perform
delivery services for another delivery company or for the driver's own delivery business. The
trial court's certification order states that 278 drivers returned questionnaires and that from the
questionnaire responses it appears that at least 184 drivers fall within the proposed class.


On May 11, 2011, the trial court, in a 26-page order, granted plaintiffs' motion for class
certification. The validity of that order is at issue in the present proceeding.


After determining that the proposed class satisfied the prerequisites of ascertainability, numerosity,
typicality, and adequacy of class representatives and counsel required for class certification, the
trial court turned to the question of commonality—that is, whether common issues predominate
over individual **10  issues. Because of its significance to our subsequent legal analysis, we
discuss this aspect of the trial court's certification order in some detail.


The trial court began its discussion of the commonality requirement by observing that “ ‘[ ]he
ultimate question in every [purported class action] is whether, given an ascertainable class, the
issues which may be jointly tried, when compared with those requiring separate adjudication, are
so numerous or substantial that the maintenance of a class action would be advantageous to the
judicial process and to the litigants.’ ” The court noted that in examining whether common issues
of law or fact predominate, a court must consider the legal theory on which plaintiffs' claim is
based and the relevant facts that bear on that legal theory. The court explained that in this case
all of plaintiffs' causes of action rest on the contention that Dynamex misclassified the drivers as
independent contractors when they should have been classified as employees. Thus, the facts that
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are relevant to that legal claim necessarily relate to the appropriate legal standard or test that is
applicable in determining whether a worker should be considered an employee or an independent
contractor.


The court then explained that the parties disagreed as to the proper legal standard that is applicable
in determining whether a worker is an employee or an independent contractor for purposes of
plaintiffs' claims. Plaintiffs relied on this court's then-recent decision in Martinez, supra, 49 Cal.4th
35, 109 Cal.Rptr.3d 514, 231 P.3d 259, maintaining that the standards or tests for employment
set forth in Martinez are applicable in the present context, and that the standard for determining
the employee or independent contractor question set forth in this court's decision in Borello,
supra, 48 Cal.3d 341, 256 Cal.Rptr. 543, 769 P.2d 399 is not the ***12  sole applicable standard.
Dynamex, by contrast, took the position that the alternative definitions of *921  “employ” and
“employer” discussed in Martinez are applicable only in determining whether an entity that has
a relationship with the primary employer of an admitted employee should be considered a joint
employer of the employee, and not in deciding whether a worker is properly classified as an
employee or an independent contractor. Dynamex asserted that even with respect to claims arising
out of the obligations imposed by a wage order, the question of a worker's status as an employee
or independent contractor must be decided solely by reference to the Borello standard.


In its certification order, the trial court agreed with plaintiffs' position, relying on the fact that
the Martinez decision “did not indicate that its analysis was in any way limited to situations
involving questions of joint employment.” The court found that the Martinez decision represents
“a redefinition of the employment relationship under a claim of unpaid wages as follows: ‘To
employ, then, under the IWC's [Industrial Welfare Commission's] definition, has three alternative
definitions. It means (a) to exercise control over the wages, hours or working conditions, (b)
to suffer or permit to work, or (c) to engage, thereby creating a common law employment
relationship.’ ” (Quoting Martinez, supra, 49 Cal.4th at p. 64, 109 Cal.Rptr.3d 514, 231 P.3d 259.)
The trial court concluded that “[t]hese definitions must be considered when analyzing whether
the class members are employees or independent contractors” and thereafter proceeded to discuss
separately each of the three definitions or standards set forth in Martinez in determining whether
common issues predominate for purposes of class certification.


With regard to the “exercise control over wages, hours or working conditions” test, the trial court
stated that “ ‘control over wages’ means that a person or entity has the power or authority to
negotiate and set an employee's rate of pay” and that “[w]hether or not Dynamex had the authority
to negotiate each driver's rate of pay can be answered by looking at its policies with regard to hiring
drivers. ... [I]ndividual inquiry is not required to determine whether Dynamex exercises control
over drivers' wages.”
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With regard to the suffer or permit to work test, the trial court stated in full: “An employee is
suffered or permitted to work if the work was performed with the knowledge of the employer.
[Citation.] This includes work that was performed that the employer **11  knew or should have
known about. [Citation.] Again, this is a matter that can be addressed by looking at Defendant's
policy for entering into agreements with drivers. Defendant is only liable to those drivers with
whom it entered into an agreement (i.e., knew were providing delivery services to Dynamex
customers). This can be determined through records, and does not require individual analysis.”


With regard to the common law employment relationship test referred to in Martinez, the trial court
stated that this test refers to the multifactor standard *922  set forth in Borello, supra, 48 Cal.3d
341, 256 Cal.Rptr. 543, 769 P.2d 399. The trial court described the Borello test as involving the
principal factor of “ ‘whether the person to whom services is rendered has the right to control the
manner and means of accomplishing the result desired’ ” as well as the following nine additional
factors: “(1) right to discharge at will, without cause; (2) whether the one performing the services is
engaged in a distinct occupation or business; (3) the kind of occupation, with reference to whether
in the locality the work ***13  is usually done under the direction of the principal or by a specialist
without supervision; (4) the skill required in the particular occupation; (5) whether the principal
or the worker supplies the instrumentalities, tools, and the place of work for the person doing the
work; (6) the length of time for which the services are to be performed; (7) method of payment,
whether by the time or by the job; (8) whether or not the work is part of the regular business of the
principal; and (9) whether or not the parties believe they are creating the relationship of employer-
employee.” As the trial court observed, Borello explained that “ ‘the individual factors cannot be
applied mechanically as separate tests; they are intertwined and their weight depends often on
particular combinations.’ ” (Borello, supra, 48 Cal.3d at p. 351, 256 Cal.Rptr. 543, 769 P.2d 399.)


The trial court then discussed the various Borello factors, beginning with whether the hiring
business has the right to control work details. In analyzing this factor, the court stated: “A
determination of control of the work details must look to ‘all meaningful aspects of the business
relationship.’ [Citation.] For a delivery service, those aspects include obtaining customer/customer
service, prices charged for delivery, routes, delivery schedules and billing. Plaintiffs contend
that these factors are all controlled by Dynamex because it obtains the customers, maintains
a centralized call system, maintains a package tracking system, sets the prices for its services
and customers are billed by Dynamex. This is not necessarily borne out by the evidence.
Defendants' [supervising officer], Mr. Pople, 7  testified that the drivers solicit new customers.
[Citation.] There is also evidence that customer service is handled by some of the drivers,
depending on the customer's relationship to that driver. [Citation.] Finally, defendant does not
necessarily control the drivers' delivery schedules, as a number of drivers state that their only
obligation is to complete the deliveries by the end of the business day. [Citation.] The degree
to which Dynamex controls the details of the work varies according to different circumstances,
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including the particular driver or customer that is involved. Determining whether Dynamex
controls the details of the business, therefore, does not appear susceptible to common proof.”


7 Although the class certification order does not specify Pople's position, the record indicates
that Pople was Dynamex's area vice president for the West, with management and
supervisory authority over Dynamex's operations in California.


*923  With regard to the right to discharge factor, the trial court stated: “[T]he right to discharge at
will, without cause, is an important consideration. Defendant's [supervising officer] testified that
Dynamex maintains the right to discharge the drivers at will. [Citation.] This does not appear to
vary from driver to driver. So it is a classwide factor, which is particularly relevant to demonstrating
the existence of an employer-employee relationship.”


With regard to the “distinct occupation or business” factor, the trial court stated: “A distinct
business relates to whether the drivers have the opportunity for profit and loss. [Citation.]
Plaintiffs contend that the drivers have no opportunity for profit or loss because **12  they are
charged according to standardized rate tables. This may be a misrepresentation of defendants'
evidence. Defendant['s supervising officer] testified that it tries to standardize the rates paid to on-
demand drivers, however, drivers enter into different compensation arrangements. [Citations.] The
opportunity for profit or loss depends on the nature of the agreement negotiated between Dynamex
and the particular driver. Each arrangement ***14  would have to be reviewed to determine the
extent of the driver's opportunity for profit and loss.”


With regard to the “who supplies instrumentalities” factor, the court stated: “Defendant admitted
that the drivers had to provide the instrumentalities of their work and that this was a classwide
policy. This factor is subject to common inquiry.”


With regard to the duration of service factor, the court stated: “Defendants concede that the drivers
are at-will. [This] [f]actor is also subject to common inquiry.”


With regard to the method of payment factor, the court stated: “Defendants identify different
payment scenarios: (a) percentage of the fee Dynamex charges its customer for each delivery
performed; (b) flat rate per day, regardless of the number of packages delivered; (c) set amount per
package, regardless of the size or type of package; (d ) flat fee to be available to provide delivery
service regardless of whether the Driver's services are used; or (e) a combination of these payment
types. [Citation.] These factors vary from driver to driver and raise individualized questions.”


Finally, with regard to the “parties' belief regarding the nature of relationship” factor, the court
noted that “this factor is given less weight by courts” and stated “[a]ll the drivers signed
agreements stating that they were independent contractors. The drivers' belief could reasonably be
demonstrated through this classwide agreement.”
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The court then summarized its conclusion with regard to the Borello standard: “Thus, most of the
secondary factors are subject to common proof *924  and do not require individualized inquiry of
the class members. But the main factor in determining whether an employment agreement exists
—control of the details—does require individualized inquiries due to the fact that there is no
indication of a classwide policy that only defendants obtain new customers, only the defendants
provide customer service and create the delivery schedules.”


With respect to the entire question of commonality, however, the trial court concluded: “Common
questions predominate the inquiry into whether an employment relationship exists between
Dynamex and the drivers. The first two alternative definitions of ‘employer’ can both be
demonstrated through common proof, even if the common law test requires individualized
inquiries.”


Having found that common issues predominate, the trial court went on to conclude that “[a] class
action is a superior means of conducting this litigation.” The court stated in this regard: “Given
that there is evidence from Plaintiffs that common questions predominate the inquiry into [the]
employment relationship[,] managing this as a class action with respect to those claims will be
feasible. There appears to be no litigation by individual class members, indicating that they have
little interest in personally controlling their claims. Finally, consolidating all the claims before a
single court would be desirable since it would allow for consistent rulings with respect to all the
class members' claims.”


On the basis of its foregoing determinations, the trial court granted plaintiffs' motion for class
certification.


In December 2012, Dynamex renewed its motion to decertify the class action that the trial court
had certified in May 2011. Dynamex relied upon intervening Court of Appeal decisions assertedly
demonstrating that the trial court had erred in relying upon the wage order's alternative definitions
of employment, as set forth in Martinez. The trial court denied the renewed motion to decertify
the class.


***15  In June 2013, Dynamex filed a petition for writ of mandate in the Court of Appeal,
challenging the trial court's denial of its motion to decertify the class. In response, plaintiffs,
while disagreeing with Dynamex's claim that the trial court had erred, urged the **13  Court of
Appeal to issue an order to show cause and resolve the issues presented in the writ proceeding.
The Court of Appeal issued an order to show cause in order to determine whether the trial court
erred in certifying the underlying class action under the wage order definitions of “employ” and
“employer” discussed in Martinez.
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After briefing and argument, the Court of Appeal denied the petition in part and granted the petition
in part. The appellate court concluded that the trial *925  court properly relied on the alternative
definitions of the employment relationship set forth in the wage order when assessing those claims
in the complaint that fall within the scope of the applicable wage order, and it denied the writ
petition with respect to those claims. With respect to those claims that fall outside the scope of the
applicable wage order, however, the Court of Appeal concluded that the Borello standard applied in
determining whether a worker is an employee or an independent contractor, and it granted the writ
to permit the trial court to reevaluate its class certification order in light of this court's intervening
decision in Ayala, supra, 59 Cal.4th 522, 173 Cal.Rptr.3d 332, 327 P.3d 165, which clarified the
proper application of the Borello standard.


As already noted, Dynamex's petition for review challenged only the Court of Appeal's conclusion
that the trial court properly determined that the wage order's definitions of “employ” and
“employer” may be relied upon in determining whether a worker is an employee or an independent
contractor for purposes of the obligations imposed by the wage order. We granted the petition for
review to consider that question.


II. Relevant Wage Order Provisions


We begin with a brief review of the relevant provisions of the wage order that applies to the
transportation industry. (See Cal. Code Regs., tit. 8, § 11090.)


In describing its scope, the transportation wage order initially provides in subdivision 1: “This
order shall apply to all persons employed in the transportation industry, whether paid on a time,
piece rate, commission, or other basis,” except for persons employed in administrative, executive,
or professional capacities, who are exempt from most of the wage order's provisions. (Cal. Code
Regs., tit. 8, § 11090, subd. 1.) 8


8 The order contains extensive provisions setting forth the requirements that apply “in
determining whether an employee's duties meet the test to qualify for an exemption”
under the executive, administrative, or professional category. (Cal. Code Regs., tit. 8, §
11090, subd. 1 (A)(1)-(3).) The professional category includes persons who are licensed
and primarily engaged in the practice of law, medicine, dentistry, optometry, architecture,
engineering, teaching, or accounting, or another learned or artistic profession. (Id., § 11090,
subd. 1 (A)(3)(a)-(g).)


The wage order also specifically exempts from its provisions, in whole or in part,
(1) employees directly employed by the state or any political subdivision, (2) outside
salespersons, (3) any person who is the parent, spouse, or child of the employer, (4)
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employees who have entered into a collective bargaining agreement under the federal
Railway Labor Act, and (5) any individual participating in a national service program such
as AmeriCorps. (Cal. Code Regs., tit. 8, § 11090, subd. 1 (B)-(F).)


*926  Subdivision 2 of the order, which sets forth the definitions of terms as used in ***16  the
order, contains the following relevant definitions:


“(D) ‘Employ’ means to engage, suffer, or permit to work.


“(E) ‘Employee’ means any person employed by an employer.


“(F) ‘Employer’ means any person as defined in Section 18 of the Labor Code, who directly or
indirectly, or through an agent or any other person, employs or exercises control over the wages,
hours, or working conditions of any person.” (Cal. Code Regs., tit. 8, § 11090, subd. 2(D)-(F).) 9


9 The definitions of “employ,” “employee,” and “employer” that appear in subdivision 2 of
the transportation industry wage order are also included in the definitions set forth in each
of the other 15 wage orders governing other industries in California, although several of
the other industry wage orders include additional definitions of the term “employee.” (See
Cal. Code Regs., tit. 8, § 11010, subd. 2(D)-(F) [Manufacturing Industry]; id., § 11020,
subd. 2(D)-(F) [Personal Service Industry]; id., § 11030, subd. 2(E)-(G) [Canning, Freezing,
and Preserving Industry]; id., § 11040, subd. 2(E)-(H) [Professional, Technical, Clerical,
Mechanical, and Similar Occupations]; id., § 11050, subd. 2(E)-(H) [Public Housekeeping
Industry]; id., § 11060, subd. 2(D)-(F) [Laundry, Linen Supply, Dry Cleaning, and Dyeing
Industry]; id., § 11070, subd. 2(D)-(F) [Mercantile Industry]; id., § 11080, subd. 2(D)-(F)
[Industries Handling Products After Harvest ]; id., § 11100, subd. 2(E)-(G) [Amusement
and Recreation Industry]; id., § 11110, subd. 2(E)-(G) [Broadcasting Industry]; id., § 11120,
subd. 2(D)-(F) [Motion Picture Industry]; id., § 11130, subd. 2(D)-(F) [Industries Preparing
Agricultural Products for Market, on the Farm]; id., § 11140, subd. 2(C)-(G) [Agricultural
Occupations]; id., § 11150, subd. 2(E)-(G) [Household Occupations]; id., § 11160, subd.
2(G)-(I) [On-Site Occupations].)


**14  Thereafter, the additional substantive provisions of the wage order that establish protections
for workers or impose obligations on hiring entities relating to minimum wages, maximum hours,
and specified basic working conditions (such as meal and rest breaks) are, by their terms, made
applicable to “employees” or “employers.” (See, e.g., Cal. Code Regs., tit. 8, § 11090, subds. 3
[hours and days of work], 4 [minimum wages], 7 [records], 11 [meal periods], 12 [rest periods].)


Subdivision 2 of the wage order does not contain a definition of the term “independent contractor,”
and the wage order contains no other provision that otherwise specifically addresses the potential
distinction between workers who are employees covered by the terms of the wage order and



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=8CAADCS11090&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS18&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=8CAADCS11090&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=8CAADCS11010&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=8CAADCS11090&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Dynamex Operations W. v. Superior Court, 4 Cal.5th 903 (2018)
416 P.3d 1, 232 Cal.Rptr.3d 1, 168 Lab.Cas. P 61,859, 83 Cal. Comp. Cases 817...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 22


workers who are independent contractors who are not entitled to the protections afforded by the
wage order.


*927  III. Background of Relevant California Judicial Decisions


We next summarize the most relevant California judicial decisions, providing a historical review
of the treatment of the employee or independent contractor distinction under California law.


The difficulty that courts in all jurisdictions have experienced in devising an acceptable general
test or standard that properly distinguishes employees from independent contractors is well
documented. As the United States Supreme Court observed in Board v. Hearst Publications
(1944) 322 U.S. 111, 121, 64 S.Ct. 851, 88 L.Ed. 1170: “Few problems in the law have given
greater variety of application and conflict in results than the cases arising in the borderland
between what is clearly an employer-employee relationship and what is clearly one of independent,
entrepreneurial dealing. This is true within the limited field of determining vicarious liability in
tort. It becomes more so when the field is expanded to include all of the possible applications of
the distinction.” (Fn. omitted.)


***17  As the above quotation suggests, at common law the problem of determining whether
a worker should be classified as an employee or an independent contractor initially arose in the
tort context—in deciding whether the hirer of the worker should be held vicariously liable for an
injury that resulted from the worker's actions. In the vicarious liability context, the hirer's right
to supervise and control the details of the worker's actions was reasonably viewed as crucial,
because “ ‘[ ]he extent to which the employer had a right to control [the details of the service]
activities was ... highly relevant to the question whether the employer ought to be legally liable for
them ....’ ” (Borello, supra, 48 Cal.3d 341, 350, 256 Cal.Rptr. 543, 769 P.2d 399.) For this reason,
the question whether the hirer controlled the details of the worker's activities became the primary
common law standard for determining whether a worker was considered to be an employee or an
independent contractor.


A. Pre-Borello Decisions
Prior to this court's 1989 decision in Borello, supra, 48 Cal.3d 341, 256 Cal.Rptr. 543, 769 P.2d 399,
California decisions generally invoked this common law “control of details” standard beyond the
tort context, even when deciding whether workers should be considered employees or independent
contractors for purposes of the variety of 20th century social welfare legislation that had been
enacted for the protection of employees. Thus, for example, in Tieberg v. Unemployment Ins. App.
Bd. (1970) 2 Cal.3d 943, 946, 88 Cal.Rptr. 175, 471 P.2d 975 (Tieberg), in determining whether
a worker was an employee or independent contractor for purposes of California's unemployment



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944116382&pubNum=0000780&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_780_121&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_121

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944116382&pubNum=0000780&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_780_121&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_121

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989044696&pubNum=0000233&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_233_350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_350

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989044696&pubNum=0000661&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970132032&pubNum=0000233&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_233_946&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_946

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970132032&pubNum=0000233&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_233_946&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_946

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970132032&pubNum=0000233&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Dynamex Operations W. v. Superior Court, 4 Cal.5th 903 (2018)
416 P.3d 1, 232 Cal.Rptr.3d 1, 168 Lab.Cas. P 61,859, 83 Cal. Comp. Cases 817...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 23


insurance legislation, *928  the court stated that “[ ]he principal test of an employment relationship
is whether the **15  person to whom service is rendered has the right to control the manner and
means of accomplishing the result desired.” (See also Isenberg v. California Emp. Stab. Com.
(1947) 30 Cal.2d 34, 39, 180 P.2d 11 (Isenberg); Perguica v. Ind. Acc. Com. (1947) 29 Cal.2d 857,
859-861, 179 P.2d 812 (Perguica); Empire Star Mines Co. v. Cal. Emp. Com. (1946) 28 Cal.2d
33, 43, 168 P.2d 686 (Empire Star Mines).)


In addition to relying upon the control of details test, however, the pre-Borello decisions listed
a number of “secondary” factors that could properly be considered in determining whether a
worker was an employee or an independent contractor. The decisions declared that a hirer's right
to discharge a worker “at will, without cause” constitutes “ ‘[s]trong evidence in support of an
employment relationship.’ ” (Tieberg, supra, 2 Cal.3d at p. 949, 88 Cal.Rptr. 175, 471 P.2d 975,
quoting Empire Star Mines, supra, 28 Cal.2d at p. 43, 168 P.2d 686.) The decisions also pointed to
the following additional factors, derived principally from section 220 of the Restatement Second
of Agency: “(a) whether or not the one performing services is engaged in a distinct occupation
or business; (b) the kind of occupation, with reference to whether, in the locality, the work is
usually done under the direction of the principal or by a specialist without supervision; (c) the
skill required in the particular occupation; (d ) whether the principal or the workman supplies the
instrumentalities, tools, and the place of work for the person doing the work; (e) the length of time
for which the services are to be performed; (f) the method of payment, whether by the time or by
the job; (g) whether or not the work is a part of the regular business of the principal; and (h) whether
or not the parties believe they are creating the relationship of employer-employee.” (Empire Star
Mines, supra, 28 Cal.2d at pp. 43-44, 168 P.2d 686; see also ***18  Tieberg, supra, 2 Cal.3d at p.
949, 88 Cal.Rptr. 175, 471 P.2d 975; Isenberg, supra, 30 Cal.2d at p. 39, 180 P.2d 11; Perguica,
supra, 29 Cal.2d at p. 860, 179 P.2d 812.)


Applying the control of details test and these secondary factors to the differing facts presented by
each of the cases, this court found the workers in question to be employees in Tieberg, supra, 2
Cal.3d at pages 949-955, 88 Cal.Rptr. 175, 471 P.2d 975 [television writers] and Isenberg, supra,
30 Cal.2d at pages 39-41, 180 P.2d 11 [horse racing jockeys], and independent contractors in
Perguica, supra, 29 Cal.2d at pages 860-862, 179 P.2d 812 [lather hired by farmer to work on
newly constructed house] and Empire Star Mines, supra, 28 Cal.2d at pages 44-46, 168 P.2d 686
[lessees of remote mining shaft ]. (See also Tomlin v. California Emp. Com. (1947) 30 Cal.2d 118,
123, 180 P.2d 342 [lessees who placed and serviced vending machines held to be employees];
Twentieth etc. Lites v. Cal. Dept. Emp. (1946) 28 Cal.2d 56, 57-60, 168 P.2d 699 [outside salesmen
of advertising signs who were free to work for competitors held to be employees]; Cal. Emp. Com.
v. L.A. etc. News Corp. (1944) 24 Cal.2d 421, 424-425, 150 P.2d 186 [deliverers of advertising
circular held to be employees].)


*929  B. Borello
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In 1989, in Borello, supra, 48 Cal.3d 341, 256 Cal.Rptr. 543, 769 P.2d 399, this court addressed
the employee or independent contractor question in an opinion that has come to be viewed as the
seminal California decision on this subject. Because of the significance of this decision, we review
the majority opinion in Borello at length.


The particular controversy in Borello, supra, 48 Cal.3d 341, 256 Cal.Rptr. 543, 769 P.2d
399, concerned whether farmworkers hired by a grower to harvest cucumbers under a written
“sharefarmer” agreement were independent contractors or employees for purposes of the
California workers' compensation statutes. The grower contended that the farmworkers were
independent contractors under the control of details test because the workers (1) were free to
manage their own labor (the grower did not supervise the picking at all but compensated the
workers based on the amount of cucumbers that they harvested ), (2) shared the profit or loss from
the crop, and (3) agreed in writing that they were not employees.


In rejecting the grower's contentions, the court in Borello summarized its conclusion in **16
the introduction of the opinion as follows: “The grower controls the agricultural operations on its
premises from planting to sale of the crops. It simply chooses to accomplish one integrated step in
the production of one such crop by means of worker incentives rather than direct supervision. It
thereby retains all necessary control over a job which can be done only one way. [¶] Moreover, so
far as the record discloses, the harvesters' work, though seasonal by nature, follows the usual line
of an employee. In no practical sense are the ‘sharefarmers’ entrepreneurs, operating independent
businesses for their own accounts; they and their families are obvious members of the broad class
to which workers' compensation protection is intended to apply.” (Borello, supra, 48 Cal.3d at
p. 345, 256 Cal.Rptr. 543, 769 P.2d 399.) On this basis, the court concluded the workers were
employees entitled to workers' compensation as a matter of law. (Id. at p. 346, 256 Cal.Rptr. 543,
769 P.2d 399.)


In reaching these conclusions, the legal analysis employed by the Borello court is of particular
significance. The court began by recognizing that “[ ]he distinction between independent
contractors and employees arose at common law to limit one's ***19  vicarious liability for
the misconduct of a person rendering service to him” (Borello, supra, 48 Cal.3d at p. 350, 256
Cal.Rptr. 543, 769 P.2d 399), and that it was in this context that “the ‘control of details’ test became
the principal measure of the servant's status for common law purposes.” (Ibid.) The court then
took note of the prior California decisions discussed above, which generally utilized the common
law control-of-details standard in determining whether workers were employees or independent
contractors for purposes of social welfare legislation, but which also identified the numerous
additional “secondary” factors *930  listed above that may be relevant to that determination. (Id.
at pp. 350-351, 256 Cal.Rptr. 543, 769 P.2d 399.) The court observed that “ ‘the individual factors
cannot be applied mechanically as separate tests; they are intertwined and their weight depends
often on particular combinations.’ [Citation.]” (Id. at p. 351, 256 Cal.Rptr. 543, 769 P.2d 399.)
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Crucially, the court in Borello then went on to explain further that “the concept of ‘employment’
embodied in the [Workers' Compensation Act] is not inherently limited by common law principles.
We have acknowledged that the Act's definition of the employment relationship must be
construed with particular reference to the ‘history and fundamental purposes’ of the statute.
[Citation.]” (Borello, supra, 48 Cal.3d at p. 351, 256 Cal.Rptr. 543, 769 P.2d 399, italics added.)
The court observed that “[ ]he common law and statutory purposes of the distinction between
‘employees’ and ‘independent contractors’ are substantially different” (id. at p. 352, 256 Cal.Rptr.
543, 769 P.2d 399), that “[f]ederal courts have long recognized that the distinction between tort
policy and social-legislation policy justifies departures from common law principles when claims
arise that one is excluded as an independent contractor from a statute protecting ‘employees’
” (ibid.), and that “[a] number of state courts have agreed that in worker's compensation cases,
the employee-independent contractor issue cannot be decided absent consideration of the remedial
statutory purpose.” (Id. at pp. 352-353, 256 Cal.Rptr. 543, 769 P.2d 399.) The court in Borello
agreed with this focus on statutory purpose: “[U]nder the Act, the ‘control-of-work-details’
test for determining whether the person rendering service to another is an ‘employee’ or an
excluded ‘independent contractor’ must be applied with deference to the purposes of the protective
legislation. The nature of the work, and the overall arrangement between the parties, must be
examined to determine whether they come within the ‘history and fundamental purposes’ of the
statute.” (Id. at pp. 353-354, 256 Cal.Rptr. 543, 769 P.2d 399, italics added.)


After identifying the various purposes of the Workers' Compensation Act, 10  the court **17
concluded: “The Act intends comprehensive coverage of injuries in employment. It accomplishes
this goal by defining ‘employment’ broadly in terms of ‘service to an employer’ and by including
a general presumption that any person ‘in service to another’ is a covered ‘employee.’ ” (Borello,
supra, 48 Cal.3d at p. 354, 256 Cal.Rptr. 543, 769 P.2d 399.) At the same time, the court
acknowledged that “[t]he express exclusion ***20  of ‘independent contractors’ [from the
workers' compensation act (see Lab. Code, §§ 3353, 3357) ] is purposeful ... and has a limited but
important function. It recognizes those situations where the Act's goals are best served by imposing
the risk of ‘no-fault’ work injuries directly on the *931  provider, rather than the recipient, of a
compensated service. This is obviously the case, for example, when the provider of service has
the primary power over work safety, is best situated to distribute the risk and cost of injury as
an expense of his own business, and has independently chosen the burdens and benefits of self-
employment.” (Ibid.) The court concluded: “This is the balance to be struck when deciding whether
a worker is an employee or an independent contractor for purposes of the Act.” (Ibid.)


10 The court stated in this regard that the workers' compensation act “seeks (1) to ensure that
the cost of industrial injuries will be part of the cost of goods rather than a burden on
society, (2) to guarantee prompt, limited compensation for an employee's work injuries,
regardless of fault, as an inevitable cost of production, (3) to spur increased industrial safety,
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and (4) in return, to insulate the employer from tort liability for his employees' injuries.
[Citations.]” (Borello, supra, 48 Cal.3d at p. 354, 256 Cal.Rptr. 543, 769 P.2d 399.)


Although the Borello opinion emphasized that resolution of the employee or independent
contractor question must properly proceed in a manner that accords deference to the history
and fundamental purposes of the remedial statute in question (Borello, supra, 48 Cal.3d at pp.
353-354, 256 Cal.Rptr. 543, 769 P.2d 399), the court at the same time made clear that it was
not adopting “detailed new standards for examination of the issue.” (Id. at p. 354, 256 Cal.Rptr.
543, 769 P.2d 399.) The court explained in this regard that “the Restatement guidelines heretofore
approved in our state remain a useful reference. The standards set forth for contractor's licensees
in [Labor Code] section 2750.5 ... are also a helpful means of identifying the employee/contractor
distinction. [ 11 ]  The relevant ***21  considerations may often *932  overlap those pertinent
under the common law. [Citation.] Each service arrangement must be evaluated on its facts, and
the dispositive circumstances **18  may vary from case to case.” (Borello, supra, 48 Cal.3d at p.
354, 256 Cal.Rptr. 543, 769 P.2d 399.)


11 Section 2750.5, which addresses the employee or independent contractor question in the
context of workers who perform services for which a contractor's license is required,
provides: “There is a rebuttable presumption affecting the burden of proof that a worker
performing services for which a license is required pursuant to Chapter 9 (commencing with
Section 7000) of Division 3 of the Business and Professions Code, or who is performing
such services for a person who is required to obtain such a license[,] is an employee rather
than an independent contractor. Proof of independent contractor status includes satisfactory
proof of these factors:


“(a) That the individual has the right to control and discretion as to the manner of
performance of the contract for services in that the result of the work and not the means
by which it is accomplished is the primary factor bargained for.
“(b) That the individual is customarily engaged in an independently established business.
“(c) That the individual's independent contractor status is bona fide and not a subterfuge
to avoid employee status. A bona fide independent contractor status is further evidenced
by the presence of cumulative factors such as substantial investment other than personal
services in the business, holding out to be in business for oneself, bargaining for a contract
to complete a specific project for compensation by project rather than by time, control
over the time and place the work is performed, supplying the tools or instrumentalities
used in the work other than tools and instrumentalities normally and customarily provided
by employees, hiring employees, performing work that is not ordinarily in the course of
the principal's work, performing work that requires a particular skill, holding a license
pursuant to the Business and Professions Code, the intent by the parties that the work
relationship is of an independent contractor status, or that the relationship is not severable
or terminable at will by the principal but gives rise to an action for breach of contract.
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“In addition to the factors contained in subdivisions (a), (b), and (c), any person performing
any function or activity for which a license is required pursuant to Chapter 9 (commencing
with Section 7000) of Division 3 of the Business and Professions Code shall hold a valid
contractors' license as a condition of having independent contractor status.
“For purposes of workers' compensation law, this presumption is a supplement to the
existing statutory definitions of employee and independent contractor, and is not intended
to lessen the coverage of employees under Division 4 and Division 5.”


The Borello court also took note of “the six-factor test developed by other jurisdictions which
determine independent contractorship in light of the remedial purposes of the legislation.” (Borello,
supra, 48 Cal.3d at p. 354, 256 Cal.Rptr. 543, 769 P.2d 399.) 12  The court observed the similarity
of many of those guidelines to the ones identified in prior California decisions, and stated that
“all [of those factors] are logically pertinent to the inherently difficult determination whether a
provider of service is an employee or an excluded independent contractor for purposes of workers'
compensation law.” (Borello, supra, 48 Cal.3d at p. 355, 256 Cal.Rptr. 543, 769 P.2d 399.)


12 In addition to the control of details factor, the other five factors included in the six-factor test
are: “(1) the alleged employee's opportunity for profit or loss depending on his managerial
skill; (2) the alleged employee's investment in equipment or materials required for his task,
or his employment of helpers; (3) whether the service rendered requires a special skill; (4) the
degree of permanence of the working relationship; and (5) whether the service rendered is an
integral part of the alleged employer's business.” (Borello, supra, 48 Cal.3d at pp. 354-355,
256 Cal.Rptr. 543, 769 P.2d 399.)


In sum, the Borello court concluded that in determining whether a worker should properly be
classified as a covered employee or an excluded independent contractor with deference to the
purposes and intended reach of the remedial statute at issue, it is permissible to consider all of the
various factors set forth in prior California cases, in Labor Code section 2750.5, and in the out-
of-state cases adopting the six-factor test.


The Borello court then turned to the question whether, applying the appropriate legal analysis,
the cucumber harvesters at issue in that case were properly considered employees or independent
contractors. The court concluded that “[b]y any applicable test” the farmworkers were employees
as a matter of law. (Borello, supra, 48 Cal.3d at p. 355, 256 Cal.Rptr. 543, 769 P.2d 399; id. at
p. 360, 256 Cal.Rptr. 543, 769 P.2d 399.)


In reaching this conclusion, the court first rejected the grower's contention that the control of
details factor weighed against a finding of employment because the grower had contracted with
the workers only for a “specified result” and retained no interest or control over the details
of the harvesters' actual work. (Borello, supra, 48 Cal.3d at p. 356, 256 Cal.Rptr. 543, 769
P.2d 399.) In explaining its rejection, the court began by emphasizing that “Borello, whose
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business is the production and sale of agricultural crops, exercises ‘pervasive control over the
operation as a whole.’ [Citation.]” (Ibid.) The court observed in this regard: “Borello owns and
cultivates the land for its own account. Without any participation by the sharefarmers, Borello
decides to grow cucumbers, obtains a sale price formula from the only available buyer, plants
the crop, and *933  cultivates it throughout most of its growing cycle. The harvest takes place
on Borello's premises, at a time determined by the crop's maturity. During the harvest itself,
Borello supplies the sorting bins and boxes, removes the harvest from the field, transports it to
market, sells it, maintains documentation on the workers' proceeds, and hands out their checks.
Thus, ‘[a]ll meaningful aspects of this business relationship: price, crop cultivation, fertilization
***22  and insect prevention, payment, [and ] right to deal with buyers ... are controlled by
[Borello].’ [Citation.]” (Ibid., fns. omitted.)


Further, the court observed that “contrary to the growers' assertions, the cucumber harvest involves
simple manual labor which can be performed in only one correct way. Harvest and plant-care
methods can be learned quickly. While the work requires stamina and patience, it involves no
peculiar skill beyond that expected of any employee. [Citations.] It is the simplicity of the work, not
the harvesters' superior expertise, which makes detailed supervision and discipline unnecessary.
Diligence and quality control are achieved by the payment system, essentially a variation of
the piecework formula familiar to agricultural employment.” (Borello, supra, 48 Cal.3d at pp.
356-357, 256 Cal.Rptr. 543, 769 P.2d 399.)


Thus, with respect to the control of details factor, the court concluded: “Under these **19
circumstances, Borello retains all necessary control over the harvest portion of its operations. A
business entity may not avoid its statutory obligations by carving up its production process into
minute steps, then asserting it lacks ‘control’ over the exact means by which one such step is
performed by the responsible workers.” (Borello, supra, 48 Cal.3d at p. 357, 256 Cal.Rptr. 543,
769 P.2d 399.)


The Borello court then proceeded to discuss other factors that it found supported the classification
of harvesters as employees. First, the court noted that “[ ]he harvesters form a regular and integrated
portion of Borello's business operation. Their work, though seasonal by nature, is ‘permanent’
in the agricultural process. Indeed, Richard Borello testified that he has a permanent relationship
with the individual harvesters, in that many of the migrant families return year after year. This
permanent integration of the workers into the heart of Borello's business is a strong indicator that
Borello functions as an employer under the [Workers' Compensation] Act. [Citations.]” (Borello,
supra, 48 Cal.3d at p. 357, 256 Cal.Rptr. 543, 769 P.2d 399.) 13


13 In support of this point, the Borello court cited a passage from a leading national workers'
compensation law treatise, stating: “The modern tendency is to find employment when the
work being done is an integral part of the regular business of the employer, and when the
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worker, relative to the employer, does not furnish an independent business or professional
service.” (1C Larson, The Law of Workmen's Compensation (1986) § 45.00, p. 8-174.)


*934  The court next found that “the sharefarmers and their families exhibit no characteristics
which might place them outside the Act's intended coverage of employees. They engage in no
distinct trade or calling. They do not hold themselves out in business. They perform typical farm
labor for hire wherever jobs are available. They invest nothing but personal service and hand tools.
They incur no opportunity for ‘profit’ or ‘loss’; like employees hired on a piecework basis, they are
simply paid by the size and grade of cucumbers they pick. They rely solely on work in the fields
for their subsistence and livelihood. Despite the contract's admonitions, they have no practical
opportunity to insure themselves or their families against loss of income caused by nontortious
work injuries. If Borello is not their employer, they themselves, and society at large, thus assume
the entire financial burden when such injuries occur. Without doubt, they are a class of workers to
whom the protection of the Act is intended to extend.” (Borello, supra, 48 Cal.3d at pp. 357-358,
256 Cal.Rptr. 543, 769 P.2d 399, fns. omitted.)


***23  Last, the Borello court rejected the growers' claim that the harvesters should be found to
be independent contractors by virtue of their written agreement with the growers, which stated
that they were not employees. The court explained: “[T]he protections conferred by the Act have
a public purpose beyond the private interests of the workers themselves. Among other things, the
statute represents society's recognition that if the financial risk of job injuries is not placed upon
the businesses which produce them, it may fall upon the public treasury. ... [¶] Moreover, there
is no indication that Borello offers its cucumber harvesters any real choice of terms.” (Borello,
supra, 48 Cal.3d at pp. 358-359, 256 Cal.Rptr. 543, 769 P.2d 399.)


On the basis of the foregoing reasons, the Borello court concluded that, as a matter of law, the
farmworkers were employees for purposes of the Workers' Compensation Act, and not independent
contractors who were excluded from the coverage of the act. (Borello, supra, 48 Cal.3d at p. 360,
256 Cal.Rptr. 543, 769 P.2d 399.)


As this lengthy review of the Borello decision demonstrates, although we have sometimes
characterized Borello as embodying the common law test or standard for distinguishing employees
and independent contractors (see, e.g., Ayala, supra, 59 Cal.4th at pp. 530-531, 173 Cal.Rptr.3d
332, 327 P.3d 165), it appears more precise to describe Borello as calling for resolution of the
employee or independent contractor question by focusing on the intended scope and purposes of
the particular statutory provision or provisions at issue. In other words, Borello calls for application
of a statutory purpose standard that considers the control of details and other potentially relevant
factors identified in prior **20  California and out-of-state cases in order to determine which
classification (employee or independent contractor) best effectuates the underlying legislative
intent and objective of the statutory scheme at issue.
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*935  The Borello decision repeatedly emphasizes statutory purpose as the touchstone for deciding
whether a particular category of workers should be considered employees rather than independent
contractors for purposes of social welfare legislation. (See Borello, supra, 48 Cal.3d at pp. 351,
353-354, 357, 358, 359, 256 Cal.Rptr. 543, 769 P.2d 399.) This emphasis sets apart the Borello
test for distinguishing employees from independent contractors from the standard embraced in
more recent federal cases, which apply a more traditional common law test for distinguishing
between employees and independent contractors for purposes of most federal statutes. Early
federal cases interpreting a variety of New Deal social welfare enactments relied heavily on
a statutory purpose interpretation in determining who should be considered an employee for
purposes of those enactments. (See, e.g., Labor Board v. Hearst Publications, supra, 322 U.S. at
pp. 124-129, 64 S.Ct. 851; United States v. Silk (1947) 331 U.S. 704, 711-714, 67 S.Ct. 1463,
91 L.Ed. 1757.) However, subsequent congressional legislation in reaction to such decisions has
been interpreted to require that federal legislation generally be construed, in the absence of a more
specific statutory standard or definition of employment, to embody a more traditional common law
test for distinguishing between employees and independent contractors, in which the control of
details factor is given considerable weight. (See, e.g., Nationwide Mut. Ins. Co. v. Darden (1992)
503 U.S. 318, 324-325, 112 S.Ct. 1344, 117 L.Ed.2d 581 (Darden).) Unlike the federal experience,
however, in the almost 30 years since the Borello decision, the California Legislature has not
exhibited or registered any disagreement with either the statutory purpose standard adopted by
***24  the Borello decision or the application of that standard in Borello regarding the proper
classification of the workers involved in that case. Instead, in response to the continuing serious
problem of worker misclassification as independent contractors, the California Legislature has
acted to impose substantial civil penalties on those that willfully misclassify, or willfully aid in
misclassifying, workers as independent contractors. (See §§ 226.8, added by Stats. 2011, ch. 706,
§ 1, 2753, added by Stats. 2011, ch. 706, § 2.)


C. Martinez
We next summarize this court's decision in Martinez, supra, 49 Cal.4th 35, 109 Cal.Rptr.3d 514,
231 P.3d 259. Although Martinez did not directly involve the issue of whether the workers in
question were employees or independent contractors, it did address the meaning of the terms
“employ” and “employer” as used in California wage orders, and the proper scope of the Martinez
decision lies at the heart of the issue before our court in the present case.


In Martinez, supra, 49 Cal.4th 35, 109 Cal.Rptr.3d 514, 231 P.3d 259, the strawberry grower
Munoz & Sons (Munoz) directly employed seasonal agricultural workers but failed to pay the
workers the required minimum or overtime wages they had earned. Thereafter, the workers filed an
action under section 1194 seeking to recover such *936  wages not only from Munoz, but also from
several produce merchants to whom Munoz regularly sold its strawberries. The workers contended
that in an action for unpaid minimum or overtime wages under section 1194, the alternative
definitions of “employ” and “employer” set forth in the applicable Industrial Welfare Commission
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wage order—there, Industrial Welfare Commission wage order No. 14—constituted the applicable
standards for determining who was a potentially liable employer. They further contended that
under the wage order definitions, the produce merchants, as well as Munoz, each should properly
be considered the workers' employer who was jointly liable for the workers' unpaid wages.


In discussing this question, the court in Martinez recognized at the outset that the workers' attempt
in that case to recover unpaid wages “from persons who contracted with their ostensible employer
raises issues that have long avoided the attention of California's courts.” ( **21  Martinez, supra,
49 Cal.4th at p. 50, 109 Cal.Rptr.3d 514, 231 P.3d 259.) The court noted that although section
1194 derived from legislation enacted in 1913 as part of the act that created the Industrial Welfare
Commission (hereafter IWC), this court had considered how employment should be defined in
actions under section 1194 in only one earlier case. The court further observed that although the
phrases used in the applicable IWC wage order to define “employ” and “employer” dated from
1916 and 1947, “the courts of this state have never considered their meaning or scope.” (Id. at p.
50, 109 Cal.Rptr.3d 514, 231 P.3d 259.)


In addressing these largely unexplored issues, the Martinez court turned initially to the language
and legislative history of section 1194. The court noted that section 1194, by its terms, does not
define the employment relationship or identify the entities that are liable under the statute for
unpaid wages. After an extensive review of the statute's legislative history, however, the court
concluded that “[a]n examination of section 1194 in its statutory and historical context shows
unmistakably that the Legislature intended the IWC's wage orders to define the employment
relationship in actions under the statute.” (Martinez, supra, 49 Cal.4th at p. 52, 109 Cal.Rptr.3d
514, 231 P.3d 259; see id. at pp. 53-57, 109 Cal.Rptr.3d 514, 231 P.3d 259.)


***25  The court in Martinez then considered how the IWC, utilizing its broad legislative authority
(see Cal. Const., art. XIV, § 1; Industrial Welf. Com., supra, 27 Cal.3d at p. 701, 613 P.2d 579),
has defined the scope of the employment relationship through the provisions of its wage orders. 14


14 As explained in Murphy v. Kenneth Cole Productions, Inc. (2007) 40 Cal.4th 1094, 1102,
footnote 4, 56 Cal.Rptr.3d 880, 155 P.3d 284: “The Industrial Welfare Commission (IWC) is
the state agency empowered to formulate wage orders governing employment in California.
[Citation.] The Legislature defunded the IWC in 2004, however its wage orders remain in
effect. [Citation.]” The Legislature, of course, retains the authority to re-fund the IWC or to
revise any provisions of the current wage orders through the enactment of new legislation.


*937  The court first observed that, beginning in 1916, the IWC's wage orders encompassed, as
employers, those entities who “employ or suffer or permit” persons to work for them. (Martinez,
supra, 49 Cal.4th at p. 57, 109 Cal.Rptr.3d 514, 231 P.3d 259, italics omitted.) The court noted
that the “suffer or permit” language, now embodied in the definition of “employ” in the wage
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order at issue in Martinez (as well as in the transportation wage order at issue in this case and in
all other wage orders), derived from statutes regulating and prohibiting child labor that were in
use throughout the country in 1916, and which were based on model child labor laws published
between 1904 and 1912. (Id. at pp. 57-58, 109 Cal.Rptr.3d 514, 231 P.3d 259.) The Martinez court
observed that the suffer or permit to work language had been interpreted to impose liability upon
an entity “even when no common law employment relationship existed between the minor and the
defendant, based on the defendant's failure to exercise reasonable care to prevent child labor from
occurring.” (Id. at p. 58, 109 Cal.Rptr.3d 514, 231 P.3d 259.) The court explained: “Not requiring a
common law master and servant relationship, the widely used ‘employ, suffer or permit’ standard
reached irregular working arrangements the proprietor of a business might otherwise disavow
with impunity. Courts applying such statutes before 1916 had imposed liability, for example, on a
manufacturer for industrial injuries suffered by a boy hired by his father to oil machinery [citation],
and on a mining company for injuries to a boy paid by coal miners to carry water [citation].” (Ibid.)


The Martinez court then went on to observe that, in addition to defining “employ” to mean suffer
or permit to work, all IWC wage orders also include a separate provision defining “employer” to
include a person or entity who “employs or exercises control over the wages, hours, or working
conditions of any person.” (Martinez, supra, 49 Cal.4th at p. 59, 109 Cal.Rptr.3d 514, 231 P.3d
259.) With respect to this language, the court stated: “Beginning with the word ‘employs,’ the
definition logically incorporates the separate definition of ‘employ’ (i.e., ‘to engage, suffer, or
permit to work’) as one alternative. The remainder of the definition—‘exercises control over ...
wages, hours, or working conditions’ ”—has no clearly identified, precisely literal statutory or
common law antecedent.” **22  (Ibid.) The court nonetheless made three observations about
this language. First, the court noted that because the IWC's delegated authority has always been
over wages, hours, and working conditions, it made sense to bring within the IWC's regulatory
jurisdiction an entity that controls any one of these aspects of the employment relationship. (Ibid.)
Second, the court explained that because this language, “phrased as it is in the alternative (i.e.,
‘wages, hours, or working conditions’), the language of the IWC's ‘employer’ ***26  definition
has the obvious utility of reaching situations in which multiple entities control different aspects
of the employment relationship, as when one entity, which hires and pays workers, places them
with other entities that supervise the work.” (Ibid., fn. omitted.) Third, the court observed that “the
IWC's ‘employer’ definition belongs to a set of revisions *938  intended to distinguish state wage
law from its federal analogue, the FLSA [Fair Labor Standards Act of 1938 (29 U.S.C. § 201 et
seq.)]” (ibid.), providing workers with greater protection than that afforded to workers under the
Fair Labor Standards Act of 1938 as limited by Congress under the Portal-to-Portal Act of 1947.
(Id. at pp. 59-60, 109 Cal.Rptr.3d 514, 231 P.3d 259.)


Finally, the court in Martinez held that the IWC wage orders, by defining “employ” to mean
“engage” to work (as well as to “suffer or permit” to work), incorporate the common law definition
of employment as an alternative definition. The court explained in this regard: “The verbs ‘to
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suffer’ and ‘to permit,’ as we have seen, are terms of art in employment law. [Citation.] In contrast,
the verb ‘to engage’ has no other apparent meaning in the present context than its plain, ordinary
sense of ‘to employ,’ that is, to create a common law employment relationship. This conclusion
makes sense because the IWC, even while extending its regulatory protection to workers whose
employment status the common law did not recognize, could not have intended to withhold
protection from the regularly hired employees who undoubtedly comprise the vast majority of the
state's workforce.” (Martinez, supra, 49 Cal.4th at p. 64, 109 Cal.Rptr.3d 514, 231 P.3d 259, fn.
omitted.)


The Martinez court summarized its conclusion on this point as follows: “To employ, then, under the
IWC's definition, has three alternative definitions. It means: (a) to exercise control over the wages,
hours or working conditions, or (b) to suffer or permit to work, or (c) to engage, thereby creating
a common law employment relationship.” (Martinez, supra, 49 Cal.4th at p. 64, 109 Cal.Rptr.3d
514, 231 P.3d 259.)


Moreover, the court in Martinez thereafter took pains to emphasize the importance of not limiting
the meaning and scope of “employment” to only the common law definition for purposes of the
IWC's wage orders, declaring that “ignoring the rest of the IWC's broad regulatory definition
would substantially impair the commission's authority and the effectiveness of its wage orders. The
commission ... has the power to adopt rules to make the minimum wage ‘effective’ by ‘prevent[ing]
evasion and subterfuge ....’ [Citation.] ... [L]anguage consistently used by the IWC to define
the employment relationship, beginning with its first wage order in 1916 (‘suffer, or permit’),
was commonly understood to reach irregular working arrangements that fell outside the common
law, having been drawn from statutes governing child labor and occasionally that of women.
[Citation.] ... To adopt such a definitional provision ... lay squarely within the IWC's power, as
the provision has ‘a direct relation to minimum wages’ [citation] and is reasonably necessary to
effectuate the purposes of the statute [citations]. For a court to refuse to enforce such a provision
in a presumptively valid wage *939  order [citation] simply because it differs from the common
law would thus endanger the commission's ability to achieve its statutory purposes. [¶] One cannot
overstate the impact of such a holding on the IWC's powers. Were we to define employment
exclusively according to the common law in civil actions for unpaid wages we would render
the commission's definitions effectively meaningless.” (Martinez, supra, 49 Cal.4th at p. 65, 109
Cal.Rptr.3d 514, 231 P.3d 259, fn. omitted.)


***27  The court in Martinez thus concluded, first, that the definitions of the employment
relationship contained in an applicable wage **23  order apply in a civil action brought by a
worker under section 1194, and, second, that the applicable wage order sets forth three alternative
definitions of employment for purposes of the wage order: “(a) to exercise control over the wages,
hours or working conditions, or (b) to suffer or permit to work, or (c) to engage, thereby creating
a common law employment relationship.” (Martinez, supra, 49 Cal.4th at p. 64, 109 Cal.Rptr.3d
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514, 231 P.3d 259.) The court then went on to determine whether, under the wage order's alternative
definitions, the produce merchants in that case should properly be considered the employer of the
agricultural workers and thus could be held liable for the workers' unpaid minimum or overtime
wages. (Id. at pp. 68-77, 109 Cal.Rptr.3d 514, 231 P.3d 259.)


With respect to each of the produce merchants, the court in Martinez ultimately concluded that the
merchants could not properly be found to be an employer under any of the wage order's alternative
definitions.


First, in discussing the scope of the suffer or permit to work standard, the court stated generally:
“We see no reason to refrain from giving the IWC's definition of ‘employ’ its historical meaning.
That meaning was well established when the IWC first used the phrase ‘suffer, or permit’ to
define employment, and no reason exists to believe the IWC intended another. Furthermore, the
historical meaning continues to be highly relevant today: A proprietor who knows that persons
are working in his or her business without having been formally hired, or while being paid less
than the minimum wage, clearly suffers or permits that work by failing to prevent it, while having
the power to do so.” (Martinez, supra, 49 Cal.4th at p. 69, 109 Cal.Rptr.3d 514, 231 P.3d 259,
italics added.) Nonetheless, the court rejected the workers' contention that because the merchants
knew the agricultural workers were working for Munoz and because their work benefitted the
produce merchants, the merchants suffered or permitted the workers to work within the meaning
of the wage order. The court explained that the fact the merchants may have benefitted from the
workers' labor, “in the sense that any purchaser of commodities benefits,” was not sufficient to
incur liability for having suffered or permitted them to work. (Id. at p. 69, 109 Cal.Rptr.3d 514,
231 P.3d 259.) The workers' claim failed because they were not working in the produce merchants'
businesses and the merchants lacked the power or authority to prevent the workers from working
for Munoz. (Id. at p. 70, 109 Cal.Rptr.3d 514, 231 P.3d 259.)


*940  Second, applying the standard that looks to the exercise of control over wages, hours or
working conditions, the court rejected the argument that the produce merchants, through their
contractual relationships with Munoz, dominated the Munoz business financially, and thus could
properly be found to exercise indirect control over the wages and hours of Munoz's employees.
(Martinez, supra, 49 Cal.4th at pp. 71-77, 109 Cal.Rptr.3d 514, 231 P.3d 259.) The court found
that contrary to the implicit premise of the workers' claim, the record indicated that the Munoz
business was not a sham arrangement created by the produce merchants, but rather constituted “a
single, integrated business operation, growing and harvesting strawberries for several unrelated
merchants and combining revenue from all sources with a personal investment, in the hope of
earning a profit at the end of the season.” (Id. at p. 72, 109 Cal.Rptr.3d 514, 231 P.3d 259.) Further,
the court additionally determined ***28  that “Munoz alone, with the assistance of his foremen,
hired and fired [the workers], trained and supervised them, determined their rate and manner of
pay (hourly or piece rate), and set their hours, telling them when and where to report to work
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and when to take breaks.” (Ibid.) Although the workers pointed to several occasions in which
field representatives of the produce merchants had spoken to individual workers about the manner
in which strawberries were to be packed (id. at pp. 74-77, 109 Cal.Rptr.3d 514, 231 P.3d 259),
the court concluded that the record did not indicate “the field representatives ever supervised or
exercised control over [Munoz's] employees” (id. at p. 76, 109 Cal.Rptr.3d 514, 231 P.3d 259) or
that the merchants had the right to exercise such control under their contracts with Munoz. (Id. at
p. 77, 109 Cal.Rptr.3d 514, 231 P.3d 259.)


**24  With respect to the third alternative definition of an employment relationship, the common
law standard, the Martinez court observed early in the decision that the workers disclaimed any
argument that the produce merchants were their employers under common law. (Martinez, supra,
49 Cal.4th at p. 52, fn. 17, 109 Cal.Rptr.3d 514, 231 P.3d 259.)


In sum, although the Martinez court concluded that the wage order definitions of the employment
relationship apply in civil actions for unpaid minimum or overtime wages under section 1194, the
court ultimately affirmed the trial court and Court of Appeal decisions in that case rejecting the
workers' claims that the defendant produce merchants were the workers' employers for purposes
of section 1194. (Martinez, supra, 49 Cal.4th at p. 78, 109 Cal.Rptr.3d 514, 231 P.3d 259.)


D. Ayala
Four years after the decision in Martinez, supra, 49 Cal.4th 35, 109 Cal.Rptr.3d 514, 231 P.3d
259, we rendered the decision in Ayala, supra, 59 Cal.4th 522, 173 Cal.Rptr.3d 332, 327 P.3d 165.
In Ayala, a wage and hour action had been filed on behalf of newspaper carriers who had been
hired by the Antelope Valley Press (Antelope Valley) to deliver its newspaper. *941  The carriers
alleged that Antelope Valley had misclassified them as independent contractors when they should
have been treated as employees. The trial court in Ayala had denied the plaintiffs' motion to certify
the action as a class action on the ground that under the Borello test—which, at the trial level,
both parties agreed was the applicable standard—common issues did not predominate because
application of the Borello standard “would require ‘heavily individualized inquiries’ into Antelope
Valley's control over the carriers' work.” (59 Cal.4th at p. 529, 173 Cal.Rptr.3d 332, 327 P.3d 165.)


In reviewing the trial court's ruling in Ayala, this court noted that “[i]n deciding whether plaintiffs
were employees or independent contractors, the trial court and Court of Appeal applied the
common law test, discussed most recently at length in Borello, supra, 48 Cal.3d 341, 256 Cal.Rptr.
543, 769 P.2d 399.” (Ayala, supra, 59 Cal.4th at pp. 530-531, 173 Cal.Rptr.3d 332, 327 P.3d 165.)
We pointed out that while the Ayala case was pending in our court “[w]e solicited supplemental
briefing concerning the possible relevance of the additional tests for employee status in IWC wage
order No. 1-2001, subdivision 2(D)-(F).” (Id. at p. 531, 173 Cal.Rptr.3d 332, 327 P.3d 165 [citing,
inter alia, Martinez, supra, 49 Cal.4th 35, 109 Cal.Rptr.3d 514, 231 P.3d 259].) The court in Ayala
explained that “[i]n light of the supplemental briefing, and because plaintiffs proceeded below on
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the sole basis that they are employees under the common law, we now ***29  conclude we may
resolve the case by applying the common law test for employment, without considering these other
tests. [Citation.] Accordingly, we leave for another day the question of what application, if any, the
wage order tests for employee status might have to wage and hour claims such as these, and confine
ourselves to considering whether plaintiffs' theory that they are employees under the common law
definition is one susceptible of proof on a classwide basis.” (Id. at p. 531, 173 Cal.Rptr.3d 332,
327 P.3d 165; see also id. at p. 532, fn. 3, 173 Cal.Rptr.3d 332, 327 P.3d 165.) 15


15 In resolving the case under the Borello standard applied by the trial court, the court in Ayala
concluded that the trial court had erred in failing to focus upon potential differences, if any, in
Antelope Valley's right to exercise control over the carriers, rather than relying on variations
in how that right was actually exercised by Antelope Valley, and the court remanded the
case for reconsideration by the trial court under the correct legal standard. (Ayala, supra, 59
Cal.4th at pp. 532-540, 173 Cal.Rptr.3d 332, 327 P.3d 165.) In the course of its discussion, the
court in Ayala explained how the class action “predominance” requirement should generally
be applied in this context, observing that under the Borello standard “[o]nce common and
individual factors have been identified, the predominance inquiry calls for weighing costs
and benefits. ... [¶] ... [T]hat weighing must be conducted with an eye to the reality that the
considerations in the multifactor test are not of uniform significance. Some, such as the hirer's
right to fire at will and the basic level of skill called for by the job, are often of inordinate
importance. [Citations.] Others, such as the ‘ownership of the instrumentalities and tools’ of
the job, may be of ‘only evidential value,’ relevant to support an inference that the hiree is,
or is not, subject to the hirer's direction and control. [Citation.] Moreover, the significance of
any one factor and its role in the overall calculus may vary from case to case depending on
the nature of the work and the evidence. (Borello, supra, 48 Cal.3d at p. 354, 256 Cal.Rptr.
543, 769 P.2d 399.)” (Ayala, supra, 59 Cal.4th at p. 539, 173 Cal.Rptr.3d 332, 327 P.3d 165.)


**25  In the present case, we take up the issue we did not reach in Ayala, namely whether in a wage
and hour class action alleging that the plaintiffs have been *942  misclassified as independent
contractors when they should have been classified as employees, a class may be certified based
on the wage order definitions of “employ” and “employer” as construed in Martinez, supra, 49
Cal.4th 35, 109 Cal.Rptr.3d 514, 231 P.3d 259, or, instead, whether the test for distinguishing
between employees and independent contractors discussed in Borello, supra, 48 Cal.3d 341, 256
Cal.Rptr. 543, 769 P.2d 399 is the only standard that applies in this setting.


IV. With Respect to the Claims Resting on Dynamex's Alleged Failure
to Fulfill Obligations Imposed by the Applicable Wage Order, Did
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the Trial Court Properly Determine Class Certification Based on
the Definitions of “Employ” and “Employer” in the Wage Order?


[2] As noted, the drivers' general contention in this case is that Dynamex misclassified its drivers
as independent contractors when they should have been classified as employees and as a result
violated its obligations under the applicable wage order and a variety of statutes. Most of the
causes of action in the complaint rest on Dynamex's alleged failure to fulfill obligations directly
set forth in the wage order—for example, the alleged failure to pay overtime wages or to provide
accurate wage statements. Other causes of action include Dynamex's alleged failure to comply
with statutory obligations that do not derive directly from the applicable wage order—for example,
the obligation to reimburse employees for business-related transportation expenses such as fuel or
tolls. (See § 2802.) As already explained, Dynamex's petition for ***30  review challenged only
the Court of Appeal's conclusion that the trial court, in ruling on the class certification motion, did
not err in relying upon the definitions of the employment relationship contained in the wage order
with regard to those claims that derive directly from the obligations imposed by the wage order.
Accordingly, we address only that issue. 16


16 A trial court order denying a motion to decertify a class is generally subject to review
pursuant to an abuse of discretion standard. (See, e.g., Duran v. U.S. Bank Nat. Assn. (2014)
59 Cal.4th 1, 49, 172 Cal.Rptr.3d 371, 325 P.3d 916; Sav-on Drug Stores, Inc. v. Superior
Court (2004) 34 Cal.4th 319, 326, 17 Cal.Rptr.3d 906, 96 P.3d 194; Linder v. Thrifty Oil
Co. (2000) 23 Cal.4th 429, 435-436, 97 Cal.Rptr.2d 179, 2 P.3d 27.) The question of what
legal standard or test applies in determining whether a worker is an employee or, instead, an
independent contractor for purposes of the obligations imposed by a wage order is, however,
a question of law (cf., e.g., Martinez, supra, 49 Cal.4th at pp. 57-60, 109 Cal.Rptr.3d 514, 231
P.3d 259 ), and if the trial court applied the wrong legal standard and that error affected the
propriety of its class certification ruling, the order denying decertification would constitute
an abuse of discretion. (See, e.g., Duran v. U.S. Bank Nat. Assn., supra, 59 Cal.4th at p. 49,
172 Cal.Rptr.3d 371, 325 P.3d 916.)


As discussed above, in Martinez, supra, 49 Cal.4th 35, 109 Cal.Rptr.3d 514, 231 P.3d 259, this
court clearly held that the IWC has the authority, in promulgating its wage orders, to define the
standard for determining when an entity is to be considered an *943  employer for purposes of
the applicable wage order. (Id. at pp. 60-62, 109 Cal.Rptr.3d 514, 231 P.3d 259.) After examining
the definitions of “employ” and “employer” set forth in the applicable wage order, the court in
Martinez held that the wage order embodied three alternative definitions of “employ”: “(a) to
exercise control over the wages, hours or working conditions, or (b) to suffer or permit to work,
or (c) to engage, thereby creating a common law employment relationship.” (Id. at p. 64, 109
Cal.Rptr.3d 514, 231 P.3d 259.) The court in Martinez went on to consider each of these alternative
definitions or standards in determining whether the produce merchants in that case should properly
be considered the employers of the agricultural workers for purposes of the applicable wage order.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2802&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033475669&pubNum=0004040&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_4040_49&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_49

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033475669&pubNum=0004040&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_4040_49&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_49

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004946877&pubNum=0004040&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_4040_326&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_326

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004946877&pubNum=0004040&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_4040_326&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_326

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000387793&pubNum=0004040&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_4040_435&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_435

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000387793&pubNum=0004040&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_4040_435&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_435

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022086487&pubNum=0004040&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_4040_57&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_57

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022086487&pubNum=0004040&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_4040_57&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_57

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033475669&pubNum=0004040&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_4040_49&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_49

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033475669&pubNum=0004040&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_4040_49&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_49

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022086487&pubNum=0004645&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022086487&pubNum=0004645&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022086487&pubNum=0004040&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022086487&pubNum=0004645&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022086487&pubNum=0004645&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022086487&pubNum=0004040&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Dynamex Operations W. v. Superior Court, 4 Cal.5th 903 (2018)
416 P.3d 1, 232 Cal.Rptr.3d 1, 168 Lab.Cas. P 61,859, 83 Cal. Comp. Cases 817...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 38


We ultimately concluded that the produce merchants were not employers of the workers under any
of the wage order's definitions.


In the present case, Dynamex argues that two of the three alternative definitions identified **26  in
Martinez—the exercise control over wages hours or working conditions standard and the suffer or
permit to work standard—are applicable only in determining whether an entity is a joint employer
of the workers. In other words, Dynamex maintains that whether a business exercised control over
the workers' wages, hours, or working conditions, or suffered or permitted the workers to work are
relevant inquiries only in circumstances in which the question at issue is whether, when workers
are “admitted employees” of one business (the primary employer), a business entity that has a
relationship to the primary employer should also be considered an employer of the workers such
that it is jointly responsible for the obligations imposed by the wage order. According to Dynamex,
neither of these wage order definitions of “employ” and “employer” applies when the question to
be answered is whether a worker is properly considered an employee who is covered by the wage
order or, rather, an independent contractor who is excluded from the wage order's protections. The
latter inquiry, Dynamex asserts, is governed solely by the third definition identified in Martinez,
the Borello standard.


For the reasons discussed below, we conclude that there is no need in this case ***31  to determine
whether the exercise control over wages, hours or working conditions definition is intended to
apply outside the joint employer context, because we conclude that the suffer or permit to work
standard properly applies to the question whether a worker should be considered an employee or,
instead, an independent contractor, and that under the suffer or permit to work standard, the trial
court class certification order at issue here should be upheld. (See Brinker Restaurant Corp. v.
Superior Court (2012) 53 Cal.4th 1004, 1032, 139 Cal.Rptr.3d 315, 273 P.3d 513 [when plaintiffs
in a class action rely on multiple legal theories, a trial court's certification of a class is not an abuse
of discretion if certification is proper under any of the theories].) As explained below, the suffer
or permit to work standard has a long and well-established history, and in other jurisdictions has
regularly been held *944  applicable to the question whether a worker should be considered an
employee or an independent contractor for the purposes of social welfare legislation embodying
that standard. Accordingly, we confine the discussion of Dynamex's argument to an analysis of
the scope and meaning of the suffer or permit to work standard in California wage orders.


A. Does the Suffer or Permit To Work Definition Apply to the Employee/Independent
Contractor Distinction?


To begin with, although Dynamex contends that the suffer or permit to work standard should be
understood as applicable only to the joint employer question like that involved in the Martinez
decision itself, there is nothing in the language of the wage order indicating that the standard
is so limited. As Martinez discussed, the suffer or permit language is one of the wage order's
alternative definitions of the term “employ.” (Martinez, supra, 49 Cal.4th at p. 64, 109 Cal.Rptr.3d
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514, 231 P.3d 259.) On its face, the standard would appear relevant to a determination whether, for
purposes of the wage order, a worker should be considered an individual who is “employ[ed ]” by
an “employer” (and therefore an employee covered by the wage order) or, instead, an independent
contractor who has been hired, but not “employed,” by the hiring business (and thus not covered
by the wage order).


[3] Moreover, the discussion of the origin and history of the suffer or permit to work language
in Martinez itself makes it quite clear that this standard was intended to apply beyond the joint
employer context. As Martinez explains, at the time the suffer or permit language was initially
adopted as part of a wage order in 1916, such language “was already in use throughout the country
in statutes regulating and prohibiting child labor (and occasionally that of women), having been
recommended for that purpose in several model child labor laws published between 1904 and
1912 [citation].” (Martinez, supra, 49 Cal.4th at pp. 57-58, 109 Cal.Rptr.3d 514, 231 P.3d 259, fn.
omitted.) Martinez observed that “[n]ot requiring a common law master and servant relationship,
the widely used ‘employ, suffer or permit’ standard reached irregular working arrangements the
proprietor **27  of a business might otherwise disavow with impunity. Courts applying such
statutes before 1916 had imposed liability, for example, on a manufacturer for industrial injuries
suffered by a boy hired by his father to oil machinery [citation], and on a mining company for
injuries to a boy paid by coal miners to carry water [citation].” (Id. at p. 58, 109 Cal.Rptr.3d 514,
231 P.3d 259.) Thus, Martinez demonstrates that the suffer or permit to work standard does not
apply only to the joint employer context, but also can apply to the question whether, ***32  for
purposes of the obligations imposed by a wage order, a worker who is not an “admitted employee”
of a distinct primary employer should *945  nonetheless be considered an employee of an entity
that has “suffered or permitted” the worker to work in its business. 17


17 Although the suffer or permit to work standard is not limited to the joint employer context,
there is no question that the standard was intended to cover a variety of entities that have a
relationship with a worker's primary employer, for example, a larger business that contracts
out some of its operations to a subcontractor but retains substantial control over the work.
(See generally Goldstein et al., Enforcing Fair Labor Standards in the Modern American
Sweatshop: Rediscovering the Statutory Definition of Employment (1999) 46 UCLA L.Rev.
983, 1055-1066 (Enforcing Fair Labor Standards).) It is important to understand, however,
that even when a larger business is found to be a joint employer of the subcontractor's
employees under the suffer or permit to work standard, this result does not mean that the
larger business is prohibited from entering into a relationship with the subcontractor or
from obtaining benefits that may result from utilizing the services of a separate business
entity. Even when the subcontractor's employees can hold the larger business responsible for
violations of the wage order under the suffer or permit to work standard, the larger business,
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so long as authorized by contract, can seek reimbursement for any such liability from the
subcontractor. (See id. at pp. 1144-1145.)


Dynamex contends, however, that even if the suffer or permit to work standard can apply outside
the joint employer context to circumstances like those in the early child worker cases cited in
Martinez, that standard should not be construed as applicable to the question whether an individual
worker is an employee or, instead, an independent contractor. Dynamex proffers a number of
arguments in support of this contention.


First, Dynamex points out that the suffer or permit to work language has been a part of
California wage orders for over a century and that since the Borello decision was handed down
in 1989, California decisions have applied the Borello standard in distinguishing employees from
independent contractors in many contexts, including in cases arising under California's wage
orders. (See, e.g., Ali v. U.S.A. Cab Ltd. (2009) 176 Cal.App.4th 1333, 1347, 98 Cal.Rptr.3d
568; Estrada v. FedEx Ground Package System, Inc. (2007) 154 Cal.App.4th 1, 11-13, 64
Cal.Rptr.3d 327 (Estrada).) Dynamex asserts that there is no reason to interpret the Martinez
decision as altering this situation. In further support of this position, Dynamex refers to several
sections of the Division of Labor Standards Enforcement (DLSE) Enforcement Policies and
Interpretations Manual that discuss the employee/independent contractor distinction and that
indicate that the DLSE has in the past applied the Borello standard in determining whether a
worker is an employee or independent contractor for purposes of a wage order. (See DLSE, 2002
Update of the DLSE Enforcement Policies and Interpretations Manual (rev. 2017), §§ 2.2, 2.2.1,
28, available at <www.dir.ca.gov/dlse/DLSEManual/dlse_enfcmanual.pdf> [as of Apr. 30, 2018]
(DLSE Manual ). 18  Dynamex emphasizes that *946  the relevant sections of the DLSE Manual
dealing with independent contractors make no mention of the suffer or permit to work standard.


18 The DLSE is the administrative agency authorized to enforce California's labor laws,
including applicable wage orders. (See, e.g., Kilby v. CVS Pharmacy, Inc. (2016) 63 Cal.4th
1, 13, 201 Cal.Rptr.3d 1, 368 P.3d 554.)


As our decision in Martinez itself observed, however, prior to Martinez no California decision had
discussed the wage orders' suffer or permit to work language in any context. (Martinez, supra, 49
Cal.4th at p. 50, 109 Cal.Rptr.3d 514, 231 P.3d 259.) ***33  In Martinez, we applied the suffer
or permit to work standard in determining whether the produce merchants should be considered
joint employers of the farmworkers even though that test had not been applied in prior California
decisions. ( **28  Id. at pp. 69-71, 109 Cal.Rptr.3d 514, 231 P.3d 259.) Thus, the lack of prior case
support does not distinguish the employee/independent contractor context from the joint employer
context at issue in Martinez.


With respect to the effect of the DLSE Manual, the parties and supporting amici curiae have
not cited any DLSE decision since Martinez that has considered whether the suffer or permit to
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work standard should apply in resolving the employee/independent contractor question. Indeed,
in a supplemental brief filed in response to a question posed by this court, the DLSE itself notes
that the sections in the DLSE Manual that discuss independent contractors have not been revised
since the decision in Martinez, and further states that “[ ]he lack of any mention of Martinez in
Chapter 28 of the Manual [the section directly discussing the employee/independent contractor
distinction] ... should not be interpreted as an expression of a view on the underlying question
presented for review in this case.” Moreover, our past cases explain that because the DLSE Manual
was not adopted pursuant to the procedures embodied in the California Administrative Procedure
Act (Gov. Code, § 11340 et seq.), its provisions are not entitled to the deference ordinarily accorded
to formal administrative regulations, and that this court must independently determine the meaning
and scope of the provisions of an applicable wage order. (See, e.g., Alvarado v. Dart Container
Corp. of California (2018) 4 Cal.5th 542, 554-561, 229 Cal.Rptr.3d 347, 411 P.3d 528; Kilby v.
CVS Pharmacy, Inc., supra, 63 Cal.4th at p. 13, 201 Cal.Rptr.3d 1, 368 P.3d 554; Peabody v. Time
Warner Cable, Inc. (2014) 59 Cal.4th 662, 669-670, 174 Cal.Rptr.3d 287, 328 P.3d 1028; Martinez,
supra, 49 Cal.4th at p. 63, fn. 34, 109 Cal.Rptr.3d 514, 231 P.3d 259; cf. Tidewater v. Bradshaw
(1996) 14 Cal.4th 557, 569-570, 59 Cal.Rptr.2d 186, 927 P.2d 296.) Accordingly, we conclude that
Dynamex's reliance on the DLSE Manual is not persuasive.


Second, Dynamex asserts that the Martinez decision itself indicates that the Borello standard,
rather than the suffer or permit to work standard, applies in the wage order context to distinguish
independent contractors from employees. Dynamex points to a passage in Martinez in which the
court relied on a *947  number of factors discussed in Borello in concluding that Munoz, the
grower who employed the individual agricultural workers, was an independent contractor rather
than an employee of the produce merchants. (Martinez, supra, 49 Cal.4th at p. 73, 109 Cal.Rptr.3d
514, 231 P.3d 259.) The grower in Martinez, however, operated a distinct business with its own
employees and was not an individual worker like the delivery drivers at issue in the present case. In
any event, the passage in question in Martinez makes it quite clear that the court was not deciding
whether the Borello standard was the only applicable standard for determining whether a worker
is an employee or independent contractor for purposes of an applicable wage order. (Id. at p. 73,
109 Cal.Rptr.3d 514, 231 P.3d 259 [“Assuming the decision in S.G. Borello, supra, 48 Cal.3d 341,
256 Cal.Rptr. 543, 769 P.2d 399, has any relevance to wage claims, a point we do not decide, the
case does not advance plaintiffs' argument” (italics added ) ].)


Third, Dynamex maintains that a number of Court of Appeal opinions decided after Martinez
demonstrate that the Borello standard continues to control the determination ***34  of whether
a worker is an employee or independent contractor for purposes of an applicable wage order.
(See, e.g., Arnold v. Mutual of Omaha Ins. Co. (2011) 202 Cal.App.4th 580, 586-588, 135
Cal.Rptr.3d 213; Arzate v. Bridge Terminal Transport, Inc. (2011) 192 Cal.App.4th 419, 425-427,
121 Cal.Rptr.3d 400.) None of the Court of Appeal decisions relied upon by Dynamex, however,
refers to or analyzes the potential application of the suffer or permit to work standard to the
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employee or independent contractor question. By contrast, the Court of Appeal decision in the
present case cited and discussed a number of post-Martinez Court of Appeal decisions recognizing
that the definitions of “employ” and “employer” discussed in Martinez now govern the resolution
of claims arising out of California wage orders, including whether a worker is an employee
or independent contractor. (See, e.g., Guerrero v. Superior Court (2013) 213 Cal.App.4th 912,
945-952, 153 Cal.Rptr.3d 315; **29  Bradley v. Networkers Internat. LLC (2012) 211 Cal.App.4th
1129, 1146-1147, 150 Cal.Rptr.3d 268; Futrell v. Payday California, Inc. (2010) 190 Cal.App.4th
1419, 1429, 119 Cal.Rptr.3d 513.) In short, California decisions since Martinez do not support
Dynamex's contention that the suffer or permit to work standard is not applicable to the employee/
independent contractor determination.


Fourth, Dynamex contends that even if there is nothing in Martinez or subsequent Court of Appeal
decisions that renders the suffer or permit to work standard inapplicable to the employee or
independent contractor question, it would introduce unnecessary confusion into California law to
adopt a standard for wage orders that differs from the Borello standard, which is widely utilized in
other contexts for distinguishing between employees and independent contractors. The applicable
wage order, however, purposefully adopts its own definition of “employ” to govern the application
of the wage *948  order's obligations that is intentionally broader than the standard of employment
that would otherwise apply, and as our decision in Martinez emphasized, we must respect the
IWC's legislative authority to promulgate the test that will govern the scope of the wage order.
(Martinez, supra, 49 Cal.4th at pp. 60-62, 109 Cal.Rptr.3d 514, 231 P.3d 259.)


In its reply brief, Dynamex advances a variant of this contention, maintaining that a “two-
test” approach to the employee or independent contractor distinction would invariably lead to
inconsistent determinations for disparate claims under different labor statutes brought by the same
individual. Any potential inconsistency, however, arises from the IWC's determination that it is
appropriate to apply a distinct and particularly expansive definition of employment regarding
obligations imposed by a wage order. Under Martinez, supra, 49 Cal.4th 35, 109 Cal.Rptr.3d 514,
231 P.3d 259, the potential inconsistent results to which Dynamex objects could equally arise in
the joint employer context: a third party that has a relationship to a worker's primary employer
could be found to be a joint employer for purposes of the obligations imposed by a wage order,
even when the third party may not constitute a joint employer for other purposes.


Moreover, because the Borello standard itself emphasizes the primacy of statutory purpose in
resolving the employee or independent contractor question, when different statutory schemes have
been enacted for different purposes, it is possible under Borello that a worker may properly be
considered an employee with reference to one statute but not another. (Accord People v. Superior
Court (Sahlolbei) (2017) 3 Cal.5th 230, 235-245, 219 Cal.Rptr.3d 436, 396 P.3d 568.) Further,
because the applicable federal wage and hour law—the Fair ***35  Labor Standards Act (FLSA)
(29 U.S.C. § 201 et seq.)—contains its own standard for resolving the employee or independent
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contractor issue (see post, pp. 56-58, fn. 20, & pp. 61-62), an employer must, in any event, take into
account a variety of applicable standards. Indeed, the federal context demonstrates that California
is not alone is adopting a distinct standard that provides broader coverage of workers with regard to
the very fundamental protections afforded by wage and hour laws and wage orders; like California
wage orders, the FLSA contains a broader standard of employment than that generally applicable
in other, non-wage-and-hour federal contexts. (See, e.g., Darden, supra, 503 U.S. at p. 326, 112
S.Ct. 1344.)


Finally, and perhaps most significantly, Dynamex argues that the suffer or permit to work standard
cannot serve as the test for distinguishing employees from independent contractors because a
literal application of that standard would characterize all individual workers who directly provide
services to a business as employees. A business that hires any individual to provide services to
it can always be said to knowingly “suffer or permit” such an *949  individual to work for the
business. A literal application of the suffer or permit to work standard, therefore, would bring
within its reach even those individuals hired by a business—including unquestionably independent
plumbers, electricians, architects, sole practitioner attorneys, and the like—who provide only
occasional services unrelated to a company's primary line of business and who have traditionally
been viewed as working in their own independent business. For this reason, Dynamex maintains
that the Borello standard is the only **30  approach that can provide a realistic and practical test
for distinguishing employees from independent contractors.


It is true that, when applied literally and without consideration of its history and purposes in
the context of California's wage orders, the suffer or permit to work language, standing alone,
does not distinguish between, on the one hand, those individual workers who are properly
considered employees for purposes of the wage order and, on the other hand, the type of traditional
independent contractors described above, like independent plumbers and electricians, who could
not reasonably have been intended by the wage order to be treated as employees of the hiring
business. As other jurisdictions have recognized, however, that the literal language of the suffer
or permit to work standard does not itself resolve the question whether a worker is properly
considered a covered employee rather than an excluded independent contractor does not mean
that the suffer or permit to work standard has no substantial bearing on the determination whether
an individual worker is properly considered an employee or independent contractor for purposes
of a wage and hour statute or regulation. (See, e.g., Rutherford Food Corp. v. McComb (1947)
331 U.S. 722, 729, 67 S.Ct. 1473, 91 L.Ed. 1772 (Rutherford Food ); Scantland v. Jeffry Knight,
Inc. (11th Cir. 2013) 721 F.3d 1308, 1311 (Scantland ); Brock v. Superior Care, Inc. (2d Cir.
1988) 840 F.2d 1054, 1058-1059 (Superior Care); Sec'y of Labor, U.S. Dept. of Labor v. Lauritzen
(7th Cir. 1987) 835 F.2d 1529, 1535-1539 (Lauritzen); see id. at pp. 1539-1545 (conc. opn.
of Easterbrook, J.); Silent Woman, Ltd. v. Donovan (E.D.Wis. 1984) 585 F.Supp. 447, 450-452
(Silent Woman, Ltd.); Jeffcoat v. State Dept. of Labor (Alaska 1987) 732 P.2d 1073, 1075-1078;
Cejas Commercial Interiors, Inc. v. Torres-Lizama (2013) 260 Or.App. 87, 316 P.3d 389, 397;
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Commonwealth v. Stuber (Pa. 2003) 822 A.2d 870, 873-875; Anfinson v. FedEx Ground Package
System (2012) 174 Wash.2d 851, 281 P.3d 289, 297-299; see generally ***36  U.S. Dept. of
Labor, Wage & Hour Div., Administrator's Interpretation letter No. 2015-1, The Application of
the Fair Labor Standard Act's “Suffer or Permit” Standard in the Identification of Employees Who
Are Misclassified as Independent *950  Contractors (July 15, 2015) available online at <http://
www.blr.com/html_email/AI2015-1.pdf> [as of Apr. 30, 2018].) 19


19 The U.S. Department of Labor Wage and Hour Administrator's Interpretation No. 2015-1
was withdrawn by the Secretary of Labor on June 7, 2017. (See U.S. Dept. of Labor, News
Release (Jun 7, 2017). <https://www.dol.gov/newsroom/releases/opa/opa20170607> [as of
Apr. 30, 2018].) No new administrative guidance on this subject has been published to date.


As we explain, for a variety of reasons we agree with these authorities that the suffer or permit to
work standard is relevant and significant in assessing the scope of the category of workers that the
wage order was intended to protect. The standard is useful in determining who should properly be
treated as covered employees, rather than excluded independent contractors, for purposes of the
obligations imposed by the wage order.


At the outset, it is important to recognize that over the years and throughout the country, a number
of standards or tests have been adopted in legislative enactments, administrative regulations, and
court decisions as the means for distinguishing between those workers who should be considered
employees and those who should be considered independent contractors. 20  *951  The suffer or
permit **31  to work ***37  standard was proposed and adopted in 1937 as part of the FLSA,
the principal federal wage and hour legislation. One of the authors of the legislation, then-Senator
(later United States Supreme Court Justice) Hugo L. Black, described this standard as “the broadest
definition” that has been devised for extending the coverage of a statute or regulation to the widest
class of workers that reasonably fall within the reach of a social welfare statute. (See United States
v. Rosenwasser (1945) 323 U.S. 360, 363, fn. 3, 65 S.Ct. 295, 89 L.Ed. 301 (Rosenwasser).) More
recent cases, in referring to the suffer or permit to work standard, continue to describe the standard
in just such broad, inclusive terms. (See, e.g., Darden, supra, 503 U.S. at p. 326, 112 S.Ct. 1344
[noting the “striking breadth” of the suffer or permit to work standard ]; Zheng v. Liberty Apparel
Co., supra, 355 F.3d at p. 69; Lauritzen, supra, 835 F.2d at p. 1543 (conc. opn. of Easterbrook, J.);
Donovan v. Dialamerica Marketing, Inc. (3d Cir. 1985) 757 F.2d 1376, 1382.)


20 The various standards are frequently described as falling within three broad categories. (See,
e.g., Dubal, Wage Slave or Entrepreneur?: Contesting the Dualism of Legal Worker Identities
(2017) 105 Cal.L.Rev. 65, 72.)


The first category is commonly characterized as embodying the common law standard,
because the standards within this category give significant weight to evidence of the hirer's
right to control the details of the work, which had its origin in the common law tort and
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respondeat superior context. These standards supplement the control of details factor with
a variety of additional circumstances, often described as secondary factors. The United
States Supreme Court's decision in Darden, supra, 503 U.S. 318, 112 S.Ct. 1344, in
holding that this standard applies in interpreting the meaning of the term “employee” in
federal statutes that do not otherwise provide a meaningful definition of that term, lists 12
secondary factors to be considered in addition to the right to control factor. (503 U.S. at
p. 323, 112 S.Ct. 1344 [quoting Community for Creative Non-Violence v. Reid (1989) 490
U.S. 730, 751-752, 109 S.Ct. 2166, 104 L.Ed.2d 811].) The IRS has adopted a variation of
this standard which lists 20 secondary factors (IRS, Revenue Ruling 87-41, 1987-1 C. B.
296, 298-299); the state of Kansas also has adopted a variation which lists 20 secondary
factors, some but not all of which are similar to those applied in other jurisdictions. (See,
e.g., Craig v. FedEx Ground Package Sys. (2014) 300 Kan. 788, 335 P.3d 66, 75-76.)
Although this court's decision in Borello has sometimes been described as adopting the
common law standard, as discussed above (ante, pp. 232 Cal.Rptr.3d at pp. 18-24, 416
P.3d at pp. 16-21 ), in Borello we explained that under California law the control factor
is not as concerned with the hiring entity's control over the details of a worker's work as
it is with determining whether the hiring entity has retained “necessary control” over the
work, and Borello further made clear that consideration of all of the relevant factors is
directed at determining whether treatment of the worker as an employee or an independent
contractor would best effectuate the purpose of the statute at issue. (Borello, supra, 48
Cal.3d at pp. 356-359, 256 Cal.Rptr. 543, 769 P.2d 399.)
The second category is the “economic reality” (or “economic realities”) standard that has
been adopted in federal decisions as the standard applicable in cases arising under the
FLSA. (See, e.g., Goldberg v. Whitaker House Co-op, Inc. (1961) 366 U.S. 28, 33, 81 S.Ct.
933, 6 L.Ed.2d 100 (Whitaker House Co-op); Tony & Susan Alamo Foundation v. Sec'y of
Labor (1985) 471 U.S. 290, 301, 105 S.Ct. 1953, 85 L.Ed.2d 278 (Alamo Foundation).)
These cases interpret the “suffer or permit to work” definition of “employ” in the FLSA
(29 U.S.C. § 203(g) ) as intended to treat as employees those workers who, as a matter
of economic reality, are economically dependent upon the hiring business, rather than
realistically being in business for themselves. In making this determination, lower federal
court decisions generally refer to a list of factors, many that are considered under the
common law standards, including “(1) the degree of control exercised by the employer
over the workers, (2) the workers' opportunity for profit or loss and their investment in
the business, (3) the degree of skill and independent initiative required to perform the
work, (4) the permanence or duration of the working relationship, and (5) the extent to
which the work is an integral part of the employer's business.” (Zheng v. Liberty Apparel
Co. (2d Cir. 2003) 355 F.3d 61, 67; Superior Care, supra, 840 F.2d at pp. 1058-1059; see
generally Annot., Determination of “Independent Contractor” and “Employee” Status For
Purposes of § 3(e)(1) of the Fair Labor Standards Act (29 U.S.C.A. § 203(e)(1) ) (1981)
51 A.L.R.Fed. 702.)
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The third category of standards is described as embodying the “ABC standard.” This
standard, whose objective is to create a simpler, clearer test for determining whether the
worker is an employee or an independent contractor, presumes a worker hired by an
entity is an employee and places the burden on the hirer to establish that the worker is an
independent contractor. Under the ABC standard, the worker is an employee unless the
hiring entity establishes each of three designated factors: (a) that the worker is free from
control and direction over performance of the work, both under the contract and in fact;
(b) that the work provided is outside the usual course of the business for which the work is
performed; and (c) that the worker is customarily engaged in an independently established
trade, occupation or business (hence the ABC standard ). If the hirer fails to show that
the worker satisfies each of the three criteria, the worker is treated as an employee, not
an independent contractor. (See generally Deknatel & Hoff-Downing, ABC on the Books
and in the Courts: An Analysis of Recent Independent Contractor and Misclassification
Statutes (2015) 18 U.Pa. J.L. & Soc. Change 53 (ABC on the Books).)
In addition to these three categories, the recent Restatement of Employment Law, adopted
by the American Law Institute in 2015, sets forth a standard which focuses, in addition to
the control of details factor, on the entrepreneurial opportunity that the worker is afforded.
(See Rest., Employment, § 1.01, subds. (a), (b); see also FedEx Home Delivery v. NLRB
(D.C. Cir. 2009) 563 F.3d 492, 497.)


*952  The adoption of the exceptionally broad suffer or permit to work standard in California wage
orders finds its justification in the fundamental purposes and necessity of the **32  minimum
wage and maximum hour legislation in which the standard has traditionally been embodied.
Wage and hour statutes and wage orders were adopted in recognition of the fact that individual
workers generally possess less bargaining power than a hiring business and that ***38  workers'
fundamental need to earn income for their families' survival may lead them to accept work for
substandard wages or working conditions. The basic objective of wage and hour legislation and
wage orders is to ensure that such workers are provided at least the minimal wages and working
conditions that are necessary to enable them to obtain a subsistence standard of living and to protect
the workers' health and welfare. (See, e.g., Rosenwasser, supra, 323 U.S. at p. 361, 65 S.Ct. 295
[wage and hour laws are intended to protect workers against “ ‘the evils and dangers resulting from
wages too low to buy the bare necessities of life and from long hours of work injurious to health’
”]; Industrial Welf.Com., supra, 27 Cal.3d at p. 700, 166 Cal.Rptr. 331, 613 P.2d 579 [purpose
of California wage orders is “to protect the health and welfare” of workers].) These critically
important objectives support a very broad definition of the workers who fall within the reach of
the wage orders.


These fundamental obligations of the IWC's wage orders are, of course, primarily for the benefit
of the workers themselves, intended to enable them to provide at least minimally for themselves
and their families and to accord them a modicum of dignity and self-respect. (See generally
Rogers, Justice at Work: Minimum Wage Laws and Social Equality (2014) 92 Tex. L.Rev.
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1543.) At the same time, California's industry-wide wage orders are also clearly intended for
the benefit of those law-abiding businesses that comply with the obligations imposed by the
wage orders, ensuring that such responsible companies are not hurt by unfair competition from
competitor businesses that utilize substandard employment practices. (See § 90.5, subd. (a); 21


accord Citicorp. Industrial Credit, Inc. v. Brock (1987) 483 U.S. 27, 36, 107 S.Ct. 2694 [“While
improving working conditions was undoubtedly one of Congress' concerns, it was certainly not the
only aim of the FLSA. In addition to the goal [of establishing decent wages], the Act's declaration
of policy ... reflects Congress' desire to eliminate the competitive advantage enjoyed by goods
produced under substandard conditions”]; Roland Co. v. Walling (1946) 326 U.S. 657, 669-670,
66 S.Ct. 413, 90 L.Ed. 383 [“[The FLSA] seeks to eliminate substandard labor conditions ... on a
*953  wide scale throughout the nation. The purpose is to raise living standards. This purpose will
fail of realization unless the Act has sufficiently broad coverage to eliminate in large measure ... the
competitive advantage accruing from savings in costs based upon substandard labor conditions.
Otherwise the Act will be ineffective, and will penalize those who practice fair labor standards
as against those who do not”].) Finally, the minimum employment standards imposed by wage
orders are also for the benefit of the public at large, because if the wage orders' obligations are not
fulfilled the public will often be left to assume responsibility for the ill effects to workers and their
families resulting from substandard wages or unhealthy and unsafe working conditions.


21 Section 90.5, subdivision (a) provides: “It is the policy of this state to vigorously enforce
minimum labor standards in order to ensure employees are not required or permitted to work
under substandard unlawful conditions or for employers that have not secured the payment
of compensation, and to protect employers who comply with the law from those who attempt
to gain a competitive advantage at the expense of their workers by failing to comply with
minimum labor standards.”


[4]  [5]  [6] Given the intended expansive reach of the suffer or permit to work standard as
reflected by its history, along with the more general principle that wage orders are the type of
remedial legislation ***39  that must be liberally construed in a manner that serves its remedial
purposes (see, e.g., Industrial Welf. Com., supra, 27 Cal.3d at p. 702, 166 Cal.Rptr. 331, 613
P.2d 579), as our decision in Martinez recognized, the suffer or permit to work standard must be
interpreted and applied broadly to include within the covered “employee” category all individual
workers who can reasonably be viewed as “working in the [hiring entity's] business.” (Martinez,
supra, 49 Cal.4th at p. 69, 109 Cal.Rptr.3d 514, 231 P.3d 259, italics added [“A proprietor **33
who knows that persons are working in his or her business without having been formally hired,
or while being paid less than the minimum wage, clearly suffers or permits that work by failing
to prevent it, while having the power to do so” (italics added ) ].) Under the suffer or permit to
work standard, an individual worker who has been hired by a company can properly be viewed
as the type of independent contractor to which the wage order was not intended to apply only
if the worker is the type of traditional independent contractor—such as an independent plumber
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or electrician—who would not reasonably have been viewed as working in the hiring business.
Such an individual would have been realistically understood, instead, as working only in his or
her own independent business. (See, e.g., Allen v. Hayward (Q.B. 1845) 115 Eng.Rep. 749, 755
[describing independent contractor as “a person carrying on an independent business ... to perform
works which [the hiring local officials] could not execute for themselves, and who was known to
all the world as performing them”]; Enforcing Fair Labor Standards, supra, 46 UCLA L.Rev. at
pp. 1143-1144.)


The federal courts, in applying the suffer or permit to work standard set forth in the FLSA, have
recognized that the standard was intended to be broader and more inclusive than the preexisting
common law test for distinguishing employees from independent contractors, but at the same
time, does not purport to render every individual worker an employee rather than an independent
contractor. (See Rutherford Food, supra, 331 U.S. 722, 728-729, 67 S.Ct. 1473.) As noted above
(ante, pp. 232 Cal.Rptr.3d at pp. 36-37 fn. 20, 416 P.3d at pp. 30-31, fn. 20), the federal courts
have *954  developed what is generally described as the “economic reality” test for determining
whether a worker should be considered an employee or independent contractor for purposes of the
FLSA—namely, whether, as a matter of economic reality, the worker is economically dependent
upon and makes a living in another's business (in which case he or she is considered to be a
covered employee) or, instead is in business for himself or herself (and may properly be considered
an excluded independent contractor). (See, e.g., Whitaker House Co-op, supra, 366 U.S. 28,
33, 81 S.Ct. 933; Alamo Foundation, supra, 471 U.S. 290, 301, 105 S.Ct. 1953.) In applying
the economic reality test, federal courts have looked to a list of factors that is briefer than, but
somewhat comparable to, the list of factors considered in the pre-Borello California decisions and
in Borello itself. (See, e.g., Superior Care, supra, 840 F.2d at p. 1059; Lauritzen, supra, 835 F.2d at
pp. 1534-1535.) Furthermore, like Borello, federal FLSA decisions applying the economic reality
standard have held that no one factor is determinative and that the ultimate decision whether a
worker is to be found to be an employee or independent contractor for purposes of the FLSA should
be based on all the circumstances. (Rutherford Food, supra, 331 U.S. at p. 730, 67 S.Ct. 1473;
Scantland, supra, 721 F.3d at pp. 1312-1313; ***40  Real v. Driscoll Strawberry Associates, Inc.
(1979) 603 F.2d 748, 754-755; see generally Annot., supra, 51 A.L.R.Fed. 702.)


A multifactor standard—like the economic reality standard or the Borello standard—that calls for
consideration of all potentially relevant factual distinctions in different employment arrangements
on a case-by-case, totality-of-the-circumstances basis has its advantages. A number of state courts,
administrative agencies and academic commentators have observed, however, that such a wide-
ranging and flexible test for evaluating whether a worker should be considered an employee or an
independent contractor has significant disadvantages, particularly when applied in the wage and
hour context.
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First, these jurisdictions and commentators have pointed out that a multifactor, “all the
circumstances” standard makes it difficult for both hiring businesses and workers to determine in
advance how a particular category of workers will be classified, frequently leaving the ultimate
employee or independent contractor determination to a subsequent and often considerably delayed
judicial decision. In practice, the lack of an easily and consistently applied standard often leaves
both businesses and workers in the dark with respect to basic questions relating to wages and
working conditions that arise regularly, on a day-to-day basis. (See, e.g., Hargrove v. Sleepy's,
LLC (2015) 220 N.J. 289, 106 A.3d 449, 465 (Hargrove) [“permitting **34  an employee to know
when, how, and how much he will be paid requires a test designed to yield a more predictable result
than a totality-of-the-circumstances analysis that is by its nature case specific”]; accord Lauritzen,
supra, 835 F.2d at p. 1539 (conc. opn. of Easterbrook, J.) [“People are entitled to know the legal
*955  rules before they act, and only the most compelling reason should lead a court to announce
an approach under which no one can know where he stands until litigation has been completed. ...
My colleagues' balancing approach is the prevailing method, which they apply carefully. But it is
unsatisfactory both because it offers little guidance for future cases and because any balancing test
begs questions about which aspects of ‘economic reality’ matter, and why”].)


Second, commentators have also pointed out that the use of a multifactor, all the circumstances
standard affords a hiring business greater opportunity to evade its fundamental responsibilities
under a wage and hour law by dividing its workforce into disparate categories and varying
the working conditions of individual workers within such categories with an eye to the many
circumstances that may be relevant under the multifactor standard. (See, e.g., Middleton,
Contingent Workers in a Changing Economy: Endure, Adapt, or Organize? (1997) 22 N.Y.U. Rev.
L. & Soc. Change 557, 568-569 [“[ ]he legal test for determining employee/independent contractor
status is a complex and manipulable multifactor test which invites employers to structure their
relationships with employees in whatever manner best evades liability”]; Befort, Labor and
Employment Law at the Millennium: A Historical Review and Critical Assessment (2002) 43 B.C.
L.Rev. 351, 419; Carlson, Why the Law Still Can't Tell an Employee When It Sees One and How
It Ought to Stop Trying (2001) 22 Berkeley J. Emp. & Lab. L. 295, 335-338.) 22


22 Some jurists and commentators have advanced broader criticisms of the “economic reality”
standard as applied by federal decisions, suggesting that the various factors are not
readily susceptible to consistent application and that the standard—originally formulated in
decisions dealing with other New Deal labor statutes (see Martinez, supra, 49 Cal.4th at pp.
66-67, 109 Cal.Rptr.3d 514, 231 P.3d 259)—is not as expansive as the suffer or permit to
work standard was intended to be. (See, e.g., Lauritzen, supra, 835 F.2d at pp. 1539-1545
(conc. opn. of Easterbrook, J.); Enforcing Fair Labor Standards, supra, 46 UCLA L.Rev.
at pp. 1115-1123.)
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***41  As already noted (ante, pp. 232 Cal.Rptr.3d at pp. 36-37 fn. 20, 416 P.3d at pp. 30-31,
fn. 20), a number of jurisdictions have adopted a simpler, more structured test for distinguishing
between employees and independent contractors—the so-called “ABC” test—that minimizes these
disadvantages. The ABC test presumptively considers all workers to be employees, and permits
workers to be classified as independent contractors only if the hiring business demonstrates that
the worker in question satisfies each of three conditions: (a) that the worker is free from the control
and direction of the hirer in connection with the performance of the work, both under the contract
for the performance of the work and in fact; and (b) that the worker performs work that is outside
the usual course of the hiring entity's business; and (c) that the worker is customarily engaged
in an *956  independently established trade, occupation, or business of the same nature as that
involved in the work performed. 23


23 The wording of the ABC test varies in some respects from jurisdiction to jurisdiction. (See
ABC on the Books, supra, 18 U.Pa. J.L. & Soc. Change, at pp. 67-71.) The version we have
set forth in text (and which we adopt hereafter (post, pp. 66-77) ) tracks the Massachusetts
version of the ABC test. (See Mass.G.L., ch. 149, § 148B; see also Del.Code Ann., tit. 19,
§§ 3501(a)(7), 3503(c).) Unlike some other versions, which provide that a hiring entity may
satisfy part B by establishing either (1) that the work provided is outside the usual course of
the business for which the work is performed, or (2) that the work performed is outside all
the places of business of the hiring entity (see, e.g., N.J. Stat. Ann. § 43:21-19(i)(6)(A-C)
), the Massachusetts version permits the hiring entity to satisfy part B only if it establishes
that the work is outside the usual course of the business of the hiring entity. In light of
contemporary work practices, in which many employees telecommute or work from their
homes, we conclude the Massachusetts version of part B provides the alternative that is
more consistent with the intended broad reach of the suffer or permit to work definition in
California wage orders.


Many jurisdictions that have adopted the ABC test use the standard only in the
unemployment insurance context, but other jurisdictions use the ABC test more generally
in determining the employee or independent contractor question with respect to a variety of
employee-protective labor statutes. (See, e.g., Mass.G.L. ch. 149, § 148B; Del. Code Ann.,
tit. 19, §§ 3501(a)(7), 3503(c); Hargrove, supra, 106 A.3d at pp. 462-465; see generally
ABC on the Books, supra, 18 U.Pa. J.L. & Soc. Change, at pp. 65-72 [discussing numerous
state statutes and judicial decisions].)


**35  Unlike a number of our sister states that included the suffer-or-permit-to-work standard in
their wage and hour laws or regulations after the FLSA had been enacted and had been interpreted
to incorporate the economic reality test, California's adoption of the suffer or permit to work
standard predated the enactment of the FLSA. (See Martinez, supra, 49 Cal.4th at pp. 57-59,
109 Cal.Rptr.3d 514.) Thus, as a matter of legislative intent, the IWC's adoption of the suffer
or permit to work standard in California wage orders was not intended to embrace the federal
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economic reality test. Furthermore, prior California cases have declined to interpret California
wage orders as governed by the federal economic reality standard and instead have indicated that
the California wage orders are intended to provide broader protection than that accorded workers
under the federal standard. (See Martinez, supra, 49 Cal.4th at pp. 66-68, 109 Cal.Rptr.3d 514,
231 P.3d 259; accord Mendiola v. CPS Security Solutions, Inc. (2015) 60 Cal.4th 833, 843, 182
Cal.Rptr.3d 124, 340 P.3d 355; Morillion v. Royal Packing Co. (2000) 22 Cal.4th 575, 592, 94
Cal.Rptr.2d 3, 995 P.2d 139; Ramirez v. Yosemite Water Co. (1999) 20 Cal.4th 785, 797-798, 85
Cal.Rptr.2d 844, 978 P.2d 2.)


***42  We find merit in the concerns noted above regarding the disadvantages, particularly in the
wage and hour context, inherent in relying upon a multifactor, all the circumstances standard for
distinguishing between employees and independent contractors. As a consequence, we conclude
it is appropriate, and most consistent with the history and purpose of the suffer or *957  permit
to work standard in California's wage orders, to interpret that standard as: (1) placing the burden
on the hiring entity to establish that the worker is an independent contractor who was not intended
to be included within the wage order's coverage; 24  and (2) requiring the hiring entity, in order to
meet this burden, to establish each of the three factors embodied in the ABC test—namely (A)
that the worker is free from the control and direction of the hiring entity in connection with the
performance of the work, both under the contract for the performance of the work and in fact; and
(B) that the worker performs work that is outside the usual course of the hiring entity's business;
and (C) that the worker is customarily engaged in an independently established trade, occupation,
or business of the same nature as the work performed. (Accord Hargrove, supra, 106 A.3d at
pp. 463-464 25 ; **36  see also Weil, *958  The ***43  Fissured Workplace (2014) pp. 204-205
[recommending adoption of the ABC test ]; ABC on the Books, supra, 18 U.Pa. J.L. & Soc. Change
at pp. 61, 82-84, 101-102 26 .)


24 Even in the workers' compensation context in which the applicable California statutes
contain a definition of “employee” that is less expansive than that provided by the suffer
or permit to work standard (see §§ 3351, 3353), the accompanying statutes establish
that “[a hiring business] seeking to avoid liability has the burden of proving that
persons whose services [the business] has retained are independent contractors rather than
employees.” (Borello, supra, 48 Cal.3d at p. 349, 256 Cal.Rptr. 543, 769 P.2d 399, citing §§
3357, 5705, subd. (a).) Moreover, the rule that a hiring entity has the burden of establishing
that a worker is an independent contractor rather than an employee has long been applied
in California decisions outside the workers' compensation context. (See, e.g., Robinson v.
George (1940) 16 Cal.2d 238, 242, 105 P.2d 914; Linton v. DeSoto Cab Co., Inc. (2017) 15
Cal.App.5th 1208, 1220-1221, 223 Cal.Rptr.3d 761.) Accordingly, the expansive suffer or
permit to work standard is reasonably interpreted as placing the burden on a hiring business
to prove that a worker the business has retained is not an employee who is covered by an
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applicable wage order but rather an independent contractor to whom the wage order was not
intended to apply.


25 In Hargrove, supra, 106 A.3d 449, the New Jersey Supreme Court was faced with the
question of the proper standard to be applied in determining whether a worker should
be considered a covered employee or an excluded independent contractor for purposes
of two distinct New Jersey labor statutes, the New Jersey Wage Payment Law and the
New Jersey Wage and Hour Law. Both statutes defined the term “employ” or “employee”
to include “to suffer or to permit to work” (see N.J. Stat. Ann. § 34:11-4.1(b); N.J.
Stat. Ann. § 34:11-56a1(f) ), and the New Jersey Department of Labor, in applying the
Wage and Hour Law, had utilized the ABC standard—a standard incorporated in the New
Jersey Unemployment Compensation Act (N.J. Stat. Ann. § 43:21-19(i)(6)(A)-(C) )—in
determining whether a worker was an employee or independent contractor for purposes of
the Wage and Hour Law. (See N.J. Adm. Code § 12:56-16.1.) In Hargrove, the New Jersey
Supreme Court concluded that “any employment-status dispute arising under [either the New
Jersey Wage Payment Law or the New Jersey Wage and Hour Law] should be resolved by
utilizing the ‘ABC’ test ....” (106 A.3d at p. 463.)


In reaching this conclusion, the court in Hargrove recognized that both of the New
Jersey statutes in question “use the term ‘suffer or permit’ to define those who are within
the protection of each statute” and that such language had been interpreted in federal
decisions to support the “economic reality” standard. (Hargrove, supra, 106 A.3d at p.
463.) Nonetheless, the court in Hargrove, in finding that application of the ABC test
was appropriate, relied in part on the fact that “the ‘ABC’ test operates to provide more
predictability and may cast a wider net than the FLSA ‘economic realities’ standard” and
that “[by] requiring each identified factor to be satisfied to permit classification as an
independent contractor, the ‘ABC’ test fosters the provision of greater income security
for workers, which is the express purpose of both [statutes].” (Hargrove, supra, 106 A.3d
at p. 464.)


26 The recent ABC on the Books article, which comprehensively reviews recent legislative
measures and judicial decisions on this subject, concludes that “case law suggests that thus
far, the ABC test allows courts to look beyond labels and evaluate whether workers are truly
engaged in a separate business or whether the business is being used by the employer to
evade wage, tax, and other obligations.” (ABC on the Books, supra, 18 U.Pa. J.L. & Soc.
Change at p. 84.)


We briefly discuss each part of the ABC test and its relationship to the suffer or permit to work
definition.
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1. Part A: Is the worker free from the control and direction of the hiring entity in the
performance of the work, both under the contract for the performance of the work and in fact?


[7]  [8]  [9] First, as our decision in Martinez makes clear (Martinez, supra, 49 Cal.4th at p.
58, 109 Cal.Rptr.3d 514, 231 P.3d 259), the suffer or permit to work definition was intended to
be broader and more inclusive than the common law test, under which a worker's freedom from
the control of the hiring entity in the performance of the work, both under the contract for the
performance of the work and in fact, was the principal factor in establishing that a worker was an
independent contractor rather than an employee. Accordingly, because a worker who is subject,
either as a matter of contractual right or in actual practice, to the type and degree of control a
business typically exercises over employees would be considered an employee under the common
law test, such a worker would, a fortiori, also properly be treated as an employee for purposes of
the suffer or permit to work standard. Further, as under Borello, supra, 48 Cal.3d at pages 353-354,
356-357, 256 Cal.Rptr. 543, 769 P.2d 399, depending on the nature of the work and overall
arrangement between the parties, a business need not control the precise manner or details of the
work in order to be found to have maintained the necessary control that an employer ordinarily
possesses over its employees, but does not possess over a genuine independent contractor. The
hiring entity must establish that the worker is free of such control to satisfy part A of the test. 27


27 In Fleece on Earth v. Dep't of Emple. & Training (2007) 181 Vt. 458, 923 A.2d 594, the
Vermont Supreme Court held that the plaintiff children's wear company that designed all
the clothing sold by the company and provided all the patterns and yarn for work-at-home
knitters and sewers who made the clothing had failed to establish that the workers were
sufficiently free of the company's control to satisfy part A of the ABC test, even though the
knitters and sewers worked at home on their own machines at their own pace and on the
days and at the times of their own choosing. Noting that the labor statute at issue “seeks to
protect workers and envisions employment broadly,” the court reasoned that “[ ]he degree
of control and direction over the production of a retailer's product is no different when the
sweater is knitted at home at midnight than if it were produced between nine and five in a
factory. That the product is knit, not crocheted, and how it is to be knit, is dictated by the
pattern provided by [the company]. To reduce part A of the ABC test to a matter of what
time of day and in whose chair the knitter sits when the product is produced ignores the
protective purpose of the [applicable] law.” (923 A.2d at pp. 599-600.) (See, e.g., Western
Ports v. Employment Sec. Dept. (2002) 110 Wash.App. 440, 41 P.3d 510, 517-520 [hiring
entity failed to establish that truck driver was free from its control within the meaning of
part A of the ABC test, where hiring entity required driver to keep truck clean, to obtain
the company's permission before transporting passengers, to go to the company's dispatch
center to obtain assignments not scheduled in advance, and could terminate driver's services



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022086487&pubNum=0004040&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022086487&pubNum=0004645&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_4645_58&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_58

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022086487&pubNum=0004645&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_4645_58&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_58

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989044696&pubNum=0000233&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_233_353&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_353

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989044696&pubNum=0000233&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_233_353&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_353

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012165834&pubNum=0000162&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012165834&pubNum=0000162&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_162_599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_599

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002159171&pubNum=0004645&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_4645_517&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_517

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002159171&pubNum=0004645&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_4645_517&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_517





Dynamex Operations W. v. Superior Court, 4 Cal.5th 903 (2018)
416 P.3d 1, 232 Cal.Rptr.3d 1, 168 Lab.Cas. P 61,859, 83 Cal. Comp. Cases 817...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 54


for tardiness, failure to contact the dispatch unit, or any violation of the company's written
policy]; cf., e.g., Great N. Constr., Inc. v. Dept. of Labor (Vt. 2016) 161 A.3d 1207, 1215
[construction company established that worker who specialized in historic reconstruction
was sufficiently free of the company's control to satisfy part A of the ABC test, where worker
set his own schedule, worked without supervision, purchased all materials he used on his
own business credit card, and had declined an offer of employment proffered by the company
because he wanted control over his own activities].)


**37  ***44  *959  2. Part B: Does the worker perform work
that is outside the usual course of the hiring entity's business?


[10] Second, independent of the question of control, the child labor antecedents of the suffer
or permit to work language demonstrate that one principal objective of the suffer or permit to
work standard is to bring within the “employee” category all individuals who can reasonably be
viewed as working “in the [hiring entity's] business” (see Martinez, supra, 49 Cal.4th at p. 69, 109
Cal.Rptr.3d 514, 231 P.3d 259, italics added ), that is, all individuals who are reasonably viewed
as providing services to the business in a role comparable to that of an employee, rather than in a
role comparable to that of a traditional independent contractor. (Accord Rutherford Food, supra,
331 U.S. at p. 729, 67 S.Ct. 1473 [under FLSA, label put on relationship by hiring business is not
controlling and inquiry instead focuses on whether “the work done, in its essence, follows the usual
path of an employee” ].) Workers whose roles are most clearly comparable to those of employees
include individuals whose services are provided within the usual course of the business of the entity
for which the work is performed and thus who would ordinarily be viewed by others as working in
the hiring entity's business and not as working, instead, in the worker's own independent business.


[11] Thus, on the one hand, when a retail store hires an outside plumber to repair a leak in a
bathroom on its premises or hires an outside electrician to install a new electrical line, the services
of the plumber or electrician are not part of the store's usual course of business and the store
would not reasonably be seen as having suffered or permitted the plumber or electrician to provide
services to it as an employee. (See, e.g., Enforcing Fair Labor Standards, supra, 46 UCLA L.Rev.
at p. 1159.) On the other hand, when a clothing manufacturing company hires work-at-home
seamstresses to make dresses from cloth and patterns supplied by the company that will thereafter
*960  be sold by the company (cf., e.g., Silent Woman, Ltd., supra, 585 F.Supp. at pp. 450-452;
accord Whitaker House Co-op, supra, 366 U.S. 28, 81 S.Ct. 933), or when a bakery hires cake
decorators to work on a regular basis on its custom-designed cakes (cf., e.g., Dole v. Snell (10th
Cir. 1989) 875 F.2d 802, 811), the workers are part of the hiring entity's usual business operation
and the hiring business can reasonably be viewed as having suffered or permitted the workers to
provide services as employees. In the latter settings, the workers' role within the hiring entity's
usual business operations is more like that of an employee than that of an independent contractor.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040514627&pubNum=0007691&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_7691_1215&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7691_1215

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022086487&pubNum=0004040&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_4040_69&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_69

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2022086487&pubNum=0004040&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_4040_69&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_69

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947116680&pubNum=0000780&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_780_729&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_729

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947116680&pubNum=0000780&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_780_729&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_729

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0110974672&pubNum=0003041&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0110974672&pubNum=0003041&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=LR&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984121679&pubNum=0000345&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_345_450&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_450

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1961125476&pubNum=0000708&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989078105&pubNum=0000350&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_350_811&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_811

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989078105&pubNum=0000350&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RP&fi=co_pp_sp_350_811&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_811





Dynamex Operations W. v. Superior Court, 4 Cal.5th 903 (2018)
416 P.3d 1, 232 Cal.Rptr.3d 1, 168 Lab.Cas. P 61,859, 83 Cal. Comp. Cases 817...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 55


Treating all workers whose services are provided within the usual course of the hiring entity's
business as employees is important to ensure that those workers who need and want the
fundamental protections afforded by the wage order do not lose those protections. If the wage
order's obligations could be avoided for workers who provide services in a role comparable to
employees but who are willing to forgo the wage order's protections, other workers ***45  who
provide similar services and are intended to be protected under the suffer or permit to work standard
would frequently find themselves displaced by those willing to decline such coverage. As the
United States Supreme Court explained in a somewhat analogous context in Alamo Foundation,
supra, 471 U.S. at page 302, 105 S.Ct. 1953, with respect to the federal wage and hour law:
“[T]he purposes of the [FLSA] require that it be applied even to those who would decline its
protections. If an exception to the Act were carved out for employees willing to testify that they
performed work ‘voluntarily,’ employers might be able to use superior bargaining power to coerce
employees to make such assertions, or to waive their protections under the Act. [Citations.] Such
**38  exceptions to coverage would affect many more people than those workers directly at issue
in this case and would be likely to exert a general downward pressure on wages in competing
businesses.” (Ibid.)


[12] As the quoted passage from the Alamo Foundation case suggests, a focus on the nature of
the workers' role within a hiring entity's usual business operation also aligns with the additional
purpose of wage orders to protect companies that in good faith comply with a wage order's
obligations against those competitors in the same industry or line of business that resort to cost
saving worker classifications that fail to provide the required minimum protections to similarly
situated workers. A wage order's industry-wide minimum requirements are intended to create a
level playing field among competing businesses in the same industry in order to prevent the type of
“race to the bottom” that occurs when businesses implement new structures or policies that result in
substandard wages and unhealthy conditions for workers. (Accord Gemsco, Inc. v. Walling (1945)
324 U.S. 244, 252, 65 S.Ct. 605, 89 L.Ed. 921 [“[I]f the [proposed restrictions on homeworkers]
cannot be made, the floor for the entire industry falls and the right of the homeworkers and the
employers to be free from the prohibition destroys the right of the *961  much larger number of
factory workers to receive the minimum wage”]; see generally Enforcing Fair Labor Standards,
supra, 46 UCLA. L.Rev. at pp. 1178-1103.) Competing businesses that hire workers who perform
the same or comparable duties within the entities' usual business operations should be treated
similarly for purposes of the wage order. 28


28 If a business concludes that there are economic or noneconomic advantages other than
avoiding the obligations imposed by the wage order to be obtained by according greater
freedom of action to its workers, the business is, of course, free to adopt those conditions
while still treating the workers as employees for purposes of the applicable wage order. Thus,
for example, if a business concludes that it improves the morale and/or productivity of a
category of workers to afford them the freedom to set their own hours or to accept or decline
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a particular assignment, the business may do so while still treating the workers as employees
for purposes of the wage order.


Accordingly, a hiring entity must establish that the worker performs work that is outside the usual
course of its business in order to satisfy part B of the ABC test. 29


29 In McPherson Timberlands v. Unemployment Ins. Comm'n (Me. 1998) 714 A.2d 818, the
Maine Supreme Court held that the cutting and harvesting of timber by an individual worker
was work performed in the usual course of business of the plaintiff timber management
company whose business operation involved contracting for the purchase and harvesting
of trees and the sale and delivery of the cut timber to customers. Rejecting the company's
contention that the timber harvesting work was outside its usual course of business because
the company did not currently own any timber harvesting equipment itself, the court upheld
an administrative ruling that the harvesting work was “not ‘merely incidental’ to [the
company's] business, but rather was an ‘integral part of’ that business.” (714 A.2d at p.
821.) By contrast, in Great N. Constr., Inc. v. Dept. of Labor, supra, 161 A.3d at page
1215, the Vermont Supreme Court held the hiring entity, a general construction company,
had established that the specialized historic restoration work performed by the worker in
question was outside the usual course of the company's business within the meaning of
part B, where the work involved the use of specialized equipment and special expertise
that the company did not possess and did not need for its usual general commercial and
residential work. (See also, e.g., Appeal of Niadni, Inc. (2014) 166 N.H. 256, 93 A.3d 728
[performance of live entertainers within usual course of business of plaintiff resort which
advertised and regularly provided entertainment ]; Mattatuck Museum-Mattatuck Historical
Soc'y v. Administrator, Unemployment Compensation Act (1996) 238 Conn. 273, 679 A.2d
347, 351-352 [art instructor who taught art classes at museum performed work within the
usual course of the museum's business, where museum offered art classes on a regular and
continuous basis, produced brochures announcing the art courses, class hours, registration
fees and instructor's names, and discounted the cost of the classes for museum members].)


***46  3. Part C: Is the worker customarily engaged in an independently established trade,
occupation, or business of the same nature as the work performed for the hiring entity?


[13] Third, as the situations that gave rise to the suffer or permit to work language disclose,
the suffer or permit to work standard, by expansively defining who is an employer, is intended
to preclude a business from evading *962  the prohibitions or responsibilities **39  embodied
in the relevant wage orders directly or indirectly—through indifference, negligence, intentional
subterfuge, or misclassification. It is well established, under all of the varied standards that have
been utilized for distinguishing employees and independent contractors, that a business cannot
unilaterally determine a worker's status simply by assigning the worker the label “independent
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contractor” or by requiring the worker, as a condition of hiring, to enter into a contract that
designates the worker an independent contractor. (See, e.g., Borello, supra, 48 Cal.3d at pp. 349,
358-359, 256 Cal.Rptr. 543, 769 P.2d 399; Rutherford Food, supra, 331 U.S. at p. 729, 67 S.Ct.
1473.) This restriction on a hiring business's unilateral authority has particular force and effect
under the wage orders' broad suffer or permit to work standard.


As a matter of common usage, the term “independent contractor,” when applied to an individual
worker, ordinarily has been understood to refer to an individual who independently has made
the decision to go into business for himself or herself. (See, e.g., Borello, supra, 48 Cal.3d at
p. 354, 256 Cal.Rptr. 543, 769 P.2d 399 [describing independent contractor as a worker who
“has independently chosen the burdens and benefits of self-employment”].) Such an individual
generally takes the usual steps to establish and promote his or her independent business—
for example, through incorporation, licensure, advertisements, routine offerings to provide the
services of the independent business to the public or to a number of potential customers, and the
like. When a worker has not independently decided to engage in an independently established
business but instead is simply designated an independent contractor by the unilateral action of a
hiring entity, there is a substantial risk that the hiring business is attempting to evade the demands
of an applicable wage order through misclassification. A company that labels as independent
contractors a class of workers who are not engaged in an independently established business in
order to enable the company to obtain the economic advantages that flow from avoiding ***47
the financial obligations that a wage order imposes on employers unquestionably violates the
fundamental purposes of the wage order. The fact that a company has not prohibited or prevented
a worker from engaging in such a business is not sufficient to establish that the worker has
independently made the decision to go into business for himself or herself. 30


30 Courts in other states that apply the ABC test have held that the fact that the hiring business
permits a worker to engage in similar activities for other businesses is not sufficient to
demonstrate that the worker is “ ‘customarily engaged in an independently established ...
business’ ” for purposes of part (C) of that standard. (JSF Promotions, Inc. v. Administrator
(2003) 265 Conn. 413, 828 A.2d 609, 613; see Midwest Property Recovery, Inc. v. Job
Service of North Dakota (N.D. 1991) 475 N.W.2d 918, 924; McGuire v. Dept. of Employment
Security (Utah Ct.App. 1989) 768 P.2d 985, 988 [“the appropriate inquiry under part (C)
is whether the person engaged in covered employment actually has such an independent
business, occupation, or profession, not whether he or she could have one”]; see also In re
Bargain Busters, Inc. (1972) 130 Vt. 112, 287 A.2d 554, 559 [explaining that under part C of
the ABC test, “ ‘[ ]he adverb “independently” clearly modifies the word “established”, and
must carry the meaning that the trade, occupation, profession or business was established,
independently of the employer or the rendering of the personal service forming the basis of
the claim’ ”].)
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*963  [14] Accordingly, in order to satisfy part C of the ABC test, the hiring entity must prove
that the worker is customarily engaged in an independently established trade, occupation, or
business. 31


31 In Brothers Const. Co. v. Virginia Empl. Comm'n (1998) 26 Va.App. 286, 494 S.E.2d 478,
484, the Virginia Court of Appeal concluded that the hiring entity had failed to prove that
its siding installers were engaged in an independently established business where, although
the installers provided their own tools, no evidence was presented that “the installers had
business cards, business licenses, business phones, or business locations” or had “received
income from any party other than” the hiring entity. (See also, e.g., Boston Bicycle Couriers
v. Deputy Dir. Of the Div. of Empl. & Training (2002) 56 Mass.App.Ct. 473, 778 N.E.2d
964, 971 [hiring entity, a same-day pickup and delivery service, failed to establish that
bicycle courier was engaged in an independently established business under part C of
the ABC test, where entity did not present evidence that courier “held himself out as
an independent businessman performing courier services for any community of potential
customers” or that he “had his own clientele, utilized his own business cards or invoices,
advertised his services or maintained a separate place of business and telephone listing”];
cf., e.g., Southwest Appraisal Grp., LLC v. Adm'r, Unemployment Compensation Act (2017)
324 Conn. 822, 155 A.3d 738, 741-752 [administrative agency erred in determining that
hiring entity failed to establish that auto repair appraisers were customarily engaged in an
independently established business based solely on the lack of evidence that appraisers had
actually worked for other businesses, where appraisers had obtained their own independent
licenses, possessed their own home offices, provided their own equipment, printed their own
business cards, and sought work from other companies].)


[15] It bears emphasis that in order to establish that a worker is an independent contractor under
the ABC standard, the hiring **40  entity is required to establish the existence of each of the three
parts of the ABC standard. Furthermore, inasmuch as a hiring entity's failure to satisfy any one of
the three parts itself establishes that the worker should be treated as an employee for purposes of
the wage order, a court is free to consider the separate parts of the ABC standard in whatever order
it chooses. Because in many cases it may be easier and clearer for a court to determine whether or
not part B or part C of the ABC standard has been satisfied than for the court to resolve questions
regarding the nature or degree of a worker's freedom from the hiring entity's control for purposes
of part A of the standard, the ***48  significant advantages of the ABC standard—in terms of
increased clarity and consistency—will often be best served by first considering one or both of the
latter two parts of the standard in resolving the employee or independent contractor question. (See,
e.g., Awuah v. Coverall North America, Inc. (D.Mass. 2010) 707 F.Supp.2d 80, 82 [considering
only part B of the ABC standard ]; Coverall N. America v. Div. of Unemployment (2006) 447
Mass. 852, 857 N.E.2d 1083, 1087 [considering only part C of the ABC standard ]; Boston Bicycle
Couriers v. Deputy Dir. of the Div. of Empl. & Training, supra, 778 N.E.2d at p. 968 [same].)
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*964  4. Conclusion regarding suffer or permit to work definition


[16] In sum, we conclude that unless the hiring entity establishes (A) that the worker is free from
the control and direction of the hiring entity in connection with the performance of the work, both
under the contract for the performance of the work and in fact, (B) that the worker performs work
that is outside the usual course of the hiring entity's business, and (C) that the worker is customarily
engaged in an independently established trade, occupation, or business, the worker should be
considered an employee and the hiring business an employer under the suffer or permit to work
standard in wage orders. The hiring entity's failure to prove any one of these three prerequisites will
be sufficient in itself to establish that the worker is an included employee, rather than an excluded
independent contractor, for purposes of the wage order.


[17] In our view, this interpretation of the suffer or permit to work standard is faithful to its
history and to the fundamental purpose of the wage orders and will provide greater clarity and
consistency, and less opportunity for manipulation, than a test or standard that invariably requires
the consideration and weighing of a significant number of disparate factors on a case-by-case basis.
(Accord Hargrove, supra, 106 A.3d at pp. 463-464 [interpreting suffer or permit to work definition
of state wage law to permit application of the ABC test ]; Tianti v. William Raveis Real Estate
(1995) 231 Conn. 690, 651 A.2d 1286, 1290-1291 [same].) 32


32 In its briefing in this court, Dynamex contends that the suffer or permit to work standard,
if interpreted as the trial court and Court of Appeal determined, would exceed the IWC's
constitutional authority under article XIV, section 1 of the California Constitution to “provide
for minimum wages and for the general welfare of employees” (italics added ), by effectively
treating as employees all independent contractors and thus expanding the reach of the wage
order beyond constitutionally permissible limits. The interpretation of the suffer or permit
to work standard adopted in this opinion, however, recognizes that the wage orders are not
intended to apply to the type of traditional independent contractor who has never been viewed
as an employee of a hiring business and should not be interpreted to do so.


Our decision in Martinez makes clear that the IWC, in defining the employment
relationship for purposes of wage orders, was not limited to utilizing the common
law test of employment (Martinez, supra, 49 Cal.4th at pp. 57-66 [109 Cal.Rptr.3d
514, 231 P.3d 259] ), and Dynamex does not take issue with Martinez's conclusion
in this regard. Further, the ABC test for distinguishing employees from independent
contractors provides a common and well-established test for distinguishing employees
from independent contractors. Accordingly, although the constitutional argument set forth
in Dynamex's briefing is not directed to the standard adopted in this opinion, to avoid any
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misunderstanding we conclude that application of the suffer or permit to work standard, as
interpreted in this opinion, to determine whether a worker is an employee or independent
contractor for purposes of a wage order does not exceed the IWC's authority under article
XIV, section 1 of the California Constitution.


***49  *965  B. Application of the Suffer or Permit To Work Standard in This Case
We now turn to application of the suffer or permit to work standard in this case. As **41
Dynamex points out, the trial court, in applying the suffer or permit to work definition in its class
certification order, appears to have adopted a literal interpretation of the suffer or permit to work
language that, if applied generally, could potentially encompass the type of traditional independent
contractor—like an independent plumber or electrician—who could not reasonably have been
viewed as the hiring business's employee. 33  We agree with Dynamex that the trial court's view of
the suffer or permit to work standard was too broad. For the reasons discussed below, however, we
nonetheless conclude, for two independently sufficient reasons, that under a proper interpretation
of the suffer or permit to work standard, the trial court's ultimate determination that there is a
sufficient commonality of interest to support certification of the proposed class is correct and
should be upheld.


33 As noted (ante, p. 232 Cal.Rptr.3d at p. 12, 416 P.3d at pp. 10-11), the trial court's certification
order, in applying the suffer or permit to work standard, stated simply: “An employee
is suffered or permitted to work if the work was performed with the knowledge of the
employer. [Citation.] This includes work that was performed that the employer knew or
should have known about. [Citation.] Again, this is a matter that can be addressed by looking
at Defendant's policy for entering into agreements with drivers. Defendant is only liable to
those drivers with whom it entered into an agreement (i.e., knew were providing delivery
services to Dynamex customers). This can be determined through records, and does not
require individual analysis.”


[18] First, with respect to part B of the ABC test, it is quite clear that there is a sufficient
commonality of interest with regard to the question whether the work provided by the delivery
drivers within the certified class is outside the usual course of the hiring entity's business to permit
plaintiffs' claim of misclassification to be resolved on a class basis. In the present case, Dynamex's
entire business is that of a delivery service. Unlike other types of businesses in which the delivery of
a product may or may not be viewed as within the usual course of the hiring company's business, 34


here the hiring entity is a delivery company and the question whether the work performed by
the delivery drivers within the certified class is outside the usual course of its business is clearly
amenable to determination on a class basis. As a general matter, Dynamex obtains the customers
for its deliveries, sets the rate that the customers will be charged, notifies the drivers where to
pick up and deliver the packages, tracks the packages, and requires the drivers to utilize its *966
tracking and recordkeeping system. As such, there is a sufficient commonality of interest regarding
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whether the work performed by the certified class of drivers who pick up and deliver packages
and documents from and to Dynamex customers on an ongoing basis is outside the usual course
of Dynamex's ***50  business to permit that question to be resolved on a class basis.


34 In United States v. Silk, supra, 331 U.S. 704, 67 S.Ct. 1463, for example, the United States
Supreme Court divided 5-4 on the question whether truck drivers who delivered coal for a
coal company should properly be considered independent contractors or employees. (See
id. at pp. 716-719, 67 S.Ct. 1463 [maj. opn., concluding truck drivers were independent
contractors]; id. at p. 719, 67 S.Ct. 1463 (conc. & dis. statement of Black, J.; Douglas, J.;
Murphy, J.) [concluding, on same record, that same truck drivers should be found to be
employees]; id. at pp. 719-722, 67 S.Ct. 1463 (conc. & dis. opn. of Rutledge, J.) [advocating
remand to lower courts in view of closeness of employee or independent contractor issue].)


Because each part of the ABC test may be independently determinative of the employee or
independent contractor question, our conclusion that there is a sufficient commonality of interest
under part B of the ABC test is sufficient in itself to support the trial court's class certification order.
(See Brinker Restaurant Corp. v. Superior Court, supra, 53 Cal.4th at p. 1032, 139 Cal.Rptr.3d
315, 273 P.3d 513 [class certification is not an abuse of **42  discretion if certification is proper
under any theory].) Nonetheless, for guidance we go on to discuss whether there is a sufficient
commonality of interest under part C of the ABC test to support class treatment of the relevant
question under that part of the ABC test as well.


[19] Second, with regard to part C of the ABC test, it is equally clear from the record that there is
a sufficient commonality of interest as to whether the drivers in the certified class are customarily
engaged in an independently established trade, occupation, or business to permit resolution of
that issue on a class basis As discussed above, prior to 2004 Dynamex classified the drivers who
picked up and delivered the packages and documents from Dynamex customers as employees
rather than independent contractors. In 2004, Dynamex adopted a new business structure under
which it required all of its drivers to enter into a contractual agreement that specified the driver's
status as an independent contractor. Here the class of drivers certified by the trial court is limited
to drivers who, during the relevant time periods, performed delivery services only for Dynamex.
The class excludes drivers who performed delivery services for another delivery service or for
the driver's own personal customers; the class also excludes drivers who had employees of their
own. With respect to the class of included drivers, there is no indication in the record that there
is a lack of commonality of interest regarding the question whether these drivers are customarily
engaged in an independently established trade, occupation, or business. For this class of drivers,
the pertinent question under part C of the ABC test is amenable to resolution on a class basis. 35


35 Because the certified class excludes drivers who hired other drivers, or who performed
delivery services for other delivery companies or for their own independent delivery
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business, we have no occasion to address the question whether there is a sufficient
commonality of interest regarding whether these other drivers are customarily engaged in
an independently established trade, occupation, or business within the meaning of part C of
the ABC test.


For the foregoing reasons, we conclude that under a proper understanding of the suffer or permit
to work standard there is, as a matter of law, a *967  sufficient commonality of interest within
the certified class to permit the question whether such drivers are employees or independent
contractors for purposes of the wage order to be litigated on a class basis. Accordingly, we conclude
that with respect to the causes of action that are based on alleged violations of the obligations
imposed by the wage order, the trial court did not abuse its discretion in certifying the class and
in denying Dynamex's motion to decertify the class.


V. Conclusion


For the reasons discussed above, the judgment of the Court of Appeal is affirmed.


Chin, J., Corrigan, J., Liu, J., Cuéllar, J., Kruger, J., and Siggins, J., *  concurred.
Petitioner's petition for a rehearing was denied June 20, 2019.


All Citations


4 Cal.5th 903, 416 P.3d 1, 232 Cal.Rptr.3d 1, 168 Lab.Cas. P 61,859, 83 Cal. Comp. Cases 817, 27
Wage & Hour Cas.2d (BNA) 1271, 18 Cal. Daily Op. Serv. 3897, 2018 Daily Journal D.A.R. 3856


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0218429701&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0152659901&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0322143101&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0487248001&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0487247601&originatingDoc=Ia04ad0204cb111e884b4b523d54ea998&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)



		Return to brief (Ctrl+W)

		Dynamex Operations W. v. Superior Court, (2018) 4 Cal.5th 903






Estate of Goulet, 10 Cal.4th 1074 (1995)
898 P.2d 425, 43 Cal.Rptr.2d 111, 95 Cal. Daily Op. Serv. 6014...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


10 Cal.4th 1074, 898 P.2d 425, 43 Cal.Rptr.2d 111, 95
Cal. Daily Op. Serv. 6014, 95 Daily Journal D.A.R. 10,251


Supreme Court of California


Estate of DONALD R. SCOTT GOULET, Deceased. JOHN
J. FERRY, as Executor, etc., et al., Petitioners and Appellants,


v.
ESTHER MONTELLO GOULET, Claimant and Respondent.


No. S042636.
Jul 31, 1995.


SUMMARY


In probate proceedings, a beneficiary filed a petition (Prob. Code, § 21320) for an order
determining whether her proposed filing of a creditor's claim against the estate, to enforce her
purported rights under a premarital agreement with decedent, would constitute a contest within the
meaning of the no contest clauses of the will and trust. The trial court entered an order declaring
the proposed filing would not constitute a contest. (Superior Court of the City and County of San
Francisco, No. 260853, Isabella H. Grant, Judge.) The Court of Appeal, First Dist., Div. Five, No.
A064393, dismissed the trustee's appeal on the ground he lacked standing.


The Supreme Court reversed the Court of Appeal's judgment and remanded for further
proceedings. The court held that the trial court erred in dismissing the appeal on the ground the
trustee had no standing to appeal the order. Considerations of law and policy require that a trustee
must be permitted to appeal an order determining that a trust beneficiary's proposed claim would
not violate a trust's no contest clause. There may be no other beneficiary who is both “aggrieved”
within the meaning of Code Civ. Proc., § 902 (aggrieved party has right to appeal), and who
is financially or otherwise motivated or situated to pursue an appeal. Thus, if the trustee is not
permitted to appeal, the trustor's intent is left undefended. The trustee is a “party aggrieved” for
the purposes of Code Civ. Proc., § 902, since the trustee owes fiduciary duties requiring him or her
to defend the trust corpus against unwarranted diminution until it is distributed, and the proposed
creditor's claim might substantially diminish the funds to be distributed. Moreover, since the trustee
is entitled to oppose a beneficiary's Probate Code, § 21320, application, to deny the trustee the right
to appeal an adverse ruling is anomalous. Additionally, permitting the trustee to appeal would not,
ultimately, deprive the beneficiary of the opportunity to advance her claim. The court also held that
a rule permitting trustees to appeal an order determining that a trust beneficiary's proposed claim
would not violate the trust's no contest clause accords with legislative intent. (Opinion by *1075
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Werdegar, J., with Lucas, C. J., Arabian, Baxter and George, JJ., concurring. Separate dissenting
opinion by Kennard, J., with Mosk, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
Trusts § 52--Control and Management of Trust Property-- Actions--Determination of Whether
Claim Would Violate Trust's No Contest Clause--Trustee's Right of Appeal:Appellate Review §
5--Who May Appeal.
In probate proceedings in which a beneficiary filed a petition (Prob. Code, § 21320) for an order
determining whether her proposed filing of a creditor's claim against the estate, to enforce her
purported rights under a premarital agreement with decedent, would constitute a contest within the
meaning of no contest clauses in the decedent's will and trust, the Court of Appeal, on the trustee's
appeal from an order declaring the proposed filing would not constitute a contest within the trust's
no contest clause, erred in dismissing the appeal on the ground the trustee had no standing to
appeal. Considerations of law and policy require that a trustee be permitted to appeal an order
determining a trust beneficiary's proposed claim would not violate a trust's no contest clause. There
may be no other beneficiary who is both “aggrieved” within the meaning of Code Civ. Proc., §
902 (aggrieved party has right to appeal) and who is financially or otherwise motivated or situated
to pursue an appeal. In such case, if the trustee is not permitted to appeal, the trustor's intent is left
undefended. The trustee is a “party aggrieved” for the purposes of Code Civ. Proc., § 902, since the
trustee owes fiduciary duties requiring him or her to defend the trust corpus against unwarranted
diminution until it is distributed, and the proposed creditor's claim might substantially diminish
the funds to be distributed. Moreover, since the trustee is entitled to oppose a beneficiary's Probate
Code, § 21320, application, to deny the trustee the right to appeal an adverse ruling is anomalous.
Additionally, permitting the trustee to appeal would not, ultimately, deprive the beneficiary of the
opportunity to advance her claim. (Overruling Estate of Murphy (1904) 145 Cal. 464 [78 P. 960]
and disapproving Smith v. Esslinger (1994) 26 Cal.App.4th 579 [31 Cal.Rptr.2d 673] to the extent
they hold to the contrary.)


[Right of trustee of express trust to appeal from order or decree not affecting his own personal
interest, note, 6 A.L.R.2d 147. See also 9 Witkin, Cal. Procedure (3d ed. 1985) Appeal, § 147.]
*1076


(2)
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Trusts § 52--Control and Management of Trust Property--Actions-- Determination of
Whether Claim Would Violate Trust's No Contest Clause-- Trustee's Right of Appeal--Public
Policy:Appellate Review § 5--Who May Appeal.
A rule forbidding trustees to appeal from an order determining that a trust beneficiary's
proposed claim would not violate the trust's no contest clause, by decreasing the likelihood an
erroneous determination would be corrected on appeal, would militate in some degree against the
enforceability of no contest clauses. Such clauses are valid in California and are favored by the
public policies of discouraging litigation and giving effect to the purposes expressed by the testator.


(3)
Trusts § 52--Control and Management of Trust Property--Actions-- Determination of Whether
Claim Would Violate Trust's No Contest Clause-- Trustee's Right of Appeal--Legislative
Intent:Appellate Review § 5--Who May Appeal.
A rule permitting a trustee to appeal an order determining that a trust beneficiary's proposed
claim would not violate the trust's no contest clause accords with legislative intent. The statutory
requirement that notice be provided the trustee or personal representative when a Probate Code,
§ 21320, application is filed (Probate Code, §§ 21322, 1220) evidences the Legislature's intent
that fiduciaries be involved in litigation of such applications. The statutory scheme contains no
limitation on the fiduciary's participation at the appeal stage or at any other point. If the Legislature
had meant for any such limitation to exist, it presumably could have said so. Moreover, permitting
trustees to appeal adverse Probate Code, § 21320, determinations fosters judicial economy by
making available to the judicial system on review the expertise trustees routinely develop in
opposing objectionable Probate Code, § 21320, applications in the first instance.


COUNSEL
Kay & Merkle, Alan J. Silver, Gibson, Dunn & Crutcher, John A. Ruskey, Gary M. Joye and
Geraldine A. Wyle for Petitioners and Appellants.
Gross, Gross & Simon, Marvin Gross, Mitchell, Silbeberg & Knupp, Allan B. Cutrow, John L.
Segal and Linda J. Byrne for Claimant and Respondent.


WERDEGAR, J.


Has a trustee the right to appeal an order determining that a trust beneficiary's proposed claim
would not violate the trust's no *1077  contest clause? For the following reasons, we conclude the
trustee does. Accordingly, we reverse the Court of Appeal, which held to the contrary.


Background 1
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On August 23, 1992, Donald R. Scott Goulet (Goulet) and Esther Montello (Montello),
acquaintances for many years, married in Las Vegas, Nevada. They separated the next day. At the
time, Goulet was terminally ill with Acquired Immune Deficiency Syndrome.


1 This factual background statement follows that provided by the Court of Appeal in
its unpublished opinion and is derived largely from respondent's “Petition For Order
Determining Whether Proposed Action Constitutes Will Or Revocable Trust Contest” and
attached exhibits, copies of which are included in “Appellant's Appendix in Lieu Of Clerk's
Transcript.” The probate court in its “Order That Proposed Action Does Not Constitute
Will Or Revocable Trust Contest” found that “[a]ll facts set forth in the Petition are true
and correct.” We presume the court's order to be correct and indulge all intendments and
presumptions to support it on matters as to which the record is silent. (Walling v. Kimball
(1941) 17 Cal.2d 364, 373 [110 P.2d 58]; see also 9 Witkin, Cal. Procedure (3d ed. 1985)
Appeal, § 268, pp. 276-277.) As the claim which is the subject of this dispute may be litigated
collaterally (see Prob. Code, § 9354), we note this factual recitation is for the purposes of
the present discussion only and is not intended on its own account to bind a fact finder in
any subsequent or related proceeding.


The same day as the marriage, Goulet and Montello executed a document entitled “Premarital
Agreement.” The agreement provided, among other things, that the parties had separate property
interests in premarital and postmarital assets and acquisitions. In addenda to the agreement
executed the same day, Goulet promised to pay Montello $2,500 per month until she reached age
75, subject to cost-of-living increases. He also promised to buy her a home worth at least $500,000,
lease her a new automobile, pay her and her children's health and life insurance premiums, and
pay her living expenses until the home was purchased.


Six weeks after the marriage, Goulet filed a petition for nullity of marriage in Los Angeles
Superior Court, alleging he had been of unsound mind. Montello defaulted, and the court rendered
a judgment of nullity on the ground alleged.


While the nullity proceedings were pending, Goulet executed a will and declaration of trust. The
will declared all of Goulet's property was his separate property pursuant to the provisions of the
premarital agreement and transferred the entire estate to the trust. The will also stated Montello
was disinherited, with Goulet “having made adequate provision for her and her children” in the
trust. The will included a no contest clause, which revoked the share or interest of any beneficiary
or heir who “contests this will or any of its provisions ....” *1078


The trust instrument included general and charitable dispositions of real and personal property
to numerous beneficiaries. It stated Montello would receive “$75,000 provided that she does not
contest the validity of this trust or Settlor's will ....” The trust instrument also contained a no contest
clause revoking the interest of any beneficiary who “contests in any court the validity of this trust
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or of the Settlor's Last Will or seeks to obtain an adjudication in any proceeding in any court that
this trust or any of its provisions or that such will or any of its provisions is void, or seeks otherwise
to void, nullify, or set aside this trust or any of its provisions ....”


After rendition of the judgment of nullity, Goulet executed a codicil to the will and an amendment
to the declaration of trust. The codicil recited that the marriage had been annulled. The codicil
nominated Goulet's friends, Clint Burke (Burke) and John J. Ferry (Ferry), to be co-executors
of the will. The trust amendment restated (with some modifications) the $75,000 disposition to
Montello. It described Montello as Goulet's “former spouse.” The trust amendment also named
Burke and Ferry as successor trustees and added a $50,000 gift to Ferry.


Goulet died on March 28, 1993. According to counsel, in November 1993, Goulet's estate had a
value of $3.5 million to $4 million. When future payments to be received under a series of contracts
were included, the estate had a value of $5 million to $5.5 million.


The probate of Goulet's will is in San Francisco Superior Court. In the probate proceeding,
Montello filed a petition, pursuant to Probate Code section 21320, 2  for an order determining
whether her proposed filing of a creditor's claim against the estate, to enforce her purported rights
under the premarital agreement, would constitute a contest within the meaning of the *1079  no
contest clauses of the will and trust. Ferry filed a response in opposition. The probate court issued
an order declaring the proposed filing would not constitute a contest of the will or trust instrument.


2 Prior to its amendment in 1994 (Stats. 1994, ch. 40, § 3), section 21320 provided, in full:
“(a) If an instrument containing a no contest clause is or has become irrevocable, a
beneficiary may apply to the court for a determination whether a particular motion, petition
or other act by the beneficiary would be a contest within the terms of the no contest clause.
“(b) A no contest clause is not enforceable against a beneficiary to the extent an application
under subdivision (a) by the beneficiary is limited to the procedure and purpose described
in subdivision (a) and does not require a determination of the merits of the motion, petition,
or other act by the beneficiary.
“(c) A determination of whether Section 21306 [contest on the grounds of forgery or
revocation] or 21307 [contest of provision benefiting witness or drafter] would apply in a
particular case may not be made under this section.”
In 1994, the Legislature inserted “including, but not limited to, creditor claims under Part 4
(commencing with section 9000) of Division 7 and Part 8 (commencing with section 19000)
of Division 9,” after the second occurrence of “beneficiary” in section 21320, subdivision
(a). The change does not affect our analysis. Unless otherwise indicated, further statutory
references are to the Probate Code.
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Ferry purported to appeal the section 21320 order. Relying on Smith v. Esslinger (1994) 26
Cal.App.4th 579 [31 Cal.Rptr.2d 673], the Court of Appeal dismissed the appeal on the ground
Ferry lacked standing. We granted review on the question whether a trustee has the right to appeal
an order determining that a trust beneficiary's proposed claim would not violate the trust's no
contest clause.


Discussion
In the only published California opinion directly addressing the issue before us, the Fourth District
Court of Appeal held trustees of an inter vivos trust were not, within the meaning of Code
of Civil Procedure section 902, “aggrieved” 3  by a probate court's determination under section
21320 that a beneficiary's petition for accounting and other remedies did not constitute a contest
within the meaning of the trust's no contest clause, and therefore lacked standing to appeal that
determination. (Smith v. Esslinger, supra, 26 Cal.App.4th at p. 583; but see Poag v. Winston (1987)
195 Cal.App.3d 1161, 1165 [241 Cal.Rptr. 330].) The Court of Appeal in this case followed Smith
v. Esslinger, supra, in concluding Ferry lacked standing to appeal the section 21320 determination
on Montello's proposed claim.


3 Under Code of Civil Procedure section 902, “Any party aggrieved may appeal ....”
“One is considered 'aggrieved' whose rights or interests are injuriously affected by the
judgment.” (County of Alameda v. Carleson (1971) 5 Cal.3d 730, 737 [97 Cal.Rptr. 385,
488 P.2d 953].)


The Court of Appeal in Smith acknowledged a trustee acting in a representative capacity has
standing to appeal an order affecting the existence, modification or termination of the trust. (Smith
v. Esslinger, supra, 26 Cal.App.4th at p. 583, citing Estate of Bunn (1949) 33 Cal.2d 897, 899
[206 P.2d 635]; and 9 Witkin, Cal. Procedure, supra, Appeal, § 146, pp. 154-155.) The court,
however, further observed that “a trustee acting in a representative capacity does not have standing
to appeal an order determining 'the conflicting claims of beneficiaries' or 'which beneficiaries are
entitled to share in a particular fund' because a trustee has the duty to deal impartially with the
beneficiaries.” (26 Cal.App.4th at p. 583, quoting Estate of Ferrall (1948) 33 Cal.2d 202, 204
[200 P.2d 1, 6 A.L.R.2d 142].) Following a 1992 decision by a Missouri intermediate appellate
court, the Smith court concluded application of these principles leads to the conclusion a trustee
lacks standing to appeal a section 21320 determination. (Smith v. Esslinger, supra, *1080  26
Cal.App.4th at pp. 854-855, citing Krause v. Tullo (Mo.App. 1992) 835 S.W.2d 488, 491.)


(1a) We disagree. Considerations of law and policy lead us to conclude a trustee must be permitted
to appeal an order determining a trust beneficiary's proposed claim would not violate a trust's no
contest clause. 4
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4 When granting review in this matter, we directed the parties to address only the issue of
a trustee's appeal rights following a section 21320 determination that a claim would not
violate the trust's no contest clause. In dissent, Justice Kennard accurately observes that,
while Ferry was named both trustee of the Goulet trust and executor of Goulet's estate,
his duties as executor and as trustee are “distinct.” (See dis. opn. of Kennard, J., post, at
p. 1097, citing Estate of Beach (1975) 15 Cal.3d 623, 637 [125 Cal.Rptr. 570, 542 P.2d
994]; and Goad v. Montgomery (1898) 119 Cal. 552, 561 [51 P. 681].) As regards the issue
before us, however, the difference between the trustee of an inter vivos trust and the personal
representative of an estate is not so great as she implies. “An executor serves in a fiduciary
capacity and his powers, duties and obligations are in many respects the same as those of
a trustee.” (Estate of Smith (1931) 112 Cal.App. 680, 685 [297 P. 927]; see also Estate of
McSweeny (1954) 123 Cal.App.2d 787, 798 [268 P.2d 107].) In fact, as relevant here, the
fiduciary duties of a personal representative and a trustee are in essential respects the same.
Most importantly, both types of fiduciary are charged with preserving the fund entrusted to
them until it is distributed to the beneficiaries. (Compare Estate of Beach, supra, 15 Cal.3d
at p. 639 [“A primary duty of the executor is to take reasonable steps to preserve the assets
of the estate.”] with Christensen v. Superior Court (1987) 193 Cal.App.3d 139, 143 [239
Cal.Rptr. 143], quoting Conservatorship of Pelton (1982) 132 Cal.App.3d 496, 501 [183
Cal.Rptr. 188] [A trustee has a “general duty to maximize the trust assets consistent with
safety and other relevant considerations.”].) Moreover, both are charged with administering
a fund in accordance with the intent of the maker of the instrument creating it. (See Union
Bank & Trust Co. v. McColgan (1948) 84 Cal.App.2d 208, 213 [190 P.2d 42] [“It is, of
course, the duty of the trustee to carry out the terms of the trust according to the expressed
intent of the trustor.”].) Accordingly, as does the dissent for its purposes (dis. opn., post, at
pp. 1087, 1090-1094), we rely upon cases discussing the duties of personal representatives,
as well as cases discussing the duties of trustees, in concluding that Ferry, as trustee, should
be permitted to appeal the section 21320 determination at issue.


When a probate court erroneously determines under section 21320 that a proposed claim by
a beneficiary of a trust would not violate the trust's no contest clause, there may be no other
beneficiary who is both “aggrieved” within the meaning of Code of Civil Procedure section 902
and who is financially or otherwise motivated or situated to pursue an appeal. Because appealing an
erroneous section 21320 determination may be risky or expensive or both, aggrieved beneficiaries
may choose not to appeal, even though they have standing to do so.


Indeed, beneficiaries of the Donald R. Scott Goulet Trust who are aggrieved by the probate court's
section 21320 determination, Goulet's friend Burke and Goulet's first cousins Daniel A. Goulet,
Raymond E. Goulet and *1081  Susan M. Roy, 5  have not appealed. Neither Burke nor Goulet's
first cousins participated in the section 21320 proceedings below. Nevertheless, as they were
legally “aggrieved” by the section 21320 order, they could have become parties of record and
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obtained the right to appeal by moving to vacate the judgment pursuant to Code of Civil Procedure
section 663. (County of Alameda v. Carleson, supra, 5 Cal.3d at p. 736.) The record does not
disclose their reasons for not appealing.


5 Pursuant to provisions of the trust amendment, Burke receives “two-thirds of the remaining
balance of the trust estate, which shall vest in and be distributable to him, free and clear of
trust, subject,” among other things “to ... bequests in favor of [Montello] and her children ....”
As a residuary beneficiary whose share is subject to Montello's bequest, Burke is aggrieved
by the probate court's section 21320 determination, both because it eliminates any likelihood
Montello would have abandoned her claim to the bequest payable to her out of Burke's
share in favor of pursuing her purported claim under the premarital agreement, and because
it increases the possibility Montello will pursue a successful claim and thereby diminish
the residue. Under the trust instrument, Goulet's first cousins receive one-third of the trust
residue. As residuary beneficiaries, Goulet's first cousins are similarly aggrieved, because
the section 21320 determination increases the likelihood Montello will pursue a claim and
thereby diminish the residue.


Where there is no beneficiary who is both “aggrieved” within the meaning of Code of Civil
Procedure section 902 and who is financially or otherwise motivated or situated to appeal an
erroneous section 21320 determination, if the trustee is not permitted to appeal, the trustor's intent
is left undefended. Montello argues that, even barring an appeal, Goulet's intent is adequately
protected, despite an adverse section 21320 determination, because Ferry may reject Montello's
claim when presented to the estate and oppose any subsequent action on it. This argument, although
superficially persuasive, is flawed. The grounds on which a fiduciary may oppose an action on
a rejected claim do not include all those he might, were he permitted, advance on appeal in the
section 21320 context. Most importantly, a section 21320 determination that a proposed claim
would not violate a no contest clause conclusively determines that issue. The doctrines of law of
the case or collateral estoppel would, therefore, presumably bar Ferry from arguing in the same
or subsequent litigation that the claim contravenes Goulet's intent. Thus, rejecting the claim and
opposing it in subsequent litigation provides Ferry with at best an illusory substitute for the right
to appeal the adverse section 21320 determination.


Montello also argues that, because the section 21320 determination in this case did not endanger
the trust assets, question the trustee's rights or powers or subject the trustee to potential personal
liability, the trustee is not a “party aggrieved” for the purposes of Code of Civil Procedure section
902 and therefore lacks standing to appeal. (See Smith v. Esslinger, supra, 26 Cal.App.4th at p.
584.) She further argues the section 21320 determination *1082  not only fails to affect the trustee
adversely, it actually assists him, by assuring him Montello's proposed claim will not violate the
trust's no contest clause. (See Krause v. Tullo, supra, 835 S.W.2d at p. 490.)
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Contrary to these arguments, we conclude the trustee in this case is, in reality, a “party aggrieved”
for the purposes of Code of Civil Procedure section 902. Similar to a personal representative, the
trustee owes fiduciary duties which require him to defend the trust corpus against unwarranted
diminution until it is distributed to the beneficiaries. (In re Heydenfeldt (1897) 117 Cal. 551,
553-554 [49 P. 713]; Estate of Beach, supra, 15 Cal.3d at p. 637, citing numerous authorities.)
“ 'To say that an administrator is not aggrieved, and, therefore, has no right of appeal from a
decree which he deems to be unjust, unwarranted, and detrimental to the estate which has been
confided to his care, would be to deny him the performance of a plain duty devolving upon him ....'
” (Estate of Kessler (1948) 32 Cal.2d 367, 370 [196 P.2d 559].) We “cannot see that it matters
that a claim is made against the estate under the will, or by one who claims to be an heir, or a
part of the family of the deceased, and as such entitled to an allowance. If it may diminish the
estate to be finally distributed, or may make the fund from which the creditors are to be paid
insufficient for that purpose, the administrator is interested, and, in the event of an adverse ruling
is a party aggrieved.” (In re Heydenfeldt, supra, 117 Cal. at p. 553.) By analogy with the foregoing,
Montello's claim in this case may substantially diminish the funds to be distributed to Goulet's
intended beneficiaries. The claim therefore implicates the trustee's fiduciary duty to protect the
trust corpus. Insofar as Montello might ultimately articulate a claim sufficiently large to necessitate
modification of Goulet's distributional scheme, the trustee's fiduciary duty to administer the trust
in accord with the trust instrument (§ 16000) is also implicated.


Montello does not dispute that the trustee, in fulfilling his fiduciary duty to defend the trust,
is entitled to oppose a beneficiary's section 21320 application seeking a determination that a
particular action would not constitute a contest within the meaning of the trust instrument's no
contest clause. We agree with Ferry that to deny the trustee the right to appeal an adverse ruling
seems anomalous. If a trustee's duties to protect the trust corpus and seek to effectuate the trustor's
intent are not implicated by court approval of a section 21320 application, it follows he should
be prohibited from responding to section 21320 applications in the first instance. The inference
his duties are not implicated is contrary to the statutory scheme, which requires the trustee to
administer the trust in accord with the trust instrument (§ 16000) and, as discussed below (see fn. 9,
post), requires the trustee (or personal representative) to be notified of section 21320 applications
(§§ 1220, 21322). Accordingly, we reject the inference and conclude *1083  the trustee's duties
to protect the trust corpus and seek to effectuate the trustor's intent are implicated by an adverse
section 21320 ruling. 6


6 In Estate of Murphy (1904) 145 Cal. 464, 465 [78 P. 960], three justices of this court (sitting
as a department as was then constitutional) held an executrix of the estate at issue in that case
had standing to appeal from a decree of partial distribution. The three justices, with little
discussion, also stated their view that, as the additional question whether certain legatees
had violated the will's no contest clause “does not affect the executrix in her representative
capacity,” she could not maintain an appeal on it. (145 Cal. at p. 467.) Murphy was decided
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many decades before enactment of the statutory scheme at issue in this case, which requires
the trustee to administer the trust in accord with the trust instrument (§ 16000) and requires
that the trustee (or another fiduciary) be notified of section 21320 applications (§§ 1220,
21322, subd. (a)(1)). As discussed hereafter, the statutory requirement of providing notice to
the trustee or personal representative evidences the Legislature's intent that these fiduciaries
be involved in litigation of such applications. While the lapse of nearly a hundred years
and the enactment of a new statutory regime since Murphy was decided would seem amply
to justify our revisiting the standing issue, we nevertheless acknowledge our holding today
abrogates the earlier language.


It may be argued there is no anomaly in the law's permitting the trustee to oppose objectionable
section 21320 applications only until an authoritative order issues and thereafter requiring the
trustee to acquiesce in the order. Such a rule—the argument would run—parallels that forbidding
the personal representative, even though he “is specially entrusted with the duty and power to
defend the rights of all beneficiaries until distribution” (In re Heydenfeldt, supra, 117 Cal. at pp.
553-554, italics added), to appeal from a final distribution order. (Estate of Kessler, supra, 32
Cal.2d at p. 369, and authorities cited there.) Both rules (the former at issue in this case and the
latter not) arguably balance a fiduciary's obligation to defend a fund against unwarranted depletion
with the obligation to remain neutral among beneficiaries' conflicting claims. Both arguably posit
the issuance of an authoritative court order determining the claim is legitimately advanced as the
point at which the trustee's duty of neutrality supersedes the duty zealously to defend the trust
corpus.


We conclude such a comparison is flawed. The rule forbidding a personal representative to appeal a
final distribution order is supported by considerations not necessarily obtaining upon the issuance
of a section 21320 determination.


“After the decree [of distribution,] the administration has served its purpose, and the claims of the
creditors have been protected.” (Estate of Kessler, supra, 32 Cal.2d at p. 369.) By then, the personal
representative “has administered the estate, and under the statute has called all parties interested
into court by a proper notice and petition ....” (In re Heydenfeldt, supra, 117 Cal. at p. 553.)
Accordingly, at that point, “[i]t is generally recognized *1084  that executors and administrators
acting in their representative capacities are indifferent persons as between the real parties in interest
and consequently cannot litigate the conflicting claims of heirs or legatees at the expense of the
estate.” (Estate of Kessler, supra, 32 Cal.2d at p. 369.) 7


7 The dissent makes much of the age of the rule barring executors and administrators from
appealing orders of final distribution. (See dis. opn., post, at pp. 1089-1092.) Of similar
pedigree, however, is the recognition that “where [an order of distribution] affects the
decedent's estate as a whole, apart from the conflicting interests of ... beneficiaries,” the
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executor or administrator may appeal from it to protect the estate. (Annot. (1967) 16
A.L.R.3d 1274, 1277 [collecting cases], fn. omitted.) We are satisfied that our balancing of
these competing considerations in the section 21320 context adequately respects the principle
of fiduciary impartiality while recognizing “the fiduciary duty of a trustee to defend the trust
estate against attacks upon it that he deems unjust or unwarranted.” (Estate of Kessler, supra,
32 Cal.2d at p. 371.)


By contrast, a section 21320 determination may issue anytime during a probate proceeding (§
21322), or prior to the commencement of a probate proceeding (§ 21321, subd. (b)), or even
while the transferor is still living (id., subds. (c) and (d)), as long as “an instrument containing
a no contest clause is or has become irrevocable ....” (§ 21320, subd. (a).) At such times, the
potential remains for a beneficiary's proposed action to imperil the trust corpus or the distributional
scheme generally. It is the fiduciary's role to defend the fund and effect the intended distributional
scheme. “It has accordingly been held that an executor or administrator may appeal from a decree
of partial distribution, because the assets of the estate may not be sufficient to discharge the claims
of creditors [citations] or because the status of the assets may be so highly uncertain that such an
order may be embarrassing to the proper administration of the estate.” (Estate of Kessler, supra,
32 Cal.2d at p. 370, citing Estate of Murphy, supra, 145 Cal. at p. 465; Estate of Mitchell (1898)
121 Cal. 391 [53 P. 810]; Estate of Colton (1912) 164 Cal. 1, 5 [127 P. 643].) Likewise, “[a]n
executor or administrator may appeal from an order awarding a family allowance to the widow or
children of the decedent, since he is an aggrieved party by virtue of his duty to protect the estate
from depletion from an extravagant family allowance ....” (Estate of Kessler, supra, 32 Cal. at p.
370, citing Estate of Snowball (1909) 156 Cal. 235, 237 [104 P. 446]; In re Welch (1895) 106 Cal.
427, 429 [39 P. 805].) Permitting the trustee to appeal from an adverse section 21320 determination
similarly empowers him to defend the rights of all beneficiaries until the trust corpus is distributed.


(2) Further, a rule forbidding trustees to appeal section 21320 determinations, by decreasing the
likelihood an erroneous determination will be corrected on appeal, would militate in some degree
against the enforceability of no contest clauses. “No contest clauses are valid in California and are
*1085  favored by the public policies of discouraging litigation and giving effect to the purposes
expressed by the testator.” (Burch v. George (1994) 7 Cal.4th 246, 254 [27 Cal.Rptr.2d 165, 866
P.2d 92]; see also § 21303 [no contest clauses generally enforceable].) To the degree it militates
against enforceability of no contest clauses, a rule forbidding a trustee to appeal from a section
21320 determination would run contrary to these public policies.


Our resolution accords with the public policy favoring enforcement of no contest clauses we
recently affirmed in Burch v. George, supra. As noted, the policy is important because it defends
the interests in effectuating testators' intentions and in minimizing litigation. (7 Cal.4th at p. 254.)
Permitting the trustee to appeal will allow him to defend the trustor's plan by fully litigating on its
behalf, even where no aggrieved beneficiary is willing or able to carry that burden on his or her own
resources. 8  Moreover, although permitting the trustee to appeal an adverse section 21320 ruling
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may engender a marginal increase in the number of section 21320 appeals, the rule ultimately will
tend to minimize litigation. By increasing the probability an erroneous section 21320 determination
will be successfully appealed, the rule strengthens section 21320 's effect of deflecting claims that,
if pursued, would likely wind up being litigated.


8 As respondent acknowledges, previous decisions have, on related policy grounds, embraced
a rule permitting a fiduciary to appeal “ 'a decree determining the relative rights of
beneficiaries if some of them are unascertained or without representation ..., or are not
competent to act for themselves.' ” (Smith v. Esslinger, supra, 26 Cal.App.4th at p. 583, citing
Estate of Ferrall, supra, 33 Cal.2d 202, 205.)


(3) Permitting trustees to appeal adverse section 21320 determinations accords with legislative
intent. The statutory requirement that notice be provided the trustee or personal representative
when a section 21320 application is filed (see §§ 21322 and 1220; see also fn. 9, post), evidences
the Legislature's intent that fiduciaries be involved in litigation of such applications. The statutory
scheme contains no limitation on the fiduciary's participation at the appeal stage or at any other
point. If the Legislature had meant for any such limitation to exist, it presumably could have said
so. Moreover, if the Legislature disagrees with our understanding of the trustee's proper role in
section 21320 proceedings, there is no bar to its imposing a contrary rule. The Legislature remains
free to close any gap it perceives in the statutory scheme by codifying the trustee's duties with
regard to section 21320 determinations. 9


9 Under the modern statutory scheme, when a section 21320 application respecting a trust
is filed during the trustor's lifetime (or, if the trustor has died, following the conclusion
of any proceeding for administration of his estate), the trustee is entitled to notice of the
action. (§ 21322, subd. (b)(2).) When the trustor has died and a proceeding is pending for the
administration of his or her estate, if the trustee (on behalf of the trust) requests special notice
in the estate proceeding, he or she may be entitled to notice of any section 21320 application
as a “person[] who ha[s] requested special notice in the estate proceeding pursuant to section
1250.” (§§ 1220, subd. (a)(2)(B); 1250; 21322, subd. (a)(1) (incorporating § 1220); § 56 (“
'Person' means [a] ... trust ....”).) (The trust at issue in this case, for example, would be entitled
to special notice as a devisee under the will. (§ 1250, subd. (a).)) While the statutory scheme
arguably leaves a “gap” in failing expressly to require notice to the trustee where a proceeding
is pending for the administration of the trustor's estate and the trust does not request special
notice in the estate proceeding, in such instances the statutory scheme expressly requires
notice to another fiduciary, the personal representative. (§§ 21322, subd. (a)(1); 1220, subd.
(a)(2)(A).)


Permitting trustees to appeal adverse section 21320 determinations will foster judicial economy.
As noted, that trustees are permitted to oppose *1086  objectionable section 21320 applications
in the first instance is not disputed. A trustee in fulfilling this obligation predictably will expend



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS21320&originatingDoc=Ieb38eb15fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS21320&originatingDoc=Ieb38eb15fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS21320&originatingDoc=Ieb38eb15fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4041&cite=26CALAPP4TH583&originatingDoc=Ieb38eb15fab911d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_583&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_583

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=33CALIF2D202&originatingDoc=Ieb38eb15fab911d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_205&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_205

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS21320&originatingDoc=Ieb38eb15fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS21320&originatingDoc=Ieb38eb15fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS21322&originatingDoc=Ieb38eb15fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CAPRS1220&originatingDoc=Ieb38eb15fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS21320&originatingDoc=Ieb38eb15fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS21320&originatingDoc=Ieb38eb15fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS21320&originatingDoc=Ieb38eb15fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS21322&originatingDoc=Ieb38eb15fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS21320&originatingDoc=Ieb38eb15fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS1220&originatingDoc=Ieb38eb15fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS1220&originatingDoc=Ieb38eb15fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS21322&originatingDoc=Ieb38eb15fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS21320&originatingDoc=Ieb38eb15fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000218&cite=CAPRS21320&originatingDoc=Ieb38eb15fab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Estate of Goulet, 10 Cal.4th 1074 (1995)
898 P.2d 425, 43 Cal.Rptr.2d 111, 95 Cal. Daily Op. Serv. 6014...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


resources and develop expertise regarding the relationship of the proposed claim and the no contest
provision of the trust. So long as trustees are forbidden to appeal section 21320 determinations,
however, reviewing courts will be denied the benefit of such expenditures and expertise, being
limited to consideration of the presentations of any aggrieved beneficiaries who decide to appeal.
Permitting trustees to appeal will make available to the judicial system on review the expertise
trustees routinely develop in initial section 21320 proceedings.


(1b) Finally, permitting the trustee in this case to appeal the section 21320 determination that
Montello's claim would not violate the trust's no contest clause will not, ultimately, deprive
Montello of the opportunity to advance her claim. Whether or not any appeal by the trustee is
successful, Montello will retain the option in appropriate proceedings to advance and attempt to
prove her claim on its merits. (§ 9354.)


Conclusion
For the reasons given, the Court of Appeal's judgment is reversed. The matter is remanded for
further proceedings consistent with this opinion.


Lucas, C. J., Arabian, J., Baxter, J., and George, J., concurred.


KENNARD, J.,


Dissenting.-It has long been settled, not only in California but elsewhere, that a fiduciary (such as
the trustee of a trust or the personal representative of a decedent's estate) administering property
on behalf of multiple beneficiaries must act impartially towards all the beneficiaries and must not
favor, or expend funds litigating, the interest of one beneficiary over another. The fiduciary may
not take sides when a dispute arises as to the relative rights and interests of various beneficiaries,
and may not work to advance or oppose the claim of any beneficiary.


For that reason, it has also long been held that, once a court has determined the shares to which
various beneficiaries are entitled, a fiduciary has *1087  no standing to appeal that decision.
Appeals are limited to the aggrieved, and a fiduciary, being indifferent to which beneficiary
prevails in the dispute, is not aggrieved by the court's resolution of the dispute. It is those
beneficiaries whose own interests are adversely affected by the court's decision who are aggrieved
and who may appeal. Accordingly, this court has previously held that an executor may not appeal
an order determining whether a beneficiary's actions are a contest within the meaning of a no
contest clause because that question only presents the competing claims of various beneficiaries
to share in the property administered. (Estate of Murphy (1904) 145 Cal. 464, 467 [78 P. 960].)
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The majority in this case discards this governing principle of trust and estate law and overrules
Estate of Murphy, supra, 145 Cal. 464. Instead, misreading both our case law and the relevant
statutes, the majority holds that a trustee may appeal from a trial court's determination, under
Probate Code section 21320, of whether a beneficiary's proposed action falls within the no contest
clause of the trust, and may do so even when none of the other beneficiaries objects to the trial
court's determination. 1


1 All undesignated statutory references hereafter are to the Probate Code unless otherwise
noted.


I dissent because the majority's holding is contrary to the settled and well-reasoned rule, which the
majority does not question, that a fiduciary may not appeal from an order determining the relative
rights of beneficiaries to share in the property administered by the fiduciary. A section 21320
proceeding only determines whether a beneficiary will forfeit his or her share if the beneficiary
takes the proposed action; as such it only affects the relative shares of various beneficiaries. The
only parties aggrieved are the other beneficiaries whose shares of the trust would increase if the
beneficiary in question forfeited his or her share under the no contest clause.


By permitting trustees to appeal from section 21320 determinations, thereby to oppose the interest
of one beneficiary and favor the interests of the remaining beneficiaries, the majority seriously
erodes the fundamental fiduciary duty of impartiality among beneficiaries. Furthermore, the
majority's misreading of the cases and statutes it relies on will needlessly unsettle probate law.
Finally, the majority's holding will foment needless appeals by permitting the trustee to appeal
at the expense of the trust even when none of the beneficiaries object to the section 21320
determination.


I
Donald R. Scott Goulet established an inter vivos trust. Among the beneficiaries of the trust is
Esther Montello. The trust contains a no contest *1088  clause under which any beneficiary of the
trust who “contests in any court the validity of this trust or of the Settlor's Last Will or seeks to
obtain an adjudication in any proceeding in any court that this trust or any of its provisions or that
such will or any of its provisions is void, or seeks otherwise to void, nullify, or set aside this trust
or any of its provisions” will thereby forfeit his or her interest under the trust.


Goulet died. Goulet's will made his trust the devisee of his estate. John J. Ferry is successor trustee
of the Goulet trust and has also been appointed executor and special administrator of Goulet's
estate. Like the Goulet trust, the will also contains a no contest clause, which provides that any
beneficiary under the will or lawful heir who “in any manner, directly or indirectly, contests this
will or any of its provisions” forfeits any interest he or she has in the estate.
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Under section 21320, a beneficiary of a written instrument containing a no contest clause “may
apply to the court for a determination whether a particular motion, petition, or other act by the
beneficiary ... would be a contest within the terms of the no contest clause.” 2  (§ 21320, subd. (a).)


2 Section 21300 defines the term “no contest clause” as follows: “ 'No contest' clause means
a provision in an otherwise valid instrument that, if enforced, would penalize a beneficiary
if the beneficiary brings a contest.” (§ 21300, subd. (b).) In turn, “ 'Contest' means an attack
in a proceeding on an instrument or on a provision in an instrument.” (§ 21300, subd. (a).)


Montello has a contractual creditor's claim against Goulet's estate. Montello applied to the trial
court under section 21320 for a determination as to whether filing her claim with the estate would
be a contest within the meaning of either the no contest clause of the will or the no contest clause of
the trust. Ferry opposed Montello's application in his capacity as special administrator of Goulet's
estate. The trial court held that Montello's proposed action was not a contest within the meaning
of either no contest clause. Ferry filed a notice of appeal. Applying this court's decision in Estate
of Murphy, supra, 145 Cal. at page 467, as well as the decision in Smith v. Esslinger (1994) 26
Cal.App.4th 579 [31 Cal.Rptr.2d 673], the Court of Appeal dismissed his appeal, finding that he
did not have standing to appeal because he was not aggrieved by the trial court's order.


We granted review limited to the question of whether a trustee has the right to appeal a trial court's
order under section 21320 determining that a trust beneficiary's proposed action is not a contest
within the meaning of the no contest clause of the trust. *1089


II
I begin with the statutory structure authorizing appeals from a trial court's order under section
21320 determining whether a beneficiary's proposed action amounts to “a contest within the terms
of the no contest clause.” Title 13 of the Code of Civil Procedure, starting with section 901, governs
appeals in general. Within title 13 of the Code of Civil Procedure, subdivision (a)(10) of section
904.1 provides that “[a]n appeal may be taken [¶] ... [¶] From an order made appealable by the
provisions of the Probate Code or the Family Code.” Turning to the Probate Code to see what
orders it makes appealable, subdivision (q) of section 7240 provides that “[a]n appeal may be taken
from [an order] [¶] ... [¶] Determining whether a specific beneficiary action constitutes a contest
under Chapter 2 (commencing with Section 21320) of Part 3 of Division 11.” Thus, a section
21320 order is an appealable order.


As this court noted in Estate of Kessler (1948) 32 Cal.2d 367, 369 [196 P.2d 559], however,
determining that an order is appealable does not answer the question of who may appeal it. For that,
we must look to another part of title 13 of the Code of Civil Procedure, section 902, which provides
that “Any party aggrieved may appeal in the cases prescribed in this title.” As the majority agrees,
Code of Civil Procedure section 902 governs whether a trustee has standing to appeal from an
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order under section 21320. The issue in this case is therefore whether a trustee is aggrieved within
the meaning of Code of Civil Procedure section 902 by an order under section 21320 determining
that a trust beneficiary's proposed action does not amount to a contest under the no contest clause
of the trust.


The law governing when a fiduciary is not aggrieved by a court order, and is therefore precluded
from bringing an appeal, has been well settled for more than a century. This court has long held
that a fiduciary administering property for the benefit of several beneficiaries is not aggrieved by
an order determining the share of each beneficiary in the property. (Estate of Ferrall (1948) 33
Cal.2d 202, 204 [200 P.2d 1, 6 A.L.R.2d 142] [“the rule that trustees acting in their representative
capacities cannot by an appeal litigate the conflicting claims of beneficiaries” “prohibit[s] appeals
by a trustee from orders merely determining which beneficiaries are entitled to share in a particular
fund”]; Estate of Kessler, supra, 32 Cal.2d at p. 369 [“[A]n executor or administrator is not an
'aggrieved' party entitled to appeal from a decree of distribution determining the share of each of
the various claimants in the estate of a decedent.”]; Estate of Babb (1927) 200 Cal. 252, 255 [252
P. 1039] [An executor “is not a party aggrieved by a decree of distribution determining the rights
of several devisees to the estate of the *1090  testator ....”]; In re Welch (1895) 106 Cal. 427,
429 [39 P. 805] [“[A]n executor or administrator has in general no such interest in the conflicting
claims of heirs and devisees as will warrant his appeal from adjudications fixing their rights, and
distributing the estate accordingly. [Citations.] [¶] The rule as declared by these cases does not
admit of question.”]; Roach v. Coffey (1887) 73 Cal. 281, 282 [14 P. 840]; Bates v. Ryberg (1871)
40 Cal. 463, 465-466 [“The executor, however, does not represent any of [the heirs and devisees],
as against the others, and if they are satisfied with the distribution he cannot complain because
some have received less than they are entitled to. He cannot litigate the claims of one set of legatees
as against the others at the expense of the estate.”].)


This understanding that a fiduciary is not aggrieved by an order determining the entitlement of
various beneficiaries is as old as the statutory provision limiting appeals to aggrieved parties. Code
of Civil Procedure section 902 is derived, with immaterial variations, from section 938 of the 1872
Code of Civil Procedure. The annotations of the 1872 Code Commissioners give, as an example of
a party who is not aggrieved and may not appeal, an executor who objects to an order determining
the shares to be distributed to various beneficiaries of an estate. (Code Comrs. note foll. 18 West's
Ann. Code Civ. Proc. (1980 ed.) § 902, pp. 10-11.)


The nearly universal weight of authority from other states also takes this position. Other states in
addition to California also limit appeals to aggrieved parties, and similarly conclude that fiduciaries
are not aggrieved and may not appeal from orders determining the shares of various beneficiaries in
the property being administered. (See, e.g., First Nat. Bank of Dewitt v. Yancey (1991) 36 Ark.App.
224, 225 [826 S.W.2d 287, 288] [“It is the general rule that a trustee, acting in its representative
capacity, cannot by an appeal litigate the conflicting claims of beneficiaries.”]; Virden v. Hubbard
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(1906) 37 Colo. 37 [86 P. 113]; Dockray v. O'Leary (1934) 286 Mass. 589, 591-592 [190 N.E. 798,
798-799]; In re Fusz' Estate (Mo. 1966) 397 S.W.2d 595 [16 A.L.R.3d 1271] [“ 'The great weight
of authority is to the effect that an executor or administrator as such is not aggrieved or prejudiced
by a decree determining the rights of the beneficiaries, and hence may not appeal.' ”]; Bryant v.
Thompson (1891) 128 N.Y. 426, 435-436 [28 N.E. 522, 525]; In re Musser's Estate (1941) 341 Pa.
1, 9-10 [17 A.2d 411, 414]; In re Reeves' Estate (1934) 62 S.D. 618 [256 N.W. 113, 114]; In re
Maher's Estate (1938) 195 Wash. 126, 130 [79 P.2d 984, 986, 117 A.L.R. 91] [“The general rule is
that an administrator, as such, cannot appeal from a decree of distribution determining the persons
who should receive an estate, either as heirs at law of the decedent or as distributees under a will.”];
Annot. (1967) 16 A.L.R.3d 1274 [collecting cases]; Annot. (1949) 6 A.L.R.2d 147 [collecting
cases]; *1091  Annot. (1938) 117 A.L.R. 99 [collecting cases]; 2A Scott & Fratcher, The Law of
Trusts (4th ed. 1987) § 183, p. 560.)


The rule that a fiduciary is not aggrieved by an order determining the shares of various beneficiaries
is the consequence of several aspects of a fiduciary's role in administering property on behalf of
multiple beneficiaries. First, the fiduciary has a duty of impartiality towards all the beneficiaries
and may not favor one over another by litigating for or against a particular beneficiary's claim.
(§ 16003 [“If a trust has two or more beneficiaries, the trustee has a duty to deal impartially
with them.”]; Estate of Ferrall, supra, 33 Cal.2d at p. 204 [“Since a trustee must deal impartially
with beneficiaries [citation], he should not be allowed to participate in the adjudication of their
individual claims.”]; Roach v. Coffey, supra, 73 Cal. at p. 282 [“We think that it is the settled law
of this state that an administrator cannot represent either side of a contest between heirs, devisees,
or legatees contesting for the distribution of an estate. He cannot litigate the claims of one set
against the other.”]; First Nat. Bank of Dewitt v. Yancey, supra, 36 Ark.App. at p. 225 [826 S.W.2d
at pp. 288-289] [“The underlying basis for the rule is the trustee's duty to deal impartially with
beneficiaries.”].)


Second, the fiduciary's position is that of a stakeholder who holds property at the direction and
under authority of the court and who is indifferent to the disposition decided on by the court.
(Estate of Ferrall, supra, 33 Cal.2d at p. 204 [“[T]he trustee is therefore to be regarded as a mere
stakeholder with no duties to perform other than to pay out funds to the various claimants as
ordered by the proper court, and the beneficiaries must then protect their own rights.”]; In re Estate
of Healy (1902) 137 Cal. 474, 477 [70 P. 455] [In a “controversy between different heirs as to their
respective rights of inheritance, ... it is well settled that the administrator has no interest, but is a
mere officer of the court, holding the estate as a stakeholder, to be delivered to those whom the
court shall decide to be entitled thereto.”]; Virden v. Hubbard, supra, 37 Colo. at p. 3 [86 P. at p.
113] [“ 'As between those claimants, the decision may have been erroneous, but, if so, the error
did not and could not affect the [executor]. He was merely a disinterested holder of the fund, the
right to which was in dispute between others.' ”]; Annot., supra, 16 A.L.R.3d at p. 1277 [“The
underlying rationale for the general rule denying a right to appeal appears to be that the executor or
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administrator is a mere stakeholder with a duty to deliver the residue of the estate to those persons
designated by the court, and not bound to litigate their conflicting claims at the expense of the
estate when the conflicting parties may do so at their own expense if it is their desire.”].)


Finally, when the beneficiaries whose interests are affected by the order, and who therefore are
aggrieved, have acquiesced in the court's order *1092  affecting their shares by deciding not to
appeal, the fiduciary has no basis for challenging an order to which they do not object. (Bates
v. Ryberg, supra, 40 Cal. at pp. 465-466; Dockray v. O'Leary, supra, 286 Mass. at pp. 591-592
[190 N.E. at pp. 798-799]; In re Fusz' Estate, supra, 397 S.W.2d at p. 595 [“ 'The rule appears
to be based on the acquiescence of the beneficiaries.' ”]; Bryant v. Thompson, supra, 128 N.Y. at
pp. 433-434, 435 [28 N.E. at pp. 523-525]; In re Musser's Estate, supra, 341 Pa. at p. 8 [17 A.2d
at p. 414] [“An executor may not challenge distribution to legatees merely because he thinks the
court erred in ordering it when, in fact, the distributees do not object. [Citations.] A stakeholder,
ordered to pay out of funds held by him, is not aggrieved by a distribution which he considers
objectionable but which is satisfactory to the distributees.”]; In re Reeves' Estate, supra, 62 S.D.
618 [256 N.W. at p. 114].)


As a necessary corollary of this rule, this court has held that a fiduciary is not aggrieved by, and
therefore cannot appeal from, an order determining whether an action by a beneficiary is a contest
within the meaning of a no contest clause. (Estate of Murphy, supra, 145 Cal. at p. 467.) In Estate
of Murphy, an executrix sought to appeal the question of whether two devisees under a will had
contested the will and had therefore forfeited their devises under the will's no contest clause. We
held that the executrix could not appeal the issue of whether the devisees had violated the no contest
clause. “This is a question in which, as executrix, the appellant has no interest, and which she
cannot have decided on this appeal. It does not affect the executrix in her representative capacity.
It concerns only the rights of the residuary devisees. In such cases the executrix 'cannot litigate the
claims of one set of legatees against the others at the expense of the estate' (Bates v. Ryberg, 40
Cal. 465), nor maintain an appeal.” (Estate of Murphy, supra, 145 Cal. at p. 467; accord, Smith v.
Esslinger, supra, 26 Cal.App.4th at pp. 584-585 [trustee is not aggrieved by and may not appeal
from order under section 21320 determining that trust beneficiary's proposed action was not a
contest within the meaning of the trust's no contest clause].)


In considering the same question, New York's highest court likewise concluded that an executor
may not appeal the question of whether a beneficiary has violated the no contest clause of a will.
(Bryant v. Thompson, supra, 128 N.Y. at pp. 432-435 [28 N.E. at pp. 523-525]; accord, Krause
v. Tullo (Mo.App. 1992) 835 S.W.2d 488, 490.) In Estate of Ferrall, this court cited Bryant v.
Thompson as an example of an order “merely determining which beneficiaries are entitled to share
in a particular fund.” (Estate of Ferrall, supra, 33 Cal.2d at p. 204.)
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This court's decision in Estate of Murphy, supra, 145 Cal. 464, dictates the result here. An order
under section 21320 determines only whether a beneficiary's proposed action amounts to “a contest
within the terms of the no *1093  contest clause” of the written instrument in question. In Estate
of Murphy, at page 467, this court held that fiduciaries could not appeal from such orders. Thus,
the trustee in this case may not appeal from the section 21320 order.


This result is an inevitable consequence of the general rule that a fiduciary may not appeal from
an order determining the shares of various beneficiaries. A section 21320 order determines only
whether the beneficiary in question will remain a beneficiary if he or she takes the proposed action
or instead will lose his or her share of the property administered under the written instrument.
As such, a section 21320 order only determines the relative allocation of the property among the
beneficiaries—the share that each beneficiary under the instrument will receive. A section 21320
order does not increase or decrease the amount of property administered under the instrument.
It cannot either authorize or prohibit the beneficiary from taking the proposed action; it only
determines what the consequence of the proposed action will be to the beneficiary's interest in the
property administered under the instrument.


Estate of Murphy recognized that such an order presents only the conflicting claims of
beneficiaries. (Estate of Murphy, supra, 145 Cal. at p. 467.) Here, for example, the only effect of
the trial court's section 21320 order determining that Montello's proposed action is not a contest
under the terms of the no contest clause of the trust is that if Montello so acts, she will not forfeit
her share under the trust and the other beneficiaries will not thereby have their shares increased.
Like any other “order[] merely determining which beneficiaries are entitled to share in a particular
fund” (Estate of Ferrall, supra, 33 Cal.2d at p. 204), an order determining whether a beneficiary
has forfeited his or her share under the no contest clause of a written instrument does not aggrieve
the fiduciary administering the instrument and the fiduciary therefore cannot appeal it. (Estate of
Murphy, supra, 145 Cal. at p. 467.)


To permit a fiduciary to appeal from an order under section 21320 would be to allow the fiduciary to
represent the interests of one group of beneficiaries against those of another beneficiary, precisely
what a fiduciary is not permitted to do. A fiduciary's duty of impartiality among beneficiaries is
fundamental. (§ 16003; Estate of Lynn (1952) 109 Cal.App.2d 468, 473 [240 P.2d 1001] [“The
executor is the representative of all the legatees and devisees and its 'duty was, and doubtless now
is, to stand indifferent to all claimants, and not to favor one above the other, until the decision
becomes final ....' ” (Italics original.)]; Rest.2d Trusts, § 183.) If a trustee were permitted to appeal
a section 21320 order, the trustee, by choosing sides and using the trust's resources (which, as here,
may be substantial) to work to *1094  increase the amount flowing to the other beneficiaries at
the expense of the beneficiary making the application, would necessarily violate this fundamental
duty. 3
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3 The majority seems to assume that trustees would necessarily appeal only from trial court
orders granting section 21320 applications. Nothing in the majority's holding, however,
would preclude the trustee from appealing from a ruling denying a section 21320 application,
either alone or in concert with the beneficiary who made the application, or tells the trustee
how to choose which side in the dispute to take and on which to spend the trust's resources.


Because the conclusion this court reached in Estate of Murphy is sound and is dictated by our other
rulings on when a fiduciary is aggrieved and may bring an appeal, I would, unlike the majority,
continue to adhere to it and would apply it to this case. Accordingly, I would hold that the trustee
here, in his capacity as trustee, is not aggrieved by the trial court's determination under section
21320 that Montello's proposed action will not be a contest within the terms of the trust's no
contest clause. The other beneficiaries of the Goulet trust whose shares would increase if Montello
forfeited under the no contest clause were, of course, aggrieved parties who could have appealed
the section 21320 order. None of them, however, chose to do so. 4


4 Because in this case the trust is a devisee under the will, the trust is presumably aggrieved
to the same extent as any other devisee under the will by the trial court's determination that
Montello's proposed action (her claim against the estate) is not a contest of the will within
the meaning of the will's no contest clause. The trustee, as representative of the trust, could
therefore appeal that order to the same extent that any other devisee could; there would
seem little point in doing so, however, because the will's no contest clause only revokes
the contestant's interest in the estate, and Montello, while a beneficiary of the trust, is not
a devisee of the will and has no interest in the estate (see Prob. Code, § 34, subd. (b)
[beneficiary of trust that receives devise under a will is not a devisee of the will]).


III
The majority, however, overrules Estate of Murphy and thereby disrupts without justification our
well-developed body of law delineating when a fiduciary is aggrieved by an order for purposes
of appeal. The majority claims it is justified in doing so by the passage of time since Estate of
Murphy was decided and because in its view the statutory scheme has changed. (Maj. opn., ante,
at p. 1082, fn. 6.) Neither point is well taken. 5  *1095


5 The majority also dwells on the fact that Estate of Murphy was decided by three justices
sitting in department. At the time, this court decided cases both in bank (with all seven
justices participating) and in departments of three justices. If the majority means to suggest
that Estate of Murphy should be accorded lesser precedential value because it was decided
in department, the majority is wrong. As this court said in Niles v. Edwards (1892) 95 Cal.
41, 42 [30 P. 134], “[u]nder the constitution of this state, there is but one supreme court, and
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the jurisdiction which is vested in it may be exercised either in Bank or in Department; and
in either case its exercise is of equal import.”


Contrary to the majority's assertion, the passage of time ordinarily strengthens, rather than
undermines, the precedential force of a decision. That is certainly the case here, where Estate of
Murphy is but a specific application of a larger principle of the law of trusts and estates that has
been consistently adhered to for over a century and that the majority does not question.


The majority also errs in concluding that the statutory scheme governing appeals by fiduciaries
has changed. The requirement that the trustee must be aggrieved in order to appeal has not
changed. (Code Civ. Proc., § 902.) And the requirement that the trustee act impartially towards
all beneficiaries has not changed. (Prob. Code, § 16003; Estate of Ferrall, supra, 33 Cal.2d at p.
204; Roach v. Coffey, supra, 73 Cal. at p. 282.)


The majority points to two statutes, section 16000 and section 21322, that it contends form a new
“statutory scheme” authorizing appeals by fiduciaries from section 21320 orders. (Maj. opn., ante,
at pp. 1082, 1085 & fns. 6, 9.) Section 16000 sets forth the trustee's duty to administer the trust
in accordance with the trust instrument. The majority asserts that the trustee's duty under section
16000 is a new duty that undermines Estate of Murphy's holding that fiduciaries may not appeal
from orders determining whether a beneficiary's action is a contest within the terms of a no contest
clause. Not so. It has long been the rule that trustees are bound by the trust instrument. (Civ.
Code, former § 2258, subd. (a), enacted in 1872 and repealed by Stats. 1986, ch. 820, § 7, p. 2730
[“A trustee must fulfill the purpose of the trust, as declared at its creation, and must follow all
the directions of the trustor given at that time ....” (Italics added.)]; Bryson v. Bryson (1923) 62
Cal.App. 170, 175 [216 P. 391].) And, as I explain further at a later point, a trustee's duty to follow
the trust instrument does not authorize a trustee to appeal from a court order determining the rights
of beneficiaries in order to champion a contrary view of the trust instrument that would increase
the share of some beneficiaries at the expense of other beneficiaries. 6


6 The majority, in a related argument, asserts that a trustee must be permitted to appeal even
when no beneficiary objects to the trial court's section 21320 order. As I have discussed in
the text above, however, this court and others have observed that when the beneficiaries
have acquiesced, a fiduciary has no legitimate interest in appealing from a court order
fixing the relative shares of the beneficiaries. (See, e.g., Bates v. Ryberg, supra, 40 Cal.
at pp. 465-466 [“if [the beneficiaries] are satisfied with the distribution [the fiduciary]
cannot complain because some have received less than they are entitled to”].) A trustee
who seeks to appeal when the beneficiaries choose not to, in addition to breaching the duty
of impartiality by favoring some beneficiaries over others, becomes nothing more than an
officious intermeddler stirring up a matter that all of the interested parties were content to
let lie.
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Nor does section 21322 support the majority's position. Section 21322, in conjunction with section
1220, sets forth the parties entitled to notice of a *1096  section 21320 proceeding. Where, as
here, the trust settlor is deceased and the settlor's estate is under administration at the time the
section 21320 application is made, sections 21322 and 1220 provide for notice to the personal
representative (a designation that includes the executor or administrator, see § 58, subd. (a)) of a
decedent's estate but do not provide for notice to the trustee of any trust established by the decedent.
In this case, however, because the trust is a devisee under the will, under the law applicable at the
time the trustee, like any other devisee, could have made an appearance in the estate administration
proceedings or filed a “request for special notice,” either of which would have thereby entitled
the trustee to notice of all proceedings in the estate administration, including the section 21320
proceeding. (See former § 1220, subds. (a)(2)(B) & (b) and present § 1250.)


The majority argues that the notice requirements of sections 21322 and 1220 evidence a legislative
intent that “fiduciaries be involved in litigation of [section 21320] applications” through the appeal
stage. (Maj. opn., ante, at p. 1085.) The majority's assertion is contrary to this court's previous
holding that the mere fact that a fiduciary receives notice of a proceeding does not give the fiduciary
standing to litigate the matter at issue. (Estate of Friedman (1917) 176 Cal. 226, 228 [168 P. 21]
[although executor must be named and served in proceeding to determine beneficiaries of estate,
executor has no right to litigate for or against any beneficiary; “his name is inserted as a party
solely for the purpose of giving him information of the proceeding”]; see also Estate of Lynn,
supra, 109 Cal.App.2d at p. 473 [executor's right to notice of proceeding to determine interests of
various beneficiaries in estate does not give executor standing to participate in or appeal such a
determination; notice “is only for the purpose of keeping him informed”].)


More fundamentally, the majority is mistaken when it asserts: “The statutory scheme contains
no limitation on the fiduciary's participation at the appeal stage or at any other point. If the
Legislature had meant for any such limitation to exist, it presumably could have said so.” (Maj.
opn., ante, at p. 1085.) In Code of Civil Procedure section 902, the Legislature has in clear and
unmistakable terms imposed limitations on a party's right to appeal. Under section 902, a party
must be aggrieved to appeal. The fact of providing notice to a party can neither determine nor
alter whether a party possesses an interest in the proceeding that makes it aggrieved by the court's
order. For the reasons I have set forth above, the trustee has no interest in the competing claims
of various beneficiaries to share in the trust and therefore cannot be aggrieved by the trial court's
ruling as to whether a beneficiary's action is a contest; whether the trustee receives notice of the
proceeding *1097  cannot change the requirement that the trustee remain disinterested or make
the trustee an aggrieved party.


Finally, even if the majority were correct that a fiduciary who has been given notice of the pendency
of a trial court proceeding is aggrieved for purposes of standing to appeal, the provision for notice is
simply irrelevant here. The trustee never made an appearance in the trial court or filed a request for
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special notice and thus had no right to notice of the section 21320 proceeding. The trustee did not
oppose Montello's section 21320 application; only the special administrator of the estate opposed
Montello's section 21320 application. 7  Because the trustee did not have a right to notice in this
case and did not litigate in the trial court in opposition to Montello's application, the argument that
a fiduciary with the right to notice is aggrieved for purposes of appeal is beside the point.


7 Nor is it significant in this regard that the same person, Ferry, was both trustee of the
Goulet trust and special administrator of Goulet's estate. This court has been quite careful
to consistently observe the “basic distinctions” between a trustee of a trust and a personal
representative of an estate. (Estate of Beach (1975) 15 Cal.3d 623, 637 [125 Cal.Rptr. 570,
542 P.2d 994].) Even when, as here, the same person was named both trustee and executor,
this court has emphasized that that person's “powers and duties as executor were just as
distinct from [his] powers and duties as trustee as if the will had named [someone else] as
trustee.” (Id. at pp. 637-638; accord, Goad v. Montgomery (1898) 119 Cal. 552, 561 [51 P.
681] [“The fact that the two offices are held successively by the same individuals does not
give to them in the exercise of one office the power that had been conferred for the exercise
of the other. Their rights and duties as executors were quite distinct from the duties imposed
upon them as trustees ....”].)


There is little force to the majority's remaining arguments. The majority attempts to analogize a
trustee's appeal from a section 21320 order to the exception recognized in In re Heydenfeldt (1897)
117 Cal. 551 [49 P. 713], and Estate of Kessler, supra, 32 Cal.2d at pages 369-371, that permits
appeals by fiduciaries from orders requiring the fiduciary to make interim payments out of the
property they administer before the rights of all creditors and beneficiaries to that property have
been fully determined. This analogy fails. It is based on a failure to distinguish between the section
21320 proceeding, which merely determines the effect of the beneficiary's proposed action on the
interest that the beneficiary would otherwise possess under the terms of the instrument, and the
substance of the underlying action proposed by the beneficiary (here, Montello's claim against
Goulet's estate).


The orders that this court held to be appealable in In re Heydenfeldt and Estate of Kessler were
orders that required the fiduciary to make interim payment out of property being administered by
the fiduciary before a final accounting and final distribution of the property occurred. The order
appealed in In re Heydenfeldt, supra, 117 Cal. at page 552, was an order *1098  directing the
executors of an estate to make an interim payment to redeem certain land from a foreclosure sale;
the order appealed from in Estate of Kessler, supra, 32 Cal.2d at page 368, was an order directing
the executors of an estate to make an interim payment of attorney fees to the guardian ad litem
of a beneficiary. Estate of Kessler also lists orders of partial distribution and orders for family
allowances as other examples of interim payment orders that a fiduciary may appeal. (Estate of
Kessler, supra, 32 Cal.2d at p. 368.) These orders, by requiring interim payments to particular
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claimants before the rights of all claimants have been determined, all present the potential for
causing inequitable treatment to other claimants who are paid later. For example, an order directing
interim payment in full of one creditor's claim would unfairly prefer that creditor if there were
insufficient assets to pay all creditors in full; and a partial distribution order would unfairly prefer
one beneficiary if there were insufficient funds to pay all devises in full.


By contrast, a section 21320 order is not an order that compels any payment, interim or final,
by the trustee or any other fiduciary. The section 21320 order does not determine the merits of
the beneficiary's proposed action, such as Montello's proposed creditor's claim; it only determines
what effect the proposed action would have on the beneficiary's interest. Because a section 21320
order presents none of the dangers of the interim payment orders at issue in In re Heydenfeldt,
supra, 117 Cal. at page 552, and Estate of Kessler, supra, 32 Cal.2d at page 368, the exception
of those cases does not apply.


Nor does the particular nature of the beneficiary's proposed action in this case—a creditor's claim
against an estate of which the trust is a devisee—cause the trustee to be aggrieved by the section
21320 determination. The section 21320 order does not create the creditor's claim against the
estate, does not determine the merits of the claim, and is not a precondition to the beneficiary's
bringing the claim against the estate. Here, for example, Montello possessed her creditor's claim
against Goulet's estate before she brought the section 21320 proceeding and she could have filed
her claim against the estate whether or not she brought the section 21320 proceeding. Nor does
the section 21320 order modify the terms of the trust in any way. The section 21320 order only
determines whether the beneficiary will share in the trust or will instead be barred from doing so by
the no contest clause. Moreover, even if Montello brings her claim against the estate and prevails
on it, she will have no right to insist on an interim payment of her claim. (Prob. Code, § 11422.)


The majority also asserts, without supporting authority, that the trustee has a duty at the trial court
level to litigate adversarily a section 21320 application by a beneficiary, and that therefore it would
be anomalous for the *1099  trustee to litigate this issue at the trial court level and yet not be
aggrieved for purposes of appeal. (Maj. opn., ante, at p. 1082.) In Estate of Murphy, supra, 145
Cal. at page 467, however, this court held, to the contrary, that the fiduciary there could neither “
'litigate' ” in the trial court nor “maintain an appeal” on the issue of whether the beneficiary's action
was a contest within the meaning of no contest clause. (See also Estate of Hite (1909) 155 Cal.
436, 456 [101 P. 443] [It is “the established doctrine in this state that an executor or administrator
as such has no part to play in contests between heirs, devisees, or legatees disputing regarding the
distribution of the estate.”].) A trustee's strict fiduciary duty of impartiality forecloses any other
result. (See Estate of Murphy, supra, 145 Cal. at p. 467.) Moreover, as I have previously noted,
the trustee in this case did not litigate Montello's section 21320 application in the trial court and
did not have a right to notice of Montello's application.
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In any event, even if a trustee could properly litigate in the trial court the question of whether a
beneficiary's proposed action amounts to a contest, it still would not follow that the trustee could
be aggrieved by the court's answer. One hundred years ago, New York's highest court explained
in Bryant v. Thompson, supra, 128 N.Y. at pages 432-435 [28 N.E. at pages 523-525], a case this
court has previously relied upon for guidance in this area of the law (see Estate of Ferrall, supra,
33 Cal.2d at p. 204), why even in cases where a fiduciary has the right to request instruction from
a trial court as to whether a beneficiary's action is a contest within the meaning of a no contest
clause, the fiduciary is not aggrieved by and may not appeal the court's resulting order. At issue in
Bryant was whether, under the no contest clause of a will, the decedent's daughter had contested
the will and thereby forfeited her devise in favor of the decedent's widow. In the court's words:


“There were two parties who had a pecuniary interest in the decision of the question involved in
the case,—the daughter, who is satisfied with the result, as it is in her favor, and the widow, who
does not appeal. The judgment rendered in the court to which the [executors] resorted in the first
instance is a perfect protection to them in the disposition of the fund in accordance therewith, and
in the performance of every duty growing out of the legacy to the daughter under the provisions of
the will. This being true, what interest have the [executors] in the further prosecution of the action?
They had an interest, and it was their duty, to procure a judicial determination of the questions
presented by the facts alleged, but no interest or duty in obtaining a decision according to some
view of the law that they may have themselves entertained, or have been advised by counsel....


“The [executors] are not seeking any benefit for themselves in the action. They have simply asked
the judgment and advice of the court in regard to *1100  the disposition of property belonging to
others, which is in their care and keeping. The court has given the judgment and advice prayed for,
and the real beneficiaries do not complain.... [T]he right [of appeal] is limited to a party aggrieved.
In this case the executors and trustees under a will, having asked the court for directions in regard
to their duty, and for a judgment as to which of two parties is entitled to a certain bequest, which
directions and judgment are given and acquiesced in by both of the alleged claimants of the fund,
the [executors] are not aggrieved, within the meaning of the statute, by the judgment rendered.”
(Bryant v. Thompson, supra, 128 N.Y. at pp. 433-435 [28 N.E. at pp. 524-525].)


Other courts too have recognized that the fact that a fiduciary may seek guidance from the court as
to the rights of various beneficiaries under a written instrument does not give the fiduciary standing
to bring an appeal after the court has provided the requested guidance. (Dockray v. O'Leary, supra,
286 Mass. at pp. 591-592 [190 N.E. at pp. 798-799] [“The executor having, in his official capacity,
brought all interested parties before the probate court fulfilled his whole duty and had no further
interest in the outcome of the suit except to abide by and carry out the instructions of the court in
the distribution of the estate. [Citations.] ... As executor he properly sought the instructions of the
court.... [A]ll other parties in interest, since they filed no appeal, must be taken to be satisfied with
the instructions given ....”]; In re Reeves' Estate, supra, 62 S.D. 618 [256 N.W. at p. 114] [“The
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trustee has no interest in the matter save to perform his duty, whatever it may be adjudicated to
be.... All parties joined in asking the circuit court to direct the trustee whether to pay the money
in question to the widow or to the son. The court gave the requested direction, and if the mother
and son are satisfied the trustee will have to be, and he has no right to seek to litigate the matter
further at the expense of the trust estate.”]; In re Maher's Estate, supra, 195 Wash. at p. 132 [79
P.2d at p. 987] [“While it is [an administrator's] duty to assist the court before which the probate
proceeding is pending, in ascertaining the persons who, in fact and in law, are justly entitled to
receive the estate, when the court, after a proper hearing, has determined the matter and designated
the persons who are entitled to receive the estate, as to that phase of the proceeding the interest
of the administrator ceases.”].) Thus, even if the majority were correct that a trustee could litigate
against a beneficiary in a section 21320 proceeding in the trial court, that would not authorize the
trustee to appeal from such a determination.


The majority also asserts that allowing trustees to appeal from section 21320 determinations
concerning trust no contest clauses, despite creating an additional burden on our appellate courts,
will minimize litigation overall *1101  because, the majority assumes, such proceedings will
involve creditor claims against estates of which the trust is a devisee “that, if pursued, would likely
wind up being litigated.” (Maj. opn., ante, at p. 1085.) This statement is completely without factual
support in its assumption that a claim made by a beneficiary of a trust against an estate of which the
trust is a devisee will generally be spurious and therefore will be rejected and litigated. The majority
also offers no support for its assumption that proposed creditor claims by trust beneficiaries against
estates of which the trusts are devisees form the bulk of section 21320 proceedings concerning
trusts such that permitting appeals of section 21320 orders by trustees generally will be more than
offset by a reduction in litigation between estates and creditors who are trust beneficiaries.


Finally, the Legislature has directed, both with respect to trusts generally and with respect to section
21320 proceedings specifically, that the common law governs except as it has been modified by
statute. (Prob. Code, §§ 15002, 21301.) No statute has modified the common law on the question
of whether a fiduciary is aggrieved by and may appeal from an order determining whether a
beneficiary's action is a contest within the meaning of a no contest clause. Estate of Murphy, supra,
145 Cal. 464, is the common law of California on that question; its answer is that a fiduciary is not
aggrieved by and may not appeal a determination as to whether a beneficiary's action is a contest,
and the Legislature has directed us to adhere to that answer.


The Court of Appeal correctly applied the rule of Estate of Murphy, supra, 145 Cal. 464, and
dismissed the trustee's appeal because the trustee was not aggrieved by the trial court's order under
section 21320 determining that Montello's creditor's claim against Goulet's estate was not a contest.
Accordingly, I would affirm the judgment of the Court of Appeal.
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Mosk, J., concurred. *1102
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76 Cal.App.5th 685
Court of Appeal, Fourth District, Division 3, California.


Jorge Luis ESTRADA et al., Plaintiffs and Appellants,
v.


ROYALTY CARPET MILLS, INC., Defendant and Appellant.


G058397, G058969
|


Filed 3/23/2022


Synopsis
Background: Employees at carpet manufacturing facilities brought action against employer
alleging representative claims under Private Attorneys General Act (PAGA) and class claims
for purported meal and rest period violations, derivative claims for wage statement and waiting
time penalties, violation of the Unfair Competition Law (UCL), and claim for declaratory relief.
Following initial certification of two classes with multiple subclasses, denial of pretrial motion
to decertify class, and bench trial, the Superior Court, Orange County, No. 30-2013-00692890,
Randall J. Sherman, J., decertified subclass, dismissed related PAGA claims as unmanageable,
and entered judgment awarding damages and interest to remaining class and certain individual
plaintiffs. Employees appealed, and employer cross-appealed.


Holdings: The Court of Appeal, Moore, Acting P.J., held that:


[1] employer's on-premises meal policy was unlawful, entitling employees to premium pay;


[2] employer was not entitled to offset amount of premium pay awarded for meal period violations
against employees' regular pay during meal periods;


[3] employer had good faith dispute as to lawfulness of on-premises meal policy, and thus certain
employees' releases of their right to premium pay were valid;


[4] amendment to complaint to allege meal period violation at additional facility related back to
prior complaint;


[5] time-record evidence created rebuttable presumption of employers' class liability, shifting
burden to employer to show individualized issues of liability required for decertification;
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[6] trial court's error in failing to apply presumption was prejudicial, warranting new trial;


[7] employees were entitled to 7% prejudgment interest, not 10% prejudgment interest; and


[8] employer's good faith dispute as to lawfulness of meal policy rendered it not liable for any
derivative waiting time penalties.


Affirmed in part, reversed in part, and remanded with directions.


Procedural Posture(s): On Appeal; Motion to Decertify Class; Judgment; Motion for
Prejudgment Interest; Other.


West Headnotes (67)


[1] Labor and Employment Meal or break periods
An employer generally must provide a 30-minute meal period to all employees who work
more than five hours, and a second 30-minute meal period to employees who work more
than ten hours. Cal. Lab. Code § 512(a).


[2] Labor and Employment Meal or break periods
An employee's first meal period must occur no later than five hours after work begins, and
the second period must occur no later than ten hours after work begins. Cal. Lab. Code
§ 512(a).


[3] Labor and Employment Meal or break periods
Meal periods by employees must be taken either on duty or off duty, and unless the
employee is relieved of all duty during a 30 minute meal period, the meal period shall be
considered an “on duty” meal period and counted as time worked. Cal. Lab. Code § 512(a).


[4] Labor and Employment Meal or break periods
On-duty meal periods are only permitted by written agreement between parties when
nature of work prevents an employee from being relieved of all duty; absent such
circumstances, employer is obligated to provide “off-duty” meal period in which employee
is relieved of all duty during 30-minute meal period. Cal. Lab. Code § 512(a).
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[5] Labor and Employment Meal or break periods
Employer's on-premises meal policy, which prevented employees from leaving facility
during their 30-minute meal periods, was noncompliant with requirement that employees
be free to leave premises, and thus employees were entitled to premium pay for meal period
violation; although employees were relieved of duty and paid wages during meal periods,
they were not free to come and go as they pleased. Cal. Lab. Code §§ 226.7(c), 512(a).


[6] Labor and Employment Meal or break periods
When taken off duty, the meal period requirement is satisfied if the employee (1) has at
least 30 minutes uninterrupted, (2) is free to leave the premises, and (3) is relieved of all
duty for the entire period. Cal. Lab. Code § 512(a).


[7] Labor and Employment Meal or break periods
Employers must afford employees uninterrupted half-hour meal periods in which they are
relieved of any duty or employer control and are free to come and go as they please. Cal.
Lab. Code § 512(a).


[8] Labor and Employment Meal or break periods
Nonexempt worker must be free to attend to any personal business he or she may choose
during the unpaid meal period. Cal. Lab. Code § 512(a).


[9] Labor and Employment Meal or break periods
If an employer does not provide an employee with a compliant meal period, then the
employer must provide the employee with premium pay for the violation. Cal. Lab. Code
§§ 226.7(c), 512(a).


[10] Labor and Employment Damages and Amount of Recovery
Employer, which had noncompliant on-premises meal policy prohibiting employees from
leaving facility, was not entitled to offset amount of premium pay awarded for meal period
violations by regular pay it paid to employees during their meal periods; premium pay
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compensated employees for noneconomic injuries they suffered due to deprivation of
compliant meal period and did not compensate employees for time worked. Cal. Lab. Code
§§ 226.7(c), 512(a).


[11] Labor and Employment Meal or break periods
Labor and Employment Damages and Amount of Recovery
Noncompliant meal periods deny employees time free from employer control that is often
needed to be able to accomplish important personal tasks, and statute mandating award of
premium pay for deprivation of a compliant meal period provides the only compensation
for these injuries. Cal. Lab. Code §§ 226.7(c), 512(a).


[12] Labor and Employment Damages and Amount of Recovery
Labor and Employment Amount awarded
Even minor infringement of meal period triggers premium pay obligation, and an
employee receives the full amount of premium pay regardless of the extent of the violation.
Cal. Lab. Code §§ 226.7(c), 512(a).


[13] Labor and Employment Amount awarded
Whether an employer provides a shortened meal period or no meal period at all, the
employee receives one additional hour of pay for the violation. Cal. Lab. Code §§ 226.7(c),
512(a).


[14] Labor and Employment Meal or break periods
Labor and Employment Release
Employer had good faith dispute as to lawfulness of its on-premises meal policy, and thus
employees' releases of their right to premium pay for meal period violations were valid,
though policy was ultimately determined to be unlawful; employer's position that it could
restrict employee freedom of movement during meal periods if it provided relief from duty
and regular wages was not so untenable as to constitute bad faith, especially given prior
precedent that focused on relief from duty and suggested meal period requirements might
vary from industry to industry, fact that employers needed only to pay regular wages for
on-duty meal periods, not premium pay, and statements on Department of Labor Standards
Enforcement's website. Cal. Lab. Code §§ 206(a), 206.5(a), 512(a).
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[15] Labor and Employment Payment of wages in general
Labor and Employment Release
Wages are not considered “due” and unreleasable unless they are required to be paid; when
a bona fide dispute exists, the disputed amounts are not “due,” and the bona fide dispute can
be voluntarily settled with a release and a payment, even if the payment is for an amount
less than the total wages claimed by the employee. Cal. Lab. Code §§ 206(a), 206.5(a).


[16] Labor and Employment Payment of wages in general
Labor and Employment Release
Wages are not “due,” and thus are releasable by the employee, if there is a good faith
dispute as to whether they are owed. Cal. Lab. Code §§ 206(a), 206.5(a).


[17] Labor and Employment Actions
Pretrial Procedure Capacity
A court cannot dismiss a Private Attorneys General Act (PAGA) representative claim
based on manageability. Cal. Lab. Code § 2698 et seq.


[18] Labor and Employment Actions
Parties Representative and Class Actions
A representative action under the Private Attorneys General Act (PAGA) is not a
class action; the latter is a procedural device for aggregating claims when the parties
are numerous, and it is impracticable to bring them all before the court, and in
comparison, PAGA claims are administrative law enforcement actions that are different
from conventional civil suits. Cal. Lab. Code § 2698 et seq.


[19] Labor and Employment Actions
Purpose of Private Attorneys General Act (PAGA) is to augment the limited enforcement
capability of the Labor Workforce Development Agency (LWDA) by empowering
employees to enforce the Labor Code as representatives of the Agency; accordingly, a
PAGA claim is an enforcement action between the LWDA and the employer, with the
PAGA plaintiff acting on behalf of the government. Cal. Lab. Code § 2698 et seq.
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[20] Labor and Employment Penalties
Civil penalties recovered in a Private Attorneys General Act (PAGA) action are recovered
on the state's behalf and are intended to redress future injuries, not future injuries. Cal.
Lab. Code § 2698 et seq.


[21] Parties Superiority, manageability, and need
Manageability is a key requirement for class certification.


[22] Labor and Employment Actions
Unlike typical civil action, Private Attorneys General Act (PAGA) claims are effectively
administrative enforcement actions; plaintiff acts as proxy or agent of state's labor law
enforcement agencies and represents same legal right and interest as state labor law
enforcement agencies, namely, recovery of civil penalties that otherwise would have been
assessed and collected by Labor Workforce Development Agency (LWDA). Cal. Lab.
Code § 2698 et seq.


[23] Labor and Employment Actions
Private Attorneys General Act (PAGA) is a civil action only in the sense that its designated
forum is the trial courts; PAGA plaintiffs are still mere proxies for the state, bringing what
would otherwise be an administrative regulatory enforcement action on its behalf, and the
action is still subject to the same legal rights and interests as the state. Cal. Lab. Code §
2698 et seq.


[24] Labor and Employment Actions
Private Attorneys General Act (PAGA) litigant's status as proxy or agent of state is not
merely semantic; it reflects PAGA litigant's substantive role in enforcing labor laws on
behalf of state law enforcement agencies. Cal. Lab. Code § 2698 et seq.


[25] Labor and Employment Actions
Labor and Employment Evidence



http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Ia9018890ab0c11ec8d7de70df31b6f95&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2203/View.html?docGuid=Ia9018890ab0c11ec8d7de70df31b6f95&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2698&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2698&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/287/View.html?docGuid=Ia9018890ab0c11ec8d7de70df31b6f95&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/287k35.7/View.html?docGuid=Ia9018890ab0c11ec8d7de70df31b6f95&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Ia9018890ab0c11ec8d7de70df31b6f95&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2192/View.html?docGuid=Ia9018890ab0c11ec8d7de70df31b6f95&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2698&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2698&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Ia9018890ab0c11ec8d7de70df31b6f95&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2192/View.html?docGuid=Ia9018890ab0c11ec8d7de70df31b6f95&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2698&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2698&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Ia9018890ab0c11ec8d7de70df31b6f95&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2192/View.html?docGuid=Ia9018890ab0c11ec8d7de70df31b6f95&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2698&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Ia9018890ab0c11ec8d7de70df31b6f95&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2192/View.html?docGuid=Ia9018890ab0c11ec8d7de70df31b6f95&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=Ia9018890ab0c11ec8d7de70df31b6f95&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2200/View.html?docGuid=Ia9018890ab0c11ec8d7de70df31b6f95&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Estrada v. Royalty Carpet Mills, Inc., --- Cal.Rptr.3d ---- (2022)
76 Cal.App.5th 685, 2022 WL 855568, 2022 Daily Journal D.A.R. 2906


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


When facing Private Attorneys General Act (PAGA) representative claims with
individualized circumstances and vast numbers of allegedly aggrieved employees, courts
may, where appropriate and within reason, limit witness testimony and other forms of
evidence when determining the number of violations that occurred and the amount of
penalties to assess. Cal. Civ. Proc. Code § 128(a)(3, 8); Cal. Lab. Code § 2699(a, f, g).


[26] Labor and Employment Actions
Labor and Employment Penalties
Unlike a class action, absent employees do not own a personal claim for Private Attorneys
General Act (PAGA) civil penalties, and whatever personal claims the absent employees
might have for relief are not at stake; rather, the civil penalties awarded under PAGA are
intended to punish the wrongdoer and to deter future misconduct. Cal. Lab. Code § 2698
et seq.


[27] Labor and Employment Penalties
In a Private Attorneys General Act (PAGA) action, if plaintiffs are unable to show
widespread violations affecting unrepresented employees in a reasonable manner, the court
shall award penalties to the aggrieved employees to the extent of plaintiffs' proof. Cal.
Lab. Code § 2698 et seq.


[28] Limitation of Actions Amendment of Pleadings
An amended complaint is considered a new action for purposes of the statute of limitations
only if the claims do not relate back to an earlier, timely filed complaint.


[29] Limitation of Actions Amendment of Pleadings
Under the “relation-back doctrine,” an amendment relates back to the original complaint,
and thus is not considered a new action for purposes of the statute of limitations, if the
amendment: (1) rests on the same general set of facts; (2) involves the same injury; and
(3) refers to the same instrumentality.


[30] Limitation of Actions Amendment of Pleadings
An amended complaint relates back to an earlier complaint, and thus is not considered a
new action for purposes of the statute of limitations, if it is based on the same general set of
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facts, even if the plaintiff alleges a different legal theory or new cause of action; however,
the doctrine will not apply if the plaintiff seeks by amendment to recover upon a set of
facts entirely unrelated to those pleaded in the original complaint.


[31] Limitation of Actions Intervention or bringing in new parties
An amended pleading that adds a new plaintiff will not relate back to the filing of the
original complaint for purposes of the statute of limitations if the new party seeks to
enforce an independent right or to impose greater liability against the defendants.


[32] Limitation of Actions Amendment of Pleadings
The primary consideration when applying the relation back doctrine to determine whether
an amended complaint is considered a new action for purposes of the statute of limitations
is whether the prior complaint provided the defendant with sufficient notice of the claim
in the amended complaint.


[33] Limitation of Actions Nature of statutory limitation
Limitation of Actions Amendment of Pleadings
The purpose behind statutes of limitation is to provide defendants with adequate notice of
claims, so they have sufficient time to prepare a defense, and this purpose is met when a
new claim is based on the same facts as a prior complaint.


[34] Limitation of Actions Amendment of Pleadings
In applying the relation back doctrine to determine whether an amended complaint is
considered a new action for purposes of the statute of limitations, courts should consider
the state's strong policy of deciding cases on their merits.


[35] Appeal and Error Time for proceedings;  limitations and laches
When plaintiffs' argument as to relation back of claims in an amended complaint, for
purposes of the statute of limitations, involves the application of law to undisputed facts,
the Court of Appeal's review is de novo.
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[36] Limitation of Actions Nature of action in general
Amendment to complaint to allege meal period violation by employer's on-premises meal
policy at additional facility related back to prior complaint against employer asserting
violations arising from untimely meal periods at two other facilities, for purposes of four-
year statute of limitations; meal period claim for additional facility was based in same facts,
injury, and instrumentality as prior complaint's meal period claims, while exact nature of
noncompliant meal periods at the facilities was different, the two theories were grounded in
employees' overall allegations that employer was not providing its employees at the three
facilities with compliant meal periods and premium pay, and prior complaint provided
sufficient notice of on-premises meal policy claims. Cal. Lab. Code §§ 226.7, 512(a).


[37] Parties Mode of bringing in parties
Where claim that employer's on-premises meal policy at additional facility was unlawful
related back to prior complaint, employees who worked at other facilities were entitled
to amend the complaint to add employees from that additional facility who had standing
to bring that claim.


[38] Parties Mode of making substitution
Parties Amendment of Defects
If the cause of action alleged against the defendant would not be wholly different after
amendment, a complaint filed by a party without standing may be amended to substitute
in the real party in interest.


[39] Limitation of Actions Substitution of parties
An amendment to substitute in the real party in interest is entitled to relation-back effect.


[40] Parties Mode of making substitution
Parties Amendment of Defects
The effect of plaintiff's lack of standing is simply that plaintiff needs to amend the
complaint to substitute in a real party in interest as plaintiff; therefore, in general, courts
liberally allow amendments for the purpose of permitting plaintiffs who lack or have lost
standing to substitute as plaintiffs the true real parties in interest.
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[41] Parties Factors, grounds, objections, and considerations in general
Parties Identification of class;  subclasses
Party advocating class treatment must demonstrate existence of ascertainable and
sufficiently numerous class, well-defined community of interest, and substantial benefits
from certification that render proceeding as class superior to alternatives.


[42] Parties Representation of class;  typicality
Parties Community of interest;  commonality
Community of interest requirement for class certification embodies three factors: (1)
predominant common questions of law or fact; (2) class representatives with claims or
defenses typical of class; and (3) class representatives who can adequately represent class.


[43] Appeal and Error Parties;  class certification
In exception to customary rule of appellate practice, Court of Appeal reviews trial court's
rationale for its order decertifying a class, whereas the customary rule is to review result
of court's order, not its rationale; thus, the Court of Appeal reviews only the reasons the
court stated for its decertification order, and will reverse if those reasons do not support
the order.


[44] Parties Community of interest;  commonality
Where class certification ruling is based on predominance of common questions, ultimate
question is whether issues which may be jointly tried, when compared with those requiring
separate adjudication, are so numerous or substantial that maintenance of class action
would be advantageous to judicial process and to litigants; the answer hinges on whether
theory of recovery advanced by proponents of certification is, as analytical matter, likely
to prove amenable to class treatment.


[45] Parties Community of interest;  commonality
As general rule, if defendant's liability can be determined by facts common to all members
of class, class will be certified even if members must individually prove their damages;
however, class treatment is not appropriate if every member of alleged class would be
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required to litigate numerous and substantial questions determining his individual right to
recover following class judgment on common issues.


[46] Parties Community of interest;  commonality
Granting of class certification requires a determination that group, rather than individual,
issues predominate.


[47] Appeal and Error Class actions
Trial court's class decertification order is reviewed for abuse of discretion.


[48] Appeal and Error Class actions
Trial court's class decertification order generally will not be disturbed unless (1) it is
unsupported by substantial evidence, (2) it rests on improper criteria, or (3) it rests on
erroneous legal assumptions.


[49] Courts Discretion of court in general
All exercises of discretion must be guided by applicable legal principles.


[50] Appeal and Error Construction, Interpretation, or Application of Law
Courts Discretion of court in general
If the court's decision is influenced by an erroneous understanding of applicable law or
reflects an unawareness of the full scope of its discretion, the court has not properly
exercised its discretion under the law; therefore, a discretionary order based on an
application of improper criteria or incorrect legal assumptions is not an exercise of
informed discretion and is subject to reversal.


[51] Labor and Employment Working time
Parties Decertification
Parties Employees
Time-record evidence created rebuttable presumption of employer's class liability in
providing late first meal periods and failing to provide second meal periods, and thus
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burden shifted to employer to show that employees were provided with compliant meal
periods but chose to work instead, creating individualized issues of liability, as required
to decertify class; evidence was presented that, prior to lawsuit alleging meal-period
violations, there were late first meal violation rates of 69% and 70% at two facilities, which
dropped to 11% and 7%, respectively, after lawsuit was filed, and that second meal periods
were unrecorded 98% and 99.6% of the time at the two facilities, which remained the same
after lawsuit. Cal. Lab. Code §§ 226.7, 512(a).


[52] Parties Evidence;  pleadings and supplementary material
Parties Employees
In the wage and hour context, a class may establish commonality, as required for class
certification, by showing a uniform policy or practice that causes members to miss or take
late meal breaks.


[53] Parties Employees
Mere existence of a lawful break policy will not defeat class certification of rest break
claims in the face of actual contravening policies and practices that, as a practical matter,
undermine the written policy and do not permit breaks.


[54] Labor and Employment Working time
Rebuttable presumption that an employee was not provided a compliant meal period,
which arises if time records show missed, sort, or delayed meal periods with no indication
that premium pay was provided, derives from an employer's duty to maintain accurate
records of meal periods. Cal. Lab. Code §§ 226.7, 512(a).


[55] Labor and Employment Working time
Employers can rebut the presumption that an employee was not provided a compliant meal
period, which arises if time records show missed, sort, or delayed meal periods with no
indication that premium pay was provided, by presenting evidence that employees had in
fact been provided compliant meal periods during which they chose to work. Cal. Lab.
Code §§ 226.7, 512(a).


[56] Judgment Labor and employment
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Labor and Employment Working time
Parties Evidence;  pleadings and supplementary material
Trial Reception of Evidence
Rebuttable presumption that an employee was not provided a compliant meal period,
which arises if time records show missed, sort, or delayed meal periods with no indication
that premium pay was provided, affects all stages of a case after it is raised, including
summary judgment, class certification, and trial. Cal. Lab. Code §§ 226.7, 512(a).


[57] Labor and Employment Working time
New Trial Harmless error
Trial court's error during bench trial in failing to apply presumption of employer's
class liability in providing late first meal periods and failing to provide second meal
periods when considering employer's mid-trial motion to decertify class was prejudicial,
warranting new trial; trial court spent significant time pointing out employees' inconsistent
testimony, indicating that it was material factor in court's finding that employee choice
created too many individualized issues, and court might have ruled differently had its
analysis started from the presumption that employer was liable for meal period violations
and had burden of showing that employees were provided with compliant meal periods
but chose to work instead, creating individualized issues of liability. Cal. Lab. Code §§
226.7, 512(a).


[58] Appeal and Error Relation Between Error and Final Outcome or Result
An error is prejudicial if the reviewing court concludes, based on its review of the entire
record, that it is reasonably probable that the trial court would have reached a result
more favorable to the appellant absent the error; “reasonable probability” means merely a
reasonable chance, more than an abstract possibility, a probability sufficient to undermine
confidence in the outcome.


[59] Interest Computation of rate in general
Employees' recovery of premium pay for meal period violations was not action brought
for the nonpayment of wages, as would entitle employees to prejudgment interest rate of
10%, and thus employees' prejudgment interest rate was 7%; nonpayment of wages was
not gravamen of a premium-pay violation, but rather it was the failure to provide required
meal and rest breaks that triggered the violation. Cal. Civ. Code § 3289(b); Cal. Lab. Code
§§ 218.6, 226.7, 512(a).
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[60] Interest Prejudgment Interest in General
Primary purpose of award of prejudgment interest is to compensate plaintiff for loss of
use of money during period before entry of judgment, in order to make plaintiff whole.


[61] Interest Computation of rate in general
Absent statutory provision specifically governing type of claim at issue, prejudgment
interest rate is 7%.


[62] Labor and Employment Payment on termination of employment
If an employer discharges an employee, the wages earned and unpaid at the time of
discharge are due and payable immediately.


[63] Labor and Employment Penalties
Purpose of statutes providing that if an employer willfully fails to pay any wages of an
employee who is discharged, the wages of the employee shall continue as a penalty from
the due date thereof at the same rate until paid or until an action therefor is commenced, but
the wages shall not continue for more than 30 days, is to compel the immediate payment
of earned wages upon a discharge. Cal. Lab. Code §§ 201, 203.


[64] Labor and Employment Penalties
An objective standard is applied to determination of whether there is a good faith dispute
that any wages were due, as would preclude imposition of waiting time penalties against
the employer. Cal. Lab. Code § 203; Cal. Code Regs. tit. 8, § 13520(a).


[65] Labor and Employment Penalties
Employer had good faith dispute as to whether its on-premises meal policy was lawful
and whether employees were owed premium pay based on that policy, and thus employer's
failure to pay employees premium pay upon separation was not willful, and employer was
not liable for any derivative waiting time penalties, even though policy was ultimately
determined to be unlawful; employer's position that it could restrict employee freedom
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of movement during meal periods if it provided relief from duty and regular wages was
not so untenable as to amount to bad faith, especially given prior precedent that focused
on relief from duty and suggested meal period requirements might vary from industry to
industry. Cal. Lab. Code §§ 203, 226.7; Cal. Code Regs. tit. 8, § 13520(a).


[66] Appeal and Error Defects, objections, and amendments
Employees made no attempt in to show any error in trial court's analysis denying their
claim that employer's wage statements failed to reflect premium pay that they were due,
so as to entitle them to wage statement penalties, and thus Court of Appeal would not
consider that issue, on appeal following bench trial; employees did not discuss trial court's
analysis of their wage statement claim, and they failed to cite precedent on which trial court
relied, employees' argument did not address trial court's ruling, and while employer's brief
highlighted employees' failure to discuss trial court's reasoning, employees' reply brief
failed to include any argument on the wage statement claim. Cal. Lab. Code §§ 226(a),
226.7.


[67] Appeal and Error Form and requisites in general
Appeal and Error References to Record
To demonstrate error, appellant must present meaningful legal analysis supported by
citations to authority and citations to facts in the record that support the claim of error.


Appeal from an order and judgment of the Superior Court of Orange County, Randall J.
Sherman, Judge. Affirmed in part, reversed in part and remanded with directions. (Super. Ct. No.
30-2013-00692890)


Attorneys and Law Firms


Ginez, Steinmetz & Assoc., Rudy Ginez, Jr.; CE Smith Law Firm and Clifton E. Smith, Santa
Ana, for Plaintiffs and Appellants.


Baker & Hostetler, Daniel F. Lula, Costa Mesa, Vartan S. Madoyan, Los Angeles, and Joseph S.
Persoff for Defendant and Appellant.
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OPINION


MOORE, ACTING P. J.


*1  The plaintiffs in this case were employees at three separate carpet manufacturing facilities
operated by defendant Royalty Carpet Mills, Inc. (Royalty), which is now known as Royalty
Carpet Mills, LLC. They alleged representative claims under the Private Attorneys General
Act (PAGA; Lab. Code § 2698 et seq.), 1  and class claims primarily based on purported meal
and rest period violations. They sought premium pay under section 226.7 for these violations
and asserted derivative claims for waiting time and wage statement penalties, among others.
The trial court initially certified two classes: one for employees that worked at a facility in
Porterville (the Porterville class) and another for employees that worked in two separate facilities
in Orange County (the Dyer/Derian class). Following the presentation of evidence at trial, the
court decertified the Dyer/Derian class and then entered judgment. The results were mixed and
both sides appeal.


1 All further undesignated statutory references are to the Labor Code.


Plaintiffs make several contentions on appeal: (1) certain releases in settlement agreements that
Royalty made with individual class members prior to trial are invalid; (2) the court erred in finding
the Porterville class's meal period claim, which was added in an amended complaint, did not relate
back to any prior complaint; (3) the court abused its discretion by decertifying the Dyer/Derian
class; (4) the court incorrectly applied a seven percent prejudgment interest rate to premium pay
awarded under section 226.7 rather than a 10 percent rate; (5) the court's judgment for Royalty
on the Porterville class's derivative waiting time and wage statement claims was wrong; and (6)
the court mistakenly dismissed the PAGA meal period claims of the Dyer/Derian employees on
unmanageability grounds. As explained in this opinion, we agree with three of these contentions.
We find the court erred in failing to apply the relation back doctrine, in decertifying the Dyer/
Derian class, and dismissing the PAGA claims as unmanageable.


We publish this opinion primarily due to our discussion concerning unmanageable PAGA claims.
Currently, only one published California opinion, Wesson v. Staples the Office Superstore, LLC
(2021) 68 Cal.App.5th 746, 283 Cal.Rptr.3d 846 (Wesson), addresses this issue. It concluded
courts have inherent authority to strike unmanageable PAGA claims. (Id. at pp. 766-767, 283
Cal.Rptr.3d 846.) While we understand the concerns expressed in Wesson, we reach the opposite
conclusion. Based on our reading of pertinent Supreme Court authority, chiefly Arias v. Superior
Court (2009) 46 Cal.4th 969, 95 Cal.Rptr.3d 588, 209 P.3d 923, and Kim v. Reins International
California, Inc. (2020) 9 Cal.5th 73, 259 Cal.Rptr.3d 769, 459 P.3d 1123, we find a court cannot
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strike a PAGA claim based on manageability. These cases have made clear that PAGA claims
are unlike conventional civil suits and, in particular, are not class actions. Allowing dismissal of
unmanageable PAGA claims would effectively graft a class action requirement onto PAGA claims,
undermining a core principle of these authorities. It would also interfere with PAGA's purpose as
a law enforcement mechanism by placing an extra hurdle on PAGA plaintiffs that is not placed on
the state. That said, courts are not powerless when facing unwieldy PAGA claims. Courts may still,
where appropriate and within reason, limit the amount of evidence PAGA plaintiffs may introduce
at trial to prove alleged violations to other unrepresented employees. If plaintiffs are unable to
show widespread violations in an efficient and reasonable manner, that will just reduce the amount
of penalties awarded rather than lead to dismissal.


*2  As for Royalty, it makes two arguments in its cross-appeal. First, it asserts the trial court
incorrectly found it liable to the Porterville class for meal period violations. We find the court
correctly ruled that the meal policy at Porterville, which required employees to remain at the
facility during meal breaks, violated governing law. Second, while the court dismissed the Dyer/
Derian employees' PAGA meal period claim as unmanageable, it awarded the named plaintiffs
individual PAGA penalties. Royalty contends courts cannot award PAGA penalties to individual
plaintiffs because such claims can only be brought in a representative capacity. We need not
address this argument given our finding that the court erred by dismissing the PAGA claim as
unmanageable.


For these reasons, we reverse the trial court's order decertifying the Dyer/Derian class and
dismissing the related PAGA claim as unmanageable, and we affirm and reverse various aspects
of the court's judgment.


I


FACTS AND PROCEDURAL HISTORY


A. The Complaints
Royalty operated warehouses and carpet manufacturing facilities at various locations in California
until June 14, 2017, when it ceased operations. Three facilities are relevant to this appeal. The
first facility was in Porterville, California (Porterville), which is part of Tulare County. The two
other facilities were in Orange County on Dyer Road in Santa Ana (Dyer) and Derian Avenue in
Irvine (Derian). 2
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2 Royalty operated another manufacturing facility located on Red Hill Avenue in Irvine. No
claims were brought on behalf of the employees at trial, so they are irrelevant to this appeal.


Plaintiff Jorge Estrada was a dye weigher at Derian. On December 13, 2013, he filed a complaint
against Royalty alleging causes of action for (1) meal period violations (§§ 226.7, 512, subd. (a));
(2) rest period violations (§ 226.7); (3) waiting time penalties (§ 203); (4) wage statement penalties
(§ 226, subd. (e)); (5) unlawful business practices (Bus. & Prof. Code, § 17200; UCL); and (6)
PAGA penalties (§ 2698, et seq.). All these claims were asserted individually, except for the PAGA
claim. He later filed a first amended complaint, which is immaterial to this appeal.


A second amended complaint (SAC) was filed on October 22, 2014, by Estrada and new plaintiff
Paulina Nava Medina, a mender and creeler at Dyer. The SAC retained the PAGA claim and
realleged Estrada's individual claims as class claims. The proposed class covered Royalty's
employees at Dyer, Derian, and Porterville, specifically, “[a]ll current and former nonexempt
employees of [Royalty], who worked in its carpet manufacturing and warehouse facilities in
California at any time from December 13, 2009, through the date of judgment.”


In 2016, Royalty made settlement proposals to individual putative class members, offering them
payments of varying amounts in exchange for a release of their claims. In all, 232 out of 388
putative class members accepted and entered into settlement agreements with Royalty (about 60
percent of the putative class), while 156 refused. The specific distribution among facilities was
(1) for Dyer, 66 putative class members settled and 59 did not; (2) for Derian, 51 putative class
members settled and 40 did not; and (3) for Porterville, 115 class members settled and 57 did not.


A third amended complaint (TAC), the operative complaint at trial, was filed on November 17,
2016. The TAC's proposed class was virtually the same as the SAC. But, along with Estrada and
Medina, the TAC added 11 new plaintiffs, several of which worked at Porterville. In all, the TAC
alleged seven class claims and one representative PAGA claim: (1) meal period violations, (2)
rest period violations, (3) wage statement penalties, (4) waiting time penalties, (5) penalties under
section 558, (6) PAGA penalties, (7) UCL violations, and (8) declaratory relief. These claims are
summarized below.


*3  Of particular relevance on appeal is plaintiffs' meal period claim. In the SAC, the meal period
claim was primarily based on allegations that Royalty failed to provide timely first meal periods
and deprived employees of second meal periods. The TAC included these theories but also alleged
Porterville had a unique policy that prevented employees from leaving the facility during meal
periods (the on-premises meal policy). Plaintiffs asserted Porterville's on-premises meal policy
was facially unlawful. As for the rest break claim, it was based on allegations that Royalty did
not allow employees at the three facilities to take their required rest breaks or discouraged them
from doing so.
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Plaintiffs' claims for wage statement and waiting time penalties were derivative of their meal and
rest break claims. As background, if an employer fails to provide an employee with a lawful meal or
rest break, section 226.7, subdivision (c) requires the employer to pay the employee “one additional
hour of pay at the employee's regular rate of compensation.” This is commonly known as “premium
pay.” (See Donohue v. AMN Services, LLC (2021) 11 Cal.5th 58, 67-68, 78, 275 Cal.Rptr.3d 422,
481 P.3d 661 (Donohue).) Plaintiffs asserted Royalty failed to provide premium pay for the meal
and rest break violations alleged in their complaint. Due to this failure, they asserted their wage
statements were inaccurate because they did not include the premium pay to which they were
entitled. Likewise, plaintiffs sought waiting time penalties because Royalty failed to provide this
allegedly owed premium pay to employees upon separation from employment.


Plaintiffs' PAGA claim was based on the alleged violations of the Labor Code set forth above, and
their UCL claim was similarly based on the alleged meal and rest period violations. Finally, the new
declaratory relief claim sought to invalidate the releases in the individual settlement agreements
on grounds they were void and unenforceable. 3


3 The section 558 claim was not pursued at trial for unexplained reasons. We note that just
prior to the entry of judgment in this case, our Supreme Court held a plaintiff may not bring
a private right of action under section 558 or seek PAGA penalties for a violation of this
statute. (ZB, N.A. v. Superior Court (2019) 8 Cal.5th 175, 181-182, 252 Cal.Rptr.3d 228,
448 P.3d 239.)


B. Class Certification
Nine of the 13 named plaintiffs moved for class certification in June 2017 (it is unclear why only
nine made the motion). They sought certification of two separate classes. Both classes consisted
of nonexempt employees employed by Royalty between December 13, 2009, and June 14, 2017
(the date Royalty closed), with one class of Porterville workers and another class of Dyer and
Derian workers. Plaintiffs also requested that each class be divided into separate subclasses for
each claim. The motion was heard and partially granted by Judge Kim G. Dunning.


As to the Porterville workers, the court certified a Porterville class consisting of “ ‘[a]ll former
nonexempt, hourly employees of [Royalty], who worked at the Porterville carpet manufacturing
and warehouse facility at any time from December 13, 2009 through June 14, 2017.’ ” The court
also certified three subclasses within the Porterville class: (1) a meal period subclass to determine
whether Porterville's on-premises meal policy was lawful; (2) a rest period subclass to determine
whether Royalty's rest period policies at Porterville were facially lawful; and (3) a release subclass
to determine whether Porterville class members' settlement releases were enforceable.


The court also certified a Dyer/Derian class composed of “ ‘[a]ll former nonexempt, hourly
employees of [Royalty], who worked at either the Dyer or Derian carpet manufacturing and
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warehouse facility at any time from December 13, 2009 through June 14, 2017.’ ” As with the
Porterville class, the court certified three subclasses within this class: (1) a meal period subclass
to determine whether Dyer/Derian class members were provided timely first meal periods and/or
deprived of second meal periods; (2) a rest period subclass to determine whether Royalty's rest
period policies at Dyer and Derian were facially lawful; and (3) a release subclass to determine
whether the Dyer/Derian class members' settlement releases were enforceable.


*4  Finally, the court certified subclasses for all derivative claims tied to the above certified issues,
including claims for premium pay, wages statement penalties, waiting time penalties, and unfair
business practices. Five named plaintiffs were found to be suitable class representatives for the
Dyer/Derian class, and four named plaintiffs were found to be suitable representatives for the
Porterville class.


Prior to trial, Royalty brought a motion to decertify the class, but it was denied due to Royalty's
failure to show changed circumstances warranting decertification.


C. Trial
A bench trial before Judge Randall J. Sherman began in November 2018 and resumed in April and
May 2019. At trial, plaintiffs' case consisted of live testimony from 12 of the 13 named plaintiffs,
deposition testimony from four different managers and officers of Royalty, live testimony from
two of Royalty's human resources employees, and live testimony from an expert witness. After
plaintiffs rested, Royalty moved mid-trial to decertify the classes and for judgment under Code
of Civil Procedure section 631.8.


Following argument on Royalty's motions, the court provided rulings on the issues raised. First,
the court granted judgment as to plaintiffs' third cause of action for wage statement penalties and
fourth cause of action for waiting time penalties. As to the former, the claim failed because the
wage statements accurately reported what was paid. As to the latter, plaintiffs had not shown that
Royalty's failure to pay any wages was willful. Second, the court dismissed the portion of plaintiffs'
PAGA claim based on Porterville's on-premises meal policy due to plaintiffs' failure to exhaust
administrative remedies. Third, it decertified both rest break subclasses due to insufficient evidence
supporting class treatment. But the court denied Royalty's mid-trial request to decertify the Dyer/
Derian meal break subclass, and it required Royalty to put on its defense to this claim. Likewise,
it denied Royalty's motion as to the Porterville class's meal period claim, which was based on the
on-premises meal policy.


Following these rulings, Royalty presented its defense, which included testimony from two former
employees and an expert witness. Plaintiffs then called a rebuttal witness and rested.
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Prior to closing arguments, the court inquired about the proper limitations period for the Porterville
class's meal period claim. Previously, Judge Dunning had found the limitations period for this
claim commenced on December 13, 2009, which was calculated by applying a four-year statute
of limitations to the date the action was filed. But the court noted Porterville's on-premises meal
policy was first alleged in the TAC. Accordingly, it questioned whether the statute of limitations
on this claim should run from the filing of the TAC or a prior complaint. This issue was significant,
as it would greatly affect any recovery of the Porterville class. The court directed the parties to
address this issue in their closing arguments.


D. Rulings and Judgment


1. Class claims
As to the first cause of action for meal period violations, the court issued an order decertifying
the Dyer/Derian meal period subclass. The court found there were too many individualized issues
to support class treatment. That order likewise dismissed the portion of the PAGA claim (sixth
cause of action) based on meal period violations at Dyer and Derian because the individualized
issues made it unmanageable.


*5  With regard to the Porterville class's meal period claims, the court concluded Royalty's on-
premises meal policy was unlawful. But it determined this claim was first asserted in the TAC and
did not relate back to any prior pleading. As such, it found the four-year statute of limitations on
this claim ran backwards from the filing of the TAC, restricting the class recovery for this claim
to violations occurring between November 17, 2012 (four years from the filing date of the TAC),
to June 14, 2017 (the date Royalty closed). 4  Based on these meal period violations, the court
also found Royalty liable to the Porterville class for UCL violations (seventh cause of action). For
the meal period and UCL claims, the court awarded the Porterville class $555,752, consisting of
$436,963 in unpaid premium pay and $118,789 in prejudgment interest calculated at a rate of 7
percent per annum. As explained above, no PAGA penalties (sixth cause of action) were awarded
to the Porterville employees for meal period violations because plaintiffs failed to exhaust their
administrative remedies.


4 The Porterville on-premises meal policy remained in place after Royalty entered into
settlements agreements with individual class members. Since settling Porterville class
members only released claims up to the date of their settlements, the court awarded them
premium pay for the meal period violations that occurred after their settlements were entered
into.


The court also confirmed its prior rulings granting Royalty's mid-trial motions to decertify the
rest break subclasses (second cause of action) and for judgment on plaintiffs' third cause of action
for wage statement penalties and fourth cause of action for waiting time penalties. Finally, as to
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the eighth cause of action concerning the validity of the releases, the court found this issue was
only relevant to the Porterville class's meal period claims since the Dyer/Derian class had been
decertified and it had found no liability on the rest break claims. The court ruled these releases
were valid because there was a bona fide dispute as to whether Royalty owed the Porterville class
any premium pay for meal period violations.


2. Individual claims
Since the trial court decertified the Dyer/Derian meal period subclass, it granted judgment to four
of the named Dyer/Derian plaintiffs on their individual meal period claims and derivative UCL
claims. 5  Though the court dismissed their representative PAGA claims based on unmanageability,
it found the named Dyer/Derian plaintiffs had established individual PAGA violations and awarded
each of them PAGA penalties. These four named plaintiffs were awarded amounts ranging from
$9,516.01 to $27,047.84, consisting of unpaid premium pay, prejudgment interest at a rate of 7
percent, and individual PAGA penalties.


5 The parties do not explain why only four of the five class representatives for the Dyer/Derian
class were awarded damages. But it appears one of the class representatives did not testify
at trial and, consequently, was not awarded any damages.


The court entered judgment on January 16, 2020. Both sides now appeal the judgment, and
plaintiffs also appeal the court's order decertifying the Dyer/Derian meal period subclass and
dismissing the related Dyer/Derian PAGA claim as unmanageable.


II


DISCUSSION


Plaintiffs assert several errors on appeal. First, the court erroneously ruled the releases were valid.
Second, the court improperly failed to apply the relation back doctrine to the statute of limitations
for the Porterville class's meal period claims. Third, the court's decision to decertify the Dyer/
Derian meal period subclass was incorrect. Fourth, the court should have applied a prejudgment
interest rate of 10 percent rather than 7 percent to the unpaid premium pay awarded. Fifth, the
court erred by failing to award the Porterville class waiting time and wage statement penalties.
Sixth, the court wrongly dismissed as unmanageable the Dyer/Derian plaintiffs' PAGA claim that
was based on meal period violations.


Royalty makes two arguments in its cross-appeal. First, it contends Porterville's on-premises meal
policy is lawful, and, therefore, the Porterville class is not owed any premium pay for meal period
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violations. Second, it claims the court erred in awarding PAGA penalties to individual plaintiffs
because PAGA claims can only be brought in a representative capacity. The issues raised by
Royalty all overlap with various issues raised by plaintiffs. We begin our analysis with these
overlapping issues and then address plaintiffs' remaining arguments.


*6  In short, we agree with plaintiffs' contentions that the trial court should have applied the
relation back doctrine, erred in decertifying the Dyer/Derian meal period subclass, and wrongly
dismissed as unmanageable the portion of the Dyer/Derian PAGA claim based on meal period
violations. As to the remaining arguments, we either disagree with them or find they no longer
need to be addressed based on our other rulings.


A. Meal Period Premiums
Both appeal and cross-appeal require us to determine whether Royalty's on-premises meal policy
was lawful. Royalty claims the court erred by ruling the policy was unlawful and awarding
the Porterville class premium pay for meal period violations based upon it. Plaintiffs fervently
disagree. Indeed, they assert there is no good faith dispute that the on-premises meal policy was
lawful, and they maintain Royalty clearly owed Porterville class members premium pay for these
obvious Labor Code violations. Further, because no good faith dispute exists on these issues, they
contend any settlement releases of premium pay for these meal period violations are invalid. We
agree with the court that the on-premises meal policy was unlawful, and, as such, Royalty owed
the Porterville class premium pay. We also agree with the court's finding that Royalty had a good
faith dispute that its on-premises meal policy was legal and, therefore, the settlement releases of
premium pay arising from this policy are valid. We start by evaluating the lawfulness of the on-
premises meal policy.


1. The on-premises meal policy
[1]  [2] “An employer generally must provide a 30-minute meal period to all nonexempt
employees who work more than five hours, and a second 30-minute meal period to employees who
work more than 10 hours.” (Lampe v. Queen of the Valley Medical Center (2018) 19 Cal.App.5th
832, 847, 228 Cal.Rptr.3d 279.) The first meal period must occur no later than five hours after
work begins, and the second period must occur no later than 10 hours after work begins. (Brinker
Restaurant Corp. v. Superior Court (2012) 53 Cal.4th 1004, 1041-1042, 139 Cal.Rptr.3d 315, 273
P.3d 513 (Brinker).) Both meal periods can be waived by agreement under certain conditions. The
first meal period can be waived if the employee works no more than six hours in a day, and the
second can be waived if the employee works no more than 12 hours in a day and the first meal
period was not waived. (§ 512, subd. (a).) “If an employer fails to provide an employee a meal ...
period in accordance with a state law, ... the employer shall pay the employee one additional hour
of pay at the employee's regular rate of compensation for each workday that the meal ... period
is not provided.” (§ 226.7, subd. (c).)
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[3]  [4] Meal periods must be taken either on duty or off duty. “ ‘Unless the employee is relieved
of all duty during a 30 minute meal period, the meal period shall be considered an “on duty” meal
period and counted as time worked.’ ” (Brinker, supra, 53 Cal.4th at p. 1035, 139 Cal.Rptr.3d
315, 273 P.3d 513.) On-duty meal periods are only permitted by written agreement between the
parties when the nature of the work prevents an employee from being relieved of all duty. (Ibid.)
“[A]bsent such circumstances, an employer is obligated to provide an ‘off-duty’ meal period ... in
which the employee ‘is relieved of all duty during [the] 30-minute meal period.’ ” (Ibid.)


[5] The relevant aspects of Porterville's on-premises meal policy are largely undisputed.
Nonexempt workers at Porterville were relieved of all duty during their 30-minute lunch period
but were required to remain at the facility. Importantly, Royalty paid the Porterville workers their
regular wages during meal periods, but it did not give them premium pay for having to remain
on the premises. Royalty insists its on-premises meal policy was lawful because its workers were
relieved of duty and paid wages during the meal period. We are unconvinced.


*7  [6]  [7]  [8]  [9] It is uncontested the meal periods at issue were taken off duty, not on duty.
When taken off duty, the “meal period requirement is satisfied if the employee (1) has at least 30
minutes uninterrupted, (2) is free to leave the premises, and (3) is relieved of all duty for the entire
period.” (Brinker, supra, 53 Cal.4th at p. 1036, 139 Cal.Rptr.3d 315, 273 P.3d 513, italics added.)
“Employers must afford employees uninterrupted half-hour periods in which they are relieved of
any duty or employer control and are free to come and go as they please.” (Id. at p. 1037, 139
Cal.Rptr.3d 315, 273 P.3d 513, italics added.) “ ‘The worker must be free to attend to any personal
business he or she may choose during the unpaid meal period.’ ” (Id. at p. 1036, 139 Cal.Rptr.3d
315, 273 P.3d 513.) “If an employer does not provide an employee with a compliant meal period,
then the employer must provide the employee with premium pay for the violation.” (Donohue,
supra, 11 Cal.5th at pp. 67-68, 275 Cal.Rptr.3d 422, 481 P.3d 661.) Since Porterville workers were
not free to leave the premises, Royalty's on-premises meal policy was noncompliant, so it was
obligated to provide premium pay to these employees.


Royalty maintains Brinker's primary emphasis for off-duty meal periods was relieving employees
of work, not freedom of movement. It cites various portions of Brinker that describe the employer's
obligation as relieving its employees of duty without mentioning freedom of movement. It also
cites a portion of Brinker summarizing the Court's holding: “[t]he employer satisfies [its meal
period] obligation if it relieves its employees of all duty, relinquishes control over their activities
and permits them a reasonable opportunity to take an uninterrupted 30-minute break, and does not
impede or discourage them from doing so. What will suffice may vary from industry to industry
....” (Brinker, supra, 53 Cal.4th at p. 1040, 139 Cal.Rptr.3d 315, 273 P.3d 513, italics added.) Based
on these citations, Royalty suggests the core requirement of off-duty meal periods is relief from
duty and that freedom of movement, while important, can vary based on industry.
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It is true that Brinker primarily mentions relief from duty as the hallmark of off-duty meal periods,
and it does so at a far greater rate than freedom of movement. Still, it contains several unambiguous
statements that employees must be given freedom of movement for an employer to satisfy the
off-duty meal period requirement. Though Royalty relieved the Porterville class members of duty
during their meal periods, it did not provide compliant meal periods because workers were not free
to leave the premises. (Brinker, supra, 53 Cal.4th at pp. 1036-1037, 139 Cal.Rptr.3d 315, 273 P.3d
513.) Consequently, these workers are owed premium pay for these noncompliant meal periods.
(Id. at p. 1018, 139 Cal.Rptr.3d 315, 273 P.3d 513; Donohue, supra, 11 Cal.5th at pp. 67-68, 275
Cal.Rptr.3d 422, 481 P.3d 661.) We need not decide whether certain industries may restrict their
employees' freedom of movement during meal breaks. Even if there is some flexibility to this
standard, Royalty has not cited anything in the record showing an exception to the general rule
is warranted here.


Royalty also compares off-duty meal periods to off-duty rest periods. For the latter, our Supreme
Court has suggested employers can lawfully require employees to remain on the premises. (See
Augustus v. ABM Security Services, Inc. (2016) 2 Cal.5th 257, 270, 211 Cal.Rptr.3d 634, 385 P.3d
823.) Royalty contends the same should be true for off-duty meal periods. Not so. The Court has
unequivocally stated employers must afford employees meal periods in which they “are free to
come and go as they please.” (Brinker, supra, 53 Cal.4th at p. 1037, 139 Cal.Rptr.3d 315, 273 P.3d
513.) Further, there are material differences between rest breaks and meal breaks namely, their
length. “Because rest periods are 10 minutes in length [citation], they impose practical limitations
on an employee's movement. That is, during a rest period an employee generally can travel at most
five minutes from a work post before returning to make it back on time. Thus, one would expect
that employees will ordinarily have to remain on site or nearby. This constraint, which is of course
common to all rest periods, is not sufficient to establish employer control.” (Augustus, at p. 270,
211 Cal.Rptr.3d 634, 385 P.3d 823.) The analogy to rest periods is unpersuasive since meal periods
are three times longer and are not subject to the same time constraints.


2. Offsets to premium pay
*8  [10] As a fallback argument, Royalty suggests the amount of premium pay awarded by
the court should be offset by the regular wages it paid to Porterville employees during their
meal periods. But no offset applies because premium pay under section 226.7 serves a different
purpose than wages. Rather than compensating employees for time worked, it is awarded for the
noneconomic injuries suffered by them due to deprivation of a compliant meal period.


[11] “Section 226.7 is not aimed at protecting or providing employees' wages. Instead, the statute
is primarily concerned with ensuring the health and welfare of employees by requiring that
employers provide meal and rest periods as mandated ....” (Kirby v. Immoos Fire Protection, Inc.
(2012) 53 Cal.4th 1244, 1255, 140 Cal.Rptr.3d 173, 274 P.3d 1160.) Even if the employee “is
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paid for the 30 minutes of work, the employee has been deprived of the right to be free of the
employer's control during the meal period.” (Murphy v. Kenneth Cole Productions, Inc. (2007)
40 Cal.4th 1094, 1104, 56 Cal.Rptr.3d 880, 155 P.3d 284.) Noncompliant meal periods “den[y]
employees time free from employer control that is often needed to be able to accomplish important
personal tasks.” (Id. at p. 1113, 56 Cal.Rptr.3d 880, 155 P.3d 284.) “Section 226.7 provides the
only compensation for these injuries.” (Id. at p. 1104, 56 Cal.Rptr.3d 880, 155 P.3d 284.)


[12]  [13] Moreover, “even a minor infringement of the meal period triggers the premium pay
obligation.” (Donohue, supra, 11 Cal.5th at pp. 67-68, 275 Cal.Rptr.3d 422, 481 P.3d 661.) “In
the meal period context, an employee receives the full amount of premium pay ... regardless of
the extent of the violation. [Citations.] In other words, whether an employer provides a shortened
meal period or no meal period at all, the employee receives one additional hour of pay.” (Id. at
p. 69, 275 Cal.Rptr.3d 422, 481 P.3d 661.) “The premise of this approach is that even relatively
minor infringements on meal periods can cause substantial burdens to the employee.” (Ibid.) “By
requiring premium pay for any violation, no matter how minor, the structure makes clear that
employers must provide compliant meal periods whenever such a period is triggered.” (Ibid.)


3. Validity of class members' releases
[14] Porterville class members that settled with Royalty released, among other things, their right
to any premium pay for meal period violations owed up to the date of the settlement. Plaintiffs
claim these releases are invalid. They contend Royalty's on-premises meal policy was patently
unlawful, and Royalty could not settle this claim to avoid its obvious premium pay obligations. We
agree with the trial court that Royalty had a good faith dispute as to the lawfulness of this policy,
and, therefore, the releases at issue are valid. 6


6 The parties dispute the proper standard of review. Royalty believes the substantial evidence
standard applies, while plaintiffs assert our review is de novo. We need not decide since our
decision would be the same under either standard.


The applicable statute is section 206.5, subdivision (a), which prevents an employer from
“requir[ing] the execution of a release of a claim or right on account of wages due, or to become
due, ... unless payment of those wages has been made. A release required or executed in violation of
the provisions of this section shall be null and void as between the employer and the employee.” (§
206.5, subd. (a).) This statute is read along with section 206, subdivision (a), which states that
in wage disputes, “the employer shall pay ... all wages, or parts thereof, conceded by him to be
due, leaving to the employee all remedies he might otherwise be entitled to as to any balance
claimed.” (§ 206, subd. (a); Watkins v. Wachovia Corp. (2009) 172 Cal.App.4th 1576, 1586-1587,
92 Cal.Rptr.3d 409.)
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*9  [15]  [16] Together, these statutes “prohibit[ ] employers from coercing settlements by
withholding wages concededly due. [W]ages are not considered ‘due’ and unreleasable under
Labor Code section 206.5, unless they are required to be paid under Labor Code section 206. When
a bona fide dispute exists, the disputed amounts are not ‘due,’ and the bona fide dispute can be
voluntarily settled with a release and a payment—even if the payment is for an amount less than
the total wages claimed by the employee.” (Watkins v. Wachovia Corp., supra, 172 Cal.App.4th at
pp. 1586-1587, 92 Cal.Rptr.3d 409.) In other words, “ ‘wages are not “due” if there is a good faith
dispute as to whether they are owed.’ ” (Chindarah v. Pick Up Stix, Inc. (2009) 171 Cal.App.4th
796, 802, 90 Cal.Rptr.3d 175.)


As discussed above, Royalty contends the Porterville on-premises meal policy is lawful and
disputes owing Porterville class members any premium pay. While we disagree, Royalty's position
is not so untenable as to constitute bad faith. As set forth above, Brinker primarily focused on relief
from duty and suggested meal period requirements “may vary from industry to industry.” (Brinker,
supra, 53 Cal.4th at p. 1040, 139 Cal.Rptr.3d 315, 273 P.3d 513.) Further, employers need only
pay regular wages for on-duty meal periods, not premium pay. (Id. at pp. 1035-1036, 1039-1040,
139 Cal.Rptr.3d 315, 273 P.3d 513.) From this, it was not unreasonable for Royalty to believe it
could restrict employee freedom of movement during meal periods if it provided relief from duty
and regular wages.


Royalty's position is also supported by statements on the Frequently Asked Questions (FAQ)
section of the Department of Labor Standards Enforcement's website. For example, Royalty cites
a portion of the FAQ containing the following guidance:


“Q. Can my employer require that I stay on its premises during my meal period?”


“A. Yes, your employer can require that you remain on its premises during your meal period, even
if you are relieved of all work duties. However[,] if that occurs, you are being denied your time
for your own purposes and in effect remain under the employer's control and thus, the meal period
must be paid. [I]f you are required to eat on the premises, a suitable place for that purpose must be
designated. ‘Suitable’ means a sheltered place with facilities available for securing hot food and
drink or for heating food or drink, and for consuming such food and drink.” (Italics added.)


This guidance fails to mention premium pay and suggests on-premises meal policies are legally
compliant if employees are paid wages. In response, plaintiffs cite a portion of the FAQ stating that
“to satisfy its obligation to provide a meal period, an employer must actually relieve employees
of all duty, relinquish control over their activities, permit them a reasonable opportunity to take an
uninterrupted 30-minute break (in which they are free to come and go as they please), and must
not impede or discourage employees from taking their meal period.” They then quote a separate
section of the FAQ stating that “[i]f an employer fails to provide an employee a meal period in
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accordance with an applicable IWC Order, the employer must pay one additional hour of pay at
the employee's regular rate of pay for each workday that the meal period is not provided.”


These portions of the FAQ do not clearly state Royalty had to provide premium pay and regular
wages if it required employees to remain on premises during meal periods. Rather, based on the
portion of the FAQ Royalty cites, Royalty could reasonably conclude it could satisfy its meal
period obligation by paying employees their regular wages during meal periods.


B. The Dyer/Derian Employees' PAGA Claim
*10  The trial court dismissed the Dyer/Derian employees' representative PAGA meal period claim
due to unmanageability. It then awarded PAGA penalties to the named Dyer/Derian plaintiffs
in an individual capacity. On appeal, plaintiffs maintain PAGA claims have no manageability
requirement. Relatedly, Royalty cross-appeals on grounds the court improperly awarded individual
PAGA penalties to four Dyer/Derian plaintiffs, arguing PAGA claims can only be brought in a
representative capacity. Since we agree with plaintiffs that a trial court cannot dismiss a PAGA
claim based on manageability, we need not address Royalty's cross-appeal.


1. Manageability
[17] The trial court's order decertifying the Dyer/Derian meal break subclass also dismissed
“[t]he meal break-related claims that Plaintiffs bring for the Dyer and Derian locations under
[PAGA] ... because, for the various reasons noted [in the decertification order], there are numerous
individualized issues that render Plaintiffs' PAGA meal break claims unmanageable.” 7  Since we
conclude a court cannot dismiss a PAGA claim based on manageability, we reverse this portion of
the order and remand for further proceedings in light of this opinion.


7 The court's statement of decision provides “[t]he court did not award PAGA penalties for
Dyer and Derian employees who were not named plaintiffs because plaintiffs failed to show
Labor Code violations as to them.” This failure to find Labor Code violations, however, was
tied to the court's decision to dismiss the PAGA claim as unmanageable. The court explained
in its oral ruling that it was awarding PAGA penalties to individual plaintiffs because “there
[was] no group of [aggrieved] employees” due to its decision to decertify the class.


We know of only one published California case that has considered whether a trial court may
dismiss an unmanageable PAGA claim. A recently decided case, Wesson, supra, 68 Cal.App.5th
at pages 765-766, 283 Cal.Rptr.3d 846, held that “courts have inherent authority to ensure
that PAGA claims can be fairly and efficiently tried and, if necessary, may strike a claim that
cannot be rendered manageable.” It reasoned, “[a] PAGA action may ... cover a vast number
of employees, each of whom may have markedly different experiences relevant to the alleged
violations. Under those circumstances, determining whether the employer committed Labor Code
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violations with respect to each employee may raise practical difficulties and may prove to be
unmanageable.” (Ibid.) “[A] court is [not] powerless to address the challenges presented by large
and complex PAGA actions and is [not] bound to hold dozens, hundreds, or thousands of minitrials
involving diverse questions, depending on the breadth of the plaintiff's claims. [C]ourts have
inherent authority to manage litigation with the aim of protecting the parties' rights and the courts'
ability to function. [Citation.] [T]rial courts may ... exercise their inherent authority to ensure
the manageability of PAGA claims and, if necessary, may preclude the use of this procedural
device.” (Id. at pp. 766-767, 283 Cal.Rptr.3d 846.) That is, courts may strike PAGA claims deemed
to be unmanageable.


Aside from Wesson, federal district courts disagree as to whether PAGA claims can be struck
based on to manageability. Some courts believe allowing dismissal of unmanageable PAGA
claims conflicts with PAGA's purpose. “PAGA contemplates civil penalties for ‘a violation’ of
the California Labor Code ..., which will often require individualized assessments of liability.
[Citations.] The purpose of PAGA ‘is to incentivize private parties to recover civil penalties
for the government that otherwise may not have been assessed and collected by overburdened
state enforcement agencies.’ [Citation.] Holding that individualized liability determinations make
representative PAGA actions unmanageable, and therefore untenable, would impose a barrier on
such actions that the state law enforcement agency does not face when it litigates those cases
itself. [Citations.] Imposing such a requirement, found nowhere in PAGA itself and apparently
not imposed upon the government, would ‘obliterate [the] purpose’ of representative PAGA
actions. [Citation.] Seeking civil penalties on behalf of aggrieved employees may make plaintiff's
case difficult to prove, and may require evidence regarding a significant number of individual
employees. But PAGA actions are unlike class actions; they are ‘distinct in purpose and function
from a purely procedural rule,’ ... the purpose of PAGA is not ‘to allow a collection of individual
plaintiffs to sue the same defendant in one consolidated action for the sake of convenience and
efficiency.’ [Citation.] In short, the imposition of a manageability requirement—which finds its
genesis in [class action procedure]—makes little sense in this context.” (Zackaria v. Wal-Mart
Stores, Inc. (C.D. Cal. 2015) 142 F.Supp.3d 949, 959-960 (Zackaria).)


*11  In contrast, district courts that have struck unmanageable PAGA claims have done so on
similar grounds as Wesson. They believe PAGA claims can be stricken “where establishing liability
based on Labor Code violations would be unmanageable due to the individualized assessments
required to prove violations based on the plaintiff's allegations and the defendant's evidence of
the necessary inquiries.” (Amiri v. Cox Communications California, LLC (C.D. Cal. 2017) 272
F.Supp.3d 1187, 1193-1194.) Like Wesson, these district courts have determined unmanageable
PAGA claims can be struck under the court's inherent authority. Such power is not “ ‘ “governed ...
by rule or statute but by the control necessarily vested in courts to manage their own affairs so
as to achieve the orderly and expeditious disposition of cases.” ’ ” (Valadez v. CSX Intermodal
Terminals, Inc. (N.D. Cal. 2018) 298 F.Supp.3d 1254, 1266.)
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[18]  [19]  [20] After reviewing both perspectives, we respectfully disagree with Wesson and
agree with the reasoning of the district courts that have refused to dismiss PAGA claims based
on manageability. As our Supreme Court has clarified, “ ‘a representative action under PAGA is
not a class action.’ ” (Kim v. Reins International California, Inc., supra, 9 Cal.5th at pp. 86-87,
259 Cal.Rptr.3d 769, 459 P.3d 1123.) “The latter is a procedural device for aggregating claims
‘when the parties are numerous, and it is impracticable to bring them all before the court.’ ” (Ibid.)
In comparison, PAGA claims are administrative law enforcement actions that “are different
from conventional civil suits. The Legislature's sole purpose in enacting PAGA was ‘to augment
the limited enforcement capability of the [Labor Workforce Development Agency (LWDA)] by
empowering employees to enforce the Labor Code as representatives of the Agency.’ [Citations.]
Accordingly, a PAGA claim is an enforcement action between the LWDA and the employer, with
the PAGA plaintiff acting on behalf of the government.” (Id. at p. 86, 259 Cal.Rptr.3d 769, 459
P.3d 1123.) The civil penalties recovered in a PAGA action are “recovered on the state's behalf
[and] are intended to ‘remediate present violations and deter future ones,’ not to redress employees'
injuries.” (Ibid.)


[21] Due to their differences, our Supreme Court has held that PAGA plaintiffs need not meet class
action certification requirements when pursuing PAGA penalties. (Arias v. Superior Court, supra,
46 Cal.4th at p. 975, 95 Cal.Rptr.3d 588, 209 P.3d 923; see Kim v. Reins International California,
Inc., supra, 9 Cal.5th at pp. 86-87, 259 Cal.Rptr.3d 769, 459 P.3d 1123.) As district courts have
noted, though, dismissal of a claim based on manageability is rooted in class action procedure.
(Zackaria, supra, 142 F.Supp.3d at pp. 958-959.) Indeed, manageability is a key requirement for
class certification. (Duran v. U.S. Bank National Assn. (2014) 59 Cal.4th 1, 28-29, 172 Cal.Rptr.3d
371, 325 P.3d 916.) Accordingly, requiring that PAGA claims be manageable would graft a crucial
element of class certification onto PAGA claims, undercutting our Supreme Court's prior holdings.


[22]  [23]  [24] Moreover, unlike a typical civil action, PAGA claims are effectively
administrative enforcement actions. The plaintiff acts “as the proxy or agent of the state's labor
law enforcement agencies” and “represents the same legal right and interest as state labor
law enforcement agencies—namely, recovery of civil penalties that otherwise would have been
assessed and collected by the [LWDA].” (Arias v. Superior Court, supra, 46 Cal.4th at p. 986,
95 Cal.Rptr.3d 588, 209 P.3d 923.) “PAGA is a civil action only in the sense that its designated
forum is the trial courts. PAGA plaintiffs are still mere proxies for the state, bringing what would
otherwise be an administrative regulatory enforcement action on its behalf. The action is still
subject to the same legal rights and interests as the state.” (LaFace v. Ralphs Grocery Company
(2022) 75 Cal.App.5th 388, ––––, ––– Cal.Rptr.3d –––– (LaFace).) “[A] PAGA litigant's status
as ‘the proxy or agent’ of the state [citation] is not merely semantic; it reflects a PAGA litigant's
substantive role in enforcing our labor laws on behalf of state law enforcement agencies.” (Iskanian
v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348, 387-388, 173 Cal.Rptr.3d 289,
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327 P.3d 129; Williams v. Superior Court (2017) 3 Cal.5th 531, 546, 220 Cal.Rptr.3d 472, 398 P.3d
69 [“PAGA was intended to advance the state's public policy of affording employees workplaces
free of Labor Code violations, notwithstanding the inability of state agencies to monitor every
employer or industry”].)


*12  Allowing courts to dismiss PAGA claims based on manageability would interfere with
PAGA's express design as a law enforcement mechanism. The LWDA is not subject to
a manageability requirement when it investigates Labor Code violations and assesses fines
internally. (Zackaria, supra, 142 F.Supp.3d at pp. 958-959.) And “where the LWDA has discretion
to assess a civil penalty, the courts are to exercise the same discretion, subject to the same
limitations and conditions as the LWDA.” (LaFace, supra, 75 Cal.App.5th at p. ––––, –––
Cal.Rptr.3d ––––; § 2699, subd. (e)(1).) Imposing a manageability requirement would create
an extra hurdle in PAGA cases that does not apply to LWDA enforcement actions. This would
undermine PAGA's purpose as an “administrative enforcement action conducted in court on behalf
of the state by an aggrieved employee.” (See LaFace, at p. ––––, ––– Cal.Rptr.3d ––––; Williams
v. Superior Court, supra, 3 Cal.5th at p. 548, 220 Cal.Rptr.3d 472, 398 P.3d 69 [“Hurdles that
impede the effective prosecution of representative PAGA actions undermine the Legislature's
objectives”].)


[25] We understand the concerns expressed in Wesson. Some PAGA claims involve hundreds
or thousands of alleged aggrieved employees, each with unique factual circumstances. We do
not intend our ruling to mean that in such scenarios, a court must allow for each of these
alleged aggrieved employees to be examined at trial. Such a scenario would be unduly expensive,
impractical, and place far too great a burden on our already busy trial courts. Rather, courts may,
where appropriate and within reason, limit witness testimony and other forms of evidence when
determining the number of violations that occurred and the amount of penalties to assess. (See Code
Civ. Proc., § 128, subd. (a)(3) & (8); § 2699, subds. (a), (f) & (g); see also Elkins v. Superior Court
(2007) 41 Cal.4th 1337, 1351-1352, 63 Cal.Rptr.3d 483, 163 P.3d 160.) Consequently, in cases with
individualized circumstances and vast numbers of alleged aggrieved employees, PAGA plaintiffs
may have difficulty proving purported violations suffered by other employees. “At trial, plaintiff
may prove that defendant violated the California Labor Code with respect to the employees it
describes as ‘aggrieved employees,’ some of the employees, or he may not prove any violations at
all. But the fact that proving his claim may be difficult or even somewhat burdensome for himself
and for defendant does not mean that he cannot bring it at all.” (Zackaria, supra, 142 F.Supp.3d
at pp. 959-960.)


[26] This approach may also encourage plaintiffs' counsel to be prudent in their approach to PAGA
claims and to ensure they can efficiently prove alleged violations to unrepresented employees.
We encourage counsel to work with the trial courts during trial planning to define a workable
group or groups of aggrieved employees for which violations can more easily be shown. 8  If
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PAGA plaintiffs are unable to do so, they risk being awarded a paltry sum of penalties, if any.
Such an outcome is not unfair to the unrepresented aggrieved employees. Unlike a class action,
“absent employees do not own a personal claim for PAGA civil penalties [citation], and whatever
personal claims the absent employees might have for relief are not at stake [citations].” (Williams
v. Superior Court, supra, 3 Cal.5th at p. 547, fn. 4, 220 Cal.Rptr.3d 472, 398 P.3d 69.) Rather, the
civil penalties awarded under PAGA are “ ‘intended to punish the wrongdoer and to deter future
misconduct.’ ” (Raines v. Coastal Pacific Food Distributors, Inc. (2018) 23 Cal.App.5th 667, 681,
234 Cal.Rptr.3d 1.) If a plaintiff alleges widespread violations of the Labor Code by an employer
in a PAGA action but cannot prove them in an efficient manner, it does not seem unreasonable for
the punishment assessed to be minimal.


8 For example, narrowing alleged violations to employees at a single location or department.


[27] Since we reverse the trial court's ruling dismissing the PAGA claims as unmanageable, we
need not address Royalty's argument that the court erred by awarding PAGA penalties to Dyer/
Derian plaintiffs in their individual capacity. On remand, we direct the court to hold a new trial on
this portion of the PAGA claim. Prior to trial, we direct the parties and court to discuss whether
the pool of alleged aggrieved employees should be narrowed or divided to effectively prove the
alleged violations at trial. We also leave it in the trial court's discretion to determine whether
additional evidence, including new witnesses, is necessary to determine the extent of the Labor
Code violations alleged. As alluded to above, if plaintiffs are unable to show widespread violations
affecting unrepresented employees in a reasonable manner, the court shall award penalties to the
aggrieved employees to the extent of plaintiffs' proof.


C. Statute of limitations for the Porterville Meal Period Claim
*13  The Porterville class's meal period claim was based on Porterville's on-premises meal
policy. Plaintiffs first alleged this policy and the related claims in the TAC. The court ruled these
allegations did not relate back to any prior pleading and applied a four-year statute of limitations
on this claim to the TAC's filing date (November 17, 2016). It reasoned the SAC only included
“two named plaintiffs, both of whom worked [at Dyer and Derian].” And while these two plaintiffs
“could raise issues common to Porterville like missed or late meal periods or rest violations,
they could not” assert claims based on the on-premises meal policy because it was unique to
Porterville. Based on this finding, the court restricted recovery on this claim to violations occurring
at Porterville between November 17, 2012, and June 14, 2017.


On appeal, plaintiffs contend the Porterville meal period claim relates back to the SAC, filed on
October 22, 2014, which would allow recovery for meal period violations at Porterville occurring
between October 22, 2010, and June 14, 2017. We agree with plaintiffs and direct the court on
remand to recalculate the amount of premium pay owed to the Porterville class for meal period
violations based on this earlier date. 9
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9 Because of this finding, we do not consider plaintiffs' argument that the SAC tolled the statute
of limitations for this claim.


1. Applicable law
[28]  [29]  [30]  [31] “An amended complaint is considered a new action for purposes of the
statute of limitations only if the claims do not ‘relate back’ to an earlier, timely filed complaint.
Under the relation-back doctrine, an amendment relates back to the original complaint if the
amendment: (1) rests on the same general set of facts; (2) involves the same injury; and (3) refers to
the same instrumentality. [Citations.] An amended complaint relates back to an earlier complaint
if it is based on the same general set of facts, even if the plaintiff alleges a different legal theory
or new cause of action. [Citations.] However, the doctrine will not apply if the ‘the plaintiff seeks
by amendment to recover upon a set of facts entirely unrelated to those pleaded in the original
complaint.’ ” (Pointe San Diego Residential Community, L.P. v. Procopio, Cory, Hargreaves &
Savitch, LLP (2011) 195 Cal.App.4th 265, 276-277, 125 Cal.Rptr.3d 540 (Pointe San Diego).)
Similarly, “an amended pleading that adds a new plaintiff will not relate back to the filing of the
original complaint if the new party seeks to enforce an independent right or to impose greater
liability against the defendants.” (San Diego Gas & Electric Co. v. Superior Court (2007) 146
Cal.App.4th 1545, 1550, 53 Cal.Rptr.3d 722.)


[32]  [33]  [34] The primary consideration when applying the relation back doctrine is whether
the prior complaint provided the defendant with sufficient notice of the claim in the amended
complaint. (Pointe San Diego, supra, 195 Cal.App.4th at p. 279, 125 Cal.Rptr.3d 540.) This is due
to the purpose behind statutes of limitation. They are intended to provide defendants with adequate
notice of claims, so they have sufficient time to prepare a defense. This purpose is met when a new
claim is based on the same facts as a prior complaint. (Scholes v. Lambirth Trucking Co. (2017) 10
Cal.App.5th 590, 599, 216 Cal.Rptr.3d 794.) Along with this consideration, though, courts should
keep in mind our state's strong policy of deciding cases on their merits. (Pointe San Diego, at p.
277, 125 Cal.Rptr.3d 540.)


Generally, courts have liberally applied the relation-back doctrine. For example, in Barnes v.
Wilson (1974) 40 Cal.App.3d 199, 114 Cal.Rptr. 839 (Barnes), the decedent was the victim of a
stabbing in the Golden Gloves Tavern. His heirs sued the owners of the Golden Gloves Tavern,
alleging they “negligently failed to warn patrons of the unreasonable risk created by the presence
of the assailant and negligently failed to provide protection for their patrons.” (Id. at p. 201, 114
Cal.Rptr. 839.) The heirs later amended their complaint to substitute in as doe defendants the
owners of a neighboring tavern, the Copper Door Tavern. The heirs alleged the Copper Door
Tavern owners negligently continued to serve the assailant alcoholic beverages when it was clear
he was “excessively intoxicated” and after he had already “brandished a knife and constituted a
danger to himself and to others.” (Id. at p. 202, 114 Cal.Rptr. 839.)



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025255621&pubNum=0004041&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=RP&fi=co_pp_sp_4041_276&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_276

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025255621&pubNum=0004041&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=RP&fi=co_pp_sp_4041_276&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_276

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025255621&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011269228&pubNum=0004041&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=RP&fi=co_pp_sp_4041_1550&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1550

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011269228&pubNum=0004041&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=RP&fi=co_pp_sp_4041_1550&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1550

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025255621&pubNum=0004041&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=RP&fi=co_pp_sp_4041_279&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_279

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041411233&pubNum=0007053&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=RP&fi=co_pp_sp_7053_599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_599

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041411233&pubNum=0007053&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=RP&fi=co_pp_sp_7053_599&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_599

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025255621&pubNum=0004041&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=RP&fi=co_pp_sp_4041_277&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_277

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025255621&pubNum=0004041&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=RP&fi=co_pp_sp_4041_277&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_277

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974103962&pubNum=0000227&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974103962&pubNum=0000227&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974103962&pubNum=0000226&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974103962&pubNum=0000227&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974103962&pubNum=0000227&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?entityType=gdrug&entityId=I0a8c01580ccd11deb055de4196f001f3&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?entityType=gdrug&entityId=I0a8c01580ccd11deb055de4196f001f3&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1974103962&pubNum=0000227&originatingDoc=Ia9018890ab0c11ec8d7de70df31b6f95&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Estrada v. Royalty Carpet Mills, Inc., --- Cal.Rptr.3d ---- (2022)
76 Cal.App.5th 685, 2022 WL 855568, 2022 Daily Journal D.A.R. 2906


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 34


*14  The appellate court found the negligence claims against the Copper Door Tavern owners
related back to the initial complaint against the owners of the Golden Gloves Tavern. (Barnes,
supra, 40 Cal.App.3d at pp. 202-203, 206, 114 Cal.Rptr. 839.) The amended complaint sought “to
hold the [Copper Door Tavern owners] responsible for the same occurrence and damage alleged in
the original complaint.” (Id. at p. 205, 114 Cal.Rptr. 839.) Although “the original complaint did not
contain an allegation that the assailant was intoxicated.... The allegation of excessive intoxication
in the amended complaint merely added an incidental fact reasonably inferable from the facts
alleged in the original complaint and did not result in a statement of ‘a significantly distinct cause
of action.’ ” (Ibid.)


In Idding v. North Bay Construction Co. (1995) 39 Cal.App.4th 1111, 46 Cal.Rptr.2d 149 (Idding),
plaintiff filed a negligence claim arising from injuries sustained in a fall while working at a
project in Stockton. After the statute of limitations expired, he amended his complaint and alleged
he was injured in a completely different project in Napa. (Id. at pp. 1112-1113, 46 Cal.Rptr.2d
149.) Despite this change, the court found the amended complaint related back to the original. It
reasoned, the “amended complaint, by seeking recovery for the same accident and injuries as the
original complaint, but merely changing the situs of the accident,” arose from “the same ‘general
set of facts.’ ” (Id. at p. 1114, 46 Cal.Rptr.2d 149.)


In Pointe San Diego, plaintiffs filed a form complaint against their former attorney alleging
professional negligence. They checked a box marked “General Negligence” on the form and
“included an attachment alleging defendants were the ‘legal (proximate) cause of damages to
plaintiff[s]’ and ‘[b]y the following acts or omissions to act, defendant negligently caused the
damage to plaintiff.’ ” In a section for describing the reasons for liability, plaintiffs stated that “
‘Defendant[ ], as Plaintiffs' attorneys, failed to use due care in the handling of [certain] litigation.’
” (Pointe San Diego, supra, 195 Cal.App.4th at p. 277, 125 Cal.Rptr.3d 540.) Plaintiffs later
amended the complaint to add more details about the nature of the alleged negligence. (Id. at pp.
272-273, 125 Cal.Rptr.3d 540.)


The court found the new allegations in the amended complaint related back to the general
allegations in the initial form complaint. Because the initial complaint clearly alleged the matter
in which the defendant had represented the plaintiff, the defendant “was put on notice that the
professional negligence claim was based on its representation of plaintiffs in this case, and of
the need to gather and preserve evidence relating to this representation.” (Id. at p. 278, 125
Cal.Rptr.3d 540.) “Although the original complaint did not detail how the firm had allegedly
breached the standard of care, the form complaint and the ... amended complaint rested on the
same general set of facts ([defendant's] prosecution of the [prior] litigation), involved the same
injury (monetary damages sustained as a result of alleged professional negligence), and referred
to the same instrumentality (alleged professional negligence).” (Ibid.)
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In contrast to these cases, Royalty cites McCauley v. Howard Jarvis Taxpayers Assn. (1998) 68
Cal.App.4th 1255, 80 Cal.Rptr.2d 900, in which the plaintiff filed a complaint against the defendant
for violating reporting requirements governing political campaigns. The plaintiff's claim was based
on a single violation: the defendant's failure to report financial information for a specific committee
it had formed relating to a 1984 ballot proposition. Years later, the plaintiff filed an amended
complaint that added different reporting law violations relating to a proposition on the 1986 ballot.
(Id. at pp. 1258-1259, 80 Cal.Rptr.2d 900.) The court found these new allegations did not relate
back because each reporting violation was a discrete event, not part of a continuing violation. (Id.
at pp. 1262-1263, 80 Cal.Rptr.2d 900.) “[D]ifferent acts leading to distinct injuries are not part of
the ‘same general set of facts.’ ” (Id. at p. 1262, 80 Cal.Rptr.2d 900.)


2. Analysis
*15  [35] Since plaintiffs' argument involves the application of law to undisputed facts, our review
is de novo. (Aryeh v. Canon Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1191, 151 Cal.Rptr.3d
827, 292 P.3d 871.) We begin by comparing the allegations in the two complaints.


[36] Though the named plaintiffs in the SAC were from Dyer and Derian, their proposed class
covered Porterville employees. It included “[a]ll current and former nonexempt employees of
[Royalty] who worked in its carpet manufacturing and warehouse facilities in California at any
time from December 13, 2009, through the date of judgment.” The SAC identified Porterville as
one of these facilities. With regard to the class's meal period claims, the SAC generally alleged
Royalty “[f]ail[ed] to provide employees with timely and proper meal periods, and fail[ed] to pay
employees an hour of pay for failing to provide such meal periods ....” (Italics added.) Likewise,
the SAC alleged a common question of law involved “[w]hether Royalty ... failed to provide
timely and proper meal periods to employees, or pay premium wages, in lieu of providing such
periods.” (Italics added.) The SAC also contained more specific descriptions of the meal period
violations: “[Royalty] did not timely provide many employees with either their first or second 30-
minute ‘duty free’ meal periods for a substantial number of days, and did not pay its employees
the additional hour of premium wages for each workday the meal periods were not provided.”


The proposed class in the TAC was substantially the same as the SAC. The TAC also contained
similar general allegations regarding the meal period violations, such as, “Royalty had a company-
wide policy and practice of ... failing to provide employees with timely and proper meal periods
and rest periods, and failing to pay employees premium pay when they were not provided such meal
and rest periods.” (Italics added.) It also contained more specific allegations that Royalty failed to
provide employees with timely first and second meal periods. But the TAC added new allegations
about Porterville's on-premises meal policy. For example, it alleged that “[a]t Porterville, Royalty
also had a long standing policy of requiring employees to take their meal periods in the company
lunch room.... This prevented employees from leaving the facility to take their meal periods.” In
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the TAC, plaintiffs sought premium pay for Porterville workers based on this allegedly unlawful
policy.


Based on these allegations, this case has more in common with Barnes, Idding, and Pointe San
Diego than McCauley. The amended complaints in Barnes, Idding, and Pointe San Diego added
related facts that expanded upon the core facts of the initial complaint or corrected information
from the initial complaint. Crucially, though, these new allegations were still grounded in the
same accident, injury, and instrumentality. In Barnes, the allegations regarding negligent service
of alcohol to the assailant all pertained to the victim's death caused by the assailant's stabbing.
In Idding, although the plaintiff identified the wrong project in his initial complaint, his amended
complaint still sought relief for the same incident: a fall sustained at a worksite. Finally, in Pointe
San Diego, the amended complaint related back because it only added more details concerning the
malpractice that was broadly alleged in the initial complaint.


*16  Like these cases, the Porterville meal period claim alleged in the TAC is based in same
facts, injury, and instrumentality as the SAC's meal period claims: Royalty failed to provide its
employees at Dyer, Derian, and Porterville with proper meal periods and failed to provide premium
pay under section § 226.7. The exact nature of the noncompliant meal periods at Dyer and Derian
(untimely meal periods) was different than Porterville (on-premises meals). But these two theories
are still grounded in plaintiffs' overall allegations that Royalty was not providing its employees at
the three facilities with compliant meal periods and was not providing premium pay over the same
period. Consequently, adding allegations about Porterville's on-premises meal policy in the TAC
was akin to the incidental details added in Barnes and Pointe San Diego or the correction of the
worksite in Idding. Unlike McCauley, the new allegations in the TAC were not discrete violations.
Rather, they built upon the allegations in the SAC that Royalty “[f]ail[ed] to provide employees
with timely and proper meal periods, and fail[ed] to pay employees an hour of pay for failing to
provide such meal periods ....”


Further, the SAC provided sufficient notice to Royalty of the on-premises meal policy claims in
the TAC. The SAC put Royalty on notice that plaintiffs were seeking premium pay for Dyer,
Derian, and Porterville employees based on noncompliant meal periods. While the SAC also
specified Royalty's meal periods were noncompliant because they were untimely, it did not state
this was the only way meal periods had been noncompliant. There was sufficient information in
the SAC “to permit [Royalty] to gather and preserve the relevant materials and begin to conduct
discovery and prepare a defense to the claims that were later refined and augmented in the amended
complaints.” (Pointe San Diego, supra, 195 Cal.App.4th at p. 278, 125 Cal.Rptr.3d 540.) Based on
the SAC, Royalty “could have ... engaged in discovery to seek information about the exact factual
basis for the ... claim.” (Id. at p. 279, 125 Cal.Rptr.3d 540.)
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[37]  [38]  [39]  [40] Royalty also argues the SAC had no valid class representative for a claim
based on the on-premises meal policy, since neither of the SAC's named plaintiffs worked at
Porterville. However, “if the cause of action alleged against the defendant would not be wholly
different after amendment, a complaint filed by a party without standing may be amended to
substitute in the real party in interest.” (CashCall, Inc. v. Superior Court (2008) 159 Cal.App.4th
273, 287-288, 71 Cal.Rptr.3d 441.) “ ‘[A]n amendment to substitute in the real party in interest is
entitled to relation-back effect. The effect of plaintiff's lack of standing ... [is] simply that plaintiff
need[s] to amend [the complaint to substitute in a real party in interest as plaintiff].’ [Citations.]
Therefore, ‘[i]n general, courts liberally allow amendments for the purpose of permitting plaintiffs
who lack or have lost standing to substitute as plaintiffs the true real parties in interest.’ ” (Ibid.,
italics omitted.) Since the on-premises meal policy claim in the TAC relates back to the SAC, it
was permissible for plaintiffs to amend the SAC and add Porterville employees with standing to
bring it.


D. Decertification of the Dyer/Derian Meal Period Subclass


1. The trial court's ruling
Initially, the trial court certified subclasses for the Dyer/Derian meal period claims, stating there
were common issues as to whether plaintiffs were “provided timely first meal periods” and/or
“deprived of second meal periods.” But following the presentation of evidence at trial, the court
decertified these subclasses, finding too many individualized issues to support class treatment. 10


Plaintiffs argue this decision must be reversed. We agree. When the trial court made its ruling,
it did not have the benefit of Donohue, which established a rebuttable presumption affecting the
burden of proof on these claims. (Donohue, supra, 11 Cal.5th at p. 61, 275 Cal.Rptr.3d 422, 481
P.3d 661.) We reverse the court's decertification order and remand this case so these claims may
be retried in light of the Donohue presumption.


10 Though the court's initial certification order created a single meal period subclass, the court's
decertification order appears to treat the first and second meal period issues as two separate
subclasses. Thus, we also treat these issues as separate subclasses.


*17  [41]  [42]  [43] “The party advocating class treatment must demonstrate the existence
of an ascertainable and sufficiently numerous class, a well-defined community of interest,
and substantial benefits from certification that render proceeding as a class superior to the
alternatives. [Citations.] ‘In turn, the “community of interest requirement embodies three factors:
(1) predominant common questions of law or fact; (2) class representatives with claims or defenses
typical of the class; and (3) class representatives who can adequately represent the class.” ’
” (Brinker, supra, 53 Cal.4th at p. 1021, 139 Cal.Rptr.3d 315, 273 P.3d 513.) “In an exception to a
customary rule of appellate practice, we review the court's rationale for its order. (The customary
rule is to review the result of the court's order, not its rationale.) [Citations.] We thus review
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only the reasons the court stated for its order, and we reverse if those reasons do not support the
order.” (Williams v. Superior Court (2013) 221 Cal.App.4th 1353, 1361, 165 Cal.Rptr.3d 340.)


Here, the court's decertification order was based on a finding that the Dyer/Derian meal period
claims involved too many individualized issues, i.e., the claims lacked predominant common
questions. Central to the court's analysis was its belief that employee choice was a significant
factor with respect to late and missed meal breaks. As to the late first meal periods, it found “[t]he
evidence submitted at trial showed wide variations among different departments, shifts, and job
positions regarding the timing of first meal breaks.” The court noted that “[p]laintiffs' position is
that despite those wide variations, every time an employee took a late meal it was because Royalty
would not allow the employee to take a timely meal but insisted that the employee be relieved by
another employee or finish their work before taking the meal.” But the court credited evidence
showing “various employees did not need to be relieved or finish their work in order to take a meal
break” and concluded that employee choice was a significant factor leading to late meal breaks.
“The issue of employee choice compels the conclusion that different departments, job positions,
and/or shifts, and the various work duties/needs of those different departments, job positions, and/
or shifts, handled meal breaks differently. [T]hese realities cut against class treatment ....”


As to the missed second meal periods, the court explained, “[t]he evidence shows that employee
choice was a significant factor with respect to taking second meal breaks, and that some employees
wanted to skip second meal breaks so that they could leave earlier at the end of the day. By
illustration, 30 percent of the workdays over 10 hours did not exceed 10 hours and 15 minutes.
Accordingly, the second meal break subclass presents too many individualized issues to support
class treatment.”


[44]  [45]  [46] Where a certification ruling is based on predominance of common questions, “the
‘ultimate question’ ... is whether ‘the issues which may be jointly tried, when compared with those
requiring separate adjudication, are so numerous or substantial that the maintenance of a class
action would be advantageous to the judicial process and to the litigants.’ [Citations.] ‘The answer
hinges on “whether the theory of recovery advanced by the proponents of certification is, as an
analytical matter, likely to prove amenable to class treatment.” [Citation.] ... “As a general rule if
the defendant's liability can be determined by facts common to all members of the class, a class will
be certified even if the members must individually prove their damages.” [Citations.]’ However, ...
class treatment is not appropriate ‘if every member of the alleged class would be required to litigate
numerous and substantial questions determining his individual right to recover following the “class
judgment” ’ on common issues.” (Duran v. U.S. Bank National Assn., supra, 59 Cal.4th at p. 28,
172 Cal.Rptr.3d 371, 325 P.3d 916.) In other words, “[t]he granting of class certification ... requires
a determination that group, rather than individual, issues predominate.” (Ibid.)
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*18  [47]  [48]  [49]  [50] The court's decertification order is reviewed for an abuse of discretion.
(Dynamex Operations W. v. Superior Court (2018) 4 Cal.5th 903, 942, fn. 16, 232 Cal.Rptr.3d 1,
416 P.3d 1.) It “ ‘generally will not be disturbed unless (1) it is unsupported by substantial evidence,
(2) it rests on improper criteria, or (3) it rests on erroneous legal assumptions.’ ” (Brinker, supra,
53 Cal.4th at p.1022, 139 Cal.Rptr.3d 315, 273 P.3d 513.) As to the latter two grounds, “ ‘ “[a]ll
exercises of discretion must be guided by applicable legal principles .... [Citations.] If the court's
decision is influenced by an erroneous understanding of applicable law or reflects an unawareness
of the full scope of its discretion, the court has not properly exercised its discretion under the
law. [Citation.] Therefore, a discretionary order based on an application of improper criteria or
incorrect legal assumptions is not an exercise of informed discretion and is subject to reversal.” ’
” (Kramer v. Traditional Escrow, Inc. (2020) 56 Cal.App.5th 13, 27, 270 Cal.Rptr.3d 101.)


2. Analysis
[51]  [52]  [53] In the wage and hour context, a class may establish commonality by showing
a uniform policy or practice that causes members to miss or take late meal breaks. (See Brinker,
supra, 53 Cal.4th at pp. 1051-1052, 139 Cal.Rptr.3d 315, 273 P.3d 513; Lampe v. Queen of
the Valley Medical Center, supra, 19 Cal.App.5th at pp. 848-849, 228 Cal.Rptr.3d 279.) Here,
Royalty's employee handbook during the relevant time period contained a lawful policy for
scheduling first meal periods: “[Royalty] will provide you a thirty minute (30) meal period if you
work more than five (5) hours in a workday.... Your supervisor will schedule your meal period
approximately between the 3rd and 5th hour of work.” Likewise, the handbook stated it was
Royalty's policy to provide second meal breaks: “[Royalty] will provide you a second meal period
of thirty minutes (30) if you work more than ten (10) hours in a workday.” Nonetheless, “the
mere existence of a lawful break policy will not defeat class certification in the face of actual
contravening policies and practices that, as a practical matter, undermine the written policy and
do not permit breaks.” (Alberts v. Aurora Behavioral Health Care (2015) 241 Cal.App.4th 388,
406-407, 193 Cal.Rptr.3d 783.)


Faced with Royalty's written policies, plaintiffs' theory of liability at trial centered around informal
policy. They argued supervisors at Royalty controlled meal period decisions and scheduled late
first meal periods and failed to provide second meal periods. In particular, plaintiffs claimed
violations occurred based on an informal policy requiring employees to finish their work or
be relieved by another employee prior to taking meal breaks. They supported their theory with
evidence of violation rates derived from timekeeping records. Prior to the filing of this lawsuit in
December 2013, there were late first meal violation rates of 69 and 70 percent at Dyer and Derian,
respectively. After this lawsuit was filed, these violation rates dropped to 11 percent at Dyer and 7
percent at Derian. Plaintiffs assert this sudden drop is evidence of employer control. As for second
meal periods, they were unrecorded 98 percent of the time at Dyer and 99.6 percent of the time at
Derian. These rates remained the same after this lawsuit was filed.
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[54]  [55] After the trial court entered judgment in this case, our Supreme Court decided Donohue,
which discussed the use of timekeeping records in wage and hour class actions. It held that “[i]f
time records show missed, short, or delayed meal periods with no indication” that premium pay
was provided, then a rebuttable presumption arises that the employee was not provided a compliant
meal period. (Donohue, supra, 11 Cal.5th at p. 77, 275 Cal.Rptr.3d 422, 481 P.3d 661; id. at p.
74, 275 Cal.Rptr.3d 422, 481 P.3d 661.) “The presumption derives from an employer's duty to
maintain accurate records of meal periods.” (Id. at p. 76, 275 Cal.Rptr.3d 422, 481 P.3d 661.) “ ‘To
place the burden elsewhere would offer an employer an incentive to avoid its recording duty and
a potential windfall from the failure to record meal periods.’ [Citation.] ‘ “ ‘[W]here the employer
has failed to keep records required by statute, the consequences for such failure should fall on the
employer, not the employee.’ ” ’ ” (Ibid.) “Employers can rebut the presumption by presenting
evidence that employees ... had in fact been provided compliant meal periods during which they
chose to work. ‘Representative testimony, surveys, and statistical analysis,’ along with other types
of evidence, ‘are available as tools to render manageable determinations of the extent of liability.’
” (Id. at p. 77, 275 Cal.Rptr.3d 422, 481 P.3d 661.)


*19  The Donohue presumption is not entirely new. It can be traced back to Brinker, in which
Justice Werdegar provided a concurring opinion rejecting the employer-defendant's argument
“that the question why a meal period was missed renders meal period claims categorically
uncertifiable.” (Brinker, supra, 53 Cal.4th at p. 1052, 139 Cal.Rptr.3d 315, 273 P.3d 513 (conc.
opn. of Werdegar, J.).) Justice Werdegar explained, “such a per se bar would be inconsistent with
the law governing reporting obligations and our historic endorsement of a variety of methods that
render collective actions judicially manageable.” (Ibid.) Rather, “[i]f an employer's records show
no meal period for a given shift over five hours, a rebuttable presumption arises that the employee
was not relieved of duty and no meal period was provided.... An employer's assertion that it did
relieve the employee of duty, but the employee waived the opportunity to have a work-free break,
is not an element that a plaintiff must disprove as part of the plaintiff's case-in-chief.” (Id. at pp.
1052-1053, 139 Cal.Rptr.3d 315, 273 P.3d 513.)


[56] Donohue expressly adopted Justice Werdegar's concurrence and explained “the presumption
goes to the question of liability and applies at the summary judgment stage, not just at the class
certification stage.” (Donohue, supra, 11 Cal.5th at pp. 75-76, 275 Cal.Rptr.3d 422, 481 P.3d 661.)
Royalty reads Donohue narrowly and maintains the presumption only applies at these two stages
of an action. We disagree. Significantly, nothing in Donohue expressly limits the application of the
presumption to these stages. And given that it affects liability (ibid.; see id. at p. 78, 275 Cal.Rptr.3d
422, 481 P.3d 661), we see no reason why the presumption would not apply at trial. Further,
the wording of the court's holding suggests the presumption applies beyond summary judgment
and class certification: “[W]e hold that time records showing noncompliant meal periods raise a
rebuttable presumption of meal period violations, including at the summary judgment stage.” (Id.
at p. 61, 275 Cal.Rptr.3d 422, 481 P.3d 661, italics added.) It can be inferred from the broad
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language used in the initial portion of the sentence that the presumption affects all stages of a case
after it is raised. The italicized language contained in the latter portion of the sentence denotes
Donohue only sought to clarify that this includes summary judgment.


Prior to Donohue, Justice Werdegar's concurrence had been cited by several appellate courts.
(Donohue, supra, 11 Cal.5th at p. 75, 275 Cal.Rptr.3d 422, 481 P.3d 661 [listing cases].) But
it does not appear the trial court applied the presumption here. While the court acknowledged
the presumption at the hearing on Royalty's mid-trial decertification motion, its decertification
order does not mention it. More so, the order states the meal period subclasses were being
decertified because “Plaintiffs fail[ed] to satisfy their burden to establish commonality or
predominance.” (Italics added.) But, under Donohue, plaintiffs met their burden by presenting
the time record evidence cited above. Based on that evidence, the court should have presumed
Royalty's liability in providing late first meal periods and failing to provide second meal periods.
The burden would then have shifted to Royalty to show that plaintiffs were provided with
compliant meal periods but chose to work instead. (Id. at p. 78, 275 Cal.Rptr.3d 422, 481 P.3d 661;
see Brinker, supra, 53 Cal.4th at pp. 1052-1054, 139 Cal.Rptr.3d 315, 273 P.3d 513 (conc. opn. of
Werdegar, J.).) It then follows that the burden would have been on Royalty, not plaintiffs, to show
individual issues predominated. Thus, following Donohue, the court's decertification order relies
on erroneous legal assumptions and is subject to reversal.


[57]  [58] Further, this error was prejudicial. “An error is prejudicial ... if the reviewing court
concludes, based on its review of the entire record, that it is reasonably probable that the trial
court would have reached a result more favorable to the appellant absent the error.” (Jones v.
Farmers Ins. Exchange (2013) 221 Cal.App.4th 986, 999, 164 Cal.Rptr.3d 633.) Significantly, “ ‘
“[r]easonable probability” ’ means ‘merely a reasonable chance, more than an abstract possibility,’
a ‘ “probability sufficient to undermine confidence in the outcome.” ’ ” (Haytasingh v. City of
San Diego (2021) 66 Cal.App.5th 429, 467-468, 280 Cal.Rptr.3d 801.) And unlike substantial
evidence review, we consider the weight of the evidence when determining whether the error was
prejudicial. (People v. Vasquez (2017) 14 Cal.App.5th 1019, 1024, fn. 6, 223 Cal.Rptr.3d 24.)


*20  Though Royalty was required to put on its defense, as stated in the decertification order, the
trial court's ruling was driven by plaintiffs' failure to establish commonality or predominance. This
conclusion was primarily driven by the court's finding that employee choice led to a significant
amount of late or missed meal breaks. But the court may have ruled differently had its analysis
started from the presumption that Royalty was liable for these meal period violations and had
the burden of showing otherwise. Based on the record, this case was close enough that there is a
reasonable likelihood the failure to shift the burden affected the outcome.


For example, one of plaintiffs' theories at trial was that first meal periods were taken late because
Royalty required workers to be relieved or finish their work prior to taking meal breaks. The court
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rejected it, finding “various employees did not need to be relieved or finish their work in order to
take a meal break, and that employee choice was a significant factor with respect to taking meal
breaks.” It appears this finding was materially influenced by the testimony of five employees, four
of which were named plaintiffs. In particular, the court focused on inconsistent testimony given
by several of these witnesses. 11  In addressing the evidence relevant to plaintiffs' theory above, the
court observed one of plaintiffs' witnesses “first ... said she had to be relieved to take a meal break.
Then she said she didn't take a meal break after working five hours in a day. Then she said the
opposite, that she did get meal breaks like three times a week. So she changed her testimony. On a
dime.” Likewise, the court noted another of plaintiffs' witnesses “gave three different answers right
in a row on this topic regarding how often” his manager told him he could not take lunch before
finishing his work. It also highlighted another witness's testimony that his “supervisor did not tell
him when to take meal break. Took meal break after five hours. Not his decision; supervisor's. So
that sounds like changing his testimony relatively quickly.”


11 The five witnesses were Octavio Molina Chavez and Dyer/Derian plaintiffs Paulina Nava
Medina, Martin Garcia, Jose Garcia, and Juan Ortiz Lopez. Many of the witnesses at trial,
including these five, required interpreters, which may have contributed to the inconsistent
testimony.


That the court spent significant time pointing out this inconsistent testimony causes us to believe it
was a material factor in the court's finding that employee choice created too many individualized
issues. Once the Donohue presumption was raised, though, plaintiffs no longer had the burden of
proving a theory of class liability. Rather, it would have been presumed from the time records that
Royalty had provided untimely meal periods to its employees and was liable for those violations.
(Donohue, supra, 11 Cal.5th at pp. 74, 77, 275 Cal.Rptr.3d 422, 481 P.3d 661.) Put differently,
class liability would be presumed. The burden would then be on Royalty to show it gave employees
compliant meal breaks that were voluntarily not taken. In this scenario, we are not reasonably
certain the conflicting testimony of five employees, from a class of 215 employees, would still
have led the court to conclude that employee choice was a significant factor and created too
many individualized issues. Rather, there is a reasonable probability the court would have reached
a different result based on this evidence. Our confidence in the court's ruling is sufficiently
undermined to find prejudice.


Similarly, as to the missed second meal period claims, the court's ruling was based on evidence
that some employees wanted to skip second meal breaks so they could leave earlier in the day.
But, again, this ruling was based on the erroneous belief that plaintiffs had the burden of showing
second meal breaks were not given and establishing a theory of class liability. Instead, it was
Royalty's burden to show it provided second meal periods and that a material number of employees
chose to skip them.
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*21  At trial, there was some evidence directly showing employees voluntarily chose to skip
second meal breaks, but it was not entirely persuasive. Royalty had waivers signed by three
different employees – Juan Martinez, Agustin Mendoza, and Alberto Ventura. But one of these
employees, Ventura, had previously submitted a declaration indicating his waiver was involuntary:
“if my co-workers and I worked more than 10 hours in a day, [our supervisors] ... require[d] us to
sign a document stating that we waived our second meal break.”


Royalty also called two employees to testify at trial. One witness said he was unaware of his right
to a second meal break. The other witness, a lead employee, testified he waived his second meal
break so he could leave early, and he also stated an indefinite number of employees sometimes
told him they wanted to skip their second meal break. But this same employee also testified he was
unaware of employees' right to a second meal break for a substantial portion of the class period:


“Q: During the period of December 2009 to November 2013, did you sometimes work shifts that
lasted more than 10 hours?


“A: Yes.


“Q: And on those occasions, is it correct that you understood you had a right to take a second
meal break?


“A: No.”


This lead employee had also previously submitted a declaration signed in June 2015, stating that
“[employees] were informed that we have a right to a second meal break, but I independently
decided to waive the second meal break.” At trial, however, he disclosed Royalty had only begun
informing employees of their right to a second meal break at the time he signed the declaration,
i.e., around June 2015. He also revealed his declaration had been prepared by an attorney and that
he signed it “[f]or fear of having retaliation and fear of losing my job.”


Had the court applied the presumption, the burden would have been on Royalty to show
a significant number of employees voluntarily chose to skip their meal breaks, creating
individualized issues of liability. Based on Royalty's above evidence, we are not reasonably certain
the court would have still ruled in favor of Royalty had the burden been shifted. It is true the court
also inferred a significant number of employees voluntarily chose to skip second meal periods
based on data showing 30 percent of the relevant workdays were only between 10 hours and 10
hours and 15 minutes long. But it appears this inference was at least partially influenced by the
aforementioned anecdotal evidence from witnesses. And even if it was not, it is unclear how much
of the court's ruling was based on witness testimony versus statistical data. Besides, employees
cannot voluntarily skip second meal periods if they are unaware of their legal right to take them.
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Accordingly, we conclude there is a reasonable chance the court would have reached a different
result had the presumption been applied.


For the above reasons, we reverse the trial court's decision to decertify the Dyer/Derian meal period
subclasses. On remand, we direct the trial court to apply the Donohue presumption and hold a new
trial in light of this opinion to determine whether class liability is appropriate on these claims and,
if so, the amount of defendant's liability.


E. Prejudgment Interest Rate
[59] The trial court awarded premium pay under section 226.7 for meal period violations to the
Porterville class. It granted prejudgment interest on these sums at a rate of seven percent, but
plaintiffs maintain a 10 percent rate should have been applied. The court used the correct rate. 12


12 Plaintiffs also assert the court applied the incorrect interest rate to the individual premium
pay awards granted to the named Dyer/Derian plaintiffs for their meal period claims. Given
our reversal of the court's decertification order, however, these individual awards are also
reversed.


*22  [60]  [61] “The primary purpose of an award of prejudgment interest is to compensate the
plaintiff for the loss of use of money during the period before the entry of judgment, in order to
make the plaintiff whole. [Citations.] Absent a statutory provision specifically governing the type
of claim at issue, the prejudgment interest rate is 7 percent ....” (Bullock v. Philip Morris USA, Inc.
(2011) 198 Cal.App.4th 543, 573, 131 Cal.Rptr.3d 382.) Plaintiffs believe section 218.6 applies
here, which states “[i]n any action brought for the nonpayment of wages, the court shall award
interest on all due and unpaid wages at the rate of interest specified in subdivision (b) of Section
3289 of the Civil Code ....” (Italics added.) Under Civil Code section 3289, subdivision (b), a 10
percent prejudgment interest rate is applied in breach of contract cases in which the contract does
not contain a governing provision.


The resolution of this issue turns on whether plaintiffs' claim for premium pay under section 226.7
is “an action brought for the nonpayment of wages,” as required by section 218.6. It is not. While
our Supreme Court has held that premium pay is a wage and not a penalty, it has clarified “a
section 226.7 claim is not an action brought for nonpayment of wages; it is an action brought for
nonprovision of meal or rest breaks.” (Kirby v. Immoos Fire Protection, Inc., supra, 53 Cal.4th at
pp. 1256-1257, 140 Cal.Rptr.3d 173, 274 P.3d 1160.) “Nonpayment of wages is not the gravamen
of a section 226.7 violation. Instead, subdivision (a) of section 226.7 defines a legal violation solely
by reference to an employer's obligation to provide meal and rest breaks. [Citation.] The ‘additional
hour of pay’ provided for in subdivision (b) is the legal remedy for a violation of subdivision (a),
but whether or not it has been paid is irrelevant to whether section 226.7 was violated.” (Ibid.)
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Rather, it is “[t]he failure to provide required meal and rest breaks [that] triggers a violation of
section 226.7.” (Ibid.)


Citing Bell v. Farmers Ins. Exchange (2006) 135 Cal.App.4th 1138, 38 Cal.Rptr.3d 306, plaintiffs
also appear to suggest that if section 218.6 is inapplicable, a 10 percent rate should be applied
under Civil Code section 3289, subdivision (b). In Bell, the trial court awarded a class over $90
million in unpaid overtime compensation plus 10 percent prejudgment interest under Civil Code
section 3289. (Bell, at p. 1141, 38 Cal.Rptr.3d 306.) The defendant claimed this rate was incorrect
because the 10 percent rate was first authorized by section 218.6, which had gone into effect
shortly before judgment was entered. It sought to apply a seven percent interest rate to the period
before the effective date of section 218.6, and a 10 percent rate to the period after. (Bell, at p.
1142, 38 Cal.Rptr.3d 306.) The appellate court disagreed and affirmed the trial court, finding
section 218.6 merely clarified existing law: “Before section 218.6 expressly required the use of the
breach-of-contract rate for prejudgment interest, this rate was still the appropriate rate for unpaid
wage claims [under Civil Code section 3289] because of the contractual nature of the employment
relationship.” (Ibid., italics added.)


We are unpersuaded by Bell, which merely clarified that claims for unpaid wages were already
subject to a prejudgment interest rate of 10 percent under Civil Code section 3289, subdivision
(b), prior to the effective date of section 218.6. We do not read Bell to imbue Civil Code section
3289, subdivision (b) with more expansive rights than section 218.6 in the context of this lawsuit.
Since plaintiffs are not entitled to 10 percent interest under section 218.6, they are not entitled to
it under Civil Code section 3289, subdivision (b).


F. Derivative Penalties for Porterville Employees


1. Waiting time penalties
*23  [62]  [63] “ ‘If an employer discharges an employee, the wages earned and unpaid at the
time of discharge are due and payable immediately.’ ” (Kao v. Holiday (2017) 12 Cal.App.5th 947,
962, 219 Cal.Rptr.3d 580.) As explained by Kao, under section 203, subdivision (a), “ ‘[i]f an
employer willfully fails to pay ... any wages of an employee who is discharged ..., the wages of the
employee shall continue as a penalty from the due date thereof at the same rate until paid or until an
action therefor is commenced; but the wages shall not continue for more than 30 days.’ [Citation.]
‘The plain purpose of ... sections 201 and 203 is to compel the immediate payment of earned
wages upon a discharge.’ ” (Ibid., italics added.) Because Royalty failed to provide premium pay
to Porterville employees for meal break violations when they were separated from employment,
plaintiffs believe the Porterville class is owed waiting time penalties under section 203. Not so.


It is currently unclear whether an employee can pursue derivative waiting time penalties based
on an employer's failure to provide premium pay at separation. In Naranjo v. Spectrum Security
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Services, Inc. (2019) 40 Cal.App.5th 444, 474, 253 Cal.Rptr.3d 248, the Second District held that
regardless of willfulness, “section 226.7 actions do not entitle employees to pursue the derivative
penalties in section[ ] 203.” This holding was based on the Naranjo court's interpretation of the
meaning of “wages” within section 203, which was based on the definitions of “wages” and “labor”
provided in section 200, subdivisions (a) and (b). 13  (Naranjo, at pp. 473-474, 253 Cal.Rptr.3d
248.) Naranjo is currently under review. (Naranjo v. Spectrum Security Services (2020) –––
Cal.5th ––––, ––––, 257 Cal.Rptr.3d 188, 455 P.3d 704.) Plaintiffs appear to believe our Supreme
Court's impending decision in Naranjo will be dispositive here. Addressing Naranjo's analysis,
they argue premium pay under section 226.7 constitutes wages earned under section 203, entitling
them to premium pay. But we need not address Naranjo. Here, even if premium pay is a wage
under section 203, no violation occurred because Royalty's failure to provide premium pay was
not willful.


13 Naranjo similarly found employees could not pursue derivative wage statement penalties (§
226, subd. (e)(1)), based on section 226.7 actions for premium pay. (Naranjo v. Spectrum
Security Services, Inc., supra, 40 Cal.App.5th at p. 474, 253 Cal.Rptr.3d 248.)


[64] “A willful failure to pay wages within the meaning of Labor Code Section 203 occurs when
an employer intentionally fails to pay wages to an employee when those wages are due. However,
a good faith dispute that any wages are due will preclude imposition of waiting time penalties
under Section 203.” (Cal. Code Regs., tit. 8, § 13520.) “A ‘good faith dispute’ that any wages
are due occurs when an employer presents a defense, based in law or fact which, if successful,
would preclude any recovery on the part of the employee. The fact that a defense is ultimately
unsuccessful will not preclude a finding that a good faith dispute did exist. Defenses presented
which, under all the circumstances, are unsupported by any evidence, are unreasonable, or are
presented in bad faith, will preclude a finding of a ‘good faith dispute.’ ” (Cal. Code Regs., tit. 8,
§ 13520, subd. (a).) An objective standard is applied. (Maldonado v. Epsilon Plastics, Inc. (2018)
22 Cal.App.5th 1308, 1332, 232 Cal.Rptr.3d 461.)


[65] As set forth above in discussion part II.A.3. regarding the settlement releases, there was
a good faith dispute as to whether Royalty's on-premises meal policy was lawful and whether
Porterville employees were owed premium pay based on this policy. Therefore, Royalty's failure
to provide premium pay to Porterville employees upon separation was not willful, and it is not
liable for any derivative waiting time penalties.


2. Wage statement penalties
[66] Under section 226, subdivision (a), employers must furnish employees with accurate itemized
wage statements showing, among other things, all gross and net wages earned. “An employee
suffering injury as a result of a knowing and intentional failure by an employer to comply with
subdivision (a) is entitled to recover the greater of all actual damages or fifty dollars ($50) for the
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initial pay period in which a violation occurs and one hundred dollars ($100) per employee for each
violation in a subsequent pay period, not to exceed an aggregate penalty of four thousand dollars
($4,000), and is entitled to an award of costs and reasonable attorney's fees.” (§ 226, subd. (e)(1).)


*24  Plaintiffs' derivative wage statement claim is again based on Royalty's on-premises meal
policy. They contend the Porterville class's wage statements failed to reflect the premium pay
they were owed due to this unlawful policy. The trial court denied this claim under Maldonado v.
Epsilon Plastics. Inc., supra, 22 Cal.App.5th 1308, 232 Cal.Rptr.3d 461. As described by the trial
court, Maldonado “held that no wage statement penalties should be imposed for statements that
accurately reflect the basis for the particular paycheck. Plaintiffs admitted that their wage statement
claim was a derivative one, conceding that although the statements accurately showed what
defendant's employees were paid, the wage statements were allegedly inaccurate only because
they should have included additional pay. The Maldonado court rejected this argument, and that
holding applies here.”


[67] Plaintiffs fail to meet their “burden to affirmatively show error. [Citation.] To demonstrate
error, appellant must present meaningful legal analysis supported by citations to authority and
citations to facts in the record that support the claim of error.” (In re S.C. (2006) 138 Cal.App.4th
396, 408, 41 Cal.Rptr.3d 453.) Plaintiffs do not discuss the court's analysis of their wage statement
claim. They fail to even cite Maldonado in their briefs. Rather, they insist premium pay under
section 226.7 is wages earned under section 226, subdivision (a), and should have been included on
the wage statements of Porterville employees. But this argument does not address the court's ruling,
which found no liability based on plaintiffs' concession that their wage statements accurately
reflected what they were actually paid.


In fact, Royalty's respondent's brief highlighted plaintiffs' failure to discuss the court's reasoning in
their opening brief. Plaintiffs' reply brief did not just ignore this contention, it failed to include any
argument on the wage statement claim. Since plaintiffs have made no attempt to show any error
in the court's analysis, their “brief effectively asks the appellate court to become [their] lawyer. A
court cannot fairly embrace this partisan role.” (Singman v. IMDB.com, Inc. (2021) 72 Cal.App.5th
1150, 1151, 287 Cal.Rptr.3d 717.)


III


DISPOSITION


We reverse the trial court's order decertifying the Dyer/Derian meal period subclasses and
dismissing the portion of the Dyer/Derian PAGA claim based on meal period violations. On
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remand, the court shall hold a new trial on both claims. As to both, we leave it in the court's
discretion to determine whether additional witnesses or other evidence will be allowed in light of
the principles set forth in this opinion.


As to the judgment, first, we reverse the portion limiting recovery on the Porterville class's meal
period claim to violations occurring between November 17, 2012, through June 14, 2017, and
restricting the class period to these dates. On remand, the court shall recalculate damages on this
claim so they reflect meal period violations occurring at Porterville between October 22, 2010, and
June 14, 2017, and it shall expand the class period for this claim accordingly. Second, the portion of
the judgment awarding individual PAGA penalties to plaintiffs Jorge Luis Estrada, Paulina Nava
Medina, Jose Garcia, and Martin Garcia is reversed based on our finding that the court improperly
dismissed their representative PAGA claim as unmanageable. Finally, we reverse any portion of
the judgment that is inconsistent with this opinion. The judgment is affirmed in all other respects.
Each party shall bear their own costs on this appeal.


WE CONCUR:


GOETHALS, J.


ZELON, J. *


* Retired Justice of the Court of Appeal, Second Appellate District, assigned by the Chief
Justice pursuant to article VI, section 6 of the California Constitution.


All Citations


--- Cal.Rptr.3d ----, 76 Cal.App.5th 685, 2022 WL 855568, 2022 Daily Journal D.A.R. 2906
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3 Cal.5th 1099
Supreme Court of California.


F.P., Plaintiff and Respondent,
v.


Joseph MONIER, Defendant and Appellant.


S216566
|


Filed 11/27/2017


Synopsis
Background: Younger cousin brought action against older cousin for sexual battery, gender
violence, and intentional infliction of emotional distress. The Superior Court, Sacramento County,
No. 06AS00671, Robert Ahern, J., entered judgment for younger cousin after bench trial, and did
not act on older cousin's request for a statement of decision. Older cousin appealed. The Court of
Appeal, 166 Cal.Rptr.3d 551, affirmed as modified.


[Holding:] After grant of review, the Supreme Court, Chin, J., held that a trial court's error in
failing to issue a requested statement of decision is not reversible per se but rather is subject to
harmless error review.


Affirmed.


Procedural Posture(s): Petition for Discretionary Review; Other.


West Headnotes (1)


[1] Appeal and Error Conclusions of Law
A trial court's error in failing to issue a requested statement of decision is not reversible
per se but rather, pursuant to both statute governing requests for statements of decision and
constitutional mandate precluding reversal based on procedural error absent miscarriage
of justice, is subject to harmless error review. Cal. Const. art. 6, § 13; Cal. Civ. Proc. Code
§ 632.


See 7 Witkin, Cal. Procedure (5th ed. 2008) Trial, § 390 et seq.
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Opinion


Chin, J.


* Presiding Justice of the Court of Appeal, First Appellate District, Division One, assigned by
the Chief Justice pursuant to article VI, section 6 of the California Constitution.


*1102  Section 632 of the Code of Civil Procedure 1  provides that “upon the trial of a question of
fact by the court,” the court “shall issue a statement of decision explaining the factual and legal
basis for its decision as to each of the principal controverted issues at trial upon the request of any
party appearing at the trial.” We granted review in this case to decide whether a court's error in
failing to issue a statement of decision as this section requires is reversible per se. The Court of
Appeal held that such errors are not reversible per se, but are subject to harmless error review.
The court based its conclusion on article VI, section 13 of the California Constitution (article VI,
section 13), which provides: “No judgment shall be set aside, or new trial granted, in any cause,
on the ground of misdirection of the jury, or of the improper admission or rejection of evidence,
or for any error as to any matter of pleading, or for any error as to any matter of procedure, unless,
after an examination of the entire cause, including the evidence, the court shall be of the opinion
that the error complained of has resulted in a miscarriage of justice.” For reasons explained below,
we agree with the Court of Appeal and affirm its judgment.
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1 All further unlabeled statutory references are to the Code of Civil Procedure.


*1103  Factual and Procedural Background


In February 2006, plaintiff F.P. sued defendant Joseph Monier for acts of sexual **1077  battery
that defendant allegedly committed in 1990 and 1991, when plaintiff was 10 years old and
defendant was 17 years old. Plaintiff also sued defendant's parents for negligence, alleging that
they had failed reasonably to care for, supervise, direct, oversee, and protect her from defendant.
Defendant filed an answer denying the allegations and asserting in part that others were at fault
and that any liability should be apportioned among them.


Before trial, plaintiff settled her claim against defendant's parents. The rest of the action went
to trial before the court. The evidence presented during that trial showed, among other things,
that plaintiff's father also sexually abused plaintiff during the time period in question. Dr.
Laurie Wiggen, a licensed clinical psychologist who treated plaintiff from September 2005 until
December 2007, diagnosed plaintiff as having posttraumatic stress disorder and attributed it to the
traumas resulting from the molestations by her father and defendant. Dr. Wiggen could not separate
the harm done by defendant from that done by plaintiff's father, testifying that their conduct was
“cumulatively impactful.” Dr. Eugene Roeder, a licensed psychologist who evaluated plaintiff
in July 2005, diagnosed plaintiff as suffering from major depression, an anxiety disorder, and
posttraumatic stress disorder. Like Dr. Wiggen, Dr. Roeder could not distinguish the symptoms
defendant had caused from those plaintiff's father had caused, but he testified that the molestation
by plaintiff's father “was dramatically more traumatic than” the molestation by defendant because
plaintiff's relationship with her father “was a much more central, basic relationship in her life” and
“[h]er relationship with the [defendant] was more tangential.”


The court issued a tentative decision on April 29, 2009, finding that defendant had committed
the alleged acts and that his conduct was a substantial factor in causing plaintiff's injuries. The
court indicated its intent to award damages in the amount of $305,096, consisting of $44,800 for
lost income, ***506  $10,296 for past and future medical expenses, and $250,000 for general
noneconomic damages. The court instructed plaintiff's counsel to prepare a judgment. Later that
day, defendant timely filed a request for a statement of decision requesting, as relevant here, that
the court set forth “the basis upon which” it was awarding special damages, emotional distress
damages, past and future medical expenses, and lost wages.


On May 1, 2009, plaintiff's counsel submitted a proposed judgment to the court. In an
accompanying declaration, counsel explained: (1) he faxed a copy of the proposed judgment to
defendant's counsel after trial on April 29, 2009, and was informed that defendant's counsel was
no longer at that *1104  number; (2) the next day, April 30, he faxed a copy of the proposed
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judgment to the new fax number of defendant's counsel and left counsel a voicemail explaining
that the trial judge, who had been visiting, “needed” the proposed judgment reviewed and signed
“immediately” because the judge “was leaving Sacramento on May 1, 2009”; and (3) he did not
hear from defendant's counsel and submitted the proposed judgment to the court the next day, May
1, 2009.


On May 1, 2009, the court signed the judgment without issuing a separate statement of decision.
The judgment stated in relevant part: “After considering all of the evidence and testimony
presented at trial it is hereby adjudged, determined and decreed that [defendant] molested his
biological cousin, plaintiff [F.P.] numerous times when she was ten years old, including acts of
unlawful penetration, sodomy, oral copulation of him and other lewd and lascivious acts. The
conduct of Defendant ... is further found to be outrageous and a substantial factor in causing
injuries to the Plaintiff. Defendant took advantage of the vulnerability of the Plaintiff due to her
age. Plaintiff ... was injured as a proximate result of [defendant's] sexual assaults of her causing
her to incur past and future medical/psychological treatment expenses of $10,296.00. Plaintiff lost
income as a proximate result of [defendant's] sexual assaults of her in the amount of $48,800.00.”
The judgment ordered defendant to pay total damages of $305,096.00, which included general
damages of $250,000 and special damages of $55,096.00.


Defendant appealed, arguing that the trial court had erred in failing to issue a statement **1078
of decision and that the error was reversible per se. According to defendant, without a statement
of decision, it was unknown whether the trial court had apportioned general damages as the law
required. The Court of Appeal found error, but disagreed that it was reversible per se. Article VI,
section 13, the court held, precludes reversal absent a showing that the trial court's failure to issue
a statement of decision regarding the issues defendant had specified “resulted in a miscarriage of
justice.” The error here, the court found, did not result in a miscarriage of justice because defendant
had forfeited any right to apportionment of damages by failing to raise the issue at trial. Thus,
the court concluded, the absence of a statement of decision on the issue of general noneconomic
damages was of no consequence.


We granted review, limiting the issue to whether “a trial court's error in failing to issue a statement
of decision upon a timely request” is “reversible per se.” 2


2 Given this limitation, we express no opinion regarding the Court of Appeal's conclusion that
the error here was, in fact, harmless.


***507  *1105  Discussion



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART6S13&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART6S13&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





F.P. v. Monier, 3 Cal.5th 1099 (2017)
405 P.3d 1076, 225 Cal.Rptr.3d 504, 17 Cal. Daily Op. Serv. 11,212...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


The duty of a trial court in question here—to issue, upon the request of a party appearing at a
court trial of a question of fact, “a statement of decision explaining the factual and legal basis for
its decision as to each of the principal controverted issues at trial” (§ 632)—reflects many years
of statutory evolution. In 1851, the Legislature enacted section 180 of the Practice Act, which
provided that “[u]pon the trial of an issue of fact by the Court, its decision shall be given in writing,
and filed with the Clerk, within ten days after the trial took place. In giving the decision, the facts
found, and the conclusions at law, shall be separately stated. Judgment upon the decision shall
be entered accordingly.” (Stats. 1851, ch. 5, § 180, pp. 78–79.) Ten years later, the Legislature
added a provision stating that “[i]n cases tried by the court without a jury, no judgment shall be
reversed for want of a finding, or for a defective finding, of the facts, unless exceptions be made
in the court below to the finding, or to the want of a finding.” (Stats. 1861, ch. 522, § 2, p. 589.)
Five years after that, in 1866, the Legislature combined these provisions into a single section that
provided: “Upon a trial of issue of fact by the Court, judgment shall be entered in accordance with
the finding of the Court, and the finding, if required by either party, shall be reduced to writing
and filed with the Clerk. In the finding filed, the facts found and the conclusions of law shall be
separately stated. In such cases no judgment shall be reversed on appeal for want of a finding in
writing at the instance of any party who, at the time of the submission of the cause, shall not have
requested a finding in writing, and had such request entered in the minutes of the Court ....” (Stats.
1865–1866, ch. 619, § 2, p. 844.)


In 1872, when the Legislature enacted the Code of Civil Procedure, it replaced these provisions
with section 632 and former section 633. Section 632 provided: “Upon the trial of a question of
fact by the Court, its decision must be given in writing and filed with the Clerk within twenty
days after the cause is submitted for decision, and unless the decision is filed within that time the
action must again be tried.” Former section 633 provided: “In giving the decision, the facts found
and conclusions of law must be separately stated. Judgment upon the decision must be entered
accordingly.” (Repealed by Stats. 1933, ch. 744, § 198, p. 1904.) Two years later, the Legislature
amended section 632 by (1) extending the time for filing the decision from 20 to 30 days, and (2)
deleting the clause stating that “the action must again be tried” if the decision was not filed within
the specified time. (Code Amends. 1873–1874, § 79, p. 312.)


In 1933, the Legislature combined these separate provisions into a single section 632, which
provided in relevant part: “In superior courts and municipal courts, upon the trial of a question
of fact by the court, its decision must *1106  be given in writing and filed with the clerk within
thirty days after the cause is submitted for decision. In giving the decision, the facts found and
the conclusions of law **1079  must be separately stated. ... [¶] Judgment upon the decision must
be entered accordingly.” (Stats. 1933, ch. 744, § 105, p. 1876.) In 1959, the Legislature added a
sentence to the section stating that “[t]he statement of facts found shall fairly disclose the court's
determination of all issues of fact in the case.” (Stats. 1959, ch. 637, § 1, p. 2613.)
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The Legislature next substantively revised the section in 1968. As here relevant, the amended
section provided: “In superior courts, upon [the] trial [of a question of fact by the court,] the court
shall announce ***508  its intended decision. Within the time after such announcement permitted
by rules of the Judicial Council, any party appearing at the trial may request findings. Unless
findings are requested, the court shall not be required to make written findings and conclusions. ...
[¶] ... [¶] Where findings are required, they shall fairly disclose the court's determination of all
issues of fact in the case.” (Stats. 1968, ch. 716, § 1, pp. 1417–1418.)


The current version of section 632 began to take shape in 1981, when the Legislature amended
the statute to provide: “In superior ... courts, ... upon the trial of a question of fact by the court,
written findings of fact and conclusions of law shall not be required. Upon the request of any party
appearing at the trial, made within 10 days after the court announces a tentative decision, ... the
court shall issue a statement of decision explaining the factual and legal basis for its decision as
to each of the principal controverted issues at trial. The request for a statement of decision shall
specify those controverted issues as to which the party is requesting a statement of decision. ... [¶]
The statement of decision shall be in writing, unless the parties appearing at trial agree otherwise.”
(Stats. 1981, ch. 900, § 1, p. 3425.)


In 1998, the Legislature slightly reordered this language so that the statute provided in relevant
part, as it does today, as follows: “In superior ... courts, upon the trial of a question of fact by
the court, written findings of fact and conclusions of law shall not be required. The court shall
issue a statement of decision explaining the factual and legal basis for its decision as to each of the
principal controverted issues at trial upon the request of any party appearing at the trial. The request
must be made within 10 days after the court announces a tentative decision .... The request for a
statement of decision shall specify those controverted issues as to which the party is requesting
a statement of decision. ... [¶] The statement of decision shall be in writing, unless the parties
appearing at trial agree otherwise.” (Stats. 1998, ch. 931, § 84, p. 6442.)


As this discussion demonstrates, except between 1872 and 1874, when section 632 stated that “the
action must again be tried” upon a trial court's *1107  failure to file its decision within the specified
time, the statutes have not specified the consequences of noncompliance. They have, however, at
times expressly precluded reversal for a failure to make findings if the appealing party did not
object to the failure in the trial court or file a written request for findings and have it entered in
the court's minutes.


Moreover, at least since 1851, our generally applicable statutes have precluded reversal for errors
in civil cases absent prejudice. Section 71 of the 1851 Practice Act provided that “[t]he Court
shall, in every stage of an action, disregard any error or defect in the pleadings, or proceedings,
which shall not affect the substantial rights of the parties; and no judgment shall be reversed or
affected by reason of such error or defect.” (Stats. 1851, ch. 5, § 71, p. 61.) In 1872, the Practice
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Act provision became section 475, which initially provided: “The Court must, in every stage of
an action, disregard any error or defect in the pleadings or proceedings which does not affect
the substantial rights of the parties, and no judgment shall be reversed or affected by reason of
such error or defect.” Since 1897, when the Legislature last amended it, section 475 has provided:
“The court must, in every stage of an action, disregard any error, improper ruling, instruction, or
defect, in the pleadings or proceedings which, in the opinion of said court, does not affect the
substantial rights of the parties. No judgment, decision, or ***509  decree shall be reversed or
affected by reason of any error, ruling, instruction, or defect, unless it shall appear from the record
that such error, ruling, instruction, or defect was prejudicial, and also **1080  that by reason of
such error, ruling, instruction, or defect, the said party complaining or appealing sustained and
suffered substantial injury, and that a different result would have been probable if such error, ruling,
instruction, or defect had not occurred or existed. There shall be no presumption that error is
prejudicial, or that injury was done if error is shown.” (Stats. 1897, ch. 47, § 1, p. 44.)


More importantly, for over 100 years, the California Constitution has also expressly precluded
reversal absent prejudice. In 1911, California voters added former article VI, section 4½ to the state
Constitution, which provided: “No judgment shall be set aside, or new trial granted in any criminal
case on the ground of misdirection of the jury or the improper admission or rejection of evidence, or
for error as to any matter of pleading or procedure, unless, after an examination of the entire cause
including the evidence, the court shall be of the opinion that the error complained of has resulted
in a miscarriage of justice.” (Italics added.) Three years later, the voters expanded the provision's
reach to civil cases by changing the phrase “in any criminal case” to “in any case.” (See Vallejo etc.
R.R. Co. v. Reed Orchard Co. (1915) 169 Cal. 545, 553–554, 147 P. 238.) Since 1966, when the
Constitution was reorganized, the provision has appeared as article VI, section 13, which states:
“No judgment shall be set aside, or new trial granted, in any cause, on the ground of misdirection
of the jury, or of the improper admission or *1108  rejection of evidence, or for any error as to any
matter of pleading, or for any error as to any matter of procedure, unless, after an examination of
the entire cause, including the evidence, the court shall be of the opinion that the error complained
of has resulted in a miscarriage of justice.” (Italics added.)


As we have explained, article VI, section 13 generally “prohibits a reviewing court from setting
aside a judgment due to trial court error unless it finds the error prejudicial.” (People v. Chun (2009)
45 Cal.4th 1172, 1201, 91 Cal.Rptr.3d 106, 203 P.3d 425.) The section applies to both constitutional
and nonconstitutional errors. (People v. Cahill (1993) 5 Cal.4th 478, 501, 20 Cal.Rptr.2d 582, 853
P.2d 1037 (Cahill).) It “empower[s]” appellate courts “to examine ‘the entire cause, including the
evidence,’ ” and “require[s]” them “to affirm the judgment, notwithstanding error, if error has not
resulted ‘in a miscarriage of justice.’ ” (People v. O'Bryan (1913) 165 Cal. 55, 64, 130 P. 1042.)
To be sure, even under section 13, an error is reversible per se when it constitutes “a ‘ “structural
[defect] in the ... trial mechanism” ’ that defies evaluation for harmlessness.” (Soule v. General
Motors Corp. (1994) 8 Cal.4th 548, 579, 34 Cal.Rptr.2d 607, 882 P.2d 298 (Soule); see People
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v. Anzalone (2013) 56 Cal.4th 545, 554, 155 Cal.Rptr.3d 352, 298 P.3d 849 [“A structural error
requires per se reversal because it cannot be fairly determined how a trial would have been resolved
if the grave error had not occurred.”]; Sandquist v. Lebo Automotive, Inc. (2016) 1 Cal.5th 233,
261, 205 Cal.Rptr.3d 359, 376 P.3d 506 [finding error “reversible per se” because its “effects are ‘
“unmeasurable” ’ and ‘ “def[y] analysis by ‘harmless-error’ standards” ’ ”].) But “[c]ategorization
of an error as structural represents ‘the exception and not the rule.’ ” (People v. Sivongxxay
(2017) 3 Cal.5th 151, 178, 219 Cal.Rptr.3d 265, 396 P.3d 424.) “[A] strong presumption” exists
against finding that an error falls within the structural category, and “it will be the rare case”
where an error—even “a constitutional violation”—“will not ***510  be subject to harmless error
analysis.” (Anzalone, supra, at p. 554, 155 Cal.Rptr.3d 352, 298 P.3d 849.)


Based on these provisions, we agree with the Court of Appeal that a trial court's error in failing
to issue a requested statement of decision is not reversible per se, but is subject to harmless error
review. Nothing in the language of section 632 as it now stands establishes a rule of automatic
reversal, and nothing in the statute's legislative history suggests the Legislature intended the current
statute to have that effect. On the contrary, the statute's evolution—specifically, the deletion, after
only two years, of language requiring that an action “again be tried” for noncompliance—cuts
against reading the statute in that manner. Thus, there is no statutory directive to override section
475, which, as explained above, precludes reversal absent prejudice. Nor is there any basis for
construing section 632 to conflict with the **1081  constitutional mandate of article VI, section 13,
which precludes reversal “for any error as to any matter of procedure, unless, after an examination
of *1109  the entire cause, including the evidence, the court shall be of the opinion that the error
complained of has resulted in a miscarriage of justice.” Although in a particular case a trial court's
failure to issue a requested statement of decision may amount to a structural defect in the trial
mechanism that defies evaluation for harmlessness, we cannot say this type of error “fall[s] into the
rare class of mistakes that are reversible per se.” (People v. Sivongxxay, supra, 3 Cal.5th 151, 180.)


Defendant argues that, notwithstanding the relevant constitutional and statutory provisions, a rule
of automatic reversal is dictated by our precedents. “This court,” he asserts, “has stated almost
since statehood that a judgment must be reversed for failure to provide required findings, and has
restated the rule time and again since” the adoption of section 475 in 1872, the extension of article
VI, section 4½ to civil cases in 1914, and the adoption of article VI, section 13 in 1966.


Defendant is correct that many of our decisions suggest a rule of automatic reversal. For example,
in possibly our first decision on the subject, after quoting section 180 of the Practice Act, we
reversed a judgment and remanded for a new trial, stating: “We are of opinion that this law is not
merely directory, and we have no right to destroy or impair its efficacy. It is intended by it, that the
decision of the Court shall be the basis of the judgment in the same manner as the verdict of a jury;
and it follows, that without such decision the judgment cannot stand.” (Russel v. Armador (1852)
2 Cal. 305 (Russel).) Eighty-five years later, in 1937, we stated that if “findings are necessary”
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under section 632 “and have not been waived,” it “is undoubtedly the law” that a court's “failure
to make them constitutes prejudicial and reversible error.” (Carpenter v. Pacific Mut. Life Ins. Co.
(1937) 10 Cal.2d 307, 326, 74 P.2d 761.)


However, our decisions are not as uniform as defendant argues. In McQuillan v. Donahue (1874)
49 Cal. 157, the trial court, in a bench trial, decided the case “orally in favor of the plaintiff,”
and “[n]o decision in writing was ever given or filed.” The defendant moved for a new trial
pursuant to section 632, which stated at the time that “the action must again be tried” if the court
failed to file its decision within the specified time. The motion was denied, and the defendant
appealed, citing Russel. We affirmed, stating: “We are of opinion that this provision of the statute
is directory merely.” (McQuillan, at p. 158) In Gregory v. Gregory (1894) 102 Cal. 50, 51, 36 P.
364, the unsuccessful plaintiffs in a quiet title action tried by the court sought reversal ***511
on the ground that “findings of fact were not waived, and none were filed by the court below.”
We rejected the claim, citing the principle that “a judgment will not be reversed for want of a
finding upon a particular issue, where it is apparent that the omission in no way prejudiced *1110
the appellant.” (Id. at p. 52, 36 P. 364.) In Gates v. McLean (1886) 70 Cal. 42, 46, 11 P. 489,
we explained: “It has been repeatedly held, that even when the [trial] court has omitted to find
upon a material issue, a new trial may be denied if on the evidence the finding must have been
adverse to the party asking the new trial. By parity of reason, a new trial may be denied if a finding
in favor of the party asking the new trial (upon a particular issue) could not have changed the
result.” (See Murphy v. Bennett (1886) 68 Cal. 528, 530, 9 P. 738 [“There should be findings upon
all the material issues in the case, but a judgment will not be reversed for want of a finding on a
particular issue, where it is apparent that the failure to find on that issue is in no way prejudicial
to the appellant.”]; Hutchings v. Castle (1874) 48 Cal. 152, 156 [although trial court “should have
found upon the issue,” because there was “no legal evidence sufficient to justify a finding” for
defendant, “the omission to find ... could not have prejudiced the defendant” and “is [not] a reason
for reversing the judgment”].)


In several decisions that predated the 1914 addition to our Constitution of a “miscarriage of
justice” provision for civil cases (former article VI, section 4½), we required, based on section
475, a showing of prejudice to justify reversal. In McCourtney v. Fortune (1881) 57 Cal. 617, 619
(McCourtney), we **1082  held that a judgment may not be reversed for a trial court's failure to
make a finding on a particular issue where the omission “is not prejudicial to the appellant.” Citing
section 475, we explained that “[n]o judgment can be reversed for any error or irregularity in the
proceedings of a case which does not affect the substantial rights of the parties.” (McCourtney,
at p. 619.) Applying this rule, we held that, because the finding the trial court had failed to make
was, in light of other findings, “of no moment,” the omission was, “if anything, a mere irregularity,
from which no possible injury could result to the appellants, and it is no ground for the reversal
of the judgment.” (Id. at pp. 619, 620.) A few years later, citing McCourtney, we explained that
“[w]hen the [trial] court fails to find on a material issue, the judgment will not be reversed, if the
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finding omitted must have been adverse to the appellant.” (People v. Center (1885) 66 Cal. 551,
564, 6 P. 481, italics added.)


Ten years after McCourtney, in Winslow v. Gohransen (1891) 88 Cal. 450, 451–452, 26 P. 504
(Winslow), we explained that a trial court's failure to make a finding on all issues is not reversible
error if there was no evidence to support a finding on the omitted issues in favor of the complaining
party, or if the evidence on those issues was insufficient to support such a finding. Again citing
section 475, we reasoned: “In either case the finding of the court could only be against the
allegation, and consequently would not ‘invalidate’ the judgment rendered in accordance with the
other findings; and inasmuch as the failure to make such finding would not affect the substantial
rights of the appellant, the judgment ought not to be reversed.” (Winslow, supra, at p. 452, 26 P.
504.) In other words, we explained, “[i]f the omitted findings must have *1111  been adverse to the
appellant, their omission is not error sufficient to authorize the reversal of the judgment.” (Id. at pp.
452–453, 26 P. 504.) Notably, none of the decisions on which defendant relies cited or discussed
section 475 or its “substantially identical” source, section 71  ***512  of the 1851 Practice Act.
(Cahill, supra, 5 Cal.4th at p. 525, fn. 6, 20 Cal.Rptr.2d 582, 853 P.2d 1037.)


We began grounding the prejudice inquiry in the state Constitution soon after the 1914 amendment
to former article VI, section 4 1 //2 that made its “miscarriage of justice” standard applicable in civil
cases. In Maloof v. Maloof (1917) 175 Cal. 571, 573, 166 P. 330, the defendant sought reversal in
a case tried by the court based on the court's “failure to find upon material issues.” We rejected the
claim, explaining: “[I]t is perfectly apparent, on the whole record, that the trial judge did not think
that the defendant had established a cause of action in her favor, and that if, when he signed the
findings, his attention had been directed to the specific issue under discussion, he would inevitably
have made a finding on it against the defendant. We are satisfied that the omission to find did not
result in a ‘miscarriage of justice,’ and the error must therefore be disregarded under the provision
of [former] section 4 1 //2 of article VI of the Constitution.” (Id. at p. 574, 166 P. 330.) Again, none
of the decisions on which defendant relies cites or discusses the constitutional “miscarriage of
justice” provision for civil cases that has existed since 1914.


The significance of this analytical omission is clear from our decision in Cahill, supra, 5 Cal.4th
at page 509, 20 Cal.Rptr.2d 582, 853 P.2d 1037, which relied on the constitution's “miscarriage
of justice” provision to overrule our decisions holding that the erroneous admission of a coerced
confession is reversible per se under California law. Cases predating adoption of the constitutional
provision, we explained, did not consider or decide whether the erroneous admission of a coerced
confession constitutes a “miscarriage of justice” within the meaning of that provision such that
reversal is required “without regard to the other evidence received at trial.” (Cahill, at p. 494,
fn. 10, 20 Cal.Rptr.2d 582, 853 P.2d 1037.) Cases postdating that event, we continued, had “lost
sight of” the new provision's “principal purpose and significance” insofar as they focused on
the persuasive impact that coerced confessions, “ ‘as a class,’ ‘[a]lmost invariably’ ” have. (Id.
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at p. 503, 20 Cal.Rptr.2d 582, 853 P.2d 1037.) Recognition of this impact “simply means that
the improper admission of a confession is much more likely to affect the outcome of a trial
than are other categories of evidence, and **1083  thus is much more likely to be prejudicial
under the traditional harmless-error standard.” (Ibid.) But this increased likelihood of prejudice
“does not ... justify the judicial adoption of a state-law rule that automatically and monolithically
treats all improperly admitted confessions as requiring reversal of the defendant's conviction;
the California constitutional reversible-error provision was adopted for the specific purpose of
eliminating just such a prophylactic approach to reversible error.” (Ibid.) As to considerations of
stare decisis, we reasoned in part that (1) the precedents supporting the defendant did not even
*1112  “attempt to explain how a rule requiring automatic reversal ... was compatible with the
purpose of the applicable state constitutional provision” (id. at p. 508, 20 Cal.Rptr.2d 582, 853
P.2d 1037), and (2) following them “would fail to give proper recognition to the important public
policies underlying the [constitutional] reversible error provision” (ibid.), including maintaining
“the public's confidence in the criminal justice system” (id. at p. 509, 20 Cal.Rptr.2d 582, 853
P.2d 1037).


In Soule, supra, 8 Cal.4th at page 574, 34 Cal.Rptr.2d 607, 882 P.2d 298, we relied on article
VI, section 13 and Cahill in the civil context in declining to follow the “[d]ecades old” principle,
recited in “a substantial body of California decisions,” that ***513  “the erroneous denial of
correct specific instructions covering a civil litigant's supportable ‘theory of the case’ ” is reversible
per se. We first observed that the “line of authority [was] not unbroken,” and that “[a] number of
decisions” had “assessed the actual effect of” such errors “on the judgment.” (Soule, at p. 575, 34
Cal.Rptr.2d 607, 882 P.2d 298.) We next explained that the principles Cahill discussed, “properly
adapted, apply with equal or even greater force to the issue before us.” (Id. at p. 578, 34 Cal.Rptr.2d
607, 882 P.2d 298.) “As in Cahill, the express terms of” article VI, section 13 “weigh against
automatic reversal,” because the section “explicitly mentions ‘misdirection of the jury’ as error
[that] warrants reversal” only if a miscarriage of justice would otherwise result. (Soule, at p. 579, 34
Cal.Rptr.2d 607, 882 P.2d 298.) And decisions applying “the traditional rationale that certain forms
of instructional omission in civil cases are ‘inherently’ prejudicial” had “ ‘lost sight of the principal
purpose and significance of’ ” our constitutional “harmless error” provision. (Ibid.) “Erroneous
civil instructional omissions, like the criminal evidentiary error at issue in Cahill, may be more
or less likely to cause actual prejudice, depending on their nature and context. Particularly serious
forms of error might ‘almost invariably’ prove prejudicial in fact. But it does not follow that courts
may ‘automatically and monolithically’ treat a particular category of civil instructional error as
reversible per se. Article VI, section 13 of the California Constitution requires examination of
each individual case to determine whether prejudice actually occurred in light of the entire record.
[Citation.] [¶] Finally, we may not blindly endorse traditional rules of automatic reversal ... in order
to preserve doctrinal stability. As in Cahill, our adherence to such principles would undermine
the important and still-vital requirements and policies of article VI, section 13 of the California
Constitution. No form of civil trial error justifies reversal and retrial, with its attendant expense



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993131280&pubNum=0000661&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_661_503&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_503

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993131280&pubNum=0004040&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993131280&pubNum=0004040&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993131280&pubNum=0000661&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_661_508&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_508

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993131280&pubNum=0000661&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_661_508&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_508

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993131280&pubNum=0004040&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993131280&pubNum=0000661&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_661_509&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_509

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993131280&pubNum=0000661&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_661_509&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_509

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994213807&pubNum=0004040&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_4040_574&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_574

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART6S13&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART6S13&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993131280&pubNum=0004040&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994213807&pubNum=0004040&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_4040_575&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_575

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994213807&pubNum=0004040&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_4040_575&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_575

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993131280&pubNum=0004040&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994213807&pubNum=0000661&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_661_578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_578

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994213807&pubNum=0000661&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_661_578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_578

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993131280&pubNum=0004040&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART6S13&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994213807&pubNum=0004040&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_4040_579&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_579

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994213807&pubNum=0004040&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_4040_579&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_579

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994213807&pubNum=0004040&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993131280&pubNum=0004040&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART6S13&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993131280&pubNum=0004040&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART6S13&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART6S13&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





F.P. v. Monier, 3 Cal.5th 1099 (2017)
405 P.3d 1076, 225 Cal.Rptr.3d 504, 17 Cal. Daily Op. Serv. 11,212...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


and possible loss of witnesses, where in light of the entire record, there was no actual prejudice to
the appealing party.” (Soule, at p. 580, 34 Cal.Rptr.2d 607, 882 P.2d 298.)


In People v. Breverman (1998) 19 Cal.4th 142, 172–179, 77 Cal.Rptr.2d 870, 960 P.2d 1094,
we again relied on article VI, section 13 and Cahill to overrule, for purposes of noncapital
cases, our prior decisions announcing a rule of near-automatic reversal for a trial court's error in
failing to instruct, sua sponte, on all lesser included offenses the evidence supports. This error,
*1113  we explained, “is not a fundamental structural defect in the mechanism of the criminal
proceeding [citation] which cannot or should not be evaluated for prejudice by reference to
‘the entire cause, including the evidence.’ ” (Id. at p. 176, 77 Cal.Rptr.2d 870, 960 P.2d 1094.)
Instead, “it is a mere trial error, one committed in the presentation of the case to the jury,” and
its “probable adverse effect ... in a particular case can readily be assessed by an individualized,
concrete examination of the record in that case.” (Ibid.) Although our prior decision **1084
announcing the rule mentioned the constitutional harmless error provision, it simply “assert[ed],
as an ipse dixit” (id. at p. 176, 77 Cal.Rptr.2d 870, 960 P.2d 1094), that this “form of error
is itself a miscarriage of justice” (ibid.), and it “provided [no] significant analysis to support
the conclusion that the California Constitution precludes, rather than requires, examination of
the entire record, including the evidence, for actual harm” (id. at pp. 175–176, 77 Cal.Rptr.2d
870, 960 P.2d 1094). The constitutional “obligation” under article VI, section 13 to determine
whether an error produced a miscarriage of justice “cannot be avoided” ***514  by such “ipse
dixit.” (Id. at p. 176, 77 Cal.Rptr.2d 870, 960 P.2d 1094.) This analytical shortcoming, combined
with Cahill's “reexamination of the meaning of” the constitutional harmless error provision,
“compelled” overruling our precedents and “depart[ing] from the ‘fundamental,’ though ‘flexible,’
jurisprudential policy of stare decisis.” (Id. at p. 178, 77 Cal.Rptr.2d 870, 960 P.2d 1094, fn. 26.)


In light of these decisions, the precedents on which defendant relies, which fail to mention, let
alone discuss, the constitutional harmless error provision, do not offer a sound basis for a rule
of automatic reversal. Because article VI, section 13 of the California Constitution explicitly
identifies “any error as to any matter of procedure” (ibid.) as error that warrants reversal only if
a miscarriage of justice would otherwise result, here, as in Soule and Cahill, its “express terms ...
weigh against automatic reversal” (Soule, supra, 8 Cal.4th at p. 579, 34 Cal.Rptr.2d 607, 882
P.2d 298) for a court's procedural error in failing to issue a statement of decision. Even were our
precedents uniform in applying a rule of automatic reversal, as Soule explains, “we may not blindly
endorse” that rule “in order to preserve doctrinal stability,” because doing so “would undermine
the important and still-vital requirements and policies of article VI, section 13.” (Soule, at p. 580,
34 Cal.Rptr.2d 607, 882 P.2d 298.) Given the constitutional provision, an inquiry into prejudice
is required.


In addition to relying on precedent, defendant argues that, because a trial court's error in failing
to issue a statement of decision “impairs” the “fundamental right[ ]” to a trial, “which necessarily
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includes the right to a decision on the matters in dispute,” “[i]t is a ‘structural defect’ in the trial
proceedings” that is reversible per se. According to defendant, in a nonjury trial, a court's “findings
are, in substance, a special verdict,” and “the statement of decision is the court's final decision.”
It follows, defendant argues, that a failure to issue a statement of decision constitutes “a failure to
decide the case,” and that “[e]ntering judgment without issuing a required statement of decision is
tantamount to” entering judgment in a jury trial *1114  “without having the jury render a verdict.”
Defendant also argues that a court's error in failing to issue a statement of decision “ ‘defies
evaluation for harmlessness’ ”; because a court is free to revise its statement of intended decision,
when it enters judgment without issuing a statement of decision, “it is impossible to speculate what
the result might have been had the judge complied with the mandate of [section] 632.”


In light of our precedent and the terms of the relevant statutes, we reject defendant's arguments.
Regarding our precedent, as noted above, in Winslow, supra, 88 Cal. 450, 26 P. 504, we explained
that where a trial court fails to make a finding on an issue that could only be decided in a way
that “would not ‘invalidate’ the judgment rendered in accordance with the other findings” (id. at p.
452, 26 P. 504), “the failure to make such finding would not affect the substantial rights of” (ibid.)
the complaining party and “is not error sufficient to authorize the reversal of the judgment” (id.
at p. 453, 26 P. 504). In a separate decision decided the same year as Winslow, we explained that
the rule defendant here invokes—where a trial court fails to make findings upon all the material
issues presented by the pleadings, “there has been a mistrial, and the [court's] decision, having been
rendered before the case has been fully tried, is considered to have been a decision ‘against law’ ”—
applies only where a finding on the omitted issue “would have the effect to countervail or destroy
the effect of the [court's] other ***515  findings.” (Brison v. Brison (1891) 90 Cal. 323, 328, 27 P.
186.) Thus, “[i]f the findings which are made are of such a character as to dispose of issues which
are **1085  sufficient to uphold the judgment, it is not a mistrial or against law to fail or omit
to make findings upon other issues which, if made, would not invalidate the judgment.” (Ibid.)
The next year, in Diefendorff v. Hopkins (1892) 95 Cal. 343, in the course of restating the rule
that a trial court's failure to make a finding on an issue that “could make no possible difference in
the result” (id. at p. 347)—i.e., had “become immaterial” (id. at pp. 347–348)—“is not error, or
at least, ... not a prejudicial error” (id. at p. 348), we rejected the argument that a failure to find
upon all issues “is prejudicial error, because it deprives [the complaining party] of the advantages
which it was the purpose of the statute (Code Civ. Proc. secs. 632, 633) to secure, viz., a final
adjudication upon each separate issue, to serve as a basis for a final judgment by this court on the
appeal.” (Ibid.) Consistent with these precedents, we have more generally explained that “[t]he
absence of findings [does] not make [a] judgment void, but at most [is] only ... error reviewable
on appeal.” (May v. Hatcher (1900) 130 Cal. 627, 629, 63 P. 33.)


Also relevant are decisions involving the adequacy of factual findings and legal conclusions
contained in the judgment itself. As detailed earlier, before the 1960's, the relevant statutes required
that a court's findings of facts and conclusions of law “be separately stated” in writing, and that
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“[j]udgment upon the decision ... be entered accordingly.” (Stats. 1959, ch. 637, § 1, *1115  p.
2613; see Stats. 1968, ch. 716, § 1, pp. 1417–1418.) Notwithstanding this wording, we have
consistently held that factual findings and legal conclusions in the judgment satisfied the statutory
requirements. (Estate of Janes (1941) 18 Cal.2d 512, 514, 116 P.2d 438; Estate of Exterstein (1934)
2 Cal.2d 13, 15–16, 38 P.2d 151; Prothero v. Superior Court (1925) 196 Cal. 439, 443, 238 P. 357;
Shaingold v. Shaingold (1923) 191 Cal. 438, 439, 216 P. 603; McKelvey v. Wagy (1910) 157 Cal.
406, 408, 108 P. 268; May v. Hatcher, supra, 130 Cal. at p. 628, 63 P. 33; Locke v. Klunker (1898)
123 Cal. 231, 239, 55 P. 993; Hopkins v. Warner (1895) 109 Cal. 133, 139, 41 P. 868.) Thus, even
under the prior statutory language, it was not true, as defendant asserts, that a trial court's failure to
issue a decision, separate from the judgment, setting forth its factual findings and conclusions of
law necessarily meant that there was a failure to decide the case. Nothing suggests the Legislature,
in amending section 632 to require “a statement of decision explaining the factual and legal basis
for [the court's] decision” instead of a decision stating factual findings and conclusions of law,
intended to change our well-established rule.


Here, as previously explained, the judgment set forth the following: (1) defendant molested
plaintiff numerous times when she was 10 years old, including acts of unlawful penetration,
sodomy, oral copulation of him and other lewd and lascivious acts; (2) his conduct was outrageous
and a substantial factor in causing plaintiff's injuries; (3) he took advantage of plaintiff's
vulnerability due to her age; (4) plaintiff was injured as a proximate result of defendant's conduct,
causing her to incur past and future medical/psychological treatment expenses of $10,296; and (5)
plaintiff lost income as a proximate result of defendant's conduct in the amount of $48,800. Given
these findings, defendant is incorrect that the trial court's failure to issue a separate statement of
decision constituted a failure to decide the case.


Finally, defendant's argument, which depends largely on cases applying the language of earlier
provisions, is inconsistent ***516  with aspects of the relevant statutes as they stand today. Under
section 632 as it was enacted in 1872, courts trying issues of fact were required to issue written
findings of facts and conclusions of law in all cases, even if not requested. Beginning in 1959, the
written findings had to “disclose the court's determination of all issues of fact in the case.” (Stats.
1959, ch. 637, § 1, p. 2613, italics added.) However, since section 632 was amended in 1981,
courts must issue a statement of decision “explaining the factual and legal basis for its decision”
only if a party makes a timely request, and must address in that statement only the “controverted
issues” a party “specif[ies]” in the request. (Harvard Investment Co. v. Gap Stores, Inc. (1984) 156
Cal.App.3d 704, 709–710, fn.3, 202 Cal.Rptr. 891.) In light of these provisions, and the **1086
cases discussed above, we reject defendant's assertion that *1116  a court's failure to issue a
statement of decision addressing the specified issues necessarily constitutes a complete “failure
to decide the case.”
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Of course, the more issues specified in a request for a statement of decision and left unaddressed
by a court's failure to issue one, the “more difficult, as a practical matter, [it may be] to establish
harmlessness.” (People v. Mil (2012) 53 Cal.4th 400, 412, 135 Cal.Rptr.3d 339, 266 P.3d 1030
[adopting prejudice test and rejecting per se reversal for instructions that omit multiple elements
of a criminal offense].) A trial court's failure to issue a properly requested statement of decision
may effectively shield the trial court's judgment from adequate appellate review. (E.g., Gordon v.
Wolfe (1986) 179 Cal.App.3d 162, 167–168, 224 Cal.Rptr. 481 [without a statement of decision
allocating general and special damages, “we are unable to review the sufficiency of the [lump sum]
award properly by examining its various components in light of the evidentiary support for each of
them”].) As plaintiff herself acknowledges, “a trial court's failure to issue a statement of decision
may at times require reversal in order for the appellate court to effectively perform a review of the
material issues.” But the possibility of causing prejudice even “in many cases ... does not ... justify
the judicial adoption of a state-law rule that automatically and monolithically treats all [failures to
issue a requested statement of decision] as requiring reversal.” (Cahill, supra, 5 Cal.4th at p. 503,
20 Cal.Rptr.2d 582, 853 P.2d 1037.) As we have explained, our “constitutional reversible-error
provision was adopted for the specific purpose of eliminating just such a prophylactic approach
to reversible error.” (Ibid.)


It is true that, in this case, the correct procedure was not followed before the court signed and
entered the judgment. Defendant did not have the requisite time to file objections to the proposed
judgment before the court signed and entered the judgment. 3  However, citing our Constitution's
“miscarriage of justice” provision, we have long held that similar procedural errors are subject to
harmless error review. (Miller v. Murphy (1921) 186 Cal. 344, 350, 199 P. 525 [failure to serve
proposed findings before court signed them was not prejudicial]; Baker v. Eilers Music Co. (1917)
175 Cal. 652, 656–657, 166 P. 1006 ***517  [premature signing of findings and judgment was
not prejudicial].)


3 If a party timely requests a statement of decision, a proposed statement of decision and
judgment must be prepared and served on all parties by either the court or a party the court
designates. (Cal. Rules of Court, rule 3.1590(f).) “Any party may, within 15 days after the
proposed statement of decision and judgment have been served, serve and file objections
to the proposed statement of decision or judgment.” (Id., rule 3.1590(g).) Here, the court
signed the proposed judgment two days after plaintiff's counsel first attempted to fax it to
defendant's counsel.


*1117  Disposition


For reasons stated above, we affirm the Court of Appeal's judgment.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026903297&pubNum=0004040&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_4040_412&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_412

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986116250&pubNum=0000226&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_226_167&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_167

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986116250&pubNum=0000226&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_226_167&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_167

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993131280&pubNum=0004040&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_4040_503&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_503

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993131280&pubNum=0004040&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_4040_503&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_503

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993131280&pubNum=0004040&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1921112149&pubNum=0000220&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_220_350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_350

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1917006180&pubNum=0000220&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_220_656&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_656

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1917006180&pubNum=0000220&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=RP&fi=co_pp_sp_220_656&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_656

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1085226&cite=CASTCIVLR3.1590&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_ae0d0000c5150

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1085226&cite=CASTCIVLR3.1590&originatingDoc=Ibd5e17c0d3ae11e78c5db03c58f2bc1d&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_16f4000091d86





F.P. v. Monier, 3 Cal.5th 1099 (2017)
405 P.3d 1076, 225 Cal.Rptr.3d 504, 17 Cal. Daily Op. Serv. 11,212...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 16
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LIU, J.


CUÉLLAR, J.


KRUGER, J.


HUMES, J. * , concurred.
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3 Cal.5th 1099, 405 P.3d 1076, 225 Cal.Rptr.3d 504, 17 Cal. Daily Op. Serv. 11,212, 2017 Daily
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195 Cal.App.4th 1135
Court of Appeal, First District, Division 2, California.


R. Thomas FAIR, Plaintiff, Cross-defendant and Appellant,
v.


Karl E. BAKHTIARI et al., Defendants, Cross-complainants and Respondents.


No. A126844.
|


May 24, 2011.


Synopsis
Background: Attorney brought action against client for personal injuries and assault and battery.
Client and client's businesses cross-complained for declaratory relief, rescission, and breach of
fiduciary duty. The Superior Court, San Mateo County, Nos. CIV 417058, 434863, Carol L.
Mittlesteadt, J., granted declaratory relief and rescission, declared a business agreement between
attorney, client, and the businesses to be void and unenforceable, and denied attorney's motion for
leave to amend to add quantum meruit claim. Attorney appealed.


Holdings: The Court of Appeal, Kline, P.J., held that:


[1] attorney failed to rebut presumption that his business transactions with clients were a breach
of fiduciary duty, and


[2] attorney could not recover value of his services under a quantum meruit claim.


Affirmed.


West Headnotes (30)


[1] Attorneys and Legal Services Fiduciary Duties
Attorneys and Legal Services Standard of care;  breach of fiduciary duty
The relation between attorney and client is a fiduciary relation of the very highest character,
and binds the attorney to most conscientious fidelity.
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[2] Attorneys and Legal Services Transactions with Client
All dealings between an attorney and his client that are beneficial to the attorney will be
closely scrutinized with the utmost strictness for any unfairness.


2 Cases that cite this headnote


[3] Pleading Discretion of Court
An application to amend a pleading is addressed to the trial judge's sound discretion.


1 Cases that cite this headnote


[4] Appeal and Error Amended and Supplemental Pleadings
Appeal and Error Amended and supplemental pleadings
On appeal the trial court's ruling on an application to amend a pleading will be upheld
unless a manifest or gross abuse of discretion is shown, and the burden is on the appellant
to demonstrate that the trial court abused its discretion.


4 Cases that cite this headnote


[5] Pleading Condition of Cause and Time for Amendment
Pleading Condition of Cause and Time for Amendment
A court may deny a good amendment of a pleading in proper form where there is
unwarranted delay in presenting it. West's Ann.Cal.C.C.P. § 473.


1 Cases that cite this headnote


[6] Pleading Discretion of Court
Where there is no prejudice to the adverse party, it may be an abuse of discretion to deny
leave to amend a pleading. West's Ann.Cal.C.C.P. § 473.


3 Cases that cite this headnote


[7] Appeal and Error Absence of findings;  assumed or implied findings
The doctrine of implied findings did not require the Court of Appeal to imply that trial
court's denial of attorney's motion to amend his complaint against clients to add a claim
for quantum meruit was based on inexcusable delay or prejudice to clients, even though
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the court made no express findings in its written order denying the motion, where it was
clear that the court did not deny the motion on the ground that attorney acted in bad faith
or unreasonably delayed seeking to amend to assert the quantum meruit cause of action.
West's Ann.Cal.C.C.P. § 632.


5 Cases that cite this headnote


[8] Motions Form and Requisites of Orders
The general rule is that a trial court need not issue a statement of decision after a ruling
on a motion. West's Ann.Cal.C.C.P. § 632.


4 Cases that cite this headnote


[9] Appeal and Error Failure or refusal of lower court to make findings
The absence of a statement of decision in connection with the court's denial of a motion
does not affect the standard of review.


4 Cases that cite this headnote


[10] Appeal and Error Substantial Evidence
Appeal and Error Amended and supplemental pleadings
Reviewing courts presume that the trial court's order denying a motion to amend the
complaint is supported by the record; if there is substantial evidence in the record to
support the court's implied finding of fact, the factual finding will be upheld, but the
conclusion the court reached based upon those findings of fact will be reviewed for abuse
of discretion.


17 Cases that cite this headnote


[11] Appeal and Error Absence of findings;  assumed or implied findings
As a general rule, even where there are no express findings, courts must review the trial
court's exercise of discretion in denying a motion to amend the complaint based on implied
findings that are supported by substantial evidence.


16 Cases that cite this headnote


[12] Implied and Constructive Contracts Rendition and Acceptance of Services in
General
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“Quantum meruit” refers to the well-established principle that the law implies a promise to
pay for services performed under circumstances disclosing that they were not gratuitously
rendered.


4 Cases that cite this headnote


[13] Implied and Constructive Contracts Rendition and Acceptance of Services in
General
To recover in quantum meruit, a party need not prove the existence of a contract, but
it must show the circumstances were such that the services were rendered under some
understanding or expectation of both parties that compensation therefor was to be made.


4 Cases that cite this headnote


[14] Attorneys and Legal Services Weight and Sufficiency
Attorney failed to rebut the presumption that his business transactions with clients were a
breach of fiduciary duty and the product of undue influence, thus supporting trial court's
conclusion that attorney's failure to provide clients with reasonable opportunity to discuss
business transaction with independent counsel precluded quantum meruit recovery, even
if each of the business transactions was fair and reasonable, and the business was very
successful, where the business agreements conferred significant financial advantages on
attorney before they were voided at clients' election, and the material terms and conditions
of the business transactions were not fully explained to and understood by client at the
time. West's Ann.Cal.Prob.Code § 16004; Prof.Conduct Rule 3–300.


See Cal. Jur. 3d, Attorneys at Law, §§ 186, 187; Vapnek et al., Cal. Practice Guide:
Professional Responsibility (The Rutter Group 2010) ¶ 4:313.15 et seq. (CAPROFR Ch.
4-F); 1 Witkin, Cal. Procedure (5th ed. 2008) Attorneys, § 95.


1 Cases that cite this headnote


[15] Attorneys and Legal Services Transactions with Client
Provision of Probate Code, under which transaction between trustee and beneficiary
occurring during existence of trust or while trustee's influence with beneficiary
remains and by which trustee obtains advantage from beneficiary is presumed to be
violation of trustee's fiduciary duties, applies to attorney-client relationship. West's
Ann.Cal.Prob.Code § 16004(c).
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6 Cases that cite this headnote


[16] Attorneys and Legal Services Relation between rules of professional conduct and
duties to client
Attorneys and Legal Services Particular Standards and Obligations
A violation of the Rules of Professional Conduct subjects an attorney to disciplinary
proceedings, but does not in itself provide a basis for civil liability.


1 Cases that cite this headnote


[17] Attorneys and Legal Services Standard of care;  breach of fiduciary duty
The Rules of Professional Conduct, together with statutes and general principles relating
to other fiduciary relationships, all help define the duty component of the fiduciary duty
which the attorney owes to his or her client.


1 Cases that cite this headnote


[18] Fraud Fiduciary or confidential relations
Fraud Injury and causation
Breach and damages are two distinct elements of the tort cause of action for breach of
fiduciary duty.


4 Cases that cite this headnote


[19] Attorneys and Legal Services Attorney's Personal Interests; Self-Dealing
Attorneys and Legal Services Presumptions, inferences, and burden of proof
An attorney may violate the statute under which a transaction by which a trustee obtains an
advantage from a beneficiary is presumed to be violation of the trustee's fiduciary duties,
and may breach his or her fiduciary duties to the client, without causing the client damages.
West's Ann.Cal.Prob.Code § 16004(c).


5 Cases that cite this headnote


[20] Attorneys and Legal Services Making, requisites, and validity
Attorneys and Legal Services Disclosure, waiver, or consent
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Assuming that clients were required to suffer damages for attorney's breach of fiduciary
duty in failing to provide clients with reasonable opportunity to discuss business
transactions with independent counsel to preclude attorney from recovering in quantum
meruit for the value of his services to clients, attorney's claim of entitlement to 50 percent
of all back-end profits from the businesses established such damages, where attorney
owned only 30 percent of the businesses; independent counsel surely would have advised
client that profits should have been distributed in accordance with the parties' ownership
interests. West's Ann.Cal.Prob.Code § 16004; Prof.Conduct Rule 3–300.


1 Cases that cite this headnote


[21] Attorneys and Legal Services Transactions with Client
The Rule of Professional Conduct requiring an attorney to provide his clients with a
reasonable opportunity to discuss a transaction with the attorney with independent counsel,
and the statute under which a transaction by which an attorney obtains an advantage from a
client is presumed to be a violation of the attorney's fiduciary duties, make the underlying
agreements “voidable, not void” at the election of the client. West's Ann.Cal.Prob.Code
§ 16004; Prof.Conduct Rule 3–300.


4 Cases that cite this headnote


[22] Attorneys and Legal Services Weight and Sufficiency
Trial court's finding that attorney obtained an advantage within the meaning of the statute
providing that an attorney who obtains an advantage from a client is presumed to be a
violation of the attorney's fiduciary duties, in finding attorney's business agreements with
clients to be void and denying quantum meruit recovery, was supported by substantial
evidence, including evidence that attorney acquired ownership interests in client entities
and that attorney claimed to be entitled to back-end compensation on the various projects
undertaken by the client business entities. West's Ann.Cal.Prob.Code § 16004(c).


1 Cases that cite this headnote


[23] Attorneys and Legal Services Disclosure, waiver, or consent
Where an attorney enters into a business arrangement with a client, he must make it
manifest that he gave to his client all that reasonable advice against himself that he would
have given him against a third person. West's Ann.Cal.Prob.Code § 16004; Prof.Conduct
Rule 3–300.
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1 Cases that cite this headnote


[24] Attorneys and Legal Services Weight and Sufficiency
Trial court's finding that the inability of attorney and client to reach agreement on material
terms of their business relationship was the result of attorney's undue influence over
client and the failure of attorney to comply with the Rule of Professional Conduct
requiring an attorney to provide his clients with a reasonable opportunity to discuss a
transaction with the attorney with independent counsel, in finding attorney's business
agreements with clients to be void and denying quantum meruit recovery, was supported
by substantial evidence, including evidence that material terms and conditions of the
business transactions were not fully explained to and understood by client at the time.
West's Ann.Cal.Prob.Code § 16004; Prof.Conduct Rule 3–300.


1 Cases that cite this headnote


[25] Contracts Partial Illegality
The statute providing that a contract is void as to its unlawful objects and valid as to the rest
codifies the common law doctrine of severability of contracts. West's Ann.Cal.Civ.Code
§ 1599.


6 Cases that cite this headnote


[26] Contracts Partial Illegality
If a contract is capable of severance, the decision whether to sever the illegal portions
and enforce the remainder is a discretionary decision for the trial court to make based on
equitable considerations. West's Ann.Cal.Civ.Code § 1599.


7 Cases that cite this headnote


[27] Attorneys and Legal Services Quantum meruit in general
The doctrine of severance did not apply to make the value of attorney's services to a
business pursuant to a business agreement with client the proper subject of a quantum
meruit claim, even if attorney's conduct fell short of fraud, where all the business
agreements were voidable and unenforceable in their entirety because attorney failed to
provide client with a reasonable opportunity to discuss the agreements with independent
counsel, and all real estate, business and legal services rendered by attorney were part and
parcel of the unenforceable business transactions and could not be separated from them.
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West's Ann.Cal.Prob.Code § 16004; West's Ann.Cal.Civ.Code § 1599; Prof.Conduct Rule
3–300.


See 5 Witkin & Epstein, Ca. Criminal Law (3d ed. 2000) Criminal Trial, § 538; Cal. Jur.
3d, Criminal Law, § 491.


4 Cases that cite this headnote


[28] Attorneys and Legal Services Quantum meruit in general
Attorneys and Legal Services Forfeiture of compensation;  disgorgement
Attorneys who violate a rule of professional conduct may recover in quantum meruit
where they do not act in violation of an express statutory prohibition when providing legal
services and where the subject services are not otherwise prohibited, but violation of a rule
that constitutes a serious breach of fiduciary duty, such as a conflict of interest that goes to
the heart of the attorney-client relationship, warrants denial of quantum meruit recovery.


9 Cases that cite this headnote


[29] Attorneys and Legal Services Disclosure, waiver, or consent
The purpose of the Rule of Professional Conduct requiring an attorney to provide his
clients with a reasonable opportunity to discuss a transaction with the attorney with
independent counsel is to prohibit absolutely attorneys from entering into business
transactions with clients, absent full written disclosure and written client consent.
Prof.Conduct Rule 3–300.


1 Cases that cite this headnote


[30] Attorneys and Legal Services Questions of law or fact
The evaluation of the seriousness of the conflicts of interest that arose between attorney
and his clients as a result of attorney's breaches of fiduciary duties was for the trial
court in the first instance, in determining whether attorney's failure to provide his clients
with a reasonable opportunity to discuss a business transaction with the attorney with
independent counsel barred attorney from recovering in quantum meruit for his real estate,
business and legal services to clients. West's Ann.Cal.Prob.Code § 16004(c); Prof.Conduct
Rule 3–300.


2 Cases that cite this headnote
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Attorneys and Law Firms


**768  Nunziato Buckley Weber, Ton A. Nunziato, Illece Buckley Weber, Los Angeles, for
Appellant.


Eisenberg and Hancock LLP, Jon B. Eisenberg, Oakland, William N. Hancock, Shartsis Friese
LLP, Arthur J. Shartsis, Erick C. Howard, San Francisco, for Respondents.


KLINE, P.J.


*1140  INTRODUCTION


[1]  [2]  “The relation between attorney and client is a fiduciary relation of the very **769  highest
character, and binds the attorney to most conscientious fidelity— *1141  uberrima fides.” (Cox
v. Delmas (1893) 99 Cal. 104, 123, 33 P. 836; accord, Oasis West Realty, LLC v. Goldman (2011)
51 Cal.4th 811, 821, 124 Cal.Rptr.3d 256, 250 P.3d 1115.) Accordingly, “ ‘[a]ll dealings between
an attorney and his client that are beneficial to the attorney will be closely scrutinized with the
utmost strictness for any unfairness.’ [Citations.].” (Ritter v. State Bar (1985) 40 Cal.3d 595, 602,
221 Cal.Rptr. 134, 709 P.2d 1303 (Ritter ).) In Ritter, the court held that although the terms of the
transaction entered into by the attorney and his clients were fair and reasonable, the attorney was
subject to discipline for failing to provide his clients with a reasonable opportunity to discuss the
transaction with independent counsel, as required by the predecessor to rule 3–300 of the California
Rules of Professional Conduct. 1  In so doing, the court rejected the attorney's claim that failure
to comply with the rule was a mere “ ‘technical’ ” violation. (Ritter, at p. 602, 221 Cal.Rptr. 134,
709 P.2d 1303.) In this case, we consider whether an attorney who entered into very successful
business transactions with his clients, but did not provide them the written disclosures required
under rule 3–300, was properly denied leave to amend his complaint to state a cause of action for
the reasonable value of his services. We shall conclude the trial court did not err in concluding that
the attorney's fiduciary breach precluded such recovery.


1 Unless otherwise indicated, all “rule” references are to the California Rules of Professional
Conduct.


Plaintiff and cross-defendant R. Thomas Fair (Fair) appeals from a judgment of the San Mateo
County Superior Court in favor of respondents Karl E. Bakhtiari, Maryann E. Fair, Stonesfair
Management Company, Stonesfair Corporation and Stonesfair Financial Corporation. 2  The court
found business agreements between Fair and his client Bakhtiari were properly voided at the
election of Bakhtiari and/or the Stonesfair entities, and were unenforceable based on Fair's
violation of rule 3–300 and violation of his fiduciary duties under Probate Code section 16004,
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subdivision (c). 3  It therefore granted judgment in favor of respondents and against Fair. On appeal,
Fair does not challenge the court's voiding of the agreements. Rather, he contends the court erred in
denying him leave to file a fourth and supplemental complaint to add a cause of action for quantum
meruit for the reasonable value of the services he provided to Bakhtiari and the Stonesfair entities.
We shall affirm the judgment.


2 Stonesfair Management Company, Stonesfair Corporation and Stonesfair Financial
Corporation are referred to collectively as “ the Stonesfair entities.” Bakhtiari and the
Stonesfair entities are sometimes referred to as “cross-complainants.”


3 Unless otherwise indicated, all statutory references are to the Probate Code.


*1142  FACTS AND PROCEDURAL BACKGROUND


In 1990, Fair was a partner at Hoge, Fenton, Jones & Appel, Inc. and an experienced business
attorney, with an expertise in the formation and structure of syndications. He was also a licensed
real estate broker. Bakhtiari had inherited a substantial sum of money and had begun looking for
real estate investment opportunities. Bakhtiari first met with Fair in December 1989 or January
1990, when Bakhtiari sought and obtained legal advice concerning his potential investments in one
such opportunity (Chartwell). At their meeting, Fair took possession of the Chartwell contracts
and told Bakhtiari that he would review them and look out **770  for Bakhtiari's best interests.
An attorney-client relationship was formed at this meeting and continued until December 2000.


In April 1990, Fair and Bakhtiari went into business together, forming Stonesfair Corporation. Fair
approached Bakhtiari with the proposal that they form a real estate investment business. The two
orally agreed to divide ownership of Stonesfair Corporation, 70 percent to Bakhtiari and 30 percent
to Fair, with the former serving as president and the latter as vice president. According to Bakhtiari,
this arrangement reflected each partner's contribution: “[Fair] brought his legal expertise, and I
brought the money.” The trial court found that, despite Bakhtiari being a highly intelligent man, the
depth of Fair's professional training created a “substantial inequality in the two men's backgrounds
and level of experience and expertise when they went into business together.”


Bakhtiari and Fair formed two additional partnerships together: Stonesfair Financial Corporation
in 1993 and Stonesfair Management Co., LLC, in 1996, in which Fair acquired minority ownership
shares of 27.5 percent and 5 percent, respectively. 4  These business relationships lasted until mid–
2001. Fair represented each business from its inception and performed similar services for each
of the Stonesfair entities. Fair claimed to have provided business and real estate-related services,
including analyzing and identifying markets, finding acquisition targets, forming relationships,
soliciting investors and negotiating deals with owners and lenders. He provided all legal services
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for these entities between 1990 and 2000. He rendered legal opinion letters, provided legal advice
relating to their real estate transactions, documents and contracts, and drafted all of the Stonesfair
entities' partnership, real estate purchase, subscription, and loan agreements. He also conducted
all loan agreement negotiations for the Stonesfair entities. Fair provided the Stonesfair entities
with legal services such as these in at least 15 different real estate *1143  transactions. 5  The trial
court found that an attorney-client relationship existed between Fair and each of the Stonesfair
entities, as well as with Bakhtiari, that did not terminate until December 2000. For his services, Fair
received “substantial compensation and profit distributions.” Fair claimed that, despite holding
only a minority stake in each Stonesfair entity, he and Bakhtiari had orally agreed to split back-
end profits and other revenue generated by these entities 50/50. The trial court found the parties
had not reached any such agreement.


4 Fair's interest in Stonesfair Financial Corporation was later halved by his divorce settlement
with his former wife, respondent Maryann Fair.


5 Fair claimed in briefing below that he identified hidden “real estate ‘gems' ” for acquisition,
solicited investors that provided the Stonesfair entities with operating capital, and created
valuable relationships with lenders. The trial court made no such findings and Fair has
pointed to no evidence in the record tending to corroborate these claims. However, the focus
of trial was upon Fair's legal services, not other services, as he at various times denied having
an attorney-client relationship with Bakhtiari or the Stonesfair entities.


In late 1993, Fair began receiving a salary from Stonesfair Corporation. Maryann Fair became
an employee of Stonesfair Financial Corporation in November 1993. Fair left the law firm in
August 1994. Fair was employed by, worked full-time for, and received a salary from Stonesfair
Financial Corporation. Additionally, he negotiated for, claimed entitlement to, and/or received
other monetary benefits from all three of the Stonesfair entities based on his specific contributions
to their respective businesses. Stonesfair Financial **771  Corporation paid his bar dues and
continuing legal education course fees so that he could retain good standing with the State Bar. 6


6 The record does not indicate the amount of Fair's compensation before 1998. Fair's annual
compensation in 1998 was $670,000. In 1999, it dropped to between $305,000 to $310,000.
Fair received compensation of $650,000 in 2000.


Fair and Bakhtiari entered into the business agreements without first agreeing on many essential
terms, including their respective rights to compensation, shareholder rights, division of profits,
and other monetary benefits to be derived from their joint efforts. Fair and Bakhtiari discussed,
debated, and disagreed about the most basic terms of their business transactions throughout the
course of their relationship. Fair never gave advice against himself to Bakhtiari. The failure to reach
agreement on essential terms of the relationship was a constant source of debate and disagreement
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throughout the course of their business relationship and contributed to its demise. Fair ceased
receiving compensation as a Stonesfair Financial Corporation employee in June 2001.


Because Fair was representing Bakhtiari and the Stonesfair entities when he entered into the
various business transactions with them, he was required to comply with rule 3–300. At all relevant
times the rule provided:


*1144  “Rule 3–300. Avoiding Interests Adverse to a Client


“A member shall not enter into a business transaction with a client; or knowingly acquire an
ownership, possessory, security, or other pecuniary interest adverse to a client, unless each of the
following requirements has been satisfied:


“(A) The transaction or acquisition and its terms are fair and reasonable to the client and are fully
disclosed and transmitted in writing to the client in a manner which should reasonably have been
understood by the client; and


“(B) The client is advised in writing that the client may seek the advice of an independent lawyer
of the client's choice and is given a reasonable opportunity to seek that advice; and


“(C) The client thereafter consents in writing to the terms of the transaction or the terms of the
acquisition.”


Fair was aware of the requirements of rule 3–300 before he went into business with Bakhtiari,
but Fair did not comply with the rule upon entering into business with Bakhtiari, not later, with
the Stonesfair entities, and not at any time thereafter. The court found Fair knowingly acquired
interests adverse to Bakhtiari and/or each of the Stonesfair entities, his clients. In doing so, Fair
failed to disclose in writing the terms of the business transactions being entered into with his
clients. He did not advise them in writing of their right to seek independent legal advice. Nor
did he obtain his clients' written consent to the terms of the transactions. In his dealings with
Bakhtiari and the Stonesfair entities, Fair did not carefully separate out his client relationships,
but instead represented individuals and entities that had potential conflicts of interest in business
transactions. 7  The trial court **772  found, and Fair does not dispute, that Fair violated rule 3–
300.


7 For example, the court found that in a rule 3–310 letter Fair wrote to Thomas P. Mullaney
at Chartwell Holdings, Fair referenced Fair's simultaneous representation of Chartwell
Holdings, Chartwell PFE Riolo Investors, L.P., and KEB Associates (a general partnership
involving Bakhtiari) and acknowledging these entities had potential conflicts with each other.
The court found that Fair “never informed Bakhtiari of his representation of Chartwell when
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he later represented Bakhtiari in connection with problems and concerns Bakhtiari had with
his Chartwell investments.”


This litigation
On May 30, 2001, Fair filed a complaint against Bakhtiari for personal injuries and alleged causes
of action for assault and battery (Super. Ct., San Mateo County (2001) No. CIV. 417058). Fair
amended his complaint to name the remaining defendants and to add additional claims. His third
amended *1145  complaint alleged 13 causes of action, and sought compensatory and punitive
damages, injunctive relief, restitution and disgorgement of profits, dissolution, attorney fees and
costs. 8


8 Fair's third amended complaint alleged causes of action for: (1) breach of contract against
Bakhtiari, Stonesfair Corporation and Stonesfair Financial Corporation; (2) breach of
fiduciary duty against Bakhtiari and Maryann Fair (Fair's ex-wife); (3) corporate waste
against Bakhtiari and Maryann Fair; (4) assault against Bakhtiari: (5) battery against
Bakhtiari; (6) wrongful and retaliatory termination in violation of public policy against
Bakhtiari and Stonesfair Financial Corporation; (7) wrongful termination against Bakhtiari
and Stonesfair Financial Corporation; (8) intentional infliction of emotional distress against
Bakhtiari and Maryann Fair; (9) unfair business practices against Bakhtiari, Maryann Fair
and Stonesfair Management Co.; (10) interference with economic relations against all
respondents; (11) conversion against Bakhtiari, Maryann Fair and Stonesfair Management
Co.; (12) fraud against Bakhtiari, Maryann Fair, and Stonesfair Financial Corporation; and
(13) constructive fraud against Bakhtiari and Maryann Fair.


On October 15, 2003, while a pending appeal stayed proceedings in that case, Bakhtiari and the
Stonesfair entities filed a complaint against Fair (Super. Ct., San Mateo County (2003) No. CIV
434863). In a first amended complaint they alleged causes of action for: (1) declaratory relief;
(2) rescission; (3) imposition of constructive trust; (4) legal malpractice; (5) breach of fiduciary
duty; (6) indemnity; and (7) accounting. Among other things, they sought a declaration that Fair's
interests in the Stonesfair entities were void as against public policy. On August 10, 2007, the two
actions were consolidated.


On July 17, 2008, after the stay pending appeal had been lifted, Bakhtiari and the Stonesfair entities
filed their second amended cross-complaint against Fair in case No. CIV 417058, alleging the
same seven causes of action previously alleged in their complaint, expanding the cause of action
for breach of fiduciary duty, and adding three new causes of action. The prayer sought a declaration
that Fair's interests in the Stonesfair entities were void; restitution and disgorgement of profits;
imposition of a constructive trust; an accounting; compensatory, statutory and punitive damages;
indemnity; injunctive relief; attorney fees and costs.
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On July 22, 2008, the date for which trial had been set, Fair moved for leave to amend his complaint
to add causes of action for quantum meruit and an accounting. On July 24, 2008, the court granted
Fair's motion as to the accounting claim and deferred ruling on the quantum meruit claim until the
court's concerns were answered, regarding whether quantum meruit would be legally available if
the court ultimately determined the subject agreements were void and unenforceable based on a
violation of rule 3–300 and, if so, whether cross-complainants would be prejudiced by the need
for expert opinion to establish the reasonable value of Fair's services under such *1146  quantum
meruit claim. Fair dropped his prayer for dissolution and Bakhtiari and the Stonesfair entities
withdrew their legal malpractice claim.


On July 24, 2008, the court also bifurcated the claims, conducting a bench trial first on equitable
claims alleged in Bakhtiari and the Stonesfair entities' second amended cross-complaint for
declaratory **773  relief, rescission, imposition of constructive trust, accounting and breach of
fiduciary duty, and including Fair's defenses to those equitable claims based on the statute of
limitations, laches and ratification.


The bench trial began on July 31, and ended on August 20, 2008. During closing arguments,
counsel for respondents clarified that Bakhtiari and the Stonesfair entities were seeking to prevent
enforcement of the various agreements Fair contended existed, but they were no longer seeking any
return of monies that Fair had already obtained during the business transactions, nor any accounting
thereof. Following the trial, the Honorable Carol L. Mittlesteadt found in a comprehensive
and thoughtful statement of decision that Fair had violated rule 3–300, raising a presumption
of undue influence under section 16004, subdivision (c). The court found that Fair had failed
to rebut that presumption. Although Fair had established that “each of the subject business
transactions was fair and reasonable,” and that Stonesfair Financial Corporation's business was
“tremendously successful,” the material terms and conditions of these business transactions were
not fully explained to and understood by Bakhtiari at the time. Consequently, the court found the
presumption of undue influence under section 16004 was not rebutted. The court granted cross-
complainants' request for declaratory relief and rescission under the first and second causes of
action of their first amended complaint and second amended cross-complaint, and declared the
business agreements between Fair and cross-complainants to be void and unenforceable.


Thereafter, the parties briefed the quantum meruit issue. At a hearing on December 19, 2008, the
court denied Fair's motion for leave to amend to add a quantum meruit claim. The court filed
its 29–page statement of decision on January 6, 2009. The statement of decision did not address
the quantum meruit issue, other than noting that the court had deferred ruling on the claim “until
certain concerns expressed by the court could be more fully addressed.”


On August 10, 2009, the court entered judgment in favor of cross-complainants Bakhtiari and the
Stonesfair entities on the first and second causes of action for declaratory relief and rescission
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of their first amended complaint and second amended cross-complaint. Cross-complainants had
waived other affirmative claims for relief. Based upon the court's ruling on cross-complainants'
declaratory relief and rescission causes of action, the *1147  court entered judgment in favor of
respondents on the remaining causes of action of Fair's third amended complaint. The judgment
related that the parties had entered into a settlement agreement under which Fair would dismiss his
fourth, fifth and eighth causes of action for assault, battery, and intentional infliction of emotional
distress. This timely appeal followed. 9


9 A formal order denying Fair's motion for leave to amend was filed on May 18, 2010.


DISCUSSION


I. Standard of Review


[3]  [4]  “ ‘An application to amend a pleading is addressed to the trial judge's sound discretion.
[Citation.] On appeal the trial court's ruling will be upheld unless a manifest or gross abuse of
discretion is shown. [Citations.] The burden is on the [appellant] to demonstrate that the trial court
abused its discretion.’ [Citation.]


[5]  [6]  “Code of Civil Procedure section 473, which gives the courts power to permit
amendments in furtherance of justice, has received a very liberal interpretation by the courts of
this state. (Klopstock v. **774  Superior Court (1941) 17 Cal.2d 13, 19 [108 P.2d 906]; Atkinson
v. Elk Corp. (2003) 109 Cal.App.4th 739, 760 [135 Cal.Rptr.2d 433].) In spite of this policy of
liberality, a court may deny a good amendment in proper form where there is unwarranted delay in
presenting it. (Record v. Reason (1999) 73 Cal.App.4th 472, 486 [86 Cal.Rptr.2d 547]; accord, Yee
v. Mobilehome Park Rental Review Bd. (1998) 62 Cal.App.4th 1409, 1428–1429 [73 Cal.Rptr.2d
227]; Magpali v. Farmers Group, Inc. (1996) 48 Cal.App.4th 471, 475, 486–487 [55 Cal.Rptr.2d
225].) On the other hand, where there is no prejudice to the adverse party, it may be an abuse
of discretion to deny leave to amend. (Atkinson v. Elk Corp., supra, 109 Cal.App.4th at p. 761
[135 Cal.Rptr.2d 433].)” (Thompson Pacific Construction, Inc. v. City of Sunnyvale (2007) 155
Cal.App.4th 525, 544–545, 66 Cal.Rptr.3d 175; see also Code Civ. Proc., § 426.50 [amendment
of compulsory cross-complaint] 10 .)


10 Code of Civil Procedure section 426.50, relating to compulsory cross-complaints, provides:
“A party who fails to plead a cause of action subject to the requirements of this article,
whether through oversight, inadvertence, mistake, neglect, or other cause, may apply to the
court for leave to amend his pleading, or to file a cross-complaint, to assert such cause at any
time during the course of the action. The court, after notice to the adverse party, shall grant,
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upon such terms as may be just to the parties, leave to amend the pleading, or to file the
cross-complaint, to assert such cause if the party who failed to plead the cause acted in good
faith. This subdivision shall be liberally construed to avoid forfeiture of causes of action.”


[7]  As a threshold matter, respondents contend that in the absence of a statement of decision
explaining the court's reasons for the denial of the *1148  motion we must imply a finding that
the denial of Fair's motion to amend was based on inexcusable delay or prejudice to respondents.
Respondents' attempt to invoke the “doctrine of implied findings” applicable in circumstances
where the parties have waived a statement of decision (Code Civ. Proc., § 632) either by failing
to request it or by an untimely request, misses the mark. 11


11 Where a statement of decision is waived, “the appellate court will presume that the trial
court made all factual findings necessary to support the judgment for which substantial
evidence exists in the record; i.e., the necessary findings of ‘ultimate facts' will be implied
and the only issue on appeal is whether the ‘implied’ findings are supported by ‘substantial
evidence.’ [Citations.]” (Eisenberg et al., Cal. Practice Guide: Civil Appeals and Writs (The
Rutter Group 2010) ¶ 8:22, p. 8–8; see Shaw v. County of Santa Cruz (2008) 170 Cal.App.4th
229, 267, 88 Cal.Rptr.3d 186 [absent a statement of decision, the trial court is presumed to
have made all findings necessary to support the judgment].)


[8]  Code of Civil Procedure section 632 statements of decision apply upon the trial of a question
of fact by the court. (And the court here did issue a lengthy statement of decision following trial
of the equitable issues.) The statement of decision requirement does not apply to the denial of a
motion, such as the denial of Fair's motion to amend his complaint at issue here. (Eisenberg et
al., Civil Appeals and Writs, supra, ¶ 8:24.5, pp. 8–13 to 8–14; Lavine v. Hospital of the Good
Samaritan (1985) 169 Cal.App.3d 1019, 1026, 215 Cal.Rptr. 708 [a statement of decision “is
neither required nor available upon decision of a motion”].) The general rule is that a trial court
need not issue a statement of decision after a ruling on a motion. (Maria P. v. Riles (1987) 43
Cal.3d 1281, 1294, 240 Cal.Rptr. 872, 743 P.2d 932.) As Eisenberg observes, “no known reported
decision has invoked the doctrine of implied findings on appeal of a motion ruling because of the
parties' failure to request a statement of decision at the motion hearing....” (Eisenberg et al., Civil
Appeals and Writs, supra, ¶ 8:24.6, p. 8–14.)


**775  [9]  [10]  [11]  “The absence of a statement of decision [in connection with the court's
denial of a motion] does not affect the standard of review. We presume that the court's order is
supported by the record; if there is substantial evidence in the record to support the court's implied
finding of fact, the factual finding will be upheld. However, the conclusion the court reached based
upon those findings of fact will be reviewed by this court for abuse of discretion.” (Higdon v.
Superior Court (1991) 227 Cal.App.3d 1667, 1671, 278 Cal.Rptr. 588, italics added; see Eisenberg
et al., Civil Appeals and Writs, supra, ¶ 8.24.5, pp. 8–13 to 8:14.) Consequently, although the
doctrine of implied findings related to statements of decision does not apply to the court's denial
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of the motion here, the usual standard of review—that we will imply findings in favor of the
court's denial of the motion—does. As a general rule, “even where there are no express findings,
we must review the *1149  trial court's exercise of discretion based on implied findings that are
supported by substantial evidence.” (Federal Home Loan Mortgage Corp. v. La Conchita Ranch
Co. (1998) 68 Cal.App.4th 856, 860, 80 Cal.Rptr.2d 634 [affirming trial court's denial of attorney
disqualification motion].) That rule flows logically from the fundamental precept of appellate
practice that we review the court's ruling, not its rationale. (Rubenstein v. Rubenstein (2000) 81
Cal.App.4th 1131, 1143, 97 Cal.Rptr.2d 707 [summary judgment]; Sackett v. Wyatt (1973) 32
Cal.App.3d 592, 598, fn. 2, 108 Cal.Rptr. 219 [demurrer].) In Sidney v. Superior Court (1988)
198 Cal.App.3d 710, 718, 244 Cal.Rptr. 31, the court acknowledged the general rule, but found it
inapplicable where “the trial court made clear in its written ruling ... that its order ... was exclusively
based on its erroneous holding that the statute of limitations” had run. (Id. at p. 718, 244 Cal.Rptr.
31, italics added.)


Although the court here made no express findings in its written order denying the motion, it
is clear that the court did not deny the motion on the ground that Fair acted in bad faith or
unreasonably delayed seeking to amend to assert the quantum meruit cause of action. At the
July 24, 2008 hearing, the court stated it was “not so concerned about the timing of this,”
given its understanding that the amendment was a reaction to the court's having the week
before allowed cross-complainants to file a second amended cross-complaint that weakened Fair's
statute of limitations defense. However, the court did express its concern that the amendment
would prejudice cross-complainants because of the need for expert witnesses on the issue of the
reasonable value of Fair's services and the failure of either Fair or cross-complainants to designate
such an expert. At one point in that hearing the court stated, “[p]rejudice will be the reason I deny
that motion, if I do deny it.” At the outset of the hearing of December 19, 2008, at which the court
denied the motion to amend, it set forth a “tentative ruling” that it adopted following argument by
the parties. That tentative ruling did not identify either delay in bringing the motion or prejudice
to cross-complainants as the reason for denial. Rather, the court concluded that, based upon its
findings relating to Fair's violations of rule 3–300, his breaches of his fiduciary duties to these
clients, and the inability to separate services provided by Fair from the unenforceable business
transactions, quantum meruit was not available.


Therefore we will not infer that the denial was based upon either unreasonable delay or prejudice
to cross-complainants. Were that the case, given the court's bifurcation of equitable andlegal issues
and trial of the equitable issues first, it appears that any prejudice to cross-complainants **776
from the need to secure expert testimony or additional discovery relating to the quantum meruit
claim could have been remedied by providing such limited further discovery on that legal issue
between the date Fair moved to amend (July 24, 2008) and the date the court decided the motion
four months later.
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*1150  II. Denial of Quantum Meruit


[12]  [13]  “Quantum meruit refers to the well-established principle that ‘the law implies a promise
to pay for services performed under circumstances disclosing that they were not gratuitously
rendered.’ [Citation.] To recover in quantum meruit, a party need not prove the existence of a
contract [citations], but it must show the circumstances were such that ‘the services were rendered
under some understanding or expectation of both parties that compensation therefor was to be
made’ [citations].” (Huskinson & Brown v. Wolf (2004) 32 Cal.4th 453, 458, 9 Cal.Rptr.3d 693,
84 P.3d 379 (Huskinson ); accord, Olsen v. Harbison (2010) 191 Cal.App.4th 325, 330, 119
Cal.Rptr.3d 460; Strong v. Beydoun (2008) 166 Cal.App.4th 1398, 1404, 83 Cal.Rptr.3d 632.)


“Where the entire contract is prohibited by statute or public policy, recovery in quantum
meruit based on the reasonable value of services performed may or may not be allowed.
[Citations.]” (Vapnek et al., Cal. Practice Guide: Professional Responsibility (The Rutter Group
2010) ¶ 5:430, p. 5–68.11 (Vapnek, Professional Responsibility).)


“California courts have often held that when the ethical violation in question is a conflict of interest
between the attorney and the client (or between the attorney and a former client), the appropriate
fee for the attorney is zero. At least that is true when the violation is one that pervades the whole
relationship. See, e.g., Clark v. Millsap, 197 Cal. 765, 785 [242 P. 918] (1926) (relationship
permeated with fraud after gaining control of client's assets; no attorneys' fee proper); Day v.
Rosenthal, 170 Cal.App.3d 1125, 1162 [217 Cal.Rptr. 89] (1985) (no finding on reasonable value
of attorneys' services necessary because conflict of interest rendered services valueless), cert.
denied, 475 U.S. 1048, 106 S.Ct. 1267, 89 L.Ed.2d 576 (1986); Jeffry v. Pounds, 67 Cal.App.3d 6,
12 [136 Cal.Rptr. 373] (1977) (law firm entitled to compensation only for services it rendered prior
to its breach of professional conduct by accepting representation of client's wife in marital dispute
without the client's consent); Goldstein v. Lees, 46 Cal.App.3d 614, 617–[618, 46 Cal.App.3d 614]
(1975) (attorney who undertook to represent a client in a proxy fight with a corporation for which
the attorney had been general counsel could not recover any fees); Conservatorship of Chilton,
8 Cal.App.3d 34, 43 [86 Cal.Rptr. 860] (1970) (in case of a clear conflict of interest, there was
no error when the trial court found no value in the services rendered); see also Asbestos Claims
Facility v. Berry & Berry, 219 Cal.App.3d 9, 26–27 [267 Cal.Rptr. 896] (1990) 12  (one of the
methods by which the issue of attorney's conflict of interest may be raised is as a defense in the
*1151  attorney's action to recover fees).” (U.S. v. Jerry M. Lewis Truck Parts & Equipment (9th
Cir.1996) 89 F.3d 574, 579–580, italics added; see Vapnek, Professional Responsibility, supra, ¶
5:1026, p. 5–123.)
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12 Disapproved of on other grounds in Kowis v. Howard (1992) 3 Cal.4th 888, 896–899, 12
Cal.Rptr.2d 728, 838 P.2d 250.


A. Violation of Probate Code Section 16004
[14]  Fair does not challenge the court's voiding of his agreements with Bakhtiari. **777  Rather,
he purports to challenge only the denial of leave to amend his complaint to allow him to seek
quantum meruit and the court's application of section 16004. Fair devotes a significant portion of
his argument to his assertion that the trial court erred in finding he breached his fiduciary duty to
Bakhtiari under section 16004, contending that he rebutted the presumption of undue influence
under that code section. Fair never clearly articulates why his challenge to the court's finding a
breach of fiduciary duty under section 16004 matters. The court relied upon both the violation of
rule 3–300 and its finding that Fair breached his fiduciary duty under section 16004, in voiding the
agreements. In failing to challenge the court's finding that he violated rule 3–300 and its voiding
of the agreements, Fair appears to suggest on appeal, contrary to his claim in the trial court, that
his violation of the rule was sufficient by itself to render the business agreements voidable at
the option of cross-complainants. 13  Consequently, Fair's challenge to the court's finding that he
breached his fiduciary duty under section 16004 appears intended to support his argument that
his breach of the rule was a technical violation of a Rule of Professional Conduct of the type that
courts have determined allows a quantum meruit recovery, rather than a more serious violation
of an express statutory prohibition or “violations of a rule that proscribed the very conduct for
which compensation was sought,” such as rules prohibiting attorneys from engaging in conflicting
representation or accepting professional employment adverse to the interests of a client. (See
Huskinson, supra, 32 Cal.4th at p. 463, 9 Cal.Rptr.3d 693, 84 P.3d 379.)


13 At trial, Fair's counsel argued to the contrary, that cross-complainants could not void
their agreements with him unless the agreements fell within the scope of section 16004,
subdivision (c).


The court's finding that Fair did not rebut the presumption that arose under section 16004 supports
its determination that Fair's violation of rule 3–300 constituted not merely a technical rule violation,
but the breach of Fair's fiduciary duty to Bakhtiari and the Stonesfair entities, and that the conflict
of interest that occurred as a result of Fair's violations of the rule precluded quantum meruit
recovery by Fair.


We therefore address whether the court erred in finding that Fair did not rebut the presumption
of section 16004 that he breached his fiduciary duty to Bakhtiari. We shall conclude the court did
not err.


Section 16004, entitled “Conflicts of Interest,” provides in relevant part:
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*1152  “(a) The trustee has a duty not to use or deal with trust property for the trustee's own profit
or for any other purpose unconnected with the trust, nor to take part in any transaction in which
the trustee has an interest adverse to the beneficiary.


“[¶].... [¶]


“(c) A transaction between the trustee and a beneficiary which occurs during the existence of
the trust or while the trustee's influence with the beneficiary remains and by which the trustee
obtains an advantage from the beneficiary is presumed to be a violation of the trustee's fiduciary
duties. This presumption is a presumption affecting the burden of proof. This subdivision does
not apply to the provisions of an agreement between a trustee and a beneficiary relating to the
hiring or compensation of the trustee.” (See generally, BGJ Associates v. Wilson (2003) 113
Cal.App.4th 1217, 1227–1229, 7 Cal.Rptr.3d 140 (BGJ Associates ); Ramirez v. Sturdevant (1994)
21 Cal.App.4th 904, 917, 26 Cal.Rptr.2d 554.)


**778  [15]  [16]  [17]  “[S]ection 16004 is a statutory complement to rule 3–300.” (BGJ
Associates, supra, 113 Cal.App.4th at p. 1227, 7 Cal.Rptr.3d 140.) Like its predecessor former
Civil Code section 2235, section 16004 applies to the attorney-client relationship. (Ramirez v.
Sturdevant, supra, 21 Cal.App.4th at p. 917, 26 Cal.Rptr.2d 554.) “A violation of the Rules of
Professional Conduct subjects an attorney to disciplinary proceedings, but does not in itself provide
a basis for civil liability. [Citation.] But the rules, ‘together with statutes and general principles
relating to other fiduciary relationships, all help define the duty component of the fiduciary duty
which the attorney owes to his or her client.’ [Citation.]” (BGJ Associates, at p. 1227, 7 Cal.Rptr.3d
140; Mirabito v. Liccardo (1992) 4 Cal.App.4th 41, 45–46, 5 Cal.Rptr.2d 571 [predecessor of rule
3–300 properly used to set standard by which the attorney's fiduciary duty is measured].)


In BGJ Associates, supra, 113 Cal.App.4th 1217, 1227–1228, 7 Cal.Rptr.3d 140, the appellate
court explained the operation of section 16004: “Probate Code section 16004 applies to the
fiduciary relationship between attorney and client. [Citation.] Accordingly, ‘[a] transaction
between an attorney and client which occurs during the relationship and which is advantageous
to the attorney is presumed to violate that fiduciary duty and to have been entered into without
sufficient consideration and under undue influence.’ [Citation.] As explained long ago in Felton
v. Le Breton (1891) 92 Cal. 457, 469 [28 P. 490]: ‘While an attorney is not prohibited from having
business transactions with his client, yet, inasmuch as the relation of attorney and client is one
wherein the attorney is apt to have very great influence over the client, especially in transactions
which are a part of or intimately connected with the very business in reference to which the relation
exists, such transactions are always scrutinized by courts with jealous care, and are set aside at
the mere *1153  instance of the client, unless the attorney can show by extrinsic evidence that
his client acted with full knowledge of all the facts connected with such transaction, and fully
understood their effect; and in any attempt by the attorney to enforce an agreement on the part of
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the client growing out of such transaction, the burden of proof is always upon the attorney to show
that the dealing was fair and just, and that the client was fully advised.’ [Citation.]”


Fair does not challenge the finding that his violation of rule 3–300 triggered the section 16004
presumption. Rather, he contends that he rebutted the presumption. In support of his contention,
he relies upon the court's finding that “each of the subject business transactions was fair and
reasonable,” and its finding that Stonesfair Financial Corporation's business was “tremendously
successful.” This latter finding, Fair interprets to mean that cross-complainants sustained no
damages. Fair argues that “without damages there can be no breach of fiduciary duty.”


[18]  [19]  1. Damage. Fair argues there was no damage to Bakhtiari from Fair's ethical violation,
as the parties' real estate investments were very successful. 14  Fair conflates the tort cause of action
for breach of fiduciary duty, which requires damages as an element (Shopoff & Cavallo LLP v.
Hyon (2008) 167 Cal.App.4th 1489, 1509, 85 Cal.Rptr.3d 268 (Shopoff )), with the breach of
a fiduciary duty to a client under section 16004, sufficient to warrant voiding of an agreement.
Breach and damages are two distinct elements of the **779  tort cause of action. An attorney
may violate the statute and breach his or her fiduciary duties to the client without causing the
client damages. It makes sense to require proof of damages where the client seeks compensatory
damages as a tort remedy for breach of fiduciary duty, but not if the client seeks only forfeiture
of fees. The purpose of compensatory damages is to make plaintiffs whole for harm caused by
defendants. (See Rest.2d Torts, § 903, com. a, pp. 453–454.) Forfeiture of legal fees serves several
different purposes. It deters attorney misconduct and recognizes that damage caused by attorney
misconduct is often difficult to assess. (Rest.3d The Law Governing Lawyers, § 37, com. b, p. 272.)
It prevents fiduciaries from profiting from their fiduciary breach and disloyalty. (See, e.g., Woods v.
City National Bank & Trust Co. (1941) 312 U.S. 262, 268–269, 61 S.Ct. 493, 85 L.Ed. 820; Rest.2d
Agency § 469, com. a, p. 400.) Like compensatory damages, it compensates clients for harm they
have suffered, but it reflects not the harms the clients suffer from the tainted representation, but
the decreased value of the representation itself. (See Vapnek, Professional Responsibility, supra,
¶ 5:1026, p. 5–123.)


14 We note that not all investments were successful, as Bakhtiari's Chartwell Holdings
investment performed poorly and ultimately failed.


No authority cited by Fair holds that proof the client was damaged by the attorney's breach of
fiduciary duty or conflict of interest is required to void *1154  the agreement between the two
or to deny the attorney quantum meruit recovery of fees where the breach is sufficiently serious.
Ultimately, Bakhtiari did not seek tort damages or disgorgement of fees or sums paid to Fair and
the court did not here award damages. Rather, it voided the tainted agreements and refused to allow
Fair to amend his complaint to seek the reasonable value of his services.
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[20]  Moreover, were damages required, the damage to Bakhtiari was not from the individual
investments themselves (which the court found to be fair and reasonable), but from the
disproportionate back-end interests and profits from those investments to which Fair claimed
entitlement. As the trial court noted in its statement of decision, Fair claimed to be entitled to 50
percent of all back-end profits, whether or not his ownership interests in the Stonesfair entities were
voided. This claim was damaging to Bakhtiari as it was vastly disproportionate to Fair's ownership
interests in the Stonesfair entities. As respondents maintain, independent counsel surely would
have advised Bakhtiari that profits should have been distributed in accordance with the parties'
ownership interests.


[21]  2. Advantage. Fair reasons he did not obtain an “advantage” from Bakhtiari within the
meaning of section 16004. He further argues that even if the agreements “would have given [him]
an advantage they were declared void and for that reason did not exist as a matter of law and could
not give [him] an advantage with respect to Bakhtiari or the Stonesfair Entities.” This reasoning
is specious. Rule 3–300 and section 16004 make the underlying agreements “voidable, not void”
at the election of the client. (BGJ Associates, supra, 113 Cal.App.4th at p. 1229, 7 Cal.Rptr.3d
140.) The agreements existed before they were voided at cross-complainants' election, and they
conferred significant financial advantages to Fair.


[22]  Substantial evidence supports the trial court's finding that Fair obtained an advantage within
the meaning of section 16004. Both Fair's acquisition of ownership interests in the Stonesfair
entities and the back-end compensation to which he claimed to be entitled on the various projects
undertaken by the Stonesfair entities were advantages within the meaning of the statute. As
observed by the California Supreme Court in Bradner v. Vasquez (1954) 43 Cal.2d 147, 272 P.2d
11, in rejecting **780  the plaintiff's contention that the advantage gained by the fiduciary must
be an unfair advantage before the statutory presumptions are raised, “[w]hen a fiduciary enters
into a transaction with a beneficiary whereby the fiduciary's position is improved, or he obtains a
favorable opportunity, or where he otherwise gains, benefits, or profits, it may fairly be said that
an advantage has been obtained.” (Id. at p. 152, 272 P.2d 11; accord, Rader v. Thrasher (1962)
57 Cal.2d 244, 18 Cal.Rptr. 736, 368 P.2d 360.) In entering into the business agreements with
Bakhtiari, *1155  Fair's financial position was improved, he obtained favorable opportunities and
he gained, benefitted and profited substantially.


[23]  3. Undue influence and breach of fiduciary duties. In BGJ Associates, supra, 113
Cal.App.4th 1217, 7 Cal.Rptr.3d 140, the evidence supported the findings of the trial court that the
presumption of undue influence arising under section 16004 was not rebutted. There, not only did
substantial evidence support the trial court's finding that the agreement was not fair and reasonable
as to the client, but at least as important, “there was no evidence that [the attorney] informed his
client of the perils of entering into” the venture. (Id. at p. 1229, 7 Cal.Rptr.3d 140.) “Where an
attorney enters into a business arrangement with a client, ‘ “he must make it manifest that he gave
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to his client ‘all that reasonable advice against himself that he would have given him against a
third person.’ [Citations.]” ' [Citation.]” (Ibid.) Because the attorney in BGJ Associates could not
make this showing, he was unable to refute the presumption that the agreement was the result of
undue influence by which the attorney would obtain an advantage over the client. Therefore, the
trial court properly concluded that the agreement was the product of undue influence in violation
of the attorney's fiduciary duties within the meaning of section 16004, rendering the agreement
voidable. (Ibid.)


[24]  Here, the court could well determine that Fair failed to rebut the presumption of undue
influence and breach of his fiduciary duties arising under section 16004. In entering into the various
business transactions with his clients, Fair “was required to satisfy all three requirements of rule
3–300.” (BGJ Associates, supra, 113 Cal.App.4th at p. 1226, 7 Cal.Rptr.3d 140.) To rebut the
presumption of undue influence under section 16004, the attorney must “ ‘show that the dealing
was fair and just, and that the client was fully advised.’ ” (Id. at pp. 1227–1228, 7 Cal.Rptr.3d
140, italics added.) As the court found, although Fair established that “each of the subject business
transactions was fair and reasonable,” and that Stonesfair Financial Corporation's business was
“tremendously successful,” the material terms and conditions of these business transactions were
not fully explained to and understood by Bakhtiari at the time. “[T]he evidence ... overwhelmingly
demonstrates that there were so many material terms on which there was no agreement at all.”
Moreover, during the ongoing process of wrangling about many of the essential terms, “Fair never
gave advice against himself to Mr. Bakhtiari.” Substantial evidence supports the court's finding
that the inability of Fair and Bakhtiari to reach agreement on material terms of the relationship was
the result, at least in part, of Fair's undue influence over Bakhtiari and the failure of Fair to comply
with the requirements of rule 3–300. 15  As stated by our Supreme **781  *1156  Court, “[t]he
fact that defendants never had any independent advice is also a circumstance of undue influence.
[Citations.] Thus the record presents the familiar picture of conflicting evidence upon the disputed
issues which were to be determined. The trial court found that there was undue influence, and since
this finding is supported by the evidence, it will not be disturbed on appeal.” (Bradner v. Vasquez,
supra, 43 Cal.2d at pp. 153–154, 272 P.2d 11.) We agree.


15 Specifically, the court found: “In order for these business transactions to pass muster under
Rule 3–300 and Section 16004(c), it was incumbent upon Mr. Fair to clearly explain, discuss,
and obtain Mr. Bakhtiari's consent to these most basic terms in advance. Instead, this failure
to reach agreement was a constant source of debate and disagreement throughout the course
of their business relationship and contributed to its demise. Under these circumstances, Mr.
Fair has failed to rebut the presumption of undue influence.”


The court did not err in finding that Fair did not rebut the presumption under section 16004, and
that Fair breached his fiduciary duty to Bakhtiari and the Stonesfair entities by his failure to comply
with rule 3–300 before entering into business with them and during the course of their business
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relationship. The question, then, is whether the trial court could properly determine that this breach
of fiduciary duty due to its nature or seriousness was such as to warrant the denial of quantum
meruit recovery.


B. No Severance
Fair argues the services he provided can be severed from the voided agreements. He focuses
on the specific services he rendered, arguing they were lawful and not in conflict with public
policy so that the value of those services is the proper subject of a quantum meruit claim. He
asserts he is not seeking to recover the ownership interests in the businesses he would have had
had the agreements not been voided, or to recover for those specific services giving rise to the
void agreements. Rather, he seeks quantum meruit for services of a type regularly and legally
performed by business people, real estate brokers and lawyers that violate no public policy. In
the trial court, Fair described the services for which he would seek compensation as business and
real estate related services, legal services, analyzing and identifying markets, finding acquisition
targets, forming relationships, negotiating deals with owners and lenders, and soliciting investors.
Fair made it clear that he would seek to prove the value of his services, not by presenting expert
testimony, but by testimony of the parties and evidence of the value the parties put on the services.
Not only would he “testify about the nature and extent of the services he performed,” but he
maintained that “the parties' own contemporaneous evaluations of the value of these services
—although not enforceable contractually—[would] certainly shed light on the value.” Thus, as
evidence of the reasonable value of the services, Fair would seek to introduce the history of
negotiations between the parties and the void agreements themselves as reflecting “[t]he formulas
that Fair and Bakhtiari adopted to measure the value of their services (e.g., the back-end split
criteria)....” In the trial court, Fair acknowledged that in light of the court's *1157  finding of a
conflict of interest, he would not properly be compensated for the reasonable value of setting up the
Stonesfair entities. Nevertheless, he sought compensation for the myriad of services he provided
the companies thereafter, contending that there was no conflict of interest in his rendering of those
services and that he should be compensated for services rendered after his violation of the rule.


[25]  [26]  Fair's reliance on the doctrine of severance is misplaced. Civil Code section 1599
codifies the common law doctrine of severability of contracts. (Marathon Entertainment, Inc. v.
Blasi (2008) 42 Cal.4th 974, 991, 70 Cal.Rptr.3d 727, 174 P.3d 741 (Marathon ).) It provides:
“Where a contract has several distinct objects, **782  of which one at least is lawful, and one
at least is unlawful, in whole or in part, the contract is void as to the latter and valid as to the
rest.” (Civ.Code, § 1599.) “If a contract is capable of severance, the decision whether to sever
the illegal portions and enforce the remainder is a discretionary decision for the trial court to
make based on equitable considerations. (Marathon, supra, 42 Cal.4th at pp. 992, 996, 998 [70
Cal.Rptr.3d 727, 174 P.3d 741].)” (MKB Management, Inc. v. Melikian (2010) 184 Cal.App.4th
796, 803, 108 Cal.Rptr.3d 899 (MKB Management ).) The purpose of severing or restricting illegal
terms rather than voiding the entire agreement is two-fold: “ ‘to prevent parties from gaining
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undeserved benefit or suffering undeserved detriment ...—particularly when there has been full or
partial performance of the contract[; and,] more generally, ... to conserve a contractual relationship
if to do so would not be condoning an illegal scheme. [Citations.] ...’ [Citation.]” (Id. at pp. 803–
804, 108 Cal.Rptr.3d 899.)


As the Supreme Court explained in Marathon, supra, 42 Cal.4th at page 993, 70 Cal.Rptr.3d 727,
174 P.3d 741, a wide range of cases have applied the doctrine of severance to partially enforce
contracts involving unlicensed services. In Marathon, the plaintiff personal manager had acted as a
talent agency without the license required under the Talent Agencies Act (Lab.Code, § 1700 et seq.)
(Marathon, at p. 990, 70 Cal.Rptr.3d 727, 174 P.3d 741.) The act provided that such conduct was
illegal. Marathon found nothing in the Act repudiating the generally applicable rule of severability.
Therefore, it concluded that severability was available, but not mandatory. The court recognized
that “no verbal formulation can precisely capture the full contours of the range of cases in which
severability properly should be applied, or rejected. The doctrine is equitable and fact specific, and
its application is appropriately directed to the sound discretion of the Labor Commissioner and
the trial courts in the first instance.” (Id. at p. 998, 70 Cal.Rptr.3d 727, 174 P.3d 741.) The court
therefore remanded to the Labor Commissioner and the trial court to exercise their discretion in
the first instance to determine whether to sever the contract and award compensation for services
legally provided without a license. (Id. at pp. 982, 998–990, 70 Cal.Rptr.3d 727, 174 P.3d 741;
accord, MKB Management, supra, 184 Cal.App.4th at p. 804, 108 Cal.Rptr.3d 899 [lack of real
estate broker's license did not preclude severance of *1158  services requiring license as a matter
of law and severability may apply, in the discretion of the trial court].)


Marathon cited Birbrower, Montalbano, Condon & Frank v. Superior Court (1998) 17 Cal.4th
119, 70 Cal.Rptr.2d 304, 949 P.2d 1 (Birbrower ), among others. “In [Birbrower ], a law firm
licensed in New York, but not California, provided legal services in both states. The trial court and
Court of Appeal invalidated the entire attorney fee agreement, but we reversed in part, explaining
that under the doctrine of severability the firm might be able to recover the fees it had lawfully
earned by providing services in New York, notwithstanding its unlicensed provision of services in
California. ( [Birbrower,] at pp. 138–139 [70 Cal.Rptr.2d 304, 949 P.2d 1].)” (Marathon, supra,
42 Cal.4th at p. 993, 70 Cal.Rptr.3d 727, 174 P.3d 741, fn. omitted.)


In Shopoff, supra, 167 Cal.App.4th 1489, 85 Cal.Rptr.3d 268, the appellate court concluded that
“granting recovery under a contingent fee agreement although the charging lien may be invalid
is consistent with the law of severability of contracts.” (Id. at p. 1523, 85 Cal.Rptr.3d 268.) The
doctrine “ ‘preserves and enforces any lawful portion of a parties' contract that feasibly may be
severed.’ **783  (Marathon [, supra ], 42 Cal.4th 974, 991 [70 Cal.Rptr.3d 727, 174 P.3d 741].)”
(Shopoff, at p. 1523, 85 Cal.Rptr.3d 268.) In Shopoff, the court concluded that rule 3–300 rendered
the attorney's charging liens unenforceable, but did not taint or preclude recovery under valid
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contingent fee agreements. Violation of the rule in that instance did not render the underlying
contracts invalid. (Id. at pp. 1524–1525, 85 Cal.Rptr.3d 268.)


[27]  Here, of course, the court found that all the business agreements were voidable and held
them unenforceable in their entirety. That determination was properly within the discretion of the
trial court and Fair does not challenge it. In such circumstances, the doctrine of severance does not
apply as there is no lawful portion of the agreements themselves that can be severed. The court
also found that all services rendered by Fair were “part and parcel of those unenforceable business
transactions” and could not be separated from them. That determination, too, was supported by the
evidence. The court recognized that Fair's proposal to prove the value of his services by reference
to discussions of the parties as co-owners of the business further supported its determination that
the services provided by Fair were all in support of the business transactions and could not be
separated into lawful and unlawful activities.


C. Huskinson
In determining whether Fair's conduct warranted denial of quantum meruit recovery in this case,
we look for guidance from Huskinson, supra, 32 Cal.4th 453, 9 Cal.Rptr.3d 693, 84 P.3d 379, a
case relied upon by both Fair and respondents. In Huskinson, the *1159  California Supreme Court
held that quantum meruit was available where a law firm's violation of rule 2–200 rendered the
fee-sharing agreement between two firms unenforceable. (Id. at pp. 456, 463, 9 Cal.Rptr.3d 693,
84 P.3d 379.) Rule 2–200 bars law firms from fee sharing if the client has not given written consent
to the agreed division after a full written disclosure of its terms. (Ibid.) The dispute in Huskinson
was between the two law firms and the court emphasized that the decision did not increase the
attorney fees paid or owed by the unconsenting client. (Ibid.) The court relied upon the “language
and intent of [the rule, and] analogous statutory and case law providing that attorneys may recover
in quantum meruit for the reasonable value of their legal services from their clients when their
contractual fee arrangements [were] found to be invalid or unenforceable....” (Huskinson, at p.
456, 9 Cal.Rptr.3d 693, 84 P.3d 379; cf. Strong v. Beydoun, supra, 166 Cal.App.4th 1398, 1404,
83 Cal.Rptr.3d 632 [“[a]llowing an attorney to recover the reasonable value of his or her services
from a client is premised on the services being requested by the client”].) 16


16 In Strong v. Beydoun, supra, 166 Cal.App.4th at page 1404, 83 Cal.Rptr.3d 632, the court
barred an attorney who had entered into a fee-sharing agreement with another attorney
without meeting the client consent requirements of rule 2–200 from seeking the reasonable
value of her services directly from the client, rather than from the other attorney.


Huskinson looked to the purpose of the rule and determined that “rule 2–200 does not purport
to restrict attorney compensation on any basis other than a division of fees. Nor does it suggest
that attorneys or law firms are categorically barred from making or accepting client referrals, from
agreeing to a division of labor on a client's case, or from actually working on a case where labor is
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divided.” (Huskinson, supra, 32 Cal.4th at p. 458, 9 Cal.Rptr.3d 693, 84 P.3d 379.) Next, the court
expressed its understanding that the award of quantum meruit for services rendered in reliance on
a fee-sharing agreement that **784  lacks written client consent did not constitute a division of
fees within the rule's contemplation, as “such an award involves no apportionment of the fees that
the client paid or has agreed to pay....” (Id. at p. 459, 9 Cal.Rptr.3d 693, 84 P.3d 379.) Nor would
allowing recovery in quantum meruit undermine compliance with rule 2–200, as attorneys who
negotiate contingent fee-sharing agreements “prefer to receive their negotiated fees rather than
the typically lesser amounts representing the reasonable value of the work performed.” (Id. at p.
460, 9 Cal.Rptr.3d 693, 84 P.3d 379.) Thus, law firms remain “fully motivated to see that all of
their future fee-sharing agreements comply with rule 2–200.” (Ibid.) Moreover, analogous statutes
regulating fee arrangements between attorneys and clients favored the availability of quantum
meruit recovery. Business and Professions Code sections 6147 (requiring attorneys who represent
clients on a contingent fee basis to obtained signed, written fee agreements) and 6148 (generally
requiring attorneys in noncontingent fee cases to obtain signed, written contracts from clients
reflecting rates, fees, and charges where it is reasonably foreseeable that legal expenses will exceed
$1,000) both specify that where an agreement is voided for failure to *1160  comply with the
statutory requisites, “the attorney remains ‘entitled to collect a reasonable fee.’ (Bus. & Prof.Code,
§§ 6147, subd. (b), 6148, subd. (c).)” (Huskinson, at p. 460, 9 Cal.Rptr.3d 693, 84 P.3d 379, italics
added.) Further, “[p]ermitting quantum meruit recovery as between law firms [was] consistent
with case law holding or otherwise recognizing that attorneys may recover from their clients the
reasonable value of their legal services when their fee contracts or compensation agreements are
found to be invalid or unenforceable for other reasons. (See e.g., Calvert v. Stoner (1948) 33
Cal.2d 97 [199 P.2d 297], (Calvert ); Rosenberg v. Lawrence (1938) 10 Cal.2d 590 [75 P.2d 1082]
(Rosenberg ); Wiley v. Silsbee (1934) 1 Cal.App.2d 520 [36 P.2d 854] (Wiley ).)” (Huskinson, at
p. 461, 9 Cal.Rptr.3d 693, 84 P.3d 379.) 17


17 Calvert, supra, 33 Cal.2d 97, 199 P.2d 297, Rosenberg, supra, 10 Cal.2d 590, 75 P.2d 1082,
and Wiley, supra, 1 Cal.App.2d 520, 36 P.2d 854, involved provisions in fee agreements
that were unenforceable as against public policy. None appears to have concluded that the
attorney committed a serious breach of the attorney's fiduciary duties toward the client
or had a conflict of interest in representing the client. Nor were there trial court findings
that the attorney had unduly influenced the client. (See also, Birbrower, supra, 17 Cal.4th
119, 135–136, 70 Cal.Rptr.2d 304, 949 P.2d 1 [quantum meruit claim remains, despite
unauthorized practice of law in California in violation of statute]; Pringle v. LaChapelle
(1999) 73 Cal.App.4th 1000, 1006–1007, 87 Cal.Rptr.2d 90 [affirming a fee award despite
allegedly invalid rule 3–310(E) conflict waiver, where the record was inadequate to allow
determination “if the purported violation of the rules was serious, if any act was inconsistent
with the character of the profession, or if there was an irreconcilable conflict [between
the two clients]”].) The rule violation in Pringle was characterized as “a minor technical
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violation of [former] rule 3–310(E)” in A.I. Credit Corp., Inc. v. Aguilar & Sebastinelli
(2003) 113 Cal.App.4th 1072, 1079, 6 Cal.Rptr.3d 813.


Huskinson observed that, although the Supreme Court had “approved rule 2–200 in order ‘to
protect the public and to promote respect and confidence in the legal profession’ [citation], and
although the rule is binding on attorneys [citation], attorneys do not act in violation of an express
statutory prohibition when providing legal services pursuant to a fee-sharing agreement lacking
written client consent. Where services are rendered under a contractual compensation arrangement
that is unenforceable as against public policy, but the subject services are not otherwise prohibited,
quantum meruit may be allowed. [Citations.]” **785  (Huskinson, supra, 32 Cal.4th at p. 463,
9 Cal.Rptr.3d 693, 84 P.3d 379.) The court reemphasized that “rule 2–200 does not purport to
categorically prohibit attorneys from making or accepting client referrals, from agreeing to divide
the labor on a client's case, or from working on cases with attorneys from other law firms. By its
terms, the rule merely bars attorneys who engage in such conduct from dividing client fees among
themselves when certain requirements, such as written client consent to the fee division, have not
been met.” (Id. at p. 463, 9 Cal.Rptr.3d 693, 84 P.3d 379.)


Huskinson acknowledged and distinguished “cases in which courts have disallowed quantum
meruit recovery to attorneys who violated one of the Rules of Professional Conduct. Those
cases, however, involved violations of a *1161  rule that proscribed the very conduct for
which compensation was sought, i.e., the rule prohibiting attorneys from engaging in conflicting
representation or accepting professional employment adverse to the interests of a client or former
client without the written consent of both parties. (E.g., Jeffry v. Pounds (1977) 67 Cal.App.3d 6,
12 [136 Cal.Rptr. 373] [barring quantum meruit recovery from the time that attorney undertook
to represent a wife in her marital dissolution proceedings against her husband, the current client
of the attorney's law firm, in violation of former rule 5–102, a predecessor to rule 3–310];
Goldstein v. Lees (1975) 46 Cal.App.3d 614 [120 Cal.Rptr. 253] [finding quantum meruit recovery
inappropriate where former corporate counsel labored under a conflict of interest in representing a
minority shareholder and director of his former client in a proxy battle, in violation of predecessor
rule to rule 3–310].)” (Huskinson, supra, 32 Cal.4th at p. 464, 9 Cal.Rptr.3d 693, 84 P.3d 379,
italics added.) Huskinson reasoned that, in the case of the rule 2–200 violation before it, the rule did
not bar the services the plaintiff rendered on the client's behalf; it simply prohibited the dividing
of the client's fees. (Ibid.)


[28]  As did the trial court below, we read Huskinson, supra, 32 Cal.4th 453, 9 Cal.Rptr.3d
693, 84 P.3d 379, as recognizing a distinction between the type of violations that may render an
agreement voidable, but still allow the attorney compensation for the reasonable value of his or
her services, and the type of violation that precludes such recovery: Attorneys who violate a rule
of professional conduct may recover in quantum meruit where they do not act in violation of an
express statutory prohibition when providing legal services and where the subject services are not
otherwise prohibited. (Id. at p. 463, 9 Cal.Rptr.3d 693, 84 P.3d 379.) On the other hand, violation
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of a rule that constitutes a serious breach of fiduciary duty, such as a conflict of interest that goes
to the heart of the attorney-client relationship, warrants denial of quantum meruit recovery. (Ibid;
see also Clark v. Millsap (1926) 197 Cal. 765, 785, 242 P. 918 [suggesting that a serious violation
warrants forfeiture of fees 18 ]; Pringle v. LaChapelle, supra, 73 Cal.App.4th 1000, 1005–1006, 87
Cal.Rptr.2d 90 [attorney's breach of a Rule of Professional Conduct may negate an attorney's claim
for fees, but does not automatically preclude attorney from obtaining fees 19 ]; Cal Pak **786
Delivery, Inc. v. United *1162  Parcel Service, Inc. (1997) 52 Cal.App.4th 1, 15–16, 60 Cal.Rptr.2d
207 (Cal Pak ) [“a court may prevent counsel's recovery of fees from the client where the attorney
has violated ethical rules; whether through fraud, acts incompatible with the faithful discharge of
duties or wrongful abandonment of the client”].)


18 “ ‘Fraud or unfairness on the part of the attorney will prevent him from recovering for
services rendered; as will acts in violation or excess of authority, and acts of impropriety
inconsistent with the character of the profession, and incompatible with the faithful discharge
of its duties.’ [Citations.]” (Clark v. Millsap, supra, 197 Cal. at p. 785, 242 P. 918.)


19 The Pringle court noted that its decision was in accord with “Hazard and Hodes, The
Law of Lawyering (1998 supp.) section 1.5:108, page 108 (an attorney fee may be subject
to forfeiture as a ‘sanction for gross abuse by the lawyer of obligations to the client, or
other serious violations of the law of lawyering’)” and with the Proposed Final Draft of
the Restatement Third of the Law, The Law Governing Lawyers. (Pringle v. LaChapelle,
supra, 73 Cal.App.4th at p. 1006, fn. 5, 87 Cal.Rptr.2d 90.) Section 37 of the Restatement
currently provides: “A lawyer engaging in clear and serious violation of duty to a client may
be required to forfeit some or all of the lawyer's compensation for the matter. Considerations
relevant to the question of forfeiture include the gravity and timing of the violation, its
willfulness, its effect on the value of the lawyer's work for the client, any other threatened
or actual harm to the client, and the adequacy of other remedies.” (Rest.3d, Law Governing
Lawyers (2000) § 37, p. 270.)


Here, the court found that “by entering into the subject business transactions, [Fair] knowingly
acquired an ownership interest adverse to his clients, Mr. Bakhtiari and the Stonesfair entities,
without making the requisite disclosure in writing and without obtaining the requisite written
consent, and such created an inherent conflict of interest between Mr. Fair and his clients. All of
the services that Mr. Fair thereafter rendered were part and parcel of those unenforceable business
transactions, and I thus cannot conclude that they were, ‘not otherwise prohibited.’ ” The court
also expressed its concern that, when it looked to the purpose of rule 3–300 and how Fair was
proposing to prove the value of the services, it saw Fair “back-dooring the fact that the business
agreements have been voided and no longer exist.”
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Fair focuses too narrowly on the actual services he rendered, characterizing them as real estate,
business and legal services regularly and lawfully provided. We reject Fair's suggestion that the
rule violation that the court found to be a breach of his fiduciary duties occurred at the time he
went into business with Bakhtiari and set up the corporations, but that after that point, the services
he rendered did not violate any public policy. Although cases support the notion that Fair may be
able to recover in quantum meruit for services rendered before breach of his fiduciary duties (e.g.
Jeffry v. Pounds, supra, 67 Cal.App.3d at p. 12, 136 Cal.Rptr. 373; Cal Pak, 52 Cal.App.4th at
pp. 15–16, 60 Cal.Rptr.2d 207), no case cited stands for the proposition that where the breach or
conflict of interest is serious enough to warrant the denial of fees, that fees may nevertheless be
recovered at some point after the breach.


Unlike rule 2–200 at issue in Huskinson, supra, 32 Cal.4th 453, 9 Cal.Rptr.3d 693, 84 P.3d 379,
which did not restrict attorney compensation on any basis other than fee-sharing and which did
not suggest that attorneys or law firms were categorically barred from making or accepting client
referrals, from agreeing to a division of labor on a client's case, or from actually working on a
case where labor is divided (id. at p. 458, 9 Cal.Rptr.3d 693, 84 P.3d 379), rule 3–300 absolutely
prohibits a member from entering into a business transaction with a client or knowingly acquiring
a pecuniary interest adverse to a client, unless the transaction is fair and the full written disclosure
and consent requirements of the rule are met. All services *1163  rendered by Fair to Bakhtiari and
the Stonesfair entities in furtherance of their business relationship were subject to the requirements
of the rule. Fair's rule violation was not a single point in time that can be separated out from
the balance **787  of his representation and work with Bakhtiari and the Stonesfair entities. He
violated the rule each time he conducted a transaction with Bakhtiari and the Stonesfair entities
without complying with the requirements of the rule. The court could properly find that Fair's rule
violation and the ongoing breach of his fiduciary duty permeated his business relationship with
cross-complainants, causing continued conflict between him and Bakhtiari.


[29]  Huskinson, supra, 32 Cal.4th 453, 9 Cal.Rptr.3d 693, 84 P.3d 379, reasoned that the award of
quantum meruit for services rendered in reliance on the voided fee-sharing agreement would not
constitute an action within the contemplation of rule 2–200, and would not undermine compliance
with the rules. (Id. at pp. 459–460, 9 Cal.Rptr.3d 693, 84 P.3d 379.) We cannot say the same
here. The purpose of rule 3–300 is to prohibit absolutely attorneys from entering into business
transactions with clients, absent full written disclosure and written client consent. The underlying
concerns of the rule are avoiding the potential and actual conflicts of interest between attorneys
and their clients that also animate the rule's statutory counterpart, section 16004.


Although Fair contends he and others in his position would certainly rather have the voided
ownership interests in the businesses and compensation under the voided agreements than quantum
meruit recovery, this contention is belied by the manner in which he intends to prove the reasonable
value of his services—by testimony and evidence as to the history of the parties' negotiations and
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agreements relating to the value of his services. In short, he proposed an “end-run” around the
court's having voided the agreements by seeking to recover most of the same sums to which he
claimed entitlement under the agreements through a quantum meruit cause of action. In hindsight,
one might argue Fair would rather have had the voided ownership interests in the Stonesfair
entities. However, allowing quantum meruit recovery in these circumstances could significantly
undermine the rule. At the outset of an attorney-client business relationship, the incentive to make
a full and reasonably understandable written disclosure (including disclosure of the right to seek
independent advice) and to secure the client's written consent to the terms of the transaction will
be minimized if the attorney knows that even if the agreements are later voided, the reasonable
value of the services rendered may be established by the understandings contained in the voided
agreements and that the value of those services, as Fair contended below, may be measured by
the success of the businesses entered into in violation of the rule and in breach of the attorney's
fiduciary duties. (Cf. Fergus v. Songer (2007) 150 Cal.App.4th 552, 572–573, 59 Cal.Rptr.3d
273 [Quantum meruit recovery was specifically allowed under the governing statute (Bus. &
Prof.Code, § 6147) and could be proved by evidence of the amount involved and the *1164  results
obtained. However, the deterrent and protective purposes of the statute requiring that a contingency
fee agreement must include a statement that the fee is not set by law, but is negotiable between
the client and attorney, would be impaired if an attorney barred from enforcing the contingency
fee agreement could argue he or she was entitled to a percentage of the recovery based on the
contingent risk factor].)


Huskinson also reasoned that although rule 2–200 is binding on attorneys, “attorneys do not
act in violation of an express statutory prohibition when providing legal services pursuant to a
fee-sharing agreement lacking written client consent.” (Huskinson, supra, 32 Cal.4th. at p. 463,
9 Cal.Rptr.3d 693, 84 P.3d 379, italics **788  added.) Although the contractual compensation
arrangement in Huskinson was unenforceable as against public policy, the subject services were
not otherwise prohibited. (Ibid.) In the instant case, it is not simply a provision of the contractual
compensation arrangement that violates the rule. Rather, the entire business relationship and all
the business transactions encompassed therein, were barred, absent compliance with the rule.
Moreover, here, the violation of rule 3–300 also constituted a violation of its statutory complement
(§ 16004) prohibiting a fiduciary from obtaining an advantage from the beneficiary. Consequently,
Fair acted in violation of an express statutory prohibition when he provided legal and other services
without first making the required written disclosures and obtaining the required written consents.


Further, Huskinson relied upon the existence of statutes analogous to rule 2–200, regulating fee
arrangements between attorneys and clients, and expressly providing that where the fee agreement
is voided for failure to comply with the statutory requisites, “the attorney remains ‘entitled to
collect a reasonable fee.’ (Bus. & Prof.Code, §§ 6147, subd. (b), 6148, subd. (c).)” (Huskinson,
supra, 32 Cal.4th at p. 460, 9 Cal.Rptr.3d 693, 84 P.3d 379.) No similar statute exists in the context
of this case.
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After Huskinson, several cases have addressed the question of quantum meruit recovery where the
underlying agreement had been voided.


In Hyon v. Selten (2007) 152 Cal.App.4th 463, 60 Cal.Rptr.3d 896 (Hyon ), the court held that a
contract calling for Selten, a non-attorney “case manager,” to engage in the unauthorized practice
of law and to provide attorney referral services unlawful under Business and Professions Code
section 6155 was illegal and unenforceable in its entirety. Relying upon Huskinson, supra, 32
Cal.4th 453, 463, 9 Cal.Rptr.3d 693, 84 P.3d 379, the court held that Selten could not recover for
the reasonable value of his unlawful attorney referral services, his unauthorized practice of law
(if any), or other unlawful conduct, but that he might recover the reasonable value of services
he lawfully rendered, should the trial court determine there were any. (Hyon, at pp. 471–472, 60
Cal.Rptr.3d 896.) Hyon distinguished *1165  Bennett v. Hayes (1975) 53 Cal.App.3d 700, 701–
702, 125 Cal.Rptr. 825, in which the plaintiff mechanic had sought to recover for services he had
provided in violation of the statutory requirement that he give customers a written estimate before
commencing work on the basis that “the repair work for which the plaintiff sought to recover was
itself illegally performed, because he had not provided a written estimate.” (Hyon at p. 472, 60
Cal.Rptr.3d 896, italics added.) In contrast, the Hyon court was “not permitting Selten to have his
illegal objects carried out. Rather, [it allowed] him to pursue his claim with respect to services
he lawfully provided.” (Id. at p. 473, 60 Cal.Rptr.3d 896.) The question on remand was “whether
all, some, or none of the services (other than attorney referral) that Selten actually provided were
illegal.” (Ibid.)


In the instant case, the trial court determined that all of the services provided by Fair were rendered
in violation of rule 3–300 and in breach of his fiduciary duties to his clients.


In a case following Hyon that involved many of the same parties, Shopoff, supra, 167 Cal.App.4th
1489, 85 Cal.Rptr.3d 268, the court concluded that the holding of Hyon, supra, 152 Cal.App.4th
463, 60 Cal.Rptr.3d 896, bound Selten and barred him from recovering any part of his contingent
fee share of the proceeds of the recovery obtained in the underlying litigation. (Shopoff, at p. 1517,
85 Cal.Rptr.3d 268.) **789  The client, Hyon, was also “bound by the determination that Selten
may be entitled to recover the reasonable value of the lawful work he performed—that is, other
than unlawful attorney referral services or any unauthorized practice of law—as determined on
remand.” (Id. at pp. 1517–1518, 85 Cal.Rptr.3d 268, fn. omitted.)


Shopoff also addressed a question that Fletcher v. Davis (2004) 33 Cal.4th 61, 70, 14 Cal.Rptr.3d
58, 90 P.3d 1216 (Fletcher ) had expressly declined to decide: “ ‘whether rule 3–300 applies to a
contingency-fee arrangement coupled with a lien on the client's prospective recovery in the same
proceeding.’ [Citation.]” (Shopoff, supra, 167 Cal.App.4th at p. 1522, 85 Cal.Rptr.3d 268.) In
Fletcher, the Supreme Court held that a charging lien securing an attorney's payment of hourly
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legal fees and costs of litigation was an interest “adverse” to the client, and therefore subject to the
requirements of rule 3–300 requiring the client's informed written consent. (Fletcher, at pp. 64, 69,
71, 14 Cal.Rptr.3d 58, 90 P.3d 1216.) Accordingly, Fletcher refused to allow the lien to be enforced
in the proceeding. (Id. at p. 72, 14 Cal.Rptr.3d 58, 90 P.3d 1216.) Shopoff reasoned that even if
the “rule announced in Fletcher extends to liens attached to contingency fee agreements, only the
liens asserted by respondents would be unenforceable. ( [Fletcher,] at pp. 71–72 [14 Cal.Rptr.3d
58, 90 P.3d 1216].) Fletcher did not state that noncompliance with rule 3–300 invalidates an
underlying fee *1166  agreement or precludes an attorney from recovering a specified contractual
fee.” (Shopoff, at p. 1523, 85 Cal.Rptr.3d 268.) 20


20 The courts in both Shopoff and Fletcher took note of an opinion of the Los Angeles County
Bar Association, suggesting that rule 3–300 did not apply in the contingent fee contract
circumstance. (Fletcher, supra, 33 Cal.4th at p. 70, fn. 3, 14 Cal.Rptr.3d 58, 90 P.3d 1216;
Shopoff, supra, 167 Cal.App.4th at pp. 1522–1523, 85 Cal.Rptr.3d 268.) Recently, the Court
of Appeal in Plummer v. Day/Eisenberg, LLP (2010) 184 Cal.App.4th 38, 108 Cal.Rptr.3d
455, answered the question left open in Shopoff and Fletcher, holding that “ ‘[t]he inclusion of
a charging lien in the initial contingency fee agreement does not create an “adverse interest”
to the client within the meaning of rule 3–300....’ ” (Plummer v. Day/Eisenberg, LLP, at pp.
48–49, 108 Cal.Rptr.3d 455, relying upon State Bar Standing Com. on Prof. Responsibility
& Conduct, Formal Opn. No. 2006–170, p. 7.)


Unlike the instant case, in Shopoff, as in Fletcher, the underlying fee agreement was preserved.
Only the charging lien was voided. The only adverse interest found was the charging lien itself, and
that was easily severed from the agreement as a whole. Here, not only was the agreement voided
entirely, but the entire attorney-client business relationship was tainted by the failures to disclose
and to obtain written client consent, and the court expressly found undue influence throughout the
existence of the business relationship and a breach of fiduciary duties under section 16004.


In Fergus v. Songer, supra, 150 Cal.App.4th 552, 570, 59 Cal.Rptr.3d 273, the court held that
a contingency fee agreement and a subsequent letter modifying the agreement were voidable
at the option of the client, where they did not comply with the statutory requirement that a
contingency fee agreement must include a statement that the fee is not set by law, but is negotiable
between the attorney and the client. (Bus. & Prof.Code, § 6147, subds. (a)(4), (b).) Business and
Professions Code section 6147, subdivision (b), provided in such circumstances that “the attorney
shall thereupon be entitled to collect a reasonable fee.” Because it found the agreement voidable
under Business and Professions Code section 6147, subdivision (b), the appellate court expressly
found it unnecessary to determine whether **790  the violation of rule 3–300 in the circumstances
constituted a breach of the attorney's fiduciary duties within the meaning of section 16004. (Id. at p.
570, fn. 6, 59 Cal.Rptr.3d 273.) Fergus, like Huskinson, supra, 32 Cal.4th 453, 9 Cal.Rptr.3d 693,
84 P.3d 379, is distinguishable as in this case there is no relevant statute authorizing recovery of the
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reasonable value of services for the identified violations. Moreover, unlike those cases allowing
quantum meruit recovery, in this case, the court made express findings of undue influence and
breaches of fiduciary duties.


In MKB Management, supra, 184 Cal.App.4th 796, 108 Cal.Rptr.3d 899, the appellate court
concluded that a property management company's lack of a real estate broker's license did not
bar its quantum meruit claim for services that did not require a real estate broker's license. Again,
as in Huskinson and in licensing cases such as Hyon, MKB Management contains no indication
of undue *1167  influence or a serious breach of fiduciary duties by the party seeking quantum
meruit. Services lawfully provided could be identified. Here, the court determined that all of the
services provided by Fair were rendered in violation of rule 3–300 and in breach of his fiduciary
duties to his clients.


Cases disallowing compensation entirely generally have involved a serious violation of ethical
rules or statutes, such that it can be said the “services [were] rendered in contradiction to the
requirements of professional responsibility.... ‘Fraud or unfairness on the part of the attorney
will prevent [the attorney] from recovering for services rendered; as will ... acts of impropriety
inconsistent with the character of the profession, and incompatible with the faithful discharge of
its duties.’ (Italics added.) [Citations.]” (Goldstein v. Lees, supra, 46 Cal.App.3d 614, 618, 120
Cal.Rptr. 253.) As we observed in Cal Pak, supra, 52 Cal.App.4th 1, 60 Cal.Rptr.2d 207: “The rule
that an attorney who engages in conflicting representation without obtaining informed consent is
not entitled to compensation is not based on the premise that the attorney must pay a penalty so
much as on the principle that ‘payment is not due for services not properly performed.’ [Citation.]”
(Id. at p. 14, fn. 2, 60 Cal.Rptr.2d 207.) “[T]here is no force to the objection that the [denial of
attorney fees] will work a windfall for [the former client].... [I]t is enough to say that ‘[c]ourts do
not sit to give effect to ... illegal contracts.’ ” (Goldstein v. Lees, at pp. 623–624, 120 Cal.Rptr. 253.)


Goldstein v. Lees, supra, 46 Cal.App.3d 614, 120 Cal.Rptr. 253 and Jeffry v. Pounds, supra, 67
Cal.App.3d 6, 136 Cal.Rptr. 373, denied counsel any attorney fees where the attorneys failed
to comply with the rule requiring informed written consent before representing clients with
conflicting interests, relying in part on the predecessor to rule 3–310(E). 21  Goldstein held that
representation of a minority shareholder in a proxy fight was “improper” where attorneys had
formerly represented the corporation. Not only was the contract between counsel and the minority
shareholder client “void for reasons of public policy” (Goldstein v. Lees, at p. 617, 120 Cal.Rptr.
253; see id. at pp. 618–619 & fn. 3, 623, 120 Cal.Rptr. 253), but even if the proxy fight was
consistent with the interests of the corporation, the employment of the attorney was adverse to the
interests of the former client. According **791  to the court, the rule “operates to preclude any
impediment to the fulfillment of an attorney's professional obligation to his client by proscribing
any conflict of interest in his representation of past and present clients. ‘ “It is better to remain
on safe and secure professional ground, to the end that the ancient and honored profession of
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the law and its representatives may not be brought into disrepute. Courts have consistently held
the members of the profession to the *1168  strictest account in matters affecting the relation of
attorney and client.” ’ [Citations.]” (Id. at p. 620, 120 Cal.Rptr. 253, fn. omitted.)


21 Rule 3–310, titled “Avoiding the Representation of Adverse Interests,” provides in
subdivision (E): “A member shall not, without the informed written consent of the client
or former client, accept employment adverse to the client or former client where, by reason
of the representation of the client or former client, the member has obtained confidential
information material to the client.”


In Jeffry v. Pounds, supra, 67 Cal.App.3d 6, 136 Cal.Rptr. 373, attorneys undertook to represent
a former personal injury client's wife in dissolution proceedings without complying with the rule.
Although the court took pains to state it did “not charge [counsel] with dishonest purpose or
deliberately unethical conduct,” it nevertheless denied fees other than for services supplied before
the breach of professional conduct. (Id. at p. 11, 136 Cal.Rptr. 373.)


In A.I. Credit Corp., Inc. v. Aguilar & Sebastinelli, supra, 113 Cal.App.4th 1072, 6 Cal.Rptr.3d 813,
a law firm sued its former client on behalf of a new client. The former client moved to disqualify
the firm based on its alleged violation of rule 3–310(E). The trial court granted the motion and
in a later suit against the firm by the new client, the court held that the firm was not entitled to
any fees, because of the firm's disqualifying violation of an ethical obligation. (Id. at p. 1079, 6
Cal.Rptr.3d 813.) The Court of Appeal affirmed, holding that the disqualification was not based
on a “mere technical violation of ethical rules asserted after the fact. The trial court determined
that there was a disqualifying violation of ethical obligations.” (Id. at p. 1079, 6 Cal.Rptr.3d 813.)
The court quoted from Goldstein and from our opinion in Cal Pak: “ ‘It is settled in California that
an attorney may not recover for services rendered if those services are rendered in contradiction to
the requirements of professional responsibility.’ (Goldstein v. Lees[, supra,] 46 Cal.App.3d 614,
618 [120 Cal.Rptr. 253].) ‘[A] court may prevent counsel's recovery of fees from the client where
the attorney has violated ethical rules; whether through fraud, acts incompatible with the faithful
discharge of duties or wrongful abandonment of the client.’ (Cal Pak[, supra,] 52 Cal.App.4th
1, 15–16 [60 Cal.Rptr.2d 207].)” (A.I. Credit Corp., Inc. v. Aguilar & Sebastinelli, at p. 1076, 6
Cal.Rptr.3d 813.)


It is true that some of the cases denying fee recovery for an attorney's breach of ethical obligations,
such as Day v. Rosenthal, supra, 170 Cal.App.3d 1125, 217 Cal.Rptr. 89 and Conservatorship of
Chilton, supra, 8 Cal.App.3d 34, 86 Cal.Rptr. 860, involve conflicts of interest and breaches of
fiduciary duties amounting to fraud and more egregious than that here. Nevertheless, we reject
Fair's suggestion that counsel engaging in conduct short of fraud is necessarily entitled to recover
the reasonable value of the services provided, regardless of the seriousness of the rule violation
or fiduciary breach and regardless of whether it places counsel in an inevitable conflict of interest
with the client. As observed by our Supreme Court, not only fraud will prevent an attorney from
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recovering for services rendered, but also “ ‘acts of impropriety inconsistent with the character
of the profession, and incompatible with the faithful discharge of its duties.’ [Citation.]” (Clark v.
Millsap, supra, 197 Cal. at p. 785, 242 P. 918.)


*1169  D. Substantial evidence supports findings
[30]  The evaluation of the seriousness of the conflicts of interest that arose between **792
Fair and his clients as a result of Fair's breaches of these fiduciary duties was for the trial court
in the first instance. (Sullivan v. Dorsa (2005) 128 Cal.App.4th 947, 965–966, 27 Cal.Rptr.3d
547. 22 ) Here, substantial evidence supports the trial court's findings that the material terms and
conditions of the business transactions engaged in by Fair, Bakhtiari and the Stonesfair entities
were not fully explained to and understood by Bakhtiari at the time. The evidence further supports
the court's findings that Fair violated rule 3–300 and breached his fiduciary duties to Bakhtiari
and the Stonesfair entities under section 16004 by going into business with them and engaging in
numerous transactions as part of that business relationship, without ever making the full disclosures
and securing the consents required by the rule and the statute. The court found that Fair's violations
“created an inherent conflict of interest between Mr. Fair and his clients.” We will not substitute
our judgment for the court's. The trial court also found that all of the services that Fair rendered
were “part and parcel of those unenforceable business transactions” and, therefore, that it could
not find the subject services “[were] not otherwise prohibited” under Huskinson, supra, 32 Cal.4th
at page 463, 9 Cal.Rptr.3d 693, 84 P.3d 379. Such findings were well supported by the evidence
and were within the court's discretion. Absent the required disclosures and consents, by entering
into and conducting business transactions with his clients, Fair breached his fiduciary duties to
them and he violated rule 3–300—the ethical rule that “proscribed the very conduct for which
compensation was sought.” (Ibid.)


22 In Sullivan v. Dorsa, supra, 128 Cal.App.4th 947, 27 Cal.Rptr.3d 547, the appellate court
refused to substitute its judgment for the trial court where the trial court found the attorney
was entitled to fees because “the [plaintiffs] fail[ed] to show that any violation of the rules
governing representation of adverse interests was serious enough to compel a forfeiture of
fees. Insofar as these questions were entrusted either to the trial court's discretion or its
factfinding powers, we cannot substitute our judgment for the trial court's except on a clear
showing that those powers were abused.” (Id. at pp. 965–966, 27 Cal.Rptr.3d 547.)


Unlike those rule violations in which counsel has been allowed to recover the reasonable value
of services rendered and which involved no serious breach of fiduciary duty, the court could well
determine that Fair's conduct here was so fundamentally at war with rule 3–300 and section 16004,
that it infected the entire relationship between Fair and his clients, and that Fair's breach of his
fiduciary duties under the statute was therefore sufficiently serious as to warrant the denial of
quantum meruit recovery.
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We conclude the court did not abuse its discretion in denying Fair leave to amend his complaint
to assert a cause of action for quantum meruit.


*1170  DISPOSITION


The judgment is affirmed. Respondents are awarded their costs in connection with this appeal.


We concur: HAERLE and RICHMAN, JJ.


All Citations


195 Cal.App.4th 1135, 125 Cal.Rptr.3d 765, 11 Cal. Daily Op. Serv. 6185, 2011 Daily Journal
D.A.R. 7455


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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2020 WL 7670071 (Cal.Super.) (Trial Pleading)
Superior Court of California.


Alameda County


Lilia GARCIA-BROWER, in her official capacity as
Labor Commissioner for the State of California, Plaintiff,


v.
LYFT, INC.; DOES 1-20, inclusive, Defendants.


No. RG20070283.
August 5, 2020.


Complaint For Injunctive Relief, Damages and Penalties for (1) Willful Misclassification
of Employees As Independent Contractors, (2) Failure to Pay Minimum Wage,


(3) Failure to Pay Overtime Wages, (4) Failure to Pay Wages For Rest Periods, (5)
Failure to Pay Rest Period Premium Pay, (6) Failure to Indemnify Employees For
Business Expenses, (7) Failure to Provide Itemized Wage Statements, (8) Failure


to Comply With Paid Sick Leave Requirements, (9) Failure to Timely Pay Earned
Wages Upon Separation From Employment, (10) Failure to Timely Pay Earned Wages


During Employment, (11) Failure to Provide Notice of Employment Information


Division of Labor Standards Enforcement, Department of Industrial Relations, State of California,
David M. Balter, SBN 136273, Miles E. Locker, SBN 103510, Alec L. Segarich, SBN 260189,
455 Golden Gate Avenue, 9th Floor, San Francisco, California 94102, Tel: (415) 703-4863,
dbalter@dir.ca.gov, mlocker@dir.ca.gov, asegarich@dir.ca.gov, Kristin M. Garcia, SBN 302291,
M. Colleen Ryan, SBN 258359, 1515 Clay Street, Suite 801, Oakland, CA 94602, Tel: (510)
622-4590, kgarcia@dir.ca.gov, cryan@dir.ca.gov, for the plaintiff, Lilia Garcia-Brower, Labor
Commissioner, State of California.


Unlimited Jurisdiction


(No fee per Labor Code §§ 101, 101.5 and Government Code § 6103)


VERIFIED ANSWER REQUIRED PURSUANT TO CCP § 446


Plaintiff, LILIA GARCIA-BROWER, in her official capacity as Labor Commissioner for the State
of California, alleges as follows: THE PARTIES TO THIS ACTION
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1. Plaintiff is the Labor Commissioner for the State of California, and Chief of the Division of
Labor Standards Enforcement (“DLSE” or “Plaintiff”) of the Department of Industrial Relations
for the State of California. (Labor Code §§ 21, 79.)


2. Plaintiff is authorized to enforce all provisions of the Labor Code and Industrial Welfare
Commission (“IWC”) orders governing wages, hours and working conditions of California
employees. (Labor Code §§ 61, 90.5(b), and 95(a)). It is the policy of the State of California to
1 vigorously enforce minimum labor standards in order to ensure employees are not required or
permitted to work under substandard unlawful conditions or for employers that have not secured
the payment of compensation, and to protect employers who comply with the law from those who
attempt to gain a competitive advantage at the expense of their workers by failing to comply with
minimum labor standards.” (Labor Code § 90.5.)


3. As part of her enforcement powers, Plaintiff is authorized, pursuant to Labor Code § 98.3(b),
to prosecute actions for the collection of wages and other moneys payable to employees or to the
State arising out of an employment relationship or order of the IWC. Labor Code § 217 expressly
empowers the Labor Commissioner to enforce the provisions of Labor Code §§ 200-244, which
include the Code section requiring payment of premium pay for failure to comply with IWC
employment, or for an employer's failure to comply with requirements pertaining to itemized wage
statements. Plaintiff is expressly authorized, pursuant to Labor Code § 226.8, to enforce that Code
section which prohibits the willful misclassification of employees as independent contractors.
Labor Code § 248.5 expressly authorizes the Labor Commissioner to enforce the paid sick leave
requirements set out in Labor Code §§ 245-249. Labor Code § 1193.6 expressly authorizes the
Labor Commissioner to file and prosecute a civil action to recover unpaid minimum wages
or unpaid overtime compensation, owed to any employee under Labor Code §§ 1171-1206 or
under any IWC order. Furthermore, Plaintiff is authorized, pursuant to Labor Code § 1194.5, to
seek injunctive relief to prevent further violations of any of the laws, regulations or IWC orders
governing wages, hours of work, and working conditions for employees. Labor Code § 2802
expressly empowers the Labor Commissioner to file a court action to recover amounts due under
that section, which requires employers to indemnify employees for business expenses.


4. At all relevant times herein, Defendant Lyft, Inc. (hereinafter “Lyft”) has been registered with
the Secretary of State as a Delaware corporation, engaged in the business of transportation as
a ride hailing service, with its principal business office located in the City and County of San
Francisco. Lyft provides on-demand transportation services throughout all counties in California.
Lyft makes use of an on-demand transportation mobile application (hereinafter “app”) to engage
the services of its drivers, to receive orders from customer passengers, to assign and schedule its
drivers to provide transportation services to those customer passengers, to collect the amounts
owed by those customers (based on prices set by defendants) for those transportation services, and
to pay its drivers for the services they provided to these customer passengers. The work performed
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by these drivers - driving - constitutes the very core of Lyft's business. Moreover, Lyft retains and/
or exercises substantial control over its drivers, with restrictions on when, where and how the work
may be performed.


5. The true names or capacities of defendants sued as Doe Defendants 1 through 20 are unknown
to Plaintiff. Plaintiff is informed and believes, and on that basis, alleges that each of the Doe
Defendants, their agents, employees, officers, and others acting on their behalf, are legally
responsible for the conduct alleged herein. Plaintiff will amend her complaint to set forth the true
names and capacities of the Doe Defendants and the allegations against them as soon as they are
ascertained.


6. Each of the defendants was at all times mentioned herein an agent, partner, joint venturer, and/
or representative of each of the other defendants and was at all times acting within the scope of
such relationship.


JURISDICTION AND VENUE


7. The Superior Court has personal jurisdiction over each defendant named above because (1)
each defendant is headquartered in or is a resident of the State of California, (2) each defendant is
authorized to and. conducts business in and across the State of California, and (3) each defendant
otherwise has sufficient minimum contacts with and purposefully avails itself of the markets of
this State, thus rendering the Superior Court's jurisdiction consistent with traditional notions of
fair play and substantial justice. Lyft has its principal place of business at 185 Berry Street, Ste.
5000, San Francisco, CA 94107.


8. Venue is proper under Code of Civil Procedure § 395.5, because Lyft operates in and thousands
of the illegal acts described below occurred in the County of Alameda.


BACKGROUND ALLEGATIONS


9. Lyft is a company that sells rides. As stated in its U.S. Securities and Exchange Commission
Form S-1 Registration Statement, filed in March 2019, Lyft's mission is to “Improve people's lives
with the world's best transportation.” From its start-up in 2012, Lyft made a calculated business
decision to misclassify its drivers as independent contractors rather than mployees. At all times
since the inception of Lyft's business, defendants have continued to misclassify their drivers as
a means of unlawfully depriving these workers of a host of statutory protections applicable to
employees, in direct contravention of California law.
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10. To provide the hundreds of thousands of drivers needed to support the business model, Lyft
solicits and employs a massive workforce of over 100,000 drivers throughout California for the
purpose of transporting Lyft's customers. This driver workforce performs the service for


11. Lyft has been classified by the California Public Utilities Commission (CPUC) as a
transportation network company (TNC). The CPUC defines a TNC as “a company or organization
operating in California that provides transportation services using an online-enabled platform to
connect passengers with drivers using their personal vehicles.” The CPUC has also classified Lyft
Lyft to provide services for “the transportation of persons by motor vehicle for compensation,
whether in common or contract carriage, over any public highway in this state.” (Pub. Util. Code
§ 5360.) The transportation of passengers for compensation within California requires operating
authority from the CPUC, unless limited exemptions apply-such as taxicab service (which is
subject to local city and county regulation) and medical transportation vehicles. (Public Utilities
Code §§ 226 and 5353.)


12. On June 9, 2020, the CPUC issued a Scoping Memo and Ruling in Rulemaking 12-12-001 and
stated that, based upon the enactment of AB 5 (Labor Code § 2750.5, codification of the “ABC”
test), “for now, TNC drivers are presumed to be employees...” The CPUC's public comment period
on the AB 5 question closes on August 7, 2020.


13. Through this misclassification, Lyft has engaged in a deliberate scheme to evade its obligations
under California law - including, but not limited to the obligation to pay its drivers no less than
the applicable minimum wage for all hours worked, to pay overtime compensation for overtime
hours worked, to provide paid, duty-free rest periods during the workday, to reimburse the drivers
for the cost of all equipment and supplies needed to perform their work and for work-related
personal vehicle mileage, to provide paid sick leave, to provide accurate itemized wage deduction
statements and other required notices containing required employment-related information, and
to timely pay all wages owed during each driver's period of employment and upon separation of
employment.


14. Lyft's unlawful business model, premised upon misclassification of employees as independent
contractors, is built upon the misconception that employees can be designated as independent
contractors and deprived of the benefits and security of the employment relationship if certain
words are used to misclassify the relationship in a contract between the worker and the hiring entity.


15. In an opinion piece in the San Francisco Chronicle titled “Open Forum: Uber, Lyft ready to
do our part for drivers” dated June 12, 2019, Lyft acknowledged its drivers face serious concerns
because of their misclassification as independent contractors and not employees, including
“earnings stability [and] protections on the job...” Lyft, however, decried the possibility of properly
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classifying its drivers as employees, claiming that “a change to the employment classification of
ride-share drivers would pose a risk to our business.”


16. Recognizing the serious problem of misclassification and the harms it inflicts on workers, law-
abiding businesses, taxpayers, and society as a whole, the California Legislature enacted Assembly
Bill 5, which took effect on January 1, 2020. (Assem. Bill No. 5, 2019-2020 Reg. Sess. (“A.B. 5”).)
A.B. 5 codified and extended the California Supreme Court's unanimous decision in Dynamex
Operations W., Inc. v. Superior Court (2018) 4 Cal.4th 903 (“Dynamex”). California law is clear:
for the full range of protections afforded by the Industrial Welfare Commission (“IWC”) wage
orders, the Labor Code, and the Unemployment Insurance Code, workers are generally presumed
to be employees unless the hiring entity can overcome this presumption by establishing each of
the three factors in the strict “ABC” test: (A) the worker is free from the control and direction of
the hiring entity in connection with the performance of the work, both under the contract for the
performance of the work and in fact; (B) the worker performs work that is outside the usual course
of the hiring entity's business; and (C) the worker is customarily engaged in an independently
established trade, occupation or business of the same nature as the work performed. (Lab. Code
§ 2750.3(a)(1); Dynamex, supra, 4 Cal.5th at 957.)


17. Because the hiring entity must establish each of the three factors in the ABC test in order to
lawfully classify a worker as an independent contractor, the hiring entity's failure to establish any
one part of the ABC test results in the classification of the worker as an employee rather than an
independent contractor. (Dynamex, supra, 4 Cal. 5th at 963.)


18. Lyft is a transportation company in the business of providing on-demand transportation services
to customer passengers to their destination of choice at a price set, and controlled, by Lyft.
The drivers who perform this work are employees of Lyft. The drivers provide Lyft's customer
passengers with the transportation services that Lyft sells. Lyft publicly holds itself out to the public
as providing transportation services in the form of on-demand rides.


19. As noted by federal District Judge Vince Chhabria in an order issued in 2020, “it is now
clear that drivers for companies like Lyft must be classified as employees.” Chhabria explained,
“California's new A.B. 5, which was passed in September 2019 and became operative January
1, 2020, makes clear that a company's workers must be classified as employees if the work they
perform is not outside the usual course of the company's business... That test is obviously met
here: Lyft drivers provide services that are squarely within the usual course of the company's
business, and Lyft's argument to the contrary is frivolous.” “But rather than comply with a clear
legal obligation, companies like Lyft are thumbing their noses at the California Legislature, not
to mention the public officials who have primary responsibility for enforcing A.B. 5.” (Rogers v.
Lyft Inc. (N.D. Cal. April 7, 2020) --- F.Supp.3d ---, 2020 WL 1684151.)
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20. The work that drivers perform is central to Lyft's business. The fact that Lyft uses a cell phone
or computer app as the instrumentality by which it hires its drivers, secures orders from customer
passengers, communicates with its drivers regarding customer passenger orders, assigns work to its
drivers, collects payments from customer passengers, and pays its drivers, does not transform Lyft
from a transportation business into anything else. Without its drivers, Lyft's transportation business
would not exist. Lyft cannot overcome the presumption that all of its drivers are employees because
it cannot establish that any of its drivers “perform work that is outside the usual course of [Lyft's]
business,” as required under the “B prong” of the ABC test.


21. At all times relevant herein, Lyft requires its drivers, as a condition of employment, to enter
into written agreements that, inter alia, restrict the manner in which the drivers are to perform their
work. These agreements, drafted by Lyft, include standardized terms and conditions concerning
the drivers' work and terms of compensation.


22. Lyft determines which drivers are eligible to provide transportation services.


23. Lyft sets restrictions on the types of vehicles the drivers may drive and the standards drivers
must meet.


24. Lyft retains the right to terminate drivers or pause their ability to pick up customer passengers
at any time based upon terms, conditions and policies unilaterally set by Lyft.


25. Lyft sets the fares customer passengers must pay for transportation services provided by
drivers.


26. Lyft collects fare payments directly from customer passengers. Lyft reserves the right to
increase the “service fee” charged to drivers.


27. Lyft has at all times unilaterally retained the right to change the fares charged to customer
passengers at any time. Drivers' compensation is generally fares minus the “service fee” and
“platform fee” Lyft charges, tolls, taxes and ancillary fees. Lyft's unilateral right to change fares
at any time creates and maintains its right to control drivers' compensation.


28. Lyft sets the compensation that Lyft pays its drivers for transportation services provided to
customer passengers.


29. Lyft handles claim and fare reconciliation, invoices and resolution of customer passenger and
driver complaints.
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30. Lyft retains all control to resolve driver complaints, compensation disputes, and conflicts
between drivers and customer passengers.


31. Lyft monitors drivers' work hours and logs off drivers if they have been providing
transportation services for 12 hours, prohibiting drivers from providing transportation services for
six hours following the 12-hour period.


32. Lyft retains the right to dock a driver's pay if a customer passenger complains about the
transportation service provided by the driver, such as an inefficient route.


33. Lyft tracks drivers through its app. Drivers are required to notify Lyft of the status of the
transportation service, including accepting the customer passenger's request, arrival to pick up at
the customer passenger's location, start of the trip and end of the trip. Lyft monitors and controls
each driver's behavior while using the app.


34. Lyft sets and enforces specific rules for drivers to control customer passengers' ride experience.
Defendants' detailed rules are designed to protect, build and enhance the Lyft reputation, brand and
value. For example, drivers are given instructions on vehicle cleanliness, music, and prohibited
topics of conversation with customer passengers.


35. Drivers may be suspended or terminated at Lyft's sole discretion. Lyft may stop dispatching
rides through the app if it decides, again at its sole discretion, that a driver has acted inappropriately
or violated one of its rules or standards. Such consequences may be issued for driver behavior that
Lyft considers undesirable, such as refusing to accept or cancelling too many rides, inadequate
passenger satisfaction ratings, and using trip routes Lyft deems inefficient.


36. Lyft monitors and controls its drivers through its customer passengers rating system, which
evaluates drivers' performance. Lyft uses these ratings to discipline or terminate drivers.


37. Lyft develops and make use of algorithms to direct driver behavior. For example, Lyft
periodically and unilaterally implements “surge pricing” to mobilize drivers to drive in geographic
areas and during times as needed to provide transportation services to Lyft customer passengers,
and upon securing the services of a sufficient number of drivers to respond to customer needs,
Lyft unilaterally cancels the “surge.”


38. Lyft uses its authority to discipline drivers who attempt to precipitate “surge pricing” as a means
of increasing driver compensation. For example, Lyft announced that drivers would be deactivated
(i.e., suspended or terminated) for engaging in the practice of temporarily going out of service by
turning off the app before flight arrivals or other events likely to trigger an increase in demand
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for rides, in order to force Lyft's algorithms to implement “surge pricing.” Through this threat of
discipline, Lyft prevents drivers from undertaking efforts to maximize their compensation.


39. Lyft instructs its drivers on the character and quality of on-demand transportation services to
be provided to customer passengers.


40. Lyft enforces its quality standards by controlling compensation and threatening deactivation
to achieve the on-demand transportation service that Lyft has promised its customer passengers.


41. In the event of noncompliance or customer passenger complaints, Lyft may exercise its right
to terminate a driver.


42. Lyft constantly monitors, surveils and reviews drivers' performance. Lyft tracks its drivers'
hours, locations, movements, quality of service and other information while drivers are logged
on to the Lyft app. Lyft uses this data for its own business purposes, in addition to controlling
its drivers.


43. Lyft's agreements require drivers to acknowledge that a driver's failure to accept Lyft customer
passenger requests for transportation creates a negative experience for those customer passengers'
use of Lyft's mobile app.


44. Lyft's agreements further require that drivers possess the appropriate and current level of
training, expertise and experience to provide transportation services in a professional manner with
due skill, care and diligence; and maintain high standards of professionalism, service and courtesy.


45. Lyft drivers are subject to background and driving record checks in order to remain eligible to
provide transportation services to Lyft customer passengers.


46. Both under their contracts with Lyft and in fact, none of Lyft's on demand transportation drivers
have ever been free from the control and direction of Lyft in connection with the performance
of their work for Lyft. As such, Lyft cannot meet the requirements of the “A prong” of the ABC
test, and therefore cannot overcome the presumption that all of its drivers are employees, not
independent contractors.


47. Lyft drivers are not engaged in an independently established trade, occupation, or business of
the same nature as the work they perform for Lyft. Instead, drivers are transporting Lyft's customer
passengers to generate income for Lyft.


48. There is no specialized skill required to transport Lyft's customer passengers by driving a
vehicle.
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49. Lyft does not require its drivers to hold a special license; only a driver's license is required.


50. Lyft drivers are not required to hold the necessary licenses and permits to operate an
independent on-demand transportation trade, occupation or business, including but not limited to
operating authority from the CPUC or a local taxi authority for the transportation of passengers
for compensation within California.


51. Both under their contracts with Lyft and in fact, none of Lyft's on demand transportation drivers
are engaged in an independently established trade, occupation, or business, and as such, Lyft
cannot meet the requirements of the “C prong” of the ABC test, and therefore cannot overcome
the presumption that all of its drivers are employees, not independent contractors.


52. Lyft is subject to IWC Wage Order 9-2001, which applies to the “transportation industry.” The
transportation industry is defined in the order as “any industry, business, or establishment operated
for the purpose of conveying persons or property from one place to another whether by rail,
highway, air, or water, and all operations and services in connection therewith; and also includes
storing or warehousing of goods or property, and the repairing, parking, rental, maintenance, or
cleaning of vehicles,”


53. IWC Wage Order 9-2001 has been in effect since January 1, 2001, and provides various
substantive employee protections, including requirements for payment of no less than the
minimum wage for all hours worked, payment of overtime compensation for overtime hours
worked, paid rest periods, premium pay for failure to provide required paid rest periods, and
a provision that employers must provide employees with tools or equipment required by the
employer or necessary for the performance of the job. These IWC wage order requirements are
valid, operative and enforceable as state law. (Labor Code §§ 1185, 1197, 1198, 1200.)


54. The California Supreme Court issued its decision in Dynamex on April 30, 2018, construing
IWC Order 9-2001, holding that all of the protections of that wage order are available to employees
employed by employers covered by the wage order, and that the hiring entity must establish all
three factors of the ABC test in order to overcome the presumption of employee status. As this
decision merely construed existing provisions of the IWC wage order, it applies retroactively with
respect to the enforcement of requirements under the IWC orders and Labor Code provisions
related to IWC wage order requirements.


55. Labor Code requirements that are wholly unrelated to IWC wage order requirements did not
become subject to the ABC test until the effective date of AB 5, on January 1, 2020. Prior to January
1, 2020, the determination of whether a worker was an employee or an independent contractor, for
the purpose of those Labor Code requirements wholly unrelated to IWC orders, was governed by
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S. G. Borello & Sons, Inc. v. Department of Industrial Relations (1989) 48 Cal.3d 341 (“Borello”),
under which there is a rebuttable presumption of employee status, which may be challenged by
the hiring entity through a multi-factor test under which no one factor is necessarily determinative,
though certain factors are considered more significant than others. Even under Borello, Lyft's
defendants' drivers were employees rather than independent contractors.


56. Emergency Rule 9 of the California Rules of Court, as revised on May 29, 2020, provides that
notwithstanding any other law, the statutes of limitations for civil causes of action that exceed 180
days are tolled from April 6, 2020 to October 1, 2020. The limitations periods for the following
causes of action are governed by this Emergency Rule.


FIRST CAUSE OF ACTION: WILLFUL MISCLASSIFICATION OF
EMPLOYEES AS INDEPENDENT CONTRACTORS (Labor Code § 226.8)


57. Plaintiff incorporates by reference all of the allegations set forth hereinabove.


58. Under Labor Code § 226.8, it is unlawful for any person or employer to willfully misclassify
an employee as an independent contractor, The statute provides that a person or employer found to
have engaged in a pattern or practice of willful misclassification shall be subject to a civil penalty
of not less than $ 10,000 for each such violation (and up to $25,000 for each such violation), in
addition to other penalties or fines permitted by law.


59. At all times relevant herein, Lyft has engaged in a continuing pattern and practice of willfully
misclassifying all of its drivers as independent contractors, notwithstanding that under California
law, all of these drivers have been and are employees of Lyft, thereby violating Labor Code § 226.8.


60. Lyft is liable for civil penalties under Labor Code § 226.8 in the amount of not less than $10,000
for each Lyft driver misclassified as an independent contractor.


61. Unless enjoined by this Court from misclassifying its drivers as independent contractors,
and from thereby denying these drivers the protections available to employees under the Labor
Code and IWC Wage Order 9-2001, Lyft will continue to misclassify its drivers as independent
contractors and thereby continue to deny them the protections available to employees under the
Labor Code and IWC Wage Order 9-2001.


SECOND CAUSE OF ACTION: FAILURE TO PAY NOT LESS THAN THE MINIMUM
WAGE FOR ALL HOURS WORKED (Labor Code § 1197; IWC Order 9-2001, § 4)


62. Plaintiff incorporates by reference all of the allegations set forth hereinabove.
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63. Labor Code § 1197 and IWC Order 9-2001, § 4 require employers to pay their employees
not less than the applicable minimum wage for all “hours worked,” which includes all time the
employee is suffered or permitted to work, whether or not required to do so, and all time the
employee is subject to the employer's control. (IWC Order 9-2001, § 2(H).) This compensable time
includes time spent transporting customer passengers, time spent traveling from one job location
to another during the course of a workday, time spent obtaining the required tools, equipment
and supplies necessary to perform work, and on-call time during which the driver has logged
on as “active” or “available” on the Lyft app during which the driver is required or expected to
accept available on-demand transportation jobs, or is subject to adverse employment consequences
for declining to accept an available job. The applicable minimum wage is the minimum wage
required under state law, or the minimum wage required under an applicable local ordinance,
whichever is higher. Employers must also pay separate hourly compensation for “non-productive”
hours worked. Unlike the federal rule, under California law, the employer cannot average the
total compensation for a pay period to determine whether its minimum wage obligations were
met. (Armenta v. Osmose, Inc. (2005) 135 Cal.App.4th 314, 321-325; Gonzalez v. Downtown L.A.
Motors, LP (2013) 215 Cal.App.4th 36, 50-54.)


64. At all times relevant herein, Lyft employed 26 or more employees, and thus, was subject to
minimum wage requirements based on that number of employees. Lyft drivers worked the requisite
number of hours required to trigger minimum wages required under applicable local ordinances.


65. Labor Code § 226.2 applies to employees who are paid on a piece-rate basis for any work
performed during a pay period, and requires that payment be made to such employees for “non-
productive time” on an hourly basis separate from the compensation derived through piece-rate
earnings, at an hourly rate that is not less than the applicable minimum wage. The statute defines
“non-productive time” as “time under the employer's control, exclusive of rest and recovery
periods, that is not directly related to the activity being compensated on a piece-rate basis.”


66. At all times relevant herein, Lyft has compensated its drivers for their services on a piece-
rate basis, with Lyft paying the drivers a specified amount per ride, based on the distance and/or
time spent in transporting each customer passenger from pick-up to drop-off. Lyft has not paid
any compensation to its drivers for the activities that constitute “non-productive time” within the
meaning of section 226.2, including travel time driving from one customer passenger's location to
another, time spent waiting for a customer passenger to arrive at the designated pick-up location,
time spent procuring tools, equipment or supplies in order to perform transportation services,
time spent cleaning the driver's vehicle to conform to Lyft's requirements, and on-call time during
which the driver has logged on as “active” or “available” on the Lyft app and is required or
expected to accept available transportation jobs, or is subject to adverse employment consequences
for declining to accept an available job. Lyft may not “borrow” from wages paid to drivers for
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productive time to meet the independent obligation to pay for all “non-productive,” uncompensated
hours worked. Such a scheme is in direct violation of Armenta v. Osmose, Inc. (2005) 135
Cal.App.4th 314.


67. Lyft's failure to pay for the above-described non-productive time constitutes a violation of
Labor Code § 226.2, and a violation of the obligation to pay no less than the applicable minimum
wage for all hours worked, as specified at Labor Code § 1197, and IWC Order 9-2001, § 4(A).
Under these provisions, Lyft's drivers are entitled to payment of the applicable minimum wage for
all such uncompensated time.


68. Labor Code § 1194.2 provides that in any action filed by the Labor Commissioner pursuant to
Labor Code § 1193.6 to recover unpaid minimum wages owed to any employees, the employees
shall be entitled to recover, in addition to the unpaid minimum wages, liquidated damages in an
amount equal to the wages unlawfully unpaid and interest thereon.


69. Lyft's drivers who are owed unpaid minimum wages stemming from its failure to pay wages for
“non-productive time” within the meaning of Labor Code § 226.2, are therefore entitled to recover,
in addition to the unpaid minimum wages, liquidated damages from Lyft pursuant to Labor Code
§ 1194.2.


70. Labor Code § 1197.1(a) provides for the imposition of civil penalties against an employer
or other person acting as an officer or agent of the employer, for paying less than the applicable
minimum wage for any hours worked by an employee. Section 1197.1 sets the amount that must be
awarded for an intentional initial violation at $100 for each underpaid employee for each pay period
for which the employee was underpaid, in addition to an amount sufficient to recover underpaid
wages, liquidated damages pursuant to Labor Code § 1194.2, and any applicable penalties pursuant
to Labor Code § 203; and the amount that must be awarded for each subsequent violation, whether
intentional or not, at $250 for each underpaid employee for each pay period for which the employee
was underpaid, in addition to an amount sufficient to recover underpaid wages, liquidated damages
pursuant to Labor Code § 1194.2, and any applicable penalties pursuant to Labor Code § 203.


71. Lyft's failure to pay at least the applicable minimum wage to its drivers for “non-productive”
hours worked was intentional, within the meaning of Labor Code § 1197.1 (a), and subjects Lyft
to civil penalties as provided by that statute.


THIRD CAUSE OF ACTION: FAILURE TO PAY OVERTIME COMPENSATION
FOR OVERTIME HOURS WORKED (Labor Code § 510; IWC Order § 3(A))


72. Plaintiff incorporates by reference all of the allegations set forth hereinabove.
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73. Labor Code § 510 and IWC Order 9-2001, § 3(A) require payment of overtime compensation,
at not less than one and one-half times the employee's regular rate of compensation, for all hours
worked in excess of 8 hours and up to 12 hours in any workday, for all hours worked in excess of
40 hours in any workweek, and for the first 8 hours worked on the seventh day of work in any one
workweek; and payment of overtime compensation at not less than twice the employee's regular
rate of compensation for all hours worked in excess of 12 hours in any workday, and for all hours
worked in excess of 8 hours on the seventh day of work in any one workweek.


74. At all relevant times herein, Lyft has failed to pay overtime compensation to its drivers who
work more than 8 hours in a workday or 40 hours in a workweek or for any work performed on the
seventh day of work in any one workweek, thereby violating Labor Code § 510 and IWC Order
9-2001, § 3(A).


75. Lyft owes overtime compensation to its drivers who have performed overtime work as provided
by Labor Code § 510 and IWC Order 9-2001, § 3(A).


76. Labor Code § 558 provides for the imposition of a civil penalty as to “any employer or other
person acting on behalf of an employer who violates, or causes to be violated” Labor Code §
510 or any provision regulating hours or days of work in any IWC order. Section 510 sets the
amount that must be awarded for an initial violation at $50 for each underpaid employee for each
pay period for which the employee was underpaid in addition to an amount sufficient to recover
underpaid wages, and the amount that must be awarded for each subsequent violation at $100 for
each underpaid employee for each pay period for which the employee was underpaid in addition
to an amount sufficient to recover underpaid wages.


77. As a consequence of Lyft's failure to pay required overtime compensation to its drivers, Lyft
is subject to civil penalties for violations committed as provided by Labor Code § 558.


FOURTH CAUSE OF ACTION: FAILURE TO PAY WAGES FOR
REST PERIODS (Labor Code § 226.2; IWC Order 9-2001, § 12(A))


78. Plaintiff incorporates by reference all of the allegations set forth hereinabove.


79. IWC Order 9-2001, § 12(A) requires every employer to authorize and permit employees to take
paid rest periods, with such rest periods expressly deemed to constitute “hours worked.” Under
Section 12(A) of this IWC order, such “authorized rest period time shall be based on the total
hours worked daily at the rate of ten (10) minutes net rest time per four (4) hours or major fraction
thereof,” with no duty to provide a rest period to an employee whose daily work time is less than
three and one-half hours. Thus, one paid rest period must be made available to the employee if the
employee works at least three and one-half hours but not more than six hours in a day, a second
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paid rest period must be provided to the employee if the employee works more than six hours
and up to 10 hours in a day, and a third paid rest period must be provided to the employee if the
employee works more than 10 hours and up to 14 hours in a day, etc. Section 12(A) of the IWC
Order expressly provides that these required rest.periods “shall be counted as hours worked from
which there shall be no deduction from wages.” Because such rest periods are “counted as hours
worked,” they must be paid at not less than the minimum wage, in accordance with § 4(A) of the
Wage Order.


80. Labor Code § 226.2 requires employers to provide their employees who are compensated on a
piece-rate basis with separate hourly compensation for required rest periods, in an amount not less
than the higher of (a) the average hourly rate for each workweek under a formula set out in the
statute, or (b) the applicable minimum wage. Payment of piece-rate compensation does not serve
to provide any compensation for required rest periods.


81. At all times relevant herein, Lyft has failed to provide any separate, hourly compensation to its
drivers for required rest periods. These required rest periods have been completely uncompensated
by Lyft. As such, Lyft violated the requirements set forth in IWC Order 9-2001 and Labor Code
§ 226.2 that paid rest periods be made available to employees.


82. As a consequence of Lyft's failure to pay its drivers for required rest periods, each driver is
entitled to payment of unpaid wages for each such required rest period in an amount not less than
the higher of the applicable minimum wage, or the driver's average hourly wage rate under the
formula set at Labor Code § 226.2.


83. As a further consequence of Lyft's failure to pay its drivers any wages for their required rest
periods, thereby violating the requirement set out in the Labor Code and IWC Order for payment
of not less than the minimum wage for all hours worked, Lyft's drivers are entitled to liquidated
damages under Labor Code § 1194.2 in an amount equal to the unpaid minimum wages plus
interest.


84. Lyft's failure to pay its drivers at least the applicable minimum wage for their required rest
periods was intentional, within the meaning of Labor Code § 1197.1, and subjects defendants to
civil penalties.


FIFTH CAUSE OF ACTION: FAILURE TO PAY REST PERIOD PREMIUM PAY


(Labor Code § 226.7(c); IWC Order 9-2001, § 12(B))


85. Plaintiff incorporates by reference all of the allegations set forth hereinabove.
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86. Labor Code § 226.7(c) provides that if an employer fails to provide an employee with a rest
period “in accordance with a state law, including ... an applicable ... order of the Industrial Welfare
Commission,” the employer shall pay the employee one additional hour of pay at the employee's
regular rate of compensation for each workday that the rest period is not provided. A similar
requirement is set out at IWC Order 9-2001, § 12(B).


87. By failing to provide any compensation to their drivers for required rest periods, Lyft failed
to provide rest periods “in accordance with ... [the] applicable ... order of the Industrial Welfare
Commission,” as specified at IWC Order 9-2001, § 12(A).


88. As a consequence of Lyft's failure to provide legally mandated, paid rest periods to their drivers,
Lyft is subject to the premium pay provisions of Labor Code § 226.7(c) and IWC Order 9-2001,
§ 12(B), under which Lyft's drivers are entitled to payment of one hour of rest period premium
pay for each workday that a required paid rest period was not provided in accordance with the
wage order's requirements. Lyft has failed to pay its drivers for legally mandated rest periods and
therefore owes them one hour of premium pay for each day in which three and one half hours or
more were worked.


89. Labor Code § 558 provides that any employer, or other person acting on behalf of an employer,
who violates or causes to be violated, a section of this chapter (Labor Code § 500, et seq.) or any
provision regarding hours and days of work in any order of the IWC shall be subject to a civil
penalty, in addition to the underpaid wages which must be paid to the affected employees. Similar
authorization for these civil penalties is found at IWC Order 9-2001, § 20.


90. The failure to pay its employees required rest period premium pay subjects Lyft to civil
penalties under Labor Code § 558 and IWC Order 9-2001, § 20.


SIXTH CAUSE OF ACTION: FAILURE TO INDEMNIFY EMPLOYEES FOR
NECESSARY BUSINESS EXPENSES (Labor Code § 2802; IWC Order 9-2001, § 9)


91. Plaintiff incorporates by reference all of the allegations set forth hereinabove.


92. Labor Code § 2802 requires every employer to indemnify each of its employees for all
necessary expenditures or losses incurred by the employee in direct consequence of the discharge
of the employee's duties, or of his or her obedience to the directions of the employer. In accord,
IWC Order 9-2001, § 9 requires employers to pay for, or indemnify employees for required tools or
equipment necessary for the performance of the job. Pursuant to Labor Code § 2804, any contract
or agreement, express or implied, made by any employee to waive the benefits of these protections
is null and void.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS226.7&originatingDoc=I73a4d8a0474911eb9fbcf35452d1df5c&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS226.7&originatingDoc=I73a4d8a0474911eb9fbcf35452d1df5c&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS558&originatingDoc=I73a4d8a0474911eb9fbcf35452d1df5c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS500&originatingDoc=I73a4d8a0474911eb9fbcf35452d1df5c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS558&originatingDoc=I73a4d8a0474911eb9fbcf35452d1df5c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2802&originatingDoc=I73a4d8a0474911eb9fbcf35452d1df5c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2802&originatingDoc=I73a4d8a0474911eb9fbcf35452d1df5c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2804&originatingDoc=I73a4d8a0474911eb9fbcf35452d1df5c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Lilia GARCIA-BROWER, in her official capacity as Labor..., 2020 WL 7670071...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 16


93. During the COVID-19 pandemic, Lyft created a “company store” for its drivers to purchase
safety and/or personal protective equipment (“PPE”), such as face masks, sanitizing wipes,
sanitizing spray, and physical partitions separating Lyft's customer passengers from the driver.
Defendants know that these items are required for drivers to perform their work safely. The costs
Lyft drivers have incurred purchasing products to protect their own health and safety during the
COVID-19 pandemic, in addition to that of Lyft's customer passengers, were reasonable and
incurred as the direct result of discharging their duties to provide transportation services to Lyft
customer passengers and/or at the direction of Lyft.


94. Lyft is required to pay for required safety devices, safeguards and equipment purchased by
its drivers, including those purchased in response to the COVID-1 9 pandemic. (Labor Code §§
6400, 6401 and 6403.)


95. At all relevant times herein, in following the directions issued by defendants or in order to carry
out their job duties, defendants' drivers have been required to purchase various items or services
including but not limited to: (a) fuel, (b) vehicle, vehicle washes, supplies for vehicle cleaning and
maintenance, vehicle repair tools and supplies, (c) tolls, (d) insurance, including but not limited
to automobile insurance, to insure the activities of the driver while performing transportation
services for defendants, (e) cell phone and cell phone service in order to remain connected to the
Lyft app through which the drivers receive job assignments, (f) taxes, (g) ancillary fees, and (h)
workers' compensation insurance. Lyft's drivers have been required to use their own vehicles to
drive from assignment to assignment during the workday, thus incurring expenses for the mileage
driven for these purposes, including but not limited to the cost of fuel, vehicle maintenance and
depreciation. Lyft knew that its drivers were incurring these business expenses. Lyft's drivers'
business expenses were reasonable and incurred as the direct result of discharging their duties
to provide transportation services to Lyft customer passengers and/or at the direction of Lyft. As
such, the expenses incurred by Lyft's drivers for these items and services must be reimbursed by
Lyft pursuant to Labor Code § 2802.


96. Lyft has failed to indemnify its drivers for any of the above-listed incurred necessary business
expenses, thereby violating Labor Code § 2802 and IWC Order 9, § 9. Lyft's drivers are entitled
to indemnification from Lyft for these expenses in accordance with Labor Code § 2802 and IWC
Order 9, § 9.


97. Labor Code § 2699(f) provides for a civil penalty for violations of “all provisions of this code
except those for which a civil penalty is specifically provided,” in the amount of $100 for each
aggrieved employee per pay period for an initial violation, and $200 for each aggrieved employee
per pay period for each subsequent violation. Lyft is subject to this civil penalty for its violations
of Labor Code § 2802.
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98. Prior to filing this action, the Labor Commissioner served a written notice upon Lyft, by
certified mail, of the allegations set out in this cause of action, and the facts and theories in support
of these allegations, pursuant to Labor Code §§ 2802 and 2699(f).


SEVENTH CAUSE OF ACTION: FAILURE TO PROVIDE
ITEMIZED WAGE STATEMENTS (Labor Code § 226)


99. Plaintiff incorporates by reference all of the allegations set forth hereinabove.


100. Labor Code § 226(a) requires employers provide their employees, semi-monthly or at the
time of payment of wages, an accurate, written itemized wage statement showing: (1) gross wages
earned, (2) total hours worked, (3) the number of piece rate units earned and any applicable piece
rate if the employee is paid on a piece rate basis, (4) all deductions, (5) net wages earned, (6) the
inclusive dates of the period for which the employee is paid, (7) the name of the employee and
the last four digits of the employee's social security number or some other employee identification
number, (8) the name and address of the legal entity that is the employer, and (9) all applicable
hourly rates in effect during the pay period, and the corresponding number of hours worked at
each hourly rate.


101. Labor Code § 226(e) provides that an employee suffering injury as a result of a knowing
and intentional failure by an employer to comply with subdivision (a) is entitled to recover the
greater of all actual damages or $50 for the initial pay period in which a violation occurs and $100
per employee for each violation in a subsequent pay period, not to exceed $4,000 per employee.
Subdivision (e) further provides that an employee is deemed to suffer an injury for purposes of this
statute if the employer fails to provide a wage statement, or if the employer fails to provide accurate
and complete information as required by one or more of the nine items specified in subdivision (a)
and the employee cannot promptly and easily determine, from the provided wage statement alone,
gross or net wages paid during the pay period, or total hours worked by the employee during the
pay period, or the number of piece rate units earned and all applicable piece rates, or all hourly
rates in effect during the pay period and the number of hours worked at each hourly rate.


102. At all relevant times herein, Lyft failed to provide its drivers with any written itemized
wage deduction statements, or the wage deduction statements that were provided failed to provide
accurate and complete information as to one or more of the nine items specified in Labor Code
§ 226(a), such that the drivers could not promptly and easily determine, from any such provided
wage statements, their total hours worked during the pay period, or the number of piece rate units
earned and all applicable piece rates, or all of the hourly rates that were in effect during the pay
period and the number of hours worked at each hourly rate.
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103. Lyft's failure to comply with Labor Code § 226(a) has been knowing and intentional, and
as a consequence of said failure, all of Lyft's drivers have suffered injury within the meaning of
Labor Code § 226(e), such that each driver is entitled to liquidated damages in the amount of $50
for the initial pay period of non-compliance, and $ 100 for each subsequent pay period of non-
compliance, in an amount not to exceed $4,000 per driver.


104. Lyft's failure to comply with Labor Code § 226(a) further subjects it to civil penalties pursuant
to Labor Code § 226.3.


105. Labor Code § 226.3 states that an employer who violates Labor Code § 226(a) shall be subject
to a civil penalty in the amount of $250 per employee per violation in an initial citation and $1,000
per employee for violation in a subsequent citation for which the employer fails to provide the
employee a wage statement or fails to keep the records required by Labor Code § 226(a). The civil
penalties provided in this section are in addition to any other penalty provided by law.


EIGHTH CAUSE OF ACTION: FAILURE TO COMPLY WITH
PAID SICK LEAVE REQUIREMENTS (Labor Code §§ 245-249)


106. Plaintiff incorporates by reference all of the allegations set forth hereinabove.


107. In 2014, the State Legislature enacted the Healthy Workplaces, Healthy Families Act of 2014
(“HWHF Act”), under which any employee who, on or after July 1, 2015, works in California for
the same employer for 30 or more days within a year of commencement of employment is entitled
to paid sick days as specified at Labor Code §§ 246-246.5. The HWHF Act further requires, at
Labor Code § 247.5, that every employer maintain records of hours worked and paid sick leave
accrued and used by its employees, and to provide such information to its employees on itemized
wage statements each time wages are paid, and not less than twice per month.


108. Lyft has never provided for the accrual of paid sick time to their drivers, has never provided
paid sick days to their drivers, and has never provided their drivers with the information required
by Labor Code § 247.5, thereby violating requirements of the HWHF Act.


09. Labor Code § 248.5(c) states that where the Labor Commissioner files a civil action to secure
compliance with the HWHF Act, the Labor Commissioner is entitled to recover the costs of
investigating and remedying the violation, with the violating employer subject to an order to pay
the State a sum of not more than $50 for each day a violation occurs or continues for each employee
whose rights under the HWHF Act were violated. The Labor Commissioner has incurred and
continues to incur such costs, thereby subjecting Lyft to liability under this provision.
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110. Labor Code § 248.5(e) provides that in any action brought by the Labor Commissioner against
an employer or other person violating the HWHF Act, available relief shall include the payment
of liquidated damages for each employee in the amount of $50 for each day that the employee's
rights under the HWHF Act were violated, up to a maximum of $4,000 per employee.


111. As a consequence of Lyft's violations of the HWHF Act, Lyft is liable for liquidated damages
payable to its drivers, in the amounts specified in Labor Code § 248.5(e).


NINTH CAUSE OF ACTION: FAILURE TO TIMELY PAY EARNED WAGES
UPON SEPARATION OF EMPLOYMENT (Labor Code §§ 201,202, 203)


112. Plaintiff incorporates by reference all of the allegations set forth hereinabove.


113. Labor Code § 201 requires an employer that discharges an employee to pay all earned and
unpaid wages to such employee immediately upon discharge. Labor Code § 202 requires an
employer to pay all earned and unpaid wages to an employee who quits within 72 hours of quitting,
unless the employee provided 72 hours prior notice of intention to quit, in which case the earned
and unpaid wages must be paid to the employee at the time of quitting.


114. Labor Code § 203(a) provides that an employer that willfully fails to pay a separated employee
all earned and unpaid wages in accordance with Sections 201 or 202 shall be required to pay a
penalty to such employee in an amount equal to the employee's per diem wage rate multiplied by
30 days, unless all required wages were paid within 30 days of the date the wages were due under
Sections 201 or 202 (in which case the Section 203 penalties only run from the date the wages were
due until the date they were paid), or unless the action to recover the wages is filed within 30 days
of the date the wages were due under Sections 201 or 202 (in which case the Section 203 penalties
only run from the date the wages were due until the date the lawsuit was filed). Under Labor Code
§ 203(b), suit may be filed for penalties due under the statute at any time before expiration of the
statute of limitations on an action for wages on which the penalties arose.


115. Lyft's failure to timely pay its drivers their earned wages, including minimum wages, rest
period wages, rest period premium wages, and/or overtime wages required under IWC Wage Order
9-2001, in a timely manner upon separation from employment as required by Labor Code §§ 201
and 202, was willful within the meaning of Labor Code § 203. Lyft is therefore subject to statutory
penalties pursuant to Labor Code § 203, as to all drivers who separated from employment with Lyft.


TENTH CAUSE OF ACTION: FAILURE TO TIMELY PAY EARNED
WAGES DURING EMPLOYMENT (Labor Code §§ 204, 210)
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116. Plaintiff incorporates by reference all of the allegations set forth hereinabove.


117. Labor Code § 204 requires that during the course of an employee's employment, all wages
earned are due and payable on the regularly scheduled payday, and no less frequently than twice
per month, with labor performed between the 1 st  and 15 th  days of any month to be paid not later
than the 26 th  of the month, and labor performed between the 16 th  and last day of the month to be
paid not later than the 10 th  day of the following month.


118. Pursuant to Labor Code § 210, the failure to pay wages to employees as required by Labor
Code § 204 subjects the person or entity that failed to pay such wages to a civil penalty of $100
for each failure to pay each employee for any initial non-willful and non-intentional violation, and
a civil penalty of $200 plus 25 percent of the amount unlawfully withheld from each employee for
each failure to pay each employee for any willful or intentional violation or for any subsequent
non-willful and non-intentional violation.


119. Lyft's failure to pay required minimum wages, rest period wages, rest period premium pay,
and overtime wages to its drivers on the pay days for which such wages were due under Labor Code
§ 204 violated the requirements of that statute, and these violations were willful or intentional,
thereby subjecting Lyft to civil penalties under Labor Code § 210.


120. Prior to filing this action, the Labor Commissioner made a written demand upon Lyft for
payment of amounts due for civil penalties under Labor Code §§ 204 and 210.


ELEVENTH CAUSE OF ACTION: FAILURE TO PROVIDE
NOTICE OF EMPLOYMENT RELATED INFORMATION


(Labor Code § 2810.5 and § 2699 (f))


121. Plaintiff incorporates by reference all of the allegations set forth hereinabove.


122. Labor Code § 2810.5(a)(1) requires an employer, at the time of hiring, to provide
each employee written notice, in the language the employer normally uses to communicate
employment-related information to the employee, containing the following information:
(a) The rate or rates of pay and basis thereof, whether paid by the hour, shift, day, week, salary,
piece, commission, or otherwise, including any rates for overtime, as applicable.


(b) Allowances, if any, claimed as part of the minimum wage, including meal or lodging
allowances.
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(c) The regular payday designated by the employer in accordance with the requirements of this
code.


(d) The name of the employer, including any “doing business as” names used by the employer.


(e) The physical address of the employer's main office or principal place of business, and a mailing
address, if different.


(f) The telephone number of the employer.


(g) The name, address, and telephone number of the employer's workers' compensation insurance
carrier.


(h) That an employee: may accrue and use sick leave; has a right to request and use accrued paid
sick leave; may not be terminated or retaliated against for using or requesting the use of accrued
paid sick leave; and has the right to file a complaint against an employer who retaliates.


(i) Any other information the Labor Commissioner deems material and necessary.


123. Labor Code § 2810.5(b) further mandates that employers “notify” their employees “in writing
of any changes to the information set forth in the notice within seven calendar days after the time
of the changes.”


124. At all times relevant herein, Lyft failed to provide its drivers with the employment-related
information required from employers at the time of hire, including but not limited to their rates of
pay, whether paid by the hour, shift, day, week, salary, piece, commission, or otherwise, and all
required information regarding paid sick leave.


125. At all times relevant herein, Lyft failed to provide its drivers written notice of any changes
to the employment-related information required under Labor Code § 2810.5(a)(1), including but
not limited to their rates of pay.


126. Lyft's failure to provide its drivers notice of the required employment-related information
in Labor Code § 2810.5(a)(1), and provide its drivers timely notice of any changes in the
employment-related information, such as rates of pay, constitutes a violation of Labor Code §
2810.5(a) and (b).


127. Lyft's violation of Labor Code § 2810.5(a) and (b) therefore subjects it to civil penalties under
Labor Code § 2699(f).
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128. Prior to filing this action, the Labor Commissioner served a written notice upon Lyft, by
certified mail, of the allegations set out in this cause of action, and the facts and theories in support
of these allegations, pursuant to Labor Code §§ 2810.5 and 2699(f).


PRAYER FOR RELIEF


WHEREFORE, Plaintiff Lilia Garcia-Brower, in her official capacity as Labor Commissioner for
the State of California, prays for the following relief:


1. Entry of an order, pursuant to Labor Code §§ 226.8 and 1194.5, enjoining Lyft, and its officers,
directors, managers and agents from misclassifying Lyft's drivers as independent contractors, and
from failing to provide them with the protections available to employees under the Labor Code
and IWC Order 9-2001, and requiring Lyft to post, on its Internet Web site and on its app a notice
that sets forth that: (a) the court has found that Lyft has committed serious violations of the law by
engaging in the willful misclassification of employees, (b) Lyft has changed its business practices
in order to avoid committing further violations of the law prohibiting the misclassification of
employees as independent contractors, (c) any employee who believes that he or she is being
misclassified as an independent contractor may contact the Office of the State Labor Commissioner
at a specified mailing address, email address, and telephone number, and (d) this notice is being
posted pursuant to a court order;


2. Entry of judgment, in favor of Plaintiff in the amounts set forth below, or according to proof:


(a) Unpaid wages owed to Lyft's drivers, and interest thereon pursuant to Labor Code §§ 218.6
and 1194, as follows:
(i) Minimum wages pursuant to Labor Code § 1197 and IWC Order 9-2001 § 4;


(ii) Rest period wages pursuant to Labor Code § 226.2 and IWC Order 9-2001 § 12(A), and rest
period premium wages pursuant to Labor Code § 226.7 and IWC Order 9-2001 § 12(B);and


(iii) Overtime wages pursuant to Labor Code § 510 and IWC Order 9-2001 § 3(A);


(b) Liquidated damages owed to Lyft's drivers pursuant to Labor Code § 1194.2;


(c) Unreimbursed business expenses incurred by Lyft's drivers and interest thereon, pursuant to
Labor Code § 2802 and IWC Order 9-2001 § 9;
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(d) Liquidated damages for Lyft's failure to provide its drivers with complete and accurate itemized
wage statements, pursuant to Labor Code § 226(e);


(e) Liquidated damages for Lyft's failure to comply with paid sick leave law requirements and
compensation to the State for the costs of investigating and remedying the violations, pursuant to
Labor Code § 248.5(c) and (e);


(f) Statutory penalties owed to Lyft's drivers for failure to timely pay wages upon separation from
employment, pursuant to Labor Code § 203;


(g) Civil penalties payable to the State, for the following violations:
(i) Pursuant to Labor Code § 226.8, for Lyft's willful misclassification of employees as independent
contractors;


(ii) Pursuant to Labor Code § 1197.1, for Lyft's minimum wage violations;


(iii) Pursuant to Labor Code § 558 and § 20 of IWC Order 9-2001, for Lyft's overtime and rest
period violations; and


(iv) Pursuant to Labor Code § 210, for Lyft's failure to pay minimum wages, rest period wages,
rest period premium pay, and overtime wages to its drivers on the pay days when such wages were
due under Labor Code § 204;


(v) Pursuant to Labor Code § 226.3, for Lyft's failure to provide employees with wage statements
that comply with the requirements of Labor Code § 226(a);


(vi) Pursuant to Labor Code § 2699(f), for Lyft's failure to reimburse its drivers for necessary
business expenses as required by Labor Code § 2802; and


(vii) Pursuant to Labor Code § 2699(f), for Lyft's failure to provide its drivers notice of the required
employment-related information in Labor Code § 2810.5(a) and (b).


3. An order granting Plaintiff her costs, and reasonable attorneys' fees in accordance with Labor
Code §§ 226(e), 248.5(e), 1193.6, and 2802; and


4. Such other and further relief as the Court deems just and proper.


Dated: August 5,2020
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43 Cal.4th 706
Supreme Court of California


Massey Harushi HARAGUCHI, Petitioner,
v.


The SUPERIOR COURT of Santa Barbara County, Respondent;
The People, Real Party in Interest.


No. S148207.
|


May 12, 2008.


Synopsis
Background: Defendant was charged with rape of intoxicated person, and other crimes. Defendant
moved for recusal of deputy district attorney and the district attorney's office. The Superior Court,
Santa Barbara County, No. 1203536, Frank J. Ochoa, J., denied motion. Defendant petitioned for
writ of mandate. The Court of Appeal granted petition in part and denied in part. The Supreme
Court granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Werdegar, J., held that:


[1] novel published by prosecutor was not related to pending prosecution;


[2] novel created no conflict supporting recusal of prosecutor;


[3] prosecutor's personal views as reflected by novel created no conflict supporting recusal;


[4] even if novel created conflict, it was not so grave as to render fair trial unlikely.


Reversed and remanded.


Opinion, 49 Cal.Rptr.3d 590, superseded.
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West Headnotes (29)


[1] District and Prosecuting Attorneys Nature and functions of office
Prosecutors are public fiduciaries.


1 Cases that cite this headnote


[2] District and Prosecuting Attorneys Nature and functions of office
Prosecutors are servants of the People, obliged to pursue impartially in each case the
interests of justice and of the community as a whole.


3 Cases that cite this headnote


[3] Criminal Law Disqualification of assigned prosecutor
When conflicts arise that compromise prosecutors' ability to pursue impartially in each
case the interests of justice and of the community as a whole, they can and should be
recused. West's Ann.Cal.Penal Code § 1424.


1 Cases that cite this headnote


[4] District and Prosecuting Attorneys Nature and functions of office
The public prosecutor is the representative not of an ordinary party to a controversy, but
of a sovereignty whose obligation to govern impartially is as compelling as its obligation
to govern at all, and whose interest, therefore, in a criminal prosecution is not that it shall
win a case, but that justice shall be done.


[5] Criminal Law Disqualification of assigned prosecutor
Criminal Law Procedure
To obtain a prosecutor's recusal, a defendant bears the burden of demonstrating a genuine
conflict that compromises the prosecutor's ability to pursue the interests of justice and of
the community as a whole. West's Ann.Cal.Penal Code § 1424.


4 Cases that cite this headnote


[6] Criminal Law Disqualification of Prosecutor
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In the absence of any genuine conflict that compromises the prosecutor's ability to pursue
the interests of justice and of the community as a whole, a trial court should not interfere
with the People's prerogative to select who is to represent them.


4 Cases that cite this headnote


[7] Criminal Law Counsel for prosecution
Motions for the recusal of prosecutors are reviewed under a deferential abuse of discretion
standard.


15 Cases that cite this headnote


[8] Criminal Law Disqualification of Prosecutor
Statute setting out standard governing motions to recuse a prosecutor articulates a two-part
test, requiring (1) that there is a conflict of interest, and (2) that the conflict is so severe as
to disqualify the district attorney from acting. West's Ann.Cal.Penal Code § 1424.


17 Cases that cite this headnote


[9] Criminal Law Discretion of Lower Court
The abuse of discretion standard is not a unified standard; the deference it calls for varies
according to the aspect of a trial court's ruling under review.


126 Cases that cite this headnote


[10] Criminal Law Questions of Fact and Findings
A trial court's findings of fact are reviewed for substantial evidence.


127 Cases that cite this headnote


[11] Criminal Law Review De Novo
A trial court's conclusions of law are reviewed de novo.


97 Cases that cite this headnote


[12] Criminal Law Discretion of Lower Court
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Under the abuse of discretion standard, a trial court's application of the law to the facts is
reversible only if arbitrary and capricious.


183 Cases that cite this headnote


[13] Criminal Law Questions of Fact and Findings
That a trial court's findings are based on declarations and other written evidence does not
lessen the deference due those findings in reviewing them for substantial evidence.


8 Cases that cite this headnote


[14] Criminal Law Questions of Fact and Findings
The fact that a case is a matter of first impression does not give rise to an exception to the
substantial evidence standard of review for the trial court's findings of fact.


10 Cases that cite this headnote


[15] Criminal Law Counsel
An appellate court's interest in policing conflicts of interest and addressing potential errors
at the earliest opportunity does not give rise to an exception to the substantial evidence
standard of review for pretrial review of a trial court's findings of fact relating to a motion
for a prosecutor's recusal.


7 Cases that cite this headnote


[16] Criminal Law Disqualification of Prosecutor
A “conflict” exists, for purposes of test for determining whether recusal of a prosecutor is
appropriate, if the circumstances of a case evidence a reasonable possibility that the district
attorney's office may not exercise its discretionary function in an evenhanded manner.
West's Ann.Cal.Penal Code § 1424.


17 Cases that cite this headnote


[17] Criminal Law Disqualification of Prosecutor
If a trial court considering a motion for recusal of a prosecutor determines that conflict
exists, the court must further determine whether the conflict is so grave as to render it
unlikely that the defendant will receive fair treatment during all portions of the criminal
proceedings, or in other words whether it is more likely than not the defendant will be
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treated unfairly during some portion of the criminal proceedings. West's Ann.Cal.Penal
Code § 1424.


27 Cases that cite this headnote


[18] Criminal Law Disqualification of assigned prosecutor
Trial court's finding that prosecutor's novel was not factually based on pending prosecution
for rape of intoxicated person, in finding that prosecutor's recusal was not necessary, was
supported by substantial evidence, including prosecutor's declaration and dissimilarity of
novel to the record of the pending case; unlike character in novel, defendant allegedly had
prior acquaintance with victim, assaulted victim in her apartment, and also committed oral
copulation, residential burglary, and marijuana possession. West's Ann.Cal.Penal Code §§
261, 1424.


[19] Criminal Law Disqualification of assigned prosecutor
Trial court's finding that publication of prosecutor's novel was not intentionally timed
to coincide with pending prosecution for rape of intoxicated person, in finding that
prosecutor's recusal was not necessary, was supported by substantial evidence including
prosecutor's declaration. West's Ann.Cal.Penal Code §§ 261, 1424.


[20] Criminal Law Disqualification of assigned prosecutor
Trial court's finding that publicity for prosecutor's novel was not linked to pending
prosecution for rape of intoxicated person, in finding that prosecutor's recusal was not
necessary, was supported by substantial evidence including promotional materials for
novel, which did not allude to pending case. West's Ann.Cal.Penal Code §§ 261, 1424.


[21] Criminal Law Disqualification of assigned prosecutor
Trial court acted within its discretion in finding that prosecutor's publication of a
novel about a prosecution for rape of intoxicated person created no conflict supporting
prosecutor's recusal from pending prosecution for same offense, even if novel was based on
one of her prior cases, where novel was not related to the pending case; while prosecutor's
literary career might benefit generally from successful prosecutions, there was little reason
to conclude novel would have distortive effects on her incentives to try, settle, or dismiss
any particular unrelated case. West's Ann.Cal.Penal Code §§ 261, 1424.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES1424&originatingDoc=I69bf722b203611dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES1424&originatingDoc=I69bf722b203611dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I69bf722b203611dd9876f446780b7bdc&headnoteId=201599281401720100930201523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=I69bf722b203611dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/110k1694/View.html?docGuid=I69bf722b203611dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES261&originatingDoc=I69bf722b203611dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES261&originatingDoc=I69bf722b203611dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES1424&originatingDoc=I69bf722b203611dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=I69bf722b203611dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/110k1694/View.html?docGuid=I69bf722b203611dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES261&originatingDoc=I69bf722b203611dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES1424&originatingDoc=I69bf722b203611dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=I69bf722b203611dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/110k1694/View.html?docGuid=I69bf722b203611dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES261&originatingDoc=I69bf722b203611dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES1424&originatingDoc=I69bf722b203611dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=I69bf722b203611dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/110k1694/View.html?docGuid=I69bf722b203611dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES261&originatingDoc=I69bf722b203611dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES1424&originatingDoc=I69bf722b203611dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Haraguchi v. Superior Court, 43 Cal.4th 706 (2008)
182 P.3d 579, 76 Cal.Rptr.3d 250, 08 Cal. Daily Op. Serv. 5649...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


See Cal. Jur. 3d, District and Municipal Attorneys, §§ 13, 44; Weil & Brown, Cal. Practice
Guide: Civil Procedure Before Trial (The Rutter Group 2007) ¶ 4:319 (CACIVP Ch. 4-G);
4 Witkin & Epstein, Cal. Criminal Law (3d ed. 2000) Introduction to Criminal Procedure,
§ 27.


[22] Criminal Law Disqualification of assigned prosecutor
Trial court acted within its discretion in finding that prosecutor's personal views about
criminal justice system, as reflected by a novel she published about a prosecution for
rape of intoxicated person, did not create a conflict supporting prosecutor's recusal from
later prosecution for same offense, since not all opinions in novel necessarily mirrored
prosecutor's, and opinions in novel were not so extreme as to establish reasonable
possibility prosecutor would be unable to exercise discretion fairly; although protagonist
of novel stated that negative outcomes in rape cases resulted in potential assailants
believing “they could get away with rape” and that guilty verdicts or hung juries could “re-
traumatize victims,” protagonist also recognized that if she did not feel she could prove
guilt beyond reasonable doubt, she would have a duty to accept plea to lesser offense.
West's Ann.Cal.Penal Code §§ 261, 1424.


1 Cases that cite this headnote


[23] Criminal Law Disqualification of Prosecutor
That a prosecutor may pursue an independent writing career does not alone create a conflict
with the public interest and disqualify her from future prosecutions, absent proof her
writings create a material conflict in a particular case. West's Ann.Cal.Penal Code § 1424.


[24] Criminal Law Disqualification of assigned prosecutor
Even if prosecutor's self-publication of novel about a prosecution for rape of intoxicated
person gave rise to a conflict in a later prosecution of a defendant charged with the same
offense, trial court's finding, in concluding that prosecutor's recusal was not necessary,
that any such conflict was not so grave as to render fair trial unlikely, was supported by
substantial evidence including limited nature of prosecutor's local publicity appearances
for novel, limited sales of novel, and limited financial incentives arising from novel. West's
Ann.Cal.Penal Code §§ 261, 1424.


2 Cases that cite this headnote
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[25] Jury Mode of examination
Trial court acted within its discretion in determining that any potential taint to jury pool
in prosecution for rape of intoxicated person, from the promulgation of the views of the
prosecutor in a novel she published about a fictional prosecution for the same offense,
could be handled through a sequestered voir dire. West's Ann.Cal.Penal Code § 261.


[26] Criminal Law Disqualification of Prosecutor
Statute setting forth the standard governing motions to recuse a prosecutor does not allow
disqualification merely because the prosecutor's further participation in the prosecution
would be unseemly, would appear improper, or would tend to reduce public confidence in
the impartiality and integrity of the criminal justice system. West's Ann.Cal.Penal Code
§ 1424.


5 Cases that cite this headnote


[27] Criminal Law Disqualification of Prosecutor
Only an actual likelihood of unfair treatment, not a subjective perception of impropriety,
can warrant a court taking the significant step of recusing an individual prosecutor or
prosecutor's office. West's Ann.Cal.Penal Code § 1424.


9 Cases that cite this headnote


[28] Criminal Law Disqualification of Prosecutor
A prosecutor who produces literary works that touch on pending matters may compromise
her ability to carry out her duties to represent the People and to seek justice impartially.


[29] Criminal Law Conflict of Interest
Defense counsel who engage in literary endeavors must take great pains to ensure that
those endeavors do not interfere with delivery of the effective representation that is
essential to the criminal justice system.



http://www.westlaw.com/Browse/Home/KeyNumber/230/View.html?docGuid=I69bf722b203611dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/230k131(13)/View.html?docGuid=I69bf722b203611dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES261&originatingDoc=I69bf722b203611dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=I69bf722b203611dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/110k1691/View.html?docGuid=I69bf722b203611dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES1424&originatingDoc=I69bf722b203611dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES1424&originatingDoc=I69bf722b203611dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I69bf722b203611dd9876f446780b7bdc&headnoteId=201599281402620100930201523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=I69bf722b203611dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/110k1691/View.html?docGuid=I69bf722b203611dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES1424&originatingDoc=I69bf722b203611dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I69bf722b203611dd9876f446780b7bdc&headnoteId=201599281402720100930201523&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=I69bf722b203611dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/110k1691/View.html?docGuid=I69bf722b203611dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/110/View.html?docGuid=I69bf722b203611dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/110XXXI(B)6/View.html?docGuid=I69bf722b203611dd9876f446780b7bdc&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Haraguchi v. Superior Court, 43 Cal.4th 706 (2008)
182 P.3d 579, 76 Cal.Rptr.3d 250, 08 Cal. Daily Op. Serv. 5649...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 8


Attorneys and Law Firms


***254  Sanger & Swysen, Robert M. Sanger and Stephen K. Dunkle, Santa Barbara, for
Petitioner.


No appearance for Respondent.


Bill Lockyer and Edmund G. Brown, Jr., Attorneys General, Donald E. de Nicola, Deputy State
Solicitor General, Robert R. Anderson, Mary Jo Graves and Dane R. Gillette, Chief Assistant
Attorneys General, Pamela C. Hamanaka, Assistant Attorney General, Steven D. Matthews,
Kristofer Jorstad and David F. Glassman, Deputy Attorneys General; Thomas W. Sneddon, Jr.,
and Christie Stanley, District Attorneys, and Gerald McC. Franklin, Deputy District Attorney, for
Real Party in Interest.


Michael A. Ramos, District Attorney (San Bernardino) and Grover D. Merritt, Lead Deputy
District Attorney, for California District Attorneys Association as Amicus Curiae on behalf of
Real Party in Interest.


Opinion


WERDEGAR, J.


**582  [1]  [2]  [3]  [4]  [5]  [6]  *709  Prosecutors are public fiduciaries. They are servants of
the People, obliged to pursue impartially in each case the interests of justice and of the community
as a whole. 1  When conflicts arise that compromise their ability to do so, they can and should be
recused. But defendants bear the burden of demonstrating a genuine conflict; in the absence of
any such conflict, a trial court should not interfere with the People's prerogative to select who is
to represent them.


1 The public prosecutor “is the representative not of an ordinary party to a controversy, but
of a sovereignty whose obligation to govern impartially is as compelling as its obligation to
govern at all; and whose interest, therefore, in a criminal prosecution is not that it shall win a
case, but that justice shall be done.” (Berger v. United States (1935) 295 U.S. 78, 88, 55 S.Ct.
629, 79 L.Ed. 1314; accord, People v. Eubanks (1996) 14 Cal.4th 580, 589, 59 Cal.Rptr.2d
200, 927 P.2d 310; People v. Conner (1983) 34 Cal.3d 141, 148, 193 Cal.Rptr. 148, 666 P.2d
5; People v. Superior Court (Greer ) (1977) 19 Cal.3d 255, 266, 137 Cal.Rptr. 476, 561 P.2d
1164; see Corrigan, On Prosecutorial Ethics (1986) 13 Hastings Const. L.Q. 537, 538–539.)


In this and a companion case, Hollywood v. Superior Court (May 12, 2008, S147954) 43 Cal.4th
721, 76 Cal.Rptr.3d 264, 182 P.3d 590, 2008 WL 2003387 we consider the extent to which
involvement in literary and cinematic endeavors may give rise to conflicts requiring recusal. Here,
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the lead prosecutor moonlighted as a novelist, writing a fictional account of a heroine prosecutor's
decision whether to ***255  try a rape case involving an intoxicated victim. The novel was
published shortly before her scheduled prosecution of petitioner Massey Harushi Haraguchi for
the rape of an intoxicated victim. In this case, as in Hollywood, the trial court found no conflict.
In opinions issued the same day, the same Court of Appeal—relying in part on the unusual and
distinctive facts of these cases—exercised its independent judgment and in both cases reversed
and ordered recusal. Thus, we must also consider the standard for reviewing a trial court's decision
finding, or rejecting, the existence of a disqualifying conflict.


[7]  We reaffirm our long-standing rule that recusal motions are reviewed under a deferential
abuse of discretion standard. Furthermore, we reverse the Court of Appeal here based on its
failure to grant appropriate deference and based on the presence in the record of evidence
sufficient to support the trial court's conclusion that no disqualifying **583  conflict existed and
no unlikelihood of a fair trial had been proven.


FACTUAL AND PROCEDURAL BACKGROUND


On September 14, 2005, an information was filed charging Haraguchi, inter alia, with rape of an
intoxicated person. (Pen.Code, § 261, subd. (a)(3).) 2


2 All further statutory references are to the Penal Code.


*710  On April 25, 2006, Haraguchi moved for recusal of Deputy District Attorney Joyce Dudley
and the Santa Barbara County District Attorney's Office based on Dudley's publication of a
novel, Intoxicating Agent, in January 2006, as well as her subsequent promotion of the book.
Haraguchi alleged, inter alia, that (1) the book contained a lengthy fictional account of the rape of
an intoxicated person; (2) the fictional trial, like Haraguchi's, was to begin around April 2006; (3) a
character in Dudley's novel bore a resemblance to Haraguchi; and (4) the facts of the fictional rape
in other respects mirrored another unrelated case in which Dudley had obtained only a hung jury.
Haraguchi further contended that Dudley was marketing the book locally, selling it in at least two
local bookstores, conducting a book signing at one of the bookstores and at the Women's Center of
the University of California at Santa Barbara, and doing an April 4, 2006, interview with a Santa
Barbara television station about the book. In addition, the Santa Barbara Independent published
a favorable review of the novel.


Haraguchi contended Dudley's publication and promotion of her book were influencing how she
handled his case. According to Haraguchi's counsel, “[w]hen I took over the Haraguchi case from
prior counsel, Ms. Dudley's first unsolicited remarks to me were ... that no other prosecutor at
the DA's office would take a case like Haraguchi, but that she could win it.” Counsel argued that
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Dudley's remarks were similar to views in the novel expressed by the protagonist, Santa Barbara
County District Attorney Jordon Danner: “Jordon was positive another D.A. wouldn't want this
case; and, she knew the victim would feel betrayed if she handed it off.” (Dudley, Intoxicating
Agent (2006) p. 57 (Intoxicating Agent).) Counsel further declared: “From the first time the
undersigned talked to Ms. Dudley about this case, she said it would not settle. She has refused
to enter into any settlement negotiations and has summarily informed the court that the case will
go to trial.” Based on this, Haraguchi contended Dudley's interest in promoting her book was
compromising her willingness to seek justice impartially.


***256  In opposition, Dudley disputed these allegations. She submitted a declaration denying
that Intoxicating Agent was based in any way on the Haraguchi case, that its publication or
publicity was in any way coordinated with the Haraguchi case, that Haraguchi's counsel had
accurately represented her remarks, or that her decisions had in any way been shaped by the book's
publication.


The trial court denied Haraguchi's motion, finding there was no conflict warranting recusal. It
concluded publication of the book around the same time as Haraguchi's trial was coincidental;
the rape case described in the book was unrelated to Haraguchi's case; the alleged physical
resemblance of a character (not the fictional rapist) to Haraguchi was not prejudicial; and, to *711
the extent there might be any conflict, it was not so grave as to render it unlikely Haraguchi would
receive a fair trial.


The Court of Appeal granted Haraguchi's petition for a writ of mandate. Declining to defer to the
trial court because the trial court “had no precedent to guide it,” the Court of Appeal held recusal
was required as a matter of law. It concluded Dudley's views of the justice system, as reflected
in the novel, were so one-sided as to raise a reasonable possibility she would not exercise her
discretion evenhandedly, and her interest in promoting her book presented a conflict so great it was
unlikely Haraguchi could receive a fair trial. However, the Court of Appeal declined Haraguchi's
further request to recuse the entire office.


We granted review to consider both the standard of review and its application to a prosecutorial
recusal motion in these circumstances.


**584  DISCUSSION


I. Standards for a Motion to Recuse
[8]  Section 1424 sets out the standard governing motions to recuse a prosecutor: such a motion
“may not be granted unless the evidence shows that a conflict of interest exists that would render
it unlikely that the defendant would receive a fair trial.” (Id., subd. (a)(1).) The statute “articulates
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a two-part test: ‘(i) is there a conflict of interest?; and (ii) is the conflict so severe as to disqualify
the district attorney from acting?’ ” (Hambarian v. Superior Court (2002) 27 Cal.4th 826, 833,
118 Cal.Rptr.2d 725, 44 P.3d 102, quoting People v. Eubanks, supra, 14 Cal.4th at p. 594, 59
Cal.Rptr.2d 200, 927 P.2d 310.)


[9]  [10]  [11]  [12]  [13]  We uniformly have held that a motion to recuse is directed to the
sound discretion of the trial court, and its decision to grant or deny the motion is reviewed only
for an abuse of discretion. (People v. Vasquez (2006) 39 Cal.4th 47, 56, 45 Cal.Rptr.3d 372, 137
P.3d 199; Hambarian v. Superior Court, supra, 27 Cal.4th at p. 834, 118 Cal.Rptr.2d 725, 44 P.3d
102; People v. Eubanks, supra, 14 Cal.4th at p. 594, 59 Cal.Rptr.2d 200, 927 P.2d 310; People
v. Superior Court (Greer), supra, 19 Cal.3d at p. 269, 137 Cal.Rptr. 476, 561 P.2d 1164.) The
abuse of discretion standard is not a unified standard; the deference it calls for varies according
to the aspect of a trial court's ruling under review. The trial court's findings of fact are reviewed
for substantial evidence, 3  its ***257  *712  conclusions of law are reviewed de novo, 4  and its
application of the law to the facts is reversible only if arbitrary and capricious. 5


3 E.g., People v. Vasquez, supra, 39 Cal.4th at page 56, 45 Cal.Rptr.3d 372, 137 P.3d 199;
People v. Breaux (1991) 1 Cal.4th 281, 293–294, 3 Cal.Rptr.2d 81, 821 P.2d 585; People v.
Conner, supra, 34 Cal.3d at page 149, 193 Cal.Rptr. 148, 666 P.2d 5. Contrary to Haraguchi's
suggestion at oral argument, that the trial court's findings were based on declarations and
other written evidence does not lessen the deference due those findings. (Shamblin v. Brattain
(1988) 44 Cal.3d 474, 479, 243 Cal.Rptr. 902, 749 P.2d 339.)


4 Connerly v. State Personnel Bd. (2006) 37 Cal.4th 1169, 1175–1176, 39 Cal.Rptr.3d 788,
129 P.3d 1; see People v. Eubanks, supra, 14 Cal.4th at page 595, 59 Cal.Rptr.2d 200, 927
P.2d 310 (“The discretion of a trial court is, of course, ‘ “subject to the limitations of legal
principles governing the subject of its action” ’ ”); People v. Neely (1999) 70 Cal.App.4th
767, 775–776, 82 Cal.Rptr.2d 886 (“The trial court does not have discretion to depart from
legal standards”).


5 E.g., People v. Roldan (2005) 35 Cal.4th 646, 688, 27 Cal.Rptr.3d 360, 110 P.3d 289; People
v. Jordan (1986) 42 Cal.3d 308, 316, 228 Cal.Rptr. 197, 721 P.2d 79.


[14]  [15]  The Court of Appeal in this case gave no deference to the trial court's findings of fact
or its application of the law to those facts. 6  It offered two justifications for this departure: (1) this
case involved novel circumstances and was thus a matter of first impression; and (2) the Court
of Appeal had an independent interest in eliminating errors before trial. Neither persuades us to
create an exception to the choice of the abuse of discretion standard.
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6 Haraguchi argues the Court of Appeal actually gave deference to the trial court, but simply
phrased its discussion of the standard of review awkwardly. The proof lies not in closely
parsing what the Court of Appeal said about the standard of review, but in what the Court
of Appeal actually did: it made no mention of, and gave no deference to, those trial court
findings of fact that contradicted its conclusions.


With respect to this case being a matter of first impression, we note that virtually every case is,
to a greater or lesser degree, a matter of first impression. The difference between each new set of
facts and those that previously have been ruled upon may be small and immaterial or large and
momentous. Where on the continuum a new set of facts lies is to some extent in the eye of the
beholder; a court of a mind to reverse may always point to those elements of a case that it views
as distinguishing and on that basis assert the issue is a matter of first impression. The Court of
Appeal's proposal that cases of “first impression” should receive independent review thus offers no
meaningful boundaries and wholly undermines the trial court's role in evaluating recusal motions
in the first instance.


As an alternative ground for exercising independent review, the Court of Appeal pointed to its
interest in policing conflicts of **585  interest and addressing potential errors at the earliest
opportunity, rather than on direct review or in habeas corpus proceedings. Its concerns are valid;
we have acknowledged that pretrial recusals serve the important function of “avoid[ing] conflicts
that might lead ultimately to due process violations and hence to reversals or mistrials.” (People
v. Vasquez, supra, 39 Cal.4th at p. 59, 45 Cal.Rptr.3d 372, 137 P.3d 199.) These concerns justify
vesting trial courts with broad discretion to protect against procedural unfairness by ordering
pretrial recusals, as we emphasized in Vasquez and in People v. Superior Court (Greer), supra, 19
Cal.3d at pages 264–265, 137 Cal.Rptr. 476, 561 P.2d 1164. They may also justify allowing the
decision to grant or deny recusal to be reviewed pretrial through mandamus, as it was here.


*713  The Court of Appeal's concerns do not, however, support a change in the standard of
review. The assertion that pretrial review should be de novo rests on the unspoken assumption
that independent review will reduce the rate of error—that appellate courts given a free hand
to weigh the evidence and disregard trial court findings will reverse erroneous rulings ***258
and eliminate error more often than they reverse correct rulings and thereby introduce error. That
assumption is unfounded. We review rulings on motions to recuse only for abuse of discretion
precisely because trial courts are in a better position than appellate courts to assess witness
credibility, make findings of fact, and evaluate the consequences of a potential conflict in light of
the entirety of a case, a case they inevitably will be more familiar with than the appellate courts
that may subsequently encounter the case in the context of a few briefs, a few minutes of oral
argument, and a cold and often limited record. (See People v. Roldan, supra, 35 Cal.4th at p. 688,
27 Cal.Rptr.3d 360, 110 P.3d 289 [abuse of discretion standard “reflects the trial court's superior
ability to consider and weigh the myriad factors that are relevant to the decision at hand”]; People
v. Conner, supra, 34 Cal.3d at p. 149, 193 Cal.Rptr. 148, 666 P.2d 5 [trial court is in the best
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position to assess the impact of events giving rise to possible prosecutorial conflicts]; People v.
Jenan (2006) 140 Cal.App.4th 782, 793, 44 Cal.Rptr.3d 771 [abuse of discretion standard applies
because the trial court is in the best position to make relevant conflict determinations].) Nothing
suggests to us that de novo review of pretrial recusal motions would increase the accuracy of such
determinations. As the trial court has the superior vantage point, the abuse of discretion standard
applies.


II. Application to Authors/Attorneys
[16]  [17]  We turn to the application of the recusal statute to the lead prosecutor in Haraguchi's
case. As noted, section 1424 sets out a two-part test for determining whether recusal is appropriate.
Under the first part, a court must determine whether a conflict exists, that is, whether “the
circumstances of a case evidence a reasonable possibility that the DA's office may not exercise
its discretionary function in an evenhanded manner.” (People v. Conner, supra, 34 Cal.3d at p.
148, 193 Cal.Rptr. 148, 666 P.2d 5; accord, People v. Eubanks, supra, 14 Cal.4th at p. 594, 59
Cal.Rptr.2d 200, 927 P.2d 310.) If such a conflict exists, the court must further determine whether
the conflict is “ ‘ “so grave as to render it unlikely that defendant will receive fair treatment during
all portions of the criminal proceedings.” ’ ” (People v. Vasquez, supra, 39 Cal.4th at p. 56, 45
Cal.Rptr.3d 372, 137 P.3d 199, italics omitted.) Thus, the first half of the inquiry asks only whether
a “reasonable possibility” of less than impartial treatment exists, while the second half of the
inquiry asks whether any such possibility is so great that it is more likely than not the defendant
will be treated unfairly during some portion of the criminal proceedings.


*714  A. Existence of a Conflict
The trial court concluded there was no “conflict that would justify recusal of Ms. Dudley.” It
based that conclusion on a series of factual findings: “The publication of her book appears to be
coincidental to Mr. Haraguchi's circumstances. The circumstances related in her book factually
don't appear to relate to Mr. Haraguchi's circumstances, and the fact that there may be similarities
to some other case that Ms. Dudley **586  tried in the past doesn't establish any conflict as far
as Mr. Haraguchi's case is concerned. Whatever Ms. Dudley's feelings about the results of that
prior prosecution are, those feelings would be present with or without the existence of the book
and don't create any conflict of interest.”


In reversing the trial court and concluding that Dudley had to be recused as a matter of law, the
Court of Appeal found two alleged conflicts. First, it reasoned that publishing a book linked to the
Haraguchi case gave Dudley a financial incentive ***259  to prosecute the case, as the publicity
might increase her book sales. Second, it concluded the fictional prosecutor Jordon Danner's views
could be imputed to Dudley (and, more generally, that the views about the criminal justice system
as a whole reflected in the book's interior world could be imputed to Dudley), and that those views
rendered it unlikely Haraguchi could receive a fair trial.
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[18]  [19]  [20]  In reasoning that Dudley had a disqualifying financial conflict of interest because
of links between Intoxicating Agent and the Haraguchi case, the Court of Appeal disregarded the
trial court's findings that Intoxicating Agent was not factually based on Haraguchi, its publication
was not intentionally timed to coincide with Haraguchi, and its publicity was not linked to
Haraguchi. Each finding was supported by substantial evidence. In a declaration, Dudley asserted
under oath that Intoxicating Agent's publication was not timed to coincide with Haraguchi's trial. 7


Her declaration likewise asserted that she did not base the plot on the Haraguchi case, and a
comparison of the book with the Haraguchi record fully supports that assertion. 8


7 The book was published in January 2006. Haraguchi's trial was originally scheduled for
April 2006.


8 The portion of the Haraguchi record we have suggests the alleged victim and Haraguchi
had at least some level of prior acquaintance. In the novel, the victim and the defendant had
none. Haraguchi apparently assaulted the victim in her apartment. In the novel, the defendant
met the victim at a party, took her to a beach, and assaulted her on the beach. Haraguchi
is also charged with oral copulation, residential burglary, and marijuana possession; in the
novel, the facts described do not support any similar charges. Haraguchi alleges no similarity
between himself and the novel's rape defendant, only a similarity to a confederate. As the
matter is pretrial, the Haraguchi facts are not established; we note only that these facts are
suggested by the information and by other documents in the record.


*715  The trial court was entitled to credit Dudley's declaration. Likewise, review of the
evidence in the record confirms the trial court's conclusion that Haraguchi failed to establish
any interconnection between his case and the promotion of Intoxicating Agent; none of the
promotional materials submitted by Haraguchi in support of his recusal motion allude in any way
to his case. We thus are required to accept, as was the Court of Appeal, the findings, supported
by substantial evidence, that “[t]he publication of her book appears to be coincidental to Mr.
Haraguchi's circumstances” and that “[t]he circumstances related in her book factually don't appear
to relate to Mr. Haraguchi's circumstances.” 9


9 The limited nature of the record as presented to the Court of Appeal and to us in this
writ proceeding underlines why recusal motions are properly directed to the trial court's
discretion; having presumably presided over pretrial proceedings in Haraguchi, the trial
court was in a better position to go beyond the bare similarity that each involved a charge
of rape and victim intoxication and assess the actual relationship, if any, between the book
and the Haraguchi trial.







Haraguchi v. Superior Court, 43 Cal.4th 706 (2008)
182 P.3d 579, 76 Cal.Rptr.3d 250, 08 Cal. Daily Op. Serv. 5649...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 15


[21]  The trial court's findings that the rape case in Intoxicating Agent was not based on and
was factually dissimilar to the Haraguchi prosecution are significant. Because there was no
meaningful factual connection between the two, publication of the book created little incentive
for Dudley to handle the Haraguchi prosecution any differently than she otherwise would have.
That is, while a prosecutor's literary career might benefit generally from publicity attendant on
successful prosecutions or plea bargains, there is little reason to conclude such a second career
would have ***260  distortive effects on the incentives to try, settle, or dismiss any particular
unrelated case. Dudley would not gain from insisting on pressing forward with a case whose merits
might otherwise suggest a different disposition, rather than settling or **587  dismissing it and
devoting prosecutorial resources to another case with a better chance for a favorable outcome.
Thus, whatever financial incentives her novel might have created for Dudley, those incentives
were not likely to alter how she handled the Haraguchi case. 10  (Cf. People v. Eubanks, supra,
14 Cal.4th at p. 598, 59 Cal.Rptr.2d 200, 927 P.2d 310 [holding that financial incentives tied to
a particular case that might skew the charging or plea bargaining decisions in that case create a
cognizable conflict].)


10 The same is true even if, as Haraguchi argued in his original moving papers, the book was
based on another prior case; it would not establish any conflict of interest in this case.


[22]  As a further basis for recusal, the Court of Appeal concluded Dudley's personal views
about the criminal justice system, as reflected by Intoxicating Agent, would preclude Haraguchi
from receiving a fair trial. In the world of Intoxicating Agent, as the Court of Appeal interpreted
it, defendants are villainous, defense attorneys are manipulative schemers, and prosecutors are
heroes. Moreover, the Court of Appeal directly attributed the views of the fictional prosecutor,
Jordon Danner, to Dudley.


*716  However, as the trial court correctly recognized, Ms. Dudley's views about her role as
a prosecutor, and her ability to fairly and impartially represent the interests of the People, are
unaffected by and largely independent of whether a fictional character in a novel she wrote might
not embody the prosecutorial ideal in the eyes of a reviewing court. Dudley is not Danner; Danner
is not Dudley. Whatever unbalanced views Danner may hold, Dudley may not automatically be
charged with them. The same is true of the world view presented in Intoxicating Agent, which
is, after all, a work of fiction. That world view at best offers only a distorted lens through which
to perceive what Dudley's views might be. Protagonists in a novel need not be paragons of
impartiality to permit their creators to fairly prosecute criminals; likewise, the landscape of a novel
need not precisely mirror the balanced and fair justice system our society aspires to in order to
allow its author to participate in that system.


The Court of Appeal deconstructed the author's acknowledgments in order to attribute the book's
entire point of view to her. The acknowledgments, which indicate Dudley tried to prepare a
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“trustworthy” novel, do not establish that every opinion in the book mirrors Dudley's. Even if they
did, those opinions would demonstrate a conflict only if they were so extreme as to somehow
establish a reasonable possibility Dudley would be unable to exercise her discretion fairly. As the
trial court could reasonably conclude, they are not.


Moreover, the Court of Appeal misinterpreted the views of Dudley's fictional alter ego. The
court highlighted the following statement by Danner: “[I]t was well known throughout the legal
community that a negative outcome on these kinds of [rape] cases had a trickle-down effect,
resulting in other potential assailants believing if they preyed upon an intoxicated victim, they
could get away with rape.” (Intoxicating Agent, supra, at p. 68.) From this, the Court of Appeal
concluded Dudley was a conflicted prosecutor who somehow might be less willing to accept a
***261  plea bargain to a lesser charge—a negative outcome, in the Court of Appeal's eyes—than
some other prosecutor. Putting aside for the moment the larger point, that the fictional Danner's
views have limited relevance to a decision whether to recuse Dudley, it is apparent from the novel's
preceding sentence that the “negative outcome[s]” referred to were “not guilty verdicts, or even
hung juries.” 11  A prosecutor interested in protecting the interests of the community as a whole
might well factor in, in deciding whether to try a particularly difficult case, what impact *717  a
verdict short of **588  guilty might have on the safety and well-being of that community. Nothing
in the fictional character's views suggests an unwillingness to offer or accept a plea bargain that
might otherwise be warranted. To the contrary, the fictional Danner recognized the need to “go
through all the evidence, critically, for the [victim's] sake, as well as for the rest of the community,
and if [she] didn't feel she could prove this defendant's guilt to the standard of ‘beyond a reasonable
doubt,’ she'd have a duty to accept [defense counsel's] offer” to plead guilty only to sexual battery.
(Intoxicating Agent, supra, at p. 68.)


11 The passage reads: “Jordon [Danner] knew getting a guilty verdict in this case could
have a positive effect on [the victim's] healing process. Conversely, Jordon had seen not
guilty verdicts, or even hung juries, re-traumatize victims. Beyond that, it was well known
throughout the legal community that a negative outcome on these kinds of cases had a
trickle-down effect, resulting in other potential assailants believing if they preyed upon an
intoxicated victim, they could get away with rape.” (Intoxicating Agent, supra, at p. 68.)


[23]  The trial court's role, and the Court of Appeal's and ours, is to examine the record for evidence
of a disqualifying conflict, not to act as literary critic. That a prosecutor may pursue an independent
writing career does not alone create a conflict with the public interest and disqualify her from
future prosecutions, absent proof her writings create a material conflict in a particular case. Here,
on the record before it, the trial court permissibly could conclude there was none. 12


12 We note as well that under the Court of Appeal's view that an author/attorney may be recused
from a case on account of the views of her characters, any “conflict” as such would apply
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broadly to all cases the author might prosecute and logically would require blanket recusal.
We need not conclude that fictional writings could never create such a conflict in order to
observe that recusal on such a basis would require evidence of views of the justice system
so extreme they rendered the author/attorney effectively categorically unfit to prosecute.
Needless to say, neither the trial court nor we find in Intoxicating Agent evidence of such
views. To the extent the Court of Appeal's decision sought to limit any implication that
recusal here would have necessitated recusal everywhere, based on the view that recusal here
was proper in part because Haraguchi's case was similar to or related to the one in the book,
the Court of Appeal again disregarded the trial court's finding that it was not.


In this court, Haraguchi relies on these same grounds in asserting a conflict: that Dudley wrote
a book (conceded) related to his own case (contradicted by the trial court's findings); that
the Santa Barbara County District Attorney's Office was portrayed and, as suggested by the
acknowledgments, involved in the book's preparation (not alone a basis for a conflict); that
Intoxicating Agent gave a one-sided view of the criminal justice system (likewise not alone a basis
for a conflict); and that the release of the book to coincide with Haraguchi's trial gave Dudley
an incentive to handle that trial differently (contradicted by the trial court's findings). While it
certainly would not have been an abuse of discretion for the trial court to conclude ***262  that
Dudley's authorship and promotion of Intoxicating Agent created a reasonable possibility she
might handle the discretionary duties of her office differently in Haraguchi's case, neither was it an
abuse of discretion to conclude, as the trial court did here, that there was no conflict. 13  Explicitly
part of the trial court's ruling was an assessment that this book was *718  sufficiently low profile,
and Haraguchi's case sufficiently low profile, that the book's publication would not affect Dudley's
judgment and exercise of discretion in prosecuting Haraguchi.


13 Indeed, were the question presented de novo, we might conclude as the Court of Appeal
did that the publication of a novel created a conflict, that is, a reasonable possibility that
Dudley's impartial exercise of discretion might be affected—but that, as the trial court found,
the particularities of this novel as it related to Haraguchi's case did not create a conflict that
rose to the level of a likelihood or probability that Haraguchi would be treated unfairly. The
trial court's division of the two parts of the section 1424 test, considering the particularities
of this novel in concluding it did not create a conflict, was acceptable too and shows that
the two parts of the test are to some extent continuous rather than discrete, as many factors
relevant to the overarching inquiry may be framed in terms of their effect on the existence
of a conflict or its gravity.


B. Gravity of Any Conflict
[24]  Out of an appropriate abundance of caution, the trial court also considered the second half
of the recusal test—whether any conflict was so grave it would render a fair trial unlikely (§ 1424,
subd. (a)(1))—and concluded Haraguchi had failed to establish this element as well: “I don't think



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES1424&originatingDoc=I69bf722b203611dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES1424&originatingDoc=I69bf722b203611dd9876f446780b7bdc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Haraguchi v. Superior Court, 43 Cal.4th 706 (2008)
182 P.3d 579, 76 Cal.Rptr.3d 250, 08 Cal. Daily Op. Serv. 5649...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 18


there's any evidence of that. It has not been demonstrated or established that any publicity related
to Ms. Dudley's book has been so extensive or interlinked with Mr. Haraguchi's **589  case that
he would be unlikely to receive a fair trial.”


Substantial evidence supports the trial court's conclusion that the publicity attending Intoxicating
Agent was not so great as to render a fair trial unlikely. Haraguchi submitted evidence of only
a smattering of local public appearances by Dudley in support of her novel. Essentially self-
published, 14  the book has not been widely purchased. 15  Even if one were to reach a different
conclusion on the question of conflict, and hold as the Court of Appeal did that Intoxicating
Agent's publication created at least a reasonable possibility Dudley's discretionary decisions might
be influenced, the minimal publicity and sales indicate any financial incentives she might have to
act differently are de minimis and do not establish the likelihood of unfair treatment the statute
requires.


14 Intoxicating Agent was published by Infinity Publishing, a company that allows
authors to self-publish their writings. According to Infinity Publishing's Web site, it
charges a one-time setup fee of $499. Infinity then prints and ships the author a
hardcopy book within approximately eight weeks of submission and makes copies
available for sale on Infinity's ecommerce Web site, amazon.com, borders.com, and other
commercial sites. (See <http://www.infinitypublishing.com/book-publishing-services/book-
publishingservices.html> [as of May 12, 2008].)


15 At present, Intoxicating Agent rests at No. 1,552,338 on Amazon.com's sales list. (See
<www.amazon.com> [as of May 12, 2008].)


[25]  In addition, the trial court found any potential taint to the jury pool from the promulgation of
the views in Intoxicating Agent could be handled through a sequestered voir dire. It proposed that
in voir dire, attorneys could inquire *719  whether prospective jurors were familiar with any of the
writings of either the prosecutor or defense attorney (who it appears ***263  had various writings
of his own); if any answered yes, further questioning to deal with any possible bias could be
conducted out of the presence of the rest of the jury pool. This is precisely the sort of discretionary
trial-management decision we vest trial courts with, and the trial court did not err in concluding
this sort of potential prejudice could be dealt with in that fashion.


[26]  [27]  In defending its decision to require recusal, the Court of Appeal offered its view that
allowing Dudley to prosecute Haraguchi would be “unseemly.” It acknowledged that unseemliness
alone is not a basis for recusal. Section 1424 “does not allow disqualification merely because
the district attorney's further participation in the prosecution would be unseemly, would appear
improper, or would tend to reduce public confidence in the impartiality and integrity of the criminal
justice system.” (People v. Eubanks, supra, 14 Cal.4th at p. 592, 59 Cal.Rptr.2d 200, 927 P.2d
310; see also People v. Neely, supra, 70 Cal.App.4th at pp. 777–779, 82 Cal.Rptr.2d 886; People
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v. McPartland (1988) 198 Cal.App.3d 569, 574, 243 Cal.Rptr. 752.) Only an actual likelihood
of unfair treatment, not a subjective perception of impropriety, can warrant a court's taking the
significant step of recusing an individual prosecutor or prosecutor's office. Nevertheless, the Court
of Appeal deemed it unseemly that Intoxicating Agent presents a one-sided view of the criminal
justice system and that Dudley would take advantage of her office for financial gain by using the
Santa Barbara County District Attorney's Office as the backdrop for her novel. But the first of
these does not, as we have discussed, create any semblance of a conflict, and whatever one might
think of the propriety of the second of these, it likewise does not lead to a “reasonable possibility”
that Dudley would fail to exercise the discretionary duties of her office in a fair and evenhanded
manner. Consequently, whether or not the Court of Appeal was justified in disapproving Dudley's
perceived misuse of her office, recusal is not the remedy.


[28]  [29]  In upholding the trial court's exercise of discretion, we do not condone actions that
place a prosecutor's literary career ahead of, or at odds with, her fealty to the fair and evenhanded
pursuit of justice and the community interest. Writers are often encouraged to “write what they
know,” but the prosecutor who follows that advice in ways that touch on pending matters may
compromise her ability to carry out her duties to represent the People and to seek **590  justice
impartially. 16  In this case, the trial court concluded based on substantial evidence that no such
disabling conflict had arisen. *720  Giving the trial court the deference due its judgment, we
conclude that determination should not have been disturbed.


16 We do not suggest these perils are unique to prosecutors. Defense counsel, too, must take
great pains to ensure that any literary endeavors do not interfere with delivery of the effective
representation that is essential to our criminal justice system. (See Maxwell v. Superior Court
(1982) 30 Cal.3d 606, 616–617, 180 Cal.Rptr. 177, 639 P.2d 248; People v. Corona (1978)
80 Cal.App.3d 684, 720, 145 Cal.Rptr. 894.)


DISPOSITION


For the foregoing reasons, we reverse the Court of Appeal's judgment and remand this case for
further proceedings consistent with this opinion.


WE CONCUR: GEORGE, C.J., KENNARD, BAXTER, CHIN, MORENO, and CORRIGAN, JJ.


All Citations


43 Cal.4th 706, 182 P.3d 579, 76 Cal.Rptr.3d 250, 08 Cal. Daily Op. Serv. 5649, 2008 Daily Journal
D.A.R. 6779
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204 Cal.App.4th 1375
Court of Appeal, Second District, Division 3, California.


HENRY M. LEE LAW CORPORATION, Petitioner,
v.


The SUPERIOR COURT of Los Angeles County, Respondent;
OK SONG CHANG et al., Real Parties in Interest.


No. B235305.
|


April 16, 2012.


Synopsis
Background: Employee brought action against employer. The Superior Court, Los Angeles
County, No. BC401329, Mary H. Strobel, J., entered judgment on jury verdict for employee and
awarded attorney fees to employee. Employer appealed. Employee's former attorney moved to
intervene, to vacate the postjudgment order awarding attorney fees, and to make the fee award
payable to attorney. The Superior Court denied the motion. Attorney petitioned for writ of mandate.


Holdings: The Court of Appeal, Croskey, J., held that:


[1] attorney had standing to intervene;


[2] writ review of attorney's motion was appropriate;


[3] automatic stay upon appeal from attorney fee award did not bar attorney's motion to vacate
the award; and


[4] Labor Code attorney fees are payable to attorney absent agreement to contrary.


Petition granted.


West Headnotes (14)


[1] Appeal and Error Relating to costs
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A postjudgment order awarding attorney fees is separately appealable.


[2] Evidence Particular Cases
Court of Appeal would judicially notice the writ of execution issued on employee's
attorney fee award and the order continuing the stay of enforcement of the attorney fee
award for 10 days to allow employer to either increase the amount of the undertaking
or provide a separate undertaking for the attorney fee award, in reviewing employer's
former attorney's petition for writ of mandate challenging the denial of attorney's motion
to intervene to recover statutory attorney fees under Labor Code. West's Ann.Cal.Labor
Code §§ 226(e), 1194(a); West's Ann.Cal.Evid.Code § 452(d).


1 Cases that cite this headnote


[3] Evidence Notice not taken
Court of Appeal would judicially notice employee's former attorney's ex parte application
to vacate the stay of enforcement of the attorney fee award and reissue the recalled writ of
execution, and the minute order denying that application, in reviewing attorney's petition
for writ of mandate challenging the denial of attorney's motion to intervene to recover
statutory attorney fees under Labor Code. West's Ann.Cal.Labor Code §§ 226(e), 1194(a);
West's Ann.Cal.Evid.Code § 452(d).


[4] Appeal and Error Persons other than parties or privies
Judgment Persons entitled to relief
Motions Vacating or Setting Aside Orders
A nonparty whose rights or interests are injuriously affected by a judgment or an
appealable order may file a nonstatutory motion to vacate the judgment or order, and may
appeal the denial of such a motion.


3 Cases that cite this headnote


[5] Appeal and Error Persons other than parties or privies
Judgment Persons entitled to relief
Motions Proceedings
A nonparty whose rights or interests are injuriously affected by a judgment or an
appealable order need not formally intervene when the only relief sought is to vacate
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a judgment or appealable order and enter a new judgment or order in its place. West's
Ann.Cal.C.C.P. § 387.


5 Cases that cite this headnote


[6] Parties Creditors
After trial court's order awarding attorney fees to employee under Labor Code, employee's
former attorney had standing to make a nonstatutory motion to intervene in the action and
to amend the order awarding attorney fees to make the fees payable to him, where attorney
claimed a right to the fee award and that he was injuriously affected by the order awarding
fees to employee. West's Ann.Cal.Labor Code §§ 226(e), 1194(a).


5 Cases that cite this headnote


[7] Mandamus Remedy at Law
Mandamus Remedy by Appeal or Writ of Error
Extraordinary writ review by way of a petition for writ of mandate is ordinarily available
only if the petitioner has no adequate legal remedy, and an immediate direct appeal is
presumed to be an adequate legal remedy. West's Ann.Cal.C.C.P. § 1086.


1 Cases that cite this headnote


[8] Mandamus Remedy by Appeal or Writ of Error
Mandamus Nature of questions involved
Writ review is appropriate if an immediate direct appeal would be inadequate or the
issues presented are of great public importance and require prompt resolution. West's
Ann.Cal.C.C.P. § 1086.


1 Cases that cite this headnote


[9] Courts Issuance of Prerogative or Remedial Writs
An appeal from the order denying employee's former attorney's motion to vacate the
order awarding attorney fees to employee and instead award them to attorney was not
an adequate remedy, and thus expedited review in an extraordinary writ proceeding was
appropriate, where employer's appeal from the fee order was pending, and attorney's claim
needed to be resolved before the appeal from the fee order proceeded any further so that
attorney could have an opportunity to participate as a respondent in that appeal if he was
successful on his claim.
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[10] Appeal and Error Right to Supersedeas or Stay in General
The purpose of the automatic stay is to protect the appellate court's jurisdiction by
preserving the status quo and preventing the trial court from undermining or otherwise
affecting the effectiveness of the appeal by altering the appealed judgment or order. West's
Ann.Cal.C.C.P. § 916(a).


[11] Appeal and Error Operation of Appeal or Writ of Error and Necessity for Security
or Allowance
A matter is embraced in or affected by the appealed judgment or order, within the meaning
of the statute providing for automatic stay upon appeal, only if trial court proceedings on
the matter would affect the effectiveness of the appeal. West's Ann.Cal.C.C.P. § 916(a).


3 Cases that cite this headnote


[12] Appeal and Error Proceeding in Cause in General
Employee's former attorney's trial court motion to vacate the order awarding attorney fees
to employee and instead award them to attorney was not barred by the automatic stay
after employer's appeal from the attorney fee order, since changing the fee order so that it
was payable to attorney rather than employee would have no impact on the effectiveness
of employer's appeal, and employer's challenge to the attorney fee award presumably
would be the same whether the award was payable to employee or to attorney. West's
Ann.Cal.C.C.P. § 916(a).


See Annot., Filing of notice of appeal as affecting jurisdiction of state trial court to
consider motion to vacate judgment (1992) 5 A.L.R.5th 422; Cal. Jur. 3d, Appellate
Review, § 20; Cal. Civil Practice (Thomson Reuters 2011) Procedure, §§ 36:2, 36:46;
Eisenberg et al., Cal. Practice Guide: Civil Appeals and Writs (The Rutter Group 2011)
¶ 7:8 et seq. (CACIVAPP Ch. 7-A); 7 Witkin, Cal. Procedure (5th ed. 2008) Judgment, §
150; 9 Witkin, Cal. Procedure (5th ed. 2008) Appeal, §§ 20, 222.


1 Cases that cite this headnote


[13] Labor and Employment Attorney fees in general
Attorney fees awarded under the Labor Code for failure to pay minimum wage or failure
to timely provide an accurate itemized wage statement, in excess of fees already paid to
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the attorney by the client, are payable to the attorney absent an agreement to the contrary.
West's Ann.Cal.Labor Code §§ 226(e), 1194(a).


1 Cases that cite this headnote


[14] Labor and Employment Duty to pay in general
The public policy in favor of full and prompt payment of an employee's earned wages is
fundamental and well-established.


4 Cases that cite this headnote


Attorneys and Law Firms


**714  Henry M. Lee & Associates, Henry M. Lee and Robert Myong, Los Angeles, for Petitioner.


No appearance for Respondent.


Law Offices of John H. Oh & Associates, Los Angeles, and John H. Oh for Real Party in Interest
Ok Song Chang.


Rehm & Rogari, Los Angeles, and Ralph Rogari for Real Party in Interest A–Ju Tours, Inc.


Opinion


**715  CROSKEY, J.


*1378  Henry M. Lee represented Ok Song Chang (Chang) as her attorney in employment
litigation resulting in a $62,246.74 judgment in favor of Chang after a jury trial. The trial court
also awarded Chang $300,000 in attorney fees under Labor Code sections 1194, subdivision (a)
and 226, subdivision (e). Chang later substituted herself in propria persona for her former attorney.
Henry M. Lee Law Corporation then moved to intervene in *1379  the action and to amend the
postjudgment order awarding attorney fees to make the fee award payable to Henry M. Lee Law
Corporation. 1  The trial court denied the motion.


1 The petitioner is Henry M. Lee Law Corporation. For ease of reference, we shall hereafter
refer to Lee or his law corporation as Lee. We need not decide the significance, if any, of
the distinction between the two.
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Lee petitioned this court for extraordinary relief contending that he is entitled to intervene and that
the attorney fee award belongs to and should be made payable to him. We conclude that Lee, as a
person whose interests were injuriously affected by the order awarding attorney fees, was entitled
to move to vacate the order and enter a new order awarding fees to him. We also conclude that an
appeal from the denial of his motion is not an adequate legal remedy in these circumstances and
that extraordinary writ review is appropriate. On the merits of the motion, we hold that an attorney
fee award under Labor Code sections 1194, subdivision (a) and 226, subdivision (e) should be
made payable to the attorney who provided the legal services rather than the client, unless their
fee agreement otherwise provides. Because there remains an unresolved factual question as to the
terms of the agreement entered into by Chang and Lee, the trial court, on remand, must reconsider
its ruling on Lee's motion.


FACTUAL AND PROCEDURAL BACKGROUND


Chang filed a complaint against A–Ju Tours, Inc. (A–Ju Tours), and others in November 2003
alleging various counts for wage and hour violations and wrongful termination, among other
counts. The case was tried before a jury in July 2010. Lee represented Chang as her attorney.


The jury returned a special verdict finding that Chang was an employee of A–Ju Tours and that
A–Ju Tours had failed to pay minimum wages. It further found that A–Ju Tours did not fail to
pay overtime wages and that Chang was not wrongfully forced to resign. The trial court denied a
motion for new trial by A–Ju Tours, but granted in part its motion for judgment notwithstanding
the judgment. The court entered a judgment in January 2011 awarding Chang $30,150 in unpaid
minimum wages, a $1,920 waiting time penalty (Lab.Code, § 203), a $4,000 penalty for failure to
provide an itemized wage statement (id., § 226), $15,075 in liquidated damages and $11,101.74
in prejudgment interest, all against A–Ju Tours. The total amount awarded in favor of Chang and
against A–Ju Tours was $62,246.74. The judgment did not determine any entitlement to attorney
fees. A–Ju Tours filed a notice of appeal from the judgment in February 2011 (Chang v. A-Ju
Tours, Inc. (No. B230858)) and provided an undertaking. That appeal is still pending.


*1380  [1]  Chang and A–Ju Tours each moved for an attorney fee award. The trial court granted
Chang's motion on April 25, 2011, awarding her $300,000 in fees under Labor Code sections
1194, subdivision (a) and 226, subdivision (e). The court also granted the motion by A–Ju **716
Tours in part, awarding it $15,250 in fees under Labor Code section 218.5. The court amended
the judgment by interlineation to include the attorney fee awards. (See Cal. Rules of Court, rule
3.1700(b)(4).) A–Ju Tours filed a notice of appeal from the postjudgment order awarding attorney
fees in May 2011 (Chang v. A-Ju Tours, Inc. (No. B232815)). 2  That appeal is also still pending.
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2 A postjudgment order awarding attorney fees is separately appealable. (R.P. Richards, Inc.
v. Chartered Construction Corp. (2000) 83 Cal.App.4th 146, 158, 99 Cal.Rptr.2d 425.)


[2]  The clerk of the court issued a writ of execution on the attorney fee award on May 6, 2011.
The trial court, however, granted A–Ju Tours's ex parte application to recall that writ on May 12,
2011, stayed enforcement of the attorney fee award and scheduled a hearing for May 20, 2011,
to determine whether the undertaking was sufficient. On May 20, 2011, the court determined that
the undertaking was insufficient and continued the stay for 10 days to allow A–Ju Tours to either
increase the amount of the undertaking or provide a separate undertaking for the attorney fee
award. 3  A–Ju Tours apparently did neither.


3 We judicially notice the writ of execution issued on May 6, 2011, and the order filed on May
20, 2011. (Evid.Code, § 452, subd. (d).)


Chang filed a substitution of attorney form in the trial court on May 25, 2011, substituting herself
in propria persona for Lee. Chang signed the form, but the signature line for Lee was left blank.
Chang later retained new counsel.


[3]  Lee, purportedly on behalf of Chang, filed an ex parte application on June 1, 2011, to vacate
the stay of enforcement of the attorney fee award and reissue the recalled writ of execution. 4  A–Ju
Tours opposed the application, arguing that Lee no longer represented Chang and had no authority
to seek relief on her behalf. A–Ju Tours presented a written notice from Chang to Lee stating that
she was discharging him as her attorney and asking him to sign a substitution of attorney form. The
trial court denied the ex parte application, stating that Lee had failed to establish that he continued
to represent Chang. The court also stated that if no additional undertaking was provided the stay
had expired in accordance with the order of May 20, 2011. 5


4 We judicially notice the ex parte application filed on June 1, 2011. (Evid.Code, § 452, subd.
(d).)


5 We judicially notice the minute order filed on June 3, 2011. (Evid.Code, § 452, subd. (d).)


Lee filed an ex parte application on his own behalf on June 7, 2011, seeking (1) leave to intervene
in the action and (2) an amendment of the *1381  postjudgment order awarding attorney fees to
make the fee award payable to him. The trial court scheduled a hearing on the motion for July 15,
2011. Chang and A–Ju Tours both opposed the motion. Chang filed a declaration stating that she
had notified Lee that he no longer represented her.


The trial court concluded that the pending appeals from the judgment and the postjudgment order
awarding attorney fees deprived it of jurisdiction to grant the requested relief. The court stated
further that even if it had jurisdiction, the motion was denied on the merits because Labor Code
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sections 1194, subdivision (a) and 226, subdivision (e) both unambiguously provide for an award
of fees payable to the employee rather than her attorney. The court therefore denied the motion
in its entirety on July 15, 2011.


Lee commenced a separate action against Chang by filing a complaint **717  against her on July
21, 2011 (Henry M. Lee Law Corp. v. Chang (Super.Ct.L.A.County, No. BC465694)), alleging
counts for (1) breach of a written contract, seeking reimbursement of costs and expenses advanced
to prosecute the present action, and (2) declaratory relief, seeking a declaration that the $300,000
attorney fee award belongs to Lee and cannot be compromised or settled by Chang. That action
is pending and is not at issue in this writ proceeding.


In addition, Lee petitioned this court for extraordinary relief, challenging the denial of his motion.
In light of the important issues raised and their potential impact on the pending appeals, we issued
an order to show cause and set the matter for oral argument. 6


6 Chang and A–Ju Tours later requested a stipulated reversal of the judgment and the
postjudgment order awarding attorney fees, stating that they agreed that reversible error had
occurred. They stated that they had reached a settlement and requested that the judgment and
order be reversed with directions to the trial court to dismiss the action and order each party
to bear its own costs and attorney fees. We ultimately denied the request pursuant to Code
of Civil Procedure section 128, subdivision (a) on the grounds that there was a reasonable
possibility that Lee's interests would be adversely affected by the reversal.


CONTENTIONS


Lee contends that the attorney fee award should be made payable to him rather than Chang and
that he is entitled to intervene in this action to seek such relief.


*1382  DISCUSSION


1. Lee Had Standing to Move to Vacate the Attorney Fee Order and Extraordinary Writ
Review of the Denial of that Motion Is Appropriate


[4]  [5]  A nonparty whose rights or interests are injuriously affected by a judgment or an
appealable order may file a nonstatutory motion to vacate the judgment or order, and may appeal
the denial of such a motion. (Luckenbach v. Laer (1923) 190 Cal. 395, 398, 212 P. 918; Estate of
Baker (1915) 170 Cal. 578, 583, 150 P. 989; People ex rel. Reisig v. Broderick Boys (2007) 149
Cal.App.4th 1506, 1516, 59 Cal.Rptr.3d 64.) A motion to vacate in the trial court provides a means
by which such a nonparty may become a party to the litigation with a right of appeal without the
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need to formally intervene in the action (Code Civ. Proc., § 387). 7  (Luckenbach, supra, 190 Cal.
at p. 398, 212 P. 918; cf. County of Alameda v. Carleson (1971) 5 Cal.3d 730, 736 & fn. 4, 97
Cal.Rptr. 385, 488 P.2d 953 [motion to vacate under Code Civ. Proc., § 663].)


7 Formal intervention under Code of Civil Procedure section 387 is unnecessary when the
only relief sought is to vacate a judgment or appealable order and enter a new judgment or
order in its place. We therefore need not discuss further Lee's contention that he is entitled
to intervene.


Luckenbach v. Laer, supra, 190 Cal. at page 398, 212 P. 918, explained:


“For the purpose of an appeal they have followed the procedure allowed by our practice to one
whose rights or interests are injuriously affected by any appealable order made in an action to
which he is not a party, through the process of making themselves parties by moving to set those
orders aside. [Citation.] Their motions being denied, they may, on this appeal, have the proceedings
of which they complain reviewed. [Citations.] Such proceeding can scarcely be said to make them
parties to the action, but it does make them parties to the record, and as such entitled to appeal.
[Citation.] Unless appellants **718  were permitted to move in the court below to set aside the
orders, they would be left without the remedy of an appeal. [Citations.]”


[6]  Lee moved to intervene in this action and to amend the order awarding attorney fees to make
the fees payable to him. We construe that motion to amend as a nonstatutory motion to vacate the
fee order and enter a new order. Lee claims a right to the fee award and that he was injuriously
affected by the order awarding fees to Chang. Such claim gave Lee standing to file the motion,
and by doing so he became a party to this litigation for purposes of appellate review.


[7]  [8]  Extraordinary writ review by way of a petition for writ of mandate is ordinarily available
only if the petitioner has no adequate legal remedy. *1383   (Powers v. City of Richmond (1995)
10 Cal.4th 85, 112–113, 40 Cal.Rptr.2d 839, 893 P.2d 1160; see Code Civ. Proc., § 1086.) An
immediate direct appeal is presumed to be an adequate legal remedy. (Powers, supra, at p. 113, 40
Cal.Rptr.2d 839, 893 P.2d 1160.) Writ review is appropriate, however, if such an appeal would be
inadequate or the issues presented are of great public importance and require prompt resolution.
(Ibid.)


[9]  A–Ju Tours's appeal from the fee order is currently pending despite the attempt by Chang and
A–Ju Tours to settle the dispute and dismiss the appeal. Lee's claim that the fee award should be
made payable to him rather than Chang must clearly be resolved before the appeal from the fee
order proceeds any further so that he may have an opportunity to participate as a respondent in that
appeal if he is successful on his claim. We therefore conclude that an appeal from the order denying
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his motion to vacate is not an adequate remedy and that expedited review in this extraordinary
writ proceeding is appropriate.


2. The Trial Court Retained Jurisdiction to Rule on Lee's Motion
[10]  [11]  A timely appeal stays trial court proceedings on all matters embraced in or affected
by the appealed judgment or order, including its enforcement, but the court can proceed on other
matters within the action. (Code Civ. Proc., § 916, subd. (a).) 8  The purpose of the automatic
stay is to protect the appellate court's jurisdiction by preserving the status quo and preventing the
trial court from undermining or otherwise affecting the effectiveness of the appeal by altering the
appealed judgment or order. (Varian Medical Systems, Inc. v. Delfino (2005) 35 Cal.4th 180, 189,
25 Cal.Rptr.3d 298, 106 P.3d 958.) A matter is embraced in or affected by the appealed judgment
or order within the meaning of Code of Civil Procedure section 916, subdivision (a) only if trial
court proceedings on the matter would affect the effectiveness of the appeal. (Varian, supra, at p.
189, 25 Cal.Rptr.3d 298, 106 P.3d 958.)


8 “Except as provided in Sections 917.1 to 917.9, inclusive, and in Section 116.810,
the perfecting of an appeal stays proceedings in the trial court upon the judgment or
order appealed from or upon the matters embraced therein or affected thereby, including
enforcement of the judgment or order, but the trial court may proceed upon any other matter
embraced in the action and not affected by the judgment or order.” (Code Civ. Proc., § 916,
subd. (a).)


[12]  As already suggested, the relief sought by Lee's motion was to change the fee order so
that it was payable to him rather than Chang. Clearly, such a result would have no impact on the
effectiveness of the appeal by A–Ju Tours from the order awarding attorney fees or its appeal
**719  from the judgment. A–Ju Tours's challenge to the attorney fee award presumably will be
the same whether the award is payable to Chang or to Lee. We therefore conclude that the issues
raised by Lee's motion are not embraced in or affected by the appealed judgment or order within the
meaning of *1384  Code of Civil Procedure section 916, subdivision (a). Therefore, the pendency
of the appeals did not deprive the trial court of jurisdiction to consider and rule upon that motion.


3. Attorney Fees Awarded Under Labor Code Sections 1194 and 226 Are Payable to the
Attorney, Absent an Agreement to the Contrary


a. Labor Code Sections 1194 and 226


[13]  Any employee who receives less than the legal minimum wage or overtime compensation
to which the employee is entitled is entitled to recover the unpaid amount in a civil action, in
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addition to interest and attorney fees. (Lab.Code, § 1194, subd. (a).) 9  Any employee who suffers
injury as a result of his or her employer's knowing and intentional failure to timely provide an
accurate itemized wage statement is entitled to recover a penalty and attorney fees. (Id., § 226,
subd. (e).) 10  Labor Code sections 1194, subdivision (a) and 226, subdivision (e) both authorize
fee awards to an “employee.” The trial court awarded Chang attorney fees under both of these
provisions. The question before us is whether a fee award under these provisions belongs to the
client or the attorney.


9 “Notwithstanding any agreement to work for a lesser wage, any employee receiving less than
the legal minimum wage or the legal overtime compensation applicable to the employee is
entitled to recover in a civil action the unpaid balance of the full amount of this minimum
wage or overtime compensation, including interest thereon, reasonable attorney's fees, and
costs of suit.” (Lab.Code, § 1194, subd. (a).)


10 “An employee suffering injury as a result of a knowing and intentional failure by an employer
to comply with subdivision (a) is entitled to recover the greater of all actual damages or
fifty dollars ($50) for the initial pay period in which a violation occurs and one hundred
dollars ($100) per employee for each violation in a subsequent pay period, not exceeding an
aggregate penalty of four thousand dollars ($4,000), and is entitled to an award of costs and
reasonable attorney's fees.” (Lab.Code, § 226, subd. (e).)


b. Rules of Statutory Construction


“Our fundamental task in construing a statute is to ascertain the legislative intent so as to effectuate
the purpose of the law. (Hassan v. Mercy American River Hospital (2003) 31 Cal.4th 709, 715
[3 Cal.Rptr.3d 623, 74 P.3d 726].) Because the statutory language ordinarily is the most reliable
indicator of legislative intent, we begin by examining the words of the statute. (Ibid.) We give
the words of the statute their ordinary and usual meaning and construe them in the context of
the statute as a whole and the entire scheme of law of which it is a part. (State Farm Mutual
Automobile Ins. Co. v. Garamendi (2004) 32 Cal.4th 1029, 1043 [12 Cal.Rptr.3d 343, 88 P.3d
71].) If the language is clear and a literal construction would not result in absurd consequences
that the Legislature did not intend, we presume that the Legislature meant what it said and the
plain meaning governs. (Coalition of *1385  Concerned Communities, Inc. v. City of Los Angeles
(2004) 34 Cal.4th 733, 737 [21 Cal.Rptr.3d 676, 101 P.3d 563].) If the language is ambiguous, we
may consider a variety of extrinsic aids, including the purpose of the statute, legislative history,
and public policy. (Ibid.)” **720  (Frontier Oil Corp. v. RLI Ins. Co. (2007) 153 Cal.App.4th
1436, 1448–1449, 63 Cal.Rptr.3d 816.)
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c. Flannery v. Prentice


The California Supreme Court in Flannery v. Prentice (2001) 26 Cal.4th 572, 110 Cal.Rptr.2d
809, 28 P.3d 860 (Flannery ) decided a question analogous to the one presented here. Flannery
construed Government Code section 12965, subdivision (b), which authorizes an attorney fee
award “to the prevailing party” (ibid.) in actions for employment discrimination under the
California Fair Employment and Housing Act (FEHA) (Gov.Code, § 12900 et seq.). Flannery
stated, “ ‘In the countless procedural statutes in which the term “party” is used, it is commonly
understood to refer to either the actual litigant or the litigant's attorney of record. [Citations.] Since
that is the ordinary import of the term, that is the meaning we must ascribe to it when used in [a
statute], unless the Legislature has clearly indicated a contrary intent....’ [Citations.]” (Flannery,
supra, at p. 578, 110 Cal.Rptr.2d 809, 28 P.3d 860.)


Flannery stated further, “Even if we were to construe ‘party’ in [Government Code] section 12965
formally to designate a litigant only, that would not preclude our also declaring that beneficial
ownership of section 12965 fees remains, absent contract, with the attorneys they are designed to
compensate. [Citation].” (Flannery, supra, 26 Cal.4th at p. 578, 110 Cal.Rptr.2d 809, 28 P.3d 860.)


Flannery concluded that the statute was ambiguous as to the meaning of “party” and therefore
considered the legislative intent in light of federal and California precedents and public policy
concerns. (Flannery, supra, 26 Cal.4th at pp. 579–590, 110 Cal.Rptr.2d 809, 28 P.3d 860.) Flannery
distinguished federal opinions generally holding that the client, rather than the attorney, is entitled
to seek, recover or waive statutory attorney fees, and stated that the federal opinions were not
controlling. (Id. at pp. 579–581, 110 Cal.Rptr.2d 809, 28 P.3d 860.) Flannery also noted federal
authority holding that once the client exercises the right to seek attorney fees, the attorney is entitled
to receive the fees recovered. (Id. at p. 581, 110 Cal.Rptr.2d 809, 28 P.3d 860.) Flannery stated
that although federal law was not uniform, “ ‘[t]he propriety of a direct award to the plaintiffs'
attorney, rather than to plaintiffs themselves, in the exercise of the court's equitable powers, is no
longer questioned in the federal courts.’ [Citation.]” (Id. at pp. 581–582, 110 Cal.Rptr.2d 809, 28
P.3d 860.)


Flannery noted that at the time the statutory language at issue in that case was originally enacted
in 1978, California courts had determined that attorney fee awards, including fees authorized by
statute, could be made payable *1386  directly to the attorney. (Flannery, supra, 26 Cal.4th at
p. 582, 110 Cal.Rptr.2d 809, 28 P.3d 860.) Flannery also noted the statement in Folsom v. Butte
County Assn. of Governments (1982) 32 Cal.3d 668, 682, footnote 26, 186 Cal.Rptr. 589, 652
P.2d 437, that it was “ ‘established that [attorney fee] awards [under Code of Civil Procedure
section 1021.5] are properly made to plaintiffs' attorneys rather than to plaintiffs themselves.’ ” 11


(Flannery, supra, at p. 582, 110 Cal.Rptr.2d 809, 28 P.3d 860.) Flannery stated that neither the
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enactment of Government Code section 12965 nor its amendment showed any legislative intent
to repudiate those precedents. (Flannery, supra, at p. 582, 110 Cal.Rptr.2d 809, 28 P.3d 860.)


11 Code of Civil Procedure section 1021.5 states a court may award attorney fees “to a
successful party” in any action that results in the enforcement of an important right affecting
the public interest, in certain circumstances.


**721  Flannery further stated that privately initiated lawsuits often are essential to effectuate the
fundamental public policies embodied in constitutional or statutory provisions, and the ability to
recover attorney fees may be essential to ensure the filing of such private actions. 12  (Flannery,
supra, 26 Cal.4th at p. 583, 110 Cal.Rptr.2d 809, 28 P.3d 860.) “Attorneys considering whether to
undertake cases that vindicate fundamental public policies may require statutory assurance that,
if they obtain a favorable result for their client, they will actually receive the reasonable attorney
fees provided for by the Legislature and computed by the court.” (Ibid.) Flannery concluded that
construing Government Code section 12965, subdivision (b) as vesting ownership of attorney fees
in the litigant rather than in counsel, absent a contract providing for a contrary disposition of a
fee award, would diminish the certainty that attorneys who undertake FEHA cases will be fully
compensated and to that extent would be contrary to the legislative intent of encouraging counsel
to undertake FEHA litigation. (Flannery, supra, at p. 583, 110 Cal.Rptr.2d 809, 28 P.3d 860.)


12 Flannery noted that the policy embodied in FEHA against discrimination in employment is
a fundamental public policy. (Flannery, supra, 26 Cal.4th at p. 584, 110 Cal.Rptr.2d 809,
28 P.3d 860.)


Flannery emphasized that such a construction of Government Code section 12965, subdivision
(b) was consistent with the legislative intent of encouraging counsel to undertake FEHA litigation.
(Flannery, supra, 26 Cal.4th at pp. 584–585, 110 Cal.Rptr.2d 809, 28 P.3d 860.) Because an award
of “reasonable” attorney fees under a fee-shifting statute generally is based on the reasonable
market value of legal services and may exceed the amount that the client has agreed to pay the
attorney, paying those fees to the attorney rather than the litigant avoids unjust enrichment. (Id. at
pp. 585–586, 110 Cal.Rptr.2d 809, 28 P.3d 860.) Paying a fee award to the attorney who earned
the fees rather than the litigant who has neither paid the fees to the attorney nor is contractually
obligated to pay that amount also ensures fairness to the opposing litigant paying the fees and
avoids potentially violating the prohibition against sharing legal fees with nonlawyers. (Id. at pp.
586–587, 110 Cal.Rptr.2d 809, 28 P.3d 860.) Finally, Flannery rejected the argument that attorneys
are *1387  entitled to a fee award under Government Code section 12965 only if a written fee
agreement so provides. (Flannery, supra, 26 Cal.4th at pp. 588–589, 110 Cal.Rptr.2d 809, 28 P.3d
860.)


Flannery concluded that attorney fees awarded under Government Code section 12965 in excess
of fees already paid to the attorneys “belong, absent an enforceable agreement to the contrary, to
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the attorneys who labored to earn them.” (Flannery, supra, 26 Cal.4th at p. 590, 110 Cal.Rptr.2d
809, 28 P.3d 860; see Lindelli v. Town of San Anselmo (2006) 139 Cal.App.4th 1499, 1509–1510,
43 Cal.Rptr.3d 707 [applied the Flannery reasoning and conclusion to fees awarded under Code
of Civil Procedure section 1021.5].) As we now explain, we believe that same analysis shall be
applied to fees awarded under Labor Code sections 1194, subdivision (a) and 226, subdivision (e).


d. The Rule from Flannery Applies to Attorney Fees
Awarded Under Labor Code Sections 1194 and 226


Labor Code sections 1194, subdivision (a) and 226, subdivision (e) authorize a fee award to an
“employee” rather than a “party.” These provisions do not expressly distinguish an employee from
the employee's **722  attorney. Just as Flannery, supra, 26 Cal.4th 572, 110 Cal.Rptr.2d 809,
28 P.3d 860, stated that the term “party” was ambiguous in the context of a statute providing
for an attorney fee award to the prevailing party in FEHA litigation, we conclude that the term
“employee” is similarly ambiguous in the context of wage and hour statutes providing for a
fee award to an employee who is entitled to damages or a penalty under the statutes. The term
“employee” identifies a particular category of litigants (generally plaintiffs in wage and hour
litigation) and in this regard differs from the more general term “party,” which refers to any litigant.
But this distinction does not suggest any greater certainty as to whether the litigant or the attorney
is entitled to a fee award. We believe that the same ambiguity that Flannery found in the term
“party” is also inherent in the term “employee” as used in this context.


The statutory language at issue here was added to the statutes in 1976 and 1991. (Stats.1976,
ch. 832, § 1, pp. 1899–1900 [amending Lab.Code, § 226]; Stats.1991, ch. 825, § 2, p. 3666
[amending Lab.Code, § 1194].) By the time of the enactment of the statutory language at issue
in Flannery in 1978, California courts had determined that statutory attorney fees could be made
payable directly to the attorney. (Flannery, supra, 26 Cal.4th at p. 582, 110 Cal.Rptr.2d 809, 28
P.3d 860.) The same opinions cited in Flannery on this point also show that the courts had so
determined by the time of the enactment in 1976 and 1991 of the statutory language at issue here.
(Ibid., citing Serrano v. Priest (1977) 20 Cal.3d 25, 47, 141 Cal.Rptr. 315, 569 P.2d 1303; Horn
v. Swoap (1974) 41 Cal.App.3d 375, 383–384, 116 Cal.Rptr. 113; Knoff v. City etc. of San *1388
Francisco (1969) 1 Cal.App.3d 184, 203–204 & fn. 14, 81 Cal.Rptr. 683.) As in Flannery, supra,
at page 582, 110 Cal.Rptr.2d 809, 28 P.3d 860, neither the language enacted in 1976 and 1991 nor
subsequent amendments to Labor Code sections 1194 and 226 reveal any intention to repudiate
those precedents.


[14]  “ ‘[T]he public policy in favor of full and prompt payment of an employee's earned wages
is fundamental and well-established.’ ” (Pineda v. Bank of America, N.A. (2010) 50 Cal.4th 1389,
1400, 117 Cal.Rptr.3d 377, 241 P.3d 870.) The failure to timely pay wages injures not only the
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employee, but also the public at large. (Ibid.) Both Labor Code sections 1194 and 226 play an
important role in vindicating this fundamental public policy.


As with FEHA litigation, privately initiated lawsuits are often essential to vindicate the right to
payment of earned wages and to effectuate the fundamental public policy in favor of such payment.
The attorney fee provisions in Labor Code sections 1194, subdivision (a) and 226, subdivision (e)
encourage counsel to prosecute such wage and hour litigation. (Cf. Flannery, supra, 26 Cal.4th at
p. 583, 110 Cal.Rptr.2d 809, 28 P.3d 860.) Construing Labor Code sections 1194, subdivision (a)
and 226, subdivision (e) as requiring the payment of a statutory attorney fee award to the litigant
rather than to the attorney, absent a contract providing for a different disposition of an attorney
fee award, would diminish the certainty that attorneys who undertake such litigation will be fully
compensated, contrary to the legislative intent of encouraging counsel to prosecute such litigation.
(Cf. Flannery, supra, at p. 583, 110 Cal.Rptr.2d 809, 28 P.3d 860.)


In addition, such a construction of Labor Code sections 1194, subdivision (a) and 226, subdivision
(e) is consistent with the legislative intent of encouraging counsel to prosecute wage and hour
litigation. (Cf. **723  Flannery, supra, 26 Cal.4th at pp. 584–585, 110 Cal.Rptr.2d 809, 28 P.3d
860.) As was true in Flannery, supra, at pages 585–587, 110 Cal.Rptr.2d 809, 28 P.3d 860, such a
construction would also avoid unjust enrichment of the employee, ensure fairness to the opposing
litigant paying the attorney fees and avoid a potential violation of the prohibition against sharing
legal fees with nonlawyers.


We therefore conclude, in accordance with Flannery, supra, 26 Cal.4th 572, 110 Cal.Rptr.2d 809,
28 P.3d 860, that absent a contract determining a different disposition of an attorney fee award,
attorney fees awarded under Labor Code sections 1194, subdivision (a) and 226, subdivision (e),
in excess of fees already paid to the attorneys by the client, should be made payable directly to
the attorney who provided the legal services.


4. The Trial Court Must Reconsider the Motion to Vacate the Fee Order
As already stated, we conclude that absent a contract otherwise determining the disposition of
an attorney fee award, the award of fees to *1389  Chang was legally erroneous and Lee, as the
attorney who provided the legal services, is entitled to the award. As the trial court denied Lee's
motion on legal grounds that we have rejected, it has had no occasion to construe or apply the
agreement between Chang and Lee regarding the amount and payment of the latter's fees. Upon
remand, the trial court must therefore conduct further proceedings to determine the terms of that
contract and then reconsider its ruling on Lee's motion in light of the views expressed in this
opinion.
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DISPOSITION


The petition for writ of mandate is granted. Let a peremptory writ of mandate issue directing
the trial court to (1) vacate its order denying Lee's motion and (2) conduct further proceedings
consistent with the views expressed in this opinion. Lee shall recover his costs in this appellate
proceeding.


We Concur: KLEIN, P.J., and KITCHING, J.


All Citations


204 Cal.App.4th 1375, 139 Cal.Rptr.3d 712, 12 Cal. Daily Op. Serv. 4100, 2012 Daily Journal
D.A.R. 4763


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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4 Cal.5th 260
Supreme Court of California.


Mike HERNANDEZ et al., Plaintiffs and Respondents;
Francesca Muller, Plaintiff and Appellant,


v.
RESTORATION HARDWARE, INC., Defendant and Respondent.


S233983
|


Filed 1/29/2018


Synopsis
Background: Customers brought class action against retailer under Song-Beverly Credit Card
Act. Following bench trial, the Superior Court, San Diego County, No. 37–2008–00094395–
CU–BT–CTL, William S. Dato, J., 2014 WL 12600531, entered judgment for customers and
awarded $9.1 million in attorney fees to customers. One customer appealed. The Court of Appeal,
McDonald, J., ruled that customer was not a party of record and dismissed appeal. Customer filed
petition for review. The Supreme Court granted review, superseding the opinion of the Court of
Appeal.


[Holding:] The Supreme Court, Chin, J., held that customer was not an aggrieved party of record
with right to appeal, disapproving Consumer Cause, Inc. v. Mrs. Gooch's Natural Food Markets,
Inc., 127 Cal.App.4th 387, 25 Cal.Rptr.3d 514; Trotsky v. Los Angeles Federal Savings and Loan
Association, 48 Cal.App.3d 134, 121 Cal.Rptr. 637; Rebney v. Wells Fargo Bank, 220 Cal.App.3d
1117, 269 Cal.Rptr. 844; Wershba v. Apple Computer, Inc., 91 Cal.App.4th 224, 110 Cal.Rptr.2d
145; Roos v. Honeywell Internat., Inc., 241 Cal.App.4th 1472, 194 Cal.Rptr.3d 735.


Affirmed.


Opinion, 199 Cal.Rptr.3d 719, superseded.


Liu, J., filed concurring opinion.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Motion to Take Judicial
Notice; Motion to Certify Class; Judgment; Motion for Attorney's Fees; Motion for Costs.
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West Headnotes (11)


[1] Appeal and Error Persons other than parties or privies
One who is denied the right to intervene in an action ordinarily may not appeal from a
judgment subsequently entered in the case; instead, he may appeal from the order denying
intervention. Cal. Civ. Proc. Code § 902.


7 Cases that cite this headnote


[2] Parties Factors, grounds, objections, and considerations in general
Class action is a product of court's equitable jurisdiction that rests on considerations of
necessity, convenience, and the belief that in large cases, the class action will prevent a
failure of justice. Cal. Civ. Proc. Code § 382.


[3] Parties Representative and Class Actions
Class action structure relieves unnamed class members of the burden of participating in
the action. Cal. Civ. Proc. Code § 382.


3 Cases that cite this headnote


[4] Parties Factors, grounds, objections, and considerations in general
Pretrial Procedure Persons subject
Unnamed parties in class action may be considered parties for the limited purpose of
discovery, but those same unnamed parties are not considered parties to the litigation. Cal.
Civ. Proc. Code § 382.


[5] Appeal and Error Origin, nature, and scope of remedies in general
Right to appeal judgments in state civil actions, including class actions, is entirely
statutory, so long as the legislature does not substantially impair the constitutional powers
of the courts or practically defeat their exercise. Cal. Civ. Proc. Code §§ 382, 902.


1 Cases that cite this headnote


[6] Parties Time for intervention
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Fact that statute providing that unnamed class member may file timely application in
intervention to become parties of record to class action with right to appeal allows for a
“timely” application means that intervention after a judgment is possible. Cal. Civ. Proc.
Code §§ 382, 387, 902.


4 Cases that cite this headnote


[7] Appeal and Error Intervention or addition of new parties
Unnamed party to class action may also become a named party with right to appeal by
filing an appealable motion to set aside and vacate the class judgment. Cal. Civ. Proc.
Code §§ 382, 663, 902.


7 Cases that cite this headnote


[8] Appeal and Error Parties of Record
Customer, who was an unnamed class member in class action against retailer under Song-
Beverly Credit Card Act, was not an aggrieved party of record with right to appeal class
action judgment and attorney fees award, since customer never exercised her right to
intervene during class action by filing complaint in intervention; customer had opportunity
to intervene in trial court proceedings but chose not to do so, instead making strategic
choice to wait and see if she agreed with settlement amount and attorney fees agreement,
and requiring intervention was consistent with jurisprudential rule of stare decisis and
policy considerations, including that objectors who failed to intervene had no duty to class
to ensure litigation proceeded in best interests of unnamed class members; disapproving
Consumer Cause, Inc. v. Mrs. Gooch's Natural Food Markets, Inc., 127 Cal.App.4th 387,
25 Cal.Rptr.3d 514; Trotsky v. Los Angeles Federal Savings and Loan Association, 48
Cal.App.3d 134, 121 Cal.Rptr. 637; Rebney v. Wells Fargo Bank, 220 Cal.App.3d 1117,
269 Cal.Rptr. 844; Wershba v. Apple Computer, Inc., 91 Cal.App.4th 224, 110 Cal.Rptr.2d
145; Roos v. Honeywell Internat., Inc., 241 Cal.App.4th 1472, 194 Cal.Rptr.3d 735. Cal.
Civ. Proc. Code §§ 382, 387, 902; Cal. Civ. Code § 1747.08.


1 Cases that cite this headnote


[9] Evidence Published or unpublished material
Supreme Court would not take judicial notice of several unpublished Court of Appeal
opinions adopting rule that unnamed class member who appeared at final fairness hearing
and objected to proposed class settlement had standing to appeal when determining
whether customer, who was an unnamed class member in class action against retailer
under Song-Beverly Credit Card Act was a party of record with right to appeal class action
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judgment and attorney fees award; exceptions to rule prohibiting noticing unpublished
opinions did not apply. Cal. Civ. Proc. Code §§ 382, 902; Cal. Civ. Code § 1747.08; Cal.
R. Ct. 8.1115(a).


8 Cases that cite this headnote


[10] Appeal and Error Nature and grounds of right
Fact that class settlement is generally binding on all class members does not permit
unnamed class members to appeal their denied objections to class settlement without
formal intervention, as exception to rule precluding unnamed class members from
becoming parties of record with right to appeal class settlement unless they formally
intervene in class litigation before it is final; requiring intervention does not discourage
unnamed class members from filing meritorious appeals, but rather it continues
manageable process under bright-line rule that promotes judicial economy by providing
clear notice of timely intent to challenge settlement, and formal intervention enables trial
court to review motion to intervene in a timely manner. Cal. Civ. Proc. Code §§ 382, 387,
902.


35 Cases that cite this headnote


[11] Appeal and Error Intervention or addition of new parties
Federal rule granting federal class members notice and a right to object to class counsel
fee requests does not undermine determination precluding unnamed class members from
becoming parties of record with right to appeal class settlement unless they formally
intervene in class litigation before it is final. Fed. R. Civ. P. 23(h); Cal. Civ. Proc. Code
§§ 382, 387, 902.


See 9 Witkin, Cal. Procedure (5th ed. 2008) Appeal, § 26 et seq.


18 Cases that cite this headnote


**282  ***107  Ct.App. 4/1 D067091, San Diego County Super. Ct. No. 37-2008-00094395-CU-
BT-CTL


Attorneys and Law Firms


Law Office of Lawrence W. Schonbrun and Lawrence W. Schonbrun for Plaintiff and Appellant.
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Patterson Law Group, James R. Patterson, Allison H. Goddard, San Diego; Stonebarger Law, Gene
J. Stonebargerand Richard D. Lambert, Folsom for Plaintiffs and Respondents.


Nelson & Fraenkel, Gretchen M. Nelson, Los Angeles; Hagens Berman Sobol Shapiro and Kevin
K. Green for Consumer Attorneys of California as Amicus Curiae on behalf of Plaintiffs and
Respondents.


No appearance for Defendant and Respondent.


Opinion


CHIN, J.


* Associate Justice of the Court of Appeal, Third Appellate District, assigned by the Chief
Justice pursuant to article VI, section 6 of the California Constitution.


***108  **283  *263  [1] Under Code of Civil Procedure 1  section 902, “[a]ny party aggrieved”
may appeal a judgment. “It is generally held, however, that only parties of record may appeal;
consequently one who is denied the right to intervene in an action ordinarily may not appeal from
a judgment subsequently entered in the case. [Citations.] Instead, he may appeal from the order
denying intervention.” (County of Alameda v. Carleson (1971) 5 Cal.3d 730, 736, 97 Cal.Rptr. 385,
488 P.2d 953 (Carleson ).) The issue we address is when does an unnamed class action member
become a party of record with the right to appeal a class action settlement or judgment under
section 902? We address this issue in the context of Justice Traynor's 75-year-old decision, which
held that unnamed class members do not become parties of record under section 902 with the right
to appeal the class settlement, judgment, or attorney fees award unless they formally intervene in
the class litigation before the action is final. (Eggert v. Pac. States S. & L. Co. (1942) 20 Cal.2d
199, 201, 124 P.2d 815 (Eggert ).) We conclude the Court of Appeal correctly relied on Eggert to
hold that unnamed class members may not appeal a class judgment, settlement, or attorney fees
award unless they intervene in the action. (Ibid.)


1 All statutory references are to the Code of Civil Procedure unless otherwise stated.


FACTUAL AND PROCEDURAL BACKGROUND


In 2008, plaintiff Michael Hernandez filed a class action lawsuit against defendant Restoration
Hardware, Inc. (RHI), alleging the company committed numerous violations of the Song-Beverly
Credit Card Act (the Act) when it asked for and recorded ZIP codes from customers who used credit
cards in making RHI purchases. (Civ. Code, § 1747.08.) After several years of litigation, the court
certified the case as a class action and appointed plaintiffs Mike Hernandez and Amanda Georgino
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as class representatives (collectively Representatives). The court also appointed the Patterson Law
Group and Stonebarger Law as class counsel.


In June 2013, a notice to potential class members advised them of the pending class action and
presented them with the following options: (1) They *264  could remain as part of the class and
be bound by the judgment, or (2) they could exclude themselves from the class (opt out) and not
be bound by the judgment. (Cal. Rules of Court, rule 3.766.) The notice also advised the potential
class members that if they elected to remain in the class, they could appear in court through class
counsel. Francesca Muller (Muller), an unnamed class member and the appellant here, received
the June 2013 class action notice, but did not join the class as a party or opt ***109  out at that
time. Instead, Muller's attorney filed a notice of an appearance on her behalf.


Following a bench trial, the court found RHI liable for “as many as” 1,213,745 violations of the
Act, set a penalty of $30 per violation, and rendered a judgment against RHI in the amount of
$36,412,350. The court ordered the parties to meet and confer on the claims process and procedures
for distributing the award, “including a means for RHI to challenge the accuracy of any recorded
ZIP codes.”


The parties met and agreed that the judgment of $36,412,350 was based on the maximum number
of violations at $30 per violation, and that sum would be treated as a common fund inclusive of
any attorney fees, costs, and class representative enhancements. RHI waived its right to appeal the
judgment. Muller never moved to intervene during the bench trial on the merits by filing a formal
complaint in intervention under section 387.


After conducting negotiations with RHI, Representatives then moved for attorney fees “equivalent
to 25 percent of the total judgment recovered for the class.” The trial court requested that
Representatives submit a supplemental motion for attorney fees with a “lodestar calculation”
as a cross-check on the fee request. Representatives calculated the fee amount using a lodestar
calculation and multiplier that showed class counsel spent over 3,500 hours on the litigation and
incurred advanced costs and fees of nearly $2.7 million. Representatives also submitted reasons
for supporting “application of a ‘multiplier’ to the lodestar calculation.” RHI **284  agreed
not to oppose the requested fee award if class counsel sought no more than 25 percent of the
total recovery. (See Ruiz v. California State Automobile Assn. Inter-Insurance Bureau (2013) 222
Cal.App.4th 596, 598, 165 Cal.Rptr.3d 896 [allowing counsel for plaintiff class to seek attorney
fees award with defendant's assurance not to oppose fee application if amount is less than or equal
to specified dollar amount].)


Muller was served with the attorney fees motion and a copy of class counsel's percentage of the
common fund calculation, but did not object to the proposed total fee award. Instead, on August 29,
2014, she filed a “Request for Clarification” and asked to appear telephonically at the settlement
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fairness hearing on the fee proposal. The request stated that “[t]he *265  parties’ pleadings do not
indicate that class members were notified of the settlement of the attorney fees issue and of the
hearing on September 5, 2014, to approve [c]lass [c]ounsel's fee request.” The trial court permitted
Muller to file her request.


Before its scheduled fairness hearing on the proposed class attorney fees settlement, the court
issued its tentative ruling on the fee request, determining that (1) California law permits a
percentage award in common fund cases, (2) courts use a 25 percent fee figure as a “starting
benchmark,” and (3) a fee at or above the benchmark was appropriate because of the risks counsel
incurred when they brought the action and the result they obtained in the litigation. All parties and
Muller's attorney received a copy of the tentative ruling by e-mail.


On September 5, 2014, the court held a fairness hearing on Representatives’ attorney fees
application. Muller, who appeared telephonically through her counsel, objected to the court's
consideration of the proposed fee award. (See Cal. Rules of Court, rule 3.769(f) [allows unnamed
class members to appear and object to settlement but is silent regarding any right to appeal
denial of objections].) Her principal claim was that the fee award violated class action procedure
because class members ***110  were not given notice of their right to appear and comment on
the proposed attorney fees settlement following the bench trial on the merits. The court noted, and
counsel acknowledged, that there was no authority to support the claim that the court should have
given the class additional notice (besides the initial class certification notice) of the subsequent
settlement fairness hearing on the proposed attorney fees award. Muller also claimed that the court
was required to calculate the fee award using the “lodestar multiplier approach,” rather than a
“percentage of the fund approach,” but did not argue the court's tentative ruling rendered the fee
award excessive.


After the hearing on the settlement of the proposed fee award, the court issued a “Second Amended
Minute Order” denying Muller's request for clarification and approving the fee and costs requests.
On September 29, the court filed its final judgment that tracked the parties’ claims process and
granted class counsel's requested attorney fees award. Class counsel then distributed a notice of
the judgment to class members, including instructions for the claims process.


Muller did not file a section 663 motion to vacate the judgment; instead she filed a notice of appeal.
She limited her appeal to the attorney fees award, renewing her claim that in failing to provide class
members with notice of the fee negotiations and proposed settlement with RHI, Representatives
and class *266  counsel breached their fiduciary duties to the class. Muller also reiterated her
claim that the court should have used the lodestar multiplier approach to calculate the fee award.


Representatives challenged Muller's claims on their merits. They also challenged Muller's right
to file her appeal because she was neither a “party” nor “aggrieved” by the trial court's alleged
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erroneous judgment as required under section 902 and our decision in Eggert, supra, 20 Cal.2d
at page 201, 124 P.2d 815. The court dismissed Muller's appeal for lack of standing, concluding
it was bound to follow Eggert under Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d
450, 455, 20 Cal.Rptr. 321, 369 P.2d 937 (decisions of state supreme court are binding on all other
state courts; courts of inferior jurisdiction may not overrule higher court decisions). The Court of
Appeal also concluded **285  that Muller cited no persuasive authority to support her argument
that changes to federal procedural rules for managing class actions in federal trials undermine the
analysis of state statutes limiting who may appeal. We granted Muller's petition for review on the
right to appeal issue only.


DISCUSSION


[2]  [3]  [4] The class action is codified in section 382, and its procedural rules for class
certification, notice, settlement, and judgment appear in our California Rules of Court, rules
3.760-3.771. The action is a product of the court's equitable jurisdiction that rests on considerations
of necessity, convenience, and the belief that in large cases, the class action will prevent a failure of
justice. (City of San Jose v. Superior Court (1974) 12 Cal.3d 447, 458, 115 Cal.Rptr. 797, 525 P.2d
701.) Case law imposes fiduciary duties on the trial courts, class counsel, and class representatives,
who must ensure the action proceeds in the class members’ best interest. The class action structure
relieves the unnamed class members of the burden of participating in the action. (Earley v. Superior
Court (2000) 79 Cal.App.4th 1420, 1434, 95 Cal.Rptr.2d 57.) Unnamed parties may be considered
“parties” for the limited purpose of discovery, but those same unnamed parties are not considered
“parties” to the ***111  litigation. (National Solar Equipment Owners’ Assn. v. Grumman Corp.
(1991) 235 Cal.App.3d 1273, 1282, 1 Cal.Rptr.2d 325 [unnamed class members are not the same
as named parties].)


California Rules of Court, rule 3.769 requires class representatives to notify class members of
a pending settlement on the merits and provide them with the opportunity to object at the final
settlement fairness hearing. Rule 3.771(b) requires that notice of a pending judgment be provided
to class members, and rule 3.769(f) provides that “notice of the final approval hearing must be
given to the class members in *267  the manner specified by the court. The notice must contain an
explanation of the proposed settlement and procedures for class members to follow in filing written
objections to it and in arranging to appear at the settlement hearing and state any objections to the
proposed settlement.” The rules also state that “[b]efore final approval, the court must conduct an
inquiry into the fairness of the proposed settlement.” (Cal. Rules of Court, rule 3.769(g).)


[5]  [6] The right to appeal judgments in state civil actions, including class actions, is entirely
statutory, so long as the Legislature does not “ ‘ “substantially impair the constitutional powers
of the courts, or practically defeat their exercise.” ’ ” (Powers v. City of Richmond (1995) 10
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Cal.4th 85, 110, 40 Cal.Rptr.2d 839, 893 P.2d 1160.) Unnamed class members may become
parties of record to class actions in one of two generally acceptable ways. First, they may file a
timely complaint in intervention before final judgment that sets forth the grounds upon which the
intervention rests. (§ 387.) If parties seek permissive intervention under section 387, subdivision
(a), they must show they have an interest in the litigation. For intervention as a matter of right
under section 387, subdivision (b), intervenors must show they are class members whose interests
are not adequately represented by the existing parties. The complaint in intervention is “filed by
leave of the court and served upon the parties to the action or proceeding who have not appeared
in the same manner as upon the commencement of an original action, and upon the attorneys of
the parties who have appeared, or upon the party if he has appeared without an attorney ....” (§
387, former subd. (a); see Klinghoffer v. Barasch (1970) 4 Cal.App.3d 258, 261, 84 Cal.Rptr.
350.) The fact that section 387 allows for a “timely” application means that intervention after a
judgment is possible. (Mallick v. Superior Court (1979) 89 Cal.App.3d 434, 437, 152 Cal.Rptr.
503 [intervention not barred by fact that judgment was rendered]; see 4 Witkin, Cal. Procedure
(5th ed. 2008) Pleading, § 224, pp. 298-299.)


[7] Second, although not a method of intervention, an unnamed party to the action may also
become a named party by filing an appealable motion to set aside and vacate the class judgment
under section 663. (Eggert, supra, 20 Cal.2d at p. 201, 124 P.2d 815; **286  Carleson, supra,
5 Cal.3d at pp. 736, 738, 97 Cal.Rptr. 385, 488 P.2d 953 [one who is legally “aggrieved” by
judgment may become “party of record” with the right to appeal by moving to vacate judgment for
“incorrect legal conclusion” or “erroneous judgment upon the facts” under § 663 before entry of
judgment]; see § 663a, subd. (a)(1); In re Marriage of Burwell (2013) 221 Cal.App.4th 1, 13-14,
164 Cal.Rptr.3d 702 [interpreting Carleson rule to apply to any motion to vacate or set aside
judgment].)


[8] Representatives assert that because Muller was an unnamed class member who never exercised
her right to intervene during the class action by filing a *268  complaint in intervention under
section ***112  387, she never became a party of record and the court should dismiss her appeal
under Eggert, supra, 20 Cal.2d 199, 124 P.2d 815, a case that the Court of Appeal believed stood
“on ‘all fours’ ” with the present matter.


Muller, on the other hand, urges us to overrule Eggert as a “remnant of a bygone era,” that is out
of step with current class action practice. She repeats her Court of Appeal argument that Eggert ’s
bright-line rule has been superseded by several more recent Court of Appeal decisions that were
influenced by 1966 amendments to rule 23 of the Federal Rules of Civil Procedure (28 U.S.C.)
(Rule 23), which created the federal opt-out damages class action and “led to greatly expanded
use of the device.” (Bone & Evans, Class Certification and the Substantive Merits (2002) 51 Duke
L.J. 1251, 1260.) These same amendments encouraged a rise in settlement class actions. (See
Franklin, The Mass Tort Defendants Strike Back: Are Settlement Class Actions a Collusive Threat
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or Just a Phantom Menace? (2000) 53 Stan. L.Rev. 163, 167-172 [discussing rise of settlement
class actions].) Muller asserts that Rule 23 is persuasive authority that courts should not require
unnamed class members to formally intervene in the underlying action to gain the right to appeal a
trial court's order concerning the unnamed class members’ objections to the proposed settlement.
We disagree and find that Eggert remains good law.


In Eggert, the plaintiff, as holder of a “Fidelity Definite Term Certificate” initiated a class action
on behalf of himself and approximately 1,500 certificate holders against defendant in the amount
of over $1.8 million. (Eggert, supra, 20 Cal.2d at pp. 199-200, 124 P.2d 815.) The complaint
included a request for attorney fees. (Id. at p. 200, 124 P.2d 815.) The court awarded judgment to
the plaintiffs, but reserved jurisdiction to determine the amount of fees owed. (Ibid.) The complaint
incorporated by reference an exhibit containing the names of the outstanding certificate holders as
well as each certificate's number and face value. The names of certificate holders Jessie C. Kelley
and Dorothy C. Given (the objectors) appeared in the exhibit. (Ibid.)


The court appointed a receiver to facilitate payment of the judgment and directed both the plaintiff
and interested persons to show cause why it should not order fixed attorney fees. (Eggert, supra, 20
Cal.2d at p. 200, 124 P.2d 815.) Notice of the order was published daily until the return date. (Ibid.)
At the hearing on the plaintiff's motion for the receiver to pay the judgment after deducting the
attorney fees, an attorney representing the objectors appeared and contested the petition's attorney
fees provision. (Ibid.) After the court granted the petition in the plaintiff's favor, both objectors
filed an appeal on behalf of themselves and all other certificate holders who were without legal
representation. (Ibid.) They also petitioned this court for a writ of supersedeas, hoping to stay the
trial court's order to pay the attorney fees. (Ibid.)


*269  Eggert dismissed the objectors’ appeal and denied their application for a writ of supersedeas
to stay the execution of the trial court's fee order. (Eggert, supra, 20 Cal.2d at p. 200, 124 P.2d
815.) Noting that “it is a settled rule of practice in this state that only a party to the record can
appeal,” Eggert refused to grant party status to the objectors (who were never named as parties of
record to the class action) even though their names and interest in the action were included in the
exhibit to the complaint, and their attorney had appeared at the hearing on petition for payment
of attorney fees to object to the fee payment. (Id. at p. 201, 124 P.2d 815.) As ***113  Eggert
observed, the “[a]ppellants had ample opportunity even after the court had made its **287  orders
to become parties of record by moving to vacate the orders to which they objected. They could
then have appealed from the order denying the motion.” (Ibid.)


[9] Although Eggert ’s analysis provides the court with sound guidance for interpreting current
section 902 and the right to appeal a final judgment, Muller asks us to overrule Eggert and adopt
the view of more recent Court of Appeal decisions that incorporate amended Rule 23, to give
unnamed class member objectors who informally object to settlement during fairness hearings the
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right to appeal their overruled objections. (See, e.g., Consumer Cause, Inc. v. Mrs. Gooch's Natural
Food Markets, Inc. (2005) 127 Cal.App.4th 387, 395-396, 25 Cal.Rptr.3d 514 [acknowledging
Eggert, but holding that class member who appears at fairness hearing and objects to settlement
has a right to appeal, even though that member did not intervene in the action]; see also Trotsky v.
Los Angeles Fed. Sav. & Loan Assn. (1975) 48 Cal.App.3d 134, 139, 121 Cal.Rptr. 637 (Trotsky
) [member of affected class whose objections to settlement were overruled is aggrieved party
with right to appeal]; Rebney v. Wells Fargo Bank (1990) 220 Cal.App.3d 1117, 1128-1132, 269
Cal.Rptr. 844 [relying on Trotsky]; Wershba v. Apple Computer, Inc. (2001) 91 Cal.App.4th 224,
253, 110 Cal.Rptr.2d 145 [following Trotsky, holding that unnamed class members who appeared
at final fairness hearing and objected to proposed settlement have standing to appeal]; Roos v.
Honeywell Internat., Inc. (2015) 241 Cal.App.4th 1472, 1486, 194 Cal.Rptr.3d 735 [relying on
Wershba for objector standing to appeal, but denying appeal to objectors who could not establish
class membership].) 2


2 Muller asked us to judicially notice several unpublished Court of Appeal opinions that
adopted the same rule. With certain exceptions, not applicable here, the Rules of Court
generally prohibit us from noticing unpublished opinions. (Cal. Rules of Court, rule
8.1115(a).) We therefore declined to grant her request.


As the Court of Appeal observed, none of the cases on which Muller relies “made any effort to
reconcile their conclusions with Eggert.” But instead, their logic is derived from Trotsky, supra, 48
Cal.App.3d at page 139, 121 Cal.Rptr. 637, which was decided after the 1966 amendments to Rule
23 and addressed the right of an unnamed class member to object to a settlement and prosecute
an appeal. *270  Trotsky held that an unnamed class member whose objections to settlement were
overruled became a “party aggrieved” and could appeal the trial court's ruling as soon as she filed
her objections to the settlement. (Ibid.) The court reasoned that “ ‘[i]t is possible that, within a class,
a group of small claimants might be unfavorably treated by the terms of a proposed settlement. For
them, the option to join is in reality no option at all’ ” because they could be forced to accept either
nothing or an unfair settlement. (Id. at p. 139, 121 Cal.Rptr. 637; id. at p. 140, 121 Cal.Rptr. 637.)


As the Court of Appeal noted, in focusing primarily on the “aggrieved” element of section 902,
Trotsky failed to examine the statute's additional requirement that the objector must also be a
“party” of record to the class action to gain the right to appeal the trial court's judgment. The Court
of Appeal also faulted Trotsky for never attempting to reconcile its conclusion with Eggert ’s rule
that an objector must be an aggrieved party to gain the right to appeal an order or judgment in
a class action. (Trotsky, supra, 48 Cal.App.3d at p. 139, 121 Cal.Rptr. 637.) We ***114  agree
with the Court of Appeal, and find that Trotsky’s failure to address section 902’s requirements for
the right to appeal a settlement, or to distinguish or otherwise reconcile its holding with Eggert,
renders the opinion unpersuasive and we disapprove it and its progeny.
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Muller contends that even if Trotsky misinterpreted section 902’s rules to establish the right to
appeal a trial court's dismissal of informal objections to a settlement, the United States Supreme
Court rejected the requirement of intervention in a class action filed in the United States District
Court of Maryland to determine liability under the federal Employee Retirement Income Security
Act for a retirement plan's proposal to amend a cost of living adjustment for active and retired
workers. ( **288  Devlin v. Scardelletti (2002) 536 U.S. 1, 14, 122 S.Ct. 2005, 153 L.Ed.2d 27
(Devlin ).) Devlin held that unnamed class members of a mandatory class action (with no option
to opt out), who make timely objections to the class settlement at the fairness hearing have a right
to appeal without first intervening in the action because they are bound by the settlement. (Ibid.)
A motion to intervene under rule 24(a) of the Federal Rules of Civil Procedure (28 U.S.C.) (Rule
24(a)) would serve the same purpose as an objection in district court. (Devlin, at p. 11, 122 S.Ct.
2005.) The majority found “most important” the fact that “petitioner had no ability to opt out of
the settlement, see Fed. Rule Civ. Proc. 23(b)(1), [and] appealing the approval of the settlement
[was] petitioner's only means of protecting himself from being bound by a disposition of his rights
he finds unacceptable and that a reviewing court might find inadequate.” (Devlin, supra, 536 U.S.
at pp. 10-11, 122 S.Ct. 2005.)


Federal and state courts are far from uniform on whether Devlin’s rule even applies to all class
proceedings, including opt-out class actions. Some *271  courts limit Devlin to cases in which the
unnamed class members had no ability to opt out of the class and either objected or intervened
during the settlement proceedings. (See, e.g., Day v. Persels & Associates, LLC (11th Cir. 2013)
729 F.3d 1309, 1318-1319, 1321 [distinguishing Devlin to hold that unnamed absent class members
who do not opt out are not “parties” to the litigation under 28 U.S.C. § 636(b), (c), and noting three
ways to obtain party status, including intervention under Rule 24(a) ]; Barnhill v. Florida Microsoft
Anti-Trust Litigation (Fla.Ct.App. 2005) 905 So.2d 195, 199 [finding “no consensus” on the scope
of Devlin and agreeing with cases limiting Devlin’s applicability to mandatory class actions];
Ballard v. Advance America (2002) 349 Ark. 545, 79 S.W.3d 835, 837 [distinguishing Devlin as
federal law, not Arkansas law, and holding nonparty objectors could not appeal settlement without
first seeking to intervene]; Snell v. Allianz Life Ins. Co. of North America (8th Cir. 2003) 327 F.3d
665, 670, fn. 2 [Devlin does not apply to opt-out class action in which unnamed class member did
not object to settlement in district court]; In re General American Life Ins. Co. Sales Practices
Litigation (8th Cir. 2002) 302 F.3d 799, 800 [dictum noting a limited reading of Devlin “has
considerable merit”].)


Other federal and state courts hold that Devlin applies to all class actions, including opt-out actions
filed under Rule 23(b)(3) (See, e.g., Bachman v. A.G. Edwards, Inc. (Mo.Ct.App. 2011) 344
S.W.3d 260, 265, fn. 3 [included dictum stating Devlin applies to all class actions, though not
applying federal standard because objector timely intervened under state law]; Nat'l Ass'n of Chain
Drug Stores v. New England Carpenters Health Benefits Fund (1st Cir. 2009) 582 F.3d 30, 39-40
[claiming, ***115  without discussing contrary authority, that “weight of authority” finds Devlin
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applies to all class actions]; Fidel v. Farley (6th Cir. 2008) 534 F.3d 508, 512-513 [applying Devlin
to Rule 23(b)(3) class actions]; In re Integra Realty Resources, Inc. (10th Cir. 2004) 354 F.3d 1246
[unnamed class members who do not opt out but seek to challenge settlement on appeal must first
object in district court or file motion to intervene under Rule 24(a) ]; Churchill Village, LLC. v. Gen.
Elec. (9th Cir. 2004) 361 F.3d 566, 572-573 [finding no practical difference between mandatory
and opt-out class actions which bind objectors for purposes of deciding federal question]; Rivera-
Platte v. First Colony Life Ins. Co. (Ct.App. 2007) 143 N.M. 158, 173 P.3d 765, 773 [agreeing
with Churchill that Devlin extends to opt-out class actions].) The split of authority illustrates the
unsettled nature of the law in federal (and state) courts.


We are not persuaded by the courts that have adopted Devlin as their rule. Our state common law,
legislation, and procedural rules of court differ significantly from the federal common law and
procedural rules. (Compare Rules 23, 24(a) [class members may appeal settlement as long as they
provide notice to the court that they object to settlement (Rule 23(h)) or intervene under Rule 24(a)
] with Eggert, supra, 20 Cal.2d at p. 201, 124 P.2d 815, and *272  Cal. Rules of Court, rule 3.769(f)
[silent on class member right to appeal].) Potential class members in our state can opt out of the
class action litigation and pursue their own litigation against the same class **289  defendant,
timely intervene in the action or proceeding, or move to set aside the judgment. (Cal. Rules of
Court, rule 3.766; see §§ 387, 663.) As the Court of Appeal emphasized here, our Legislature has
chosen to continue Eggert’s rule despite changes in federal class action rules.


[10]  [11] Muller alternatively claims that because a class settlement is generally binding on all
class members (assuming class representatives have complied with due process regarding notice
and adequate representation), we should create an exception to Eggert that allows members to
appeal their denied objections to settlement without formal intervention. (See DeLeon v. Verizon
Wireless, LLC (2012) 207 Cal.App.4th 800, 807, fn. 3, 143 Cal.Rptr.3d 810 [res judicata bars
settling class members from thereafter seeking relief].) We decline to do so. Following Eggert
and requiring intervention does not discourage unnamed class members from filing a meritorious
appeal. Rather, it continues a manageable process under a bright-line rule that promotes judicial
economy by providing clear notice of a timely intent to challenge the class representative's
settlement action. Formal intervention also enables the trial court to review the motion to intervene
in a timely manner. Muller had the opportunity to intervene in the trial court proceedings but chose
not to do so. Instead, she made a strategic choice to wait and see if she agreed with the settlement
amount and attorney fees agreement. By filing an appeal without first intervening in the action
however, Muller never became an “aggrieved party” of record to the action as our law requires.
(§ 902; Eggert, supra, 20 Cal.2d at 201, 124 P.2d 815.) 3
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3 The fact that Federal Rules of Civil Procedure, rule 23(h), added in 2003, grants federal class
members notice and a right to object to class counsel fee requests does not undermine Eggert
’s persuasive authority.


Several policy considerations provide additional support for Eggert ’s continued viability.
Meritless objections “can disrupt settlements by requiring class counsel to ***116  expend
resources fighting appeals, and, more importantly, delaying the point at which settlements become
final.” (Fitzpatrick, The End of Objector Blackmail? (2009) 62 Vand. L.Rev. 1623, 1634.) These
same objectors who appear and object to proceedings in different class actions—also known as
“professional objectors,” are thought to harm the class members whose interests they claim to
protect. “First, professional objectors’ almost invariably groundless objections delay the provision
of relief to class members who, in most instances, have already waited years for resolution.
Second, by feeding off the fees earned by class counsel who took the risk of suing defendants on
a purely contingent basis, as is the normal practice in class actions, professional objectors create
a disincentive for class counsel to take on such risky matters. That disincentive clashes with the
public interest, *273  repeatedly recognized by courts, to incentivize class counsel to handle such
cases.” (Greenberg, Keeping the Flies out of the Ointment: Restricting Objectors to Class Action
Settlements (2010) 84 St. John's L.Rev. 949, 951.)


Additionally, class representatives do not proceed in a vacuum that protects their interests only.
Our case law imposes strict fiduciary responsibilities on class representatives and class counsel
to ensure the litigation proceeds in the best interests of all unnamed class members. (See, e.g.,
Laffitte v. Robert Half Internat., Inc. (2016) 1 Cal.5th 480, 510, 205 Cal.Rptr.3d 555, 376 P.3d
672 [trial court acts as fiduciary “ ‘guarding the rights of absent class members’ ”]; Kullar v.
Foot Locker Retail, Inc. (2008) 168 Cal.App.4th 116, 130, 85 Cal.Rptr.3d 20 [trial court must
conduct independent and objective analysis “to protect the interests of absent class members”; La
Sala v. American Sav. & Loan Assn. (1971) 5 Cal.3d 864, 871, 97 Cal.Rptr. 849, 489 P.2d 1113
[class representatives act as fiduciaries for absent class members].) Objectors who do not formally
intervene have no such duty to the class.


Muller also fails to justify her request that we overrule Eggert under the well-established
jurisprudential rule of stare decisis that we follow prior applicable precedent even though the case,
if considered anew, might be decided differently. This is so parties can “regulate their conduct
and enter **290  into relationships with reasonable assurance of the governing rules of law.” (9
Witkin, Cal. Procedure (5th ed. 2008) Appeal, § 481, at p. 541, and cases cited; see id. at p. 540.)
Although the doctrine is flexible because it permits this court to reconsider, and ultimately depart
from, our own precedent when changes or developments in the law recommend it (see id., § 482,
pp. 541-543), we conclude that Muller presents no persuasive reason for us to reconsider Eggert
’s rule, much less depart from it. The contours of section 902 are clear, and Eggert ’s bright-line
rule is consistent with the statute. Muller will be bound by the Hernandez class judgment as an
unnamed class member who never became a party to the action (§ 902).
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CONCLUSION


The Legislature has limited the right of unnamed class members to appeal by expressly requiring
that class action objectors who wish to appeal be parties of record who have been aggrieved by the
court's decision. (§ 902.) Had Muller properly intervened in the class action or filed a section 663
motion to vacate the judgment, and been denied relief, she would have had a clear path to challenge
the attorney fees award (or settlement or judgment) on appeal. Muller offers no persuasive reason
why we should create an exception *274  to our long-standing rule, or overrule or distinguish
Eggert. For these ***117  reasons, we affirm the Court of Appeal judgment. 4


4 We disapprove Trotsky v. Los Angeles Fed. Sav. & Loan Assn., supra, 48 Cal.App.3d 134,
121 Cal.Rptr. 637, and its progeny (see 228 Cal.Rptr.3d at p. 113, 409 P.3d at pp. 286-287,
supra, for a partial list).


Cantil-Sakauye, C.J., Corrigan, J., Cuéllar, J., Kruger, J., and Nicholson, J., *  concurred.


CONCURRING OPINION BY LIU, J.
Under Eggert v. Pac. States S. & L. Co. (1942) 20 Cal.2d 199, 124 P.2d 815 (Eggert ), absent
class members must formally intervene or file a motion to vacate the judgment in order to have
the right to appeal as a party. (Id. at pp. 200–201, 124 P.2d 815; see Code Civ. Proc., § 902.) I
agree we should continue to follow Eggert in light of the principle that adherence to precedent
is a particularly strong consideration on matters of statutory interpretation. (People v. Latimer
(1993) 5 Cal.4th 1203, 1213, 23 Cal.Rptr.2d 144, 858 P.2d 611.) But I write separately to highlight
significant changes in class action litigation practice since Eggert was decided. The Legislature,
not bound as we are by stare decisis, may wish to revisit the controlling statute in light of those
changes.


Eggert long predates the development of the modern class action and the emergence of the
settlement practices that now resolve the majority of class actions. In the seven decades since
Eggert was decided, we have gained a better understanding of the agency problems posed by class
action settlements, including the difficulties of monitoring class counsel who are often incentivized
to settle and possibly collude with defendants. (See Erichson, The Problem of Settlement Class
Actions (2014) 82 Geo. Wash. L.Rev. 951, 957–965; Coffee, The Regulation of Entrepreneurial
Litigation: Balancing Fairness and Efficiency in the Large Class Action (1987) 54 U. Chi. L.Rev.
877, 883–889; see generally Issacharoff, Class Action Conflicts (1997) 30 U.C. Davis L.Rev. 805.)
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In light of these understandings, the high court has concluded that nonnamed class members
who object at a settlement fairness hearing are entitled to appeal. (See Devlin v. Scardelletti
(2002) 536 U.S. 1, 11, 122 S.Ct. 2005, 153 L.Ed.2d 27 (Devlin ).) Devlin emphasized that the
ability to appeal overruled objections “cannot be effectively accomplished through the named
class representative—once the named parties reach a settlement that is approved over petitioner's
objections, petitioner's interests by definition diverge from those of the class representative.” (Id. at
p. 9, 122 S.Ct. 2005.) Other **291  appellate courts have also recognized this aspect of class action
settlements: After a proposed settlement has been reached, the plaintiffs and defendants are no
*275  longer adversaries. “In such circumstances, objectors play an important role by giving courts
access to information on the settlement's merits.” (Bell Atlantic Corp. v. Bolger (3d Cir. 1993)
2 F.3d 1304, 1310; see Redman v. RadioShack Corp. (7th Cir. 2014) 768 F.3d 622, 629 [“When
there are objecting class members, the judge's task is eased because he or she has the benefit of
an adversary process: objectors versus settlors.”]; Fitzpatrick, The End of Objector Blackmail?
(2009) 62 Vand. L.Rev. 1623, 1630 (hereafter Fitzpatrick) [“[W]ithout objectors there would be
no adversarial ***118  testing of class action settlements at all.”].)


There is also reason to question the practical and policy advantages of the Eggert rule. It is true
that if absent class members do not want to be bound by a settlement or judgment, they can opt
out. But class members must decide whether to opt out before they have the opportunity to object
to the resolution of the class claims. That was the case here: Class members had to opt out of
the litigation by August 2013, but the trial court did not issue its proposed judgment until March
2014. The fact that absent class members who do not opt out of the litigation are bound by the
judgment is precisely the reason why the high court granted them the right to appeal in Devlin.
(Devlin, supra, 536 U.S. at p. 10, 122 S.Ct. 2005.)


Further, although a requirement that absent class members formally intervene for purposes of
appeal offers “a bright-line rule” (maj. opn., ante, at 228 Cal.Rptr.3d at p. 115, 409 P.3d at p. 289),
a rule that absent class members who appear and object at a settlement fairness hearing have the
right to appeal is similarly clear and orderly. Moreover, objecting at the fairness hearing, just like
intervention, puts the parties on sufficient notice regarding the nature of the objections and creates
a record for appeal.


There is a legitimate concern that the efficiencies of a class action would be defeated by “[m]eritless
objections” raised by “ ‘professional objectors.’ ” (Maj. opn., ante, at p. 228 Cal.Rptr.3d at p. 115,
409 P.3d at p. 289.) But, as Devlin explained, “the power to appeal is limited to those nonnamed
class members who have objected during the fairness hearing,” and such appeals must be limited
to the overruled objections. (Devlin, supra, 536 U.S. at p. 11, 122 S.Ct. 2005.) Indeed, studies
show that few class members in fact object to settlements. (Fitzpatrick, supra, 62 Vand. L.Rev.
at pp. 1630–1631 [noting that “the median number of objections to a settlement was three—well
less than one-tenth of one percent of class members”].) Although the possibility of lawyer-driven
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objector “blackmail” is real (id. at pp. 1633–1638), categorically denying objectors the right to
appeal may not offer the best solution. (See Vaughn v. Am. Honda Motor Co. (5th Cir. 2007) 507
F.3d 295, 300 [“[I]mposing too great a burden on an objector's right to appeal may discourage
meritorious appeals or tend to insulate a district court's judgment in approving a class settlement
from appellate *276  review.”]; Fitzpatrick, at p. 1638 [“To believe that class action objectors have
the power to blackmail class counsel is not, of course, to say that all objections are an attempt to
do so. Courts and commentators note that objectors can serve a very positive role in class action
settlements by bringing attention to flaws in those settlements.”].)


Instead of restricting the right to appeal, courts and class counsel can invoke other mechanisms
to limit the ability of professional objectors to delay class action settlements, such as imposing
sanctions for frivolous appeals, expediting appeals, or requiring objectors to post a bond before
taking an appeal. These approaches, among others, have been employed to varying degrees in
federal class action practice. (See Lopatka & Smith, Class Action Professional Objectors: What to
Do About Them? (2012) 39 Fla. St. U. L.Rev. 865, 896–918.) Other solutions can be implemented
through legislation or amendments to court rules. For example, as amicus curiae Consumer
Attorneys of California notes, the Advisory Com. on Federal Rule of Civil Procedure 23 (28
U.S.C.) recently proposed changes requiring objectors to state whether their objection “applies
only to the objector, to a specific subset of the class, or to the entire class, and also state with
specificity the **292  grounds ***119  for the objection.” (Advisory Com. on Civil Rules, Rep.
of the Advisory Com. on Civil Rules (May 12, 2016) p. 3underscoring omitted.)


I express no definitive view on the merits of these alternatives. I simply note that the rule announced
more than 75 years ago in Eggert may no longer strike an appropriate balance among the competing
policy concerns raised by this case. Many courts in California and other jurisdictions have declined
to follow Eggert’s rule. (Maj. opn., ante, at pp. 228 Cal.Rptr.3d at pp. 113, 114-115, 409 P.3d at
pp. 286-287, 288.) The Legislature may wish to revisit this issue in light of the current landscape
of class action practice.


All Citations


4 Cal.5th 260, 409 P.3d 281, 228 Cal.Rptr.3d 106, 18 Cal. Daily Op. Serv. 974, 2018 Daily Journal
D.A.R. 998


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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74 Cal.App.5th 932
Court of Appeal, First District, Division 2, California.


Andrew HUTCHESON, Petitioner,
v.


The SUPERIOR COURT OF ALAMEDA COUNTY, Respondent;
UBS Financial Services, Inc., Real Party in Interest.


A159861
|


Filed 2/7/2022


Synopsis
Background: Employee petitioned for writ of mandate seeking to require the Superior Court,
Alameda County, No. RG18894787, Winifred Smith, J., vacate order granting summary judgment
to employer in underlying Private Attorneys General Act (PAGA) alleging that employer did not
reimburse employees who were financial advisors for reasonable and necessary business expenses
for travel, mileage, education, entertainment, and marketing, and further failed to timely pay
commissions.


[Holding:] The Court of Appeal, Miller, J., held that relation back doctrine applied to the amended
complaint in the underlying action.


Petition granted.


Procedural Posture(s): On Appeal; Motion for Summary Adjudication.


West Headnotes (17)


[1] Labor and Employment Actions
The purpose of the Private Attorneys General Act (PAGA) is to increase the Labor and
Workforce Development Agency's (LWDA) limited enforcement capability by authorizing
aggrieved employees to enforce Labor Code provisions on the agency's behalf. Cal. Lab.
Code § 2698 et seq.(PAGA).
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[2] Labor and Employment Actions
Aggrieved employee who files a suit under Private Attorneys General Act (PAGA) acts
as the Labor and Workforce Development Agency's (LWDA) proxy, and represents the
same legal right and interest as the LWDA in a proceeding that is designed to protect the
public, rather than to benefit the plaintiff or other private parties. Cal. Lab. Code § 2698
et seq.(PAGA).


[3] Labor and Employment Actions
A representative action under the Private Attorneys General Act (PAGA) is a type of
qui tam action, and the Labor and Workforce Development Agency (LWDA), as the
government entity on whose behalf the plaintiff has filed suit is always the real party in
interest. Cal. Lab. Code § 2698 et seq.(PAGA).


[4] Labor and Employment Penalties
The civil penalties imposed under the Private Attorneys General Act (PAGA) are intended
to punish the wrongdoer and to deter future misconduct. Cal. Lab. Code § 2699(i).


[5] Labor and Employment Actions
An “aggrieved employee,” within meaning of the Private Attorneys General Act (PAGA),
is someone who was employed by the alleged violator and against whom one or more of
the alleged violations was committed. Cal. Lab. Code § 2699(a).


[6] Labor and Employment Conditions precedent
Providing the required notice of specific Labor Code provisions that were allegedly
violated to the Labor and Workforce Development Agency (LWDA) and the employer is a
mandatory precondition to bringing a Private Attorneys General Act (PAGA) claim. Cal.
Lab. Code §§ 2699(c), 2699.3(a)(1)(A).


[7] Labor and Employment Time to sue and limitations
A Private Attorneys General Act (PAGA) action is subject to a one-year statute of
limitations. Cal. Civ. Proc. Code § 340(a).
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[8] Limitation of Actions Amendment of Pleadings
Under the doctrine of relation back, a court deems an amended complaint to have been
filed at the time of an earlier complaint, for statute of limitations purposes.


[9] Limitation of Actions Amendment Restating Original Cause of Action
The relation back doctrine, for statute of limitations purposes, requires that the amended
complaint rest on the same general set of facts, involve the same injury, and involve the
same instrumentality or cause of injury.


[10] Limitation of Actions Substitution of parties
Relation back, for statute of limitations purposes, may apply to amendments that substitute
a plaintiff.


[11] Limitation of Actions Amendment of Pleadings
Relation back, for statute of limitations purposes, may apply to amended complaints.


[12] Limitation of Actions Amendment Restating Original Cause of Action
An amended complaint relates back to the original complaint for statute of limitations
purposes even if the plaintiff alleges a new legal theory or cause of action, so long as the
amended complaint is based on the same general set of facts.


[13] Limitation of Actions Amendment Restating Original Cause of Action
To determine whether an amended complaint rests on the same general set of facts for
purposes of the statute of limitations, the most important consideration is whether the
original pleading gave the defendant adequate notice of the claim.


[14] Limitation of Actions Nature of statutory limitation
Limitation of Actions Amendment Restating Original Cause of Action
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Policy behind statutes of limitations is to put defendants on notice of the need to defend
against a claim in time to prepare a fair defense on the merits; this policy is satisfied
when recovery under an amended complaint is sought on the same basic set of facts as
the original pleading.


[15] Appeal and Error De novo review
Court of Appeal reviews an order granting summary adjudication de novo.


[16] Labor and Employment Conditions precedent
Notice requirement in the Private Attorneys General Act (PAGA) serves two purposes:
it allows the Labor and Workforce Development Agency (LWDA) to decide whether
to allocate scarce resources to an investigation, and it allows the employer to submit
a response to the LWDA which can inform the agency's decision. Cal. Lab. Code §
2699.3(a).


[17] Labor and Employment Conditions precedent
Limitation of Actions Substitution of parties
Fact that second employee's required Private Attorneys General Act (PAGA) notice was
submitted after first employee's PAGA complaint was filed did not bar application of the
relation back doctrine to amended complaint that sought to substitute second employee
as the representative plaintiff in the PAGA action, since the Labor and Workforce
Development Agency (LWDA) and employer had notice of the alleged violations at issue
because the claims in the amended PAGA complaint rested on same general set of facts,
involved same injury, and referred to same instrumentality as the claims in the original
complaint filed by first employee. Cal. Civ. Proc. Code § 340(a); Cal. Lab. Code §
2699.3(a).


**62  Court: Alameda County Superior Court, Trial Judge: Hon. Winifred Y. Smith (Alameda
County Super. Ct. No. RG18894787)
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Opinion


Miller, J.


*935  The Legislature enacted the Private Attorneys General Act of 2004 (Lab. Code, 1  § 2698 et
seq., (PAGA)) for the “sole purpose” of increasing the limited capability of the State of California
to enforce violations of the Labor Code. (Kim v. Reins International California, Inc. (2020) 9
Cal.5th 73, 86, 259 Cal.Rptr.3d 769, 459 P.3d 1123 (Kim).) The statute authorizes “aggrieved
employees” to file lawsuits on behalf of the state seeking civil penalties for violations of the
Labor Code, and allocates 75 percent of the civil penalties recovered to the California Labor and
Workforce Development Agency (LWDA) and the remaining 25 percent to all employees affected
by the violation. (§ 2699, subd. (i); Moorer v. Noble L.A. Events, Inc. (2019) 32 Cal.App.5th 736,
742, 244 Cal.Rptr.3d 219.) PAGA requires that before filing suit, the so-called PAGA plaintiff must
submit notice of the alleged violations to the LWDA and to the employer. (§ 2699.3, subd. (a).)


1 All further statutory references are to the Labor Code unless otherwise specified.


*936  This case raises a narrow legal issue at the intersection of PAGA and the judicially **63
created doctrine of relation back, a doctrine which, in certain circumstances, deems the claims in
an amended complaint to have been filed on the date of the initial complaint for purposes of the
statute of limitations. In this appeal, an aggrieved employee (the first employee) submitted notice
of alleged Labor Code violations by his employer to the LWDA in compliance with PAGA and
subsequently filed a complaint in superior court alleging a PAGA claim. The first employee later
sought to amend his complaint to substitute in as the named plaintiff a different aggrieved employee
(the second employee) who had worked for the same employer. The issue before us is whether
the amended PAGA complaint (with the second employee as the named plaintiff) can relate back
to the original PAGA complaint where the second employee submitted his PAGA notice after the
original complaint was filed. At stake is the length of time for which the employer may be liable
for statutory civil penalties if the alleged violations of the Labor Code are proven to be true.


This issue was presented below in a motion for summary adjudication brought by the employer on
stipulated facts. The trial court granted the motion, concluding that the doctrine of relation back
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does not apply to PAGA claims in these circumstances. Because we conclude that the doctrine of
relation back may apply, we reverse.


FACTUAL AND PROCEDURAL BACKGROUND


A. Stipulated Facts
The parties stipulated to the following facts:


Larry Van Steenhuyse (the first employee) worked for UBS Financial Services, Inc. (UBS) as
a financial advisor. On December 22, 2017, he gave notice to the LWDA and UBS that he
intended to seek penalties under PAGA on behalf of himself and all aggrieved UBS financial
advisors in California for alleged Labor Code violations by UBS. He alleged that he and other
financial advisors routinely incurred reasonable and necessary business expenses for travel,
mileage, education, entertainment, and marketing, but were not reimbursed by UBS, in violation
of section 2802. He also alleged that UBS failed to timely pay commissions to him and other
financial advisors, in violation of section 204.


Van Steenhuyse did not receive any response from the LWDA within the statutorily required 65
days, and on the 66th day, February 26, 2018, as permitted by statute (§ 2699.3, subd. (a)(2)), he
filed suit in Alameda County Superior Court against UBS alleging a single cause of action for
penalties *937  under PAGA. The complaint, like the notice that Van Steenhuyse had submitted
to the LWDA and UBS, alleged that UBS violated section 2802, by failing to indemnify financial
advisors for business expenses, and violated section 204 with respect to the timely payment of
commissions.


Andrew Hutcheson (the second employee) also worked for UBS as a financial advisor until he
resigned his employment in December 2017. Like Van Steenhuyse, he gave notice to the LWDA
and UBS of his intent to seek penalties under PAGA on behalf of himself and all aggrieved UBS
financial advisors in California for UBS's alleged failure to reimburse business expenses and timely
pay commissions. Hutcheson submitted his notice on April 18, 2018, and did not receive any
response from the LWDA within 65 days, but he waited several months—until February 2019—to
file his suit against UBS. Like Van Steenhuyse, Hutcheson filed suit in Alameda County alleging
a single cause of **64  action seeking penalties under PAGA for alleged violations of sections
2802 and 204.


Van Steenhuyse's and Hutcheson's notices and complaints are worded almost identically, and they
make the same allegations of facts and theories concerning UBS's purported violations of sections
2802 and 204.
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B. Proceedings in the Trial Court
In March 2019, Hutcheson filed a motion to intervene in Van Steenhuyse's lawsuit and replace Van
Steenhuyse as the named plaintiff. 2  The parties stipulated to the filing of an amended complaint
that added Hutcheson as the named plaintiff and removed Van Steenhuyse. The parties also
stipulated to the dismissal of Van Steenhuyse's PAGA claim with prejudice and the dismissal of
Hutcheson's separate lawsuit without prejudice. What the parties could not agree upon was whether
the doctrine of relation back could apply.


2 According to the motion, Van Steenhuyse was “no longer able to bear the financial burden
and risk associated with serving as the named plaintiff in the litigation,” but was concerned
that dismissal of the complaint “would operate as res judicata with respect to all claims for
civil penalties” under PAGA based on the violations alleged in his complaint. Hutcheson
was “ready, willing and able to take over prosecution” of the action.


The amended complaint alleged that under the doctrine of relation back the statute of limitations for
Hutcheson's claim as substitute plaintiff extended back to December 22, 2016, which was one year
before Van Steenhuyse submitted his notice of intent. UBS disputed that the doctrine of relation
back *938  applied, and the parties agreed to submit the issue for resolution by the trial court in a
motion for summary adjudication to be filed by UBS based on stipulated facts. 3


3 The motion for summary adjudication was filed under section 437c, subdivision (t), of the
Code of Civil Procedure, which authorizes a party to move for summary adjudication “of a
legal issue ... that does not completely dispose of a cause of action.”


In its motion, UBS argued that Hutcheson was barred from recovering PAGA penalties for
any alleged Labor Code violations that occurred before December 19, 2017, one year and 65
days before Hutcheson had filed his own suit. UBS argued that the amended complaint did not
meet the general requirements for relation back, and even if it did, the doctrine could not apply
because Hutcheson had not submitted his PAGA notice until after Van Steenhuyse filed suit.
UBS contended that Hutcheson was attempting to circumvent the PAGA notice requirement by
benefiting from a complaint that was filed before he submitted his notice.


The trial court granted the motion. The court presumed, without deciding, that the general
requirements for relation back had been met, and ruled that even so, the doctrine did not apply
because allowing relation back would frustrate the Legislature's intent of requiring notice under
section 2699.3, subdivision (a), as a precondition to filing a PAGA action. Hutcheson filed a
petition for writ of mandate, which raises the narrow issue whether relation back can apply in the
circumstances here, where a proposed substitute plaintiff submitted PAGA notice after the filing
of the original complaint. 4
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4 We summarily denied Hutcheson's petition after preliminary briefing. Hutcheson then filed
a petition for review in our Supreme Court, which was granted. The matter was transferred
back to us with instructions to direct the superior court to show cause, which we have done.
The matter has now been fully briefed, and we have had the benefit of oral argument.


**65  DISCUSSION


A. Applicable Law and Standard of Review


1. PAGA
[1]  [2]  [3] The purpose of PAGA is to increase the LWDA's limited enforcement capability by
authorizing aggrieved employees to enforce Labor Code provisions on the agency's behalf. (Kim,
supra, 9 Cal.5th at p. 86, 259 Cal.Rptr.3d 769, 459 P.3d 1123.) An aggrieved employee who files
a suit under PAGA acts as the LWDA's proxy, and represents the “same legal right and interest
as [the LWDA] in a proceeding that is designed to protect the public,” rather than to benefit the
plaintiff or other private parties. ( *939  Amalgamated Transit Union, Local 1765, AFL-CIO v.
Superior Court (2009) 46 Cal.4th 993, 1003, 95 Cal.Rptr.3d 605, 209 P.3d 937 (Amalgamated).) A
representative action under PAGA is “a type of qui tam action,” and the LWDA, as the government
entity on whose behalf the plaintiff has filed suit “is always the real party in interest.” (Iskanian
v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348, 382, 173 Cal.Rptr.3d 289, 327
P.3d 129.)


[4] The civil penalties imposed under PAGA “ ‘ “are intended to punish the wrongdoer and to
deter future misconduct.” ’ ” (Kim, supra, 9 Cal.5th at p. 86, 259 Cal.Rptr.3d 769, 459 P.3d 1123.)
The portion of the civil penalties paid to the LWDA supplement the agency's funding for enforcing
labor laws and for educating “employers and employees about their rights and responsibilities”
under the Labor Code. (§ 2699, subd. (i).)


The provisions of PAGA that pertain to the issue before us concern the prerequisites for standing,
the requirement of notice, and the statute of limitations. We describe them briefly.


[5] First, standing. The Labor Code establishes two criteria for standing as an “aggrieved
employee” who can represent the state as a PAGA plaintiff and sue “on behalf of himself or
herself and other current or former employees.” (§ 2699, subd. (a).) An aggrieved employee is
“someone ‘who was employed by the alleged violator’ and ‘against whom one or more of the
alleged violations was committed.’ ” (Kim, supra, 9 Cal 5th at pp. 83-84, 259 Cal.Rptr.3d 769, 459
P.3d 1123, quoting § 2699, subd. (c)); see also Williams v. Superior Court (2017) 3 Cal.5th 531,
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546, 220 Cal.Rptr.3d 472, 398 P.3d 69 [standing provision in PAGA allows suit to be “brought
by any ‘aggrieved employee’ ”].)


[6] Second, notice. An employee who meets the standing requirements in section 2699,
subdivision (c) and who seeks PAGA penalties must notify the LWDA and the employer of
the specific Labor Code provisions that the employer allegedly violated, as well as the facts
and theories supporting the claim. (§ 2699.3, subd. (a)(1)(A).) Then, “[i]f the [A]gency does
not investigate, does not issue a citation, or fails to respond to the notice within 65 days, the
employee may sue. (§ 2699.3, subd. (a)(2).)” (Kim, supra, 9 Cal.5th at p. 81, 259 Cal.Rptr.3d 769,
459 P.3d 1123.) Providing the required notice “is a mandatory precondition to bringing a PAGA
claim.” (Esparza v. Safeway, Inc. (2019) 36 Cal.App.5th 42, 59, 247 Cal.Rptr.3d 875 (Esparza).)


[7] Finally, a PAGA action is subject to a one-year statute of limitations. (Brown v. Ralphs Grocery
Co. (2018) 28 Cal.App.5th 824, 239 Cal.Rptr.3d 519 (Brown), citing Code Civ. Proc. § 340, subd.
(a).) The 65-day period following notice to the LWDA and employer is “not counted as part of
the time limited for the commencement of the civil action to recover penalties” under PAGA. (§
2699.3, subd. (d).)


**66  *940  2. Relation Back
[8]  [9] Under the doctrine of relation back, a court deems an amended complaint to have been
filed at the time of an earlier complaint. The doctrine requires that the amended complaint rest
on the same general set of facts, involve the same injury, and involve the same “instrumentality”
or cause of injury. (Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 408-409, 87 Cal.Rptr.2d 453,
981 P.2d 79.)


[10] Relation back may apply to amendments that substitute a plaintiff. (Branick v. Downey
Savings & Loan Assn. (2006) 39 Cal.4th 235, 243, 46 Cal.Rptr.3d 66, 138 P.3d 214.) For example,
if a plaintiff is determined to have lacked standing, or if a plaintiff loses standing after the complaint
is filed, the plaintiff may amend the complaint to substitute a new plaintiff with standing. (Ibid.)


[11]  [12]  [13]  [14] Relation back may apply to amended complaints. An amended complaint
relates back to the original complaint even if the plaintiff alleges a new legal theory or cause
of action, so long as the amended complaint is based on the same general set of facts. (Pointe
San Diego Residential Community, L.P. v. Procopio, Cory, Hargreaves & Savitch, LLP (2011)
195 Cal.App.4th 265, 277, 125 Cal.Rptr.3d 540.) To determine whether an amended complaint
rests on the same general set of facts for purposes of the statute of limitations, the most important
consideration is whether the original pleading gave the defendant adequate notice of the claim.
(Ibid.) “ ‘The policy behind statutes of limitations is to put defendants on notice of the need to
defend against a claim in time to prepare a fair defense on the merits. This policy is satisfied



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042160849&pubNum=0007052&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&fi=co_pp_sp_7052_546&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_546

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699.3&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699.3&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050556399&pubNum=0007052&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&fi=co_pp_sp_7052_81&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_81

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050556399&pubNum=0007052&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&fi=co_pp_sp_7052_81&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_81

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048451514&pubNum=0007053&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&fi=co_pp_sp_7053_59&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_59

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048451514&pubNum=0007053&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045885965&pubNum=0007047&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045885965&pubNum=0007047&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2045885965&pubNum=0007053&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS340&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699.3&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699.3&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999192569&pubNum=0004040&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&fi=co_pp_sp_4040_408&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_408

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999192569&pubNum=0004040&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&fi=co_pp_sp_4040_408&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_408

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009603854&pubNum=0004040&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&fi=co_pp_sp_4040_243&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_243

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009603854&pubNum=0004040&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&fi=co_pp_sp_4040_243&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_243

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009603854&pubNum=0004040&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025255621&pubNum=0004041&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&fi=co_pp_sp_4041_277&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_277

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025255621&pubNum=0004041&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&fi=co_pp_sp_4041_277&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_277

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025255621&pubNum=0004041&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&fi=co_pp_sp_4041_277&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_277

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025255621&pubNum=0004041&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Hutcheson v. Superior Court, 74 Cal.App.5th 932 (2022)
290 Cal.Rptr.3d 60, 22 Cal. Daily Op. Serv. 1537, 2022 Daily Journal D.A.R. 1399


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 10


when recovery under an amended complaint is sought on the same basic set of facts as the original
pleading.’ ” (Ibid.)


3. Standard of Review
[15] We review an order granting summary adjudication de novo. (Tucker Ellis LLP v. Superior
Court (2017) 12 Cal.App.5th 1233, 1240, 220 Cal.Rptr.3d 382.)


B. Analysis
Hutcheson argues that the amended complaint alleges the same general set of facts as Van
Steenhuyse's original complaint (UBS's failure to reimburse financial advisors for necessary
business expenditures and its failure to timely pay commissions), alleges the same injury (the
deprivation of Labor Code rights under sections 2802 and 204, giving rise to PAGA civil
penalties), and refers to the same instrumentality (that is, the cause of injury was UBS's unlawful
*941  reimbursement and compensation policies). Hutcheson and Van Steenhuyse met the notice
requirement for PAGA plaintiffs: each provided notice of the pertinent facts and theories to
the LWDA and to UBS, though Hutcheson provided his notice about four months after Van
Steenhuyse. Hutcheson argues that because he and Van Steenhuyse pleaded their claims on behalf
of the LWDA, which was the real party in interest, the substitution of Hutcheson as plaintiff did
not prejudice UBS, which had been on notice of the claims since Van Steenhuyse alleged them
in his December 2017 PAGA notice almost two years before UBS stipulated to the filing of the
amended complaint. Hutcheson contends this is enough for relation back.


Like the trial court, we presume without deciding that the three criteria for relation back are met.
But unlike the trial court, we conclude that PAGA does not bar the application of the doctrine in
this case.


At the time Van Steenhuyse filed his original complaint, in February 2018, Hutcheson met the
standing requirements **67  for an aggrieved employee under section 2699, subdivision (c). That
is because Hutcheson was a former employee of UBS, and the alleged violations had also been
committed against him. (Kim, supra, 9 Cal.5th at pp. 83-84, 259 Cal.Rptr.3d 769, 459 P.3d 1123.)
Although the LWDA was the real party in interest in Van Steenhuyse's case, Hutcheson, like Van
Steenhuyse, was an aggrieved employee for purposes of Van Steenhuyse's case: he stood to recover
civil penalties if Van Steenhuyse's case were proved. Hutcheson could not himself have filed suit
in February 2018, because he had not submitted the required notice under section 2699.3, but he
fulfilled the notice requirement shortly thereafter. Indeed, by the time he substituted in for Van
Steenhuyse as plaintiff in this case, he had filed his own suit. 5  The substitution of Hutcheson for
Van Steenhuyse does not expand the scope of the original complaint filed by Van Steenhuyse. The
LWDA remains the real party in interest, and UBS has had notice since December 2017 of the
facts and theories underlying the claims.
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5 There is apparently no dispute that Hutcheson gave timely notice under PAGA and that his
separately-filed lawsuit was timely filed. The parties disagree as to the time period covered
by his suit, but we need not address that issue.


UBS correctly points out that nothing in the statutory language of PAGA explicitly permits
Hutcheson to take over Van Steenhuyse's action. But nothing in the statute prohibits it, either. The
submission of notice to the LWDA and the employer is a mandatory precondition for acting as
plaintiff in a PAGA suit, and Hutcheson met that requirement before he became a plaintiff in his
own suit, and before he became a plaintiff in the suit that Van Steenhuyse had filed. We see no
bar to Van Steenhuyse, who acts as the proxy of the LWDA, substituting a qualified plaintiff to
take his place as the LWDA's proxy.


*942  Further, to conclude otherwise would create a “hurdle[ ] that impede[s] the effective
prosecution of representative PAGA actions,” thereby “undermin[ing] the Legislature's
objectives.” (Kim, supra, 9 Cal.5th at p. 87, 259 Cal.Rptr.3d 769, 459 P.3d 1123.) Our Supreme
Court has made clear that “allow[ing] employers to reduce their liability for civil penalties, without
state oversight” by curtailing a plaintiff's ability to pursue PAGA claims is “contrary to PAGA's
goal of strengthening Labor Code enforcement.” (Id. at p. 88, 259 Cal.Rptr.3d 769, 459 P.3d
1123.) Thus, in Kim, the Supreme Court held that plaintiffs do not lose standing to bring PAGA
representative claims even when they settle their individual claims for relief. (Id. at p. 90, 259
Cal.Rptr.3d 769, 459 P.3d 1123.)


We are not persuaded by UBS's arguments that relation back could not apply here. UBS's
arguments appear to rest on the contention that the sole effect of the LWDA's lack of response to
Hutcheson's notice was that Hutcheson was deputized to bring a particular action on the LWDA's
behalf covering a particular period that was defined by Hutcheson's notice. We take a broader view
of the potential role of an aggrieved employee who has provided PAGA notice, just as other courts
have done in recent decisions. For example, in Amaro v. Anaheim Arena Management, LLC (2021)
69 Cal.App.5th 521, 284 Cal.Rptr.3d 566 (Amaro), the Court of Appeal held that a PAGA plaintiff
may release PAGA claims outside the limitations period of her own PAGA claim by means of a
court-approved settlement. (Id. at p. 543, 284 Cal.Rptr.3d 566.) Although the settling plaintiff in
Amaro did not submit her PAGA notice until February 2017 (id. at p. 541, 284 Cal.Rptr.3d 566),
the settlement **68  could properly release similar PAGA claims that were covered by complaints
that had been filed earlier by other plaintiffs, including one filed in December 2014. (Id. at pp.
529-530, 284 Cal.Rptr.3d 566.) In so ruling, the court rejected the suggestion that a plaintiff's
notice under PAGA “established the temporal scope” of the plaintiff's authority to act on behalf
of the LWDA, such that plaintiffs are authorized only to pursue or settle PAGA claims that arise
within the year before notice was submitted. (Id. at p. 543, 284 Cal.Rptr.3d 566.) The Court of
Appeal observed that nothing in the statute prohibited the settling plaintiff from releasing PAGA
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claims beyond the limitations period of her claim, and concluded that allowing her to do so was
consistent with PAGA's purposes. (Id. at p. 541, 284 Cal.Rptr.3d 566.)


In Moniz v. Adecco USA, Inc. (2021) 72 Cal.App.5th 56, 287 Cal.Rptr.3d 107 our colleagues in
Division Four likewise took an expansive view of the role of a PAGA plaintiff as a proxy of the
state. The court held that, given the premise that PAGA allows concurrent separate lawsuits, it
follows that where two PAGA actions involve overlapping claims and settlement is proposed in
one of them, the representative plaintiff in the other action “may seek to become a party to the
settling action and appeal the fairness of the settlement as part of his or her role as an effective
advocate for the state.” (Id. at p. 73, 287 Cal.Rptr.3d 107.)


*943  UBS argues that in light of what it takes to be the limited scope of Hutcheson's deputization,
allowing Hutcheson to “take over Van Steenhuyse's claim” by means of relation back would
“reflect an impermissible assignment” by Van Steenhuyse to Hutcheson of a claim in which
Van Steenhuyse had no assignable interest. UBS relies on Amalgamated, in which our Supreme
Court rejected the argument of labor unions who sought to sue under PAGA as the assignees of
more than 150 aggrieved employees. (Amalgamated, supra, 46 Cal.4th at pp. 998-999, 1003, 95
Cal.Rptr.3d 605, 209 P.3d 937.) Our Supreme Court ruled that these purported assignments were
invalid because the employees had no assignable interests. (Id. at p. 1003, 95 Cal.Rptr.3d 605,
209 P.3d 937.) Recognizing that that under Civil Code section 954, a cause of action is assignable
“if it arises out of a legal obligation or a violation of a property right,” our high court held that
PAGA “does not create property rights or any other substantive rights” and that because aggrieved
employees have no property rights in their PAGA claims, they cannot assign them to others. (Ibid.
[noting that the court had previously held that “the right to recover a statutory penalty may not
be assigned”].) Further, the union could not sue on behalf of its members under the doctrine of
associational standing because the union was not an “aggrieved employee” as defined by PAGA
and could not satisfy the requirements for PAGA standing. (Id. at pp. 1004-1005, 95 Cal.Rptr.3d
605, 209 P.3d 937.)


But Amalgamated is unlike this case, where there is no issue of assignment. Van Steenhuyse does
not purport to assign his PAGA claim to Hutcheson or anyone else. Van Steenhuyse and Hutcheson
each have standing as aggrieved employees and the LWDA remains the real party in interest in
this lawsuit regardless of the identity of the named plaintiff.


[16] UBS also argues that application of the relation back doctrine would frustrate the Legislature's
intent to require compliance with administrative procedures (that is, the notice requirement of
section 2699.3, subdivision (a), as a condition to filing suit). We disagree. Notice serves two
purposes: it allows the LWDA “to decide whether to allocate scarce resources to an **69
investigation,” and it allows the employer to submit a response to the LWDA which can inform
the agency's decision. (Williams, supra, 3 Cal.5th at p. 546, 220 Cal.Rptr.3d 472, 398 P.3d 69,



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054585598&pubNum=0007047&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2055067064&pubNum=0007047&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2055067064&pubNum=0007047&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228328&pubNum=0004040&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228328&pubNum=0004040&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&fi=co_pp_sp_4040_998&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_998

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228328&pubNum=0004040&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&fi=co_pp_sp_4040_998&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_998

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228328&pubNum=0004645&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228328&pubNum=0004645&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS954&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228328&pubNum=0004040&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228328&pubNum=0004645&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228328&pubNum=0004645&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228328&pubNum=0004040&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699.3&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042160849&pubNum=0007052&originatingDoc=I7d714750888011ec9655a5a0da21c5fc&refType=RP&fi=co_pp_sp_7052_546&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_546





Hutcheson v. Superior Court, 74 Cal.App.5th 932 (2022)
290 Cal.Rptr.3d 60, 22 Cal. Daily Op. Serv. 1537, 2022 Daily Journal D.A.R. 1399


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


citing § 2699.3, subd. (a)(1)(B).) Those purposes have been met here: the LWDA and UBS have
had notice of the alleged violations at issue in this case since Van Steenhuyse submitted his notice
in December 2017.


UBS relies on Brown, supra, 28 Cal.App.5th 824, 239 Cal.Rptr.3d 519, a case that lends it little
support. In Brown, the Court of Appeal concluded that later-noticed PAGA claims could relate back
to the adequately noticed and alleged claim in an earlier complaint, even if the later-noticed claims
alleged violations of different sections of the Labor Code. (Id. at pp. 841-842, 239 Cal.Rptr.3d 519.)
The matter was *944  remanded for the trial court to consider whether the later-noticed claims
rested on the same set of facts, involved the same injury, and referred to the same instrumentality
as the original claim. (Ibid.)


UBS also relies on Esparza, supra, 36 Cal.App.5th at page 61, 247 Cal.Rptr.3d 875, which is
nothing like the case before us. In Esparza, a plaintiff asserted a PAGA claim for the first time in
a second amended complaint, filed two years after the original complaint. The Court of Appeal
concluded that the PAGA claim had properly been struck by the trial court as untimely. (Id. at p. 47,
247 Cal.Rptr.3d 875.) The LWDA had received no notice before the original complaint was filed,
and the notice that was eventually provided to the LWDA was untimely because it was submitted
more than a year after the allegedly illegal practice had ended. (Id. at p. 60, 247 Cal.Rptr.3d 875.)
Here, in contrast, the LWDA and UBS received notice of the alleged violation before the original
complaint was filed, and while the practices at issue were still in force.


In arguing that relation back would frustrate the PAGA notice requirement, UBS complains that
allowing relation back grants Hutcheson “more time to recover civil penalties than the LWDA
itself would have.” It is true that if the amendment relates back, then Hutcheson and the LWDA
can potentially recover penalties over a longer period than they could under Hutcheson's separate
complaint, which was filed in February 2019. But relation back would not grant the LWDA or
Hutcheson or any other aggrieved employees the potential for any more than they had under Van
Steenhuyse's original complaint, which was filed in February 2018. And if relation back does not
apply, UBS avoids exposure to potential liability for civil penalties over some period of time,
simply because Van Steenhuyse relinquished his role as a representative plaintiff. The result would
be a weakening of the punitive and deterrent force of PAGA. To bar the application of relation back
would therefore be “contrary to PAGA's goal of strengthening Labor Code enforcement.” (Kim,
supra, 9 Cal.5th at p. 88, 259 Cal.Rptr.3d 769, 459 P.3d 1123.) 6


6 UBS refers to several PAGA decisions issued by federal courts. These opinions are not
binding on this court. Moreover, they are all distinguishable from this case. For example,
UBS cites cases in which courts did not permit a PAGA claim to relate back to a civil
complaint that was filed before the LWDA or employer had received statutory notice as
required by PAGA. Here, however, the LWDA and UBS were on notice of the claims from
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Van Steenhuyse's original notice. (See, e.g., Culley v. Lincare Inc. (E.D.Cal. 2017) 236
F.Supp.3d 1184, 1192 [a plaintiff's PAGA claims cannot relate back to a complaint that the
plaintiff filed before the LWDA or employer had notice of the PAGA claims]; Mazzei v. Regal
Entertainment Group (C.D.Cal. 2013) 2013 WL 6633079, *4-5 [new plaintiff's PAGA claims
cannot relate back to a complaint filed by a different plaintiff who had not timely submitted
PAGA notice]; Harris v. Vector Marketing Corp. (N.D.Cal. 2010) 2010 WL 56179, *2-3 [no
relation back of amended complaint where plaintiff (1) alleged a PAGA claim in original
complaint but had not satisfied the notice requirement, (2) later submits notice—but only
after the limitations period has expired, and (3) amends complaint and seeks to have the
amended complaint relate back to the original]; Moreno v. Autozone, Inc. (N.D.Cal. 2007)
2007 WL 1650942, *4 [similar to Harris].)
UBS also cites cases in which federal courts disallow the substitution of a plaintiff in a PAGA
case, but in those cases the proposed substitute plaintiff did not provide PAGA notice until
more than one year after the termination of employment, which was after the expiration of
the statute of limitations. (Bush v. Vaco Technology Services, LLC (N.D.Cal. 2018) 2018
WL 2047807, *13; Estate of Harrington v. Marten Transport Ltd. (C.D.Cal. 2017) 2017 WL
5513635, *4.) That is not the case here, where Hutcheson submitted his notice only a few
months after he left his employment, well within the statute of limitations.
Another case on which UBS relies, Wong v. AT & T Mobility Services LLC (C.D.Cal. 2012)
2012 WL 8527485, is distinguishable because it arose where the original plaintiff (unlike
Van Steenhuyse) failed to provide effective notice under PAGA and sought to substitute in
“a new, unidentified aggrieved employee” who had not yet begun the PAGA notice process.
(Id. at *3.)


**70  *945  [17] In sum, we conclude that if the trial court finds that the claims in the amended
PAGA complaint here rest on the same general set of facts, involve the same injury, and refer to the
same instrumentality as the claims in the original complaint filed by Van Steenhuyse (which the
trial court presumed to be the case, and which UBS does not contest in connection with this writ
proceeding), then the relation back doctrine applies, and Hutcheson can assert claims on behalf
of the LWDA for violations going back to December 22, 2016. In other words, the mere fact that
Hutcheson's PAGA notice was submitted after Van Steenhuyse's does not bar the application of
the doctrine of relation back to an amended complaint that seeks to substitute Hutcheson as the
representative plaintiff in this action.


DISPOSITION


The petition for writ of mandate is granted. Let a peremptory writ of mandate issue, directing
respondent court to vacate its order of February 21, 2020 granting real party in interest's motion
for summary adjudication, and to enter a new order denying the motion. Costs are awarded to
petitioner.
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WE CONCUR:


Richman, Acting P.J.


Stewart, J.


All Citations
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Synopsis
Background: Consumers brought putative class action under Class Action Fairness Act (CAFA)
alleging that automobile manufacturer and its affiliate made misstatements regarding fuel
efficiency of their vehicles. The United States District Court for the Central District of California,
George H. Wu, J., 2014 WL 12603199, certified nationwide class for purposes of settlement and
preliminarily approved settlement, and denied motion to stay and motion to amend, 2014 WL
12601476. Some consumers appealed. The Court of Appeals, 881 F.3d 679, vacated and remanded.
Rehearing en banc was granted.
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Holdings: The Court of Appeals, Nguyen, Circuit Judge, held that:


[1] whether fuel economy statements in Monroney stickers and nationwide advertising were in
fact inaccurate and whether automobile manufacturers knew that its fuel economy statements
were false or misleading were common issues that turned on common course of conduct by
manufacturers, satisfying class action predominance requirement;


[2] potential individual questions of reliance for used-car purchasers did not predominate;


[3] neither district court nor class counsel were obligated to address choice-of-law issues beyond
those raised;


[4] potential differences in Virginia law were not so substantial as to predominate over other
common issues or to preclude certification;


[5] due process rights of lead plaintiff in Virginia class action were not violated by transfer of
action to California;


[6] co-counsel relationship between class counsel and defense counsel in future, unrelated case
did not present conflict;


[7] notice had been provided in reasonable manner and otherwise was fair, reasonable, and
adequate; and


[8] district court did not abuse its discretion in using lodestar multiplier in calculating attorney fees.


Affirmed.


Ikuta, Circuit Judge, filed dissenting opinion, in which Kleinfeld and M. Smith, Circuit Judges,
joined, and with which, Rawlinson, Circuit Judge, joined in part.


Procedural Posture(s): On Appeal; Motion for Final Approval of Class Action Settlement.


West Headnotes (53)


[1] Federal Courts Class actions
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In light of the strong judicial policy that favors settlements, particularly where complex
class action litigation is concerned, the Court of Appeals performs an extremely limited
review of a district court's approval of a class settlement. Fed. R. Civ. P. 23.


11 Cases that cite this headnote


[2] Federal Courts Class actions
Parties seeking to overturn the approval of a class settlement must make a strong showing
that the district court clearly abused its discretion; as long as the district court applied the
correct legal standard to findings that are not clearly erroneous, the Court of Appeals will
affirm. Fed. R. Civ. P. 23.


3 Cases that cite this headnote


[3] Federal Courts Class actions
The Court of Appeals reviews for abuse of discretion a district court's decision to certify
a class for settlement purposes, limiting its review to whether the district court correctly
selected and applied the criteria of the governing Rule of Civil Procedure. Fed. R. Civ.
P. 23.


2 Cases that cite this headnote


[4] Federal Courts Costs and attorney fees
The Court of Appeals reviews for abuse of discretion a district court's award of attorney's
fees and costs to class counsel as well as its method of calculating the fees. Fed. R. Civ.
P. 23.


7 Cases that cite this headnote


[5] Federal Courts Class actions
Federal Courts Costs and attorney fees
The factual findings underlying the decisions to certify a class for settlement purposes,
a district court's award of attorney's fees and costs to class counsel, and the method of
calculating the fees are reviewed for clear error. Fed. R. Civ. P. 23.


6 Cases that cite this headnote


[6] Federal Civil Procedure Superiority, manageability, and need in general
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In deciding whether to certify a litigation class, a district court must be concerned with
manageability at trial. Fed. R. Civ. P. 23.


26 Cases that cite this headnote


[7] Federal Civil Procedure Superiority, manageability, and need in general
Manageability is not a concern in certifying a settlement class where, by definition, there
will be no trial. Fed. R. Civ. P. 23.


17 Cases that cite this headnote


[8] Federal Civil Procedure Identification of class;  subclasses
In deciding whether to certify a settlement class, a district court must give heightened
attention to the definition of the class or subclasses. Fed. R. Civ. P. 23.


27 Cases that cite this headnote


[9] Federal Civil Procedure Common interest in subject matter, questions and relief; 
 damages issues
The class action predominance inquiry tests whether proposed classes are sufficiently
cohesive to warrant adjudication by representation. Fed. R. Civ. P. 23(b)(3).


16 Cases that cite this headnote


[10] Federal Civil Procedure Common interest in subject matter, questions and relief; 
 damages issues
The class action predominance requirement presumes that the existence of common issues
of fact or law have been established and focuses on whether the common questions present
a significant aspect of the case and they can be resolved for all members of the class
in a single adjudication; if so, there is clear justification for handling the dispute on a
representative rather than on an individual basis. Fed. R. Civ. P. 23(a)(2), 23(b)(3).


31 Cases that cite this headnote


[11] Federal Civil Procedure Common interest in subject matter, questions and relief; 
 damages issues
Class action predominance is not a matter of nose-counting; rather, more important
questions apt to drive the resolution of the litigation are given more weight in the
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predominance analysis over individualized questions which are of considerably less
significance to the claims of the class. Fed. R. Civ. P. 23(b)(3).


21 Cases that cite this headnote


[12] Compromise, Settlement, and Release Negotiation at arm's length; fraud or
collusion
Federal Civil Procedure Factors, grounds, objections, and considerations in general
On a proposal to certify a settlement class, the risk of collusion, among other concerns,
demands undiluted, even heightened, attention by a district court. Fed. R. Civ. P. 23.


[13] Federal Civil Procedure Identification of class;  subclasses
The adversarial nature of a trial ensures that class definitions will be tested and allows
the district court to adjust the class, informed by the proceedings as they unfold, but a
settlement lacks those safeguards, so unwarranted or overbroad settlement class definitions
must be blocked at certification to protect absentees; the focus is on whether a proposed
class has sufficient unity so that absent members fairly can be bound by decisions of class
representatives. Fed. R. Civ. P. 23(a) and (b).


9 Cases that cite this headnote


[14] Federal Civil Procedure Common interest in subject matter, questions and relief; 
 damages issues
The recovery secured through a class settlement cannot be the basis for finding that
common issues predominate. Fed. R. Civ. P. 23(b)(3).


1 Cases that cite this headnote


[15] Federal Civil Procedure Common interest in subject matter, questions and relief; 
 damages issues
Whether a proposed class is sufficiently cohesive to satisfy the class action predominance
requirement is informed by whether certification is for litigation or settlement; a class that
is certifiable for settlement may not be certifiable for litigation if the settlement obviates
the need to litigate individualized issues that would make a trial unmanageable. Fed. R.
Civ. P. 23(b)(3).


33 Cases that cite this headnote
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[16] Federal Civil Procedure Consumers, purchasers, borrowers, and debtors
Whether fuel economy statements in Monroney stickers and nationwide advertising
were in fact inaccurate and whether automobile manufacturers knew that their fuel
economy statements were false or misleading were common issues that turned on common
course of conduct by manufacturers, satisfying class action predominance requirement
in nationwide class action, since class members were exposed to uniform fuel-economy
misrepresentations and suffered identical injuries within only small range of damages. 15
U.S.C.A. § 1232; 49 U.S.C.A. § 32908(b); Fed. R. Civ. P. 23(b)(3); 49 C.F.R. § 575.401(c)
(4).


6 Cases that cite this headnote


[17] Federal Civil Procedure Consumers, purchasers, borrowers, and debtors
When misrepresentations are made as part of a nationwide, concerted marketing effort, it
does not make any difference to the class action predominance analysis whether consumers
encounter them in different guises. Fed. R. Civ. P. 23(b)(3).


[18] Federal Civil Procedure Common interest in subject matter, questions and relief; 
 damages issues
The need to address some individualized issues does not in and of itself defeat class action
predominance; the predominance inquiry is mainly concerned with the balance between
individual and common issues. Fed. R. Civ. P. 23(b)(3).


10 Cases that cite this headnote


[19] Federal Civil Procedure Common interest in subject matter, questions and relief; 
 damages issues
An individual question that would apply only to a subset of the class and would primarily
implicate trial management issues is not considered when conducting a predominance
analysis for a settlement class. Fed. R. Civ. P. 23(b)(3).


8 Cases that cite this headnote


[20] Compromise, Settlement, and Release Findings, Conclusions, and Determination
Costs, Fees, and Sanctions Findings, conclusions, and order
Federal Civil Procedure Hearing and determination;  decertification;  effect
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District court's orders certifying class, granting final settlement approval, and awarding
attorney's fees were sufficiently supported by its findings and reasoning that previously
had been provided on the record before issuing those orders. Fed. R. Civ. P. 23.


1 Cases that cite this headnote


[21] Federal Civil Procedure Consumers, purchasers, borrowers, and debtors
Potential individual questions of reliance for used-car purchasers did not predominate
in context of proposed settlement in nationwide class action alleging that fuel economy
statements in automobile manufacturers' uniform nationwide advertising were inaccurate
and manufacturers knew that their fuel economy statements were false or misleading;
consideration did not have to be given to whether manufacturers' advertising was
substantial enough to support inference of reliance and whether damages would have to be
calculated based on each consumer's willingness to pay for higher fuel efficiency because
fraud damages normally did not correlate with degree of reliance and automakers would be
liable for consumer's entire loss from higher-than-expected fuel costs, which easily could
be calculated on individual basis, if consumer established threshold level of reliance. Fed.
R. Civ. P. 23(b)(3).


[22] Federal Civil Procedure Common interest in subject matter, questions and relief; 
 damages issues
The mere fact that there might be differences in damage calculations is not sufficient to
defeat class certification. Fed. R. Civ. P. 23.


7 Cases that cite this headnote


[23] Federal Civil Procedure Consumers, purchasers, borrowers, and debtors
Neither district court nor class counsel were obligated to address choice-of-law issues
beyond those raised, and therefore nationwide class action alleging automakers made
advertising misrepresentations could not be decertified for lack of such analysis, where
application of California law did not give rise to constitutional problems, adequate
choice-of-law analysis was not presented below, explanation was not provided under
governmental interest test, and argument was not made that differences between consumer
protection laws precluded certification of settlement class. Fed. R. Civ. P. 23.


2 Cases that cite this headnote
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[24] Federal Courts Class actions
Subject to constitutional limitations and the forum state's choice-of-law rules, a court
adjudicating a multistate class action is free to apply the substantive law of a single state
to the entire class. Fed. R. Civ. P. 23.


11 Cases that cite this headnote


[25] Action What law governs
By default, California courts apply California law unless a party litigant timely invokes
the law of a foreign state, in which case it is the foreign law proponent who must shoulder
the burden of demonstrating that foreign law, rather than California law, should apply to
class claims.


14 Cases that cite this headnote


[26] Action What law governs
Under the governmental interest test for determining whether foreign law, rather than
California law, should apply, the proponent of foreign law must prove that (1) the law of
the foreign state materially differs from the law of California, meaning that the law differs
with regard to the particular issue in question; (2) a true conflict exists, meaning that each
state has an interest in the application of its own law to the circumstances of the particular
case; and (3) the foreign state's interest would be more impaired than California's interest
if California law were applied. Fed. R. Civ. P. 23.


13 Cases that cite this headnote


[27] Federal Civil Procedure Consumers, purchasers, borrowers, and debtors
Potential differences in Virginia law were not so substantial as to predominate over other
common issues or to preclude certification in nationwide class action under California law
alleging that fuel economy statements in automobile manufacturers' uniform nationwide
advertising were inaccurate and manufacturers knew that their fuel economy statements
were false or misleading, since class claims turned on automakers’ common course of
conduct, differing remedies did not preclude class certification, and no objector established
that law of any other states applied. Fed. R. Civ. P. 23(b)(3).


3 Cases that cite this headnote
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[28] Constitutional Law What law governs;  choice of law
Federal Courts Particular Transferable Cases
Due process rights of lead plaintiff in Virginia class action were not violated by transfer of
action to California as part of multidistrict litigation and district court's refusal to certify
Virginia subclass with recognized class representatives asserting Virginia causes of action;
although Virginia did not provide cross-jurisdictional tolling of statutes of limitations on
her claims, she could have opted out without any statute of limitations issues. U.S. Const.
Amend. 5; Fed. R. Civ. P. 23.


[29] Federal Courts Effect of transfer and subsequent proceedings
Supremacy Clause supported district court's refusal to certify Virginia subclass with
recognized class representatives asserting Virginia causes of action after transfer of action
to California as part of multidistrict litigation; although Virginia rule did not provide
cross-jurisdictional tolling of statutes of limitations, various procedural safeguards that
were necessary to bind absent class members, including notice, opportunity to be heard,
opportunity to opt out, and adequate representation were present. U.S. Const. art. 6, cl.
2; Fed. R. Civ. P. 23.


[30] Constitutional Law Class Actions
Because absent class plaintiffs face fewer litigation-related burdens than out-of-state
defendants in nonclass suits, the Due Process Clause need not and does not afford the
former as much protection from jurisdiction as it does the latter; to bind an absent plaintiff
concerning a claim for money damages or similar relief at law, the district court is obligated
to provide only minimal procedural due process protection. U.S. Const. Amend. 5; Fed.
R. Civ. P. 23.


[31] Antitrust and Trade Regulation What law governs;  territorial limitations
Constitutional Law What law governs;  choice of law
California had extensive contacts that satisfied due process requirement, in nationwide
class action alleging that fuel economy statements in automobile manufacturer's uniform
nationwide advertising were inaccurate and manufacturer knew that its fuel economy
statements were false or misleading, since manufacturer was incorporated and has its
principal place of business in California and roughly 10.7% of class vehicles were sold in
California. U.S. Const. Amend. 5; Fed. R. Civ. P. 23.
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[32] Constitutional Law Class Actions
Due process requires that the named plaintiff at all times adequately represent the interests
of the absent class members. U.S. Const. Amend. 5; Fed. R. Civ. P. 23(a)(4).


13 Cases that cite this headnote


[33] Federal Civil Procedure Representation of class;  typicality;  standing in general
The class action adequacy requirement serves to uncover conflicts of interest between
named parties and the class they seek to represent as well as the competency and conflicts
of class counsel. Fed. R. Civ. P. 23(a)(4).


25 Cases that cite this headnote


[34] Federal Civil Procedure Representation of class;  typicality;  standing in general
To determine whether the class action adequacy requirement has been satisfied, a court
considers whether (1) the named plaintiffs and their counsel have any conflicts of interest
with other class members and (2) whether the named plaintiffs and their counsel will
prosecute the action vigorously on behalf of the class. Fed. R. Civ. P. 23(a)(4).


35 Cases that cite this headnote


[35] Federal Civil Procedure Consumers, purchasers, borrowers, and debtors
Co-counsel relationship between class counsel and defense counsel in subsequent putative
class action suit against another vehicle manufacturer for alleged fraud regarding vehicle
emissions two years after settling prior unrelated nationwide class action alleging that fuel
economy statements in another automobile manufacturer's uniform nationwide advertising
were inaccurate and manufacturer knew that its fuel economy statements were false or
misleading did not present conflict, and therefore that relationship did not affect class
action adequacy requirement in prior case. Fed. R. Civ. P. 23(a)(4).


8 Cases that cite this headnote


[36] Compromise, Settlement, and Release Form, requisites, and sufficiency
Federal Civil Procedure Sufficiency
In nationwide class action alleging that fuel economy statements in automobile
manufacturer's uniform nationwide advertising were inaccurate and manufacturer knew
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that its fuel economy statements were false or misleading, notice had been provided
in reasonable manner and otherwise was fair, reasonable, and adequate, as required
for settlement to be binding as to class members who already were participating in
automakers’ voluntary reimbursement program, where very first page of long form notice
informed class members “If you previously received money under the [reimbursement
program], you may still be able to receive a payment from the Settlement.” Fed. R. Civ.
P. 23(e)(1), (2).


1 Cases that cite this headnote


[37] Compromise, Settlement, and Release Notice and Communications
Federal Civil Procedure Notice and Communications
Before a district court approves a class settlement, it is “critical” that class members receive
adequate notice. Fed. R. Civ. P. 23(e).


21 Cases that cite this headnote


[38] Compromise, Settlement, and Release Form, requisites, and sufficiency
Federal Civil Procedure Sufficiency
Class settlement notices must present information about a proposed settlement neutrally,
simply, and understandably. Fed. R. Civ. P. 23(e)(1).


[39] Compromise, Settlement, and Release Form, requisites, and sufficiency
Federal Civil Procedure Sufficiency
Notice is satisfactory if it generally describes the terms of the class action settlement in
sufficient detail to alert those with adverse viewpoints to investigate and to come forward
and be heard. Fed. R. Civ. P. 23(e).


23 Cases that cite this headnote


[40] Compromise, Settlement, and Release Form, requisites, and sufficiency
Federal Civil Procedure Sufficiency
Short form notice was adequate, as required for settlement to be binding as to class
members who already were participating in automakers’ voluntary reimbursement
program; after outlining some of the potential compensation, notice informed class
members that “[o]ther settlement benefits exist” and invited them to use an online
calculator to estimate their individual benefit under each of the various compensation
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options based on a host of personalized factors, and it “highly recommended” that
class members “use this reimbursement calculator to evaluate [their] options based on
[their] own circumstances before submitting a claim” after providing high-level overview
of process, including critical dates and explaining where class members could obtain
additional information, such as eligibility information and claim forms. Fed. R. Civ. P.
23(e).


1 Cases that cite this headnote


[41] Compromise, Settlement, and Release Form, requisites, and sufficiency
Federal Civil Procedure Sufficiency
Notice was adequate, as required for settlement to be binding as to class members who
already were participating in automakers’ voluntary reimbursement program, where notice
informed class members that “high mileage drivers may receive greater amounts by
participating in the Reimbursement Program.” Fed. R. Civ. P. 23(e).


[42] Compromise, Settlement, and Release Form, requisites, and sufficiency
Federal Civil Procedure Sufficiency
A settlement notice need not provide an exact forecast of the award each class member
would receive, let alone a detailed mathematical breakdown; it merely had to give class
members enough information so that those with adverse viewpoints could investigate and
come forward and be heard. Fed. R. Civ. P. 23(e).


5 Cases that cite this headnote


[43] Compromise, Settlement, and Release Processing and Payment of Claims;
Distribution of Funds
District court properly exercised its discretion in finding that some sort of claims process
was necessary in order to verify that claimant was current owner, former owner, or
current or former lessee of qualifying vehicle, in nationwide class action alleging that
fuel economy statements in automobile manufacturer's uniform nationwide advertising
were inaccurate and manufacturer knew that its fuel economy statements were false or
misleading, where automakers lacked complete information to determine identities of all
class members and amounts of their claims. Fed. R. Civ. P. 23.


1 Cases that cite this headnote
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[44] Compromise, Settlement, and Release Antitrust, trade regulation, fraud, and
consumer protection
Proposed settlement was fundamentally fair, adequate, and reasonable, and therefore
review was extremely limited in nationwide class action alleging that fuel economy
statements in automobile manufacturer's uniform nationwide advertising were inaccurate
and manufacturer knew that its fuel economy statements were false or misleading, where
settlement did not have sailing or kicker clauses, automakers successfully litigated a
reduction in fees, court made findings, class received tens of millions of dollars, settlement
had been negotiated over multiple mediation sessions with respected and experienced
mediator, class counsel were experienced, and class members had plenty of opportunities
to raise their concerns at seven hearings over 17 months. Fed. R. Civ. P. 23.


1 Cases that cite this headnote


[45] Federal Courts Compromise and Settlement
When a district court determines that a proposed settlement is fundamentally fair,
adequate, and reasonable, review is extremely limited; the Court of Appeals considers the
overall fairness of the settlement taken as a whole, rather than the individual component
parts, because neither the district court nor the Court of Appeals has the ability to delete,
modify or substitute certain provisions. Fed. R. Civ. P. 23(e).


5 Cases that cite this headnote


[46] Antitrust and Trade Regulation Attorney fees
District court properly exercised its discretion in calculating attorney fee award using
lodestar method in nationwide class action alleging that fuel economy statements
in automobile manufacturer's uniform nationwide advertising were inaccurate and
manufacturer knew that its fuel economy statements were false or misleading; automakers
paid attorneys’ fees separately from amount allocated to those covered by class, and it was
difficult to estimate settlement value's upper bound, and total amount of attorney's fees
awarded was far lower than 25% of settlement figure used as benchmark in many class
action cases. Fed. R. Civ. P. 23(e).


5 Cases that cite this headnote


[47] Attorneys and Legal Services Lodestar method
Attorneys and Legal Services Percentage method
Costs, Fees, and Sanctions Class actions
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Attorney's fees in class actions are determined using either the lodestar method or the
percentage-of-recovery method. Fed. R. Civ. P. 23.


18 Cases that cite this headnote


[48] Costs, Fees, and Sanctions Class actions
A lodestar calculation begins with the multiplication of the number of hours reasonably
expended by a reasonable hourly rate; the district court may then adjust the resulting
figure upward or downward to account for various factors, including the quality of the
representation, the benefit obtained for the class, the complexity and novelty of the issues
presented, and the risk of nonpayment.


5 Cases that cite this headnote


[49] Attorneys and Legal Services Lodestar method
Attorneys and Legal Services Percentage method
Costs, Fees, and Sanctions Class actions
In a class action case where the defendant provides monetary compensation to the
plaintiffs, a court has the discretion to employ either the lodestar method or the percentage-
of-recovery method when determining attorney fees. Fed. R. Civ. P. 23.


15 Cases that cite this headnote


[50] Costs, Fees, and Sanctions Class actions
When determining an attorney fee in a class action, a court employing the lodestar method
is not required to perform a “crosscheck” using the percentage method because the lodestar
method yields a fee that is presumptively reasonable; the percentage method is merely
a shortcut to be used in lieu of the often more time-consuming task of calculating the
lodestar, but only if the benefit to the class is easily quantified. Fed. R. Civ. P. 23.


17 Cases that cite this headnote


[51] Antitrust and Trade Regulation Attorney fees
District court did not abuse its discretion in using lodestar multiplier in calculating attorney
fees in nationwide class action alleging that fuel economy statements in automobile
manufacturer's uniform nationwide advertising were inaccurate and manufacturer knew
that its fuel economy statements were false or misleading; court applied multiplier of
1.5521 to fees for class counsel who assumed more risk than other firms by being one
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of first firms to take up cause before automakers announced fuel efficiency revisions,
court applied multiplier of 1.22 to fee award for other class counsel due to complexity and
volume of work that counsel engaged in order to diligently pursue case and develop its
primary theory of liability, and court applied downward multipliers of 27 to 80 percent to
lodestars for non-settling parties’ counsel because they had more minor role in multidistrict
litigation and did not participate in negotiating primary settlement. Fed. R. Civ. P. 23.


2 Cases that cite this headnote


[52] Costs, Fees, and Sanctions Equitable actions and proceedings
Where objectors do not add any new legal argument or expertise, and do not participate
constructively in the litigation or confer a benefit on the class, they are not entitled to an
award premised on equitable principles. Fed. R. Civ. P. 23.


[53] Antitrust and Trade Regulation Attorney fees
In nationwide class action alleging that fuel economy statements in automobile
manufacturer's uniform nationwide advertising were inaccurate and manufacturer knew
that its fuel economy statements were false or misleading, district court did not abuse
its discretion in denying fees to counsel who engaged in obstructive conduct throughout
litigation, including moving for discovery despite stay and moving to remand despite
ongoing multidistrict litigation, who made arguments that were detrimental to class, and
who did not meaningfully contribute to class settlement. Fed. R. Civ. P. 23.


Attorneys and Law Firms


*551  James B. Feinman (argued), James B. Feinman & Associates, Lynchburg, Virginia, for
Appellants James Ben Feinman, John Gentry, Linda Ruth Scott, Danielle Kay Gilleland, Joseph
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OPINION


NGUYEN, Circuit Judge, with whom THOMAS, Chief Judge, and W. FLETCHER, BERZON,
BYBEE, CHRISTEN, and HURWITZ, Circuit Judges, join in full, and with whom RAWLINSON,
Circuit Judge, joins except as to part of section III.B.3:


*552  We review five consolidated appeals from the district court's orders and judgment
certifying a nationwide settlement class, approving a settlement, and awarding attorney's fees
in a multidistrict litigation brought against defendants Hyundai Motor America and Kia Motors
America (the “automakers”) regarding alleged misrepresentations about their vehicles’ fuel
economy. After extensive litigation, the lead plaintiffs’ counsel (“class counsel”) and the
automakers (collectively, the “settling parties”) negotiated a settlement that *553  the district court
approved following eight months of confirmatory discovery. Objectors challenged the certification
order and fee awards on various grounds. Finding none of them persuasive, we affirm.


I. Factual and Procedural Background


On January 6, 2012, class counsel McCuneWright, LLP filed the first of the putative nationwide
class actions, Espinosa v. Hyundai Motor America, No. 12-cv-800, 2012 WL 30973 (C.D. Cal.
January 6, 2012). The Espinosa plaintiffs brought claims against Hyundai under California
consumer protection statutes and theories of common law fraud and negligent misrepresentation.
They alleged that Hyundai misled consumers throughout the United States by advertising inflated
fuel economy standards for the Hyundai Elantra and Sonata vehicle model years 2011–12 based
on inaccurate estimates that Hyundai provided to the Environmental Protection Agency (“EPA”).
After several motions to dismiss, amendments to the complaint, and class discovery, including
document production, depositions, and expert reports, the Espinosa plaintiffs moved to certify a
nationwide litigation class of purchasers of Hyundai Elantra and Sonata vehicles.


In November and December 2012, the district court held hearings on the contested class
certification motion in Espinosa. Although the court issued a tentative ruling declining to certify
a nationwide litigation class in light of potentially “material differences” among state laws, it
requested supplemental briefing and “did not make a final ruling.”


On November 2, 2012, less than four weeks before the Espinosa class certification hearing, the
automakers issued a press release announcing downward adjustments to the EPA fuel economy
estimates for certain of their 2011 through 2013 model year vehicles. Partially in response to an
EPA investigation, the automakers created a Lifetime Reimbursement Program (“Reimbursement
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Program”) to compensate owners and lessees of these vehicles for the higher fuel costs associated
with the revised fuel economy estimates.


The automakers’ announcement sparked a surge of litigation. At the time, Espinosa and one
other putative class action were the only cases pending against the automakers regarding
misrepresentations and omissions in their fuel-economy disclosures and advertisements. After the
announcement, several similar lawsuits were filed in state and federal courts around the country,
including two, Hunter v. Hyundai Motor America, No. 12-cv-1909, 2012 WL 5377169 (C.D.
Cal. filed Nov. 2, 2012), and Brady v. Hyundai Motor America, No. 12-cv-1930 (C.D. Cal. filed
Nov. 6, 2012), brought by class co-counsel Hagens Berman Sobol Shapiro, LLP, and three in
Virginia brought by attorney James B. Feinman. The federal cases were consolidated into a single
multidistrict litigation (“MDL”) in the Central District of California before the Honorable George
H. Wu. See 28 U.S.C. § 1407.


Meanwhile, Hyundai and the plaintiffs in Espinosa, Brady, and Hunter attended multiple
mediation sessions with a mediator whom the district court found to be “respected and
experienced.” On February 14, 2013, the parties announced a proposed nationwide settlement for
Hyundai vehicles affected by the fuel economy restatement. Kia joined this settlement-in-principle
shortly thereafter.


The district court appointed liaison counsel to act on behalf of the plaintiffs not participating
in the Espinosa, Brady, and Hunter cases (the “non-settling plaintiffs”) and to participate in
confirmatory discovery so that the non-settling plaintiffs could *554  objectively evaluate the
terms of the settlement. Confirmatory discovery lasted eight months and produced 300,000 pages
of documents and under-oath interviews of the automakers’ employees, including Hyundai's CEO.
Liaison counsel filed status reports with updates on the progress of confirmatory discovery and
the non-settling plaintiffs’ positions, and the court held several status conferences to discuss issues
that arose.


On December 23, 2013, the settling parties sought preliminary approval of the nationwide class
settlement and moved to certify a settlement class. The district court ordered multiple rounds
of briefing concerning the fairness of the settlement, sufficiency of the class notice, the claims
process, class certification, choice of law, and other issues. At four hearings held between
December 2013 and August 2014, the parties addressed concerns raised by the court sua sponte
as well as by objectors and other non-settling plaintiffs. In response to these concerns, the settling
parties twice revised the settlement agreement and notice provisions.


After issuing several detailed written rulings, the district court granted preliminary approval of
the settlement and certified the class for settlement purposes on August 29, 2014. The court
appointed Hagens Berman and McCuneWright as settlement class counsel. In September and
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October 2014, the district court held four additional hearings, at which it requested that the parties
make additional changes to the settlement notices and website, such as adding information about
the Reimbursement Program, and rewording the notices to make them easier to understand.


The amended settlement provided for class members to be notified of the settlement in four ways:
(1) a short form notice by mail; (2) an email notification; (3) settlement websites with the long
form notice; and (4) flyers provided by dealers. The settlement defined the class as all current and
former owners and lessees who bought or leased certain defined vehicles on or before November
2, 2012—the date that Defendants announced they were revising the EPA fuel economy estimates
of certain Hyundai and Kia vehicles.


Class members could receive compensation for relinquishing any claims they might have by
choosing one of four options:


1. a lump sum payment via a debit card, determined by vehicle type and model year, with the
cash value approximating the additional fuel cost over a 4.75-year period associated with the
revised fuel economy estimates;


2. a dealer service debit card worth 150% of the value of their lump sum payment for use at
Hyundai or Kia dealers;


3. a new car purchase certificate worth 200% of their lump sum payment for use in the purchase
of a new Hyundai or Kia vehicle by a class member or their immediate family; or


4. enrollment in the Reimbursement Program, which was extended as a result of the settlement
from December 31, 2013, to July 6, 2015.


As it had before the settlement, the Reimbursement Program provided recurring payments over
the entire period of ownership based on the updated fuel economy estimates, the number of miles
driven, and the price of gas in each geographic region, plus a 15% bonus for the inconvenience.
Class members already participating in the Reimbursement Program could continue to participate
and, in addition, receive a $ 100 or $ 50 lump sum payment depending on whether their vehicles
were owned or leased.


*555  The class notice websites, which the district court tested, offered an online calculator for
class members to estimate the benefit that they would receive through the Reimbursement Program
as compared with the lump sum payment options. Class members could submit their claims online
where the form would pre-populate with the class members’ information after they entered their
vehicle identification number and the unique identification number contained in their class notices.
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By the end of March 2015, with more than three months to go before the July 6, 2015, claims
deadline, the automakers reported to the district court that the total compensation they had paid
or expected to pay to the class members, based on the claims submitted, was more than $ 140
million. The Reimbursement Program accounted for more than $ 97 million of this compensation.
By May 31, 2015, more than a month before the claims deadline, the participation rate had grown
to 23.0%, reflecting 200,013 claims. And when the court included class members’ participation in
the Reimbursement Program in the analysis, the participation rate jumped to 64.5%.


In July 2014, one month before the settlement received preliminary approval, class counsel began
negotiating with the automakers over a fee award, assisted by the same experienced mediator who
had helped them reach the settlement agreement. In October 2014, they reached an agreement,
pursuant to which class counsel moved for an award of fees.


The district court expressed concern with the request by McCuneWright for a 3.0 lodestar
multiplier. On June 1, 2015, after supplemental briefing and an additional hearing, the court
awarded McCuneWright $ 2,850,000 in attorney's fees and $ 93,550.02 in costs based on a reduced
multiplier of 1.5521. On August 5, 2015, the court awarded Hagens Berman, class counsel in
Hunter and Brady, $ 2,700,000 in attorney's fees based on a lodestar multiplier of 1.22, and $
250,000 in costs. In addition, the court awarded fees and costs to 26 other firms that reflected
lodestar reductions of 27 to 80 percent, including an award of $ 1,257,000 in fees and $ 66,000
in costs to liaison counsel Girard Gibbs LLP. The court declined to award fees to Feinman for
his representation of the objecting plaintiffs in the three Virginia cases, finding that he “did not
meaningfully contribute to the class settlement” and that his “mostly meritless” objections “did
not serve to increase the settlement amount or otherwise benefit the class members.”


On June 11, 2015, after more than three years of litigation, including eight months of confirmatory
discovery, the court issued a 19-page order granting final approval of the class settlement. Various
objectors appealed the district court's orders certifying the class, approving the settlement, and
awarding attorney's fees. A divided three-judge panel of this court vacated the class certification
decision and remanded, holding that by failing to analyze the variations in state law, the district
court abused its discretion in certifying the settlement class. See In re Hyundai & Kia Fuel Econ.
Litig., 881 F.3d 679 (9th Cir. 2018). A majority of the nonrecused active judges on our court voted
to rehear the case en banc.


II. Jurisdiction and Standards of Review


The district court had jurisdiction under 28 U.S.C. § 1332(a) and (d). We have jurisdiction under
28 U.S.C. § 1291. 1
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1 We reject the settling parties’ argument that objectors Ahearn and York's appeal from the
district court's August 5, 2015 order awarding attorney's fees was untimely. Another objector,
Antonio Sberna, timely appealed the order, and Ahearn and York filed their notice of appeal
within 14 days thereafter, as permitted by Federal Rule of Appellate Procedure 4(a)(3).


*556  [1]  [2] In light of the “strong judicial policy that favors settlements, particularly where
complex class action litigation is concerned,” Allen v. Bedolla, 787 F.3d 1218, 1223 (9th Cir. 2015)
(quoting In re Syncor ERISA Litig., 516 F.3d 1095, 1101 (9th Cir. 2008)), we perform an “extremely
limited” review of a district court's approval of a class settlement, In re Bluetooth Headset Prods.
Liab. Litig., 654 F.3d 935, 940 (9th Cir. 2011) (quoting In re Mego Fin. Corp. Sec. Litig., 213
F.3d 454, 458 (9th Cir. 2000)). Parties seeking to overturn the settlement approval must make a
“strong showing” that the district court clearly abused its discretion. Linney v. Cellular Alaska
P'ship, 151 F.3d 1234, 1238 (9th Cir. 1998) (quoting Class Plaintiffs v. Seattle, 955 F.2d 1268,
1276 (9th Cir. 1992)). As long as the district court applied the correct legal standard to findings
that are not clearly erroneous, we will affirm. Bluetooth Headset, 654 F.3d at 940.


[3]  [4]  [5] We review for abuse of discretion the district court's decision to certify a class
for settlement purposes, limiting our review “to whether the district court correctly selected and
applied Rule 23’s criteria.” Parra v. Bashas’, Inc., 536 F.3d 975, 977 (9th Cir. 2008). Likewise,
we review for abuse of discretion the district court's award of attorney's fees and costs to class
counsel as well as its method of calculating the fees. In re Online DVD-Rental Antitrust Litig., 779
F.3d 934, 942 (9th Cir. 2015). The factual findings underlying these decisions are reviewed for
clear error. See Torres v. Mercer Canyons Inc., 835 F.3d 1125, 1132 (9th Cir. 2016) (certification);
Bluetooth Headset, 654 F.3d at 940 (fees).


III. Discussion


A. Certification
Before certifying a class, the district court must assure itself that the proposed class action satisfies
four prerequisites:


(1) the class is so numerous that joinder of all members is impracticable;


(2) there are questions of law or fact common to the class;


(3) the claims or defenses of the representative parties are typical of the claims or defenses of
the class; and


(4) the representative parties will fairly and adequately protect the interests of the class.
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Fed. R. Civ. P. 23(a). In addition to meeting the numerosity, commonality, typicality, and adequacy
prerequisites, the class action must fall within one of the three types specified in Rule 23(b).
Here, the district court certified the class under Rule 23(b)(3), which requires that “questions
of law or fact common to class members” must “predominate over any questions affecting only
individual members,” and the class action must be “superior to other available methods for fairly
and efficiently adjudicating the controversy.” Fed. R. Civ. P. 23(b)(3). The district court's Rule
23(a) and (b) analysis must be “rigorous.” Comcast Corp. v. Behrend, 569 U.S. 27, 33, 133 S.Ct.
1426, 185 L.Ed.2d 515 (2013) (quoting Wal-Mart Stores, Inc. v. Dukes, 564 U.S. 338, 351, 131
S.Ct. 2541, 180 L.Ed.2d 374 (2011)).


[6]  [7]  [8] The criteria for class certification are applied differently in litigation classes and
settlement classes. In deciding whether to certify a litigation class, a district court must be
concerned with manageability at trial. However, such manageability is *557  not a concern in
certifying a settlement class where, by definition, there will be no trial. On the other hand, in
deciding whether to certify a settlement class, a district court must give heightened attention to the
definition of the class or subclasses. Amchem Prods., Inc. v. Windsor, 521 U.S. 591, 620, 117 S.Ct.
2231, 138 L.Ed.2d 689 (1997). The Supreme Court specifically addressed the difference between
litigation and settlement classes in Amchem. The Court wrote:


Confronted with a request for settlement-only class certification, a district
court need not inquire whether the case, if tried, would present intractable
management problems, see Fed. Rule Civ. Proc. 23(b)(3)(D), for the proposal
is that there be no trial. But other specifications of the Rule—those designed
to protect absentees by blocking unwarranted or overbroad class definitions—
demand undiluted, even heightened, attention in the settlement context. Such
attention is of vital importance, for a court asked to certify a settlement class
will lack the opportunity, present when a case is litigated, to adjust the class,
informed by the proceedings as they unfold.


We addressed concerns about definitions of settlement classes and fairness of proposed settlements
in Hanlon v. Chrysler Corp., 150 F.3d 1011, 1021 (9th Cir. 1998):


District courts must be skeptical of some settlement agreements put before them because
they are presented with a “bargain proffered for ... approval without benefit of an adversarial
investigation.” [Amchem, 521 U.S. at 621, 117 S.Ct. 2231].
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These concerns warrant special attention when the record suggests that settlement is driven by
fees; that is, when counsel receive a disproportionate distribution of the settlement, or when the
class receives no monetary distribution but class counsel are amply rewarded.


In the case before us, however, we need not analyze all of those criteria, for objectors challenge
only the district court's findings regarding the predominance of common factual or legal issues
under Rule 23(b)(3) and adequacy of representation under Rule 23(a)(4). We address those findings
in turn.


1. Predominance
[9]  [10] The predominance inquiry under Rule 23(b)(3) “tests whether proposed classes are
sufficiently cohesive to warrant adjudication by representation.” Amchem, 521 U.S. at 623, 117
S.Ct. 2231. It “presumes that the existence of common issues of fact or law have been established
pursuant to Rule 23(a)(2),” and focuses on whether the “common questions present a significant
aspect of the case and they can be resolved for all members of the class in a single adjudication”;
if so, “there is clear justification for handling the dispute on a representative rather than on an
individual basis.” Hanlon, 150 F.3d at 1022 (quoting 7A Charles Alan Wright et al., Federal
Practice & Procedure § 1777 (2d ed. 1986)).


[11] “Predominance is not, however, a matter of nose-counting. Rather, more important questions
apt to drive the resolution of the litigation are given more weight in the predominance analysis
over individualized questions which are of considerably less significance to the claims of the
class.” Torres, 835 F.3d at 1134 (internal citation omitted). Therefore, even if just one common
question predominates, “the action may be considered proper under Rule 23(b)(3) even though
other important matters will have to be tried separately.” Tyson Foods, Inc. v. Bouaphakeo, –––
U.S. ––––, 136 S. Ct. 1036, 1045, 194 L.Ed.2d 124 (2016) (quoting *558  7AA Charles Alan
Wright et al., Federal Practice and Procedure § 1778 (3d ed. 2005)).


Rule 23(b)(3) lists four non-exclusive factors “pertinent” to a predominance finding:


(A) the class members’ interests in individually controlling the prosecution or defense of
separate actions;


(B) the extent and nature of any litigation concerning the controversy already begun by or against
class members;


(C) the desirability or undesirability of concentrating the litigation of the claims in the particular
forum; and


(D) the likely difficulties in managing a class action.
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These factors must be considered in light of the reason for which certification is sought—litigation
or settlement—which “is relevant to a class certification.” Amchem, 521 U.S. at 619, 117 S.Ct.
2231. As noted above, in deciding whether to certify a settlement-only class, “a district court need
not inquire whether the case, if tried, would present intractable management problems.” Id. at 620,
117 S.Ct. 2231.


[12]  [13] At the same time, a proposal to certify a settlement class presents other concerns—the
risk of collusion chief among them—that “demand undiluted, even heightened, attention” by the
district court. Id. The adversarial nature of a trial ensures that class definitions will be tested and
allows the district court “to adjust the class, informed by the proceedings as they unfold.” Id. A
settlement lacks these safeguards. Therefore, the aspects of Rule 23(a) and (b) that are important
to certifying a settlement class are “those designed to protect absentees by blocking unwarranted
or overbroad class definitions.” Id. The focus is “on whether a proposed class has sufficient unity
so that absent members can fairly be bound by decisions of class representatives.” Id. at 621, 117
S.Ct. 2231.


[14] Objectors Peri Fetsch and Dana Roland dispute that settlement plays any role in the
predominance inquiry, arguing that the test is “precisely the same for a settlement class as it [is] for
a litigation class.” However, they misunderstand both Amchem and our statement in Hanlon that
“[s]ettlement benefits cannot form part of a Rule 23(b)(3) analysis.” 150 F.3d at 1022 (emphasis
added). Our point, and the Supreme Court's holding in Amchem, was that the recovery secured
through a settlement cannot be the basis for finding that common issues predominate. Id.; Amchem,
521 U.S. at 622–23, 117 S.Ct. 2231.


[15] In Amchem, the district court found that predominance was satisfied based in part on class
members’ common interest in the settlement benefits—prompt and fair compensation without the
risk and cost of litigation. 521 U.S. at 622, 117 S.Ct. 2231. The Supreme Court held that this
was error because predominance looks at the cohesiveness of “the legal or factual questions that
qualify each class member's case as a genuine controversy, questions that preexist any settlement.”
Id. at 623, 117 S.Ct. 2231. But whether a proposed class is sufficiently cohesive to satisfy
Rule 23(b)(3) is informed by whether certification is for litigation or settlement. A class that is
certifiable for settlement may not be certifiable for litigation if the settlement obviates the need to
litigate individualized issues that would make a trial unmanageable. See 2 William B. Rubenstein,
Newberg on Class Actions § 4:63 (5th ed. 2018) (“Courts ... regularly certify settlement classes
that might not have been certifiable for trial purposes because of manageability concerns.”).


The Supreme Court said as much in Amchem. There, the Third Circuit, which reversed the district
court's certification, held that Rule 23(a) and (b)(3)’s requirements *559  “must be satisfied
without taking into account the settlement.” Id. at 619, 117 S.Ct. 2231 (quoting Georgine v.
Amchem Prods., Inc., 83 F.3d 610, 626 (3d Cir. 1996)). Disagreeing, the Supreme Court pointed out
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that the Third Circuit “should have acknowledged that settlement is a factor in the calculus.” Id. at
622, 117 S.Ct. 2231. The Court concluded that “a remand [was] not warranted,” however, because
the class did not satisfy Rule 23’s requirements “with or without a settlement on the table.” Id.


The Court also recognized that predominance is “readily met” in cases alleging consumer fraud, id.
at 625, 117 S.Ct. 2231, and the present case is no exception. In many consumer fraud cases, the crux
of each consumer's claim is that a company's mass marketing efforts, common to all consumers,
misrepresented the company's product—here, a vehicle's fuel efficiency. The class was defined
as “[a]ll current and former owners and lessees of [specified vehicles] who were the owner or
lessee, on or before November 2, 2012, of such [v]ehicle that was registered [domestically].” 2  This
cohesive group of individuals suffered the same harm in the same way because of the automakers’
alleged conduct.


2 The class definition excluded rental fleet owners, government entities other than in their
capacity as an owner or lessee, judges assigned to any of the cases, and persons who had
previously released their claims.


This case is a far cry from Amchem, which involved a “sprawling” asbestos settlement class with
members who had wide-ranging injuries, some exposure-only and others imminently fatal. 521
U.S. at 623–26, 117 S.Ct. 2231. As Hanlon explained in distinguishing Amchem, the “heart”
of the problem there was the class members’ conflicting interests: current claimants, who were
sick, wanted to maximize the immediate payout, whereas healthy claimants had a strong interest
in preserving funds in case they became ill in the future. Hanlon, 150 F.3d at 1020–21. These
vast differences in Amchem required “caution [because] individual stakes are high and disparities
among class members great.” 521 U.S. at 625, 117 S.Ct. 2231.


[16] In contrast, here, class members were exposed to uniform fuel-economy misrepresentations
and suffered identical injuries within only a small range of damages. Further, as in Hanlon, no
material conflicts existed among class members. Id. at 1021. The district court found that the
following undisputed common questions predominated over individualized issues: (1) “[w]hether
the fuel economy statements were in fact inaccurate”; and (2) “whether [the automakers] knew
that their fuel economy statements were false or misleading.” The court also found that the alleged
misrepresentations were “uniformly” made via “Monroney stickers and nationwide advertising.” 3


We have held that these types of common issues, which turn on a common course of conduct by
the defendant, can establish predominance in nationwide class actions. See Hanlon, 150 F.3d at
1022–23 (holding that “[a] common nucleus of facts and potential legal remedies dominate[d]”
over “idiosyncratic differences between state consumer protection laws” where a nationwide
class of minivan buyers’ claims turned on “questions of [the manufacturer's] prior knowledge of
the [vehicle's] deficiency, *560  the design defect, and a damages remedy”); Edwards v. First
Am. Corp., 798 F.3d 1172, 1182–83 (9th Cir. 2015) (reversing denial of class certification for
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nationwide class of homebuyers because the alleged “common scheme, if true, present[ed] a
significant aspect of [the defendant's] transactions that warrant[ed] class adjudication”).


3 A Monroney sticker is “the label placed on new automobiles with the manufacturer's
suggested retail price and other consumer information,” 49 C.F.R. § 575.401(c)(4), including
information about the vehicle's fuel efficiency, see 49 U.S.C. § 32908(b). See also 15
U.S.C. § 1232. It is named after Senator A.S. Mike Monroney, a sponsor of the Automobile
Information Disclosure Act of 1958, Pub. L. No. 85-506, 72 Stat. 325 (codified as amended
at 15 U.S.C. §§ 1231–1233).


a. The Inclusion of Used Car Purchasers in the Class Does Not Defeat Predominance


[17]  [18]  [19]  [20]  [21] Fetsch and Roland argue that used car purchasers may not have seen
the automakers’ fuel efficiency representations, because only new cars are required to display
the Monroney stickers, and that including used car purchasers in the class creates a factual issue
precluding predominance. Their argument ignores the district court's finding that the alleged
misrepresentations were made “uniformly”—not only on the Monroney stickers, but also in
“nationwide advertising.” 4  When misrepresentations are made as part of a nationwide, concerted
marketing effort, it makes no difference to the predominance analysis whether consumers
encounter them in different guises. See In re Tobacco II Cases, 46 Cal.4th 298, 93 Cal.Rptr.3d
559, 207 P.3d 20, 40–41 (2009); see also In re First All. Mortg. Co., 471 F.3d 977, 991 (9th
Cir. 2006) (“The exact wording of the ... misrepresentations ... is not the predominant issue. It is
the underlying scheme which demands attention.” (quoting In re Am. Cont'l Corp./Lincoln Sav.
& Loan Sec. Litig., 140 F.R.D. 425, 431 (D. Ariz. 1992))). Whether or not Hyundai's and Kia's
advertising was substantial enough to support an inference of reliance under In re Tobacco II, the
potential individual questions of reliance for used-car purchasers do not predominate in the context
of this proposed settlement class. That some individualized issues might need to be addressed does
not in and of itself defeat predominance. The predominance inquiry is mainly concerned with “the
balance between individual and common issues.” Sali v. Corona Reg'l Med. Ctr., 889 F.3d 623,
635 (9th Cir. 2018) (emphasis added) (quoting Wang v. Chinese Daily News, Inc., 737 F.3d 538,
545–46 (9th Cir. 2013)). Indeed, this sort of individual question would only apply to a subset of
the class (used-car purchasers) and would primarily implicate trial management issues, which we
do not consider when conducting a predominance analysis for a settlement class. Amchem, 521
U.S. at 620, 117 S.Ct. 2231.


4 Various objectors complain that the district court failed to make factual findings in its
orders certifying the class, granting final settlement approval, and awarding attorney's fees.
Before issuing these orders, however, the district court had already provided its findings and
reasoning on the record, which is all that was required. See Linney, 151 F.3d at 1242 (“[A]
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district court need not respond to objections with findings of fact and conclusions of law
if the court ‘provide[s] a reasoned response elsewhere in the record.’ ” (second alteration
in original) (quoting In re Pac. Enters. Sec. Litig., 47 F.3d 373, 377 (9th Cir. 1995))); see
also Hanlon, 150 F.3d at 1023 (explaining that the record provided “more than adequate
foundation” for review despite the district court's “almost conclusory” findings).


[22] Similarly, even if, as the automakers’ expert opined, used car buyers are in a “somewhat
different market” than new car buyers and would require a different damages analysis, the district
court did not abuse its discretion by finding that common issues of fact predominated. “[T]he
mere fact that there might be differences in damage calculations is not sufficient to defeat class
certification.” Pulaski & Middleman, LLC v. Google, Inc., 802 F.3d 979, 987 (9th Cir. 2015)
(quoting *561  Stearns v. Ticketmaster Corp., 655 F.3d 1013, 1026 (9th Cir. 2011)); see Fed.
R. Civ. P. 23(b)(3) advisory committee's note to 1966 amendment (“[A] fraud perpetrated on
numerous persons by the use of similar misrepresentations may be an appealing situation for a
class action, and it may remain so despite the need, if liability is found, for separate determination
of the damages suffered by individuals within the class.”).


Nor is it clear why the damages here would need to be calculated based on each consumer's
willingness to pay for higher fuel efficiency. Fraud damages do not normally correlate with
the degree of reliance. Cf. Tobacco II Cases, 93 Cal.Rptr.3d 559, 207 P.3d at 39 (“It is not ...
necessary that [the plaintiff's] reliance upon the truth of the fraudulent misrepresentation be the
sole or even the predominant or decisive factor influencing his conduct .... It is enough that the
representation has played a substantial part, and so had been a substantial factor, in influencing
his decision.” (alteration in original) (quoting Engalla v. Permanente Med. Grp., Inc., 15 Cal.4th
951, 64 Cal.Rptr.2d 843, 938 P.2d 903, 919 (1997))). If a consumer were to establish the threshold
level of reliance, the automaker would be liable for the consumer's entire loss from higher-than-
expected fuel costs—an amount that can easily be calculated on an individual basis, as it was in
the Reimbursement Program.


b. Variations in State Law Do Not Defeat Predominance


[23] Fetsch and Roland also argue that the district court failed to address variations in state law
affecting claims by used car purchasers and that it was required to do so under Mazza v. American
Honda Motor Co., 666 F.3d 581 (9th Cir. 2012). They are incorrect.


[24]  [25] Subject to constitutional limitations and the forum state's choice-of-law rules, a court
adjudicating a multistate class action is free to apply the substantive law of a single state to the
entire class. Phillips Petroleum Co. v. Shutts, 472 U.S. 797, 823, 105 S.Ct. 2965, 86 L.Ed.2d 628
(1985); see also Harmsen v. Smith, 693 F.2d 932, 946–47 (9th Cir. 1982) (explaining that a district
court sitting in diversity must “apply the substantive law of the state in which it sits, including
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choice-of-law rules”); Klaxon Co. v. Stentor Elec. Mfg. Co., 313 U.S. 487, 496, 61 S.Ct. 1020, 85
L.Ed. 1477 (1941) (noting that “the accident of diversity of citizenship would constantly disturb
equal administration of justice in coordinate state and federal courts sitting side by side” if Erie
Railroad Co. v. Tompkins, 304 U.S. 64, 58 S.Ct. 817, 82 L.Ed. 1188 (1938) did not apply to conflict-
of-laws rules). Here, no party argued that California's choice-of-law rules should not apply to this
class settlement arising from an MDL in a California court. By default, California courts apply
California law “unless a party litigant timely invokes the law of a foreign state,” in which case
it is “the foreign law proponent” who must “shoulder the burden of demonstrating that foreign
law, rather than California law, should apply to class claims.” Wash. Mut. Bank, FA v. Superior
Court, 24 Cal.4th 906, 103 Cal.Rptr.2d 320, 15 P.3d 1071, 1080–81 (2001) (quoting Bernhard v.
Harrah's Club, 16 Cal.3d 313, 128 Cal.Rptr. 215, 546 P.2d 719, 721 (1976)); accord Pokorny v.
Quixtar, Inc., 601 F.3d 987, 995 (9th Cir. 2010).


[26] To meet their burden, the objectors must satisfy the three-step governmental interest test. 5


*562  Wash. Mut., 103 Cal.Rptr.2d 320, 15 P.3d at 1080–81; Pokorny, 601 F.3d at 994–95. Under
that test, the objectors must prove that (1) the law of the foreign state “materially differs from the
law of California,” Wash. Mut., 103 Cal.Rptr.2d 320, 15 P.3d at 1080, meaning that the law differs
“with regard to the particular issue in question”; (2) a “true conflict exists,” meaning that each
state has an interest in the application of its own law to “the circumstances of the particular case”;
and (3) the foreign state's interest would be “more impaired” than California's interest if California
law were applied. Kearney v. Salomon Smith Barney, Inc., 39 Cal.4th 95, 45 Cal.Rptr.3d 730,
137 P.3d 914, 922 (2006); accord Pokorny, 601 F.3d at 994–95. If the objectors fail to meet their
burden at any step in the analysis, the district court “may properly find California law applicable
without proceeding” to the rest of the analysis. Pokorny, 601 F.3d at 995 (quoting Wash. Mut., 103
Cal.Rptr.2d 320, 15 P.3d at 1081).


5 Relying on Nedlloyd Lines B.V. v. Superior Court, 3 Cal. 4th 459, 469, 11 Cal.Rptr.2d 330,
834 P.2d 1148 (1992), the dissent argues that, rather than the governmental interest test, the
district court should have applied California's contractual choice-of-law analysis. Dissent
at 75–77. However, the claims in Nedlloyd arose from the contract, namely, breach of the
implied covenant of good faith and fair dealing and breach of fiduciary duty. Here, the
claims arise from the automakers’ advertising misrepresentations, not the sales contracts.
For example, Scott's sales contract made no claim about an estimated mileage per gallon.
Moreover, as the dissent acknowledges, Dissent at 77, California courts must consider
whether the choice-of-law provisions conflict with fundamental public policy and whether
California has a greater interest than the chosen state before applying the provisions. See,
e.g., Ruiz v. Affinity Logistics Corp., 667 F.3d 1318, 1323–25 (9th Cir. 2012); Bridge Fund
Capital Corp. v. Fastbucks Franchise Corp., 622 F.3d 996, 1003–04 (9th Cir. 2010). As
the automakers argued below, California recognizes that its consumer protection statutes
embody a strong public policy and that “Virginia's law provides significantly less consumer



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941124504&pubNum=0000780&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_780_496&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_496

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941124504&pubNum=0000780&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_780_496&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_496

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938121079&pubNum=0000708&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938121079&pubNum=0000708&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001091524&pubNum=0004645&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_4645_1080&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_1080

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001091524&pubNum=0004645&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_4645_1080&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_1080

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976113057&pubNum=0000661&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_661_721&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_721

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976113057&pubNum=0000661&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_661_721&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_721

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021787278&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_995&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_995

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021787278&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_995&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_995

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001091524&pubNum=0004645&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_4645_1080&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_1080

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021787278&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_994&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_994

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001091524&pubNum=0004645&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_4645_1080&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_1080

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009542877&pubNum=0004645&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_4645_922&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_922

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009542877&pubNum=0004645&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_4645_922&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_922

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021787278&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_994&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_994

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021787278&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_995&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_995

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001091524&pubNum=0004645&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_4645_1081&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_1081

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001091524&pubNum=0004645&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_4645_1081&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_1081

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992152891&pubNum=0004040&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_4040_469&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_469

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992152891&pubNum=0004040&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_4040_469&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_469

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992152891&pubNum=0004040&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027063980&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_1323&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1323

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023061686&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_1003&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1003

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023061686&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_1003&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1003





In re Hyundai and Kia Fuel Economy Litigation, 926 F.3d 539 (2019)
103 Fed.R.Serv.3d 1258, 19 Cal. Daily Op. Serv. 5177, 2019 Daily Journal D.A.R. 4888


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 33


protection to its citizens than California law.” Am. Online, Inc. v. Superior Court, 90
Cal.App.4th 1, 108 Cal. Rptr. 2d 699, 710 (2001). Therefore, given the objectors’ cursory
arguments below, the district court's failure to apply the sales contracts’ choice-of-law
provisions was not erroneous. See Frontier Oil Corp. v. RLI Ins. Co., 153 Cal.App.4th 1436,
63 Cal. Rptr. 3d 816, 833 (2007) (“[I]f the choice-of-law agreements were unenforceable or
did not apply to the class causes of action and the party opposing class certification continued
to assert that the law of another state applied to nonresident class members, the trial court
must apply the governmental interest analysis to determine which state's law to apply”)
(citing Wash. Mut., 103 Cal.Rptr.2d 320, 15 P.3d at 1071).


i. Objectors Failed to Meet Their Burden of Showing That California Law Does Not Apply


Fetsch and Roland do not suggest that application of California law gives rise to constitutional
problems. And before the district court, no objector presented an adequate choice-of-law analysis
or explained how, under the facts of this case, the governmental interest test's three elements were
met. Further, no objector argued that differences between the consumer protection laws of all fifty
states precluded certification of a settlement class. Consequently, neither the district court nor class
counsel were obligated to address choice-of-law issues beyond those raised by the objectors, and
we will not decertify a class action for lack of such analysis. 6  See Harmsen, 693 F.2d at 947 *563
(affirming district court's application of California law to multistate class where the proponent of
foreign law “failed to show, as required by California law, that the law of other states relating to
the [state law] claims is significantly different from California's and, more importantly, that the
interests of other states would be impaired by application of California law to these nonresident
plaintiffs”); Pokorny, 601 F.3d at 994–96 (affirming application of California law because the
foreign law proponent failed to meet its burden under California's governmental interest test).


6 The dissent misreads the record in suggesting that the district court entirely “failed to ...
determine what substantive body of law applied.” Dissent at 71. To the contrary, the district
court ordered supplemental briefing from the Gentry objectors on whether Virginia law
should apply after issuing a tentative ruling that it was “not convinced that there are any
serious differences between the laws of the various states” that would preclude finding
predominance satisfied for a settlement class. The Gentry objectors’ filings were incomplete
at best, noting cursorily some differences between California and Virginia law but failing
to analyze the elements of the governmental interest test. Nevertheless, the district court
held a hearing and, in a subsequent order, addressed the issues raised before concluding
that no further conflict-of-law analysis was necessary. As the district court explained, many
Virginia consumers “no longer have access to an alleged substantially better remedy,” given
the Gentry objectors’ claim that the statute of limitations would have run in Virginia.
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To the extent the dissent suggests that the district court must sua sponte survey the law
of all fifty states, no case law supports this unduly burdensome task. For example, the
dissent cites Lozano v. AT&T Wireless Services, Inc., 504 F.3d 718, 728 (9th Cir. 2007), but
that case explicitly “reject[ed] the notion that the district court was obligated to conduct a
comprehensive survey of every state's law” on the enforceability of an arbitration class action
waiver provision when the plaintiff failed to provide the court with the fifty-state survey. Id.


Mazza is readily distinguishable. There, the foreign law proponent (the defendant) “exhaustively
detailed the ways in which California law differs from the laws of the 43 other jurisdictions” and
showed how applying the facts to those disparate state laws made “a difference in this litigation.”
Mazza, 666 F.3d at 590–91. Unlike class counsel here, the plaintiffs in Mazza did “not contest these
differences.” Id. at 591 n.3. Weighing these arguments and concessions, a divided panel concluded
that the defendant had “met its burden” to show that foreign law applied “[u]nder the facts and
circumstances of this case.” Id. at 591, 594.


Importantly, the Mazza class was certified for litigation purposes. The prospect of having to apply
the separate laws of dozens of jurisdictions presented a significant issue for trial manageability,
weighing against a predominance finding. 7  See also Zinser v. Accufix Research Inst., Inc., 253 F.3d
1180, 1190–92 (9th Cir. 2001) (treating state law variations as a subspecies of trial manageability
concerns). In settlement cases, such as the one at hand, the district court need not consider trial
manageability issues. Amchem, 521 U.S. at 620, 117 S.Ct. 2231.


7 Even so, Mazza left open the possibility of certifying a nationwide class “with subclasses for
class members in different states, with different jury instruction[s] for materially different
bodies of state law.” 666 F.3d at 594.


[27] In Hanlon, we affirmed certification under Rule 23(b)(3) of a nationwide settlement class of
car owners alleging violations of various state consumer laws. 150 F.3d at 1017, 1022. We held
that common questions as to the defendant's knowledge and the existence of the problem (the same
questions at issue here) predominated, notwithstanding “variations in state law.” Id. at 1020, 1022–
23. In rejecting the objectors’ argument that “the idiosyncratic differences between state consumer
protection laws” defeated predominance, we reasoned that the claims revolved around a “common
nucleus of facts” and applied the longstanding rule that “differing remedies” do not preclude class
certification. Id. at 1022–23. That same reasoning applies with even greater force here, where the
class claims turn on the automakers’ common course of conduct—their fuel economy statements
—and no objector established that the law of any other states *564  applied. 8


8 Even if the Gentry plaintiffs had adequately raised and convincingly argued the distinctions
between California and Virginia law under the governmental interest test or the contractual
choice-of-law provision, the district court found that the potential differences in Virginia



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013223324&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_728&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_728

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013223324&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026850155&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026850155&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_590&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_590

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026850155&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026850155&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_591&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_591

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026850155&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_591&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_591

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026850155&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001517832&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_1190&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1190

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001517832&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_1190&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1190

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997134004&pubNum=0000780&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_780_620&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_620

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026850155&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026850155&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_594&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_594

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998157234&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998157234&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_1017&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1017

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998157234&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_1020&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1020

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998157234&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_1020&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1020

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998157234&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_1022&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1022

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040822349&pubNum=0000999&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





In re Hyundai and Kia Fuel Economy Litigation, 926 F.3d 539 (2019)
103 Fed.R.Serv.3d 1258, 19 Cal. Daily Op. Serv. 5177, 2019 Daily Journal D.A.R. 4888


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 35


law were not so substantial as to predominate over other common issues or to preclude
certification. That was not an abuse of discretion, and it is entirely consistent with our
analysis in Hanlon, 150 F.3d at 1022–23.


ii. Application of California Law Satisfies Due Process


[28] Objector Linda Ruth Scott, a lead plaintiff in a Virginia class action that was transferred to
California as part of the MDL, argues that application of California law violates her due process
rights. 9  She asserts that Virginia, unlike most jurisdictions, does not provide cross-jurisdictional
tolling of the statutes of limitations on her claims notwithstanding that her case was stayed upon
transfer and remained pending in Virginia at the time of certification. Thus, she argues, certification
of a nationwide class left Virginia class members with no real opportunity to opt out because their
claims would otherwise be dismissed as time-barred. 10


9 The settling parties assert that the district court did not apply any state's law to the claims
at issue because the settlement eliminated the need to resolve them. We need not address
this question and assume, for the purposes of Scott's due process argument, that the district
court applied California law.


10 Scott's argument has been a moving target. In opposing certification, she failed to raise a due
process claim or request certification of a subclass. Rather, she asserted that by postponing its
certification decision until it approved the settlement, the district court violated its obligation
to rule on certification “[a]t an early practicable time,” Fed. R. Civ. P. 23(c)(1)(A). In
supplemental briefing ordered by the district court to address cross-jurisdictional tolling,
Scott then raised her due process argument and asked the court to deny nationwide class
certification “until a Virginia sub-class is created” or remand “to allow the Virginia class the
opportunity to obtain certification to preserve the statute of limitations.”


But Scott does not dispute that she, like all class members, had the right to opt out. See Epstein v.
MCA, Inc., 179 F.3d 641, 648 (9th Cir. 1999); see also Ortiz v. Fibreboard Corp., 527 U.S. 815,
848, 119 S.Ct. 2295, 144 L.Ed.2d 715 (1999) (“[B]efore an absent class member's right of action
[is] extinguishable due process require[s] that the member ‘receive notice plus an opportunity to
be heard and participate in the litigation,’ and ... ‘at a minimum ... an absent plaintiff [must] be
provided with an opportunity to remove himself from the class.’ ” (quoting Shutts, 472 U.S. at
812, 105 S.Ct. 2965) (last omission and last alteration in original)). Rather, she contends that as a
practical matter, she and other Virginia class members “[could not] opt out of this nationwide class
action settlement because the District Court refused to certify a Virginia subclass with recognized
class representatives asserting Virginia causes of action.”
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Attorney Feinman, however, acknowledged that he filed a class action (along with two other
mass actions) in Virginia after the creation of the MDL to toll the statute of limitations there,
preserving claims for Virginia plaintiffs who decided to opt out of the MDL settlement. Indeed,
a handful of Virginia plaintiffs did opt out of the settlement and continued their litigation in
Virginia, along with plaintiffs who purchased subject vehicles after November 2, 2012, without
any statute of limitations issues. See Gentry v. Hyundai Motor Am., Inc., No. 3:13-CV-00030,
2017 WL 354251 (W.D. Va. Jan. 23, 2017), aff'd in part, dismissed in part sub nom.  *565  Adbul-
Mumit v. Alexandria Hyundai, LLC, 896 F.3d 278 (4th Cir. 2018), cert. denied, ––– U.S. ––––,
139 S.Ct. 607, 202 L.Ed.2d 431 (2018). 11  Ultimately, the Virginia courts dismissed two out of
the three actions for pleading deficiencies. The sole remaining action survived the pleading stage
with only one lemon law claim regarding the onboard mileage calculator, not the fuel economy
misrepresentations at issue in the MDL. The statute of limitations issue raised here did not feature
in the district court's or Fourth Circuit's decisions.


11 We hereby GRANT Scott's motion for judicial notice of the petition for writ of certiorari
arising from the Fourth Circuit case.


Even assuming that the statute of limitations would have barred the claims of Virginia plaintiffs
who opted out of the settlement, Hanlon forecloses Scott's requested relief. In Hanlon, as here,
multiple class actions were filed and then consolidated in California following a federal agency's
investigation, with the defendant announcing a remedial plan and entering into a settlement only
after the class moved for certification. See 150 F.3d at 1018. Like Scott, an objector in Hanlon filed
a late class action in another state and sought to litigate it in contravention of the district court's
orders. See id. at 1019. We explained that while the objector was free to opt out of the class by
filing the out-of-state action, he had no right to do so on behalf of anyone else:


The procedural due process rights of [class] members include an opportunity to be excluded
from the action. The right to participate, or to opt-out, is an individual one and should not be
made by the class representative or the class counsel. There is no class action rule, statute, or
case that allows a putative class plaintiff or counsel to exercise class rights en masse, either
by making a class-wide objection or by attempting to effect a group-wide exclusion from an
existing class. Indeed, to do so would infringe on the due process rights of the individual class
members, who have the right to intelligently and individually choose whether to continue in a
suit as class members. Additionally, to allow representatives in variously asserted class actions
to opt a class out without the permission of individual class members “would lead to chaos in
the management of class actions.”


Id. at 1024 (internal citations omitted) (quoting Berry Petroleum Co. v. Adams & Peck, 518 F.2d
402, 412 (2d Cir. 1975)).
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Scott claims that the statute of limitations issue and due process “require[ ] that the [Virginia]
[sub]class as a whole be remanded” (emphasis added). But what she seeks to do here is exactly
what Hanlon held was forbidden—opt out a state subclass.


[29] Finally, Scott argues that by “not creating a Virginia subclass,” the district court was “using
the [MDL] process and [Rule] 23 to deny the Virginians their day in court.” But she has it
backwards. Scott seeks to displace the operation of federal law—the MDL statute and class
certification rules—to accommodate a single state's tolling rule. The Supremacy Clause forecloses
such an argument. See Shady Grove Orthopedic Assocs., P.A. v. Allstate Ins., 559 U.S. 393, 398–
99, 130 S.Ct. 1431, 176 L.Ed.2d 311 (2010) (explaining that if a proposed class meets Rule 23’s
criteria, state law cannot prohibit certification).


[30] Scott relies heavily on Shutts to support her due process claim, but she misunderstands the
due process rights it addressed. 12  Shutts distinguished the “minimum *566  contacts requirement”
that can be asserted by “out-of-state defendants or parties in the procedural posture of a defendant”
in multistate cases from the process due “to absent class-action plaintiffs” based on their
“constitutionally recognized property interest” in “a chose in action.” 472 U.S. at 807, 105
S.Ct. 2965. Because absent class plaintiffs face fewer litigation-related burdens than out-of-state
defendants in nonclass suits, “the Due Process Clause need not and does not afford the former as
much protection from ... jurisdiction as it does the latter.” Id. at 811, 105 S.Ct. 2965. “[T]o bind
an absent plaintiff concerning a claim for money damages or similar relief at law,” the district
court is obligated to provide only “minimal procedural due process protection.” Id. at 811–12, 105
S.Ct. 2965. Shutts “identified various procedural safeguards that are necessary to bind absent class
members, including notice, the opportunity to be heard, the opportunity to opt out, and adequate
representation,” Epstein, 179 F.3d at 648, all of which were present here.


12 The settling parties also contend that Scott's due process argument is unripe. We need not
resolve this question because the certification issue Scott raises is dispositive. See Ortiz.,
527 U.S. at 831, 119 S.Ct. 2295 (1999) (“Ordinarily, [an] ... Article III court must be sure
of its own jurisdiction before getting to the merits. But the class certification issues are, as
they were in Amchem, ‘logically antecedent’ to Article III concerns, and ... may properly
be treated before [them].” (internal citations omitted) (quoting Amchem, 521 U.S. at 612,
117 S.Ct. 2231)).


[31] As for the minimum contacts requirement, which out-of-state defendants could raise, that
the application of a state's law must not be “arbitrary [or] fundamentally unfair,” California has
extensive contacts that satisfy this due process requirement here. Id. at 818, 105 S.Ct. 2965.
For example, Hyundai Motor America is incorporated and has its principal place of business in
California and roughly 10.7% of the class vehicles were sold in California.
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* * *


In sum, the district court did not abuse its discretion in finding that common issues predominated.


2. Adequacy
[32]  [33]  [34] Separate from the predominance analysis, due process “requires that the named
plaintiff at all times adequately represent the interests of the absent class members.” Shutts, 472
U.S. at 812, 105 S.Ct. 2965. This adequacy requirement, formalized in Rule 23(a)(4), “serves to
uncover conflicts of interest between named parties and the class they seek to represent” as well
as the “competency and conflicts of class counsel.” Amchem, 521 U.S. at 625, 626 n.20, 117 S.Ct.
2231. To determine legal adequacy, we resolve two questions: “(1) do the named plaintiffs and their
counsel have any conflicts of interest with other class members and (2) will the named plaintiffs
and their counsel prosecute the action vigorously on behalf of the class?” Hanlon, 150 F.3d at 1020.


Scott contends that class counsel were inadequate because they failed to protect the rights of
absent Virginia class members to opt out of the settlement. Since class counsel did in fact protect
Virginians’ right to opt out, this argument is meritless.


[35] Scott also argues that class counsel Hagens Berman, the firm representing the Brady
and Hunter plaintiffs, now has a potential conflict with the class. She asserts that more than
two years after the settlement was signed, Hagens Berman and the firm representing Hyundai
jointly represented consumers in a putative class action suit against Volkswagen for alleged
fraud regarding vehicle emissions. Scott identifies no authority establishing that a co-counsel
relationship between class counsel *567  and defense counsel in a future, unrelated case presents
a conflict.


B. Settlement Approval
[36] A binding settlement must provide notice to the class in a “reasonable manner” and otherwise
be “fair, reasonable, and adequate.” Fed. R. Civ. P. 23(e)(1), (2). Various objectors allege
inadequacies in the notice and claim forms and purported collusion between class counsel and the
automakers. None of their claims have merit.


1. The Notice to Class Members Provided Sufficient Information
[37]  [38]  [39] Before the district court approves a class settlement under Rule 23(e), it is
“critical” that class members receive adequate notice. Hanlon, 150 F.3d at 1025. To satisfy Rule
23(e)(1), settlement notices must “present information about a proposed settlement neutrally,
simply, and understandably.” Rodriguez v. W. Publ'g Corp., 563 F.3d 948, 962 (9th Cir. 2009).
“Notice is satisfactory if it ‘generally describes the terms of the settlement in sufficient detail to
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alert those with adverse viewpoints to investigate and to come forward and be heard.’ ” Id. (quoting
Churchill Vill., LLC v. Gen. Elec., 361 F.3d 566, 575 (9th Cir. 2004)).


Fetsch and Roland argue that class members who were already participating in the automakers’
voluntary Reimbursement Program “likely were unaware that additional compensation ... could
be received” by remaining in the program because this information was “buried” on page 11 of
the long form notice and was omitted from the short form and email notices. In fact, the very first
page of the long form notice informed class members: “If you previously received money under
the [Reimbursement Program], you may still be able to receive a payment from the Settlement.”


[40] As for the short form notice, it was designed to be, as the name suggests, short. Its primary
purpose was to alert class members to the settlement, provide a high-level overview of the process,
including critical dates, and explain where class members could obtain additional information,
such as eligibility information and claim forms. In addition, after outlining some of the potential
compensation, it informed class members that “[o]ther settlement benefits exist” and invited
them to use an online calculator to estimate their individual benefit under each of the various
compensation options based on a host of personalized factors. The short form notice “highly
recommended” that class members “use this reimbursement calculator to evaluate [their] options
based on [their] own circumstances ... before submitting a claim.” This notice was more than
adequate.


[41] Nor was it misleading for the various notices to inform class members that “[h]igh mileage
drivers may receive greater amounts by participating in the ... Reimbursement Program.” Since
compensation under the Reimbursement Program was proportional to the number of miles driven
and thus theoretically unlimited, that statement was true. Moreover, it served the valuable purpose
of warning high-mileage drivers that choosing a lump sum payment might not have been in their
best interests.


[42] Finally, in arguing that the notices did not explain in a “step-by-step” formula how each
class member's benefit is calculated, Fetsch and Roland seek to impose a higher standard than
is required. A settlement notice need not “provide an exact forecast” of the award each class
member would receive, let alone a detailed *568  mathematical breakdown; it merely must give
class members “enough information so that those with ‘adverse viewpoints’ could investigate and
‘come forward and be heard.’ ” Online DVD-Rental, 779 F.3d at 946–47 (9th Cir. 2015) (quoting
Lane v. Facebook, Inc., 696 F.3d 811, 826 (9th Cir. 2012)).


2. The Claim Forms Were Not Overly Burdensome
[43] Objectors Ahearn and York argue that no claim forms were necessary at all and that the
automakers should have automatically made lump sum payments to class members who did not
request another form of compensation. They cite no evidence that this was possible. The district
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court found that the automakers did “not have complete records of resales of the class vehicles,”
and Ahearn and York fail to explain how the automakers could have identified subsequent
purchasers who were also part of the class. They do not dispute that it was reasonable for the
settlement to provide class members with different monetary recovery options based on miles
driven and ownership status—information also not in the automakers’ possession. Given that the
automakers lacked complete information to determine the identities of all class members and the
amounts of their claims, the district court properly exercised its discretion in finding that “some
sort of claims process is necessary in order to verify ... that the claimant is a current owner, former
owner, or current or former lessee of a qualifying vehicle.”


[44] Ahearn, York, Fetsch, and Roland contend that the claim forms required too much
documentation, such as proof of a class member's current address and proof of sale or ownership,
and that this documentation burden is reflected in low claim participation rates. However, class
members could easily avoid most documentation requirements by submitting an online claim form,
which pre-populated information after class members entered their vehicle identification number
and the unique class member identification number provided by their notices. Fetsch and Roland
cite no evidence that any claims submitted on the paper claim form were, as they speculate, “denied
because one box was not checked or one piece of documentation was not turned in.”


Ahearn and York contend that the 21% of class members who had filed claims for lump sum
payments as of March 31, 2015 was an unreasonably low participation rate and that the “daunting
claim form” was to blame. As of May 31, 2015—more than a month before the July 6, 2015
claims deadline—the participation rate of lump sum claimants had increased to 23%. We have
approved class action settlements “where less than five percent of class members file claims.”
Online DVD-Rental, 779 F.3d at 945; see also Rodriguez, 563 F.3d at 967 (holding that the district
court did not abuse its discretion in approving settlement class where 14% of 376,301 putative
class members returned claim forms). And the 23% participation rate here must be viewed in light
of the 59% of class members who took advantage of the Reimbursement Program prior to notice
of the settlement. As the district court recognized, many of these class members “would decide not
to submit a claims form at all” if they were satisfied with the automakers’ voluntary compensation.


3. There Is No Evidence of Collusion Between Class Counsel and the Automakers
[45] Rule 23(e) ensures that unnamed class members are protected “from unjust or unfair
settlements affecting their rights.” *569  Amchem, 521 U.S. at 623, 117 S.Ct. 2231 (1997).
When the district court determines that a proposed settlement is fundamentally fair, adequate, and
reasonable, our review “is extremely limited.” Hanlon, 150 F.3d at 1026. We consider the overall
fairness of “the settlement taken as a whole, rather than the individual component parts,” because
“[n]either the district court nor this court ha[s] the ability to ‘delete, modify or substitute certain
provisions.’ ” Id. (quoting Officers for Justice v. Civil Serv. Comm'n, 688 F.2d 615, 630 (9th Cir.
1982)).
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The objectors argue that the settlement reached here was a “sweetheart deal.” To the contrary,
the settlement bears none of the typical signs of collusion between class counsel and defendants,
such as when class counsel “receive a disproportionate distribution of the settlement,” Bluetooth
Headset, 654 F.3d at 947 (quoting Hanlon, 150 F.3d at 1021), the agreement contains a “clear
sailing” provision for attorney's fees “separate and apart from class funds,” id., or unawarded
fees revert to the defendants rather than to the class, id. This case stands in contrast to Bluetooth
Headset, in which the settlement paid the class “zero dollars” and contained a “clear sailing”
provision in which “defendants agreed not to object” to an award of attorney's fees totaling eight
times the cy pres award, and a “kicker” clause whereby “all fees not awarded would revert to
defendants.” Id. at 938, 947. The district court there made no findings under either the lodestar or
the percentage method and instead awarded what “defendants agreed to pay.” Id. at 943.


The settlement also bears no resemblance to the one in Amchem, which allowed defendants to
withdraw in ten years while the class remained bound in perpetuity, limited the number of plaintiffs
who could reject it and pursue individual claims each year, set annual caps on claims for each
disease, set numerical and dollar limits on extraordinary claims above the fixed compensation
ranges, offered no adjustments for inflation, and provided no compensation for certain claims and
injuries. Amchem, 521 U.S. at 604–05, 627, 117 S.Ct. 2231. Here, the settlement has no clear
sailing or kicker clauses, the automakers successfully litigated a reduction in fees, the court made
findings, and the class received tens of millions of dollars. Moreover, the settlement here “was
negotiated over multiple mediation sessions with a respected and experienced mediator,” class
counsel were “experienced,” and class members had plenty of opportunities to raise their concerns
at seven hearings over seventeen months.


Fetsch and Roland assert that the automakers “looked for a settling group of plaintiffs that would
provide them the lowest settlement cost,” a phenomenon known as a “reverse auction.” See Negrete
v. Allianz Life Ins. Co. of N. Am., 523 F.3d 1091, 1099 (9th Cir. 2008). As in Negrete, however, they
have “floated out the specter of a reverse auction, but brought forth no facts to give that eidolon
more substance.” Id.


It is true, as Fetsch and Roland point out, that class action defendants are generally indifferent to the
allocation of settlement funds between class and counsel, which can encourage a settlement that
is overly generous to counsel at the expense of the class. But here such concerns are out of place.
No objector disputes the district court's finding that the settlement “provides substantial relief,”
including a “substantial cash payout, ranging from $ 240 to $ 1,420” per class member. The settling
parties agreed on the amount of class compensation more than six months before negotiating,
“over multiple mediation sessions with a respected and experienced mediator,” the “reasonable”
attorney's *570  fees provided in the settlement agreement. We have previously approved such an
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approach, see Hanlon, 150 F.3d at 1029, and “[w]e put a good deal of stock in the product of an
arms-length, non-collusive, negotiated resolution,” Rodriguez, 563 F.3d at 965.


Providing further assurance that the agreement was not the product of collusion, class counsel
McCuneWright did not reach an agreement with the automakers regarding the amount of attorney's
fees to which they were entitled. After a contested fee motion, the district court awarded
McCuneWright approximately half of the fees that they had requested.


[46] Finally, the objectors contend that the unreasonably high attorney's fees award evidences
collusion in the settlement. Ahearn and York argue that the award “bears all the hallmarks of
collusion,” and Fetsch and Roland claim that class counsel was motivated to give the automakers
a “great deal” in exchange for not opposing their requested fees.


[47]  [48] Courts in this circuit determine attorney's fees in class actions using either the lodestar
method or the percentage-of-recovery method. Hanlon, 150 F.3d at 1029. “The lodestar calculation
begins with the multiplication of the number of hours reasonably expended by a reasonable hourly
rate.” Id. The district court may then adjust the resulting figure upward or downward to account
for various factors, see Kerr v. Screen Extras Guild, Inc., 526 F.2d 67, 70 (9th Cir. 1975), including
the quality of the representation, the benefit obtained for the class, the complexity and novelty of
the issues presented, and the risk of nonpayment, Hanlon, 150 F.3d at 1029.


[49] In class action cases where the defendants provide monetary compensation to the plaintiffs,
“courts have discretion to employ either the lodestar method or the percentage-of-recovery
method.” Bluetooth Headset, 654 F.3d at 942. In the percentage method, “the court simply awards
the attorneys a percentage of the fund sufficient to provide class counsel with a reasonable fee,”
using 25% as a benchmark. Hanlon, 150 F.3d at 1029. Similar to the lodestar, the 25% benchmark
can be adjusted upward or downward, depending on the circumstances. See Six (6) Mexican
Workers v. Ariz. Citrus Growers, 904 F.2d 1301, 1311 (9th Cir. 1990). When valuing the settlement
is difficult or impossible, the lodestar method may prove more convenient, see Hanlon, 150 F.3d
at 1029, but “no presumption in favor of either the percentage or the lodestar method encumbers
the district court's discretion to choose one or the other,” In re Wash. Pub. Power Supply Sys. Sec.
Litig., 19 F.3d 1291, 1296 (9th Cir. 1994).


Here, the district court properly exercised its discretion in calculating the fee award using the
lodestar method. As the district court found, the automakers “will pay attorneys’ fees separately
from the amount allocated to those covered by the class.” Moreover, it is difficult to estimate the
settlement value's upper bound. The settlement extended the Reimbursement Program's enrollment
deadline by a year and a half, allowing additional class members to participate. These class
members will continue to receive compensation from the program for many years into the future,
the present value of which will depend on how many miles they drive and their cost of fuel.
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Ahearn and York argue that the district court erred by not confirming that attorney's fees were
25% or less of the settlement's value. However, the district court in fact cross-checked the lodestar
amount and specifically found that the “total amount of attorney's fees awarded in this *571  case
is far lower than the 25% of the settlement figure used as a ‘benchmark’ in many class action cases
in the Ninth Circuit.” We have affirmed fee awards totaling a far greater percentage of the class
recovery than the fees here. See, e.g., Vizcaino v. Microsoft Corp., 290 F.3d 1043, 1047–48 (9th
Cir. 2002) (no abuse of discretion to award fees constituting 28% of the class's recovery given
“risk” assumed in litigating); In re Pac. Enters. Sec. Litig., 47 F.3d 373, 379 (9th Cir. 1995) (no
abuse of discretion where the “$ 4 million award (thirty-three percent [of the class's recovery]) for
attorneys’ fees is justified because of the complexity of the issues and the risks”).


[50] In any event, we do not require courts employing the lodestar method to perform a
“crosscheck” using the percentage method. This would make “little logical sense,” 5 Rubenstein,
supra, § 15:92, because “the lodestar method yields a fee that is presumptively [reasonable].”
Perdue v. Kenny A. ex rel. Winn, 559 U.S. 542, 552, 130 S.Ct. 1662, 176 L.Ed.2d 494 (2010). The
percentage method is merely a shortcut to be used “in lieu of the often more time-consuming task
of calculating the lodestar,” but only if “the benefit to the class is easily quantified.” Bluetooth
Headset, 654 F.3d at 942. Even then, it is at best a rough approximation of a reasonable fee. 13


13 The dissent claims that the district court relied on a preliminary, “speculative estimate” of
the settlement value and “never got [an] update” on the actual benefit to the class. Dissent
at 579–80. To the contrary, the district court issued a detailed tentative order that directed
counsel to provide an update of the settlement value and, at the final fairness hearing on
June 11, 2015, defense counsel confirmed the participation rates and advised the court that
the calculations did not differ “in a material way” from the numbers discussed in the court's
tentative order. The dissent also ignores that participation rates are a mathematical predicate
to valuing this settlement. Dissent at 580 n. 8.
Further, the district court did not abuse its discretion in including the Reimbursement
Program benefits in the overall settlement value, because the settlement extended the time
for enrollment and provided additional compensation to Reimbursement Program enrollees.
Finally, the court's assessment was well-supported by expert reports. By March 2015, the
class recovery totaled roughly $ 159 million, with the claims deadline still months away.
This figure reflects the $ 50 million in Reimbursement Program claims filed by the original
deadline, another $ 65 million in Reimbursement Program claims after the deadline was
extended, and conservatively $ 44 million in lump sum payments. See Dist. Ct. Dkt. Nos.
454, 453, 452, 451, 390, 389.
Finally, in faulting the district court for failing to “subject [the reports] to any
rigorous examination,” Dissent at 580 n. 9, the dissent misreads these reports, which
treat Reimbursement Program enrollees the same regardless of when they enrolled.
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Understandably, the district court did not discuss the reports in detail in open court because
they were filed under seal and confidential.


[51] Ahearn and York also object to the district court's use of a lodestar multiplier. The district
court, which had ably managed this complex litigation for several years and observed various
counsel's performance during numerous hearings and through extensive briefing, was in the best
position to evaluate each firm's contributions. The record shows that the district court carefully
made this assessment in determining the appropriate amount of attorney's fees and explained the
basis of its ruling. The district court applied downward multipliers of 27 to 80 percent to the
lodestars for the non-settling parties’ counsel because they “had a more minor role in the [MDL]
and did not participate [in] negotiating the primary settlement.” The court applied a multiplier of
1.22 to the fee award for class counsel Hagens Berman due to “the complexity and volume of
work that counsel engaged in in order to diligently *572  pursue this case and develop its primary
theory of liability,” finding the multiplier in line with others in comparable complex and multi-year
multidistrict litigations. And the court applied a multiplier of 1.5521 to the fees for class counsel
McCuneWright because they “assumed more risk than other firms” by being one of the first firms
to take up this cause, having filed Espinosa nearly 10 months before the automakers announced
the fuel efficiency revisions.


These multipliers are modest or in-line with others we have affirmed. See, e.g., Vizcaino v.
Microsoft Corp., 290 F.3d 1043, 1051 (9th Cir. 2002) (upholding a lodestar multiplier cross-
check showing a multiplier of 3.65); Kelly v. Wengler, 822 F.3d 1085, 1093, 1105 (9th Cir. 2016)
(affirming lodestar multipliers of 2.0 and 1.3). The district court's limited use of the multipliers
was well within its broad discretion to determine the amount of reasonable fees, see Fox v. Vice,
563 U.S. 826, 838, 131 S.Ct. 2205, 180 L.Ed.2d 45 (2011) (emphasizing and instructing appellate
courts to give “substantial deference” to attorney's fees calculations because “trial courts need not,
and indeed should not, become green-eyeshade accountants” and because of “the district court's
superior understanding of the litigation” (quoting Hensley v. Eckerhart, 461 U.S. 424, 437, 103
S.Ct. 1933, 76 L.Ed.2d 40 (1983))), and does not support a finding of collusion.


C. Denial of Attorney's Fees to Feinman
[52] Last, Scott and her counsel Feinman challenge the district court's ruling that Feinman was not
entitled to attorney's fees because he conferred no benefit on the class. 14  “[W]here objectors do
not add any new legal argument or expertise, and do not participate constructively in the litigation
or confer a benefit on the class, they are not entitled to an award premised on equitable principles.”
Rodriguez v. Disner, 688 F.3d 645, 659 (9th Cir. 2012).
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14 Feinman also takes issue with the district court's statement that his “work was largely
duplicitous or without merit” (emphasis added). As he acknowledged, however, the court
likely intended to state that his work was “duplicative.”


[53] The district court denied Feinman's $ 800,172.79 fee request because he “did not
meaningfully contribute to the class settlement.” Feinman sought fees on the theory that his due
process arguments, which were rejected below and we reject here, were somehow beneficial to the
class. However, these arguments are not only baseless, but also detrimental to the class; if adopted,
they would permit Scott to hold hostage any class recovery under the settlement until she received
the unique benefit of being certified to represent a Virginia subclass. Furthermore, Feinman does
not dispute that he engaged in obstructive conduct throughout the litigation, including moving for
discovery despite a stay and moving to remand despite an ongoing MDL. The district court did
not abuse its discretion in denying fees.


IV. Conclusion


Over the course of several years, the district court performed an admirable job of managing this
complex litigation. After the settlement was announced, the district court held multiple status
conferences and requested several rounds of briefing to ensure that all of the litigants’ concerns
were heard and addressed. It made careful findings, which the objectors here largely do not
challenge, and which more than support the judgment.


AFFIRMED.


IKUTA, Circuit Judge, with whom KLEINFELD and M. SMITH, Circuit Judges, join, and with
whom RAWLINSON, Circuit Judge, joins in part, *  dissenting:
* Judge Rawlinson joins the portion of the dissent concluding that the district court gave an


insufficient explanation for applying a fee multiplier.


*573  The district court in this case certified a multistate class action under Rule 23 of the Federal
Rules of Civil Procedure without determining what law applied to the plaintiffs’ claims. It then
awarded attorneys’ fees without determining the value of the benefit the class derived from the
settlement. This is contrary to Rule 23 and Supreme Court precedent, see Amchem Prods., Inc. v.
Windsor, 521 U.S. 591, 117 S.Ct. 2231, 138 L.Ed.2d 689 (1997). I dissent.
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I


Defendants Hyundai and Kia overstated the fuel efficiency of certain vehicles that they
manufactured and sold. After an EPA investigation confirmed this overstatement, Hyundai and
Kia announced that they would lower the fuel efficiency estimates for the affected cars and
simultaneously announced that they were each instituting a voluntary reimbursement program
to compensate affected vehicle owners and lessees for the additional fuel costs that they had
incurred and would incur in the future as a result of the overstated fuel efficiency statements.
This announcement set off a flurry of litigation across the country. In Espinosa v. Hyundai Motor
America, an action pending in district court in California, Hyundai filed an extensive “Appendix
of Variations in State Laws,” which detailed the differences in the applicable state consumer
protection laws and common law fraud actions. The district court initially found these state law
differences so material that it tentatively ruled the class could not be certified.


Meanwhile, the Multidistrict Litigation (MDL) judicial panel consolidated over fifty other actions
before the district court in which Espinosa was pending. After MDL consolidation, Hyundai and
Kia moved for certification of a nationwide class and preliminary approval of a class settlement
they had negotiated with counsel for three of the MDL cases, Espinosa, Hunter et al. v Hyundai
Motor et al., and Brady et al. v. Hyundai Motor et al. Objecting to class certification, plaintiffs
in Gentry et al. v. Hyundai Motor America, an action that had been filed in a Virginia district
court before being consolidated in the MDL, argued that variations in state law defeated the
predominance of common questions. The Virginia plaintiffs argued that they had purchased their
vehicles under sales contracts that contained valid choice of law provisions requiring Virginia law
to be applied to any claims. The Virginia plaintiffs further claimed that Virginia law provided a
materially different remedy to Virginia consumers for certain claims and such material differences
between Virginia and California consumer protection law precluded certification of a nationwide
class.


Despite those objections, the district court declined to decide what law was applicable to the
plaintiffs’ claims and certified the class without ruling on this threshold legal issue or conducting a
choice of law analysis. The district court acknowledged that the court “would need to engage in an
extensive choice of law analysis” if the case were going to trial, but the district court erroneously
thought that such an analysis was not required to certify a settlement class. In response to the
Virginia plaintiffs’ objections, the district court concluded that any substantial differences in state
law could be addressed as *574  part of the Rule 23(e) fairness hearing. See Fed. R. Civ. P. 23(e).
The court certified the class and later approved the settlement.


In its tentative ruling granting final settlement approval, the court estimated that the settlement
value was some $ 210 million, relying on a rough estimate that the settling parties had provided a
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year earlier. According to the objectors, however, claims attributable to the settlement added up to
about $ 21 million at the time of final approval. Although another $ 23 million in class claims were
filed by class members, the objectors contend that those class members were already participating
in Hyundai and Kia's voluntary reimbursement program before the settlement, and therefore the
value of their claims could not be attributable to the settlement.


Relying on this estimate that some $ 210 million was provided by the settlement, the district court
awarded nearly $ 9 million in total attorneys’ fees to class counsel. It used a lodestar multiplier of
1.22 for the Hunter and Brady plaintiffs’ counsel on the ground that they undertook a large volume
of complex work. It used a lodestar multiplier of 1.5521 for the Espinosa plaintiffs’ counsel on
the ground that they had assumed greater risk by filing a lawsuit before the EPA had announced
the results of its investigation. A number of class members objected, arguing that the attorneys’
fees award was excessive in proportion to the actual benefit obtained on behalf of the class. The
district court summarily rejected these arguments.


II


A class action “may only be certified if the trial court is satisfied, after a rigorous analysis, that
the prerequisites of [Rule 23 of the Federal Rules of Civil Procedure] have been satisfied.” Gen.
Tel. Co. of Sw. v. Falcon, 457 U.S. 147, 161, 102 S.Ct. 2364, 72 L.Ed.2d 740 (1982). For a class
certified under Rule 23(b)(3), a court must find that “questions of law or fact common to class
members predominate over any questions affecting only individual members, and that a class
action is superior to other available methods for fairly and efficiently adjudicating the controversy.”
Fed. R. Civ. P. 23(b)(3).


In order to determine whether the Rule 23 prerequisites are met, a district court must determine
what state law (or laws) apply to the plaintiffs’ claims. “Because the Rules Enabling Act forbids
interpreting Rule 23 to ‘abridge, enlarge or modify any substantive right,’ ” Wal-Mart Stores, Inc. v.
Dukes, 564 U.S. 338, 367, 131 S.Ct. 2541, 180 L.Ed.2d 374 (2011) (quoting 28 U.S.C. § 2072(b)),
a court cannot certify a class if doing so would deprive litigants of the benefit of the appropriate
substantive law applicable to their claims, even if a class action “would provide the most secure,
fair, and efficient means” of compensating plaintiffs, Amchem, 521 U.S. at 628, 117 S.Ct. 2231.
Identifying the applicable law is particularly crucial in a multi-state class action, because a district
court cannot reasonably make a finding regarding predominance and superiority without doing
so. See Castano v. Am. Tobacco Co., 84 F.3d 734, 740–41 (5th Cir. 1996) (holding that “a district
court must consider how variations in state law affect predominance and superiority”); see also
Lozano v. AT&T Wireless Servs., Inc., 504 F.3d 718, 728 (9th Cir. 2007) (holding that “the law
on predominance requires the district court to consider variations in state law when a class action
involves multiple jurisdictions”).
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The district court must identify the law that applies to plaintiffs’ claims regardless whether the court
is certifying a litigation class or a settlement class. While “a district court need not inquire whether
the case, if tried, would present intractable *575  management problems” when considering
a request to certify a settlement class, “other specifications of the Rule—those designed to
protect absentees by blocking unwarranted or overbroad class definitions—demand undiluted,
even heightened, attention in the settlement context.” Amchem, 521 U.S. at 620, 117 S.Ct. 2231.
“Such attention is of vital importance, for a court asked to certify a settlement class will lack the
opportunity, present when a case is litigated, to adjust the class, informed by the proceedings as
they unfold.” Id.


It is well established “that problems beyond those of just manageability may exist when a district
court is asked to certify a single nationwide class action suit, even for settlement purposes, when
claims arise under the substantive laws of the fifty states.” In re Warfarin Sodium Antitrust Litig.,
391 F.3d 516, 529–30 (3d Cir. 2004). If the plaintiffs are not governed by the same legal rules, e.g.,
if the law of consumer protection or the requisite mens rea differs from jurisdiction to jurisdiction,
the court may not be able to find that “common questions of law or fact” predominate or that “a
class action is superior to other available methods” to resolve a claim. See Lozano, 504 F.3d at 728
(holding that the district court reasonably concluded that predominance was defeated when the
standard for upholding a class action waiver differed from state to state). We have scrutinized state
law variations even when a class is proposed only for settlement in order to determine whether “the
idiosyncratic differences between state consumer protection laws” were “sufficiently substantive
to predominate over the shared claims.” Hanlon v. Chrysler Corp., 150 F.3d 1011, 1022–23 (9th
Cir. 1998). Moreover, courts may not accept on faith the parties’ assertions that there are no
relevant variations in state laws. Castano, 84 F.3d at 741. Rather, “parties seeking class certification
must show that the action is maintainable under Rule 23(b)(1), (2), or (3).” Amchem, 521 U.S. at
614, 117 S.Ct. 2231.


And, important here, Amchem clarified that federal courts “lack authority to substitute for Rule
23’s certification criteria a standard never adopted—that if a settlement is ‘fair,’ then certification
is proper.” Id. at 622, 117 S.Ct. 2231.


III


In this action, the district court failed to discharge its threshold responsibility to determine what
substantive body of law applied to the plaintiffs’ claims before it certified the class. Rather than
conclude that California law could be applied to the claims of all plaintiffs, or that various state laws
applied but the differences did not defeat predominance, the district court simply pretermitted the
entire issue, concluding that it was not necessary to consider what state law applied, or whether the
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differences in state law were large or small. The district court relied on two erroneous assumptions
in reaching this conclusion: first, that a choice of law analysis was not necessary in the settlement
context; and second, that any state law variations could be addressed as part of the final fairness
hearing under Rule 23(e).


As explained above, both of these rationales fail. The district court's reliance on the settlement
context to justify its failure to consider state law variations through a choice of law analysis violates
Amchem’s rule that the predominance inquiry concerns “questions that preexist any settlement.”
521 U.S. at 623, 117 S.Ct. 2231. Nor could the district court rely on a fairness hearing to resolve
any material differences in state law. “[A] fairness hearing under Rule 23(e) is no substitute for
rigorous adherence to those provisions of the Rule *576  designed to protect absentees[.]” Ortiz v.
Fibreboard Corp., 527 U.S. 815, 849, 119 S.Ct. 2295, 144 L.Ed.2d 715 (1999) (internal quotation
marks omitted).


The majority's reasons for supporting the district court's decision despite its failure to conduct a
necessary choice of law analysis are equally flawed. 1  While Amchem held that a court had to give
“undiluted, even heightened, attention” to all Rule 23 prerequisites (other than management issues)
before certifying the class, 521 U.S. at 620, 117 S.Ct. 2231, the majority minimizes this direction.
Instead, the majority indicates that the absence of manageability concerns is of key importance
in certifying a settlement class. The majority follows the district court's lead by pretermitting any
discussion of state law variations that might affect a predominance analysis, Maj. at 559–60, and
instead suggesting that a district court need focus on only a limited range of issues such as whether
the settlement is fair and non-collusive, and whether the settlement class is sufficiently cohesive,
Maj. at 557–60.


1 The majority seizes on the district court's tentative ruling that it was “not convinced”
there were material differences in state law, and it also notes that the district court ordered
supplemental briefing on the choice of law issue. Maj. at 562–63 n.6. But as the majority
aptly recognizes elsewhere in its opinion, a tentative ruling is not a final ruling, even
when supplemental briefing is requested. Maj. at 553. And as the majority implicitly
acknowledges, the district court declined to make any final ruling, instead merely stating
“that no further conflict-of-law analysis was necessary.” Maj. at 562–63 n.6.


The majority also attempts to distinguish Amchem by limiting the case to its facts, suggesting it
applies only to a “sprawling” settlement class whose members have “wide-ranging injuries” and
other “vast differences.” Maj. at 558–59. But Amchem’s broad articulation of its rules withstands
such mischaracterization and inappropriate narrowing. See Priests for Life v. U.S. Dep't of Health &
Human Servs., 808 F.3d 1, 14 (D.C. Cir. 2015) (Kavanaugh, J., dissenting from denial of rehearing
en banc) (“It is not our job to re-litigate or trim or expand Supreme Court decisions. Our job
is to follow them as closely and carefully and dispassionately as we can.”). Amchem gave clear
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direction applicable to any class certification proceeding, even stating that it was “of overriding
importance” for courts to be “mindful that the Rule as now composed sets the requirements they
are bound to enforce.” 521 U.S. at 620, 117 S.Ct. 2231.


Second, the majority justifies the district court's failure to identify the applicable law on the ground
that as a general rule, predominance is “readily met” in cases alleging consumer fraud. Maj. at 558–
59. But we have previously rejected that very conclusion, holding there are material differences
between consumer protection laws in California and other states. See Mazza v. Am. Honda Motor
Co., 666 F.3d 581, 591 (9th Cir. 2012). As we have explained, “the California laws at issue here
have no scienter requirement, whereas many other states’ consumer protection statutes do require
scienter. ... California also requires named class plaintiffs to demonstrate reliance, while some
other states’ consumer protection statutes do not.” Id.


Finally, the majority contends that a court need not consider which state laws apply unless an
objector raises this issue. Maj. at 562–63. The majority states that because “no objector presented
the correct choice-of-law analysis or explained how, under the facts of this case, the governmental
interest test's three elements were met,” therefore the district court was not “obligated to address
choice-of-law issues, *577  and we will not decertify a class action for lack of such analysis.”
Maj. at 562.


This argument is clearly not supportable. First, a district court has an independent obligation to
determine what law applies before certifying a class. See Gen. Tel. Co. of Sw., 457 U.S. at 160–61,
102 S.Ct. 2364. Given that the district court here had reviewed Hyundai's submission regarding
the multiple material differences in the laws of fifty states in the Espinosa action and concluded
that the prerequisites of Rule 23 were not met for a litigation class, the court had an ample basis
for undertaking a choice of law inquiry and determining whether it could certify a nationwide
settlement class. 2


2 The majority objects to the unremarkable observation that a court should apply the applicable
substantive law to the case before it, claiming that such a rule might require a court to
consider variations in the laws of multiple states. Maj. at 562–63 n.6. Such an analysis is
generally provided by the parties, however; in this case, for instance, Hyundai gave the court
a 50-state survey of potentially applicable law. See also Mazza, 666 F.3d at 591.


But even if a court did not have an obligation to consider this issue sua sponte, the Virginia plaintiffs
expressly raised substantial objections to the application of California law to the district court.
Assuming California choice of law rules apply to the Virginia plaintiffs’ claims, 3  the court was
obliged to consider their objection to the application of California law under California choice of
law rules before certifying the class.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997134004&pubNum=0000780&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_780_620&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_620

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026850155&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_591&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_591

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026850155&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_591&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_591

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026850155&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982126656&pubNum=0000780&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_780_160&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_160

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982126656&pubNum=0000780&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_780_160&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_160

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026850155&pubNum=0000506&originatingDoc=Id84ace00889011e9a3ecec4a01914b9c&refType=RP&fi=co_pp_sp_506_591&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_591





In re Hyundai and Kia Fuel Economy Litigation, 926 F.3d 539 (2019)
103 Fed.R.Serv.3d 1258, 19 Cal. Daily Op. Serv. 5177, 2019 Daily Journal D.A.R. 4888


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 51


3 Where a lawsuit is consolidated and transferred under the MDL statute, see 28 U.S.C. §
1407, courts generally apply the choice of law rules of each of the transferor courts, see
Phelps v. Cont'l Ill. Nat'l Bank & Trust Co. of Chi. (In re Nucorp Energy Sec. Litig.), 772
F.2d 1486, 1492 (9th Cir. 1985) (“In this case, however, we must apply the choice of law
rules of Illinois because the claims were originally filed in district court in Illinois before
they were transferred to California by the Judicial Panel on Multidistrict Litigation.”). The
district court did not address the question whether Virginia choice of law rules, rather than
California choice of law rules, should apply.


The Virginia plaintiffs invoked two California choice of law rules. First, California generally
enforces a contractual choice of law provision, so long as the chosen state bears “a substantial
relationship to the parties or the transaction, or [ ] a reasonable basis otherwise exists for the choice
of law.” Wash. Mut. Bank, F.A. v. Superior Court, 24 Cal. 4th 906, 916, 103 Cal.Rptr.2d 320, 15
P.3d 1071 (2001). The burden then falls on the opponent of the choice of law provision to show
“both that the chosen law is contrary to a fundamental policy of California and that California has
a materially greater interest in the determination of the particular issue.” Id.


Here, the Virginia plaintiffs expressly asked the district court to give them the benefit of the choice
of law provision in their sales contracts, which provides that “[t]he terms and conditions of this
buyers order ... and any Sale/Lease hereunder will be governed by the laws of the commonwealth
of Virginia.” Their argument was more than colorable: Virginia law bears a substantial relationship
to the purchase of cars in Virginia, and the defendants did not show that the applicable Virginia
law is contrary to a fundamental policy of California or that California has a materially greater
interest in its law's application in this case. 4  Moreover, California *578  courts would interpret
the broad language in the contract to signify the intent that all disputes arising out of the transaction
should be governed by Virginia law. The California Supreme Court has held that “[w]hen a rational
businessperson enters into an agreement establishing a transaction or relationship and provides
that disputes arising from the agreement shall be governed by the law of an identified jurisdiction,
the logical conclusion is that he or she intended the law to apply to all disputes arising out
of the transaction or relationship.” Nedlloyd Lines B.V. v. Superior Court, 3 Cal. 4th 459, 469,
11 Cal.Rptr.2d 330, 834 P.2d 1148 (1992); see also Wash. Mut. Bank, 24 Cal. 4th at 918, 103
Cal.Rptr.2d 320, 15 P.3d 1071 (“[W]e conclude Nedlloyd’s analysis is properly applied in the
context of consumer adhesion contracts.”). Likewise, “[t]he phrase ‘governed by’ is a broad one
signifying a relationship of absolute direction, control, and restraint,” and can be read to indicate
parties’ intent that the transaction “be completely and absolutely controlled” by the law of the
chosen forum. Nedlloyd, 3 Cal. 4th at 469, 11 Cal.Rptr.2d 330, 834 P.2d 1148. 5  Accordingly,
the district court could not avoid considering whether Virginia law applied and prevented it from
certifying a nationwide class that included Virginia plaintiffs. Instead, the district court did not
address the issue at all.
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4 The majority asserts that the district court did not have to apply the sales contracts’ choice
of law provisions because California's consumer protection statutes are more protective than
Virginia's. Maj. at 561–62 n.5. But the majority fails to cite any case holding that California
has a materially greater interest than Virginia in claims brought by Virginia residents arising
out of car sales to Virginia residents in Virginia. Cf. Mazza, 666 F.3d at 594 (holding that
it is not necessary to apply “California law to the claims of foreign residents concerning
acts that took place in other states where cars were purchased or leased” in order to further
California's interest in regulating activities within California).


5 The majority's assertion that the choice of law provisions at issue are not broad enough to
govern this suit, Maj. at 561–62 n.5, is therefore incorrect. In any event, the district court
should have determined the scope of the contractual choice of law provision in the first
instance; the majority's attempt to brush aside this issue on appeal merely highlights the
district court's error in ignoring the Virginia plaintiffs’ choice of law arguments. See Wash.
Mut. Bank, 24 Cal. 4th at 916, 103 Cal.Rptr.2d 320, 15 P.3d 1071 (“[T]he trial court should
first examine the choice-of-law clause and ascertain whether the advocate of the clause has
met its burden of establishing that the various claims of putative class members fall within
its scope.”).


Second, the Virginia plaintiffs argued that Virginia law applied under California's governmental
interest analysis. Under that rule, California law applies unless the proponent of foreign law can
show that (1) the foreign law “materially differs from the law of California,” (2) each state has an
interest in having its law applied to the claims, and (3) the foreign state would suffer more than
California if its law were not applied to the claims. Wash. Mut. Bank, 24 Cal. 4th at 919–20, 103
Cal.Rptr.2d 320, 15 P.3d 1071.


The Virginia plaintiffs identified material differences between Virginia and California consumer
protection law. 6  In particular, the applicable Virginia consumer protection statute guarantees a
minimum of $ 500 in damages, see Va. Code Ann. § 59.1-204(A), while the applicable California
statute provides for actual damages, without a statutory minimum, see Cal. Civ. Code § 1780(a).
Moreover, the Virginia statute allows for treble damages if the defendant's conduct was “willful,”
Va. Code Ann. § 59.1-204(A), while the applicable California statute allows for punitive damages
where it is proved by “clear and convincing evidence that the defendant has been guilty of
oppression, fraud, or *579  malice,” Cal. Civ. Code § 3294(a). Virginia plaintiffs argued that they
would be able to show the defendants had been willful, even if the California plaintiffs could not
show “that the defendant has been guilty of oppression, fraud, or malice.” Given the plaintiffs’
argument that they were entitled to the application of Virginia law, the district court could not
escape its minimum obligation to determine what law applied before certifying a class that included
the Virginia plaintiffs.
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6 The majority concedes that California and Virginia law differ materially. Maj. at 561–
62 n.5. Indeed, the majority argues that the laws of the two states are so different that
California courts would refuse to apply Virginia law, even where the parties contracted for
such application. Maj. at 561–62 n.5.


The majority dismisses this argument on the ground that the district court could “ ‘properly find
California law applicable without proceeding’ to the rest of the analysis.” Maj. at 562 (quoting
Pokorny v. Quixtar, Inc., 601 F.3d 987, 995 (9th Cir. 2010)). But the district court did not make
any such finding; it merely noted that “to the extent that small differences in state laws exist, or
if substantial differences in state law are brought to light at the final fairness hearing, those issues
do not prevent the Court from certifying the class for settlement purposes.” The court's failure to
discharge its clear obligation in light of the Virginia plaintiffs’ objection is reversible error.


In sum, the district court's failure to determine the applicable law meant it failed to fulfill its
independent obligation to “conduct a rigorous analysis to determine whether the party seeking
certification has met the prerequisites of Rule 23.” Zinser v. Accufix Research Inst., Inc., 253 F.3d
1180, 1186 (9th Cir. 2001) (internal quotation marks omitted). For this reason, the district court
could not properly certify the class. The majority errs in holding otherwise. 7


7 The majority also runs afoul of Amchem by ignoring the differences between new and used
car owners. Maj. at 560–61. Unlike the new car owners, the used car purchasers did not view
the Monroney stickers. Nor did Hyundai and Kia engage in a pervasive advertising campaign
that raised “little doubt that almost every class member had been exposed to defendants’
misleading statements,” so a court cannot presume that used car owners relied on misleading
advertising. Mazza, 666 F.3d at 596. Such a significant factual difference gives rise to a
significant legal difference regarding the viability of used car owners’ claims, which defeats
predominance. See Amchem, 521 U.S. at 624, 117 S.Ct. 2231. The majority errs in glossing
over this issue with vague references to “trial management issues.” Maj. at 560.


IV


The majority also errs in upholding the district court's award of attorneys’ fees. In the class action
context, a district court has “an independent obligation to ensure that the award [of attorneys’ fees],
like the settlement itself, is reasonable, even if the parties have already agreed to an amount.” In
re Bluetooth Headset Prods. Liab. Litig., 654 F.3d 935, 941 (9th Cir. 2011). When the court fails
to provide an adequate explanation of whether the award is proportionate to the benefit obtained
for the class, “we have no choice but to remand the case to the district court to permit it to make
the necessary calculations and provide the necessary explanations.” McCown v. City of Fontana,
565 F.3d 1097, 1102 (9th Cir. 2009).
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Here, the district court failed to make a reasonable effort to determine the value of the settlement,
instead relying on a speculative estimate provided by the settling parties during the preliminary
approval process, which valued the proposed settlement at $ 210,000,000. When relying on this
unsupported figure, the district court noted that it expected “an update from the Settling Plaintiffs
and defendants as to the amount of settlement funds which class members have in fact claimed.”
But the *580  district court never got this update, 8  nor did it take any other steps to determine
the benefits provided by the settlement. Because the district court failed to take a careful look at
the claims data, it could not consider the evidence indicating that the amount of settlement funds
claimed by class members who were not already part of the reimbursement program was an order
of magnitude less than $ 210,000,000. 9


8 The majority's assertion that the district court received an update on the value of the
settlement at the final fairness hearing on June 11, 2015, Maj. at 571 n.13, is unsupported by
the record. At that hearing, the district court and defense counsel engaged in the following
colloquy:


The Court: I guess I have a discussion of the numbers of class members who have
agreed to the settlement in terms of electing to participate in it. ... And I indicated what
the figures that I have now are for those levels of participation. I presume everybody
agrees that those numbers are the numbers.
[Hyundai's Counsel]: Our calculations were actually slightly different but not in a
material way.


Whatever this ambiguous colloquy meant to the court and the parties regarding the amount
of settlement funds claimed by class members as of the date of the hearing, it does not
constitute a reasonable judicial effort to determine the value of the settlement. The majority's
observation that “participation rates are a mathematical predicate to valuing this settlement,”
Maj. at 571 n.13, highlights the problem: when a court has an obligation to calculate the
value of the settlement, it is per se unreasonable to stop after identifying one predicate to
the calculation of that value.


9 While the majority cites expert reports to support the initial settlement value estimate, it is
not clear the district court was even aware of these reports; it did not discuss or address
them, and certainly did not subject them to any rigorous examination. Maj. at 571 n.13. The
majority misleadingly speculates that the district court “did not discuss the reports in detail”
because they were filed under seal. Maj. at 571 n.13 (emphasis added). Of course, the district
court did not discuss the reports at all, and there is no basis whatsoever for the majority's
speculation. Had the court critically analyzed the reports, their questionable assumptions
may have undermined their reliability. For example, the reports assumed that car owners
who entered the lifetime reimbursement program after the settlement would own their cars
for a longer period of time than car owners who entered the lifetime reimbursement program
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before the settlement; this assumption has no reasonable basis and inflates the perceived
value of the settlement.


Because the district court failed to reasonably estimate the value of the settlement, despite the
objectors’ cogent arguments that this value was relatively small, the district court did not have the
information necessary for determining whether the attorneys’ fees awards were proportionate to
the benefit obtained for the class. Accordingly, the district court failed to assure “that the amount
awarded was not unreasonably excessive in light of the results achieved.” Bluetooth Headset
Prods. Liab. Litig., 654 F.3d at 943.


In concluding that the district court's award of attorneys’ fees was reasonable, the majority likewise
skips over this crucial step. Rather, the majority's analysis is based on an assumption that the
settlement provided a significant benefit to the class. For example, the majority argues that the class
counsel did not “receive a disproportionate distribution of the settlement.” Maj. at 569 (quoting
Bluetooth Headset Prods. Liab. Litig., 654 F.3d at 947). Because the value of the settlement is
undetermined, this conclusion lacks any reasonable foundation. Similarly, the majority argues that
“the district court properly exercised its discretion in calculating the fee award using the lodestar
method” because it found that the attorneys’ fees award was lower than 25 percent of the settlement
amount. Maj. at 570–71. But lacking any considered estimate of the settlement's value, neither the
district court *581  nor the majority can reliably compare the fee award to the settlement figure in
this case. The difference between the parties’ unsupported estimation of settlement value and the
objectors’ calculation is critical in this context. If the settlement had conferred $ 210,000,000 in
value, as the parties originally speculated, a $ 9,000,000 total fee award might have been justified;
but a court would be hard-pressed to justify such a fee award if the value conferred on the class
were closer to $ 21,000,000, as the objectors contend. Even when it is “difficult to estimate the
settlement value's upper bound,” Maj. at 570, there is no excuse for the district court's failure to
calculate a reasonable estimate after reviewing the facts and the parties’ arguments.


The district court likewise provided insufficient reasoning for its application of multipliers to the
lodestar amounts used to calculate various counsels’ fee awards. The application of a multiplier
is appropriate only in “rare” or “exceptional” cases. Perdue v. Kenny A. ex rel. Winn, 559 U.S.
542, 554, 130 S.Ct. 1662, 176 L.Ed.2d 494 (2010). Foremost among the factors that may justify a
positive (or negative) multiplier is “the benefit obtained for the class.” Bluetooth Headset Prods.
Liab. Litig., 654 F.3d at 942. Without determining what value the settlement provided to class
members, the district court could not determine whether this was such a rare or exceptional case
that justifies a positive multiplier. Perdue, 559 U.S. at 554, 130 S.Ct. 1662. Moreover, the district
court failed to resolve the objectors’ claim that the settlement provided minimal value beyond the
reimbursement voluntarily offered by Hyundai and Kia. 10
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10 According to the majority, the district court was justified in including the entire value
of the lifetime reimbursement program—which defendants offered before they entered
the settlement—because “the settlement extended the time for enrollment and provided
additional compensation to Reimbursement Program enrollees.” Maj. at 571 n.13. But it
is not reasonable to calculate the value of a settlement as including the full value of a
program that preexisted the settlement. The district court reasonably could have calculated
the marginal value adduced from the extended enrollment time and additional compensation,
but attributing the pre-settlement value of the program to the settlement is not reasonably
defensible.


Nor did the district court resolve the objectors’ argument that class counsel did little beneficial
work on the case. The settlement of the case was announced in February 2013, only three months
after Hyundai and Kia announced their voluntary reimbursement program. This settlement was
followed only by “confirmatory discovery,” a procedure the parties agreed to use in lieu of
actual discovery under the federal rules. According to the objectors, Hyundai and Kia retained
significant control of this confirmatory procedure, including by selecting the witnesses who would
be interviewed (rather than deposed) by class counsel. There is no dispute that the confirmatory
discovery process added little or no value to the settlement. Yet the district court offered no
explanation for why fees incurred for confirmatory discovery warranted a multiplier.


If the settlement and counsel's confirmatory review of the documents and witnesses produced by
the defendants provided only minimal benefit to the class, the district court's rationale for awarding
multiplied fees—the “complexity and volume of work” and the degree of risk assumed by Espinosa
counsel—is baseless.


The majority affirms the district court's use of the multipliers despite these failures, again based
on the flawed assumption that the degree of benefit to the class was known and that we have
affirmed *582  comparable multipliers in other cases. Maj. at 571–72 (citing Vizcaino v. Microsoft
Corp., 290 F.3d 1043, 1051 (9th Cir. 2002); Kelly v. Wengler, 822 F.3d 1085, 1093, 1105 (9th
Cir. 2016)). But this is beside the point. The law requires a district court to provide an adequate
explanation of the award. The majority's repetition of the district court's explanation does not
improve it. Accordingly, I would remand the attorneys’ fee award to the district court so that it
could reevaluate the fee award after calculating the value of the settlement and provide adequate
reasoning for the applied multipliers.


V


Our court, like many others, leans toward approving class certifications and class settlements,
which benefit both defendants (who are relieved of significant liability in a single stroke) and
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class counsel (who are amply rewarded for their efforts). Nevertheless, despite any such judicial
inclinations, we remain bound by Amchem’s clear direction that courts must be rigorous in ensuring
that a class meets the prerequisites of Rule 23(b). The prospect of settlement may mitigate
management concerns, but it does not relieve a court of this responsibility. By failing to determine
what law applied to the nationwide class of plaintiffs in this case, the district court could not
fulfill this basic obligation. And by failing to make a reasonable determination of the value of the
settlement, the court lacked the ability to make a proportional attorneys’ fee award. The majority's
failure to correct these errors may be beneficial for the class action bar, but it detracts from
compliance with Supreme Court precedent. Therefore, I dissent.


All Citations


926 F.3d 539, 103 Fed.R.Serv.3d 1258, 19 Cal. Daily Op. Serv. 5177, 2019 Daily Journal D.A.R.
4888
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34 Cal.4th 254
Supreme Court of California


In re Michael Lee JENNINGS on Habeas Corpus.


No. S115009.
|


Aug. 23, 2004.


Synopsis
Background: Defendant was convicted in the Superior Court, Sacramento County, No.
00M07614, Gail D. Ohanesian, J., of statutory misdemeanor offense of purchasing an alcoholic
beverage for a person under 21 who thereafter proximately caused great bodily injury. Defendant
appealed. The Superior Court, Appellate Division, affirmed and certified the case for transfer to
the Court of Appeal. The Court of Appeal declined certification. Defendant petitioned for writ of
habeas corpus. The Supreme Court issued an order to show cause on the petition, returnable to
the Court of Appeal. The Court of Appeal denied the writ of habeas corpus, ruling that the statute
did not require defendant's knowledge that the person for whom he purchased the alcohol was
under age 21.


Holdings: The Supreme Court, Werdegar, J., held that:


[1] statute prohibiting the purchasing of alcohol for an underage person did not require proof of
knowledge or intent on the part of defendant to establish a violation, and


[2] defendant was entitled to raise a mistake of fact defense concerning the person's age.


Petition for writ of habeas corpus granted, and case remanded to superior court.


Opinion, 131 Cal.Rptr.2d 233, superseded.


West Headnotes (15)


[1] Statutes Language and intent, will, purpose, or policy
Statutes Plain Language;  Plain, Ordinary, or Common Meaning
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To determine the meaning of a statute, the court looks to the intent of the Legislature
in enacting the law, being careful to give the statute's words their plain, commonsense
meaning.


10 Cases that cite this headnote


[2] Statutes Plain language;  plain, ordinary, common, or literal meaning
Statutes Extrinsic Aids to Construction
If the language of a statute is not ambiguous, the plain meaning controls and resort to
extrinsic sources to determine the Legislature's intent is unnecessary.


9 Cases that cite this headnote


[3] Statutes Context
Statutes Statutory scheme in general
In interpreting a statutory code section, the court must interpret the section in context with
the entire statute and the statutory scheme.


4 Cases that cite this headnote


[4] Alcoholic Beverages Underage Persons
Statute prohibiting the furnishing of alcohol to an underage person applies to any situation
in which an individual purchases alcoholic beverages for an underage person. West's
Ann.Cal.Bus. & Prof.Code § 25658(c).


2 Cases that cite this headnote


[5] Statutes Purpose and intent;  unambiguously expressed intent
Where the words of the statute are clear, the court may not add to or alter them to
accomplish a purpose that does not appear on the face of the statute or from its legislative
history.


6 Cases that cite this headnote


[6] Alcoholic Beverages Intent, knowledge, or good faith of provider
To obtain a conviction under statute prohibiting the furnishing of alcohol to an underage
person, the People need not prove the offender knew the person to whom he or she
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furnished, sold, or gave an alcoholic beverage was in fact not yet 21 years old. West's
Ann.Cal.Bus. & Prof.Code § 25658(a).


[7] Criminal Law Criminal Intent and Malice
Criminal Law Negligence;  recklessness
So basic is the requirement that there must be a union of act and wrongful intent or criminal
negligence, that it is an invariable element of every crime unless excluded expressly or
by necessary implication.


4 Cases that cite this headnote


[8] Criminal Law Acts prohibited by statute
For certain types of penal laws, often referred to as public welfare offenses, the Legislature
does not intend that any proof of scienter or wrongful intent be necessary for conviction;
such offenses generally are based upon the violation of statutes which are purely regulatory
in nature and involve widespread injury to the public.


10 Cases that cite this headnote


[9] Criminal Law Acts prohibited by statute
Criminal Law Negligence;  recklessness
In determining whether a penal statute requires that the prosecution prove some form of
guilty intent, knowledge, or criminal negligence, courts commonly take into account:(1)
the legislative history and context; (2) any general provision on mens rea or strict liability
crimes; (3) the severity of the punishment provided for the crime; (4) the seriousness of
harm to the public that may be expected to follow from the forbidden conduct; (5) the
defendant's opportunity to ascertain the true facts; (6) the difficulty prosecutors would
have in proving a mental state for the crime; and (7) the number of prosecutions to be
expected under the statute.


11 Cases that cite this headnote


[10] Courts Previous Decisions as Controlling or as Precedents
An opinion is not authority for propositions not considered.


1 Cases that cite this headnote
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[11] Alcoholic Beverages Intent, knowledge, or good faith of provider
Statute prohibiting the purchasing of alcohol for an underage person does not require proof
of knowledge or intent on the part of defendant to establish a violation; the legislative
history and context of the statute, along with the seriousness of the harm to the public,
demonstrate that no knowledge that the accused knew that the person was under 21 years
of age should be imposed. West's Ann.Cal.Bus. & Prof.Code § 25658(c).


4 Cases that cite this headnote


[12] Statutes Subject or purpose
Where a statute, with reference to one subject contains a given provision, the omission of
such provision from a similar statute concerning a related subject is significant to show
that a different legislative intent existed with reference to the different statutes.


26 Cases that cite this headnote


[13] Criminal Law Criminal Intent and Malice
For crimes which impose severe punishment, the usual presumption that a defendant must
know the facts that make his or her conduct illegal should apply.


[14] Criminal Law Ignorance or mistake of fact
Although the People, in a prosecution for purchasing alcohol for an underage person who
thereafter caused great bodily injury or death, did not have to prove that defendant knew
the person was under 21 years of age, defendant was entitled to raise a mistake of fact
defense concerning the person's age. West's Ann.Cal.Bus. & Prof.Code § 25658(c).


See 2 Witkin & Epstein, Cal. Criminal Law (3d ed. 2000) Crimes Against Public Peace
and Welfare, § 291; Cal. Jur. 3d, Alcoholic Beverages, § 55.


13 Cases that cite this headnote


[15] Criminal Law Ignorance or mistake of fact
As a general matter, a mistake of fact defense is not available unless the mistake disproves
an element of the offense.


26 Cases that cite this headnote
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Attorneys and Law Firms


***647  **908  Rothschild, Wishek & Sands, Kelly Lynn Babineau and M. Bradley Wishek,
Sacramento, for Petitioner Michael Lee Jennings.


Bill Lockyer, Attorney General, Manuel M. Medeiros, State Solicitor General, Robert R.
Anderson, Chief Assistant Attorney General, Jo Graves, Assistant Attorney General, Carlos A.
Martinez, Mathew Chan, Janet Neeley, David Andrew Eldridge, Stephen G. Herndon and Rachelle
A. Newcomb, Deputy Attorneys General; Robert A. Ryan, Jr., County Counsel, and James G.
Wright, Deputy County Counsel, for Respondent State of California.


Opinion


WERDEGAR, J.


*259  Petitioner invited some guests to his home and served them alcoholic beverages. One of
the guests, only 19 years old, after leaving the party caused an automobile accident resulting in
serious injury. Charged with violating Business and Professions Code 1  section 25658, subdivision
(c) (section 25658(c)), which prohibits the purchase of an alcoholic beverage for someone under
21 years old who, after drinking, proximately causes death or great bodily injury, petitioner sought
to defend against the charge by claiming he did not know his guest was under the legal drinking
age and in fact believed he was over 21 years old. The trial court and two levels of appellate courts
ruled that because knowledge of age is not an element of the crime, a mistake of fact as to age is
not a defense. We agree the People need not prove knowledge of age to establish a violation of
section 25658(c), but we conclude petitioner was entitled to defend against the charge by claiming
a mistake of fact as to age. Accordingly, we reverse the judgment.


1 All further statutory references are to the Business and Professions Code unless otherwise
stated.


FACTS 2


2 Petitioner waived his right to a jury trial and submitted his case on the police report. The
facts are drawn largely from that report.


On May 30, 2000, petitioner Michael Jennings, a supervisor for Armor Steel Company in Rio
Linda, invited coworkers Charles Turpin, Curtis Fosnaugh, Daniel Smith and Donald Szalay to
his home to view a videotape demonstrating some new machinery the company was to obtain.
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Szalay stopped at a convenience store and bought a 12–pack of beer to bring to the gathering. At
petitioner's direction, his wife went to a store and purchased another 12–pack of beer. The five
men sat in the garage and drank beer.


Some time later, the men went into the house where they watched the videotape and drank more
beer. Around 6:00 p.m., the party broke up. Fosnaugh left driving a white Ford pickup truck. Turpin
then left driving his Volkswagen Beetle, accompanied by Smith. Fosnaugh stopped at a stop sign
at the intersection of E Street and 20th Street in Rio Linda. Turpin, intending to overtake and pass
Fosnaugh on the left without stopping at the intersection, drove on the wrong side of the ***648
road. By his own estimate, Turpin was driving around 55 miles per hour. Unaware of Turpin's
intention to pass on the left, Fosnaugh attempted to make a left turn, resulting in a major collision
and serious injuries to Turpin, Smith and Fosnaugh.


*260  Turpin, who had to be pried from his car with the Jaws of Life, told police responding to
the scene that he drank about seven beers between 4:00 and 6:00 p.m. The results of a preliminary
alcohol screening test indicated Turpin had a blood-alcohol concentration of .124 percent. Later
at the hospital, a blood test determined Turpin's blood-alcohol concentration to be .16 percent.
Turpin was 19 years old. Fosnaugh was 20 years old.


Petitioner was charged with violating section 25658(c), purchasing alcohol for someone under 21
years old who consumes it and “thereby proximately causes great bodily injury or death to himself,
herself, or any other person.” The People moved in limine to exclude evidence that petitioner was
unaware Turpin was not yet 21 years of age. Petitioner opposed the motion and made an offer of
proof that he was ignorant of Turpin's age. Specifically, petitioner alleged that a few weeks before
the accident, he was with several coworkers drinking beer in front of a local **909  market after
work when a police officer arrived and confronted Turpin, who was holding a beer. Petitioner
alleged he heard Turpin tell the officer he was 22 years old. In addition, petitioner alleged that,
although he was Turpin's supervisor, he did not process Turpin's employment application (which
did not, in any event, have a space for the applicant's age), and Turpin's employment file did not
have a photocopy of his driver's license.


The trial court granted the People's motion, ruling that section 25658(c) was a strict liability offense
and ignorance of Turpin's age was not a defense. Petitioner then submitted the case on the police
report subject to a reservation of the right to challenge on appeal the correctness of the trial court's
evidentiary ruling. The trial court found petitioner guilty as charged. The court sentenced him to
six months in jail, with sentence suspended and probation granted on conditions including service
of 60 days in jail.
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DISCUSSION


A. Background
The regulation of alcoholic beverages in this country has taken a long and twisting path (see U.S.
Const., 18th Amend. [prohibiting “the manufacture, sale, or transportation of intoxicating liquors”
within the U.S.]; id., 21 st Amend. [repealing the 18th Amend.] ), but regulation has now devolved
to the states, who “enjoy broad power under § 2 of the Twenty-first Amendment to regulate the
importation and use of intoxicating liquor within their borders.” (Capital Cities Cable, Inc. v.
Crisp (1984) 467 U.S. 691, 712, 104 S.Ct. 2694, 81 L.Ed.2d 580.) One active area of California's
regulation of alcoholic beverages concerns underage drinkers. No citation to authority is necessary
to establish that automobile accidents by underage drinkers lead to the injuries *261  and deaths of
thousands of people in this country every year. Nevertheless, the statistics are sobering. “In 2002,
24% of drivers ages 15 to 20 who died in motor vehicle crashes had been drinking alcohol.” (http://
www.cdc.gov/ncipc/factsheets/drving.htm [as of Aug. 23, 2004].) “Analysis of data from 1991
—1997 found that, consistently, more than one in three teens reported they had ridden with a
driver who had been drinking alcohol in the past month. One in six reported having driven after
drinking alcohol within the same one-month time period.” (http:// www.cdc.gov/ncipc/factsheets/
teenmvh.htm ***649  [as of Aug. 23, 2004].) “In 2002, 25 percent of 16—20–year–old passenger
vehicle drivers fatally injured in crashes had high blood alcohol concentrations (0.08 percent or
more). Teenage drivers with BACs in the 0.05–0.08 percent range are far more likely than sober
teenage drivers to be killed in single-vehicle crashes—17 times more likely for males, 7 times
more likely for females. At BACs of 0.08–0.10, risks are even higher, 52 times for males, 15 times
for females.” (http:// www.hwysafety.org/safety%5Ffacts%20qanda/underage.htm [as of Aug. 23,
2004].)


Given these facts, that our laws shield young people from the dangers of excess alcohol
consumption is no surprise. Our state Constitution establishes the legal drinking age at 21, three
years past the age of legal majority (see, e.g., Cal. Const., art. II, § 2 [must be at least 18 years
old to vote]; Fam.Code, § 6500 [a “minor” is one under 18 years old]; Prob.Code, § 3901, subd.
(a) [“adult” defined as one “who has attained the age of 18 years”] ), both for purchases and
personal consumption at on-sale premises. (Cal. Const., art. XX, § 22.) The “likely purpose” of
this constitutional provision “is to protect such persons from exposure to the ‘harmful influences'
associated with the consumption of such beverages.” (Provigo Corp. v. Alcoholic Beverage Control
Appeals Bd. (1994) 7 Cal.4th 561, 567, 28 Cal.Rptr.2d 638, 869 P.2d 1163.)


The Legislature has implemented this constitutional mandate in a number of ways. For example,
section 25658, subdivision (a) (§ 25658(a)) makes it a misdemeanor to sell or furnish an alcoholic
beverage to any person under the age of 21 years. Section 25658, subdivision (b) makes it a
misdemeanor for an underage person to buy alcohol or consume an alcoholic beverage in any on-
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sale premises. Under a new law enacted in 2003, a parent who permits his or her minor child to
drink an intoxicating beverage can under **910  some circumstances be guilty of a misdemeanor.
(§ 25658.2.) 3


3 Section 25658.2 provides: “(a) A parent or legal guardian who knowingly permits his or her
child, or a person in the company of the child, or both, who are under the age of 18 years,
to consume an alcoholic beverage or use a controlled substance at the home of the parent or
legal guardian is guilty of [a] misdemeanor if all of the following occur:
“(1) As the result of the consumption of an alcoholic beverage or use of a controlled substance
at the home of the parent or legal guardian, the child or other underage person has a blood-
alcohol concentration of 0.05 percent or greater, as measured by a chemical test, or is under
the influence of a controlled substance.
“(2) The parent knowingly permits that child or other underage person, after leaving the
parent's or legal guardian's home, to drive a vehicle.
“(3) That child or underage person is found to have caused a traffic collision while driving
the vehicle.”


*262  Of course, an underage person creates a potentially deadly situation when he or she drives
after imbibing. Addressing that situation, the Legislature has provided penalties for persons under
the age of 21 who drive with a blood-alcohol concentration much less than that prohibited for
persons over 21 years old. For example, the Legislature has enacted what has been termed a “zero
tolerance” law (Coniglio v. Department of Motor Vehicles (1995) 39 Cal.App.4th 666, 673, 46
Cal.Rptr.2d 123), making it unlawful for a person under 21 years old to operate a motor vehicle
with as little as a 0.01 percent blood-alcohol concentration as measured by a preliminary alcohol
screening device (Veh.Code, §§ 23136, 13390). Violation of this law carries civil penalties. An
underage person ***650  who drives with a 0.05 percent blood-alcohol concentration is subject
to a one-year loss of driving privileges as well as other administrative liabilities (id., §§ 23140,
13202.5, subds. (a) & (d)(4), 13352.6; see also id., § 23224 [possession of alcoholic beverages by
an underage driver].) A driver 21 years old or older, by contrast, is not subject to criminal penalties
until his or her blood-alcohol concentration rises to 0.08 percent or more. (Id., § 23152, subd. (b).)
Irrespective of his or her blood-alcohol concentration, of course, a person of any age is subject to
criminal penalties if he or she drives while “under the influence of any alcoholic beverage.” (Id.,
§ 23152, subd. (a).)


Specifically addressing the circumstance where an individual purchases alcohol for an underage
person, section 25658(c) makes such purchase punishable where the underage person, as a
consequence of consuming the alcohol, causes great bodily injury or death to anyone. Though just
a misdemeanor, the offense is punishable by imprisonment in a county jail for a minimum of six
months, by a fine of up to $1,000, or both. (§ 25658, subd. (e)(3).)
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Section 25658(c) does not explicitly require that the offender have knowledge, intent, or some
other mental state when purchasing the alcoholic beverage, and this lacuna forms the basis of the
present dispute. The question is whether we should construe the statute to require some mental
state as a necessary element of the crime. Preliminary to that question is a determination of what
acts the section prohibits, for if petitioner's actions did not violate section 25658(c), his knowledge
or mental state would be irrelevant.


*263  B. What Acts Does Section 25658(c) Prohibit?
[1]  [2]  [3]  To determine the meaning of section 25658(c), we look to the intent of the Legislature
in enacting the law, “being careful to give the statute's words their plain, commonsense meaning.
[Citation.] If the language of the statute is not ambiguous, the plain meaning controls and resort to
extrinsic sources to determine the Legislature's intent is unnecessary.” (Kavanaugh v. West Sonoma
County Union High School Dist. (2003) 29 Cal.4th 911, 919, 129 Cal.Rptr.2d 811, 62 P.3d 54.)
Additionally, we must interpret section 25658(c) in context with the entire statute and the statutory
scheme. (Renee J. v. Superior Court (2001) 26 Cal.4th 735, 743, 110 Cal.Rptr.2d 828, 28 P.3d 876.)


[4]  Section 25658(c) provides in full: “Any person who violates subdivision (a) by purchasing
an alcoholic beverage for a person under the age of 21 years and the person under the age of
21 years thereafter consumes the alcohol and thereby proximately causes great bodily injury or
death to himself, **911  herself, or any other person, is guilty of a misdemeanor.” Subdivision
(a), in turn, states that “every person who sells, furnishes, gives, or causes to be sold, furnished,
or given away, any alcoholic beverage to any person under the age of 21 years is guilty of a
misdemeanor.” Consequently, subdivision (c) prohibits the selling, furnishing or giving away
of alcohol to an underage person, but only in the circumstance therein specified, namely, by
“purchasing” such beverage “for” an underage person. Only persons who (1) furnish or give away
alcoholic beverages, (2) by purchasing such beverages, (3) for an underage person can be guilty
of violating section 25658(c).


Section 25658(c) plainly embraces the situation in which an underage person, loitering in front
of a liquor store, asks an approaching adult to buy alcoholic beverages for him or her, commonly
known as the “shoulder tap” situation (see ***651  Yu v. Alcoholic Bev. etc. Appeals Bd. (1992)
3 Cal.App.4th 286, 293, 4 Cal.Rptr.2d 280 [describing how “minors tap adults on the shoulder”
as they enter a market and “get them to buy liquor for the minors”] ) or, more colloquially,
“shoulder tapping” (http:// www.urbandictionary.com/define.
php?term=shoulder+tapping [as of Aug. 23, 2004] ). In such situations, that the buyer “purchas
[ed ] an alcoholic beverage for a person under the age of 21 years” (italics added) in violation of
section 25658(c) is not open to doubt. Used in this sense, the statutory phrase “purchas[e] ... for”
means the offender must stand in the shoes of the underage person and act as a buyer by proxy;
the word “for” in this case means “in place of.” (Webster's 3d New Internat. Dict. (2002) p. 886,
col. 2 [giving example of definition 5a: “go to the store [for] me”].)
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*264  That the Legislature's attention was focused on the phenomenon of shoulder tapping when
it enacted section 25658(c) is clear from the legislative history. (In re J.W. (2002) 29 Cal.4th
200, 211, 126 Cal.Rptr.2d 897, 57 P.3d 363 [“To determine the purpose of legislation, a court
may consult contemporary legislative committee analyses of that legislation, which are subject
to judicial notice”].) Subdivision (c) of section 25658 began as Assembly Bill No.2029 (1997–
1998 Reg. Sess.), introduced by Assemblyman Keeley on February 18, 1998. When the bill was
introduced in the Assembly Committee on Public Safety on April 14, 1998, the author's comments
were incorporated into the bill's analysis: “ ‘Last July, a tragedy occurred in the district I represent
which brought to my attention the high level of access that minors have to alcohol. Three minors
died in a drunk driving accident, in which the driver, a minor, had consumed alcohol that was
purchased for him by an adult. The adult served 30 days in a county jail and the driver of the car
is serving an eight-year sentence in state prison. [¶] According to the United Way, nationwide,
62% of 12th graders have been drunk. In Santa Cruz County alone, 95% of 11th graders say that
they could easily obtain alcohol if they wanted to. One of the top ways in which minors gain
access to alcohol is by ‘shoulder tapping,’ or asking an adult, often in front of a liquor store, to
purchase alcohol for a minor. [¶] Adults who do this must be held responsible for their actions.
The intention of [Assembly Bill No.] 2029 is to provide an effective deterrent to adults who are
irresponsible enough to buy alcohol for minors.' ” (Assem. Com. on Public Safety, Analysis of
Assem. Bill No.2029 (1997–1998 Reg. Sess.) Apr. 14, 1998, italics added.) The Superintendent of
the San Lorenzo Unified School District provided a similar argument in support of the bill. (Ibid.)
Assemblyman Keeley's statement was later included in the state Senate's bill analysis. (Sen. Com.
on Public Safety, Analysis of Assem. Bill No. 1204 (1997–1998 Reg. Sess.) June 23, 1998.) 4  No
contrary statements of intent appear in any of the legislative history of these bills.


4 By this time, Assembly Bill No.2029 had been incorporated into Assembly Bill No. 1204
for technical procedural reasons.


Whether the statute is limited to the shoulder tap situation or embraces other circumstances is a
more difficult question. The archetypal shoulder tap scenario involves strangers, a request from an
underage person, a business establishment that sells alcohol, and no intent on the buyer's part to
**912  share in drinking the purchased beverage. But does the statute apply when, for example, a
parent, without solicitation, goes to a grocery store and buys ***652  beer for her underage son?
In that hypothetical situation, as apparently in the instant case, no actual request to purchase the
alcohol is made. Or does the statute apply when an adult attending a baseball game announces he
is going to the concession stand and at the request of an underage friend brings him back a beer?
Although that situation involves a request to purchase, the *265  participants (as in this case) are
not strangers. Further, does section 25658(c) apply if an adult purchases beer for himself but days
later gives one to an underage guest? In that case, no intent to purchase for a third party exists at
the time of sale, but the purchaser later provides the alcohol to an underage person. Finally, does
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the statute apply to the social party host who purchases alcoholic beverages generally for a party
but not for any particular guest? In that situation, the host certainly purchased the beverages for
the party, 5  but did he do so for a particular underage guest?


5 In fact, party guest Szalay purchased some of the beer, and petitioner's wife purchased
the remainder, at petitioner's request. Presumably petitioner's culpability as a purchaser of
intoxicating beverages flows from his status as an aider and abettor, an issue we need not
decide here inasmuch as he essentially entered a “slow plea” of guilty by submitting the case
on the police report.


[5]  In resolving the meaning of section 25658(c), we must be careful not to add requirements to
those already supplied by the Legislature. (Robert F. Kennedy Medical Center v. Belshé (1996) 13
Cal.4th 748, 756, 55 Cal.Rptr.2d 107, 919 P.2d 721.) “Where the words of the statute are clear,
we may not add to or alter them to accomplish a purpose that does not appear on the face of the
statute or from its legislative history.” (Burden v. Snowden (1992) 2 Cal.4th 556, 562, 7 Cal.Rptr.2d
531, 828 P.2d 672.) Here, although the Legislature was focused on the shoulder tap scenario, the
language of section 25658(c) is not so limited. Section 25658(c) imposes no requirement that the
underage person make a request to a proxy to buy alcohol, nor that the two principal actors be
unknown to each other. Nor is there a statutory requirement that the underage person wait outside
the place of sale or that the buyer have no intention to share the beverage. The statute requires
only that the offender “purchas[e]” an alcoholic beverage “for” an underage person. That event
can occur in a variety of settings. In short, section 25658(c) embraces more than merely shoulder
tapping.


Nevertheless, some limits are apparent when we consider section 25658(c) together with section
25658(a). (See Renee J. v. Superior Court, supra, 26 Cal.4th at p. 743, 110 Cal.Rptr.2d 828, 28 P.3d
876.) As indicated, subdivision (a) of section 25658 sweeps more broadly than does subdivision
(c), criminalizing the selling, furnishing, or giving of alcoholic beverages “to any person under
the age of 21” (italics added), whereas subdivision (c) criminalizes the violation of subdivision
(a) “by purchasing an alcoholic beverage for a person under the age of 21 years” (italics added).
Viewing together these two subdivisions of the same statute, it is apparent the acts prohibited by
subdivision (c) involve a subset of the universe of possible situations in which one might violate
subdivision (a). The Legislature's use of the phrase “purchas[e] ... for” delineates a smaller group
of prohibited actions by identifying specific goal-directed behavior by the purchaser of alcoholic
beverages, involving an identified and particular *266  underage person. In other words, to violate
section 25658(c), one must not only furnish alcohol to an underage person, one must purchase the
alcohol for that person.


***653  Although section 25658(a) clearly embraces the social party host (because such persons
furnish or give away alcoholic beverages to their guests), the generalized actions of the typical
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social party host, providing libations for his or her guests, do not run afoul of the more specific
section 25658(c) because, as a general matter, such hosts cannot be said to have purchased
alcohol “for” any particular guest. 6  Although a social host could be said **913  to have
purchased alcoholic beverages for every one of his or her guests, such an interpretation would be
unreasonable, as in that case, “purchase for” would mean the same as “furnish to,” blurring the
distinction between the two subdivisions. As used in section 25658(c), the term “for” is “used as
a function word to indicate the person ... that something is to be delivered to.” (Webster's 3d New
Internat. Dict., supra, p. 886, col. 2 [giving example of definition 3d: “any letters [for] me”].)


6 We thus disagree with the People's position, stated at oral argument, that to ensure one does
not violate section 25658(c), a social host can simply choose not to serve alcoholic beverages.


In light of the plain meaning of the statutory language, we conclude section 25658(c) applies to
any situation in which an individual purchases alcoholic beverages for an underage person. This
includes, but is not limited to, the buyer-by-proxy and shoulder tap scenarios. We now consider
whether section 25658(c), so interpreted, requires proof of some mental state such as knowledge
of age.


C. Knowledge of Age


1. Section 25658(a)
[6]  Because section 25658(c) describes a subset of actions prohibited by section 25658(a), 7


if subdivision (a) requires the People to prove a violator knew the age of the person to whom
alcohol was furnished, such proof would also be required to show a violation of subdivision (c).
Conversely, if subdivision (a) is a strict liability offense, lacking any knowledge requirement,
that fact would weigh heavily in our determination whether subdivision (c) requires proof of
knowledge. We thus consider whether section 25658(a) requires such proof. We conclude it does
not.


7 Of course, subdivision (c) has the additional requirement that the underage person actually
consume the alcohol “and thereby proximately causes great bodily injury or death to himself,
herself, or any other person.” Strictly speaking, then, subdivision (c) is not a lesser included
offense of subdivision (a).


[7]  *267  For criminal liability to attach to an action, the standard rule is that “there must exist
a union, or joint operation of act and intent, or criminal negligence.” (Pen.Code, § 20.) “[T]he
requirement that, for a criminal conviction, the prosecution prove some form of guilty intent,
knowledge, or criminal negligence is of such long standing and so fundamental to our criminal
law that penal statutes will often be construed to contain such an element despite their failure
expressly to state it. ‘Generally, “ ‘[t]he existence of a mens rea is the rule of, rather than the
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exception to, the principles of Anglo–American criminal jurisprudence.’ ...” [Citation.] In other
words, there must be a union of act and wrongful intent, or criminal negligence. [Citations.] “So
basic is this requirement that it is an invariable element of every crime unless excluded expressly
or by necessary implication.” ' ” (In re Jorge M. (2000) 23 Cal.4th 866, 872, 98 Cal.Rptr.2d 466,
4 P.3d 297 (Jorge M.); see 1 Witkin & Epstein, Cal.Criminal Law (3d ed. 2000) Elements, § 1,
pp. 198–199.)


The prevailing trend in the law is against imposing criminal liability without ***654  proof of
some mental state where the statute does not evidence the Legislature's intent to impose strict
liability. (People v. Simon (1995) 9 Cal.4th 493, 521, 37 Cal.Rptr.2d 278, 886 P.2d 1271; Liparota
v. United States (1985) 471 U.S. 419, 426, 105 S.Ct. 2084, 85 L.Ed.2d 434 [extension of strict
liability crimes disfavored]; see 1 Witkin & Epstein, Cal.Criminal Law, supra, Elements, § 18, p.
223 [examples given of strict liability crimes are not “indicative of a trend. Indeed, the opposite
appears to be true”].)


[8]  “Equally well recognized, however, is that for certain types of penal laws, often referred to as
public welfare offenses, the Legislature does not intend that any proof of scienter or wrongful intent
be necessary for conviction. ‘Such offenses generally are based upon the violation of statutes which
are purely regulatory in nature and involve widespread injury to the public. [Citation.] “Under
many statutes enacted for the protection of the public health and safety, e.g., traffic and food and
drug regulations, criminal sanctions are relied upon even if there is no wrongful intent. These
offenses usually involve light penalties and no moral obloquy or damage to reputation. Although
criminal sanctions are relied upon, the primary purpose of the statutes is regulation rather than
**914  punishment or correction. The offenses are not crimes in the orthodox sense, and wrongful
intent is not required in the interest of enforcement.” ’ ” (Jorge M., supra, 23 Cal.4th at p. 872, 98
Cal.Rptr.2d 466, 4 P.3d 297.) 8  *268  Alcohol-related offenses, such as driving with a prohibited
blood-alcohol concentration (Ostrow v. Municipal Court (1983) 149 Cal.App.3d 668, 197 Cal.Rptr.
40) and employment of a minor at an establishment selling alcoholic beverages (Kirby v. Alcoholic
Bev. etc. App. Bd. (1968) 267 Cal.App.2d 895, 73 Cal.Rptr. 352), have been found to constitute
such public welfare offenses.


8 Examples of public welfare offenses for which criminal liability attaches in the absence of
any mens rea include improperly labeling and storing hazardous waste (Health & Saf.Code,
§ 25190; see People v. Matthews (1992) 7 Cal.App.4th 1052, 1057–1058, 9 Cal.Rptr.2d
348), sale of mislabeled motor oil (Bus. & Prof.Code, § 13480; People v. Travers (1975) 52
Cal.App.3d 111, 124 Cal.Rptr. 728), sale of food contaminated with fecal matter (People v.
Schwartz (1937) 70 P.2d 1017, 28 Cal.App.2d Supp. 775), sale of shortweighted food (In re
Marley (1946) 29 Cal.2d 525, 175 P.2d 832), and use of an unlicensed poison (Aantex Pest
Control Co. v. Structural Pest Control Bd. (1980) 108 Cal.App.3d 696, 166 Cal.Rptr. 763).



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000456732&pubNum=0004645&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000456732&pubNum=0004645&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000456732&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995037193&pubNum=661&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985124490&pubNum=0000708&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985124490&pubNum=0000708&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000456732&pubNum=4645&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000456732&pubNum=4645&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983155645&pubNum=227&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983155645&pubNum=227&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968112332&pubNum=227&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968112332&pubNum=227&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS25190&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000213&cite=CAHSS25190&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992117410&pubNum=3484&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992117410&pubNum=3484&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS13480&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975104596&pubNum=227&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975104596&pubNum=227&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937120246&pubNum=661&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937120246&pubNum=661&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947112455&pubNum=661&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1947112455&pubNum=661&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980117814&pubNum=227&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980117814&pubNum=227&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





In re Jennings, 34 Cal.4th 254 (2004)
95 P.3d 906, 17 Cal.Rptr.3d 645, 04 Cal. Daily Op. Serv. 7765...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 14


[9]  We found in Jorge M., supra, 23 Cal.4th 866, 98 Cal.Rptr.2d 466, 4 P.3d 297, a “useful”
analytical framework “where the legislative intent is not readily discerned from the text [of the
law] itself.” (Id. at p. 873, 98 Cal.Rptr.2d 466, 4 P.3d 297.) We there explained that “courts have
commonly taken into account ...:(1) the legislative history and context; (2) any general provision on
mens rea or strict liability crimes; (3) the severity of the punishment provided for the crime (‘Other
things being equal, the greater the possible punishment, the more likely some fault is required’); (4)
the seriousness of harm to the public that may be expected to follow from the forbidden conduct;
(5) the defendant's opportunity to ascertain the true facts (‘The harder to find out the truth, the
more likely the legislature meant to require fault in not knowing’); (6) the difficulty prosecutors
would have in proving a mental state for the crime (‘The greater the difficulty, the more likely
it is that the legislature intended to relieve the prosecution of that burden so that the law could
be effectively enforced’); [and] (7) the number of prosecutions to be expected under the statute
(‘The fewer the expected prosecutions, ***655  the more likely the legislature meant to require
the prosecuting officials to go into the issue of fault’).” (Ibid.)


We need not address all of the Jorge M. factors because section 25658(a) falls easily into the
category of crimes courts historically have determined to be public welfare offenses for which
proof of knowledge or criminal intent is unnecessary. First, the statute does not expressly require
a mental state. More to the point, the statute is closely akin to those public welfare offenses that “
‘are purely regulatory in nature and involve widespread injury to the public.’ ” (Jorge M., supra,
23 Cal.4th at p. 872, 98 Cal.Rptr.2d 466, 4 P.3d 297.) Like those offenses, section 25658(a) is more
regulatory than penal, addressed more to the public welfare than to the individual punishment of
the transgressor. As one court has opined when addressing the purpose of section 25658: “[I]t may
be assumed that the provisions prohibiting certain transactions with minors are designed to protect
them from harmful influences.” (Lacabanne Properties, Inc. v. Dept. Alcoholic Bev. Control (1968)
261 Cal.App.2d 181, 188, 67 Cal.Rptr. 734; accord, Provigo Corp. v. Alcoholic Beverage Control
Appeals Bd., supra, 7 Cal.4th at p. 567, 28 Cal.Rptr.2d 638, 869 P.2d 1163.)


*269  The statute's goal of avoiding a broader societal harm rather than imposing individual
punishment is illustrated by the light penalties prescribed for its violation. Violation of section
25658(a) imposes a $250 fine, between 24 and 32 hours of community service, or a combination
thereof. (§ 25658, subd. (e)(1).) For a first offense involving a minor and not simply an underage
person, the penalty is a $1,000 fine and at least 24 hours of community service. (Id., subd. (e)(2).)
No violation of section 25658(a) results in incarceration of any length. Thus, as for other public
welfare offenses, section 25658(a) “ ‘ “involve[s] light penalties and no moral obloquy or damage
to reputation. Although criminal sanctions are relied upon, the primary purpose of the statutes is
regulation rather than punishment or correction.” ’ ” **915  (Jorge M., supra, 23 Cal.4th at p.
872, 98 Cal.Rptr.2d 466, 4 P.3d 297.) The light penalties for violating section 25658 (a) strongly
suggest the Legislature has dispensed with any requirement that the People prove knowledge or
some other criminal intent.
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[10]  Petitioner argues section 25658(a) must be interpreted to require knowledge of age despite
any explicit statutory requirement, citing Brockett v. Kitchen Boyd Motor Co. (1972) 24 Cal.App.3d
87, 100 Cal.Rptr. 752. Brockett concerned civil, not criminal, liability. In passing, it stated about
section 25658(a): “If one wilfully disobeys the law and knowingly furnishes liquor to a minor with
knowledge that the minor is going to drive a vehicle on the public highways, as alleged in this
case, he must face the consequences.” (Brockett, supra, at p. 93, 100 Cal.Rptr. 752, italics added.)
Not addressed in Brockett is whether one must face the same consequences absent such intent or
knowledge. An opinion, of course, is not authority for propositions not considered. (Flannery v.
Prentice (2001) 26 Cal.4th 572, 581, 110 Cal.Rptr.2d 809, 28 P.3d 860.) In any event, Brockett
relied extensively on Vesely v. Sager (1971) 5 Cal.3d 153, 95 Cal.Rptr. 623, 486 P.2d 151, which
subsequently was statutorily overruled. (See Bus. & Prof.Code, § 25602, subd. (c); Civ.Code, §
1714, subd. (b).)


More on point is Provigo Corp. v. Alcoholic Beverage Control Appeals Bd., supra, 7 Cal.4th at page
569, 28 Cal.Rptr.2d 638, 869 P.2d 1163, where this court held as to seller-licensees that “the laws
against sales to minors [citing Cal. Const., art. XX, § 22; Bus. & Prof.Code, § 25658(a) ] can be
violated despite the seller's (or its ***656  agents') lack of knowledge of the purchaser's minority.”
Provigo, then, at least suggests section 25658(a) also does not require proof of knowledge or intent
by other persons who provide alcohol to underage persons. We conclude that to obtain a conviction
under section 25658(a), the People need not prove the offender knew the person to whom he or
she furnished, sold or gave an alcoholic beverage was in fact not yet 21 years old.


*270  2. Section 25658(c)
[11]  Whether subdivision (c) of section 25658 dispenses with a proof of knowledge requirement
is a more complex question. Unlike with subdivision (a), three factors mentioned in Jorge M.,
supra, 23 Cal.4th at page 873, 98 Cal.Rptr.2d 466, 4 P.3d 297—the legislative history and context
of the statute, the severity of the punishment, and the seriousness of the harm to the public—have
substantial application in the analysis for subdivision (c). Nevertheless, we similarly conclude the
People need not prove knowledge or intent to establish a violation of subdivision (c).


First and foremost, the legislative history of section 25658(c) strongly suggests the Legislature
intended to impose guilt without a showing the offender knew the age of the person for whom
alcohol was purchased. As discussed, ante, section 25658(c) was an amendment to the existing
statute, responding to an incident in Santa Cruz County in which someone over 21 years old
purchased alcoholic beverages for an underage person who thereafter became intoxicated and
crashed his car, killing three minors. As originally proposed, Assembly Bill No.2029 would have
proscribed “furnish[ing]” an alcoholic beverage to a “minor” if the minor then caused death or
great bodily injury. This original version of the bill made the new crime punishable as either a
felony or a misdemeanor, commonly called a wobbler. (Assem. Bill No.2029 (1997–1998 Reg.
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Sess.) as introduced Feb. 18, 1998.) The bill was amended in the Assembly to substitute the phrase
“purchasing ... for” in the place of “furnishing ... to.” The amendment also deleted reference to
a “minor” and replaced it with “a person under the age of 21 years.” That the crime could be a
felony punishable in state prison remained unchanged. (Assem. Amend. to Assem. Bill No.2029
(1997–1998 Reg. Sess.) Mar. 26, 1998.)


The bill was then referred to the Assembly Committee on Public Safety. Comments to the bill
include this telling one: “This bill requires little or no intent on the part of the purchaser of
alcohol for underage persons. There is no requirement that GBI [great bodily injury] or death be
foreseeable to the **916  purchaser, other than the general knowledge that alcohol can sometimes
lead to dangerous situations. As is stated above, a commercial vendor is only found civilly liable
and guilty of a misdemeanor if he or she sells to an obviously intoxicated minor. [¶] Should this
bill be amended to provide that the purchaser must know, or reasonably should have known, that
GBI was a likely result of the purchase of the alcohol for the underage person? ” (Assem. Com.
on Public Safety, Analysis of Amend. to Assem. Bill No.2029 (1997–1998 Reg. Sess.) Apr. 14,
1998, italics added, underscoring in original.)


*271  Before the full Assembly a week later, Assembly Bill No.2029 was again amended.
Proposed section 25658(c) was then to read in pertinent part: “Any person who violates subdivision
(a) by purchasing an alcoholic beverage for a person under the age of 21 years and the person under
the age of 21 years thereafter consumes the alcohol and thereby proximately causes great bodily
injury to himself, herself, ***657  or any other person is guilty of a public offense punishable by
imprisonment in a county jail not to exceed one year or in state prison. In order to be punishable
by imprisonment in the state prison pursuant to this subdivision: [¶] (1) The purchaser shall have
known or reasonably should have known that the person for whom he or she was purchasing was
under the age of 21 years ....” (Assem. Amend. to Assem. Bill No.2029 (1997–1998 Reg. Sess.)
Apr. 21, 1998, italics added.)


As the Legislative Counsel's Digest for this proposed amendment explained, “[t]he bill would
require that to be punishable as a felony the purchaser must have known or reasonably should have
known that the person for whom he or she was purchasing was under the age of 21 years ....” (Legis.
Counsel's Dig., Assem. Bill No.2029 (1997–1998 Reg. Sess.) Apr. 21, 1998.)


The substance of Assembly Bill No.2029 was then added to Assembly Bill No. 1204, then before
the state Senate. (Sen. Amend. to Assem. Bill No. 1204 (1997–1998 Reg. Sess.) June 3, 1998.) In
the Senate Committee on Public Safety, a question was raised concerning the foreseeability of the
injury caused by the underage drinker. “As the opposition notes, this provision would provide a
potential prison sentence for an act not directly caused by the person. A 21 year old college student
who gives a 20 year old friend a beer could be subject to an increased misdemeanor penalty if that
20 year old friend were to trip down a flight of stairs after drinking the beer and breaks his/her
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arm.” (Sen. Com. on Public Safety, Analysis of Amend. to Assem. Bill No. 1204 (1997–1998 Reg.
Sess.) June 3, 1998.) “SHOULD WE PUNISH ONE PERSON FOR THE UNFORESEEABLE
SUBSEQUENT BEHAVIOR OF ANOTHER BECAUSE THE FIRST PERSON COMMITTED
AN OFFENSE?” (Ibid.)


Although a concern was raised in the Senate committee about the foreseeability of the injury, no
question was raised about the felony provision or its requirement that the offender knew or should
have known the age of the person for whom he was buying alcohol. Nevertheless, Assembly Bill
No. 1204 was thereafter amended to delete the felony option together with its intent requirement,
leaving section 25658(c) as a misdemeanor provision only, with no explicit intent requirement.
(Sen. Amend. to Assem. Bill *272  No. 1204 (1997–1998 Reg. Sess.) June 30, 1998.) It was this
version that was eventually passed, enrolled, sent to the Governor, and signed into law. 9


9 As the Court of Appeal explained: “The substance of [Assembly Bill No.] 1204 was then
incorporated into a related bill proceeding through the Senate, [Senate Bill No.] 1696, to
ensure that its provisions would not be super[s]eded if both bills were enacted and [Senate
Bill No.] 1696 was chaptered last. (Legis. Counsel's Dig., Sen. Bill No. 1696, Stats. 1998
(1997—1998 Reg. Sess.).) ( [Senate Bill] 1696.) In fact, that is what happened. [Assembly
Bill No.] 1204 was chaptered on September 14, 1998. [Senate Bill] 1696 was chaptered on
September 18, 1998. Section 25658 was amended to include subdivision (c) by Senate Bill
1696.”


The Court of Appeal below reasoned: “A review of this history shows that the Legislature
considered incorporating an express mental state element into the statute when the subdivision
could be prosecuted as a felony. It may be inferred that the Legislature intended the misdemeanor
to be a strict liability statute when it deleted the felony provision **917  without moving the
requirement of a specific mental state into the remaining misdemeanor portion of subdivision
(c).” While this inference is ***658  strong, petitioner contends the appellate court's view of the
legislative history is simplistic because it fails to view the totality of the legislative history, which
indicates a legislative concern with not only the potential offender's knowledge of the drinker's
age, but also with his or her subjective awareness of the foreseeability of the harm caused by the
drinker.


As our recitation of the legislative history demonstrates, the Legislature was, at various points,
concerned both with the possibility that one could be convicted of a felony under the new law even
though unaware of the age of the person for whom alcohol was bought and with the possibility
the purchaser could be convicted although unaware the drinker intended to become intoxicated
or to drive. But that the Legislature may have entertained multiple concerns about the proposed
law does not undermine the obvious inference that in deleting the felony option, with its attached
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intent requirement, the Legislature intended to leave the new crime a misdemeanor only, with no
intent requirement.


Interpretation of section 25658(c) as a strict liability offense is bolstered by a consideration of
other statutes addressing related issues, all of which appear in the same portion of the Business and
Professions Code as does section 25658. (See art. 3 [“Women and Minors”], ch. 16 [“Regulatory
Provisions”], div. 9 [“Alcoholic Beverages”].) For example, section 25658.2, subdivision (a)
provides: “A parent or legal guardian who knowingly permits his or her child ... under the age
of 18 years, to consume an alcoholic beverage ... at the home of the parent or legal guardian
[under certain conditions] is guilty of [a] misdemeanor.” (Italics added.) Similarly, section 25657,
subdivision (b) provides: “In any place of business where alcoholic beverages are *273  sold
to be consumed upon the premises, to employ or knowingly permit anyone to loiter in or about
said premises for the purpose of begging or soliciting any patron or customer of, or visitor in,
such premises to purchase any alcoholic beverages for the one begging or soliciting [is guilty of a
misdemeanor].” (Italics added.) Finally, section 25659.5, subdivision (d) provides: “Any purchaser
of keg beer who knowingly provides false information as required by subdivision (a) is guilty of
a misdemeanor.” (Italics added.)


[12]  Because the wording of these statutes shows the Legislature if it wishes knows how to express
its intent that knowledge be an element of an offense, the absence of such a requirement in section
25658(c) indicates it intended no such requirement. (People v. Murphy (2001) 25 Cal.4th 136,
159, 105 Cal.Rptr.2d 387, 19 P.3d 1129.) “It is a settled rule of statutory construction that where
a statute, with reference to one subject contains a given provision, the omission of such provision
from a similar statute concerning a related subject is significant to show that a different legislative
intent existed with reference to the different statutes.” (People v. Norwood (1972) 26 Cal.App.3d
148, 156, 103 Cal.Rptr. 7.) In sum, the legislative history and context of section 25658(c) tilts
heavily in favor of criminal liability without proof of knowledge or intent.


[13]  The second factor we find significant is the severity of the punishment. (Jorge M., supra,
23 Cal.4th at p. 873, 98 Cal.Rptr.2d 466, 4 P.3d 297.) The greater the punishment for a particular
crime, the more likely the Legislature intended to require the state to prove an offender acted
with some culpable mental state. “For crimes which impose severe punishment, ‘... the usual
presumption that a defendant must know the facts that make his conduct illegal should apply.’ (
***659  Staples v. United States [ (1994) ] 511 U.S. [600,] 619, [114 S.Ct. 1793, 128 L.Ed.2d
608].)” (People v. Coria (1999) 21 Cal.4th 868, 878, 89 Cal.Rptr.2d 650, 985 P.2d 970.) For
example, we reasoned in Jorge M. that the “Legislature's choice of potential felony [rather than
misdemeanor] punishment ... reinforces the presumption expressed by [Penal Code] section 20
and suggests that correspondingly strong evidence of legislative intent is required to exclude mens
rea from the offense.” (Jorge M., supra, at p. 880, 98 Cal.Rptr.2d 466, 4 P.3d 297.)



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS25658&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS25658&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS25658&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS25658&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001259791&pubNum=4645&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001259791&pubNum=4645&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972103132&pubNum=227&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972103132&pubNum=227&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS25658&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000456732&pubNum=4645&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000456732&pubNum=4645&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994113321&pubNum=708&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994113321&pubNum=708&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999242079&pubNum=661&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES20&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000456732&pubNum=4645&originatingDoc=I04e1a1bafa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





In re Jennings, 34 Cal.4th 254 (2004)
95 P.3d 906, 17 Cal.Rptr.3d 645, 04 Cal. Daily Op. Serv. 7765...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 19


Section 25658(c) is punishable as a misdemeanor, not a felony. In general, punishment **918
for a misdemeanor cannot exceed confinement in a county jail for up to six months, a fine not
to exceed $1,000, or both. (Pen.Code, § 19.) The maximum confinement for a misdemeanor is
one year in jail. (Id., § 19.2.) A violation of section 25658(c), though not a felony, provides for a
punishment greater than that prescribed for the typical misdemeanor because a violator “shall be
punished by imprisonment in a county jail for a minimum term of *274  six months not to exceed
one year, by a fine not exceeding one thousand dollars ($1,000), or by both imprisonment and
fine.” (§ 25658, subd. (e)(3), italics added.)


Although the heightened penalty tends to distinguish section 25658(c) from the ordinary
misdemeanor and suggests we should imply a mental element to this crime, a higher than normal
penalty does not necessarily preclude a crime from being a public welfare offense; the severity
of the punishment is, instead, a factor in the overall calculus in determining whether proof of a
mental element must be implied. Here, the punishment falls somewhere in the middle, greater than
that prescribed for the typical misdemeanor, but less than that for the typical wobbler or felony.


In addition to the potential length of possible incarceration, petitioner contends the reputational
injury and personal disgrace he will suffer should his conviction for violating section 25658(c)
be allowed to stand are factors relevant to determining the severity of the punishment. We agree.
Discussing this issue, Justice Traynor opined for this court: “Under many statutes enacted for the
protection of the public health and safety, e.g., traffic and food and drug regulations, criminal
sanctions are relied upon even if there is no wrongful intent. These offenses usually involve light
penalties and no moral obloquy or damage to reputation. Although criminal sanctions are relied
upon, the primary purpose of the statutes is regulation rather than punishment or correction. The
offenses are not crimes in the orthodox sense, and wrongful intent is not required in the interest of
enforcement.” (People v. Vogel (1956) 46 Cal.2d 798, 801, fn. 2, 299 P.2d 850, italics added (Vogel
), quoted in Jorge M., supra, 23 Cal.4th at p. 872, 98 Cal.Rptr.2d 466, 4 P.3d 297.) At issue in Vogel
was the crime of bigamy. Justice Traynor further explained: “The severe penalty for bigamy [then
up to a $5,000 fine, confinement in county jail, or in state prison for up to 10 years], the serious
loss of reputation conviction entails, the infrequency of the offense, and the fact that it has been
regarded for centuries as a crime involving moral turpitude, make it extremely unlikely that the
Legislature meant to include the morally innocent to make sure the guilty did not escape.” (Vogel,
supra, at p. 804, 299 P.2d 850, fn. omitted, italics added.)


More recently, the Court of Appeal addressed the question whether the crime of misdemeanor
animal cruelty (Pen.Code, § 597f, subd. (a)) required a showing of either civil or criminal
negligence. (People v. Speegle (1997) 53 Cal.App.4th 1405, 62 Cal.Rptr.2d 384.) The court found
the ***660  reputational injury associated with the criminal mistreatment and neglect of animals
to justify the higher, criminal negligence standard. “In our society, those who mistreat animals are
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the deserved object of obloquy, and their conduct is wrongful of itself and not just as a matter of
legislative declaration.” (Id. at p. 1415, 62 Cal.Rptr.2d 384.)


*275  Like the bigamist in Vogel, supra, 46 Cal.2d 798, 299 P.2d 850, and the defendant who
kept, neglected, and starved 200 poodles in People v. Speegle, supra, 53 Cal.App.4th 1405, 62
Cal.Rptr.2d 384, a person who purchases alcoholic beverages for an underage person, enabling
that person to become intoxicated and to cause “great bodily injury or death,” may expect severe
censure from the general public. That drunk drivers, and especially underage drunk drivers,
cause death and destruction on our highways is common knowledge, and anyone contributing
to that societal tragedy would suffer significant reputational injury. Considering the heightened
misdemeanor penalty together with the societal condemnation a violator of section 25658(c) would
encounter, we conclude the severity of the punishment weighs in favor of requiring some intent
element for section 25658(c).


The third factor we find particularly pertinent is the seriousness of the harm or injury **919  to the
public. (Jorge M., supra, 23 Cal.4th at p. 873, 98 Cal.Rptr.2d 466, 4 P.3d 297.) The more serious
and widespread the expected harm from the prohibited conduct, the more likely the Legislature
intended to create a public welfare offense for which no proof of knowledge or intent is required.
We explained the significance of this factor in Jorge M.: “The AWCA [Assault Weapons Control
Act] is a remedial law aimed at protecting the public against a highly serious danger to life and
safety. The Legislature presumably intended that the law be effectively enforceable, i.e., that its
enforcement would actually result in restricting the number of assault weapons in the hands of
criminals and the mentally ill. In interpreting the law to further the legislative intent, therefore, we
should strive to avoid any construction that would significantly undermine its enforceability. This
is not to suggest this court would or should read any element out of a criminal statute simply to ease
the People's burden of proof. But, when a crime's statutory definition does not expressly include
any scienter element, the fact the Legislature intended the law to remedy a serious and widespread
public safety threat militates against the conclusion it also intended impliedly to include in the
definition a scienter element especially burdensome to prove.” (Id. at pp. 880–881, 98 Cal.Rptr.2d
466, 4 P.3d 297.)


The harm that section 25658(c) aims to avoid is the death and great bodily injury of underage
drivers, their passengers and other collateral victims. Unlike section 25658(a), which criminalizes
the mere furnishing, selling or giving of alcohol to an underage person, section 25658(c) includes
two additional and significant elements: consumption of the beverage and serious injury or death.
One may fairly conclude the law addresses a “serious and widespread public safety threat.” (Jorge
M., supra, 23 Cal.4th at p. 881, 98 Cal.Rptr.2d 466, 4 P.3d 297.) Implying an intent or knowledge
requirement would necessarily undermine the statute's enforceability and reduce its effectiveness
in reducing the *276  number of deaths and injuries associated with underage drinking. We
conclude this factor militates against inferring an intent requirement for section 25658(c).
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Considering these factors together, we find the legislative history of section 25658(c), its context,
and the seriousness of ***661  the harm to the public particularly persuasive in demonstrating that
no knowledge-of-age requirement should be imposed. Although the public obloquy for violation
of the statute and the minimum of six months in jail for its violation result in a more severe penalty
than normal for a misdemeanor offense, section 25658(c) remains a misdemeanor, not a felony
nor even a wobbler. On balance, we are convinced the legislative history provides the strongest
evidence of legislative intent. That history indicates the Legislature intended that a conviction
of violating section 25658(c) does not require a showing the offender had knowledge of the
imbiber's age or other criminal intent. Accordingly, although the People must prove an accused
“purchas[ed]” an alcoholic beverage “for” an underage person, the People need not also prove the
accused knew that person was under 21 years of age.


D. The Mistake of Fact as to Age Defense
[14]  Although the People need not prove knowledge of age in order to establish a violation of
section 25658(c), the question remains whether petitioner was entitled to raise a mistake of fact
defense concerning Turpin's age. The Penal Code sets forth the broad outlines of the mistake of
fact defense. Section 26 of that code provides: “All persons are capable of committing crimes
except [¶] ... [¶] Persons who committed the act or made the omission charged under an ignorance
or mistake of fact, which disproves any criminal intent.” Thus, for example, in a case where a
defendant was convicted of murder for shooting his wife, but claimed he honestly believed the gun
was not loaded, the trial court erred by refusing to instruct the jury that a person who entertains
“an honest and reasonable belief in the existence of certain facts and circumstances which, if true,
would make such act and omission lawful, is not guilty of a crime.” **920  (People v. Goodman
(1970) 8 Cal.App.3d 705, 709, 87 Cal.Rptr. 665.) 10  Similarly, in a case where a defendant, charged
with forcible rape and kidnapping, claimed a reasonable belief that the victim consented, we held
the jury should have been instructed on a mistake of fact because if a reasonable yet mistaken
belief in consent was proved, the accused would not “possess the wrongful intent that is a *277
prerequisite under Penal Code section 20 to a conviction of either kidnapping ... or rape by means
of force or threat.” (People v. Mayberry (1975) 15 Cal.3d 143, 155, 125 Cal.Rptr. 745, 542 P.2d
1337.)


10 People v. Goodman, supra, 8 Cal.App.3d 705, 87 Cal.Rptr. 665, was disapproved on another
ground in People v. Beagle (1972) 6 Cal.3d 441, 451–452, 99 Cal.Rptr. 313, 492 P.2d 1.


[15]  As a general matter, however, a mistake of fact defense is not available unless the mistake
disproves an element of the offense. (People v. Parker (1985) 175 Cal.App.3d 818, 822, 223
Cal.Rptr. 284; 1 Witkin & Epstein, Cal.Criminal Law, supra, Defenses, § 39, p. 372.) Thus,
in Parker, the defendant illegally entered a structure, allegedly believing it was a commercial
building. Because the building was in fact a residence, he was charged with and convicted of
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first degree burglary. (Pen.Code, § 459.) On appeal, the appellate court rejected his argument
that the trial court had erred by failing to instruct the jury that his mistaken belief the building
was an uninhabited structure constituted an affirmative defense. (Parker, supra, at p. 821, 223
Cal.Rptr. 284.) The appellate court reasoned that because the prosecution was not required to prove
a defendant knew the building entered was a residential one in order to convict of ***662  burglary,
“ignorance concerning the residential nature of a building does not render a defendant's unlawful
entry into it with a felonious intent innocent conduct.” (Id. at pp. 822–823, 223 Cal.Rptr. 284.)


Of course, murder (People v. Goodman, supra, 8 Cal.App.3d 705, 87 Cal.Rptr. 665), rape (People
v. Mayberry, supra, 15 Cal.3d 143, 125 Cal.Rptr. 745, 542 P.2d 1337) and burglary (People v.
Parker, supra, 175 Cal.App.3d 818, 223 Cal.Rptr. 284) all require proof of criminal intent, whereas
public welfare offenses such as a violation of section 25658(c) do not. We addressed the mistake of
fact defense for public welfare offenses in People v. McClennegen (1925) 195 Cal. 445, 234 P. 91,
which involved a joint prosecution of several defendants for violating the state's antisyndicalism
statute. It was alleged the defendants conspired to effect a change in the “industrial ownership and
control in the existing economic and social system” and to “effect political changes in this state
and in the United States of America by means and methods denounced by [the antisyndicalism]
act.” (Id. at p. 448, 234 P. 91.) Although we ultimately found the antisyndicalism act did not
establish a public welfare crime, we discussed the mental state required for such offenses, which
we denoted “statutory crimes.” “The commission of various acts are made punishable under our
criminal procedure, even though the doer be ignorant of the fact that the doing of the act constitutes
an offense. A mistake of fact, or a want of intent, is not in every case a sufficient defense for the
violation of a criminal statute. Statutes enacted for the protection of public morals, public health,
and the public peace and safety are apt illustrations of the rule just announced. [Citations.] ... [¶]
‘... [T]herefore if a criminal intent is not an essential element of a statutory *278  crime, it is not
necessary to prove any intent in order to justify a conviction. Whether a criminal intent or guilty
knowledge is a necessary element of a statutory offense is a matter of construction to be determined
from the language of the statute, in view of its manifest purpose and design. There are many
instances in recent times where the Legislature in the exercise of the police power has prohibited,
under penalty, the performance of a specific act. The doing of the inhibited act constitutes the
crime, and the moral turpitude or purity of the motive by which it was prompted and knowledge
or ignorance of its criminal character are immaterial circumstances on the question of guilt. The
only fact to be determined in these cases is whether the defendant did the act. In the interest of the
public the burden is placed upon the actor of ascertaining at his peril whether his deed is within
the prohibition of any criminal statute.’ ” **921  (Id. at pp. 469–470, 234 P. 91, italics added.)
In other words, for public welfare offenses for which intent need not be proved, a mistake of fact
defense was unavailable.


People v. Schwartz, supra, 70 P.2d 1017, 28 Cal.App.2d Supp. 775, illustrates the point. That case
involved the sale of impure or adulterated food, a public welfare offense. The court there explained
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that the defendant “does not need to engage in that business; but if he does engage in that business
the law will not permit him to evade his responsibility to the public, declared by law, by pleading
ignorance of the quality or contents of that which he may lawfully sell only if it is pure.” (Id. at
p. 778, 70 P.2d 1017, italics added.) Similarly, in People v. Bickerstaff (1920) 46 Cal.App. 764,
190 P. 656, a case involving the sale of a beverage with greater than 1 percent alcohol, “it is not
a defense for the defendant to prove that he did not know the liquor sold by him contained the
prohibited ***663  amount of alcohol.” (Id. at p. 771, 190 P. 656.)


Notwithstanding the foregoing, the modern trend is to require proof of some criminal intent or
knowledge in order to secure a criminal conviction. (People v. Simon, supra, 9 Cal.4th at p. 521,
37 Cal.Rptr.2d 278, 886 P.2d 1271.) Vogel, supra, 46 Cal.2d 798, 299 P.2d 850, is illustrative. In
Vogel, the defendant was charged with bigamy in violation of Penal Code section 281, which at
that time provided that “[e]very person having a husband or wife living, who marries any other
person ... is guilty of bigamy.” The trial court rejected the defendant's proffered evidence that he
reasonably believed his first wife had divorced him, citing People v. Kelly (1939) 32 Cal.App.2d
624, 625, 90 P.2d 605, which held that “[a] second marriage under an erroneous assumption that
the first marriage has been annulled or dissolved is not a defense to a charge of bigamy.”


The Vogel court agreed the People need not establish the defendant knew he was still married to his
first wife, but need only prove he was in fact still *279  married to her. Nevertheless, we concluded
the defendant was entitled to raise a mistake of fact as an affirmative defense, explaining that he
would not be “guilty of bigamy, if he had a bona fide and reasonable belief that facts existed that
left him free to remarry.” (Vogel, supra, 46 Cal.2d at p. 801, 299 P.2d 850; see also People v. Stuart
(1956) 47 Cal.2d 167, 302 P.2d 5 [mistake of fact defense available to charge of selling adulterated
drug]; In re Marley, supra, 29 Cal.2d at p. 530, 175 P.2d 832 [suggesting but not deciding mistake
of fact defense available to charge of shortweighting].)


Most notable, perhaps, of this line of cases is People v. Hernandez (1964) 61 Cal.2d 529, 39
Cal.Rptr. 361, 393 P.2d 673. In that case, the defendant was charged with statutory rape (now
called unlawful sexual intercourse; see Pen.Code, § 261.5), a crime that does not require proof the
defendant knew the prosecutrix's age. The defendant claimed “he had in good faith a reasonable
belief that the prosecutrix was 18 years or more of age” (Hernandez, supra, at p. 530, 39 Cal.Rptr.
361, 393 P.2d 673), whereas in fact she was 17 years nine months old. Since the 19th century the
law had made the defense of mistake of fact as to age unavailable for this crime. (People v. Ratz
(1896) 115 Cal. 132, 134–135, 46 P. 915.) In an example of an opinion's venerability offering it
no protection, this court overruled Ratz and held the defendant was entitled to raise a defense of
mistake of fact. Citing Penal Code section 20 and Vogel, supra, 46 Cal.2d 798, 299 P.2d 850, we
stated: “We are persuaded that the reluctance to accord to a charge of statutory rape the defense
of a lack of criminal intent has no greater justification than in the case of other statutory crimes,
where the Legislature has made identical provision with respect to intent. ‘ “At common law an
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honest and reasonable belief in the existence of circumstances, which, if true, would make the act
for which the person is indicted an innocent act, has always been held to be a good defense....
[I]t has never been suggested that these exceptions do not equally apply to the case of statutory
offenses unless they are excluded expressly or by necessary implication.” ’ ” (Hernandez, supra,
at pp. 535–536, 39 Cal.Rptr. 361, 393 P.2d 673.)


These cases follow the modern trend away from imposing strict liability for criminal offenses and
to require some showing of knowledge **922  or criminal intent, even if only criminal negligence.
(See Jorge M., supra, 23 Cal.4th at p. 887, 98 Cal.Rptr.2d 466, 4 P.3d 297 [“the People bear the
burden of proving the defendant knew or should have known the firearm ***664  possessed the
characteristics bringing it within the” Assault Weapons Control Act].) In addition to interpreting
statutory language to require some showing of criminal intent, as we did in Jorge M., we may
permit a conviction absent evidence of knowledge, but allow a defendant to raise a mistake of fact
in his defense, as in Vogel, supra, 46 Cal.2d 798, 299 P.2d 850, and People v. Hernandez, supra,
61 Cal.2d 529, 39 Cal.Rptr. 361, 393 P.2d 673. Although by *280  tradition (and due process) the
People often have the burden to prove knowledge or intent, shifting the burden to the defendant
to prove his lack of guilty or criminal intent is in some cases also permissible. Thus, for example,
addressing the crime of bigamy in Vogel, we explained that “guilty knowledge” was “ formerly
a part of the definition of bigamy [but] was omitted from [Penal Code] section 281 to reallocate
the burden of proof on that issue in a bigamy trial. Thus, the prosecution makes a prima facie
case upon proof that the second marriage was entered into while the first spouse was still living
[citations], and his bona fide and reasonable belief that facts existed that left the defendant free
to remarry is a defense to be proved by the defendant.” (Vogel, supra, at pp. 802–803, 299 P.2d
850, italics added, fn. omitted; see also People v. Taylor (2001) 93 Cal.App.4th 933, 952–953,
114 Cal.Rptr.2d 23 (conc. & dis. opn. of Morrison, J.) [suggesting the same reallocation of the
burden of proving intent in a prosecution for possession of a cane sword in violation of Pen.Code,
§ 12020, subd. (a)(1) ].)


As in Vogel, supra, 46 Cal.2d 798, 299 P.2d 850, we conclude that, although the prosecution need
not prove an offender's knowledge of age in order to establish a violation of section 25658(c),
petitioner was entitled to raise an affirmative defense, for which he would bear the burden of
proof, that he honestly and reasonably believed Turpin was at least 21 years old. Recognizing
the viability of a mistake of fact defense is consistent with the modern trend away from strict
liability for criminal offenses as well as with Penal Code section 20 and the statutory scheme of
which Business and Professions Code section 25658(c) is but a part. Article 3, chapter 16, division
9 of the Business and Professions Code contains both section 25658(c) and 25660, and the two
statutes must be construed together. (Renee J. v. Superior Court, supra, 26 Cal.4th at p. 743, 110
Cal.Rptr.2d 828, 28 P.3d 876.) Section 25660, relating to licensees, provides in pertinent part:
“Proof that the defendant-licensee, or his employee or agent, demanded, was shown and acted in
reliance upon such [described ] bona fide evidence [of majority and identity] in any transaction,
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employment, use or permission forbidden by Sections 25658, 25663 or 25665 shall be a defense
to any criminal prosecution therefor or to any proceedings for the suspension or revocation of any
license based thereon.” (Italics added.) Section 25660 thus specifically authorizes licensees to raise
a mistake of fact defense as to the age of a customer to whom alcohol was sold or served. “Although
a violation of section 25658 can occur despite the seller's lack of knowledge that the purchaser is
under the age of 21, the seller's liability is not absolute because ‘the Legislature has furnished a
procedure whereby he may protect himself, namely, ... section 25660 [allowing the seller to rely
on bona fide evidence of majority and identity].’ ” (Provigo Corp. v. Alcoholic Beverage Control
Appeals Bd., supra, 7 Cal.4th at pp. 564–565, 28 Cal.Rptr.2d 638, 869 P.2d 1163.)


*281  Does section 25660 suggest the Legislature's intent to permit a similar defense to
nonlicensees? We hold that it does. A contrary conclusion would lead to an absurd ***665  result
(see, e.g., In re J. W., supra, 29 Cal.4th at p. 210, 126 Cal.Rptr.2d 897, 57 P.3d 363; City of Cotati
v. Cashman (2002) 29 Cal.4th 69, 77, 124 Cal.Rptr.2d 519, 52 P.3d 695), to wit, while licensees,
who may serve alcoholic beverages to dozens or even hundreds of customers in a single night, can
demand, check and act in reliance on bona fide evidence of identity and age and thereby enter a
safe harbor, protected from criminal liability, a nonlicensee who serves alcoholic beverages only
occasionally and to just a few persons, and who similarly demands, checks **923  and acts in
reliance on bona fide evidence of identity and age, and may honestly and reasonably believe the
person for whom he or she purchased alcohol was over 21 years old, would absent a mistake of
fact defense be subject to criminal liability, punishable by a minimum of six months in jail. (§§
25658(c), 25658, subd. (e)(3).) The Legislature could not have intended this disparity of treatment.


We conclude the trial court erred in refusing petitioner's offer to prove he honestly and reasonably
believed Turpin was over 21 years old.


CONCLUSION


We reach the following conclusions: (1) Section 25658(c) is not limited to the shoulder tap
scenario, but applies whenever an offender purchases alcoholic beverages for an underage person;
(2) section 25658(c) does not apply in the typical social party host situation, because the host does
not purchase alcohol for any particular guest; (3) the prosecution need not prove an offender knew
(or should have known) the age of the person to whom he or she furnished alcohol in order to
prove a violation of section 25658(a); (4) the prosecution need not prove an offender knew (or
should have known) the age of the person for whom he or she purchased alcohol in order to prove
a violation of section 25658(c); and (5) a person charged with violating section 25658(c) may
defend against the charge by claiming an honest and reasonable belief that the person for whom
he or she purchased alcohol was 21 years of age or older. The defendant bears the burden of proof
for this affirmative defense.
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Because the trial court refused to admit evidence that petitioner believed Turpin was over 21 years
old, it erred. The judgment of the Court of Appeal denying the petition for writ of habeas corpus
is reversed and the cause remanded to that court. The Court of Appeal is directed to grant the
petition for a writ of habeas corpus, vacate the judgment of the Sacramento County Superior Court
in People v. Michael Lee Jennings, No. 00M07614, and remand the case to the superior court for
further proceedings. The clerk of the *282  Court of Appeal is directed to remit a certified copy
of this opinion to the superior court for filing, and respondent shall serve another copy thereof on
the prosecuting attorney in conformity with Penal Code section 1382, subdivision (a)(2). (See In
re Gay (1998) 19 Cal.4th 771, 830, 80 Cal.Rptr.2d 765, 968 P.2d 476.)


WE CONCUR: GEORGE, C.J., KENNARD, BAXTER, CHIN, BROWN and MORENO, JJ.


All Citations


34 Cal.4th 254, 95 P.3d 906, 17 Cal.Rptr.3d 645, 04 Cal. Daily Op. Serv. 7765, 2004 Daily Journal
D.A.R. 10,456


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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6 Cal.App.4th 711, 8 Cal.Rptr.2d 245


In re the Marriage of AISHA and HOWARD E. HINMAN.
AISHA HINMAN, Appellant,


v.
HOWARD E. HINMAN, Respondent.


No. A052142.
Court of Appeal, First District, Division 2, California.


Apr 20, 1992.


[Opinion certified for partial publication. * ]


* Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is certified for
publication with the exception of parts II-IX.


SUMMARY


In a dissolution action, the parties entered into a stipulated judgment awarding joint physical and
legal custody of two children. Although the wife, who was the children's natural mother, had
alleged in her petition that the children were of the marriage, the husband was actually the children's
stepfather. Thereafter, the trial court entered a final judgment of dissolution, including an award
of joint custody, and made several postjudgment orders. (Superior Court of San Mateo County,
No. 338351, Judith W. Kozloski, Judge.)


Subsequently the wife moved for an order awarding sole custody of the two children to her,
contending that, the court had no jurisdiction to make an award of joint custody to a nonparent. The
Court of Appeal affirmed the order denying the wife's motion. The court held that the trial court's
judgment awarding joint custody was not void for lack of subject matter jurisdiction, even though
the husband was not the children's natural father, since the wife, by alleging in her dissolution
petition that the children were of the marriage and by stipulating to the judgment, had invoked the
court's subject matter jurisdiction. The rule that subject matter jurisdiction cannot be conferred by
consent was inapplicable, the court held, since the trial court did not lack jurisdiction to make the
custody award. (Opinion by Smith, J., with Kline, P. J., and Peterson, J., concurring.)


HEADNOTES
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Classified to California Digest of Official Reports


(1a, 1b, 1c)
Dissolution of Marriage; Separation § 87--Permanent Custody of Children--Jurisdiction and
Hearing--Jurisdiction to Award *712  Custody to Stepparent--Where Natural Parent Alleged That
Children Were of Marriage and Stipulated to Judgment Conferring Joint Custody.
In a dissolution action, the trial court's award of joint physical and legal custody of two children
was not void for lack of subject matter jurisdiction, even though the husband was not the children's
natural father. The wife, who was the children's natural mother, had invoked the court's jurisdiction
by alleging in her petition that both children were minor children of the marriage. That allegation
conferred upon the court subject matter jurisdiction to determine custody. Such jurisdiction does
not vanish even if it is later shown that there are no such children. Further, the mother stipulated
to a judgment giving the husband joint physical and legal custody. The rule that subject matter
jurisdiction cannot be conferred by consent was inapplicable, since the trial court did not lack
jurisdiction in the fundamental sense. Moreover, to permit the mother to consent to the judgment
and then to give her unlimited power to undo the judgment would violate the strong policy in favor
of preserving an established mode of child custody unless, as the result of a significant change in
circumstances, a different arrangement is in the child's best interests.


[See Cal.Jur.3d, Family Law, § 235; 10 Witkin, Summary of Cal. Law (9th ed. 1989) Parent &
Child, § 128.]


(2)
Judgments § 61--Void Judgments and Collateral Attack--Judgment by Consent.
Absent exceptional circumstances, a party who participates in or consents to a judgment that
otherwise would be beyond the scope of the court's authority is precluded from attacking the
judgment collaterally.


(3)
Courts § 20--Jurisdiction--Acquisition, Scope, and Extent of Jurisdiction--Subject Matter
Jurisdiction--Waiver of Claim of Lack of Jurisdiction:Words, Phrases, and Maxims--Lack of
Jurisdiction.
In its most fundamental or strict sense, lack of jurisdiction means an entire absence of power to
hear or determine the case, that is, an absence of authority over the subject matter or parties. In
its ordinary usage, however, the phrase encompasses many other situations, including judicial acts
that are in excess of jurisdiction. While the fundamental type of jurisdiction can never be conferred
by consent of the parties, the latter type is often subject to principles of consent and waiver.
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(4)
Dissolution of Marriage; Separation § 92--Permanent Custody of Children--Modification of
Order--Preference Against Modification.
The courts are reluctant to order a change of child custody and *713  will not do so unless there
are imperative reasons, since it is desirable to end litigation and undesirable to change a child's
established mode of living.


(5)
Dissolution of Marriage; Separation § 96--Permanent Custody of Children--Appeal--Errors
Against Natural Parent Who Is Not Party to Dissolution Action:Appellate Review § 5--Standing--
Party Not Injured by Alleged Error.
An appellant may only complain of errors that injuriously affect him or her, as opposed to those
affecting a nonparty. Thus, on appeal of a dissolution judgment in which the wife alleged that
the trial court lacked jurisdiction to award joint legal and physical custody of two of her natural
children to the husband, who was the children's stepfather, the wife was not entitled to attack the
judgment on the ground that it violated the rights of the children's biological father, who was not
a party to the dissolution proceedings.


COUNSEL
Richard Hamm and Robert L. Walker for Appellant.
Joan Mann Thomas, DeGoff & Sherman and Richard Sherman for Respondent.


SMITH, J.


Appellant Aisha Hinman (Aisha) appeals from several orders issued after entry of a final judgment
dissolving the marriage between herself and respondent Howard E. Hinman (Howard). Although
she raises a number of issues, the primary one is whether a stipulated judgment awarding a parent
and stepparent joint custody of a minor child may subsequently be attacked by the parent as void
for lack of jurisdiction. We will reject the contention that it may and, with minor exceptions, reject
the remainder of Aisha's challenges to the orders of the trial court.


Background
On February 22, 1989, Aisha petitioned for dissolution of the marriage of seven years and four
months to Howard. The petition listed 5 minor children of the marriage: Fairiz age 11, Farah age
10, Julianna, age 6, Joshua, age 4, and Justin, a newborn. In fact the two oldest children, Fairiz
and Farah, were *714  fathered by Aisha's husband from a former marriage. In her petition, Aisha
requested that she and Howard share joint legal custody of all five children and that she be awarded
physical custody.
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The case was tried before the Honorable Judith Kozloski on December 18, 1989. On the sixth
day of trial the case settled. The parties entered into a stipulation which provided that Aisha and
Howard were to share joint physical and legal custody of the five children, who were to continue to
reside in the family home with Howard. Aisha was present with her attorney when the settlement
was placed on the record and stated that she was agreeable to its terms.


A final judgment was entered on April 24, 1990 (further calendar references are to that year).
In addition to providing for joint custody, the judgment included a $40,000 payment by Howard
to Aisha to equalize the community property, a waiver of spousal support by both parties and a
prescribed visitation schedule for the children; Howard was to assume all outstanding debts of the
marriage and the children were to be seen by a child therapist at Howard's expense.


On June 28, Aisha filed a notice of motion seeking to strip Howard of all custody over the two
older children and for other relief. Aisha did not premise her request for sole custody of Fairiz and
Farah on changed circumstances; instead the sole ground for the request for modification was that
“[m]y attorney ... has informed me that this court does not have jurisdiction to award these two
children to [Howard], since he is not the natural father. ...”


Howard filed his own notice of motion on July 2, requesting changes in the visitation schedule
and other relief. Howard's motion was heard first, on July 20. The hearing resulted in the issuance
of two orders: On August 3, the court ordered that Attorney Anna Marie Rossi be appointed for
the five children, and that each party contribute equally toward her fee. On September 10, the
court issued an order setting forth an elaborate visitation and vacation schedule, adjudging various
rights of the parties with respect to the minor children, and spelling out the mechanics of Howard's
payment to Aisha for her share of the community property.


A hearing on Aisha's motion was held on October 18. The court denied the motion for change
of custody, ruling that it had jurisdiction to enter the original judgment awarding Howard joint
custody of Fairiz and Farah. On November 7, a written order was rendered, denying the motion to
change custody, appointing a special master to mediate further child-related disputes, readjusting
the children's visitation schedule and granting other relief. *715


On November 29, the court ordered that the children's attorney take custody of their passports and
birth certificates and enjoined Aisha from coming to Howard's home except in an emergency. On
December 3, the court appointed a special master to mediate outstanding issues between the parties
regarding property division. On December 26, Aisha appealed from all of the foregoing orders.


Appeal


I Jurisdiction re Child Custody
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(1a) Aisha claims that the court erred in refusing to grant her motion for sole custody of Fairiz
and Farah. Since there is no dispute that Howard is not their biological father, Aisha argues, the
original judgment allowing him to share custody of these two children was an act in excess of the
court's jurisdiction.


Aisha's principal authority is Perry v. Superior Court (1980) 108 Cal.App.3d 480 [166 Cal.Rptr.
583] (Perry). In that case, Roxanna Perry gave birth to a son by her former husband nine
months before her marriage to Frederick. Subsequently, Roxanna filed a petition for dissolution
of the marriage, stating that there were no minor children. The stipulation between Roxanna and
Frederick, which was incorporated into the interlocutory judgment, also stated there were no minor
children of the marriage and was silent as to custody and visitation.


Frederick subsequently brought an order to show cause, seeking visitation with his stepson. The
Court of Appeal upheld the trial court's ruling that it lacked jurisdiction to entertain Frederick's
motion. The court first observed that visitation was a form of custody. (108 Cal.App.3d at p. 483.)
It then held that since the legislative grant of authority over custody and visitation was limited to
“minor children of the marriage” (Civ. Code, 1  § 4351), a trial court in a dissolution proceeding
has no authority to grant visitation to children who were not of the marriage “in the same way as
it is limited to adjudicating the rights of the parties in marital property [citation] and to ordering
parents to pay child support [citation].” (108 Cal.App.3d at p. 484.)


1 Unless otherwise indicated, all further statutory references are to the Civil Code.


The Legislature responded to the holding in Perry by enacting section 4351.5, which expressly
grants the trial court authority to award a stepparent visitation rights upon a finding that it is in
the child's best interest. In In re *716  Marriage of Lewis & Goetz (1988) 203 Cal.App.3d 514
[250 Cal.Rptr. 30], another case relied on by Aisha, the court held that the grant of authority under
section 4351.5 extended only to visitation, and did not permit the family law court to make a joint
custody award to a stepparent. (203 Cal.App.3d at p. 518.)


In both Perry and Lewis & Goetz, however, the mothers did not list the subject children as children
of the marriage in their pleadings, and they each objected to the nonparent's attempt to obtain
custody or visitation rights. Accordingly, the courts correctly held that the nonparents had no
statutory basis on which to predicate their requests for parental rights. (See also Curiale v. Reagan
(1990) 222 Cal.App.3d 1597, 1600 [272 Cal.Rptr. 520] [nonparent lesbian has no standing to
assert custody or visitation rights over former partner's minor child].) Here, Aisha herself invoked
the jurisdiction of the court by alleging in her petition that both Farah and Fairiz were minor
children “of the marriage.” That allegation “confers subject matter jurisdiction upon the court to
determine custody, a jurisdiction which does not vanish even if later it is shown there are no such
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children.” (Peery v. Superior Court (1985) 174 Cal.App.3d 1085, 1095 [219 Cal.Rptr. 882]; see
also Marckwardt v. Superior Court (1984) 150 Cal.App.3d 471, 478-479 [198 Cal.Rptr. 41].)


Having initially invoked the court's power to determine custody, Aisha then stipulated to a
judgment giving Howard joint custody. (2) A party who participates in or consents to a judgment
which otherwise would be beyond the court's authority is precluded from attacking it collaterally,
absent exceptional circumstances. (Peery v. Superior Court, supra, 174 Cal.App.3d 1085, 1094;
Spahn v. Spahn (1945) 70 Cal.App.2d 791, 794-801 [162 P.2d 53]; 2 Witkin, Cal. Procedure (3d
ed. 1985) Jurisdiction, §§ 267, 280, pp. 665, 686.)


The apparent conflict between the above rule and the time-worn axiom that jurisdiction cannot be
conferred by consent (2 Witkin, op. cit. supra, § 10, p. 374; In re Marriage of Ben-Yehoshua (1979)
91 Cal.App.3d 259, 263 [154 Cal.Rptr. 80]) may be reconciled by identifying the distinct meanings
attached to the phrase “lack of jurisdiction.” (See generally Abelleria v. District Court of Appeal
(1941) 17 Cal.2d 280, 290-291 [109 P.2d 942, 132 A.L.R. 715].) (3) “In its most fundamental
or strict sense, lack of jurisdiction means 'an entire absence of power to hear or determine the
case, an absence of authority over the subject matter or parties.' [Citations.] But in its ordinary
usage the word encompasses many other situations, including judicial acts in excess of jurisdiction.
[Citation.] While the fundamental type of jurisdiction can never be conferred by consent of the
parties, the latter *717  type is often subject to principles of consent and waiver. [Citation.]” (In
re Christian J. (1984) 155 Cal.App.3d 276, 279 [202 Cal.Rptr. 54], italics in original omitted.)


(1b) It follows that unless the trial court lacked subject matter jurisdiction in the most fundamental
sense of the word, i.e., its “ 'power to hear or determine the case' ” (In re Marriage of Siller (1986)
187 Cal.App.3d 36, 47 [231 Cal.Rptr. 757]), Aisha is precluded from attacking the provision of
the judgment awarding joint custody of Fairiz and Farah to Howard by virtue of her consent to it.


In re Marriage of Halpern (1982) 133 Cal.App.3d 297 [184 Cal.Rptr. 740] (Halpern), and
Adoption of Bonner (1968) 260 Cal.App.2d 17 [66 Cal.Rptr. 812] (Bonner), establish that the court
here did not lack jurisdiction to render its order in the fundamental sense. In Halpern, the pleadings
initially alleged that the wife's child was a minor child of the marriage. Blood tests later established
that the husband was not the child's biological father. The wife then sought to amend her petition
and preclude visitation by the husband. Citing the principle that jurisdiction of the cause attaches
at the time of commencement of the action, the Halpern court ruled that the wife's petition and the
husband's response alleging that the minor child was a child of the marriage satisfied the “ 'basic ...
postulate[]' ” of subject matter jurisdiction over the cause. (133 Cal.App.3d at pp. 309-310.)


In Bonner, the parties to a dissolution proceeding listed a minor child, Laura, as a child of the
marriage. They entered into a settlement agreement, later approved by the court and incorporated
into a divorce decree, which awarded custody of Laura to the wife and ordered the husband to pay



http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=174CAAPP3D1085&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_1095&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1095

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985155824&pubNum=227&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=150CAAPP3D471&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_478&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_478

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984101337&pubNum=227&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=174CAAPP3D1085&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_1094&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1094

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=70CAAPP2D791&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_225_794&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_794

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1945112652&pubNum=661&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=113443&cite=2WITPROCChIIIs267&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=NA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=113443&cite=2WITPROCChIIIs267&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=NA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=113443&cite=2WITPROCChIIIs280&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=NA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=91CAAPP3D259&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_263&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_263

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=91CAAPP3D259&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_263&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_263

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979101226&pubNum=227&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=17CALIF2D280&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_231_290&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_290

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=17CALIF2D280&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_231_290&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_290

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941117115&pubNum=661&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=155CAAPP3D276&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_279&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_279

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=155CAAPP3D276&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_279&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_279

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984121777&pubNum=227&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=187CAAPP3D36&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_47&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_47

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=187CAAPP3D36&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_47&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_47

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986157599&pubNum=227&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=133CAAPP3D297&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982129862&pubNum=227&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=260CAAPP2D17&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968111370&pubNum=227&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=133CAAPP3D309&originatingDoc=I348be7ccfabc11d98ac8f235252e36df&refType=RP&fi=co_pp_sp_226_309&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_309





In re Marriage of Hinman, 6 Cal.App.4th 711 (1992)
8 Cal.Rptr.2d 245


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


support. Unbeknownst to the court, neither spouse was Laura's biological parent. (Bonner, supra,
260 Cal.App.2d at p. 19.) In a subsequent adoption proceeding it was argued that the court in the
prior divorce action had no jurisdiction over Laura and that any decree it had made with respect to
her was void. In rejecting this claim, the court held that the prior dissolution judgment was binding
between the parties and that the husband was estopped from attempting to relitigate the question
of parentage. (Id., at p. 20.)


The appellants in Bonner tried the same argument Aisha advances here: that because the court's
authority was limited by statute to “ 'children of the marriage' ” and Laura was not in fact such
a child, the prior order was void for want of jurisdiction. The Bonner court pointed out that this
argument confused acts in excess of jurisdiction with error in the exercise of jurisdiction in the
first instance. As long as all parties affected are actually or constructively before the court, the
jurisdictional facts determined by it *718  cannot be attacked in a collateral proceeding. (Bonner,
supra, 260 Cal.App.2d at p. 21, citing Estate of Estrem (1940) 16 Cal.2d 563, 570 [107 P.2d 36].)


From the foregoing, we conclude that while the court's award of joint custody to Howard may have
been beyond its statutory authority, the court did not lack jurisdiction in the fundamental sense.
(Cf. People v. Superior Court (Marks) (1991) 1 Cal.4th 56, 66, 70 [2 Cal.Rptr.2d 389, 820 P.2d
613].) Under principles of estoppel and waiver, Aisha's designation of Fairiz and Farah as children
of the marriage in her petition and her subsequent stipulation awarding Howard primary physical
custody precludes her from later challenging the order on jurisdictional grounds. 2


2 In In re Marriage of Goodarzirad (1986) 185 Cal.App.3d 1020 [230 Cal.Rptr. 203], a case
involving the opposite of the situation here, the parties entered into a stipulation divesting
the court of jurisdiction over custody of their minor child. Although the court struck down
the stipulation, its reasoning supports the result we reach here.
In Goodarzirad the husband stipulated to a judgment in which he waived his right to seek
custody or visitation with the minor child in return for the wife's relinquishing all claim
for past and future child support. He later moved to vacate the judgment on grounds that
the court exceeded its jurisdiction. The appellate court held that the trial court did not lack
jurisdiction in the fundamental sense (id., at p. 1025), but held that the judgment was invalid
due to this state's strong public policy in favor of maintaining judicial supervision over child
custody to protect and maintain the best interests of the children. (Id., at pp. 1026- 1027.)
Goodarzirad thus acknowledges the rule that a stipulated judgment not void ab initio may not
be collaterally attacked absent unusual circumstances or compelling policy considerations.
No such considerations are present here.


Policy reasons also support our conclusion. Aisha stipulated to an order which resulted in two
of her children being placed under the care and custody of Howard. The children were innocent
parties in this bitter conflict between Aisha and Howard and the court's paramount concern at
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all times was the protection of their welfare. (See In re Marriage of Goodarzirad, supra, 185
Cal.App.3d at pp. 1026-1027.)


(4) “ 'It is well established that the courts are reluctant to order a change of custody and will
not do so except for imperative reasons; that it is desirable that there be an end of litigation and
undesirable to change the child's established mode of living.' [Citation.]” (In re Marriage of Carney
(1979) 24 Cal.3d 725, 730- 731 [157 Cal.Rptr. 383, 598 P.2d 36, 3 A.L.R.4th 1028].) ( 1c) To
allow Aisha to consent to a judgment awarding Howard joint custody and then have the unlimited
power to undo that arrangement at any later time by claiming lack of jurisdiction would violate
California's strong policy in favor of preserving an established mode of child custody “unless some
significant change in circumstances indicates that a different arrangement would be in the child's
best interest.” (Burchard v. *719  Garay (1986) 42 Cal.3d 531, 535 [229 Cal.Rptr. 800, 724 P.2d
486, 62 A.L.R.4th 237]; see § 4600, subd. (c).) ( 5)(See fn. 3.) We cannot and will not permit such
a result to occur here. 3


3 We reject Aisha's attack on the judgment on the ground that it violated the rights of the
children's biological father. An appellant may only complain of errors which injuriously
affect her; she may not urge as grounds for reversal those committed against a nonparty. (9
Witkin, Cal. Procedure, supra, Appeal, § 246, p. 251; Nichols v. Nichols (1933) 135 Cal.App.
488, 491 [27 P.2d 414].)


II-IX *


* See footnote, ante, page 711.


. . . . . . . . . . .


Disposition
The purported appeal from the August 3 order appointing Ms. Rossi as attorney for the children is
dismissed. The trial court is directed to modify its order of November 29 by deleting paragraph 10.
The court is further directed to modify its amended order of November 7 by deleting paragraphs
10(b), 13(a) and that portion of paragraph 2 ordering Howard and Aisha to undergo therapy. In all
other aspects the orders appealed from are affirmed. Aisha shall pay costs on appeal.


Kline, P. J., and Peterson, J., concurred. *720


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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203 Cal.App.3d 136, 249 Cal.Rptr. 611


In re the Marriage of REBECCA and JOSEPH TUSHINSKY.
RONALD S. MARKS et al., Appellants,


v.
REBECCA TUSHINSKY et al., Respondents


No. B018597.
Court of Appeal, Second District, Division 3, California.


Jul 27, 1988.


SUMMARY


The trial court, in a marriage dissolution proceeding, entered a “Further Judgment on Reserved
Issues” awarding the former attorneys of the wife a sum representing attorney fees owed them,
offsetting against that amount a sum representing sanctions against the attorneys regarding a
discovery matter, and finding unenforceable a notice of attorney's lien filed by the attorneys
regarding their services to the wife in another action. The attorneys appealed. (Superior Court of
Los Angeles County, Nos. D76429, D75742 and J941640, Hyman O. Danoff, Temporary Judge. * )


The Court of Appeal dismissed the purported appeal because of the attorneys' lack of standing to
appeal. It held that an attorney is not a party aggrieved within the meaning of Code Civ. Proc.,
§ 902, with respect to a ruling on a request for attorney fees under Civ. Code, § 4370, that is
encompassed in a final judgment in a dissolution; nor is an attorney a party aggrieved within
the meaning of § 902 with regard to a judgment purporting to rule on the attorney's “Notice of
Attorney's Lien” filed in the underlying action to which the attorney is not a party.


* Pursuant to California Constitution, article VI, section 21. (Opinion by Danielson, Acting P.
J., with Arabian, J., and Luros, J., †  ]]]] concurring.)


† Assigned by the Chairperson of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1)
Dissolution of Marriage; Separation § 25--Appealability of Further Judgment on Reserved Issues.
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A “Further Judgment on Reserved Issues,” in which the trial court, in a marriage dissolution
proceeding, awarded *137  the wife's former attorneys a sum representing attorney fees, offset
against that amount a sum representing sanctions against the attorneys regarding a discovery
matter, and found unenforceable a “Notice of Attorney's Lien” filed by the attorneys regarding
their services to the wife in another action, was an appealable judgment.


(2)
Appellate Review § 5--Who May Appeal.
As a general rule, only parties of record may appeal.


(3a, 3b, 3c)
Dissolution of Marriage; Separation § 37--Pendente Lite Orders--Attorney Fees and Costs--Who
May Appeal.
An attorney is not a party aggrieved within the meaning of Code Civ. Proc., § 902, with respect
to a ruling on a request for attorney fees under Civ. Code, § 4370, that is encompassed in a final
judgment in a dissolution; nor is an attorney a party aggrieved within the meaning of § 902 with
regard to a judgment purporting to rule on the attorney's “Notice of Attorney's Lien” filed in the
underlying action to which the attorney is not a party. Thus, two attorneys lacked standing to appeal
from a “Further Judgment on Reserved Issues” in a marriage dissolution proceeding in which
the trial court awarded the attorneys a sum representing their fees, offset against that amount a
sum representing sanctions against them regarding a discovery matter, and found unenforceable a
“Notice of Attorney's Lien” filed by them regarding their services to the wife in another action.


(4)
Appellate Review § 5--Who May Appeal--Aggrieved Parties.
For purposes of appeal, one is considered “aggrieved” whose rights or interests are injuriously
affected by the judgment. The appellant's interest must be immediate, pecuniary, and substantial
and not nominal or a remote consequence of the judgment.


[See Cal.Jur.3d, Appellate Review, § 100; Am.Jur.2d, Appeal and Error, § 182.]


(5)
Dissolution of Marriage; Separation § 33--Pendente Lite Orders-- Attorney Fees and Costs--
Attorney's Right.
The right to attorney fees and costs under Civ. Code, § 4370 (attorney fees and costs in dissolution
proceedings), belongs to the client spouse and accrues to the benefit of the attorney only indirectly.
Further, the right to such fees and costs belongs to the spouse to whom they were awarded, not
to the attorney even if the award is made directly payable to the attorney. The right of an attorney
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to recover attorney fees cannot be invoked in the dissolution action itself. Instead, the attorney
must institute an independent *138  action against the client to recover attorney fees on his or
her own behalf.


(6)
Attorneys at Law § 33--Actions to Collect Fees.
A claim by an attorney to compensation must be sought in an independent action by the attorney
against the client, and not by application to the court in which the litigation is pending.


COUNSEL
Russell Iungerich for Appellants.
Lee W. Landrum and Jerold V. Goldstein for Respondent.


DANIELSON, Acting P. J.


Ronald S. Marks (Marks) and Robert L. Stevenson (Stevenson; collectively, Marks & Stevenson)
purport to appeal from that portion of the judgment entered on November 18, 1985, denying their
request for attorney's fees and their request for imposition of an attorney's lien for services rendered
on behalf of Rebecca Tushinsky (Rebecca).


We dismiss the appeal because of appellants' lack of standing to appeal.


Procedural and Factual Statement
On February 10, 1983, Rebecca retained Marks & Stevenson to represent her in a dissolution
action against her former husband, Joseph Tushinsky (Joseph). Pursuant to the retainer agreement
Rebecca agreed to pay Marks & Stevenson a retainer of $2,000 and legal fees of $150 per hour.
She also agreed to give the law firm a lien on any settlement or judgment obtained in that action
for unpaid fees.


On December 23, 1983, Rebecca retained Marks & Stevenson to represent her in a malicious
prosecution action brought against her by Joseph. The retainer agreement expressly provided that
“if client [Rebecca] has no *139  ability to pay Attorneys for said services, Attorneys agree to be
paid from the proceeds that [Rebecca] shall receive in her dissolution of marriage .... Attorneys
shall have a lien on any proceeds [she] receives by way of settlement or judgment arising from
said dissolution ....”


On September 12, 1984, in the dissolution proceeding, Marks & Stevenson filed an application and
caused an order to show cause to be issued on behalf of Rebecca directed to Joseph for modification
of child and spousal support, for reimbursement of funds spent to preserve the community assets,
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and for attorney's fees and costs. The order to show cause, which originally specified a hearing
date of October 4, 1984, was continued to June 5, 1985.


On November 5, 1984, Lee W. Landrum (Landrum) became associated as attorney of record with
Marks & Stevenson with regard to the dissolution action.


On May 3, 1985, by letter, Rebecca discharged Marks & Stevenson, for cause, as her attorneys.
Marks & Stevenson acknowledged that they had received notice of such termination on May 8,
1985, in the declaration of Ronald S. Marks dated June 21, 1985.


By letter dated May 21, 1985, Landrum requested the court to take off calendar the order to show
cause, apparently scheduled for hearing on June 5, 1985.


On June 21, 1985, Marks & Stevenson, who no longer represented Rebecca, filed a motion to
restore to calendar the order to show cause filed September 12, 1984, with respect to its request
for attorney's fees and costs. The request for fees and costs was based on Civil Code section 4370,
subdivision (a) 1  (section 4370), relating to attorney's fees and costs in family law proceedings.


1 Subdivision (a) of section 4370 provides in pertinent part: “During the pendency of any
proceeding under this part, the court may order any party ... to pay such amount as may
be reasonably necessary for the cost of maintaining or defending the proceeding and for
attorney's fees; and from time to time and before entry of judgment, the court may augment
or modify the original award for costs and attorneys' fees as may be reasonably necessary
for the prosecution or defense of the proceeding or any proceeding related thereto, including
after any appeal has been concluded.”


On June 26, 1985, pursuant to stipulation by Rebecca and Joseph, Hyman O. Danoff, was appointed
as “Judge Pro Tem” to preside over the dissolution matter.


The motion to restore the order to show cause came on for hearing before Commissioner Danoff
on July 8, 1985. He deferred the motion until after *140  consideration of the issues of division
of property, support, custody and visitation 2  and expressly specified notice to be given to Marks
& Stevenson at least 24 hours in advance of the time for trial of the issues of attorney's fees and
costs. Marks was present at the time and made no objection to this procedure.


2 The issues in the dissolution action had been bifurcated. On September 18, 1984, a judgment
of dissolution of marriage was entered regarding the issue of the status of the marriage. The
trial before Commissioner Danoff involved the remaining issues.
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On July 17, 1985, Marks & Stevenson was notified by the court that the hearing on the issues of
attorney's fees and costs was set for July 29, 1985.


On July 29, 1985, Commissioner Danoff granted the motion to restore the September 12 order to
show cause regarding fees and costs for hearing as to the dissolution matter only. He expressly
disallowed the motion with regard to the request for fees and costs concerning the malicious
prosecution, domestic violence, and juvenile court proceedings. Both Rebecca and Joseph objected
to the granting of the motion on the ground of lack of jurisdiction.


The hearing on the order to show cause regarding Marks & Stevenson's attorney's fees and costs
commenced on July 29 and continued on August 6. Marks & Stevenson relied primarily on the
motion to restore the order to show cause and supporting declarations. Stevenson also testified in
support of the request for attorney's fees. Landrum and retired judge Harry Shafer testified against
the award of fees. Both retired judge Shafer and Landrum opined that the reasonable value of
Marks & Stevenson's services in the domestic relations case was zero.


On August 8, 1985, in the dissolution matter, Marks & Stevenson filed a notice of attorney's lien
pursuant to a retainer agreement dated December 23, 1983, regarding their services to defend
Rebecca in the malicious prosecution action initiated by Joseph.


On August 9, 1985, the hearing on the order to show cause was concluded. On that date retired
judge William Hogoboom testified as an expert witness on behalf of Marks & Stevenson. Judge
Hogoboom opined the reasonable value of Marks & Stevenson's services in the dissolution
proceeding to be $42,500.


On November 13, 1985, Commissioner Danoff entered his “Further Judgment on Reserved
Issues.” He awarded Marks & Stevenson the sum of $5,000 as attorney's fees in the dissolution
proceedings. However, he offset *141  that amount by the sum of $2,500, which represented
sanctions against Marks & Stevenson regarding a prior discovery matter.


With respect to the notice of attorney's lien, based on the malicious prosecution action, filed August
8, 1985, Commissioner Danoff found it to be unenforceable for the reason that enforcement of
the lien would unjustly enrich Marks & Stevenson, who had unclean hands. Specifically, he found
Marks & Stevenson should have advised settlement of the malicious prosecution action instead
of going forward to trial when Rebecca had informed it one of the witnesses against Joseph had
lied. Commissioner Danoff found the failure of Marks & Stevenson to adequately and properly
evaluate the evidence in the malicious prosecution case contributed to the final judgment against
Rebecca in that action in the sum of $6 million. Also, Rebecca had discharged Marks & Stevenson
for cause in both the dissolution and malicious prosecution action.
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He found the lien to be unenforceable for the additional reason that the express condition precedent
in the retainer agreement to its enforceability was not met, i.e., Rebecca's inability to pay for Marks
& Stevenson's services. Commissioner Danoff found Rebecca had the ability to pay for attorney's
services as of December 28, 1983, the date of the subject retainer agreement, since she had a
community interest in several million dollars worth of community property, including a pension
fund. Marks & Stevenson, however, failed to take the necessary steps to obtain the release of
Rebecca's interests in those funds, which would have been available to Rebecca and would have
enabled her to retain attorneys to defend her and to pay the costs thereof.


Issue
The pivotal issue raised by this appeal is whether an attorney who was formerly the attorney for
a party in a dissolution proceeding, but who was no longer such attorney at the time the judgment
was made and entered, has standing to appeal from a further judgment on reserved issues in the
dissolution proceedings which encompasses an order granting in part and denying in part the
attorney's request for attorney's fees and costs and denying a companion request to enforce an
attorney lien. We hold no such standing to appeal exists.


Discussion
(1) There is no question that the subject judgment is appealable. (Code Civ. Proc., § 904.1, subd.
(a).) However, only a “party aggrieved may appeal” from a judgment. (Code Civ. Proc., § 902.)
( 2) As a general rule, *142  only parties of record may appeal. (County of Alameda v. Carleson
(1971) 5 Cal.3d 730, 736 [97 Cal.Rptr. 385, 488 P.2d 953].) It is undisputed that neither Marks
nor Stevenson individually, nor Marks & Stevenson, are parties to the dissolution action. ( 3a)
Accordingly, they are not “parties aggrieved” who are entitled to appeal from the judgment unless
some exception applies. From our review of the applicable law we conclude no such exception
exists.


(4) “One is considered 'aggrieved' whose rights or interests are injuriously affected by the
judgment. [Citations.] Appellant's interest ”'must be immediate, pecuniary, and substantial and not
nominal or a remote consequence of the judgment.“' [Citation.]” ( County of Alameda v. Carleson,
supra, 5 Cal.3d 730, 737.)


(5) It is well settled that the right to attorney's fees and costs under Civil Code section 4370 belongs
to the client spouse and accrues to the benefit of the attorney only indirectly. Moreover, the right
to such fees and costs belongs to the spouse to whom they were awarded, not to the attorney,
even if the award is made directly payable to the attorney. (Meadow v. Superior Court (1963) 59
Cal.2d 610, 615-616 [30 Cal.Rptr. 824, 381 P.2d 648]; Marshank v. Superior Court (1960) 180
Cal.App.2d 602, 605-608 [4 Cal.Rptr. 593]; Wong v. Superior Court (1966) 246 Cal.App.2d 541,
545, 546 [54 Cal.Rptr. 782].) The right of an attorney to recover attorney's fees cannot be invoked
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in the dissolution action itself. Instead, the attorney must institute an independent action against
the client to recover attorney's fees on his or her own behalf. ( Meadow v. Superior Court, supra,
59 Cal.2d 610, 616; Marshank v. Superior Court, supra, 180 Cal.App.2d 602, 608.)


(3b) Based on the foregoing we hold that an attorney is not a party aggrieved within the meaning
of section 902 of the Code of Civil Procedure with respect to a ruling on a request for attorney's
fees under Civil Code section 4370 which is encompassed in a final judgment in a dissolution
proceeding. 3  (See also, Telander v. Telander (1943) 60 Cal.App.2d. 207 [140 P.2d 204] regarding
dismissal of appeal by attorney from an order denying an award of attorney's fees in a separate
maintenance action on the ground he was not an aggrieved party since he had no interest in the
subject matter of the action.)


3 In County of Alameda v. Carleson, supra, 5 Cal.3d 730, our Supreme Court held “one who
is legally 'aggrieved' by a judgment may become a party of record and obtain a right to
appeal by moving to vacate the judgment pursuant to Code of Civil Procedure section 663.
[Citations.]” ( Id. at p. 736.) No such motion was made by Marks & Stevenson, nor based
on our analysis, ante, would such a motion be valid since Marks & Stevenson is not “legally
'aggrieved”' by the judgment.


We acknowledge there is one case reaching a contrary conclusion, Schwartz v. Schwartz (1959) 173
Cal.App.2d 455, 458 [343 P.2d 299]. However, *143  a careful scrutiny of that decision discloses
that the court never addressed the jurisdictional issue of standing to appeal, and thus, the decision is
of no precedential moment. In Schwartz the appellants were substituted out as attorneys of record
for the wife in a divorce action. The court subsequently granted the husband's motion to reduce
the amount of attorney's fees previously awarded appellants and denied appellants' motion for
additional fees. ( Id. at pp. 456-457.)


Although the reviewing court recognized the issue of standing, the court ignored it and, instead,
addressed the merits on policy grounds. Specifically, the Schwartz court announced: “There is a
serious question about the right of appellants to maintain this appeal since their interest in the
subject-matter of the action is only derivative through their employment as attorneys. [Citations.]
However, it is always desirable, if possible, to decide an appeal on the merits and since we have
concluded that the trial court's orders must be affirmed we have passed on the merits of this
appeal.” (173 Cal.App.2d at p. 458.)


We further hold an attorney is not a “party aggrieved” within the meaning of section 902 of the
Code of Civil Procedure with regard to a judgment purporting to rule on the attorney's Notice of
Attorney's Lien filed in the underlying action to which the attorney is not a party. The attorney is
not made a party of record because of the fact that such notice was filed.
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Moreover, the attorney's “rights or interests are [not] injuriously affected by the judgment.” (
County of Alameda v. Carleson, supra, 5 Cal.3d 730, 737.) The notice has no legal import with
respect to adjudication of the attorney's claim for fees and costs from his client, who is a party to
that action. (6) It is established that such “[c]ompensation must be sought in an independent action
by the attorney against the client, and not by application to the court in which the litigation is
pending. [Citations.]” (Hendricks v. Superior Court (1961) 197 Cal.App.2d 586, 589 [17 Cal.Rptr.
364].)


(3c) Inasmuch as we find that Marks & Stevenson have no right, or standing, to appeal from the
judgment, we have no jurisdiction to consider their appeal and do not reach the contentions which
they raise and must, instead, dismiss the purported appeal. *144


Decision
The purported appeal is dismissed for lack of standing to appeal. Respondents to recover costs on
this purported appeal.


Arabian, J., and Luros, J., *


* Assigned by the Chairperson of the Judicial Council.


A petition for a rehearing was denied August 26, 1988, and the opinion was modified to read as
printed above. Appellant's petition for review by the Supreme Court was denied November 30,
1988. *145


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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107 Cal.App.4th 820, 132 Cal.Rptr.2d 425, 2003-1 Trade Cases P
73,996, 03 Cal. Daily Op. Serv. 2923, 2003 Daily Journal D.A.R. 3733


In re VITAMIN CASES.


No. A097905.
Court of Appeal, First District, Division 2, California.


Apr. 3, 2003.


[Opinion certified for partial publication. *  ]


* Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is certified for
publication with the exception of part III.B.


SUMMARY


In a consumer class action against vitamin manufacturers, the trial court approved a settlement
awarding the entire recovery to charitable and nonprofit organizations (a cy pres or fluid recovery)
and nothing to the large numbers of potential class claimants. (Superior Court of the City and
County of San Francisco, Judicial Council Coordination Proceedings No. 4076, Master File No.
301803, John E. Munter, Judge.)


The Court of Appeal affirmed. The court held that the trial court properly approved the settlement.
The settlement was not precluded by Code Civ. Proc., § 384, by the fact that class members
were not first given an opportunity to obtain their appropriate share of the settlement. Code Civ.
Proc., § 384, subd. (b), does not require that individual class members receive a portion of the
award, but instead assumes that the terms of the judgment so provide. Where that assumption is
incorrect because the judgment did not provide for a recovery by the individual class members, the
procedures of Code Civ. Proc., § 384, subd. (b), are inapplicable. Under a contrary interpretation,
individual claims would be allowed regardless of whether distribution and administration costs
would exceed the recovery. Also, the statute addresses the distribution of residue, and here there
was no residue. The court also held that the notice of the settlement complied with due process.
(Opinion by Haerle, J., with Kline, P. J., and Lambden, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports
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(1)
Trusts § 2--Definitions and Distinctions--Cy Pres Doctrine:Words, Phrases, and Maxims--Cy Pres
Doctrine.
The doctrine of *821  cy pres originated in the common law of charitable trusts and provides that
where compliance with the literal terms of a charitable trust became impossible, the funds would
be put to the next best use, in accord with the dominant charitable purposes of the donor.


(2)
Parties § 6--Class Actions--Settlements--Fluid Recovery:Words, Phrases, and Maxims--Fluid
Recovery.
In the context of a class action, the term “fluid recovery” is often used instead of the phrase “cy
pres remedy.” The theory underlying fluid class recovery is that when each class member cannot
be compensated exactly for the damage he or she suffered, the best alternative is to pay damages
in a way that benefits as many of the class members as possible and in the approximate proportion
that each member has been damaged, even though, most probably, some injured class members
will receive no compensation and some people not in the class will benefit from the distribution.


(3a, 3b, 3c)
Parties § 6--Class Actions--Settlements--Between Consumers and Vitamin Manufacturers--Fluid
Recovery--No Award to Consumer Class--Construction of Statute.
In a consumer class action against vitamin manufacturers, a settlement awarding the entire
recovery to charitable and nonprofit organizations (a cy pres or fluid recovery) was not precluded
by Code Civ. Proc., § 384, by the fact that class members were not first been given an opportunity
to obtain their appropriate share of the settlement. Code Civ. Proc., § 384, subd. (b), does not
require that individual class members receive a portion of the award, but instead assumes that the
terms of the judgment so provide. Where that assumption is incorrect, as it was in this case because
the judgment did not provide for a recovery by the individual class members, the procedures of
Code Civ. Proc., § 384, subd. (b), are inapplicable. Also, the statute addresses the distribution of
residue, and in this case there was no residue.


[See 4 Witkin, Cal. Procedure (4th ed. 1997) Pleading, § 296.]


(4)
Statutes § 29--Construction--Language--Legislative Intent.
The court's first task in construing a statute is to ascertain the intent of the Legislature so as
to effectuate the purpose of the law. In determining such intent, a court must look first to the
words of the statute themselves, giving to the language its usual, ordinary import and according
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significance, if possible, to every word, phrase, and sentence in pursuance of the legislative
purpose. The words of the statute must be construed in context, keeping in mind the statutory
purpose. Where uncertainty exists consideration should be given to the consequences *822  that
will flow from a particular interpretation. Both the legislative history of the statute and the wider
historical circumstances of its enactment may be considered in ascertaining the legislative intent.


(5)
Parties § 6.4--Class Actions--Notice--Nature of Settlement.
The purpose of class notice in the context of a class action settlement is to give class members
sufficient information to decide whether they should accept the benefits offered, opt out and
pursue their own remedies, or object to the settlement. When distribution of a settlement fund or a
judgment following trial does not consume the entire fund or award and the settlement agreement
or judgment does not describe the intended disposition of the residue, the class members will have
no means of objecting to the later adoption of a distribution method. Code Civ. Proc., § 384, fills
that gap by requiring that the court ensure that the residue is directed to an appropriate nonprofit
organization or foundation.


(6)
Parties § 6.4--Class Actions--Notice--Settlement--Between Consumers and Vitamin
Manufacturers--No Award to Consumer Class--Due Process.
In a consumer class action against vitamin manufacturers, a settlement awarding the entire
recovery to charitable and nonprofit organizations (a cy pres or fluid recovery) did not transgress
the procedural due process rights of the consumer class members. The primary purpose of
procedural due process is to provide affected parties with the right to be heard at a meaningful time
and in a meaningful manner. It does not guarantee any particular procedure but requires only notice
reasonably calculated to apprise interested parties of the pendency of the action affecting their
property interest and an opportunity to present their objections. The requirements of due process
were met when, as in this case, the notice explained that the proposed settlement provides solely
for the distribution of funds to nonprofit organizations and foundations, states that there will be
no payments to individual consumers, and informs the class members of their options of opting
out or objecting.]


[See West's Key Number Digest, Constitutional Law  309(1.5).]


(7)
Parties § 6--Class Actions--Settlement--Between Consumers and Vitamin Manufacturers--No
Award to Large Consumer Class--Validity.
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In a consumer class action against vitamin manufacturers, a settlement awarding the entire
recovery to charitable and nonprofit organizations (a cy pres or fluid recovery) was proper under
Code Civ. Proc., § 384, where otherwise individual claims would be allowed *823  regardless
of whether distribution and administration costs would exceed the recovery. The vitamins that
settling defendants manufactured and sold were used not only in vitamin supplements, but also
in beef, pork, chicken, some types of fish and dairy products as well as cereals, margarine, flour,
bread, baby food, juice, hair products, weight-loss products, and pet food. It was possible that
nearly every consumer in California during the applicable 10-year period was a class member. In
the motion for preliminary approval of the class settlement, the number of potential claimants was
estimated to be 30 million.


COUNSEL
Law Offices of George A. Barton, George A. Barton; Barr & Barr and Joseph M. Morrill for
Plaintiffs and Appellants Marianne O'Keefe et al.
Bill Lockyer, Attorney General, Richard M. Frank, Chief Assistant Attorney General, Kathleen
E. Foote and Ann Marie Marciarille, Deputy Attorneys General, for Defendant and Respondent
State of California.
Pillsbury & Winthrop, Sarah G. Flanagan and Kevin M. Fong for Defendant and Respondent
BASF Corporation.
Lieff, Cabraser, Heimann & Bernstein, William Bernstein, Joseph R. Saveri, Steven M. Tindall;
Saveri & Saveri, Guido Saveri, R. Alexander and Geoffrey Rushing for Defendant and Respondent
Class Plaintiffs.


HAERLE, J.


I. Introduction
In this appeal, four class members challenge the settlement of a class action complaint, which
had been brought against a number of manufacturers of vitamin products. They contend that
Code of Civil Procedure section 384 (section 384) bars the settlement because it does not allow
the members of their class to make individual claims, instead awarding the entire settlement to
charitable and nonprofit organizations. We conclude that section 384 does not bar the settlement
in this case and, accordingly, affirm.


II. Factual and Procedural Background
This appeal arises from a coordinated proceeding for numerous separate complaints brought on
behalf of a class of “[a]ll purchasers located in the *824  State of California who indirectly
purchased vitamins, vitamin premixes, and/or other vitamin products from any of the Defendants
for use, but not for resale, at any time during the period January 1, 1988 to” the late 1990's. The
coordinated class complaint (the Class Complaint) alleged that defendants, manufacturers of “raw
vitamins ..., vitamin premixes, and other bulk vitamin products for bulk sales,” committed price
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fixing in violation of both the Cartwright Act (Bus. & Prof. Code, § 16700 et seq.) and the unfair
competition law (Bus. & Prof. Code, § 17200 et seq.).


On October 31, 2000, the Attorney General, acting on behalf of the People of the State of
California, filed a complaint, which contained allegations similar to those in the Class Complaint.
Seven of the defendants named in the Class Complaint were also named in the Attorney General's
complaint. On November 29, 2000, the trial court granted the People's petition for coordination of
its case as an add-on case to the coordinated proceeding.


On August 29, 2001, the class representatives and the People (collectively plaintiffs) filed a
motion for preliminary approval of class action settlement with the seven defendants named in the
Attorney General's complaint: BASF Corporation, Daiichi Pharmaceutical Co., Ltd., Eisai Co.,
Ltd., Aventis Animal Nutrition S.A. (formerly Rhone-Poulenc Animal Nutrition, S.A.), Hoffman-
La Roche, Inc., Roche Vitamins, Inc., and Takeda Chemical Industries, Ltd. (collectively settling
defendants). The settlement agreement contemplated a payment of $16 million for attorney fees
and the certification of two classes for settlement purposes only. One class, described as the
consumer settlement class (Consumer Class), was to consist of “[a]ll natural persons ... who
purchased Indirect Vitamin Products during the Relevant Period for use or consumption by
themselves and/or others and not for resale in any form, and who are residents of the State of
California.” In settlement of the claims of the Consumer Class, $38 million was to be distributed
to charitable, governmental and nonprofit organizations that promote the health and nutrition of
consumer class members or that otherwise further the purposes underlying the lawsuit.


The second class, described as the commercial settlement class (Commercial Class), was to consist
of certain purchasers of “Indirect Vitamin Products for resale, for incorporation into another
product or products for resale, or for use in the manufacture, processing or development of another
product (including the feeding of an animal) for resale ....” The Commercial Class was to be paid
up to $42 million.


The motion explained that notice would be given to the class members by publication and attached
a copy of the proposed notice. The notice explained *825  that the “Consumer Settlement Amount
(i.e., $38 million minus court-approved costs and expenses, plus interest) will be distributed,
pursuant to a court-approved plan of distribution, to eligible organizations that collectively are,
as nearly as practicable, representative of the interests of injured consumers.... [¶] The consumer
settlement amount will not be paid to individual California consumers for the following four
reasons: (a) the impracticability of processing the potential claims of 30 million individuals
who purchased Indirect Vitamin Products during the Relevant Period; (b) the expense and
inconvenience to individual class members associated with having to document specific purchases
of Indirect Vitamin Products over a span of more than ten years; (c) the potential unfairness to
class members who are unable to provide evidence of their purchases of Indirect Vitamin Products
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during the Relevant Period; and (d) the high cost of administering direct cash payments to millions
of consumers relative to the average likely award to those consumers.” The notice further explained
the process by which class members could opt-out of the settlement.


On September 19, 2001, the trial court gave its preliminary approval of the proposed settlement,
including its planned publication of notice. The court scheduled a hearing on “final settlement
approval” for January 18, 2002.


On November 14, 2001, appellants, each an alleged member of the Consumer Class, filed a motion
for intervention. They sought to object to the settlement of the Consumer Class claims on the
ground that the settlement did not provide the members of the Consumer Class an opportunity to
obtain their proportionate share of the proposed settlement prior to its allocation to cy pres relief.
Appellants further argued that representation of both the Consumer and Commercial Classes by
the same attorneys constituted a conflict of interest. On December 21, 2001, the trial court denied
the motion for intervention, explaining in part that “[o]n the existing record it has not been shown
that class counsel have a prohibited conflict of interest in representing both the consumer class
and the commercial class ....”


On December 10, 2001, appellants filed objections to the proposed Consumer Class settlement. On
January 18, 2002, the trial court filed its “Final Order Approving Consumer Class Settlement And
Final Judgment” and “Final Order Approving Commercial Class Settlement And Final Judgment.”
With respect to the Consumer Class, the trial court found “that the cy pres distribution of the
Consumer Class Settlement proceeds is proper because of the following three reasons: (1) it is
impracticable or impossible to compensate direct victims of the alleged wrongdoing because of
the disproportionate administrative expenses resulting from the number of potential claimants in
*826  relation to the size of the fund; (2) there is a strong correlation between the proposed use of
the funds and the class benefited; and (3) the proposed relief furthers the purpose of the relevant
statute.” 1


1 Similar class actions have been filed around the country in both state and federal courts and
purportedly are also in the process of being settled.


III. Discussion


A. The Propriety of the Cy Pres Remedy
The settlement agreement contemplates distribution of the entire Consumer Class settlement to
charitable, governmental and nonprofit organizations. Appellants refer to this remedy as a cy pres
remedy. (1) The doctrine of cy pres originated in the common law of charitable trusts: “Where
compliance with the literal terms of a charitable trust became impossible, the funds would be put to
'the next best use,' in accord with the dominant charitable purposes of the donor. [Citation.]” (State
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of California v. Levi Strauss & Co. (1986) 41 Cal.3d 460, 472 [224 Cal.Rptr. 605, 715 P.2d 564]
(Levi Strauss).) ( 2) In the context of a class action, the term “fluid recovery” is often used instead
of the phrase “cy pres remedy.” (Kraus v. Trinity Management Services, Inc. (2000) 23 Cal.4th
116, 127 [96 Cal.Rptr.2d 485, 999 P.2d 718] (Kraus).) “The theory underlying fluid class recovery
is that since each class member cannot be compensated exactly for the damage he or she suffered,
the best alternative is to pay damages in a way that benefits as many of the class members as
possible and in the approximate proportion that each member has been damaged, even though,
most probably, some injured class members will receive no compensation and some people not in
the class will benefit from the distribution ....” (Bruno v. Superior Court (1981) 127 Cal.App.3d
120, 123-124 [179 Cal.Rptr. 342] (Bruno).)


(3a) Appellants argue that section 384 precludes a cy pres remedy or fluid recovery where the
class members have not first been given an opportunity to obtain their appropriate share of the
settlement. Because this argument requires statutory interpretation, our review is de novo. (See
American Nat. Ins. Co. v. Low (2000) 84 Cal.App.4th 914, 923-924 [101 Cal.Rptr.2d 288].)


(4) “Pursuant to established principles, our first task in construing a statute is to ascertain the
intent of the Legislature so as to effectuate the purpose of the law. In determining such intent,
a court must look first to the words of the statute themselves, giving to the language its usual,
ordinary import and according significance, if possible, to every word, phrase and *827  sentence
in pursuance of the legislative purpose.... The words of the statute must be construed in context,
keeping in mind the statutory purpose .... Where uncertainty exists consideration should be given
to the consequences that will flow from a particular interpretation. [Citation.] Both the legislative
history of the statute and the wider historical circumstances of its enactment may be considered in
ascertaining the legislative intent. [Citations.]” (Dyna-Med, Inc. v. Fair Employment & Housing
Com. (1987) 43 Cal.3d 1379, 1386-1387 [241 Cal.Rptr. 67, 743 P.2d 1323].)


(3b) Appellants' argument relies on the following language in section 384: “[P]rior to the entry
of any judgment in a class action established pursuant to Section 382, the court shall determine
the total amount that will be payable to all class members, if all class members are paid the
amount to which they are entitled pursuant to the judgment. The court shall also set a date when
the parties shall report to the court the total amount that was actually paid to the class members.
After the report is received, the court shall amend the judgment to direct the defendant to pay
the sum of the unpaid residue, plus interest on that sum at the legal rate of interest from the
date of entry of the initial judgment, to nonprofit organizations or foundations to support projects
that will benefit the class or similarly situated persons, or that promote the law consistent with
the objectives and purposes of the underlying cause of action, to child advocacy programs, or to
nonprofit organizations providing civil legal services to the indigent.” (§ 384, subd. (b).)
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A careful reading of section 384, subdivision (b), reveals that it does not require that individual
class members receive a portion of the award, but instead assumes that the terms of the judgment
so provide. (See § 384, subd. (b) [“amount to which they are entitled pursuant to the judgment”].)
Where that assumption is incorrect, as it is here because the judgment does not provide for a
recovery by the individual class members, the procedures of section 384, subdivision (b), are
inapplicable. Hence, section 384 does not preclude the Consumer Class settlement in this case.


This conclusion finds further support in subdivision (a) of section 384, which explains that it was
the Legislature's intent “to ensure that the unpaid residuals in class action litigation are distributed,
to the extent possible, in a manner designed either to further the purposes of the underlying causes
of action, or to promote justice for all Californians.” (§ 384, subd. (a), italics added.) Section 384's
focus on the distribution of unpaid residuals is repeated in its subdivision (c), which states: “this
section shall not be construed to abrogate any equitable cy pres remedy which may be available in
any class action with regard to all or part of the residue.” (§ 384, subd. (c), *828  italics added.)
Thus, section 384 uniformly indicates an intent to address distribution of residue.


A “residue” is not equivalent to the settlement fund. It is instead “something that remains after
a part is taken, separated or designated”; it is the remnant or remainder. (Webster's 9th New
Collegiate Dict. (1984) p. 1003.) Residue can arise, for instance, when funds remain undistributed
even after completion of the claims procedure permitted by the judgment. Our courts have used
the word “residue” in this sense for nearly two decades. (See Levi Strauss, supra, 41 Cal.3d at
p. 471 [“Indeed, it appears that intervener and amici are principally concerned not with reversing
the settlement, but with advocating a particular use for the residue remaining after individual
distribution.”]; Kraus, supra, 23 Cal.4th at pp. 127-128 [Fluid recovery developed as a means
by which to distribute the residue of a favorable class action judgment remaining after payment
to those class members who have sufficient interest in obtaining recovery and can produce the
documentation necessary to file individual claims.].) Thus, the procedure established by section
384 applies when there exists an undistributed residue, for example, when the class award allows
for distribution to class members and yet settlement or judgment funds remain after that procedure
is completed.


The legislative history underscores section 384's focus on the distribution of “residue.” The Senate
Floor analyses of the bill to add section 384 explains that “[i]n class action settlements, an
unclaimed balance of the total class recovery ('residue') often remains undistributed either because
the claimants cannot be located or because the claimants choose not to collect the award which
may be just a few dollars or less.... When the [settlement] agreement is silent on the distribution
of the remaining funds, the court makes the decision. [¶] The proposed legislation would require
that these funds be distributed in any manner which the court determines is consistent with the
objectives and purposes of the underlying causes of action ....” (Off. of Sen. Floor Analyses, Rep.
on Sen. Bill No. 536 (1993-1994 Reg. Sess.) as introduced, italics added.)
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The reason for heightened concern regarding the distribution of such a residue is manifest. (5) The
purpose of class notice in the context of a settlement is to give class members sufficient information
to decide whether they should accept the benefits offered, opt out and pursue their own remedies,
or object to the settlement. (Trotsky v. Los Angeles Fed. Sav. & Loan Assn. (1975) 48 Cal.App.3d
134, 151-152 [121 Cal.Rptr. 637].) When distribution of a settlement fund or a judgment following
trial does not *829  consume the entire fund or award and the settlement agreement or judgment
does not describe the intended disposition of the residue, the class members will have no means of
objecting to the later adoption of a distribution method. Section 384 fills that gap by requiring that
the court ensure that the residue is directed to an appropriate nonprofit organization or foundation.
In contrast, a settlement such as the one here will not produce a residue whose distribution was
not explained to the class. The Consumer Class members will be fully informed of the nature of
the intended distribution and afforded an opportunity to opt out or object. Accordingly, the rights
of the Consumer Class members do not need the judicial protection provided by section 384.


(6) Nor does distribution of the fund in the manner contemplated by this settlement transgress the
procedural due process rights of the Consumer Class members. The primary purpose of procedural
due process is to provide affected parties with the right to be heard at a meaningful time and in
a meaningful manner. (Ryan v. California Interscholastic Federation-San Diego Section (2001)
94 Cal.App.4th 1048, 1072 [114 Cal.Rptr.2d 798] (Ryan).) It does not guarantee any particular
procedure but is rather an “elusive concept,” requiring only “ 'notice reasonably calculated to
apprise interested parties of the pendency of the action affecting their property interest and an
opportunity to present their objections.' ” (Id. at p. 1072.) The requirements of due process are met
when, as here, the notice explains that the proposed settlement provides solely for the distribution
of funds to nonprofit organizations and foundations, states that there will be no payments to
individual California consumers, and informs the class members of their options of opting out or
objecting.


Bruno, on which appellants rely, does not conflict with this conclusion. In Bruno, the class action
complaint sought an award that would be distributed first to individual claims and then to cy pres
recovery. (Bruno, supra, 127 Cal.App.3d at p. 123.) On appeal, the court explained that “class
members will have due process rights jeopardized when damages are distributed by fluid class
recovery, but those rights can be protected by notice and claim procedures that give class members
an adequate opportunity to obtain their individual shares before the residue is distributed through
a fluid recovery procedure.” (Id. at p. 129.) While those rights “can be protected by notice and
claim procedures,” (ibid.) we conclude that they can also be protected by complete disclosure as
to the nature of the intended distribution of the entire class award.


Moreover, whenever we construe a statute, we are bound to consider the consequences that flow
from a particular interpretation of a statute. ( *830  Dyna-Med, Inc. v. Fair Employment & Housing
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Com., supra, 43 Cal.3d at pp. 1386-1387.) (7) Under appellants' interpretation of section 384,
individual claims must be allowed regardless of whether distribution and administration costs will
exceed the recovery. We are loath to construe the statute as imposing such an incongruous result.


Just such a result is likely here if we interpret the statute as appellants advocate. The vitamins that
settling defendants manufactured and sold were used not only in vitamin supplements, but also
in beef, pork, chicken, some types of fish and dairy products as well as cereals, margarine, flour,
bread, baby food, juice, hair products, weight-loss products and pet food. One could imagine that
nearly every consumer in California during the applicable 10-year period is a class member. In fact,
in the motion for preliminary approval of the class settlement, the number of potential claimants
was estimated to be 30,000,000. Thus, the size of the class is extremely large. Given the size of the
class compared to the size of the award—roughly, $38 million—the amount of individual recovery
would surely be quite small. 2


2 Appellants contend that we should not compare the number of class members to the size of
the award, but should instead consider the likely number of claimants. Although appellants
do not state expressly the number of claimants they anticipate, we can estimate that number
from their contention that the average class member would receive approximately $300.
Even if the full $38 million were available for distribution to the class members—which it
certainly would not be because the costs of administration and distribution would also come
from that sum—less than one-half of a percent of the Consumer Class members (assuming a
class of 30 million) can receive an award of $300; more than 99 percent of the class members
would not receive any award. In other words, appellants' plan is premised on the hope that
only the smallest fraction of class members will file claims. We know of no authority that
would support a plan premised on such a hope.


In contrast, the notification, claims processing, and verification procedures would certainly be
quite costly because the individual purchases were small, rendering it highly unlikely that the
class members have retained proof of purchase. The managing director of a class action claims
administration company averred in a declaration submitted in support of the motion for final
approval of the settlement that it would cost between $2.50 and $5 to administer each claim if there
were no analysis of the validity, fairness or appropriateness of the claim and no differentiation in
awards. He further explained that if the distribution plan were to differentiate between claims, the
administration costs would increase by $2 per claim. At $2.50 per claim, the entire consumer class
settlement would be consumed by distribution costs if 51 percent of the class members make a
claim. At $5 per claim, the same result occurs if 26 percent of the class members make a claim,
and at $7 per claim, the percentage drops even further to 19 percent. Moreover, these computations
consider neither the increase in attorney fees that would certainly be sought if the settlement
contemplated a lengthy claims processing procedure nor the decrease in settlement funds that
might occur in response to such an increase in fees. *831
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In fact, had the settlement here required individual class members to attempt to state a claim for
a portion of the fund, it might have created distribution problems similar to those described in
Levi Strauss, supra, 41 Cal.3d 460. In that case, the “Attorney General's office was awarded $1.2
million in attorney fees, and the costs of administration were estimated at $1.8-$2.2 million. The
total amount allocated to consumers was approximately $9.3 million.” (Id. at p. 464.) The recovery
for an average individual was estimated at $2.60 to $3, calculated as “between 34 and 40 cents per
pair of jeans” purchased by the consumer during a five-year period. (Ibid.)


Notices of the settlement and a claim form were mailed to 8,600,000 households and an additional
1,500,000 forms were made available at post offices. (Levi Strauss, supra, 41 Cal.3d at p. 469.)
1,400,000 completed forms were received and the trial court ordered that the top 5 percent of
the claims be treated as suspect. (Id. at pp. 469-470.) Over 75,000 claims were returned to
their claimants with instructions to resubmit the claim with a notarized statement confirming
its veracity. (Id. at p. 470.) “Over 80 percent of these claims were not resubmitted. A similar
percentage of claims returned as suspect because of excessive household membership (over 12
individual claimants) were not resubmitted. In all, over $1.6 million in suspect claims were
eliminated.” (Ibid.) By the time the case reached the Supreme Court, the distribution was not
complete and yet “[n]early $1.5 million” had already been spent on the distribution plan. (See
id. at p. 471 [expressing concern regarding “the claimants' current expectations”]; id. at p. 470.)
We expect that a settlement structure like appellants contend is required here would yield similar
problems in proof and expense.


Appellants contend that a number of cases support their conclusion that they must be given an
opportunity to claim a portion of the fund before it can be disbursed to nonprofit organizations.
However, none of the cases they cite are apposite. In Levi Strauss, the dispute on appeal focused
on the use of “the residue remaining after individual distribution[s]” from the settlement fund.
(Levi Strauss, supra, 41 Cal.3d at p. 471.) Thus, quite different from the settlement in this case,
the settlement in Levi Strauss provided for the recovery of individual damages and did not specify
what should be done with the funds that remained after individual claims were processed. Here,
as we have emphasized, no similar residue is created by the settlement in this case.


Moreover, contrary to appellants' assertions, Levi Strauss does not purport to define the boundaries
of the cy pres doctrine. While that decision generally states that implementation of fluid recovery
involves three steps—payment to a class fund, claims by individual class members and distribution
*832  of the residue—it never suggests that it has described the only acceptable method. (Levi
Strauss, supra, 41 Cal.3d at pp. 472-473.)


In Granberry v. Islay Investments (1995) 9 Cal.4th 738 [38 Cal.Rptr.2d 650, 889 P.2d 970]
(Granberry), also cited by appellants, the trial court found that a landlord who, in good faith,
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fails to comply with the requirements of Civil Code section 1950.5 concerning the return of
security deposits, may not thereafter recover damages for unpaid rent, repairs, and cleaning in a
judicial proceeding. (Granberry, at pp. 741, 743.) The trial court rejected plaintiffs' request “that
judgment be entered on behalf of the entire class for the aggregate amount” of damages and that
any unclaimed residue escheat to the state. (Id. at p. 750.) The trial court instead entered judgment
in favor of only those members of the class who might actually come forward and file individual
claims. (Ibid.)


On appeal, our Supreme Court primarily concluded “that a good faith failure to comply with [Civil
Code] section 1950.5, subdivision (f), does not bar a landlord from recovering damages for unpaid
rent, repairs, and cleaning ...” (Granberry, supra, 9 Cal.4th at p. 741), a holding that is obviously
not relevant to this case. With respect to the class remedy chosen by the trial court, the Supreme
Court explained that when the trial court made that choice “it had already held that defendants
were not entitled to set off amounts owed for unpaid rent, repair, and cleaning.” (Id. at p. 751.)
The Supreme Court therefore sent the case back to the superior court so that it might “reconsider
its choice of remedy ....” (Ibid.) Thus, on the issue of remedy, Granberry provides no guidance.


Kraus, another case on which appellants rely, is even less relevant. In Kraus, our Supreme
Court concluded that “disgorgement into a fluid recovery fund is not a remedy available in ...
representative [unfair competition law] actions and that Civil Code section 1950.5 does not apply
to defendants' nonrefundable security and administrative fees.” (Kraus, supra, 23 Cal.4th at p.
121.)


(3c) In sum, neither section 384 nor case law requires that a settlement allow for individual claims
before its fund can be distributed to cy pres relief. The settlement in this case was therefore proper.


B. Class Counsel's Alleged Conflict of Interest *


* See footnote, ante, page 820.


. . . . . . . . . . . *833


IV. Disposition
We affirm. 3


3 Given our conclusions regarding both section 384 and appellants' allegations that class
counsel had a conflict of interest, we consider neither the propriety of the trial court's decision
to deny appellants' motion for intervention nor the People's argument that the cy pres remedy
was appropriate under Business and Professions Code section 16760.
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Kline, P. J., and Lambden, J., concurred.
Appellants' petition for review by the Supreme Court was denied June 11, 2003. *834
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121 Cal. 257, 53 P. 793


MICHAEL ISAACS, Respondent,
v.


MORRIS JONES et al., Defendants.
BANK OF YOLO, Intervenor, Appellant.


Supreme Court of California.
Sac. No. 250.
June 24, 1898.


SETTLEMENT OF PARTNERSHIP—RECEIVER—INTERVENTION.
The right of a third person to intervene in an action for the settlement of partnership affairs is not
enlarged or diminished by the action of the court in appointing a receiver, nor by his conduct after
such appointment. Whatever error may have been committed by the court in the exercise of its
jurisdiction to appoint the receiver, or in not controlling his conduct, can only be corrected at the
instance of the parties to the action, and does not confer upon a stranger the right to intervene in
the action.


ID.—INCOMPETENT PARTNER—ORDER APPOINTING GUARDIAN—COLLATERAL
ATTACK.


The action of a court of competent jurisdiction in appointing a guardian of an incompetent partner
is not open to collateral attack, and, in the absence of a direct attack, the order therefor will be
presumed to have been correctly made.


ID.—RIGHT OF INTERVENTION—ATTACHMENT OF PARTNER'S INTEREST.
An applicant for intervention in an action, in order to avail himself of the right conferred by section
387 of the Code of Civil Procedure, must have a direct interest either in the matter in litigation, or
in the success of one of the parties to the action, or against both of them, and such interest must
not be consequential, and must be one which is proper to be determined in the action. A creditor
of an individual partner, who has merely an attachment upon his interest in the partnership, has no
such interest in an action to wind up the affairs of the partnership as to entitle him to intervene.


ID.—RIGHTS OF ATTACHING CREDITOR.
The attaching creditor who has levied upon the interest of an individual partner in the partnership
assets has no right to delay the action to wind up the affairs of the partnership until the recovery
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of judgment in the attachment suit; but if he shall obtain judgment and sell the interest of the
individual partner, such sale will entitle the purchaser to receive from the court whatever may be
found to belong to such partner.


ID.—FRAUDULENT MORTGAGES.
If the partner whose interest is attached has made fraudulent mortgages upon the attached property,
their invalidity is to be determined when the purchaser of the property under execution shall
become clothed with title thereto, and the question can give no ground for intervention by the
attaching creditors in the suit to settle the partnership.


ID.—CONSPIRACY TO DEFEAT ATTACHMENT SUIT.
If the partners have conspired to defeat the attachment suit, the resistance to such conspiracy must
be made in that suit, and not by intervention in the suit to settle the partnership.


APPEAL from an order of the Superior Court of Amador County denying a petition in intervention.
R. C. Rust, Judge.


The facts are stated in the opinion of the court.


*258  Charles W. Thomas, and E. R. Bush, for Appellant.


The attachment lien was sufficient to sustain a creditor's bill, and to support the petition in
intervention. (Conroy v. Woods, 13 Cal. 626; 73 Am. Dec. 605; Horn v. Volcano etc. Co., 13 Cal.
62; 73 Am. Dec. 569; Daniels v. Clark, 38 Iowa, 556; Speyer v. Ihmels, 21 Cal. 280; 81 Am. Dec.
157; Coghill v. Marks, 29 Cal. 673; Brown v. Saul, 16 Am. Dec. 177, note 181; Davis v. Eppinger,
18 Cal. 379; 79 Am. Dec. 184; Kimball v. Richardson, 111 Cal. 386; Wafer v. Bank, 36 Kan. 292;
Claflin v. Feibelmann, 44 La. Ann. 518; Nassauer v. Techner, 65 Wis. 388.) The lien affected the
whole assets of the partnership; and the successor of one partner's interest succeeds to his right to
enforce the partnership settlement. (Jones v. Thompson, 12 Cal. 191; Hughes v. Boring, 16 Cal.
82; Jones v. Parsons, 25 Cal. 104; Clark v. Cushing, 52 Cal. 618; Commercial Bank v. Mitchell,
58 Cal. 48; Wright v. Ward, 65 Cal. 526.)


*259  Robert T. & William Devlin, for Respondent.


Petitioner had no interest authorizing an intervention. (Horn v. Volcano etc. Co., 13 Cal. 62, 69; 73
Am. Dec. 569; Lewis v. Harwood, 28 Minn. 428; Smith v. Gale, 144 U.S. 509, 518.) An intervenor
cannot contest the jurisdiction of the court, or its action as between the original parties. (Kenner
v. Holliday, 19 La. 154; Clamageran v. Bucks, 16 Am. Dec. 185; Fleming v. Shields, 21 La. Ann.
118; 99 Am. Dec. 719.)
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HARRISON, J.


The plaintiff and the defendant Bernhard Isaacs formed a partnership in the town of Ione, in 1873,
for business purposes, and continued to conduct business under their partnership relation until
some time in 1895, when the defendant Bernhard became legally incompetent of contracting and by
an order and judgment of the superior court of Amador county was adjudged to be an incompetent
person and unfit to manage his property; and the defendant Morris Jones was appointed the
guardian of his estate, and letters of guardianship were duly issued to him. Plaintiff thereupon
determined upon a dissolution of the partnership, and has brought the present action to wind up
it affairs, including an accounting and determination of the respective rights of the parties hereto,
and such distribution of the proceeds of the partnership property as may be proper and just. The
complaint alleges also that it is necessary that a receiver of the partnership property be appointed
“to take charge thereof, and to collect the demands due to said partnership, and to pay off the
claims against the same, and deliver to the parties entitled their respective shares, after the same
is determined by an accounting and judgment of this court.” Upon the filing of the complaint and
petition therefor a receiver was appointed. After the present action had been commenced, and after
the appointment of the receiver, the Bank of Yolo commenced an action in the superior court of
Yolo county, against the defendant Bernhard Isaacs, upon a promissory note made to it by him in
June, 1895, and caused a writ of attachment to be issued in said action, which was levied by the
sheriff of Amador county upon certain real estate in said county, and under which garnishments
were served upon the receiver and upon the plaintiff and the guardian of Bernhard. Thereafter the
Bank of Yolo presented its petition *260  to the superior court of Amador county for leave to
intervene in the present action “as a creditor of the defendant Bernhard Isaacs, one member of said
firm, and to appear therein for and in behalf of itself and said Isaacs, as against the other parties
to the action, and for all other persons similarly situated.” In its petition it set forth that it had
commenced the action against Bernhard, and the proceedings under the writ of attachment issued
therein, and avers that it has thereby acquired a lien upon all of said property of the partnership,
and upon the interest of said Bernhard in the real estate levied upon. It also stated that Bernhard is
reasonably worth not less than fifty thousand dollars, and that the officers of the petitioner “have
been informed” that he intended to defraud it out of said debt, and that “said bank verily believes”
that he has entered into a conspiracy with the plaintiff to defeat the bank in the collection of the
note. The petition also alleges that the application for the appointment of the guardian of Bernhard
was insufficient to support the order, and that the facts alleged in the petition for said appointment
were not sufficient to give the court jurisdiction to make the order, and that since his appointment
the guardian has not properly discharged his duties; and also that the order appointing a receiver
was not authorized either by the facts alleged in the petition therefor, or the manner in which the
appointment was sought, and that the person appointed is unsuitable for that office. Upon these
averments the petitioner asked, in addition to being permitted to intervene, that the parties to the
action show cause why the order appointing a receiver should not be revoked, and all property
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belonging to Bernhard, or in which he has an interest, be delivered to the sheriff, and why the
sheriff should not proceed to sell and dispose of it under his writ of attachment. A citation was
issued to the parties to the action, and their demurrer to the petition was sustained by the court,
and an order made denying the petition. From this order the Bank of Yolo has appealed.


The right of the appellant to intervene in the action is not enlarged or diminished by the action
of the court in appointing the receiver, or by his conduct after his appointment. The court had
jurisdiction to appoint a receiver in the action, and whatever error it may have committed in making
the appointment, *261  or in not controlling his conduct, may be corrected at the instance of the
parties to the action, but it does not confer upon a stranger the right to intervene in the action.
Neither is the action of the court in appointing a guardian for Bernhard Isaacs open to a collateral
attack. The order therefor was made by a court of competent jurisdiction, and, in the absence of a
direct attack, will be presumed to have been correctly made.


Section 387 of the Code of Civil Procedure provides: “Any person may, before the trial, intervene
in an action or proceeding who has an interest in the matter in litigation, in the success of either of
the parties, or an interest against both. An intervention takes place when a third person is permitted
to become a party to an action or proceeding between other persons, either by joining the plaintiff
in claiming what is sought by the complaint, or by uniting with the defendant in resisting the claims
of the plaintiff, or by demanding anything adversely to both the plaintiff and the defendant.” There
have been many decisions upon the right of intervention which is given by this section, but in
none of them has there been any attempt to define the right in any clearer terms than those of the
section itself. Whether any particular case is within the terms of the premises is best determined
by a consideration of the facts of that case; and the consideration of the effect of any particular
construction to be given to a statute is of advantage in determining the construction to be given
to it, and is frequently decisive of the question. To avail himself of the right given by this section,
the applicant must have either an interest in the matter in litigation, or in the success of one of
the parties to the action, or an interest against both of them. The interest here referred to must
be direct and not consequential, and it must be an interest which is proper to be determined in
the action in which the intervention is sought. In one sense, it may be said that a creditor of the
plaintiff in an action for damages may have an interest in his recovering judgment against the
defendant, since thereby he may be able to recover his own debt, but such interest will not give him
the right to intervene in the action. The second sentence of the section above quoted itself defines
the circumstances under which an intervention may be had, and is to that extent a limitation upon
the terms used in the first sentence. The *262  third person must have an interest in claiming what
is sought by the complaint, or in resisting the claim of the plaintiff, or must demand something
which is involved in the litigation adversely to both of the parties.


The object of the present action is a distribution under the direction of the court of the assets
of the partnership, including the determination of the amount thereof to which each partner will
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be entitled after the payment of all the partnership claims. Although the individual partners are
entitled to the surplus according to their interests as the same shall be ascertained by the court, a
litigation in the action of disputed claims against the individual partners is not appropriate. If every
claim against each of the partners could be made the subject of a distinct issue and determination
in such an action, it is easily seen that the litigation might be indefinitely prolonged. When the
partnership affairs have been adjusted, the court should enter its judgment in accordance with such
adjustment. Its authority to appoint a receiver rests upon its right to retain in its possession the
property of the partnership until the rights of the several claimants thereto have been satisfied,
and when this has been accomplished the receiver is to be discharged. The court is not authorized
to retain in its possession thereafter the property adjudged to belong to the individual partners,
for distribution among their respective creditors, any more than it would have been authorized to
appoint a receiver for that purpose in the first instance. So far as the rights of these creditors are
legal rights, they are to be enforced in the ordinary mode for enforcing legal obligations. In the
present case, the appellant alleges that it has secured its claim against Bernhard Isaacs by the lien
of an attachment, and it appears from the record that the court refused the motion of the plaintiff
to dissolve the attachment. This lien of the appellant is upon the entire share of his debtor in the
surplus assets of the partnership, and such lien will be available to him when he shall have obtained
a judgment in the action in Yolo county. He has not yet established any claim against this surplus,
and, as it is possible that he may not obtain a judgment in that action until long after the partnership
affairs shall have been adjusted in the present action, it would be unjust to permit an intervention
here, the only effect of *263  which would be to tie up the property until the determination of
the suit in Yolo county. If he shall obtain judgment in that action prior to the entry of judgment
herein, a sale under that judgment of the interest of Bernhard Isaacs in the real estate upon which
his attachment has been levied, as well as in the partnership property, will make the purchaser its
owner and entitled to receive from the court whatever may be found to belong to Bernhard. If, as
is alleged, Bernhard Isaacs has made fraudulent mortgages upon the attached property, that is a
question to be determined when the appellant or some other purchaser shall become clothed with a
title to the property; and, if the plaintiff herein is conspiring with Bernhard to defeat the appellant
in the action in Yolo county, the resistance against such conspiracy must be made in the action in
that county. Neither of these matters is properly a subject to be litigated in this action, and neither
of them gives any ground for an intervention by the appellant.


The order is affirmed.


Van Fleet, J., and Garoutte, J., concurred.
Hearing in Bank denied.


Beatty, C. J., dissented from the order denying a hearing in Bank, and filed the following opinion
thereon on July 23, 1898:
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BEATTY, C. J., dissenting.
I dissent from the order denying a rehearing of this cause and from the decision of the Department.


The matter in litigation in this action is the amount of surplus assets of the firm of Michael and
Bernhard Isaacs, and the respective shares of the parties. Appellant had a lien upon Bernbard's
share. Its lien was a valuable interest— the property and its value to which the lien attached not only
can be but must be determined in the action, and, in my opinion, it is a plain case for intervention.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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59 Cal.4th 348
Supreme Court of California


Arshavir ISKANIAN, Plaintiff and Appellant,
v.


CLS TRANSPORTATION LOS ANGELES, LLC, Defendant and Respondent.


No. S204032.
|


June 23, 2014.


Synopsis
Background: Employee brought putative class action against employer for wage and hour
violations. The Superior Court, Los Angeles County, No. BC356521, Robert L. Hess, J., granted
employer's motion to compel arbitration and dismissed class claims. Employee appealed. The
Court of Appeal issued writ of mandate, 2008 WL 2171792. The Superior Court again granted
employer's motion to compel arbitration and dismissed class claims. Employee appealed. The
Court of Appeal affirmed. Employee petitioned for review. The Supreme Court granted review,
superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Liu, J., held that:


[1] Federal Arbitration Act (FAA) preempts California law holding class action waivers as to
employees' unwaivable rights to be contrary to public policy;


[2] class action waiver did not violate National Labor Relations Act (NLRA);


[3] employer did not waive right to compel arbitration;


[4] waiver of employees' right to representative action under Private Attorney General Act (PAGA)
violated public policy;


[5] FAA does not preempt state law as to unenforceability of waivers of PAGA; and


[6] PAGA does not violate the principle of separation of powers under the California Constitution.


Reversed and remanded.
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Opinion, 142 Cal.Rptr.3d 372, superseded.


Chin, J., filed concurring opinion, in which Baxter, J., joined.


Werdegar, J., filed concurring and dissenting opinion.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Motion to Compel
Arbitration.


West Headnotes (26)


[1] Alternative Dispute Resolution Preemption
States Particular cases, preemption or supersession
Federal Arbitration Act (FAA) preempts California's doctrines of unconscionability or
public policy to the extent that they prohibit class action waivers which require de facto
waivers of employees' unwaivable rights. 9 U.S.C.A. § 1 et seq.


17 Cases that cite this headnote


[2] Alternative Dispute Resolution Validity
Employment contract's Federal Arbitration Act (FAA) waiver of employee's right to
pursue class action National Labor Relations Act (NLRA) claims was enforceable
notwithstanding the NLRA and the Norris-LaGuardia Act, where the contract did not
prohibit employees from filing joint claims in arbitration, discussing their claims with one
another, pooling their resources to hire a lawyer, seeking advice and litigation support
from a union, soliciting support from other employees, or filing similar or coordinated
individual claims, and it did not preclude the arbitrator from consolidating the claims of
multiple employees or from awarding relief to a group of employees. 9 U.S.C.A. § 2;
Norris-LaGuardia Act, § 15, 29 U.S.C.A. § 115; National Labor Relations Act, §§ 7, 8(a)
(1), 29 U.S.C.A. §§ 157, 158(a)(1).


36 Cases that cite this headnote


[3] Labor and Employment Concerted activities in general
The task of defining the scope of the right to engage in “concerted activity” under the
National Labor Relations Act (NLRA) is for the National Labor Relations Board (NLRB)
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to perform in the first instance as it considers the wide variety of cases that come before
it. National Labor Relations Act, § 7, 29 U.S.C.A. § 157.


2 Cases that cite this headnote


[4] Alternative Dispute Resolution Suing or participating in suit
Employer's withdrawal of its petition to compel bilateral arbitration when the California
Supreme Court held class action waivers unenforceable in Gentry v. Superior Court did not
waive employer's right to invoke the arbitration agreement after Gentry was abrogated by
the United States Supreme Court pursuant to the Federal Arbitration Act (FAA), where the
arbitration agreement contained a class action waiver that would have been invalid under
Gentry, employer moved to compel bilateral arbitration again as soon as a change in the
law made clear the motion had a chance of succeeding, employer's use of judicial discovery
processes did not produce information that could not have been gained in arbitration, and
the delay did not result in lost evidence. 9 U.S.C.A. § 1 et seq.


205 Cases that cite this headnote


[5] Alternative Dispute Resolution Waiver or Estoppel
Estoppel Implied waiver and conduct constituting waiver
While “waiver” generally denotes the voluntary relinquishment of a known right, it can
also refer to the loss of a right as a result of a party's failure to perform an act it is required
to perform, regardless of the party's intent to relinquish the right, and in the arbitration
context the term “waiver” has also been used as a shorthand statement for the conclusion
that a contractual right to arbitration has been lost.


5 Cases that cite this headnote


[6] Alternative Dispute Resolution Suing or participating in suit
The fact that the party petitioning for arbitration has participated in litigation, short of a
determination on the merits, does not by itself constitute a waiver of a contractual right
to arbitration.


21 Cases that cite this headnote


[7] Alternative Dispute Resolution Evidence



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS157&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I2ff28000fadb11e39488c8f438320c70&headnoteId=203364420800320190125122056&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/25T/View.html?docGuid=I2ff28000fadb11e39488c8f438320c70&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/25Tk182(2)/View.html?docGuid=I2ff28000fadb11e39488c8f438320c70&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=9USCAS1&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I2ff28000fadb11e39488c8f438320c70&headnoteId=203364420800420190125122056&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/25T/View.html?docGuid=I2ff28000fadb11e39488c8f438320c70&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/25Tk182/View.html?docGuid=I2ff28000fadb11e39488c8f438320c70&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/156/View.html?docGuid=I2ff28000fadb11e39488c8f438320c70&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/156k52.10(3)/View.html?docGuid=I2ff28000fadb11e39488c8f438320c70&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I2ff28000fadb11e39488c8f438320c70&headnoteId=203364420800520190125122056&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/25T/View.html?docGuid=I2ff28000fadb11e39488c8f438320c70&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/25Tk182(2)/View.html?docGuid=I2ff28000fadb11e39488c8f438320c70&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I2ff28000fadb11e39488c8f438320c70&headnoteId=203364420800620190125122056&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/25T/View.html?docGuid=I2ff28000fadb11e39488c8f438320c70&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/25Tk210/View.html?docGuid=I2ff28000fadb11e39488c8f438320c70&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Iskanian v. CLS Transportation Los Angeles, LLC, 59 Cal.4th 348 (2014)
327 P.3d 129, 173 Cal.Rptr.3d 289, 199 L.R.R.M. (BNA) 3772, 164 Lab.Cas. P 61,492...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


In light of the policy in favor of arbitration, waivers of a contractual right to arbitration
are not to be lightly inferred and the party seeking to establish a waiver bears a heavy
burden of proof.


20 Cases that cite this headnote


[8] Alternative Dispute Resolution Trial or hearing
Alternative Dispute Resolution Scope and standards of review
The determination of waiver of a contractual right to arbitration is a question of fact, and
the trial court's finding, if supported by sufficient evidence, is binding on the appellate
court, but when the facts are undisputed and only one inference may reasonably be drawn,
the issue is one of law and the reviewing court is not bound by the trial court's ruling.


11 Cases that cite this headnote


[9] Alternative Dispute Resolution Waiver or Estoppel
A factor relevant to the inquiry into waiver of a contractual right to arbitration is whether
the party asserting arbitration has acted inconsistently with the right to arbitrate or whether
a delay was “unreasonable.”


45 Cases that cite this headnote


[10] Alternative Dispute Resolution Suing or participating in suit
The fact that a party initially successfully moved to compel arbitration and abandoned that
motion only after a change in the law made the motion highly unlikely to succeed weighs
in favor of finding that the party has not waived its right to arbitrate.


1 Cases that cite this headnote


[11] Alternative Dispute Resolution Suing or participating in suit
Because merely participating in litigation, by itself, does not result in waiver of a
contractual right to arbitration, courts will not find prejudice where the party opposing
arbitration shows only that it incurred court costs and legal expenses.


26 Cases that cite this headnote


[12] Alternative Dispute Resolution Suing or participating in suit
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Where a party promptly initiates arbitration and then abandons arbitration because it is
resisted by the opposing party and foreclosed by existing law, the mere fact that the
parties then proceed to engage in various forms of pretrial litigation does not compel the
conclusion that the party has waived its right to arbitrate when a later change in the law
permits arbitration.


6 Cases that cite this headnote


[13] Action Statutory rights of action
Labor and Employment Damages
Labor and Employment Penalties
The civil penalties recovered on behalf of the state under the Private Attorneys General
Act (PAGA) are distinct from the statutory damages to which employees may be entitled
in their individual capacities. West's Ann.Cal.Lab.Code § 2698 et seq.


77 Cases that cite this headnote


[14] Labor and Employment Actions
Penalties Qui tam actions and informers
A Private Attorneys General Act (PAGA) representative action is a type of qui tam action.
West's Ann.Cal.Lab.Code § 2698 et seq.


55 Cases that cite this headnote


[15] Penalties Qui tam actions and informers
Traditionally, the requirements for enforcement by a citizen in a qui tam action have been
(1) that the statute exacts a penalty; (2) that part of the penalty be paid to the informer; and
(3) that, in some way, the informer be authorized to bring suit to recover the penalty.


23 Cases that cite this headnote


[16] Penalties Qui tam actions and informers
The government entity on whose behalf the plaintiff files suit is always the real party in
interest in a Private Attorneys General Act (PAGA) qui tam suit. West's Ann.Cal.Lab.Code
§ 2698 et seq.


30 Cases that cite this headnote
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[17] Contracts Exemption from liability
Agreements whose object, directly or indirectly, is to exempt their parties from violation
of the law are against public policy and may not be enforced. West's Ann.Cal.Civ.Code
§ 1668.


8 Cases that cite this headnote


[18] Labor and Employment Actions
Where an employment agreement compels the waiver of an employee's right to bring
a representative Private Attorney General Act (PAGA) action, the waiver is contrary to
public policy and unenforceable as a matter of state law. West's Ann.Cal.Labor Code §
2699(a); West's Ann.Cal.Civ.Code §§ 1668, 3513.


139 Cases that cite this headnote


[19] Alternative Dispute Resolution Preemption
States Particular cases, preemption or supersession
A state law rule may be preempted when it stands as an obstacle to the accomplishment
of the Federal Arbitration Act's (FAA) objectives. 9 U.S.C.A. § 1 et seq.


11 Cases that cite this headnote


[20] Alternative Dispute Resolution Preemption
Labor and Employment Preemption
States Particular cases, preemption or supersession
Federal Arbitration Act (FAA) does not preempt the state law rule against waiver of an
employee's right to bring a representative Private Attorney General Act (PAGA) action,
since the FAA aims to ensure an efficient forum for the resolution of private disputes
whereas a PAGA action is a dispute between an employer and the state Labor and
Workforce Development Agency, any resulting judgment is binding on the state, and any
monetary penalties largely go to state coffers. 9 U.S.C.A. § 1 et seq.; West's Ann.Cal.Labor
Code § 2699.


140 Cases that cite this headnote


[21] Labor and Employment Preemption
States Labor and Employment
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The enactment and enforcement of laws concerning wages, hours, and other terms of
employment is within the state's historic police power, and thus there is a presumption
against preemption of such laws.


2 Cases that cite this headnote


[22] States Police power
How a state government chooses to structure its own law enforcement authority lies at the
heart of state sovereignty.


2 Cases that cite this headnote


[23] Alternative Dispute Resolution Presentation and reservation of grounds for review
Supreme Court would decide merits of employer's contention that Private Attorneys
General Act (PAGA) violates the principle of separation of powers under the California
Constitution, in reviewing trial court's dismissal of representative PAGA claims under
Federal Arbitration Act (FAA), notwithstanding employee's argument that the contention
was not properly before the Supreme Court because it was not raised in employer's
answer to employee's petition for review, since the issue was directly pertinent to the
issue of whether a PAGA waiver was contrary to state public policy, and the parties had
a reasonable opportunity to brief the issue. West's Ann.Cal. Const. Art. 3, § 3; West's
Ann.Cal.Labor Code § 2698 et seq.; Cal.Rules of Court, Rule 8.516(b)(1, 2).


10 Cases that cite this headnote


[24] Action Persons entitled to sue
Constitutional Law To non-governmental entities
Labor and Employment Validity
Private Attorneys General Act (PAGA) does not violate the principle of separation of
powers under the California Constitution in authorizing employee plaintiffs to enforce the
Labor Code on behalf of the Labor and Workforce Development Agency by bringing qui
tam actions. West's Ann.Cal. Const. Art. 3, § 3; West's Ann.Cal.Labor Code § 2698 et seq.


90 Cases that cite this headnote


[25] Constitutional Law Encroachment in general
The separation of powers doctrine does not create an absolute or rigid division of functions.
West's Ann.Cal. Const. Art. 3, § 3.
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2 Cases that cite this headnote


[26] States Administration of finances in general
The Legislature is charged with allocating scarce budgetary resources, which includes the
provision of resources to the state executive branch for prosecution and law enforcement.


See 6 Witkin, Cal. Procedure (5th ed. 2008) Proceedings Without Trial, § 531.


1 Cases that cite this headnote


Attorneys and Law Firms


***292  Initiative Legal Group, Los Angeles, Raul Perez, Katherine W. Kehr; Capstone Law,
Glenn A. Danas, Los Angeles, Ryan H. Wu, Pasadena; Public Citizen Litigation Group and Scott
L. Nelson for Plaintiff and Appellant.


Julie L. Montgomery and Cynthia L. Rice, Oakland, for California Rural Legal Assistance
Foundation as Amicus Curiae on behalf of Plaintiff and Appellant.


Altshuler Berzon, Michael Rubin, San Francisco; McGuinn, Hillsman & Palefsky and Cliff
Palefsky, San Francisco, for Service Employees International Union and California Employment
Lawyers Association as Amici Curiae on behalf of Plaintiff and Appellant.


Rosen Law Firm and Glenn Rosen, Los Angeles, for California Association of Public Insurance
Adjusters as Amicus Curiae on behalf of Plaintiff and Appellant.


***293  Amy Bach, Mill Valley; The Bernheim Law Firm, Steven Jay Bernheim and Nazo S.
Semerjian for United Policyholders as Amicus Curiae on behalf of Plaintiff and Appellant.


Sanford Heisler, Janette Wipper, Felicia Medina, Chioma Chukwu; Barbara A. Jones; Melvin
Radowitz; Della Barnet; and Jennifer Reisch for Timothy Sandquist, AARP, Equal Rights
Advocates and The Impact Fund as Amici Curiae on behalf of Plaintiff and Appellant.


Arbogast Bowen, David M. Arbogast, Los Angeles, and Chumahan B. Bowen for Consumer
Attorneys of California as Amicus Curiae on behalf of Plaintiff and Appellant.


Fox Rothschild, David F. Faustman, San Francisco, Yesenia M. Gallegos, Los Angeles, Cristina
Armstrong, San Francisco, Namal Tantula, Los Angeles; Cole, Schotz, Meisel, Forman & Leonard
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Opinion


LIU, J.


*359  **133  In this case, we again address whether the Federal Arbitration Act (FAA) preempts
a state law rule that restricts enforcement of terms in arbitration agreements. Here, an employee
seeks to bring a class action lawsuit on behalf of himself and similarly situated employees for
his employer's alleged failure to compensate its employees for, among other things, overtime and
meal and rest periods. The employee had entered into an arbitration agreement that waived the
right to class proceedings. The question *360  is whether a state's refusal to enforce such a waiver
on grounds of public policy or unconscionability is preempted by the FAA. We conclude that it
is and that our holding to the contrary in Gentry v. Superior Court (2007) 42 Cal.4th 443, 64
Cal.Rptr.3d 773, 165 P.3d 556 (Gentry ) has been abrogated by recent United States Supreme Court
precedent. We further reject the arguments that the class action waiver at issue here is unlawful
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under the National ***294  Labor Relations Act and that the employer in this case waived its right
to arbitrate by withdrawing its motion to compel arbitration after Gentry.


The employee also sought to bring a representative action under the Labor Code Private Attorneys
General Act of 2004 (PAGA) (Lab.Code, § 2698 et seq.). This statute authorizes an employee to
bring an action for civil penalties on behalf of the state against his or her employer for Labor Code
violations committed against the employee and fellow employees, with most of the proceeds of
that litigation going to the state. As explained below, we conclude that an arbitration agreement
requiring an employee as a condition of employment to give up the right to bring representative
PAGA actions in any forum is contrary to public policy. In addition, we conclude that the FAA's
goal of promoting arbitration as a means of private dispute resolution does not preclude our
Legislature from deputizing employees to prosecute Labor Code violations on the state's behalf.
Therefore, the FAA does not preempt a state law that prohibits waiver of PAGA representative
actions in an employment contract.


Finally, we hold that the PAGA does not violate the principle of separation of powers under the
California Constitution.


I.


Plaintiff Arshavir Iskanian worked as a driver for defendant CLS Transportation Los Angeles,
LLC (CLS) from March 2004 to August 2005. In December 2004, Iskanian signed a “Proprietary
Information and Arbitration Policy/Agreement” providing that “any and all claims” arising out
of his employment were to be submitted to binding arbitration before a neutral arbitrator. The
arbitration agreement provided for reasonable discovery, a written award, and judicial review of
the award; costs unique to arbitration, such as the arbitrator's fee, would be paid by CLS. The
arbitration agreement also contained a class and representative action waiver that said: “[E]xcept
as otherwise required under applicable law, (1) EMPLOYEE and COMPANY expressly intend
and agree that class action and representative action procedures shall not be asserted, nor will they
apply, in any arbitration pursuant to this Policy/Agreement; (2) EMPLOYEE and COMPANY
agree that each will not assert class action or representative action claims against the other in *361
arbitration or otherwise; and (3) each of EMPLOYEE and COMPANY shall only submit their own,
individual claims in arbitration and will not seek to represent the interests of any other person.”


On August 4, 2006, Iskanian filed a class action complaint against CLS, alleging that it failed to
pay overtime, provide meal and rest breaks, reimburse business expenses, provide accurate and
complete wage statements, or pay final wages in a timely manner. In its answer to the complaint,
CLS asserted among other defenses that all of plaintiff's claims were subject to binding arbitration.
CLS moved to compel arbitration, and in March 2007, the trial court granted CLS's motion. Shortly
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after the trial court's order but before the Court of Appeal's decision in this matter, we decided in
Gentry that class **134  action waivers in employment arbitration agreements are invalid under
certain circumstances. (Gentry, supra, 42 Cal.4th at pp. 463–464, 64 Cal.Rptr.3d 773, 165 P.3d
556.) The Court of Appeal issued a writ of mandate directing the superior court to reconsider its
ruling in light of Gentry.


On remand, CLS voluntarily withdrew its motion to compel arbitration, and the parties proceeded
to litigate the case. On September 15, 2008, Iskanian filed a consolidated first amended complaint,
alleging ***295  seven causes of action for Labor Code violations and an unfair competition law
(UCL) claim (Bus. & Prof.Code, § 17200 et seq.). Iskanian brought his claims as an individual
and putative class representative seeking damages, and also in a representative capacity under the
PAGA seeking civil penalties for Labor Code violations. After conducting discovery, Iskanian
moved to certify the class, and CLS opposed the motion. On October 29, 2009, the trial court
granted Iskanian's motion.


On April 27, 2011, the United States Supreme Court issued AT & T Mobility LLC v. Concepcion
(2011) 563 U.S. ––––, 131 S.Ct. 1740, 179 L.Ed.2d 742 (Concepcion ). Concepcion invalidated
our decision in Discover Bank v. Superior Court (2005) 36 Cal.4th 148, 30 Cal.Rptr.3d 76, 113
P.3d 1100 (Discover Bank ), which had restricted consumer class action waivers in arbitration
agreements. Soon after, in May 2011, CLS renewed its motion to compel arbitration and dismiss
the class claims, arguing that Concepcion also invalidated Gentry. Iskanian opposed the motion,
arguing among other things that Gentry was still good law and, in any event, that CLS had waived
its right to seek arbitration by withdrawing the original motion to compel arbitration. The trial
court ruled in favor of CLS, ordering the case into individual arbitration and dismissing the class
claims with prejudice.


The Court of Appeal affirmed, concluding that Concepcion invalidated Gentry. The court also
declined to follow a National Labor Relations Board ruling that class action waivers in adhesive
employment contracts violate the *362  National Labor Relations Act. With respect to the PAGA
claim, the court understood Iskanian to be arguing that the PAGA does not allow representative
claims to be arbitrated, and it concluded that the FAA precludes states from withdrawing claims
from arbitration and that PAGA claims must be argued individually, not in a representative action,
according to the terms of the arbitration agreement. Finally, the court upheld the trial court's finding
that CLS had not waived its right to compel arbitration. We granted review.


II.


We first address the validity of the class action waiver at issue here and the viability of Gentry
in light of Concepcion.
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In Discover Bank, we held that when a class arbitration waiver “is found in a consumer contract of
adhesion in a setting in which disputes between the contracting parties predictably involve small
amounts of damages, and when it is alleged that the party with the superior bargaining power
has carried out a scheme to deliberately cheat large numbers of consumers out of individually
small sums of money, then ... the waiver becomes in practice the exemption of the party ‘from
responsibility for [its] own fraud, or willful injury to the person or property of another.’ (Civ.Code,
§ 1668.) Under these circumstances, such waivers are unconscionable under California law and
should not be enforced.” (Discover Bank, supra, 36 Cal.4th at pp. 162–163, 30 Cal.Rptr.3d 76,
113 P.3d 1100.)


The high court in Concepcion invalidated Discover Bank and held that “[r]equiring the availability
of classwide arbitration interferes with fundamental attributes of arbitration and thus creates
a scheme inconsistent with the FAA.” (Concepcion, supra, 563 U.S. at p. ––––, 131 S.Ct. at
p. 1748.) According to Concepcion, classwide arbitration “sacrifices the principal advantage
of arbitration—its informality—and makes the process slower, more costly, and more likely to
generate procedural morass than final judgment.” (Id. at p. ––––, 131 S.Ct. at p. 1751.) Class
arbitration also “greatly increases risks to defendants” and ***296  “is poorly suited to the higher
stakes of class litigation” because of the **135  lack of judicial review, “thus rendering arbitration
unattractive” to defendants. (Id. at p. –––– & fn. 8, 131 S.Ct. at p. 1752 & fn. 8.) The court
concluded that “ [b]ecause it ‘stands as an obstacle to the accomplishment and execution of the
full purposes and objectives of Congress,’ [citation], California's Discover Bank rule is preempted
by the FAA.” (Id. at p. ––––, 131 S.Ct. at p. 1753.)


In Gentry, we considered a class action waiver and an arbitration agreement in an employment
contract. The complaint in Gentry alleged that the defendant employer had systematically failed
to pay overtime wages to a class of employees. Whereas Discover Bank concerned the application
of the *363  doctrine of unconscionability, Gentry focused on whether the class action waiver
would “undermine the vindication of the employees' unwaivable statutory rights” to overtime pay.
(Gentry, supra, 42 Cal.4th at p. 450, 64 Cal.Rptr.3d 773, 165 P.3d 556.) We concluded that a
class action waiver may be unenforceable in some circumstances: “[W]hen it is alleged that an
employer has systematically denied proper overtime pay to a class of employees and a class action
is requested notwithstanding an arbitration agreement that contains a class arbitration waiver, the
trial court must consider the factors discussed above: the modest size of the potential individual
recovery, the potential for retaliation against members of the class, the fact that absent members of
the class may be ill informed about their rights, and other real world obstacles to the vindication
of class members' right to overtime pay through individual arbitration. If it concludes, based
on these factors, that a class arbitration is likely to be a significantly more effective practical
means of vindicating the rights of the affected employees than individual litigation or arbitration,
and finds that the disallowance of the class action will likely lead to a less comprehensive
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enforcement of overtime laws for the employees alleged to be affected by the employer's violations,
it must invalidate the class arbitration waiver to ensure that these employees can ‘vindicate [their]
unwaivable rights in an arbitration forum.’ ” (Id. at pp. 463–464, 64 Cal.Rptr.3d 773, 165 P.3d 556.)


Iskanian contends that Gentry survives Concepcion. In his briefing, he argues: “The Missouri
Supreme Court has interpreted Concepcion as holding that Discover Bank was preempted
because ‘it required class arbitration even if class arbitration disadvantaged consumers and was
unnecessary for the consumer to obtain a remedy.’ (Brewer v. Missouri Title Loans (Mo.2012)
364 S.W.3d 486, 489, 494.) Similarly, a recent analysis of Concepcion concludes that ‘the
unconscionability defense in Concepcion “stood as an obstacle,” for preemption purposes, because
it was a categorical rule that applied to all consumer cases. The sin of the Discover Bank rule was
that it did not require the claimant to show that the agreement operated as an exculpatory contract
on a case-specific basis.’ (Gilles & Friedman, After Class: Aggregate Litigation in the Wake of AT
& T Mobility v. Concepcion (2012) 79 U. Chi. L.Rev. 623, 651.)”


[1]  Iskanian also contends: “Gentry, by contrast, ‘is not a categorical rule against class action
waivers.’ [Citation.] Gentry explicitly disclaimed any categorical rule.... Unlike Discover Bank,
which held consumer class-action bans ‘generally unconscionable’ ( [Gentry, supra, 42 Cal.4th]
at p. 453 [64 Cal.Rptr.3d 773, 165 P.3d 556] ), Gentry held only that when a statutory right is
unwaivable because of its ‘public importance,’ id. at p. 456 [64 Cal.Rptr.3d 773, 165 P.3d 556],
banning class ***297  actions would in ‘some circumstances' ‘lead to a de facto waiver and would
impermissibly interfere with employees' ability to vindicate unwaivable rights and to enforce the
overtime laws.’ (Id. at p. 457 [64 Cal.Rptr.3d 773, 165 P.3d 556].)” According to Iskanian, “[t]he
Courts of Appeal have interpreted Gentry to require an evidentiary showing in which a *364
plaintiff bears the burden of demonstrating, based on the Gentry factors, that enforcing a class-
action ban would result in a waiver of substantive rights.”


Contrary to these contentions, however, the fact that Gentry 's rule against class waiver is
stated more narrowly than Discover Bank 's rule does not save it from FAA preemption under
Concepcion. The high court in Concepcion made clear that even if a state law rule against consumer
class waivers **136  were limited to “class proceedings [that] are necessary to prosecute small-
dollar claims that might otherwise slip through the legal system,” it would still be preempted
because states cannot require a procedure that interferes with fundamental attributes of arbitration
“even if it is desirable for unrelated reasons.” (Concepcion, supra, 563 U.S. at p. ––––, 131 S.Ct.
at p. 1753; see American Express Co. v. Italian Colors Restaurant (2013) 570 U.S. ––––, –––– &
fn. 5, 133 S.Ct. 2304, 2312 & fn. 5, 186 L.Ed.2d 417 (Italian Colors ).) It is thus incorrect to say
that the infirmity of Discover Bank was that it did not require a case-specific showing that the class
waiver was exculpatory. Concepcion holds that even if a class waiver is exculpatory in a particular
case, it is nonetheless preempted by the FAA. Under the logic of Concepcion, the FAA preempts
Gentry 's rule against employment class waivers.
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In his briefing and at oral argument, Iskanian further argued that the Gentry rule or a modified
Gentry rule—whereby a class waiver would be invalid if it meant a de facto waiver of rights and
if the arbitration agreement failed to provide suitable alternative means for vindicating employee
rights—survives Concepcion under our reasoning in Sonic–Calabasas A, Inc. v. Moreno (2013) 57
Cal.4th 1109, 163 Cal.Rptr.3d 269, 311 P.3d 184 (Sonic II ). But the Gentry rule, whether modified
or not, is not analogous to the unconscionability rule set forth in Sonic II.


As noted, Gentry held that the validity of a class waiver turns on whether “a class arbitration is
likely to be a significantly more effective practical means of vindicating the rights of the affected
employees than individual litigation or arbitration, and [whether] the disallowance of the class
action will likely lead to a less comprehensive enforcement of [labor or employment] laws for
the employees alleged to be affected by the employer's violations.” (Gentry, supra, 42 Cal.4th at
p. 463, 64 Cal.Rptr.3d 773, 165 P.3d 556.) In other words, if individual arbitration or litigation
cannot be designed to approximate the advantages of a class proceeding, then a class waiver is
invalid. But Concepcion held that because class proceedings interfere with fundamental attributes
of arbitration, a class waiver is not invalid even if an individual proceeding would be an ineffective
means to prosecute certain claims. (See Concepcion, supra, 563 U.S. at p. ––––, 131 S.Ct. at p.
1753.)


*365  The Berman waiver addressed in Sonic II is different from a class waiver. As Sonic
II explained, a Berman waiver implicates a host of statutory protections designed to benefit
employees with wage claims against their employers. (Sonic II, supra, 57 Cal.4th at pp. 1127–
1130, 163 Cal.Rptr.3d 269, 311 P.3d 184.) One of those protections is a special administrative
hearing (a Berman hearing) that we had held unwaivable in Sonic–Calabasas ***298  A, Inc.
v. Moreno (2011) 51 Cal.4th 659, 121 Cal.Rptr.3d 58, 247 P.3d 130 (Sonic I ). In Sonic II, we
overruled Sonic I in light of Concepcion, reasoning that “[b]ecause a Berman hearing causes
arbitration to be substantially delayed, the unwaivability of such a hearing, even if desirable as a
matter of contractual fairness or public policy, interferes with a fundamental attribute of arbitration
—namely, its objective ‘ “to achieve ‘streamlined proceedings and expeditious results' ” ’ ” and “is
thus preempted by the FAA.” (Sonic II, supra, 57 Cal.4th at p. 1141, 163 Cal.Rptr.3d 269, 311 P.3d
184.) Under the logic of Sonic II, which mirrors the logic applied to the Gentry rule above, it is
clear that because a Berman hearing interferes with fundamental attributes of arbitration, a Berman
waiver is not invalid even if the unavailability of a Berman hearing would leave employees with
ineffective means to pursue wage claims against their employers.


But Sonic II went on to explain that “[t]he fact that the FAA preempts Sonic I 's rule requiring
arbitration of wage disputes to be preceded by a Berman hearing does not mean that a court
applying unconscionability analysis may not consider the value of benefits provided by the Berman
statutes, which go well beyond the hearing itself.” (Sonic II, supra, 57 Cal.4th at p. 1149, 163
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Cal.Rptr.3d 269, 311 P.3d 184, italics added.) The Berman statutes, we observed, provide for fee
shifting, mandatory undertaking, and several other protections to assist wage claimants should the
wage dispute proceed to litigation. ( **137  Id. at p. 1146, 163 Cal.Rptr.3d 269, 311 P.3d 184.)
“Many of the Berman protections are situated no differently than state laws concerning attorney
fee shifting, assistance of counsel, or other rights designed to benefit one or both parties in civil
litigation.” (Id. at p. 1150, 163 Cal.Rptr.3d 269, 311 P.3d 184; see, e.g., Lab.Code, § 1194, subd.
(a) [one-way fee shifting for plaintiffs asserting minimum wage and overtime claims].) The value
of these protections does not derive from the fact that they exist in the context of a pre-arbitration
administrative hearing. Instead, as Sonic II made clear, the value of these protections may be
realized in “potentially many ways” through arbitration designed in a manner “consistent with
its fundamental attributes.” (Sonic II, at p. 1149, 163 Cal.Rptr.3d 269, 311 P.3d 184; see ibid.
[“Our rule contemplates that arbitration, no less than an administrative hearing, can be designed
to achieved speedy, informal, and affordable resolution of wage claims....”].)


Sonic II thus established an unconscionability rule that considers whether arbitration is an effective
dispute resolution mechanism for wage claimants without regard to any advantage inherent to a
procedural device (a Berman hearing) that interferes with fundamental attributes of arbitration.
By contrast, the Gentry rule considers whether individual arbitration is an effective dispute *366
resolution mechanism for employees by direct comparison to the advantages of a procedural device
(a class action) that interferes with fundamental attributes of arbitration. Gentry, unlike Sonic II,
cannot be squared with Concepcion.


In practice, Gentry 's rule prohibiting class waivers if “a class arbitration is likely to be a
significantly more effective practical means of vindicating the rights of the affected employees
than individual litigation or arbitration” (Gentry, supra, 42 Cal.4th at p. 463, 64 Cal.Rptr.3d 773,
165 P.3d 556) regularly resulted in invalidation of class waivers, at least prior to Concepcion. (See,
e.g., Olvera v. El Pollo Loco, Inc. (2009) 173 Cal.App.4th 447, 457, 93 Cal.Rptr.3d 65; Sanchez v.
Western Pizza Enterprises, Inc. (2009) 172 Cal.App.4th 154, 170–171, 90 Cal.Rptr.3d 818; Franco
***299  v. Athens Disposal Co. (2009) 171 Cal.App.4th 1277, 1298–1299, 90 Cal.Rptr.3d 539;
Murphy v. Check N' Go of California, Inc. (2007) 156 Cal.App.4th 138, 148–149, 67 Cal.Rptr.3d
120; Jackson v. S.A.W. Entertainment Ltd. (N.D.Cal.2009) 629 F.Supp.2d 1018, 1027–1028.)
These results are unsurprising since it is unlikely that an individual action could be designed
to approximate the inherent leverage that a class proceeding provides to employees with claims
against a defendant employer. (See Concepcion, supra, 563 U.S. at p. ––––, 131 S.Ct. at p. 1752.)
By contrast, Sonic II addressed individual wage claims, not class actions, and there is no reason
to think that the value of Berman protections distinct from a Berman hearing itself cannot be
achieved by designing an arbitration process that is accessible, affordable, and consistent with
fundamental attributes of arbitration. (See Sonic II, supra, 57 Cal.4th at p. 1147, 163 Cal.Rptr.3d
269, 311 P.3d 184 [“There are potentially many ways to structure arbitration, without replicating
the Berman protections, so that it facilitates accessible, affordable resolution of wage disputes.
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We see no reason to believe that the specific elements of the Berman statutes are the only way to
achieve this goal or that employees will be unable to pursue their claims effectively without initial
resort to an administrative hearing as opposed to an adequate arbitral forum.”].)


In sum, Sonic II recognized that the FAA does not prevent states through legislative or judicial
rules from addressing the problems of affordability and accessibility of arbitration. But Concepcion
held that the FAA does prevent states from mandating or promoting procedures incompatible
with arbitration. The Gentry rule runs afoul of this latter principle. We thus conclude in light of
Concepcion that the FAA preempts the Gentry rule.


III.


Iskanian contends that even if the FAA preempts Gentry, the class action waiver in this case
is invalid under the National Labor Relations Act (NLRA). Iskanian adopts the position of the
National Labor Relations Board *367  (Board) in D.R. Horton Inc. & Cuda (2012) 357 NLRB
No. 184 [2012 WL 36274] (Horton I ) that the NLRA generally prohibits **138  contracts that
compel employees to waive their right to participate in class proceedings to resolve wage claims.
The Fifth Circuit recently refused to enforce that portion of the NLRB's opinion. (D.R. Horton,
Inc. v. NLRB (5th Cir.2013) 737 F.3d 344 (Horton II ).) We consider below the Board's position
and the Fifth Circuit's reasons for rejecting it.


A.


In Horton I, the employee, Michael Cuda, a superintendent at Horton, claimed he had been
misclassified as exempt from statutory overtime protections under the Fair Labor Standards Act
(FLSA). He sought to initiate a nationwide class arbitration of similarly situated superintendents
working for Horton. Horton asserted that the mutual arbitration agreement (MAA) barred
arbitration of collective claims. Cuda then filed an unfair labor practice charge, and the Board's
general counsel issued a complaint. The complaint alleged that Horton violated section 8(a)(1) of
the NLRA by maintaining the MAA provision that said the arbitrator “ ‘may hear only Employee's
individual claims and does not have the authority to fashion a proceeding as a class or collective
action or to award relief to a group or class of employees in one arbitration proceeding.’ ” (Horton I,
supra, 357 NLRB No. 184, p. 1.) The complaint further alleged that Horton violated NLRA section
8(a)(1) and (4) ***300  by maintaining arbitration agreements that required employees, as a
condition of employment, “ ‘to submit all employment related disputes and claims to arbitration ...,
thus interfering with employee access to the [Board].’ ” (Horton I, at p. 2.) An administrative law
judge agreed that the latter but not the former is an unfair labor practice.
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On appeal, the Board concluded that (1) the joining together of employees to bring a class
proceeding to address wage violations is a form of concerted activity under section 7 of the NLRA
(29 U.S.C. § 157); (2) an agreement compelling an employee to waive the right to engage in that
activity as a condition of employment is an unfair labor practice under section 8 of the NLRA
(id., § 158); and (3) this rule is not precluded by the FAA because it is consistent with the FAA's
savings clause (9 U.S.C. § 2) and because the later enacted NLRA prevails over the earlier enacted
FAA to the extent there is a conflict.


The Board began its analysis with section 7 of the NLRA, which states that “[e]mployees shall have
the right to self-organization, to form, join, or assist labor organizations, to bargain collectively
through representatives of their own choosing, and to engage in other concerted activities for the
purpose of *368  collective bargaining or other mutual aid or protection, and shall also have the
right to refrain from any or all of such activities except to the extent that such right may be affected
by an agreement requiring membership in a labor organization as a condition of employment as
authorized in section 158(a)(3) of this title.” (29 U.S.C. § 157, italics added.)


The Board commented: “It is well settled that ‘mutual aid or protection’ includes employees' efforts
to ‘improve terms and conditions of employment or otherwise improve their lot as employees
through channels outside the immediate employee-employer relationship.’ Eastex, Inc. v. NLRB,
437 U.S. 556, 565–566 [98 S.Ct. 2505, 57 L.Ed.2d 428] (1978). The Supreme Court specifically
stated in Eastex that Section 7 ‘protects employees from retaliation by their employer when they
seek to improve their working conditions through resort to administrative and judicial forums.’ Id.
at 565–566 [98 S.Ct. 2505]. The same is equally true of resort to arbitration. [¶] The Board has long
held, with uniform judicial approval, that the NLRA protects employees' ability to join together
to pursue workplace grievances, including through litigation.” (Horton I, supra, 357 NLRB No.
184, p. 2 [2012 WL 36274 at p. *2].)


The Board then turned to section 8(a)(1) of the NLRA, which says it is an unfair labor practice
for an employer “to interfere with, restrain, or coerce employees in the exercise of the rights
guaranteed in” section 7. (29 U.S.C. § 158(a)(1).) The Board found, based on the previous
discussion, “that the MAA expressly restricts protected activity.” (Horton I, supra, 357 NLRB
No. 184, p. 4 [2012 WL 36274 at p. *5].) “That this restriction on **139  the exercise of Section
7 rights is imposed in the form of an agreement between the employee and the employer makes
no difference. From its earliest days, the Board, again with uniform judicial approval, has found
unlawful employer-imposed, individual agreements that purport to restrict Section 7 rights—
including, notably, agreements that employees will pursue claims against their employer only
individually.” (Ibid.)


The Board buttressed this conclusion by reviewing a statute that preceded the NLRA, the Norris
LaGuardia Act, which among other things limited the power of federal courts to issue injunctions
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enforcing “yellow dog” contracts prohibiting employees ***301  from joining labor unions.
(Horton I, supra, 357 NLRB No. 184, p. 5 [2012 WL 36274 at p. *7].) The types of activity,
“whether undertaken ‘singly or in concert,’ ” that may not be limited by restraining orders or
injunctions include “ ‘aiding any person participating or interested in any labor dispute who ...
is prosecuting, any action or suit in any court of the United States or of any State.’ 29 U.S.C. §
104(d) (emphasis added).” (Id. at pp. 5–6 [2012 WL 36274 at p. *7], fn. omitted.) “ ‘The law has
long been clear that all variations of the venerable *369  “yellow dog contract” are invalid as a
matter of law.’ Barrow Utilities & Electric, 308 NLRB 4, 11, fn. 5 (1992).” (Id. at p. 6 [2012 WL
36274 at p. *8].)


The Board concluded its analysis by finding no conflict between the NLRA and the FAA. Relying
on the FAA's savings clause (see 9 U.S.C. § 2 [arbitration agreements are to be enforced “save
upon such grounds as exist at law or in equity for the revocation of any contract”] ), the Board
explained that “[t]he purpose of the FAA was to prevent courts from treating arbitration agreements
less favorably than other private contracts. The Supreme Court ... has made clear that ‘[w]herever
private contracts conflict with [the] functions' of the National Labor Relations Act, ‘they obviously
must yield or the Act would be reduced to a futility.’ J.I. Case Co. [ (1944) ] 321 U.S. [332,] 337 [64
S.Ct. 576, 88 L.Ed. 762]. To find that an arbitration agreement must yield to the NLRA is to treat
it no worse than any other private contract that conflicts with Federal labor law. The MAA would
equally violate the NLRA if it said nothing about arbitration, but merely required employees, as a
condition of employment, to agree to pursue any claims in court against the Respondent solely on
an individual basis.” (Horton I, supra, 357 NLRB No. 184, p. 9 [2012 WL 36274 at p. *11].)


The Board also invoked the principle that arbitration agreements may not require a party to “
‘forgo the substantive rights afforded by the statute.’ ” (Horton I, supra, 357 NLRB No. 184, p.
9, quoting Gilmer v. Interstate/Johnson Lane Corp. (1991) 500 U.S. 20, 26, 111 S.Ct. 1647, 114
L.Ed.2d 26 (Gilmer ).) The Board clarified that “[t]he question presented in this case is not whether
employees can effectively vindicate their statutory rights under the Fair Labor Standards Act in
an arbitral forum. [Citation.] Rather, the issue here is whether the MAA's categorical prohibition
of joint, class, or collective federal, state or employment law claims in any forum directly violates
the substantive rights vested in employees by Section 7 of the NLRA.” (Horton, supra, 357 NLRB
No. 184, p. 9, fn. omitted [2012 WL 36274 at p. *11].)


The Board recognized a tension between its ruling and Concepcion 's statements that the
“overarching purpose of the FAA ... is to ensure the enforcement of arbitration agreements
according to their terms so as to facilitate streamlined proceedings” and that the “switch
from bilateral to class arbitration sacrifices the principal advantage of arbitration—its
informality.” (Concepcion, supra, 563 U.S. at pp. ––––, ––––, 131 S.Ct. at pp. 1748, 1751.) But in
the Board's view, “the weight of this countervailing consideration was considerably greater in the
context of [Concepcion ] than it is here for several reasons. [Concepcion ] involved the claim that
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a class-action waiver in an arbitration clause of any contract of adhesion in the State of California
was *370  unconscionable. Here, in contrast, only agreements between employers and their own
employees are at stake. As the Court pointed out in [Concepcion ], such contracts of adhesion in
the retail and services industries might cover ‘tens of thousands **140  of potential claimants.’
***302  Id. at 1752. The average number of employees employed by a single employer, in
contrast, is 20, and most class-wide employment litigation, like the case at issue here, involves only
a specific subset of an employer's employees. A class-wide arbitration is thus far less cumbersome
and more akin to an individual arbitration proceeding along each of the dimensions considered
by the Court in [Concepcion ]—speed, cost, informality, and risk—when the class is so limited in
size. 131 S.Ct. at 1751–1752. Moreover, the holding in this case covers only one type of contract,
that between an employer and its covered employees, in contrast to the broad rule adopted by the
California Supreme Court at issue in [Concepcion ]. Accordingly, any intrusion on the policies
underlying the FAA is similarly limited.” (Horton I, supra, 357 NLRB No. 184, pp. 11–12, fn.
omitted [2012 WL 36274 at p. *15, fn. omitted].)


“Finally,” the Board said, “even if there were a conflict between the NLRA and the FAA, there are
strong indications that the FAA would have to yield under the terms of the Norris–LaGuardia Act.
As explained above, under the Norris–LaGuardia Act, a private agreement that seeks to prohibit
a ‘lawful means [of] aiding any person participating or interested in’ a lawsuit arising out of a
labor dispute (as broadly defined) is unenforceable, as contrary to the public policy protecting
employees' ‘concerted activities for ... mutual aid or protection.’ To the extent that the FAA requires
giving effect to such an agreement, it would conflict with the Norris–LaGuardia Act. The Norris–
LaGuardia Act, in turn—passed 7 years after the FAA,—repealed ‘[a]ll acts and parts of acts in
conflict’ with the later statute (Section 15).” (Horton I, supra, 357 NLRB No. 184, p. 12, fn.
omitted [2012 WL 36274 at p. *16, fn. omitted].)


B.


In Horton II, the Fifth Circuit disagreed with the Board's ruling that the class action waiver in the
MAA was an unfair labor practice. The court recognized precedent holding that “ ‘the filing of a
civil action by employees is protected activity ... [and] by joining together to file the lawsuit [the
employees] engaged in concerted activity.’ 127 Rest. Corp., 331 NLRB 269, 275–76 (2000). ‘[A]
lawsuit filed in good faith by a group of employees to achieve more favorable terms or conditions
of employment is “concerted activity” under Section 7’ of the NLRA. Brady v. Nat'l Football
League, 644 F.3d 661, 673 (8th Cir.2011).” (Horton II, supra, 737 F.3d at p. 356.) However, the
Fifth Circuit reasoned, “The [FAA] has equal importance in our review. Caselaw under the FAA
points us in a different direction than the course taken by the Board.” (Id. at p. 357.)
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*371  Relying on Concepcion, the Fifth Circuit rejected the argument that the Board's rule fell
within the savings clause of the FAA. A rule that is neutral on its face but is “applied in a fashion
that disfavors arbitration” is not a ground that exists “for the revocation of any contract” within
the meaning of the savings clause. (Concepcion, supra, 563 U.S. at p. ––––, 131 S.Ct. at p.
1747.) The Fifth Circuit concluded that the Board's rule, like the rule in Discover Bank, was
not arbitration neutral. Rather, by substituting class proceedings for individual arbitration, the
rule would significantly undermine arbitration's fundamental attributes by requiring procedural
formality and complexity, and by creating greater risks to defendants. (Horton II, supra, 737 F.3d
at p. 359, citing Concepcion, supra, 563 U.S. at pp. ––––, ––––, 131 S.Ct. at pp. 1750–1752.)


***303  The court then considered whether “the FAA's mandate has been ‘overridden by a
contrary congressional command.’ ” (CompuCredit v. Greenwood (2012) 565 U.S. ––––, ––––,
132 S.Ct. 665, 669, 181 L.Ed.2d 586; see Italian Colors, supra, 570 U.S. at p. ––––, 133 S.Ct. at
p. 2309.) “If such a command exists, it ‘will be discoverable in the text,’ the statute's ‘legislative
history,’ or ‘an “inherent conflict” between arbitration and the [statute's] underlying purposes.’ ...
‘[T]he relevant inquiry [remains] whether Congress ... precluded “arbitration or other nonjudicial
resolution” of claims.’ ” (Horton II, supra, 737 F.3d at p. 360, quoting Gilmer, supra, 500 U.S. at
pp. 26, 28, 111 S.Ct. 1647.) The court found that neither the NLRA's language nor its legislative
history showed **141  any indication of prohibiting a class action waiver in an arbitration
agreement. (Horton II, at pp. 360–361.)


Next, the Fifth Circuit considered whether there is “an inherent conflict” between the FAA and
the NLRA. (Horton II, supra, 737 F.3d at p. 361.) It noted that NLRA policy itself “favors
arbitration” and permits unions to waive the right of employees to litigate statutory employment
claims in favor of arbitration. (Ibid.) The court also noted that “the right to proceed collectively
cannot protect vindication of employees' statutory rights under the ADEA or FLSA because a
substantive right to proceed collectively has been foreclosed by prior decisions.” (Ibid., citing
Gilmer, supra, 500 U.S. at p. 32, 111 S.Ct. 1647 and Carter v. Countrywide Credit Industries,
Inc. (5th Cir.2004) 362 F.3d 294, 298.) “The right to collective action also cannot be successfully
defended on the policy ground that it provides employees with greater bargaining power. ‘Mere
inequality in bargaining power ... is not a sufficient reason to hold that arbitration agreements are
never enforceable in the employment context.’ Gilmer, 500 U.S. at 33, 111 S.Ct. 1647. The end
result is that the Board's decision creates either a right that is hollow or one premised on an already-
rejected justification.” (Horton II, at p. 361.)


Further, the court observed that “the NLRA was enacted and reenacted prior to the advent in 1966
of modern class action practice. [Citation.] We *372  find limited force to the argument that there
is an inherent conflict between the FAA and NLRA when the NLRA would have to be protecting
a right of access to a procedure that did not exist when the NLRA was (re)enacted.” (Horton II,
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supra, 737 F.3d at p. 362, fn. omitted.) For the reasons above, the court held that the NLRA does not
foreclose enforcement of a class action waiver in an arbitration agreement. (Horton II, at p. 363.)


C.


[2]  We agree with the Fifth Circuit that, in light of Concepcion, the Board's rule is not covered by
the FAA's savings clause. Concepcion makes clear that even if a rule against class waivers applies
equally to arbitration and nonarbitration agreements, it nonetheless interferes with fundamental
attributes of arbitration and, for that reason, disfavors arbitration in practice. (Concepcion, supra,
563 U.S. at pp. ––––, ––––, 131 S.Ct. at pp. 1750–1752.) Thus, if the Board's rule is not precluded
by the FAA, it must be because the NLRA conflicts with and takes precedence over the FAA with
respect to the enforceability of class action waivers in employment arbitration agreements. As the
Fifth Circuit explained, neither the NLRA's text nor its legislative history contains a congressional
command prohibiting such waivers. (Horton II, supra, 737 F.3d at pp. 360–361.)


[3]  We also agree that there is no inherent conflict between the FAA and the ***304  NLRA as
that term is understood by the United States Supreme Court. It is significant that “the NLRA was
enacted and reenacted prior to the advent in 1966 of modern class action practice.” (Horton II,
supra, 737 F.3d at p. 362.) To be sure, “the task of defining the scope of § 7 ‘is for the Board to
perform in the first instance as it considers the wide variety of cases that come before it’ ” (NLRB
v. City Disposal Systems Inc. (1984) 465 U.S. 822, 829, 104 S.Ct. 1505, 79 L.Ed.2d 839), and the
forms of concerted activity protected by the NLRA are not necessarily limited to those that existed
when the NLRA was enacted in 1935 or reenacted in 1947. However, in Italian Colors, where the
high court held that federal antitrust laws do not preclude enforcement of a class action waiver
in an arbitration agreement, the high court found it significant that “[t]he Sherman and Clayton
Acts make no mention of class actions. In fact, they were enacted decades before the advent of
Federal Rule of Civil Procedure 23....” (Italian Colors, supra, 570 U.S. at p. ––––, 133 S.Ct. at
p. 2309.) Here as well, like the Fifth Circuit, “[w]e find limited force to the argument that there
is an inherent conflict between the FAA and NLRA when the NLRA would have to be protecting
a right of access to a procedure that did not exist when the NLRA was (re)enacted.” (Horton II,
at p. 362, fn. omitted.)


**142  Furthermore, as the high court stated in Italian Colors: “In Gilmer, supra, we had no
qualms in enforcing a class waiver in an arbitration agreement *373  even though the federal
statute at issue, the Age Discrimination in Employment Act, expressly permitted collective actions.
We said that statutory permission did ‘ “not mean that individual attempts at conciliation were
intended to be barred.” ’ ” (Italian Colors, supra, 570 U.S. at p. ––––, 133 S.Ct. at p. 2311.) Thus,
the high court has held that the explicit authorization of class actions in the Age Discrimination in
Employment Act (see 29 U.S.C. § 626(b), referencing, for purposes of enforcement 29 U.S.C. §
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216 [providing for employee class actions as a remedy for Fair Labor Standard Act violations] )
does not bar enforcement of a class waiver in an arbitration agreement. This holding reinforces
our doubt that the NLRA's general protection of concerted activity, which makes no reference to
class actions, may be construed as an implied bar to a class action waiver.


We do not find persuasive the Board's attempt to distinguish its rule from Discover Bank on the
basis that employment arbitration class actions tend to be smaller than consumer class actions and
thus “far less cumbersome and more akin to an individual arbitration proceeding.” (Horton I, supra,
357 NLRB No. 184, p. 12 [2012 WL 36274 at p. *15].) Nothing in Concepcion suggests that its
rule upholding class action waivers, which relied significantly on the incompatibility between the
formality of class proceedings and the informality of arbitration (Concepcion, supra, 563 U.S. at
p. ––––, 131 S.Ct. at p. 1751), depends on the size of the class involved. Nor does the limitation of
a class action waiver to disputes between employers and employees mitigate the conflict between
the Board's rule and the FAA under the reasoning of Concepcion.


We thus conclude, in light of the FAA's “ ‘liberal federal policy favoring arbitration’ ” (Concepcion,
supra, 563 U.S. at p.––––, 131 S.Ct. at p. 1745), that sections 7 and 8 the NLRA do not represent
“a contrary congressional command” overriding the FAA's mandate. (CompuCredit v. Greenwood,
supra, 565 U.S. at p. ––––, 132 S.Ct. at p. 669.) This conclusion is consistent with the judgment of
all the federal circuit courts and most of the federal district courts that have considered the issue.
(See Sutherland v. Ernst & ***305  Young, LLP (2d Cir.2013) 726 F.3d 290, 297 fn. 8; Owen
v. Bristol Care, Inc. (8th Cir.2013) 702 F.3d 1050, 1053–1055; Delock v. Securitas Sec. Servs.
USA, Inc. (E.D.Ark.2012) 883 F.Supp.2d 784, 789–790; Morvant v. P.F. Chang's China Bistro, Inc.
(N.D.Cal.2012) 870 F.Supp.2d 831, 844–845; Jasso v. Money Mart Express, Inc. (N.D.Cal.2012)
879 F.Supp.2d 1038, 1048–1049; but see Herrington v. Waterstone Mortg. Corp. (W.D.Wis. Mar.
16, 2012) No. 11–cv–779–bbc [2012 WL 1242318, at p. *5] [defendant advances no persuasive
argument that the Board interpreted the NLRA incorrectly].)


Our conclusion does not mean that the NLRA imposes no limits on the enforceability of arbitration
agreements. Notably, while upholding the class *374  waiver in Horton II, the Fifth Circuit
affirmed the Board's determination that the arbitration agreement at issue violated section 8(a)(1)
and (4) of the NLRA insofar as it contained language that would lead employees to reasonably
believe they were prohibited from filing unfair labor practice charges with the Board. (Horton II,
supra, 737 F.3d at pp. 363–364.) Moreover, the arbitration agreement in the present case, apart
from the class waiver, still permits a broad range of collective activity to vindicate wage claims.
CLS points out that the agreement here is less restrictive than the one considered in Horton: The
arbitration agreement does not prohibit employees from filing joint claims in arbitration, does not
preclude the arbitrator from consolidating the claims of multiple employees, and does not prohibit
the arbitrator from awarding relief to a group of employees. The agreement does not restrict the
capacity of employees to “discuss their claims with one another, pool their resources to hire a
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lawyer, seek advice and litigation support from a union, solicit support from other employees, and
file similar or coordinated individual claims.” (Horton I, supra, 357 NLRB No. 184, p. 6 [2012
WL 36274 at p. *8]; cf. Italian Colors, supra, 570 U.S. at p. ––––, fn. 4, 133 S.Ct. at p. 2311, fn.
4 [making clear that its holding applies only to class action **143  waivers and not to provisions
barring “ other forms of cost sharing”].) We have no occasion to decide whether an arbitration
agreement that more broadly restricts collective activity would run afoul of section 7.


IV.


[4]  Code of Civil Procedure section 1281.2 provides that one ground for denying a petition to
compel arbitration is that “[t]he right to compel arbitration has been waived by the petitioner.”
Iskanian contends that CLS waived its right to arbitration by failing to diligently pursue arbitration.
We disagree.


[5]  “As our decisions explain, the term ‘waiver’ has a number of meanings in statute and case
law. [Citation.] While ‘waiver’ generally denotes the voluntary relinquishment of a known right,
it can also refer to the loss of a right as a result of a party's failure to perform an act it is required
to perform, regardless of the party's intent to relinquish the right. [Citations.] In the arbitration
context, ‘[t]he term “waiver” has also been used as a shorthand statement for the conclusion that a
contractual right to arbitration has been lost.’ [Citation.]” (St. Agnes Medical Center v. PacifiCare
of California (2003) 31 Cal.4th 1187, 1195, fn. 4, 8 Cal.Rptr.3d 517, 82 P.3d 727 (St. Agnes Medical
Center ).)


[6]  “California courts have found a waiver of the right to demand arbitration in a variety of
contexts, ranging from situations in which the party seeking to compel arbitration has previously
taken steps inconsistent with an *375  intent to invoke arbitration [citations] to instances in which
***306  the petitioning party has unreasonably delayed in undertaking the procedure. [Citations.]
The decisions likewise hold that the ‘bad faith’ or ‘willful misconduct’ of a party may constitute a
waiver and thus justify a refusal to compel arbitration. [Citation.]” (Davis v. Blue Cross of Northern
California (1979) 25 Cal.3d 418, 425–426, 158 Cal.Rptr. 828, 600 P.2d 1060.) The fact that the
party petitioning for arbitration has participated in litigation, short of a determination on the merits,
does not by itself constitute a waiver. (St. Agnes Medical Center, supra, 31 Cal.4th at p. 1203, 8
Cal.Rptr.3d 517, 82 P.3d 727.)


We have said the following factors are relevant to the waiver inquiry: “ ‘ “(1) whether the party's
actions are inconsistent with the right to arbitrate; (2) whether ‘the litigation machinery has been
substantially invoked’ and the parties ‘were well into preparation of a lawsuit’ before the party
notified the opposing party of an intent to arbitrate; (3) whether a party either requested arbitration
enforcement close to the trial date or delayed for a long period before seeking a stay; (4) whether
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a defendant seeking arbitration filed a counterclaim without asking for a stay of the proceedings;
(5) ‘whether important intervening steps [e.g., taking advantage of judicial discovery procedures
not available in arbitration] had taken place’; and (6) whether the delay ‘affected, misled, or
prejudiced’ the opposing party.” ' ” (St. Agnes Medical Center, supra, 31 Cal.4th at p. 1196, 8
Cal.Rptr.3d 517, 82 P.3d 727.)


[7]  [8]  In light of the policy in favor of arbitration, “waivers are not to be lightly inferred and
the party seeking to establish a waiver bears a heavy burden of proof.” (St. Agnes Medical Center,
supra, 31 Cal.4th at p. 1195, 8 Cal.Rptr.3d 517, 82 P.3d 727.) “Generally, the determination of
waiver is a question of fact, and the trial court's finding, if supported by sufficient evidence, is
binding on the appellate court. [Citation.] ‘When, however, the facts are undisputed and only one
inference may reasonably be drawn, the issue is one of law and the reviewing court is not bound
by the trial court's ruling.’ ” (Id. at p. 1196, 8 Cal.Rptr.3d 517, 82 P.3d 727.)


In the present case, CLS initially filed a timely petition to compel arbitration in response to
Iskanian's complaint, which included class action claims. After the trial court granted the petition,
this court issued Gentry, which restricted the enforceability of class waivers, and the Court of
Appeal remanded the matter to the trial court to determine whether Gentry affected the ruling.
Rather than further litigate the petition to compel arbitration, CLS withdrew the petition and
proceeded to litigate the claim and resist Iskanian's move to certify a class. The parties engaged
in discovery, both as to the **144  merits and on the class certification issue. In October of
2009, the trial court granted Iskanian's motion to certify the class. In May of 2011, shortly after
the Supreme Court filed Concepcion, which cast Gentry into doubt, CLS renewed its petition to
compel arbitration. The trial court granted the petition.


*376  CLS contends that it has never acted inconsistently with its right to arbitrate. It initially
petitioned to compel arbitration and then abandoned arbitration only when Gentry made clear that
further petition would be futile. It moved to compel arbitration again as soon as a change in the law
made clear the motion had a chance of succeeding. In response, Iskanian contends that California
law does not recognize futility as a legitimate ground for delaying the assertion of the right to
arbitration and that even if there were such an exception, it should not apply here because even
after Gentry, CLS's petition to compel arbitration had some chance of success.


***307  [9]  [10]  This court has not explicitly recognized futility as a ground for delaying a
petition to compel arbitration. (Compare Fisher v. A.G. Becker Paribas Inc. (9th Cir.1986) 791 F.2d
691, 697 [delay in asserting arbitration rights excusable when prevailing “intertwining doctrine”
made such an assertion futile until Supreme Court rejected the doctrine].) But futility as grounds
for delaying arbitration is implicit in the general waiver principles we have endorsed. A factor
relevant to the waiver inquiry is whether the party asserting arbitration has acted inconsistently
with the right to arbitrate (see St. Agnes Medical Center, supra, 31 Cal.4th at p. 1196, 8 Cal.Rptr.3d



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929522&pubNum=0004645&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929522&pubNum=0004645&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929522&pubNum=0004645&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929522&pubNum=0004645&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929522&pubNum=0004645&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986129189&pubNum=0000350&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&fi=co_pp_sp_350_697&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_697

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986129189&pubNum=0000350&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&fi=co_pp_sp_350_697&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_697

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003929522&pubNum=0004645&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Iskanian v. CLS Transportation Los Angeles, LLC, 59 Cal.4th 348 (2014)
327 P.3d 129, 173 Cal.Rptr.3d 289, 199 L.R.R.M. (BNA) 3772, 164 Lab.Cas. P 61,492...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 25


517, 82 P.3d 727) or whether a delay was “unreasonable” (Lewis v. Fletcher Jones Motor Cars,
Inc. (2012) 205 Cal.App.4th 436, 446, 140 Cal.Rptr.3d 206 (Fletcher Jones )). The fact that a party
initially successfully moved to compel arbitration and abandoned that motion only after a change
in the law made the motion highly unlikely to succeed weighs in favor of finding that the party
has not waived its right to arbitrate.


Iskanian points out that Gentry did not purport to invalidate all class waivers in wage and hour
cases, but only in those instances when a class action or arbitration “is likely to be a significantly
more effective practical means of vindicating the rights of the affected employees than individual
litigation or arbitration.” (Gentry, supra, 42 Cal.4th at p. 463, 64 Cal.Rptr.3d 773, 165 P.3d 556.)
In this case, however, neither party has ever disputed that the class action waiver at issue would
not have survived Gentry. This case is therefore distinguishable from cases finding unexcused
delay where the party asserting arbitration had some real chance of succeeding in compelling
individual arbitration under extant law applicable to class waivers. (See Fletcher Jones, supra, 205
Cal.App.4th at p. 448, 140 Cal.Rptr.3d 206 [Discover Bank 's holding that consumer class action
waivers are prohibited in the case of small damages claims did not preclude class waiver where
plaintiff sought $19,000 in damages].)


[11]  Iskanian contends that because he spent three years attempting to obtain class certification,
including considerable effort and expense on discovery, waiver should be found on the ground
that the delay in the start of arbitration prejudiced him. We have said that “prejudice ... is critical
in *377  waiver determinations.” (St. Agnes Medical Center, supra, 31 Cal.4th at p. 1203, 8
Cal.Rptr.3d 517, 82 P.3d 727.) But “[b]ecause merely participating in litigation, by itself, does
not result in ... waiver, courts will not find prejudice where the party opposing arbitration shows
only that it incurred court costs and legal expenses.” (Ibid.) “Prejudice typically is found only
where the petitioning party's conduct has substantially undermined this important public policy
or substantially impaired the other side's ability to take advantage of the benefits and efficiencies
of arbitration. [¶] For example, courts have found prejudice where the petitioning party used the
judicial discovery processes to gain information about the other side's case that could not have
been gained in arbitration [citations]; where a party unduly delayed and waited until the eve of
trial to seek arbitration [citation]; or where the lengthy nature of the delays associated with the
petitioning party's attempts to litigate resulted in **145  lost evidence [citation].” (Id. at p. 1204,
8 Cal.Rptr.3d 517, 82 P.3d 727.)


Some courts have interpreted St. Agnes Medical Center to allow consideration of the expenditure
of time and money in determining prejudice where the delay is unreasonable. In ***308  Burton
v. Cruise (2010) 190 Cal.App.4th 939, 118 Cal.Rptr.3d 613, for example, the court reasoned that
“a petitioning party's conduct in stretching out the litigation process itself may cause prejudice
by depriving the other party of the advantages of arbitration as an ‘expedient, efficient and cost-
effective method to resolve disputes.’ [Citation.] Arbitration loses much, if not all, of its value
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if undue time and money is lost in the litigation process preceding a last-minute petition to
compel.” (Id. at p. 948, 118 Cal.Rptr.3d 613.) Other courts have likewise found that unjustified
delay, combined with substantial expenditure of time and money, deprived the parties of the
benefits of arbitration and was sufficiently prejudicial to support a finding of waiver to arbitrate.
(See, e.g., Hoover v. American Income Life Ins. Co. (2012) 206 Cal.App.4th 1193, 1205, 142
Cal.Rptr.3d 312; Roberts v. El Cajon Motors, Inc. (2011) 200 Cal.App.4th 832, 845–846, 133
Cal.Rptr.3d 350; Adolph v. Coastal Auto Sales, Inc. (2010) 184 Cal.App.4th 1443, 1451, 110
Cal.Rptr.3d 104; Guess? Inc. v. Superior Court (2000) 79 Cal.App.4th 553, 558, 94 Cal.Rptr.2d
201; Sobremonte v. Superior Court (1998) 61 Cal.App.4th 980, 996, 72 Cal.Rptr.2d 43; but see
Groom v. Health Net (2000) 82 Cal.App.4th 1189, 1197, 98 Cal.Rptr.2d 836 [excluding time and
expense from the calculus of prejudice].)


[12]  These cases, however, do not support Iskanian's position. In each of them, substantial
expense and delay were caused by the unreasonable or unjustified conduct of the party seeking
arbitration. In this case, the delay was reasonable in light of the state of the law at the time and
Iskanian's own opposition to arbitration. Where, as here, a party promptly initiates arbitration and
then abandons arbitration because it is resisted by the opposing party and foreclosed by existing
law, the mere fact that the parties then proceed to *378  engage in various forms of pretrial
litigation does not compel the conclusion that the party has waived its right to arbitrate when a
later change in the law permits arbitration.


Moreover, the case before us is not one where “the petitioning party used the judicial discovery
processes to gain information about the other side's case that could not have been gained in
arbitration” or “where the lengthy nature of the delays associated with the petitioning party's
attempts to litigate resulted in lost evidence.” (St. Agnes Medical Center, supra, 31 Cal.4th at p.
1204, 8 Cal.Rptr.3d 517, 82 P.3d 727.) No such prejudice has been shown here. As CLS points out,
without contradiction by Iskanian, the discovery it obtained while the case was in court consisted of
Iskanian's deposition and 77 pages of documents pertaining to his individual wage claim. Because
the arbitration agreement itself provides for “reasonable discovery,” there is no indication that
CLS obtained any material information through pretrial discovery that it could not have obtained
through arbitral discovery.


In sum, Iskanian does not demonstrate that CLS's delay in pursuing arbitration was unreasonable
or that pretrial proceedings have resulted in cognizable prejudice. We conclude that CLS has not
waived its right to arbitrate.


V.
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As noted, the arbitration agreement requires the waiver not only of class actions but of
“representative actions.” There is no dispute that the contract's term “representative actions” covers
representative actions brought under the Private Attorneys General Act. (Lab.Code, § 2968 et seq.;
all subsequent undesignated statutory references are to this code.) We must decide whether such
waivers are permissible under state law and, if not, whether the ***309  FAA preempts a state
law rule prohibiting such waivers.


A.


Before enactment of the PAGA in 2004, several statutes provided civil penalties for violations of
the Labor Code. The Labor Commissioner could bring an action to obtain such penalties, with
the money going into the **146  general fund or into a fund created by the Labor and Workforce
Development Agency (Agency) for educating employers. (See § 210 [civil penalties for violating
various statutes related to the timing and manner in which wages are to be paid]; § 225.5 [civil
penalties for violating various statutes related to withholding wages due]; Stats.1983, ch. 1096.)
Some Labor Code violations were criminal misdemeanors. (See §§ 215, 216, 218.)


*379  The PAGA addressed two problems. First, the bill sponsors observed that “many Labor
Code provisions are unenforced because they are punishable only as criminal misdemeanors, with
no civil penalty or other sanction attached. Since district attorneys tend to direct their resources
to violent crimes and other public priorities, Labor Code violations rarely result in criminal
investigations and prosecutions.” (Sen. Judiciary Com., Analysis of Sen. Bill No. 796 (Reg.Sess.
2003–2004) as amended Apr. 22, 2003, p. 5.) The solution was to enact civil penalties for Labor
Code violations “significant enough to deter violations.” (Ibid.) For Labor Code violations for
which no penalty is provided, the PAGA provides that the penalties are generally $100 for each
aggrieved employee per pay period for the initial violation and $200 per pay period for each
subsequent violation. (§ 2699, subd. (f)(2).)


The second problem was that even when statutes specified civil penalties, there was a shortage
of government resources to pursue enforcement. The legislative history discussed this problem
at length. Evidence gathered by the Assembly Committee on Labor and Employment indicated
that the Department of Industrial Relations (DIR) “was failing to effectively enforce labor law
violations. Estimates of the size of California's ‘underground economy’—businesses operating
outside the state's tax and licensing requirements—ranged from 60 to 140 billion dollars a
year, representing a tax loss to the state of three to six billion dollars annually. Further, a U.S.
Department of Labor study of the garment industry in Los Angeles, which employs over 100,000
workers, estimated the existence of over 33,000 serious and ongoing wage violations by the city's
garment industry employers, but that DIR was issuing fewer than 100 wage citations per year
for all industries throughout the state. [¶] Moreover, evidence demonstrates that the resources
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dedicated to labor law enforcement have not kept pace with the growth of the economy in
California.” (Assembly Com. on Labor and Employment, Analysis of Sen. Bill No. 796 (Reg.Sess.
2003–2004) as amended July 2, 2003, p. 4.)


We summarized the Legislature's response to this problem in Arias v. Superior Court (2009)
46 Cal.4th 969, 980–981, 95 Cal.Rptr.3d 588, 209 P.3d 923 (Arias ): “In September 2003, the
Legislature enacted the Labor Code Private Attorneys General Act of 2004 [citations]. The
Legislature declared that adequate financing of labor law enforcement was necessary to achieve
maximum compliance with state labor laws, that staffing levels for labor law enforcement agencies
had declined and were unlikely to keep pace with the future growth of the labor market, and that
it was therefore in the public interest to allow aggrieved employees, acting as private attorneys
general, to recover civil penalties for Labor Code violations, with ***310  the understanding
that labor law enforcement agencies were to retain primacy over private enforcement efforts.
(Stats.2003, ch. 906, § 1.)


*380  “Under this legislation, an ‘aggrieved employee’ may bring a civil action personally
and on behalf of other current or former employees to recover civil penalties for Labor Code
violations. (Lab.Code, § 2699, subd. (a).) Of the civil penalties recovered, 75 percent goes to the
Labor and Workforce Development Agency, leaving the remaining 25 percent for the ‘aggrieved
employees.’ (Id., § 2699, subd. (i).)


“Before bringing a civil action for statutory penalties, an employee must comply with Labor Code
section 2699.3. (Lab.Code, § 2699, subd. (a).) That statute requires the employee to give written
notice of the alleged Labor Code violation to both the employer and the Labor and Workforce
Development Agency, and the notice must describe facts and theories supporting the violation.
(Id., § 2699.3, subd. (a).) If the agency notifies the employee and the employer that it does not
intend **147  to investigate ..., or if the agency fails to respond within 33 days, the employee
may then bring a civil action against the employer. (Id., § 2699.3, subd. (a)(2)(A).) If the agency
decides to investigate, it then has 120 days to do so. If the agency decides not to issue a citation,
or does not issue a citation within 158 days after the postmark date of the employee's notice, the
employee may commence a civil action. (Id., § 2699.3, subd. (a)(2)(B).)” (Arias, supra, 46 Cal.4th
at pp. 980–981, 95 Cal.Rptr.3d 588, 209 P.3d 923, fn. omitted.)


In Arias, the defendants argued that if the PAGA were not “construed as requiring representative
actions under the act to be brought as class actions,” then a defendant could be subjected to
lawsuits by multiple plaintiffs raising a common claim, none of whom would be bound by a prior
judgment in the defendant's favor because they were not parties to a prior lawsuit. (Arias, supra,
46 Cal.4th at p. 985, 95 Cal.Rptr.3d 588, 209 P.3d 923.) We rejected this due process concern
on the ground that “the judgment in [a PAGA representative] action is binding not only on the
named employee plaintiff but also on government agencies and any aggrieved employee not a
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party to the proceeding.” (Ibid.) We reached this conclusion by elucidating the legal characteristics
of a PAGA representative action: “An employee plaintiff suing ... under the [PAGA] does so
as the proxy or agent of the state's labor law enforcement agencies.... In a lawsuit brought
under the act, the employee plaintiff represents the same legal right and interest as state labor
law enforcement agencies—namely, recovery of civil penalties that otherwise would have been
assessed and collected by the Labor Workforce Development Agency. [Citations.].... Because
collateral estoppel applies not only against a party to the prior action in which the issue was
determined, but also against those for whom the party acted as an agent or proxy [citations], a
judgment in an employee's action under the act binds not only that employee but also the state
labor law enforcement agencies.


*381  “Because an aggrieved employee's action under the [PAGA] functions as a substitute for
an action brought by the government itself, a judgment in that action binds all those, including
nonparty aggrieved employees, who would be bound by a judgment in an action brought by the
government. The act authorizes a representative action only for the purpose of seeking statutory
penalties for Labor Code violations (Lab.Code, § 2699, subds.(a), (g)), and an action to recover
civil penalties ‘is fundamentally a law enforcement action ***311  designed to protect the public
and not to benefit private parties' (People v. Pacific Land Research Co. (1977) 20 Cal.3d 10, 17
[141 Cal.Rptr. 20, 569 P.2d 125] ). When a government agency is authorized to bring an action on
behalf of an individual or in the public interest, and a private person lacks an independent legal
right to bring the action, a person who is not a party but who is represented by the agency is bound
by the judgment as though the person were a party. (Rest.2d Judgments, § 41, subd. (1)(d), com. d,
p. 397.) Accordingly, with respect to the recovery of civil penalties, nonparty employees as well
as the government are bound by the judgment in an action brought under the act, and therefore
defendants' due process concerns are to that extent unfounded.” (Arias, supra, 46 Cal.4th at p. 986,
95 Cal.Rptr.3d 588, 209 P.3d 923.)


[13]  The civil penalties recovered on behalf of the state under the PAGA are distinct from the
statutory damages to which employees may be entitled in their individual capacities. Case law has
clarified the distinction “between a request for statutory penalties provided by the Labor Code for
employer wage-and-hour violations, which were recoverable directly by employees well before the
[PAGA] became part of the Labor Code, and a demand for ‘civil penalties,’ previously enforceable
only by the state's labor law enforcement agencies. An example of the former is section 203, which
obligates an employer that willfully fails to pay wages due an employee who is discharged or
quits to pay the employee, in addition to the unpaid wages, a penalty equal to the employee's daily
wages for each day, not exceeding 30 days, that the wages are unpaid. [Citation.] Examples of
the latter are section 225.5, which provides, in addition to any other penalty that may be assessed,
an employer that unlawfully withholds wages in violation of **148  certain specified provisions
of the Labor Code is subject to a civil penalty in an enforcement action initiated by the Labor
Commissioner in the sum of $100 per employee for the initial violation and $200 per employee
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for subsequent or willful violations, and section 256, which authorizes the Labor Commissioner
to ‘impose a civil penalty in an amount not exceeding 30 days [sic ] pay as waiting time under the
terms of Section 203.’ ” (Caliber Bodyworks, Inc. v. Superior Court (2005) 134 Cal.App.4th 365,
377–378, 36 Cal.Rptr.3d 31, fns. omitted; see Murphy v. Kenneth Cole Productions, Inc. (2007) 40
Cal.4th 1094, 1114, 56 Cal.Rptr.3d 880, 155 P.3d 284 [distinguishing premium pay under section
226.7 from a civil penalty in determining the applicable statute of limitations].)


*382  [14]  [15]  [16]  A PAGA representative action is therefore a type of qui tam action.
“Traditionally, the requirements for enforcement by a citizen in a qui tam action have been (1) that
the statute exacts a penalty; (2) that part of the penalty be paid to the informer; and (3) that, in
some way, the informer be authorized to bring suit to recover the penalty.” (Sanders v. Pacific Gas
& Elec. Co. (1975) 53 Cal.App.3d 661, 671, 126 Cal.Rptr. 415 (Sanders ).) The PAGA conforms
to these traditional criteria, except that a portion of the penalty goes not only to the citizen bringing
the suit but to all employees affected by the Labor Code violation. The government entity on whose
behalf the plaintiff files suit is always the real party in interest in the suit. (See In re Marriage of
Biddle (1997) 52 Cal.App.4th 396, 399, 60 Cal.Rptr.2d 569.)


Although the PAGA was enacted relatively recently, the use of qui tam actions is venerable, dating
back to colonial times, and several such statutes were enacted by the First Congress. (See Vermont
Agency ***312  of Natural Resources v. United States ex rel. Stevens (2000) 529 U.S. 765, 776–
777, 120 S.Ct. 1858, 146 L.Ed.2d 836.) The Federal False Claims Act, allowing individuals to
share the recovery achieved by the reporting of false claims, originated during the Civil War. (See
United States ex rel. Marcus v. Hess (1943) 317 U.S. 537, 539–540, 63 S.Ct. 379, 87 L.Ed. 443;
31 U.S.C § 3730.) The qui tam plaintiff under the Federal False Claims Act has standing in federal
court under article III of the United States Constitution, even though the plaintiff has suffered no
injury in fact, because that statute “can reasonably be regarded as effecting a partial assignment
of the Government's damages claim.” (Stevens, at p. 773, 120 S.Ct. 1858.) California has more
recently authorized qui tam actions for the recovery of false claims against the state treasury.
(Gov.Code, § 12652, subd. (c), added by Stats.1987, ch. 1420, § 1, p. 5239.) In addition, there are
earlier examples of qui tam actions under California law. (See, e.g., Sanders, supra, 53 Cal.App.3d
at p. 671, 126 Cal.Rptr. 415 [noting qui tam provision in Political Reform Act of 1974].)


B.


[17]  With this background, we first examine whether an employee's right to bring a PAGA
action is waivable. The unwaivability of certain statutory rights “derives from two statutes that
are themselves derived from public policy. First, Civil Code section 1668 states: ‘All contracts
which have for their object, directly or indirectly, to exempt anyone from responsibility for his
own fraud, or willful injury to the person or property of another, or violation of law, whether
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willful or negligent, are against the policy of the law.’ ‘Agreements whose object, directly or
indirectly, is to exempt [their] parties from violation of the law are against public policy and may
not be enforced.’ (In re Marriage of Fell (1997) 55 Cal.App.4th 1058, 1065 [64 Cal.Rptr.2d 522].)
Second, Civil Code section 3513 states, ‘Anyone may waive the *383  advantage of a law intended
solely for his benefit. But a law established for a public reason cannot be contravened by a private
agreement.’ ” (Armendariz v. Foundation Health Psychcare Services, Inc. (2000) 24 Cal.4th 83,
100, 99 Cal.Rptr.2d 745, 6 P.3d 669 (Armendariz ).)


[18]  These statutes compel the conclusion that an employee's right to bring a PAGA action is
unwaivable. Section 2699, subdivision (a) states: “Notwithstanding any other provision of law, any
provision of this code that provides for a civil penalty to be assessed and collected by the Labor and
Workforce **149  Development Agency ... for a violation of this code, may, as an alternative, be
recovered through a civil action brought by an aggrieved employee on behalf of himself or herself
and other current or former employees pursuant to the procedures specified in Section 2699.3.”
As noted, the Legislature's purpose in enacting the PAGA was to augment the limited enforcement
capability of the Labor and Workforce Development Agency by empowering employees to enforce
the Labor Code as representatives of the Agency. Thus, an agreement by employees to waive their
right to bring a PAGA action serves to disable one of the primary mechanisms for enforcing the
Labor Code. Because such an agreement has as its “object, ... indirectly, to exempt [the employer]
from responsibility for [its] own ... violation of law,” it is against public policy and may not be
enforced. (Civ.Code, § 1668.).


Such an agreement also violates Civil Code section 3513 's injunction that “a law established for a
public reason cannot be contravened by a private agreement.” The PAGA was clearly established
for a ***313  public reason, and agreements requiring the waiver of PAGA rights would harm the
state's interests in enforcing the Labor Code and in receiving the proceeds of civil penalties used
to deter violations. Of course, employees are free to choose whether or not to bring PAGA actions
when they are aware of Labor Code violations. (See Armendariz, supra, 24 Cal.4th at p. 103, fn. 8,
99 Cal.Rptr.2d 745, 6 P.3d 669 [waivers freely made after a dispute has arisen are not necessarily
contrary to public policy].) But it is contrary to public policy for an employment agreement to
eliminate this choice altogether by requiring employees to waive the right to bring a PAGA action
before any dispute arises.


CLS argues that the arbitration agreement at issue here prohibits only representative claims, not
individual PAGA claims for Labor Code violations that an employee suffered. Iskanian contends
that the PAGA, which authorizes an aggrieved employee to file a claim “on behalf of himself or
herself and other current or former employees” (§ 2699, subd. (a), italics added), does not permit
an employee to file an individual claim. (Compare Reyes v. Macy's, Inc. (2011) 202 Cal.App.4th
1119, 1123–1124, 135 Cal.Rptr.3d 832 [agreeing with Iskanian's position] with Quevedo v. Macy's,
Inc. (C.D.Cal.2011) 798 F.Supp.2d 1122, 1141–1142 [an employee may *384  bring an individual
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PAGA action and waive the right to bring it on behalf of other employees].) But whether or not an
individual claim is permissible under the PAGA, a prohibition of representative claims frustrates
the PAGA's objectives. As one Court of Appeal has observed: “[A]ssuming it is authorized, a
single-claimant arbitration under the PAGA for individual penalties will not result in the penalties
contemplated under the PAGA to punish and deter employer practices that violate the rights of
numerous employees under the Labor Code. That plaintiff and other employees might be able
to bring individual claims for Labor Code violations in separate arbitrations does not serve the
purpose of the PAGA, even if an individual claim has collateral estoppel effects. (Arias, supra,
46 Cal.4th at pp. 985–987 [95 Cal.Rptr.3d 588, 209 P.3d 923].) Other employees would still
have to assert their claims in individual proceedings.” (Brown v. Ralphs Grocery Co. (2011) 197
Cal.App.4th 489, 502, 128 Cal.Rptr.3d 854, fn. omitted.)


We conclude that where, as here, an employment agreement compels the waiver of representative
claims under the PAGA, it is contrary to public policy and unenforceable as a matter of state law.


C.


[19]  [20]  Notwithstanding the analysis above, a state law rule, however laudable, may
not be enforced if it is preempted by the FAA. As Concepcion made clear, a state law
rule may be preempted when it “stands as an obstacle to the accomplishment of the FAA's
objectives.” (Concepcion, supra, 563 U.S. at p. ––––, 131 S.Ct. at p. 1748.) We conclude that the
rule against PAGA waivers does not frustrate the FAA's objectives because, as explained below,
the FAA aims to ensure an efficient forum for the resolution of private disputes, whereas a PAGA
action is a dispute between an employer and the state Labor and Workforce Development Agency.


**150  The FAA's focus on private disputes finds expression in the statute's text: “A written
provision in any maritime transaction or a contract evidencing a transaction involving commerce
to settle by arbitration a controversy thereafter arising out of such contract or transaction ... shall
be valid, irrevocable, and enforceable, save upon such grounds as exist at law or in equity for
the revocation of any contract.” ***314  (9 U.S.C. § 2, italics added.) Although the italicized
language may be read to indicate that the FAA applies only to disputes about contractual rights,
not statutory rights (see Friedman, The Lost Controversy Limitation of the Federal Arbitration
Act (2012) 46 U.Rich. L.Rev. 1005, 1037–1045), the high court has found the FAA applicable
to statutory claims between parties to an arbitration agreement (see, e.g., Mitsubishi Motors v.
Soler Chrysler–Plymouth (1985) 473 U.S. 614, 635–637, 105 S.Ct. 3346, 87 L.Ed.2d 444). Even
so, however, the statutory *385  phrase “a controversy thereafter arising out of such contract or
transaction” is most naturally read to mean a dispute about the respective rights and obligations
of parties in a contractual relationship.
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The FAA's focus on private disputes is further revealed in its legislative history, which shows that
the FAA's primary object was the settlement of ordinary commercial disputes. (See J. Hearings
on Sen. Bill No. 1005 and H.Res. No. 646 before the Subcommittees of the Committees on
the Judiciary, 68th Cong., 1st Sess., 15 (1924) at p. 29 [testimony of FAA drafter Julius Henry
Cohen that the act will merely make enforceable the customs of trade associations to arbitrate
disputes]; id. at p. 7 [testimony of Charles Bernheimer, Chairman of Com. on Arbitration, N.Y.
State Chamber of Commerce, that FAA is designed to resolve “ordinary everyday trade disputes”
between merchants].) There is no indication that the FAA was intended to govern disputes between
the government in its law enforcement capacity and private individuals. Furthermore, although qui
tam citizen actions on behalf of the government were well established at the time the FAA was
enacted (see ante, 173 Cal.Rptr.3d at p. 311, 327 P.3d at p. 148), there is no mention of such actions
in the legislative history and no indication that the FAA was concerned with limiting their scope.
(Compare Concepcion, supra, 563 U.S. at pp. ––––, ––––, 131 S.Ct. at pp. 1751–1752 [noting that
class arbitration was not envisioned by the Congress that enacted the FAA].)


Consistent with this understanding, the United States Supreme Court's FAA jurisprudence—with
one exception discussed below—consists entirely of disputes involving the parties' own rights
and obligations, not the rights of a public enforcement agency. (See, e.g., Italian Colors, supra,
570 U.S. at p. ––––, 133 S.Ct. at p. 2308 [class action by merchants for excessive credit card
fees charged in violation of antitrust laws]; Marmet Health Care Center, Inc. v. Brown (2012)
565 U.S. ––––, ––––, 132 S.Ct. 1201, 1202–1203, 182 L.Ed.2d 42 [wrongful death action];
Concepcion, supra, 563 U.S. at p. ––––, 131 S.Ct. at p. 1744 [class action suit for damages over
fraudulent practices]; Rent–A–Center West, Inc. v. Jackson (2010) 561 U.S. 63, 64–65, 130 S.Ct.
2772, 2775, 177 L.Ed.2d 403 [employment discrimination suit]; Stolt–Nielsen S.A. v. AnimalFeeds
International Corp. (2010) 559 U.S. 662, 667, 130 S.Ct. 1758, 176 L.Ed.2d 605 [antitrust dispute
involving price fixing and supracompetitive pricing]; Preston v. Ferrer (2008) 552 U.S. 346, 350,
128 S.Ct. 978, 169 L.Ed.2d 917 [action by attorney to recover fees from former client]; Buckeye
Check Cashing, Inc. v. Cardegna (2006) 546 U.S. 440, 443, 126 S.Ct. 1204, 163 L.Ed.2d 1038
[class action by borrowers against lender for alleged usurious loans]; Green Tree Financial Corp.
v. Bazzle (2003) 539 U.S. 444, 449, 123 S.Ct. 2402, 156 L.Ed.2d 414 [class action damages suit
by borrowers against lender for violations of South Carolina law]; Doctor's Associates, Inc. v.
Casarotto (1996) 517 U.S. 681, 683, 116 S.Ct. 1652, 134 L.Ed.2d 902 [contract and fraud claims
related to  *386  franchise agreement]; Rodriguez de ***315  Quijas v. Shearson/Am. Exp. (1989)
490 U.S. 477, 478–479, 109 S.Ct. 1917, 104 L.Ed.2d 526 [various statutory causes of actions by
investors against broker over investments “turned sour”]; **151  Volt Information Sciences, Inc.
v. Board of Trustees of Leland Stanford Junior Univ. (1989) 489 U.S. 468, 470–471, 109 S.Ct.
1248, 103 L.Ed.2d 488 [action for fraud and breach of contract]; Perry v. Thomas (1987) 482
U.S. 483, 484–485, 107 S.Ct. 2520, 96 L.Ed.2d 426 [suit for breach of contract, conversion, and
breach of fiduciary duty arising from employment relationship]; Shearson/American Express Inc.
v. McMahon (1987) 482 U.S. 220, 222–223, 107 S.Ct. 2332, 96 L.Ed.2d 185 [suit against brokerage
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firm by clients alleging various statutory causes of action]; Mitsubishi Motors v. Soler Chrysler–
Plymouth (1985) 473 U.S. 614, 619–620, 105 S.Ct. 3346, 87 L.Ed.2d 444 [contract, defamation,
and antitrust dispute between automobile companies]; Southland Corp. v. Keating (1984) 465 U.S.
1, 4, 104 S.Ct. 852, 79 L.Ed.2d 1 [class action suit for fraud, breach of contract, breach of fiduciary
duty, and violation of state disclosure requirements related to franchise agreement]; Gilmer v.
Interstate/Johnson Lane Corp. (1991) 500 U.S. 20, 23–24, 111 S.Ct. 1647, 114 L.Ed.2d 26
[employment age discrimination suit]; Moses H. Cone Memorial Hospital v. Mercury Construction
Corp. (1983) 460 U.S. 1, 6–7, 103 S.Ct. 927, 74 L.Ed.2d 765 [contract dispute].)


The one case in which the high court has considered the enforcement of an arbitration agreement
against the government does not support CLS's contention that the FAA preempts a PAGA action.
In EEOC v. Waffle House, Inc. (2002) 534 U.S. 279, 122 S.Ct. 754, 151 L.Ed.2d 755 (Waffle
House ), the high court held that an employment arbitration agreement governed by the FAA does
not prevent the Equal Employment Opportunity Commission (EEOC) from suing an employer on
behalf of an employee bound by that agreement for victim-specific relief, such as reinstatement
and back pay. The court based its conclusion primarily on the fact that the EEOC was not a party
to the arbitration agreement. (Id. at pp. 288–289, 122 S.Ct. 754.) Waffle House further noted that
the EEOC was not a proxy for the individual employee, that the EEOC could prosecute the action
without the employee's consent, and that the employee did not exercise control over the litigation.
(Id. at p. 291, 122 S.Ct. 754.) Whereas Waffle House involved a suit by the government seeking to
obtain victim-specific relief on behalf of an employee bound by the arbitration agreement, this case
involves an employee bound by an arbitration agreement bringing suit on behalf of the government
to obtain remedies other than victim-specific relief, i.e., civil penalties paid largely into the state
treasury. Nothing in Waffle House suggests that the FAA preempts a rule prohibiting the waiver of
this kind of qui tam action on behalf of the state for such remedies.


Simply put, a PAGA claim lies outside the FAA's coverage because it is not a dispute between
an employer and an employee arising out of their contractual relationship. It is a dispute between
an employer and the state, which alleges directly or through its agents—either the Labor and
Workforce Development Agency or aggrieved *387  employees—that the employer has violated
the Labor Code. Through his PAGA claim, Iskanian is seeking to recover civil penalties, 75 percent
of which will go to the state's coffers. We emphasized in Arias that “an action to recover civil
penalties ‘is fundamentally a law enforcement action designed to protect the public and not to
benefit private parties' ”; that “[i]n a lawsuit brought under the [PAGA], the employee plaintiff
represents ***316  the same legal right and interest as state labor law enforcement agencies”;
and that “an aggrieved employee's action under the [PAGA] functions as a substitute for an action
brought by the government itself.” (Arias, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209
P.3d 923.) The fact that any judgment in a PAGA action is binding on the government confirms
that the state is the real party in interest. (Ibid.) It is true that “a person may not bring a PAGA
action unless he or she is ‘an aggrieved employee’ (§ 2699, subd. (a))” (conc. opn., post, 173
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Cal.Rptr.3d at p. 323, 327 P.3d at p. 157), but that does not change the character of the litigant or
the dispute. As Justice Chin correctly observes, “every PAGA action, whether seeking penalties
for Labor Code violations as to only one aggrieved employee—the plaintiff bringing the action—
or as to other employees as well, is a representative action on behalf of the state.” (Id. at p. 322,
327 P.3d at p. 157.)


**152  Of course, any employee is free to forgo the option of pursuing a PAGA action. But it is
against public policy for an employment agreement to deprive employees of this option altogether,
before any dispute arises. (Ante, 173 Cal.Rptr.3d at pp. 312–313, 327 P.3d at pp. 148–149.) The
question is whether this public policy contravenes the FAA. Nothing in the text or legislative
history of the FAA nor in the Supreme Court's construction of the statute suggests that the FAA was
intended to limit the ability of states to enhance their public enforcement capabilities by enlisting
willing employees in qui tam actions. Representative actions under the PAGA, unlike class action
suits for damages, do not displace the bilateral arbitration of private disputes between employers
and employees over their respective rights and obligations toward each other. Instead, they directly
enforce the state's interest in penalizing and deterring employers who violate California's labor
laws. In crafting the PAGA, the Legislature could have chosen to deputize citizens who were not
employees of the defendant employer to prosecute qui tam actions. The Legislature instead chose
to limit qui tam plaintiffs to willing employees who had been aggrieved by the employer in order
to avoid “private plaintiff abuse.” (Sen. Judiciary Comm., Analysis of Sen. Bill No. 796 (Reg.Sess.
2003–2004) as amended Apr. 22, 2003, p. 7.) This arrangement likewise does not interfere with
the FAA's policy goal.


Our opinion today would not permit a state to circumvent the FAA by, for example, deputizing
employee A to bring a suit for the individual damages claims of employees B, C, and D. This
pursuit of victim-specific relief by a party to an arbitration agreement on behalf of other parties
to an arbitration agreement would be tantamount to a private class action, whatever *388  the
designation given by the Legislature. Under Concepcion, such an action could not be maintained
in the face of a class waiver. Here, importantly, a PAGA litigant's status as “the proxy or agent”
of the state (Arias, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923) is not merely
semantic; it reflects a PAGA litigant's substantive role in enforcing our labor laws on behalf of
state law enforcement agencies. Our FAA holding applies specifically to a state law rule barring
predispute waiver of an employee's right to bring an action that can only be brought by the state or
its representatives, where any resulting judgment is binding on the state and any monetary penalties
largely go to state coffers.


[21]  [22]  Further, the high court has emphasized that “ ‘courts should assume that “the historic
police powers of the States” are not superseded “unless that was the clear and manifest purpose
of ***317  Congress.’ (Arizona v. United States (2012) 567 U.S. ––––, ––––, 132 S.Ct. 2492,
2501, 183 L.Ed.2d 351; see Chamber of Commerce v. Whiting (2011) 563 U.S. ––––, ––––,
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131 S.Ct. 1968, 1985, 179 L.Ed.2d 1031 [‘Our precedents “establish that a high threshold
must be met if a state law is to be preempted for conflicting with the purposes of a federal
Act.” [Citation.]’].)” (Sonic II, supra, 57 Cal.4th at p. 1154, 163 Cal.Rptr.3d 269, 311 P.3d 184.)
There is no question that the enactment and enforcement of laws concerning wages, hours, and
other terms of employment is within the state's historic police power. (See Metropolitan Life Ins.
Co. v. Massachusetts (1985) 471 U.S. 724, 756, 105 S.Ct. 2380, 85 L.Ed.2d 728 [“ ‘States possess
broad authority under their police powers to regulate the employment relationship to protect
workers within the State.’ ”]; Kerr's Catering Service v. Dept. of Industrial Relations (1962) 57
Cal.2d 319, 326–327, 19 Cal.Rptr. 492, 369 P.2d 20.) Moreover, how a state government chooses
to structure its own law enforcement authority lies at the heart of state sovereignty. (See Printz
v. United States (1997) 521 U.S. 898, 928, 117 S.Ct. 2365, 138 L.Ed.2d 914 [“It is an essential
attribute of the State's retained sovereignty that they remain independent and autonomous within
their proper sphere of authority.”].) We can discern in the FAA no purpose, much less a clear
and manifest purpose, to curtail the ability of states to supplement their enforcement capability
by authorizing willing employees to seek civil penalties for Labor Code violations traditionally
prosecuted by the state.


In sum, the FAA aims to promote arbitration of claims belonging to the private parties **153  to an
arbitration agreement. It does not aim to promote arbitration of claims belonging to a government
agency, and that is no less true when such a claim is brought by a statutorily designated proxy for
the agency as when the claim is brought by the agency itself. The fundamental character of the
claim as a public enforcement action is the same in both instances. We conclude that California's
public policy prohibiting waiver of PAGA claims, whose sole purpose is to vindicate the Labor and
Workforce Development Agency's interest in *389  enforcing the Labor Code, does not interfere
with the FAA's goal of promoting arbitration as a forum for private dispute resolution.


D.


[23]  CLS contends that the PAGA violates the principle of separation of powers under the
California Constitution. Iskanian says this issue was not raised in CLS's answer to the petition
for review and is not properly before us. Because the constitutionality of the PAGA is directly
pertinent to the issue of whether a PAGA waiver is contrary to state public policy, and because
the parties have had a reasonable opportunity to brief this issue, we will decide the merits of this
question. (See Cal. Rules of Court, rule 8.516(b)(1), (2).)


The basis of CLS's argument is found in County of Santa Clara v. Superior Court (2010) 50 Cal.4th
35, 112 Cal.Rptr.3d 697, 235 P.3d 21 (County of Santa Clara ). There we reconsidered our earlier
holding in People ex rel. Clancy v. Superior Court (1985) 39 Cal.3d 740, 218 Cal.Rptr. 24, 705
P.2d 347 (Clancy ), which appeared to categorically bar public entities from hiring private counsel
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on a contingent fee basis to prosecute public nuisances. In the context of a disputed injunction
to close an adult bookstore, this court reasoned that private counsel acting as a public prosecutor
must be “absolutely neutral” and must engage in a “delicate weighing of values” that would be
upset if the prosecutor had a financial ***318  interest in the prosecution. (Id. at pp. 748–749,
218 Cal.Rptr. 24, 705 P.2d 347.)


In County of Santa Clara, we clarified that Clancy 's “absolute prohibition on contingent-fee
arrangements” applies only to cases involving a constitutional “liberty interest” or “the right of
an existing business to continue operation,” and not to all public nuisance cases. (County of Santa
Clara, supra, 50 Cal.4th at p. 56, 112 Cal.Rptr.3d 697, 235 P.3d 21.) We recognized, as we did
in Clancy, that contingent fee representation was appropriate in “ordinary civil cases” in which
a government entity's own economic interests were at stake. (County of Santa Clara, at p. 50,
112 Cal.Rptr.3d 697, 235 P.3d 21; see Clancy, supra, 39 Cal.3d at p. 748, 218 Cal.Rptr. 24, 705
P.2d 347.) Whereas the suit in Clancy was akin to a criminal prosecution, with possible criminal
penalties and severe civil penalties, we said the public nuisance suit at issue in County of Santa
Clara, which involved abatement of lead paint, fell somewhere in between an ordinary civil case
and a criminal prosecution. (County of Santa Clara, at p. 55, 112 Cal.Rptr.3d 697, 235 P.3d 21.)
We held that for such cases, the interest in prosecutorial neutrality is sufficiently protected when
private counsel, although having a pecuniary interest in litigation, is “subject to the supervision
and control of government attorneys” so that “the discretionary decisions vital to an impartial
prosecution are made by neutral attorneys.” (Id. at p. 59, 112 Cal.Rptr.3d 697, 235 P.3d 21.)


[24]  CLS contends that the PAGA runs afoul of our holding in County of Santa Clara by
authorizing financially interested private citizens to prosecute claims *390  on the state's behalf
without governmental supervision. CLS further contends that because County of Santa Clara dealt
with regulation of the legal profession, which is the province of this court, the PAGA violates the
principle of separation of powers under the California Constitution. (See Cal. Const., art. III, § 3;
Merco Constr. Engineers, Inc. v. Municipal Court (1978) 21 Cal.3d 724, 731–732, 147 Cal.Rptr.
631, 581 P.2d 636.) We disagree.


[25]  “[T]he separation of powers doctrine does not create an absolute or rigid division of
functions.” (Lockyer v. City and County of San Francisco (2004) 33 Cal.4th 1055, 1068, 17
Cal.Rptr.3d 225, 95 P.3d 459.) Rather, “[t]he substantial interrelatedness of **154  the three
branches' actions is apparent and commonplace: the judiciary passes upon the constitutional
validity of legislative and executive actions, the Legislature enacts statutes that govern the
procedures and evidentiary rules applicable in judicial and executive proceedings, and the
Governor appoints judges and participates in the legislative process through the veto power.
Such interrelationship, of course, lies at the heart of the constitutional theory of ‘checks and
balances' that the separation of powers doctrine is intended to serve.” (Superior Court v. County
of Mendocino (1996) 13 Cal.4th 45, 52–53, 51 Cal.Rptr.2d 837, 913 P.2d 1046.)
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[26]  In considering CLS's challenge, we note that it would apply not only to the PAGA but to all
qui tam actions, including the California False Claims Act, which authorizes the prosecution of
claims on behalf of government entities without government supervision. (See Gov.Code, § 12652,
subd. (c).) No court has applied the rule in Clancy or County of Santa Clara to such actions, and our
case law contains no indication that the enactment of qui tam statutes is anything but a legitimate
exercise of legislative authority. The Legislature is charged with allocating scarce budgetary
resources (see ***319  Professional Engineers in California Government v. Schwarzenegger
(2010) 50 Cal.4th 989, 1010–1011, 116 Cal.Rptr.3d 480, 239 P.3d 1186), which includes the
provision of resources to the state executive branch for prosecution and law enforcement. Qui
tam actions enhance the state's ability to use such scarce resources by enlisting willing citizens in
the task of civil enforcement. Indeed, the choice often confronting the Legislature is not between
prosecution by a financially interested private citizen and prosecution by a neutral prosecutor, but
between a private citizen suit and no suit at all. As noted, the lack of government resources to
enforce the Labor Code led to a legislative choice to deputize and incentivize employees uniquely
positioned to detect and prosecute such violations through the PAGA.


This legislative choice does not conflict with County of Santa Clara. Our holding in that case
applies to circumstances in which a government *391  entity retains a private law firm or attorney
as outside counsel. A “fundamental” reason to worry about neutrality in that context is that
such an attorney, like an attorney directly employed by the government, “has the vast power
of the government available to him; he must refrain from abusing that power by failing to act
evenhandedly.” (Clancy, supra, 39 Cal.3d at p. 746, 218 Cal.Rptr. 24, 705 P.2d 347.) By contrast,
a litigant who brings a qui tam action on behalf of the government generally does not have access
to such power. The qui tam litigant has only his or her own resources and may incur significant
cost if unsuccessful. The PAGA, by deputizing employee plaintiffs to enforce the Labor Code on
behalf of the Labor and Workforce Development Agency, does not present the same risks of abuse
as when a city or county hires outside counsel to do its bidding.


Moreover, our rule in County of Santa Clara involves minimal if any interference with legislative
or executive functions of state or local government. The rule simply requires government entities
to supervise the attorneys they choose to hire to pursue public nuisance actions. By contrast, a rule
disallowing qui tam actions would significantly interfere with a legitimate exercise of legislative
authority aimed at accomplishing the important public purpose of augmenting scarce government
resources for civil prosecutions.


Because of these differences, Clancy and County of Santa Clara do not apply beyond the context
of attorneys hired by government entities as independent contractors. There is no conflict between
the rule in those cases and the PAGA. Accordingly, we reject CLS's argument that the PAGA
violates the separation of powers principle under the California Constitution.
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VI.


Having concluded that CLS cannot compel the waiver of Iskanian's representative PAGA claim
but that the agreement is otherwise enforceable according to its terms, we next consider how the
parties will proceed. Although the arbitration agreement can be read as requiring arbitration of
individual claims but not of representative PAGA **155  claims, neither party contemplated such a
bifurcation. Iskanian has sought to litigate all claims in court, while CLS has sought to arbitrate the
individual claims while barring the PAGA representative claim altogether. In light of the principles
above, neither party can get all that it wants. Iskanian must proceed with bilateral arbitration on his
individual damages claims, and CLS must answer the representative PAGA claims in some forum.
The arbitration agreement gives us no basis to assume that the parties would prefer to resolve a
representative PAGA claim through arbitration.


***320  This raises a number of questions: (1) Will the parties agree on a single forum for
resolving the PAGA claim and the other claims? (2) If not, is it *392  appropriate to bifurcate the
claims, with individual claims going to arbitration and the representative PAGA claim to litigation?
(3) If such bifurcation occurs, should the arbitration be stayed pursuant to Code of Civil Procedure
section 1281.2? (See Cronus Investments, Inc. v. Concierge Services (2005) 35 Cal.4th 376, 388–
391, 25 Cal.Rptr.3d 540, 107 P.3d 217 [California Arbitration Act rather than FAA procedures
apply to arbitrations brought in California courts].) The parties have not addressed these questions
and may do so on remand. The parties may also address CLS's contention that the PAGA claims
are time-barred, as well as Iskanian's response that CLS has forfeited this contention and cannot
raise it on appeal.


CONCLUSION


Because the Court of Appeal held that the entire arbitration agreement, including the PAGA waiver,
should be enforced, we reverse the judgment and remand the cause for proceedings consistent
with this opinion.


WE CONCUR: CANTIL–SAKAUYE, C.J., CORRIGAN, J., and KENNARD, J. *


* Retired Associate Justice of the Supreme Court, assigned by the Chief Justice pursuant to
article VI, section 6 of the California Constitution.
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Concurring Opinion by CHIN, J.
I agree that the rule of Gentry v. Superior Court (2007) 42 Cal.4th 443, 64 Cal.Rptr.3d 773, 165 P.3d
556 (Gentry ), which was announced by a bare four-to-three majority of this court, is inconsistent
with and invalid under the decisions of the United States Supreme Court interpreting the Federal
Arbitration Act (FAA) (9 U.S.C. § 1 et seq.). I also agree that the class action waiver in this case
is not unlawful under the National Labor Relations Act, that defendant CLS Transportation Los
Angeles, LLC, did not waive its right to arbitrate, that the arbitration agreement is invalid insofar
as it purports to preclude plaintiff Arshavir Iskanian from bringing in any forum a representative
action under the Private Attorneys General Act of 2004 (PAGA) ( Lab.Code, § 2698 et seq.),
and that this conclusion is not inconsistent with the FAA. However, as explained below, I do not
endorse all of the majority's reasoning and discussion, including its endorsement of dicta in Sonic–
Calabasas A, Inc. v. Moreno (2013) 57 Cal.4th 1109, 163 Cal.Rptr.3d 269, 311 P.3d 184 (Sonic
II ). I therefore concur in the judgment.


I. BOTH GENTRY 'S RULE AND SONIC II
'S DICTA ARE INVALID UNDER THE FAA.


As noted above, I agree with the majority that Gentry 's rule may not stand under the United States
Supreme Court's construction of the FAA. Indeed, for *393  that very reason, I joined Justice
Baxter's well-reasoned dissent in Gentry, which explained that neither the FAA nor California
law permits courts to “elevate a mere judicial affinity for class actions as a beneficial device
for implementing the wage laws above the policy expressed by both Congress and our own
Legislature that voluntary individual agreements to arbitrate ... should be enforced according to
their terms.” (Gentry, supra, 42 Cal.4th at p. 477, 64 Cal.Rptr.3d 773, 165 P.3d 556 (dis. opn. of
Baxter, J.).)


I do not agree, however, that the approach to unconscionability a majority of this court described
in dicta in Sonic II may “be squared” with the high court's FAA decisions. (Maj. opn., ante, 173
Cal.Rptr.3d at p. 298, 327 P.3d at p. 137.) ***321  That approach, as **156  my dissent in Sonic
II explained, is preempted by the FAA as the high court construed that act in AT & T Mobility LLC
v. Concepcion (2011) 563 U.S. ––––, 131 S.Ct. 1740, 179 L.Ed.2d 742 (Concepcion ), American
Express Co. v. Italian Colors Restaurant (2013) 570 U.S. ––––, 133 S.Ct. 2304, 186 L.Ed.2d 417
(Italian Colors ), and several other decisions. (Sonic II, supra, 57 Cal.4th at pp. 1184–1192, 163
Cal.Rptr.3d 269, 311 P.3d 184 (dis. opn. of Chin, J.).) Nothing has occurred since we issued Sonic
II to change my view.


Indeed, the majority's discussion in this case further reveals the invalidity under federal law of
Sonic II 's dicta. According to the majority, under that dicta, whether the arbitration procedure to
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which the parties have agreed is unconscionable turns not on whether it permits recovery, but on
whether it is, in a court's view, less “effective ... for wage claimants” than a “dispute resolution
mechanism” that includes the procedures and protections “the Berman statutes” prescribe. (Maj.
opn., ante, 173 Cal.Rptr.3d at pp. 298–299, 327 P.3d at pp. 136–137.) However, the high court
has established that the FAA does not permit courts to invalidate arbitration agreements based
on the view that the procedures they set forth would “ ‘weaken[ ] the protections afforded in
the substantive law to would-be complainants.’ [Citation.]” (Green Tree Financial Corp.–Ala.
v. Randolph (2000) 531 U.S. 79, 89–90, 121 S.Ct. 513, 148 L.Ed.2d 373.) Consistent with this
principle, in Italian Colors, the court recently held that an arbitration agreement may be not
invalidated based on proof that its waiver of a congressionally approved mechanism—the class
action—would make pursuing a federal antitrust claim prohibitively expensive. (Italian Colors,
supra, 570 U.S. at pp. –––– – ––––, 133 S.Ct. at pp. 2310–2312.) A fortiori, an arbitration
agreement may not be invalidated based on a court's subjective view that the agreement's waiver
of the Berman procedures and protections would render arbitration less “effective ... for wage
claimants” than a “dispute resolution mechanism” that includes those procedures and protections.
According to the high court, the FAA is “a congressional declaration of a liberal federal policy
favoring arbitration agreements, notwithstanding any state substantive or procedural policies to
the contrary.” (Moses H. Cone Hospital v. Mercury Constr. Corp. (1983) 460 U.S. 1, 24, 103
S.Ct. 927, 74 L.Ed.2d 765, italics added.) To quote Justice *394  Baxter's dissent in Gentry, it
does not permit courts to “elevate a mere judicial affinity for” the Berman dispute resolution
mechanism “as a beneficial device for implementing the wage laws above the policy expressed
by ... Congress ... that voluntary individual agreements to arbitrate ... should be enforced according
to their terms.” (Gentry, supra, 42 Cal.4th at p. 477, 64 Cal.Rptr.3d 773, 165 P.3d 556 (dis. opn.
of Baxter, J.).) I therefore do not join the majority opinion insofar as it suggests that the approach
to unconscionability described in Sonic II 's dicta is valid under the FAA.


II. THE PAGA WAIVER IS UNENFORCEABLE.


Under PAGA, an “aggrieved employee”—i.e., “any person who was employed by” someone
alleged to have violated the Labor Code “and against whom one or more of the alleged violations
was committed”—may bring a civil action against the alleged violator to recover civil penalties
for Labor Code violations both as to himself or herself and as to “other current or former
employees.” (Lab.Code, § 2699, ***322  subds.(a), (c).) 1  As we have explained, an aggrieved
employee's PAGA action “ ‘is fundamentally a law enforcement action’ ” that “substitute[s] for
an action brought by the government itself.” (Arias v. Superior Court (2009) 46 Cal.4th 969,
986, 95 Cal.Rptr.3d 588, 209 P.3d 923.) The employee-plaintiff “acts as the proxy or agent of
state labor law enforcement agencies, representing the same legal right and interest as those
agencies” and seeking statutory civil penalties “that otherwise would be sought by” those agencies.
(Amalgamated Transit Union, Local 1756, AFL–CIO v. Superior Court (2009) 46 Cal.4th 993,
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1003, 95 Cal.Rptr.3d 605, 209 P.3d 937.) By statute, 75 percent of the penalties “recovered
by aggrieved employees” under PAGA goes to the Labor and Workforce Development **157
Agency, and only 25 percent goes to “the aggrieved employees.” (§ 2699, subd. (i).) Accordingly,
every PAGA action, whether seeking penalties for Labor Code violations as to only one aggrieved
employee—the plaintiff bringing the action—or as to other employees as well, is a representative
action on behalf of the state.


1 All further unlabeled statutory references are to the Labor Code.


As relevant, the arbitration agreement here provides: “[E]xcept as otherwise required under
applicable law, (1) EMPLOYEE and COMPANY expressly intend and agree that class action
and representative action procedures shall not be asserted, nor will they apply, in any arbitration
pursuant to this Policy/Agreement; (2) EMPLOYEE and COMPANY agree that each will not
assert class action or representative action claims against the other in arbitration or otherwise;
and (3) each of EMPLOYEE and COMPANY shall only submit their own, individual claims in
arbitration and will not seek to represent the interests of any other person.” (Italics added.) Because,
as explained above, all PAGA claims are representative actions, these provisions *395  purport
to preclude Iskanian from bringing a PAGA action in any forum. To this extent, the arbitration
provision is, for reasons the majority states, invalid under California law. (Maj. opn., ante, 173
Cal.Rptr.3d at pp. 312–313, 327 P.3d at pp. 148–149.)


I agree with the majority that this conclusion is not inconsistent with the FAA, but my
reasoning differs from the majority's. Although the FAA generally requires enforcement of
arbitration agreements according to their terms, the high court has recognized an exception to
this requirement for “a provision in an arbitration agreement forbidding the assertion of certain
statutory rights.” (Italian Colors, supra, 570 U.S. at p. ––––, 133 S.Ct. at p. 2310; see Mitsubishi
Motors v. Soler Chrysler–Plymouth (1985) 473 U.S. 614, 637, 105 S.Ct. 3346, 87 L.Ed.2d 444 [“so
long as the prospective litigant effectively may vindicate its statutory cause of action in the arbitral
forum, the statute will continue to serve both its remedial and deterrent function”].) Accordingly,
the conclusion that the arbitration agreement here is invalid insofar as it forbids Iskanian from
asserting his statutory right under PAGA in any forum does not run afoul of the FAA.


The majority takes a different route in finding no preemption. It first correctly observes that the
FAA applies by its terms only to provisions in contracts “ ‘to settle by arbitration a controversy
thereafter arising out of such contract.’ ” (Maj. opn., ante, 173 Cal.Rptr.3d at p. 313, 327 P.3d at p.
150, quoting 9 U.S.C. § 2.) Based on this language, the majority then declares that a PAGA claim
“lies” completely “outside the FAA's coverage because it is not a dispute between an employer
and an employee ***323  arising out of their contractual relationship.” (Maj. opn., ante, at p. 315,
327 P.3d at p. 151.) It is, instead, merely “a dispute between an employer and the state, which
alleges directly or through its agents—either the Labor and Workforce Development Agency or
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aggrieved employees—that the employer has violated the Labor Code.” (Maj. opn., ante, at p. 315,
327 P.3d at p. 151.)


For several reasons, I question the majority's analysis. First, I disagree that a PAGA claim is not “a
dispute between an employer and an employee arising out of their contractual relationship.” (Maj.
opn., ante, 173 Cal.Rptr.3d at p. 315, 327 P.3d at p. 151.) As noted above, a person may not bring a
PAGA action unless he or she is “an aggrieved employee” (§ 2699, subd. (a)), i.e., a person “who
was employed by” the alleged Labor Code violator and “against whom” at least one of the alleged
violations “was committed” (§ 2699, subd. (c)). In other words, as the majority explains, by statute,
only “employees who ha[ve] been aggrieved by the employer” may bring PAGA actions. (Maj.
opn., ante, at p. 316, 327 P.3d at p. 152.) Thus, although the scope of a PAGA action may extend
beyond the contractual relationship between the plaintiff—employee and the employer—because
the plaintiff may recover civil penalties for violations as to other employees—the dispute arises,
first and fundamentally, out of that relationship.


*396  Second, to find no FAA preemption in this case, we need not adopt a novel theory, devoid
of case law support, that renders the FAA completely inapplicable to PAGA **158  claims. Under
the majority's view that PAGA claims “lie[ ] outside the FAA's coverage” because they are not
disputes between employers and employees “arising out of their contractual relationship” (maj.
opn., ante, 173 Cal.Rptr.3d at p. 315, 327 P.3d at p. 151), the state may, without constraint by
the FAA, simply ban arbitration of PAGA claims and declare agreements to arbitrate such claims
unenforceable. I do not subscribe to that view, for which the majority offers no case law support.
By contrast, as explained above, there is case law support—from the high court itself—for the
conclusion that the arbitration agreement here is unenforceable because it purports to preclude
Iskanian from bringing a PAGA action in any forum. We should limit ourselves to an analysis
firmly grounded in high court precedent, rather than needlessly adopt a novel theory that renders
the FAA completely inapplicable.


Third, contrary to the majority's assertion, EEOC v. Waffle House, Inc. (2002) 534 U.S. 279, 122
S.Ct. 754, 151 L.Ed.2d 755 (Waffle House ), to the extent it is relevant, actually does “suggest[ ]
that the FAA preempts” the majority's rule. The question there was whether, under the FAA,
an agreement between an employer and an employee to arbitrate employment-related disputes
precluded the Equal Employment Opportunity Commission (EEOC), which was not “a party to”
the arbitration agreement and had never “agreed to arbitrate its claims,” from pursuing victim-
specific relief in a judicial enforcement action. (Waffle House, supra, at p. 294, 122 S.Ct. 754.)
The court said “no,” explaining that nothing in the FAA “place[s] any restriction on a nonparty's
choice of a judicial forum” (Waffle House, supra, at p. 289, 122 S.Ct. 754) or requires a “nonparty”
to arbitrate claims it has not agreed to arbitrate (id. at p. 294, 122 S.Ct. 754). Because Iskanian is a
party to the arbitration agreement in this case, this holding is inapposite. What is apposite in Waffle
House is the court's statement that the FAA “ensures the enforceability of private agreements to
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arbitrate.” ( ***324  Waffle House, supra, 534 U.S. at p. 289, 122 S.Ct. 754.) This statement,
which simply reiterates what the court has said “on numerous occasions” (Stolt–Nielsen S.A. v.
AnimalFeeds International Corp. (2010) 559 U.S. 662, 682, 130 S.Ct. 1758, 176 L.Ed.2d 605),
casts considerable doubt on the majority's view that the FAA permits either California or its courts
to declare private agreements to arbitrate PAGA claims categorically unenforceable.


Finally, under other high court precedent, there is good reason to doubt the majority's suggestion
that the FAA places no limit on “the ability of states to enhance their public enforcement
capabilities by enlisting willing employees in qui tam actions.” (Maj. opn., ante, 173 Cal.Rptr.3d
at p. 316, 327 P.3d at p. 152.) When the high court recently held in Concepcion that the FAA
prohibits courts from conditioning enforcement of arbitration agreements on the availability of
classwide arbitration procedures, even if such procedures “are necessary to prosecute small-
dollar claims that might otherwise slip through the legal system,” it explained: *397  “States
cannot require a procedure that is inconsistent with the FAA, even if it is desirable for unrelated
reasons.” (Concepcion, supra, 563 U.S. at p. ––––, 131 S.Ct. at p. 1753.) In earlier decisions, the
high court broadly explained that the FAA “is a congressional declaration of a liberal federal policy
favoring arbitration agreements, notwithstanding any state substantive or procedural policies to
the contrary ” (Moses H. Cone Hospital v. Mercury Constr. Corp., supra, 460 U.S. at p. 24, 103
S.Ct. 927, italics added), which “withdr[aws] the power of the states to require a judicial forum for
the resolution of claims which the contracting parties agreed to resolve by arbitration” (Southland
Corp. v. Keating (1984) 465 U.S. 1, 10, 104 S.Ct. 852, 79 L.Ed.2d 1). Thus, “if contracting parties
agree to include” certain claims “within the issues to be arbitrated, the FAA ensures that their
agreement will be enforced according to its terms even if a rule of state law would otherwise
exclude such claims from arbitration.” (Mastrobuono v. Shearson Lehman Hutton, Inc. (1995) 514
U.S. 52, 58, 115 S.Ct. 1212, 131 L.Ed.2d 76, italics added.) In other words, “[w]hen state law
prohibits outright the arbitration of a particular type of claim, the analysis is straightforward: The
conflicting rule is displaced by the FAA.” **159  (Concepcion, supra, 563 U.S. at p. ––––, 131
S.Ct. at p. 1747.) These binding pronouncements indicate that the FAA may, in fact, place a limit
on the ability of a state, for policy reasons, to “enhance” its public enforcement capabilities by
authorizing employees who have contractually agreed to arbitrate their statutory PAGA claims to
ignore that agreement and pursue those claims in court as the state's “representatives.” (Maj. opn.,
ante, at p. 316, 327 P.3d at p. 152.)


However, as explained above, requiring an arbitration provision to preserve some forum for
bringing PAGA actions does not exceed that limit. I therefore concur in the judgment.


I CONCUR: BAXTER, J.
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Concurring and Dissenting Opinion by WERDEGAR, J.
I join the court's conclusions as to Arshavir Iskanian's Private Attorneys General Act claims, which
are not foreclosed by his employment contract or the Federal Arbitration Act (FAA). I disagree
with the separate holding that the mandatory class action and class arbitration waivers in Iskanian's
employment contract are lawful. Eight decades ago, Congress made clear that employees have a
right to engage in collective action and that contractual ***325  clauses purporting to strip them
of those rights as a condition of employment are illegal. What was true then is true today. I would
reverse the Court of Appeal's decision in its entirety.


*398  I.


Employment contracts prohibiting collective action, first known as “ ‘ironclads,’ ” date to the 19th
century. (Ernst, The Yellow-dog Contract and Liberal Reform, 1917–1932 (1989) 30 Lab. Hist.
251, 252 (The Yellow-dog Contract ).) Confronted with collective efforts by workers to agitate for
better terms and conditions of employment, employers responded by conditioning employment on
the promise not to join together with fellow workers in a union. (Lincoln Union v. Northwestern
Co. (1949) 335 U.S. 525, 534, 69 S.Ct. 251, 93 L.Ed. 212; Silverstein, Collective Action, Property
Rights and Law Reform: The Story of the Labor Injunction (1993) 11 Hofstra Lab. L.J. 97, 100.)
This practice was “so obnoxious to workers that they gave these required agreements the name of
‘yellow dog contracts.’ ” (Lincoln Union, at p. 534, 69 S.Ct. 251.)


“Recognizing that such agreements in large part represent the superior economic position of the
employer by virtue of which the theoretical freedom of an employee to refuse assent was illusory,
and that such agreements therefore emptied of meaning the ‘right of collective bargaining,’ ” state
legislatures and Congress sought to stem the practice, enacting statutes that prohibited conditioning
employment on a compulsory contractual promise not to unionize. (Frankfurter & Greene, The
Labor Injunction (1930) p. 146.) These efforts were initially unsuccessful; first state courts, and
then the Lochner-era 1  Supreme Court, struck down the bans as an infringement on liberty of
contract. (Coppage v. Kansas (1915) 236 U.S. 1, 9–14, 35 S.Ct. 240, 59 L.Ed. 441; Adair v. United
States (1908) 208 U.S. 161, 172–176, 28 S.Ct. 277, 52 L.Ed. 436; Frankfurter & Greene, at pp.
146–148; Ernst, The Yellow-dog Contract, supra, 30 Lab. Hist. at p. 252.) When the Supreme Court
gave a clear imprimatur to yellow-dog contracts in Hitchman Coal & Coke Co. v. Mitchell (1917)
245 U.S. 229, 38 S.Ct. 65, 62 L.Ed. 260, upholding an injunction against collective organizing
efforts on the ground that the contracts granted employers a property right secure from union
interference, the use of contractual bans on collective action blossomed. (Frankfurter & Greene,
at pp. 148–149; Ernst, at pp. 253–256.) Through the use of such terms, “[a]ny employer willing to
compel employee acquiescence could effectively foreclose all union organizational efforts directed



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0252859201&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949117651&pubNum=0000708&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949117651&pubNum=0000708&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0103519461&pubNum=0100282&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=LR&fi=co_pp_sp_100282_100&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_100282_100

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0103519461&pubNum=0100282&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=LR&fi=co_pp_sp_100282_100&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_100282_100

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1949117651&pubNum=0000708&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1915100517&pubNum=0000708&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1908100294&pubNum=0000708&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1908100294&pubNum=0000708&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1917100524&pubNum=0000708&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1917100524&pubNum=0000708&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1917100524&pubNum=0000780&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&fi=co_pp_sp_780_253&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_253





Iskanian v. CLS Transportation Los Angeles, LLC, 59 Cal.4th 348 (2014)
327 P.3d 129, 173 Cal.Rptr.3d 289, 199 L.R.R.M. (BNA) 3772, 164 Lab.Cas. P 61,492...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 46


at his business.” (Winter, Jr., Labor Injunctions and Judge-made Labor Law: The Contemporary
Role of Norris–LaGuardia (1960) 70 Yale L.J. 70, 72, fn. 14.)


1 Lochner v. New York (1905) 198 U.S. 45, 25 S.Ct. 539, 49 L.Ed. 937.


*399  In the 1930's, Congress tried again to outlaw contractual bans on collective action. A bill
drafted by then-Professor Felix Frankfurter **160  and others 2  was swiftly and overwhelmingly
approved in both houses and enacted as the Norris–LaGuardia Act of 1932. (Bremner, The
Background of the Norris–La Guardia Act (1947) 9 The Historian 171, 174–175.) Section 2 of
the act declared as the public policy of the United States employees' right to engage in collective
activity, free ***326  from employer restraint or coercion: “Whereas under prevailing economic
conditions, developed with the aid of governmental authority for owners of property to organize
in the corporate and other forms of ownership association, the individual unorganized worker is
commonly helpless to exercise actual liberty of contract and to protect his freedom of labor, and
thereby to obtain acceptable terms and conditions of employment, wherefore, ... it is necessary
that he have full freedom of association, self-organization, and designation of representatives of
his own choosing, to negotiate the terms and conditions of his employment, and that he shall
be free from the interference, restraint, or coercion of employers of labor, or their agents, in the
designation of such representatives or in self-organization or in other concerted activities for the
purpose of collective bargaining or other mutual aid or protection....” (29 U.S.C. § 102, italics
added.) Congress recognized the inability of a “single laborer, standing alone, confronted with
such far-reaching, overwhelming concentration of employer power” to “negotiate or to exert any
influence over the fixing of his wages or the hours and conditions of his labor,” the necessary
corrective to be “[t]he right of wage earners to organize and to act jointly in questions affecting
wages [and the] conditions of labor,” and, as the solution, “specific legislative action” to preserve
workers' “freedom in association to influence the fixing of wages and working conditions.” (Sen.
Rep. No. 163, 72d Cong., 1st Sess., p. 9 (1932); see generally id., at pp. 9–14.) Arguing for passage,
the act's cosponsor, Senator George Norris, explained the measure was needed to end a regime in
which “the laboring man.... must singly present any grievance he has.” (Remarks of Sen. Norris,
Debate on Sen. No. 935, 72d Cong., 1st Sess., 75 Cong. Rec. 4504 (1932).)


2 See Frankfurter & Greene, The Labor Injunction, supra, page 226 and footnote 61; id. at
pages 279–288 (draft bill); Fischl, Self, Others, and Section 7: Mutualism and Protected
Protest Activities Under the National Labor Relations Act (1989) 89 Colum. L.Rev. 789,
846–849.


To that end, section 3 of the Norris–LaGuardia Act was “designed to outlaw the so-called yellow-
dog contract.” (H.R. Rep. No. 669, 72d Cong., 1st Sess., p. 6 (1932); accord, Sen. Rep. No. 163,
supra, at pp. 15–16.) “[T]he vice of such contracts, which are becoming alarmingly widespread,”
was that they rendered collective action and unions effectively impossible; “[i]ndeed, that is
undoubtedly their purpose, and the purpose of the organizations of employers opposing” the
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Norris–LaGuardia Act. (H.R. Rep. No. 669, at p. 7.) If such *400  contracts, requiring a waiver of
workers' rights of free association, were given enforcement in the courts, “collective action would
be impossible so far as the employee is concerned by virtue of the necessity of signing the character
of contract condemned, which prevents a man from joining with his fellows for collective action;
and the statement ... that ‘it has long been recognized that employees are entitled to organize for the
purpose of securing the redress of grievances and to promote agreements with employers relating
to rates of pay and conditions of work’ would become an empty statement of historical fact.” (Ibid.,
quoting Texas & N.O.R. Co. v. Ry. Clerks (1930) 281 U.S. 548, 570, 50 S.Ct. 427, 74 L.Ed. 1034.)
Accordingly, the Norris–LaGuardia Act declared yellow dog contracts “to be contrary to the public
policy of the United States” and unenforceable in any court of the United States. (29 U.S.C. § 103.)


Three years later, Congress expanded on these proscriptions in the National Labor Relations Act
(commonly known as the Wagner Act after its author, Sen. Robert F. Wagner). (Pub.L. No. 74–
198 (July 5, 1935) 49 Stat. 449, codified as amended at 29 U.S.C. §§ 151–169.) The public policy
underlying the act was the same as that motivating the Norris–LaGuardia Act: “protecting the
exercise by workers of full freedom of association, self-organization, ***327  and designation
of representatives of their own choosing, for the purpose of negotiating the terms and **161
conditions of their employment or other mutual aid or protection.” (29 U.S.C. § 151.) To ensure
that end, the Wagner Act granted employees, inter alia, “the right ... to engage in ... concerted
activities for the purpose of collective bargaining or other mutual aid or protection....” (29 U.S.C. §
157 (also known as section 7).) 3  Employers were forbidden “to interfere with, restrain, or coerce
employees in the exercise of” their right to engage in concerted, collective activity. (29 U.S.C.
§ 158(a)(1).) Inter alia, these provisions were a “logical and imperative extension of that section
of the Norris–La Guardia Act which makes the yellow-dog contract unenforceable in the Federal
courts.” (Nat. Labor Relations Act of 1935, Hearings before House Com. on Labor on H.R. No.
6288, 74th Cong., 1st Sess., at p. 14 (1935), statement of Sen. Wagner; accord, remarks of Sen.
Wagner, Debate on Sen. No. 1958, 74th Cong., 1st Sess., 79 Cong. Rec. 7570 (daily ed. May 15,
1935); see H.R. Rep. No. 1147, 74th Cong., 1st Sess., supra, at p. 19.) 4  Recognizing as clear “the
legality of collective action on the part of employees in order to safeguard their proper interests,”
the post-Lochner *401  Supreme Court now upheld against constitutional challenge Congress's
“safeguard” of this right. (Labor Board v. Jones & Laughlin (1937) 301 U.S. 1, 33–34, 57 S.Ct.
615, 81 L.Ed. 893.)


3 Congress took to heart, as it had in the Norris–LaGuardia Act, Chief Justice Taft's admonition
that because a “single employee was helpless in dealing with an employer,” collective
action “was essential to give laborers [the] opportunity to deal on equality with their
employer.” (Amer. Foundries v. Tri–City Council (1921) 257 U.S. 184, 209, 42 S.Ct. 72, 66
L.Ed. 189, quoted in H.R. Rep. No. 1147, 74th Cong., 1st Sess., p. 10 (1935) and H.R. Rep.
No. 669, 72d Cong., 1st Sess., supra, at p. 7.)



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1930121996&pubNum=0000708&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS103&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS151&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS169&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS151&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS157&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS157&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS158&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7b9b000044381

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=29USCAS158&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7b9b000044381

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937123003&pubNum=0000708&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937123003&pubNum=0000708&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1921113927&pubNum=0000708&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1921113927&pubNum=0000708&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1937123003&pubNum=0000780&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&fi=co_pp_sp_780_7&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_7





Iskanian v. CLS Transportation Los Angeles, LLC, 59 Cal.4th 348 (2014)
327 P.3d 129, 173 Cal.Rptr.3d 289, 199 L.R.R.M. (BNA) 3772, 164 Lab.Cas. P 61,492...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 48


4 Senator Wagner's “intent was the intent of Congress, for unlike most other major legislation,
this statute was the product of a single legislator. Although Wagner received assistance
from various sources, he fully controlled the bill's contents from introduction to final
passage.” (Morris, Collective Rights as Human Rights: Fulfilling Senator Wagner's Promise
of Democracy in the Workplace—The Blue Eagle Can Fly Again (2005) 39 U.S.F. L.Rev.
701, 709.)


In the years since the Wagner Act's passage, the Supreme Court, Courts of Appeals, and National
Labor Relations Board have conclusively established that the right to engage in collective action
includes the pursuit of actions in court. (Eastex, Inc. v. NLRB (1978) 437 U.S. 556, 565–566,
98 S.Ct. 2505, 57 L.Ed.2d 428 [the Wagner Act's “ ‘mutual aid or protection’ clause protects
employees from retaliation by their employers when they seek to improve working conditions
through resort to administrative and judicial forums”]; Brady v. National Football League (8th
Cir.2011) 644 F.3d 661, 673 [“a lawsuit filed in good faith by a group of employees to achieve more
favorable terms or conditions of employment is ‘concerted activity’ under § 7” of the Wagner Act];
Mojave Electric Cooperative (1998) 327 NLRB 13, 18, enforced by Mohave Elec. Co–op., Inc.
v. N.L.R.B. (D.C.Cir.2000) 206 F.3d 1183, 1188–1189 [same]; Altex Ready Mixed Concrete Corp.
(1976) 223 NLRB 696, 699–700, enforced by Altex Ready Mixed Concrete Corp. v. N.L.R.B. (5th
Cir.) 542 F.2d 295, 297 [same]; Leviton Manufacturing Company, Inc. v. N.L.R.B. (1st Cir.1973)
486 F.2d 686, 689 [same].) This right extends to the filing of wage and hour class actions (United
Parcel Service, Inc. (1980) 252 NLRB 1015, 1018, enforced by N.L.R.B. v. United Parcel Service,
Inc. (6th Cir.1982) 677 F.2d 421), including wage class actions filed by former employees ***328
like Iskanian (see Harco Trucking, LLC (2005) 344 NLRB 478, 482). The Wagner Act thus
prohibits, as an unfair labor practice, employer interference with the ability of current or former
employees to join collectively in litigation.


II.


Today's class waivers are the descendants of last century's yellow dog contracts. (See D.R. Horton
& Cuda (Jan. 3, 2012) 357 NLRB No. 184, p. 6.) CLS Transportation's adhesive form contract
includes a clause prohibiting Iskanian, like all its employees, from pursuing class or representative
suits or class arbitrations. 5  Thus, Iskanian may not **162  file collectively with *402  fellow
employees a suit or an arbitration claim challenging any of CLS's employment practices or policies.
Patently, the effect of the clause is to prevent employees from making common cause to enforce
rights to better wages and working conditions. In this, the clause is indistinguishable from the
yellow dog contracts prohibited by the Norris–LaGuardia and Wagner Acts. Indeed, the whole
point of protecting a right to collective action is to allow employees to do precisely what CLS
Transportation's clause forbids—band together as a group to peaceably assert rights against their
employer.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0304799886&pubNum=0003108&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=LR&fi=co_pp_sp_3108_709&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3108_709

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0304799886&pubNum=0003108&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=LR&fi=co_pp_sp_3108_709&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3108_709

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0304799886&pubNum=0003108&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=LR&fi=co_pp_sp_3108_709&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_3108_709

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139494&pubNum=0000708&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978139494&pubNum=0000708&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025629939&pubNum=0000506&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&fi=co_pp_sp_506_673&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_673

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025629939&pubNum=0000506&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&fi=co_pp_sp_506_673&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_673

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998228654&pubNum=0001417&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=CA&fi=co_pp_sp_1417_18&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1417_18

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000078639&pubNum=0000506&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&fi=co_pp_sp_506_1188&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1188

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000078639&pubNum=0000506&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&fi=co_pp_sp_506_1188&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1188

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976011648&pubNum=0001417&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=CA&fi=co_pp_sp_1417_699&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1417_699

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976011648&pubNum=0001417&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=CA&fi=co_pp_sp_1417_699&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1417_699

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976124831&pubNum=0000350&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&fi=co_pp_sp_350_297&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_297

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1976124831&pubNum=0000350&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&fi=co_pp_sp_350_297&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_297

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973112027&pubNum=0000350&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&fi=co_pp_sp_350_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_689

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973112027&pubNum=0000350&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&fi=co_pp_sp_350_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_689

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980014143&pubNum=0001417&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=CA&fi=co_pp_sp_1417_1018&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1417_1018

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980014143&pubNum=0001417&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=CA&fi=co_pp_sp_1417_1018&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1417_1018

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982121395&pubNum=0000350&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982121395&pubNum=0000350&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006423587&pubNum=0001417&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=CA&fi=co_pp_sp_1417_482&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1417_482

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026828569&pubNum=0001033&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026828569&pubNum=0001033&originatingDoc=I2ff28000fadb11e39488c8f438320c70&refType=CA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Iskanian v. CLS Transportation Los Angeles, LLC, 59 Cal.4th 348 (2014)
327 P.3d 129, 173 Cal.Rptr.3d 289, 199 L.R.R.M. (BNA) 3772, 164 Lab.Cas. P 61,492...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 49


5 The clause provides: “[E]xcept as otherwise required under applicable law, (1) EMPLOYEE
and COMPANY expressly intend and agree that class action and representative action
procedures shall not be asserted, nor will they apply, in any arbitration pursuant to this Policy/
Agreement; (2) EMPLOYEE and COMPANY agree that each will not assert class action
or representative action claims against the other in arbitration or otherwise; and (3) each of
EMPLOYEE and COMPANY shall only submit their own, individual claims in arbitration
and will not seek to represent the interests of any other person.” (“Proprietary Information
and Arbitration Policy/Agreement,” ¶ 16(b) (Iskanian's contract).)


That the class waiver is without effect necessarily follows. An employer may not by contract
require an employee to renounce rights guaranteed by the Wagner Act (Nat. Licorice Co. v.
Labor Board (1940) 309 U.S. 350, 359–361, 60 S.Ct. 569, 84 L.Ed. 799; see id. at p. 364, 60
S.Ct. 569 [“employers cannot set at naught the National Labor Relations Act by inducing their
workmen to agree not to demand performance of the duties which it imposes”] ), and this includes a
contract clause requiring an employee to resolve disputes in individual, binding arbitration. Such a
clause “is the very antithesis of collective bargaining [and] ... impose[s] a restraint upon collective
action.” (National Labor Relations Board v. Stone (7th Cir.1942) 125 F.2d 752, 756; see Barrow
Utilities & Electric (1992) 308 NLRB 4, 11, fn. 5 [“The law has long been clear that all variations
of the venerable ‘yellow dog contract’ are invalid....”].) The restriction in Iskanian's contract thus
directly contravenes federal statutory labor law and is invalid on its face. A contract clause that
violates the Wagner Act is unenforceable. (Kaiser Steel Corp. v. Mullins (1982) 455 U.S. 72, 83–
86, 102 S.Ct. 851, 70 L.Ed.2d 833; J.I. Case Co. v. Labor Board (1944) 321 U.S. 332, 337, 64
S.Ct. 576, 88 L.Ed. 762 [private contracts that conflict with the Wagner Act “obviously must yield
or the Act would be reduced to a futility”].) Iskanian may not be prevented, on the basis of his
contract, from proceeding with a putative class action.


III.


Notwithstanding this authority, CLS Transportation invokes the FAA as grounds for upholding
the class waiver.


In the early part of the 20th century, merchants faced judicial hostility to predispute arbitration
agreements they entered ***329  with their fellow merchants; routinely, the courts declined to
enforce such agreements, relying on the common law rule that specific enforcement of agreements
to arbitrate was unavailable. (H.R. Rep. No. 96, 68th Cong., 1st Sess., pp. 1–2 (1924); Wasserman,
Legal Process in a Box, or What Class Action Waivers Teach Us *403  About Law-making (2012)
44 Loy. U. Chi. L.J. 391, 395.) In 1925, Congress enacted the FAA in response. Its purpose was
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to have arbitration agreements “placed upon the same footing as other contracts.” (H.R. Rep. No.
96, at p. 1)


Section 2 of the FAA, its “primary substantive provision” (Moses H. Cone Hospital v. Mercury
Constr. Corp. (1983) 460 U.S. 1, 24, 103 S.Ct. 927, 74 L.Ed.2d 765), makes this point explicit:
An arbitration agreement “shall be valid, irrevocable, and enforceable, save upon such grounds as
exist at law or in equity for the revocation of any contract ” (9 U.S.C. § 2, italics added). Here, we
deal with a provision—the waiver of the statutorily protected right to engage in collective action—
that would be unenforceable in any contract, whether as part of an arbitration clause or otherwise.
The FAA codifies a nondiscrimination principle; “[a]s the ‘saving clause’ in § 2 indicates, the
purpose of Congress in 1925 was to make arbitration agreements as enforceable as other contracts,
but not more so.” (Prima Paint v. Flood & Conklin (1967) 388 U.S. 395, 404, fn. 12, 87 S.Ct. 1801,
18 L.Ed.2d 1270.) That purpose is not upset by precluding, in arbitration clauses and employment
contracts alike, mandatory class waivers forfeiting the right to engage in collective action, a right
foreshadowed **163  by section 3 of the Norris–LaGuardia Act and guaranteed by section 7 of
the Wagner Act. Accordingly, there is no conflict between the FAA and the Norris–LaGuardia
and Wagner Acts, nor is there anything in the FAA that would permit disregard of the substantive
rights guaranteed by those later enactments.


Were one to perceive a conflict, the express text of the Norris–LaGuardia Act would resolve it.
The 1932 act supersedes prior law, including any contrary provisions in the 1925 FAA: “All acts
and parts of acts in conflict with the provisions of this chapter are repealed.” (29 U.S.C. § 115.)
The effect of this provision, in combination with section 3 (29 U.S.C. § 103) banning yellow dog
contracts and the FAA's section 2 (9 U.S.C. § 2), subjecting arbitration agreements to the same
limits as other contracts, is to render equally unenforceable contractual obligations to forswear
collective action in regular employment agreements and in employment arbitration agreements.


Brief reflection on the purposes underlying the Norris–LaGuardia Act and Wagner Act
demonstrates why this must be so. A strike for better wages and working conditions is core
protected activity. (Labor Board v. Erie Resistor Corp. (1963) 373 U.S. 221, 233–235, 83 S.Ct.
1139, 10 L.Ed.2d 308; Automobile Workers v. O'Brien (1950) 339 U.S. 454, 456–457, 70 S.Ct.
781, 94 L.Ed. 978.) So too is a walkout. (Labor Bd. v. Washington Aluminum Co. (1962) 370
U.S. 9, 14–17, 82 S.Ct. 1099, 8 L.Ed.2d 298; N.L.R.B. v. McEver Engineering, Inc. (5th Cir.1986)
784 F.2d 634, 639; Vic Tanny Intern., Inc. v. N.L.R.B. (6th Cir.1980) 622 F.2d 237, 240–241.) But
the expressly declared *404  fundamental purpose of the Wagner Act is to minimize industrial
strife. (29 U.S.C. § 151[“[P]rotection by law of the right of employees to organize and bargain”
is necessary to “promote[ ] the flow of commerce by removing certain recognized sources of
industrial strife and unrest”]; see Brooks v. Labor Board (1954) 348 U.S. 96, 103, 75 S.Ct. 176, 99
L.Ed. 125 [“The underlying purpose of [the Wagner Act] is industrial ***330  peace.”]; Atleson,
Values and Assumptions in American Labor Law (1983) p. 40 [“The most common argument in
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favor of the Wagner Act was that it would reduce industrial strife.”].) The Wagner Act “seeks, to
borrow a phrase of the United States Supreme Court, ‘to make the appropriate collective action
(of employees) an instrument of peace rather than of strife.’ ” (H.R. Rep. No. 1147, 74th Cong.,
1st Sess., supra, at p. 9.) If a class waiver provision in an arbitration agreement were deemed
enforceable, Iskanian and other employees would be protected if they elected to protest through
strikes or walkouts but precluded from resolving grievances through peaceable collective action
—a result precisely opposite to the reduction in industrial strife at the heart of the Wagner Act's
goals. Congress would not have favored less peaceable means over more peaceable ones.


Alternatively, if the device of inserting a collective action ban in an arbitration clause were enough
to insulate the ban from the Norris–LaGuardia and Wagner Acts' proscriptions, employers could
include in every adhesive employment contract a requirement that all disputes and controversies,
not just wage and hour claims, be resolved through arbitration and thus effectively ban the full
range of collective activities Congress intended those acts to protect. Such a purported harmonizing
of the various acts would gut the labor laws; the right to “ ‘collective action would be a mockery.’
” (H.R. Rep. No. 669, 72d Cong., 1st Sess., supra, at p. 7.) When Congress invalidated yellow
dog contracts and protected the right to engage in collective action, it could not have believed it
was conveying rights enforceable only at the grace of employers, who could at their election erase
them by the simple expedient of a compelled waiver inserted in an arbitration agreement.


CLS Transportation argues AT & T Mobility LLC v. Concepcion (2011) 563 U.S. 321, 131 S.Ct.
1740, 179 L.Ed.2d 742 and CompuCredit Corp. v. Greenwood (2012) 565 U.S. ––––, 132 S.Ct.
665, 181 L.Ed.2d 586 save its class waiver. Neither does.


Concepcion considered whether as a matter of obstacle preemption the FAA foreclosed a state-
law unconscionability rule applicable to class waivers in consumer contracts. ( **164  AT & T
Mobility LLC v. Concepcion, supra, 563 U.S. at p. ––––, 131 S.Ct. at p. 1746.) It did not speak
to the considerations entailed in reconciling the FAA with other coequal federal statutes. Nor
did it address *405  any of the particulars of Congress's subsequent labor legislation codifying
employees' substantive rights to engage in collective action, rights not shared by consumers.


CompuCredit Corp. v. Greenwood, supra, 565 U.S. ––––, 132 S.Ct. 665 is similarly of no
assistance. There, the Supreme Court reaffirmed that to determine whether the FAA's presumption
in favor of enforcing arbitration clauses applies to a given claim, one must ask whether the
presumption has been “ ‘overridden by a contrary congressional command’ ” in other federal
law. (Id. at p. ––––, 132 S.Ct. at p. 669.) The claims at issue there arose under a federal law that
guaranteed consumers notice of a “ ‘ “right to sue.” ’ ” (Ibid., quoting 15 U.S.C. § 1679c(a).) Had
Congress intended to preclude arbitration as a suitable forum under the applicable act, “it would
have done so in a manner less obtuse” than one offhand reference to a right to sue. (CompuCredit,
at p. ––––, 132 S.Ct. at p. 672.) In contrast, the Norris–LaGuardia Act and Wagner Act present
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no similar difficulties for discerning a contrary congressional command. Such a command may be
evident from “the text of the [other statute], its legislative history, or an ‘inherent conflict’ between
arbitration ***331  and the [other statute's] underlying purposes.” (Gilmer v. Interstate/Johnson
Lane Corp. (1991) 500 U.S. 20, 26, 111 S.Ct. 1647, 114 L.Ed.2d 26.) Each such source supplies
support here: the conclusion that class waivers are foreclosed arises not from inferences gleaned
from a lone phrase, as in CompuCredit, but from the explicit text, legislative history and core
purpose of the acts, all establishing the right to collective action and the illegality of compelled
contractual waivers of that right. (See ante, pts. I. & II.)


Refusing to enforce a National Labor Relations Board order finding a class waiver violative of the
Wagner Act, a divided Fifth Circuit reached a contrary conclusion. (D.R. Horton, Inc. v. N.L.R.B.
(5th Cir.2013) 737 F.3d 344 (Horton II ), declining to enforce D.R. Horton & Cuda, supra, 357
NLRB No. 184.) The majority's analysis assumed a congressional command superseding the
FAA could come only from “the general thrust of the [Wagner Act]—how it operates, its goal
of equalizing bargaining power” (Horton II, at p. 360) and the “congressional intent to ‘level
the playing field’ between workers and employers” (id. at p. 361), sources the majority found
insufficient. One need not look to such generalized and abstract indications. As discussed, the
FAA subordinates arbitration agreements to generally applicable bars against contract enforcement
(9 U.S.C. § 2), and the Wagner Act by its text bars employers from contractually conditioning
employment on waiver of the right to engage in collective action (29 U.S.C. §§ 157, 158(a)(1);
see Nat. Licorice Co. v. Labor Board, supra, 309 U.S. at pp. 359–361, 60 S.Ct. 569).


*406  Horton II also took comfort in the fact rule 23 of the Federal Rules of Civil Procedure (28
U.S.C.), governing class actions, was not adopted until 1966. (Horton II, supra, 737 F.3d at p.
362.) But that the most prevalent current form of collective litigation is recent does not mean the
Wagner Act at its inception did not shield from waiver the right to collective litigation in whatever
manner available. Collective actions via the common law doctrine of virtual representation, based
on equity principles, are of much older vintage than rule 23. (Arias v. Superior Court (2009) 46
Cal.4th 969, 988–989, 95 Cal.Rptr.3d 588, 209 P.3d 923 (conc. opn. of Werdegar, J.).) “The 74th
Congress knew well enough that labor's cause often is advanced on fronts other than collective
bargaining and grievance settlement within the immediate employment context. It recognized
this fact by choosing, as the language of § 7 makes clear, to protect concerted activities for the
somewhat broader purpose of ‘mutual aid or protection’ as well as for the narrower purposes of
‘self-organization’ and ‘collective bargaining.’ ” (Eastex, Inc. v. NLRB, supra, 437 U.S. at p. 565,
98 S.Ct. 2505.) The broad language of the Wagner Act shields concerted activity for mutual aid
or protection by whatever means pursued, including through peaceable collective suits.


In the end, CLS Transportation's argument rests on the notion that the FAA **165  should be
interpreted to operate as a super-statute, limiting the application of both past and future enactments
in every particular. “[M]en may construe things after their fashion/Clean from the purpose of the
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things themselves.” (Shakespeare, Julius Caesar, act I, scene 3, lines 34–35.) So it is with this view
of the FAA. The text and legislative history of the Norris–LaGuardia and Wagner Acts, passed by
legislators far closer in time to the FAA than our current vantage point, show no such deference.
The right of collective action they codify need not yield.


I respectfully dissent.


All Citations


59 Cal.4th 348, 327 P.3d 129, 173 Cal.Rptr.3d 289, 199 L.R.R.M. (BNA) 3772, 164 Lab.Cas. P
61,492, 22 Wage & Hour Cas.2d (BNA) 1511, 2014 Daily Journal D.A.R. 8037
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Supreme Court of California.


Justin KIM, Plaintiff and Appellant,
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REINS INTERNATIONAL CALIFORNIA, INC., Defendant and Respondent.
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March 12, 2020


Synopsis
Background: After employee brought action against former employer alleging individual and
class claims for wage and hour violations and seeking civil penalties under Labor Code Private
Attorneys General Act (PAGA), employee settled individual claims. The Superior Court, Los
Angeles County, No. BC539194, Kenneth R. Freeman, J., granted former employer's motion for
summary adjudication because employee was no longer an “aggrieved employee” and lacked
standing to sue under PAGA. Employee appealed, and Second District Court of Appeal affirmed,
18 Cal.App.5th 1052, 227 Cal.Rptr.3d 375. The Supreme Court granted review.


Holdings: The Supreme Court, Corrigan, J., held that:


[1] as a matter of first impression, employee was an “aggrieved employee” with standing to
maintain claim for PAGA penalties, and


[2] claim preclusion did not apply.


Reversed and remanded.


Procedural Posture(s): Petition for Discretionary Review; Motion for Summary Adjudication.


West Headnotes (38)


[1] Action Statutory rights of action
Labor and Employment Actions
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An employee suing under the Private Attorneys General Act of 2004 (PAGA) does so as
the proxy or agent of the state's labor law enforcement agencies. Cal. Lab. Code § 2698
et seq.


10 Cases that cite this headnote


[2] Labor and Employment Actions
Every Private Attorneys General Act of 2004 (PAGA) claim is a dispute between an
employer and the state. Cal. Lab. Code § 2698 et seq.


[3] Labor and Employment Penalties
Civil penalties a Private Attorneys General Act of 2004 (PAGA) plaintiff may recover on
the state's behalf are distinct from the statutory damages or penalties that may be available
to employees suing for individual violations. Cal. Lab. Code § 2698 et seq.


10 Cases that cite this headnote


[4] Labor and Employment Actions
Relief under Private Attorneys General Act of 2004 (PAGA) is designed primarily to
benefit the general public, not the party bringing the action. Cal. Lab. Code § 2698 et seq.


3 Cases that cite this headnote


[5] Labor and Employment Actions
Labor and Employment Parties;  standing
A Private Attorneys General Act of 2004 (PAGA) representative action is a type of qui
tam action, conforming to all traditional criteria, except that a portion of the penalty goes
not only to the citizen bringing the suit but to all employees affected by the Labor Code
violation; the government entity on whose behalf the plaintiff files suit is always the real
party in interest. Cal. Lab. Code § 2698 et seq.


8 Cases that cite this headnote


[6] Labor and Employment Parties;  standing
Not every private citizen can serve as the state's representative in a Private Attorneys
General Act of 2004 (PAGA) action; only an aggrieved employee has PAGA standing.
Cal. Lab. Code § 2699.
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8 Cases that cite this headnote


[7] Action Persons entitled to sue
A standing requirement ensures that courts will decide only actual controversies between
parties with a sufficient interest in the subject matter of the dispute to press their case with
vigor.


2 Cases that cite this headnote


[8] Action Persons entitled to sue
When a cause of action is based on statute, standing rests on the provision's language, its
underlying purpose, and the legislative intent.


[9] Statutes Purpose and intent
In construing a statute, court's task is to ascertain the intent of the Legislature so as to
effectuate the purpose of the enactment.


1 Cases that cite this headnote


[10] Statutes Language and intent, will, purpose, or policy
In construing a statute, courts look first to the words of the statute, which are the most
reliable indications of the Legislature's intent.


1 Cases that cite this headnote


[11] Statutes Plain language;  plain, ordinary, common, or literal meaning
If the statutory language is unambiguous, then its plain meaning controls.


1 Cases that cite this headnote


[12] Statutes Extrinsic Aids to Construction
Statutes Plain, literal, or clear meaning;  ambiguity
If statutory language supports more than one reasonable construction, then court may look
to extrinsic aids, including the ostensible objects to be achieved and the legislative history.
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2 Cases that cite this headnote


[13] Labor and Employment Constitutional and Statutory Provisions
Considering the remedial nature of legislation meant to protect employees, court construes
Private Attorneys General Act of 2004 (PAGA) broadly, in favor of such protection. Cal.
Lab. Code § 2698 et seq.


1 Cases that cite this headnote


[14] Labor and Employment Parties;  standing
Employee who settled individual wage and hour claims against employer was an
“aggrieved employee” with standing to maintain claim for penalties on the state's behalf
through Private Attorneys General Act of 2004 (PAGA), even if employee had accepted
compensation for his injury. Cal. Lab. Code § 2699(c).


21 Cases that cite this headnote


[15] Statutes Defined terms;  definitional provisions
When a statute prescribes the meaning to be given to particular terms used by it, that
meaning is generally binding on the courts.


[16] Courts Previous Decisions as Controlling or as Precedents
Cases are not authority for propositions that are not considered.


3 Cases that cite this headnote


[17] Statutes Absent terms;  silence;  omissions
In construing a statute, court is careful not to add requirements to those already supplied
by the Legislature.


1 Cases that cite this headnote


[18] Statutes Absent terms;  silence;  omissions
Where the words of the statute are clear, court may not add to or alter them to accomplish
a purpose that does not appear on the face of the statute or from its legislative history.
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1 Cases that cite this headnote


[19] Labor and Employment Purpose
The Legislature's sole purpose in enacting Private Attorneys General Act of 2004
(PAGA) was to augment the limited enforcement capability of the Labor and Workforce
Development Agency by empowering employees to enforce the Labor Code as
representatives of the Agency. Cal. Lab. Code § 2698 et seq.


11 Cases that cite this headnote


[20] Labor and Employment Actions
Private Attorneys General Act of 2004 (PAGA) claim is an enforcement action between the
Labor and Workforce Development Agency (LWDA) and the employer, with the PAGA
plaintiff acting on behalf of the government; the state can deputize anyone it likes to pursue
its claim, including a plaintiff who has suffered no actual injury. Cal. Lab. Code § 2698
et seq.


14 Cases that cite this headnote


[21] Labor and Employment Penalties
Civil penalties recovered on the state's behalf in Private Attorneys General Act of 2004
(PAGA) action are intended to remediate present violations and deter future ones, not to
redress employees’ injuries. Cal. Lab. Code § 2698 et seq.


8 Cases that cite this headnote


[22] Parties Representation of class;  typicality
Parties Effect of mootness
In a class action, the representative plaintiff possesses only a single claim for relief - the
plaintiff's own; if a representative plaintiff voluntarily settles her claim, she no longer has
an interest in the class action and may lose the ability to represent the class.


9 Cases that cite this headnote


[23] Labor and Employment Parties;  standing
A representative action under Private Attorneys General Act of 2004 (PAGA) is not a class
action. Cal. Lab. Code § 2698 et seq.
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5 Cases that cite this headnote


[24] Labor and Employment Actions
There is no individual component to a Private Attorneys General Act of 2004 (PAGA)
action because every PAGA action is a representative action on behalf of the state. Cal.
Lab. Code § 2698 et seq.


10 Cases that cite this headnote


[25] Labor and Employment Actions
Plaintiffs may bring a Private Attorneys General Act of 2004 (PAGA) claim only as the
state's designated proxy, suing on behalf of all affected employees. Cal. Lab. Code § 2698
et seq.


5 Cases that cite this headnote


[26] Labor and Employment Actions
Hurdles that impede the effective prosecution of representative Private Attorneys General
Act of 2004 (PAGA) actions undermine the Legislature's objectives. Cal. Lab. Code §
2698 et seq.


[27] Statutes Statutory scheme in general
Statutes Construing together;  harmony
Court does not construe statutes in isolation, but rather reads every statute with reference
to the entire scheme of law of which it is part so that the whole may be harmonized and
retain effectiveness.


[28] Labor and Employment Parties;  standing
Labor and Employment Penalties
“Aggrieved employee” is a term of art in Private Attorneys General Act of 2004 (PAGA);
it governs not just who has standing to bring a PAGA claim, but also who may recover a
share of penalties and how those penalties are calculated. Cal. Lab. Code § 2699(f)(2),(i).
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[29] Labor and Employment Actions
Private Attorneys General Act of 2004 (PAGA) suits may be brought separately from
individual claims for relief. Cal. Lab. Code § 2699(g)(1).


3 Cases that cite this headnote


[30] Action Statutory rights of action
Administrative Law and Procedure Exclusive or original jurisdiction
When regulatory statutes provide a comprehensive scheme for enforcement by an
administrative agency, courts ordinarily conclude that the Legislature intended the
administrative remedy to be exclusive unless the statutory language or legislative history
clearly indicates an intent to create a private right of action.


[31] Constitutional Law Policy
Where the statutory language, purpose, and context all point to the same statutory
interpretation, policy arguments that the statute should have been written differently are
more appropriately addressed to the Legislature.


2 Cases that cite this headnote


[32] Res Judicata Claim preclusion in general
The claim preclusion doctrine, formerly called res judicata, prohibits a second suit between
the same parties on the same cause of action.


16 Cases that cite this headnote


[33] Res Judicata Claim preclusion in general
Claim preclusion arises if a second suit involves (1) the same cause of action (2) between
the same parties (3) after a final judgment on the merits in the first suit.


14 Cases that cite this headnote


[34] Res Judicata Retraxit
“Retraxit” describes the particular application of claim preclusion to a claim that has been
dismissed with prejudice.
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4 Cases that cite this headnote


[35] Res Judicata Involuntary dismissal or nonsuit
For claim preclusion purposes, a dismissal with prejudice is considered a “judgment on
the merits” preventing subsequent litigation between the parties on the dismissed claim.


8 Cases that cite this headnote


[36] Res Judicata Labor and Employment
Claim preclusion did not apply to employee's Private Attorneys General Act of 2004
(PAGA) claim against employer following settlement and dismissal of employee's
individual wage and hour claims; settlement specifically excluded the pending PAGA
claim, and PAGA claim was never resolved. Cal. Lab. Code § 2698 et seq.


2 Cases that cite this headnote


[37] Res Judicata Retraxit
Even as to claims that might otherwise be barred by claim preclusion, parties may by
agreement limit the legal effect of a dismissal with prejudice so that it would not constitute
a retraxit and affect their rights in a later pending action.


[38] Res Judicata Claim preclusion in general
The doctrine of claim preclusion promotes judicial economy because all claims based on
the same cause of action must be decided in a single suit; if not brought initially, they may
not be raised at a later date.


Witkin Library Reference: 3 Witkin, Summary of Cal. Law (11th ed. 2017) Agency and
Employment, § 344 [Prosecuting Civil Action.]


6 Cases that cite this headnote


**1126  ***772  Second Appellate District, Division Four, B278642, Los Angeles County
Superior Court, BC539194, Kenneth R. Freeman, Judge
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Opinion


CORRIGAN, J.


***773  *80  This case presents an issue of first impression: Do employees lose standing to pursue
a claim under the Labor Code Private Attorneys General Act of 2004 (PAGA; Lab. Code, § 2698
et seq.) 1  if they settle and dismiss their individual claims for Labor Code violations? We conclude
the answer is no. Settlement of individual claims does not strip an aggrieved employee of standing,
as the state's authorized representative, to pursue PAGA remedies.
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1 All statutory references are to the Labor Code unless otherwise stated.


I. BACKGROUND


A. Legal Overview
California's Labor Code contains a number of provisions designed to protect the health, safety, and
compensation of workers. Employers who violate these statutes may be sued by employees for
damages or statutory penalties. (See, e.g., § 203; see also Murphy v. Kenneth Cole Productions, Inc.
(2007) 40 Cal.4th 1094, 1103-1104, 56 Cal.Rptr.3d 880, 155 P.3d 284 [distinguishing wages from
statutory penalties].) Statutory penalties, including double or treble damages, provide recovery
to the plaintiff beyond actual losses incurred. (Murphy, at p. 1104, 56 Cal.Rptr.3d 880, 155 P.3d
284.) Several Labor Code statutes provide for additional civil penalties, generally paid to the state
unless otherwise provided. (E.g., § 225.5.) Before PAGA's enactment, only the state could sue for
civil penalties. (Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348, 378,
173 Cal.Rptr.3d 289, 327 P.3d 129 (Iskanian).) A few Labor Code violations are punishable as
criminal misdemeanors. (E.g., § 215.)


**1127  *81  Government enforcement proved problematic. As to criminal violations, local
prosecutors often directed their resources to other priorities. (Iskanian, supra, 59 Cal.4th at p. 379,
173 Cal.Rptr.3d 289, 327 P.3d 129.) The Labor Commissioner and other agencies were likewise
hampered in their enforcement of civil penalties by inadequate funding and staffing constraints.
(Ibid.) To facilitate broader enforcement, the Legislature enacted PAGA, authorizing “aggrieved
employees” to pursue civil penalties on the state's behalf. ( ***774  § 2699, subd. (a); see Williams
v. Superior Court (2017) 3 Cal.5th 531, 545, 220 Cal.Rptr.3d 472, 398 P.3d 69 (Williams).) “Of
the civil penalties recovered, 75 percent goes to the Labor and Workforce Development Agency,
leaving the remaining 25 percent for the ‘aggrieved employees.’ ” (Arias v. Superior Court (2009)
46 Cal.4th 969, 980-981, 95 Cal.Rptr.3d 588, 209 P.3d 923 (Arias).)


An employee seeking PAGA penalties must notify the employer and the Labor and Workforce
Development Agency (LWDA) of the specific labor violations alleged, along with the facts and
theories supporting the claim. (§ 2699.3, subd. (a)(1)(A); see Arias, supra, 46 Cal.4th at p. 981,
95 Cal.Rptr.3d 588, 209 P.3d 923.) If the agency does not investigate, does not issue a citation, or
fails to respond to the notice within 65 days, the employee may sue. (§ 2699.3, subd. (a)(2).) The
notice requirement allows the relevant state agency “to decide whether to allocate scarce resources
to an investigation.” (Williams, supra, 3 Cal.5th at p. 546, 220 Cal.Rptr.3d 472, 398 P.3d 69.)


[1]  [2]  [3]  [4]  [5] A PAGA claim is legally and conceptually different from an employee's
own suit for damages and statutory penalties. An employee suing under PAGA “does so as the
proxy or agent of the state's labor law enforcement agencies.” (Arias, supra, 46 Cal.4th at p. 986,
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95 Cal.Rptr.3d 588, 209 P.3d 923, italics added.) Every PAGA claim is “a dispute between an
employer and the state.” (Iskanian, supra, 59 Cal.4th at p. 386, 173 Cal.Rptr.3d 289, 327 P.3d
129; see id. at p. 384, 173 Cal.Rptr.3d 289, 327 P.3d 129; Arias, at p. 986, 95 Cal.Rptr.3d 588,
209 P.3d 923.) Moreover, the civil penalties a PAGA plaintiff may recover on the state's behalf
are distinct from the statutory damages or penalties that may be available to employees suing for
individual violations. (Iskanian, at p. 381, 173 Cal.Rptr.3d 289, 327 P.3d 129.) Relief under PAGA
is designed primarily to benefit the general public, not the party bringing the action. (Arias, at p.
986, 95 Cal.Rptr.3d 588, 209 P.3d 923; Brown v. Ralphs Grocery Co. (2011) 197 Cal.App.4th 489,
501, 128 Cal.Rptr.3d 854 (Brown).) “A PAGA representative action is therefore a type of qui tam
action,” conforming to all “traditional criteria, except that a portion of the penalty goes not only to
the citizen bringing the suit but to all employees affected by the Labor Code violation.” (Iskanian,
at p. 382, 173 Cal.Rptr.3d 289, 327 P.3d 129.) The “government entity on whose behalf the plaintiff
files suit is always the real party in interest.” (Ibid.)


[6] Not every private citizen can serve as the state's representative. Only an aggrieved employee
has PAGA standing. (§ 2699, subd. (a); *82  Amalgamated Transit Union, Local 1756, AFL-
CIO v. Superior Court (2009) 46 Cal.4th 993, 1003, 1005, 95 Cal.Rptr.3d 605, 209 P.3d 937
(Amalgamated Transit).) An “aggrieved employee” is defined as “any person who was employed
by the alleged violator and against whom one or more of the alleged violations was committed.” (§
2699, subd. (c); hereafter § 2699(c).) 2  We have held that employee unions lack standing to bring
PAGA claims because the associations are not “employed by” the defendants. (§ 2699(c); see
Amalgamated Transit, at pp. 1004-1005, 95 Cal.Rptr.3d 605, 209 P.3d 937.) Here, plaintiff Justin
Kim settled his own Labor Code claims against defendant Reins International California, Inc.
(Reins). The question ***775  is whether he retains standing to prosecute a representative PAGA
claim.


2 A “violation” is defined as “a failure to comply with any requirement of the code.” (§ 22.)


B. Facts of This Case
Reins operates restaurants in California and employed Kim as a “training manager,” a position it
classified as exempt from overtime laws. Kim later sued Reins in a putative class action, claiming
he and other training managers had been misclassified. The operative **1128  complaint alleged
causes of action for failure to pay wages and overtime (§ 1194); failure to provide meal and
rest breaks (§ 226.7); failure to provide accurate wage statements (§ 226, subd. (a)); waiting
time penalties (§ 203); and unfair competition (Bus. & Prof. Code, § 17200). It also sought civil
penalties under PAGA (§ 2699).


Based on an agreement Kim signed when he was hired, Reins moved to compel arbitration of the
“individual claims” for Kim's own damages. The motion also sought to dismiss the class claims
and stay the PAGA claim until arbitration was complete. Reins acknowledged that the PAGA claim
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could not be waived (see Iskanian, supra, 59 Cal.4th at pp. 382-384, 173 Cal.Rptr.3d 289, 327
P.3d 129) or arbitrated under the parties’ agreement. The court dismissed Kim's class claims and
ordered arbitration of all remaining claims except the PAGA claim and the injunctive relief portion
of the unfair competition claim. The PAGA litigation was stayed until arbitration was complete.
Several months later, Reins served a statutory offer to settle all of Kim's “individual claims” for
$20,000, attorney's fees, and costs. (See Code Civ. Proc., § 998.) Kim accepted. In exchange, Kim
dismissed his individual claims, leaving only the PAGA claim for resolution.


With the stay lifted, Reins successfully moved for summary adjudication on the ground that Kim
lacked standing. Reasoning that Kim's rights had been “completely redressed” by the settlement
and dismissal of his own claims, the court concluded Kim was no longer an “ ‘aggrieved employee’
” *83  with PAGA standing. Judgment was entered for Reins 3  and affirmed on appeal. We granted
review to determine whether Kim's settlement of individual Labor Code claims extinguished his
PAGA standing.


3 After granting the summary adjudication motion, the court dismissed the action in its entirety.
This appeal does not challenge the dismissal of Kim's previously stayed claim for injunctive
relief.


II. DISCUSSION


[7]  [8] A standing requirement ensures that “courts will decide only actual controversies between
parties with a sufficient interest in the subject matter of the dispute to press their case with
vigor.” (Common Cause v. Board of Supervisors (1989) 49 Cal.3d 432, 439, 261 Cal.Rptr. 574,
777 P.2d 610.) When, as here, a cause of action is based on statute, standing rests on the provision's
language, its underlying purpose, and the legislative intent. (See Osborne v. Yasmeh (2016) 1
Cal.App.5th 1118, 1127, 205 Cal.Rptr.3d 656.)


A. Interpretation of PAGA's Standing Provision
[9]  [10]  [11]  [12]  [13] “In construing a statute, our task is to ascertain the intent of the
Legislature so as to effectuate the purpose of the enactment. [Citation.] We look first to the words
of the statute, which are the most reliable indications of the Legislature's intent. [Citation.] We
construe the words of a statute in context, and harmonize the various parts of an enactment by
considering the provision at issue in the context of the statutory framework as a whole.” ( ***776
Cummins, Inc. v. Superior Court (2005) 36 Cal.4th 478, 487, 30 Cal.Rptr.3d 823, 115 P.3d 98.) “If
the statutory language is unambiguous, then its plain meaning controls. If, however, the language
supports more than one reasonable construction, then we may look to extrinsic aids, including the
ostensible objects to be achieved and the legislative history.” (Los Angeles County Metropolitan
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Transportation Authority v. Alameda Produce Market, LLC (2011) 52 Cal.4th 1100, 1107, 133
Cal.Rptr.3d 738, 264 P.3d 579.) Considering the remedial nature of legislation meant to protect
employees, we construe PAGA's provisions broadly, in favor of this protection. (See Williams,
supra, 3 Cal.5th at p. 548, 220 Cal.Rptr.3d 472, 398 P.3d 69; Brinker Restaurant Corp. v. Superior
Court (2012) 53 Cal.4th 1004, 1026-1027, 139 Cal.Rptr.3d 315, 273 P.3d 513.)


1. Statutory Language
[14] The plain language of section 2699(c) has only two requirements for PAGA standing.
The plaintiff must be an aggrieved employee, that is, someone “who was employed by the
alleged violator” and “against whom **1129  *84  one or more of the alleged violations was
committed.” (§ 2699(c).) Both requirements derive from readily ascertainable facts, and both are
satisfied here. Kim was employed by Reins and alleged that he personally suffered at least one
Labor Code violation on which the PAGA claim is based. Kim is thus an “aggrieved employee”
with standing to pursue penalties on the state's behalf.


Reins concedes Kim had PAGA standing when he sued but contends the standing somehow ended
when Kim settled his claims for individual relief. Reins argues PAGA standing is premised on a
plaintiff's injury. In its view, “Whether someone has representative standing under PAGA depends
on whether the employee has a continuing injury to redress via the PAGA mechanism, through
the time of judgment. ... Once the injury has been redressed through settlement, ... it is no longer
a continuing injury capable of redress through PAGA.” The argument fails because it is at odds
with the language of the statute, the statutory purpose supporting PAGA claims, and the overall
statutory scheme.


Reins contends Kim is no longer an “aggrieved employee” because he accepted compensation for
his injury. The logic here is illusive. The Legislature defined PAGA standing in terms of violations,
not injury. Kim became an aggrieved employee, and had PAGA standing, when one or more Labor
Code violations were committed against him. (See § 2699(c).) Settlement did not nullify these
violations. The remedy for a Labor Code violation, through settlement or other means, is distinct
from the fact of the violation itself. For example, employers can pay an additional hour of wages
as a remedy for failing to provide meal and rest breaks. (§ 226.7, subd. (c).) But we have held that
payment of this statutory remedy “does not excuse a section 226.7 violation.” (Kirby v. Immoos
Fire Protection, Inc. (2012) 53 Cal.4th 1244, 1256, 140 Cal.Rptr.3d 173, 274 P.3d 1160, italics
added.)


[15]  [16] Further, Reins's assertion that a PAGA plaintiff is no longer “aggrieved” once individual
claims are resolved is at odds with the Legislature's explicit definition. Section 2699(c) defines
an “aggrieved employee” as “any person who was employed by the alleged violator and against
whom one or more of the alleged violations was committed.” It does not require the employee to
claim that any economic injury resulted from the alleged violations. “ ‘ “When a statute prescribes
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the meaning to be given to particular terms used by it, that meaning is generally binding on the
courts.” ’ ” ( ***777  Security Pacific National Bank v. Wozab (1990) 51 Cal.3d 991, 998, 275
Cal.Rptr. 201, 800 P.2d 557.) *85  Reins's use of “aggrieved” as synonymous with having an
unredressed injury is at odds with the statutory definition. 4


4 Reins accords too much significance to language in our prior opinions observing that PAGA
standing requires the plaintiff to have suffered “harm” (Williams, supra, 3 Cal.5th at p. 558,
220 Cal.Rptr.3d 472, 398 P.3d 69) or “injury” (Amalgamated Transit, supra, 46 Cal.4th
at p. 1001, 95 Cal.Rptr.3d 605, 209 P.3d 937) from the employer's wrongful conduct.
Of course, “cases are not authority for propositions that are not considered.” (California
Building Industry Assn. v. State Water Resources Control Bd. (2018) 4 Cal.5th 1032, 1043,
232 Cal.Rptr.3d 64, 416 P.3d 53.) Read in context, these terms were simply shorthand for
the requirement that a PAGA representative be someone “against whom one or more of the
alleged violations was committed.” (§ 2699(c).)


[17]  [18] Reins's interpretation would add an expiration element to the statutory definition of
standing. It would expand section 2699(c) to provide that an employee who accepts a settlement
for individual damage claims is no longer aggrieved. Of course, the Legislature said no such thing.
In construing a statute, we are “ ‘careful not to add requirements to those already supplied by the
Legislature.’ ” (Ennabe v. Manosa (2014) 58 Cal.4th 697, 719, 168 Cal.Rptr.3d 440, 319 P.3d 201.)
“ ‘ “Where the words of the statute are clear, we may not add to or alter them to accomplish a
purpose that does not appear on the face of the statute or from its legislative history.” ’ ” (Ibid.;
see Vasquez v. State of California (2008) 45 Cal.4th 243, 253, 85 Cal.Rptr.3d 466, 195 P.3d 1049.)
If the Legislature intended to limit PAGA standing to employees with unresolved compensatory
claims when such claims have been alleged, it could have worded the statute accordingly. **1130
“That it did not implies no such ... requirement was intended.” (Williams, supra, 3 Cal.5th at p.
546, 220 Cal.Rptr.3d 472, 398 P.3d 69.)


The statutory language reflects that the Legislature did not intend to link PAGA standing to the
maintenance of individual claims when such claims have been alleged. An employee has PAGA
standing if “one or more of the alleged violations was committed” against him. (§ 2699(c), italics
added.) This language indicates that PAGA standing is not inextricably linked to the plaintiff's
own injury. Employees who were subjected to at least one unlawful practice have standing to
serve as PAGA representatives even if they did not personally experience each and every alleged
violation. (§ 2699(c).) This expansive approach to standing serves the state's interest in vigorous
enforcement. (See Arias, supra, 46 Cal.4th at pp. 980-981, 95 Cal.Rptr.3d 588, 209 P.3d 923.)


Consistent with our interpretation of standing, two recent decisions have concluded that a plaintiff's
inability to obtain individual relief is not necessarily fatal to the maintenance of a PAGA claim. In
Raines v. Coastal Pacific Food Distributors, Inc. (2018) 23 Cal.App.5th 667, 670, 234 Cal.Rptr.3d
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1, the plaintiff sought statutory and civil penalties for a failure to provide accurate wage statements.
(§ 226, subd. (a).) The court concluded the *86  individual claim was properly dismissed because
the plaintiff failed to show a quantifiable injury from the violation (see § 226, subd. (e)), but it was
error to dismiss the related PAGA claim because injury is not a requirement for civil penalties.
(Raines, at pp. 678-680, 234 Cal.Rptr.3d 1.) Rejecting the notion “that ‘ “no injury” amounts
to “no violation” ’ ” (id. at p. 680, 234 Cal.Rptr.3d 1), the court explained that “damages and
civil penalties have different purposes .... Damages are intended to be compensatory, to make one
whole. [Citation.] Accordingly, there must be an injury to compensate. On the other hand, ‘Civil
***778  penalties, like punitive damages, are intended to punish the wrongdoer and to deter future
misconduct.’ [Citation.] An act may be wrongful and subject to civil penalties even if it does not
result in injury.” (Id. at p. 681, 234 Cal.Rptr.3d 1.) Similarly, in Lopez v. Friant & Associates,
LLC (2017) 15 Cal.App.5th 773, 784-785, 224 Cal.Rptr.3d 1, the plaintiff's failure to satisfy the
requirements for individual relief under section 226, subdivision (e) did not defeat his PAGA claim
for civil penalties. The court observed that a PAGA claim is not “derivative of, or dependent on”
an individual claim for relief. (Lopez, at p. 786, 224 Cal.Rptr.3d 1.)


2. Statutory Purpose
[19]  [20]  [21] As noted, PAGA claims are different from conventional civil suits. The
Legislature's sole purpose in enacting PAGA was “to augment the limited enforcement capability
of the [LWDA] by empowering employees to enforce the Labor Code as representatives of the
Agency.” (Iskanian, supra, 59 Cal.4th at p. 383, 173 Cal.Rptr.3d 289, 327 P.3d 129; see id. at pp.
388-389, 173 Cal.Rptr.3d 289, 327 P.3d 129.) Accordingly, a PAGA claim is an enforcement action
between the LWDA and the employer, with the PAGA plaintiff acting on behalf of the government.
(Id. at pp. 382-384, 173 Cal.Rptr.3d 289, 327 P.3d 129.) The state can deputize anyone it likes
to pursue its claim, including a plaintiff who has suffered no actual injury. (See id. at p. 382,
173 Cal.Rptr.3d 289, 327 P.3d 129.) Moreover, civil penalties recovered on the state's behalf are
intended to “remediate present violations and deter future ones,” not to redress employees’ injuries.
(Williams, supra, 3 Cal.5th at p. 546, 220 Cal.Rptr.3d 472, 398 P.3d 69; see Iskanian, at p. 381, 173
Cal.Rptr.3d 289, 327 P.3d 129; Brown, supra, 197 Cal.App.4th at p. 501, 128 Cal.Rptr.3d 854.)


[22]  [23]  [24]  [25] Although representative in nature, a PAGA claim is not simply a collection
of individual claims for relief, and so is different from a class action. The latter is a procedural
device for aggregating claims “when the parties are numerous, and it is impracticable to bring them
all before the court.” (Code Civ. Proc., § 382.) In a class action, the “representative plaintiff still
possesses only a single claim for relief—the plaintiff's own.” (Watkins v. Wachovia Corp. (2009)
172 Cal.App.4th 1576, 1589, 92 Cal.Rptr.3d 409 (Watkins).) If a representative plaintiff voluntarily
**1131  settles her claim, she no longer has an interest in the class action and may lose the ability to
represent *87  the class. 5  (Watkins, at p. 1592, 92 Cal.Rptr.3d 409; see Wallace v. GEICO General
Ins. Co., supra, 183 Cal.App.4th at pp. 1400-1401, 108 Cal.Rptr.3d 375.) “But a representative
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action under PAGA is not a class action.” (Huff v. Securitas Security Services USA, Inc. (2018) 23
Cal.App.5th 745, 757, 233 Cal.Rptr.3d 502 (Huff).) There is no individual component to a PAGA
action because “ ‘every PAGA action ... is a representative action on ***779  behalf of the state.’
” (Iskanian, supra, 59 Cal.4th at p. 387, 173 Cal.Rptr.3d 289, 327 P.3d 129.) Plaintiffs may bring
a PAGA claim only as the state's designated proxy, suing on behalf of all affected employees. (See
Arias, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923; Reyes v. Macy's, Inc. (2011)
202 Cal.App.4th 1119, 1123-1124, 135 Cal.Rptr.3d 832.)


5 Courts have distinguished between voluntary and involuntary settlements as a means of
addressing the “pick off” problem. The problem arises when a defendant pays the full
amount of the named plaintiff's individual claim, then seeks dismissal of the class action
on the ground that the named plaintiff is no longer part of the class. (Watkins, supra,
172 Cal.App.4th at p. 1589, 92 Cal.Rptr.3d 409.) By this tactic, “the defendant seeks
to avoid exposure to the class action by ‘picking off’ the named plaintiff, sometimes ...
serially.” (Ibid.) However, both California and federal courts “have concluded that the
involuntary receipt of relief does not, of itself, prevent the class plaintiff from continuing as
a class representative.” (Id. at p. 1590, 92 Cal.Rptr.3d 409; see Deposit Guaranty Nat. Bank
v. Roper (1980) 445 U.S. 326, 332-333, 339, 100 S.Ct. 1166, 63 L.Ed.2d 427; Wallace v.
GEICO General Ins. Co. (2010) 183 Cal.App.4th 1390, 1398-1399, 108 Cal.Rptr.3d 375.)


[26] Reins's injury-based view of standing would deprive many employees of the ability to
prosecute PAGA claims, contrary to the statute's purpose to ensure effective code enforcement.
“Hurdles that impede the effective prosecution of representative PAGA actions undermine the
Legislature's objectives.” (Williams, supra, 3 Cal.5th at p. 548, 220 Cal.Rptr.3d 472, 398 P.3d 69.)


3. Statutory Context
[27] Reins's interpretation also runs counter to the broader statutory scheme. (See Poole v. Orange
County Fire Authority (2015) 61 Cal.4th 1378, 1384-1385, 191 Cal.Rptr.3d 551, 354 P.3d 346.) “
‘[W]e do not construe statutes in isolation, but rather read every statute “with reference to the entire
scheme of law of which it is part so that the whole may be harmonized and retain effectiveness.”
’ ” (Horwich v. Superior Court (1999) 21 Cal.4th 272, 276, 87 Cal.Rptr.2d 222, 980 P.2d 927.)


a. Other PAGA Provisions


[28] “Aggrieved employee” is a term of art in PAGA. It governs not just who has standing to
bring a PAGA claim, but also who may recover a share of penalties and how those penalties are
calculated. Reins's interpretation of the term would seriously impair the state's ability to collect
and distribute civil penalties under these provisions.
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*88  Section 2699, subdivision (f)(2) calculates the amount of civil penalties based on the number
of violations per pay period “for each aggrieved employee.” If plaintiffs who settle individual
claims are no longer considered “aggrieved employees,” as Reins asserts, violations against them
would no longer be included in this calculation. As a result, the state's recovery in future PAGA
suits, or through its own suit, would be diminished. Employers could potentially avoid paying
any penalties to the state simply by settling with the individual employees. And these individual
settlements would not be subject to the safeguards of PAGA settlements, which require notice to
the LWDA and court oversight. (See § 2699, subd. (l)(2).)


Additionally, because section 2699, subdivision (i) provides that 25 percent of civil penalties
recovered are to be distributed to “aggrieved employees,” plaintiffs who settle individual claims
would not be eligible to receive a share of penalties, even if their settlements specifically excluded
compensation for civil penalties that would otherwise be due. Thus, beyond considerations of
standing, Reins's interpretation would allow employers to reduce their liability for civil penalties,
without state oversight and contrary to PAGA's goal of strengthening Labor **1132  Code
enforcement. (See Arias, supra, 46 Cal.4th at p. 980, 95 Cal.Rptr.3d 588, 209 P.3d 923.)


b. Stand-alone PAGA Claims


[29] Reins's suggestion that Kim must maintain his individual claim for relief to retain PAGA
standing also conflicts with plaintiffs’ recognized ability to bring stand-alone PAGA claims.
Section 2699, subdivision (g)(1) states that “[n]othing in this part shall operate to limit an
employee's right to pursue or recover other remedies available under state or federal law, either
separately or concurrently with an action taken under this part” (italics added). This provision
expressly authorizes PAGA suits ***780  brought “separately” from individual claims for relief.
(§ 2699, subd. (g)(1).) Indeed, many PAGA actions consist of a single cause of action seeking
civil penalties. Appellate courts have rejected efforts to split PAGA claims into individual
and representative components. (See, e.g., Zakaryan v. The Men's Wearhouse, Inc. (2019) 33
Cal.App.5th 659, 671-672, 245 Cal.Rptr.3d 333, disapproved on another ground in ZB, N.A. v.
Superior Court (2019) 8 Cal.5th 175, 196, fn. 8, 252 Cal.Rptr.3d 228, 448 P.3d 239; Perez v. U-
Haul Co. of California (2016) 3 Cal.App.5th 408, 420-421, 207 Cal.Rptr.3d 605.) Standing for
these PAGA-only cases cannot be dependent on the maintenance of an individual claim because
individual relief has not been sought.


*89  c. Penalty Provisions Without a Private Right of Action
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[30] Premising PAGA standing on the existence of an unredressed injury would also be
inconsistent with numerous Labor Code statutes that impose civil penalties without affording
a private right of action. The Legislature authorized PAGA actions for a broad range of Labor
Code violations. (See § 2699.5.) While these statutes all describe prohibited conduct, many do
not authorize individual damage suits by employees. “ ‘[W]hen regulatory statutes provide a
comprehensive scheme for enforcement by an administrative agency,’ ” as with the Labor Code, “
‘courts ordinarily conclude that the Legislature intended the administrative remedy to be exclusive
unless the statutory language or legislative history clearly indicates an intent to create a private
right of action.’ ” (Thurman v. Bayshore Transit Management, Inc. (2012) 203 Cal.App.4th 1112,
1132, 138 Cal.Rptr.3d 130, disapproved on another ground in ZB, N.A. v. Superior Court, supra,
8 Cal.5th at p. 196, fn. 8, 252 Cal.Rptr.3d 228, 448 P.3d 239.) Decisions examining specific
Labor Code provisions enforceable under PAGA have frequently concluded that the statutes in
question do not support a private right to sue. Lu v. Hawaiian Gardens Casino, Inc. (2010) 50
Cal.4th 592, 601, 113 Cal.Rptr.3d 498, 236 P.3d 346, for example, held there is no private right of
action under section 351, which prohibits employers from taking employees’ tips. (Lu, at p. 601,
113 Cal.Rptr.3d 498, 236 P.3d 346.) Nor can employees misclassified as independent contractors
sue for relief directly under section 226.8. (Noe v. Superior Court (2015) 237 Cal.App.4th 316,
337-341, 187 Cal.Rptr.3d 836; cf. Thurman, at p. 1132, 138 Cal.Rptr.3d 130 [no private right of
action for employees to enforce an Industrial Welfare Commission wage order].) Most recently,
we concluded employees have no private right of action to pursue unpaid wages under section
558. (ZB, at p. 188, 252 Cal.Rptr.3d 228, 448 P.3d 239.)


The availability of civil penalties for statutes that provide no individual relief highlights the flaw in
Reins's conception of PAGA standing. In Reins's view, PAGA standing requires that the plaintiff
have an unredressed injury. But plaintiffs cannot address a claimed injury by private suit unless
the statute permits it. The concept of injury is especially inapposite in this context. Requiring
the existence of an unredressed injury to support standing would be problematic for PAGA suits
to enforce the many Labor Code statutes that do not create a private right to sue. Indeed, the
very reason the Legislature enacted PAGA was to enhance enforcement of provisions punishable
only through government-initiated proceedings. (See Iskanian, supra, 59 Cal.4th at p. 379, 173
Cal.Rptr.3d 289, 327 P.3d 129; Arias, supra, 46 Cal.4th at pp. 980-981, 95 Cal.Rptr.3d 588, 209
P.3d 923.) Reins's formulation ***781  of standing would contravene this remedial purpose.


**1133  *90  4. Legislative History
[31] Although the meaning of PAGA's standing requirement is plain, the parties have advanced
several arguments based on legislative history. An examination of these matters further supports
our conclusion that PAGA standing is not lost when representatives settle their claims for
individual relief. 6
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6 The parties and amici curiae also assert numerous policy arguments. However, we are called
upon to interpret section 2699(c) as written. Where, as here, the statutory language, purpose,
and context all point to the same interpretation, policy arguments that the statute should have
been written differently are more appropriately addressed to the Legislature.


The original draft of the bill that enacted PAGA authorized the recovery of civil penalties by an
“aggrieved employee” but did not define that term. (Sen. Bill No. 796 (2003-2004 Reg. Sess.) as
introduced Feb. 21, 2003.) Employer groups objected that PAGA would be vulnerable to the same
abuses recently exposed under the Unfair Competition Law (UCL; Bus. & Prof. Code, § 17200 et
seq.). (See Sen. Judiciary Com., Analysis of Sen. Bill No. 796 (2003-2004 Reg. Sess.) as amended
Apr. 22, 2003, p. 7 (Senate Judiciary Committee Analysis).) “California law previously authorized
any person acting for the general public to sue for relief from unfair competition.” (Californians
for Disability Rights v. Mervyn's, LLC (2006) 39 Cal.4th 223, 227, 46 Cal.Rptr.3d 57, 138 P.3d
207 (Californians for Disability Rights).) However, some private attorneys had “exploited the
generous standing requirement of the UCL” by filing “ ‘shakedown’ suits to extort money from
small businesses” for minor or technical violations where no client had suffered an actual injury. (In
re Tobacco II Cases (2009) 46 Cal.4th 298, 316, 93 Cal.Rptr.3d 559, 207 P.3d 20; see Californians
for Disability Rights, at p. 228, 46 Cal.Rptr.3d 57, 138 P.3d 207.) In response to this practice
and to ensure that PAGA suits could not be brought by “persons who suffered no harm from the
alleged wrongful act” (Sen. Judiciary Com. Analysis, p. 7), the sponsors added the definition of
“aggrieved employee” that now appears in section 2699(c). (See Sen. Amend. to Sen. Bill No. 796
(2003-2004 Reg. Sess.) May 1, 2003, § 2; Sen. Judiciary Com. Analysis, pp. 7-8; Assem. Com.
on Judiciary, Analysis of Sen. Bill No. 796 (2003-2004 Reg. Sess.) as amended May 12, 2003,
p. 4; Assem. Com. on Labor and Employment, Analysis of Sen. Bill No. 796 (2003-2004 Reg.
Sess.) as amended July 2, 2003, p. 4.)


Reins and its supporting amici curiae contend this history illustrates a legislative intent to restrict
PAGA standing to plaintiffs with some “redressable injury.” It is apparent that PAGA's standing
requirement was meant to be a departure from the “general public” (Californians for Disability
Rights, supra, 39 Cal.4th at p. 227, 46 Cal.Rptr.3d 57, 138 P.3d 207) standing originally allowed
under the UCL. However, Reins reads too much into this objective. Nothing in the legislative
history suggests the Legislature intended to make PAGA standing dependent *91  on the existence
of an unredressed injury, or the maintenance of a separate, unresolved claim. Such a condition
would have severely curtailed PAGA's availability to police Labor Code violations because, as
noted, many provisions do not create private rights of action or require an allegation of quantifiable
injury. Instead, true to PAGA's remedial purpose, the Legislature conferred fairly broad standing
on all plaintiffs who were employed by the violator ***782  and subjected to at least one alleged
violation. Reins's narrower construction would thwart the Legislature's clear intent to deputize
employees to pursue sanctions on the state's behalf. (See Iskanian, supra, 59 Cal.4th at p. 388, 173
Cal.Rptr.3d 289, 327 P.3d 129; Huff, supra, 23 Cal.App.5th at p. 756, 233 Cal.Rptr.3d 502.)
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B. Preclusive Effect of an Individual Claim's Dismissal
Apart from its statutory interpretation arguments, Reins also contends principles of claim
preclusion and retraxit bar Kim from litigating the PAGA claim. Not so.


[32]  [33]  [34]  [35] The claim preclusion doctrine, formerly called res judicata, “prohibits a
second suit between the same parties on the same cause of action.” (Boeken v. Philip Morris USA,
Inc. (2010) 48 Cal.4th 788, 792, 108 Cal.Rptr.3d 806, 230 P.3d 342 (Boeken).) “Claim preclusion
arises if a second suit involves **1134  (1) the same cause of action (2) between the same parties
(3) after a final judgment on the merits in the first suit.” (DKN Holdings LLC v. Faerber (2015) 61
Cal.4th 813, 824, 189 Cal.Rptr.3d 809, 352 P.3d 378 (DKN Holdings).) “Retraxit” describes the
particular application of claim preclusion to a claim that has been dismissed with prejudice. (See
Rice v. Crow (2000) 81 Cal.App.4th 725, 733-734, 97 Cal.Rptr.2d 110.) A dismissal with prejudice
is considered a judgment on the merits preventing subsequent litigation between the parties on
the dismissed claim. (Federal Home Loan Bank of San Francisco v. Countrywide Financial Corp.
(2013) 214 Cal.App.4th 1520, 1527, 154 Cal.Rptr.3d 873; Torrey Pines Bank v. Superior Court
(1989) 216 Cal.App.3d 813, 820, 265 Cal.Rptr. 217.)


[36]  [37] It is unnecessary to address the preclusion elements in detail because Kim's settlement
specifically excluded the pending PAGA claim. Even as to claims that might otherwise be barred,
“ ‘parties may by agreement limit the legal effect of a dismissal with prejudice so that it would
not constitute a retraxit and affect their rights in a later pending action.’ ” (Legendary Investors
Group No. 1, LLC v. Niemann (2014) 224 Cal.App.4th 1407, 1411, 169 Cal.Rptr.3d 787.) Where a
settlement agreement expressly excludes certain claims, the resulting dismissal does not preclude
further litigation on the *92  excluded claim. (See ibid.) Reins's preclusion argument stumbles at
this threshold and is inconsistent with the very agreement it made. 7


7 Reins's conduct below is troubling. Reins conceded Kim's PAGA claim had to be stayed in
superior court while the other claims were arbitrated. It then settled the arbitrable claims with
an offer that encompassed only Kim's “individual claims.” Indeed, Reins's one-page offer
mentions Kim's individual claims three times. When Kim returned to court to litigate the
PAGA claim, which the parties had specifically carved out of the settlement, Reins argued
Kim had lost standing. Even if Reins's prior conduct did not amount to an estoppel, this
turnabout was hardly fair play. Moreover, Reins made its settlement offer pursuant to Code
of Civil Procedure section 998. If Kim had rejected the offer and failed to obtain a more
favorable award in arbitration, he would have been liable for his own costs and all costs Reins
incurred after making the offer. (Code Civ. Proc., § 998, subd. (c)(1).) Under the arguments
Reins now advances, section 998 offers would present employees like Kim with a Hobson's
choice: either reject the offer and risk incurring substantial liability for costs or accept the
offer and lose the ability to pursue the PAGA claim.
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[38] Moreover, Reins attempts to apply preclusion principles to claims within the same lawsuit, yet
we have consistently described claim preclusion as a bar to claims brought in a “second suit.” (E.g.,
DKN Holdings, supra, 61 Cal.4th at p. 824, 189 Cal.Rptr.3d 809, 352 P.3d 378; ***783  Boeken,
supra, 48 Cal.4th at p. 792, 108 Cal.Rptr.3d 806, 230 P.3d 342; Mycogen Corp. v. Monsanto Co.
(2002) 28 Cal.4th 888, 896, 123 Cal.Rptr.2d 432, 51 P.3d 297.) The doctrine “promotes judicial
economy” because “all claims based on the same cause of action must be decided in a single suit;
if not brought initially, they may not be raised at a later date.” (Mycogen Corp., at p. 897, 123
Cal.Rptr.2d 432, 51 P.3d 297.) Kim did not attempt to split his claims against Reins or relitigate
claims that had been previously resolved. His single complaint encompassed seven causes of
action. The six claims for specific Labor Code violations were bifurcated and sent to arbitration at
Reins's own urging. The seventh claim seeking PAGA penalties was stayed pending completion
of the arbitration. The PAGA claim was never resolved. Indeed, consistent with the settlement
agreement, Kim's request for dismissal of the individual claims specified that “Cause of Action
Seven for penalties pursuant to Lab. Code § 2699 et seq. (‘PAGA’) for the underlying violations ...
shall remain.” Reins cites no authority, and we are aware of none, holding that the resolution of
some claims can bar the litigation of other claims that were asserted in the same lawsuit.


Reins's reliance on Villacres v. ABM Industries Inc. (2010) 189 Cal.App.4th 562, 117 Cal.Rptr.3d
398 is likewise unavailing. In Villacres, an employer settled a class action seeking recovery for
several Labor Code violations and civil penalties under section 558. Two days after the settlement,
a class member brought a PAGA claim for penalties under additional statutes. (Villacres, at p. 569,
117 Cal.Rptr.3d 398.) The court held claim **1135  preclusion barred this second suit because the
“PAGA claims could have been raised in the prior action.” (Id. at p. 584, 117 Cal.Rptr.3d 398.)
Generally speaking, a prior judgment between the same parties “is res judicata on matters which
were raised or could have been *93  raised, on matters litigated or litigable.” (Sutphin v. Speik
(1940) 15 Cal.2d 195, 202, 99 P.2d 652.) But, even assuming Villacres was correctly decided, the
situation here is obviously distinguishable. Kim did not attempt to litigate his claims piecemeal.
He joined all claims against Reins, including one for PAGA penalties, in a single action. Claim
preclusion does not apply under these circumstances.


III. DISPOSITION


The Court of Appeal judgment is reversed, and the case is remanded to the trial court for further
proceedings on the PAGA cause of action.


Cantil-Sakauye, C. J., Chin, J., Liu, J., Cuéllar, J., Kruger, J., and Groban, J., concurred.
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75 Cal.App.5th 388
Court of Appeal, Second District, Division 4, California.


Jill LAFACE, Plaintiff and Appellant,
v.


RALPHS GROCERY COMPANY, Defendant and Respondent.


B305494
|


Filed 2/18/2022


Synopsis
Background: Employee brought a Private Attorneys General Act (PAGA) action against
employer, a grocery store, on behalf of herself and other current and former cashiers, alleging that
employer violated an Industrial Welfare Commission (IWC) wage order that required employers
to provide suitable seating. Following a bench trial, Superior Court, Los Angeles County, No.
BC632679, Patricia D. Nieto, J., 2020 WL 3096361, entered judgment in favor of employer.
Employee appealed.


Holdings: The Court of Appeal, Micon, J., sitting by assignment, held that:


[1] in a matter of apparent first impression, no right to jury trial existed for PAGA action, and


[2] grocery store employer was not required to provide its cashiers with seating under Industrial
Welfare Commission (IWC) wage order.


Affirmed.


Procedural Posture(s): On Appeal; Judgment; Demand for Jury Trial.


West Headnotes (25)


[1] Jury Nature of Cause of Action or Issue in General
Right to a jury trial in a civil action may be afforded by statute or pursuant to the state
constitution. Cal. Const. art. 1, § 16.
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[2] Jury Common law or statutory actions, in general
Although the state legislature may grant a right to a jury trial where state constitution does
not require it, the legislature's decision to expressly deny that right is trumped where a
constitutional right exists. Cal. Const. art. 1, § 16.


[3] Appeal and Error Right to jury trial
Whether a jury trial right exists under state constitution for a civil action is issue of law
subject to de novo review. Cal. Const. art. 1, § 16.


[4] Jury Common law or statutory actions, in general
It is substance of cause action, not its title or form, that is controlling in determining
whether a right to jury trial was afforded in common-law actions at law that were triable
by jury in 1850, in evaluating whether the state constitution affords a right to a jury trial
in a civil action. Cal. Const. art. 1, § 16.


[5] Jury Common law or statutory actions, in general
In determining whether right to a jury trial was afforded in common-law actions at law
that were triable by jury in 1850, for purpose of evaluating whether the state constitution
affords a right to jury trial in a particular case, the court looks to the gist of the action:
whether nature of rights involved and facts of particular case show that it is legal and
therefore cognizable at law. Cal. Const. art. 1, § 16.


[6] Jury Common law or statutory actions, in general
Because the state constitutional right to a jury trial is broadly construed, it applies to newer
causes of action that are of like nature or of same class as a pre-1850 common law cause
of action. Cal. Const. art. 1, § 16.


[7] Labor and Employment Actions
A Private Attorneys General Act (PAGA) action is legally and conceptually different from
an employee's own suit for damages and statutory penalties; an employee suing under
PAGA does so as the proxy or agent of the state's labor law enforcement agencies. Cal.
Lab. Code § 2698 et seq.
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1 Cases that cite this headnote


[8] Labor and Employment Actions
Labor and Employment Penalties
The civil penalties a plaintiff may recover on the state's behalf under the Private Attorneys
General Act (PAGA) are distinct from the statutory damages or penalties that may be
available to employees suing for individual violations. Cal. Lab. Code § 2698 et seq.


[9] Labor and Employment Actions
A Private Attorneys General Act (PAGA) action is type of qui tam action, except that a
portion of penalty recovered goes to all employees affected by the Labor Code violation;
the state agency on whose behalf the suit is prosecuted always remains a real party in
interest. Cal. Lab. Code § 2698 et seq.


[10] Labor and Employment Actions
The Private Attorneys General Act (PAGA) authorizes representative action only for
purpose of seeking statutory penalties for Labor Code violations and such an action to
recover civil penalties is fundamentally a law enforcement action designed to protect the
public and not to benefit private parties. Cal. Lab. Code § 2698 et seq.


1 Cases that cite this headnote


[11] Labor and Employment Actions
A Private Attorneys General Act (PAGA) action functions as a substitute for an action
brought by the government itself. Cal. Lab. Code § 2698 et seq.


[12] Alternative Dispute Resolution Employment disputes
A Private Attorneys General Act (PAGA) action lies outside the coverage of the Federal
Arbitration Act (FAA) because it is not a dispute between an employer and an employee
arising out of their contractual relationship; rather, it is a dispute between an employer and
the state. 9 U.S.C.A. § 1 et seq.; Cal. Lab. Code § 2698 et seq.



http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I6f3a9650910411ecbc37c6bd7c407690&headnoteId=205559928900820220404100914&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2192/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2203/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2698&originatingDoc=I6f3a9650910411ecbc37c6bd7c407690&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2192/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2698&originatingDoc=I6f3a9650910411ecbc37c6bd7c407690&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2192/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2698&originatingDoc=I6f3a9650910411ecbc37c6bd7c407690&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I6f3a9650910411ecbc37c6bd7c407690&headnoteId=205559928901120220404100914&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2192/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2698&originatingDoc=I6f3a9650910411ecbc37c6bd7c407690&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/25T/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/25Tk124/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=9USCAS1&originatingDoc=I6f3a9650910411ecbc37c6bd7c407690&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2698&originatingDoc=I6f3a9650910411ecbc37c6bd7c407690&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





LaFace v. Ralphs Grocery Co., 75 Cal.App.5th 388 (2022)
290 Cal.Rptr.3d 447, 22 Cal. Daily Op. Serv. 1974, 2022 Daily Journal D.A.R. 1725


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


[13] Labor and Employment Actions
Private Attorneys General Act (PAGA) actions are representative actions brought by
employees against employers on behalf of the state. Cal. Lab. Code § 2698 et seq.


[14] Labor and Employment Actions
A Private Attorneys General Act (PAGA) action is administrative enforcement action
conducted in court on behalf of the state by aggrieved employee who possesses the same
legal right and interest as state. Cal. Lab. Code § 2698 et seq.


1 Cases that cite this headnote


[15] Administrative Law and Procedure Hearing
Administrative agencies may hold hearings to adjudicate issues that fall within the scope
of their primary and legitimate regulatory purposes so long as they are authorized to do
so by statute.


[16] Water Law Penalties
The legal remedy of damages sought under the Safe Drinking Water and Toxic
Enforcement Act by way of civil penalties is subject to equitable principles through
consideration of several factors listed in the statute. Cal. Health & Safety Code §§ 25249.5,
25249.7(c).


[17] Jury Employment and labor relations cases
No right to jury trial exists for Private Attorneys General Act (PAGA) actions. Cal. Const.
art. 1, § 16; Cal. Lab. Code § 2698 et seq.


[18] Jury Application of constitutional provisions in general
The nature of the remedy sought is an important, but not controlling, factor in determining
whether a civil action is at law or in equity, for purpose of evaluating whether the state
constitution grants a right to a jury trial in the action. Cal. Const. art. 1, § 16.
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[19] Jury Legal or Equitable Actions or Issues
The general proposition that actions at law are triable to juries is not an absolute rule. Cal.
Const. art. 1, § 16.


[20] Labor and Employment General duty
Grocery store employer was not required to provide its cashiers with seating under
Industrial Welfare Commission (IWC) wage order that required employers to provide
suitable seating for all employees when seating would not interfere with employees' active
duties that required standing; when not checking out customers, cashiers were expected
to clean, restock, assist in other departments, or fish for customers, there was no showing
that such expectations were unreasonable, and sitting when cashiers had no customers in
their checkout lines would interfere with the performance of their other expected duties.
Cal. Code Regs. tit. 8, § 11070(14).


[21] Labor and Employment Construction and operation
Industrial Welfare Commission (IWC) wage orders are legislative regulations that are
liberally construed to protect and benefit employees.


[22] Labor and Employment Construction and operation
When the validity and application of an Industrial Welfare Commission (IWC) wage order
are conceded and the question is only one of interpretation, the usual rules of statutory
interpretation apply.


[23] Labor and Employment Construction and operation
In interpreting an Industrial Welfare Commission (IWC) wage order, courts examine the
language of the order, giving it a plain and commonsense meaning; if the language is clear,
courts must generally follow its plain meaning.


[24] Appeal and Error Wages, hours, and working conditions
To the extent that the evidence in a labor dispute concerning the application of an Industrial
Welfare Commission (IWC) wage order might be viewed as conflicting, the appellate court



http://www.westlaw.com/Browse/Home/KeyNumber/230/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/230k13/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S16&originatingDoc=I6f3a9650910411ecbc37c6bd7c407690&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S16&originatingDoc=I6f3a9650910411ecbc37c6bd7c407690&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2577/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=8CAADCS11070&originatingDoc=I6f3a9650910411ecbc37c6bd7c407690&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2350(3)/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2350(3)/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/231Hk2350(3)/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/30k3759/View.html?docGuid=I6f3a9650910411ecbc37c6bd7c407690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





LaFace v. Ralphs Grocery Co., 75 Cal.App.5th 388 (2022)
290 Cal.Rptr.3d 447, 22 Cal. Daily Op. Serv. 1974, 2022 Daily Journal D.A.R. 1725


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


reviews the trial court's factual findings under the substantial evidence standard, resolving
all conflicts, and drawing all inferences in favor of the judgment.


[25] Appeal and Error Against Weight of Evidence
Where the issue on appeal turns on a failure of proof at trial, the question for a reviewing
court becomes whether the evidence compels a finding in favor of the appellant as a matter
of law.


**449  APPEAL from a judgment of the Superior Court of Los Angeles County, Patricia Nieto,
Judge. Affirmed. (Los Angeles County Super. Ct. No. BC632679)
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Opinion


MICON, J. *


* Judge of the Los Angeles County Superior Court, assigned by the Chief Justice pursuant to
article VI, section 6 of the California Constitution.


**450  *391  Plaintiff Jill La Face appeals from the judgment entered following a bench trial in
her representative action against Ralphs Grocery Company under the Private Attorneys General
Act seeking civil penalties for alleged violations of labor law workplace seating requirements. We
reject her contention that she was entitled to a jury trial and affirm the trial court's finding that
Ralphs was not required to provide seating for its cashiers.
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*392  FACTS AND PROCEDURAL HISTORY 1


1 Plaintiff and appellant Jill La Face died while this appeal was pending and before her
appellant's reply brief could be filed. Appellant's counsel filed a reply brief on her behalf,
prompting both respondent's motion to strike the reply brief and a motion by appellant's
counsel to substitute another former Ralphs employee as the appellant. (Cal. Rules of Court,
rule 8.36.) Rather than determine whether substitution is permissible in this type of action, we
exercise our discretion to consider the reply brief and decide the appeal on its merits because
it presents a continuing issue of public interest. (Conservatorship of Wendland (2001) 26
Cal.4th 519, 524, fn. 1, 110 Cal.Rptr.2d 412, 28 P.3d 151; People v. Nottoli (2011) 199
Cal.App.4th 531, 535, fn. 3, 130 Cal.Rptr.3d 884; Dority v. Superior Court (1983) 145
Cal.App.3d 273, 276, 193 Cal.Rptr. 288.) Accordingly, we deny respondent's motion to strike
the reply brief and deny without prejudice the motion to substitute in a new appellant on the
ground that it is now moot.


The Private Attorneys General Act (Lab. Code, § 2698, et seq. (PAGA)) allows employees to bring
a civil action for penalties against their employer on behalf of themselves and other current and
former “aggrieved” employees for Labor Code-related violations. 2  (§ 2699, subds. (a), (f).)


2 All further undesignated section references are to the Labor Code.


Appellant Jill La Face worked as a cashier at a store owned by respondent Ralphs Grocery
Company. She brought a PAGA action against Ralphs on behalf of herself and other current and
former Ralphs cashiers, alleging that Ralphs violated an Industrial Welfare Commission (IWC)
wage order that required employers to provide suitable seating when the nature of the work
reasonably permitted the use of seats, or, for a job where standing was required, to provide seating
for employee use when their use did not interfere with an employee's duties. 3


3 Only the latter portion of appellant's PAGA claim is at issue on appeal.


The trial court set the matter for a jury trial but later granted Ralphs's motion for a bench trial after
finding that PAGA actions were equitable in nature and were therefore not triable to a jury. 4  A
12-day bench trial was held between November and December 2019, where ergonomics experts
and Ralphs employees and supervisors testified for both sides. The trial court found that Ralphs
had not violated the applicable wage order because the evidence **451  showed that even when
lulls occurred in a cashier's primary duties, the cashiers were still required to move about the store
fulfilling various other tasks. 5
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4 Ralphs also contended that appellant had waived her right to a jury trial by not posting her
jury fees on time. (Code Civ. Proc., § 631, subd. (f)(5).) The trial court did not address this
issue when it ordered a bench trial and, given our holding that there is no jury trial right
here, neither will we.


5 We will discuss the law and facts concerning the merits of appellant's claim in detail in
section B. of our Discussion.


*393  DISCUSSION


A. The Right to a Jury Trial


1. PAGA
California's Labor Code includes numerous statutes “designed to protect the health, safety, and
compensation of workers.” (Kim v. Reins International California, Inc. (2020) 9 Cal.5th 73,
80, 259 Cal.Rptr.3d 769, 459 P.3d 1123 (Kim).) Some statutes allow employees to sue for
damages, typically in the form of wage compensation. (See, e.g., § 1194.) Others allow the Labor
Commissioner to issue citations and bring administrative proceedings to recover lost wages on
behalf of affected employees or to impose regulatory penalties for various forms of employer
misconduct. (See, e.g., § 225.5.) Others vest the right to assess and recover statutory penalties in
the Labor Commissioner only. (See, e.g., § 226.3.)


The Labor Commissioner's ability to enforce these provisions was hampered by several factors.
Some code sections were designated as misdemeanors, as to which no penalties attached. Others
included penalty provisions, but a shortage of government resources hampered enforcement. (See
Kim, supra, 9 Cal.5th at p. 81, 259 Cal.Rptr.3d 769, 459 P.3d 1123; Iskanian v. CLS Transportation
Los Angeles, LLC (2014) 59 Cal.4th 348, 379, 173 Cal.Rptr.3d 289, 327 P.3d 129 (Iskanian).) The
Legislature enacted PAGA in 2003 to address these issues by adding penalties in specified amounts
for statutes that did not provide for them, with penalties remaining in the amounts statutorily set
for other provisions. (Iskanian, supra, 59 Cal.4th at p. 379, 173 Cal.Rptr.3d 289, 327 P.3d 129;
§ 2699, subds. (a), (f) & (g).) 6


6 Given that PAGA has been in effect more than 18 years, we are surprised that it took so long
for the jury trial issue to present itself for appellate review.


PAGA provides that, “[n]otwithstanding any other provision of law, any provision of this code
that provides for a civil penalty to be assessed and collected by the Labor Workforce Development
Agency [(LWDA)] or any of its departments, divisions, commissions, boards, agencies, or
employees, for a violation of this code, may, as an alternative, be recovered through a civil action
brought by an aggrieved employee on behalf of himself or herself and other current or former
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employees pursuant to the procedures specified in Section 2699.3.” (§ 2699, subd. (a).) The same
is true of aggrieved employees seeking PAGA relief based on Labor Code statutes that do not
provide for civil penalties. (§ 2699, subds. (f), (g).)


Penalties recovered in a PAGA action are divided between the state and all employees on whose
behalf the action was maintained, with 75 percent going *394  to the state and the rest divided
among the aggrieved employees. (§ 2699, subd. (i).) Whenever the LWDA or any of its constituent
organizations has discretion to assess a civil penalty, “a court is authorized to exercise the same
discretion, subject to the same limitations and conditions, to assess a civil penalty.” (§ 2699, subd.
(e)(1).) In any PAGA action, however, whether under a statute that provides for a penalty or one that
does not, “a court may award a lesser amount than the maximum civil penalty amounts specified
by this part if, based on the facts and circumstances of the particular **452  case, to do otherwise
would result in an award that is unjust, arbitrary and oppressive, or confiscatory.” (§ 2699, subd.
(e)(2).)


Section 2699.3 sets forth the procedures to be followed to pursue a PAGA action. Before
commencing a PAGA action, the would-be plaintiff must give notice to the LWDA, and no action
can be brought until the LWDA either notifies the plaintiff that it does not intend to investigate
the claim, or 60 days have passed without such notice being given. Actions based on PAGA code
violations not listed in section 2699.5 are also subject to being cured by the employer against
whom the PAGA action is proposed. (§§ 2699.3, subds. (a)(c); 2699.5.)


2. Determining the Right to a Jury Trial In Civil Cases
[1]  [2] Under California law, the right to a jury trial may be afforded by statute or pursuant to
Article I, section 16 of the California Constitution. (Nationwide Biweekly Administration, Inc.
v. Superior Court of Alameda County (2020) 9 Cal.5th 279, 296-297, 261 Cal.Rptr.3d 713, 462
P.3d 461 (Nationwide Biweekly).) Although the Legislature may grant that right where the state
constitution does not require it, the Legislature's decision to expressly deny that right is trumped
where the constitutional right exists. 7  (Id. at p. 297, 261 Cal.Rptr.3d 713, 462 P.3d 461.)


7 Both parties seem to agree that PAGA does not confer a right to jury trial and that our inquiry
is limited to whether the constitutional jury trial right exists. Ralphs also contends that the
Legislature intended PAGA actions be tried to the courts, pointing to language in the statute
that expressly allocates to the courts the discretion to assess penalties or to reduce the amount
of penalties. We agree with Ralphs that this at least suggests the Legislature intended that
PAGA actions be tried to the courts, not juries. (Nationwide Biweekly, supra, 9 Cal.5th at p.
299, 261 Cal.Rptr.3d 713, 462 P.3d 461.) Either way, however, our inquiry turns solely on
whether the constitutional right to a jury trial exists. (Id. at p. 297, 261 Cal.Rptr.3d 713, 462
P.3d 461; Shaw v. Superior Court (2017) 2 Cal.5th 983, 994, 216 Cal.Rptr.3d 643, 393 P.3d
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98 [where language and legislative history of a statute do not indicate whether the Legislature
intended to create a jury trial right or not, the existence of a jury trial right is determined
under the state constitution].)


[3] Article I, section 16 of the California Constitution states that “[t]rial by jury is an inviolate right
and shall be secured to all....” This provision was *395  intended to preserve the right to a civil jury
trial as it existed at common law in 1850 when this section became part of the state's constitution.
(Nationwide Biweekly, supra, 9 Cal.5th at p. 315, 261 Cal.Rptr.3d 713, 462 P.3d 461, citing People
v. One 1941 Chevrolet Coupe (1951) 37 Cal.2d 283, 286-287, 231 P.2d 832 (One 1941 Chevrolet
Coupe).) That right “ ‘is a purely historical question, a fact which is to be ascertained like any other
social, political or legal fact. The right is the historical right enjoyed at the time it was guaranteed
by the Constitution.’ ” (Ibid., citation and fn. omitted.) Whether a jury trial right exists here under
the state constitution is an issue of law subject to de novo review. (Jogani v. Superior Court (2008)
165 Cal.App.4th 901, 904, 81 Cal.Rptr.3d 503.)


[4]  [5] As a general matter, therefore, the California Constitution affords a right to a jury trial
in common law actions at law that were triable by a jury in 1850, but not to suits in equity that
were not triable by a jury at that time. (C & K Engineering Contractors v. Amber Steel Co. (1978)
23 Cal.3d 1, 8-9, 151 Cal.Rptr. 323, 587 P.2d 1136.) Under this test, it is the substance of a cause
action – not its title or form – that is controlling. (Nationwide Biweekly, supra, 9 Cal.5th at p. 315,
261 Cal.Rptr.3d 713, 462 P.3d 461.) In making this evaluation we look to the gist of the action:
whether the nature of the rights involved **453  and the facts of the particular case show that it
is legal and therefore cognizable at law. (Ibid.)


At early common law, actions at law typically involved lawsuits to recover money damages for
injuries caused by breach of contract or tortious conduct. Equitable causes of action typically
sought relief such as injunctions, orders for specific performance, or the disgorgement of ill-gotten
gains, which were unavailable in actions at law. (Nationwide Biweekly, supra, 9 Cal.5th at pp.
292-293, 261 Cal.Rptr.3d 713, 462 P.3d 461.) 8


8 “The abolishment of the distinction between forms of proceedings in actions at law and suits
in equity was made by the adoption of the Civil Practice Act of California in 1850. This
reform being adopted practically at the same time as the formation of the state government,
the distinctions between procedure in law and equity have been practically unknown to
California law.” (Parma, The History of the Adoption of the Codes of California, (1929) 22
Law Libr. J. 8, 12.)


[6] A leading case in this area is One 1941 Chevrolet Coupe, supra, 37 Cal.2d 283, 231 P.2d 832.
At issue there was whether a lawsuit by the government seeking forfeiture of a car allegedly used
to transport drugs required a trial by jury. The court held that a jury trial was required because,
at common law, similar causes of action for the forfeiture of lawful property used for unlawful
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purposes were triable to a jury. (Id. at pp. 297-300, 231 P.2d 832.) Nor did it matter that the statute at
issue was enacted after 1850. Because the constitutional right to a jury trial is broadly construed, it
applies to newer causes of action that are of like nature or of the same class as a pre-1850 common
law cause of action. (Id. at p. 300, 231 P.2d 832; *396  Franchise Tax Board v. Superior Court
(2011) 51 Cal.4th 1006, 1012, 125 Cal.Rptr.3d 158, 252 P.3d 450 (Franchise Tax Board) [courts
examine claims arising under a modern statute to see if they are of “like nature” or “of the same
class as a common law right of action”].)


3. The Parties’ Contentions
Appellant contends that there is a right to a jury trial in PAGA actions because: (1) they are actions
for civil penalties, which historically have been deemed actions at law that were tried to juries; (2)
the factual inquiries in PAGA actions are typically straightforward and mechanical and therefore
do not pose complex and sophisticated issues best suited to resolution by the courts; (3) PAGA
actions are qui tam actions, which traditionally are tried by juries; and (4) they arise out of the
employment relationship and are therefore akin to common law causes of action for breach of
contract.


Respondent contends that there is no right to a jury trial in a PAGA action because: (1) PAGA is a
modern statutory innovation unknown at common law; (2) PAGA plaintiffs act as proxies for the
state, enforcing statutory regulations that the state adjudicates through administrative proceedings
that are reviewable in court actions without juries; (3) although penalties are the sole remedy in
PAGA actions, that remedy is subject to equitable considerations at the court's discretion, making
the remedy less legal and more equitable; (4) qui tam actions do not always require jury trials;
and (5) because PAGA claims are essentially disputes between the state and employers, they are
not contractual in nature.


4. PAGA Actions Are Substitutes for Administrative Proceedings
[7]  [8]  [9] “A PAGA claim is legally and conceptually different from an employee's own suit for
damages and statutory penalties. **454  An employee suing under PAGA ‘does so as the proxy or
agent of the state's labor law enforcement agencies.’ Every PAGA claim is ‘a dispute between an
employer and the state.’ Moreover, the civil penalties a PAGA plaintiff may recover on the state's
behalf are distinct from the statutory damages or penalties that may be available to employees
suing for individual violations. Relief under PAGA is designed primarily to benefit the general
public, not the party bringing the action.” (Kim, supra, 9 Cal.5th at p. 81, 259 Cal.Rptr.3d 769,
459 P.3d 1123, citations omitted, emphasis in original.) A PAGA action is therefore a type of qui
tam action, except that a portion of the penalty recovered goes to all employees affected by the
Labor Code violation. The state agency on whose behalf the suit is prosecuted always remains the
real party in interest. (Ibid.)
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[10]  [11] In Iskanian, supra, 59 Cal.4th 348, 173 Cal.Rptr.3d 289, 327 P.3d 129, our Supreme
Court explained in detail why PAGA actions were exempt from arbitration under the Federal
Arbitration *397  Act (FAA). Because PAGA plaintiffs act as proxies for the state's labor law
enforcement agencies, they represent “the same legal right and interest” as those agencies:
the “recovery of civil penalties that otherwise would have been assessed and collected by the
[LWDA].” (Id. at p. 380, 173 Cal.Rptr.3d 289, 327 P.3d 129, italics added.) PAGA “authorizes a
representative action only for the purpose of seeking statutory penalties for Labor Code violations
and “an action to recover civil penalties ‘is fundamentally a law enforcement action designed to
protect the public and not to benefit private parties.’ ” (Id. at p. 381, 173 Cal.Rptr.3d 289, 327
P.3d 129, citation omitted, italics added.) The civil penalties recoverable under PAGA are distinct
from the statutory damages that employees may seek in their individual capacities. (Ibid.) A PAGA
action “ ‘functions as a substitute for an action brought by the government itself.’ ” (Id. at p. 387,
173 Cal.Rptr.3d 289, 327 P.3d 129, citation omitted.)


[12]  [13] “Simply put, a PAGA claim lies outside the FAA's coverage because it is not a dispute
between an employer and an employee arising out of their contractual relationship. It is a dispute
between an employer and the state....” (Iskanian, supra, 59 Cal.4th at p. 386, 173 Cal.Rptr.3d 289,
327 P.3d 129, original italics.) 9  Even though only aggrieved employees may bring PAGA actions,
the character of the litigant or the dispute remain unchanged: PAGA actions are representative
actions on behalf of the state. (Id. at p. 387, 173 Cal.Rptr.3d 289, 327 P.3d 129; Amaral v. Cintas
Corp. No. 2 (2008) 163 Cal.App.4th 1157, 1197, 78 Cal.Rptr.3d 572 [PAGA does no more than
allow private parties “to recover penalties that previously could have been recovered only by the
state Labor Commissioner.”)


9 Based on this, we reject appellant's contention that there is a right to a jury trial in PAGA
actions because they are analogs of common law breach of contract actions.


[14]  [15] Synthesizing these decisions, a PAGA action is an administrative enforcement action
conducted in court on behalf of the state by an aggrieved employee who possesses “the same
legal right and interest” as the state. (See Iskanian, supra, 59 Cal.4th at 380, 173 Cal.Rptr.3d 289,
327 P.3d 129.) However, that legal right and interest does not include the right to a jury trial.
(McHugh v. Santa Monica Rent Control Board (1989) 49 Cal.3d 348, 261 Cal.Rptr. 318, 777 P.2d
91 (McHugh).) 10


10 The McHugh court affirmed the right of a city's rent control board to adjudicate a tenant's
claim against his landlord for excessive rent charges, rejecting the landlord's claim that he
was entitled to a jury trial instead. The court first noted that the gist of the action test was not
applicable to adjudication of a dispute between private parties in an administrative forum.
(McHugh, supra, 49 Cal.3d at p. 380, 261 Cal.Rptr. 318, 777 P.2d 91; accord Franchise Tax
Board, supra, 51 Cal.4th at p. 1011, 125 Cal.Rptr.3d 158, 252 P.3d 450.) Administrative
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agencies may hold hearings to adjudicate issues that fall within the scope of their primary
and legitimate regulatory purposes so long as they are authorized to do so by statute. Such
actions do not contravene the state constitution's judicial powers doctrine so long as those
decisions are subject to judicial review by the courts. (McHugh, supra, at pp. 359, 372, 261
Cal.Rptr. 318, 777 P.2d 91; Cal. Const., art. VI, § 1.)


**455  *398  The Labor Code includes penalty provisions that are reviewed by way of
administrative mandate or by a trial de novo following an informal hearing process that may be
requested after the issuance of an administrative citation. (§§ 98-98.2 [Labor Commissioner is
authorized to investigate employee complaints, issue citations awarding unpaid wages or penalties,
and hold informal hearings that are reviewed by a trial de novo in superior court]; §§ 226-226.5
[authorizing review by administrative mandate after informal hearing for citation issued due to
failure to properly itemize wages and deductions on pay stub]; §§ 558, 1197.1 [citations imposing
penalties for violations of IWC orders follow the citation and informal hearing process, with review
by administrative mandate].)


Both review processes – administrative mandate and trial de novo – occur without a jury. (Code
Civ. Proc., § 1094.5, subd. (a) [administrative mandate is heard by the court sitting without a jury];
Smith v. Rae-Venter Law Group (2002) 29 Cal.4th 345, 367-368, 127 Cal.Rptr.2d 516, 58 P.3d 367
italics added [at trial de novo following administrative hearing under section 98.2, the court “hears
the evidence anew” and “reach[es] its decision based on that new evidence ...”].)


As the decisions cited above make clear, PAGA plaintiffs stand in the shoes of the administrative
agency and possess the same right and interest as it does. The nature of that right is administrative
regulatory enforcement, which occurs in administrative proceedings and which is subject to
judicial review without a jury trial right.


5. PAGA Penalty Awards Are Subject To The Application of Several Equitable Factors
PAGA permits the courts to award less than the maximum penalty authorized “if, based on the facts
and circumstances of the particular case, to do otherwise would result in an award that is unjust,
arbitrary and oppressive, or confiscatory.” (§ 2699, subd. (e)(2).) Ralphs contends, appellant
concedes, and we agree, that these factors are equitable in nature. Other courts considering the
effect of similar penalty provisions have found them to be factors that weigh against the existence
of a jury trial right.


The court in DiPirro v. Bondo Corporation (2007) 153 Cal.App.4th 150, 62 Cal.Rptr.3d 722
(DiPirro) considered whether there was a right to jury trial in an action brought under the Safe
Drinking Water and Toxic Enforcement Act of 1986. (Health & Saf. Code, §§ 25249.5-25249.13
(Proposition 65).) Like PAGA, Proposition 65 allows for enforcement by the state or by private
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plaintiffs on the state's behalf. (DiPirro, supra, 153 Cal.App.4th at pp. 183-184, 62 Cal.Rptr.3d
722; Health & Saf. Code, § 25249.7, subd. (c).)


*399  Proposition 65 provides for equitable remedies in the form of injunctive and declaratory
relief. It also provides for civil penalties, subject to an array of factors. These include: the nature
and extent of the violation; the number and severity of the **456  violations; the economic effect
on the violator; whether the violator made good faith efforts to comply with the law; the willfulness
of the violator's misconduct; and any other factor justice requires. (Health & Saf. Code, § 25249.7,
subd. (b)(1).) (DiPirro, supra, 153 Cal.App.4th at pp. 181-183, 62 Cal.Rptr.3d 722.)


[16] The legal remedy of damages sought under Proposition 65 by way of civil penalties is subject
to equitable principles through consideration of the several factors listed in the statute. (DiPirro,
supra, 153 Cal.App.4th at p. 182, 62 Cal.Rptr.3d 722.) This highly discretionary consideration
of multiple factors “that do not primarily take into account any harm suffered by the plaintiff ...
[is] the kind of calculation traditionally performed by judges rather than a jury ....” (Id. at p.
182, 62 Cal.Rptr.3d 722.) The combination of equitable remedies and equitable penalties rendered
Proposition 65 actions equitable, not legal, thereby precluding the right to a jury trial. (Id. at pp.
182-184, 62 Cal.Rptr.3d 722.)


The court in Nationwide Biweekly, supra, 9 Cal.5th 279, 261 Cal.Rptr.3d 713, 462 P.3d 461, relied
in part on this analysis when holding that actions under the Unfair Competition Law (Bus. & Prof.
Code, § 17200, et seq. (UCL)) and the False Advertising Law (Bus. & Prof. Code, § 17500, et seq.
(FAL)) were equitable and therefore not triable to a jury.


At common law, consumers had no claim for unfair competition, and trademark or trade name
infringement actions could be brought only by businesses adversely affected by such conduct.
(Nationwide Biweekly, supra, 9 Cal.5th at p. 322, 261 Cal.Rptr.3d 713, 462 P.3d 461.) The UCL
and FAL were enacted to create new rights and remedies not available at common law, broadening
the types of business practices that could be considered unfair competition. They also authorized
both the government and injured private individuals to sue for restitution, injunctive relief, and
other equitable remedies. (Id. at pp. 322-323, 261 Cal.Rptr.3d 713, 462 P.3d 461.) Both also
included penalty provisions subject to identical equitable considerations: the nature, seriousness,
and persistence of the misconduct; its duration; defendant's willfullness; and defendant's net worth.
(Bus. & Prof. Code, §§ 17207, subd. (b); 17536, subd. (b).)


The Nationwide Biweekly court was aware of One 1941 Chevrolet Coupe's description of early
English common law penalty actions where jury trials were allowed, but did not believe that made
UCL or FAL actions any less equitable. “Prior to 1850, early English law embodied numerous
statutes imposing civil penalties for a variety of specifically delineated impermissible business
practices – like using false weights and measures in the sale of a *400  product or failing to pay the
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appropriate excise taxes due – that were enforced by the government through a civil action” where
a jury was available. (Nationwide Biweekly, supra, 9 Cal.5th at p. 323, 261 Cal.Rptr.3d 713, 462
P.3d 461, quoting One 1941 Chevrolet Coupe, supra, 37 Cal.2d at pp. 295-296 & fn. 15, 231 P.2d
832.) However, none of these statutes reached the types of novel but offensive business practices
created by the UCL and FAL. (Ibid.) Based on this, along with the equitable remedies authorized
by the UCL and FAL, and the equitable factors used to determine the amount of penalties awarded,
the court held that the state constitutional right to a jury trial did not attach to those statutory
schemes. (Id. at pp. 324-327, 261 Cal.Rptr.3d 713, 462 P.3d 461.)


6. There Is No Jury Trial Right in PAGA Actions
[17]  [18]  [19] We acknowledge that the nature of the remedy sought is an important, **457
but not controlling, factor in determining whether an action is at law or in equity. (Raedeke v.
Gibraltar Savings & Loan Assn. (1974) 10 Cal.3d 665, 672, 111 Cal.Rptr. 693, 517 P.2d 1157.) 11


We also acknowledge that actions for penalties have traditionally been considered actions at law
that are triable to a jury. However, the general proposition that actions at law are triable to juries
is “not an absolute rule.” (Franchise Tax Board, supra, 51 Cal.4th at p. 1011, 1012-1019, 125
Cal.Rptr.3d 158, 252 P.3d 450 [although statutory tax refund actions were legal in nature, they
came with no jury trial right because the authorizing statute created a new kind of action unknown
at common law].) 12


11 The most often cited source for this proposition is One 1941 Chevrolet Coupe, supra, 37
Cal.2d 283, 231 P.2d 832. As part of its general discussion about the types of actions that
were considered to be at law before 1850, the court quoted at length from various legal
authorities, including the following: “ ‘Cases involving penalties to the Crown, other than
forfeiture or conveyances and goods, were also tried by a jury in the court of Exchequer.’
” (Id. at p. 295, 231 P.2d 832.) Included as a footnote was a list of citations to several late
17th and early 18th century English decisions where penalties were sought during a jury trial.
These consisted primarily of actions for recusancy – failure to attend church – and customs
and duties violations. (One 1941 Chevrolet Coupe, supra, at p. 295, fn. 15, 231 P.2d 832.)


12 The Franchise Tax Board court cited several other similar examples. Small claims actions are
not entitled to jury trials even though they are typically legal, not equitable, because pre-1850
English law allowed for such cases to be tried without a jury. (Franchise Tax Board, supra, 51
Cal.4th at p. 1011, 125 Cal.Rptr.3d 158, 252 P.3d 450.) Neither were statutory tax collection
proceedings even though their authorizing statute denominated them as actions at law. (Id. at
p. 1012, 125 Cal.Rptr.3d 158, 252 P.3d 450, citing Sonleitner v. Superior Court (1958) 158
Cal.App.2d 258, 261-262, 322 P.2d 496.) Finally, citing McHugh, supra, 49 Cal.3d 348, 261
Cal.Rptr. 318, 777 P.2d 91, the court reaffirmed that the gist of the action test did not apply in
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administrative proceedings. (Franchise Tax Board, supra, at p. 1011, 125 Cal.Rptr.3d 158,
252 P.3d 450.)


We understand appellant's contention that PAGA is just another action for a civil penalty and
therefore an action at law triable by a jury. But as set forth earlier, PAGA is not a garden variety
civil penalty action. Instead, it contains several unique features that we conclude make it unlike
any pre-1850 common law action and therefore unsuitable for a trial by jury.


*401  First, as discussed above, PAGA is a civil action only in the sense that its designated forum is
the trial courts. PAGA plaintiffs are still mere proxies for the state, bringing what would otherwise
be an administrative regulatory enforcement action on its behalf. The action is still subject to the
same legal rights and interests as the state (Iskanian, supra, 59 Cal.4th at p. 380, 173 Cal.Rptr.3d
289, 327 P.3d 129), and that right does not include the right to a jury trial. (McHugh, supra, 49
Cal.3d at p. 348, 261 Cal.Rptr. 318, 777 P.2d 91.) Moreover, judicial review of such proceedings
occurs without a jury. (Code Civ. Proc., § 1094.5, subd. (a); Smith v. Rae-Venter Law Group, supra,
29 Cal.4th at pp. 367-368, 127 Cal.Rptr.2d 516, 58 P.3d 367.) It seems anomalous to vest the state's
proxies with more rights than the state would otherwise have on its own.


The administrative nature of PAGA actions is further underscored by two factors: First, it applies
in part to Labor Code provisions that allow for a civil penalty to be “assessed and collected” by
the LWDA. (§ 2699, subd. (a).) We take that to mean purely administrative enforcement. (See §
200.5, subds. (a), (b) [labor agencies commence court actions to collect civil penalty assessments
and fees].) Second, where the LWDA has discretion to assess a civil **458  penalty, the courts
are to exercise the same discretion, subject to the same limitations and conditions as the LWDA.
(§ 2699, subd. (e)(1).) In short, for many PAGA actions the statute directs the courts to exercise
the same discretion as would the Labor Commissioner, a task for which a jury seems unsuited.


Next, PAGA's penalty provisions are subject to a variety of equitable factors which, as both the
Nationwide Biweekly and DiPirro courts pointed out, call for “the type of qualitative evaluation and
weighing of a variety of factors that is typically undertaken by a court and not a jury.” (Nationwide
Biweekly, supra, 9 Cal.5th at p. 326, 261 Cal.Rptr.3d 713, 462 P.3d 461; DiPirro, supra, 153
Cal.App.4th at p. 182, 62 Cal.Rptr.3d 722.) This reasoning was also applied in Mendoza v. Ruesga
(2008) 169 Cal.App.4th 270, 86 Cal.Rptr.3d 610, which considered whether actions under the
Immigration Consultants Act (Bus. & Prof. Code, § 22440, et seq. (ICA)) carried the right to
trial by jury. The ICA permits the recovery of compensatory damages for misleading statements
(Bus. & Prof. Code, § 22446.5, subd. (a)), which the court held was comparable to a common law
fraud cause of action and was therefore triable to a jury. (Id. at pp. 284-286, 86 Cal.Rptr.3d 610.)
However, the ICA also allows for the collection of civil penalties that are subject to a variety of
equitable considerations (Bus. & Prof. Code, § 22445, subd. (a)(2)), and, as to those there was no
such right. (Id. at p. 285, fn. 9, 86 Cal.Rptr.3d 610.)
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We recognize that the penalties at issue in Nationwide Biweekly and DiPirro were found in
statutes that also provided equitable remedies such as injunctive and declaratory relief, and that the
equitable nature of the penalties formed only part of the court's analysis. Although not dispositive,
we conclude that the equitable nature of the penalties permitted by PAGA is a factor – along with
others – that we must consider.


*402  Next, the Labor Code proscribes a wide range of conduct that we believe was unknown at
common law, including the seating requirements at issue here, pay stub information violations, and
retaliation against employees who bring complaints for Labor Code violations. We believe these
and probably many others represent the kind of novel rights unknown at common law that animated
the decision in Nationwide Biweekly because the UCL and FAL likewise created consumer rights
that did not previously exist. (See Nationwide Biweekly, supra, 9 Cal.5th at pp. 322-327, 261
Cal.Rptr.3d 713, 462 P.3d 461.)


Finally, appellant contends that the penalty assessment portion of PAGA actions can be severed
from the liability portion, with the trial court deciding the former and the jury the latter. Nationwide
Biweekly eschewed just that type of severance, however. (Nationwide Biweekly, supra, 9 Cal.5th
at pp. 328-334 & fn. 22, 261 Cal.Rptr.3d 713, 462 P.3d 461, [rejecting reliance on Tull v. United
States (1987) 481 U.S. 412, 107 S.Ct. 1831, 95 L.Ed.2d 365, which permitted severance of civil
penalty phase from liability phase under statute where equitable relief was also provided].)


Although PAGA is an action for civil penalties, it is an administrative enforcement hybrid. If tried
to a jury, the parties would gain a jury trial right not otherwise available to either the agency or
employers. Many of the violations would be based on newly created rights that did not exist at
common law. Jurors would be called upon to sometimes exercise the same discretion, subject to
the same limitations and conditions, as the administrative agency on whose behalf the action was
brought, when deciding whether to assess penalties in the **459  first place. They would then
be asked to apply equitable principles to determine whether to reduce those penalties below the
amounts set by statute. On balance, we cannot conclude that such an action has a pre-1850 common
law analog that would call for the right to a jury trial under the California Constitution.


B. The Merits


1. The Evidence and Issues at Trial
La Face's lone PAGA cause of action alleged that Ralphs failed to provide seating for her and other
Ralphs cashiers, as required by IWC Wage Order 7-2000 (Cal. Code Regs. tit. 8, § 11070, subd.
14.), which states: 13


“14. SEATS
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(A) All working employees shall be provided with suitable seats when the nature of the work
reasonably permits the use of seats.


*403  (B) When employees are not engaged in the active duties of their employment and the
nature of the work requires standing, an adequate number of suitable seats shall be placed in
reasonable proximity to the work area and employees shall be permitted to use such seats when
it does not interfere with the performance of their duties.” 14


13 Appellant's original complaint included the Kroger Company – Ralphs corporate parent – as
a defendant. She later dismissed Kroger from the action.


14 For ease of reference, we will refer to these wage order provisions as Section 14(A) and
Section 14(B). The statutory basis for PAGA relief asserted by appellant was section 1198,
which provides for the promulgation of administrative wage orders that govern the wages,
hours, and other conditions of employment. Appellant has abandoned her Section 14(A)
claim and our recitation of the evidence is therefore limited to her Section 14(B) claim.


Stephen Morrissey, who was appellant's ergonomics expert, testified that he visited 15 Ralphs
stores to observe cashiers at work. According to Morrissey, cashiers spent most of their time
scanning items, interacting with customers, and bagging groceries. He noted that cashiers had
other duties as well, such as “cleaning, stocking, and other duties as assigned depending on the
amount of time available and so on.”


Morrissey said that cashiers did experience lulls in work, during which they would organize
products or “go down the line” to look for customers ready to check out, which Ralphs calls
“fishing for customers.” Sometimes the cashiers would stay at their stations and wait, but there
were no seating options available to them. On cross-examination, Morrissey agreed that he saw
cashiers standing idle at their stations for no more than 20 or 30 seconds at a time. Otherwise, they
were “looking for something to do and then going off and finding something to do and having to
run back when customers show up.”


Appellant LaFace testified that she had been employed at Ralphs for 32 years, the last eight as
a cashier. About 90 percent of her workday as a cashier would be spent at the register. When a
cashier was not busy checking out customers, “if you have a lot of change in your drawer, you
would open your drawer, get your change, and fill up your changer. You could wipe down your
area.” On cross-examination, LaFace agreed that she was supposed to be fishing for customers if
there were none in her checkout line.


John Yannoulatos testified that he had worked for Ralphs for 34 years, about 30 of those as a
cashier. Yannoulatos spent most of his workday in the checkstand's cashier bay. When no customers
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were in **460  line he was supposed to clean, organize product, or fish for customers. Yannoulatos
stated that having something to rest on for very short periods throughout the day—“30 seconds,
maybe a minute”—would be helpful.


*404  Appellant called as a witness Brian Gray, an asset protection manager for Ralphs. Gray
testified that when cashiers are not checking out customers, they will “face an aisle” (arrange
product on the shelves), or assist in other departments.


Ralphs cashier Teresa Alvarez testified that cashiers would sometimes sit on the checkstand's
bagging area. She also testified that Ralphs preferred cashiers to straighten products on shelves
or fish for customers instead of resting.


Long-time Ralphs employee Howard Simmons testified that when cashiers were not checking
out customers, they were supposed to be straightening magazines, stocking shelves, dusting, or
cleaning the floor.


Ralphs called store manager Jane Pickett, who testified that the “best practice” for cashiers when
no customers are in line is to fish for customers, clean, and restock items. Division front-end
manager and Kroger sales manager Diane Wackeen testified that cashiers should have no idle time.
When not performing their cashier duties, they should be cleaning their scanners and register areas,
organizing, fishing for customers, or bagging for other cashier's customers. Ralphs sales manager
Susan Albrecht testified that when cashiers were not actively checking out customers, they should
be cleaning, putting away “go-backs,” straightening, or fishing.


Jeffrey Fernandez, who was Ralphs's ergonomics expert, testified that when there were no
customers to check out, cashiers “keep themselves busy by ... going and fishing for customers,
going and trying to get customers, drawing customers to their aisle, cleaning and restocking their
supplies, and ... arranging their go-backs.”


Ralphs District Manager Michael Walker testified that when cashiers do not have customers in
line, they can “do a whole slew of different responsibilities in the store. We have used them to
fill dairy boxes, to bring out grocery loads late at night, to assist in produce, replenish shelves as
they get depleted throughout the day, sometimes gum and candy a lot [sic]. I mean, there is always
something to do in a grocery [sic] and the cashier is somebody that we would really expect to help
out when there is downtime.”


The court ruled in favor of Ralphs both from the bench and in a later written statement of decision.
Relying on *405  Kilby v. CVS Pharmacy, Inc. (2016) 63 Cal.4th 1, 201 Cal.Rptr.3d 1, 368 P.3d
554 (Kilby), the court found that appellant “failed to prove any violation of section 14(B) of Wage
Order No. 7.” 15
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15 We discuss Kilby in detail in the following section.


Relying on Kilby, supra, 63 Cal.4th at page 19, 201 Cal.Rptr.3d 1, 368 P.3d 554, the trial court
found that Section 14(B) applies if there are lulls in operation when an employee, while still on the
job, is not then actively engaged in any duties. Section 14(B) does not require seats to be provided
if doing so would interfere with employees’ performance of their duties. (See Cal. Code Regs.,
tit. 8, § 11070, subd. 14(B).)


The trial court stated that appellant “and her witnesses agreed that Ralphs expects them, as part
of their job duties, to keep busy and not stand around idly.” The court found that “Ralphs cashiers
are required, as part of their job duties, to be **461  active and busy at all times, unless they are
on their regulated work breaks, a fact which [appellant's] witnesses conceded. It is part of the job
requirements for cashiers to always be active, and this was supported by the evidence presented
at trial. [¶] The Court finds that [appellant] failed to present evidence at trial that supported any
violation of Wage Order Section 14(B). Furthermore, it is the Court's findings that the testimony
presented at trial overwhelmingly substantiates this conclusion.”


2. Kilby
Kilby, supra, 63 Cal.4th 1, 201 Cal.Rptr.3d 1, 368 P.3d 554, is the only reported decision to discuss
Section 14(B). In that case, the United States Ninth Circuit Court of Appeals certified questions
to the California Supreme Court arising from two separate actions regarding language in Sections
14(A) and (B) about the “nature of the work” and when that work “reasonably permits the use
of seats.”


In one of the two underlying lawsuits, plaintiff Kilby was employed by defendant CVS Pharmacy,
Inc. (CVS). “Kilby's duties included operating a cash register, straightening and stocking shelves,
organizing products in front of and behind the sales counter, cleaning the register, vacuuming,
gathering shopping baskets, and removing trash. CVS did not provide Kilby a seat for these tasks,”
which Kilby alleged violated section 14. (Kilby, supra, 63 Cal.4th at p. 9, 201 Cal.Rptr.3d 1, 368
P.3d 554.) In the other underlying lawsuit, plaintiff Henderson and three other bank tellers sued
their employer, JPMorgan Chase Bank (Chase), alleging a violation of section 14. (Id. at p. 10,
201 Cal.Rptr.3d 1, 368 P.3d 554.)


Examining the interplay between Sections 14(A) and 14(B), the Kilby court stated, “the IWC has
stated that section 14(B) applies during ‘lulls in *406  operation’ when an employee, while still on
the job, is not then actively engaged in any duties. (IWC, 1976 Wage Orders, Summary of Basic
Provisions, Seats, p. 3.) Taking [Sections 14(A) and 14(B)] together, if an employee's actual tasks
at a discrete location make seated work feasible, he is entitled to a seat under section 14(A) while
working there. However, if other job duties take him to a different location where he must perform
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standing tasks, he would be entitled to a seat under 14(B) during ‘lulls in operation.’ ” (Kilby, supra,
63 Cal.4th at p. 19, 201 Cal.Rptr.3d 1, 368 P.3d 554, emphasis in original.) Kilby further stated
that to determine whether seating is required, “[c]ourts should look to the actual tasks performed,
or reasonably expected to be performed.” (Id. at p. 18, 201 Cal.Rptr.3d 1, 368 P.3d 554.)


3. The Parties’ Contentions
The parties generally agree that the evidence showed that when cashiers were not checking out
customers, Ralphs expected them to be cleaning, restocking, and fishing for customers. The parties
disagree, however, whether that expectation constituted “lulls in operation” requiring seating under
section 14(B) and Kilby.


Appellant contends it did not matter whether Ralphs expected its cashiers to stay busy with
other tasks when there were no customers to check out. The “reality,” appellant contends, is that
many times cashiers would remain at their checkstands, talking to other employees or using their
mobile phones. Ralphs's expectation that they should leave to assume other tasks was neither
reasonable nor practicable, given that most of these down times were extremely brief. Finally,
appellant contends that, under Kilby, determining whether lulls in operation occur should focus on
a particular duty at a particular **462  location, not on employee job duties in general.


Ralphs counters that Section 14(B) applies because it states that seating is required only “[w]hen
employees are not engaged in the active duties of their employment” and when sitting “does not
interfere with the performance of their duties.” Because cashiers are required to be active and busy
at all times, Ralphs contends there were no “lulls in operation” for which seating was required.
According to Ralphs, “An employee cannot create an entitlement to seating under Section 14(B)
simply by shirking job duties.” It also contends that under Kilby, “the ‘duties’ at issue under 14(B)
are defined by Ralphs, not ... rogue employees.”


4. Analysis
[20]  [21]  [22]  [23]  [24] Because the parties agree that Ralphs expected its cashiers to take
on other duties when no customers were in line, it appears that the issue before us involves the
application of law to undisputed facts, with the issue limited *407  to whether the absence of
customers in line constituted a lull in operation under Section 14(B). Accordingly, we exercise
de novo review. (Boling v. Public Employment Relations Board (2018) 5 Cal.5th 898, 912-913,
236 Cal.Rptr.3d 109, 422 P.3d 552.) Wage orders are “legislative regulations” that are “liberally
construed to protect and benefit employees.” (Kilby, supra, 63 Cal.4th at p. 11, 201 Cal.Rptr.3d
1, 368 P.3d 554.) “When a wage order's validity and application are conceded and the question is
only one of interpretation, the usual rules of statutory interpretation apply.” (Brinker Restaurant
Corp. v. Superior Court (2012) 53 Cal.4th 1004, 1027, 139 Cal.Rptr.3d 315, 273 P.3d 513.) In
interpreting a statute, courts examine the statutory language, giving it a plain and commonsense
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meaning. If the language is clear, courts must generally follow its plain meaning. (Smith v. LoanMe,
Inc. (2021) 11 Cal.5th 183, 190, 276 Cal.Rptr.3d 746, 483 P.3d 869.) 16


16 As set forth below, we alternatively conclude that even if the evidence is conflicting,
there was substantial evidence that Ralphs did not violate Section 14(B). To the extent the
evidence might be viewed as conflicting, we review the trial court's factual findings under the
substantial evidence standard, resolving all conflicts, and drawing all inferences in favor of
the judgment. To the extent we interpret Section 14(B), however, the usual rules of statutory
construction apply. (In re Marriage of Feldman (2007) 153 Cal.App.4th 1470, 1478, 64
Cal.Rptr.3d 29.)


Kilby touched only briefly on seating under Section 14(B), but provided sufficient guidance for the
issue before us. The Kilby court observed that Section 14(B) applies during “ ‘lulls in operation’
when an employee, while still on the job, is not then actively engaged in any duties.” (Kilby, supra,
63 Cal.4th at p. 19, 201 Cal.Rptr.3d 1, 368 P.3d 554, emphasis in original.) One of the issues
addressed in Kilby was whether the employer's “business judgment” was a factor to be considered
in determining whether seating was required. (Id. at p. 8, 201 Cal.Rptr.3d 1, 368 P.3d 554.) The
court stated, “There is no question that an employer may define the duties to be performed by an
employee. As the [Division of Labor Standards Enforcement] observes, ‘[a]n employer's business
judgment largely determines the nature of work of the employee both generally, as well as duties
or tasks specifically.’ ” (Kilby, supra, 63 Cal.4th at p. 21, 201 Cal.Rptr.3d 1, 368 P.3d 554.)
And in general, to determine whether seating is required “[c]ourts should look to the actual tasks
performed, or reasonably expected to be performed.” (Id. at p. 18, 201 Cal.Rptr.3d 1, 368 P.3d 554.)


**463  Appellant does not contend, and the evidence does not show, that any of the alternative
duties cashiers were expected to perform could be carried out while seated. Ralphs expected that
while cashiers were not actively checking out customers, they would clean, restock, assist in other
departments, or fish for customers. No evidence suggested these expectations were unreasonable,
nor did appellant make such an argument. Despite these expectations, employees sometimes did
not engage in their expected job duties. However, their decision to remain at their checkstands
rather than perform their other expected tasks does not constitute a lull in the operation of those
other duties.


*408  Moreover, Section 14(B) provides for seats when sitting “does not interfere with the
performance of [the employee's] duties.” Sitting in or near the checkstands when there are no
customers in line instead of cleaning, restocking, assisting other departments, or fishing, would
interfere with the performance of the cashiers’ other duties.


Appellant argues that if the trial court's approach is affirmed, “then any employer could avoid
providing a seat under Section 14(B) by simply claiming that ‘employees are always expected to
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be busy,’ rendering the seating requirement illusory.” Not so. Kilby made clear that an employer's
mere preference for having employees standing—there, the employers’ “judgment that employees
provide better customer service while standing” (Kilby, supra, 63 Cal.4th at p. 21, 201 Cal.Rptr.3d
1, 368 P.3d 554)—is not controlling.


Instead, “[t]he standard is an objective one. An employer's evaluation of the quality and
effectiveness of overall job performance is among the factors that can be objectively considered
in light of the overall aims of the regulatory scheme, which has always been employee protection.
An objective inquiry properly takes into account an employer's reasonable expectations regarding
customer service and acknowledges an employer's role in setting job duties. It also takes into
account any evidence submitted by the parties bearing on an employer's view that an objective
job duty is best accomplished standing.” (Kilby, supra, 63 Cal.4th at pp. 21-22, 201 Cal.Rptr.3d
1, 368 P.3d 554.)


The trial court's findings were based on the evidence presented about cashiers’ job duties as a
whole, not simply Ralphs's stated preferences about the nature of customer service. Witnesses
called by both parties testified about the cashiers’ duties, including the expectation that cashiers
were supposed to stay busy even while not checking out customers. An expectation that employees
work while on the clock, rather than look at their phones or do nothing, seems objectively
reasonable. There was ample evidence for the trial court to make an objective evaluation of the
job duties as required by Kilby. We therefore find no error in the court's interpretation of Section
14(B) and Kilby.


Ralphs also contends that substantial evidence supports the trial court's findings. Appellant asserts,
for the first time in her reply brief, that there was insufficient evidence to support the trial court's
conclusions regarding section 14(B). “We generally do not consider arguments raised for the first
time in a reply brief.” (Raceway Ford Cases (2016) 2 Cal.5th 161, 178, 211 Cal.Rptr.3d 244, 385
P.3d 397.)


[25] Assuming for discussion's sake that the evidence was in conflict, we find no error. “When
the trier of fact has expressly or implicitly concluded that the *409  party with the burden of proof
failed to carry that burden and that party appeals, it is somewhat misleading to characterize the
failure-of-proof issue as whether substantial **464  evidence supports the judgment.” (Shaw v.
County of Santa Cruz (2008) 170 Cal.App.4th 229, 279, 88 Cal.Rptr.3d 186.) “Thus, where the
issue on appeal turns on a failure of proof at trial, the question for a reviewing court becomes
whether the evidence compels a finding in favor of the appellant as a matter of law. [Citations.]
Specifically, the question becomes whether the appellant's evidence was (1) ‘uncontradicted
and unimpeached’ and (2) ‘of such a character and weight as to leave no room for a judicial
determination that it was insufficient to support a finding.” (Shaw, supra, 170 Cal.App.4th at p.
279, 88 Cal.Rptr.3d 186; see also Dreyer's Grand Ice Cream, Inc. v. County of Kern (2013) 218
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Cal.App.4th 828, 838, 159 Cal.Rptr.3d 832; Petitpas v. Ford Motor Co. (2017) 13 Cal.App.5th
261, 302, 220 Cal.Rptr.3d 185.)


Appellant has not met this burden. The evidence showed that Ralphs's cashiers were supposed to
stay busy when they were not checking out customers. The evidence does not support appellant's
contention that there were lulls during which cashiers could sit in chairs while “not engaged in
the active duties of their employment.” (Section 14(B).) To the contrary, sitting at or near the
checkstands instead of cleaning, restocking, and fishing for customers, would have interfered
with the active duties of the cashiers’ employment. Thus, the evidence supports the trial court's
conclusion that the evidence did not support appellant's claim under Section 14(B).


DISPOSITION


For the reasons set forth above, the judgment is affirmed. Each party shall bear its own costs on
appeal.


We concur:


WILLHITE, ACTING P.J.


CURREY, J.


All Citations


75 Cal.App.5th 388, 290 Cal.Rptr.3d 447, 22 Cal. Daily Op. Serv. 1974, 2022 Daily Journal D.A.R.
1725
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Dawn LOFTON et al., Plaintiffs and Respondents,
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WELLS FARGO HOME MORTGAGE, A DIVISION OF
WELLS FARGO BANK, N.A., Defendant and Respondent.


Initiative Legal Group, APC, Appellant,
v.


Terri Maxon, Intervenor and Respondent.
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Filed 9/28/2018


Synopsis
Background: After temporary restraining order required payment of proceeds, which class
counsel obtained via settlement with adverse employer and claimed as attorney fees, the Superior
Court, San Francisco County, No. CGC-11-509502, Mary E. Wiss, J., directed proceeds to be paid
to class members. Class counsel appealed.


Holdings: The Court of Appeal, Siggins, P.J., held that:


[1] trial court had jurisdiction over class counsel;


[2] substantial evidence supported factual finding that proceeds were class action attorneys' fees;
and


[3] class counsel was not entitled to proceeds.


Affirmed.


Procedural Posture(s): On Appeal; Other.
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West Headnotes (26)


[1] Appeal and Error Intervention
Parties Time for intervention
The determination of the timeliness of intervention is committed to the discretion of the
trial court, and the Court of Appeal reviews such a determination for an abuse of discretion.
Cal. Civ. Proc. Code § 387.


4 Cases that cite this headnote


[2] Parties Time for intervention
Timeliness, for purposes of intervention, is measured from the date the proposed
interveners knew or should have known their interests in the litigation were not being
adequately represented. Cal. Civ. Proc. Code § 387.


7 Cases that cite this headnote


[3] Parties Time for intervention
Class action members' motion to intervene in home mortgage consultants' class action
against employer in order to vacate judgment and settlement was untimely, where members
brought motion nearly three years after counsel's settlement with its clients. Cal. Civ. Proc.
Code § 387.


[4] Compromise, Settlement, and Release Jurisdiction
Injunction Particular proceedings or remedies in actions
Trial court had jurisdiction over class counsel, who brought similar class action before
other trial court, to order temporary restraining order that required counsel to deposit into
court supervised escrow account over $5 million of settlement proceeds counsel claimed
were attorneys’ fees, since trial court had equitable authority to ensure the fair and orderly
administration of justice to class members. Cal. Civ. Proc. Code § 664.6.


[5] Appeal and Error Granting or refusing
The Court of Appeal reviews an order for injunctive relief for an abuse of discretion.
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[6] Appeal and Error Granting or refusing
Injunction Discretionary Nature of Remedy
The grant or denial of a permanent injunction rests within the trial court's sound discretion
and will not be disturbed on appeal absent a showing of a clear abuse of discretion.


[7] Appeal and Error Injunctive Relief
The burden of showing injunction was abuse of discretion is on the party challenging the
ruling to demonstrate such abuse.


[8] Appeal and Error Abuse of discretion
Notwithstanding the applicability of the abuse of discretion standard of review, the specific
determinations underlying the superior court's decision are subject to appellate scrutiny
under the standard of review appropriate to that type of determination.


1 Cases that cite this headnote


[9] Appeal and Error Plenary, free, or independent review
Appeal and Error Substantial Evidence
The superior court's express and implied findings of fact are accepted by appellate courts
if supported by substantial evidence, and the superior court's conclusions on issues of pure
law are subject to independent review.


[10] Attorneys and Legal Services Specific Services and Particular Cases
Substantial evidence supported factual finding that proceeds which class counsel claimed
to be entitled to as attorney fees were class action attorney fees which required court
approval and were subject to equitable power of court to prevent unjust enrichment, where
counsel received proceeds from adverse employer in exchange for clients' release, all
counsel's clients were members of class, and counsel never disclosed existence of the
purported fee agreement to, or sought approval of it from, any court.


[11] Attorneys and Legal Services Compensation from Funds in Court; Common Fund
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In awarding an attorney's fee from the recovered or preserved fund or from the other
benefited parties, the trial court acts within its equitable power to prevent the other parties'
unjust enrichment.


[12] Attorneys and Legal Services Compensation from Funds in Court; Common Fund
Because it distributes the cost of hiring an attorney among all the parties benefited, a
common fund fee award has sometimes been referred to as “fee spreading.”


[13] Attorneys and Legal Services Compensation from Funds in Court; Common Fund
Costs, Fees, and Sanctions Class actions
Class action litigation can result in an attorney fee award pursuant to a statutory fee
shifting provision or through the common fund doctrine when a class settlement agreement
establishes a relief fund from which the attorney fee is to be drawn.


[14] Appeal and Error Parties, process, and appearance
The Court of Appeal presumes that trial judges are well aware of their responsibilities as
fiduciaries for the protection of absent class members.


[15] Costs, Fees, and Sanctions Hearing and Determination
The court has a duty, independent of any objection, to assure that the amount and mode of
payment of attorneys’ fees are fair and proper, and may not simply act as a rubberstamp
for the parties’ agreement.


[16] Appeal and Error Costs and Fees
The experienced trial judge is the best judge of the value of professional services rendered
in his court, and while his judgment is of course subject to review, it will not be disturbed
unless the appellate court is convinced that it is clearly wrong.


1 Cases that cite this headnote


[17] Appeal and Error Items and amount;  hours and rates
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The Court of Appeal's review of the amount of attorney fees awarded is deferential; the
Court of Appeal applies abuse of discretion standard.


1 Cases that cite this headnote


[18] Appeal and Error Burden of showing correctness or error
Appeal and Error Attorney fees
Attorney fees approved by the trial court are presumed to be reasonable, and the objectors
must show error in the award.


1 Cases that cite this headnote


[19] Attorneys and Legal Services Privileges, duties, and liabilities of attorneys in
general
Membership in bar is privilege burdened with conditions, one condition being fair private
and professional character, and compliance therewith is essential at moment of admission
and also afterwards.


[20] Attorneys and Legal Services Practice of Law in General
An attorney is admitted as a member of the bar to promote the ends of justice, and that
implies something more than private gain.


[21] Attorneys and Legal Services Labor and employment
Class counsel was not entitled to $5.5 million in proceeds, from adverse employer via
settlement, that it claimed in attorney fees, and thus proceeds were directed to class
members, where counsel directed its clients to make claims, never secured its clients'
consent or authorization to enter into the separate agreement, and never disclosed existence
of the purported fee agreement to, or sought approval of it from, any court.


[22] Attorneys and Legal Services Specific Services and Particular Cases
Trial court was not required to vacate class action settlement in order to distribute portion
of settlement to counsel as attorney fees, where class members were entitled to have
counsel's claim for fees in variance with their fee agreement, and in such disproportion to
the recovery obtained, independently reviewed by the class action court.
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[23] Constitutional Law Fees
Privileged Communications and Confidentiality Objections;  claim of privilege
Class counsel's due process rights were not violated by its inability to disclose attorney-
client privileged information regarding counsel's right to attorneys' fees, where clients did
not insist that information relevant to counsel's argument remain confidential. U.S. Const.
Amend. 14.


[24] Privileged Communications and Confidentiality Settlement negotiation privilege; 
 mediation and arbitration
Trial court did not invade mediation privilege when it relied on representations of class
counsel and counsel for defendant at prior preliminary approval hearing that parties had
reached settlement during mediation, even if word of settlement agreement was premature
when representations were made; counsels’ representations to court, even if inaccurate,
did not relay anything said or any admission made during course of mediation, and fact
that settlement was reached during mediation did not eliminate obligation of court at
preliminary approval hearing to evaluate terms of settlement and to ensure they were fair,
adequate, and reasonable. Cal. Evid. Code § 1119(a).


[25] Attorneys and Legal Services Return of compensation; refund
Trial court properly directed class counsel to reimburse class members for proceeds it
unilaterally provided to three of its clients, since payment was either an unauthorized
service award to class representative or improper fee sharing with non-lawyers.


[26] Attorneys and Legal Services Specific Services and Particular Cases
Constitutional Law Fees
Class counsel received due process when trial court directed distribution of proceeds of
settlement, to which class counsel claimed entitlement as attorney fees, for benefit of class
members, where counsel filed multiple opposition briefs, declarations, and exhibits, but
never moved for award of attorney fees. U.S. Const. Amend. 14.


Witkin Library Reference: 7 Witkin, Cal. Procedure (5th ed. 2008) Judgment, § 315
[Fees Awarded Out of Common Fund.]
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**629  Trial Court: San Francisco City and County Superior Court, Trial Judge: Honorable Mary
E. Wiss (City & County of San Francisco Super. Ct. No. CGC-11-509502)


Attorneys and Law Firms


Initiative Legal Group, Joseph A. Hearst for Appellant, Initiative Legal Group.


Drescher Law Firm, Robert E. Drescher, Valencia; Steven A. Soloway for Movants and Appellants,
Marsha Kaye and Linda Summers.


Kevin J. McInerney, San Diego, James F. Clapp, Carlsbad, for Plaintiff and Respondent, Dawn
Lofton.


Chavez & Gertler, Mark A. Chavez, Mill Valley, Nance F. Becker, San Francisco, for Intervenor
and Respondent Terri Maxon.


Littler Mendelson, Mary D. Walsh, Lindbergh Porter, Jr., San Francisco, for Defendant and
Respondent Wells Fargo Home Mortgage.


Siggins, P.J.


**630  *1004  In Lofton v. Wells Fargo Home Mortgage (2014) 230 Cal.App.4th 1050, 179
Cal.Rptr.3d 254 (Lofton I ), we affirmed a temporary restraining order (TRO) that required
appellant Initiative Legal Group, APC (ILG) to deposit into a court supervised escrow account
over $5 million of settlement proceeds it claimed were attorneys’ fees in cases it brought against
Wells Fargo Home Mortgage, Inc. (Wells Fargo), on behalf of some 600 former clients. The TRO
was predicated on an allegation that ILG's clients were in fact members of a class compensated by a
$19 million settlement of class action claims approved by the San Francisco Superior Court in this
case, Lofton v. Wells Fargo Home Mortgage (Lofton), and that ILG was compensating itself out of
its separate settlement without court approval for class claims resolved by the Lofton settlement.


The Factual and Procedural Background portion of our Lofton I opinion sets forth the unique
factual context of this case. In part, those facts showed that ILG concealed from the Lofton court
and its class member clients the $6 million settlement with Wells Fargo for payment of its attorney's
fees in violation of California Rules of Court, Rule 3.769 (b). (Lofton, supra, 230 Cal.App.4th at
p. 1063, 179 Cal.Rptr.3d 254)


In light of ILG's attempt to arrogate to itself millions in fees for claims resolved in Lofton,
we queried whether the record would support any fee award to ILG and indicated that, if the
allegations supporting the TRO were true, “it would be within the court's jurisdiction to review
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the supplemental fee agreement and to order the ILG attorneys to disgorge some or all of the fees
already received.” (Lofton I, supra, 230 Cal.App.4th at p. 1064, 179 Cal.Rptr.3d 254.) We held
that consideration of these issues on remand would “fall within the scope of the court's continuing
jurisdiction under [Code of Civil Procedure] section 664.6, section 128 and the court's equitable
authority to ensure the fair and orderly administration of justice and protect the integrity of its
judgment in the class action.” (Lofton, I, supra, 230 Cal.App.4th at p. 1068, 179 Cal.Rptr.3d 254.)


*1005  On remand, the trial court considered exactly those issues and more, and concluded ILG
was not entitled to an award of attorney's fees. The monies on deposit with the court were instead
directed to be paid to the Lofton class members who participated in the settlement, including ILG's
clients. ILG and parties who sought to intervene and vacate the Lofton and ILG settlements appeal.
We affirm.


BACKGROUND


A. The Parties
Plaintiffs and respondents Lofton et alia are a class of home mortgage consultants who alleged
they were misclassified as exempt employees by Wells Fargo. Since 2005, they were represented
by class counsel Kevin McInerney and James Clapp. (Lofton, I, supra, 230 Cal.App.4th at p. 1054,
179 Cal.Rptr.3d 254.) Appellant ILG is a law firm that represented approximately 600 Wells Fargo
home mortgage consultants alleging the same claim as the Lofton class in multiple lawsuits brought
on behalf of 30 to 90 plaintiffs in each. (Id. at p. 1055, 179 Cal.Rptr.3d 254.) Marc Primo Pulisci,
G. Arthur Meneses, Joseph S. Liu and Monica Ballarama were attorneys affiliated with ILG. Mark
Yablonovich was an attorney formerly affiliated with ILG who filed the putative class action Peña
v. Wells Fargo that was dismissed because its claims were resolved by the Lofton settlement. 1


Burke Huber was **631  an attorney affiliated with Yablonovich. Appellants Linda Summers and
Marsha Kaye are members of the Lofton class and were clients of ILG. They sought to intervene
following our remand and moved to vacate the Lofton and ILG settlements. Yablonovich and
Huber represented Summers and Kaye respectively when the motions to intervene were filed but
withdrew when motions to disqualify them from such representation were pending. Respondent
Wells Fargo Home Mortgage is the defendant in Lofton and in the individual and putative class
cases filed by ILG and Yablonovich. Respondent Maxon is also a member of the Lofton class and
former client of ILG. 2  In September 2012, Maxon filed a putative class action against ILG and four
of its attorneys for secretly settling its clients’ claims with Wells Fargo without their knowledge or
participation. (Lofton, supra, 230 Cal.App.4th at p. 1058, 179 Cal.Rptr.3d 254) At the same time,
Maxon intervened in this case and obtained the temporary restraining order that we affirmed in the
previous appeal, freezing the funds ILG was to pay itself out of the Wells Fargo settlement. (Id. at
pp. 1059-1060, 179 Cal.Rptr.3d 254) Maxon is represented by Mark Chavez and Richard Zitrin.
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1 Peña v. Wells Fargo Bank, L.A. Superior Court, No. BC449501.


2 Mr. Maxon passed away while the remand proceedings were underway. His status as an
intervenor has been assumed by his widow as his successor in interest.


*1006  B. The Proceedings on Remand
Following our remittitur, the superior court conducted a case management conference in April
2015, issued an order directing the parties to provide detailed information about the Lofton and
ILG settlements, invited motions for attorneys’ fees, and set June 24, 2015 as a hearing date for
injunctive relief, pending motions and applications, including “[t]he status and determination of
the disposition of the $5.9 million Wells Fargo transferred to ILG.” At that time, there were before
the court motions to intervene filed by appellants Kaye, Summers and others, Summers’ motion
to vacate the Lofton judgment, Maxon's motion for an injunction and to enforce the settlement
agreement, Maxon's motion for attorney's fees and a slew of evidentiary objections and requests
for judicial notice. We will discuss only the evidence and proceedings concerning the issues raised
in this appeal.


1. The Summers/Kaye Intervention Motion
Summers moved to intervene and to vacate the Lofton judgment and the ILG settlement Kaye
joined in Summers’ motion. The motion to vacate the judgment was supported with a declaration
from Summers’ attorney Mark Yablonovich who was present at the 2011 mediation between Wells
Fargo, the Lofton plaintiffs and ILG. The Yablonovich declaration contains facts specifying the
scope of his representation of Ms. Summers, but otherwise contains no factual showing supporting
the need or timeliness for her intervention. The court denied the motion as untimely and because
it would unduly enlarge the issues before the court.


2. ILG's Arguments Before the Court at the Injunction Hearing
ILG raised a host of challenges to the court's ability to consider and order any disposition of the
settlement fund it negotiated with Wells Fargo. First, it argued that the court had no jurisdiction
over the ILG settlement insofar as the court was relying on the concept of exclusive concurrent
jurisdiction. Second, it argued the court's equitable power did not extend to any remedy designed
for a subclass of the **632  Lofton class (ILG clients) who had an adequate remedy at law in
their separate action against ILG filed in September 2012. It then argued that any relief ordered in
this case that characterized the ILG settlement funds as anything other than a private agreement
between ILG and its 600 clients would require the court to vacate both settlements, and provide,
at the very least, new notices to the plaintiffs and the opportunity to opt out of the Lofton class.
Finally, ILG argued that any final order of distribution of the funds would be premature because
there were issues concerning a group of plaintiffs represented by McInerny and Clapp who did
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*1007  not participate in the settlement, and proceeding to the merits on the record developed
before the court would deny ILG its rights to due process under law.


3. Home Mortgage Consultant Litigation Against Wells Fargo as It Bore upon Exclusive
Concurrent Jurisdiction.


The first case was Mevorah v. Wells Fargo Home Mortgage (Mevorah) filed in 2005 by counsel
Kevin McInerney in San Francisco Superior Court on behalf of a putative class. Wells Fargo
removed that case to federal court. The Northern District of California certified the case as a class
action, but the Ninth Circuit vacated certification and remanded the case back to the district court.
Mevorah was pending before the district court, and class counsel was going to file a renewed
motion for class certification when Wells Fargo agreed to the mediation in Mevorah that settled
the class claims. The instant case (Lofton) was filed in the San Francisco Superior Court on March
24, 2011 for the purpose of seeking approval of the class settlement agreed to in the Mevorah
mediation. Class counsel explained in seeking approval that Lofton was filed in state court to avoid
addressing whether certification of the class could be done under federal law in Mevorah, even for
settlement purposes. Mevorah was voluntarily dismissed in December 2011 following approval
of the Lofton settlement.


After Mevorah was filed in 2005 but before Lofton was filed in 2011, ILG filed a dozen cases
on behalf of groups of home mortgage consultants against Wells Fargo. One of them, Strickler
v. Wells Fargo Bank (Strickler), was a PAGA representative action, and at least one, Hollander
v. Wells Fargo Bank (Hollander), was a class action. The other 10 were individual cases filed on
behalf of groups of the 600 mortgage consultants who had retained ILG. 3  Another class action,
Peña v. Wells Fargo (Peña), was filed by Mark Yablonovich in 2010. Yablonovich was a founding
partner of ILG who left the firm in 2009 and was listed by ILG as the lead attorney in Strickler and
Hollander. “Each of the ILG Actions (with one possible exception) and Peña advanced claims that
overlapped with those alleged in Mevorah and, as discussed below were released by the Lofton
settlement and extinguished by the judgment in this action.” That possible exception is Mather
v. Wells Fargo Bank (Mather), filed in San Francisco Superior Court which, in addition to the
wage and hour claims, included a claim for a $750 Penalty for Wells Fargo's failure to provide
employment records upon demand in violation of Labor Code section 226.


3 PAGA refers to a claim filed pursuant to the Private Attorneys General Act of 2004,
California Labor Code section 2698, et seq.


*1008  The trial court relied on our 2014 holding in Lofton I as law of the case to conclude it had
jurisdiction to consider the propriety of the settlement of class member **633  claims, including
those class members represented by ILG on class or related claims.
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4. Facts Surrounding the Lofton Settlement
The formal mediation to resolve the Mevorah case, the ILG actions and Peña was convened in
San Francisco on February 15, 2011. The parties were separated into three rooms by the mediator.
Mevorah class counsel were in one room. Marc Primo of ILG and Yablonovich were in another,
and Wells Fargo's lawyers were in the third. The mediation lasted most of the day. Class counsel
reached an agreement with Wells Fargo to settle the Lofton claims for $19 million. The superior
court sustained ILG's assertion of the mediation privilege to protect events within the February 15
mediation that occurred between ILG, Yablonovich and Wells Fargo.


Following the mediation, class counsel undertook to draft the settlement agreement, class notice
and motion for preliminary approval. In April 2011 the documents were filed, and the preliminary
approval hearing was held before the San Francisco Superior Court. Arthur Meneses of ILG and
Michael Coats from the office of Mark Yablonovich attended the hearing. Each sought to have the
hearing continued. Meneses expressed a concern that certification of the Lofton class would impair
ILG's ability to communicate with its 600 clients because “they will suddenly become represented
by class counsel.” Coats sought the continuance to “look into” the effect of the settlement upon
the Peña case.


Class counsel McInerney assured the court that counsel in Lofton had no intention of contacting any
of ILG or Yablonovich's clients, and stated: “These individuals’ cases that these gentlemen have
been referring to were essentially settled on the very same day in front of the very same mediator,
David Rotman, back on February 15th and all the details of who would be in the proposed class.
Everything else was worked out. Wells has a separate settlement agreement with these folks.”
McInerney went on to explain that: “Indeed the thought of the settlement was that these gentlemen
representing the two firms would have all their individual plaintiffs opt out. If they did not, then
they would be covered by the proposed class settlement.”


No one present at the preliminary hearing spoke up to contradict McInerney, or to correct or clarify
what he said about the resolution of the cases. Indeed, counsel for Wells Fargo appeared to confirm
what McInerney told the court saying: “The parties, all of the parties and their counsel, who are
here *1009  resolved these cases in mediation and we are proceeding I think consistent with that
resolution.” The superior court granted preliminary approval of the Lofton settlement.


The class was defined as: “All persons who at any time from February 10, 2001, through March
26, 2011, are or were employed by Wells Fargo Bank, N.A. (“Wells”) as an overtime exempt home
mortgage consultant (HMC) in the state of California and who do not opt-out of this action.” Class
members were notified that they could submit claim forms to participate in the settlement, opt-out
or object if they chose not to. The settlement included a broadly worded release. Class members
were also given notice that they would be paid from a net settlement fund, and their payments
“will increase if not all eligible members submit claims. Your amount will also increase if the
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Court declines to approve the fees requested by Class Counsel, the reimbursement of litigation
expenses, the enhancement payment to the Class Representative, or the fees of the Claims **634
Administrator.” Requests to opt-out or object were due June 27, 2011, and claim forms were due
July 12, 2011.


Contrary to McInerney's understanding, neither ILG nor Yablonovich advised their clients to opt
out of the Lofton settlement. Instead, they encouraged their clients to accept the Lofton settlement
and even directed clients to submit their claims to ILG for forwarding, not to the settlement
administrator listed on the claim form. ILG clients were also told that if they did not participate
in the Lofton settlement they would receive no compensation for the wage and hour claims ILG
brought on their behalf. None of the ILG clients opted out of the Lofton settlement, and ILG
conceded before the trial court that its clients were members of the Lofton class. The court on
remand observed that ILG had the opportunity to refute the allegations that it directed all of its
clients to participate in the Lofton settlement, but it offered no such evidence. Accordingly, the
court concluded that all the wage and hour claims advanced in the ILG actions were extinguished
by Lofton.


5. ILG's Agreement with Wells Fargo
The ILG agreement with Wells Fargo was characterized before the court at the hearing following
remand as more inchoate than McInerney and Wells Fargo perceived and represented to the
court at the preliminary approval hearing. Counsel for Wells Fargo said that “[a]s of the date of
the preliminary approval hearing, Wells Fargo had a tentative settlement with ILG regarding its
clients in which Wells Fargo would pay an as yet undivided $6 million for their complete release
of any and all claims or potential claims in their individual lawsuits against Wells Fargo. The
tentative settlement required each of ILG's clients to provide a release to Wells Fargo for their
individual claims. [¶] From Wells Fargo's standpoint, there was no change to the terms *1010
of the settlement with ILG after the date of the preliminary approval hearing. However, a dispute
arose between Wells Fargo and ILG and/or between ILG and its clients concerning the tentative
agreement and releases.” ILG's Primo said, “[a]s of the preliminary approval hearing there was no
enforceable settlement or agreement.”


Both Wells Fargo and ILG said they continued to negotiate with the help of the mediator until
January or February 2012. All of these settlement negotiations took place without the knowledge,
consent or authorization of ILG's clients.


In January 2012, ILG's clients were first informed of the results of its settlement talks with Wells
Fargo. In a form letter, sent almost six months after judgment was entered in Lofton, ILG told its
clients that in return for a signed release of Wells Fargo's liability, each of them would receive
$750 as compensation for a claim brought under Labor Code section 226 subdivision (b) for
Wells Fargo's failure to produce employment records. The balance of the $6 million settlement
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(approximately $5.5 million) was to be “for the fees and costs incurred by [ILG] since May 15,
2006 for work performed on litigation involving Wells Fargo including three class actions, a labor
code private attorney general action, and the approximately 600 individual actions, including yours
that were resolved by Lofton.”


Enclosed with the letter was a “Confidential Individual Release and Acknowledgement” to be
signed by ILG's clients in order to receive their money. The Confidential Release was to be signed
only by the ILG client, and contained a broadly worded release of Wells Fargo for all claims
included in Lofton or the ILG cases. The Confidential Release also included the **635  following
paragraphs describing the settlement and reciting its purpose:


“A total of $6,000,000 has been negotiated by Initiative Legal Group APC (ILG) in connection
with the final resolution of approximately 600 cases against Wells Fargo, including yours, along
with four representative actions with class claims that were released as the result of the Lofton v.
Wells Fargo class action settlement in which you participated: Peña v. Wells Fargo, Hollander v.
Wells Fargo, Mather v. Wells Fargo, and Strickler v. Wells Fargo.


“We propose, and by signing below you agree, to an allocation of $750.00 to each of the
approximately 600 individuals, including yourself. This will leave the remaining monies,
approximately $5,520,000 for ILG. Wells Fargo has not specified or agreed to any allocation
toward attorney's fees. Consequently, the allocation is based solely on an agreement between
individual plaintiffs and ILG.


*1011  “The upcoming dismissal of your lawsuit is not contingent on any action by you, since you
already released your claims in favor of Wells Fargo in connection with your participation in the
Lofton settlement. However, your supplemental release and acknowledgement is a requirement to
receive this additional payment. All you need to do to receive your $750 is sign below and return
this release and acknowledgement to ILG ....”


Approximately 570 of ILG's clients returned a signed Confidential Release, and the Confidential
Releases are the only documentation supporting Wells Fargo's agreement to pay $6 million to
ILG and its clients. Once the ILG clients signed the Confidential Releases, Wells Fargo deposited
$5,888,749 with the same firm that administered the Lofton settlement. Each of ILG's clients got
$750, for a total payout of $431,250. In addition to $750, the ILG clients who served as the putative
class representatives – Laura Strickler, Michael Hollander and Paula Peña – each received $7,500
at ILG's direction for their “effort”. None of these payments were disclosed to the courts in which
those class actions were pending when they were dismissed. The settlement administrator paid
itself $9,499 for its services, and ILG was paid $5,425,500 for its “Attorney's Fees and Costs.”


6. ILG's Supplemental Settlement with Its Clients.
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At least one of the ILG clients balked at the proposed allocation between client payments and
attorney's fees contained in the letter and Confidential Release that explained the deal between
ILG, ILG's clients and Wells Fargo. As a result, ILG made a supplemental proposal “to avoid
a potentially protracted dispute with our clients, we are proposing to settle any potential claims
you may have by paying you an additional $1,000 in exchange for you executing a settlement
agreement and release of all claims.” ILG paid $1,000 to each of 495 clients who accepted this
offer. But five ILG clients were unwilling to accept the $1,000. They negotiated additional amounts
for their releases, and ILG paid them collectively $9,391.


The release prepared by ILG for the additional $1,000 payment provided a further justification to
its clients for its $5 million fee from the settlement. It stated: “The Lofton v. Wells Fargo class
action settlement resulted in payments totaling approximately $12,286,824 to the class members,
of which you are one. [¶] ILG was not class counsel and received no fees or costs from the Lofton
settlement. ... ILG negotiated a proposed settlement with Wells Fargo. As part of that proposed
settlement, you would receive an additional $750 above and beyond your Lofton settlement
payment. Wells Fargo also agreed **636  and did pay $5,448,000 to ILG for attorneys’ fees and
costs, slightly less than the $5,520,000 amount estimated in the January 2012 correspondence.
The amount paid to ILG was to cover the legal services performed *1012  over the six years of
litigation. [¶] The Lofton case settled overlapping claims asserted by ILG on behalf of 600 clients.
Additionally, ILG obtained $750 per client as a result of the Mather action. In light of the settlement
in the Lofton action, as well as the Mather action, all of plaintiffs’ actions were dismissed.”


The Confidential Release summarized at length the efforts undertaken by ILG in the Strickler and
Hollander cases and described its efforts in Mather as only filing suit.


7. The Trial Court's Rulings Contested in This Appeal.
The trial court issued a detailed and thorough order following the June 2015 hearing on injunctive
relief, and painstakingly ruled on over 100 pages of evidentiary objections and claims of privilege.
None of the specific evidentiary rulings are challenged in this appeal. The rulings on the privilege
claims are challenged only in the broadest sense that by relying on Lofton class counsel's
description of the results of the Mevorah mediation in the preliminary approval hearing and in the
hearing on injunctive relief the superior court violated the mediation privilege.


In addition to the challenge to the court's jurisdiction and the denial of intervention by Summers
and Kaye, ILG challenges the court's determination that its attorneys’ fees belonged to the Lofton
class and should be distributed to class members who filed a claim in Lofton. ILG also challenges
the trial court's order that ILG reimburse the settlement fund for the amounts paid by ILG to
Stickler, Hollander and Peña for their efforts as class representatives.
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DISCUSSION


A. The Summers/Kaye Intervention Motion
Intervention in an action or proceeding is governed by Code of Civil Procedure section 387. 4


As section 387 existed at the time Summers and Kaye sought intervention, it could be obtained
permissively with approval of the superior court when the proposed intervenor had an interest in
the action or proceeding, or as a matter of right when intervention was conferred under a provision
of law. 5  (§ 387, subdivisions (a) & (b) as enacted by Stats. 1977, ch. 450, § 1, p. 1486.) But
whether permissive or as a matter of right, a party's proposed intervention must be timely. (§ 387.)


4 Further statutory references are to the Code of Civil Procedure unless otherwise designated.


5 Section 387 was amended effective January 1, 2018. (Stats. 2017, c. 131 (AB 1693), sec. 1.)


[1]  [2]  [3] The determination of the timeliness of intervention is committed to the discretion of
the trial court, and we review such a determination for an *1013  abuse of discretion. (Northern
Cal. Psychiatric Society v. City of Berkeley (1986) 178 Cal.App.3d 90, 109, 223 Cal.Rptr. 609.)
Timeliness is measured from “the date the proposed interveners knew or should have known
their interests in the litigation were not being adequately represented.” (Ziani Homeowners Assn.
v. Brookfield Ziani LLC (2015) 243 Cal.App.4th 274, 282, 196 Cal.Rptr.3d 399.) Looking at
Summers and Kaye's proposed intervention through this lens, we conclude the superior court did
not abuse its discretion in denying intervention.


**637  Summers and Kaye were members of the Lofton class and clients of ILG. They were
notified of and participated in the Lofton settlement, the ILG settlement with Wells Fargo and,
most significantly, ILG's supplemental settlement with its clients in August 2012. They argue their
proposed intervention in May 2015 was timely because they acted soon after the remand from this
court following our decision in Lofton I, and not long after they learned that ILG's clients “diluted
the settlement pool” and that class counsel in Lofton had 30 clients who did not participate in the
settlement. Nonsense.


In the first instance, the record contains no factual showing in the form of declarations from either
Summers or Kaye specifying what they knew and when they learned it. Moreover, the record
shows that they should reasonably have suspected their interests were not adequately represented
when ILG approached them in August 2012 and sought their release of any and all claims against
ILG for the additional payment of $1,000, just as Mr. Maxon suspected at that time. The superior
court did not abuse its discretion in determining that Summers’ and Kaye's motions to intervene
were untimely.
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B. The Basis for the Court's Jurisdiction
[4] In Lofton I, ILG contested the trial court's authority to issue the temporary restraining order
challenged in that appeal, in part, because ILG was neither a defendant nor counsel for the class in
the Lofton case. (Lofton I, supra, 230 Cal.App. 4th at p. 1061, 179 Cal.Rptr.3d 254.) We disagreed
and held that the court had authority to issue the restraining order under the concept of exclusive
concurrent jurisdiction, “section 664.6, section 128 and the court's equitable authority to ensure
the fair and orderly administration of justice and protect the integrity of its judgment in the class
action.” (Id. at pp. 1065, 1062, 179 Cal.Rptr.3d 254.)


Now ILG argues the superior court had no jurisdiction for the relief ordered in this case because,
“there was simply no basis in the record on which the trial court could assert exclusive concurrent
jurisdiction.” ILG chides us for relying on that concept because “the factual showing made after
remand demonstrated the Mevorah action (the purportedly ‘first filed’ action) *1014  was not
pending in any California court at the time the court below purported to assume jurisdiction.” ILG's
renewed challenge to the trial court's jurisdiction fails for three reasons.


First of all, as the above-quoted language from Lofton I makes clear, we did not affirm the trial
court's authority to issue the temporary restraining order solely in reliance on the concept of
exclusive concurrent jurisdiction. The superior court's jurisdiction over this dispute and ILG was
also proper under its equitable authority to ensure the fair and orderly administration of justice,
its statutory power to do the same conferred by section 128, subdivisions (a)(3) and (5), and in
the exercise of its jurisdiction retained to enforce and supervise execution of the Lofton settlement
under section 664.6. ILG's opening brief does not challenge any of these bases for the court's
jurisdiction in this appeal. Rather, ILG argues in its reply brief that exercise of the trial court's
equitable authority and power under sections 128 and section 664.6 could only have been proper
in the context of exclusive concurrent jurisdiction. That is not what we said in Lofton I, nor does
ILG provide any authority to support its claim that the court was powerless to exercise its authority
over ILG and its $6 million settlement in reliance on these independent bases for jurisdiction.


**638  We also have no difficulty in concluding on this record that the Mevorah case indeed
provided a basis for the application of the doctrine of exclusive concurrent jurisdiction. ILG
acknowledges that Mevorah was a “first-filed” action pending in the San Francisco Superior Court
when ILG filed its cases. But, it says Mevorah “could not provide the basis for the exercise of
exclusive concurrent jurisdiction, because it was not pending in any California court at the time”
the superior court reviewed ILG's $6 million settlement. (Italics omitted.) At that time, Mevorah
had been removed and remained pending in federal court while the proceedings were ongoing in
Lofton, and was not dismissed until December 2011 after the Lofton settlement was approved. This
argument is unduly formalistic and ignores the substance of the Lofton action. Both Mevorah and
Lofton were brought on behalf of the same class of plaintiffs, asserted the same claims against the
same defendant and were filed by the same class counsel. The mediation confidentiality agreement
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for the February 2011 mediation reflects that the parties were trying to settle Mevorah, and lawyers
from ILG and Yablonovich are signatories. Yes, Lofton is a different class representative than
Mevorah, but class counsel explained that Lofton was filed to approve the settlement in San
Francisco superior court in order to avoid certification issues that could arise under federal law.
Once Lofton was approved, Mevorah was dismissed. In these circumstances, we have no difficulty
in concluding that Lofton was a continuation of the Mevorah action just as we would so certainly
conclude if Mevorah were remanded to the state court. The cases in substance were the same.


*1015  Finally, ILG makes no mention of the possible import of Mather which was filed before
Lofton, pending before the San Francisco Superior Court when the Lofton settlement was approved,
and served as the basis for ILG's payment of $750 to each of approximately 600 clients out of
its $6 million settlement with Wells Fargo. ILG dismissed Mather with prejudice in April 2012.
The dismissal reads in part, “As a condition of this dismissal, the parties waive their rights to
seek or recover any fees and costs incurred in this action except as provided for in the parties'
confidential settlement agreement; and [¶] This Request for Dismissal arises from and is based
upon the Plaintiffs’ participation in and recovery for those claims being dismissed with prejudice
made as part of the class action settlement in a related action entitled Lofton v. Wells Fargo Home
Mortgage, San Francisco County Superior Court Case No. CGC-11-509502.” There can be no
credible suggestion that the superior court had no authority to review the relationship between the
basis for dismissal in Mather, the Lofton settlement and the waiver of the right to seek attorney's
fees as articulated in the Mather dismissal.


ILG's challenge to the superior court's assertion of jurisdiction over it and the proceeds of the $6
million settlement with Wells Fargo is without merit.


C. Characterization of the ILG Settlement.
ILG argues the trial court erred in concluding that the fees paid to ILG out of the ILG settlement
with Wells Fargo “ ‘are properly construed as class action attorneys’ fees which required approval’
” by the Lofton court. According to ILG, “The question before this Court is the legal soundness
of the lower court's conclusion that the ILG's clients’ subsequent settlements with Wells Fargo are
‘properly construed’ as part of the class settlement.” ILG's briefs suggest the trial court penalized its
clients by ruling “that ILG's **639  claimed fees are properly construed as class action attorneys’
fees which should have been disclosed to the Court as part of the resolution of Lofton.” ILG says,
“There was nothing untoward in ILG's clients taking advantage of a class settlement that was
deliberately intended to include their claims.” We agree. But this case is not about ILG's clients. It
is about ILG and the basis for its appropriation of more than $5 million as attorneys’ fees, without
court approval, out of a $6 million settlement fund secured on behalf of those 600 clients.


[5]  [6]  [7]  [8]  [9] ILG says our review of the court's characterization and disposition of its fees
should be de novo. We disagree. We review an order for injunctive relief for an abuse of discretion.
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“ ‘The grant or denial of a permanent injunction rests within the trial court's sound discretion
and will not be disturbed on appeal absent a showing of a clear abuse of discretion.’ [Citations.]
The *1016  burden is on the party challenging the ruling to demonstrate such abuse.” (Grail
Semiconductor, Inc. v. Mitsubishi Electric & Electronics USA, Inc. (2014) 225 Cal.App.4th 786,
801, 170 Cal.Rptr.3d 581.) “Notwithstanding the applicability of the abuse of discretion standard of
review, the specific determinations underlying the superior court's decision are subject to appellate
scrutiny under the standard of review appropriate to that type of determination. [Citation.] For
instance, the superior court's express and implied findings of fact are accepted by appellate courts
if supported by substantial evidence, and the superior court's conclusions on issues of pure law are
subject to independent review.” (Smith v. Adventist Health System/West (2010) 182 Cal.App.4th
729, 739, 106 Cal.Rptr.3d 318.)


[10] The court's decision “that the $5,425,000 which ILG claims it is entitled to as attorneys’ fees
belong to the Lofton class” was factual, and supported by undisputed evidence. That evidence
showed: “(a) all of the ILG clients are members of the Lofton Class; (b) ILG appeared at the
preliminary approval hearing in Lofton (and failed to correct Class Counsel's misunderstanding that
the ILG Clients had their own settlement with Wells Fargo); (c) ILG encouraged and directed its
clients to make claims from the Lofton settlement, even filing claim forms for its clients (essentially
diluting the monies available to the other Lofton claimants); (d) ILG's claimed entitlement for
fees is based (almost) entirely for work performed on claims that were extinguished by the Lofton
Settlement; and (e) ILG never disclosed the existence of the purported fee agreement to, or sought
approval of it from, any court, let alone this Court.” The determination that the ILG fee belongs
to the Lofton class was supported by substantial evidence and was not an abuse of discretion.


[11]  [12]  [13] That factual determination is consistent with the law surrounding attorney's fees
out of common fund recoveries. “California has long recognized, as an exception to the general
American rule that parties bear the costs of their own attorneys, the propriety of awarding an
attorney fee to a party who has recovered or preserved a monetary fund for the benefit of himself
or herself and others. In awarding a fee from the fund or from the other benefited parties, the trial
court acts within its equitable power to prevent the other parties' unjust enrichment. [Citations.]
[¶] Because it distributes the cost of hiring an attorney among all the parties benefitted, a common
fund fee award has sometimes been referred to as ‘fee spreading.’ [Citations.] [¶] ... [¶] Class action
litigation can result in an attorney fee award pursuant to a statutory fee shifting provision or through
the common fund doctrine when, as in this **640  case, a class settlement agreement establishes a
relief fund from which the attorney fee is to be drawn.” (Laffitte v. Robert Half Internat., Inc. (2016)
1 Cal.5th 480, 488-489, 205 Cal.Rptr.3d 555, 376 P.3d 672.) Such is the case here. Lofton was a
common fund settlement. The monies in the *1017  settlement fund belonged to the members of
the Lofton class, and fee awards could be paid out of it under the principle of “fee spreading.”
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This same principle applies with equal force to the ILG agreement with Wells Fargo. It also was
a common fund settlement. Wells Fargo agreed to pay a lump sum of $6 million in return for
individual releases of claims from ILG's clients. The releases are explicit. “Wells Fargo has not
specified or agreed to any allocation toward attorney's fees. Consequently, the allocation is based
solely on an agreement between individual plaintiffs and ILG.” The cases make clear that fee
allocation in a common fund setting is not just a matter of private agreement between lawyers and
their clients, as ILG contends. Rather, such an allocation is done through the equitable power of the
court to prevent unjust enrichment. In the usual case, the court's power is employed to prevent the
unjust enrichment that would accrue to some beneficiaries of the litigation by “fee spreading” the
cost of the litigation so it is not borne entirely by the parties that pursued recovery for the benefit
of themselves and others. (Laffitte v. Robert Half Internat., Inc, supra, 1 Cal.5th at pp. 488-489,
205 Cal.Rptr.3d 555, 376 P.3d 672.) But it is equally apparent that courts awarding attorneys’ fees
from a common fund recovery ensure that those fees are reasonable and don't unjustly enrich the
attorneys at their clients’ expense. (See, Lealao v. Beneficial California, Inc. (2000) 82 Cal.App.4th
19, 97 Cal.Rptr.2d 797; Thayer v. Wells Fargo Bank (2001) 92 Cal.App.4th 819, 112 Cal.Rptr.2d
284; In re Vitamin Cases (2003) 110 Cal.App.4th 1041, 2 Cal.Rptr.3d 358.)


D. The Court's Decision To Award the ILG Funds to the Lofton Class.
In light of our affirmance of the superior court's ruling that the portion of the ILG settlement
claimed as fees belonged to the Lofton class, we next consider whether the court erred in directing
that the nearly $5 million on deposit with the trial court be paid to the class instead of to ILG
for an attorneys’ fee. In Lofton I we observed that, “there is a question on this record [supporting
the temporary restraining order] whether ILG is entitled to any fees at all. A duplicative action
that does nothing to contribute to a result achieved in a class action does not justify a separate
award of fees. [Citation.] Courts have to be vigilant in awarding fees where multiple actions are
filed alleging similar claims. ‘[W]hile meager fee awards to successful counsel may discourage
able counsel from engaging in many forms of public interest litigation that should be encouraged,
the unquestioning award of generous fees may encourage duplicative and superfluous litigation
and other conduct deserving no such favor.’ [Citation.] The class members were entitled to have
ILG's claim for fees in variance with their fee agreement, and in such disproportion to the recovery
obtained, independently reviewed by the class action court.” (Lofton, I, 230 Cal.App.4th at p. 1064,
179 Cal.Rptr.3d 254.)


*1018  On remand, the superior court invited and set a deadline for “[a]ny motion for attorney fees,
other than those previously awarded.” In response, intervener Maxon filed a motion for attorneys’
fees, but ILG did not. Instead, ILG challenged the authority of the court's jurisdiction over this
dispute, whether permanent relief was appropriate, whether the question of ILG's fees should be
resolved in Lofton or another **641  case and whether any relief ordered would require vacatur
of the Lofton settlement and new notice to the plaintiff class. But ILG did not seek an award of
attorneys’ fees.
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In Lofton I we stated that if the record on remand proved that the attorneys’ fees claimed by ILG
out of its settlement with Wells Fargo were class action fees attributable to Lofton, “it would be
within the court's jurisdiction to review the supplemental fee agreement and to order the ILG
attorneys to disgorge some or all of the fees already received.” (Lofton I, supra, 230 Cal.App.4th
at pp. 1064, 1059, 179 Cal.Rptr.3d 254.) Here, we have affirmed the trial court's factual and legal
determinations that the ILG settlement money belonged to the Lofton class.


[14]  [15]  [16]  [17]  [18] Just what should be paid out of that money as attorneys’ fees is a
determination we entrust to the discretion of the trial court judge. “[W]e presume that our trial
judges are well aware of their responsibilities as ‘fiduciaries’ for the protection of absent class
members. [citations.] ...The court has a duty, independent of any objection, to assure that the
amount and mode of payment of attorneys’ fees are fair and proper, and may not simply act as
a rubberstamp for the parties’ agreement. [Citation.] ‘ “The evil feared in some settlements—
unscrupulous attorneys negotiating large attorneys’ fees at the expense of an inadequate settlement
for the client—can best be met by a careful ... judge, sensitive to the problem, properly evaluating
the adequacy of the settlement for the class and determining and setting a reasonable attorney's
fee [Citation.]. ...” ’ [¶] We also start from the proposition that the ‘ “experienced trial judge is
the best judge of the value of professional services rendered in his court, and while his judgment
is of course subject to review, it will not be disturbed unless the appellate court is convinced that
it is clearly wrong.” ’ [Citations] For this reason ‘[o]ur review of the amount of attorney fees
awarded is deferential.’ [Citations.] We apply an abuse of discretion standard. [Citation.] Fees
approved by the trial court are presumed to be reasonable, and the objectors must show error in the
award.” (Consumer Privacy Cases (2009) 175 Cal.App.4th 545, 555-556, 96 Cal.Rptr.3d 127.)


In the absence of any motion by ILG seeking an award of attorneys’ fees, there is no basis in this
record to support an argument that the superior court abused its discretion in refusing to award
them. Instead, the record shows the trial court's decision to award the $5 million to the Lofton class
was entirely *1019  justified. ILG directed its clients to make claims in the Lofton settlement,
never advised its clients of the potential benefits of opting out of Lofton, never advised its clients
at the time Lofton was settled that it was negotiating a separate agreement with Wells Fargo, and
never secured its clients consent or authorization to enter into the separate agreement. Moreover,
ILG never disclosed “the existence of the purported fee agreement to, or sought approval of it from,
any court. [¶] ... [¶] Having concealed its purported fee agreement from the Court, and having tried
to appropriate those funds to itself without Court approval, [the superior court determined] that
ILG is not entitled to any of the claimed fees.” We agree.


[19]  [20] “ ‘Membership in the bar is a privilege burdened with conditions. A fair private and
professional character is one of them. Compliance with that condition is essential at the moment
of admission; but it is equally essential afterwards.’ ” (In re Bond (1934) 168 Okla. 161, 31
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P.2d 921, 922.) “It should be the duty of an attorney to endeavor to raise the standards of his
profession rather than to lower its integrity **642  and prestige. An attorney at law should
zealously and continuously enforce his attentions to strive to maintain the essentials of a fair
private and professional character, guarding against their loss through questionable personal and
professional conduct and should not be unmindful of the oath this state required of him, before
he was privileged to have his name entered upon the roll as an attorney.” (Ibid.) “An attorney is
admitted as a member of the bar to promote the ends of justice, and that implies ‘something more
than private gain.’ ” (Id. at p. 923)


[21] Nothing in this record demonstrates that ILG's services in securing $750 for each of its 600
clients and facilitating their participation in Lofton were worth the $5.5 million it claimed for itself
in attorneys’ fees. On this record, the court was correct to deny ILG any part of the $5.5 million
and instead direct that it be awarded to the Lofton class that included ILG's 600 clients.


E. The Court Was Not Required to Vacate the Lofton Settlement.
[22] ILG argues that if its fees “were part of the Lofton settlement, then the only available course
of action when the court determined that the previously-approved settlement was unacceptable
was to reject the settlement and require the parties to re-negotiate it.” It supports this argument
with citations to cases involving agreements that included a specific amount of attorneys’ fees as
a term of settlement, (See, Leeman v. Adams Extract & Spice, LLC (2015) 236 Cal.App.4th 1367,
187 Cal.Rptr.3d 220) or where a party sought to deviate from the express terms of settlement.
(See, Karpinski v. Smitty's Bar, Inc. (2016) 246 Cal.App.4th 456, 201 Cal.Rptr.3d 148.) Neither
is the case here.


*1020  This case involves two settlement agreements. One of them for $19 million, the other for
$6 million. Both are common fund settlements, both compensate for claims made in Lofton, and
the attorneys’ fees payable in them should have been reviewed and approved by the Lofton court.
(See, ante, pt. D. of the Discussion.) That is the effect and substance of the superior court's ruling.


The Lofton settlement provides: “The total amount to pay the timely and valid claims of the Class
Members (‘Class Members’ Distribution Amount'’) consists of the $19,000,000.00 Settlement
Sum and any interest accrued thereon less the following: (1) attorneys' fees and litigation costs
awarded by the Court to Class Counsel; (2) any enhancement payment to the Class Representative
awarded by the Court; (3) a reasonable amount to the Claims Administrator approved by the Court
to administer the Settlement; and (4) the sum of $60,000 to be paid to the California Labor and
Workforce Development Agency as penalties pursuant to California Labor Code Section 2699(i)
and (j).” The ILG settlement, on the other hand, is not memorialized in a single written settlement
agreement. Rather, the only supporting documentation is the approximately 600 Confidential
Releases signed by ILG clients in favor of Wells Fargo. This document made clear that ILG was
claiming $5,520,000 as attorneys’ fees and that “Wells Fargo has not specified or agreed to any
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allocation toward attorneys fees. Consequently, the allocation is based solely on an agreement
between individual plaintiffs and ILG.”


The superior court's ruling simply disallowed this $5,520,000 claim for attorney's fees and instead
paid it to the Lofton class, including ILG's clients. As we said in Lofton I, “The class members
were entitled to have ILG's claim for fees in variance with **643  their fee agreement, and in such
disproportion to the recovery obtained, independently reviewed by the class action court.” (Lofton
I, supra, 230 Cal.App.4th at p. 1064, 179 Cal.Rptr.3d 254.) Moreover, as the superior court
observed, the class notice stated the settlement fund available for distribution could be affected by
the award of court-approved attorney's fees and the number of class members filing claims. The
court's decision to deny fees to ILG has the effect of increasing the funds available for distribution
to the class. On this record, the ruling did not effect a material change in the terms of the Lofton
settlement that would require vacatur.


F. There Was No Violation of the Attorney-client or Mediation Privileges.
[23] ILG contends that because the court relied only upon evidence of ILG's behavior from a
handful of its clients who offered declarations in support of Maxon and the Lofton class, it was
“barred from defending itself because it could not, consistent with its ethical obligations to its
clients, disclose what it *1021  had told its other approximately 595 clients about their individual
settlements with Wells Fargo.” ILG says in its opening brief in this court that this is because
“The Vast Majority Of Its Clients Did Not Waive the Attorney-Client Privilege.” The record,
however, is silent on whether ILG sought any such waivers or even approached its other 595 clients
about the possibility of waiving the privilege so ILG could defend its claim to over $5 million in
attorneys’ fees. Moreover, ILG made no showing that the declarations provided by its clients were
false, misleading or incorrect in any material way, and the evidence produced by ILG shows that
all its clients, with the exception of payments to “class representative” plaintiffs, were similarly
compensated from its separate settlement.


ILG's argument implies that this case should have been dismissed on the basis that its due process
rights to present a defense were violated by its inability to disclose attorney-client privileged
information. But to secure such a dismissal ILG was required to show that its clients were
“insisting that the information remain confidential.” (Dietz v. Meisenheimer & Herron (2009) 177
Cal.App.4th 771, 792, 99 Cal.Rptr.3d 464.) As stated above, there is no such showing here. Nor
does this record demonstrate that it was necessary for ILG to disclose privileged information.
Had ILG moved for an award of attorneys’ fees and demonstrated extensive efforts on its clients’
behalf, the specific content of any attorney-client communications would have been irrelevant.


[24] ILG's claim that the trial court invaded the mediation privilege is similarly bereft of merit.
The alleged invasion of mediation confidentiality consisted of the trial court's reliance on the
representations of class counsel and counsel for Wells Fargo at the preliminary approval hearing
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in Lofton that ILG and Wells Fargo reached a settlement in the 2011 mediation. Nonsense.
Counsels’ representations to the court, even if inaccurate, did not relay “anything said or any
admission made for the purpose of, in the course of, or pursuant to a mediation.” (Evid. Code,
§ 1119, subd. (a).) Moreover, the Lofton court was charged with evaluating the sufficiency of
the class settlement and “the fact that the settlement was reached during mediation ... does not
eliminate the court's obligation to evaluate the terms of the settlement and to ensure they are
fair, adequate and reasonable.” (Kullar v. Foot Locker Retail, Inc. (2008) 168 Cal.App.4th 116,
131-132, 85 Cal.Rptr.3d 20.) Since ILG's clients were members of the Lofton class whose claims
were extinguished by the **644  Lofton settlement, the court was properly told of their possible
separate settlement with Wells Fargo. Indeed, rather than conceal the status of that settlement from
the Lofton court, we agree with the superior court that it was incumbent upon ILG to set the record
straight if there was some misunderstanding of the terms or existence of its separate agreement.
The mediation privilege was not invaded by class counsels’ representations to the superior *1022
court that ILG and Wells Fargo had reached a separate settlement, even if word of the agreement
was premature.


G. ILG Was Properly Directed To Reimburse the Lofton Class for the Service Awards It
Unilaterally Provided to Three of Its Clients.


[25] ILG argues the court had no authority to order it to “disgorge” $22,500 it paid to clients
Hollander, Peña and Strickler. It argues that there could be no disgorgement because ILG never had
the money in its account. It was paid directly to its clients by Wells Fargo through the settlement
facilitator. ILG also contests the trial court's conclusion that the payments were improper as
either fee splitting or an unapproved service award because the finding is “based on no evidence
whatsoever.”


ILG must be reading a different record than we are. The declaration of ILG Attorney Marc Primo
states: “In light of the effort Michael Hollander, Paula [Peña] and Laura Strickler had made, it
was agreed that they would receive $7500 along with their $750 individual settlement payments.
Hollander and Strickler were no longer putative class representatives and the [Peña] action had
been mooted by the Lofton class action settlement.” The payments were also at the direction of
ILG and from money ILG was otherwise claiming as its fee. Primo's declaration filed with the
trial court to show ILG's compliance with the temporary restraining order we affirmed in Lofton
I states: “Although ILG was entitled to receive $5,448,000 for fees and costs, $22,500 of that
amount was distributed by [the settlement facilitator] directly to three former ILG clients at ILG's
request.” Moreover, the declaration of counsel for Wells Fargo makes clear that its settlement with
ILG provided that ILG's clients were to release all their claims in return for Wells Fargo's payment
of an unallocated and undivided $6 million. The Confidential Release sent by ILG to each of its
600 clients stated: “[w]e propose, and by signing below, you agree to an allocation of $750.00
to each of the approximately 600 individuals including yourself. This will leave the remaining
monies, approximately $5,520,000 for ILG.”
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This record amply supports the court's conclusion that the $22,500 paid to three of ILG's former
clients was either an unauthorized service award to class representative or improper fee sharing
with nonlawyers. The objection that the court could not order disgorgement of this money is
without substance. If the record in this case shows one thing, it's this: until the trial court did
something about it, ILG had constructive possession of the entire $6 million settlement between
its clients and Wells Fargo, and control over its disbursement to the very penny.


*1023  H. ILG Received Due Process.
[26] ILG contends the proceedings in the trial court deprived it of due process because the court's
order directing distribution of the proceeds of the ILG settlement with Wells Fargo for the benefit
of the Lofton class was sua sponte and “ILG would have had an opportunity for a full hearing
on the merits.” Again, the record demonstrates that ILG's claim mischaracterizes the process and
nature of proceedings **645  in the trial court. Following remand of Lofton I, in April 2015 the
trial court held a case management conference. The order issued following that conference directed
the parties to file relevant evidence and motions, including any motions for attorneys’ fees, and
set a hearing on preliminary injunctive relief for June 24, 2015.


ILG filed multiple opposition briefs, declarations and exhibits for the hearing. But it never moved
for an award of attorneys’ fees, and never sought to obtain discovery. ILG's attorneys who attended
the June 24 hearing declined the court's invitation to speak on their own behalf. Moreover, when
counsel for ILG was arguing due process challenges to the court's proceeding, the court engaged
counsel in an extended colloquy and invited additional evidence, an offer of proof, and asked
ILG to identify its contemplated discovery. When all was said and done, the court asked counsel
“[W]hat is it that you think you haven't presented to the Court that you would like to present to
the Court?” Counsel answered: “Your Honor, I believe that based on the record that we have,
we presented everything that we wanted to present with respect to [distribution of the settlement
proceeds] including our argument that the Court doesn't have the jurisdiction to do this at this
point, and that it exceeds the court's authority.”


Finally, ILG makes an argument that the proceeds of settlement could not be distributed in this
case, but instead should be considered as a possible item of damages in the legal malpractice case
of Maxon v. ILG, which remains pending before the San Francisco Superior Court. (See Lofton
I, supra, 230 Cal.App.4th at p. 1058, 179 Cal.Rptr.3d 254.) What we said in Lofton I about the
propriety of the temporary restraining order remains true and controls our consideration of the
injunctive relief here. “We need not consider whether Maxon has an adequate legal remedy in his
separate action against ILG because the absent class members, whose interests the court was also
seeking to protect with the TRO do not. Likewise, the trial court itself has a substantial interest
in preserving the proceeds of a settlement that arguably should have been allocated and approved
within the context of the class action proceedings.” (Id. at p. 1067, 179 Cal.Rptr.3d 254.)
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*1024  DISPOSITION


The superior court's order for injunctive relief filed June 16, 2015, is affirmed. A copy of this
opinion shall be sent to the State Bar of California.


Pollak, J., and Jenkins, J., concurred.


Opinion
A petition for a rehearing was denied October 18, 2018. Appellant's petition for review by the
Supreme Court was denied January 2, 2019, S252439.


All Citations
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Synopsis
Background: Former employee brought putative class action suit in state court against employer,
asserting claims for violations of California's labor code and seeking penalties under the California
Private Attorney General Act (PAGA). Following removal, class was certified and the United
States District Court for the Northern District of California, Lucy H. Koh, J., 384 F.Supp.3d 1058,
held a bench trial and entered judgment for employee on two of his claims but decertified the class
and denied employee's individual claim for meal-break violations, based on employees lack of
standing, and then awarded damages as well as penalties under PAGA. Employer appealed.


Holdings: The Court of Appeals, Bumatay, Circuit Judge, held that:


[1] plaintiff lacked standing to pursue meal-break claim;


[2] plaintiff had standing to pursue claims for violations of defendant's statutory obligation to
provide itemized wage statements;


[3] defendant did not violate wage statement statute by failing to list hourly rate for adjusted
overtime pay; and


[4] defendant did not violate wage statement statute by failing to list pay-period start and end dates
on statement of final pay.
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Vacated, reversed, and remanded with instructions.


Procedural Posture(s): On Appeal; Judgment.


West Headnotes (20)


[1] Federal Courts Questions of Law in General
Federal Courts "Clearly erroneous" standard of review in general
Court of Appeals reviews trial court's findings of fact for clear error and conclusions of
law de novo.


[2] Federal Civil Procedure In general;  injury or interest
Federal Civil Procedure Causation;  redressability
To meet the irreducible constitutional minimum of standing, a plaintiff must have (1)
suffered an injury in fact, (2) that is fairly traceable to the challenged conduct, and (3) will
be redressed by a favorable decision. U.S. Const. art. 3, § 2, cl. 1.


[3] Federal Civil Procedure In general;  injury or interest
To show an injury in fact, as required for standing, the plaintiff must show that he or she
suffered an invasion of a legally protected interest that is concrete and particularized and
actual or imminent, not conjectural or hypothetical.


[4] Federal Civil Procedure In general;  injury or interest
For an injury to be concrete, as required for standing, it must actually exist.


[5] Federal Civil Procedure In general;  injury or interest
Standing must persist throughout all stages of the litigation.


[6] Municipal Corporations Nature of claims required to be presented
United States Who May Bring Action for False Claims
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Qui tam actions are a well-established exception to traditional Article III analysis; a qui
tam statute permits private plaintiffs, known as relators, to sue in the government's name
for the violation of a public right. U.S. Const. art. 3, § 2, cl. 1.


1 Cases that cite this headnote


[7] Penalties Qui tam actions and informers
A qui tam action is for a redress of the government's injury, and it is the government's
injury that confers standing upon the private person.


[8] Federal Courts Standing
Standing in federal court is a question of federal law, not state law.


1 Cases that cite this headnote


[9] Penalties Qui tam actions and informers
A purported qui tam statute must hew closely to traditional scope of qui tam action for
uninjured plaintiff to maintain suit under Article III. U.S. Const. art. 3, § 2, cl. 1.


2 Cases that cite this headnote


[10] Federal Civil Procedure Rights of third parties or public
Core principal of Article III standing is that each plaintiff must assert his own legal rights
and interests, and cannot rest his claim to relief on the legal rights or interests of third
parties. U.S. Const. art. 3, § 2, cl. 1.


[11] Federal Civil Procedure Employees
California Private Attorney General Act (PAGA) did not satisfy traditional criteria for a qui
tam action so as to confer Article III standing on former employee to pursue class action
claims under PAGA for employer's alleged meal-break violations of the labor code when
he himself had not suffered an injury sufficient for standing, since PAGA did not exist to
vindicate just public rights, as it also vindicated and implicated the rights of private parties,
and it represented a permanent, full assignment of California's interest to the aggrieved
employee so that it lacked procedural controls necessary to ensure that California retained
substantial authority over the case. U.S. Const. art. 3, § 2, cl. 1; Cal. Lab. Code §§ 226.7(c),
2698 et seq.
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2 Cases that cite this headnote


[12] Federal Civil Procedure In general;  injury or interest
The hallmark of an Article III injury is that it is concrete and particularized. U.S. Const.
art. 3, § 2, cl. 1.


[13] Federal Civil Procedure In general;  injury or interest
The omission of statutorily required information can constitute a distinct, concrete injury
for Article III standing purposes; however, not every minor inaccuracy reported in
violation of a statute will cause real harm or present any material risk of real harm. U.S.
Const. art. 3, § 2, cl. 1.


[14] Federal Civil Procedure In general;  injury or interest
To determine whether the violation of a statute constitutes a concrete harm for Article
III standing purposes, a court engages in a two-part inquiry; first the court considers
whether the statutory provisions at issue were established to protect concrete interests, as
opposed to purely procedural rights, and if so, the court then assesses whether the specific
procedural violations alleged in this case actually harm, or present a material risk of harm
to, such interests. U.S. Const. art. 3, § 2, cl. 1.


2 Cases that cite this headnote


[15] Labor and Employment Parties;  standing
Former employee's injury from employer's alleged failure to disclose statutorily required
information on his wage statements was sufficiently concrete to confer Article III standing
to pursue claims for violations of California labor code provision requiring employers to
provide itemized wage statements; procedural guarantees of the provision protected a non-
abstract interest in being adequately informed of the compensation received during the
pay period, and employee alleged that employer's violations presented a material risk of
harm to his interest in the statutorily guaranteed information which was relevant to him,
as the lack of required information left him unable to determine if he was underpaid. U.S.
Const. art. 3, § 2, cl. 1; Cal. Lab. Code § 226(a).


3 Cases that cite this headnote
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[16] Federal Civil Procedure In general;  injury or interest
Even when a statute has accorded procedural rights to protect a concrete interest, a plaintiff
may fail to demonstrate concrete injury sufficient for Article III standing where violation
of the procedure at issue presents no material risk of harm to that underlying interest; that
is because a procedural violation of an informational entitlement does not by itself suffice
to keep a claim in federal court, the plaintiff must further allege at least that the information
had some relevance to her. U.S. Const. art. 3, § 2, cl. 1.


1 Cases that cite this headnote


[17] Labor and Employment Payment of wages in general
To recover damages under California's wage statement statute, a plaintiff must prove that
he suffered injury as a result of a knowing and intentional failure by an employer to comply
with the statute. Cal. Lab. Code § 226(a).


[18] Labor and Employment Payment of wages in general
Employer did not violate California's wage statement statute by failing to list hourly
rate for adjusted overtime pay, with respect to employer's bonus scheme, on his wage
statement; because the adjustment to the overtime payment due to employee, based on
bonuses earned for work performed during six pay periods, there were no applicable hourly
rates in effect during the pay period which employer was required to include in the wage
statement. Cal. Lab. Code § 226(a).


5 Cases that cite this headnote


[19] Labor and Employment Payment of wages in general
Employer's alleged failure to list pay-period start and end dates on statement of final pay,
given to employee along with his final paycheck when he was terminated in the middle of
a pay period, did not violate California's wage statement statute, since employer furnished
the required pay-period dates to employee and other terminated employees in their final
wage statements at the end of the next semimonthly pay period, which was an option
provided by the statute. Cal. Lab. Code § 226(a)(6).


2 Cases that cite this headnote


[20] Labor and Employment Payment of wages in general
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So long as an employer furnishes an employee's wage statement before or by the
semimonthly deadline, the employer is in compliance with provision of California's wage
statement statute requiring employers to furnish employees semimonthly or at time of each
payment of wages with an accurate itemized statement showing inclusive dates of period
for which employee is paid. Cal. Lab. Code § 226(a)(6).


6 Cases that cite this headnote


*671  Appeal from the United States District Court for the Northern District of California, Lucy
H. Koh, District Judge, Presiding, D.C. No. 5:17-cv-00062-LHK


Attorneys and Law Firms


Theane Evangelis (argued), Julian W. Poon, Bradley J. Hamburger, and Joseph Tartakovsky,
Gibson Dunn & Crutcher LLP, Los Angeles, California, for Defendants-Appellants.


Jonathan E. Taylor (argued), Deepak Gupta, Gregory A. Beck, and Daniel Wilf-Townsend,
Gupta Wessler PLLC, Washington, D.C.; Larry W. Lee, Kwanporn Tulyathan, and Max Gavron,
Diversity Law Group PC, Los Angeles, California; Dennis S. Hyun, Hyun Legal APC, Los
Angeles, California; for Plaintiff-Appellee.


Thomas R. Kaufman, Sheppard Mullin Richter & Hampton LLP, Los Angeles, California, for
Amici Curiae Employers Group and California Employment Law Council.


Matthew B. Gunter, Assistant General Counsel, RCN Capital LLC, South Windsor, Connecticut,
for Amicus Curiae RCN Capital LLC.


Deanna M. Rice, O'Melveny & Myers LLP, Washington, D.C.; Anton Metlitsky, O'Melveny &
Myers LLP, New York, New York; Steven P. Lehotsky and Jonathan D. Urick, U.S. Chamber
Litigation Center, Washington, D.C.; Stephanie Martz, National Retail Federation, Washington,
D.C.; Deborah R. White, Retail Litigation Center Inc., Arlington, Virginia; for Amici Curiae
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Henry Hewitt and Sairah Budhwani, Legal Aid at Work, San Francisco, California, for Amicus
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* The Honorable Gregory A. Presnell, United States District Judge for the Middle District of
Florida, sitting by designation.


OPINION


BUMATAY, Circuit Judge:


Roderick Magadia worked sales for Walmart for eight years. After the company let him
go, Magadia filed a class action suit against Wal-Mart Associates, Inc., and Walmart, Inc.,
(collectively, “Walmart”), alleging three violations of California Labor Code's wage-statement
and meal-break *672  requirements. First, Magadia alleged that Walmart didn't provide adequate
pay rate information on its wage statements. See Cal. Lab. Code § 226(a)(9). Next, he claimed
that Walmart failed to furnish the pay-period dates with his last paycheck. See id. § 226(a)(6).
Finally, he asserted that Walmart didn't pay adequate compensation for missed meal breaks. See
id. § 226.7(c). Magadia sought penalties for these claims under California's Private Attorneys
General Act (“PAGA”), which authorizes an aggrieved employee to recover penalties for Labor
Code violations on behalf of the government and other employees. See id. § 2699.


The district court at first certified classes corresponding to each of Magadia's three claims. After
summary judgment and a bench trial, the district court found that Magadia in fact suffered no
meal-break violation and decertified that class. Even so, the district court allowed Magadia to still
seek PAGA penalties on that claim based on violations incurred by other Walmart employees. The
district court then ruled against Walmart on the three claims and awarded Magadia and the two
remaining classes over $100 million in damages and penalties.


On appeal, we hold that Magadia lacked standing to bring the meal-break claim because he did not
suffer injury himself. As for the two wage-statement claims, we hold that Magadia had standing
but conclude that Walmart did not breach California law.


I.


Walmart pays its employees and issues wage statements every two weeks. Walmart also voluntarily
offers quarterly “MyShare” bonuses to high-performing employees. Walmart reports these
quarterly bonuses on qualifying employees’ wage statements as “MYSHARE INCT.”


Besides the bonus itself, California law requires Walmart to adjust the rate of overtime pay
it awards employees to account for these bonuses. See Cal. Lab. Code § 510. That's because
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California considers an employee's bonus to be part of the employee's “regular rate of pay” when
calculating overtime rates. See Alvarado v. Dart Container Corp. of Cal., 4 Cal. 5th 542, 554, 229
Cal.Rptr.3d 347, 411 P.3d 528 (2018). Thus, if a Walmart employee receives a MyShare bonus and
worked overtime during that quarter, the employee must receive an adjusted overtime pay because
of that MyShare bonus. Walmart calculates this adjusted overtime pay using a formula that includes
the number of hours the employee worked each pay period of the quarter and the employee's
overtime rate. 1  Walmart lists this adjusted overtime pay on its employee's wage statement as
“OVERTIME/INCT.” Walmart's OVERTIME/INCT item appears as a lump sum on the wage
statement issued at the end of the quarter, with no corresponding “hourly rate” or “hours worked.”


1 In particular, to calculate the adjusted overtime pay, Walmart adds together all the overtime
hours an employee worked over the quarter, prorates the MyShare bonus to account for the
total overtime hours worked that quarter, and then adjusts upward the overtime hourly rate
for overtime already paid based on the prorated MyShare bonus.


California law separately provides that when “an employer discharges an employee,” the
employee's wages are due “immediately.” Cal. Lab. Code § 201(a). In compliance with the law,
Walmart issues a final paycheck at the time of an employee's termination, along with a “Statement
of Final Pay.” The Statement of Final Pay does not include the “dates of the period for which the
employee is paid.” See id. § 226(a)(6). But Walmart separately provides *673  the employee a
final wage statement at the end of the semimonthly pay period that lists the required dates.


California law also requires employers to provide employees “a meal period of not less than 30
minutes” every five hours. Id. § 512(a). If employers fail to provide this meal break, they must
pay their employees “one additional hour of pay at the employee's regular rate of compensation.”
Id. § 226.7(c). Walmart paid its employees whenever it failed to provide them with a compliant
meal break. But when calculating its employees’ “regular rate of compensation” for meal-break
violations, Walmart relied on the employees’ hourly rate and did not factor in the MyShare
adjustment to overtime rates.


Magadia worked as a sales associate at Walmart from 2008 to 2016. In late 2016, Walmart fired
Magadia and provided him with his final paycheck and a Statement of Final Pay. At the end
of his last pay period with the company, Walmart also provided Magadia with his final wage
statement. Magadia then filed a putative class action against Walmart in state court, alleging three
California Labor Code violations: (1) that Walmart's wage statements violated Labor Code § 226(a)
(9) because its adjusted overtime pay does not include hourly rates of pay or hours worked; (2) that
Walmart violated § 226(a)(6) by failing to list the pay-period start and end dates in its Statements of
Final Pay; and (3) that Walmart's meal-break payments violated § 226.7 because it did not account
for MyShare bonuses when compensating employees. Magadia also sought penalties for all three
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claims under PAGA. See Cal. Lab. Code § 2698 et seq. Walmart removed the case to federal court.
See 28 U.S.C. § 1332(d)(2).


After removal, the district court certified a class for each of Magadia's three claims. The district
court later granted Magadia partial summary judgment on his two wage-statement claims and held
a three-day bench trial on all three claims. The district court ultimately ruled for Magadia on his
two wage-statement claims, holding that Walmart violated both § 226(a)(9) and § 226(a)(6). On
the remaining meal-break claim, the district court found that Magadia did not establish that he
personally suffered any meal-break violation. The district court held that, since Magadia failed
to show that Walmart denied him meal breaks required under California law, his claims were not
typical of the claims or defenses of the class. See Fed. R. Civ. P. 23(a)(3). As a result, the district
court decertified the class based on that claim and denied Magadia's individual claim under §
226.7. Still, the district court permitted Magadia to recover PAGA penalties on the claim because
Magadia had established that other Walmart employees had sustained meal-break violations.


The district court then awarded Magadia $101,947,700 for the three claims: $96 million award
for the adjusted-overtime-rate claim ($48 million in statutory damages and another $48 million in
PAGA penalties); $5.8 million in PAGA penalties for the final-wage-statement claim; and $70,000
in PAGA penalties for the meal-break claim.


[1] On appeal, we review findings of fact for clear error and conclusions of law de novo.
OneBeacon Ins. Co. v. Haas Indus., Inc., 634 F.3d 1092, 1096 (9th Cir. 2011).


II.


[2]  [3]  [4]  [5] Before we turn to the merits of his claims, we must ensure that Magadia has
Article III standing. To meet the “irreducible constitutional minimum” of standing, a plaintiff must
have (1) suffered an “injury in fact,” (2) that is “fairly traceable” *674  to the challenged conduct,
and (3) will be redressed by a favorable decision. Lujan v. Defs. of Wildlife, 504 U.S. 555, 560,
112 S.Ct. 2130, 119 L.Ed.2d 351 (1992). To show an injury in fact, the plaintiff “must show that
he or she suffered ‘an invasion of a legally protected interest’ that is ‘concrete and particularized’
and ‘actual or imminent, not conjectural or hypothetical.’ ” Spokeo, Inc. v. Robins, ––– U.S. ––––,
136 S. Ct. 1540, 1548, 194 L.Ed.2d 635 (2016) (quoting Lujan, 504 U.S. at 560, 112 S.Ct. 2130).
For an injury to be concrete, it “must actually exist.” Id. Standing must “persist throughout all
stages of [the] litigation.” Hollingsworth v. Perry, 570 U.S. 693, 705, 133 S.Ct. 2652, 186 L.Ed.2d
768 (2013).
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A.


1.


We start by considering whether Magadia has standing to bring a PAGA claim for the meal-break
violations. Although the district court found that he did not suffer a meal-break injury himself,
Magadia insists he has standing to pursue this claim because PAGA is a qui tam statute. Of course,
with no individualized harm, Magadia cannot establish traditional Article III standing. See Lujan,
504 U.S. at 560 & n.1, 112 S.Ct. 2130.


[6] But qui tam actions are a “well-established exception” to the traditional Article III analysis.
Spokeo, 136 S. Ct. at 1552 n.* (Thomas, J., concurring) (simplified); see Vt. Agency of Nat. Res.
v. U.S. ex rel. Stevens, 529 U.S. 765, 769 n.1, 774–76, 120 S.Ct. 1858, 146 L.Ed.2d 836 (2000)
(discussing qui tam’s historical pedigree and concluding that the False Claims Act (“FCA”) was
a qui tam statute). Qui tam is short for “qui tam pro domino rege quam pro se ipso in hac parte
sequitur,” meaning he “who pursues this action on our Lord the King's behalf as well as his own.”
Vermont Agency, 529 U.S. at 768 n.1, 120 S.Ct. 1858. A qui tam statute permits private plaintiffs,
known as relators, “to sue in the government's name for the violation of a public right.” Spokeo,
136 S. Ct. at 1552 n.* (Thomas, J., concurring).


[7] Qui tam standing for uninjured plaintiffs flows from an assignment theory. Vermont Agency,
529 U.S. at 773–74, 120 S.Ct. 1858. The Court has recognized that an “adequate basis for the
relator's suit for his bounty is to be found in the doctrine that the assignee of a claim has standing
to assert the injury in fact suffered by the assignor.” Id. at 773, 120 S.Ct. 1858. In a qui tam action,
the government partially assigns its claims to the relator, “who then may sue based upon [the
government's] injury.” U.S. ex rel. Kelly v. Boeing Co., 9 F.3d 743, 748 (9th Cir. 1993). In other
words, a “qui tam action is for a redress” of the government's injury, and “it is the government's
injury that confers standing upon the private person.” Stalley v. Methodist Healthcare, 517 F.3d
911, 917 (6th Cir. 2008). Thus, the Court has concluded that a non-injured relator has standing
when the statute “effect[ed] a partial assignment of the Government's damages claim.” Vermont
Agency, 529 U.S. at 773, 120 S.Ct. 1858.


[8] Outside the narrow “exception” of qui tam actions, however, the Supreme Court has expressed
skepticism that “mere authorization to represent a third party's interests is sufficient to confer
Article III standing on private parties with no injury of their own.” Hollingsworth, 570 U.S. at 710,
133 S.Ct. 2652. After all, States “have no power directly to enlarge or contract federal jurisdiction.”
Fiedler v. Clark, 714 F.2d 77, 80 (9th Cir. 1983) (per curiam) (simplified). Ultimately, “standing
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in federal court is a question of federal law, not *675  state law.” Hollingsworth, 570 U.S. at 715,
133 S.Ct. 2652.


Though the California Supreme Court has categorized PAGA as “a type of qui tam action,”
Iskanian v. CLS Transp. Los Angeles, LLC, 59 Cal. 4th 348, 360, 173 Cal.Rptr.3d 289, 327 P.3d 129
(2014), we must look beyond the mere label attached to the statute and scrutinize the nature of the
claim itself. Historically, common-law courts have required an individualized showing of injury
before permitting a private plaintiff to vindicate “public rights”—rights involving duties owed “to
the whole community, considered as a community, in its social aggregate capacity.” Spokeo, 136
S. Ct. at 1553 (Thomas, J., concurring) (quoting 4 William Blackstone, Commentaries *5). And
in the modern era, the Court has rejected several attempts by States to bypass the individualized-
injury requirement of Article III by authorizing private plaintiffs to represent the States’ interests.
See, e.g., Hollingsworth, 570 U.S. at 707–13, 133 S.Ct. 2652.


[9] With that in mind, we examine “historical practice” to determine whether a harm “has
traditionally been regarded as a basis for a lawsuit.” Spokeo, 136 S. Ct. at 1549. A purported qui
tam statute must hew closely to the traditional scope of a qui tam action for an uninjured plaintiff
to maintain suit under Article III. Cf. Vermont Agency, 529 U.S. at 774, 120 S.Ct. 1858 (“[T]he
Constitution established that judicial power could come into play only in matters that were the
traditional concern of the courts at Westminster[.]” (simplified)). So long as PAGA claims satisfy
the traditional criteria for a qui tam action, Magadia may pursue his meal-break claim.


2.


On close inspection, PAGA has several features consistent with traditional qui tam actions—
yet many that are not. Foremost among the similarities, PAGA operates as an assignment from
California to a relator-type plaintiff. A PAGA plaintiff serves as a “proxy or agent of the state's
labor law enforcements agencies” and represents the “same legal right and interest as state labor
law enforcement agencies.” Iskanian, 59 Cal. 4th at 380, 173 Cal.Rptr.3d 289, 327 P.3d 129
(simplified). As part of that assignment, PAGA authorizes an aggrieved employee to recover a
“civil penalty” that could have otherwise been “assessed and collected by” California's Labor &
Workforce Development Agency (“LWDA”). Cal. Lab. Code § 2699(a).


Also consistent with traditional qui tam actions, PAGA requires private-party plaintiffs to “share
a monetary judgment with the government[,] ... with the government receiving the lion's share.”
Methodist Healthcare, 517 F.3d at 918. The FCA, for example, designates 25% of the judgment to
the relator, with the rest remitted to the Federal government. 31 U.S.C. § 3730(d)(1), (2). Similarly,
a PAGA plaintiff must give the “lion's share” (75%) of the civil penalties recovered to the LWDA
with the remainder distributed among “aggrieved employees.” Cal. Lab. Code § 2699(i).
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And just like qui tam statutes, PAGA permits the government to dictate whether a private plaintiff
may bring a claim in the first place. For example, FCA relators must first present the government
with their proposed complaint and related materials before they can start an action against a
defendant; at that point the government may consider whether to “intervene and proceed with the
action” in the relator's place. 31 U.S.C. § 3730(b)(1)–(3). If the government elects to intervene, it
will “take over the action,” and the prosecution of the case will “be conducted by the Government,”
not the would-be plaintiff. Id. § 3730(b)(4). Likewise, a putative *676  PAGA plaintiff must give
written notice of the alleged Labor Code violation to the LWDA before suing. See Cal. Lab. Code
§ 2699.3(a). A PAGA suit can begin only after the LWDA provides notice that “it does not intend
to investigate the alleged violation” in the plaintiff's notice or if the LWDA doesn't respond within
65 days. Cal. Lab. Code § 2699.3(a)(2)(A). But if, after investigating the violation, the LWDA
decides to issue a citation to the employer, “the employee may not commence” a civil action under
PAGA. Id. § 2699.3(b)(2)(A)(i).


Despite these similarities, however, PAGA differs in significant respects from traditional qui tam
statutes. First, PAGA explicitly involves the interests of others besides California and the plaintiff
employee—it also implicates the interests of nonparty aggrieved employees. By its text, PAGA
authorizes an “aggrieved employee” to bring a civil action “on behalf of himself or herself and
other current or former employees.” Cal. Lab. Code § 2699(a) (emphasis added). 2  And PAGA
requires that “a portion of the penalty goes not only to the citizen bringing the suit but to all
employees affected by the Labor Code violation.” Iskanian, 59 Cal. 4th at 382, 173 Cal.Rptr.3d 289,
327 P.3d 129 (emphasis added); see Cal Lab. Code § 2699(i). 3  Finally, a judgment under PAGA
binds California, the plaintiff, and the nonparty employees from seeking additional penalties under
the statute. Iskanian, 59 Cal. 4th at 381, 173 Cal.Rptr.3d 289, 327 P.3d 129. 4  PAGA therefore
creates an interest in penalties, not only for California and the plaintiff employee, but for nonparty
employees as well.


2 By contrast, an FCA relator must sue in the name of the United States, see 31 U.S.C. §
3730(b)(1), which designates that the government is the real party in interest, Methodist
Healthcare, 517 F.3d at 918.


3 See also Canela v. Costco Wholesale Corp., 971 F.3d 845, 852 n.3 (9th Cir. 2020) (PAGA's
monetary judgment “is not awarded exclusively to the employee who files the suit” but is
rather “allocated among the aggrieved employees.”); Williams v. Superior Court, 3 Cal. 5th
531, 545, 220 Cal.Rptr.3d 472, 398 P.3d 69 (2017) (PAGA “deputiz[es] employees harmed
by labor violations to sue on behalf of the state and collect penalties, to be shared with
the state and other affected employees.”); Arias v. Superior Court, 46 Cal. 4th 969, 986,
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95 Cal.Rptr.3d 588, 209 P.3d 923 (2009) (“[T]here remain situations in which nonparty
aggrieved employees may profit from a judgment in an action brought under [PAGA].”).


4 The PAGA action, however, does not prevent nonparty aggrieved employees from seeking
“other remedies under state or federal law.” Baumann v. Chase Inv. Servs. Corp., 747 F.3d
1117, 1123 (9th Cir. 2014).


[10] This feature is atypical (if not wholly unique) for qui tam statutes. 5  It conflicts with qui tam’s
underlying assignment theory—that the real interest is the government's, which the government
assigns to a private citizen to prosecute on its behalf. Cf. Stalley v. Catholic Health Initiatives, 509
F.3d 517, 522 (8th Cir. 2007) (“A ‘private’ right is different from a public right and qui tam cases
exist to vindicate public rights.” (simplified)). And it conflicts with Article III's core principle that
each plaintiff “must assert his own legal rights and interests, and cannot rest his claim to relief on
the legal rights or *677  interests of third parties.” Warth v. Seldin, 422 U.S. 490, 499, 95 S.Ct.
2197, 45 L.Ed.2d 343 (1975). Indeed, California courts have themselves recognized that PAGA's
peculiar feature makes it an “except[ion]” to the “traditional criteria” of qui tam actions. Iskanian,
59 Cal. 4th at 382, 173 Cal.Rptr.3d 289, 327 P.3d 129; see also Moorer v. Noble L.A. Events,
Inc., 32 Cal. App. 5th 736, 742, 244 Cal.Rptr.3d 219 (2019) (rejecting plaintiff's argument that,
since PAGA is a type of qui tam action, the entire 25% of the civil penalties not allocated to the
government should go to the aggrieved employee who brings the PAGA suit). While California
may be a “real party in interest,” Iskanian, 59 Cal. 4th at 387, 173 Cal.Rptr.3d 289, 327 P.3d 129,
a PAGA suit also implicates the interests of other third parties.


5 For example, none of the other modern qui tam statutes mentioned in Vermont Agency
authorize suits on behalf of non-parties or involve payments to non-parties. See 529 U.S.
at 769 n.1, 120 S.Ct. 1858 (citing 25 U.S.C. § 81, 26 U.S.C. § 201, 35 U.S.C. § 292(b));
see also Harold J. Krent, Executive Control over Criminal Law Enforcement: Some Lessons
from History, 38 Am. U. L. Rev. 275, 296–97 & n. 105–06 (1989) (listing early American
qui tam statutes, which limited recovery to the relator and the government).


Second, a traditional qui tam action acts only as “a partial assignment” of the Government's claim.
Vermont Agency, 529 U.S. at 773, 120 S.Ct. 1858 (emphasis added). The government remains
the real party in interest throughout the litigation and “may take complete control of the case
if it wishes.” U.S. ex rel. Taxpayers Against Fraud v. Gen. Elec. Co., 41 F.3d 1032, 1041 (6th
Cir. 1994). Under the FCA, for instance, the federal government can intervene in a suit, can
settle over the objections of the relator, and must give its consent before a relator can have the
case dismissed. 31 U.S.C. § 3730(b)–(f). These “significant procedural controls” ensure that the
government maintains “substantial authority over the action.” Stalley ex rel. U.S. v. Orlando Reg'l
Healthcare Sys., Inc., 524 F.3d 1229, 1234 (11th Cir. 2008). So even if the government partially
assigns a claim to a relator, “it retains a significant role in the way the action is conducted.”
Methodist Healthcare, 517 F.3d at 918.
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In contrast, PAGA represents a permanent, full assignment of California's interest to the aggrieved
employee. True enough, PAGA gives California the right of first refusal in a PAGA action. An
aggrieved employee can only sue if California declines to investigate or penalize an alleged
violation; and California's issuance of a citation precludes any employees from bringing a PAGA
action for the same violation. Cal. Lab. Code §§ 2699(h), 2699.3(b)(2)(A)(i). But once California
elects not to issue a citation, the State has no authority under PAGA to intervene in a case brought
by an aggrieved employee. See Iskanian, 59 Cal. 4th at 389–90, 173 Cal.Rptr.3d 289, 327 P.3d
129 (acknowledging that PAGA “authoriz[es] financially interested private citizens to prosecute
claims on the state's behalf without governmental supervision”). PAGA thus lacks the “procedural
controls” necessary to ensure that California—not the aggrieved employee (the named party in
PAGA suits)—retains “substantial authority” over the case. See Orlando Reg'l Healthcare, 524
F.3d at 1234.


Consistent with a full assignment, an aggrieved employee's PAGA judgment precludes California
from citing the employer for the same violation. See Iskanian, 59 Cal. 4th at 381, 173 Cal.Rptr.3d
289, 327 P.3d 129. In that way, PAGA prevents California from intervening in a suit brought by the
aggrieved employee, yet still binds the State to whatever judgment results. A complete assignment
to this degree—an anomaly among modern qui tam statutes—undermines the notion that the
aggrieved employee is solely stepping into the shoes of the State rather than also vindicating the
interests of other aggrieved employees.


3.


Our precedent also shows the lack of standing here. We have ruled that an uninjured party has no
Article III standing to *678  sue under another California private attorney general statute involving
unfair business practices. See Lee v. Am. Nat'l Ins. Co., 260 F.3d 997, 1002 (9th Cir. 2001) (citing
Cal. Bus. & Prof. Code § 17204). In Lee, we held that the statute did not confer standing on a party
who had not “actually been injured by the defendant's challenged conduct,” even though the law
permitted any person to sue on behalf of California. Id. at 1001–02; see also Hangarter v. Provident
Life & Accident Ins. Co., 373 F.3d 998, 1022 (9th Cir. 2004) (“Even if Cal. Bus. & Prof. Code §
17204 permits a plaintiff to pursue injunctive relief in California state courts as a private attorney
general even though he or she currently suffers no individualized injury as a result of a defendant's
conduct,” the plaintiff must show the requisite injury to establish Article III standing.); Fiedler,
714 F.2d at 79–80 (rejecting Article III standing when uninjured plaintiff claimed to be “suing as
a private Attorney General on behalf of citizens of Hawaii rather than as a private citizen”). 6
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6 Although we have acknowledged that PAGA is a “type” or “form” of qui tam, we have never
decided whether it confers Article III standing on uninjured employees. See, e.g., Porter
v. Nabors Drilling USA, L.P., 854 F.3d 1057, 1061 (9th Cir. 2017) (holding that PAGA is
a “type of qui tam” for purposes of an automatic stay in bankruptcy); Sakkab v. Luxottica
Retail N. Am., Inc., 803 F.3d 425, 439 (9th Cir. 2015) (holding that the Federal Arbitration
Act did not preempt PAGA because it is a “form of qui tam” action); Baumann, 747 F.3d at
1124 (holding that PAGA is not a class action but “a civil enforcement action filed on behalf
of and for the benefit of the state”).


Several circuit courts have likewise concluded that comparable statutes are not qui tam for
purposes of Article III, based on the same features we identify in PAGA. See, e.g., Orlando
Reg'l Healthcare, 524 F.3d at 1233–34 (holding that the Medicare Secondary Payer Act “differs
materially” from a qui tam action partly because it “provides to the government none of the
procedural safeguards to manage or direct an action” traditionally afforded); Methodist Healthcare,
517 F.3d at 918 (same); United Seniors Ass'n, Inc. v. Philip Morris USA, 500 F.3d 19, 24 (1st Cir.
2007) (same); Woods v. Empire Health Choice, Inc., 574 F.3d 92, 97–98 (2d Cir.2009) (same);
Brintley v. Aeroquip Credit Union, 936 F.3d 489, 494–95 (6th Cir. 2019) (holding that a “private
attorneys general” suit is not necessarily “entitled to special solicitude in an Article III standing
analysis”).


***


[11] Altogether, PAGA's features diverge from Vermont Agency’s assignment theory of qui tam
injury, and they depart from the traditional criteria of qui tam statutes. As a result, we hold that
Magadia lacks standing to bring a PAGA claim for Walmart's meal-break violations since he
himself did not suffer injury. 7  We remand Magadia's meal-break claim to the district court with
instructions to return it to state court. See Lee, 260 F.3d at 1008.


7 Because Magadia doesn't having standing to bring a PAGA action on behalf of employees
who personally suffered a meal-break injury, we do not decide whether Walmart violated
§ 226.7(c).


B.


Next, we consider whether Magadia has standing to bring his two wage-statement claims under
Labor Code § 226(a). That provision requires employers to accurately furnish certain itemized
information on its employees’ wage statements. Cal. Lab. Code § 226(a). Walmart disputes that a
violation of § 226(a) creates a cognizable *679  Article III injury here. We hold that it does.
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[12]  [13] The hallmark of an Article III injury is that it is concrete and particularized. Although
we often think of “tangible” injuries as the basis of this jurisdictional requirement, the Supreme
Court has confirmed that “intangible injuries can nevertheless be concrete.” Spokeo, 136 S. Ct. at
1549. The omission of statutorily required information can constitute a distinct, concrete injury. 8


At the same time, not “every minor inaccuracy reported in violation of [a statute] will ‘cause real
harm or present any material risk of real harm.’ ” Robins v. Spokeo, Inc., 867 F.3d 1108, 1116 (9th
Cir. 2017) (“Spokeo II”) (quoting Spokeo, 136 S. Ct. at 1550) (simplified).


8 See FEC v. Akins, 524 U.S. 11, 21, 118 S.Ct. 1777, 141 L.Ed.2d 10 (1998) (“[A] plaintiff
suffers an ‘injury in fact’ when the plaintiff fails to obtain information which must be publicly
disclosed pursuant to a statute.”); Envt'l Def. Fund v. EPA, 922 F.3d 446, 452 (D.C. Cir. 2019)
(“The law is settled that a denial of access to information qualifies as an injury in fact” when
disclosure of that information is required by statute.); Hajro v. U.S. Citizenship & Immigr.
Servs., 811 F.3d 1086, 1102–05 (9th Cir. 2016) (holding that informational injuries under
FOIA satisfy Article III's “injury-in-fact” requirement).


[14] To determine whether the violation of a statute constitutes a concrete harm, we engage in a
two-part inquiry. We first consider “whether the statutory provisions at issue were established to
protect ... concrete interests (as opposed to purely procedural rights).” Id. at 1113. If so, we then
assess “whether the specific procedural violations alleged in this case actually harm, or present a
material risk of harm to, such interests.” Id.


[15] First, we believe § 226(a) protects employees’ concrete interest in receiving accurate
information about their wages in their pay statements. An employer violates the statute if it “fails
to provide accurate and complete information” required by § 226(a), and if “the employee cannot
promptly and easily determine [that information] from the wage statement alone.” Cal. Lab. Code §
226(e)(2)(B). Section 226(a) ’s procedural guarantees therefore protect an employee's non-abstract
interest in being “adequately informed of [the] compensation received” during the pay period. Soto
v. Motel 6 Operating, L.P., 4 Cal. App. 5th 385, 392, 208 Cal.Rptr.3d 618 (2016) (simplified). As a
result, Walmart's failure to disclose statutorily required information on Magadia's wage documents,
if true, violates a “concrete interest.” Spokeo II, 867 F.3d at 1113 (simplified).


[16] Second, Magadia sufficiently alleges that Walmart's § 226(a) violations—depriving him
of accurate itemized wage statements—presented a “material risk of harm” to his “interest” in
the statutorily guaranteed information. See Spokeo II, 867 F.3d at 1113. Even when a statute
“has accorded procedural rights to protect a concrete interest, a plaintiff may fail to demonstrate
concrete injury where violation of the procedure at issue presents no material risk of harm to that
underlying interest.” Strubel v. Comenity Bank, 842 F.3d 181, 190 (2d Cir. 2016). That is because
a “procedural violation of an informational entitlement does not by itself suffice to keep a claim
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in federal court.” Brintley, 936 F.3d at 493. The plaintiff must further “allege at least that the
information had some relevance to her.” Id.


While Walmart claims that Magadia was not harmed because it did not underpay him, the lack
of the required information runs the risk of leaving him and other employees unable to determine
whether that is true. As Walmart's own witnesses confirmed, without the mandated information,
employees could not tell from their *680  wage statements how the company calculated their
wages or which dates the paystub covered—precisely the sort of “real harm[ ]” that § 226(a) is
“designed to prevent.” See Spokeo II, 867 F.3d at 1115; Cal. Lab. Code § 226(e)(2)(B). Even if
Walmart pays its employees every penny owed, those employees suffer a real risk of harm if they
cannot access the information required by § 226(a). See Torres v. Mercer Canyons Inc., 835 F.3d
1125, 1135 (9th Cir. 2016) (“[I]nformational injury need not result in direct pecuniary loss.”). 9


9 Walmart alternatively argues that California, unlike Congress, cannot confer Article III
standing based on a procedural violation. Again, we disagree. A legislature “has the power to
create new interests, the invasion of which may confer standing” so long as “the requirements
of Art. III [are] met.” Diamond v. Charles, 476 U.S. 54, 66 n.17, 106 S.Ct. 1697, 90 L.Ed.2d
48 (1986). Walmart seeks to distinguish between injuries born of state law and those born
of federal law. But we have held that “state law can create interests that support standing
in federal courts.” In re Facebook, Inc. Internet Tracking Litig., 956 F.3d 589, 599 (9th Cir.
2020) (quoting Cantrell v. City of Long Beach, 241 F.3d 674, 684 (9th Cir. 2001)).


We therefore hold that Magadia has standing to bring his two claims under Labor Code § 226(a).
For the same reason, we also conclude that other class members who can establish § 226(a) injuries
have standing to collect damages. See Ramirez v. TransUnion LLC, 951 F.3d 1008, 1017 (9th Cir.
2020) (holding that all class members “must satisfy the requirements of Article III standing at the
final stage of a money damages suit when class members are to be awarded individual monetary
damages”).


III.


[17] We turn, finally, to the merits of Magadia's two claims under California's wage statement
statute. Cal. Lab. Code § 226(a). To recover damages under the law, Magadia must prove that
he “suffer[ed] injury as a result of a knowing and intentional failure by an employer to comply
with the statute.” Price v. Starbucks Corp., 192 Cal. App. 4th 1136, 1142, 122 Cal.Rptr.3d 174
(2011) (citing Cal. Lab. Code § 226(a), (e)). The district court determined that Magadia proved
that Walmart violated the statute. We disagree.
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A.


First, we conclude that the wage statement law did not require Walmart to list the “rate” of the
MyShare overtime adjustment on employees’ wage statements. The law requires an itemized
statement with “all applicable hourly rates in effect during the pay period and the corresponding
number of hours worked at each hourly rate by the employee.” Cal. Lab. Code § 226(a)(9). The
district court held that the wage statements didn't comply with the law because they didn't include
the “hourly rates” and “hours worked” associated with the MyShare overtime adjustment. This
was error.


[18] Walmart did not violate the wage statement law because there was no “hourly rate[ ] in effect
during the pay period” for the MyShare overtime adjustment. Walmart paid its employees every
two weeks and provided a paystub at the end of each semimonthly pay period. At the end of a
quarter (encompassing six pay periods), Walmart awarded a MyShare bonus to its employees based
on performance, sales, profits, and store standards from the entire quarter. California law considers
that bonus part of the employees’ base rate of pay, which in turn requires Walmart to make an after-
the-fact adjustment to overtime pay. See Cal. Lab. Code § 510 (requiring employers to pay *681
1.5 times the “regular rate of pay” for overtime). To do so, Walmart must retroactively calculate the
difference between the employees’ overtime pay rate over the quarter and the employees’ overtime
rate as if the MyShare bonus had been paid as part of the base rate of pay. After calculating the
required overtime pay adjustment, Walmart reported both the MyShare bonus and the adjusted
overtime pay as lump sums on the wage statements at the end of each quarter.


Under these facts, the MyShare overtime adjustment is no ordinary overtime pay with a
corresponding hourly rate. It is a non-discretionary, after-the-fact adjustment to compensation
based on the overtime hours worked and the average of overtime rates 10  over a quarter (or six
pay periods). As a recent California court recognized with a similar bonus scheme, the supposed
“hourly rate” for the adjusted overtime pay “is a fictional hourly rate calculated after the pay
period closes in order to comply with the Labor Code section on overtime”—“[i]t appears as part
of the calculation for an overtime bonus and then disappears, perhaps never to be seen again.”
Morales v. Bridgestone Retail Operations, LLC, No. G057043, 2020 WL 1164120, at *1 (Cal.
Ct. App. Mar. 11, 2020) (unpublished); see also Canales v. Wells Fargo Bank, N.A., 23 Cal. App.
5th 1262, 234 Cal.Rptr.3d 816 (2018) (unpublished) 11  (Because “[t]he OverTimePay Override
was an adjustment to the overtime payment due to an employee, based on bonuses earned by the
employee for work performed during prior pay period ... there were no applicable hourly rates in
effect during the pay period which defendant was required to include in the wage statement.”). 12
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10 Since an employee's overtime pay rate may fluctuate throughout a quarter, Walmart needed
to consider the average overtime rate in calculating the overtime adjustment. That Walmart
must base the overtime adjustment on an average of overtime rates from the quarter is more
evidence that the adjustment is not an “hourly rate[ ] in effect during the pay period.”


11 Available at: https://caselaw.findlaw.com/ca-court-of-appeal/1896937.html.


12 Although these decisions are unpublished with no precedential value, we may still consider
them to interpret California law. See Emps. Ins. of Wausau v. Granite State Ins. Co., 330 F.3d
1214, 1220 n.8 (9th Cir. 2003).


As a result, we do not consider the calculation to be an “hourly rate in effect during the pay period.”
Cal. Lab. Code § 226(a)(9). The term “in effect” is defined as “[t]he state or fact of being operative
or in force.” 13  And the word “during” means “[t]hroughout the whole continuance of,” or “in the
time of.” 14  So to be “in effect during the pay period,” the hourly rate must have been “operative”
or “in force” “throughout the whole continuance of” or “in the time of” the pay period in the wage
statement. It does not apply to an artificial, after-the-fact rate calculated based on overtime hours
and rates from preceding pay periods that did not even exist during the time of the pay period
covered by the wage statement. See Morales, 2020 WL 1164120, at *5 (“The hourly rate for the
overtime premium is not in effect during the pay period.”); Canales, 23 Cal. App. 5th 1262, 234
Cal.Rptr.3d 816 (same).


13 In Effect, Oxford English Dictionary Online, tinyurl.com/4f6t8ppt.


14 During, Oxford English Dictionary Online, tinyurl.com/tw6mvf3s.


This reading is confirmed by § 226(a)(9) ’s second requirement: that the employer must list the
“corresponding number of hours worked at each hourly rate.” During the last two-week pay period
of the quarter, but before Walmart generates the MyShare bonus, an employee *682  works under
his or her ordinary overtime hourly rate, which must be reported in the employee's paystub. At the
end of the quarter, if the employee receives a MyShare bonus and its required overtime adjustment,
then Walmart must also calculate the overtime adjustment rate. But at no time during the preceding
two-week pay period did the employee work under that overtime rate because it's calculated after
the close of the pay period based on the preceding six pay periods of work. For example, Magadia's
overtime adjustment “rate” was apparently about $.20 per hour. Yet there was no pay period in
which Magadia ever worked overtime at an hourly rate of $.20. As this illustrates, Magadia's
reading of the statute would lead to the anomalous result of having a wage statement listing an
“hourly rate” but with zero “number of hours worked” at that rate.
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In sum, because Walmart must retroactively calculate the MyShare overtime adjustment based on
work from six prior periods, we do not consider it an hourly rate “in effect” during the pay period
for purposes of § 226(a)(9). Walmart complied with the wage statement law here.


B.


[19]  [20] Next, we hold that Walmart's Statements of Final Pay do not violate the wage statement
statute. The law requires employers to furnish employees “semimonthly or at the time of each
payment of wages” with “an accurate itemized statement in writing showing ... the inclusive dates
of the period for which the employee is paid.” Cal. Lab. Code § 226(a)(6) (emphasis added).
Section 226(a)(6) ’s use of the disjunctive affords employers the option of furnishing the pay
statement either semimonthly or at the time of each wage payment. Employers are thus authorized
to issue a pay statement at either time of their choosing. See Canales, 23 Cal. App. 5th at 1271–
72, 234 Cal.Rptr.3d 816 (published) (“The plain meaning of the statute indicates the Legislature
specifically intended a choice for employers as to when to furnish the wage statement.”). So long as
“an employer furnishes an employee's wage statement before or by the semimonthly deadline, the
employer is in compliance” with § 226(a)(6). Id. at 1271, 234 Cal.Rptr.3d 816. Walmart complied
with this provision.


Magadia insists that Walmart violated the law by not including the “dates of the period for
which the employee is paid” on his Statement of Final Pay, which he received along with his
final paycheck when he was terminated in the middle of a pay period. But Walmart furnished
the required pay-period dates to Magadia and other terminated employees in their final wage
statements at the end of the next semimonthly pay period. By the plain meaning of the statute,
Walmart had the option of furnishing the required wage statement in this way and thus Walmart
complied with the law. 15


15 Since we conclude that Walmart didn't violate § 226(a), we do not decide whether Magadia
satisfied the other elements of his claim. We likewise do not decide whether the district court
awarded excessive penalties under PAGA.


IV.


For these reasons, we VACATE the district court's judgment and award of damages on the Labor
Code § 226.7 claim and REMAND with instructions to further remand it to state court. We
also REVERSE the judgment and award of damages on the Labor Code § 226(a) claims and
REMAND with instructions to enter judgment for Walmart.
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43 Cal.App.4th 289, 50 Cal.Rptr.2d 493, 96 Cal.
Daily Op. Serv. 1594, 96 Daily Journal D.A.R. 2605


M. LOU MARSH, Plaintiff,
v.


MOUNTAIN ZEPHYR, INC., et al., Defendants, Cross-defendants
and Respondents; JOHN C. STEVENSON, Objector and Appellant.


No. D023822.
Court of Appeal, Fourth District, Division 1, California.


Mar 6, 1996.


SUMMARY


The trial court entered an order setting the hourly fee payable by a party for the deposition
testimony of the opposing party's expert witness (Code Civ. Proc., § 2034, subd. (i)(4)), and the
expert appealed. (Superior Court of San Diego County, No. 678488, Kevin W. Midlam, Judge.)


The Court of Appeal affirmed. The court held that the witness had standing to appeal from the
order, and that the order was appealable by the witness as a final order on a collateral matter
directing the payment of money (Code Civ. Proc., § 577). The court further held that Code Civ.
Proc., § 2034, subd. (i)(2), providing that a party is entitled to depose the other party's expert
witness, and that the deposing party “shall pay the expert's reasonable and customary hourly or
daily fee,” does not mandate that the deposing party must pay the fee the expert customarily
charges for his or her testimony; the expert's ability customarily to charge that fee does not
conclusively establish its “reasonableness” as to the deposing party. A trial court may consider
the fees usually charged by similar experts for testimonial services and any other factors the court
deems appropriate in establishing the “reasonable” fee a deposing party must pay for deposing
another party's expert witness. Code Civ. Proc., § 2034, transfers to the deposing party only those
fees of the expert to the extent they are “reasonable.” Any fees charged by the expert in excess of
the “reasonable” fee determined by the trial court remain a matter of negotiation and agreement
between the expert witness and the party that designated the expert witness. The court also held
that the trial court did not abuse its discretion in awarding the witness $250 per hour instead of
the $350 per hour the witness testified was his customary hourly fee. (Opinion by McDonald, J.,
with Kremer, P. J., and Haller, J., concurring.) *290


HEADNOTES
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Classified to California Digest of Official Reports


(1a, 1b)
Appellate Review § 5--Who May Appeal--Standing--Expert Witness Challenging Deposition Fee.
An expert witness had standing to appeal from an order setting the hourly fee payable by a party
for the witness's deposition testimony as an expert witness for an opposing party (Code Civ. Proc.,
§ 2034, subd. (i)(4)). As between the party and the witness, the witness became obligated to give
his deposition testimony for a fee, payable by the party, that was lower than the expert's customary
fee. This had an immediate, pecuniary, and substantial injurious effect on the witness, and the
order was res judicata on that issue. Also, the procedure set forth in Code Civ. Proc., § 2034, subd.
(i), contemplates that an expert witness has standing to appeal an order setting the deposition fee
payable by the deposing party. The procedure for fee determination and the possible sanctions
against the expert witness make the expert witness a “party” to the motion even though he or she
is not a party to the underlying action. As a party to the motion it is reasonable to conclude that
the expert witness had standing to appeal the order resulting from the motion.


(2)
Appellate Review § 5--Who May Appeal--Standing.
In order to have standing to appeal (Code Civ. Proc., § 902), a person generally must be both a
party of record and sufficiently “aggrieved” by the judgment or order. A person who initially is
a nonparty but is aggrieved by a judgment or order may become a party of record and obtain a
right to appeal by moving to vacate the judgment or order pursuant to Code Civ. Proc., § 663. A
person who would be bound by the doctrine of res judicata, whether or not a party of record, is
entitled to appeal. To be sufficiently aggrieved to qualify for standing to appeal, a person's rights
or interests must be injuriously affected by the judgment or order, and those rights or interests
must be immediate, pecuniary, and substantial and not nominal or a remote consequence of the
judgment or order.


(3)
Appellate Review § 14--Decisions Appealable--Final Judgments and Orders.
Generally there is no right of appeal except from a final judgment or final order. The appealability
of the judgment or order is jurisdictional, and an attempt to appeal from a nonappealable judgment
or order will ordinarily be dismissed. An order generally is not a final order until the final judgment
in the matter has been entered. Unless otherwise provided by statute, an appeal lies only from a
judgment that terminates the proceedings in the lower court by completely disposing of the matter
in controversy. *291


(4)
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Appellate Review § 18--Decisions Appealable--Final Judgments and Orders--Final Determination
of Collateral Matters--Order Setting Expert Witness Fee.
An order setting the hourly fee payable by a party for the deposition testimony of an opposing
party's expert witness (Code Civ. Proc., § 2034, subd. (i)) was appealable by the witness as a final
order on a collateral matter directing the payment of money (Code Civ. Proc., § 577). Although
the order did not direct payment of money by the witness and did not specifically direct the
performance of an act by or against him, the trial court in connection with the fee setting motion
could have ordered sanctions against the witness, including a contempt of court sanction or a
monetary sanction if he had refused to proceed with the deposition; the sanction and fee setting
order could directly order the payment of money or performance of an act by the witness, which
would satisfy the payment of money element. No useful purpose would be served by requiring
the witness to refuse to be deposed and possibly incur discovery sanctions or wait until the final
judgment in the underlying litigation before being able to seek appellate review of the order setting
his fee.


(5)
Witnesses § 83--Compensation--Expert Witnesses--Payment by Opposing Party for Deposition
Testimony--Construction of Statute.
Code Civ. Proc., § 2034, subd. (i)(2), providing that a party is entitled to depose the other party's
expert witness, and that the deposing party “shall pay the expert's reasonable and customary
hourly or daily fee,” does not mandate that the deposing party pay the fee the expert customarily
charges for his or her testimony; the expert's ability customarily to charge that fee does not
conclusively establish its “reasonableness” as to the deposing party. A court may consider the fees
usually charged by similar experts for testimonial services and any other factors the court deems
appropriate in establishing the “reasonable” fee. Code Civ. Proc., § 2034, transfers to the deposing
party only those fees of the expert to the extent they are “reasonable.” Any fees charged by the
expert in excess of the “reasonable” fee determined by the court remain a matter of negotiation
and agreement between the expert witness and the party that designated the expert witness.


(6)
Witnesses § 83--Compensation--Expert Witnesses--Payment by Opposing Party for Deposition
Testimony--Court Rule--Validity.
A local court rule that determined the customary hourly fee charged by local architects for their
depositions as expert witnesses to be $200 per hour was not invalid on the ground it was properly
the subject of legislative, and not judicial, action. Moreover, the rule did not violate a witness's due
process rights on the ground that he had no *292  opportunity to present evidence or otherwise
challenge the rule before it was adopted. Nor did the rule violate his equal protection rights because
it discriminated against “highly skilled and highly compensated experts” like him. The rule sets
forth fees that “appear to be representative of the ordinary and customary fees charged for expert
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testimony in this community,” which is one of the factors to be considered pursuant to Code Civ.
Proc., § 2034, subd. (i)(4)), not for the purpose of determining what the expert witness may charge,
but for the purpose of determining what the opposing party must pay for the expert's deposition
testimony. Viewed as part of a cost-sharing arrangement rather than a maximum-fee-schedule
directive, the rule does not infringe on any constitutional rights of the expert witness.


(7)
Witnesses § 83--Compensation--Expert Witnesses--Payment by Opposing Party for Deposition
Testimony--Reasonable Fee--Trial Court Discretion.
Under Code Civ. Proc., § 2034, subd. (i)(2), providing that a party is entitled to depose the other
party's expert witness, and that the deposing party “shall pay the expert's reasonable and customary
hourly or daily fee,” the trial court did not abuse its discretion in awarding an expert witness
$250 per hour instead of the $350 per hour the witness testified was his customary hourly fee.
Discretion, not substantial evidence, is the proper standard for reviewing such a determination.
Although the order noted that the expert's “consulting fee is $120 per hour,” which may have been
a misinterpretation, the court also noted its familiarity with the expert over a period of 20 years, and
also considered the collective experience of the local superior court judges in the form of a local
rule which determined $200 per hour was the “ordinary and customary fee” charged by similar
architectural experts in the county, another factor permissibly considered by the court pursuant to
Code Civ. Proc., § 2034, subd. (i)(4). The “reasonableness” of an expert witness's hourly fee for
purposes of section Code Civ. Proc., § 2034, does not mean whatever fee that expert “customarily”
charges.


[See 2 Witkin, Cal. Evidence (3d ed. 1986) § 1034.]


COUNSEL
Lindley, Lazar & Scales and Richard J. Pekin, Jr., for Objector and Appellant.
Hillsinger & Costanzo, Foster Furcolo, Jr., Greco & Traficante and Peter J. Schulz for Defendants,
Cross-defendants and Respondents. *293


McDONALD, J.


John C. Stevenson (Stevenson) appeals a trial court order granting a motion by Mountain Zephyr,
Inc., doing business as Crain Co., and Myron Crain (together Crain) to set the hourly fee Crain must
pay to Stevenson for Stevenson's deposition testimony as an expert witness for an opposing party.
Stevenson was designated as an expert witness by M. Lou Marsh (Marsh) in Marsh's construction
defect action against Crain and others. Stevenson contends Code of Civil Procedure 1  section 2034,
subdivision (i) precludes the court from establishing the “reasonable” fee that Crain must pay for
Stevenson's deposition testimony at an amount lower than his “customary” fee of $360 per hour.
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He further contends rule 1.5.6(b) of division II of the San Diego County Superior Court Rules 2


was erroneously considered by the court and violated his constitutional due process and equal
protection rights. We conclude Stevenson has standing to appeal and that the order is an appealable
order. We affirm the trial court's order setting at $250 per hour Stevenson's deposition testimony
fee payable by Crain.


1 All statutory references are to the Code of Civil Procedure unless otherwise specified.


2 All rule references are to the San Diego County Superior Court Rules unless otherwise
specified.


I. Factual and Procedural Background
On July 5, 1994, Marsh filed an action for construction defect against Crain and others alleging
breach of warranty, strict liability, negligence and deceit in the construction of her home. Marsh
designated architect Stevenson as an expert witness to testify on Marsh's behalf regarding the
nature and extent of the construction defects, the proper methods of repair, the cost of design work
for the repairs and the standard of care employed in the design of the home. A declaration by
Marsh's counsel stated that Stevenson's “hourly fee for providing deposition testimony is $250.00
per hour.” However, Marsh's counsel subsequently informed Crain's counsel that Stevenson's
hourly fee for depositions was $360 per hour. Crain's counsel asserted that rule 1.5.6(b) set the fee
he was required to pay for deposing Stevenson at $200 per hour. Although the parties could not
agree on the hourly fee due Stevenson, on February 28, 1995, Crain proceeded with Stevenson's
deposition paying him a fee of $200 per hour with the understanding Crain would later file a motion
pursuant to section 2034, subdivision (i) for an order setting the amount of Stevenson's deposition
compensation for which Crain is responsible.


On March 7, 1995, Crain moved to set Stevenson's deposition fees, citing the amount of $200 per
hour set forth in rule 1.5.6(b). Marsh opposed the *294  motion asserting section 2034, subdivision
(i) requires that Crain pay Stevenson his full fee of $360 per hour for deposition testimony. Pursuant
to the provisions of section 2034, subdivision (i), Stevenson was given notice of the motion and
he submitted to the court a declaration in opposition to the motion. Stevenson also appeared by
counsel in opposition to the motion. In his declaration opposing the motion Stevenson stated he
routinely charged $360 per hour for testimony in all cases coming into his office in 1993 and
1994 and had charged that fee on 124 separate occasions, including 86 depositions, 12 trials, 17
mediations and 9 arbitrations. Stevenson's declaration also stated he had charged his clients the
same fee for his testimonial services.


Following a hearing, the court on June 27, 1995, issued its order granting Crain's motion and stated
in part:
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“The court notes that local rule 1.5.6(b) does not create a cap for expert fees but merely clarifies
the policy of this court in evaluating the reasonableness of expert deposition fees. The local
rule is made within the guidelines of [section] 2034(i)(4) which states that in addition to other
factors, the court 'may also consider the ordinary and customary fees charged by similar experts
for similar services within the relevant community and any other factors the court deems necessary
or appropriate ....' The policy of this court is to consider the ordinary and customary fees charged
by similar experts, which the court has found ... in the case of architects or engineers to be $200
per hour. However, considering all of the factors in [section] 2034(i)(4), the court may certainly
permit a higher fee. After considering all of the factors, this court deems the reasonable fee for the
deposition testimony of Mr. Stevenson to be $250 per hour.


“The court is cognizant of the efficacy of the general observations of counsel for Mr. Stevenson
concerning market values and free enterprise. However, the court also notes that opposing counsel
can be compelled to pay exorbitant expert fees to depose a person that the defendant is compelled
to question in order to protect their client's interest. That factor is equally offensive as the evil
perceived by plaintiff's counsel concerning protracting deposition[s] to run up costs.


. . . . . . . . . . .
“In conclusion, the court wishes to make clear that its ruling is not to be construed as a holding
that Mr. Stevenson's charges are unreasonable as to his clients. Rather, it is limited to what must be
paid by parties who did not hire him and who are compelled to depose him. Insofar as plaintiff's
concern *295  that a ruling of this nature will foster abuse by protracted depositions, the court
feels that the use of protective orders, or even better, common sense by attorneys involved will
resolve that problem.” (Italics original.) We denied Stevenson's petition for writ relief regarding
the order. Stevenson, but not Marsh, then filed a notice of appeal.


II. Stevenson Has Standing to Appeal the Order
(1a) We requested supplemental briefing from the parties to address the issue of whether Stevenson
has standing to appeal the order. Standing to appeal is “jurisdictional and therefore cannot be
waived.” (Life v. County of Los Angeles (1990) 218 Cal.App.3d 1287, 1292, fn. 3 [267 Cal.Rptr.
557].)


(2) Section 902 provides that “[a]ny party aggrieved may appeal in the cases prescribed in this
title.” (Italics added.) Thus, to have standing to appeal, a person generally must be both a party
of record and sufficiently “aggrieved” by the judgment or order. (County of Alameda v. Carleson
(1971) 5 Cal.3d 730, 736 [97 Cal.Rptr. 385, 488 P.2d 953].) A person who initially is a nonparty
but is aggrieved by a judgment or order may become a party of record and obtain a right to appeal
by moving to vacate the judgment or order pursuant to section 663. (5 Cal.3d at p. 736; Bates v.
John Deere Co. (1983) 148 Cal.App.3d 40, 53 [195 Cal.Rptr. 637, 60 A.L.R.4th 663].) Stevenson
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concedes he is a nonparty to this action, and the record is devoid of any motion by him under
section 663 to vacate the order in question.


One exception to the “party of record” requirement exists in cases where a judgment or order has
a res judicata effect on a nonparty. “A person who would be bound by the doctrine of res judicata,
whether or not a party of record, is ... [entitled] to appeal.” (Leoke v. County of San Bernardino
(1967) 249 Cal.App.2d 767, 771 [57 Cal.Rptr. 770]; see Life v. County of Los Angeles, supra, 218
Cal.App.3d at p. 1292; Slaughter v. Edwards (1970) 11 Cal.App.3d 285, 291 [90 Cal.Rptr. 144].)
To be sufficiently “aggrieved” to qualify for appeal standing, a person's rights or interests must be
injuriously affected by the judgment or order, and those rights or interests “ ' ”must be immediate,
pecuniary, and substantial and not nominal or a remote consequence of the judgment ...“ '...” or
order. (County of Alameda v. Carleson, supra, 5 Cal.3d at p. 737, citations omitted.) (1b) Thus, a
basis for Stevenson's standing to appeal is that the order is binding on him and its injurious effect is
immediate, pecuniary and substantial. (Leoke v. County of San Bernardino, supra, at p. 771.) *296


The record shows the order expressly granted Crain's motion and set Crain's liability at $250
per hour for Stevenson's deposition testimony. The order was binding not only on the parties
of record, but also on Stevenson, by resolving the amount of Crain's liability for payment
of Stevenson's deposition fees 3  under section 2034, subdivision (i). Furthermore, by setting
Stevenson's deposition testimony fee at less than that sought, the injurious effect of the order on
Stevenson was immediate, pecuniary and substantial. We note the court stated it was not ruling that
Stevenson's charges to his client Marsh were unreasonable. The order did not limit or set the fees
Stevenson could charge his client Marsh for his deposition testimony. By its terms, section 2034
does not preclude an expert witness from charging his or her own client, or prevent a party who
engages an expert witness from paying the expert, the difference between the expert's customary
testimonial fees and any limitation on a deposing party's liability for those fees imposed by a court
under section 2034, subdivision (i)(4). Nevertheless, as between Crain and Stevenson, Stevenson
became obligated to give his deposition testimony for a fee payable by Crain of less than he stated
was his customary fee, which had an immediate, pecuniary and substantial injurious effect on
Stevenson, and the order is res judicata on that issue.


3 As we discuss below, section 2034, subdivision (i)(2) provides that a deposing party (e.g.,
Crain) must pay the “reasonable and customary” hourly fee for deposing the other party's
expert witness (e.g., Stevenson), and section 2034, subdivision (i)(4) provides a mechanism
for the deposing party to obtain a court determination of the “reasonable” hourly fee of the
other party's expert witness.


It also appears that the procedure set forth in section 2034, subdivision (i) contemplates that the
expert witness would have standing to appeal the order setting the expert witness deposition fee
payable by the other party. Upon challenge to the fee, the expert witness must be given notice of
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the motion and the expert witness is entitled to provide the information required in an attempt at
informal resolution of and in opposition to the motion, whether or not the party designating the
expert witness chooses to do so. 4  In addition, the court may impose a monetary sanction against
not only a party or attorney but also any person who unsuccessfully opposes a motion under section
2034, subdivision (i) to set the expert witness fee. Any person would include the expert witness.
The procedure for fee determination and the possible sanctions against the expert witness appear to
make the expert *297  witness a “party” to the motion although not a party to the underlying action.
We conclude that the expert witness, as a party to the motion, has standing to appeal the order
resulting from the motion. (See Bauguess v. Paine (1978) 22 Cal.3d 626, 634, fn. 3 [150 Cal.Rptr.
461, 586 P.2d 942]; see also Brun v. Bailey (1994) 27 Cal.App.4th 641, 650 [32 Cal.Rptr.2d 624];
Barton v. Ahmanson Developments, Inc. (1993) 17 Cal.App.4th 1358 [22 Cal.Rptr.2d 56].)


4 Section 2034, subdivision (i)(4) provides in part:
“... Notice of this motion shall also be given to the expert. In any ... attempt at an informal
resolution either the party or the expert shall provide the other with ... [information].
“In addition to any facts or evidence, the expert or the party designating the expert shall
provide, and the court's determination as to the reasonableness of the fee shall be based
upon ... [certain information].”


We conclude that Stevenson has standing to appeal the order setting his deposition testimony fee
payable by Crain. 5


5 We presume Marsh, as a party of record and authorized to oppose the motion, would also
have standing to appeal the order. However, because of Marsh's failure to file a notice of
appeal regarding the order, there is no pending appeal by Marsh.


III. The Order Is an Appealable Order
(3) Generally there is no right of appeal except from a final judgment or final order. The
appealability of the judgment or order is jurisdictional and an attempt to appeal from a
nonappealable judgment or order will ordinarily be dismissed. (See generally, Eisenberg et al., Cal.
Practice Guide: Civil Appeals & Writs (The Rutter Group 1995) ¶¶ 2:5, 2:15 to 2:38, pp. 2-2, 2-10
to 2-17; Cal. Appellate Practice Handbook (5th ed. 1995) §§ 1.1 to 1.10, pp. 1-3.) A final judgment
is “the final determination of the rights of the parties in an action or proceeding.” (§ 577.) An order
is a written direction of a court not included in a judgment. (§ 1003.) Generally an order is not
a final order until the final judgment in the matter has been entered. “Unless otherwise provided
by statute, an appeal lies only from a judgment that terminates the proceedings in the lower court
by completely disposing of the matter in controversy [citations].” (Henneberque v. City of Culver
City (1985) 172 Cal.App.3d 837, 841 [218 Cal.Rptr. 704].)
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(4) Because there is no final judgment in this matter, the issue is whether the order from which
the appeal has been taken fits within an exception to the one final judgment rule codified in
section 904.1. (See Kinoshita v. Horio (1986) 186 Cal.App.3d 959, 962-963 [231 Cal.Rptr. 241].)
A recognized exception to the “one final judgment” rule is that an interim order is appealable if:


1. The order is collateral to the subject matter of the litigation,


2. The order is final as to the collateral matter, and *298


3. The order directs the payment of money by the appellant or the performance of an act by or
against appellant. (Sjoberg v. Hastorf (1948) 33 Cal.2d 116, 119 [199 P.2d 668]; see Eisenberg et
al., Cal. Practice Guide: Civil Appeals & Writs, supra, at ¶¶ 2.76-2:80.1, pp. 2-35 to 2-37; Cal.
Appellate Practice Handbook, supra, § 1.3, p. 1.)


In this case the order from which the appeal is taken is clearly collateral to the subject matter of
the litigation and is final as to the collateral matter. It is less clear that the order satisfies the third
element of the Sjoberg test. The order does not direct payment of money by the appellant and
does not specifically direct the performance of an act by or against the appellant. Although there
appears to be a division of opinion and split of authority on the necessity of complying with the
third element of the Sjoberg test (compare Samuel v. Stevedoring Services (1994) 24 Cal.App.4th
414, 417-418 [29 Cal.Rptr.2d 420]; and International Typographical Union etc. Pension Plan v.
Ad Compositors, Inc. (1983) 142 Cal.App.3d 733, 735 [191 Cal.Rptr. 227] with Henneberque v.
City of Culver City, supra, 172 Cal.App.3d at p. 841, fn. 3 and cases cited; and Trimble v. Steinfeldt
(1986) 178 Cal.App.3d 646, 649, 650 [224 Cal.Rptr. 195]), we are of the opinion that the third
element effectively has been satisfied in this case. Had Stevenson refused to proceed with his
deposition upon nonpayment of his requested customary fee and the matter then been submitted
to the trial court in accordance with section 2034, subdivision (i), the trial court in connection
with the fee-setting motion could have ordered sanctions against Stevenson (§ 2020), including a
contempt of court sanction or a monetary sanction (§§ 2023, 2034, subd. (i)). The sanction and fee-
setting order could directly order the payment of money or performance of an act by Stevenson,
which would satisfy the third element of the Sjoberg test and therefore have been appealable at that
time. 6  The cooperation of the expert witness by voluntarily proceeding with the deposition subject
to the later determination of the reasonableness of the witness fee in accordance with section 2034,
subdivision (i) rather than refusing to be deposed until the fee issue is resolved and subjecting
himself to possible sanctions should not deprive the expert witness of the right to appeal the trial
court's order setting the fee. No useful purpose would be served by requiring the witness to refuse to
be deposed and possibly incur discovery sanctions or wait until the final judgment in the underlying
litigation before seeking appellate review of the order setting his fee. Furthermore, none of the
policy considerations in support of the *299  “one final judgment rule” as set forth in Kinoshita v.
Horio, supra, 186 Cal.App.3d at page 967 is violated by permitting the appeal in this case. As stated
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in a similar situation: “[I]t is hardly fair to hold appellant in some kind of judicial penalty box while
the underlying case proceeds without him. Appellant's particular problem is ripe for determination,
and no purpose is served by delaying its resolution.” (Barton v. Ahmanson Developments, Inc.,
supra, 17 Cal.App.4th at p. 1361.) We conclude the order setting an expert witness's deposition
testimony fee under section 2034, subdivision (i) is an appealable order.


6 Discovery sanctions generally are not appealable pursuant to the final collateral order
exception to the final judgment rule. (See Barton v. Ahmanson Developments, Inc., supra, 17
Cal.App.4th 1358, 1360.) However, a monetary sanction order in excess of $5,000 against a
party or the party's attorney appears to be appealable pursuant to section 904.1, subdivision
(a)(12). It has also been held that a monetary discovery sanction order against a person who
is neither a party nor the party's attorney is appealable by the person sanctioned. (Barton v.
Ahmanson Developments, Inc., supra, at pp. 1360-1362.)


IV. The Court Properly Set Crain's Liability for
Stevenson's Deposition Fees Pursuant to Section 2034


(5) Pursuant to section 2034, subdivision (i)(2) a party is entitled to depose the other party's expert
witness, and the deposing party “shall pay the expert's reasonable and customary hourly or daily
fee.” Stevenson asserts this provision mandates that Crain must pay him the fee he customarily
charges for his testimony because his ability customarily to charge that fee conclusively establishes
its “reasonableness.” However, Stevenson concedes this question is one of first impression and
does not cite any authority supporting his position. Our analysis of section 2034 is that an expert
witness's “customary” fee is not necessarily the “reasonable” fee a deposing party must pay for
deposing another party's expert witness.


A. Section 2034
Section 2034, subdivision (i)(2) provides in part: “The party taking the deposition shall either
accompany the service of the deposition notice with a tender of the expert's fee based on the
anticipated length of the deposition or tender that fee at the commencement of the deposition. The
expert's fee shall be delivered to the attorney for the party designating the expert. If the deposition
of the expert takes longer than anticipated, the party giving notice of the deposition shall pay the
balance of the expert's fee within five days of receipt of an itemized statement from the expert.
The party designating the expert is responsible for any fee charged by the expert for preparing for
the deposition and for traveling to the place of the deposition, as well as for any travel expenses of
the expert.” Thus, the procedure established by section 2034, subdivision (i)(2) is for the deposing
party to pay to the other party's attorney the “reasonable and customary” hourly or daily fee of the
other party's expert for deposition testimony.
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In the event the deposing party believes the expert's hourly or daily fee is unreasonable, section
2034, subdivision (i)(4) provides a mechanism for the *300  court to resolve the dispute and set the
fee which the deposing party must pay for deposing an expert witness of the other party. Section
2034, subdivision (i)(4) provides in part:


“If a party desiring to take the deposition of an expert witness under this subdivision deems that
the hourly or daily fee of that expert for providing deposition testimony is unreasonable, that party
may move for an order setting the compensation of that expert....


“In addition to any other facts or evidence, the expert or the party designating the expert shall
provide, and the court's determination as to the reasonableness of the fee shall be based upon
(A) proof of the ordinary and customary fee actually charged and received by that expert for
similar services provided outside the subject litigation, (B) the total number of times the presently
demanded fee has ever been charged and received by that expert, and (C) the frequency and
regularity with which the presently demanded fee has been charged and received by that expert
within the two-year period preceding the hearing on the motion. Provisions (B) and (C) shall apply
to actions filed after January 1, 1994. The court may also consider the ordinary and customary
fees charged by similar experts for similar services within the relevant community and any other
factors the court deems necessary or appropriate to make its determination.


“Upon a determination that the fee demanded by that expert is unreasonable, and based
upon the evidence and factors considered, the court shall set the fee of the expert providing
testimony.” (Italics added.)


As shown by the above italicized language, a court may consider the fees usually charged by similar
experts for testimonial services and any other factors the court deems appropriate in establishing
the “reasonable” fee a deposing party must pay for deposing another party's expert witness.


However, nothing in section 2034, subdivision (i)(2) or subdivision (i)(4) provides that a court's
determination of the “reasonable” fee a deposing party must pay for deposing an expert witness
precludes that expert witness from charging or receiving from his or her client any balance or
“unreasonable” portion of his or her fee. On the contrary, we conclude section 2034 transfers to
the deposing party only those fees of the expert to the extent they are “reasonable.” Any fees
charged by the expert in excess of the “reasonable” fee determined by the court remain a matter
of negotiation and agreement between the expert witness and the party that designated the expert
witness. We note section 2034, subdivision (i)(4) already expressly provides for the designating
party to pay the expert witness's fees for preparing for and traveling to the deposition, as well
as the travel expenses *301  of the expert witness. Those fees and costs of the expert witness's
deposition are not “transferred” to the deposing party. Similarly, the balance or “unreasonable”
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portion of an expert witness's hourly or daily fees for deposition testimony is not “transferred” to
the deposing party and remains a matter between the expert witness and the designating party. 7


7 We believe that it is this limitation of “reasonableness” under section 2034 to which the court
referred regarding the “balancing” of interests between the two parties and limiting the fee
Crain must pay for deposing Stevenson.


B. Rule 1.5.6(b)
In this case Crain moved to limit his liability for Stevenson's fees for his deposition testimony.
Crain cited rule 1.5.6(b) to limit his responsibility for Stevenson's fees to $200 per hour. Rule
1.5.6(b) reads in part:


“Excessive expert fees are limiting access to the Courts and undermining the quality of justice. It is
the policy of this Court that in addition to the criteria required to be considered in deciding motions
brought pursuant to [section] 2034(i)(4), this Court will consider the ordinary and customary
fees charged by similar experts for similar services within the relevant community. Based on the
collective experience of this Court, the following hourly rates appear to be representative of the
ordinary and customary fees charged for expert testimony in this community:


“... [$]200 engineers, architects ....”


Contrary to Stevenson's assertion, neither section 2034 nor rule 1.5.6(b) establishes a “limit”
on an expert witness's fees based on what fees similar experts customarily charge. Rather, the
level of fees customarily charged by similar experts is merely one factor a court may consider in
determining the “reasonable” hourly or daily fee a deposing party must pay for deposing another
party's expert witness. Here the court recognized that rule 1.5.6(b) determined the customary
hourly fee charged by local architects for their depositions as expert witnesses to be $200 per hour.
After considering this information along with the other evidence submitted, the court determined
Stevenson's “reasonable” hourly fee for deposition testimony was $250 per hour. Obviously, the
court did not interpret rule 1.5.6(b) as placing a $200 per hour “limit” on the fees architects can
reasonably charge for their deposition testimony because it set the rate for Stevenson higher than
the customary rate specified in rule 1.5.6(b). Furthermore, the court clearly did not indicate that
rule 1.5.6(b) in any way limited the amount of the testimonial fees architects could charge their
clients.


(6) We reject Stevenson's contention that the court erred in considering rule 1.5.6(b) because that
rule purportedly (i) was properly the subject of *302  legislative, and not judicial, action; (ii)
violated his due process rights because he had no opportunity to present evidence or otherwise
challenge the rule before it was adopted; and (iii) violated his equal protection rights because it
discriminates against “highly skilled and highly compensated experts” like himself. Stevenson
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fails to cite any case that holds local court rules similar to rule 1.5.6(b) are invalid based on any
of these grounds. 8


8 For example, rule 6.1 contains a schedule of attorney fees to be awarded by the court in both
default and contested matters and rule 1.78 sets the real estate brokerage commission to be
awarded by the court in probate real property sales.


The fundamental premise of Stevenson's challenge to rule 1.5.6(b) is the assumption that the rule
determines the compensation a private person, in this case an architect, may charge and receive for
his services. Because the premise is incorrect, the challenge is not well taken. Rule 1.5.6(b) does
not purport to limit fees which may be charged by expert witnesses; it only sets forth fees which
“appear to be representative of the ordinary and customary fees charged for expert testimony in
this community [,]” which is one of the factors to be considered in a section 2034, subdivision
(i)(4) fee determination. This factor is considered not for the purpose of determining what the
expert witness may charge but for the purpose of determining what the opposing party must
pay for the deposition testimony of the expert witness. Absent the requirements of section 2034,
subdivision (i) the deposing party would not be required to pay any deposition testimony fee to an
expert witness for the opposing party; the expert witness would charge his client for his fees. The
requirement imposed by section 2034, subdivision (i), implemented in part by rule 1.5.6(b), which
requires the deposing party to pay some of the fees of the expert witness for the opposing party, can
therefore be considered a partial relief to the designating party of the deposition costs of the party's
expert witness. Viewed as part of a cost-sharing arrangement rather than a maximum-fee-schedule
directive, rule 1.5.6(b) does not infringe on any constitutional rights of the expert witness.


We conclude rule 1.5.6(b) is a valid local court rule 9  consistent with and implementing section
2034, subdivision (i)(4), which merely reflects the collective experience of the many fine jurists of
the San Diego County Superior Court who determined that $200 per hour was the “ordinary and
customary fee [] charged by similar experts [i.e., architects] for similar services [i.e., deposition
testimony] within the relevant community [i.e., San Diego County]” as one factor to be considered
in compliance with section 2034, subdivision (i)(4) in determining the “reasonable” hourly fee a
party must pay for deposing an expert witness for another party. *303


C. Discretion of Trial Court
(7) Finally, Stevenson asserts substantial evidence does not support the court's determination that
his “reasonable” hourly fee was $250 per hour for purposes of Crain's liability to pay him for his
deposition testimony. His basis for this contention is that the order noted that his “consulting fee is
$120 per hour.” He contends the court was confused regarding the correct rate for his “consulting”
and points to his declaration which states he charges “$120 per hour for direct work on construction
documents and $240 for consulting work, which is everything that is not testimonial work or
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direct work on construction documents.” Perhaps the court may have misinterpreted work on
construction documents as “consulting” work or otherwise misread Stevenson's declaration, but
in any event the $120 per hour factor was merely one of many factors considered by the court. The
court presumably considered Stevenson's declaration which stated he had charged and received
$360 per hour for his testimonial services on 124 occasions. However, the court also noted its
familiarity with Stevenson over a period of 20 years. The court also considered the collective
experience of the local superior court judges in the form of rule 1.5.6(b) which determined $200
per hour was the “ordinary and customary fee” charged by similar architectural experts in San
Diego County, another factor permissibly considered by the court in a to section 2034, subdivision
(i)(4) fee determination.


Although Stevenson argues the expert witness deposition fee set by the court in accordance
with section 2034, subdivision (i)(4) must be supported by substantial evidence, we view the
determination as being within the sound discretion of the trial court. Section 2034, subdivision
(i) does not directly state that the fee determination is discretionary or must be supported by
substantial evidence. However, we note that section 2034, subdivision (i)(4) specifically permits
the trial court to consider “any other factors the court deems necessary or appropriate to make its
determinations.” Clearly, it is within the trial court's discretion to determine which “other factors”
it will consider. If the other factors to be considered are within the trial court's discretion, then it
follows that the fee determination itself must be within the trial court's discretion.


Further, in other but similar contexts in which the court is required to determine the reasonableness
of fees to be awarded, the determination is usually considered to be within the discretion of the trial
court. For example, when reasonable attorney fees may be awarded to a party, either by agreement
or by statute, the amount of the award is generally held to be within the sound discretion of the
trial court. (See County of Kern v. Ginn (1983) 146 Cal.App.3d 1107, 1114-1115 [194 Cal.Rptr.
512]; *304  Melnyk v. Robledo (1976) 64 Cal.App.3d 618, 623 [134 Cal.Rptr. 602].) 10  “The
appellate court should interfere [with the trial court's determination] only if it finds that, under
all the evidence viewed most favorably in support of the trial court's decision, no judge could
reasonably have made the challenged order.” (County of Kern v. Ginn, supra, at p. 1115.) We
discern no reason why the same standard of review should not be applicable to the determination
by the trial court of reasonable expert witness fees pursuant to section 2034, subdivision (i).


10 Rule 6.1 provides in part that “Reasonable attorney's fees in contested actions should be
determined by the court in its discretion.”


We doubt that “reasonableness” of an expert witness's hourly fee for purposes of section 2034
means whatever fee that expert “customarily” charges. If an expert is able “customarily” to charge
a fee of $1,500 per hour to his or her clients, does this mean that this fee is conclusively deemed
“reasonable” under section 2034, subdivision (i) and opposing parties must pay that fee to depose
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the expert? We think not. Rather, the expert's “customary” hourly fee (e.g., $360 or $1,500 per
hour) for deposition testimony is merely one factor in determining what a “reasonable” fee is under
section 2034, subdivision (i). That determination is within the sound discretion of the trial court.
Stevenson fails to show that the trial court abused its discretion in this case.


Disposition
The order is affirmed.


Kremer, P. J., and Haller, J., concurred. *305


Footnotes


FN9 Local court rules are authorized and governed by Government Code section 68070,
section 575.1 and California Rules of Court, rule 981. Appellant does not contend that rule
1.5.6(b) was not adopted in accordance with or is otherwise infirm pursuant to the statutory
and California Rules of Court provisions relating to the adoption of local court rules.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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44 Cal.4th 876
Supreme Court of California


Les G. MIKLOSY et al., Plaintiffs and Appellants,
v.


The REGENTS OF the UNIVERSITY OF
CALIFORNIA et al., Defendants and Respondents.


No. S139133.
|


July 31, 2008.


Synopsis
Background: Former employees brought action against the University of California and
supervisors for retaliation in violation of Whistleblower Act, wrongful termination in violation
of public policy, wrongful constructive termination in violation of public policy, and intentional
infliction of emotional distress. The Superior Court, Alameda County, No. RG04140484, John
Frederick Kraetzer, J., sustained defendants' demurrer without leave to amend. Employees
appealed. The Court of Appeal affirmed. Employees appealed. The Supreme Court granted review,
superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Kennard, J., held that:


[1] University's decision in its own favor on retaliation complaint barred state court damages
action;


[2] statutory scheme denying damages action for University employees was not absurd;


[3] Government Claims Act barred Tameny wrongful termination action against University;


[4] supervisors were not subject to Tameny wrongful termination action; and


[5] workers' compensation was exclusive remedy for intentional infliction of emotional distress.


Affirmed.


Opinion, 2005 WL 2789427, superseded.
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Werdegar, J., filed concurring opinion in which George, C.J., and Moreno, J., joined.


West Headnotes (27)


[1] Appeal and Error Objections and exceptions;  demurrer
On appeal from a judgment sustaining a demurrer, courts assume the truth of the facts
alleged in the complaint and the reasonable inferences that may be drawn from those facts.


20 Cases that cite this headnote


[2] Statutes Purpose and intent
In construing a statute, the court seeks to determine the Legislature's intent in enacting the
statute, so that it may adopt the construction that best effectuates the purpose of the law.


6 Cases that cite this headnote


[3] Statutes Language and intent, will, purpose, or policy
In construing a statute, courts begin with the statutory language because it is generally the
most reliable indication of legislative intent.


18 Cases that cite this headnote


[4] Statutes Plain language;  plain, ordinary, common, or literal meaning
Statutes Clarity and ambiguity;  multiple meanings
If statutory language is unambiguous, courts presume the Legislature meant what it said,
and the plain meaning of the statute controls.


20 Cases that cite this headnote


[5] Statutes Plain, literal, or clear meaning;  ambiguity
In construing a statute, courts consider extrinsic aids, such as legislative history, only if
the statutory language is reasonably subject to multiple interpretations.


10 Cases that cite this headnote
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[6] Education Judicial review
Public Employment Nature, form, and right of action
If the University of California reaches a timely decision on an employee's complaint
of retaliation under the Whistleblower Act, whether in its own favor or in the
employee's favor, a state court damages action is not available to the employee. West's
Ann.Cal.Gov.Code § 8547.10(c).


See Cal. Jur. 3d, Public Officers and Employees, § 401; 3 Witkin, Summary of Cal. Law
(10th ed. 2005) Agency, § 285.


8 Cases that cite this headnote


[7] Education Nature and status in general
The grant of constitutional power to the University of California includes the grant of
quasi-judicial powers. West's Ann.Cal. Const. Art. 9, § 9(a).


4 Cases that cite this headnote


[8] Education Powers, duties, and liabilities
Regents of the University of California may exercise quasi-legislative powers, subject to
legislative regulation. West's Ann.Cal. Const. Art. 9, § 9(a).


5 Cases that cite this headnote


[9] Education Powers, duties, and liabilities
Policies established by the Regents of the University of California as matters of internal
regulation may enjoy a status equivalent to that of state statutes. West's Ann.Cal. Const.
Art. 9, § 9(a).


5 Cases that cite this headnote


[10] Education Powers, duties, and liabilities
Regents of the University of California as a constitutionally created arm of the state have
virtual autonomy in self-governance. West's Ann.Cal. Const. Art. 9, § 9(a).


6 Cases that cite this headnote
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[11] Constitutional Law Notice and hearing;  proceedings and review
Education Retaliation;  whistleblowing
Education Reporting or opposing wrongdoing;  whistleblowing
Public Employment Reporting or Opposing Wrongdoing;  Whistleblowing
Public Employment Protected activities
University of California must provide a viable mechanism for fairly evaluating
whistleblower retaliation complaints under the Whistleblower Act, and the University's
consideration of a complaint cannot be so perfunctory or arbitrary as to violate the due
process guarantee of the state or federal Constitutions. U.S.C.A. Const.Amend. 14; West's
Ann.Cal. Const. Art. 1, §§ 7(a), 15; West's Ann.Cal.Gov.Code § 8547.10(c).


2 Cases that cite this headnote


[12] Education Judicial review
Public Employment Nature and form of proceedings
Limited review of a decision of the University of California on an employee's complaint
of retaliation under the Whistleblower Act is available through an action for a writ of
mandate. West's Ann.Cal.Gov.Code § 8547.10(c).


5 Cases that cite this headnote


[13] Education Judicial review
Public Employment Nature, form, and right of action
A state court damages action on a University of California employee's complaint of
retaliation under the Whistleblower Act is a backup remedy available only when the
University has failed to timely resolve the whistleblower complaint following its own
procedures; it is not an additional source of relief over and above whatever the University
awards or fails to award. West's Ann.Cal.Gov.Code § 8547.10(c).


7 Cases that cite this headnote


[14] Statutes Legislative silence, inaction, or acquiescence
Ordinarily, the Supreme Court does not draw substantive conclusions on statutory
construction based on legislative inaction.
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[15] Education Retaliation;  whistleblowing
Public Employment Reporting or Opposing Wrongdoing;  Whistleblowing
Existence of inactive bill that would amend statute governing whistleblower complaints
against the University of California in a way that paralleled earlier amendment of statute
governing whistleblower complaints by other state employees was relevant to analysis of
legislative history of unamended statute, to show that restrictive language of unamended
statute was brought to Legislature's attention and therefore that Legislature's failure to
amend that section was not necessarily a matter of inadvertence or oversight. West's
Ann.Cal.Gov.Code §§ 8547.8(c), 8547.10(c).


2 Cases that cite this headnote


[16] Education Judicial review
Public Employment Exhaustion of Remedies
Statutory scheme distinguishing between Whistleblower Act retaliation complaints by
state employees and University of California employees, denying only the latter the
possibility of a damages action after exhausting administrative remedies, was not absurd
or inherently unfair, as would support disregarding the literal meaning of the statutes;
University had a unique status as a self-governing institution, and Legislature could
rationally desire to preserve University's autonomy. West's Ann.Cal. Const. Art. 9, § 9(a);
West's Ann.Cal.Gov.Code §§ 8547.8(c), 8547.10(c).


6 Cases that cite this headnote


[17] Education Powers, duties, and liabilities
Regents of the University of California may create a policy for handling whistleblower
claims under their power to organize and govern the University. West's Ann.Cal. Const.
Art. 9, § 9(a); West's Ann.Cal.Gov.Code § 8547.10(c).


2 Cases that cite this headnote


[18] Education Judicial review
Public Employment Nature, form, and right of action
Government Claims Act bars a Tameny action for wrongful termination in violation
of public policy against a public entity such as the University of California. West's
Ann.Cal.Gov.Code § 815.
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128 Cases that cite this headnote


[19] Courts Previous Decisions as Controlling or as Precedents
Cases are not authority for propositions not considered.


9 Cases that cite this headnote


[20] Education Torts and Immunity
Supervisors of University of California employees were not subject to a Tameny action
for wrongful termination in violation of public policy, and thus University did not bear
supervisors' liability under theory of respondeat superior; only University itself could
commit tort of wrongful termination against its employees. West's Ann.Cal.Gov.Code §
815.2.


27 Cases that cite this headnote


[21] Labor and Employment Persons protected, persons liable, and parties;  standing
A Tameny action for wrongful discharge in violation of public policy can only be asserted
against an employer; an individual who is not an employer can only be the agent by which
an employer commits that tort.


53 Cases that cite this headnote


[22] Labor and Employment Nature and form
In a Tameny action for wrongful termination in violation of public policy, the various terms
of the employment relationship are not the source of the employee's legal rights; rather,
tort law is the source of the employee's legal rights, and the employment relationship is
merely the medium through which the tort is inflicted.


8 Cases that cite this headnote


[23] Labor and Employment Public policy considerations in general
The breach of the employment relationship is an indispensable element of the tort of
wrongful termination in violation of public policy, because it serves factually as the
instrument of injury, and thus there can be no Tameny cause of action for such tort without
the prior existence of an employment relationship between the parties.
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31 Cases that cite this headnote


[24] Labor and Employment Persons protected, persons liable, and parties;  standing
Supervisors who participate in a wrongful termination in violation of public policy do
not thereby commit a tort analogous to the Tameny wrongful termination tort committed
by the employer; the supervisor, when taking retaliatory action against the employee, is
necessarily exercising authority the employer conferred on the supervisor, and it is only
that authority that makes the supervisor's action injurious, not the action in itself.


37 Cases that cite this headnote


[25] Workers' Compensation Willful or deliberate act or negligence
Workers' Compensation Supervisors;  managers
Workers' compensation was University of California employees' exclusive remedy for
common law causes of action for intentional infliction of emotional distress brought
against the university and their supervisors based on supervisors' acts of terminating one
employee and allegedly constructively terminating the other, allegedly in retaliation for
whistleblowing; the alleged wrongful conduct occurred at the worksite, in the normal
course of the employer-employee relationship. West's Ann.Cal.Labor Code §§ 3601, 3602.


113 Cases that cite this headnote


[26] Workers' Compensation Willful or deliberate act or negligence
Workers' Compensation Supervisors;  managers
University of California employees' common law causes of action for intentional infliction
of emotional distress brought against the university and their supervisors based on
supervisors' acts of terminating one employee and allegedly constructively terminating
the other, allegedly in retaliation for whistleblowing, were not within the exception to the
workers' compensation exclusive remedy rule for conduct that “contravenes fundamental
public policy”; since that exception was instead aimed at permitting a Tameny wrongful
termination action. West's Ann.Cal.Labor Code §§ 3601, 3602.


108 Cases that cite this headnote


[27] Workers' Compensation Willful or deliberate act or negligence
Workers' Compensation Supervisors;  managers
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University of California employees' common law causes of action for intentional infliction
of emotional distress brought against the university and their supervisors based on
supervisors' acts of terminating one employee and allegedly constructively terminating
the other, allegedly in retaliation for whistleblowing, were not within the exception to the
workers' compensation exclusive remedy rule for conduct that “exceeds the risks inherent
in the employment relationship.” West's Ann.Cal.Labor Code §§ 3601, 3602.
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*882  **632  The California Whistleblower Protection Act (Gov.Code, § 8547 et seq.) 1  (hereafter
the Whistleblower Act or the Act) prohibits retaliation against state employees who “report waste,
fraud, abuse of authority, violation of law, or threat to public health” (§ 8547.1). The Act authorizes
“an action for damages” to redress acts of retaliation. (§§ 8547.8, subd. (c), 8547.10, subd. (c),
8547.12, subd. (c).) But in the case of retaliation against a University of California employee, the
Act provides that “any action for damages shall not be available ... unless the injured party has
first filed a complaint with the [designated] university officer ..., and the university has failed to
reach a decision regarding that complaint within the time limits established for that purpose by the
regents.” (§ 8547.10, subd. (c), italics added.) We conclude, as did the Court of Appeal, that this
statutory language means what it says, precluding a damages action when, as here, the University
of California has timely decided a retaliation complaint.


1 Unless otherwise noted, all statutory citations are to the Government Code.


*883  I


[1]  Because this case comes before us on appeal from a judgment sustaining a demurrer, we
assume the truth of the facts alleged in the complaint and the reasonable inferences that may be
drawn from those facts. (See, e.g., Fox v. Ethicon Endo–Surgery, Inc. (2005) 35 Cal.4th 797, 810,
27 Cal.Rptr.3d 661, 110 P.3d 914; Coleman v. Gulf Insurance Group (1986) 41 Cal.3d 782, 789,
fn. 3, 226 Cal.Rptr. 90, 718 P.2d 77; Blank v. Kirwan (1985) 39 Cal.3d 311, 318, 216 Cal.Rptr.
718, 703 P.2d 58.)


Plaintiffs Leo Miklosy and Luciana Messina are computer scientists who, in February 2003, were
employed by the Regents of the University of California (hereafter the University of California or
the University), filling positions at the Lawrence Livermore National Laboratory (the Laboratory).
Plaintiffs worked in the National Ignition Facility on a project designed to determine the safety
and reliability of the nation's nuclear weapons stockpile. One method of evaluating the safety and
reliability of these weapons involved shooting laser beams at “nuclear material” placed in a “Target
Chamber.”


As their work proceeded, plaintiffs “identified problems with the ... project, including, inter alia,
potential collisions by large million dollar robotic ‘positioners' within the [Target Chamber] ..., the
delivery of unusable and untested control software, a lack of defined engineering and operational
processes ..., and inadequate ... control operator training....” Plaintiffs repeatedly expressed their
concerns to management, both orally and in writing, enumerating specific mechanical problems
with the positioners and the robotic controls.
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***695  On Friday, February 28, 2003, defendants Kim Minuzzo, Larry Lagin, and Jerry
Krammen, who were supervisory employees of the Laboratory, fired Miklosy. As Miklosy
was leaving the premises, he heard Minuzzo tell Krammen: “Messina is next.” Believing her
performance was comparable to that of Miklosy, Messina submitted a letter of resignation. Lagin
and Minuzzo asked Messina to reconsider her resignation over the weekend, **633  which she
agreed to do. When Messina returned to her office after this meeting, she found her computer
disconnected.


On Monday, March 3, 2003, Messina inquired about transferring to a different position at the
Laboratory, but Minuzzo telephoned her the next day and directed her to return to the National
Ignition Facility. After that conversation had ended, but before the telephone call was disconnected,
Messina overheard Minuzzo tell another employee that he intended to fire Messina. Messina
resigned as of March 7, 2003.


*884  On August 16, 2003, plaintiffs filed complaints with the University under section 8457.10,
subdivision (a), of the Whistleblower Act. The Laboratory's Personnel Policies and Procedures
Manual requires the director of the Laboratory to appoint a “Retaliation Complaint Officer” (RCO)
to investigate a complaint of whistleblower retaliation. The RCO must prepare findings within
90 days; once the findings are submitted, the director of the Laboratory must reach a decision
on the complaint within 15 days. The director's decision may include “appropriate relief for
the complainant” and may be appealed to the president of the University. This procedure is
generally comparable to the procedure the State Personnel Board follows when evaluating similar
complaints by state agency employees. (See Cal.Code Regs., tit. 2, § 56.3, subd. (a) [appointment
of an investigator]; id. at §§ 56.3, subd. (b), 56.5, subd. (a) [issuance of findings based on the
investigator's report]; id. at § 56.5, subd. (d) [appeal to the five-member State Personnel Board]; id.
at §§ 56.2, subd. (c), 56.5, subd. (d), 56.8 [no right to a formal hearing at any point in the process,
though one may be granted at the board's discretion].)


In regard to plaintiffs' complaints, John S. Hunt, a Laboratory employee, acted as the RCO. The
Laboratory has a staff that exceeds 8,000, and there is no indication in the complaint that Hunt
was in any way involved in the direct management of the National Ignition Facility or had any
personal connection with the dispute. Hunt interviewed 23 witnesses and submitted his findings
to Robert Perko, the Staff Relations Officer, on November 4, 2003. Hunt found that Laboratory
management had not reacted adversely to plaintiffs' reports of problems at the National Ignition
Facility, instead treating those reports as a normal part of project development. Hunt found no
support for the assertion that management had retaliated against either Miklosy or Messina. Hunt
determined instead that the Laboratory had fired Miklosy for unsatisfactory work performance and
that the Laboratory had never intended to fire Messina and actually had tried to convince her to
stay. The Laboratory director adopted Hunt's findings and conclusions on November 17, 2003, and
plaintiffs concede that the Laboratory reached its decision within the time limits specified in its
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internal policies. Plaintiffs did not appeal the director's decision to the president of the University,
and therefore the decision became the University's final resolution of the matter.


On February 10, 2004, plaintiffs filed a damages action in superior court against ***696  the
University and three supervisory employees—Minuzzo, Lagin, and Krammen. The complaint
alleged four causes of action: (1) unlawful retaliation in violation of the Whistleblower Act
(both plaintiffs); (2) wrongful termination in violation of public policy (Miklosy); (3) wrongful
constructive termination in violation of public policy (Messina); and (4) intentional infliction
of emotional distress (both plaintiffs). The complaint sought compensatory damages, punitive
damages, and attorney fees.


*885  The trial court sustained defendants' demurrer with leave to amend and, when plaintiffs
filed an amended complaint, defendants again demurred. The trial court then sustained defendants'
demurrer without leave to amend, and dismissed plaintiffs' action. The Court of Appeal affirmed,
holding that plaintiffs had no viable claim under the Whistleblower Act because the University
timely resolved their complaints, and further holding that plaintiffs' common law claims were
statutorily barred. We granted plaintiffs' petition for review.


II


In 1993, the Legislature enacted the Whistleblower Act, codifying it as sections 8547 **634
through 8547.11. (Stats.1993, ch. 12, § 8, pp. 96–101.) At that time, the Act was entitled the
“Reporting of Improper Governmental Activities Act,” and its stated purpose was to encourage the
disclosure of “ improper governmental activities,” which the Act generally defined as activities that
were unlawful or economically wasteful, or that involved gross misconduct or incompetence. (Id.
at pp. 96–97.) The Act was not wholly new; rather, it built on existing provisions of the Government
Code, in some cases renumbering those provisions without changing their substantive content.
In 1999, the Legislature extended the Act to cover disclosures of health and safety problems
(Stats.1999, ch. 673, §§ 4, 6, 7), giving the Act its present name (id., § 1) and declaring, as its
purpose, “that state employees should be free to report waste, fraud, abuse of authority, violation
of law, or threat to public health without fear of retribution” (id., § 3).


Since its inception, the Act has dealt with employees of the state and the University in separate
provisions, indicating the Legislature's awareness of the University's unique constitutional status
and the concomitant need for special provisions to govern whistleblowing at the University. For
example, section 8547.3 imposes liability on state employees or officeholders who use their
authority to interfere with the disclosure rights conferred by the Act, and section 8547.11 imposes
similar liability on employees and officers of the University. Likewise, section 8547.8 protects
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state employees against whistleblower retaliation, and section 8547.10 confers similar protections
on employees and officers of the University.


Regarding whistleblower retaliation, section 8547.8, subdivision (c), imposes liability “in an action
for damages” on “any person who intentionally engages in acts of reprisal, retaliation, threats,
coercion, or similar acts against a state employee” for disclosing improper governmental activities
or unsafe conditions. But, as enacted, section 8547.8, subdivision (c), included the following
caveat: “However, any action for damages shall not be available ... unless the injured party has
first filed a complaint with the State *886  Personnel Board ..., and the board has failed to reach
a decision regarding any hearing conducted pursuant to Section 19683.” (Stats.1993, ch. 12, § 8,
p. 99, italics added.) Thus, as ***697  enacted, section 8547.8, subdivision (c), appears to have
limited damages actions by state employees to cases in which the State Personnel Board has failed
to reach a decision, essentially making the damages action a secondary alternative, contingent on
the malfunctioning of the primary alternative, rather than an additional source of relief.


Section 8547.10, subdivision (c), imposes similar liability for retaliation against employees or
officers of the University, and it includes a similar caveat, providing: “However, any action for
damages shall not be available ... unless the injured party has first filed a complaint with the
[designated] university officer ..., and the university has failed to reach a decision regarding that
complaint within the time limits established for that purpose by the regents.” (Italics added.) This
provision on its face appears to make the damages action an alternative remedy, available only if
the University fails to act.


In 1994, the Legislature added section 8547.12 to the Act, extending whistleblower protections
to employees and officers of the California State University. (Stats.1994, ch. 834, § 1, pp. 4117–
4118.) Section 8547.12, subdivision (c), authorizes a damages action for whistleblower retaliation
and includes the same caveat as sections 8547.8 (governing state employees) and 8547.10
(governing University of California employees), but section 8547.12, subdivision (c), adds a
sentence that does not appear in the other provisions. Specifically, section 8547.12, subdivision
(c), provides: “However, any action for damages shall not be available ... unless the injured party
has first filed a complaint with the [designated] university officer ..., and the university has failed
to reach a decision regarding that complaint within the time limits established for that purpose by
the trustees. Nothing in this section is intended to prohibit the injured party from seeking a remedy
if the university has not satisfactorily addressed the complaint within 18 months.” (Italics added.)
The addition of the last sentence, and specifically the modifier “satisfactorily,” **635  raises the
possibility that a court might find the state university's decision unsatisfactory (though timely) and
on that basis permit a damages action. (See Ohton v. Board of Trustees of the California State
University (2007) 148 Cal.App.4th 749, 765, 56 Cal.Rptr.3d 111.) Here, we need only construe
section 8547.10, subdivision (c), and therefore we express no view on the substantive content, if
any, of the term “ satisfactorily” in section 8547.12, subdivision (c). Above, we have set forth the
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text of section 8547.8, subdivision (c), and section 8547.12, subdivision (c), for the purpose of
comparison with section 8547.10, subdivision (c), the provision at issue here.


In 2001, the Legislature amended section 8547.8, subdivision (c), governing state employees, to
expressly permit a damages suit even when the State *887  Personnel Board has issued timely
findings. (See Stats.2001, ch. 883, § 3.) As amended, the caveat in section 8547.8, subdivision
(c), now provides: “However, any action for damages shall not be available ... unless the injured
party has first filed a complaint with the State Personnel Board ..., and the board has issued,
or failed to issue, findings ....” (Italics added.) Arguably, this amendment changed the provision
from an alternative remedy (available only when the administrative remedy fails to function) to
a general remedy (available in all cases, though requiring the ***698  employee to first exhaust
administrative remedies). 2  The Legislature, however, did not enact a comparable amendment to
section 8547.10, subdivision (c), pertaining to employees of the University of California.


2 As discussed below, plaintiffs argue that the amendment was intended merely as a
clarification of existing law and that section 8547.8, subdivision (c), was never anything
other than an exhaustion requirement. The phrase “exhaustion requirement” is perhaps
inappropriate because it suggests that an employee who has first pursued an administrative
remedy before the State Personnel Board may proceed with a damages action regardless
of the State Personnel Board's decision. We express no view as to whether section 8547.8,
subdivision (c), is properly characterized in those terms, or whether a damages action is
available only after a favorable decision from the State Personnel Board. We also express
no view as to whether an employee must seek judicial review of an unfavorable decision
from the State Personnel Board before bringing a damages action, and the collateral estoppel
effect of the resulting judicial decision. These questions are not at issue here and are now
pending before us in other cases.


Therefore, as amended, the Whistleblower Act appears at first blush to distinguish three groups
of public employees: (1) a state employee may bring a damages action alleging whistleblower
retaliation after first seeking relief from the State Personnel Board (§ 8547.8, subd. (c)); 3  (2) a
California State University employee may seek “a remedy” if the state university's administrative
remedy fails to proceed to a timely decision or does not “satisfactorily address[ ]” the employee's
complaint within 18 months (§ 8547.12, subd. (c)); and (3) a University of California employee
may bring a damages action only if the University's administrative remedy fails to result in a timely
decision (§ 8547.10, subd. (c))—if the University reaches a timely decision in its own favor, the
employee has no cause of action for damages.


3 As noted in footnote 2, ante, whether the state employee must receive a favorable decision
from the State Personnel Board before bringing a damages action is unclear. Also unclear is
whether the employee must seek judicial review of an unfavorable decision from the State
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Personnel Board. These questions are not at issue here and are now pending before us in
other cases.


III


[2]  [3]  [4]  [5]  Plaintiffs argue that their claims against the University of California for
damages under the Whistleblower Act remain viable notwithstanding the Laboratory director's
timely decision rejecting those claims on the merits. *888  This argument requires us to interpret
the terms of section 8547.10, subdivision (c), which governs retaliation against University of
California employees. Our task is a familiar one. “We apply well-established principles of statutory
construction in seeking ‘to determine the Legislature's intent in enacting the statute, “ ‘so that we
may adopt the construction that best effectuates the purpose of the law.’ ” ' (Kibler v. Northern
Inyo County Local Hospital Dist. (2006) 39 Cal.4th 192, 199, 46 Cal.Rptr.3d 41, 138 P.3d 193;
see **636  People v. King (2006) 38 Cal.4th 617, 622, 42 Cal.Rptr.3d 743, 133 P.3d 636; Fitch v.
Select Products Co. (2005) 36 Cal.4th 812, 817–818, 31 Cal.Rptr.3d 591, 115 P.3d 1233.) We begin
with the statutory language because it is generally the most reliable indication of legislative intent.
(City of Burbank v. State Water Resources Control Bd. (2005) 35 Cal.4th 613, 625, 26 Cal.Rptr.3d
304, 108 P.3d 862.) If the statutory language is unambiguous, we presume the Legislature meant
what it said, and the plain meaning of the statute controls. ***699  (People v. Hudson (2006)
38 Cal.4th 1002, 1009, 44 Cal.Rptr.3d 632, 136 P.3d 168.)” (Shirk v. Vista Unified School Dist.
(2007) 42 Cal.4th 201, 211, 64 Cal.Rptr.3d 210, 164 P.3d 630.) We consider extrinsic aids, such as
legislative history, only if the statutory language is reasonably subject to multiple interpretations.
(People v. King, supra, 38 Cal.4th at p. 622, 42 Cal.Rptr.3d 743, 133 P.3d 636.)


[6]  The plain language of section 8547.10, subdivision (c), states that a damages action “shall not
be available ... unless ... the university has failed to reach a [timely] decision....” The word “unless”
when used as a conjunction means “except on the condition that.” (Webster's 9th New Collegiate
Dict. (1988) p. 1292.) Thus, as a matter of established usage, the “unless” clause states conditions
that must be satisfied in every case; if the conditions are not satisfied, then the damages action
“shall not be available.” Moreover, the two conditions set forth in section 8547.10, subdivision
(c), are clear: (1) “the injured party” must have “filed a complaint with the [designated] university
officer,” and (2) “the university” must have “failed to reach a decision regarding that complaint
within the time limits established for that purpose by the regents.” If, as here, the University has
reached a timely decision in its own favor, then it has not “failed to reach a decision,” the conditions
stated in section 8547.10, subdivision (c), have not been met, the “unless” clause is not satisfied,
and “an[ ] action for damages shall not be available.” (§ 8547.10, subd. (c).)


In short, the function of section 8547.10, subdivision (c), appears to be limited to enforcing the
University's internal mechanism for resolving disputes by providing an alternative secondary
remedy that is available only when the University's internal mechanism fails to operate. As long
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as the University completes in a timely fashion its own internal dispute-resolution process, the
alternative remedy of a damages action in state court is unavailable. If, however, the University's
dispute-resolution process fails to function, *889  the injured party is protected by the statutory
alternative of bringing a damages action in state court, which has the potential to be much more
costly to the University.


This interpretation is the only one that fits comfortably with the plain meaning of section 8547.10,
subdivision (c), and it is also the interpretation we have given the statute in our prior decisions,
albeit in dictum. Thus, in Campbell v. Regents of the University of California (2005) 35 Cal.4th
311, 327, 25 Cal.Rptr.3d 320, 106 P.3d 976 (Campbell ), we paraphrased the statute as follows:
“[T]he employee may not proceed with a court action against the university unless that institution
has failed to reach an administrative decision on the action within specified time limits. (§ 8547.10,
subd. (c).) ... If, by contrast, the university has reached a decision on the administrative action, the
statute does not authorize any statutory damages action.”


[7]  [8]  [9]  [10]  Moreover, this interpretation is reasonable in light of the unique constitutional
status of the University of California. As we explained in Campbell: “The California Constitution
establishes the Regents [i.e., the University of California] as a ‘public trust ... with full powers of
organization and government.’ (Cal. Const., art. IX, § 9, subd. (a).) We have observed that ‘Article
IX, section 9, grants the [R]egents broad powers to organize and govern the university and limits
the Legislature's power to regulate either the university or the [R]egents. This contrasts with the
comprehensive power of ***700  regulation the Legislature possesses over other state agencies.’
(San Francisco Labor Council v. Regents of University of California (1980) 26 Cal.3d 785, 788
[163 Cal.Rptr. 460, 608 P.2d 277] ) This grant of constitutional power to the University includes
the grant of quasi-judicial powers, a view that is generally accepted in our jurisprudence. **637
(Ishimatsu v. Regents of University of California (1968) 266 Cal.App.2d 854, 864 [72 Cal.Rptr.
756]; see also Apte v. Regents of University of California (1988) 198 Cal.App.3d 1084, 1091 [244
Cal.Rptr. 312].)[¶] The Regents may also exercise quasi-legislative powers, subject to legislative
regulation. Indeed, ‘policies established by the Regents as matters of internal regulation may enjoy
a status equivalent to that of state statutes.’ (Regents of University of California v. City of Santa
Monica (1978) 77 Cal.App.3d 130, 135 [143 Cal.Rptr. 276], citing Hamilton v. Regents (1934) 293
U.S. 245 [55 S.Ct. 197, 79 L.Ed. 343].) The authority granted the Regents includes ‘full powers
of organization and government, subject only to such legislative control as may be necessary to
insure compliance with the terms of the endowment of the University and the security of its funds.’
(Goldberg v. Regents of University of California (1967) 248 Cal.App.2d 867, 874 [57 Cal.Rptr.
463].) Thus, ‘[t]he Regents have been characterized as “a branch of the state itself” [citation] or “a
statewide administrative agency” [citation]’ (Regents of University of California v. City of Santa
Monica, supra, 77 Cal.App.3d at p. 135 [143 Cal.Rptr. 276] ), and ‘[i]t is apparent that *890  the
Regents as a constitutionally created arm of the state have virtual autonomy in self-governance’
(ibid.).” (Campbell, supra, 35 Cal.4th at pp. 320–321, 25 Cal.Rptr.3d 320, 106 P.3d 976.)
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[11]  In short, the University functions in some ways like an independent sovereign, retaining
a degree of control over the terms and scope of its own liability. Given the University's unique
constitutional status, it is not surprising that the Legislature would take a deferential approach when
authorizing damages actions against the University. Thus, section 8547.10, subdivision (c), gives
the University the flexibility appropriate to a semiautonomous branch of the state government
to create its own mechanism for resolving whistleblower retaliation claims, but it also provides
an alternative remedy when the University's remedy is withheld. A damages action in state court
may afford complainants a more favorable forum because the fact finder in state court is not a
University employee, and because other procedural protections apply, such as evidentiary rules,
testimony under penalty of perjury, and cross-examination of witnesses. But the appropriateness
of granting these procedural protections to University whistleblowers is a matter of policy that is
not for this court to determine. 4


4 We do not mean to suggest that there are no limits that apply in this context. The University
must provide a viable mechanism for fairly evaluating whistleblower retaliation complaints,
and the University's consideration of a complaint cannot be so perfunctory or arbitrary as
to violate the due process guarantee of the state or federal Constitutions. Plaintiffs here,
however, do not assert a due process violation.


[12]  The Legislature has encouraged the University to establish its own neutral procedure for
resolving whistleblower retaliation claims brought by University employees or officers and has
stated that if the University follows its own procedure and reaches a timely decision, a damages
action cannot be brought against it in state ***701  court. (§ 8547.10, subd. (c).) This legislative
approach does not leave the University's decision completely unreviewable—an action for a writ
of mandate provides limited review 5 —but it does give considerable leeway to the University to
operate with relative autonomy within the state governmental system.


5 Plaintiffs here did not file a mandate action challenging the University's decision.


[13]  If the University fails to follow its own procedures in a timely manner, the Legislature has
provided injured parties the protection of an alternative remedy in the form of a state court damages
action. This alternative remedy is not an additional source of relief over and above whatever
the University awards or fails to award; rather, it is a backup remedy available only when the
University has failed to timely resolve the whistleblower complaint.


Plaintiffs direct our attention to the legislative history of the Whistleblower Act. Although we find
no ambiguity in the statutory language of *891  section 8547.10, subdivision (c), and therefore no
reason to consult the legislative history, the legislative history actually supports our conclusion.
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**638  The statutory language that now appears in sections 8547.8 (governing state employees)
and 8547.10 (governing University of California employees) actually predates the 1993
enactment of the Reporting of Improper Governmental Activities Act, having its roots in
two predecessor statutes—former sections 10548 (state employees) and 10550 (University of
California employees). Former section 10548 was enacted in 1986 and looked very much like
section 8547.8, as enacted in 1993. Specifically, subdivision (c) of former section 10548 authorized
a damages action for whistleblower retaliation against state employees but added the caveat that
“any action for damages shall not be available to the injured party unless the injured party has first
filed a complaint with the State Personnel Board ..., and the board has failed to reach a decision
regarding any hearing conducted pursuant to Section 19683.” (Stats.1986, ch. 353, § 4, p. 1511.)
This caveat is, of course, identical to the caveat contained in section 8547.8, subdivision (c), as
enacted in 1993.


Early drafts of the 1986 legislation authorized a damages action for whistleblower retaliation but
did not include the caveat. The Department of Personnel Administration (DPA) objected to those
versions, expressing among other things the following concern: “This measure would seemingly
permit an employe[e] to have his or her case investigated and heard by the [State Personnel Board]
and then, if the findings and ruling are not to the employee's liking, to file with the court for a
new trial. This is a departure from current procedure which permits the court to simply determine
whether the Board decision (for or against an employee) is supported by substantial evidence in
the existing record. No new court trial is held.” (Dept. of Personnel Admin., analysis of Assem.
Bill No.1916 (1985–1986 Reg. Sess.) Jan. 31, 1986, p. 2.) In other words, the DPA criticized
the early versions of the bill precisely because it made the proceeding before the State Personnel
Board into a mere exhaustion requirement. The DPA's analysis further noted that this issue had
“been discussed at length with the author's staff” and that staff had “indicated a willingness to take
amendments.” (Id. at p. 1.)


Less than six weeks after the DPA issued this analysis, the bill was revised. (Assem. Bill No.1916
(1985–1986 Reg. ***702  Sess.) as amended Mar. 10, 1986, § 4, pp. 7–8.) Among other things,
this revision added the caveat restricting the availability of a damages action: “However, any action
for damages shall not be available to the injured party unless the State Personnel Board has failed to
reach a decision regarding any hearing conducted pursuant to Section 19683.” (Id., p. 8.) It appears
that this caveat was added specifically to address the DPA's criticism that the damages action
should not give complaining state employees a second bite at the apple after losing before the *892
State Personnel Board. Therefore, at least as of 1986, the Legislature expressly did not intend
the State Personnel Board proceeding to be a mere exhaustion requirement. Rather, it expressly
sought to restrict damages actions to those cases in which the State Personnel Board failed to reach
a timely decision; in all other cases, the State Personnel Board proceeding was the employee's
exclusive remedy, subject only to substantial evidence review in the courts. Notably, the DPA
prepared a flowchart of the amended measure indicating only two possibilities for proceeding to
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court after bringing a complaint before the State Personnel Board: “1. For damages if no timely
SPB decision [¶] or [¶] 2. For review of SPB decision on merits.” (Italics added.) This flowchart
was attached to, and referred to in, a bill analysis by a Senate committee, indicating that it came to
the attention of the Legislature at least at the committee level. (Sen. Com. on Public Employment
& Retirement, Analysis of Assem. Bill No.1916 (1985–1986 Reg. Sess.) as amended May 12,
1986, p. 2 & attachment).


Two years later, the Legislature enacted former section 10550, addressing whistleblower retaliation
against University of California employees. In language identical to that currently found in section
8547.10's subdivision (c), former section 10550's subdivision (c) provided: “However, any action
for damages shall not be available ... unless the injured party has first filed a complaint with the
[designated] university officer ..., and the university has failed to reach a decision **639  regarding
that complaint within the time limits established for that purpose by the regents.” (Stats.1988,
ch. 1385, § 3, p. 4669.) The Legislature appears to have adapted this language directly from
former section 10548, subdivision (c), which pertained to whistleblower retaliation against state
employees. It follows, therefore, that the Legislature likewise did not intend the University's
internal proceeding to be a mere exhaustion requirement. Rather, it expressly sought to restrict
damages actions to those cases in which the University failed to reach a timely decision on the
complaint; in all other cases, the University proceeding was to be the employee's exclusive remedy.


In describing this new statute governing University employees, the Legislative Counsel's Digest
first summarizes the effect of former section 10548, which governed state employees: “Under
existing law, a state employee ... who files a written complaint alleging acts of reprisal or
intimidation due to disclosure of improper governmental activities may file a copy of the complaint
with the State Personnel Board.... Existing law provides that failure of the board to reach a decision
on the complaint, as specified, is a condition precedent to filing a civil action for damages.” (Legis.
Counsel's Dig., Assem. Bill No. 2765 (1987–1988 Reg. Sess.) 4 Stats.1988, Summary Dig., p.
475, italics added.) This summary confirms our reading of former section 10548: a damages action
was available only when the State Personnel Board ***703  failed to reach a timely decision. The
Legislative Counsel's Digest *893  next explains the impact of the new statute (that is, former
section 10550): “This bill would add provisions, applicable exclusively to University of California
employees, ... similar to the provisions administered by the State Personnel Board, as described
above, except the Regents of the University of California would designate an officer to whom
complaints could be filed ... and the regents would administer these provisions.” (Legislative
Counsel's Digest, supra, page 475, italics added.) This description indicates that the Legislature
both understood and intended that a damages action against the University would be available
only when the University failed to reach a timely decision. It also indicates that the Legislature
intended the University to have autonomy in administering this process. Nothing suggests that
the Legislature had a different intent in 1993 when it repealed former sections 10548 and 10550
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(Stats.1993, ch. 12, § 16, p. 101), and included substantially identical language in sections 8547.8
and 8547.10 (Stats.1993, ch. 12, § 8, pp. 98–100).


This interpretation of the Legislature's intent is confirmed by later amendments to section 8547.8.
As noted, sections 8547.8, subdivision (c), and 8547.10, subdivision (c), originally included
parallel language limiting the damages remedy to situations in which either the State Personnel
Board or the University, as the case may be, failed to reach a timely decision. In 2001, however,
the Legislature enacted Senate Bill No. 413 (2001–2002 Reg. Sess.) (Senate Bill 413), amending
section 8547.8, subdivision (c), to allow state employees to file a damages action if the State
Personnel Board “has issued, or failed to issue, findings,” thereby arguably making the provision
into a mere exhaustion requirement. As amended, a final decision at the administrative level (or
the failure of the administrative agency to reach a timely decision) clears the way for the state
employee to file a civil damages action. (But see fn. 2, ante.)


The Legislative Counsel's Digest for Senate Bill 413 explained the effect of the bill as follows:
“[Existing law] provides that any action for civil damages is only available to an injured party
who has first filed a complaint with the State Personnel Board and the board has failed to reach
a decision pursuant to specified procedures. [¶] ... This bill would ... provide instead that civil
damages are available to an injured party only if the State Personnel Board has issued, or failed
to issue, findings pursuant to the specified procedures.” (Legis. Counsel's Dig., Sen. Bill No.
413 (2001–2002 Reg. Sess.) as chaptered Oct. 14, 2001, p. 1, italics added.) Then, in a new
paragraph, the digest adds: “The bill would specify that its provisions shall apply to the California
State University and the University of California.” (Ibid.) Plaintiffs point to the latter sentence as
indicative of a legislative intent to amend not just section 8547.8, but also sections 8547.10 **640
and 8547.12, *894  making the requirement of administrative proceedings (which is common to
all three sections) into mere exhaustion requirements in all three cases. We disagree.


The first part of the above-quoted excerpt discusses the law as it was before enactment of Senate
Bill 413. In other words, it discusses the statutory language that constituted the pre-amendment
version of section 8547.8, subdivision (c)—language that remains in section 8547.10, subdivision
(c). Thus, the Legislative Counsel's discussion—stating that a damages action “is only available”
when “the board has failed to reach a decision”— ***704  actually supports defendants' view here
that a damages action against the University is precluded so long as the internal administrative
process reaches a timely decision, even one unfavorable to the employee. Moreover, by using
the phrase “This bill would ... provide instead ” (italics added), the Legislative Counsel's Digest
makes clear that the Legislature intended to change existing law, not merely to explain existing
law. Therefore, plaintiffs' argument would require us to adopt the following implausible line of
reasoning: When two parallel statutes use nearly identical language, and when the Legislature
amends one but not the other, and when the amendment does not merely clarify existing law
but actually changes the law, we should nevertheless continue to give the two statutes the same
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meaning, treating them as if the Legislature had actually amended both, and we should do so
because the Legislative Counsel's Digest tells us that the bill will so “specify,” though the actual
text of the bill does not so specify. We reject this reasoning, relying instead on the text of the bill,
which amends section 8547.8, subdivision (c), but not section 8547.10, subdivision (c).


Moreover, the sentence from the Legislative Counsel's Digest on which plaintiffs rely can be
readily explained in a way that does not give it the substantive significance plaintiffs wish it to
bear. When first introduced, Senate Bill 413 was limited to adding several new sections to the
Government Code (see § 8548 et seq.) concerning the dissemination of information about the
Whistleblower Act. (Sen. Bill 413, as introduced Feb. 21, 2001, §§ 1–2, pp. 1–4.) Later, provisions
were added amending the Whistleblower Act. (See Sen. Bill 413, as amended Mar. 26, 2001, §§
2, 4, 5, 6, pp. 3–4, 6–10; id., as amended June 14, 2001, §§ 3, 5, 6, pp. 4, 8–9; id., as amended
July 11, 2001, § 8, p. 12.) The specific provision we are considering here (authorizing a damages
action under section 8547.8, subdivision (c), when “the State Personnel Board has issued, or failed
to issue, findings”) was a relatively late addition to the bill. (See Sen. Bill 413, as amended Aug.
20, 2001, § 3, p. 5.) The early versions of the Legislative Counsel's Digest included the same
sentence plaintiffs now highlight—that “[t]he bill would specify that its provisions shall apply to
the California State University and the University of California” (see, e.g., Legis. Counsel's Dig.,
Sen. Bill No. 413 (2001–2002 Reg. Sess.) as amended Mar. 26, 2001, p. 2; id., as *895  amended
June 14, 2001, p. 2; id., as amended July 11, 2001, p. 2; cf. id., as introduced Feb. 21, 2001, p. 1);
in the digest's early versions, however, this sentence necessarily referred to other changes Senate
Bill 413 would effect, not the specific change to section 8547.8, subdivision (c), at issue here,
because the change at issue here was not then a part of the bill.


When the Assembly amended Senate Bill 413 to add the specific change to section 8547.8,
subdivision (c), at issue here, the Legislative Counsel revised the digest for the bill to describe
this new provision. (Legis. Counsel's Dig., Sen. Bill No. 413 (2001–2002 Reg. Sess.) as amended
Aug. 20, 2001, pp. 1–2.) Significantly, this new bit of descriptive material was inserted at the end
of the paragraph immediately preceding the sentence on which plaintiffs are now relying, giving
rise to the confusing circumstance that the sentence can be read as referring to the new provision,
though the actual text of the bill makes clear the opposite is true. (Ibid.) Nevertheless, the fact that
the sentence remains set off in its own separate paragraph tends to disassociate it from the new
descriptive material and to associate it more generally with the ***705  other provisions of the
bill (which, by their terms, apply to the University).


Plaintiffs further rely on a dialogue that took place during a hearing, held on February **641  28,
2001, before the Senate Select Committee on Governmental Oversight. At the hearing, an attorney
for the California State Employees Association complained that the original language of section
8547.8, subdivision (c), governing state employees, could be read to preclude a damages action
whenever the agency has issued a timely decision, even a decision in its own favor—which of
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course is exactly what defendants now argue about section 8547.10, subdivision (c), governing
University employees. The attorney said: “But I think if you read the plain language, it makes it
sound that if the Board has reached a decision ... [n]ot to act, then that's it. That you can only bring
a complaint if the State Personnel Board has failed to act. I think it reads as a bar to civil litigation,
but I think it was meant as an exhaustion requirement.” (Italics added.) The committee chair then
asked: “So shall we clarify that?” Plaintiffs argue that to “clarify” statutory language means to
explain its already existing meaning, not to change the law, and therefore they assert that section
8547.8, subdivision (c)—and, by parallel reasoning, section 8547.10, subdivision (c)—was always
intended to be a mere exhaustion requirement, allowing the employee to file a damages action
once the agency has reached its decision, regardless of what the decision might be.


This brief dialogue, however, cannot support the substantive conclusions plaintiffs draw from it.
First, the passing comment of a committee chair at a legislative hearing hardly establishes the
intent of the Legislature as a whole. Moreover, the statement of the attorney for the California
State Employees Association actually supports defendants' argument that the original language
*896  of section 8547.8, subdivision (c)—language that remains in section 8547.10, subdivision
(c)—is best read to preclude a damages action. As the attorney pointed out, “if you read the plain
language, ... it reads as a bar to civil litigation.” (Italics added.) Therefore, the committee chair's
use of the word “clarify” is not strong evidence that the committee intended to explain existing law
rather than to change the law. This conclusion finds further support in the legislative history already
discussed, indicating that the predecessor statute to section 8547.8—former section 10548—was
drafted to preclude the precise interpretation plaintiffs are now advocating. Therefore, considered
in this context, the word “clarify” meant only that the committee would address the issue.


Moreover, in light of this dialogue, the committee was certainly made aware that the original
language of section 8547.8, subdivision (c) (which remains in section 8547.10, subdivision (c)),
was subject to the restrictive interpretation defendants now urge. That the Legislature chose
to amend section 8547.8's subdivision (c), which pertains to state employees, but not section
8547.10's subdivision (c), which pertains to University employees, must be treated as substantively
significant. (See People v. Athar (2005) 36 Cal.4th 396, 409, 30 Cal.Rptr.3d 570, 114 P.3d
806[“[W]hen the Legislature uses a critical word or phrase in one statute, the omission of that
word or phrase in another statute dealing with the same general subject generally shows a different
legislative intent.”]; see also People v. Licas (2007) 41 Cal.4th 362, 367, 60 Cal.Rptr.3d 31, 159
P.3d 507; In re Young (2004) 32 Cal.4th 900, 907, 12 Cal.Rptr.3d 48, 87 P.3d 797.) Plaintiffs
suggest ***706  that the Legislature's failure to amend section 8547.10, subdivision (c), when
it amended section 8547.8, subdivision (c), was due simply to inadvertence or oversight, and
that we therefore should fulfill the Legislature's intent by construing section 8547.10 as if the
Legislature had amended it. In other words, plaintiffs suggest that the Legislature would certainly
have amended section 8547.10, subdivision (c), at the same time that it amended section 8547.8,
subdivision (c), if that section had been brought to its attention.
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[14]  [15]  A serious problem with this argument is that the restrictive language of section
8547.10's subdivision (c), which pertains to University of California employees, was brought to
the Legislature's attention twice, but the Legislature made no changes. The first such occasion
was in 1994, when the Legislature was considering the bill that added section 8547.12 (relating
to the California State University) to the Whistleblower Act. At that time, an organization called
“The University Plaintiffs Co-op” complained **642  about several “loopholes” in the Act and
proposed (among other things) an amendment that would have authorized a damages action
against the University of California whenever the University's resolution of a whistleblower
retaliation complaint was unsatisfactory to the injured party. The views of this organization were
summarized in various legislative committee analyses, indicating *897  that these committees
gave consideration to the organization's proposals. (See Assem. Com. on Public Employees,
Retirement, and Social Security, Analysis of Sen. Bill No.2097 (1993–1994 Reg. Sess.) as
amended Apr. 20, 1994, p. 2; Assem. Com. on Consumer Protection, Governmental Efficiency, and
Economic Development, Analysis of Sen. Bill No.2097 (1993–1994 Reg. Sess.) as amended Apr.
20, 1994, p. 2.) Nevertheless, the Legislature took no action at that time to amend the restrictive
language in section 8547.10, subdivision (c). Later, in 2006, a bill was introduced that would
have amended section 8547.10, subdivision (c), in virtually the same way the Legislature amended
section 8547.8, subdivision (c), in 2001. (Sen. Bill No. 165 (2005–2006 Reg. Sess.) as amended
Jan. 4, 2006, § 3, p. 10.) That bill is currently inactive. Ordinarily, we do not draw substantive
conclusions based on legislative inaction (Quinn v. State of California (1975) 15 Cal.3d 162, 175,
124 Cal.Rptr. 1, 539 P.2d 761 [“legislative inaction is indeed a slim reed upon which to lean”] ), but
here we use this legislative history only to show that the restrictive language of section 8547.10,
subdivision (c), was twice brought to the Legislature's attention and therefore that the Legislature's
failure to amend that section in 2001 was not necessarily a matter of inadvertence or oversight.


Plaintiffs argue that defendants' interpretation of section 8547.10, subdivision (c), undermines the
purpose of the Whistleblower Act, which as noted is to prevent retaliation against state employees
who “report waste, fraud, abuse of authority, violation of law, or threat to public health.” (§
8547.1.) Plaintiffs assert that the availability of a civil remedy by which an employee could seek
compensatory damages, punitive damages, and attorney fees would serve to deter whistleblower
retaliation. That may well be true, but a statutory statement of purpose does not override the
express limits the Legislature has placed in the statutory text; rather, the purpose is advanced only
to the extent and in the manner the statutory text has specified. Tenfold damages might also deter
whistleblower ***707  retaliation, but the statutory text does not impose such damages, and they
are not therefore awarded.


[16]  [17]  Finally, plaintiffs point to the “ ‘ “settled principle of statutory interpretation that
language of a statute should not be given a literal meaning if doing so would result in absurd
consequences which the Legislature did not intend.” ’ ” (Younger v. Superior Court (1978) 21
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Cal.3d 102, 113, 145 Cal.Rptr. 674, 577 P.2d 1014, quoting People v. Barksdale (1972) 8 Cal.3d
320, 334, 105 Cal.Rptr. 1, 503 P.2d 257, quoting Bruce v. Gregory (1967) 65 Cal.2d 666, 673–674,
56 Cal.Rptr. 265, 423 P.2d 193; see also Commission on Peace Officer Standards & Training v.
Superior Court (2007) 42 Cal.4th 278, 290, 64 Cal.Rptr.3d 661, 165 P.3d 462; California School
Employees Assn. v. Governing Bd. of South Orange County Community College Dist. (2004) 124
Cal.App.4th 574, 588, 21 Cal.Rptr.3d 451 [“[I]n rare cases, ... the literal meaning of the words may
be disregarded to avoid absurd *898  results.”].) Plaintiffs find absurdity in a rule that distinguishes
between state employees and University of California employees, denying only the latter the
possibility of a damages action after exhausting administrative remedies. We conclude, however,
that a rational, nonabsurd basis for the distinction may be found in the University's unique status
as a self-governing institution, and the Legislature's consequent desire to preserve the University's
autonomy. (See Campbell, supra, 35 Cal.4th at pp. 320–321, 25 Cal.Rptr.3d 320, 106 P.3d 976;
see also 80 Cal.Rptr.3d pp. 699–700, 188 P.3d pp. 636–637, ante.) Significantly, the “grant of
constitutional power to the University includes the grant of quasi-judicial powers” (Campbell, at
p. 320, 25 Cal.Rptr.3d 320, 106 P.3d 976) and “[t]he Regents may create a policy for handling
whistleblower claims under their power to organize and govern the University.” (Id. at p. 321, 25
Cal.Rptr.3d 320, 106 P.3d 976.) Therefore, the Legislature **643  could reasonably have intended
the University to resolve whistleblower retaliation claims by way of its own internal procedures,
reserving the alternative remedy of a damages action for those instances when the University fails
to complete its process in a timely manner. 6


6 We recognize the possibility of abuse in the self-policing mechanism that the Legislature
has established to prevent whistleblower retaliation at the University, but because we find no
compelling evidence of legislative error, and because the statutory scheme is neither absurd
nor inherently unfair, we must construe the law as written by the Legislature.


We conclude that section 8547.10, subdivision (c), means what it says: a civil action for damages
against the University is available only when the plaintiff employee has first filed a complaint with
the University and the University has failed to reach a timely decision on the complaint.


IV


Plaintiffs also assert common law claims of wrongful termination in violation of public policy.
(See Tameny v. Atlantic Richfield Co. (1980) 27 Cal.3d 167, 164 Cal.Rptr. 839, 610 P.2d 1330
(Tameny ).) In Tameny, we stated: “[W]hen an employer's discharge of an employee violates
fundamental principles of public policy, the discharged employee may maintain a tort action and
recover damages traditionally available in such actions.” (Id. at p. 170, 164 Cal.Rptr. 839, 610 P.2d
1330.) Later, in Gantt v. Sentry Insurance (1992) 1 Cal.4th 1083, 1095, 4 Cal.Rptr.2d 874, 824
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P.2d 680 (Gantt ), we clarified that a Tameny ***708   cause of action must be “carefully tethered
to fundamental policies that are delineated in constitutional or statutory provisions.”


[18]  Here, plaintiffs base their Tameny claims on the policy set forth in the Whistleblower Act,
which declares “that state employees should be free to report waste, fraud, abuse of authority,
violation of law, or threat to public health without fear of retribution.” (§ 8547.1.) Plaintiffs also
rely on Labor Code section 6310, which prohibits the firing of an employee who complains *899
to a governmental agency having responsibility for regulating safety in the relevant industry.
Plaintiffs argue that their Tameny claims are expressly preserved by section 8547.10, subdivision
(f), which provides: “Nothing in this article shall be deemed to diminish the rights, privileges,
or remedies of any employee under any other ... state law....” Plaintiffs assert that the tort we
recognized in Tameny constitutes “other ... state law” under this provision. Defendants respond,
however, that a Tameny action is unavailable against a public entity such as the University, and
therefore the savings clause found in section 8547.10, subdivision (f), is of no help to plaintiffs.
We agree.


The Government Claims Act (§ 810 et seq.) establishes the limits of common law liability for
public entities, stating: “Except as otherwise provided by statute: [¶] (a) A public entity is not
liable for an injury, whether such injury arises out of an act or omission of the public entity or a
public employee or any other person.” (§ 815, subd. (a), italics added.) The Legislative Committee
Comment to section 815 states: “This section abolishes all common law or judicially declared
forms of liability for public entities, except for such liability as may be required by the state or
federal constitution, e.g., inverse condemnation....” (Legis. Com. com., 32 West's Ann. Gov.Code
(1995), foll. § 815, p. 167, italics added.) Moreover, our own decisions confirm that section 815
abolishes common law tort liability for public entities. (See Eastburn v. Regional Fire Protection
Authority (2003) 31 Cal.4th 1175, 1179, 7 Cal.Rptr.3d 552, 80 P.3d 656; Zelig v. County of Los
Angeles (2002) 27 Cal.4th 1112, 1127–1128, 119 Cal.Rptr.2d 709, 45 P.3d 1171; see also Adkins v.
State of California (1996) 50 Cal.App.4th 1802, 1817–1818, 59 Cal.Rptr.2d 59; Michael J. v. Los
Angeles County Dept. of Adoptions (1988) 201 Cal.App.3d 859, 866–867, 247 Cal.Rptr. 504.)


[19]  In Palmer v. Regents of University of California (2003) 107 Cal.App.4th 899, 132
Cal.Rptr.2d 567, the Court of Appeal applied section 815 in a context similar to that presented here:
a whistleblower retaliation claim against the University of California. The court observed: “The
only statutory authorization for a civil damage action based on **644  alleged retaliation against a
University of California employee for reporting improper activity is section 8547.10. Accordingly,
a university employee who believes she is the victim of retaliation is limited to a statutory claim
for damages under section 8547.10.” (Palmer, supra, at p. 909, 132 Cal.Rptr.2d 567.) The court
went on to affirm summary judgment against the plaintiff, who had asserted only a Tameny cause
of action: “Because the ‘classic Tameny cause of action’ is a common law, judicially created tort ...
and not authorized by statute, it is not properly asserted against the Regents.” (Palmer, supra, at p.
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909, 132 Cal.Rptr.2d 567, citations omitted.) Although the Court of Appeal's discussion of section
815 was dictum (see *900  Palmer, ***709  supra, at p. 910 & fn. 11, 132 Cal.Rptr.2d 567), we
agree with the Palmer court that section 815 bars Tameny actions against public entities. 7


7 In City of Moorpark v. Superior Court (1998) 18 Cal.4th 1143, 1158–1161, 77 Cal.Rptr.2d
445, 959 P.2d 752, we held that an employee could bring a Tameny cause of action for
disability discrimination. The defendant in that case happened to be a public entity, but the
question of a public entity's tort immunity under section 815 was not raised in that case. “It
is axiomatic that cases are not authority for propositions not considered.” (People v. Ault
(2004) 33 Cal.4th 1250, 1268, fn. 10, 17 Cal.Rptr.3d 302, 95 P.3d 523.)


[20]  We are left, therefore, with plaintiffs' Tameny claims against the individual defendants.
Plaintiffs argue that irrespective of whether section 815 abolishes common law liability for public
entities, the individual employees are subject to common law liability, and under section 815.2,
the University, as their employer, bears that liability in their place. Section 815.2, subdivision
(a), codifies the doctrine of respondeat superior as it applies to public entities like the University,
stating: “A public entity is liable for injury proximately caused by an act or omission of an
employee of the public entity within the scope of his employment if the act or omission would,
apart from this section, have given rise to a cause of action against that employee....”


[21]  Plaintiffs, however, overlook the fact that a Tameny action for wrongful discharge can only
be asserted against an employer. An individual who is not an employer cannot commit the tort of
wrongful discharge in violation of public policy; rather, he or she can only be the agent by which
an employer commits that tort. This conclusion flows logically from our reasoning in Tameny.


[22]  [23]  The tort we recognized in Tameny, and reaffirmed in Gantt, is premised on the wrongful
termination of an employment relationship. If an employer terminates an employment relationship
for a reason that contravenes some fundamental public policy, then the employer breaches a general
duty imposed by law upon all employers and the employee's remedy therefore sounds in tort.
(Tameny, supra, 27 Cal.3d at p. 176, 164 Cal.Rptr. 839, 610 P.2d 1330.) In that case, the various
terms of the employment relationship are not the source of the employee's legal rights; rather, tort
law is the source of the employee's legal rights, and the employment relationship is merely the
medium through which the tort is inflicted. (Ibid.) Nevertheless, the breach of the employment
relationship is an indispensable element of the tort, because it serves factually as the instrument of
injury. Thus, there can be no Tameny cause of action without the prior existence of an employment
relationship between the parties.


This point was elaborated upon by the Court of Appeal in *901  Weinbaum v. Goldfarb, Whitman
& Cohen (1996) 46 Cal.App.4th 1310, 54 Cal.Rptr.2d 462: “[T]he tort of wrongful discharge
in violation of public policy ... arises when an employer conditions employment upon required
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participation in unlawful conduct by the employee. But the fact that an employee discharged
in violation of public policy has a tort remedy wholly independent of his express or implied
contractual relationship with his employer [citation] does not mean there exists a tort of ‘wrongful
termination in violation of public policy’ independent of the duty rising from the employment
relationship. To the contrary, the duty on which the tort is ***710  based is a creature of the
employer-employee relationship, and the breach of that duty is the employer's improper discharge
of an employee otherwise terminable at the will or whim **645  of the employer. [Citation.]
There is nothing in ... any ... case we have found to suggest that this tort imposes a duty of
any kind on anyone other than the employer. Certainly, there is no law we know of to support
the notion that anyone other than the employer can discharge an employee.” (Id. at p. 1315, 54
Cal.Rptr.2d 462, italics omitted and added.) Later cases have followed Weinbaum in reaching the
same conclusion. (See Khajavi v. Feather River Anesthesia Medical Group (2000) 84 Cal.App.4th
32, 53, 100 Cal.Rptr.2d 627; Phillips v. Gemini Moving Specialists (1998) 63 Cal.App.4th 563,
576, 74 Cal.Rptr.2d 29; Jacobs v. Universal Development Corp. (1997) 53 Cal.App.4th 692, 703–
704, 62 Cal.Rptr.2d 446.)


[24]  Plaintiffs rely on Walrath v. Sprinkel (2002) 99 Cal.App.4th 1237, 121 Cal.Rptr.2d 806, in
which the Court of Appeal concluded that supervisory employees can be held personally liable
under the Fair Employment and Housing Act (FEHA) for acts of retaliation. We recently rejected
that conclusion (Jones v. The Lodge at Torrey Pines Partnership (2008) 42 Cal.4th 1158, 1173–
1174, 72 Cal.Rptr.3d 624, 177 P.3d 232), and in any case, the holding of Walrath rested on the
specific language of the retaliation provision of the FEHA, which applies to “any employer,
labor organization, employment agency, or person.” (§ 12940, subd. (h), italics added.) We see
no analogous justification for imposing personal liability on supervisorial employees based on a
common law tort that depends on the existence of an employer-employee relationship between the
tortfeasor and the victim. We conclude therefore that the common law Tameny cause of action for
wrongful termination in violation of public policy lies only against an employer. 8


8 One might argue that even if, strictly speaking, a Tameny action is inappropriate against a
supervisorial employee, we should nevertheless recognize an analogous tort that applies to
the conduct of supervisors. In other words, we should hold that a supervisor who retaliates
against a whistleblower violates a general duty the law imposes on all supervisors and
therefore commits a tort separate from the tort he or she causes the employer to commit.
This argument does not, however, withstand careful analysis. The supervisor, when taking
retaliatory action against the employee, is necessarily exercising authority the employer
conferred on the supervisor, and it is only that authority that makes the supervisor's action
injurious, not the action in itself. The words “You are fired,” for example, have no legal
significance if spoken by a junior-level employee who has no role in hiring and firing
decisions; it is only when the speaker is in a position to exercise authority on behalf of the
employer that these words have significance. Thus, in a retaliation case, it is the employer's
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adverse employment action that constitutes the substance of the tort, and the supervisor's
action merges with that of the employer. We could only hold that the supervisor commits an
independent tort if the supervisor's action were somehow by itself injurious, irrespective of
the adverse employment action it causes the employer to take, but that is not alleged here.


*902  V


[25]  Plaintiffs allege defendants engaged in “outrageous conduct” that was intended to, and
did, cause plaintiffs “severe emotional distress,” giving rise to common law causes of action for
intentional infliction of emotional distress. The alleged wrongful conduct, however, occurred at
the worksite, in the normal course of the employer-employee relationship, ***711  and therefore
workers' compensation is plaintiffs' exclusive remedy for any injury that may have resulted.
(Livitsanos v. Superior Court (1992) 2 Cal.4th 744, 754, 7 Cal.Rptr.2d 808, 828 P.2d 1195;
Shoemaker v. Myers (1990) 52 Cal.3d 1, 25, 276 Cal.Rptr. 303, 801 P.2d 1054; Cole v. Fair Oaks
Fire Protection Dist. (1987) 43 Cal.3d 148, 160, 233 Cal.Rptr. 308, 729 P.2d 743.)


Shoemaker v. Myers is of particular relevance here because it involved termination of a
whistleblower employee. We said: “To the extent plaintiff purports to allege any distinct cause of
action, not dependent upon the violation of an express statute or violation of fundamental public
policy, but rather directed at the intentional, malicious aspects of defendants' conduct ..., then
plaintiff has alleged no more than the plaintiff in Cole v. Fair Oaks Fire Protection Dist., ....
The kinds of conduct at issue (e.g., discipline or criticism) are a normal part of the employment
relationship. Even if such conduct may be characterized as intentional, unfair or outrageous, it is
nevertheless covered by the **646  workers' compensation exclusivity provisions.” (Shoemaker
v. Myers, supra, 52 Cal.3d at p. 25, 276 Cal.Rptr. 303, 801 P.2d 1054.) We reaffirmed this holding
in Livitsanos v. Superior Court, which also involved a terminated employee: “So long as the basic
conditions of compensation are otherwise satisfied (Lab.Code, § 3600), and the employer's conduct
neither contravenes fundamental public policy (Tameny, supra, 27 Cal.3d 167 [164 Cal.Rptr.
839, 610 P.2d 1330] ) nor exceeds the risks inherent in the employment relationship (Cole [v.
Fair Oaks Fire Protection Dist.], supra, 43 Cal.3d 148 [233 Cal.Rptr. 308, 729 P.2d 743] ), an
employee's emotional distress injuries are subsumed under the exclusive remedy provisions of
workers' compensation.” (Livitsanos v. Superior Court, supra, 2 Cal.4th at p. 754, 7 Cal.Rptr.2d
808, 828 P.2d 1195.)


[26]  [27]  These holdings apply equally here. Nor are the exceptions stated in Livitsanos v.
Superior Court, supra, 2 Cal.4th at page 754, 7 Cal.Rptr.2d 808, 828 P.2d 1195, of any help to
plaintiffs here. The exception for conduct that “contravenes fundamental public policy” is aimed at
permitting a Tameny action to proceed despite the *903  workers' compensation exclusive remedy
rule. As already discussed, however, plaintiffs' Tameny action is barred by section 815. As to the
exception for conduct that “exceeds the risks inherent in the employment relationship,” it might
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seem at first blush to apply here—based on the argument that whistleblower retaliation is not a
risk inherent in the employment relationship—but we rejected this same argument in Shoemaker
v. Myers, supra, 52 Cal.3d at page 25, 276 Cal.Rptr. 303, 801 P.2d 1054. Like plaintiffs here, the
plaintiff in Shoemaker alleged whistleblower retaliation and also a Tameny cause of action, and
although he incorporated these allegations as part of his claim of intentional infliction of emotional
distress, we held workers' compensation to be his exclusive remedy and affirmed the trial court's
dismissal of that cause of action. (Shoemaker v. Myers, supra, 52 Cal.3d at p. 26, 276 Cal.Rptr.
303, 801 P.2d 1054.) The same holding applies here.


Accordingly, we conclude that plaintiffs' causes of action for intentional infliction of emotional
distress are barred by the workers' compensation exclusive remedy provisions.


VI


We affirm the judgment of the Court of Appeal.


WE CONCUR: BAXTER, CHIN, and CORRIGAN, JJ.


***712  Concurring opinion by WERDEGAR, J.
I agree with the majority that Government Code section 8547.10, subdivision (c) must be read as
precluding a whistleblower from bringing a damages action against the University of California
(University) when that person has made an internal complaint to the University and the University
has reached a timely adverse decision finding its own actions did not constitute retaliation for
a protected disclosure in violation of Government Code section 8547.10. 1  (Maj. opn., ante,
80 Cal.Rptr.3d at p. 707, 188 P.3d at pp. 642–643.) Like the majority, I reach this conclusion
because the statute unambiguously states that a damages action following an internal complaint
of retaliation for whistle blowing is not available “unless ... the university has failed to reach
a decision regarding that complaint within the time limits established for that purpose by the
regents.” (§ 8547.10, subd. (c).)


1 All further unspecified statutory references are to the Government Code.


I write separately because, unlike the majority, I do not find this result “reasonable in light of the
unique constitutional status of the University of California.” (Maj. opn., ante, 80 Cal.Rptr.3d at
p. 699, 188 P.3d at p. 636.) To the contrary, this literal reading will act powerfully to defeat the
purposes of the Whistleblower Protection Act (§ 8547 et seq.) (the Act) with respect to University
employees. As discussed below, I do not believe the same Legislature that in *904  section 8547.10
created a civil action for damages on behalf of a whistleblower subjected to retaliation by the
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University “could reasonably have intended the University to resolve whistleblower retaliation
claims by way of its own **647  internal procedures” (maj. opn., ante, at p. 707, 188 P.3d at pp.
642–643) without any meaningful judicial review.


The decision we reach today, giving section 8547.10 its literal reading, will strongly undermine the
purposes of the Act, whose central purpose is explained in section 8547.1: “The Legislature finds
and declares that state employees should be free to report waste, fraud, abuse of authority, violation
of law, or threat to public health without fear of retribution.” For whistle blowing employees to
be confident they are protected against retaliation, they must have recourse to a fair and impartial
decisionmaking process outside the line management of their employing agency or university. If
the same government organization that has tried to silence the reporting employee also sits in final
judgment of the employee's retaliation claim, the law's protection against retaliation is illusory.
The Legislature recognized and met the need for independent review by expressly authorizing
civil claims for retaliation by state agencies, the University of California, and the California State
University. (§§ 8547.8, 8547.10, 8547.12.) Yet today's decision eliminates meaningful independent
review for University of California employees. 2  As a result, a University ***713  employee,
knowing that any complaint of retaliation will be decided by the University itself, will be unable
to act “without fear of retribution.” (§ 8547.1.) The legislative goal will be defeated, as University
employees will have less reason to be “candid and honest without reservation in conducting the
people's business.” (Ibid.)


2 Because the University's process for resolving whistleblower retaliation complaints does
not include the right to an evidentiary hearing before a neutral hearing officer, substantial-
evidence review by petition for writ of administrative mandate is not available. (See Code
Civ. Proc., § 1094.5.) On petition for ordinary mandate (id., § 1085), the agency decision is
reviewed on the much laxer and more limited arbitrary-and-capricious standard (Strumsky
v. San Diego County Employees Retirement Assn. (1974) 11 Cal.3d 28, 34–35, fn. 2, 112
Cal.Rptr. 805, 520 P.2d 29; Valnes v. Santa Monica Rent Control Bd. (1990) 221 Cal.App.3d
1116, 1119, 270 Cal.Rptr. 636), effectively insulating University decisions so long as they
are timely made under regular procedures and are not facially irrational.


As noted, the majority finds this result consistent with legislative intent because of the University's
significant autonomy in running its internal affairs. Had the Legislature simply exempted the
University from the Act's strictures, I might agree. But it did not. By bringing the University under
the Act's prohibitions on retaliation and providing University employees, like employees with state
agencies, a civil damages action for retaliation, the Legislature made clear its view that “waste,
fraud, abuse of authority, violation of law, or threat to public health” (§ 8547.1) in public education,
as in other areas of government, are matters of vital concern to all the people of *905  California
—even when they occur at the University. The problems addressed by the Act, the Legislature
manifestly believed, go beyond the internal affairs of the University and affect the public generally.
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Consequently, the Legislature intended its policy to protect University whistleblowers as well as
those employed in other parts of state government.


The Act does recognize the University's administrative autonomy to the extent of permitting it to
set its own procedures and timelines for the internal investigation of whistleblower complaints. (§
8547.10, subds. (a), (c).) But at the same time the Legislature expressly permitted a civil damages
action—and authorized criminal liability—against University managers and officials for their
retaliation against whistleblowers. (Id., subds. (b), (c).) This court's reading of the Act, making the
University the judge of its own civil liability and leaving its employees vulnerable to retaliation
for reporting abuses, thwarts the demonstrated legislative intent to protect those employees and
thereby encourage candid reporting.


The literal reading of section 8547.10 we adopt today borders on the absurd, bringing into possible
play the principle that language of a statute should not be given a literal meaning if doing so
would result in absurd consequences the Legislature did not intend. (Commission on Peace Officer
Standards & Training v. Superior Court (2007) 42 Cal.4th 278, 290, 64 Cal.Rptr.3d 661, 165 P.3d
462.) But when, as here, the statutory language is **648  clear and unambiguous, to invoke this
principle is to assert, in effect, that the language can be corrected on the ground it resulted from a
drafting error. Courts should use this power to rewrite statutes “with great restraint,” only where
“the error is clear and correction will best carry out the intent of the Legislature.” (Bonner v. County
of San Diego (2006) 139 Cal.App.4th 1336, 1346, fn. 9, 44 Cal.Rptr.3d 116.) In the present case,
I cannot be sure the language of section 8547.10, subdivision (c) resulted from a drafting error.
While the language is clearly contrary to the overall purposes of the Act, its inclusion may have
been the product of conceptual confusion or failure to fully consider the problem rather than an
error in the drafting process itself.


As the majority explains, the legislative history of former section 10548, the predecessor to section
8547.8, can be read to suggest that when originally applied to state agency employees the presently
disputed ***714  language was not intended to create a mere administrative remedies exhaustion
requirement, but to bar a subsequent civil damages action in all cases in which the State Personnel
Board reached a timely decision. (Maj. opn., ante, 80 Cal.Rptr.3d at pp. 700–703, 188 P.3d at
pp. 637–639.) And the legislative history contains no indication that language was intended to
operate differently when included in former section 10550, enacted in 1988 to extend protections
to University employees. (Maj. opn., *906  ante, at pp. 702–703, 188 P.3d at pp. 638–639.) 3


For this reason, I cannot confidently conclude the disputed language was originally the result of
drafting error.


3 In using parallel language for the new statute, the Legislature may have overlooked the fact
that in former section 10548 the language applied to State Personnel Board findings made
after a hearing (see maj. opn., ante, 80 Cal.Rptr.3d at p. 701, 188 P.3d at p. 638), whereas
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the new statute, former section 10550, did not require the University to hold hearings on
whistleblower retaliation complaints. The difference is important, because adverse State
Personnel Board findings after an evidentiary hearing were presumably reviewable for
substantial evidence, while University findings were not. (Maj. opn., ante, at p. 702, 188
P.3d at pp. 638–639; see fn. 2, ante.)


In 2001, the Legislature amended section 8547.8 so as to clearly impose only an exhaustion
requirement: a damages action by a state agency employee is now authorized when the State
Personnel Board “has issued” timely findings as well as when it has “failed to issue” such findings.
(See maj. opn., ante, 80 Cal.Rptr.3d at p. 703, 188 P.3d at pp. 639–640.) The Legislature's failure
to similarly amend section 8547.10 at the same time appears to have been an oversight. The
amendment to section 8547.8 was proposed and drafted by an attorney for the California State
Employees Association, an organization that represents state agency employees but not employees
of the University. Nowhere in the transcript of the February 2001 hearing of the Senate Select
Committee on Government Oversight at which the amendment was first proposed, or in the
correspondence between the California State Employees Association and the committee chair that
led directly to the amendment of section 8547.8, does any mention appear of section 8547.10
or of University employees, much less any indication of a desire to defer to the University's
constitutional autonomy. 4  Unlike the majority (see maj. opn., ante, at pp. 705–706, 188 P.3d at
p. 641), therefore, I see nothing significant in the Legislature's failure to amend section 8547.10
at the same time as section 8547.8.


4 Indeed, nowhere in any of the statutory and legislative history I have reviewed is there any
suggestion the Legislature intentionally distinguished the University from state agencies
with respect to protection of whistleblowers against retaliation, because of the University's
relative autonomy over its internal affairs. That the Legislature had such a distinction in mind
is simply the majority's invention.


While I therefore suspect the current text of section 8547.10 is the result of oversight, I cannot be
sure. That the Legislature would have amended section 8547.10 at the same time as section 8547.8
had it been brought to its attention appears likely, but not certain. As the majority notes (maj. opn.,
ante, 80 Cal.Rptr.3d at p. 706, 188 P.3d at pp. 641–642), since 2001 the problematic language of
section 8547.10 has been brought before the Legislature, with no action thus far having been taken.
In any event, that the Legislature **649  should—logically—have amended section 8547.10 when
it amended ***715  section 8547.8 is not a sufficient warrant for us to read the section as if it had
been amended. While the court may correct drafting errors, for us to reverse a legislative failure
to act—absent certainty that the failure was inadvertent and not a legislative choice, however ill-
advised—would overstep our proper bounds.


*907  In sum, we cannot know whether the Legislature intended section 8547.10, subdivision (c)
to state only an administrative exhaustion requirement or to preclude a damages action as well,
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when the University timely denies a whistleblower's retaliation claim. The latter interpretation
accords with the statute's unambiguous language but is contrary to the overall purposes and
structure of the Act. I urge the Legislature to revisit this statute and if, as I suspect, it intended to
create only a requirement that complainants exhaust their internal remedies, to amend the statute
in a manner that makes that intent clear.


WE CONCUR: GEORGE, C.J., and MORENO, J.


All Citations


44 Cal.4th 876, 2 Cal. WCC 773, 188 P.3d 629, 80 Cal.Rptr.3d 690, 156 Lab.Cas. P 60,652, 234
Ed. Law Rep. 391, 27 IER Cases 1790, 08 Cal. Daily Op. Serv. 9992, 2008 Daily Journal D.A.R.
11,987


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0484385501&originatingDoc=If2fa361a5f1c11dd9876f446780b7bdc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0513591401&originatingDoc=If2fa361a5f1c11dd9876f446780b7bdc&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)



		Return to brief (Ctrl+W)

		Miklosy v. Regents of University of California, (2008) 44 Cal.4th 876






Moniz v. Adecco USA, Inc., 72 Cal.App.5th 56 (2021)
287 Cal.Rptr.3d 107, 2021 Wage & Hour Cas.2d (BNA) 456,705...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


72 Cal.App.5th 56
Court of Appeal, First District, Division 4, California.


Rachel MONIZ, Plaintiff and Respondent,
v.


ADECCO USA, INC., Defendant and Respondent;
Paola Correa et al., Movants and Appellants.


Adecco USA, Inc., Defendant, Cross-complainant and Appellant,
v.


Paola Correa et al., Cross-defendants and Appellants.


A159410 & A160133, A159978
|


Filed 11/30/2021


Synopsis
Background: Employee brought representative action under Private Attorneys General Act of
2004 (PAGA) to recover civil penalties for employer's alleged violations of the Labor Code. The
Superior Court, San Mateo County, No. 17-CIV-01736, Marie S. Weiner, J., denied employer's
motion for summary adjudication regarding scope of aggrieved employees, 2018 WL 10705376,
approved settlement, 2019 WL 11276568, awarded attorneys' fees and costs, 2020 WL 2139925,
entered judgment, 2020 WL 2139923, and denied nonparty employee's post-trial motions for new
trial and to vacate the judgment. Nonparty employee appealed.


Holdings: The Court of Appeal, Brown, J., held that:


[1] nonparty employee was aggrieved by judgment confirming settlement, as required for standing
to appeal;


[2] nonparty employee lacked standing to challenge trial court's determination regarding scope of
aggrieved employees;


[3] employee's PAGA notice encompassed both temporary and full-time employees as aggrieved
employees;


[4] settlement release approved by trial court was valid;
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[5] employee's complaint was sufficiently broad to include alleged violations committed against
temporary and full-time employees;


[6] settlement release and waiver did not include nonparty employees' individual claims and, thus,
was not rendered void for lack of personal jurisdiction over nonparties; and


[7] as matter of first impression, record failed to show that trial court assessed fairness of
settlement, as required to approve settlement.


Reversed.


Procedural Posture(s): On Appeal; Request for Judicial Notice; Motion for Summary
Adjudication; Motion to Approve Settlement.


West Headnotes (57)


[1] Evidence Notice not taken
Court of Appeal would not take judicial notice of joint case management statement
submitted in separate case against employer, or of email from Labor Workforce and
Development Agency (LWDA) stating that it stood by arguments below but would not
file anything in appeal following entry of judgment approving settlement in Private
Attorneys General Act of 2004 (PAGA) representative action seeking civil penalties
against employer for alleged violations of Labor Code, as those items were irrelevant to
Court of Appeal's disposition of appeal challenging approval of settlement. Cal. Lab. Code
§ 2698 et seq.


[2] Appeal and Error Decisions and proceedings included
Court of Appeals had appellate jurisdiction over appeal by nonparty employee challenging
approval of settlement in representative action under Private Attorneys General Act of
2004 (PAGA) by other employee seeking civil penalties against employer for alleged
violations of Labor Code by virtue of nonparty employee's notice of appeal from orders
entering judgment and denying her postjudgment motions for new trial and motion to
vacate. Cal. Lab. Code § 2698 et seq.


[3] Appeal and Error Nature and Scope of Decision
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Appeal and Error Time for filing
Court of Appeal would dismiss nonparty employee's appeal from trial court's orders
approving costs, fees, and expenses, denying nonparty employee's motion to intervene in
action, and denying nonparty employee's request for attorney fees and incentive payment,
as an appeal from non-appealable orders, without treating notice of appeal as premature
but valid, since nonparty employee filed timely notice of appeal after entry of judgment,
in other employee's representative action under Private Attorneys General Act of 2004
(PAGA) to recover civil penalties against employer for alleged violations of Labor Code.
Cal. Lab. Code § 2698 et seq.


[4] Appeal and Error Nature and source
Existence of an appealable judgment is a jurisdictional prerequisite to an appeal.


[5] Appeal and Error Necessity of formal judgment or order
Reviewing court has jurisdiction over direct appeal only when there is (1) an appealable
order, or (2) an appealable judgment.


[6] Appeal and Error Who are "aggrieved" in general
A judgment aggrieves a person, as required for standing to appeal, if it has an immediate,
pecuniary, and substantial injurious effect on the person's rights or interests. Cal. Civ. Proc.
Code § 902.


1 Cases that cite this headnote


[7] Appeal and Error Nature and grounds of right
Court of Appeal liberally construes standing and resolves doubts in favor of the right to
appeal. Cal. Civ. Proc. Code § 902.


[8] Appeal and Error Persons other than parties or privies
Requirement that to have standing to appeal a judgment, the appellant must be a party
of record, did not apply to nonparty employee, who appealed from trial court's judgment
confirming settlement in other employee's representative action under Private Attorneys
General Act of 2004 (PAGA) seeking to recover civil penalties against employer for
alleged violations of Labor Code, where nonparty employee filed motion to vacate the
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judgment and for new trial. Cal. Civ. Proc. Code §§ 657, 663, 902; Cal. Lab. Code § 2698
et seq.


1 Cases that cite this headnote


[9] Appeal and Error Interveners and claimants
Appeal and Error Persons other than parties or privies
For purposes of appellate standing, an unnamed party may become a party to an action
through intervention or by filing an appealable motion to set aside and vacate the judgment.
Cal. Civ. Proc. Code §§ 387, 657, 663.


[10] Appeal and Error Persons other than parties or privies
Where a postjudgment motion to vacate by a nonparty is denied, the moving party may
appeal from that denial and challenge the underlying judgment. Cal. Civ. Proc. Code § 663.


[11] Appeal and Error Parties or persons aggrieved by judgments against others
Nonparty employee, who brought separate representative action under Private Attorneys
General Act of 2004 (PAGA) against employer, was aggrieved by trial court's judgment
confirming settlement in other employee's PAGA representative action to recover civil
penalties against employer for alleged violations of Labor Code, as required for nonparty
employee to have standing to appeal; nonparty employee was deputized under PAGA
to prosecute employer's Labor Code violations on behalf of the State, the two actions
involved overlapping PAGA claims relating to allegedly unlawful limitations on disclosure
of information under the Labor Code, and nonparty employee challenged settlement
approved by trial court. Cal. Civ. Proc. Code § 902; Cal. Lab. Code § 2698 et seq.


[12] Appeal and Error Interveners and claimants
Parties Interest in subject of action in general
Where two actions under Private Attorneys General Act of 2004 (PAGA) involve
overlapping PAGA claims and a settlement of one is purportedly unfair, the PAGA
representative in the separate action may seek to become a party to the settling action and
appeal the fairness of the settlement as part of his or her role as an effective advocate for
the state. Cal. Civ. Proc. Code § 902; Cal. Lab. Code § 2698 et seq.
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2 Cases that cite this headnote


[13] Appeal and Error Parties of Record
Appeal and Error Parties or Persons Injured or Aggrieved
Statute requiring that, to have standing to appeal a judgment, an appellant must be a party
of record and aggrieved by the challenged judgment or order is a remedial statute to be
liberally construed in favor of the right to appeal. Cal. Civ. Proc. Code § 902.


1 Cases that cite this headnote


[14] Appeal and Error Setting aside verdict;  new trial
Nonparty employee, who brought separate representative action under Private Attorneys
General Act of 2004 (PAGA) against employer, preserved her right to appeal trial
court's denial of her postjudgment motions seeking to vacate judgment and for new trial
challenging trial court's approval of settlement in other employee's PAGA representative
action seeking to recover civil penalties against employer for alleged violations of Labor
Code, and thus nonparty employee did not forfeit claims, where nonparty employee
sufficiently set forth her arguments regarding legal error, abuse of discretion, and the
erroneous judgment in light of the facts. Cal. Lab. Code § 2698 et seq.


[15] Labor and Employment Actions
An aggrieved employee suing under Private Attorneys General Act of 2004 (PAGA) does
so as the proxy or agent of the state's labor law enforcement agencies. Cal. Lab. Code §
2698 et seq.


[16] Labor and Employment Actions
Every Private Attorneys General Act of 2004 (PAGA) action is a dispute between an
employer and the state. Cal. Lab. Code § 2698 et seq.


[17] Labor and Employment Actions
Labor and Employment Penalties
In a Private Attorneys General Act of 2004 (PAGA) lawsuit, the employee plaintiff
represents the same legal right and interest as state labor law enforcement agencies,
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namely, recovery of civil penalties that otherwise would have been assessed and collected
by the Labor and Workforce Development Agency (LWDA); thus, the civil penalties a
PAGA plaintiff may recover on the state's behalf are distinct from the statutory damages
or penalties that may be available to employees suing for individual violations. Cal. Lab.
Code § 2698 et seq.


[18] Labor and Employment Actions
Action under Private Attorneys General Act of 2004 (PAGA) is fundamentally a law
enforcement action and relief is designed to protect the public and not to benefit private
parties. Cal. Lab. Code § 2698 et seq.


[19] Labor and Employment Actions
Labor and Employment Penalties
A Private Attorneys General Act of 2004 (PAGA) representative action is a type of qui
tam action, conforming to all traditional criteria, except that a portion of the penalty goes
not only to the citizen bringing the suit but to all employees affected by the Labor Code
violation. Cal. Lab. Code § 2698 et seq.


[20] Labor and Employment Actions
Labor and Employment Parties;  standing
In a Private Attorneys General Act of 2004 (PAGA) action, the government entity on
whose behalf the plaintiff files suit is always the real party in interest. Cal. Lab. Code §
2698 et seq.


[21] Labor and Employment Conditions precedent
As condition of suit under Private Attorneys General Act of 2004 (PAGA), an aggrieved
employee must provide notice to the employer and Labor and Workforce Development
Agency (LWDA) of the specific provisions of the Labor Code alleged to have been
violated, including the facts and theories to support alleged violation; if the LWDA elects
not to investigate, or investigates without issuing a citation, the employee may then bring
a PAGA action. Cal. Lab. Code §§ 2699(a), 2699.3.
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[22] Parties Representation of class;  typicality
In class actions, courts have fiduciary duty to protect interests of absent class members,
whose individual claims will be discharged.


[23] Compromise, Settlement, and Release Class actions, claims, and settlements
In class actions, requirement of court approval of a settlement serves to prevent fraud,
collusion, unfairness, and to protect unnamed class members whose rights may not have
been given due regard by negotiating parties.


[24] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
In its role of approving settlements in class actions, the trial court conducts an independent
assessment of the adequacy of the settlement terms, which requires that the court have
before it a record from which it can discern sufficient information about the amount in
controversy and the realistic range of outcomes.


[25] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
A court is vested with a broad discretion in making its determination regarding approval
of a settlement in a class action, and it may consider a number of non-exhaustive factors
in its analysis, including the strength of plaintiffs’ case, the risk, expense, complexity and
likely duration of further litigation, the risk of maintaining class action status through
trial, the amount offered in settlement, the extent of discovery completed and the stage
of the proceedings, the experience and views of counsel, the presence of a governmental
participant, and the reaction of the class members to the proposed settlement.


[26] Compromise, Settlement, and Release Fairness, adequacy, and reasonableness in
general
Despite fact that representative action under Private Attorneys General Act of 2004
(PAGA) is not class action and is instead type of qui tam action, standard requiring
trial court to determine independently whether PAGA settlement is fair and reasonable is
appropriate. Cal. Lab. Code § 2699(l)(2).
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[27] Constitutional Law Class Actions
Constitutional Law Wage and hour regulation
Labor and Employment Actions
Parties Employees
Class actions and representative actions under Private Attorneys General Act of 2004
(PAGA) have many differences, with one salient difference being that certain due process
protections afforded to unnamed class members are not part of PAGA litigation because
aggrieved employees do not own personal claims for PAGA civil penalties. U.S. Const.
Amend. 14; Cal. Lab. Code § 2698 et seq.


[28] Compromise, Settlement, and Release Fairness, adequacy, and reasonableness in
general
Because many of the factors used to evaluate class action settlements bear on a settlement's
fairness—including the strength of the plaintiff's case, the risk, the stage of the proceeding,
the complexity and likely duration of further litigation, and the settlement amount—these
factors can be useful in evaluating the fairness of a Private Attorneys General Act of 2004
(PAGA) settlement. Cal. Lab. Code § 2699(l)(2).


1 Cases that cite this headnote


[29] Compromise, Settlement, and Release Fairness, adequacy, and reasonableness in
general
A trial court should evaluate a Private Attorneys General Act of 2004 (PAGA) settlement
to determine whether it is fair, reasonable, and adequate in view of PAGA's purposes to
remediate present labor law violations, deter future ones, and to maximize enforcement of
state labor laws. Cal. Lab. Code § 2699(l)(2).


2 Cases that cite this headnote


[30] Appeal and Error Compromise and Settlement
Abuse of discretion standard is appropriate standard of review for trial court's approval of
settlement in representative action under Private Attorneys General Act of 2004 (PAGA),
under which the Court of Appeal determines only whether the trial court acted within its
broad discretion in approving the settlement. Cal. Lab. Code § 2699(l)(2).


1 Cases that cite this headnote
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[31] Appeal and Error Compromise and Settlement
Any error by trial court in its treatment of comments by Labor and Workforce Development
Agency (LWDA) objecting to scope of release of settlement in employee's representative
action under Private Attorneys General Act of 2004 (PAGA) seeking civil penalties against
employer for alleged violations of Labor Code, which objecting nonparty employee
asserted were entitled to deference, weight, and respect, was not reversible error; LWDA's
objections hinged largely on legal interpretation of PAGA and its administrative notice
requirements, and heeding the command that statutory interpretation was ultimately
responsibility of judicial branch, trial court disagreed with LWDA's interpretation, but it
heard and considered LWDA's position. Cal. Lab. Code § 2699(l)(2).


[32] Appeal and Error Evidence
Trial court could consider objections of nonparty employee, who brought separate
representative action under Private Attorneys General Act of 2004 (PAGA) against
employer, to proposed settlement in PAGA representative action brought by another
employee seeking to recover civil penalties for employer's alleged violations of Labor
Code, on remand from Court of Appeal from nonparty's appeal challenging settlement;
although PAGA did not contain express statutory mechanism for aggrieved employees
pursuing representative actions to object to a separate PAGA settlement, employer did
not assert that trial court lacked inherent power to consider such objections, there
was significant appellate litigation in instant case and third related case, and further
proceedings were required on remand. Cal. Lab. Code § 2698 et seq.


[33] Labor and Employment Conditions precedent
Purpose of the notice requirement of the Private Attorneys General Act of 2004 (PAGA)
that an aggrieved employee must provide notice to the employer and the State of the
specific provisions of the Labor Code alleged to have been violated, including the facts and
theories to support the alleged violation, is to afford the Labor and Workforce Development
Agency (LWDA) the opportunity to decide whether to allocate scarce resources to an
investigation of the violations alleged and to allow the employer to submit a response to
the LWDA. Cal. Lab. Code § 2699.3(a)(1)(A), (c)(1)(A).


[34] Labor and Employment Conditions precedent
The notice requirement of the Private Attorneys General Act of 2004 (PAGA), requiring
an aggrieved employee to provide notice to the employer and the State, demands more
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than bare allegations of Labor Code violations; what matters is that the notice provides
the Labor and Workforce Development Agency (LWDA) and the employer adequate
information about the alleged violations so that each may respond in an informed manner.
Cal. Lab. Code § 2699.3(a)(1)(A), (c)(1)(A).


[35] Appeal and Error Prevailing parties
Nonparty employee, who brought separate representative action under Private Attorneys
General Act of 2004 (PAGA) against employer, lacked standing to challenge trial court's
summary adjudication order determining that scope of aggrieved employees included both
full-time and temporary employees, in PAGA representative action by other employee
seeking civil penalties for employer's alleged violations of Labor Code; trial court's order
was favorable to the State, as it allowed for broader potential recovery of civil penalties
for Labor and Workforce Development Agency (LWDA), and LWDA, whose interests
nonparty employee purported to represent, did not take issue with the ruling. Cal. Lab.
Code § 2698 et seq.


[36] Labor and Employment Actions
Employee's notice pursuant to Private Attorneys General Act of 2004 (PAGA)
encompassed both employer's full-time employees and temporary employees as aggrieved
employees, for purposes of representative action against employer for alleged violations of
Labor Code, although notice did not specifically refer to temporary employees; employee
clearly set forth her intent to sue on behalf of any employee subject to unlawful disclosure
limitations imposed through employer's form contracts, of which her form employment
agreement was exemplar, and Labor and Workforce Development Agency (LWDA) did
not dispute scope of PAGA notice, indicating that it received notice sufficient under PAGA.
Cal. Lab. Code § 2698 et seq.


[37] Compromise, Settlement, and Release Public entities, officers, and employees
Release in representative action under Private Attorneys General Act of 2004 (PAGA),
which covered all known and unknown claims under PAGA that were or could have
been pled based on the allegations of the complaint, was valid, contrary to arguments by
Labor and Workforce Development Agency (LWDA) that it impermissibly purported to
extend beyond claims listed in employee's PAGA notice; while LWDA's arguments had
superficial appeal, res judicata applied to PAGA judgments, and employee was authorized
to bind State to settlement releasing claims commensurate with those that would be barred
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by res judicata in subsequent suit had State litigated settling suit to judgment. Cal. Lab.
Code § 2699(l)(2).


[38] Res Judicata Particular Subjects of Litigation
Doctrine of res judicata applies to judgments under the Private Attorneys General Act of
2004 (PAGA). Cal. Lab. Code § 2698 et seq.


[39] Res Judicata Res Judicata
Res judicata consists of claim and issue preclusion.


[40] Res Judicata Issues or Questions in General
“Issue preclusion” prohibits the relitigation of issues argued and decided in a prior case.


[41] Res Judicata Collateral estoppel and issue preclusion in general
Issue preclusion applies (1) after final adjudication, (2) of an identical issue, (3) actually
litigated and necessarily decided in the first suit, and (4) asserted against one who was a
party in the first suit, or one in privity with that party.


[42] Res Judicata Claims or Causes of Action in General
“Claim preclusion” prevents relitigation of the same “cause of action,” defined under the
primary rights doctrine as the right to obtain redress for a harm suffered, regardless of the
specific remedy sought or the legal theory (common law or statutory) advanced.


[43] Res Judicata Claim preclusion in general
Application of claim preclusion requires (1) the same cause of action, (2) between the
same parties, (3) after a final judgment on the merits in the first suit.


[44] Res Judicata Claims or Causes of Action in General
Res Judicata Claims or causes of action in general
Claim preclusion extends to claims that were brought or could have been brought.
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[45] Res Judicata Particular Subjects of Litigation
Statutory scheme of the Private Attorneys General Act of 2004 (PAGA) and the principles
of preclusion authorize a PAGA plaintiff to bind the State to a judgment through litigation
that could extinguish PAGA claims that were not specifically listed in the PAGA notice
where those claims involve the same primary right litigated. Cal. Lab. Code § 2698 et seq.


[46] Compromise, Settlement, and Release Public entities, officers, and employees
Because a plaintiff is authorized to settle a representative action under Private Attorneys
General Act of 2004 (PAGA) with court approval, he or she is authorized to bind the State
to a settlement releasing claims commensurate with those that would be barred by res
judicata in a subsequent suit had the settling suit been litigated to judgment by the state.
Cal. Lab. Code § 2699(l)(2).


[47] Labor and Employment Actions
An individual employee cannot waive the right to bring a representative action under
Private Attorneys General Act of 2004 (PAGA) in any forum before any dispute arises
because such waiver would interfere with California's public policy to encourage the
enforcement of the Labor Code through PAGA actions. Cal. Lab. Code § 2698 et seq.


[48] Res Judicata Preclusion in General
Preclusive effect of a prior judgment is determined by the court in which it is asserted,
not the court that rendered it.


[49] Labor and Employment Actions
Employee's complaint in representative action under Private Attorneys General Act of
2004 (PAGA) was sufficiently broad to include alleged violations committed against
temporary employees, in addition to full-time employees, and thus full-time employee was
not rendered inadequate representative as to alleged violations of Labor Code committed
by employer against temporary employees; employee alleged that she brought the action
on behalf of herself and others who worked for employee, that she challenged practices
related to unlawful non-disclosure provision in employment agreement, and that employer
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required employees to accept substantially same form employment agreement as that
attacked to complaint. Cal. Lab. Code §§ 232, 232.5, 432.5, 1102.5, 1197.5(k), 2698 et seq.


[50] Compromise, Settlement, and Release Claims expressly excluded
Compromise, Settlement, and Release Employers and employees
Settlement release, which released any and all known and unknown claims under the
Private Attorneys General Act of 2004 (PAGA) against employer that were or could
have been pled based on the factual allegations of complaint filed by employee alleging
violations of Labor Code related to non-disclosure provisions, and waiver of rights under
statutes governing general release, did not include nonparty employees' individual claims,
and thus was not rendered void for lack of personal jurisdiction over nonparties; while
parties' initial settlement purported to release claims beyond PAGA by releasing claims
of aggrieved employees under other federal and state laws, trial court required parties to
narrow the scope of release to PAGA claims. Cal. Lab. Code § 2698 et seq.


[51] Constitutional Law Other particular laws and regulations
Due process does not prevent a settlement under Private Attorneys General Act of 2004
(PAGA) from including a release of PAGA claims on the ground that those claims belong
to nonparty aggrieved employees. U.S. Const. Amend. 14; Cal. Lab. Code § 2698 et seq.


[52] Compromise, Settlement, and Release Employers and employees
Nonparty employees’ personal claims for relief are not at stake in a representative action
under Private Attorneys General Act of 2004 (PAGA). Cal. Lab. Code § 2698 et seq.


[53] Compromise, Settlement, and Release Findings, Conclusions, and Determination
Record failed to show that trial court assessed fairness of settlement's allocation of
88% of share of civil penalties to full-time employees and only 12% to temporary
employees, and thus trial court did not satisfy requirement of determining that settlement
was fair, reasonable, and adequate, in action under Private Attorneys General Act of 2004
(PAGA) for employer's alleged violations of Labor Code related to unlawful disclosure
requirements; there was no apparent basis for disproportionate allocation, each temporary
employee was to receive $10.27 whereas each full-time employee was to receive $157.92,
and uneven allocation was not addressed in trial court's order or at hearings on final
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proposed settlement, but rather trial court focused on overall settlement amount and State's
recovery. Cal. Lab. Code §§ 232, 232.5, 432.5, 1197.5(k), 2699(l)(2).


1 Cases that cite this headnote


[54] Labor and Employment Actions
A representative action to recover civil penalties for violations of the Labor Code under
the Private Attorneys General Act of 2005 (PAGA) is fundamentally a law enforcement
action designed to protect the public and not to benefit private parties. Cal. Lab. Code §
2698 et seq.


[55] Labor and Employment Actions
Labor and Employment Penalties
Allocation under Private Attorneys General Act of 2004 (PAGA) of a 25% share of civil
penalties distributed to the aggrieved employees does not go disproportionately to the
PAGA plaintiff and instead must be shared by all aggrieved employees. Cal. Lab. Code
§ 2699(i), (l)(2).


[56] Labor and Employment Actions
Res Judicata Persons Represented by Other Persons or Parties
In certain limited circumstances, a nonparty may be bound by a judgment because she
was adequately represented by someone with the same interests who was a party to the
suit; these circumstances include representative suits brought on a nonparty's behalf by
an agent or proxy, such as a Private Attorneys General Act of 2004 (PAGA) action. Cal.
Lab. Code § 2698 et seq.


[57] Compromise, Settlement, and Release Preliminary or conditional approval in
general
In review and approval of a proposed settlement under the Private Attorneys General Act
of 2004 (PAGA), a trial court must scrutinize whether, in resolving the action, a PAGA
plaintiff has adequately represented the state's interests, and hence the public interest. Cal.
Lab. Code § 2699(l)(2).
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**115  Trial Court: San Mateo County Superior Court, Trial Judge: Hon. Marie S. Weiner (San
Mateo County Super. Ct. No. 17-CIV-01736)
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Movant and Appellant.
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Opinion


BROWN, J.


*64  Under the Private Attorneys General **116  Act of 2004 (PAGA) (Lab. Code, 1  § 2698
et seq.), an employee aggrieved by his or her employer's alleged Labor Code violations may be
authorized to act as an agent of the Labor Workforce and Development Agency (LWDA) to bring
a civil action to recover civil penalties. If an aggrieved employee settles such an action, the trial
court must review and approve the settlement, and the civil penalties are distributed 75 percent to
the LWDA and 25 percent to the aggrieved employees. (§ 2699, subds. (i), (l)(2).)


1 Unless otherwise specified, subsequent statutory references are to the Labor Code.


In separate PAGA representative actions, Rachel Moniz and Paola Correa sued respondent Adecco
to recover civil penalties for Adecco's alleged violations of the Labor Code. Moniz settled her case
first, and the trial court approved the settlement. In this current set of consolidated appeals, Correa
attacks many aspects of the settlement process and approval, including the manner in which the
trial court treated objections to the settlement by Correa and the LWDA, the standard used by the
trial court to approve the settlement, numerous alleged legal deficiencies of the settlement, and its
overall fairness. She also contests the trial court's ruling denying her attorney fees and an incentive
payment.


We find that the trial court applied an appropriate standard of review by inquiring whether
the settlement was “fair, adequate, and reasonable” as well as meaningful and consistent with
the purposes of PAGA, and we reject many of Correa's contentions regarding the settlement's
purported substantive and procedural deficiencies. Nonetheless, we reverse the judgment because
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we cannot infer from the record that the trial court assessed the fairness of the *65  settlement's
allocation of civil penalties between the affected aggrieved employees or whether such allocation
comports with PAGA.


BACKGROUND


I. The Parties
Defendant Adecco is a staffing firm that supplies temporary labor to a variety of companies.
Adecco hires temporary employees called “Associates” and full-time employees called
“Colleagues.” Moniz was a Colleague who managed Adecco's relationship with Google, and
Correa was an Associate assigned to work at Google. Moniz worked for Adecco until spring of
2016, and Correa worked for Adecco until December 2016.


II. Doe and Moniz
In December 2016, John Doe filed a PAGA complaint against Google in San Francisco Superior
Court (Doe, et al. v. Google, et al. (Super Ct. S.F. City & County, 2016, No. CGC-16-556034) 2016
WL 7405985 (Doe)). He alleged that Google's non-disclosure agreements, policies, and practices
violated numerous provisions of the California Labor and Business and Professions Codes.


On February 1, 2017, Moniz filed a PAGA notice with the LWDA alleging that Adecco maintained
and implemented unlawful limitations on the disclosure of information in violation of the Labor
Code. For example, she stated that Adecco impermissibly required her to agree to several illegal
terms in Adecco's “Employment Agreement for Colleagues in California.” Moniz's PAGA notice
stated that she intended to file a complaint against Adecco on behalf of “all current and former
employees, including but not limited to ‘Colleagues,’ who worked for Adecco in California.”


**117  On February 14, 2017, Correa submitted to the LWDA a PAGA notice alleging, among
other things, that Adecco's non-disclosure agreements, policies, and practices violated sections 96,
subdivision (k) (96(k)), 98.6, 232, 232.5, 432.5, 1102.5, and 1197.5, subdivision (k) (1197.5(k)).
Correa's PAGA notice incorporated the facts alleged in Doe. In March 2017, John Doe added
Correa as a plaintiff and added Adecco as a defendant in Doe. The Doe plaintiffs alleged that the
defendants’ confidentiality rules prevent employees from engaging in lawful conduct during non-
work hours and violated state statutes entitling employees to disclose wages, working conditions,
and illegal conduct, including sections 96(k), 98.6, 232, 232.5, 1102.5, and 1197.5(k).


Moniz filed her PAGA representative action in San Mateo County Superior Court in April of 2017 (
*66  Moniz v. Adecco USA, Inc. (Super Ct. San Mateo County, 2017, No. 17-CIV-01736) 2017 WL
11528986 (Moniz)). She alleged that Adecco violated sections 232, 232.5, 432.5, and 1102.5, and
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1197.5(k) by requiring employees to sign a form employment agreement that prohibited disclosure
of wages, working conditions, and non-public information of commercial value. The following
month, Moniz served Correa with a notice of related case stating that Moniz and Doe “involve[d]
the same parties and [are] based on the same or similar claims,” and arose “from the same or
substantially identical transactions.”


[1] In both Doe and Moniz, Adecco demurred on the basis that all the plaintiffs’ claims were
subject to federal “Garmon preemption.” (San Diego Union v. Garmon (1959) 359 U.S. 236, 79
S.Ct. 773, 3 L.Ed.2d 775.) The San Francisco Superior Court sustained the demurrers before it and
ruled that nearly all the plaintiffs’ claims were subject to Garmon preemption. The Doe plaintiffs
appealed from the subsequent judgment. 2  Meanwhile, the court in Moniz overruled Adecco's
demurrer.


2 In September 2020, this court reversed the trial court's ruling in Doe and remanded the case
for further proceedings. (Doe v. Google (2020) 54 Cal.App.5th 948, 952, 268 Cal.Rptr.3d
783.) In this appeal, Correa filed a request for judicial notice of a joint case management
statement submitted in Doe after our remand. She filed an additional request for judicial
notice of a September 2021 LWDA email stating that the LWDA stands by its arguments
below but will not file anything in this appeal. We deny both requests as irrelevant to our
disposition.


While the Doe appeal was pending, Correa sought to intervene in Moniz. 3  She argued that she was
entitled to mandatory intervention because she had an interest relating to the property or transaction
at issue, because the eventual disposition in Moniz could impair her ability to protect that interest,
and because Moniz did not adequately represent that interest. The trial court denied Correa's
motion on timeliness grounds and because she did not meet the requirements for mandatory or
permissive intervention. This court affirmed the trial court's denial order, holding that Correa
had not established she was entitled to mandatory intervention because she did not establish the
inadequacy of Moniz's representation. (Moniz v. Adecco USA, Inc. (February 11, 2020, A155474)
2020 WL 741104 [nonpub. opn.] (Moniz I).) We also affirmed the denial of her request for
permissive intervention because the trial court did not abuse its discretion in **118  finding that
the interests opposing intervention outweighed Correa's alleged interest in the action.


3 Adecco filed a petition for coordination of Doe and Moniz, which was denied before Correa
sought to intervene in Moniz. The coordination petition was denied because, at that time it
was ruled upon, the trial court in Doe had sustained Google's and Adecco's demurrers, and
the only cause of action left in Doe was not being pursued in Moniz.


Meanwhile, in the trial court, Moniz and Adecco disputed whether Moniz's PAGA notice
and complaint encompassed claims relating to employment *67  agreements signed by both
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Colleagues and Associates, and Adecco sought to limit the scope of Moniz to claims for civil
penalties for alleged violations of sections 232, 232.5, 432.5, 1102.5, and 1197.5(k) committed
against Colleagues who signed the same employment agreement that Moniz signed. 4  The parties
stipulated that these issues could be resolved through motions for summary adjudication (Code of
Civ. Proc., § 437c, subdivision (t)). On Moniz's motion for summary adjudication, characterizing
the “issue presented” to be “the scope of the representative action,” the trial court ruled that
Moniz adequately exhausted her administrative prerequisites to pursue PAGA claims on behalf
of Adecco Colleagues and Associates “for the time period February 1, 2016 to the present for
alleged violations of Labor Code Sections 232, 1197.5(k), 232.5, 1102.5, and 432.5.” The trial
court denied Adecco's motion seeking to establish that “[t]he scope of ‘aggrieved persons’ in
Plaintiff's Private Attorneys General Act claims (First through Fifth Causes of Action) is limited
to Adecco Colleagues who signed the same Employment Agreement for Colleagues in California
as that executed by Ms. Moniz.” After this ruling, the parties conducted additional discovery
regarding Associates.


4 The trial court and the parties referred to this debate regarding whether Moniz covered alleged
violations as to both Colleagues and Associates as the “scope issue.”


III. The Moniz Settlement Approval
On or around May 13, 2019, after two mediation sessions with an experienced mediator, the Moniz
parties moved for approval of a settlement agreement they reached through mediation. The trial
court held a hearing and declined settlement approval, finding that the agreed-upon release was too
broad because it included a release of aggrieved employees’ non-PAGA claims, including claims
under Business & Professions Code section 17200 and federal law. The court required the parties
to submit information regarding their costs and fees, and it set a further approval hearing.


On June 3, 2019, the parties executed a settlement agreement with a narrowed release. On July
3, 2019, after an additional hearing, the trial court approved the settlement and entered judgment.
Thereafter, the LWDA moved ex parte to intervene, objecting to the settlement and seeking to
vacate the judgment because, among other things, the final settlement had not been timely served
on the LWDA. At an ex parte hearing, the LWDA informed the trial court that it did not want to
intervene or take over prosecution of the case, but it desired to present a postjudgment motion
to vacate. Correa also filed a postjudgment motion to vacate the judgment. After a hearing, the
trial court vacated the judgment because timely notice of the settlement had not been provided
to the LWDA.


On September 6, 2019, Moniz filed a renewed motion to approve the settlement, which Adecco
joined. The LWDA filed comments and objections *68  to the settlement on the following grounds:
(1) the settlement release was overbroad to the extent that it included claims not listed in Moniz's
PAGA notice (the LWDA did not take issue with the trial court's ruling that Moniz had provided
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sufficient notice to pursue alleged violations of sections 232, 232.5, 432.5, 1102.5, and 1197.5(k)
with respect to Associates); and (2) the settlement agreement could not release claims of aggrieved
**119  employees, and it should not say that the LWDA, as opposed to Moniz on behalf of the
LWDA, was releasing claims. Correa filed an opposition to the motion for approval and objections
to the settlement, as well as a motion for attorney fees and costs for herself should the settlement
be approved. Her counsel moved to intervene for purposes of seeking attorney fees.


On October 16, 2019, the court held a settlement approval hearing. The LWDA appeared and
argued. The trial court received Correa's written opposition and objection, but it denied her oral
argument on the question of settlement approval.


On November 22, 2019, the trial court issued an order approving the settlement. The court
recounted the following key settlement terms: The settlement was for a non-reversionary $4.5
million in civil penalties. The settlement was for alleged violations against aggrieved employees,
called the “PAGA Settlement Members,” defined as “current and former employees of Defendant
who worked as an Associate or Colleague in California at any point during” the period February 1,
2016 to the date of final approval. There were approximately 62,000 such aggrieved employees.
Adecco agreed to “revise its Colleague Agreement and Associate Agreement and related policies
which allegedly limit employees from disclosing their own salary, wages, benefits and related
working conditions; and/or from discussing [the] same with others; and/or from engaging in
whistleblowing activity.” The net proceeds of the settlement were allocated 75 percent to the
LWDA and 25 percent to the aggrieved employees. Of that 25 percent, 88 percent was allocated
to the Associates and 12 percent was allocated to the Colleagues.


Adecco received the following release: “[T]he LWDA and PAGA Settlement Members release
any and all known and unknown claims under the PAGA against the Released Parties that were or
could have been pled based on the factual allegations of the Complaint, including but not limited
to Plaintiff's allegation that Defendant unlawfully prohibited current and former employees from:
(1) disclosing certain information including but not limited to salary, benefits, wages, identities of
other employees, training and operations methods, and office protocols and systems and programs
and systems; (2) discussing the wages of others, engaging in whistleblower activity, or disclosing
or discussing their working conditions. This includes, but is not limited to, PAGA claims for
violation of California Labor Code sections 232, *69  232.5, 432.5, 1102.5, 1197.5(k), and 2699
et seq.[ ] For avoidance of doubt, the only claims being released by the LWDA and PAGA
Settlement Members are claims that were or could have been brought under the PAGA, based on
the allegations in Plaintiff's Complaint.”


The settlement release included a waiver of rights under Civil Code section 1542, as follows: “The
PAGA Settlement Members’ Released Claims include all such respective claims, whether known
or unknown by the releasing party. Thus, even if a PAGA Settlement Member (including Plaintiff)
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discovers facts in addition to or different from those that they now know or believe to be true
with respect to the subject matter of the PAGA Settlement Members’ Released Claims, e.g. the
claims brought in Plaintiff's Complaint or that could have been brought based on the facts therein,
those claims will remain released and forever barred. Therefore, with respect to those respective
released claims, Plaintiff and the PAGA Settlement Members expressly waive and relinquish the
provisions, rights and benefits of California Civil Code section 1542 ....” Moniz also individually
released Adecco from all **120  claims under Business and Professions Code section 17200,
section 1833 of title 18 of the United States Code, and section 240.21F of title 17 of the Code of
Federal Regulations.


The trial court acknowledged the lack of binding authority providing a standard by which a PAGA
settlement should be reviewed, and applied the “fair, reasonable, and adequate” standard applicable
to “analogous class actions.” The court also stated that no binding authority required it to apply
the standard the LWDA advocated—that a trial court must closely scrutinize a PAGA settlement
and find it “meaningful, and consistent with the underlying purposes of the statute to benefit the
public.” Nonetheless, the trial court applied that standard and engaged in its own analysis of the
settlement's fairness. It found, “The ... proposed $4.5 million settlement of PAGA civil penalties
for violations of the Labor Code ... is fair, reasonable, and adequate. Even if the ‘standard’ asserted
by LWDA is applied, the Court finds that the $4.5 million Settlement, which includes a change of
policy by Adecco in the language of its employment agreements to directly address the concerns
raised by this lawsuit, is ‘meaningful, and consistent with the underlying purpose of the statute to
benefit the public.’ [¶] This Court finds that this Settlement is consistent with the stated purpose
of PAGA that ‘the vigorous assessment and collection of civil penalties as provided in the Labor
Code’ is the ‘meaningful deterrent to unlawful conduct’. (Legislative History of PAGA, Section
1 of Stats. 2003 c[h]. 906 ....)”


In January 2020, the trial court approved up to $78,000 for payment of costs, fees, and expenses
to the settlement administrator, $32,000 for Moniz's costs, a $12,000 additional fee for Moniz's
release and service as plaintiff, *70  and $1.5 million for Moniz's attorney fees. The court denied
Correa's counsel's motion to intervene, as well as Correa's request for attorney fees and an incentive
payment. Correa filed a notice of appeal from the November 22, 2019 order and the January 15,
2020 order (appeal No. A159410). 5


5 On March 9, 2020, this court summarily denied Adecco's motion to dismiss the appeal on
the basis that those orders were non-appealable.


On February 10, 2020, the trial court entered judgment. Correa moved for a new trial under Code
of Civil Procedure sections 657 and 659 and to vacate the judgment under Code of Civil Procedure
sections 663 and 473, subdivision (d). The trial court denied these requests without a hearing. On
April 3, 2020, Correa filed a notice of appeal listing the February 10, 2020 judgment (appeal No.
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A159978). On April 17, 2020, Correa filed a notice of appeal from the order denying her posttrial
motions (appeal No. A160133). This court consolidated the three appeals.


DISCUSSION


Adecco raises certain procedural challenges to Correa's appeals, which we address before turning
to Correa's substantive challenges.


I. Procedural Challenges
Adecco urges dismissal on three procedural grounds. First, Adecco asserts that Correa's appeal
of the November 22, 2019 order and the January 2020 order (appeal No. A159410) should be
dismissed because these prejudgment orders were not appealable. Second, Adecco argues that
Correa was not a party to Moniz, so she lacks standing to appeal the judgment and the prejudgment
orders (appeal Nos. A159410 and A159978). Third, Adecco asks us to find that Moniz forfeited her
appeal by **121  failing to adequately brief her arguments. (Cahill v. San Diego Gas & Electric
Co. (2011) 194 Cal.App.4th 939, 956, 124 Cal.Rptr.3d 78 [“The absence of cogent legal argument
or citation to authority allows this court to treat the contention as waived”].) For the reasons set
forth below, we reject Adecco's procedural challenges.


[2]  [3]  [4]  [5] “The existence of an appealable judgment is a jurisdictional prerequisite to an
appeal.” (Jennings v. Marralle (1994) 8 Cal.4th 121, 126, 32 Cal.Rptr.2d 275, 876 P.2d 1074.) “A
reviewing court has jurisdiction over a direct appeal only when there is (1) an appealable order
or (2) an appealable judgment.” (Griset v. Fair Political Practices Com. (2001) 25 Cal.4th 688,
696, 107 Cal.Rptr.2d 149, 23 P.3d 43.) Correa does not dispute Adecco's claims regarding the
non-appealable nature of the orders at issue in appeal *71  No. A159410, instead arguing that
she can challenge these orders via her later appeal from the judgment (appeal No. A159978).
Adecco, in turn, does not dispute the validity of Correa's notices of appeal from the judgment or
the postjudgment orders. Thus, we have appellate jurisdiction over this matter by virtue of Correa's
second and third notices of appeal. 6


6 In these circumstances, we dismiss appeal No. 159410 as an appeal from non-appealable
orders. There is no need to treat that notice of appeal as premature but valid (Vienna v.
California Horse Racing Bd. (1982) 133 Cal.App.3d 387, 389, fn. 2, 184 Cal.Rptr. 64)
because Correa filed a timely notice of appeal (A159978) after the entry of judgment. Even
if the notice of appeal in appeal No. A159410 was valid, the resolution of the issues in appeal
No. A159978 and appeal No. A160133 render it moot.
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[6]  [7] To have standing to appeal a judgment, an appellant must be a party of record and
aggrieved by the challenged judgment or order. (Code Civ. Proc., § 902; County of Alameda v.
Carleson (1971) 5 Cal.3d 730, 736, 97 Cal.Rptr. 385, 488 P.2d 953 (Carleson).) A judgment
aggrieves a person if it has an “ ‘ “immediate, pecuniary, and substantial” ’ ” injurious effect on
the person's rights or interests. (Carleson, at p. 737, 97 Cal.Rptr. 385, 488 P.2d 953.) We liberally
construe standing and resolve doubts in favor of the right to appeal. (E.g., Vitatech Internat., Inc.
v. Sporn (2017) 16 Cal.App.5th 796, 804, 224 Cal.Rptr.3d 691.)


[8]  [9]  [10] Adecco's argument that Correa lacks standing to challenge the judgment because she
is a nonparty is not well-taken. For purposes of appellate standing, an unnamed party may become a
party to an action through intervention (Code Civ. Proc., § 387) or by filing an appealable motion to
set aside and vacate the judgment. (Hernandez v. Restoration Hardware, Inc. (2018) 4 Cal.5th 260,
267, 228 Cal.Rptr.3d 106, 409 P.3d 281 [discussing motion under Code of Civil Procedure section
663]; Carleson, supra, 5 Cal.3d at p. 736, 97 Cal.Rptr. 385, 488 P.2d 953 [same]; see In re Marriage
of Burwell (2013) 221 Cal.App.4th 1, 13–14, 164 Cal.Rptr.3d 702 [addressing a motion for a new
trial under Code of Civil Procedure section 657 and interpreting the Carleson rule to apply to any
motion to vacate or set aside judgment].) Where a postjudgment motion to vacate is denied, the
moving party may appeal from that denial and challenge the underlying judgment. (Hernandez,
at p. 273, 228 Cal.Rptr.3d 106, 409 P.3d 281 [“Had [nonparty] Muller properly intervened in the
class action or filed a section 663 motion to vacate the judgment, and been denied relief, she would
have had a clear path to challenge the attorney fees award (or settlement or judgment) on appeal”].)
Correa filed a motion under Code of Civil Procedure sections 663 and 657. As such, the “party of
record” requirement **122  does not prevent Correa from challenging the judgment. 7


7 Moniz makes the additional argument that Correa lacks standing to challenge the trial court's
favorable ruling on summary adjudication. We address this argument in Section III(C)(1)(b)
of our Discussion, post.


*72  [11] Although respondents do not argue in their briefing that Correa lacks standing to appeal
because she is not “aggrieved” by the judgment confirming the settlement, we address this issue
because a party must be aggrieved to appeal. (Code Civ. Proc., § 902; Carleson, supra, 5 Cal.3d
at p. 736, 97 Cal.Rptr. 385, 488 P.2d 953.)


Recently, our colleagues in the Second District held that a PAGA representative in one action
does not have standing to move to vacate a judgment following a settlement of another PAGA
action with overlapping PAGA claims or to appeal that judgment. (Turrieta v. Lyft, Inc. (2021)
69 Cal.App.5th 955, 967–968, 284 Cal.Rptr.3d 767 (Turrieta).) In Turrieta, appellants and
Turrieta filed separate PAGA representative actions alleging that Lyft misclassified its drivers
as independent contractors, thereby violating multiple provisions of the Labor Code. (Id. at p.
962, 284 Cal.Rptr.3d 767.) Turrieta settled her lawsuit with Lyft first, and appellants moved to
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intervene, moved to vacate the judgment entered after the court approved the settlement, and
appealed the judgment. (Id. at pp. 964–967, 284 Cal.Rptr.3d 767.) Turrieta and Lyft challenged
appellants’ standing to appeal (Code Civ. Proc., § 902). (Id. at p. 970, 284 Cal.Rptr.3d 767.)
Appellants countered that they were aggrieved as PAGA representatives because the settlement had
an “immediate, pecuniary, and substantial” effect on the state (and on them as proxies for the state)
by extinguishing the claims they were deputized to pursue for less than pennies on the dollar, and
further asserted that they had an interest “ ‘in representing the State's interest’ ” in “ ‘achieving the
maximum recovery possible for Lyft's misdeeds,’ and deterring future violations.” (Id. p. 971, 284
Cal.Rptr.3d 767.) Appellants additionally argued that they were aggrieved as nonparty employees
who would be bound by the judgment. (Id. at p. 973, 284 Cal.Rptr.3d 767.)


The appellate court rejected the Turrieta appellants’ claim that they were aggrieved as nonparty
employees, observing that a PAGA judgment does not extinguish individual claims of nonparty
employees. (Turrieta, supra, 69 Cal.App.5th at pp. 973–974, 284 Cal.Rptr.3d 767.) The court
also found that they were not aggrieved because they, as PAGA representatives, did not possess
a personal interest in the settlement of another PAGA claim. (Id. at p. 971, 284 Cal.Rptr.3d 767.)
“Because it is the state's rights, and not appellants’, that are affected by a parallel PAGA settlement,
appellants are not aggrieved parties with standing to seek to vacate the judgment or appeal. Nor
can appellants claim a pecuniary interest in the penalties at issue, as the ‘civil penalties recovered
on the state's behalf are intended to “remediate present violations and deter future ones,” not to
redress employees’ injuries.’ ” (Id. at p. 972, 284 Cal.Rptr.3d 767.)


[12]  [13] We disagree with Turrieta’s conclusion that status as a PAGA plaintiff in one action is
insufficient to confer standing on that PAGA plaintiff to appeal a judgment following an allegedly
unfair settlement in another PAGA *73  action with overlapping claims. 8  While the Turrieta
appellants **123  indisputably did not own a personal claim for PAGA civil penalties (Williams
v. Superior Court (2017) 3 Cal.5th 531, 547, fn. 4, 220 Cal.Rptr.3d 472, 398 P.3d 69 (Williams)),
Turrieta appears to have discounted their role as designated proxies of the state. The Turrieta
appellants, like Correa, were deputized under PAGA to prosecute their employer's Labor Code
violations on behalf of the state. Accepting the premise that PAGA allows concurrent PAGA
suits as Turrieta did (Turrieta, supra, 69 Cal.App.5th at p. 969, 284 Cal.Rptr.3d 767), 9  where
two PAGA actions involve overlapping PAGA claims and a settlement of one is purportedly
unfair, it follows that the PAGA representative in the separate action may seek to become a party
to the settling action and appeal the fairness of the settlement as part of his or her role as an
effective advocate for the state. Correa has done just this. Thus, she represents interests that are
sufficiently aggrieved to satisfy Code of Civil Procedure section 902, a remedial statute to be
liberally construed in favor of the right to appeal. 10  (Vitatech Internat., Inc., supra, 16 Cal.App.5th
at p. 804, 224 Cal.Rptr.3d 691.)
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8 Uribe v. Crown Building Maintenance Co. (2021) 70 Cal.App.5th 986, 992, 285 Cal.Rptr.3d
759 (Uribe), addressed a similar standing issue and held that Garibay, the appellant and
intervenor who had also initiated a separate PAGA lawsuit, had standing as an aggrieved
party to appeal a judgment entered after respondents reached a settlement in Uribe and the
settlement resolved a PAGA claim similar to the one Garibay alleged in her complaint in
intervention. “Garibay has standing to appeal because, having intervened and yet unable to
opt out of the other parties’ settlement of Uribe's PAGA claim, Garibay's PAGA cause of
action in this same lawsuit was resolved against her by the trial court's entry of judgment on
its final approval of the settlement. She is therefore a party ‘aggrieved’ by the judgment. As
one court has explained, the ‘prejudice’ giving rise to standing arises when ‘ “the settlement
strips the party of a legal claim or cause of action.” ’ ” (Id. at p. 1001, 285 Cal.Rptr.3d 759.)
The court distinguished Turrieta because Garibay asserted a PAGA claim in the settling
lawsuit and the trial court's decision to maintain Garibay as an intervenor in that lawsuit had
gone unchallenged. (Id. at p. 1002, 285 Cal.Rptr.3d 759.)


9 No party in this litigation challenges this premise.


10 Moniz asserts that this court previously affirmed a finding that Correa did not have an interest
in this case sufficient to warrant intervention. That is not accurate: This court affirmed the
denial of Correa's motion to intervene, but in so doing, we assumed without deciding that she
had an interest sufficient for intervention. There is thus no tension between Moniz I and our
conclusion here that Correa is sufficiently aggrieved to challenge the judgment approving
the settlement.


[14] Finally, we decline Adecco's invitation to resolve the appeal of the trial court's postjudgment
orders on forfeiture grounds. Correa sets forth her arguments regarding legal error, abuse of
discretion, and the erroneous judgment in light of the facts in a manner sufficient to preserve her
right to appeal.


II. PAGA Overview
Before addressing Correa's substantive challenges, we begin with a brief discussion of PAGA. “In
September 2003, the Legislature enacted [PAGA] *74  (Lab. Code, § 2698 et seq.; Stats. 2003,
ch. 906, § 2, eff. Jan. 1, 2004). The Legislature declared that adequate financing of labor law
enforcement was necessary to achieve maximum compliance with state labor laws, that staffing
levels for labor law enforcement agencies had declined and were unlikely to keep pace with the
future growth of the labor market, and that it was therefore in the public interest to allow aggrieved
employees, acting as private attorneys general, to recover civil penalties for Labor Code violations,
with the understanding that labor law enforcement agencies were to retain primacy over private
enforcement efforts. (Stats. 2003, ch. 906, **124  § 1.)” (Arias v. Superior Court (2009) 46 Cal.4th
969, 980, 95 Cal.Rptr.3d 588, 209 P.3d 923 (Arias).)



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054782418&pubNum=0007053&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_7053_992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_992

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054782418&pubNum=0007053&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_7053_992&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_992

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054782418&pubNum=0007053&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054782418&pubNum=0007053&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054782418&pubNum=0007047&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054610584&pubNum=0007053&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2054782418&pubNum=0007047&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050367787&pubNum=0004031&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2698&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS1&originatingDoc=I04b13570524b11ec946db9923828695f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228329&pubNum=0004040&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_4040_980&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_980

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228329&pubNum=0004040&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_4040_980&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_980

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228329&pubNum=0004040&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Moniz v. Adecco USA, Inc., 72 Cal.App.5th 56 (2021)
287 Cal.Rptr.3d 107, 2021 Wage & Hour Cas.2d (BNA) 456,705...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 25


[15]  [16] “A PAGA claim is legally and conceptually different from an employee's own suit for
damages and statutory penalties.” (Kim v. Reins International California, Inc. (2020) 9 Cal.5th 73,
81, 259 Cal.Rptr.3d 769, 459 P.3d 1123 (Kim).) An aggrieved employee suing under PAGA “does
so as the proxy or agent of the state's labor law enforcement agencies.” (Arias, supra, 46 Cal.4th at
p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.) Every PAGA action is “a dispute between an employer
and the state.” (Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348, 386, 173
Cal.Rptr.3d 289, 327 P.3d 129 (Iskanian).)


[17]  [18]  [19]  [20] In a PAGA lawsuit, “the employee plaintiff represents the same legal right
and interest as state labor law enforcement agencies—namely, recovery of civil penalties that
otherwise would have been assessed and collected by the [LWDA].” (Arias, supra, 46 Cal.4th at
p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.) Thus, the civil penalties a PAGA plaintiff may recover
on the state's behalf are distinct from the statutory damages or penalties that may be available
to employees suing for individual violations. (Iskanian, supra, 59 Cal.4th 348 at p. 381, 173
Cal.Rptr.3d 289, 327 P.3d 129.) An action under PAGA “ ‘is fundamentally a law enforcement
action’ ” and relief is “ ‘designed to protect the public and not to benefit private parties.’ ” (Arias,
at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.) “A PAGA representative action is therefore a type
of qui tam action,” conforming to all “traditional criteria, except that a portion of the penalty
goes not only to the citizen bringing the suit but to all employees affected by the Labor Code
violation.” (Iskanian, at p. 382, 173 Cal.Rptr.3d 289, 327 P.3d 129.) The “government entity on
whose behalf the plaintiff files suit is always the real party in interest.” (Ibid.)


[21] Only an “aggrieved employee” has standing to bring a civil action under PAGA. (§ 2699,
subd. (a).) An “aggrieved employee” is “any person who was employed by the alleged violator
and against whom one or more of the alleged violations was committed.” (§ 2699, subd. (c).)
Before suing, however, “[a]s a condition of suit,” the aggrieved employee “must provide notice
to the employer and the [LWDA] ‘of the specific provisions of [the Labor Code] alleged to have
been violated, including the facts and theories to support the alleged violation.’ [Citations.] If the
agency elects not to investigate, or investigates without issuing a citation, the employee may then
bring a *75  PAGA action.” (Williams, supra, 3 Cal.5th at p. 545, 220 Cal.Rptr.3d 472, 398 P.3d
69.) Once the procedural prerequisites are met, the aggrieved employee can bring a PAGA action.
(See §§ 2699, subd. (a), 2699.3.)


III. Substantive Challenges
In this appeal, Correa argues that the trial court improperly dealt with the objections to the
settlement; the settlement was beyond the trial court's authority; the settlement should not have
been approved because there was no meeting of the minds; the trial court used the wrong standard
to approve the settlement; the trial court abused its discretion in finding the settlement amount and
allocation was fair; and the trial court ignored evidence of collusion. Correa additionally complains
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that the trial court erred in denying her request for attorney fees and an incentive payment. We
address certain of her challenges below, starting with the standard of review.


**125  A. Trial Court and Appellate Standard of Review
This appeal raises what federal district courts have referred to as the “vexing” question of what
standard a trial court should use to review a PAGA settlement. (Flores v. Starwood Hotels &
Resorts Worldwide (C.D. Cal. 2017) 253 F.Supp.3d 1074, 1075.) Aside from the requirement that
the court “review and approve” a settlement in a civil action filed under PAGA (§ 2699, subd.
(l)(2)), PAGA itself does not provide a standard for this review and approval in the majority of
PAGA cases. (See Flores, at p. 1075 [“[PAGA] is surprisingly short on specifics”].) Further, neither
the Legislature, nor any published California authority has provided a definitive answer to this
question. (Ibid.) We do so now.


Correa contends that, in approving a PAGA settlement, the trial court acts as a fiduciary to
absent parties and must closely scrutinize the settlement to determine whether it is fair, genuine,
meaningful, and consistent with the underlying purposes of PAGA. Although the LWDA did not
suggest the trial court acted as a fiduciary, it argued below that the same settlement approval
standard should be applied. While Correa maintains that the trial court failed to apply the standard
urged, Adecco correctly points out that the trial court in fact applied that standard, finding that
the “non-reversionary [s]ettlement of $4.5 million is fair, adequate, [and] reasonable,” as well as
“meaningful[ ] and consistent with the underlying purpose of the statute to benefit the public.” The
court further found that the settlement “advances the purposes of the Labor Code.” We conclude
the trial court used the appropriate standard.


[22]  [23]  [24]  [25] As the trial court did in part here, many federal district courts have applied
the “fair, reasonable, and adequate” standard from class action cases *76  to evaluate PAGA
settlements. (Chamberlain v. Baker Hughes, a GE Co., LLC (E.D. Cal. July 29, 2020, No. 1:19-
cv-00831-DAD-JLT) 2020 WL 4350207, 2020 U.S. Dist. Lexis 134582; Rincon v. West Coast
Tomato Growers, LLC (S.D. Cal. Feb. 12, 2018, No. 13-CV-2473-JLS) 2018 WL 828104 at *2,
2018 U.S. Dist. Lexis 22886 at *6.) In class actions, courts have a fiduciary duty to protect the
interests of absent class members, whose individual claims will be discharged. (Kullar v. Foot
Locker Retail, Inc. (2008) 168 Cal.App.4th 116, 129, 85 Cal.Rptr.3d 20.) The requirement of court
approval serves to prevent fraud, collusion, unfairness, and to protect unnamed class members
“whose rights may not have been given due regard by the negotiating parties.” (Dunk v. Ford
Motor Co. (1996) 48 Cal.App.4th 1794, 1800–1801, 56 Cal.Rptr.2d 483 (Dunk).) In this role, the
trial court conducts an “independent assessment of the adequacy of the settlement terms,” which
requires that the court have before it a record from which it can discern sufficient information
about the amount in controversy and the realistic range of outcomes. (Kullar, at pp. 120, 132, 85
Cal.Rptr.3d 20; Munoz v. BCI Coca-Cola Bottling Co. of Los Angeles (2010) 186 Cal.App.4th 399,
409, 112 Cal.Rptr.3d 324.) The court is vested with a broad discretion in making its determination,
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and it may consider a number of non-exhaustive factors in its analysis, including “the strength
of plaintiffs’ case, the risk, expense, complexity and likely duration of further litigation, the risk
of maintaining class action status through trial, the amount offered in settlement, the extent of
discovery completed and the stage of the proceedings, the experience and views of counsel, the
presence of a governmental participant, and the reaction of the class **126  members to the
proposed settlement.” (Dunk, at p. 1801, 56 Cal.Rptr.2d 483.)


[26]  [27]  [28] Despite the fact that “ ‘a representative action under PAGA is not a class action’
” (Kim, supra, 9 Cal.5th at p. 87, 259 Cal.Rptr.3d 769, 459 P.3d 1123), and is instead a “type
of qui tam action” (Iskanian, supra, 59 Cal.4th at p. 382, 173 Cal.Rptr.3d 289, 327 P.3d 129), a
standard requiring the trial court to determine independently whether a PAGA settlement is fair and
reasonable is appropriate. Class actions and PAGA representative actions have many differences,
with one salient difference being that certain due process protections afforded to unnamed class
members are not part of PAGA litigation because aggrieved employees do not own personal claims
for PAGA civil penalties. (Williams, supra, 3 Cal.5th at p. 547, fn. 4, 220 Cal.Rptr.3d 472, 398
P.3d 69; see Kim, at p. 87, 259 Cal.Rptr.3d 769, 459 P.3d 1123.) Nonetheless, the trial court
must “review and approve” a PAGA settlement (§ 2699, subd. (l)(2)), and the Supreme Court has
in dictum referred to this review as a “safeguard[ ].” (Kim, at p. 88, 259 Cal.Rptr.3d 769, 459
P.3d 1123.) The Supreme Court has also observed that trial court approval “ensur[es] that any
negotiated resolution is fair to those affected.” (Williams, at p. 549, 220 Cal.Rptr.3d 472, 398 P.3d
69; see Amaro v. Anaheim Arena Management, LLC (2021) 69 Cal.App.5th 521, 542–543, 284
Cal.Rptr.3d 566 [reviewing PAGA portion of class action settlement to determine its fairness].)
When trial court approval is required for certain settlements in other qui tam actions in this state,
the statutory standard is whether the *77  settlement is “fair, adequate, and reasonable under all
the circumstances.” (Gov. Code, § 12652, subd. (e)(2)(B) [standard for approval of government
settlement over qui tam plaintiff's objection]; see Ins. Code, § 1871.7, subd. (f)(2)(B) [same under
Insurance Fraud Prevention Act].) Thus, while PAGA does not require the trial court to act as a
fiduciary for aggrieved employees, adoption of a standard of review for settlements that prevents
“ ‘ “ ‘fraud, collusion or unfairness’ ” ’ ” (Dunk, supra, 48 Cal.App.4th at pp. 1800–1801, 56
Cal.Rptr.2d 483), and protects the interests of the public and the LWDA in the enforcement of state
labor laws is warranted. Because many of the factors used to evaluate class action settlements bear
on a settlement's fairness—including the strength of the plaintiff's case, the risk, the stage of the
proceeding, the complexity and likely duration of further litigation, and the settlement amount—
these factors can be useful in evaluating the fairness of a PAGA settlement.


[29] Given PAGA's purpose to protect the public interest, we also agree with the LWDA and
federal district courts that have found it appropriate to review a PAGA settlement to ascertain
whether a settlement is fair in view of PAGA's purposes and policies. (O'Connor v. Uber
Technologies, Inc. (N.D. Cal. 2016) 201 F.Supp.3d 1110, 1132–1134; Jordan v. NCI Group, Inc.
(Jan. 5, 2018, No. EDCV 16-1701-JVS) 2018 WL 1409590, at *1–*2, 2018 U.S. Dist. Lexis
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25297, at *3–*4; Chamberlain v. Baker Hughes, a GE Co., LLC, supra, 2020 WL 4350207 at *3–
*4, 2020 U.S. Dist. Lexis 134582 at *10–*11; see Consumer Advocacy Group, Inc. v. Kintetsu
Enterprises of America (2006) 141 Cal.App.4th 46, 59, 61–62, 45 Cal.Rptr.3d 647 [where the
Legislature required court approval of private settlements of Proposition 65 actions brought to
vindicate the public interest, court must evaluate the resulting consent decree to determine if it
is “just” and “serves the **127  public interest”].) 11  We therefore hold that a trial court should
evaluate a PAGA settlement to determine whether it is fair, reasonable, and adequate in view of
PAGA's purposes to remediate present labor law violations, deter future ones, and to maximize
enforcement of state labor laws. (See Williams, supra, 3 Cal.5th at p. 546, 220 Cal.Rptr.3d 472,
398 P.3d 69 [PAGA “sought to remediate present violations and deter future ones”]; Arias, supra,
46 Cal.4th at p. 980, 95 Cal.Rptr.3d 588, 209 P.3d 923 [the declared purpose of PAGA was to
augment state enforcement efforts to achieve maximum compliance with labor laws].) The trial
court below used this standard.


11 Kintetsu declined to expressly read a “fair, reasonable, and adequate” class action standard
into Health & Safety Code section 25249.7, subdivision (f)(4), which sets forth three
requirements for approving a Proposition 65 (Health & Safe. Code, § 25249.5 et seq.)
settlement. But the court adopted what it called a “similar” standard, and, in doing so,
it cited with approval the standard used to review certain federal environmental consent
judgments. (Kintetsu, supra, 141 Cal.App.4th at pp. 61–62 & fn. 11, 45 Cal.Rptr.3d 647; see
U.S. v. Southeastern Penn. Transp. Authority (3d Cir. 2000) 235 F.3d 817, 823 [CERCLA
consent decree must be “fair, reasonable, and consistent with CERCLA's goals”]; U.S. v. Akzo
Coatings of America, Inc. (6th Cir. 1991) 949 F.2d 1409, 1435 [CERCLA consent decree
must be “fair, reasonable and adequate” and “ ‘consistent with the purposes that CERCLA
is intended to serve’ ”].)


*78  [30] There is also no established appellate standard of review for a PAGA settlement, but the
parties agree that this court should apply an abuse of discretion standard. Given the lack of express
statutory standard or criteria for approving PAGA settlements, and the obvious discretion a trial
court must exercise in determining the settlement's fairness, we find this standard to be appropriate.
Under this standard of review, we determine only whether the trial court acted within its broad
discretion in approving the settlement. (See Munoz v. BCI Coca-Cola Bottling Co. of Los Angeles,
supra, 186 Cal.App.4th at p. 407, 112 Cal.Rptr.3d 324.) We review the trial court's findings of fact
for substantial evidence and its conclusions of law de novo. (Cellphone Termination Fee Cases
(2009) 180 Cal.App.4th 1110, 1118, 104 Cal.Rptr.3d 275.)


B. The Trial Court's Treatment of Settlement Objections
Once an aggrieved employee files a PAGA lawsuit, the statutory scheme recognizes that the
employee may settle that lawsuit on behalf of the state. (§ 2699, subds. (a) & (l)(2).) In those
circumstances, the trial court must approve the settlement and the “proposed settlement shall be
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submitted to the [LWDA] at the same time that it is submitted to the court.” (§ 2699, subd. (l)
(2).) Despite the brevity of this statutory language, Correa claims that, when approving a PAGA
settlement, the trial court is also required to: 1) hear from the LWDA and give the LWDA's
comments “deference, weight, and respect,” and 2) entertain objections from aggrieved employees
pursuing similar PAGA representative actions. She asserts that the trial court erred in failing to
do either.


[31] Addressing Correa's first contention, the trial court did not err in its treatment of the LWDA's
comments. Correa relies on authority espousing the general rule of administrative law that an
agency's interpretation of a statute is entitled to “consideration and respect.” (Yamaha Corp. of
America v. State Bd. of Equalization (1998) 19 Cal.4th 1, 7, 78 Cal.Rptr.2d 1, 960 P.2d 1031
(Yamaha).) Adecco responds that, in contrast to statutory **128  language stating that the Division
of Occupational Health and Safety can comment on a settlement and requiring the court to give
these comments “appropriate weight” in PAGA suits alleging OSHA violations (§ 2699.3, subd.
(b)(4)), the language governing other PAGA settlements does not afford the LWDA the right to
comment. Adecco also argues that there would be no reversible error in any event because the
trial court heard and considered the LWDA's objections. We agree with Adecco's second assertion
and do not address its first. Here, the LWDA's objection to the scope of release hinged largely on
legal interpretation of PAGA and its administrative notice requirements. Heeding the command
that statutory interpretation is ultimately the responsibility of the *79  judicial branch (Yamaha,
supra, 19 Cal.4th at pp. 7–8, 78 Cal.Rptr.2d 1, 960 P.2d 1031), the trial court disagreed with the
LWDA's interpretation, but it heard and considered the LWDA's position. 12


12 We address the correctness of this interpretation, post, although Correa does not argue that
the language of the settlement must be styled such that Moniz released claims on behalf of the
LWDA, and the LWDA did not appeal. We accordingly do not address this LWDA objection.


[32] Next, PAGA does not provide that aggrieved employees must be heard on the approval of
PAGA settlements. Citing only Harvey v. Morgan Stanley Smith Barney LLC (N.D. Cal. Mar.
3, 2020, No. 18-cv-02835-WHO) 2020 WL 1031801, *12–*13, 2020 U.S. Dist. Lexis 37580,
*34–*36, Correa states that courts have “generally allowed and considered settlement objections
by PAGA agents.” However, as Adecco points out, Correa concedes that PAGA provides no
mechanism for aggrieved employees, including those pursuing PAGA lawsuits, to be heard in
objection to another PAGA settlement. This concession is dispositive, and we will not read
a requirement into a statute that does not appear therein. (See, e.g., Scottsdale Indemnity Co.
v. National Continental Ins. Co. (2014) 229 Cal.App.4th 1166, 1172, 177 Cal.Rptr.3d 648 [in
construing statutes, courts generally will not add words to the statutory language].) That the federal
district court in Harvey opted to consider the objections made by another PAGA plaintiff (while
at the same time recognizing she had no statutory right to object) does not change this. (Harvey,
at *11–*12, 2020 U.S. Dist. Lexis 37580 at *31–*34.)
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Correa advances numerous policy considerations for why PAGA representative plaintiffs from
other cases should be heard on PAGA settlements, including that such participation would help
prevent reverse auctions and would promote the fairness of PAGA settlements. Although PAGA
does not contain an express statutory mechanism for aggrieved employees pursuing representative
actions to object to a separate PAGA settlement, Adecco does not argue that the trial court lacked
inherent power to hear and consider such objections. Given the history of appellate litigation in
this case and in Doe, and especially since further proceedings will be required, as discussed in
Section III.D, post, we perceive no reason why the trial court should not hear Correa's objections
on remand. 13


13 We make no observations regarding the propriety of a trial court hearing objections from
aggrieved employees who have not brought PAGA representative actions.


C. The Trial Court's Alleged Lack of Authority/Jurisdiction


1. Release of Claims Not Listed in the PAGA Notice
Correa next argues that the settlement is invalid because it encompassed a release **129  of claims
that were not listed in Moniz's PAGA notice. Her argument *80  appears to have two components.
First, she contends that the trial court incorrectly ruled that Moniz's PAGA notice authorized Moniz
to act as the state's agent to seek civil penalties for the specified Labor Code violations with respect
to Associates. Second, as did the LWDA did below, Correa contends that because Moniz's PAGA
notice necessarily could not have included unknown or unlisted PAGA claims, Moniz was not
authorized under PAGA to act as the agent of the state to execute a release of such claims. In
other words, Correa contends that a PAGA plaintiff may release only the specific claims listed
in his or her PAGA notice as part of a PAGA settlement. After a brief review of PAGA's notice
requirements, we address each of these arguments below.


a. PAGA's Notice Requirement


[33]  [34] “As a condition of suit” under PAGA, an aggrieved employee must provide notice
to the employer and the state of the specific provisions of the Labor Code alleged to have been
violated, including “the facts and theories to support the alleged violation.” (§ 2699.3, subd. (a)(1)
(A); see id., subd. (c)(1)(A) [same]; Williams, supra, 3 Cal.5th at p. 545, 220 Cal.Rptr.3d 472, 398
P.3d 69.) The “evident purpose” of this notice requirement is to afford the LWDA the opportunity
to decide whether to allocate scarce resources to an investigation of the violations alleged and to
allow the employer to submit a response to the LWDA. (Williams, at pp. 545–546, 220 Cal.Rptr.3d
472, 398 P.3d 69.) PAGA's notice requirement demands more than bare allegations of Labor Code
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violations. (Brown v. Ralphs Grocery Co. (2018) 28 Cal.App.5th 824, 836, 239 Cal.Rptr.3d 519;
Alcantar v. Hobart Service (2015) 800 F.3d 1047, 1057.) What matters is that the notice provides
the LWDA and the employer adequate information about the alleged violations so that each may
respond in an informed manner. (Williams, at pp. 545–546, 220 Cal.Rptr.3d 472, 398 P.3d 69;
Alcantar, at p. 1057.)


b. Claims for Civil Penalties for Alleged Violations of Sections
232, 232.5, 432.5, 1102.5, and 1197.5(k) Against Associates


On the question of whether Moniz could sue for violations as to both Colleagues and Associates,
the trial court analyzed Moniz's PAGA notice and ruled, “Moniz has adequately exhausted her
administrative prerequisites to pursue a PAGA claim on behalf of Adecco full-time employees
(called Colleagues) and temporary employees (called Associates) for the time period February 1,
2016 to the present for allege[d] violations of Labor Code Sections 232, 1197.5(k), 232.5, 1102.5,
and 432.5, based upon ... Adecco allegedly requiring Colleagues and Associates to agree in writing
not to discuss or disclose their working conditions including salary, benefits, and compensation.”
Correa contests this ruling, ultimately arguing that the settlement is invalid because it resolves
PAGA claims for Adecco's alleged violations of *81  sections 232, 232.5, 432.5, 1102.5, and
1197.5(k) with respect to Associates when Moniz's PAGA notice was limited to Colleagues. We
find that Correa's challenge to the summary adjudication order fails on procedural and substantive
grounds.


[35] As a matter of procedure, Correa does not have standing to challenge the summary
adjudication order because it was favorable to the state. (See Marich v. MGM/UA
Telecommunications, Inc. (2003) 113 Cal.App.4th 415, 431, 7 Cal.Rptr.3d 60 [appellant could not
challenge favorable ruling below].) Correa counters that she can challenge this order on appeal
**130  because it “caused the State to be aggrieved, and Correa stands in the State's shoes.” But
the trial court's ruling allowed for a broader potential recovery of civil penalties for the LWDA.
Furthermore, the LWDA—whose interests Correa purports to represent—did not take issue with
this ruling, informing the court below, “The -- second of all, the language of the settlement
agreement was -- and I appreciate and understand the parties’ arguments and the Court pointing
out the issue of the colleagues versus the associates. That's not the issue that's the problem for
us.” (Italics added.) Correa thus lacks standing to challenge the summary adjudication ruling.


[36] Even assuming Correa had standing, her challenge to the court's summary adjudication ruling
also fails because the ruling was correct. Moniz began her PAGA notice by stating that she
would file a complaint for all current and former Adecco California employees, “including but
not limited to ‘Colleagues.’ ” The basis for the proposed lawsuit was that “Adecco maintained
and implemented unlawful limitations on the disclosure of information in violation of, inter alia,
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the California Labor Code.” Specifically set forth as an “example” of the unlawful limitations at
issue, Moniz stated that she signed an “Employment Agreement for Colleagues in California,”
and she believed all Colleagues were required to execute this form contract. She wrote that this
contract contained a non-disclosure provision essentially precluding Colleagues from divulging
“confidential information” without Adecco's written consent, including salary and benefits data as
well as non-public information and knowledge having “some commercial value.” Moniz then listed
the statutes violated by the required execution of the form agreements and explained why they
were violated. She concluded, “The aggrieved employees include all current and former Adecco
employees, including but not limited to Colleagues, who are or were subject to the policies set
forth above.” Moniz did not mention Associates in her PAGA notice by name, but she clearly set
forth her intent to sue on behalf of any Adecco employee subject to unlawful disclosure limitations
imposed through Adecco's form employment contracts, of which her form employment agreement
was an exemplar. And, again, the LWDA did not dispute the scope of Moniz's PAGA notice,
indicating that it *82  received notice sufficient under PAGA. The trial court therefore did not
err in ruling on summary adjudication that Moniz's PAGA notice covered both Colleagues and
Associates.


c. Release of Other Claims Not Listed in the PAGA Notice


[37] Correa next argues, as did the LWDA below, that the settlement release is invalid because
Moniz could not release any PAGA claim not listed in her PAGA notice, yet the release covers
“all known and unknown claims under PAGA ... that were or could have been pled based on the
allegations of the Complaint.” She contends that, because an aggrieved employee must give the
LWDA notice before suing, the content of that notice fixes the scope of his or her authority to
act for the state and sets an outer limit on the PAGA claims he or she is authorized to release
when settling the PAGA representative action. Adecco, on the other hand, defended the validity
of release below by representing that it released only PAGA claims that were or could have been
pled based on the primary rights at issue in the complaint, and such a release preserved Adecco's
res judicata defense. 14  The trial court rejected **131  the LWDA's argument that the settlement
release in this case was invalid because it extended beyond claims listed in Moniz's PAGA notice.
“The language of the Release itself is designed to specifically be limited to claims available under
PAGA only, and for such claims that might arise only from the factual allegations made by Plaintiff
in this case .... As the California Supreme Court held in Arias, the aggrieved employees who are not
named parties in this case are barred by collateral estoppel or res judicata from filing another PAGA
lawsuit arising from these same facts, upon entry of judgment on this Settlement. Accordingly, the
Release so providing is consistent with law ....”



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228329&pubNum=0004040&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Moniz v. Adecco USA, Inc., 72 Cal.App.5th 56 (2021)
287 Cal.Rptr.3d 107, 2021 Wage & Hour Cas.2d (BNA) 456,705...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 33


14 We express no view as to the validity of Adecco's view that the release merely preserves its
res judicata defense. As explained more fully below, issues relating to the application of the
res judicata doctrine and substantive reach of the release must be addressed by other courts.


[38]  [39]  [40]  [41]  [42]  [43]  [44]  [45]  [46] Although Correa's argument does not lack in
superficial appeal, the trial court was correct in finding that the release in this case was not invalid
because it purported to include PAGA claims not listed in Moniz's PAGA notice. That the doctrine
of res judicata applies to PAGA judgments informs this conclusion. (Arias, supra, 46 Cal.4th at p.
986, 95 Cal.Rptr.3d 588, 209 P.3d 923 [“with respect to the recovery of civil penalties, nonparty
employees as well as the government are bound by the judgment in an action brought under
[PAGA]”]; Robinson v. Southern Counties (2020) 53 Cal.App.5th 476, 482–483, 267 Cal.Rptr.3d
633 [claim preclusion prevented second PAGA representative action]; Magana v. Zara USA, Inc.
(9th Cir. 2021) 856 Fed.Appx. 83, 85–87 [claim preclusion did not bar second PAGA representative
suit with claim implicating different primary right].) Res judicata consists of claim and issue
preclusion. *83  (DKN Holdings LLC v. Faerber (2015) 61 Cal.4th 813, 824, 189 Cal.Rptr.3d
809, 352 P.3d 378 (DKN Holdings)); Guerrero v. Department of Corrections & Rehabilitation
(2018) 28 Cal.App.5th 1091, 1098, 239 Cal.Rptr.3d 726 (Guerrero).) Issue preclusion prohibits
the relitigation of issues argued and decided in a prior case. 15  (DKN Holdings, at p. 824, 189
Cal.Rptr.3d 809, 352 P.3d 378.) Claim preclusion prevents relitigation of the same “cause of
action,” defined under our primary rights doctrine as “the right to obtain redress for a harm
suffered, regardless of the specific remedy sought or the legal theory (common law or statutory)
advanced.” (Boeken v. Philip Morris USA, Inc. (2010) 48 Cal.4th 788, 798, 108 Cal.Rptr.3d 806,
230 P.3d 342.) 16  Claim preclusion extends to claims that were brought or could have been brought.
(Guerrero, at p. 1098, 239 Cal.Rptr.3d 726.) Taken together, PAGA's statutory scheme and the
principles of preclusion allow, or “authorize,” a PAGA plaintiff to bind the state to a judgment
through litigation that could extinguish PAGA claims that were not specifically listed in the PAGA
notice where those claims involve the same primary right litigated. Because a PAGA plaintiff is
authorized to settle a PAGA representative action with court approval (§ 2699, (l)(2)), it logically
follows that he or she is authorized to bind the state to a **132  settlement releasing claims
commensurate with those that would be barred by res judicata in a subsequent suit had the settling
suit been litigated to judgment by the state. 17  Thus, it was reasonable for the trial court to reject
the LWDA's argument in this case and approve the release language Adecco claimed was designed
to “preserve” its res judicata defense.


15 Issue preclusion applies “(1) after final adjudication (2) of an identical issue (3) actually
litigated and necessarily decided in the first suit and (4) asserted against one who was a party
in the first suit, or one in privity with that party.” (DKN Holdings, supra, 61 Cal.4th at p.
825, 189 Cal.Rptr.3d 809, 352 P.3d 378.)
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16 The application of claim preclusion requires (1) the same cause of action (2) between the
same parties (3) after a final judgment on the merits in the first suit. (DKN Holdings, supra,
61 Cal.4th at p. 824, 189 Cal.Rptr.3d 809, 352 P.3d 378.)


17 We do not rely on what Adecco incorrectly claims are the “binding” decisions in Villacres v.
ABM Indus. Inc. (2010) 189 Cal.App.4th 562, 117 Cal.Rptr.3d 398, and Shine v. Williams-
Sonoma, Inc. (2018) 23 Cal.App.5th 1070, 233 Cal.Rptr.3d 676, and we express no opinion
on the validity of those decisions. Those cases are not on point, as they did not address the
argument that a PAGA representative may only release PAGA claims listed in his or her
PAGA notice.


[47] Correa also relies on Iskanian for the proposition that a settlement release must be limited
to the claims listed in the PAGA notice because “a PAGA agent cannot waive PAGA claims
pre-dispute,” but Iskanian does not assist Correa. In Iskanian, the plaintiffs signed arbitration
agreements with PAGA representative action waivers as part of their employment, and their
employer later sought to use these waivers to prevent them from litigating representative PAGA
claims in any forum. (Iskanian, supra, 59 Cal.4th at pp. 360–361, 173 Cal.Rptr.3d 289, 327 P.3d
129.) Iskanian held that the agreements’ ban on bringing PAGA *84  actions in any forum violated
public policy. (Iskanian, at pp. 384–389, 173 Cal.Rptr.3d 289, 327 P.3d 129.) Iskanian teaches
that an individual employee cannot waive the right to bring a PAGA representative action in any
forum before any dispute arises because such waiver would interfere with California's public policy
to encourage the enforcement of the Labor Code through PAGA actions. (Julian v. Glenair, Inc.
(2017) 17 Cal.App.5th 853, 867, 225 Cal.Rptr.3d 798.) A release by a PAGA representative in a
court-approved settlement of a PAGA representative action does not hinder the enforcement of the
Labor Code in the way that concerned the Iskanian court.


[48] We emphasize that we are not addressing the preclusive effect of any settlement in this case on
Doe or any other litigation, nor could we. “The preclusive effect of a prior judgment is determined
by the court in which it is asserted, not the court that rendered it.” (Fireside Bank Cases (2010)
187 Cal.App.4th 1120, 1131, 115 Cal.Rptr.3d 80.) We similarly express no view as to the merits
of Adecco's claim that the release here does no more than preserve its res judicata defense under
the primary rights doctrine. It is for future courts to decide the preclusive effect of any judgment
in this case. (Ibid.) We simply reject Correa's argument that the release in this case was invalid
because it purported to extend beyond a release of claims listed in Moniz's PAGA notice. 18


18 As noted, the settlement includes Moniz's release of her individual claims under Business
and Professions Code section 17200, section 1833 of title 18 of the United States Code, and
section 240.21F of title 17 of the Code of Federal Regulations. Although the record does
not reflect its precise terms, Moniz also previously settled certain individual claims against
Adecco. As the issue is not and cannot be presented in this appeal, we also express no opinion
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on whether res judicata would bar a subsequent suit by Moniz asserting individual claims
seeking remedies other than civil penalties.


2. Release of “Unpled Claims”
[49] Correa next argues that the settlement is invalid because it releases “unpled claims,” and a
PAGA representative does not adequately represent the state in doing so. She does not elaborate on
what she means by “unpled claims” in her opening **133  brief, but her reliance on Trotsky v. Los
Angeles Fed. Sav. & Loan Assn. (1975) 48 Cal.App.3d 134, 121 Cal.Rptr. 637 (Trotsky), suggests
that she means to address the alleged “unpled” claims for civil penalties for alleged violations of
sections 232, 232.5, 432.5, 1102.5, and 1197.5(k) suffered by Associates. We reject this argument
because Trotsky is distinguishable.


In Trotsky, the complaint challenged the validity of three provisions contained in a form of
trust deed and sought damages for moneys collected under these provisions. (Trotsky, supra, 48
Cal.App.3d at p. 140, 121 Cal.Rptr. 637.) Plaintiffs’ *85  second amended complaint withdrew any
challenge to the second of the three deed of trust provisions, and another plaintiff filed a separate
class action regarding that provision. (Id. at p. 141, 121 Cal.Rptr. 637.) The Trotsky parties settled
the class action in an agreement that released the defendant from liability relating to all three deed
of trust provisions. The appellate court reversed the settlement approval, finding that the settlement
was outside the scope of the amended complaint, plaintiffs could not settle the claims of a class
of plaintiffs they did not represent, and they could not provide adequate representation for a claim
they did not allege and did not share with the class. (Id. at pp. 148–149, 121 Cal.Rptr. 637.) The
court noted that, although courts have concluded they have the power to approve the inclusion
of additional claims in a settlement, broad releases should be avoided in class actions. (Id. at p.
148, 121 Cal.Rptr. 637.) “Any attempt to include in a class settlement terms which are outside the
scope of the operative complaint should be closely scrutinized by the trial court to determine if the
plaintiff genuinely contests those issues and adequately represents the class.” (Ibid.) The appellate
court was also concerned because the parties failed to disclose the other class action to the court.
(Id. at pp. 148–150, 121 Cal.Rptr. 637.)


Unlike in Trotsky, the complaint here was sufficiently broad to include the alleged violations
committed against Associates. Moniz alleged that she brought the action “on behalf of herself
and other similarly situated individuals who have worked for [Adecco].” Her allegation that
she challenged the “policy and practice of compelling employees to execute an ‘Employment
Agreement for Colleagues in California’ (‘Form Employment Agreement’) containing an unlawful
non-disclosure provision as a condition of their employment” may suggest a narrow challenge
based on a single agreement. But Moniz also alleged that, “On information and belief, Adecco has
continuously required its California employees to accept the terms of substantially the same Form
Employment Agreement as a condition of their employment since December 21, 2007.” And,
while she recounted being required to sign the “Form Employment Agreement” that she attached
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to her complaint and alleged this conduct violated the Labor Code, she also broadly alleged, “[o]n
information and belief, [Adecco's] conduct has been substantially the same at all relevant times
throughout the state of California.” By suing for those “who have worked for Adecco” and alleging
that employees had to accept the terms of form employment agreements that were “substantially
the same” as the one attached to the complaint, the complaint extended to other form employment
agreements signed by Adecco employees, including Associates. Therefore, even assuming the
legal principles at issue in Trotsky are *86  applicable to this PAGA action, we are unpersuaded
by Correa's argument that Moniz is an inadequate representative with respect to alleged **134
“unpled claims.” 19


19 We note that this is not a class action like Trotsky, and PAGA does not subject a PAGA
plaintiff or his or her counsel to scrutiny with respect to the ability to represent a class.
(Williams, supra, 3 Cal.5th at pp. 546–547 & fn. 4, 220 Cal.Rptr.3d 472, 398 P.3d 69; Kim,
supra, 9 Cal.5th at p. 87, 259 Cal.Rptr.3d 769, 459 P.3d 1123.) Nonetheless, a different form
of adequacy of representation is implicated by aspects of the settlement in this case, as we
discuss, post.


3. Due Process Challenge
Invoking procedural due process, Correa contends that the trial court could not approve a release
of PAGA or other claims that belong to nonparty aggrieved employees because the court lacked
personal jurisdiction over these nonparties. In so arguing, Correa repeats the LWDA's objection in
the trial court that “to the extent that [the settlement] purports to release the aggrieved employees’
claims,” it was void for lack of personal jurisdiction. For the same reason, Correa contends that
the trial court could not approve a settlement waiving rights under Civil Code section 1542 for
nonparty aggrieved employees. Correa's argument assumes that the settlement releases non-PAGA
claims and that PAGA claims belong to nonparty aggrieved employees. Both assumptions are
incorrect.


[50] First, the released claims do not include nonparty employees’ individual claims. The parties’
May 2019 settlement purported to release claims beyond PAGA by releasing claims of aggrieved
employees under other federal and state laws, but the trial court required the parties to narrow the
scope of the release. Thus, as the trial court acknowledged, the redefined “released claims” are
“any and all known and unknown claims under the PAGA against the Released Parties that were or
could have been pled based on the factual allegations of the Complaint.” The trial court similarly
found that the Civil Code section 1542 waiver applied to the “respective released claims,” and was
limited to PAGA claims. The court did not err in so ruling.


[51]  [52] Second, to the extent Correa suggests that due process prevents a PAGA settlement
from including a release of PAGA claims because those claims belong to nonparty aggrieved
employees, our Supreme Court has instructed otherwise. (Williams, supra, 3 Cal.5th at p. 547,
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fn. 4, 220 Cal.Rptr.3d 472, 398 P.3d 69 [“absent employees do not own a personal claim for
PAGA civil penalties”]; Amalgamated Transit Union, Local 1756, AFL-CIO v. Superior Court
(2009) 46 Cal.4th 993, 1003, 95 Cal.Rptr.3d 605, 209 P.3d 937 [an aggrieved employee cannot
assign a PAGA claim because the employee does not own an assignable interest].) And nonparty
employees’ personal claims for relief are not at stake in a PAGA representative action. (Iskanian,
supra, 59 Cal.4th at p. 381, 173 Cal.Rptr.3d 289, 327 P.3d 129.)


*87  D. Settlement Fairness
Correa's final challenge is to the fairness of the settlement itself. She identifies the following
alleged settlement deficiencies, which she contends show that the trial court abused its discretion
in approving the settlement: (1) the parties did not provide sufficient information to support the
settlement “discount,” and the court abused its discretion in deciding the settlement amount was
fair; (2) the trial court ignored evidence of collusion; and (3) the settlement allocation of the
aggrieved employees’ share of civil penalties was unjustified and unfair. We find that Correa's
third argument has merit and warrants **135  reversal, so we decline to address the other two
arguments.


[53]  [54]  [55] We agree with Correa that the settlement's allocation of shares of civil penalties
to Colleagues that are fifteen times greater than the shares allocated to Associates does not seem to
have been justified below and may be contrary to PAGA's purposes. A “ ‘[PAGA representative]
action to recover civil penalties “is fundamentally a law enforcement action designed to protect
the public and not to benefit private parties.” ’ ” (Iskanian, supra, 59 Cal.4th at p. 381, 173
Cal.Rptr.3d 289, 327 P.3d 129.) PAGA's allocation of a 25 percent share of civil penalties does not
go disproportionately to the PAGA plaintiff and instead must be shared by all aggrieved employees.
(Moorer v. Noble L.A. Events, Inc. (2019) 32 Cal.App.5th 736, 742–743, 244 Cal.Rptr.3d 219
[affirming order denying request for entry of a default judgment where PAGA plaintiff refused to
comply with order to distribute 25 percent of the civil penalties to 23 aggrieved employees on a pro
rata basis]; see Iskanian, supra, 59 Cal.4th at p. 382, 173 Cal.Rptr.3d 289, 327 P.3d 129 [a PAGA
representative action “conforms to the[ ] traditional criteria” for bringing a qui tam action, “except
that a portion of the penalty goes not only to the citizen bringing the suit but to all employees
affected by the Labor Code violation”]; Williams, supra, 3 Cal.5th at p. 545, 220 Cal.Rptr.3d 472,
398 P.3d 69 [PAGA “deputiz[es] employees harmed by labor violations to sue on behalf of the
state and collect penalties, to be shared with the state and other affected employees”].)


Here, the record does not reveal any basis for the disproportionate allocation of civil penalties
amongst Colleagues and Associates. There were 61,634 aggrieved employees, consisting of 542
Colleagues and 61,092 Associates. In estimating the potential recovery in the case to evaluate
the fairness of the settlement, the trial court assumed one violation of sections 232, 232.5, 432.5,
and 1197.5(k) per employee given that employees signed the allegedly offending employment
agreements once. On appeal, Adecco maintains that the trial court reasonably focused “on potential
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penalties calculated on a per-employee basis” rather than a per-pay period basis. Assuming a
“realistic maximum” recovery of $100 for each of the four violations as the trial court did,
each aggrieved employee would receive $100 (§ 2699, subds. (f)(2) & (i)). But the settlement
allocated 88 percent of the aggrieved employees’ *88  share of the civil penalties to Associates
and 12 percent to Colleagues, and, given the number of aggrieved employees in each group, each
Associate was to receive $10.27 whereas each Colleague was to receive $157.92. 20


20 The trial court expressed doubt regarding Moniz's recovery on the section 1102.5 claim.
“Plaintiff also alleged a claim under Section 1102.5, which prohibits an employer from
preventing, barring, or retaliating against an employee who is a whistleblower to government
agencies and regulators. Subsection f thereof states: ‘In addition to other penalties, an
employer that is a corporation or limited liability company is liable for a civil penalty
not exceeding ten thousand dollars ($10,000) for each violation of this section.’ ‘Not to
exceed’ means that it could be as little as $1. No evidence is presented that anyone was
actually prevented or impeded from an attempt to be a whistleblower. Accordingly it is highly
unlikely that $10,000, or multiples of $10,000, in civil penalties would be [assessed] against
Defendants for any allege[d] violation of Section 1102.5.”


Importantly, this uneven allocation was not addressed in the trial court's order or at the hearings
on the final proposed settlement, and respondents did not address it in their briefing on appeal.
At oral argument, respondents stated that the allocation **136  was justified by the strength of
the Colleagues’ claims versus the Associates’ claims. Adecco also argued that the trial court's
consideration of the fairness of the disparate allocation is demonstrated by its broad statement,
“The settling parties have also set forth facts—and issues for which there is a lack of established
case law—demonstrating the risks of proceeding to trial and difficulties of proof.” Moniz, however,
conceded at oral argument that the trial court focused on the overall settlement amount and the
state's recovery, not on the allocation of civil penalties between Associates and Colleagues. The
record supports Moniz's concession. In her motion for settlement approval, Moniz noted that there
were substantive differences in the contract provisions, but she concluded, “Adecco has continually
disputed that either of these provisions violate the California Labor Code, and Plaintiff faced
significant risks associated with proving that either agreement violated the statutory provisions
at issue.”


Moniz and Adecco did not directly address the reasons for the difference in the allocation between
Colleagues and Associates in their briefing below. Further, the only discussion of the allocation of
civil penalties between Colleagues and Associates that we have found occurred at the initial May
2019 settlement approval hearing as follows: “[The Court]: Okay. And the division between the
people that were the full time versus the part time, giving a greater bulk to the part-time people, is
that because there's so many of them? [Moniz's Counsel]: Yes, Your Honor.” This dialogue does
not support Adecco's position at oral argument that the trial court considered the fairness of the
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allocation between Colleagues and Associates in light of the purportedly greater strength of the
Colleagues’ claims. We therefore cannot infer, as Adecco suggests, that the analysis set forth in
the trial court's approval order necessarily indicates that the court assessed the allocation and *89
concluded it was fair. As such, we find that the trial court abused its discretion in approving the
settlement. 21


21 In light of our disposition, we do not address Correa's challenge to the trial court's ruling
that she was not entitled to attorney fees and an incentive award or her argument that the
settlement must be invalidated because there was no “meeting of the minds.”


[56]  [57] In reaching our conclusion, we are mindful that adequate representation is required to
bind certain nonparties to a judgment under preclusion principles. As our high court has explained,
in “ ‘certain limited circumstances,’ ” a nonparty may be bound by a judgment because she was “
‘adequately represented by someone with the same interests who [wa]s a party’ ” to the suit. (Taylor
v. Sturgell (2008) 553 U.S. 880, 894–895, 128 S.Ct. 2161, 171 L.Ed.2d 155.) These circumstances
include representative suits brought on a nonparty's behalf by an agent or proxy, such as this PAGA
action. (Arias, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923; Taylor v. Sturgell,
at pp. 894–895, 128 S.Ct. 2161; Rest.2d Judgments, § 41.) In review and approval of a proposed
settlement under section 2699, subd. (l)(2), a trial court thus must scrutinize whether, in resolving
the action, a PAGA plaintiff has adequately represented the state's interests, and hence the public
interest. The unsubstantiated and disproportionate allocation of civil penalties between Associates
and Colleagues provides sufficient cause for us to question the scrutiny applied here and remand
the matter.


DISPOSITION


The judgment is reversed.


WE CONCUR:


POLLAK, P. J.


STREETER, J.


All Citations


72 Cal.App.5th 56, 287 Cal.Rptr.3d 107, 2021 Wage & Hour Cas.2d (BNA) 456,705, 21 Cal. Daily
Op. Serv. 12,062, 2021 Daily Journal D.A.R. 12,339



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016292755&pubNum=0000780&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_780_894&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_894

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016292755&pubNum=0000780&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_780_894&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_894

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228329&pubNum=0004040&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_4040_986&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_986

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016292755&pubNum=0000780&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_780_894&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_894

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016292755&pubNum=0000780&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RP&fi=co_pp_sp_780_894&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_894

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0291285803&pubNum=0101581&originatingDoc=I04b13570524b11ec946db9923828695f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699&originatingDoc=I04b13570524b11ec946db9923828695f&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_79100000d22b1

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0224460601&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0487254401&originatingDoc=I04b13570524b11ec946db9923828695f&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Moniz v. Adecco USA, Inc., 72 Cal.App.5th 56 (2021)
287 Cal.Rptr.3d 107, 2021 Wage & Hour Cas.2d (BNA) 456,705...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 40


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.





		Return to brief (Ctrl+W)

		Moniz v. Adecco USA, Inc., (2021) 72 Cal.App.5th 56






Muller v. Robinson, 174 Cal.App.2d 511 (1959)
345 P.2d 25


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


174 Cal.App.2d 511, 345 P.2d 25


LELAH MULLER, Respondent,
v.


OTIS ROBINSON et al., Defendants; WILLIAM MULLER, Intervener and Appellant.


Civ. No. 18377.
District Court of Appeal, First District, Division 1, California.


Oct. 19, 1959.


HEADNOTES


(1a, 1b)
Appeal and Error § 37--Decisions Appealable--Joinder of Parties.
An order denying an application to be joined as a necessary party defendant is nonappealable, and
an attempted appeal from such an order must be dismissed.


(2)
Parties § 30--Bringing in New Parties--By Order of Court.
Ordinarily, Code Civ. Proc., § 389, relating to the bringing into an action of indispensable or
conditionally necessary parties, is invoked by an existing party, but an omitted party may himself
seek an order of court joining him as a party.


See Cal.Jur.2d, Parties, § 34 et seq.; Am.Jur., Parties, §§ 85, 86.


(3a, 3b)
Trial § 5--Consolidation of Actions.
It was not an abuse of discretion to deny a motion for consolidation of actions where the parties
in each action were different, the issues were different, *512  and the action to which the
consolidation was desired was not at issue.


See Cal.Jur.2d, Trial, § 5; Am.Jur., Trial, § 53 et seq.


(4)
Trial § 5--Consolidation of Actions.
Whether separate actions shall be consolidated for trial is within the trial court's discretion, and its
exercise will not be interfered with on appeal.
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(5)
Parties § 18--Intervention--Right to Intervene.
The right to intervene is purely statutory, and not absolute, but may be permitted by leave of court
when the petitioner shows facts that satisfy the code requirements.


(6)
Parties § 20--Intervention--Right to Intervene.
The right to intervene broadly granted by the code has been strictly limited by decisions defining
“interest,” it being required that the interest referred to be in the matter in litigation and of such
direct or immediate character that the intervener will either gain or lose by the direct legal operation
and effect of the judgment.


(7)
Parties § 20--Intervention--Right to Intervene.
The person seeking intervention must ordinarily show an interest under the existing pleadings and
issues, and will not be allowed to come in on a claim that enlarges the issues and changes the
nature of the main proceeding.


(8)
Parties § 17--Intervention--Hearing.
If the court is in doubt as to the propriety of a proposed intervention, it may order a hearing on
notice.


(9)
Parties § 20--Intervention--Right to Intervene.
The court properly denied a motion to intervene in an action to quiet title where it had before it
a decision in a former case between the intervener and plaintiff wherein the title to the realty in
question, as between intervener and plaintiff, was litigated to conclusion, thus making it appear
that intervener had no interest in the matter in litigation of such a direct and immediate character
as to justify intervention.


SUMMARY


APPEAL from orders of the Superior Court of San Mateo County denying motions to consolidate
and to intervene. Wayne R. Millington and Edmund Scott, Judges. Affirmed.


COUNSEL
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William Muller, in pro. per., for Appellant.
Charles Reagh for Respondent.


WAGLER, J. pro tem. *


* Assigned by Chairman of Judicial Council.


From three unsuccessful attempts to interject himself into the instant action, William Muller,
plaintiff's former husband, in propria persona, has appealed. He also appeals from an order denying
“inspection and copying” of an alleged deposition and other documents. Since *513  appellant
was never a party to the action the foundation for his motion to inspect was entirely lacking and
because the order denying same is nonappealable (Code Civ. Proc., § 963) it will not be discussed.


The instant action (San Mateo County No. 79309) to quiet title to certain realty was commenced
by Lelah Muller against Otis Robinson, Edward Danner, Jr., Dan Brodie, and Rebecca Arnov, on
March 5, 1958.


On April 16, 1958, appellant appeared before the Honorable Edmund Scott and made an ex parte
request to be joined as a party defendant in said action. In support of said ex parte application
he presented an affidavit alleging in substance: that he was not named a party defendant therein;
that he has an equitable interest in a portion of the realty described in plaintiff's complaint; is
a necessary party defendant; and that Lelah Muller claims under a false and fraudulent color of
title more fully set forth in the complaint of William Muller in action Number 75225, which is
incorporated by reference.


On the same date he filed a notice of motion to consolidate the two actions. This motion was based
upon appellant's affidavit wherein it is alleged that he is the plaintiff in said action Number 75225,
which action seeks to quiet title to the same realty involved in the instant action; and that plaintiff
Lelah Muller is a named defendant in said action Number 75225. These motions were denied on
April 22, 1958.


Two days later appellant filed a notice of motion for leave to intervene herein. This motion
was based upon appellant's affidavit consisting of nine pages and upon a verified complaint in
intervention. The proposed complaint coupled with other documents which appellant incorporates
therein by reference *  would cover upwards of five hundred pages.


* Documents incorporated by reference include a 53-page complaint in San Mateo County
action Number 75225, together with numerous other pleadings therein. The complaint in
action Number 75225 in turn incorporates by reference the records in three other San Mateo
County actions involving similar issues: Numbers 58211, 60068 and 60465; also the briefs
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on appeal in civil appeals Numbers 16709, 16755 and 16756, reported in 141 Cal.App.2d
722 [297 P.2d 789].


Omitting argumentative, irrelevant, querulous, and scandalous allegations, the affidavit and
proposed complaint allege that appellant is the owner of a 1/6 undivided equitable interest in the
real property described in the complaint in the instant action (this is the same property referred
to in action Number 75225, in 141 Cal.App.2d 722 [297 P.2d 789] and in *514  148 Cal.App.2d
157 [306 P.2d 593]); that Lelah Muller claims an adverse interest therein which is based in part
on a “false and fraudulent deed” which was stolen by “trick and device” and was used as the basis
of action Number 58211 (141 Cal.App.2d 722 [297 P.2d 789]); that Lelah Muller “procured a
purported default judgment against this intervener without the service of summons and complaint
upon him”; that said judgment “stands as a cloud” upon intervener's title; that there is now pending
an action to set aside said judgment “which said action #75,225 ... is in the pleading stages.” The
proposed complaint concludes with a prayer for the cancellation of the aforementioned deed and
annulment of the aforementioned judgment.


Before the latter motion came on for hearing appellant filed an affidavit pursuant to section 170.6
of the Code of Civil Procedure alleging the prejudice of the Honorable Edmund Scott. The motion
to intervene together with another motion to consolidate (made orally) was therefore heard by the
Honorable Wayne R. Millington. Each motion was denied by the latter on June 2, 1958.


From each of the adverse rulings above mentioned an appeal has been taken. Appellant has filed
briefs totalling 57 pages, raising some 23 alleged points of law, none of which appear to have
any merit.


(1a) Appellant's first attempt to interject himself into the instant action was by ex parte application
to have himself joined as a necessary party defendant under the provisions of Code of Civil
Procedure, section 389. ( 2) “Ordinarily, C.C.P. 389 is invoked by an existing party, but an omitted
party may himself seek an order of court joining him as a party.” (2 Witkin, California Procedure, p.
1088.) Such a procedure was upheld in Crofton v. Young, 48 Cal.App.2d 452 [119 P.2d 1003]. ( 1b)
However, since the order denying appellant's application is nonappealable (2 Witkin, California
Procedure, p. 1067; Bank of California v. Superior Court, 16 Cal.2d 516, 526 [106 P.2d 879];
Morrow v. Superior Court, 9 Cal.App.2d 16, 27 [48 P.2d 188, 50 P.2d 66]), the appeal from this
order should be dismissed.


(3a) His next attempt was by motion in the instant action (to which he was not a party) to have it
consolidated with action Number 75225 on file in the same court and in which he as plaintiff was
seeking to set aside a decree rendered in action Number 58211 (affirmed on appeal in Muller v.
Muller, 141 Cal.App.2d 722 [297 P.2d 789]). This decree quieted title *515  to the real property
in question in respondent herein against all claims of appellant.
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(4) Whether separate actions shall be consolidated for trial is a matter within the discretion of
the trial court. And a trial court's discretion in this as in other discretionary matters will not be
interfered with on appeal. (McArthur v. Shaffer, 59 Cal.App.2d 724, 727 [139 P.2d 959].) ( 3b)
Appellant's motion to consolidate was denied only after his application to be made a party had
been acted upon. At this time there would appear to be no basis whatever for consolidation. The
parties in each action were different; the issues were different; and the record shows that action
Number 75225 was not at issue. Under such circumstances the denial of the motion was, of course,
not an abuse of discretion (see Beaudreau v. Allen, 102 Cal.App.2d 552 [227 P.2d 896]; Peters v.
Binnard, 219 Cal. 141 [25 P.2d 834]).


Appellant's final attempt to enter the instant action was by petition for leave to intervene. This
right is governed by section 387 of the Code of Civil Procedure which reads in part as follows: “At
any time before trial, any person, who has an interest in the matter in litigation, or in the success
of either of the parties, or an interest against both, may intervene in the action or proceeding.”


(5) The right to intervene, however, “is purely statutory, and by no means absolute, but may be
permitted by leave of court when the petitioner shows facts that satisfy the requirements of the
code.” (37 Cal.Jur.2d 385.) ( 6) “The right broadly granted by the code has, however, been strictly
limited by the decisions defining 'interest,' a word that is of crucial significance and that has a
definite legal meaning in intervention proceedings. The interest referred to must be in the matter in
litigation and of such a direct or immediate character that the intervener will either gain or lose by
the direct legal operation and effect of the judgment.” (37 Cal.Jur.2d 386, 389.) ( 7) “The person
seeking intervention must ordinarily show an interest under the existing pleadings and issues, and
will not be allowed to come in on a claim which enlarges the issues and changes the nature of the
main proceeding.” (2 Witkin, California Procedure, p. 1096.) ( 8) “If the court is in doubt as to the
propriety of the proposed intervention, it may order a hearing on notice. ...” (2 Witkin, California
Procedure, p. 1091.) This was the procedure followed in the instant case.


(9) When the motion came on for hearing the record states *516  that “the file in #75,225 (which
includes as exhibits papers on #58,211) was introduced in evidence and presented to the Court in
support of opposition to motion to intervene.” Thus the court had before it our decision in Muller
v. Muller, 141 Cal.App.2d 722 [297 P.2d 789], wherein the title to the real property in question,
as between William and Lelah Muller, was litigated to conclusion. The record before the trial
court also disclosed that after several attempts to set aside Lelah Muller's decree quieting title in
action Number 58211 and after the filing of numerous actions in equity seeking to accomplish the
same result, Lelah Muller's decree remained in full force and effect. Under such circumstances
the court was amply justified in concluding that appellant did not have an interest in the matter in
litigation of such a direct and immediate character as to justify his intervention. To have permitted
appellant to intervene would not only have greatly enlarged the issues but no doubt would have
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completely changed the nature of the main action. These facts too would require the trial court
to deny appellant's requests.


The orders denying the motions to consolidate and to intervene are affirmed. The purported appeals
from the other orders are dismissed.


Bray, P. J., and Tobriner, J., concurred.
A petition for a rehearing was denied November 6, 1959, and appellant's petition for a hearing by
the Supreme Court was denied December 16, 1959. *517
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Synopsis
Background: Customer brought class action suit against insurer, alleging that its sale of certain
annuities to elderly customers violated Racketeer Influenced and Corrupt Organizations Act
(RICO), fiduciary duty, and California statutes. The United States District Court for the Central
District of California, Christina A. Snyder, J., issued order barring insurer and its attorneys from
proceeding with settlement negotiations in parallel litigation in federal and state courts. Insurer
appealed.


Holdings: The Court of Appeals, Fernandez, J., held that:


[1] order was in substance an injunction and thus appealable;


[2] district court's pronouncement that it would not enforce order did not moot controversy;


[3] order was tantamount to staying those proceedings, even though it was directed solely to insurer
and its attorneys;


[4] order was not authorized under All Writs Act; and


[5] order violated Anti-Injunction Act to extent it enjoined parallel state proceedings.
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Reversed.


Procedural Posture(s): On Appeal.


West Headnotes (16)


[1] Federal Courts Injunction
District court order granting an injunction pursuant to the All Writs Act is reviewed for
an abuse of discretion.


7 Cases that cite this headnote


[2] Federal Courts Jurisdiction
Whether an injunction may issue under the Anti–Injunction Act is a question of law
reviewed de novo. 28 U.S.C.A. § 2283.


1 Cases that cite this headnote


[3] Federal Courts Injunction
Decision to issue an injunction that comes within an exception to the Anti–Injunction Act
is reviewed for an abuse of discretion. 28 U.S.C.A. § 2283.


2 Cases that cite this headnote


[4] Federal Courts Injunction
District court order is in substantial effect an “injunction,” within federal court's
jurisdiction over interlocutory appeals from such relief, if it: (1) has the practical effect of
the grant or denial of an injunction; (2) has serious, perhaps irreparable consequences; and
(3) is an order that can be effectively challenged only by immediate appeal. 28 U.S.C.A.
§ 1292(a)(1).


5 Cases that cite this headnote


[5] Courts Restraining Particular Proceedings
Federal Courts Compromise and settlement
Federal Courts Injunction
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Order that was not denominated as an injunction, but barred defendant from discussing
settlement in parallel class litigation also involving sale of its annuities to elderly
customers, was in substance an injunction and thus immediately appealable as
interlocutory order granting, continuing, modifying, refusing or dissolving injunctions. 28
U.S.C.A. § 1292(a)(1).


8 Cases that cite this headnote


[6] Federal Courts Rights and interests at stake
Federal Courts Inception and duration of dispute;  recurrence;  “capable of
repetition yet evading review”
Issue becomes moot when no controversy remains, or where the parties have no real
interest in the outcome as far as the law is concerned.


2 Cases that cite this headnote


[7] Federal Courts Particular cases
Dispute over propriety of injunction barring defendant from proceeding with potentially
overlapping class action litigation in other federal courts was not mooted, so as to deprive
Court of Appeals of jurisdiction over appeal from its issuance, when district court indicated
that it would not enforce the order but did not withdraw it. 28 U.S.C.A. § 1292(a)(1).


1 Cases that cite this headnote


[8] Courts Injunction by United States Court Against Proceedings in State Court
Prohibition of Anti-Injunction Act cannot be evaded by addressing the order to the parties
or prohibiting utilization of the results of a completed state proceeding. 28 U.S.C.A. §
2283.


2 Cases that cite this headnote


[9] Courts Restraining Particular Proceedings
Ordering defendant and its attorneys not to proceed with settlements efforts in other,
potentially overlapping class action suits in state and federal court was tantamount to
staying those proceedings for purpose of determining propriety of order.


9 Cases that cite this headnote
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[10] Courts Restraining Particular Proceedings
District court order that had effect of enjoining parallel class action suits by barring
defendant from conducting settlement negotiations in those cases was not authorized by
All Writs Act, providing district court with authority to issue writs appropriate in aid of its
jurisdiction and agreeable to usages and principles of law, particularly where no settlement
was pending in enjoining court. 28 U.S.C.A. § 1651(a).


19 Cases that cite this headnote


[11] Courts Injunction by United States Court Against Proceedings in State Court
The authority conferred upon federal courts by the All Writs Act is restricted by the
Anti–Injunction Act, which is designed to preclude unseemly interference with state court
proceedings. 28 U.S.C.A. §§ 1651, 2283.


7 Cases that cite this headnote


[12] Courts Injunction by United States Court Against Proceedings in State Court
Term, “proceedings in a State court,” within prohibition in Anti-Injunction Act against
grant of injunction enjoining state proceedings, is comprehensive and includes all steps
taken or which may be taken in the state court, including settlement proceedings and
mediation proceedings. 28 U.S.C.A. § 2283.


12 Cases that cite this headnote


[13] Courts Injunction by United States Court Against Proceedings in State Court
Any federal court injunction against state court proceedings otherwise proper under
general equitable principles must be based on one of the specific statutory exceptions to
Anti-Injunction Act. 28 U.S.C.A. § 2283.


16 Cases that cite this headnote


[14] Courts Injunction by United States Court Against Proceedings in State Court
Any doubts under Anti-Injunction Act as to the propriety of a federal injunction against
state court proceedings should be resolved in favor of permitting the state courts to proceed
in an orderly fashion to finally determine the controversy. 28 U.S.C.A. § 2283.


11 Cases that cite this headnote
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[15] Courts Injunction by United States Court Against Proceedings in State Court
Necessary-in-aid-of-jurisdiction exception to Anti-Injunction Act applies to in rem
proceedings where the federal court has jurisdiction over the res and the state court
proceedings might interfere with that. 28 U.S.C.A. § 2283.


37 Cases that cite this headnote


[16] Courts Restraining Particular Proceedings
Necessary-in-aid-of-jurisdiction exception to Anti-Injunction Act did not apply to permit
district court to interfere with parallel in personam class action litigation in state court,
merely because state actions might be concluded before federal proceeding or might have
some effect on proceeding, at least where federal litigation was not advanced, discovery
was not complete, no class settlement was imminent, and there was no evidence of
collusive procedures. 28 U.S.C.A. § 2283.


34 Cases that cite this headnote


Attorneys and Law Firms


*1093  Thomas J. Nolan, Skadden, Arps, Slate, Meagher & Flom LLP, Los Angeles, CA; Sonia
Escobio O'Donnell, Jorden Burt, LLP, Miami, FL, for the defendant-appellant.


Francis J. Balint, Jr., Bonnett, Fairbourn, Friedman & Balint, PC, Phoenix, AZ, for the plaintiff-
appellee.


Appeal from the United States District Court for the Central District of California; Christina A.
Snyder, District Judge, Presiding. D.C. No. CV–05–06838–CAS.


Before: HARRY PREGERSON, D.W. NELSON, and FERDINAND F. FERNANDEZ, Circuit
Judges.


Opinion


FERNANDEZ, Circuit Judge:


Vida F. Negrete filed this class action lawsuit against Allianz Life Insurance Company of North
America. Allianz appeals *1094  a district court order that effectively prevents it from proceeding
with any settlement negotiations on similar class action claims raised in any federal or state
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court without first obtaining permission from Negrete's Co–Lead Counsel, 1  and from finalizing a
settlement in any other court “that resolves, in whole or in part, the claims brought in [the Negrete]
action,” without first obtaining the district court's approval. We reverse.


1 Co–Lead Counsel are Bonnett, Fairbourn, Friedman & Balint, PC, and Coughlin, Stoia,
Geller, Rudman & Robbins, LLP. Hereafter, they will be referred to collectively as Negrete
Counsel.


BACKGROUND


On September 21, 2005, Vida F. Negrete filed a class action lawsuit against Allianz, an insurance
corporation, in which she challenged the sale of Allianz's fixed deferred annuities. Negrete, acting
as conservator for Everett E. Ow, alleges that Ow was “sold an unsuitable financial product”
because the maturity date exceeded his life expectancy and restricted his access to principal without
surrender charges. The complaint asserted claims for violations of the Racketeer Influenced and
Corrupt Organizations Act, 18 U.S.C. §§ 1961–1968 (“RICO”), breach of fiduciary duty, aiding
and abetting breach of fiduciary duty, unjust enrichment, and violation of California statutes. 2


2 A very similar case, Healey v. Allianz Life Insurance Co. of North America, Case No. CV–
058908, was filed in the same district court shortly after Negrete and similar orders were
issued in both cases. However, only the order in Negrete is before us at this time.


In November 2006, the district court certified a nationwide class on the RICO claims only
and a California-purchaser-only class as to the California statutory claims. The district court's
certification order on the RICO claims covered all Allianz's deferred annuities purchased by
individuals aged 65 or older within the applicable statutes of limitations. 3  This was not the only
action against Allianz regarding its sales of annuities; several similar cases have been filed in
various federal and state courts.


3 In certifying the class, the district court carved out the nationwide class certified in Castello
v. Allianz Life Insurance Co. of North America, MC03–20405 (Minn.Dist.Ct.), hereafter
described in more detail.


Iorio v. Asset Marketing Inc., No. 05–CV–00633 (S.D.Cal.) was filed in March 2005, in the
United States District Court, Southern District of California, on behalf of a California class which
purchased certain “bonus” annuity products. In July 2006, the district court in Iorio issued an order
certifying a plaintiff's class. That class partially overlaps the Negrete class.
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Mooney v. Allianz Life Insurance Co. of North America, No. 06–CV–00545 was filed on February
9, 2006, in the United States District Court, District of Minnesota. Plaintiffs in that case sought to
represent a nationwide class asserting claims under Minnesota's Prevention of Consumer Fraud Act
and unjust enrichment. On May 10, 2007, the court certified a nationwide class of all purchasers
of “bonus” annuities. Negrete contends that many of the annuity transactions at issue in Mooney
overlap those in Negrete.


Castello v. Allianz Life Insurance Co. of North America, Civ. No. MC03–20405 (Minn.Dist.Ct.)
is a certified nation wide class action that was filed on December 22, 2003, in the Fourth Judicial
District Court, State of Minnesota. The Castello class is comprised of individuals who purchased
Allianz's “cash bonus” annuities.


Finally, on January 7, 2007, the Minnesota Attorney General filed an action, State of Minnesota
v. Allianz Life  *1095  Insurance Co. of North America, Civ. No. 07–581 (Minn.Dist.Ct.), in the
Fourth Judicial District Court, State of Minnesota (The AG Action ). The AG Action seeks relief
under Minnesota law on behalf of Minnesota residents who purchased Allianz's fixed deferred
annuity products. That class may also partially overlap the Negrete class.


On February 28, 2007, the parties in Castello participated in a hearing in which the court asked
the parties to address settlement issues. Allianz indicated that it would be willing to engage in
mediation discussions only if the discussions included possible settlement of Mooney and The
AG Action. The parties in Castello, The AG Action and Mooney were amenable to that settlement
plan, and on March 13, 2007, they met with a mediator to commence settlement discussions.
Negrete Counsel was neither informed of nor included in that mediation session, but learned of the
proceedings from a third party. Believing that settlement negotiations in Mooney could “possibly
extend to and extinguish the claims of the class in Negrete,” and that Allianz might be engaged in
a collusive reverse auction, Negrete Counsel contacted Allianz and requested assurances that:


any settlement negotiations or mediation in the referenced cases will not address
any of the claims or damages asserted on behalf of the Negrete class, that
any proposed settlement reached as a result of those negotiations will not
compromise, impair, prejudice or affect the claims of the Negrete class members,
and that any proposed settlement class will expressly exclude all members of
the Negrete class.


Allianz declined to provide those assurances. Negrete then commenced the proceedings that led
to this appeal. She sought an ex parte order prohibiting Allianz from:
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settling, attempting to settle, negotiating, compromising, or releasing any claims,
causes of action, or damages relating to any Allianz deferred annuity purchased
by any Class Member in the Negrete/Healey matter during the relevant Class
Period, in any other forum, including but not limited to, the Mooney matter,
without the express approval of this Court and participation of Court appointed
Co–Lead Counsel in the Negrete/Healey matter.


Allianz opposed the ex parte application.


On March 19, 2007, the district court, without holding a hearing, issued an order nominally denying
the application because it was “not authorized by the All Writs Act.” How ever, the court went
on to order:


Any discussions of a settlement that would affect any claims brought in this
litigation, other than claims of an individual plaintiff or class member, must
be conducted or authorized by plaintiffs' Co–Lead Counsel. Any proposed
settlement that resolves, in whole or in part, the claims brought in this action
shall first be subject to review and approval by the Court in this litigation.


Allianz appealed that order on April 18, 2007.


At a September 10, 2007, status conference, the district court ordered Negrete and Allianz to
commence mediation. The court also indicated that it did not then intend to enforce the March 19
order as to the other federal cases because it would be inappropriate to interfere with the dockets
of the other judges. The court also suggested that it might be inclined to rescind the order, but it did
not do so. Later on, during a September 24, 2007, status conference, the district court stated that it
had conferred with the judges presiding over the Mooney and Iorio cases and it “expressed clearly
to both of them that [the court] did not intend for any order *1096  that [it] entered to any way
impede their ability to go forward and set settlement conferences.” Again, the court did not lift its
own order or even state that Negrete Counsel were not to play a part in those other proceedings.
Subsequently, on October 29, 2007, the district court reaffirmed that it was “not going to seek
to enforce an order to prevent [Allianz] from attempting to settle” the other district court cases.
Again, it did not rescind its own order. Finally, on November 27, 2007, the district court indicated
that mediation was proceeding in Mooney; it did not, however, mention its own order at that point.
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Allianz, which is still bound by the district court's order, has continued with this appeal.


STANDARDS OF REVIEW


[1]  We review a district court order granting an injunction pursuant to the All Writs Act for an
abuse of discretion. Brother Records, Inc. v. Jardine, 432 F.3d 939, 942 (9th Cir.2005). A district
court abuses its discretion in issuing a preliminary injunction if its decision is based on either an
erroneous legal standard or clearly erroneous factual findings, or if the injunction is overbroad.
Clear Channel Outdoor Inc. v. City of Los Angeles, 340 F.3d 810, 813 (9th Cir.2003). “A district
court's decision is based on an erroneous legal standard if: ‘(1) the court did not employ the
appropriate legal standards that govern the issuance of a preliminary injunction; or (2) in applying
the appropriate standards, the court misapprehended the law with respect to the underlying issues
in the litigation.’ ” Id.


[2]  [3]  “Whether an injunction may issue under the Anti–Injunction Act is a question of law
reviewed de novo.” G.C. & K.B. Invs., Inc. v. Wilson, 326 F.3d 1096, 1106 (9th Cir.2003).
“However, the decision to issue an injunction that comes within an exception to the [Anti–
Injunction] Act is reviewed for an abuse of discretion.” California v. Randtron, 284 F.3d 969, 974
(9th Cir.2002).


“[C]hallenges to an injunction ... pursuant to Fed.R.Civ.P. 65(d) are reviewed de novo.” Premier
Commc'ns Network, Inc. v. Fuentes, 880 F.2d 1096, 1100 (9th Cir.1989).


JURISDICTION


At the threshold, we are met with Negrete's claim that we lack jurisdiction over the district court's
order because it was not an injunction and because, even if it was, the issue is now moot. We
disagree.


We recognize that, in general, our jurisdiction extends only to final district court decisions. See 28
U.S.C. § 1291; Dependable Highway Express, Inc. v. Navigators Ins. Co., 498 F.3d 1059, 1063
(9th Cir.2007); Alsea Valley Alliance v. Dep't of Commerce, 358 F.3d 1181, 1184 (9th Cir.2004).
Nevertheless, a major exception to that rule is for “[i]nterlocutory orders ... granting, continuing,
modifying, refusing or dissolving injunctions.” 28 U.S.C. § 1292(a)(1); see also Plata v. Davis,
329 F.3d 1101, 1106 (9th Cir.2003). That may not seem to dispose of Negrete's challenge because
the district court did not denominate its order as an injunction 4  and even *1097  denied Negrete's
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request for a temporary restraining order. But looks can be deceiving. We cannot content ourselves
with the surface, but must expiscate further.


4 In fact, the district court did not even follow the provisions of the federal rules regarding
injunctive orders. See Fed.R.Civ.P. 52(a)(2), 65(d); Fed. Trade Comm'n v. Enforma Natural
Prods., Inc., 362 F.3d 1204, 1216 (9th Cir.2004); Fed. Election Comm'n v. Furgatch, 869
F.2d 1256, 1262 (9th Cir.1989). Allianz assigns that as another reason to reverse. However,
as demonstrated in this opinion, we can fully understand the facts and the law in this instance
without more formal findings and conclusions, and, therefore, we need not remand for further
explication of those by the district court. See LGS Architects, Inc. v. Concordia Homes of
Nev., 434 F.3d 1150, 1155 (9th Cir.2006).


[4]  Simply put, we are not bound by what a district court chooses to call an order, or even by
a failure to give an order a particular name. We, instead, “ ‘look to[the order's] substantial effect
rather than its terminology.’ ” Orange County, Cal. Airport Hotel Assocs. v. Hongkong & Shanghai
Banking Corp. Ltd., 52 F.3d 821, 825 (9th Cir.1995). That does not mean that we take an expansive
view of 28 U.S.C. § 1292(a)(1). Id. It does mean, however, that in deciding whether an appeal
is proper, we will ask: “(1) does the order have the practical effect of the grant or denial of an
injunction; (2) does the order have serious, perhaps irreparable consequences; and (3) is the order
one that can be effectively challenged only by immediate appeal?” Thompson v. Enomoto, 815
F.2d 1323, 1326–27 (9th Cir.1987); see also Carson v. Am. Brands, Inc., 450 U.S. 79, 83–84, 101
S.Ct. 993, 996–97, 67 L.Ed.2d 59 (1981); Plata, 329 F.3d at 1106. Reviewing the order at hand,
we must answer all of those questions in the affirmative.


[5]  The order enjoins Allianz from even discussing settlements in other cases that could affect
any claims in this litigation, without obtaining the permission of its opponent in this litigation
or allowing its opponent to actually conduct the discussions; it further precludes any proposed
settlement of other cases without the approval of this district court. In practical effect, it was an
injunction. 5  The consequences of the order are serious to say the least—none of the other cases
in which Allianz is, or may be, involved can be settled by or in the other courts in which they are
located absent permission of Negrete Counsel and the court in this case. And, of course, the order
can only be challenged by immediate appeal because if Allianz awaits the final determination of
this case, the damage to prompt proceedings in other cases will have already been done. A decision
by us months or years after that cannot repair the damage.


5 The order was directed at a party—Allianz. It was, clearly, enforceable by contempt. And,
it was designed to protect the relief sought by Negrete by assuring that no other settlement
in any other case could affect that relief. See Orange County, 52 F.3d at 825.


Nor does Negrete's attempt to characterize the order as nothing more than a scheduling order
change our analysis. That is just another inventive label with no real substance. The order does
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not set forth a mere pretrial procedure, 6  or merely prescribe the conduct of the parties while they
await trial. 7  As already explained, the order effectively precludes Allianz from proceeding in
other actions brought against it in other courts. In fact, the district court recognized as much when
it declared that it did not presently intend to enforce the order as to certain other federal actions
because it did not wish to interfere with the other judges' handling of the progress of those actions
at that time.


6 See Switz. Cheese Ass'n, Inc. v. E. Horne's Mkt., Inc., 385 U.S. 23, 25, 87 S.Ct. 193, 195, 17
L.Ed.2d 23 (1966) (denial of summary judgment order).


7 See Abernathy v. S. Cal. Edison, 885 F.2d 525, 528 (9th Cir.1989) (arbitration order).


[6]  Negrete seizes on those statements by the district court in suggesting a final reason that we lack
jurisdiction—mootness. We recognize that an issue becomes moot when no controversy remains, 8


or where the parties have no real interest in the outcome as far as the law is concerned. *1098  9


But that surely does not decide this case. This is not even a case where an order has been withdrawn
so that it has no continuing effect but the parties are still contending over whether it could be, or
would be, reimposed at a later time. See, e.g., Adarand Constructors, Inc. v. Slater, 528 U.S. 216,
221–22, 120 S.Ct. 722, 725, 145 L.Ed.2d 650 (2000) (per curiam); Deakins v. Monaghan, 484
U.S. 193, 199–200, 108 S.Ct. 523, 528, 98 L.Ed.2d 529 (1988).


8 See Arizonans for Official English v. Arizona, 520 U.S. 43, 67, 117 S.Ct. 1055, 1068, 137
L.Ed.2d 170 (1997).


9 See City of Erie v. Pap's A.M., 529 U.S. 277, 287, 120 S.Ct. 1382, 1390, 146 L.Ed.2d 265
(2000).


[7]  Here, the district court has never withdrawn its order, even though it recognized withdrawal
as a possibility and even though Allianz asked it do so. Rather, the court has merely indicated that
it will not now enforce the order regarding certain other federal cases because those courts have
indicated that they wish to proceed and the district court is not inclined to interfere with them. We
see no basis for determining that the controversy is over, that Allianz is not still affected, or that
no effective relief will be granted if we reverse the district court's decision. Again, the mere fact
that the district court has not seen fit to withdraw the order itself indicates that it still considers the
order to be viable and enforceable against Allianz.


Therefore, we have jurisdiction over this appeal.



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966131602&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_195&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_195

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966131602&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_195&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_195

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989126881&pubNum=350&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_350_528&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_528

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000029733&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_725&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_725

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000029733&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_725&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_725

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988007128&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_528&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_528

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988007128&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_528&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_528

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997060684&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_1068&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1068

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997060684&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_1068&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1068

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000086187&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_1390&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1390

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000086187&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_1390&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1390





Negrete v. Allianz Life Ins. Co. of North America, 523 F.3d 1091 (2008)
RICO Bus.Disp.Guide 11,480, 08 Cal. Daily Op. Serv. 5059...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


DISCUSSION


Allianz argues that the injunction in question was not proper under the All Writs Act, 10  and,
even if it was, it was barred by the Anti–Injunction Act 11  as far as state court proceedings are
concerned. Both of those arguments depend on a determination that the injunction was directed
against proceedings in other courts. Plainly it was.


10 28 U.S.C. § 1651.


11 28 U.S.C. § 2283.


[8]  [9]  Here, again, the mere form of the injunction does not describe its true reach. In form, it
is directed to Allianz and Allianz's attorneys. In substance, it interferes with proceedings in other
courts. As the Supreme Court stated in a case where a district court directed an injunction at a
party but, in effect, stayed proceedings in a state court: “It is settled that the prohibition of § 2283
cannot be evaded by addressing the order to the parties or prohibiting utilization of the results of
a completed state proceeding.” Atl. Coast Line R.R. Co. v. Bhd. of Locomotive Eng'rs, 398 U.S.
281, 287, 90 S.Ct. 1739, 1743, 26 L.Ed.2d 234 (1970). And, in response to an argument that the
Anti–Injunction Act did not apply “because the district court order enjoins [a party] rather than the
Tennessee proceeding itself” we replied that “[o]rdering the parties not to proceed is tantamount to
enjoining the proceedings.” Bennett v. Medtronic, Inc., 285 F.3d 801, 805 (9th Cir.2002). The same
is true here, and, while the cited cases apply to the Anti Injunction Act, the principle is perfectly
general. It applies to the All Writs Act as well, for it is the restraint on other court proceedings
that is problematic.


With that said, the specific issues can now be considered.


A. The All Writs Act
[10]  The All Writs Act provides that: “The Supreme Court and all courts established by Act
of Congress may issue all writs necessary or appropriate in aid of their respective jurisdictions
and agreeable to the usages and principles of law.” 28 U.S.C. § 1651(a). That is a broad, but
not unlimited, grant of authority to federal courts, including the district court. As we *1099
have already noted, we review the district court's decision for an abuse of discretion. See Brother
Records, Inc., 432 F.3d at 942. We are constrained to find that there was abuse here.


Much of what has been said in the Anti–Injunction Act area regarding state court cases, an area we
discuss in part B of this opinion, applies here as well, and there is precious little authority dealing
with injunctions directed by a district court to a court of equal dignity—another federal district



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1651&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS2283&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS2283&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134239&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_1743&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1743

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134239&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_1743&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1743

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002210834&pubNum=506&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_506_805&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_805

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS1651&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007908357&pubNum=506&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_506_942&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_942

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007908357&pubNum=506&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_506_942&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_942





Negrete v. Allianz Life Ins. Co. of North America, 523 F.3d 1091 (2008)
RICO Bus.Disp.Guide 11,480, 08 Cal. Daily Op. Serv. 5059...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


court. A recent decision of the Third Circuit Court of Appeals says it all. There, a district court
had enjoined proceedings in another district court. See Grider v. Keystone Health Plan Cent., Inc.,
500 F.3d 322, 326–27 (3d Cir.2007). The court of appeals commented on the fact that injunctions
of that nature directed at another district court, as opposed to a state court, are not typical. Id. at
328. Indeed, they appear to be rarae aves; like us, the Third Circuit did not find any other appellate
decisions on point. 12  It said:


12 It did find one district court case. See In re Managed Care Litig., 236 F.Supp.2d 1336
(S.D.Fla.2002).


Indeed, the lack of cases in which the All Writs Act has been used to enjoin settlement efforts in
another federal court is telling. It is clear that the Act is generally used to prohibit activities in
another court that threaten to undermine a pending settlement in the enjoining court. When the
Act has been used to block settlement efforts in another court, it is typically because a party was
deliberately using that forum to circumvent a pending settlement agreement in the enjoining
court.
Id. at 330 (citations omitted). The court then concluded:


Based on the limited precedent in this area, there does not appear to be any
basis for the injunction in this case. Although significant resources have been
invested in [this] litigation to this point, there is simply no support for the
proposition that a court may enjoin parties from participating in or reaching
a bona fide settlement in another federal court that may dispose of claims
before it—particularly when there is no pending settlement in the enjoining
court and the other federal court is ... charged with attempting to reach a global
settlement.


Id. at 331 (footnote omitted).
We agree with that assessment and find that it has even more bite here. No settlement was directly
in prospect in this case, and it could not, therefore, be said that a settlement was being circumvented
or co-opted. 13  More than that, there were no facts before the district court that supported the notion
that some kind of collusion was afoot. Negrete Counsel floated out the specter of a reverse auction,
but brought forth no facts to give that eidolon more substance. A reverse auction is said to occur
when “the defendant in a series of class actions picks the most ineffectual class lawyers to negotiate
a settlement with in the hope that the district court will approve a weak settlement that will preclude
other claims against the defendant.” Reynolds v. Beneficial Nat'l Bank, 288 F.3d 277, 282 (7th
Cir.2002). It has an odor of mendacity about it. Even supposing that would be enough to justify an
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injunction of one district court by another one, there is no evidence of underhanded activity in this
case. That being so, if Negrete's argument were accepted, the *1100  “reverse auction argument
would lead to the conclusion that no settlement could ever occur in the circumstances of parallel or
multiple class actions—none of the competing cases could settle without being accused by another
of participating in a collusive reverse auction.” Rutter & Wilbanks Corp. v. Shell Oil Co., 314 F.3d
1180, 1189 (10th Cir.2002) (internal quotation marks omitted).


13 Incidentally, the mere fact that some other court might complete its proceedings before the
district court was able to complete the proceedings in this case does not justify an injunction.
See Vendo Co. v. Lektro–Vend Corp., 433 U.S. 623, 641–42, 97 S.Ct. 2881, 2893, 53 L.Ed.2d
1009 (1977).


In short, the district court's order must be set aside. There simply was no proper support for the
district court's enjoining of proceedings in other courts.


B. Anti–Injunction Act
The district court's error in issuing the injunction was exacerbated by its reaching proceedings
pending in the courts of Minnesota, and having the potential of reaching proceedings in other state
courts, if any are filed. That caused a further clash of jurisdictions that must be resolved.


[11]  [12]  The authority conferred upon federal courts by the All Writs Act is restricted by
the Anti–Injunction Act, which is designed to preclude unseemly interference with state court
proceedings. It declares that: “A court of the United States may not grant an injunction to stay
proceedings in a State court except as expressly authorized by Act of Congress, or where necessary
in aid of its jurisdiction, or to protect or effectuate its judgments.” 28 U.S.C. § 2283. Therefore,
unless one of the exceptions applies, the district court erred when it issued the injunction in question
here. 14


14 The phrase “proceedings in a State court” is, as the Supreme Court has said, “comprehensive.
It includes all steps taken or which may be taken in the state court....” Hill v. Martin, 296
U.S. 393, 403, 56 S.Ct. 278, 282–83, 80 L.Ed. 293 (1935). Particularly in this day and age,
that includes settlement proceedings, mediation proceedings, and the like.


[13]  [14]  At the outset, it is important to note that the Anti–Injunction Act restriction is based
upon considerations of federalism and speaks to a question of high public policy. It is not a minor
revetment to be easily overcome; it is a fortress which may only be penetrated through the portals
that Congress has made available. 15  As the Supreme Court has explained:



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002796640&pubNum=506&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_506_1189&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1189

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002796640&pubNum=506&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_506_1189&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1189

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118848&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_2893&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2893

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118848&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_2893&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2893

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS2283&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1935124406&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_282&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_282

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1935124406&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_282&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_282





Negrete v. Allianz Life Ins. Co. of North America, 523 F.3d 1091 (2008)
RICO Bus.Disp.Guide 11,480, 08 Cal. Daily Op. Serv. 5059...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 15


15 There are a couple of narrow exceptions to this categorical statement, of course. See Leiter
Minerals, Inc. v. United States, 352 U.S. 220, 225–26, 77 S.Ct. 287, 290–91, 1 L.Ed.2d 267
(1957); see also Baines v. City of Danville, 337 F.2d 579, 593–94 (4th Cir.1964) (en banc),
aff'd, Baines v. City of Danville, 384 U.S. 890, 86 S.Ct. 1915, 16 L.Ed.2d 996 (1966) (per
curiam). Neither applies here.


On its face the present [Anti–Injunction] Act is an absolute prohibition against enjoining state
court proceedings, unless the injunction falls within one of three specifically defined exceptions.
The respondents here have intimated that the Act only establishes a “principle of comity,”
not a binding rule on the power of the federal courts. The argument implies that in certain
circumstances a federal court may enjoin state court proceedings even if that action cannot be
justified by any of the three exceptions. We cannot accept any such contention. In 1955 when
this Court interpreted this statute, it stated: “This is not a statute conveying a broad general
policy for appropriate ad hoc application. Legislative policy is here expressed in a clear-cut
prohibition qualified only by specifically defined exceptions.” Since that time Congress has
not seen fit to amend the statute and we therefore adhere to that position and hold that any
injunction against state court proceedings otherwise proper under general equitable principles
must be based on one of the specific statutory exceptions to § 2283 if it is to be upheld. Moreover
since the *1101  statutory prohibition against such injunctions in part rests on the fundamental
constitutional independence of the States and their courts, the exceptions should not be enlarged
by loose statutory construction. Proceedings in state courts should normally be allowed to
continue unimpaired by intervention of the lower federal courts, with relief from error, if any,
through the state appellate courts and ultimately this Court.
Atl. Coast Line, 398 U.S. at 286–87, 90 S.Ct. at 1743 (citations omitted); see also United States
v. Alpine Land & Reservoir Co., 174 F.3d 1007, 1014 (9th Cir.1999); Alton Box Bd. Co. v.
Esprit de Corp., 682 F.2d 1267, 1271 (9th Cir.1982). And, as the Supreme Court further stated,
“[a]ny doubts as to the propriety of a federal injunction against state court proceedings should
be resolved in favor of permitting the state courts to proceed in an orderly fashion to finally
determine the controversy.” Atl. Coast Line, 398 U.S. at 297, 90 S.Ct. at 1748.


But is there an exception for this piece of class action litigation? Neither party contends that there
is, or might be, an exception founded on an express authorization by Congress (there is no such
authorization) or upon a need to protect or effectuate a judgment of the district court (there is no
such judgment). That leaves the question of whether an injunction was necessary in aid of the
district court's jurisdiction. See 28 U.S.C. § 2283.


[15]  [16]  In general, the necessary-in-aid-of-jurisdiction exception applies to in rem proceedings
where the federal court has jurisdiction over the res and the state court proceedings might interfere
with that. See Vendo Co., 433 U.S. at 641–42, 97 S.Ct. at 2893. But that principle does not authorize
interference with parallel in personam state actions merely because the state courts might reach
a conclusion before the district court does. The Court has said that there are times when “some



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957120308&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_290&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_290

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957120308&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_290&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_290

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957120308&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_290&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_290

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1964115574&pubNum=350&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_350_593&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_593

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966204966&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS2283&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134239&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_1743&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1743

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999096509&pubNum=506&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_506_1014&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1014

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999096509&pubNum=506&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_506_1014&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1014

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982118279&pubNum=350&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_350_1271&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1271

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982118279&pubNum=350&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_350_1271&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1271

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1970134239&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_1748&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_1748

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=28USCAS2283&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977118848&pubNum=708&originatingDoc=I395b64f9161811dd8dba9deb08599717&refType=RP&fi=co_pp_sp_708_2893&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_708_2893





Negrete v. Allianz Life Ins. Co. of North America, 523 F.3d 1091 (2008)
RICO Bus.Disp.Guide 11,480, 08 Cal. Daily Op. Serv. 5059...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 16


federal injunctive relief may be necessary to prevent a state court from so interfering with a federal
court's consideration or disposition of a case as to seriously impair the federal court's flexibility
and authority to decide that case.” Atl. Coast Line, 398 U.S. at 295, 90 S.Ct. at 1747. But, even
then, the Court went on to point out that in the case before it “the state and federal courts had
concurrent jurisdiction ..., and neither court was free to prevent either party from simultaneously
pursuing claims in both courts.” Id.; see also Kline v. Burke Constr. Co., 260 U.S. 226, 230, 43
S.Ct. 79, 81, 67 L.Ed. 226 (1922); Sandpiper Vill. Condo. Ass'n, Inc. v. La.-Pac. Corp., 428 F.3d
831, 844 (9th Cir.2005); Bennett, 285 F.3d at 806.


Nothing in this case changed that alchemy. In this proceeding, as in others, the mere fact that
the actions of a state court might have some effect on the federal proceedings does not justify
interference. As the Second Circuit has pointed out:


Any time parallel state and federal actions are proceeding against the same defendant, it is
conceivable that occurrences in the state action will cause delay in the federal action, by
provoking motion practice in federal court regarding the effects of state-court rulings, or simply
by diverting the attention of the defendant. Such a rule [a rule that would allow an injunction
to avoid delay] would in effect create an additional exception to the Anti–Injunction Act for
circumstances where a federal court finds it convenient to enjoin related state proceedings
—an approach contrary to the Supreme Court's direction that we construe doubts about the
permissibility of an injunction “in favor of permitting the state courts to proceed in an orderly
fashion to finally determine the controversy.”


*1102  Ret. Sys. of Ala. v. J.P. Morgan Chase & Co., 386 F.3d 419, 430 (2d Cir.2004). And the mere
fact that a state court may reach a conclusion that differs from what a federal court would prefer
does not change the result. See Royal Ins. Co. of Am. v. Quinn–L Capital Corp., 960 F.2d 1286,
1298 (5th Cir.1992). We see nothing in this case that would militate for a different determination
here.


Courts have held that the existence of advanced federal in personam litigation may, in some
instances, permit an injunction in aid of jurisdiction. That is a fairly common theme. 16  See In
re Diet Drugs Prods. Liab. Litig., 282 F.3d 220, 239 (3d Cir.2002) (MDL class action where
class provisionally certified and settlement preliminarily approved); Hanlon v. Chrysler Corp.,
150 F.3d 1011, 1018, 1024–25 (9th Cir.1998) (class action settlement preliminarily approved and
state court action would opt out a whole subclass); Winkler v. Eli Lilly & Co., 101 F.3d 1196,
1201–03 (7th Cir.1996) (MDL case where a state proceeding would overturn the effect of a district
court discovery order); Battle v. Liberty Nat'l Life Ins. Co., 877 F.2d 877, 880–81 (11th Cir.1989)
(class action case had reached judgment stage and state court litigation would interfere with
administration of post-judgment proceedings); In re Baldwin–United Corp., 770 F.2d 328, 337–38
(2d Cir.1985) (MDL class action where class certified, settlement agreements reached, and only
district court approval of those remained); Carlough v. Amchem Prods., Inc., 10 F.3d 189, 195,
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202–04 (3d Cir.1993) (class action where settlement imminent); Swann v. Charlotte–Mecklenburg
Bd. of Educ., 501 F.2d 383, 383–84 (4th Cir.1974) (per curiam) (class action case had reached
judgment and state court litigation would interfere with carrying out the terms of that judgment).


16 As the ensuing citations indicate, that has often arisen in multidistrict litigation (MDL) cases,
which the case at hand is not.


But in less advanced cases, courts have been more chary about issuing injunctions, as, indeed,
they should have been. For example, the Third Circuit has confronted an MDL action case where a
state court was entertaining a settlement of a class action covering a class of General Motors truck
owners, who alleged defective placement of fuel tanks, at the same time as an MDL class action
on the same subject was before the district court. In re Gen. Motors Corp. Pick–Up Truck Fuel
Tank Prods. Liab. Litig., 134 F.3d 133, 137 (3d Cir.1998). The court of appeals pointed out that no
settlement had yet been approved by the MDL court, no provisional settlement was in hand, and no
conditional class certification was extant. Id. at 144–45. Therefore, the state court proceeding was
not the kind of interference that could justify an injunction. The Second Circuit reached the same
result in a similar, but more advanced, piece of litigation. There the district court was handling an
MDL securities class action arising out of the collapse of WorldCom. See Ret. Sys., 386 F.3d at
421. The district court enjoined class action proceedings in an Alabama court arising out of the
same collapse. Id. at 423. That case had been moving toward trial, and the district court enjoined
it from proceeding until after there was a trial in the federal class action. Id. No class settlement
in the MDL case was imminent, but the injunction was issued on the basis that district court trial
dates should be protected. Id. at 428–29. The court of appeals declared that the district court “has
no interest—no interest that can be vindicated by the exercise of the federal injunction power—
in being the first court to hold a trial on the merits.” *1103  Id. at 429. It, therefore, overturned
the injunction. Id. at 431; see also Zurich Am. Ins. Co. v. Superior Court, 326 F.3d 816, 826 (7th
Cir.2003) (reversing grant of injunction where proceedings insufficiently advanced).


Here, none of the considerations that have induced courts to issue injunctions despite the strictures
of the Anti–Injunction Act was present. This was not an MDL case; discovery was not complete;
no class settlement was imminent, in fact, as far as the record shows no serious settlement
progress had been made; and, finally, there was no evidence of collusive procedures, reverse
auction or otherwise, even assuming that the existence of those would justify an injunction of state
proceedings. 17


17 We need not decide whether reverse auction evidence would justify an injunction of state
court proceedings, as opposed to leaving correction up to the usual appellate processes. See
Parsons Steel, Inc. v. First Ala. Bank, 474 U.S. 518, 525, 106 S.Ct. 768, 772–73, 88 L.Ed.2d
877 (1986); Atl. Coast Line, 398 U.S. at 287, 90 S.Ct. at 1743.
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CONCLUSION


The district court was troubled by the fact that settlements in other courts might draw the fangs
from at least a portion of the class action case that it was then considering. Perhaps they will. But
in this instance it was improper for the district court to react by issuing an injunction against other
federal and state court proceedings.


Rather, the district court must live with the vicissitudes and consequences of our elegantly messy
federal system. The restrictions inherent in the All Writs Act and explicit in the Anti–Injunction
Act have helped to concinnate the elements of our national polity; this is not the time to disrupt
the harmony.


REVERSED.


All Citations


523 F.3d 1091, RICO Bus.Disp.Guide 11,480, 08 Cal. Daily Op. Serv. 5059, 2008 Daily Journal
D.A.R. 6186
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178 Cal.App.3d 90, 223 Cal.Rptr. 609


NORTHERN CALIFORNIA PSYCHIATRIC SOCIETY et al., Plaintiffs and Respondents,
v.


CITY OF BERKELEY, Defendant and Appellant; COALITION
TO STOP ELECTROSHOCK, Movant and Appellant.


No. A026125.
Court of Appeal, First District, Division 3, California.


Feb 28, 1986.


SUMMARY


After the City of Berkeley adopted an ordinance prohibiting electroconvulsive therapy (ECT, or
electric shock treatment) within its city limits, plaintiffs, a national association of psychiatric
hospitals, national, state, and local psychiatric professional associations, and a local psychiatrist,
sought declaratory relief that the ordinance was invalid as in conflict with state regulation of such
treatment. An organization which had proposed the ban sought to intervene, which was denied, and
the trial court issued a preliminary injunction against enforcement of the ban. Plaintiffs' motion
for summary judgment invalidating the ordinance was granted by the trial court. (Superior Court
of Alameda County, No. 566778-3, Winton McKibben, Judge.)


The Court of Appeal affirmed, holding that the state had clearly manifested its intention to preempt
the field of regulating ECT through extensive legislation, that the ordinance conflicted with this
legislative scheme, that enforcement of the Berkeley ordinance would deprive both doctors and
patients of important rights of access to such treatment where it was indicated under the careful
guidelines expressed in state statutes, and that the request of the local group to intervene was
untimely and therefore properly denied. (Opinion by White, P. J., with Scott and Merrill, JJ.,
concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Healing Arts and Institutions § 1--Hospitals, Mental Institutions, and Nursing Homes--Regulation
of Electroconvulsive Therapy--State Laws.
Recognizing both the intrusive and possibly hazardous character of electroconvulsive therapy
(ECT), the Legislature has enacted *91  detailed legislation (Welf. & Inst. Code, § 5000 et seq.)
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extensively regulating the administration of ECT, and requiring stringent safeguards to insure that
psychiatric patients have the right to refuse ECT. The statutes require a patient's voluntary written
informed consent, or that of a responsible relative if the patient is incompetent, and provide for a
noticed hearing to determine the patient's capacity if it is questioned. The purpose of the legislation
is to protect the rights of mentally disturbed persons, promote prompt individualized care, end
inappropriate, involuntary commitment of mentally disordered, developmentally disabled, and
chronically alcoholic persons, and eliminate legal disabilities.


(2)
Summary Judgment § 4--Propriety--As Determined by Character of Action-- Conflicts Between
State and Local Law--Questions of Law.
The resolution of issues involving preemption of a municipal ordinance by preexisting state law
and the constitutionality of such an ordinance turns entirely on questions of law for which summary
judgment procedure is appropriate.


(3)
Municipalities § 46--Ordinances, Bylaws, and Resolutions-- Constitutional Authority--Local
Powers.
Cal. Const., art. XI, provides that chartered cities may make and enforce all ordinances and
regulations in respect to municipal affairs, subject only to restrictions and limitations provided for
in city charters and general laws. Pursuant to this power, a city or county may make and enforce
within its limits all local, police, sanitary, and other ordinances and regulations not in conflict with
general laws.


(4)
Municipalities § 55--Ordinances, Bylaws, and Resolutions--Validity-- Conflict With Statutes or
Charter--What Constitutes Conflict--Duplication, Contradiction, Entry of Occupied Field.
Local legislation in conflict with general law is void. Conflicts exist if the ordinance duplicates,
contradicts, or enters an area fully occupied by general law, either expressly or by legislative
implication. If the subject matter has been fully occupied by the state, there is no room for
supplementary or complementary local legislation, even if the subject is otherwise one properly
characterized as a municipal affair. If an ordinance does not deal strictly with municipal affairs,
it is a matter subject to general state laws and must be declared unconstitutional if it contradicts
state law or enters a field fully occupied by state law.


(5)
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Municipalities § 55--Ordinances, Bylaws, and Resolutions--Validity-- Conflict With Statutes or
Charter--Constitutional Definition-- *92  Duties of Courts to Determine Municipal Nature of
Subject Matter.
Because Cal. Const., art. XI, fails to define “municipal affairs,” it is necessary for the courts to
decide, as a matter of law on a case-by-case basis, whether the subject matter of a municipal
ordinance is of local or statewide concern.


(6a, 6b)
Municipalities § 55--Ordinances, Bylaws, and Resolutions-- Validity--Conflict With Statutes or
Charter--Resolution of Doubt--Municipal Nature of Subject Matter.
A city has no power to legislate upon matters which are not of a local nature. When there is a
doubt as to whether an attempted regulation relates to a municipal or to a state matter, or if it
be the mixed concern of both, the doubt must be resolved in favor of the legislative authority of
the state. Accordingly, in an action by a psychiatrist and several psychiatric associations against
a city for declaratory relief invalidating a municipal ban on electroconvulsive therapy, the trial
court properly granted summary judgment in favor of plaintiffs. Nothing about the administration
of such treatment made it a purely local or municipal affair, and resolution in favor of statewide
uniformity required that the ordinance be found void for duplicating, conflicting with, or entering
into an area fully occupied by state law.


(7)
Municipalities § 55--Ordinances, Bylaws, and Resolutions--Validity-- Conflict With Statutes or
Charter--Balancing Test--Municipal Nature of Subject Matter.
The significant issue in determining whether local regulation by municipalities should be
permitted depends upon a balancing of two conflicting interests: first, the needs of local
governments to meet the special needs of their communities; and second, the need for uniform
state regulation. Subordinate issues, such as whether local legislators are more aware of and
better able to regulate appropriately the problems of their areas, and whether local needs have
been adequately recognized, may combine to affect the resolution of the larger issue. Certain
areas of human behavior command statewide uniformity, especially the regulation of statewide
commercial activities and the conduct of transient individuals, whose mobility may not be
burdened unreasonably, and inquiry should be made into whether the kind of regulation is one
as to which those affected might reasonably be expected to inquire about local law in planning
their activities.


(8)
Municipalities § 55--Ordinances, Bylaws, and Resolutions--Validity-- Conflict With Statutes or
Charter--Nature of Subject Matter.
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As a general rule, ordinances affecting the local use of static property might reasonably prevail
in the presence of similar statewide *93  enactments, while ordinances purporting to proscribe
social behavior of individuals should normally be held invalid if state statutes cover the areas of
principal concern with reasonable adequacy.


(9)
Municipalities § 55--Ordinances, Bylaws, and Resolutions--Validity-- Conflict With Statutes or
Charter--Balancing Test--Application.
In a declaratory relief action brought by a national association of psychiatric hospitals, national,
state, and local psychiatric professional associations, and a local psychiatrist against a municipality
to challenge a citywide ban on the use of electroconvulsive therapy (electric shock treatment), the
trial court properly granted summary judgment in favor of plaintiffs. The city failed to enunciate
a valid interest of a strictly local or municipal nature which could outweigh the state's legitimate
interest in regulating the field of psychiatric treatment in general and electroconvulsive therapy in
particular, because local legislators are not inherently more aware of or better able to appropriately
regulate the psychiatric profession and the treatments it uses, there were no persuasive needs for
local control based on geographical, economic, ecological, or other distinctions not specifically
addressed at the state level, and the regulation of the psychiatric profession and its treatments
required statewide uniformity rather than fragmented localization.


[See Cal.Jur.3d, Municipalities, § 200; Am.Jur.2d, Municipal Corporations, § 375.]


(10)
Incompetent Persons § 6--Custody, Control, and Treatment--Legal and Civil Rights of Mentally
Ill Persons--Statutes.
Welf. & Inst. Code, §§ 5325-5331, define the legal and civil rights of the mentally ill, and the
language of these statutes, while limiting and regulating the administration of electroconvulsive
therapy (ECT) and other convulsive therapies in order to protect the rights of patients, indicates a
legislative intent that ECT remain as an available option for psychiatric treatment. The Legislature
has expressly recognized that ECT may be a lifesaving treatment.


(11a, 11b)
Municipalities § 55--Ordinances, Bylaws, and Resolutions-- Validity--Conflict with Statutes or
Charter--Ban on Use of Electroconvulsive Therapy Within City.
By enacting an outright, unconditional ban on the administration of electroconvulsive therapy
(ECT) within its boundaries, a city created an apparent conflict with the state legislative statutory
scheme and its guarantee to all mentally ill persons of a right to treatment services which promote
the potential *94  of the person to function independently. By criminalizing the use of ECT in
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all cases, the ordinance clearly infringes on the free choice of psychiatric patients, contrary to the
express intent of the Legislature that the integrity and free choice of every such patient be fully
recognized and protected. The ordinance was thus unconstitutional as in direct conflict with state
regulation of the area.


(12)
Incompetent Persons § 8--Custody, Control, and Treatment--Rights of Patients--Electroconvulsive
Therapy--Basis for State's Interference With Treatment--Compelling Interest.
The legislative and judicial history of state regulation of electroconvulsive therapy (ECT) indicates
that the freedom of individuals to receive such treatment and the interest of the state in denying
such treatments in the patient's own best interest must be balanced in favor of the individual's
freedom of thought unless the state justifies denial by a compelling state interest. Although a review
process before such treatment is authorized comports with due process, once the competency
of the patient to make an informed choice is established, there is no justification for infringing
on the patient's privacy right to select and consent to treatment. To insure patient's rights, the
statutes regulating ECT (Welf. & Inst. Code, § 5000 et seq.) thus guarantee a mentally ill patient's
right to treatment, define “informed consent,” and set conditions for the administration of ECT
to voluntary, involuntary, and minor patients, under a legislative declaration recognizing and
protecting the individual patient's free choice.


(13)
Municipalities § 56--Ordinances, Bylaws, and Resolutions--Validity-- Conflict With Statutes or
Charter--Test for Preemption--Fully Occupied Area of Law.
The principle of preemption is not limited in its application to situations where the Legislature
has enacted statutes containing express language barring all local legislation or supplementary
regulation, but also bars municipal ordinances on a given subject when the entire field (the subject
matter of the ordinance) has already been fully occupied by the state. In such circumstances, the
Constitution prohibits a city from imposing additional requirements in a state-occupied field. The
fact that the state has legislated on the same subject does not necessarily exclude the municipal
power, however, and a municipality may make additional regulations if they are not inconsistent
with the purpose of the general law.


(14)
Municipalities § 56--Ordinances, Bylaws, and Resolutions--Validity-- Conflict With Statutes or
Charter--Test for Preemption--Fully Occupied Area of Law--Manifestation of Intent to Occupy
*95  Field.
In general, municipal power is lost where the Legislature has manifested an intention expressly
or by implication wholly to occupy the field, so that any local regulations will necessarily be
inconsistent with state law. In resolving the issue, the abstract legislative intent in enacting relevant



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000228&cite=CAWIS5000&originatingDoc=I6d50274afabe11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Northern Cal. Psychiatric Society v. City of Berkeley, 178 Cal.App.3d 90 (1986)
223 Cal.Rptr. 609


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


statutes should be considered, and also whether the Legislature has created an extensive regulatory
scheme disclosing an implied purpose to exclude local regulation, or whether the subject matter
is one of exclusive statewide concern as to which as a matter of public policy there is no room
for municipal regulation. If the subject matter is of general or statewide concern, the Legislature
has paramount authority, and if the Legislature has enacted general legislation on the subject, in
whole or part, preemption is rebuttably presumed.


(15)
Municipalities § 56--Ordinances, Bylaws, and Resolutions--Validity-- Conflict With Statutes or
Charter--Test for Preemption--Fully Occupied Area of Law--Manifestation of Intent to Occupy
Field.
Although the adoption of local rules supplementary to state law is proper under some
circumstances, local regulation is invalid if it attempts to impose additional requirements in a field
which is fully occupied by statute. Occupation of a field is determined by analyzing the statute
and considering the facts and circumstances upon which it was intended to operate. Legislative
intent to occupy a field is not to be measured by the language of a statute alone, but by the whole
purpose and scope of the legislative scheme.


(16)
Municipalities § 56--Ordinances, Bylaws, and Resolutions--Validity-- Conflict With Statutes or
Charter--Test for Preemption--Fully Occupied Area of Law--Preemption by Implication.
The tests for determining whether a legislative area is fully occupied look to the whole purpose and
scope of the legislative scheme. First, the subject matter may be so fully and completely covered by
general law as to clearly indicate that it has become exclusively a matter of state concern; second,
the subject may be partially covered by general law couched in such terms as to indicate clearly that
a paramount state concern will not tolerate further or additional local action; or third, the subject
may be partially covered by general law and be of such a nature that the adverse effect of a local
ordinance on the transient citizens of the state outweighs the possible benefit to the community.


(17)
Business and Occupational Licenses § 2--Power to Tax or License-- Municipal Regulation--State
Preeruption.
Where the state has provided a comprehensive scheme for examining and licensing members of
a trade or profession, municipalities may not impose additional *96  qualifications before issuing
licenses to exercise the trade or profession within the city. Examples of such preemptive state
regulation include attorneys, engineers, surveyors, fire insurance adjusters, and contractors.


(18)
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Healing Arts and Institutions § 19--Physicians, Surgeons, and Other Medical Practitioners--
Regulation--Matters of Statewide Concern.
The Legislature has recognized that matters of health and medicine, including psychiatry, are
of statewide concern, and has comprehensively regulated the licensing of professional medical
practitioners; the treatment of children, newborn children, and genetically handicapped persons;
medical reporting requirements; confidentiality of medical records and information, emergency
medicine; and the availability and administration of medical treatment and drugs.


(19)
Healing Arts and Institutions § 19--Physicians, Surgeons, and Other Medical Practitioners--
Regulation--Matters of Statewide Concern--Psychiatry.
The availability and administration of psychiatric care and services are extensively regulated by
statutes manifesting a clear legislative intent to occupy the field of psychiatric care, treatment,
services, and facilities in general. The fact that such statutes actually regulate electroconvulsive
therapy (ECT), and specifically authorizes its administration when procedural requisites are
satisfied, confirms that the field of regulating ECT has been fully occupied and preempted by
general state law.


(20a, 20b)
Parties § 10--Intervention--Delay in Application--Excuses-- Abuse of Discretion.
In a declaratory relief action challenging a city's ban on the administration of electroconvulsive
therapy, the trial court did not abuse its discretion in denying leave to a community coalition to
intervene after the briefing and argument of a motion for summary judgment, where there was no
excuse for the tardiness of the application. The coalition had been involved in the lawsuit from
the outset, and had filed an amicus curias brief six months before the summary judgment motion.
Because any unreasonable delay in filing a petition for leave to intervene is a sufficient ground for
a denial of the petition, the trial court did not abuse its discretion in denying the coalition's petition.


(21)
Parties § 10--Intervention--Requisites--Timeliness of Application-- Statute.
Under Code Civ. Proc., § 387, subds. (a) and (b), intervention must be sought upon timely
application, whether the intervention *97  being sought is as of right or merely permissive.
Timeliness is therefore one of the prerequisites for granting such an application.


(22)
Parties § 10--Intervention--Standards--Discretion of Trial Court.
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The determination of whether the standards for intervention have been met is left to the sound
discretion of the trial court.


COUNSEL
Natalie E. West, City Attorney, and Manuela Albuquerque, Deputy City Attorney, for Defendant
and Appellant.
David Ferleger and Samuel E. Trosow for Movant and Appellant.
Severson, Werson, Berke & Melchior, Kurt W. Melchior, Mark Joseph Kenney, Onek, Klein &
Farr and Joel I. Klein for Plaintiffs and Respondents.
Hassard, Bonnington, Rogers & Huber, David E. Willett, Catherine I. Hanson and Richard R.
Sheridan as Amici Curiae on behalf of Plaintiffs and Respondents.


WHITE, P. J.


The City of Berkeley, California, appeals from summary judgment entered in favor of The National
Association of Private Psychiatric Hospitals, national, state and local professional psychiatric
associations, and Ronald Bortman, M.D., an individual psychiatrist and Berkeley taxpayer. We
affirm.


I
On November 2, 1982, the voters of Berkeley adopted a local initiative measure, which was
subsequently formally enacted by the Berkeley City Council as Berkeley City Ordinance 5504
(Ordinance 5504). Ordinance 5504 absolutely prohibited “[t]he administration of electric shock
treatment to any person within the City of Berkeley,” declared any violation of the ordinance to be
a misdemeanor, and imposed criminal punishment of up to six months imprisonment, $500 fine,
or both, for any such violation. *98


On December 14, 1982, respondents brought suit for a judicial declaration that Berkeley City
Ordinance 5504 was unconstitutional, invalid and void on its face, and to enjoin enforcement of
the ordinance. The trial court issued a preliminary injunction against enforcement of the ordinance
on January 18, 1983. On July 10, 1983, respondents filed their motion for summary judgment. The
motion was heard and argued on July 15, 1983. On September 27, 1983, an ex parte motion for
leave to intervene was filed by the Coalition to Stop Electroshock (the Coalition), an organization
which had previously filed an amicus curiae brief on January 12, 1983, in support of the City of
Berkeley. This ex parte motion was denied. The Coalition then filed a formal noticed motion to
intervene on October 14, 1983.


On November 1, 1983, the trial court filed its order granting the motion for summary judgment
and entered judgment for respondents, permanently enjoining the City of Berkeley from enforcing
Ordinance 5504 and declaring it “unconstitutional and void.” Following the trial court's denial of
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Berkeley's motion for reconsideration and of the Coalition's motion to intervene on December 14,
1983, both Berkeley and the Coalition appealed.


II
The subject of the underlying lawsuit and of this appeal is electroconvulsive therapy (ECT),
popularly known as electric shock treatment, and referred to as such by Ordinance 5504. “”'Shock“
treatment, more accurately termed ” electroconvulsive therapy“ is the name given to a group
of therapies which involve passing electrical currents through the brain in order to induce
convulsions. The therapeutic effects of ECT are generally believed to be obtained by the seizure
produced by the stimulation of the central nervous system. The risks attending such treatment
have been greatly reduced by the use of muscle relaxants and general anesthetics, which greatly
reduce the body convulsions that led to bone fractures in the past. The mechanism by which
ECT confers its benefits is still unknown, but two facts stand out in almost every discussion of
the treatment: first, ECT does relieve symptoms of certain mental illnesses, most notably acute
depression, and is widely recognized therapy for obtaining remission of those symptoms; second,
ECT has several adverse effects, including memory loss and intellectual disorientation. The extent
of memory loss and the risk of permanent memory loss are not fully known or agreed upon, but
the fact of memory loss is not questioned. The risk of other adverse effects is possible, since the
procedure is still so little understood. Those possible risks include permanent brain damage in
the local area of the electrodes and a slowing of brain waves. The outstanding features of ECT,
then, are its acknowledged benefits in the treatment of certain illnesses, and the intrusive and *99
possibly hazardous character of the treatment.' [Citation.]” ( Lillian F. v. Superior Court (1984)
160 Cal.App.3d 314, 317 [206 Cal.Rptr. 603].)


(1)Recognizing both the “intrusive and possibly hazardous character” of ECT, and “its
acknowledged benefits in the treatment of certain illnesses,” the Legislature has enacted detailed
legislation extensively regulating the administration of ECT, and requiring, among other things,
stringent safeguards designed to insure that psychiatric patients have the right to refuse ECT. (Welf.
& Inst. Code, §§ 5325, subd. (f), 5325.1-5326.5, 5326.7-5327.) The procedural safeguards enacted
by the Legislature include requiring a patient's voluntary written informed consent to the use of
ECT; the voluntary written informed consent of a responsible relative, guardian or conservator of a
patient who does not have the capacity to give written informed consent; and a noticed evidentiary
hearing in superior court to determine a patient's capacity to give written consent whenever
either the attending physician or the patient's attorney believes that the patient does not have
such capacity. (Welf. & Inst. Code, § 5326.7, subds. (d), (e), (f), (g) and (h).) 1  These regulatory
provisions are contained within the Lanterman-Petris-Short Act (the LPS Act). According to its
express statement of purpose, the LPS Act was enacted to protect the rights of mentally disturbed
persons; to promote prompt individualized evaluation, treatment, supervision and placement of the
seriously mentally ill; and “[t]o end the inappropriate, indefinite, and involuntary commitment of
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mentally disordered persons, developmentally disabled persons, and persons impaired by chronic
alcoholism, and to eliminate legal disabilities; ...” (Welf. & Inst. Code, §§ 5000, 5001.)


1 In Lillian F. v. Superior Court, supra., 160 Cal.App.3d 314, the First Division of this court
held that the standard of proof in the statutory noticed hearing on the question of whether a
patient lacks the capacity to consent to or refuse convulsive treatment must be that of clear
and convincing evidence, rather than the “preponderance of evidence” standard. ( Id., at pp.
320-324.)


III
On appeal, the City of Berkeley urges that the trial court erred in granting summary judgment
because both of the grounds upon which the court based its grant of the motion allegedly involved
triable issues of material fact precluding summary judgment. (Code Civ. Proc., § 437c.) We
disagree.


(2)The two issues argued by respondents in support of their motion for summary judgment, and
on the basis of which the trial court granted that motion, were the preemption of the municipal
ordinance by preexisting state law and the constitutionality of the ordinance. The resolution of
both of *100  these issues turns entirely on questions of law for which the summary judgment
procedure is appropriate. ( Killian v. City and County of San Francisco (1978) 77 Cal.App.3d 1,
7 [143 Cal.Rptr. 430].)


(3)Article XI of the California Constitution deals with local government. Section 5 provides that
chartered cities “may make and enforce all ordinances and regulations in respect to municipal
affairs, subject only to restrictions and limitations provided in their several charters and in respect
to other matters they shall be subject to general laws.” (Cal. Const., art. XI, § 5, subd. (a), italics
added.) Similarly, section 7 states: “A county or city may make and enforce within its limits all
local, police, sanitary, and other ordinances and regulations not in conflict with general laws.” (Id.,
§ 7, italics added.) ( 4)“'Local legislation in conflict with general law is void. Conflicts exist
if the ordinance duplicates [citations], contradicts [citation], or enters an area fully occupied by
general law, either expressly or by legislative implication [citations]. If the subject matter or field
of the legislation has been fully occupied by the state, there is no room for supplementary or
complementary local legislation, even if the subject were otherwise one properly characterized as
a ”municipal affair.“ [Citations.]' [Citation.]” (People ex rel. Deukmejian v. County of Mendocino
(1984) 36 Cal.3d 476, 484-485 [204 Cal.Rptr. 897, 683 P.2d 1150]; see also Ventura v. City of San
Jose (1984) 151 Cal.App.3d 1076, 1078 [199 Cal.Rptr. 216].)


In short, if Ordinance 5504 does not deal strictly with “municipal affairs,” it is a matter “subject to
general [state] laws,” and must be declared unconstitutional and preempted either if it contradicts
state law or if it enters a field fully occupied by state law. (People ex rel. Deukmejian v. County of
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Mendocino, supra., 36 Cal.3d at pp. 484-485; Lancaster v. Municipal Court (1972) 6 Cal.3d 805,
807-808 [100 Cal.Rptr. 609, 494 P.2d 681]; Doe v. City and County of San Francisco (1982) 136
Cal.App.3d 509, 512 [186 Cal.Rptr. 380].) This issue is one of law, not of fact.


IV
(5)The threshold question is whether Berkeley's ordinance banning ECT is peculiarly “municipal”
in nature. Because article XI of the state Constitution fails to define municipal affairs, it is necessary
for the courts to decide, as a matter of law on a case-by-case basis, whether the subject matter of
a municipal ordinance in question is of local or statewide concern. ( Professional Fire Fighters,
Inc. v. City of Los Angeles (1963) 60 Cal.2d 276, 294 [32 Cal.Rptr. 830, 384 P.2d 158].) ( 6a)“A
city has no power to legislate upon matters which are not of a local nature [citations]. When *101
there is a doubt as to whether an attempted regulation relates to a municipal or to a state matter, or
if it be the mixed concern of both, the doubt must be resolved in favor of the legislative authority
of the state [citations].” ( Abbott v. City of Los Angeles (1960) 53 Cal.2d 674, 681 [3 Cal.Rptr.
158, 349 P.2d 974, 82 A.L.R.2d 385].)


Berkeley asserts that its enactment of Ordinance 5504 was a valid and reasonable exercise of its
police power, in furtherance of such local municipal concerns as Berkeley's “distinctive life style,”
“pioneering role in accepting new standards,” “sensitivity to the problems of disenfranchised
groups in the society,” and “commitment to expanding the human rights of all groups that
face discrimination, stereotyping, negative cultural bias and other limitations to full personal
development.” Aside from the arguably ephemeral or tangential connection between these
concerns and the subject matter and content of the ordinance in question, Berkeley's contention
presupposes either that these interests are not shared by the state as a whole or that they are best
addressed at the local level. We do not agree with this presupposition.


The principle was well stated in the case of Robins v. County of Los Angeles (1966) 248 Cal.App.2d
1 [56 Cal.Rptr. 853]. (7)“The significant issue in determining whether local regulation should
be permitted depends upon a ”balancing of two conflicting interest: (1) the needs of local
governments to meet the special needs of their communities; and (2) the need for uniform state
regulation.' [Citation.] ... [¶] That basic issue, in turn, may in a specific instance be fragmented
into the component issues which combine to effect its resolution such as whether local legislators
are more aware of and better able to regulate appropriately the problems of their areas, whether
substantial geographic, economic, ecological or other distinctions are persuasive of the need for
local control, and whether local needs have been adequately recognized and comprehensively dealt
with at the state level. Certain areas of human behavior command statewide uniformity, especially
the regulation of statewide commercial activities and the conduct of transient individuals, so that
mobility may not be burdened unreasonably. Finally, it should be considered whether the nature of
the subject matter of the local ordinance is such that those affected might reasonably be expected
to inquire about existing ordinances in planning their activities. ( 8)As a general rule it may be said
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that ordinances affecting the local use of static property might reasonably prevail, while ordinances
purporting to proscribe social behavior of individuals should normally be held invalid if states
statutes cover the areas of principal concern with reasonable adequacy.“ ( Id., at pp. 9-10.) *102


(9)Berkeley has filed to enunciate a valid interest of a strictly local or municipal nature which could
outweigh the state the state's legitimate interest in regulating the field of psychiatric treatment in
general and ECT in particular. Local legislators are not inherently ”more aware of and better able
to regulate appropriately“ the psychiatric profession and the treatments used thereby. There are no
”geographic, economic, ecological or other distinctions “ in this case which are ”persuasive of the
need for local control.“ Local needs and concerns in this area have been specifically addressed by
legislation at the state level. 2  Finally, the regulation of the psychiatric profession and of psychiatric
treatment requires statewide uniformly rather than fragmented localization.


2 See, for example, the following sections of the Welfare and Institutions Code, all from the
LPS Act itself: sections 5115 and 5116 (legislatively declared statewide policy that mentally
disordered or otherwise handicapped persons are entitled to live in normal residential
surroundings; use of property for the care of no more than six persons declared a ”residential
use“ of property for all zoning purposes); section 5120 (legislatively declared statewide
policy that care and treatment of mental patients be provided in the local community; cities
and counties may not exclude facilities for psychiatric care and must permit such facilities
in any area zoned for hospitals or nursing homes); section 5155 (local entities not granted
any authority ”to issue licenses supplementary to existing state and local licensing laws“);
and sections 5450-5459 (legislatively established community residential treatment system in
every county as alternatives to institutional care, flexibly designed to meet specific ”nature
of the community abd the needs of the clients“ and ”to coordinate with current elements of
local agencies“)


(6b)We conclude that there is simply nothing about the administration of ECT which makes it
a purely local or ”municipal affair.“ Resolving doubts as to whether Berkeley's attempted ban
on ECT relates to a municipal or state matter in favor of the legislative authority of the state, as
we must ( Abbott v. City of Los Angeles, supra., 53 Cal.2d ar p. 681), we find that it is a matter
of statewide concern. Under article XI of the state Constitution, therefore, Berkeley is subject
to ”general laws“ in this matter, and the ordinance must be found void if it duplicates, conflicts
with, or simply enters an area already fully occupied by general state law, either expressly or by
implication. (People ex rel. Deukmejian v. County of Mendocino, supra., 36 Cal.3d at p. 484;
Younger v. Berkeley City Council (1975) 45 Cal.App.3d 825, at p 830 [119 Cal.Rptr. 830].)


V
(10)Sections 5325 through 5331 of the Welfare and Institution Code define the legal and civil rights
of the mentally ill. Section 5325 provides, in pertinent part: ”Each person involuntarily detained for
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evaluation or treatment under provisions of this part, each person admitted as a voluntary patient for
psychiatric evaluation or treatment to any health facility ... in *103  which psychiatric evaluation
or treatment is offered, and each mentally retarded person committed to a state hospitals ... shall
have the following rights ...: [¶] (f) To refuse convulsive treatment including, but not limited to, any
electroconvulsive treatment, any treatment of the mental condition which depends on the induction
of a convulsion by any means, and insulin coma treatment.“


Section 5325.1, in turn, states in relevant part: ”Persons with mental illness have that same legal
rights and responsibilities guaranteed all other persons by the federal Constitution and laws and
the Constitution and laws of the State of California unless specifically limited by federal or state
law or regulations .... [¶] It is the intent of the Legislature that persons with mental illness shall
have rights including, but not limited to, the following: [¶] (a) A right to treatment services which
promote the potential of the person to function independently. Treatment should be provided in
ways that are least restrictive of the personal liberty of the individual.“ (Italics added.)


Sections 5326.7 and 5326.75 deal specifically with convulsive treatment, providing that such
treatment ”may be administered“ to either voluntary or involuntary patients ”only if“ certain strict
conditions are met: most importantly, the requirement of written informed consent.


Finally, section 5326.8 deals with the administration of convulsive treatment to minors. In pertinent
part, it provides: ”Under no circumstances shall convulsive treatment be performed on a minor
under 12 years of age. Persons 16 to 17 years of age shall personally have and exercise the rights
under this article. [¶] Person under 12 years of age and over, and under 16, may be administered
convulsive treatment only if all the other provisions of this law are complied with and in addition:
[¶] (a) It is an emergency situation and convulsive treatment is deemed a lifesaving treatment. [¶]
(a) This fact and the need for and appropriateness of the treatment are unanimously certified to
by a review board of three board-eligible or board-certified child psychiatrist appointed by the
local mental health director. [¶] (c) It is otherwise performed in full compliance with regulations
promulgated by the Director of Mental Health .... [¶] (d) It is thoroughly documented and reported
immediately to the Director of Mental health.“ (Italics added.)


The languages of these statutes, while limiting and carefully regulating the administration of ECT
and other convulsive therapies in order to protect the rights of patients, appears to indicate an intent
on the part of the Legislature that ECT remain as an available option for psychiatric treatment.
Indeed, the Legislature has expressly recognized that ECT may be ”a lifesaving *104  treatment“
in certain instances. (11a)By enacting an outright, unconditional ban on the administration of ECT
within its own borders, Berkeley has created an apparent conflict with the state legislative statutory
scheme and its guarantee to all mentally ill persons of a ”right to treatment services which promote
the potential of the person to function independently.“ (Welf. & Inst. Code, § 5325.1, subd. (a).)
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(12)This conclusion is supported by the history of the provisions of the LPS Act dealing with ECT.
Originally enacted in 1967, and operative July 1, 1969 (Stats. 1967, ch. 1667, § 36, p. 4074), the
LPS was subsequently amended several times. Section 5326.4, added in July, originally set forth
detailed restrictions on the administration of ECT. (Stats. 1974, ch. 1534, § 4, p. 3462.) Among
these restrictions was a requirement that any use of ECT be preceded by the unanimous consent of
a review committee of three physicians. (Former Welf. & Inst. Code, § 5326.4, subd. (8)(e), added
by Stats. 1974, ch. 1534, § 4, p. 3462, amended by Stats. 1976, ch. 1109, § 5, p. 4995.)


In the case of Aden v. Younger (1976) 57 Cal.App.3d 662 [129 Cal.Rptr. 535], the Court of Appeal
found this provision unconstitutional as applied to voluntary, competent patients who have given
informed voluntary consent to the use of ECT. ”Freedom of thought is intimately touched upon
by any regulation of procedures affecting thought and feeling. In an effort to protects freedom
of thought, the state has put procedural and substantive obstacles in the path of those who need
and desire certain forms of treatment, and in that way their freedom of thought remains impaired
because they cannot get treatment. The means of alleviating mental disorders generate their own
kinds of fear and misunderstanding. This attitudes touches our public affairs; the fact of treatment
alone may impair our confidence in people of questioned talent and industry. Psychosurgery and
(ECT) [sic] are waived, rightly or wrongly, as drastic, radical forms of treatment compared to
psychotherapy or drug therapy, and indicative of more severe illness. Public exposure, or even
disclosure to limited numbers of government representatives, may have a chilling effect on patients'
efforts to undergo these treatments, thereby restricting their freedom of thought. Some patients
will be denied treatment as a natural and intended result of this legislation. Although the reasons
for such denials may be the patients' own best interest, such regulation must be justified by a
compelling state interest ....


“


. . . . . . . . . . .
“The thorny question in section 5326.4 concerns the application of the review system to voluntary,
competent patients .... [T]he state has a compelling *105  interest in assuring the competency and
voluntarines of patients who undergo this form of treatment [ECT]. To this end, the review system
is compatible with due process. However, once the competency of a voluntary patient has been
confirmed, and the truly voluntary nature of his consent is determined, the state has little excuse
to invoke the substitute decision-making process. 'Shock treatment,' or more precisely ECT, is not
an experimental procedure, nor are its hazards as serious as those of Psychosurgery .... Where
informed consent is adequately insured, there is no justification for infringing upon the patient's
right to privacy in selecting and consenting to the treatment. The state has varied interests which
are served by the regulation of ECT, but these interests are not served where the patient and his
physician are the best judges of the patient's health, safety and welfare.” ( Aden v. Younger, supra.,
57 Cal.App.3d at pp. 680, 684, italics added.)
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As a result of this decision, the Legislature amended the provision of the LPS Act dealing with the
administration of ECT. Among other things, the Legislature added section 5325.1 guaranteeing
a mentally ill patient's “right to treatment services” (Stats. 1978, ch. 1320, § 1, p. 4319); section
5326.2 defining “voluntary informed consent” (Stats. 1976, ch. 1109, § 3.5, p. 4994); section
5326.7 setting conditions for the administration of convulsive treatment to involuntary patients
(Stats. 1976, ch. 1109, § 8, p. 4997); section 5326.75 establishing conditions for administration
of convulsive treatment to voluntary patients (Stats. 1976, ch. 1109, § 8.5, p. 4998); and section
5326.8, the provision dealing with administration of convulsive treatment to minors (Stats. 1976,
ch. 1109, § 9, p. 4998, amended by Stats. 1977, ch. 1252, § 566, p. 4572, operative July 1, 1978.
Moreover, the Legislature expressly stated that it was doing so in recognition of “the danger of
a violation of mental patient's constitutional right to privacy,” and that it intended “to assure that
the integrity and free choice of every such patient is fully recognized and protected.” (Stats. 1976,
ch. 1109, § 1, p. 4992.)


(11b)The Berkeley ordinance is an outright ban on a particular kind of psychiatric treatment,
which, although controversial, is recognized by the psychiatric and medical communities as being
useful under certain circumstances. ( Aden v. Younger, supra., 57 Cal.App.3d at p. 672.) Berkeley
Ordinance 5504, by criminalizing the use of ECT in all cases, clearly infringes on thee free choice
of psychiatric patients who voluntarily and competently elect ECT, contrary to the express intent
of the Legislature that “the integrity and free choice of every such patient [be] fully recognized and
protected.” (Stats. 1976, ch. 1109, § 1, p. 4992, italics added.)


In light of this legislative history and the decision in Aden v. Younger, supra., 57 Cal.App.3d
662, we conclude that the total ban on ECT contained *106  in Berkely's Ordinance 5504 is in
direct conflict with the Legislature's intention both that ECT be available in cases which meet the
stringent regulations adopted, and that the free choice of every psychiatric patient to take or not
take ECT be protected.


VI
(13)Even if this direct conflict with existing state legislation did not exist, the Berkeley ordinance
would still be unconstitutional as an unwarranted local infringement on a matter of exclusive
statewide concern, to the extent that it enters an area fully occupied or preempted by general state
law. We therefore turn to the state statutory scheme to determine whether Ordinance 5504 deals
with a subject that has been preempted by state law.


The principle of preemption is not in its application to situations where the Legislature has enacted
statutes containing express language baring all local legislation or regulation supplementary
thereto. A municipal ordinance on a given subject is barred “when the entire field, that is the
subject matter of the ordinance, has already been fully occupied by the state. Thus the Constitution
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prohibits a city from imposing additional requirements in a state occupied field [citations] ....” (
Abbott v. City of Los Angeles, supra., 53 Cal.2d at p. 682.)


On the other hand, the fact that the state has legislated on the same subject does not necessarily
excluded the municipal power. A municipality may make additional regulations, different from
those established by the state, if not inconsistent with the purpose of the general law. ( Fisher
v. City of Berkeley (1984) 37 Cal.3d 644, 704-709 [209 Cal.Rptr. 682, 693 P.2d 261].) (14)In
general, municipal power is lost where the Legislature has manifested an intention expressly or by
implication wholly to occupy the field, so that any local regulations will necessarily be inconsistent
with the state law. (5 Witkin, Summary of Cal. Law (8th ed. 1974) Constitutional Law, § 445, p.
3743.) In deciding whether the state has “occupied the field,” however, we must consider not only
the abstract legislative intent in enacting relevant statutes or whether the Legislature has created an
extensive regulatory scheme disclosing an implied purpose to exclude all local regulation, but also
whether the subject matter at issue is one of exclusive statewide concern as to which as a matter of
public policy there is no room for municipal regulation. (5 Witkin, op. cit. supra., Constitutional
Law § 445, 452, pp. 3743-3744, 3749-3751.) 3  In short, if the subject matter is one of general
or statewide *107  concern, the Legislature has paramount authority; and if the Legislature has
enacted general legislation covering that matter, in whole or in part, there must be a presumption
that the matter has been preempted. ( Baron v. Los Angeles (1970) 2 Cal.3d 535, 539-541 [86
Cal.Rptr. 673, 469 P.2d 353, 42 A.L.R.3d 1036]; Younger v. Berkeley City Council, supra., 45
Cal.App.3d at pp. 829-831.) 4


3 “[T]here are innumerable authorities holding that general law prevails over local enactments
of a chartered city, even in regard to matters which would otherwise be deemed to be a strictly
municipal affairs, where the subject matter of the general law is of statewide concern.” (
Professional Fire Fighters, Inc. v. City of Los Angeles, supra., 60 Cal.2d at p. 292.)


4 This presumption is of course rebuttable. Thus, for example, if the statewide legislation
in question makes clear an intent to permit municipalities to enact local ordinances
supplementary to statewide general law, there is no preemption. (Cf. Ventura v. City of
San Jose, supra., 151 Cal.App.3d at pp. 1078-1082; County of Santa Barbara (1976) 59
Cal.App.3d 364, 370-371 [130 Cal.Rptr. 615].)


(15)“Although the adoption of local rules supplementary to state law is proper under some
circumstances, it is well settled that local regulation is invalid if it attempts to impose additional
requirements in a field which is fully occupied by statute. [Citations.] Determination of the
question whether the Legislature has undertaken to occupy exclusively given field of legislation
depends upon an analysis of the statute and a consideration of the facts and circumstances upon
which it was intended to operate. [Citations.] Where the Legislature has adopted statutes governing
a particular subject matter, its intent with regard to occupying the field to the exclusion of all local
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regulation is not to be measured alone by the language used but by the whole purpose abd scope
of the legislative scheme. [Citations.]” ( Tolman v. Underhill (1952) 39 Cal.2d 708, 712 [249 P.2d
280].) ( 16)“The test for determining whether the area is fully occupied on the basis of legislative
implication was established in In re Hubbard [1964] 62 Cal.2d 119, 128 [41 Cal.Rptr. 393, 396
P.2d 809]. In determining whether the Legislature has preempted by implication to the exclusion
of local regulation we must look to the whole purpose and scope of the legislative scheme. There
are three test: '(1) the subject matter has been fully and completely covered by general law as to
clearly indicate that it has become exclusively a matter of state concern; (2) the subject matter
has been partially covered by general laws couched in such terms as to indicate clearly that a
paramount state concern will not tolerate further or additional local action; or (3) the subject matter
has been partially covered by general law, and the subject is of such a nature that the adverse
effect of a local ordinance on the transient citizens of the state outweighs the possible benefit to the
municipality.' [Citations.]” ( 17)See fn. 5.) (People ex rel. Deukmejian v. County of Mendocino,
supra., 36 Cal.3d at p. 485; accord, Fisher v. City of Berkeley, supra., 37 Cal.3d at pp. 707-708;
see also Galvan v. Superior Court (1969) 70 Cal.2d 851, 859-860 [76 Cal.Rptr. 642, 452 P.2d
930].) 5  *108


5 Thus, it is well established that where the state has provided a comprehensive scheme for
examining and licensing members of a trade of profession, municipalities may not impose
additional qualifications before issuing licenses to exercise the trade to profession within the
city. ( Baron v. City of Los Angeles, supra., 2 Cal.3d at pp. 540-541 [ordinance regulating
local lobbying cannot to acts of attorney constituting practice of law]; Verner, Hilby & Dunn
v. City of Monte Sereno (1966) 245 Cal.App.2d 29, 34-35 [53 Cal.Rptr. 592] [local ordinance
regulating civil engineers and surveyors conflicted with Bus. & Prof. Code § 6700 et seq.];
Robillwayne Corp. v. City of Los Angeles (1966) 241 Cal.App.2d 57, 62 [50 Cal.Rptr. 1]
[local ordinance licensing fire insurance adjusters in conflict with Bus. & Prof. Code § 7520
et seq.]; Agnew v. City of Los Angeles (1952) 110 Cal.App.2d 612, 615 [243 P.d 73] [local fee
and bond for electrical contractors void]; San Francisco v. Boss (1948) 83 Cal.App.2d 445,
448-450 [189 P.2d 32] [local licensing requirements for contractors void]; Horwith v. City of
Fresno (1946) 74 Cal.App.2d 443, 447 [168 P.2d 767] [municipal examination requirement
for electrical contractors void].)


(18)The Legislature has recognized that matters of health and medicine, including psychiatry, are
of statewide concern. Among the numerous aspects of health care comprehensively regulated by
state statute are: the licensing of professional medical practitioners (Medical Practices Act, Bus.
& Prof. Code § 2000 et seq.); the treatment of children (Health & Saf. Code, § 289 et seq.; 300
et seq.; 360 et seq.); treatment of genetically handicapped persons (Health & Saf. Code, § 341);
intensive care for newborn children (Health & Saf. Code, § 275); medical reporting requirements
(Health & Saf. Code, §§ 410, 3125, 13110.7; Lab. Code, § 6409); confidentiality of medical
records and information (Health & Saf. Code, § 25250 et seq.; Civ. Code, § 56 et seq.); emergency
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medicine (Health & Saf. Code, § 1797.100 et seq.); and the availability and administration of
medical treatment and drugs (Health & Saf. Code, §§ 417 et seq.; 423 et seq.; 1700 et seq.; 11000
et seq.; 24170 et seq.).


(19)The availability abd administration of psychiatric care and services are regulated not only by
the LPS Act (Welf. & Inst. Code, § 5000 et seq.), but by numerous other state statutes. (See, for
example, Welf. & Inst. Code, §§ 5600 et seq. [Short-Doyle Act, for organization, financing and
regulation of community mental facilities and services]; 6000 et seq.; [regulation of voluntary
admissions to mental hospital and institutions] 7100 et seq. [regulation of state and county
psychiatric hospitals].) These statutes manifest a clear legislative intent to occupy the field of
psychiatric care, treatment, services and facilities in general. In our view, the fact that the LPS
Act actually regulates ECT itself, and specifically authorizes the administration of ECT when
procedural requisites are satisfied, confirms the fact that the field sought to be “regulated” by
Berkeley—if, indeed, outright abolition can be called “regulation”—has been fully occupied and
preempted by general state law. (Cf. Ventura v. City of San Jose, supra., 151 Cal.App.3d at pp.
1078-1082.)


In view of our conclusion, we need not address respondents' argument that Ordinance 5504 is in
violation of the right of privacy under both the federal and state constitutions. *109


VII
We turn to the appeal of the Coalition from the trial court's denial of its motion to intervene.


(20a)The Coalition's attempt to intervene in the underlying lawsuit was not made until after the
summary judgment motion had been fully briefed and argued, and trial court had indicated its
intent to grant the motion. There was no excuse for the tardiness of this application for intervention,
since the Coalition had been involved in the lawsuit from the outset, and had filed an amicus brief
in support of the City of Berkeley in January 1983, six months before the motion for summary
judgment was filed and heard. ( 21)Under the Code of Civil Procedure, intervention must be sought
“upon timely application,” whether intervention being sought is as of right or merely permissive.
(Code Civ. Proc., § 387, subds. (a) and (b).) Timeless is therefore one of the prerequisites for
granting an application to intervene. ( Allen v. California Water and Tel. Co. (1947) 31 Cal.2d
104, 108 [187 P.2d 393]; Sanders v. Pacific Gas & Elec. Co. (1975) 53 Cal.App.3d 661, 668 [126
Cal.Rptr. 415].)


(22)The determination of whether the standards for intervention have been met is left to the sound
discretion of the trial court. ( Fireman's Fund Ins. Co. v. Gerlach (1976) 56 Cal.App.3d 299, 302
[128 Cal.Rptr. 396]; Beshara v. Goldberg (1963) 221 Cal.App.2d 392, 396 [34 Cal.Rptr. 501].)
( 20b)“It is settled that any unreasonable delay in filling a petition for leave to intervene is a
sufficient ground for a denial of the petition.” ( In re Yokohama Specie Bank (1948) 86 Cal.App.2d
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545, 554-555 [195 P.2d 555].) We conclude that the trial court committed no abuse of discretion
in denying the Coalition's application to intervene in this case.


The judgment is affirmed.


Scott, J., and Merrill, J., concurred.
The petition of defendant and appellant for review by the Supreme Court was denied May 22,
1986. Bird C. J., was of the opinion that the petition should be granted. *110


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Current or former drivers filed class action and putative class action against operator
of mobile network for connecting drivers with prospective passengers, alleging that drivers were
employees rather than independent contractors, and thus were eligible for expense reimbursement
and converted tips. Drivers filed motions for preliminary approval of proposed settlement. The
District Court, Edward M. Chen, J., ordered supplemental briefing.


[Holding:] The District Court, Edward M. Chen, J., held that preliminary approval of proposed
settlement would be denied, in light of inadequate settlement of claims under California's Private
Attorneys General Act (PAGA).


Motions denied.


West Headnotes (14)


[1] Compromise, Settlement, and Release Class actions, claims, and settlements
The purpose of requiring court approval for class action settlements is to protect the
unnamed members of the class from unjust or unfair settlements affecting their rights. Fed.
R. Civ. P. 23(e).


20 Cases that cite this headnote



http://www.westlaw.com/Search/Results.html?query=advanced%3a+OAID(5056189706)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0323166101&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0323166101&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/89/View.html?docGuid=I37e6fd6065e511e69e6ceb9009bbadab&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/89k630/View.html?docGuid=I37e6fd6065e511e69e6ceb9009bbadab&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I37e6fd6065e511e69e6ceb9009bbadab&headnoteId=203960646500620210227112426&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)





O'Connor v. Uber Technologies, Inc., 201 F.Supp.3d 1110 (2016)
95 Fed.R.Serv.3d 933, 2016 Wage & Hour Cas.2d (BNA) 268,517


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


[2] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
Before a court approves a class action settlement, it must conclude that the settlement is
fundamentally fair, adequate, and reasonable, and this inquiry requires the district court
to balance a number of factors: the strength of the plaintiff's case; the risk, expense,
complexity, and likely duration of further litigation; the risk of maintaining class action
status throughout the trial; the amount offered in settlement; the extent of discovery
completed and the stage of the proceedings; the experience and views of counsel; the
presence of a government participant; and the reaction of the class members to the
proposed settlement. Fed. R. Civ. P. 23(e).


75 Cases that cite this headnote


[3] Compromise, Settlement, and Release Range of possible recovery
In determining whether the proposed class action settlement falls within the range of
reasonableness, perhaps the most important factor to consider is plaintiffs' expected
recovery balanced against the value of the settlement offer. Fed. R. Civ. P. 23(e).


1 Cases that cite this headnote


[4] Compromise, Settlement, and Release Probability of success
While it is not necessarily unusual or improper for a class action settlement agreement to
release claims not originally brought by the plaintiff, the court must consider the strength
and value of those claims in deciding whether to approve the settlement. Fed. R. Civ. P.
23(e).


4 Cases that cite this headnote


[5] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
Whether a proposed class action settlement is fundamentally fair, as required for court
approval, is different from the question whether the settlement is perfect in the estimation
of the reviewing court. Fed. R. Civ. P. 23(e).


62 Cases that cite this headnote
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[6] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
Compromise, Settlement, and Release Adequacy of representation
When the proposed class action settlement takes place before formal class certification,
settlement approval requires a higher standard of fairness, and this more exacting review
is warranted to ensure that class representatives and their counsel do not secure a
disproportionate benefit at the expense of the unnamed plaintiffs who class counsel had a
duty to represent. Fed. R. Civ. P. 23(e).


10 Cases that cite this headnote


[7] Compromise, Settlement, and Release Labor and Employment
District Court would not apply relaxed review for preliminary approval of proposed class
action settlement, in drivers' action alleging that operator of mobile network for connecting
drivers with prospective passengers misclassified drivers as independent contractors,
where class included nearly 400,000 individuals, so that great deal of expense would be
incurred and substantial confusion could ensue if proposed settlement was preliminarily
approved but ultimately disapproved on final review. Fed. R. Civ. P. 23(e).


2 Cases that cite this headnote


[8] Compromise, Settlement, and Release Labor and Employment
Risks to drivers constituted a factor weighing in favor of preliminary approval of proposed
class action settlement, in drivers' action alleging that operator of mobile network for
connecting drivers with prospective passengers misclassified drivers as independent
contractors; the Court of Appeals might uphold arbitration agreement that the District
Court had found invalid as matter of public policy, which ruling would likely jeopardize
scope and potential viability of class action by requiring individual arbitration, and
questions of fact existed on fundamental issue of whether drivers were misclassified as
independent contractors. Fed. R. Civ. P. 23(e).


2 Cases that cite this headnote


[9] Compromise, Settlement, and Release Labor and Employment
Risks to operator of mobile network for connecting drivers with prospective passengers,
from losing on fundamental issue of whether drivers were misclassified as independent
contractors, was factor weighing in favor of preliminary approval of proposed class action
settlement. Fed. R. Civ. P. 23(e).
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[10] Compromise, Settlement, and Release Labor and Employment
Absent a showing of realistic likelihood that the contingency for additional $16 million
payment under proposed class action settlement would be triggered, i.e., defendant
operator of mobile network for connecting drivers with prospective passengers would
complete an initial public offering of stock reaching one-and-a-half times the most recent
valuation of operator, such additional payment would not be considered, when deciding
whether to grant preliminary approval of proposed class action settlement of drivers'
claims that they were misclassified as independent contractors. Fed. R. Civ. P. 23(e).


[11] Compromise, Settlement, and Release Labor and Employment
Deference to views of class counsel for drivers would be tempered, when determining
whether to grant preliminary approval of proposed class action settlement in drivers'
action alleging that operator of mobile network for connecting drivers with prospective
passengers misclassified drivers as independent contractors, though drivers' counsel was
a capable advocate and a leading practitioner in field of employment classification, where
proposed settlement, at eleventh hour, folded in new claims and class members at the
expense of litigation pending in other courts, while attributing almost no value to those
claims, in order to induce operator to settle the cases at bar. Fed. R. Civ. P. 23(e).


[12] Labor and Employment Actions
Res Judicata Public Officials and Employees
An employee who brings a claim under California's Private Attorneys General Act (PAGA)
does so as the proxy or agent of the state's labor law enforcement agencies, and because
the employee represents the same legal right and interest as state labor law enforcement
agencies, a judgment binds not only the employee but also state labor law enforcement
agencies and nonparty employees who would be bound by an action brought by the
government. Cal. Lab. Code § 2698 et seq.


22 Cases that cite this headnote


[13] Compromise, Settlement, and Release Labor and Employment
Inclusion, in proposed class action settlement, of claims under California's Private
Attorneys General Act (PAGA), and settlement's allocation of $1 million to those claims,
did not constitute fair and adequate settlement of PAGA claims, and thus, preliminary
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approval for entire settlement would be denied, in drivers' action alleging that operator of
mobile network for connecting drivers with prospective passengers misclassified drivers
as independent contractors; drivers had previously argued that PAGA claims could result
in over $1 billion in statutory penalties, overall monetary relief of $84 million was only
ten percent of full verdict value for non-PAGA claims, non-monetary relief was of limited
benefit to class, and settlement did nothing to clarify status of drivers as employees versus
independent contractors. Fed. R. Civ. P. 23(e); Cal. Lab. Code § 2698 et seq.


12 Cases that cite this headnote


[14] Compromise, Settlement, and Release Labor and Employment
When a proposed class action settlement includes claims under California's Private
Attorneys General Act (PAGA), the court must be cognizant of the risk that despite the
special responsibility that PAGA plaintiffs owe to their fellow aggrieved employees, there
may be a temptation to include a PAGA claim in a lawsuit to be used merely as a bargaining
chip, wherein the rights of individuals who may not even be members of the class and the
public may be waived for little additional consideration in order to induce the employer
to agree to a settlement with the class. Fed. R. Civ. P. 23(e); Cal. Lab. Code § 2698 et seq.
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Crutcher LLP, San Francisco, CA, Stephen A. Swedlow, Quinn, Emanuel, Urquhart & Sullivan,
LLP, Chicago, IL, Stephen Luther Taeusch, Valdez Law Group LLP, Oakland, CA, James Parton,
III, Parton & Sell PC, San Rafael, CA, for Defendants.


ORDER DENYING PLAINTIFFS' MOTION FOR PRELIMINARY APPROVAL


O'Connor, Docket No. 518


Yucesoy, Docket No. 206


EDWARD M. CHEN, United States District Judge


I. INTRODUCTION


Plaintiffs brought the instant class action and putative class action against Defendant Uber
Technologies, Inc., alleging that Uber misclassifies drivers as independent contractors rather than
employees. O'Connor v. Uber Techs., Inc., Case No. 13-cv-3826-EMC, Docket No. 330 (Second
Amended Complaint) (SAC) at ¶ 3; Yucesoy v. Uber Techs., Inc., Case No. 15-cv-262-EMC,
Docket No. 198 (Fourth Amended Complaint) (FAC) at ¶ 2. Following three years of contentious
litigation, the parties entered into a Settlement Agreement shortly before the O'Connor trial was
to begin. O'Connor, Docket No. 518; Yucesoy, Docket No. 206. 1


1 All subsequent docket numbers are based on the O'Connor docket, unless otherwise
indicated.


Plaintiffs' motions for preliminary approval came on for hearing before the Court on June 2, 2016.
The Court has also reviewed the parties' briefing and supplemental briefing, as well as the many
objections challenging the adequacy of the Settlement Agreement. It also invited and considered
the comments of the California Labor and Workforce Development Agency (LWDA). While
recognizing sizeable settlement sum and policy changes proposed by the Settlement Agreement
and the significant risk that drivers face in pursuing this litigation, for the reasons explained
below, the Court concludes that the Settlement as a whole is not fair, adequate, and reasonable and
therefore DENIES Plaintiffs' motion for preliminary approval.


II. BACKGROUND
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A. Procedural History
The Settlement Agreement at issue covers two lawsuits pending before this Court. O'Connor v.
Uber Technologies, Inc. was brought on behalf of all individuals who worked as Uber drivers in
California. 2  Docket No. 330 (O'Connor Second Amended Complaint) (SAC) at ¶ 1. O'Connor
alleged that Uber misclassified its drivers as independent contractors rather than employees. As
employees, drivers would be entitled to the protections of the California Labor Code, including
section 2802, which requires that employees be reimbursed for expenses such as gas and use of
their vehicle. Id. at ¶¶ 3, 23. Plaintiffs also contend that although Uber advertised to customers
that gratuity was included in the fare and that there was no need to tip drivers, drivers did not
receive the total proceeds of any such gratuity. Id. at ¶¶ 1, 20. By failing to remit the full gratuity
to drivers as required by California Labor Code section 351, Plaintiffs alleged that Uber violated
California's Unfair Competition Law prohibition on unlawful business *1114  practices, and they
sought to recover the portion of the gratuities that Uber withheld. Id. at ¶ 34. These claims, too,
are predicated on drivers being employees rather than independent contractors.


2 The O'Connor suit was originally brought on behalf of all individuals who worked as Uber
drivers in the United States (except in Massachusetts). See Docket No. 1 (Compl.) at ¶ 1.
After the Court found that the California laws that the O'Connor Plaintiffs relied on did not
apply extraterritorially, the O'Connor Plaintiffs amended their complaint to be limited to
California drivers. See Docket No. 136 (Ord. on Motion for Judgment on the Pleadings) at 21.


Uber has argued that because it exercises minimal control over how drivers set their own hours and
work schedule, its drivers cannot be considered employees. Plaintiffs, on the other hand, contend
that Uber in fact exercised considerable control and supervision over the methods and means of
its drivers' provision of transportation services, making drivers employees. See id. at ¶ 21.


Over the course of contentious litigation, the Court has adjudicated a motion to dismiss, for
judgment on the pleadings, and for summary judgment, as well as numerous motions regarding
class certification, arbitration, and stays. In its order denying Uber's motion for summary judgment,
the Court applied California's two-step process for determining whether a worker is an employee
or independent contractor. Docket No. 251 (March 11, 2015 Summary Judgment Ord.) at 6. First,
it found that drivers provide a service to Uber because Uber is ultimately a transportation company,
albeit a technologically sophisticated one. Id. at 10-11. The fact that Uber's drivers render a service
to Uber created a rebuttable presumption of employment status. Id. at 15. Second, the Court
applied California's Borello multi-factor test, focusing in particular on the most significant factor
the putative employer's “ ‘right to control work details.’ ” Id. at 6 (quoting S.G. Borello & Sons,
Inc. v. Dep't of Indust. Relations, 48 Cal.3d 341, 350, 256 Cal.Rptr. 543, 769 P.2d 399 (1989)).
It concluded that the ultimate determination of employment status had to be decided by a jury
because there were disputes over material questions of fact, such as whether Uber has the right to
significantly control the “manner and means” of drivers' transportation services. Id. at 20-25. The



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS351&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989044696&pubNum=0000233&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989044696&pubNum=0000233&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&fi=co_pp_sp_233_350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_350

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989044696&pubNum=0000233&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&fi=co_pp_sp_233_350&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_350





O'Connor v. Uber Technologies, Inc., 201 F.Supp.3d 1110 (2016)
95 Fed.R.Serv.3d 933, 2016 Wage & Hour Cas.2d (BNA) 268,517


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 8


Court also found that a jury could reasonably find that the Borello test's secondary factors point in
opposing directions, such that the test did not yield an unambiguous result. Id. at 25-27.


Following its denial of Uber's summary judgment motion, the Court certified the following class:


All UberBlack, UberX, and UberSUV drivers who have driven for Uber in the
state of California at any time since August 16, 2009, and who (1) signed up to
drive directly with Uber or an Uber subsidiary under their individual name, and
(2) are/were paid by Uber or an Uber subsidiary directly and in their individual
name, and (3) did not electronically accept any contract with Uber or one of
Uber's subsidiaries which contains the notice and opt-out provisions previously
ordered by this Court (including those contracts listed in the Appendix to
this Order), unless the driver timely opted-out of that contract's arbitration
agreement.


Docket No. 342 (September 1, 2015 Class Certification Ord.) at 7. The primary effect of this
order was to limit the class to individuals who did not sign the 2014 arbitration agreements, as
the Court found that individualized inquiries would be needed to determine whether there was
procedural unconscionability with respect to those later contracts. Id. at 60-63. The September 1,
2015 certified class included approximately 8,000 drivers out of the estimated 160,000 California
drivers. See Docket No. 519 (April 21, 2016 Liss-Riordan Dec.) at ¶ 15; September 1, 2015 Class
Certification Ord. at 5. Further, the Court only permitted the class to pursue the gratuities claim;
it did not certify the class to seek the expense reimbursement claim. See September 1, 2015 Class
Certification Ord. at 66-67. Although Uber sought interlocutory *1115  review of this order, the
Ninth Circuit denied Uber's petition for permission to appeal. Docket No. 389.


The parties then filed extensive supplemental briefing concerning whether the class could be
expanded to include other California drivers who signed the later arbitration agreements, as well as
whether a class could be certified as to the claim for expense reimbursement under California Labor
Code section 2802. See Docket Nos. 359, 365. During a hearing on an unrelated motion, Plaintiffs'
counsel for the first time argued that, as to the arbitration agreements, no unconscionability analysis
was necessary because the arbitration clauses included a non-severable waiver of claims brought
under California's Private Attorneys General Act of 2004 (PAGA), which was invalid as a matter
of public policy. See Docket No. 379 (Nov. 4, 2015 Trans.) at 34:9-35:15.


After further briefing on this matter and oral arguments, the Court certified the following subclass
of drivers:
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All UberBlack, UberX, and UberSUV drivers who have driven for Uber in
the state of California at any time since August 16, 2009, and meet all the
following requirements: (1) who signed up to drive directly with Uber or an Uber
subsidiary under their individual name, and (2) are/were paid by Uber or an Uber
subsidiary directly and in their individual name, and (3) electronically accepted
any contract with Uber or one of Uber's subsidiaries which contain the notice
and opt-out provisions previously ordered by this Court, and did not timely opt
out of that contract's arbitration agreement.


Docket No. 395 (December 9, 2015 Class Certification Ord.) at 32. This expanded the certified
class to over 240,000 drivers. See April 21, 2016 Liss-Riordan Dec., Exh. 1. Both the September
1, 2015 class and December 9, 2015 subclass were certified to pursue the expense reimbursement
claim, as well as the gratuities claim. In certifying the December 9, 2015 subclass, the Court
relied on Iskanian v. CLS Transportation Los Angeles, LLC, 59 Cal.4th 348, 173 Cal.Rptr.3d
289, 327 P.3d 129 (2014) and Sakkab v. Luxottica Retail North America, Inc., 803 F.3d 425
(9th Cir.2015), which had held that a waiver of PAGA claims was void as a matter of public
policy. December 9, 2015 Class Certification Ord. at 24. The Court concluded that this PAGA
waiver could not be severed from the remainder of the arbitration agreement, rendering the entire
arbitration agreement void. Id. Because it relied on public policy rather than unconscionability, the
Court did not engage in the procedural unconscionability analysis that defeated class certification
in the original certification motion. Id. 3


3 In analyzing the arbitration agreement, the Court noted its earlier ruling of procedural
unconscionability warranted reconsideration:


the California Supreme Court's ruling in Sanchez v. Valencia Holding Co., 61 Cal.4th 899,
190 Cal.Rptr.3d 812, 353 P.3d 741 (2015), cast doubt on the viability of the aspects of
Gentry on which this Court relied. In Sanchez, the California Supreme Court held that the
contract drafter “was under no obligation to highlight the arbitration clause of its contract,
nor was it required to specifically call that clause to Sanchez's attention.” 61 Cal.4th at
914, 190 Cal.Rptr.3d 812, 353 P.3d 741. “Any state law imposing such an obligation
would be preempted by the [Federal Arbitration Act].” Id. Thus, at the November 4,
2015 hearing on Plaintiff[s'] motion to file a Fourth Amended Complaint, the Court
informed the parties that it was taking a second look at its procedural unconscionability
analysis because Gentry's required disclosure of the disadvantages of arbitration was not
necessarily consistent with Sanchez's ruling. Docket No. 379 at 8:13-10:23.


December 9, 2015 Class Certification Ord. at 9-10.
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*1116  Two days after the Court found that the arbitration agreement was invalid as a matter of
public policy, Uber issued a new arbitration agreement (hereafter, the December 2015 Agreement)
to all Uber drivers, including members of the certified subclass. Plaintiffs in O'Connor, Yucesoy,
and In re Uber FCRA Litigation filed separate motions to enjoin the December 2015 Agreement,
arguing that it was an unauthorized communication designed to undermine or discourage
participation in these and other pending cases against Uber. See Docket No. 435 (Rule 23(d) Ord.)
at 2. The Court granted the motions pursuant to its Rule 23(d) “power to regulate the notice and
opt-out processes and to impose limitations when a party engages in behavior that threatens the
fairness of the litigation.” Wang v. Chinese Daily News, Inc., 623 F.3d 743, 756 (9th Cir.2010),
judgment vacated on other grounds, 565 U.S. 801, 132 S.Ct. 74, 181 L.Ed.2d 1 (2011). The Court
explained that its rulings on Uber's motion for summary judgment and Plaintiffs' motions for class
certification, including the voiding of the arbitration clauses, created a “legal landscape [that] has
become materially more complicated for the drivers.” Rule 23(d) Ord. at 3-4. While the Court
explicitly declined to rule on whether the December 2015 Agreement was enforceable, it did
conclude that this increasingly complex legal landscape required more robust notice to drivers,
and ordered that the December 2015 Agreement could not be enforced without a revised cover
letter and arbitration notice with a simplified opt-out option. Id. at 6-7. Uber moved to stay the
Court's order pending appeal, arguing that the Rule 23(d) Order was unwarranted and burdened
its First Amendment rights. Docket No. 439 at 2-3. This Court denied the motion; following an
appeal of the order, the Ninth Circuit also denied to motion to stay. Docket No. 454; Case No.
16-15000, Docket No. 10.


Uber also moved to stay the case while it sought interlocutory review of the December 9, 2015
Class Certification Order, which this Court conditionally granted in part and denied in part. Docket
No. 411. In that order, the Court ruled that the trial could proceed, but that it would not enter a final
judgment as to the December 9, 2015 subclass if the appeals were still pending. Docket No. 429
at 9. The Ninth Circuit denied Uber's motion to stay the trial proceedings pending appeal. Case
No. 15-17420, Docket Nos. 5, 14. However, on April 5, 2016, the Ninth Circuit granted Uber's
petition for permission to appeal the December 9, 2015 Class Certification Order per Rule 23(f).
Docket No. 512 (Case No. 15-80220, Docket No. 9). Uber immediately filed a new motion for
this Court to stay the case, which remains pending.


In the meantime, Yucesoy was filed on behalf of all Massachusetts drivers, bringing similar claims
for independent contractor misclassification, violation of the Massachusetts Tips law, tortious
interference with contractual and/or advantageous relations, unjust enrichment/quantum meruit,
breach of contract, and violation of the Massachusetts minimum wage and overtime law. Yucesoy,
Docket No. 27 (First Amended Complaint). After the Court ruled on three motions to dismiss,
the remaining claims in Yucesoy are: (1) independent contractor misclassification (and attendant
failure to pay business expenses), (2) violation of the Massachusetts tips law, and (3) tortious
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interference with advantageous relations. Yucesoy, Docket No. 198 (Fourth Amended Complaint).
No motion for class certification has been brought in the Yucesoy case.


B. Settlement Agreement


1. Monetary Terms
Shortly before the trial in O'Connor was scheduled to commence, the Yucesoy and *1117
O'Connor Plaintiffs entered into a Settlement Agreement with Uber. Under this Agreement, Uber
has agreed to pay $84 million, plus an additional $16 million contingent on an initial public
offering (IPO) reaching one-and-a-half times Uber's most recent valuation (i.e., about $93.75
billion). April 21, 2016 Liss-Riordan Dec., Exh. 6 (Settlement Agreement) at ¶¶ 58, 125. Of
the $84 million, $300,000 will be used for class administration, a maximum of $73,000 will be
allocated for enhancement payments to the named Plaintiffs and other Settlement Class members
who contributed to the litigation, and $8.7 million will be treated as wages reported on IRS Form
W-2. Settlement Agreement at ¶¶ 125, 129, 133. Plaintiffs' counsel is also permitted to seek a fee
and expense award of up to 25% of the Settlement Fund ($21 to $25 million), although Plaintiffs'
counsel has since informed the Court that she will reduce her fee request by $10 million. Settlement
Agreement at ¶ 134; Docket No. 699 at 2. The $10 million reduction is made regardless of whether
the $16 million contingency is triggered, thus resulting in an additional $10 million for distribution
to the class. Docket No. 699 at 2 n.1.


The remaining Settlement Fund will be separated into two funds: approximately $5.5 to 6 million
for the Massachusetts drivers, and $56 to 66.9 million for the California drivers. 4  Settlement
Agreement at ¶ 144. A driver must submit a claim form to receive a payment. Settlement
Agreement at ¶ 138. The driver's payment is based on the number of miles driven for Uber.
Settlement Agreement at ¶ 145. Drivers may also receive “double weight” for their mileage if they
opted out of Uber's 2013 and 2014 arbitration agreements, and if they are members of the O'Connor
certified class. Settlement Agreement at ¶ 144. If a driver both opted out and is a member of the
O'Connor certified class, he or she will receive quadruple weight for his or her mileage. Docket
No. 617 (May 20, 2016 Joint Supp. Briefing) at 4. Assuming a 100% claim rate, Plaintiffs' counsel
estimates that California certified class members will receive an average distribution of $24 to
$1,950, California non-certified class members will receive an average distribution of $10 to $836,
and Massachusetts drivers will receive an average distribution of $12 to $979. April 21, 2016 Liss-
Riordan Dec., Exh. 1. For example, of the 243,320 California drivers who were part of the certified
class, if all drivers filed claims, the 122,297 drivers who drove between 0-750 miles will receive an
average distribution of $24, while the 42,074 drivers who drove between 750-2,000 miles would
receive an average distribution of $89. On the higher end of the scale, the 7,534 drivers who drove
over 25,000 miles would receive an average distribution of $1,950. Of the 60,047 Massachusetts
drivers, the 33,040 drivers who drove between 0-750 miles would receive an average of $12, the
9,258 drivers who drove between 750-2,000 miles would receive an average of $45, and the 1,489
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drivers who drove over 25,000 miles would receive an average of $979. In sum, the vast majority
of class members are slated to receive less than $100 each from the settlement.


4 This amount does not include the $10 million that Plaintiffs' counsel has reduced her
attorney's fee request by.


The parties expect a 40% claim rate, which would increase the monetary amount paid to each
claimant. See May 20, 2016 Joint Supp. Briefing at 58.


2. Non-Monetary Relief
In addition to the monetary payment, Uber has agreed to implement various forms of non-monetary
relief. First, Uber *1118  has agreed to publish a comprehensive, written deactivation policy.
Settlement Agreement at ¶ 135(a). Driver deactivation will only be allowed for sufficient cause,
and low passenger acceptance rates will not be grounds for deactivation (although it would subject
drivers to being logged out of the app for a limited period of time). Settlement Agreement at
¶ 135(a)(i); see also Driver Deactivation Policy—US ONLY, Uber, https://www.uber.com/legal/
other/driver-deactivation-us-english/ (last visited August 3, 2016) (Uber Deactivation Policy). A
driver may still be deactivated for having a high rate of cancellation, i.e., where the driver initially
accepted the fare but then canceled it (in contrast to never accepting the fare to begin with). See
Uber Deactivation Policy. Uber will also provide at least two advance warnings before a driver is
deactivated for reasons other than safety issues, discrimination, fraud, or illegal conduct (each, an
“excluded matter”). Settlement Agreement at ¶¶ 135(a)(iii)-(iv). If a driver is deactivated, Uber
will provide the driver with an explanation for the deactivation. Settlement Agreement at ¶ 135(a)
(v). A deactivated driver may appeal the decision to a Driver Appeal Panel, unless the deactivation
resulted from certain circumstances such as low star ratings, criminal activity, physical altercations,
or sexual misconduct. Settlement Agreement at ¶ 135(a)(vi). In addition, except for the excluded
matters (e.g., safety issues, discrimination, fraud, or illegal conduct), drivers whose user accounts
are deactivated will have the opportunity to take a “quality improvement course” and be reactivated
upon completion of the course. Settlement Agreement at ¶ 135(a)(vii).


Second, Uber will provide more information regarding star ratings. Settlement Agreement at ¶
135(d). Uber will also “consider” changes such as informing drivers how they rank against their
peers, providing warnings when driver ratings go below a certain threshold, and warning drivers
when their user accounts are at risk of deactivation for going below a certain threshold.


Third, the parties stipulate to the enforceability of the December 2015 Agreement. Settlement
Agreement at ¶ 135(e). In exchange, Uber will pay for the filing and administrative arbitration
fees in: (1) cases based on an alleged employment relationship between Uber and drivers, and (2)
cases arising out of a final deactivation of a driver in the event of an excluded matter. The parties
also agree to stipulate to vacating (retrospectively) this Court's Rule 23(d) Orders, and they agree
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that Uber has the option of voiding the Settlement Agreement should the Court not vacate these
orders. Plaintiffs also agree to withdraw the charges filed with the National Labor Relations Board
(NLRB) on behalf of John Billington and Catherine London, challenging the enforceability of the
2014 arbitration agreements as a violation of the National Labor Relations Act, and will not further
cooperate with the NLRB's investigation unless compelled by subpoena or court order. Settlement
Agreement at ¶ 33.


Fourth, Uber will institute an internal process for drivers to raise concerns regarding the payment
of specific fares in California and Massachusetts. Settlement Agreement at ¶ 135(f).


Fifth, Uber will collaborate with Plaintiffs regarding the creation and funding of a driver
association as a means of “opening a dialogue between Uber and Drivers.” Settlement Agreement
at ¶ 135(g). The association's leaders are to be elected by drivers, and the leaders will have
the opportunity to meet quarterly with Uber management to discuss driver concerns. Settlement
Agreement at ¶¶ 135(g)(iv)-(v). The driver association will not be a union, and will have no right
to bargain collectively with Uber. Settlement Agreement at *1119  ¶¶ 135(g)(ii)-(iii). The parties
provided little detail on how the driver association will work in practice (in part due to the expected
autonomy of each driver association), including what obligations Uber will have to fund the driver
association.


Finally, Uber will make good-faith efforts to clarify its messaging to riders regarding tipping, i.e.
that tips are not included in fares (except for UberTAXI), but that they are neither expected nor
required. Settlement Agreement at ¶ 135(h); May 20, 2016 Joint Supp. Briefing at 18. Drivers will
be permitted to put up signs requesting tips, although the parties disagree on whether this actually
constitutes a change in policy. See May 20, 2016 Joint Supp. Briefing at 18 n.24 (“Uber expressly
disputes Plaintiffs' claim that Uber's policy with respect to tipping signage will change as a result
of this settlement”).


3. Scope of the Class and Released Claims
The Settlement Agreement covers “all Drivers in California and Massachusetts who have used the
Uber App at any time since August 16, 2009, up to and including the Preliminary Approval Date.”
Settlement Agreement at ¶ 103. Thus, the settlement class releasing claims will not only include the
O'Connor certified class, but (1) all California drivers for Uber including California drivers who
had been excluded by the class definition, i.e., drivers who drove for a third-party transportation
company or who used fictitious or corporate names; and (2) all Massachusetts drivers.


Furthermore, although the O'Connor and Yucesoy cases were limited to claims based on expense
reimbursement and the payment of tips, the Settlement Agreement contains an expansive release
provision: it will require settlement class members—all drivers in California and Massachusetts
—to release all claims based on or reasonably related to the employment misclassification
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claim, i.e., overtime, minimum wage, meal and rest breaks, and workers' compensation.
Settlement Agreement at ¶ 105. 5  The Settlement Agreement requires that the Plaintiffs file
amended complaints expanding the causes of action to include all claims related to the alleged
misclassification of drivers as independent contractors. See Settlement Agreement at ¶ 29 and
Exhs. A (Proposed Yucesoy Fifth Amended Complaint), B (Proposed O'Connor Fifth Amended
Complaint). As a result, the Settlement Agreement will cover claims that are brought in at
least fifteen other lawsuits currently pending in federal and California state courts, effectively
terminating those suits. 6  Settlement *1120  Agreement at ¶ 28. It could also affect proceedings
pending before various administrative bodies such as the NLRB. See NLRB v. Uber Techs.,
Inc., Board Case Nos. 20-CA-160717, 20-CA-160720 (filed September 24, 2015) (complainants
required by Settlement Agreement to withdraw charges). 7  The Settlement Agreement will also
settle all civil penalties potentially due under PAGA, ending in all likelihood all currently pending
PAGA litigation against Uber in the other lawsuits. Settlement Agreement at ¶ 105. Because PAGA
is an action on behalf of the State, the PAGA settlement included in the Settlement Agreement
would prohibit any other driver from bringing a PAGA claim (or obtaining relief through a PAGA
representative suit) for the time period up to preliminary approval, even if that driver opts out of
the Settlement Agreement. See Docket No. 732 (July 15, 2016 Joint Supp. Briefing) at 23; Docket
No. 736 (Labor & Workforce Development Agency (LWDA) Resp.) at 2.


5 Uber also contends that the release would also apply to “claims based on or reasonably
relating to the conduct alleged in the proposed settlement complaint, regardless of whether
classification as an employee is technically a requirement of that claim.” Docket No. 732
(July 15, 2016 Joint Supp. Briefing) at 26. For example, Uber would argue that a claim
“based on or reasonably related to an alleged entitlement to a tip, even though that driver
may or may not also allege she was an Uber employee” would be released by the Settlement
Agreement.Id. at 26-27.


6 These lawsuits include: (1) Price v. Uber Technologies, Inc., Case No. BC554512; (2)
Del Rio v. Uber Technologies, Inc., Case No. 3:15-cv-3667-EMC; (3) Berger v. Uber
Technologies, Inc., Case No. 3:16-cv-41-MEJ; (4) In re Uber FCRA Litigation, Case No.
3:14-cv-5200-EMC; (5) Ghazi v. Uber Technologies, Inc., Case No. CGC-15-545532;
(6) Richardson v. Uber Technologies, Inc., Case No. RG15775562; (7) Zine v. Uber
Technologies, Inc., Case No. BC591351; (8) Narsi v. Uber Technologies, Inc., Case No.
BC599027; (9) Tabola v. Uber Technologies, Inc., Case No. CGC-16-550992; (10) Barajas
v. Uber Technologies, Inc., Case No. CGC-16-550198; (11) Aquino v. Uber Technologies,
Inc., Case No. BC608873; (12) Adzhemyan v. Uber Technologies, Inc., Case No. BC608874;
(13) Gollnick v. Uber Technologies, Inc., Case No. CGC-15-547878; (14) Mokeddas v.
Uber Technologies, Inc., Case No. RG16807483; and (15) Berwick v. Uber Technologies,
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Inc., Case No. CGC-15-546378 (appeal of Labor Commissioner award). See Settlement
Agreement at ¶ 28.


7 See NLRB v. Uber Technologies, Inc., Case No. 16-80057-KAW (N.D. Cal.) Docket No.
31 (motion by Uber to stay NLRB's application for order enforcing subpoenas because of
pendency of motion for preliminary approval of settlement herein).


Finally, as noted above, the parties stipulate to the enforceability of the December 2015 Agreement,
as well as to vacating the Court's December 2015 Rule 23(d) Order and January 19, 2016 Order
regarding the arbitration agreement's notice provision and corrective cover letter (collectively, the
Rule 23(d) Orders). Settlement Agreement at ¶ 135(e). The effect of such action, if agreed to by the
Court, would be to retroactively strip drivers of the protections afforded by this Court's Rule 23(d)
order. If the Court does not agree to vacate these orders, Uber is permitted to void the Settlement
Agreement.


III. DISCUSSION


A. Standard of Review
[1]  [2]  [3]  [4] Pursuant to Federal Rule of Civil Procedure 23(e), “[t]he claims, issues, or
defenses of a certified class may be settled, voluntarily dismissed, or compromised only with the
court's approval.” As the Ninth Circuit has explained, “[t]he purpose of Rule 23(e) is to protect
the unnamed members of the class from unjust or unfair settlements affecting their rights.” In re
Syncor ERISA Litig., 516 F.3d 1095, 1100 (9th Cir.2008). Accordingly, before a court approves a
settlement, it must conclude that the settlement is “fundamentally fair, adequate, and reasonable.”
Hanlon v. Chrysler Corp., 150 F.3d 1011, 1026 (9th Cir.1998); see also Allen v. Bedolla, 787 F.3d
1218, 1222 (9th Cir.2015) (same). This inquiry:


requires the district court to balance a number of factors: the strength of the
plaintiff's case; the risk, expense, complexity, and likely duration of further
litigation; the risk of maintaining class action status throughout the trial; the
amount offered in settlement; the extent of discovery completed and the stage
of the proceedings; the experience and views of counsel; the presence of a
government participant; and the reaction of the class members to the proposed
settlement.


Hanlon, 150 F.3d at 1026; see also Churchill Vill. L.L.C. v. Gen. Elec., 361 F.3d 566, 575 (9th
Cir.2004) (same). “In determining whether the proposed settlement falls within the range of
reasonableness, perhaps the most important factor to consider is plaintiffs' expected recovery
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balanced *1121  against the value of the settlement offer.” Cotter v. Lyft, Inc., Case No. 13–cv–
4065–VC, 176 F.Supp.3d 930, 935, 2016 WL 1394236, at *4 (N.D.Cal. Apr. 7, 2016) (internal
quotation omitted); see also Procedural Guidance for Class Action Settlements, UNITED STATES
DISTRICT COURT—NORTHERN DISTRICT OF CALIFORNIA, http://cand.uscourts.gov/
ClassActionSettlementGuidance (last visited August 12, 2016). While it is not necessarily unusual
or improper for a class action settlement agreement to release claims not originally brought by the
plaintiff, the court must consider the strength and value of those claims in deciding whether to
approve the settlement. See Cotter, 176 F.Supp.3d at 934–35, 2016 WL 1394236, at *4.


[5]  [6] “[W]hether a settlement is fundamentally fair within the meaning of Rule 23(e) is different
from the question whether the settlement is perfect in the estimation of the reviewing court.” Lane
v. Facebook, Inc., 696 F.3d 811, 819 (9th Cir.2012). However, “when ... the settlement takes place
before formal class certification, settlement approval requires a ‘higher standard of fairness.’ ”
Id.; see also Hanlon, 150 F.3d at 1026 (“settlement approval that takes place prior to formal class
certification requires a higher standard of fairness [because t]he dangers of collusion between class
counsel and the defendant, as well as the need for additional protections when the settlement is not
negotiated by a court[-]designated class representative, weigh in favor of a more probing inquiry
than may normally be required under Rule 23(e)”). This more “exacting review” is warranted “to
ensure that class representatives and their counsel do not secure a disproportionate benefit at the
expense of the unnamed plaintiffs who class counsel had a duty to represent.” Lane, 696 F.3d at
819 (internal quotation omitted).


In this case, because the Settlement Agreement covers the claims of both certified class members
and drivers who fall outside the class definition and thus have not been certified (for example,
all Massachusetts drivers and the California drivers who drove for a third-party transportation
company or under a corporate name), this Court must apply the more “exacting” standard in
determining whether this settlement is fair, adequate, and reasonable. Further, with respect to
all of the drivers, the parties propose to release all claims related to misclassification, including
many which had not been brought in this case. This not only results in the addition of claims that
Plaintiffs' counsel may not have fully investigated or reviewed, but would also eliminate at least
fifteen other cases pending in California courts wherein the claims sought to be added and waived
herein are being litigated. See Settlement Agreement at ¶ 28. Thus, exacting review is additionally
warranted as newly added claims have not been subject to class certification. Moreover, as this
Court has noted, the Court must be especially sensitive to the risk of collusion or a less than full
adversarial process where claims pending in other lawsuits are released for minimal value, in order
to induce the defendant to settle this case. 8  See Docket No. 724 at 9.


8 This is not to suggest there is something inherently wrong with releases that are broader than
the complaint; however, the reviewing court must examine, inter alia, the verdict value of
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all claims released, not just those alleged in the complaint (and the benefit obtained by the
defendant in averting existing litigation) in assessing the reasonableness of the suit.


Courts implementing Rule 23(e) have required a two-step process for the approval of class
action settlements: the Court first determines whether class action settlement deserves preliminary
approval and *1122  then, after notice is given to class members, whether final approval is
warranted. In re High–Tech Emp. Antitrust Litig., Case No. 11–CV–2509–LHK, 2014 WL
3917126, at *3 (N.D.Cal. Aug. 8, 2014). As a general matter, “there is relatively scant appellate
authority regarding the standard that a district court must apply in reviewing a settlement at
the preliminary approval stage.” Id. Some district courts “have stated that the relevant inquiry
is whether the settlement ‘falls within the range of possible approval’ or ‘within the range of
reasonableness,’ ” looking at factors such as whether the settlement is the product of non-collusive
negotiations, has no obvious deficiencies, does not improperly grant preferential treatment to class
representatives or segments of the class, and falls within the range of possible approval. Id.; see also
Harris v. Vector Mktng. Corp., Case No. C–08–5198–EMC, 2011 WL 1627973, at *7 (N.D.Cal.
Apr. 29, 2011). Although the Ninth Circuit has not specified what standard should apply at the
preliminary approval stage, “district courts often state or imply that scrutiny should be more lax.”
Cotter v. Lyft, Case No. 13–cv–4065–VC, 193 F.Supp.3d 1030, 1035–36, 2016 WL 3561742, at
*3 (N.D.Cal. June 23, 2016).


More recently, in Cotter, Judge Chhabria questioned this “lax review,” finding that:


lax review makes little practical sense, from anyone's standpoint. If the district
court, by taking a quick look rather than a careful one, misses a serious flaw in
the settlement, the parties and the court will waste a great deal of money and
time notifying class members of the agreement, only to see it rejected in the
end, requiring the parties to start over. The same is true if the district court does
identify a potentially serious flaw at the preliminary stage but waits until final
approval to conclude that it's fatal. What's worse, if a court waits until the final
approval stage to thoroughly assess the fairness of the agreement, momentum
could have a way of slanting the inquiry, in a manner that deprives the class
members of the court protection that Rule 23 demands.


Id. at 1037, at *4. “[B]y scrutinizing the agreement carefully at the initial stage and identifying any
flaws that can be identified, the court allows the parties to decide how to respond to those flaws
(whether by fixing them or opting not to settle) before they waste a great deal of time and money
in the notice and opt-out process.” Id.
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[7] The Court finds Judge Chhabria's view persuasive, particularly where, as here, the class
includes nearly 400,000 individuals, and thus a great deal of expense would be incurred and
substantial confusion could ensue were the Settlement Agreement preliminarily approved but
ultimately disapproved on final review. And, as noted above, close review is particularly warranted
where Plaintiffs seek to add new claims and drivers not previously certified, and the settlement
would settle not only the instant case but claims brought in at least fifteen other pending lawsuits
for relatively modest value. Further, the Settlement Agreement at issue has already been the subject
of numerous objections challenging its adequacy even at the preliminary approval stage. As Judge
Chhabria explained, it makes little sense to apply a lax standard at the preliminary approval stage to
factors already known and amenable to analysis. Instead, the Court finds it more prudent to apply
with full force the factors articulated by the Ninth Circuit in Hanlon and Churchill Village, while
recognizing that some of these factors—such as the reaction of class members—are not currently
known and cannot be assessed at the stage of preliminary approval and thus would have to await
the stage of final approval.


*1123  B. Hanlon Approval Factors


1. Strength of the Plaintiffs' Case; the Risk, Expense, Complexity, and Likely Duration of
Further Litigation; and the Risk of Maintaining Class Action Status


In considering the first three factors, the Court looks at the risks to both Plaintiffs and Uber in
continuing this litigation.


a. Risks to Drivers


[8] The most obvious risk to Plaintiffs is, of course, that the Ninth Circuit will uphold the validity
of the arbitration provision contained in the 2013 and/or 2014 agreements, which this Court found
was invalid as a matter of public policy in certifying the December 9, 2015 Subclass. See Ben
Hancock, Uber ADR Pact May Get Green Light, THE RECORDER, June 16, 2016 (“A panel
of federal appeals judges gave clear signs Thursday that it is ready to reverse a lower court
decision finding the arbitration agreements that Uber Technologies Inc. circulated to its drivers
were unenforceable”); Bonnie Eslinger, 9th Cir. Leans Toward Restoring Uber Arbitration Pacts,
LAW360, June 16, 2016. This risk is heightened by the Ninth Circuit's decision to grant Uber's
petition for permission to appeal the December 9, 2015 Class Certification Order. See Docket
No. 512. A finding that one or both of the arbitration clauses is valid and enforceable would
substantially change the scope and course of Plaintiffs' case, as it would likely require the vast
majority of the class to go to arbitration on their non-PAGA claims, thus jeopardizing the scope
and potential viability of the class action at bar. Plaintiffs face a considerable risk that they will not
proceed as a class action in any court, or at least be limited to a class action greatly reduced in size.
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Even if the Ninth Circuit were to limit a finding of enforceability to the more recent contracts, and
hold only the 2013 arbitration agreement not to be enforceable, this could substantially decrease
the class from approximately 240,000 drivers to 8,000 drivers, dramatically lowering any class
monetary recovery that Plaintiffs might obtain through the class action. See April 21, 2016 Liss-
Riordan Dec. at ¶ 15. Requiring the drivers to arbitrate their claims individually will likely reduce
by a substantial degree overall recovery for drivers, as typically only a fraction of individuals
pursue arbitration.


In addition to this risk to maintaining class action status, as this Court has previously noted,
Plaintiffs face risks on the merits of the case. The fundamental question of whether Uber drivers
are employees or independent contractors is not a simple one. As this Court held in denying
Uber's motions for summary judgment, there are factors under the Borello analysis that support
each side's position. While the Court found that drivers performed a service for Uber and were
therefore presumptively employees, it found that questions of fact existed as to the primary Borello
inquiry of Uber's control over the drivers. March 11, 2015 Class Certification Ord. at 15, 25.
For example, although drivers could choose their own days and hours or work, Uber controlled
certain aspects of driver performance; for instance, Uber could terminate individuals with low
acceptance rates. Id. at 21-25. Moreover, as to the secondary factors set forth in Borello, the
Court found that these factors cut both ways. Id. at 25-26. Several factors pointed in favor of
employment status, such as: (1) driving is an occupation that typically does not require close
supervision, (2) driving does not require a special skill, and (3) the drivers were performing a
regular and integral part of Uber's business. Id. at 26. On the other side, several factors favored
independent contractor status, including: (1) the drivers' use of their own vehicles, (2) the ability
of drivers to employ other drivers to drive on their own behalf, and *1124  (3) the drivers signing
an agreement stating no employment relationship was created. Id. As a result, should the issue of
employee versus independent contractor status proceed to trial, it would be up to the jury to make
the ultimate determination, the outcome of which cannot be predicted with any certainty. See id.
at 27 (finding that “[t]he application of the traditional test of employment—a test which evolved
under an economic model very different from the new ‘sharing economy’—to Uber's business
model creates significant challenges”); Cotter, 193 F.Supp.3d at 1037, 2016 WL 3561742, at *5
(“there is no straight answer to the question whether those drivers must be classified as employees
or independent contractors under California law”); cf. Alatraqchi v. Uber Techs., Inc., 9  Case No.
13-cv-3156-JSC, Docket No. 9 at 6-9 (attaching California Labor Commissioner's August 1, 2012
decision, which found that a driver was an independent contractor) with Berwick v. Uber Techs.,
Inc., Case No. 11-46739 EK (June 3, 2015), available at http://digitalcommons.law.scu.edu/
cgi/viewcontent.cgi?article=1988&context=historical (last visited August 5, 2016) (performing
Borello analysis and concluding that a driver was Uber's employee).


9 Of note, in Alatraqchi, the California Labor Commissioner found that Uber's “business
was engaged in technology and not in the transportation industry,” and thus the services
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Alatraqchi “provided were not part of the business operated by [Uber].” Alatraqchi v. Uber
Techs., Inc., Case No. 13-cv-3156-JSC, Docket No. 9 at 8. This Court came to the oppose
conclusion, finding that “it is clear that Uber is most certainly a transportation company,
albeit a technologically sophisticated one. In fact, as noted above, Uber's own marketing
bears this out, referring to Uber as ‘Everyone's Private Driver,’ and describing Uber as a
“transportation system” and the ‘best transportation service in San Francisco.’ ” March 11,
2015 Summary Judgment Ord. at 10-11.


Moreover, even if drivers were determined at trial to be employees, Uber challenges recovery on
their claims. For instance, with respect to the expense reimbursement claim, Plaintiffs' counsel
noted that Uber intended to argue that it already structured the fare to be “all-inclusive that takes
into account things like expenses.” April 21, 2016 Liss-Riordan Dec. at ¶ 31 (citing Gattuso v.
Harte–Hanks Shoppers, Inc., 42 Cal.4th 554, 559, 67 Cal.Rptr.3d 468, 169 P.3d 889 (2007) (“We
conclude that an employer may satisfy its statutory reimbursement obligation by paying employees
enhanced compensation in the form of increases in base salary or increases in commission rates, or
both, provided there is a means or method to apportion the enhanced compensation to determine
what amount is being paid for labor performed and what amount is reimbursement for business
expenses”)).


Plaintiffs' counsel also notes that there is a risk as to which IRS mileage reimbursement rate would
apply. Plaintiffs have argued for use of the fixed rate while Uber would likely advocate for use
of the variable rate, a potential reduction of 60%. Id. at ¶¶ 33-34. Further, as to Massachusetts
drivers, Plaintiffs perceive an additional risk because Massachusetts does not have an express
expense reimbursement statute, and thus recovery for expenses in Massachusetts may be less
likely. Mot. at 23 n.25; May 20, 2016 Joint Supp. Briefing at 7 (“the law is not entirely established
in Massachusetts as to whether employees may recover unreimbursed business expenses from
their employers”). Similarly, Plaintiffs acknowledged risks to their tips claim, should a jury find
that Uber's communications indicating that “tip is included” in a fare were too variable or not
widespread enough to conclude that a tip *1125  was actually included. April 21, 2016 Liss-
Riordan Dec. at ¶ 45.


There are additional risks to the claims the parties seek to add to this case and for which releases are
sought. First, as to meal and rest breaks, California courts have found liability for failure to provide
such breaks when the employer lacked a policy authorizing and permitting breaks. E.g., Benton v.
Telecon Network Specialists, Inc., 220 Cal.App.4th 701, 725–26, 163 Cal.Rptr.3d 415 (2013). But
Uber states that it has set up a system in which “drivers log in and out whenever they want, so that
there can never be any circumstance in which a driver might feel pressure (even implicitly) not
to take a break. In other words, Uber's entire system can be understood to constitute a policy of
‘permitting’ or ‘authorizing’ breaks whenever a driver wants.” July 15, 2016 Joint Supp. Briefing
at 11. There has been little argument that Uber drivers lack the freedom to choose their days and
hours of work (although there has been evidence of the control Uber exercises over drivers when



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013921894&pubNum=0004040&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&fi=co_pp_sp_4040_559&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_559

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013921894&pubNum=0004040&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&fi=co_pp_sp_4040_559&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_559

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031778727&pubNum=0004041&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&fi=co_pp_sp_4041_725&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_725

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2031778727&pubNum=0004041&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&fi=co_pp_sp_4041_725&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_725





O'Connor v. Uber Technologies, Inc., 201 F.Supp.3d 1110 (2016)
95 Fed.R.Serv.3d 933, 2016 Wage & Hour Cas.2d (BNA) 268,517


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 21


they do report to work), see March 11, 2015 Summary Judgment Ord. at 25, creating a potential
risk that a jury would find that Uber had not deprived its drivers of meal and rest breaks.


Second, with respect to minimum wage and overtime, the primary question appears to be whether
drivers would be entitled to compensation for time spent waiting to perform a task. See Docket
No. 724 at 11. This Court previously dismissed with prejudice the minimum wage and overtime
claims in Yucesoy, finding that Plaintiffs had failed to plead specific facts to support their claim
that waiting time should be compensable. Yucesoy, Docket No. 194 at 10-11. For example, there
Plaintiffs did not explain how often ride requests came in, how many requests they had to accept,
and the magnitude of the risk of deactivation if requests were not accepted. Id. In so finding, the
Court looked to the Ninth Circuit's test in Fair Labor Standards Act cases, the same test applied by
California courts. Id.; Gomez v. Lincare, Inc., 173 Cal.App.4th 508, 523, 93 Cal.Rptr.3d 388 (2009)
(looking to the Ninth Circuit's test to determine whether an employee was free to engage in personal
activities while on call). 10  While the Court does not conclude that drivers could not prevail on this
claim were sufficient allegations pleaded and evidence presented, there are significant risks. 11


10 While the Price objectors cited the California Supreme Court's decision in Mendiola v.
CPS Security Solutions for the proposition that “on-call or standby time may require
compensation” under California law, the California Supreme Court went on to explain that
to determine whether on-call time constitutes compensable time requires a determination of
the extent of the employer's control. 60 Cal.4th 833, 840, 182 Cal.Rptr.3d 124, 340 P.3d 355
(2015). To make this determination, the California Supreme Court applied the same FLSA
factors that this Court used in Yucesoy.


11 On the other hand, Uber could be found liable for waiting time given their prior policy
of deactivating drivers for low acceptance rates, and their present policy of suspending
drivers for low acceptance rates. See Uber Deactivation Policy. Again, the problem with the
pleadings in Yucesoy was that Plaintiffs had failed to plead sufficient facts in their complaint,
despite it being their fourth complaint in that action. Yucesoy, Docket No. 194 at 10-11.


Finally, regarding the workers' compensation claims, the Court notes that the settlement is not
intended to release individual workers' compensation claims or personal injury claims against an
employer who failed to carry workers' compensation insurance. July 15, 2016 Joint Supp. Briefing
at 14. Rather, what is at issue is a claim in which a driver challenges Uber's *1126  failure to obtain
workers' compensation insurance, and seeks to recover Uber's “savings” from not obtaining such
insurance under California's Unfair Competition Law (UCL). See Docket No. 592 (Ghazi Obj.)
at 1-2. There is a risk that such a claim could not be enforced through the UCL, as the California
Supreme Court has generally found that the UCL cannot be used to recover money in which the
plaintiff does not have an ownership interest. Korea Supply Co. v. Lockheed Martin Corp., 29
Cal.4th 1134, 1143–53, 131 Cal.Rptr.2d 29, 63 P.3d 937 (2003). While the State has brought a
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similar claim under the UCL, see People ex rel. Harris v. Pac. Anchor Transp., Inc., 59 Cal.4th
772, 775–76, 174 Cal.Rptr.3d 626, 329 P.3d 180 (2014), it is not clear that private individuals
could recover under such a claim, in light of Korea Supply Co. 12


12 As for the remaining claims, some require a finding of willfulness (e.g., Cal. Lab. Code §
203 (“[i]f an employer willfully fails to pay ... any wages of an employee who is charged
or who quits”) (emphasis added); Cal. Lab. Code § 1174.5 (“Any person employing labor
who willfully fails to main the records required ... shall be subject to a civil penalty of five
hundred dollars ($500)”) (emphasis added); Cal. Lab. Code § 226.8 (concerning “willful
misclassification”)) or injury (e.g., Cal. Lab. Code § 226(e)(1)) (requiring injury for failure
to furnish accurate wage statement to be entitled to recover damages or penalty), while other
claims have problems of proof (e.g., April 21, 2016 Liss-Riordan Dec. at ¶ 75) (no evidence
that Uber delays final payment to deactivated drivers).


b. Risks to Uber


[9] While Plaintiffs thus face substantial risks both in their ability to maintain class certification
and on the merits, the Court reiterates that Uber also faces substantial risks of losing on the
misclassification question. As noted above, in its March 11, 2015 Summary Judgment Order,
this Court held, as a matter of law, “Uber's drivers render service to Uber, and thus are Uber's
presumptive employees.” March 11, 2015 Summary Judgment Ord. at 15. Thus, the burden is on
Uber to disprove an employment relationship, both in California and in Massachusetts. Id. at 16;
see also Sebago v. Boston Cab Dispatch, Inc., 471 Mass. 321, 327, 28 N.E.3d 1139 (2015) (“an
individual performing any service is presumed to be an employee[, and t]he purported employer
may rebut the presumption of employment by establishing ... three indicia of an independent
contractor relationship”) (internal quotations omitted). While Uber has emphasized that drivers are
free to pick and choose when they work, this Court has found that this freedom does not preclude
a finding of an employment relationship, as the more relevant inquiry is how much control Uber
exercises over drivers while they are on duty for Uber. March 11, 2015 Summary Judgment Ord.
at 25. Judge Chhabria recognized in Cotter that:


although a jury could be tempted to conclude that people who drove only sporadically for
Lyft should be independent contractors, it seems equally likely that the jury could analogize
Lyft drivers to restaurant workers who work in multiple venues, but only occasionally at each
particular venue. There is no dispute that, under California law, someone who picks up a couple
of restaurant shifts here and there is an ‘employee’ of that restaurant (“along with any other
restaurant where he works”).
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Cotter, 176 F.Supp.3d at 944, 2016 WL 1394236 at *11. And just as Judge Chhabria found that
“if the jury reached a similar conclusion about Lyft drivers, the consequences for Lyft would be
enormous,” the Court concludes that the consequence for Uber of an adverse jury verdict would
be substantial. Id.


Next, even if Uber were to prevail on its argument that the 2013 and/or 2014 arbitration
*1127  agreements were enforceable, it would face substantial risks and costs absent settlement.
First, PAGA claims 13  cannot be compelled to arbitration. See Iskanian, 59 Cal.4th at 360, 173
Cal.Rptr.3d 289, 327 P.3d 129; Sakkab, 803 F.3d at 431–40. 14  Thus, the employment classification
question could still be decided by this or another court in the adjudication of a PAGA claim.
See Docket No. 593 (Richardson Obj.). 15  Should a court conclude that Uber drivers are, in fact,
employees, both Plaintiffs and the LWDA conclude the statutory penalty against Uber would
exceed $1 billion. See LWDA Resp. at 3. Further, such a PAGA judgment could have an influential
and perhaps even binding effect on Uber in arbitration. In Arias v. Superior Court, 46 Cal.4th 969,
985, 95 Cal.Rptr.3d 588, 209 P.3d 923 (2009), the defendants argued that it would be unfair not
to impose class action requirements for PAGA claims because “the defendant would be a party
to every lawsuit while each of the various plaintiffs would be a party in only one lawsuit, [and
therefore] the defendant would in later lawsuits be bound by any adverse determination of the
common issues, while none of the plaintiffs would be similarly bound by prior determinations in
the defendant's favor.” The California Supreme Court concluded, however, there was no unfairness
because a PAGA judgment would be “binding not only on the named employee plaintiff but also
on government agencies and any aggrieved employee not a party to the proceeding.” Id.


13 This Court has not ruled on whether Plaintiffs may bring PAGA claims for violations
of California Labor Code sections 351 and 2802; the issue remains under submission in
O'Connor. See Docket No. 401 at 5.


14 While Plaintiffs have suggested that there is a “significant risk” that the Supreme Court will
determine that PAGA claims are arbitrable, see July 15, 2016 Joint Supp. Briefing at 27 n.26,
the Supreme Court has twice denied review of Iskanian's holding. CLS Transp. L.A., LLC v.
Iskanian, ––– U.S. ––––, 135 S.Ct. 1155, 190 L.Ed.2d 911 (2015) (denying petition for writ
of certiorari); CarMax Auto Superstores Cal., LLC v. Areso, ––– U.S. ––––, 136 S.Ct. 689,
193 L.Ed.2d 520 (2015) (denying petition for writ of certiorari on the question of whether
Iskanian is preempted by the FAA).


15 There is a substantial likelihood that a PAGA suit would not be stayed pending arbitration.
If the PAGA representative has opted out of arbitration, there is no obvious basis for a stay.
Even if the representative has not opted out and thus has both nonarbitrable and arbitrable
claims to prosecute, the decision to stay pending arbitration rests with the court's discretion.
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See ESAB Grp., Inc. v. Zurich Ins. PLC, 685 F.3d 376, 394–95 (4th Cir.2012); United
Commc'ns Hub, Inc. v. Qwest Commc'ns. Inc., 46 Fed.Appx. 412, 415 (9th Cir.2002).


Second, if one or more drivers were not bound by arbitration (e.g., because like the class
representatives in O'Connor, they opted out of arbitration), they would be free to litigate the merits
of their claims, again raising the prospect that were Uber to lose on the merits of the classification
question, that judgment would affect the outcome of arbitrations. Simply put, without the benefit
of the release and waiver conferred by the Settlement Agreement, Uber still faces a substantial
risk of litigation.


Further, even if the class were wholly or partially decertified and hundreds of thousands of drivers
were remitted to arbitration, if even a fraction of the 380,000 drivers invoked arbitration, the
mere transactional costs for Uber (in the absence of the broad release effected by the Settlement
Agreement) of arbitrating thousands of cases would be substantial, not to mention the risks of
findings of liability and imposition of damages (which for any driver could well be ten times
greater than the award scheduled under *1128  the Settlement Agreement) by the arbitrators.


2. The Amount Offered in Settlement


a. Monetary Amount


[10] Under the Settlement Agreement, Uber has agreed to make an $84 million guaranteed
payment (including a $1 million payment for PAGA), as well as a $16 million payment contingent
on the success of an IPO. As an initial matter, the Court cannot consider the $16 million contingent
payment as part of the settlement amount because there is no information on the likelihood that
this contingency will be triggered. At the June 2, 2016 hearing, Uber stated that the $16 million
payment was “very likely” based on public reports about Uber's cash infusions and analysts'
reports. See Docket No. 691 (June 2, 2016 Trans.) at 35:17-36:1. However, when the Court
requested this public information, Uber stated that “it would not be proper for Uber to provide such
information.” July 15, 2016 Supp. Briefing at 25. While Plaintiffs provide a number of articles,
none of the articles address the likelihood that an Uber IPO will yield an average valuation of
at least 1.5 times Uber's most recent valuation within 365 days from the closing of the IPO. See
Docket No. 733 (July 15, 2016 Liss-Riordan Dec. at 10 n.4). Thus, absent a showing that there is
a realistic likelihood that the additional $16 Million will be realized, the Court will only consider
the $84 million monetary amount in assessing the adequacy of the Settlement Agreement.


By comparison, Plaintiffs have estimated that the verdict value of the non-PAGA claims being
released are:
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[Editor's Note: The preceding image contains the reference for footnote 16 ].


16 The mileage provided for the expense reimbursement estimate were produced as a part of
discovery, prior to settlement discussions, and covered the period up to April 8, 2016. July
15, 2016 Joint Supp. Briefing at 9; April 21, 2016 Liss-Riordan Dec. at ¶ 35. In responding
to discovery, the parties are required to be truthful, and counsel is ethically bound to ensure
truthful responses. July 15, 2016 Joint Supp. Briefing at 9. Further, Plaintiffs' counsel
represents that they analyzed the total mileage recorded in the trip histories of Plaintiffs
Manahan and Gurfinkel, compared these numbers to the mileage produced by Uber, and
found that the figures lined up “almost exactly,” with differences of less than .2%. Id. at 9
n.13; July 15, 2016 Liss-Riordan Dec. at ¶¶ 7-8.


Mot. at 24; see also April 21, 2016 Liss-Riordan Dec. at ¶ 57. For all other non-PAGA claims,
Plaintiffs' counsel attributes no value on the basis that “there would be a substantial risk of no
recovery on this claim.” As discussed above, the Court agrees with Plaintiffs that there were
substantial risks as to the breaks claims, minimum wage and overtime claims, and workers'
compensation claims, and it was therefore reasonable for Plaintiffs' counsel to assign no or little
value to these claims when considering the overall full-verdict value. Compare with *1129  Cotter,
193 F.Supp.3d at 1038, 2016 WL 3561742, at *5 (finding that failure to assess value of a particular
gratuity claim “does not automatically invalidate the settlement they reached. If the unconsidered
claims are not particularly strong or valuable, such that they're not likely to have materially
influenced the overall settlement, counsel's failure to consider the claims would not be a basis for
rejecting the agreement”).
After considering the information provided to the Court in response to the Court's order for
supplemental briefing, the Court concludes that the parties' assessment of the value of all the non-
PAGA claims is reasonably accurate. Thus, looking solely at the monetary relief, the settlement of
$84 million constitutes about 10% of the full verdict value of the non-PAGA claims—i.e. a 90%
discount off the verdict value of the non-PAGA claims. This substantial discount is well illustrated
by the case of Ms. Berwick, who drove 6,468 miles and was awarded $3,878.08 in unreimbursed
expenses by the California Labor Commissioner, would likely receive approximately $455 if she
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was a California class member, or $195 if she was a California non-class member. See Liss-Riordan
Dec. Exh. 1 (average distributions); Berwick v. Uber Techs., Inc., Case No. 11-46739 EK.


b. Non-Monetary Relief


The Settlement Agreement is, of course, not limited to the $84 million payment, but includes a
number of non-monetary relief that also provide benefits to the class. However, much of this non-
monetary relief is not as valuable as the parties suggest, limiting their worth in considering the
amount being offered in settlement.


First, Uber has agreed to “promulgate a comprehensive written deactivation policy,” which will
permit deactivation only for sufficient cause. Settlement Agreement at ¶ 135(a). Notably, a driver
can no longer be deactivated because of low acceptance rates. Settlement Agreement at ¶ 135(a)(i);
see also Uber Deactivation Policy. This is a significant change from prior contracts which seemed
to allow Uber to fire its drivers for any reason at any time. See March 11, 2015 Summary Judgment
Ord. at 20. But while Uber will no longer deactivate drivers because of low acceptance rates, it
will still exercise substantial control over a driver's ability to accept or decline ride requests, as the
deactivation policy still permits Uber to “temporarily ... log[ a driver] out of the app for a limited
period of time” based on low acceptance rates. Uber Deactivation Policy; see also Travis Kalanick,
Growing and Growing Up, UBER NEWSROOM (Apr. 21, 2016), https://newsroom.uber.com/
growing-and-growing-up/ (“As part of the settlement, Uber has agreed not to deactivate drivers
who regularly decline trips when they are logged into the app.... [W]here drivers do have low
acceptance rates ... we will alert them to the issue. If things don't pick up, we may log them out
of the app for a limited period of time”).


Moreover, although Uber has added a Driver Appeal Panel to which a deactivated driver can
appeal a deactivation decision, as well as agreed to pay for the arbitration costs of a challenge to
a final deactivation decision in the event of an “excluded matter,” both these avenues of review
leave out an important reason for deactivation—low star ratings. Plaintiffs' counsel noted that
star ratings are “a frequent reason for deactivation.” June 2, 2016 Trans. at 84:12-13. While star
ratings based on customer reviews might seem to be a relatively objective basis upon which Uber
may deactivate a driver without an appeal process, but there may be value to such a process. For
instance, Uber has expressed concern about bias and subjectivity on the part of passengers with
respect to tipping; deactivations based on star ratings could likewise be subject to *1130  the same
bias and subjectivity. See June 2, 2016 Trans. at 85:9-16.


Second, the Court is not convinced that the change to tipping policy will result in the “substantially
increased income” that Plaintiffs' counsel promises. See May 20, 2016 Joint Supp. Briefing at
16. Plaintiffs' counsel suggests that if passengers tip 5% on average, Uber drivers would have
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earned an additional $125 million since 2009. Docket No. 611 (Plaintiffs' Resp. at 21). In support
of this assertion, Plaintiffs cite Lyft's model, where customers have tipped drivers more than $85
million since the company's founding. May 20, 2016 Joint Supp. Briefing at 16. Plaintiffs' $125
million valuation suffers a number of flaws. As an initial matter, it relies on a 100% tipping rate,
which is highly unlikely given that even Lyft, which includes an in-app tipping function (thus
making it clear to riders that tipping is not already included in the fare), only has a 70% tipping
rate. See Plaintiffs' Resp. at 21 n.18. By contrast, Uber has made it clear that it will not add
an in-app tipping function, thus requiring riders to tip using cash (which many riders may not
have readily on-hand, given Uber's emphasis on the cashless transaction). 17  Importantly, while
Uber has agreed to “clarify” its tipping policy to make clear that tips are not included in the fare,
it has also actively discouraged tipping, arguing that it is inconsistent with its business model,
drivers' interests, and a positive rider experience. May 20, 2016 Joint Supp. Briefing; see also Our
Approach to Tipping, UBER UNDER THE HOOD (Apr. 28, 2016), https://medium.com/uber-
under-the-hood/our-approach-to-tipping-aa0074c0fddc#.wb66dqmuq. In other words, Uber may
be permitting tipping, but it is also telling riders not to tip, further decreasing the amount of tips that
riders are likely to give. Given the lack of an in-app tipping function and Uber's active dissuasion
of tipping, the value of this tipping policy (which Uber strenuously disputes is even a change,
see May 20, 2016 Joint Supp. Briefing at 18) is, while not meaningless, not nearly as valuable
as Plaintiffs suggest. The fact that no in-app tipping function will be included will also make it
difficult, if not impossible, to measure the effectiveness of the new tipping policy.


17 Furthermore, for safety reasons, drivers may not carry much cash with which to make change
if a rider decides to tip but does not have the appropriate denominations in hand. Requiring
drivers to handle cash (or at least the public perception thereof) could also raise safety
concerns.


Finally, the parties have stipulated to the enforceability of the December 2015 Agreement and
that this Court's Rule 23(d) Orders be vacated. Settlement Agreement at ¶ 135(e). Although
included as part of the non-monetary relief, this portion of the Settlement is an additional benefit
to Uber, not the class, and the Settlement Agreement is voidable at Uber's option should the Court
not vacate its prior orders. By stipulating to the enforceability, drivers will be prevented from
challenging the validity of the December 2015 Agreement, even in cases unrelated to employment
misclassification such as whether arbitration would violate the National Labor Relations Act or
on the ground that it denies a class member a contractual right to effectual relief, a claim that has
been brought in Congdon v. Uber Technologies, Inc., Case No. 16-cv-2499-YGR. See July 15,
2015 Joint Supp. Briefing at 27.


Further, as expressed at the June 2, 2016 hearing, the Court is concerned about retroactively
vacating its orders and the potential impact on the due process rights of drivers who may not
have opted out of the December 2015 Agreement in reliance on those orders. See June 2, 2016
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Trans. at *1131  117:2-25. This is because the Court's Rule 23(d) Order specifically held that
Uber could not enforce the December 2015 Agreement until it added more robust cover letter
and notice provisions, and thus a driver was not required to exercise his or her opt-out right until
Uber complied with Court's directives. Rule 23(d) Ord. at 6-7. Uber did not comply with the
order. To retroactively revoke the protection that this Court imposed to protect the rights of drivers
without affording drivers a right to now opt-out would be to put a driver in a worse position than
if the Court had not issued the Rule 23(d) Orders at all. Such retroactive elimination of protection
afforded by the Court could raise due process issues. Cf. Gen. Motors Corp. v. Romein, 503 U.S.
181, 191, 112 S.Ct. 1105, 117 L.Ed.2d 328 (1992) (“Retroactive legislation presents problems
of unfairness that are more serious than those posed by prospective legislation, because it can
deprive citizens of legitimate expectations and upset settled transactions”); Landgraf v. USI Film
Prods., 511 U.S. 244, 266, 114 S.Ct. 1483, 128 L.Ed.2d 229 (1994) (“The Due Process Clause also
protects the interests in fair notice and repose that may be compromised by retroactive legislation;
a justification sufficient to validate a statute's prospective application under the Clause may not
suffice to warrant its retroactive application”) (internal quotation omitted). Further, vacating this
Court's Rule 23(d) would effectively circumvent and nullify both this Court's and the Ninth
Circuit's denial of Uber's motions to stay the Court's Rule 23(d) Orders on January 8 and January
13, 2016, respectively.


3. The Extent of Discovery Completed and the Stage of the Proceedings
The parties entered into the Settlement Agreement shortly before the O'Connor case was to
go to trial, after having litigated two class certification motions and two summary judgment
motions, as well as submitted their trial plans in preparation for trial. During this time, the parties
conducted a significant amount of discovery, including a combined 326 Requests for Production,
216 interrogatories, 71 requests for production, and multiple depositions, including depositions
of Uber's Senior Vice President of Operations, Ryan Graves, and five named plaintiffs. April 21,
2016 Liss-Riordan Dec. at ¶ 4. In addition, the parties exchanged discovery prior to settlement
discussions. Id. at ¶ 25; see also July 15, 2016 Joint Supp. Briefing at 6.


4. The Experience and Views of Counsel
[11] This Court previously found that Plaintiff's counsel is a “capable advocate” and a leading
practitioner in the field of employment misclassification. September 1, 2015 Class Certification
Ord. at 66. Plaintiff's counsel has strongly advocated for preliminary approval of the Settlement
Agreement, particularly after considering the risks of this Court's arbitration orders being
overturned, and even offered to reduce her fees by $10 million so that these funds could be
distributed to the class, regardless of whether the $16 million contingent payment is triggered.
Docket No. 699 at 2. However, as noted above, deference to the views of counsel must be tempered
here where the Settlement Agreement at the eleventh hour folds in new claims and class members



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992051942&pubNum=0000780&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&fi=co_pp_sp_780_191&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_191

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992051942&pubNum=0000780&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&fi=co_pp_sp_780_191&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_191

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994092115&pubNum=0000780&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&fi=co_pp_sp_780_266&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_266

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994092115&pubNum=0000780&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=RP&fi=co_pp_sp_780_266&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_266

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I37e6fd6065e511e69e6ceb9009bbadab&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





O'Connor v. Uber Technologies, Inc., 201 F.Supp.3d 1110 (2016)
95 Fed.R.Serv.3d 933, 2016 Wage & Hour Cas.2d (BNA) 268,517


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 29


at the expense of litigation pending in other courts, while attributing almost no value to those
claims, in order to induce Uber to settle the cases at bar.


5. The Presence of a Governmental Participant
In general, there has been no governmental participant in this case. However, as will be more
fully discussed below, the California LWDA has, at the invitation of the Court, submitted a letter
regarding the *1132  PAGA claim, in which it expresses serious reservation about the $1 million
allocated to the newly added PAGA claim. See LWDA Resp. at 3.


6. The Reaction of the Class Members to the Proposed Settlement
Plaintiffs' counsel submits that since the announcement of the settlement, her firm has received
feedback from more than 2,500 drivers; of these, 1,797 e-mails were from drivers wanting to
confirm they were in the class or asking how to submit a claim. 71 class members expressed
support for the Settlement Agreement, while 33 class members expressed negativity towards the
Settlement Agreement. Docket No. 613-1 (Mason Dec.) at ¶¶ 8, 12, 13, 15. However, even at this
preliminary state, this Court has received (and continues to receive) numerous objections, filed
both by individuals and attorneys representing drivers in other California cases. E.g., Docket No.
529, 536-540, 546-548, 551-553, 556, 559, 561, 567, 569-571, 579, 581, 582, 584, 592, 594, 599,
601-604, 626, 652, 662, 688, 675, 690, 737. These objectives are in addition to five motions to
intervene and one motion to disqualify Plaintiffs' counsel. Docket Nos. 588, 591, 627, 637, 644,
677.


7. Balancing the Factors
Balancing the Hanlon factors, the Court agrees with Plaintiffs' assessment that there is a substantial
risk on the arbitration question in light of the Ninth Circuit's actions thus far, a risk that many of
the objectors fail to appreciate. This risk would have the effect of substantially altering—if not
effectively terminating—the class action in this Court, as well as in pending state court cases. These
risks could well render a settlement providing for monetary relief reflecting a 90% discount off the
verdict value along with limited non-monetary relief fair and adequate. Indeed, while at the low end
of reasonable recovery, 18  the Court would be inclined, after weighing the Hanlon factors, to find
the consideration afforded by the settlement to be adequate for release of the non-PAGA claims. 19


However, the parties' inclusion of waiver of PAGA claims as part of the settlement considerably
alters the Court's assessment of the fairness and adequacy of the settlement as a whole.


18 Compare Harris v. Vector Mktg. Corp., 2011 WL 4831157, at *5, 2011 U.S. Dist. LEXIS
117927, at *15 (N.D.Cal. Oct. 12, 2011) (denying final approval of a settlement where
the actual payout to the class was 6.56% of the maximum verdict value) and Cotter, 176
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F.Supp.3d at 939-40, 943-44, 2016 WL 1394236, at *8, *11 (denying preliminary approval
of a settlement where the settlement was 8.82% of the reimbursement claim, and finding
that the settlement must be increased to 17% of the value of the reimbursement claim); with
Dunleavy v. Nadler (In re Mego Fi. Corp. Sec. Litig.), 213 F.3d 454, 458–59 (9th Cir.2000)
(finding that settlement for approximately 16.67% of the potential recovery was adequate
where the district court had “properly found that the Plaintiffs' case was weak and the risk,
expense, and complexity of trial weighed against them”).


19 The Court's reservations would lay primarily with the stipulation that the Court vacate
retroactively its Rule 23(d) orders. The Court also questions the parties' refusal to provide for
an easier Rule 23 opt-out mechanism (e.g. using e-mail, opt out forms, or hyperlinks), which
would not require drivers to send a written letter by traditional mail to the administrator in
order to opt out.


C. Private Attorneys General Act (PAGA)
In 2003, California enacted the Private Attorneys General Act of 2004. Arias, 46 Cal.4th at 980,
95 Cal.Rptr.3d 588, 209 P.3d 923. As explained by the LWDA:


By creating a cause of action under which private plaintiffs may recover civil penalties
otherwise recoverable by the state, PAGA benefits the public by augmenting the state's
enforcement capabilities, encouraging compliance with *1133  Labor Code provisions, and
deterring noncompliance. This furthers the state's policy to protect workers from substandard
and unlawful conditions and also to protect employers “who comply with the law from those
who attempt to gain a competitive advantage at the expense of their workers by failing to comply
with minimum labor standards.”


LWDA Resp. at 2 (quoting Cal. Lab. Code § 90.5(a)); see also Arias, 46 Cal.4th at 980, 95
Cal.Rptr.3d 588, 209 P.3d 923 (explaining that in passing PAGA, “[t]he Legislature declared that
adequate financing of labor law enforcement was necessary to achieve maximum compliance with
state labor laws, that staffing levels for labor law enforcement agencies had declined and were
unlikely to keep pace with the future growth of the labor market, and that it was therefore in the
public interest to allow aggrieved employees, acting as private attorney generals, to recover civil
penalties for Labor Code violations”). The California Supreme Court has also recognized that
“PAGA was clearly established for a public reason,” such that a prohibition of a representative
PAGA action would be contrary to public policy. Iskanian, 59 Cal.4th at 383, 173 Cal.Rptr.3d 289,
327 P.3d 129; see also id. at 383, 173 Cal.Rptr.3d 289, 327 P.3d 129 (explaining that a pre-dispute
PAGA waiver “serves to disable one of the primary mechanisms for enforcing the Labor Code”).


[12] A plaintiff who brings a PAGA claim “does so as the proxy or agent of the state's labor law
enforcement agencies.” Arias, 46 Cal.4th at 986, 95 Cal.Rptr.3d 588, 209 P.3d 923. Because the
“plaintiff represents the same legal right and interest as state labor law enforcement agencies,”
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the California Supreme Court has found that “a judgment in an employee's action under the act
binds not only that employee but also the state labor law enforcement agencies.” Id. In short,
because the employee's PAGA action acts as a “substitute” for a governmental action, the judgment
binds all those who would be bound by an action brought by the government, including nonparty
employees. Id. Thus, in a lawsuit which asserts a PAGA claims and seeks class certification for
labor/wage claims, even class members who opt out of the class would be bound by an adverse
PAGA judgment or settlement. For that reason, the LWDA rightly has stressed that:


It is thus important that when a PAGA claim is settled, the relief provided for
under the PAGA be genuine and meaningful, consistent with the underlying
purpose of the statute to benefit the public and, in the context of a class
action, the court evaluate whether the settlement meets the standards of being
‘fundamentally fair, reasonable, and adequate’ with reference to the public
policies underlying the PAGA.


LWDA Resp. at 2-3.


[13] Here, Plaintiffs seek formally to add the PAGA claim to the suit and settle it for $1 million,
despite having previously argued that the PAGA claim could result in penalties over $1 billion.
April 21, 2016 Liss-Riordan Dec. at ¶ 82. As noted above, the LWDA also concludes that the
verdict value of the PAGA claim in this case exceeds $1 billion. See LWDA Resp. at 3 (“LWDA
believes it is accurate to estimate the potential PAGA penalty exposure as in excess of $1 billion”).
This $1 billion amount makes up more than half of the total verdict value of the case. Plaintiffs
propose settling the PAGA claim for 0.1% of its estimated full worth. The Court is cognizant that
even if a verdict were rendered for PAGA plaintiff(s), a penalty of $1 billion could well be reduced,
as a court may reduce the penalty when “to do otherwise would result in an award that is unjust,
arbitrary and oppressive, or confiscatory.” *1134  Cal. Lab. Code § 2699(e)(2). 20 Nonetheless, as
the LWDA concludes, there is “no rationale for allocating $1 million of the proposed settlement
fund to the PAGA claim ... other than that this is a ‘round’ number and a large figure in comparison
to other PAGA settlements.” Id. The parties have failed to demonstrate how the Hanlon factors or
any other coherent analysis justifies settling the PAGA claim for such a relatively meager value.


20 See also Cotter, 193 F.Supp.3d at 1037, 2016 WL 3561742, at *5 (finding that “[a] significant
reduction” of the PAGA claim “would be appropriate” because “[t]his is not a case where a
company has deliberately evaded a clear legal obligation to provide legally required pay and
benefits to its employees[, n]or does this appear to be a case where a company negligently
failed to learn about its obligations under the wage and hour laws”).
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[14] It is important to note that where plaintiffs bring a PAGA representative claim, they take
on a special responsibility to their fellow aggrieved workers who are effectively bound by
any judgment. See Iskanian, 59 Cal.4th at 381, 173 Cal.Rptr.3d 289, 327 P.3d 129 (“When a
government agency is authorized to bring an action on behalf of an individual or in the public
interest, and a private person lacks an independent legal right to bring the action, a person who
is not a party but who is represented by the agency is bound by the judgment as through the
person were a party”). Such a plaintiff also owes responsibility to the public at large; they act,
as the statute's name suggests, as a private attorney general, and 75% of the penalties go to the
LWDA “for enforcement of labor laws ... and for education of employers and employees about
their rights and responsibilities under this code.” Cal. Lab. Code § 2699(i). This duty imposed
upon the PAGA representative is especially significant given that PAGA does not require class
action procedures, such as notice and opt-out rights. The Court must be cognizant of the risk that
despite this responsibility, there may be a temptation to include a PAGA claim in a lawsuit to be
used merely as a bargaining chip, wherein the rights of individuals who may not even be members
of the class and the public may be waived for little additional consideration in order to induce the
employer to agree to a settlement with the class.


This is not to suggest that the PAGA claim must comprise a disproportionate amount of class
settlements which include a PAGA claim, with the majority of funds going to the State simply
because the PAGA penalty has the potential to be larger than the actual claims. Such a requirement
would come at the expense of the workers, who might otherwise benefit from a larger non-PAGA
settlement. Rather, in reviewing a settlement that includes both a Rule 23 class and a PAGA claim,
the Court must closely examine both aspects of the settlement. While a proposed settlement must be
viewed as a whole, see In re Online DVD–Rental Antitrust Litig., 779 F.3d 934, 944 (9th Cir.2015),
the Court must evaluate the adequacy of compensation to the class as well as the adequacy of
the settlement in view of the purposes and policies of PAGA. In doing so, the court may apply
a sliding scale. For example, if the settlement for the Rule 23 class is robust, the purposes of
PAGA may be concurrently fulfilled. By providing fair compensation to the class members as
employees and substantial monetary relief, a settlement not only vindicates the rights of the class
members as employees, but may have a deterrent effect upon the defendant employer and other
employers, an objective of PAGA. Likewise, if the settlement resolves the important question
of the status of workers as employees entitled to the protection of the Labor Code or contained
substantial injunctive relief, this would *1135  support PAGA's interest in “augmenting the state's
enforcement capabilities, encouraging compliance with Labor Code provisions, and deterring
noncompliance.” LWDA Resp. at 2. But where, as here, the compensation to the class amounts is
relatively modest when compared to the verdict value, the non-monetary relief is of limited benefit
to the class, and the settlement does nothing to clarify the status of drivers as employees versus
independent contractors, the settlement of the non-PAGA claims does not substantially vindicate
PAGA. In these circumstances, the adequacy of settlement as a whole turns in large part on whether
the PAGA aspect of the settlement can stand on its own.
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Here, the Court cannot find that the PAGA settlement is fair and adequate in view of the purposes
and policies of the statute. Plaintiffs propose settling PAGA for only 0.1% of the potential verdict
value, a reduction that the LWDA has found has no rational basis. 21  This 99.9% reduction does
not adequately reflect the parties' respective risks, particularly when the PAGA claim would not
be subject to the same arbitration risk that this Court has found justifies in part the 90% discount
in the verdict value of the non-PAGA claims. Instead, the risks at issue rest primarily on the
merits of drivers' labor codes claims and the discretionary reduction of statutory penalties, not
on the risk of compelled arbitration. However, as discussed above, those risks are not limited
to Plaintiffs; Uber also takes on a significant risk that should a representative PAGA claim be
litigated and adjudicated, it could lose on this question (especially given that this Court has found
a presumption of employee status, see March 11, 2015 Summary Judgment Ord. at 15), and such
an adverse judgment would carry not only a direct monetary penalty, but potentially could affect
other litigation including arbitrations. Instead of adequately considering these risks to Uber and
the full value of the PAGA claim, in settling the PAGA claim herein, Plaintiffs appear to treat
the PAGA claim simply as a bargaining chip in obtaining a global settlement for Uber's benefit,
even though the PAGA claim alone is worth more than half of the full verdict value of all claims
being released. The Court shares the LWDA's view that there is “no rationale for allocating $1
million of the proposed settlement fund to the PAGA claim ... other than that this is a ‘round’
number and a large figure in comparison to other PAGA settlements,” LWDA Resp. at 3. Given
the sweeping consequences of the proposed PAGA waiver, viewed in the context of a relatively
modest settlement of the non-PAGA claims, the Settlement Agreement is not as a whole is fair,
adequate and reasonable.


21 Even if the Court was to add all $10 million from Plaintiffs' counsel's proposed reduction,
making the PAGA settlement $11 million, this would only represent 1.1% of the potential
verdict value. Moreover, this would effectively take away $10 million that could otherwise
have been distributed to the drivers, putting the burden of supporting the public interest on
the employee rather than the employer.


Even if the PAGA claim were not separately scrutinized, viewing all the claims combined (PAGA
and non-PAGA), the Settlement Agreement yields less than 5% of the total verdict value of all
claims being released. Although the litigation risks to the plaintiffs are substantial, absent the
sweeping releases conferred by the Settlement Agreement, Uber faces significant risks and costs,
regardless of the outcome of pending interlocutory appeals. The settlement as a whole as currently
structured is not fair, adequate, and reasonable.


*1136  IV. CONCLUSION
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The Court therefore DENIES Plaintiffs' motion for preliminary approval.


Although the Court denies Plaintiffs' motions for preliminary approval and thus refuses to vacate
its Rule 23(d) orders pursuant to the parties' stipulation, it will TERMINATE its Rule 23(d) orders.
The legal landscape no longer requires the protection afforded by the Orders. See Docket No. 522;
Case No. 14-5200, In re Uber FCRA Litig., Docket No. 175. Thus, Uber is permitted to issue
the December 2015 Agreement to new drivers without satisfying the enhanced notice provisions
required by the Court. Uber may also re-issue the December 2015 Agreement to current drivers,
with the exception of the certified O'Connor class and claims (which, according to Uber, they did
not intend the December 2015 Agreement to affect to begin with, see Docket No. 408, Exh. C;
Docket No. 410 at 4; Docket No. 428 at 38:24-39:7). The Court will not, however, retroactively
vacate its Rule 23(d) orders, and thus it will not deem the December 2015 Agreement effective as
to drivers who did not timely opt out of the arbitration agreement during the pendency of the Rule
23(d) orders; the Court does not rule on the enforceability of the December 2015 Agreement.


Because the Court denies Plaintiffs' motion for preliminary approval, Uber's motion to stay filed
on April 6, 2016 remains pending. Docket No. 506. The parties are ordered to meet and confer
to discuss how they wish to proceed with that motion, as well as the general status of this case in
light of the Court's ruling and the pendency of the appeals pending in the Ninth Circuit. A joint
status report will be due on September 8, 2016, and a Status Conference will be held at 10:30 a.m.
on September 15, 2016.


This order disposes of O'Connor, Docket No. 518 and Yucesoy, Docket No. 206.


IT IS SO ORDERED.


All Citations
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242 Cal.App.4th 1043
Court of Appeal, First District, Division 5, California.


PACIFIC MERCHANT SHIPPING ASSOCIATION, Plaintiff and Respondent,
v.


BOARD OF PILOT COMMISSIONERS for the Bays of San
Francisco, San Pablo and Suisun et al., Defendants and Appellants.


A142634
|


Filed November 6, 2015


Synopsis
Background: Maritime trade association petitioned for writ of mandate under Public Records Act
(PRA) to compel production of pilot logs held by the designated port agent of the Board of Pilot
Commissioners for the Bays of San Francisco, San Pablo and Suisun. The Superior Court, City and
County of San Francisco, No. CPF–12–512320, Curtis E.A. Karnow, J., granted the petition in part
and ordered the port agent to disclose the pilot logs. The port agent, a private pilots' organization,
and the Board petitioned for writ of mandate or prohibition, and the Court of Appeal granted the
petition, 218 Cal.App.4th 577, 160 Cal.Rptr.3d 285. Maritime trade association filed a motion for
attorney fees and costs, contending it was the prevailing party in the litigation. The Superior Court,
A. James Robertson II, J., ordered the port agent to pay the trade association's fees. Port agent
and Board appealed.


Holdings: The Court of Appeal, Bruiniers, J., held that:


[1] trial court acted within its discretion in finding that trade association was the prevailing party;


[2] trial court was not required to apportion attorney fee award based on association's limited
success in the litigation; and


[3] Board lacked standing to appeal.


Affirmed.


Procedural Posture(s): On Appeal; Motion for Attorney's Fees; Motion for Costs.
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West Headnotes (17)


[1] Records Costs and Fees
A plaintiff may be the prevailing party entitled to an award of attorney fees and costs
in a Public Records Act (PRA) action even if the litigation results in disclosure of less
than all of the documents the plaintiff sought, as long as the disclosure is not minimal or
insignificant. Cal. Gov't Code § 6259(d).


1 Cases that cite this headnote


[2] Records Costs and Fees
A Public Records Act (PRA) plaintiff does not qualify as a prevailing party merely because
the defendant disclosed records sometime after the PRA action was filed. Cal. Gov't Code
§ 6259(d).


2 Cases that cite this headnote


[3] Records Costs and Fees
The plaintiff need not have obtained a court order compelling production of specific
documents in order to qualify as the prevailing party entitled to an award of attorney fees
and costs under the Public Records Act (PRA). Cal. Gov't Code § 6259(d).


2 Cases that cite this headnote


[4] Records Scope, Standard, and Extent of Further Review
Records Costs and Fees
Whether the statutory requirements have been satisfied so as to justify a fee award under
the Public Records Act (PRA) is a question committed to the trial court's discretion, unless
the question turns on statutory construction, which the Court of Appeal reviews de novo.
Cal. Gov't Code § 6259(d).


1 Cases that cite this headnote


[5] Mandamus Costs
Trial court acted within its discretion in finding that maritime trade association was the
prevailing party entitled to an award of attorney fees on its petition for writ of mandate
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under Public Records Act (PRA) to compel production of pilot logs held by the designated
port agent of the Board of Pilot Commissioners for the Bays of San Francisco, San Pablo
and Suisun, even though the records were not produced in response to a court order
compelling disclosure of those specific documents, and even though the Court of Appeal
had awarded costs in an appellate writ proceeding to the port agent on the basis that the
trade association did not establish that the logs were subject to the PRA, where the port
agent produced the documents after the Court of Appeal concluded the port agent was
judicially estopped from arguing that the port agent was not a state officer within the
meaning of the PRA, and the Court of Appeal's judicial estoppel holding was applicable to
all parties as against any port agent of the Board in his or her official capacity. Cal. Gov't
Code §§ 6252(f), 6259(d); Cal. R. Ct. 8.493(a)(1)(A).


[6] Estoppel Claim inconsistent with previous claim or position in general
Judicial estoppel applies to a litigant who takes inconsistent positions in judicial
proceedings even if the opposing parties in those proceedings are different.


1 Cases that cite this headnote


[7] Estoppel Nature and Application of Estoppel in Pais
Equitable estoppel focuses on the relationship between the parties, and is designed to
protect litigants from injury caused by less than scrupulous opponents, while judicial
estoppel focuses on the relationship between the litigant and the judicial system, and is
designed to protect the integrity of the judicial process.


1 Cases that cite this headnote


[8] Estoppel Claim inconsistent with previous claim or position in general
The gravamen of judicial estoppel is not privity, reliance, or prejudice; rather, it is the
intentional assertion of an inconsistent position that perverts the judicial machinery.


1 Cases that cite this headnote


[9] Evidence Particular Cases
Court of Appeal would take judicial notice of a petition for writ of mandate challenging a
decision by the Fair Political Practices Commission (FPPC) that ruled that the conflict of
interest code of the Board of Pilot Commissioners for the Bays of San Francisco, San Pablo
and Suisun applied to the port agent, in determining whether maritime trade association's



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS6252&originatingDoc=I22a5f5b09a2411e599acc8b1bd059237&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_ae0d0000c5150

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS6252&originatingDoc=I22a5f5b09a2411e599acc8b1bd059237&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_ae0d0000c5150

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS6259&originatingDoc=I22a5f5b09a2411e599acc8b1bd059237&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_5ba1000067d06

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1085232&cite=CASTAPPLLR8.493&originatingDoc=I22a5f5b09a2411e599acc8b1bd059237&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/156/View.html?docGuid=I22a5f5b09a2411e599acc8b1bd059237&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/156k68(2)/View.html?docGuid=I22a5f5b09a2411e599acc8b1bd059237&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I22a5f5b09a2411e599acc8b1bd059237&headnoteId=203773225300620220318175403&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/156/View.html?docGuid=I22a5f5b09a2411e599acc8b1bd059237&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/156k52/View.html?docGuid=I22a5f5b09a2411e599acc8b1bd059237&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I22a5f5b09a2411e599acc8b1bd059237&headnoteId=203773225300720220318175403&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/156/View.html?docGuid=I22a5f5b09a2411e599acc8b1bd059237&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/156k68(2)/View.html?docGuid=I22a5f5b09a2411e599acc8b1bd059237&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I22a5f5b09a2411e599acc8b1bd059237&headnoteId=203773225300820220318175403&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/157/View.html?docGuid=I22a5f5b09a2411e599acc8b1bd059237&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/157k2914/View.html?docGuid=I22a5f5b09a2411e599acc8b1bd059237&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Pacific Merchant Shipping Assn. v. Board of Pilot..., 242 Cal.App.4th 1043...
195 Cal.Rptr.3d 358, 43 Media L. Rep. 3122, 15 Cal. Daily Op. Serv. 12,895...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


Public Records Act (PRA) action's alleged status as a catalyst for the FPPC decision made
the trade association a prevailing party entitled to attorney fees and costs in the PRA action.
Cal. Gov't Code § 87302; Cal. Evid. Code § 452(d); Cal. Gov't Code § 6259(d).


[10] Records Costs and Fees
Good faith efforts to fully and timely respond to a records request may be relevant to
determining whether litigation was necessary to obtain records in light of agency delays,
in determining whether to award attorney fees and costs under Public Records Act (PRA).
Cal. Gov't Code § 6259(d).


[11] Costs, Fees, and Sanctions Meritless or Bad-Faith Litigation
Costs, Fees, and Sanctions Reasonableness or Bad Faith
Good faith in making legal arguments shields parties and attorneys from sanctions, not
from attorney fee awards. Cal. Civ. Proc. Code § 128.7(b)(2), (c).


[12] Mandamus Costs
Trial court was not required to apportion the attorney fee award for maritime trade
association on its petition for writ of mandate under Public Records Act (PRA) to
compel production of pilot logs held by the designated port agent of the Board of Pilot
Commissioners for the Bays of San Francisco, San Pablo and Suisun based on the
association's limited success in the litigation, even though the association failed in its
effort to compel disclosure of “pilot logs,” where the association prevailed in its effort
to establish the was subject to subject to the PRA and ultimately obtained much of the
information it had been seeking in the pilot logs. Cal. Gov't Code § 6259(d).


[13] Records Costs and Fees
While the degree of the plaintiff's success in obtaining the objectives of the litigation is
a factor that the trial court may consider in determining an award of reasonable attorney
fees under a fee statute, including the Public Records Act (PRA) fee statute, there is
no requirement that the trial court make an award of attorney fees in an amount that is
commensurate with or in proportion to the degree of success in the PRA litigation. Cal.
Gov't Code § 6259(d).


2 Cases that cite this headnote
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[14] Records Costs and Fees
Under the Public Records Act (PRA) fee statute, the value of the legal services performed
on behalf of the prevailing party is a matter in which the trial court has its own expertise,
and the trial court makes its determination after consideration of a number of factors,
including the nature of the litigation, its difficulty, the amount involved, the skill required
in its handling, the skill employed, the attention given, the success or failure, and other
circumstances in the case. Cal. Gov't Code § 6259(d).


1 Cases that cite this headnote


[15] Records Costs and Fees
Under the Public Records Act (PRA) fee statute, an attorney fee award against the
designated port agent of the Board of Pilot Commissioners for the Bays of San Francisco,
San Pablo and Suisun applied to the port agent in his official capacity, but not in his
personal capacity. Cal. Gov't Code § 6259(d).


[16] Records Mootness and ripeness
Issues relating to the enforceability of an attorney fee award under the Public Records Act
(PRA) fee statute or the means by which the award could be satisfied were not ripe for
review, on an appeal by the designated port agent of the Board of Pilot Commissioners
for the Bays of San Francisco, San Pablo and Suisun challenging the trial court's order
awarding fees under the PRA, absent evidence that any had yet been made to collect on
the award. Cal. Gov't Code § 6259(d).


[17] Records Persons entitled to pursue proceedings; standing
The Board of Pilot Commissioners for the Bays of San Francisco, San Pablo and Suisun
lacked standing to appeal trial court's order awarding attorney fees to maritime trade
association under the Public Records Act (PRA) against the designated port agent of
the Board, since the Board was not aggrieved by the fee award, even if the Board was
potentially liable for satisfaction of the judgment against its port agent, since the Board's
liability for the fee award was speculative at best in light of the trade association's
disclaimer of any argument that the Board would have responsibility for payment of the
fee award. Cal. Civ. Proc. Code § 902; Cal. Gov't Code § 6259(d).


See 2 Witkin, Cal. Evidence (5th ed. 2012) Witnesses, § 291 et seq.
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1 Cases that cite this headnote


**361  Superior Court of the City and County of San Francisco, No. CPF–12–512320, A. James
Robertson II, Judge. (San Francisco City and County Super. Ct. No. CPF–12–512320)


Attorneys and Law Firms


Kamala D. Harris, Attorney General, John Saurenman, Assistant Attorney General, and Christiana
Tiedemann, Deputy Attorney General, for Defendants and Appellants.


Davis Wright Tremaine, Thomas R. Burke, San Francisco, Jonathan L. Segal, Los Angeles;
Michael C. Jacob, San Francisco; Flynn, Delich & Wise, Clyde & Co. and Conte C. Cicala, San
Francisco, for Plaintiff and Respondent.


Opinion


BRUINIERS, J.


*1046  The California Public Records Act (CPRA) (Gov. Code, § 6250 et seq.) 1  provides
for inspection of public records maintained by state and local agencies. In 2012, the Pacific
Merchant Shipping Association (PMSA) petitioned the trial court for a writ of mandate compelling
production of certain records, including “pilot logs,” held by the designated port agent of the
Board of Pilot Commissioners for the Bays of San Francisco, San Pablo and Suisun (Port Agent
and Board, respectively). The Port Agent, who also serves as president of the San Francisco Bar
Pilots (Bar Pilots), a private pilots' organization, opposed the petition on the basis that the pilot
logs were not public records subject to the CPRA. The trial court granted PMSA's petition in part
and ordered the Port Agent to disclose the pilot logs. The Port Agent, Bar Pilots, and the Board
petitioned this court to overturn the order, and we held that, “while the Port Agent is, for at least
certain purposes, a public officer, PMSA has not established that the requested [pilot logs] are
subject to the CPRA.” (Board of Pilot Commissioners v. Superior Court (2013) 218 Cal.App.4th
577, 581[160 Cal.Rptr.3d 285] (Pilot Commissioners ).)


1 Undesignated statutory references are to the Government Code.


*1047  Following our decision in Pilot Commissioners, supra, 218 Cal.App.4th 577, 160
Cal.Rptr.3d 285, PMSA submitted a new records request to the Port Agent, and the Port Agent
produced more than 1,000 square feet of oversized documents. PMSA then filed a motion for
attorney fees and costs in this case, contending it was the prevailing party in the litigation. (See §
6259, subd. (d).) The trial court ordered the Port Agent to pay PMSA's fees. Both the Port Agent
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and the Board appeal. We dismiss the Board's appeal for lack of standing and affirm the fee award
against the Port Agent.


I. BACKGROUND


We will not repeat background information set forth in our prior opinion except as specifically
relevant to issues raised in this appeal.


A. Prelitigation Document Requests


1. 2011 Requests
On July 15, 2011, PMSA asked the Port Agent to produce “[a]ll regulations, rules, codes,
instructions, descriptions of standard operating procedures, instructions and guidelines specifically
utilized or relied upon by the Port Agent” when performing his regulatory duties, which include
assigning pilots to vessels. (See Cal. Code Regs., tit. 7, § 218, subd. (d)(1).) On August 17, the
Port Agent produced a set of redacted documents with the disclaimer: “[I]t is sometimes difficult
to distinguish **362  between the ‘private’ and ‘public’ duties of the [Port Agent].... [¶] ... This
production of information is done without conceding that all of the materials provided are, in fact,
subject to the obligations arising out of your request under the [CPRA].”


On August 30, 2011, PMSA objected to redactions in the document production, renewed its
prior request for records, and requested additional records pursuant to the CPRA: “any and all
documents ... related to any [of the Port Agent duties listed in section 218 of title 7 of the California
Code of Regulations] occurring from January 1, 2010 through to the present.” (Italics added.) The
Attorney General, responding on behalf of the Port Agent in his official capacity, contended that
the response to the July 2011 request was complete. With respect to the request for new records,
she promised to “provide a narrative of how each duty is performed and list the documents that are
created in the performance of that duty” in order to assist PMSA in formulating a more focused
records request. However, while repeatedly promised, the narratives and lists were never produced.


2. 2012 Requests for Pilot Logs
On January 4, 2012, PMSA submitted a new CPRA request for “any and all documents ... [¶]
related to the following: [¶] The annual Pilot Log, *1048  which is a document created under
the direction of the Port Agent as a memorialization of all pilot assignments to vessels.” PMSA
described the pilot log as “a multi-page document created by the [Bar Pilots] in the normal course of
business to keep track of a Pilot's time ... [¶] ... [and] comply with the [Board's] requests to provide
the amount of Minimum Rest Period (‘MRP’) exemptions taken by each [Bar Pilots] pilot.” PMSA



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=7CAADCS218&originatingDoc=I22a5f5b09a2411e599acc8b1bd059237&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=7CAADCS218&originatingDoc=I22a5f5b09a2411e599acc8b1bd059237&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=7CAADCS218&originatingDoc=I22a5f5b09a2411e599acc8b1bd059237&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Pacific Merchant Shipping Assn. v. Board of Pilot..., 242 Cal.App.4th 1043...
195 Cal.Rptr.3d 358, 43 Media L. Rep. 3122, 15 Cal. Daily Op. Serv. 12,895...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 8


wrote that the logs identified the assigned pilot, the client vessel and vessel agent, and the starting
and ending times and locations of each piloting trip. 2


2 PMSA later disclosed that it learned about the existence of “pilot logs” in September 2011
by way of a 2010 court filing in a tax case involving a Bar Pilots member. A stipulation
of facts filed in that case described the records, defined the column headings, and included
copies of two such records as attachments.


The Port Agent acknowledged that “[t]here is a data set that bears headings that are similar to those
set forth in your [description]. This data, however, is not used by the Port Agent in assigning pilots
to vessels or in preparing or administering the pilots' vacation schedule, nor are they supplied to
the [Board] in discharge of any obligation to the Board under the provisions of section 237 of the
Board's regulations. [¶] The documents containing this data are documents that are maintained
by the [Bar Pilots] in its capacity as a private organization and not in connection with any duties
imposed upon the Port Agent....”


On March 26, 2012, PMSA made a public records request to the Board seeking the pilot logs.
The Attorney General responded on behalf of the Board: “The document you describe is not in
the possession of the [Board]. If the ‘Pilot Log’ exists, it is not a document prepared, owned, used
or retained by the [Board].”


B. Litigation
In Pilot Commissioners, supra, 218 Cal.App.4th 577, 160 Cal.Rptr.3d 285, PMSA explained that
its records requests “ ‘[sought] to shed light on the inexplicably murky process of assigning pilots to
vessels,’ ” which allegedly had been a “focal point of inquiry in litigation and policymaking at the
federal and state level.” (Id. at p. 592, 160 Cal.Rptr.3d 285.) PMSA argued that records revealing
pilot **363  assignments and scheduling decisions made by the Port Agent were “ ‘critical to the
provision of safe pilotage.’ ” (Id. at pp. 592–593, 160 Cal.Rptr.3d 285.) National focus on issues
of pilot fitness and pilot fatigue had been generated by two incidents in particular–a 2007 collision
of a container ship with the San Francisco-Oakland Bay Bridge, spilling approximately 53,000
gallons of bunker fuel into the San Francisco Bay, and a 2010 collision of an oil tanker and barge
in Port Arthur, Texas, releasing approximately 462,000 gallons of oil into the surrounding waters.
(See id. at pp. 589, 592, 160 Cal.Rptr.3d 285 & fn. 19.) The Port Arthur *1049  incident resulted
in an investigation by the National Transportation Safety Board (NTSB). The NTSB determined
that the accident was caused in part by pilot error, which in turn was caused by pilot fatigue due
to the pilot's medical condition and work schedule. The NTSB also faulted the local board of
pilot commissioners for lax oversight. It recommended that state and local pilot oversight boards
promulgate “hours of service” rules to prevent pilot fatigue.
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The California Business, Transportation and Housing Agency (now the Transportation Agency),
which has overseen the Board since about 2009, referred the NTSB recommendations to the Board
for consideration. On January 26, 2012, PMSA urged the Board to adopt an enforceable minimum
rest period rule or a maximum hours of service rule or both in response to the NTSB safety
recommendations. Using available data, PMSA argued the rules could be implemented without
causing a pilot shortage or delays in service. PMSA sought records from the Port Agent, including
“pilot logs,” in part to obtain “an exact accounting of actual bridge hours per pilot from the [Bar
Pilots].” In a March 2, 2012 letter to the Board, PMSA wrote: “To properly evaluate the issue
of pilot fatigue, it is imperative that the Pilot Fitness Committee [of the Board] and stakeholders
have an appreciation for the actual hours and conditions under which pilots work.” In its March
26 record request to the Board, PMSA again noted that the pilot logs were relevant to “numerous
questions regarding ... management of pilot fatigue and hours of service [that] are presently before
the Board, the Governor and the Legislature and are of critical public interest.”


On July 3, 2012, PMSA filed a petition for writ of mandate compelling the Port Agent and the
Board to comply with the CPRA. The petition sought orders requiring production of the records
described in its 2011 and 2012 requests and judicial declarations that “all activities engaged in by
the Port Agent related to the general supervision and management of any and all matters related to
the business and licensing activities of pilots licensed by the board be considered within the scope
of a Port Agent's statutorily-prescribed duties” and that “all documents used, maintained, retained
or otherwise in the possession of [the Port Agent] and related to the business and official duties
of pilots are public records subject to the CPRA.” PMSA sued the Port Agent only in his official
capacity, but the Port Agent intervened in his personal capacity, as did the Bar Pilots.


PMSA argued that “the Board and the Port Agent, as a public official, are both a ‘state agency’
under [section] 6252, and therefore public entities *1050  subject to the CPRA.” 3  The Attorney
General argued **364  that “the Port Agent is not a state officer subject to the [CPRA]”: “While
[the Board and the Port Agent] acknowledge that [the Port Agent] has specific statutory and
regulatory duties as Port Agent, he is not a designated ‘officer’ of the Board (Cal. Code Regs.,
tit. 7, § 207).... [¶] ... The Port Agent is ... not subject individually to the Act simply because the
Act includes state ‘officers’ within the definition of state ‘agencies.’ ” Interveners made a similar
argument.


3 The CPRA provides, with exceptions not relevant here, “each state or local agency, upon
a request for a copy of records that reasonably describes an identifiable record or records,
shall make the records available to any person upon payment of fees covering direct costs
of duplication, or a statutory fee if applicable.” (§ 6253, subd. (b).) Section 6252 defines a
“ ‘[s]tate agency’ ” as “every state office, officer, department, division, bureau, board, and
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commission or other state body or agency,” with exceptions not relevant here. (§ 6252, subd.
(f), italics added.)


The trial court granted the petition in part. The court ruled that the “Port Agent is a public official;
among other things, the position was created by the Legislature.... The problem here is that the
person who acts as Port Agent has both a private and public incarnation.... [¶] The ‘Pilot Logs' are
documents used by the Port Agent in the execution of his public duties including, but not limited to,
assigning pilots to vessels and preparing and administering pilot vacation time. These are necessary
and convenient to the Port Agent's public duties and are public documents.... [¶] ... [¶] Within
thirty dates of today's date, the Port Agent must produce, if extant, the requested ‘Pilot Logs’ from
[2002 through 2011]. [¶] The Court declines to direct Respondents to create further documents for
purposes of disclosure here, declaratory relief is not useful, and the Petition is otherwise denied.”


The Board, Port Agent, and Bar Pilots sought writ review of the trial court order; PMSA did not.
The order was stayed pending appellate review, and the parties stipulated to defer the issue of fees
and costs until exhaustion of appellate review.


C. Appellate Writ Proceeding
In the appellate writ proceeding, we held that the Port Agent was a state officer for purposes of the
CPRA. We noted, “it was the Port Agent ... who argued for immunity from suit based on his status
as a government official when assigning or supervising pilots.... The doctrine of judicial estoppel,
sometimes referred to as the doctrine of preclusion of inconsistent positions, ‘ “prevents a party
from asserting a position in a legal proceeding that is contrary to a position previously taken in
the same or some earlier proceeding.” ’ (Jackson v. County of Los Angeles (1997) 60 Cal.App.4th
171, 181 [70 Cal.Rptr.2d 96] ) [¶] ... [¶] ... The Port Agent fails to explain why one *1051  should
be permitted to assume the cloak of a state official when it provides protection but to then cast it
off in the event it becomes burdensome. We find that the Port Agent must be considered a state
officer, at least when performing the official duties provided by statute or Board regulation.” (Pilot
Commissioners, supra, 218 Cal.App.4th at pp. 590–591, 160 Cal.Rptr.3d 285, fns. omitted.)


The second part of our ruling involved the question of whether specific records were public records
subject to disclosure. Only the pilot logs were at issue in the writ proceeding because the trial court
had ordered production of those records alone and PMSA had not sought review of the court's
denial of the remainder of its petition. (Pilot Commissioners, supra, 218 Cal.App.4th at pp. 583,
586, 160 Cal.Rptr.3d 285.) We held that the trial court erred in ordering disclosure of the pilot logs
because PMSA had not established the pilot logs were used by the Port Agent when he performed
his official duties. (Id. at pp. 596–597, 160 Cal.Rptr.3d 285.) We also held that the pilot logs were
not in the **365  constructive possession of the Board such that the Board would be compelled
to disclose them under the CPRA. (Id. at pp. 597–600, 160 Cal.Rptr.3d 285.)
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In our disposition, we ordered that the Port Agent, Bar Pilots, and Board recover their costs
pursuant to California Rules of Court, rule 8.493(a)(1)(A). (Pilot Commissioners, supra, 218
Cal.App.4th at p. 601, 160 Cal.Rptr.3d 285.)


D. Post-Pilot Commissioners Fee Motion
In September 2013, the Port Agent produced printouts of the Dispatch Traffic Board (DTB) for
the first six months of 2013. A one-page exemplar of the DTB printouts appears to list the names
of assigned pilots, identifying information of vessels and their agents, and the starting and ending
times and locations of pilot trips. The Port Agent described the records as follows: “The dispatcher
and the Port Agent use the information contained on the [DTB ] to make pilot assignments.... The
program lists pilot names from top to bottom in the order that they will be assigned, the topmost
name being the next pilot assigned, subject to any necessary adjustments by the dispatcher or
the Port Agent. The dispatcher continually enters new information into the program to update
the [DTB] as such items as ship arrival or departure times and pilot availability are altered....
Approximately every four hours, or six times a day, the dispatcher prints out a copy of the [DTB]
as it reads at the time of the printout. The contents of the [DTB] are not retained in the database
after a job is completed. Instead, the hard copies that are printed out at four-hour intervals are
retained.” (Italics added.) In a followup letter, the Port Agent explained, “Pilot assignments on
the DTB are ‘closed out’ once the assignment is completed. ‘Closing out,’ in part, is the process
of turning forecasted data as reflected on the DTB into conformed accurate historical data. The
‘closed out’ confirmed accurate historical data is directed into the system's *1052  billing module.
Other data, after being ‘closed out’ by the dispatchers, is directed into a module that the [Bar
Pilots], not the Port Agent, uses in discharging its reporting responsibilities to the [Board] ... [¶] ...
[¶] This latter dataset from the [Bar Pilots'] records includes information similar to that contained
in what PMSA called ‘Pilot Logs’....” The Port Agent pointedly noted, “To the extent that this
request is for copies of the ‘Pilot Logs’ ... we are not providing that information. As the Court of
Appeal determined in its August 1, 2013 decision, the Port Agent does not use such records in the
performance of his duties....”


PMSA filed a motion for attorney fees and costs. PMSA argued it was the prevailing party in the
litigation: “Before this lawsuit, the [Board] and its Port Agent refused to acknowledge the Port
Agent was a public officer subject to the [CPRA].... [¶] Both this Court and the Court of Appeal
ruled that the Port Agent is a public officer subject to CPRA. Moreover, shortly after the appellate
opinion was issued in this case, the Port Agent for the first time provided pilot assignment records
and portions of an electronic database for his 2013 pilot assignments.”


Opposing the fee motion, the Port Agent and the Board argued, “The Court of Appeal directed
this court to deny PMSA's petition, and ordered that the [Board] and the Port Agent recover their
costs against PMSA as prevailing parties.... [¶] ... [¶] The test for determining whether a party has
prevailed in a CPRA action ... is whether the litigation caused a previously withheld document to
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be released. [Citations.] PMSA has not and cannot meet that standard.” The Port Agent and the
**366  Board also argued the fee request was excessive, in part because of PMSA's limited (if
any) success in the litigation.


The trial court found: “The Court of Appeal held that the Port Agent is a public official subject
to [CPRA] requests.... [¶] PMSA has presented evidence showing that prior to the litigation, the
Port Agent responded to only one of five [C]PRA requests, [and responded to the one] with [a]
disclaimer[.] ... After the litigation, the Port Agent produced voluminous documents in response
to PMSA's requests.... The evidence supports the finding that the Port Agent responded to PMSA's
[C]PRA requests once the Court of Appeal declared the Port Agent a public official.” The court
denied the motion as to the Board and granted it as to the Port Agent, with a minor modification
of the fee amount (the $277,528 request was reduced to $260,608).


II. DISCUSSION


Both the Port Agent and the Board appeal the fee award, even though it is directed only to the Port
Agent. PMSA moves to dismiss the Board's appeal *1053  for lack of standing. We first consider
the Port Agent's appeal and then address the unique questions raised by the Board's appeal.


A. Appeal by Port Agent


1. Legal Standards
The fee-shifting provision is one of CPRA's “protections and incentives for members of the public
to seek judicial enforcement of their right to inspect public records subject to disclosure.” (Filarsky
v. Superior Court (2002) 28 Cal.4th 419, 427[121 Cal.Rptr.2d 844, 49 P.3d 194].) Section 6259
provides: “(a) Whenever it is made to appear by verified petition to the superior court of the county
where the records or some part thereof are situated that certain public records are being improperly
withheld from a member of the public, the court shall order the officer or person charged with
withholding the records to disclose the public record or show cause why he or she should not do
so.... [¶] (b) If the court finds that the public official's decision to refuse disclosure is not justified
under Section 6254 or 6255 [setting forth exemptions from disclosure], he or she shall order the
public official to make the record public.... [¶] ... [¶] (d) The court shall award court costs and
reasonable attorney fees to the plaintiff should the plaintiff prevail in litigation filed pursuant to
this section....”


[1] In Belth v. Garamendi (1991) 232 Cal.App.3d 896, 898, 283 Cal.Rptr. 829, we held that “the
plaintiff has prevailed within the meaning of [the CPRA] when he or she files an action which
results in defendant releasing a copy of a previously withheld document.” This has become the
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“ ‘standard test’ ” of whether a plaintiff is the prevailing party in a CPRA action. (Community
Youth Athletic Center v. City of National City (2013) 220 Cal.App.4th 1385, 1446[164 Cal.Rptr.3d
644].) A plaintiff may satisfy this test even if the litigation results in disclosure of less than all of
the documents the plaintiff sought, as long as the disclosure is not “minimal or insignificant.” (Los
Angeles Times v. Alameda Corridor Transportation Authority (2001) 88 Cal.App.4th 1381,
1391-1392[107 Cal.Rptr.2d 29] [plaintiff is prevailing party where court ordered disclosure of one
of two documents sought by the plaintiff]; see Garcia v. Bellflower Unified School Dist. Governing
Bd. (2013) 220 Cal.App.4th 1058, 1066–1067, 163 Cal.Rptr.3d 689 ; see also Bernardi v. County
of Monterey (2008) 167 Cal.App.4th 1379, 1397, 84 Cal.Rptr.3d 754 [partial success does not
require apportionment of CPRA fees].)


**367  [2] A CPRA plaintiff does not qualify as a prevailing party merely because the defendant
disclosed records sometime after the CPRA action was filed. In *1054  Rogers v. Superior Court
(1993) 19 Cal.App.4th 469, 482-483, 23 Cal.Rptr.2d 412, for example, fees were denied because
the agency had voluntarily disclosed records in response to the pertinent request and additional
documents were produced after the lawsuit simply because an additional city department was
searched. (See Motorola Communication & Electronics, Inc. v. Department of General Services
(1997) 55 Cal.App.4th 1340, 1345–1346[64 Cal.Rptr.2d 477] [fees denied where prelitigation
document production was slightly delayed due to absence of critical personnel].)


[3] On the other hand, the plaintiff need not have obtained a court order compelling production
of specific documents in order to qualify as the prevailing party. In Belth v. Garamendi, for
example, we held that the plaintiff prevailed where the public record was disclosed not because
the trial court ordered disclosure, but because the public agency obtained a private party's consent
to the disclosure in an effort to resolve the litigation. Applying the catalyst theory of prevailing
party status from cases interpreting Code Civil Procedure section 1021.5, we affirmed the trial
court's implicit finding that the plaintiff's lawsuit caused the disclosure. (Belth v. Garamendi,
supra, 232 Cal.App.3d at pp. 901-902 & fn. 2, 283 Cal.Rptr. 829; see Galbiso v. Orosi Public
Utility Dist. (2008) 167 Cal.App.4th 1063, 1087–1088, 84 Cal.Rptr.3d 788 [denial of fees reversed
where plaintiff was denied all access to agency's public records by being ordered out of the
office]; Community Youth Athletic Center v. City of National City, supra, 220 Cal.App.4th at
pp. 1446-1447, 164 Cal.Rptr.3d 644 [fee award appropriate where plaintiff established CPRA
violation but documents could not be produced because they were lost or destroyed].)


[4] “We review an attorney fee award generally for abuse of discretion. Whether the statutory
requirements have been satisfied so as to justify a fee award is a question committed to the trial
court's discretion, unless the question turns on statutory construction, which we review de novo.
[Citations.] ... [¶] ... [¶] We defer to any factual findings made by the trial court in connection with
the ruling if they are supported by substantial evidence.” (Garcia v. Bellflower Unified School Dist.
Governing Board, supra, 220 Cal.App.4th at p. 1064, 163 Cal.Rptr.3d 689.)
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[5] Here, there is no dispute that the Port Agent disclosed voluminous records relating to pilot
scheduling and assignment after resolution of the CPRA litigation on the merits. The records,
however, were not produced in response to a court order compelling disclosure of those specific
documents. The parties dispute whether the CPRA litigation caused the postlitigation disclosure
and whether the later-disclosed documents were responsive to a prelitigation request. We address
these issues in turn.


*1055  2. Legal Impact of Litigation
The Port Agent argues that in Pilot Commissioners, supra, 218 Cal.App.4th 577, 160 Cal.Rptr.3d
285, this court “did not make a legal determination, applicable to all parties, regarding whether
the Port Agent is a state officer within the meaning of the CPRA,” but instead applied the doctrine
of judicial estoppel. The Port Agent mischaracterizes our holding. Although we relied on judicial
estoppel, our holding is applicable to all parties as against the Port Agent.


**368  [6]  [7]  [8] Judicial estoppel applies to a litigant who takes inconsistent positions in
judicial proceedings even if the opposing parties in those proceedings are different. “ ‘Equitable
estoppel “focuses on the relationship between the parties,” and is designed to protect litigants
from injury caused by “less than scrupulous opponents.” By contrast, judicial estoppel focuses
on “the relationship between the litigant and the judicial system,” and is designed “to protect the
integrity of the judicial process.” ... The gravamen of judicial estoppel is not privity, reliance,
or prejudice. Rather, it is the intentional assertion of an inconsistent position that perverts the
judicial machinery.’ ” (Jackson v. County of Los Angeles, supra, 60 Cal.App.4th at p. 183, 70
Cal.Rptr.2d 96, italics added; see Levin v. Ligon (2006) 140 Cal.App.4th 1456, 1459-1460, 1478–
1482, 45 Cal.Rptr.3d 560 [litigant's prior position in action against attorney estopped him from
taking contrary position in action against wife and wife's employer].)


In Pilot Commissioners, we held that the Port Agent was estopped from arguing that he was not a
state officer subject to the CPRA because, in defending suit in federal court (to which PMSA was
not a party), he had argued that he was a state officer entitled to Eleventh Amendment immunity
when assigning pilots. (Pilot Commissioners, at pp. 589-591, 160 Cal.Rptr.3d 285.) We exercised
our equitable discretion to apply the doctrine because “[t]he Port Agent fails to explain why one
should be permitted to assume the cloak of a state official when it provides protection but to then
cast it off in the event it becomes burdensome.” (Id. at p. 591, 160 Cal.Rptr.3d 285.) The same
reasoning would apply in any other action in which the Port Agent argued that he was not subject
to the CPRA, regardless of the identity of the opposing party. 4  In effect, our holding that the Port
Agent is a state officer for purposes of applying the CPRA is as much binding authority as any
other holding of this court, even though it was based on judicial estoppel rather *1056  than an
analysis of the Port Agent's status under the statutes. Although it is possible that different equitable
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considerations might apply in another case (see Pilot Commissioners, at p. 591, 160 Cal.Rptr.3d
285 [acknowledging judicial estoppel is an equitable doctrine] ), we view such an outcome as
highly unlikely.


4 The fact that our holding was not binding against the Board is irrelevant. (See Pilot
Commissioners, supra, 218 Cal.App.4th at p. 591, fn. 17, 160 Cal.Rptr.3d 285 [Board not
barred by judicial estoppel because it was not party to the federal case]; id. at 597–600, 160
Cal.Rptr.3d 285 [Board not required to disclose pilot logs because it did not have constructive
possession of them].) The trial court awarded fees against the Port Agent, not the Board, so
the effect of our holding on the Port Agent is our only concern.


The Port Agent suggests on appeal that the judicial estoppel holding in Pilot Commissioners is
binding only on Port Agent Peter McIsaac. 5  We disagree. Both McIsaac and former Port Agent
Nyborg argued in federal court that the action against them should be dismissed on the **369
basis that each was acting in his official capacity as Port Agent when performing the actions
that underlay the complaint. The Eleventh Amendment immunity they sought and obtained as
state officers derived only from their official capacities. We applied judicial estoppel to “the Port
Agent,” not to the specifically named individuals. (Pilot Commissioners, supra, 218 Cal.App.4th
at pp. 590–591, 160 Cal.Rptr.3d 285.) Accordingly, our decision applies to the Port Agent in his
or her official capacity, regardless of who holds the position at any point in time.


5 According to the federal district court dismissal order, McIsaac served as Port Agent from
November 2006 until at least September 2010, and Nyborg served as Port Agent at various
times between 1998 and 2010. When PMSA sent its 2011 and 2012 records requests, the
Port Agent was Bruce Horton, and Horton was still the Port Agent when PMSA filed its
petition. By the time we decided Pilot Commissioners, however, McIsaac was once again the
Port Agent (Pilot Commissioners, supra, 218 Cal.App.4th at p. 581, fn. 1, 160 Cal.Rptr.3d
285), and he was still the Port Agent when the trial court awarded PMSA its fees and when
this appeal was filed.


The Port Agent also argues that PMSA should not be deemed a prevailing party based on the “state
officer” holding in Pilot Commissioners because PMSA never sought a judicial declaration that
the Port Agent was a state officer. As discussed ante, however, a CPRA plaintiff may be deemed
a prevailing party even if the impact of the litigation did not take the form of court-ordered relief.
The Port Agent similarly argues that PMSA should not get fees based on our holding because
PMSA did not raise the judicial estoppel argument; instead, this court raised the issue on its own
initiative and then asked the parties to address it at oral argument. This circumstance, however,
does not change the fact that PMSA's CPRA litigation resulted in a holding that required the Port
Agent to comply with the CPRA when performing his public duties, a result PMSA had sought
from the outset.
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[9] The Port Agent further contends that the litigation did not result in a significant legal holding
because “[n]o one argued before PMSA filed suit, or outside of the context of litigation, that the
Port Agent need not comply with the CPRA.” This argument ignores the fact that the Port Agent
never responded to PMSA's August 2011 request for additional records. Because *1057  the Port
Agent did not respond to PMSA's records request, PMSA needed to file suit to obtain the records. 6


6 PMSA argues in part that it was a prevailing party because our prior holding resulted in
the application of other public disclosure statutes by a parallel state agency. Specifically,
PMSA cites a decision by the Fair Political Practices Commission (FPPC) that cited Pilot
Commissioners and ruled that the Board's conflict of interest code (§ 87302) applied to
the Port Agent. The Attorney General objects to consideration of the FPPC ruling, and has
requested judicial notice of a petition for writ of mandate filed in the County of Sacramento
Superior Court on March 3, 2015, challenging this ruling. We grant the request for judicial
notice. (Evid. Code, § 452, subd. (d).) Because the FPPC ruling does not appear to have been
a factor in the trial court's exercise of its discretion and the propriety of the FPPC ruling has
not yet been determined, we do not consider it in our decision.


Finally, the Port Agent suggests that an award of fees based on our holding in Pilot Commissioners
is inconsistent with our decision in that writ proceeding to award costs to the Port Agent, the Bar
Pilots, and the Board. (See Pilot Commissioners, supra, 218 Cal.App.4th at p. 601, 160 Cal.Rptr.3d
285.) This is incorrect. In Pilot Commissioners, we awarded costs pursuant to California Rules
of Court, rule 8.493(a)(1)(A), which provides that “the prevailing party in an original proceeding
[ (.e., the appellate writ proceeding ] is entitled to costs if the court resolves the proceeding by
written opinion....” (Italics added.) In contrast, the trial court awarded fees based on PMSA's
prevailing party status in the CPRA litigation as a whole. We considered only PMSA's request for
pilot logs in Pilot Commissioners, whereas when the trial court made its fee ruling it considered
all of PMSA's requests, including the August 2011 request, and all responses, including the Port
Agent's postlitigation production of documents. **370  We find no inconsistency between our
cost award and the trial court's fee award.


In sum, we conclude the trial court did not err in relying in part on the “state officer” holding in
Pilot Commissioners, supra, 218 Cal.App.4th at pages 590–591, 160 Cal.Rptr.3d 285, to support
its finding that PMSA was the prevailing party in this litigation.


3. Documents Produced as Result of the CPRA Litigation
The Port Agent argues the trial court made erroneous factual findings about his responses to
PMSA's pre- and postlitigation records requests. We conclude that the crux of the trial court's
finding is sound: the Port Agent disclosed significant documents postlitigation that he had refused
to produce prelitigation.
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The Port Agent specifically argues the trial court's statement that “the Port Agent responded
to only one of five [prelitigation C]PRA requests” was an “egregious mistake” from which the
“court improperly inferred that PMSA *1058  was unable to obtain public records to which it was
entitled absent litigation. In fact, PMSA served only three, not five, CPRA requests on the Port
Agent before it resorted to this unsuccessful litigation. This litigation did not result in a judicial
determination that the Port Agent responded improperly to any of those three CPRA requests.”
The quibble over the number of requests is not material. 7  What matters is whether the Port Agent
fully responded to PMSA's prelitigation requests before the CPRA action was filed.


7 The Port Agent counts the July 15, 2011, August 30, 2011, and January 4, 2012 records
requests directed to the Port Agent. The trial court apparently also counted the March 26,
2012 records request directed to the Board and a February 6, 2012 letter to the Board.


In Pilot Commissioners, we held that “ ‘ “ ‘Any record required by law to be kept by an officer, or
which he keeps as necessary or convenient to the discharge of his official duty, is a public record.’
” ’ ” (Pilot Commissioners, supra, 218 Cal.App.4th at p. 593, 160 Cal.Rptr.3d 285, italics added.)
In response to PMSA's postlitigation records request, the Port Agent produced DTB printouts that
met this standard: the Port Agent expressly confirmed that he “use [d ] the information contained
on the [DTB] to make pilot assignments.” (Italics added.) It necessarily follows that the documents
would have been responsive in the first instance to the August 2011 request for “all documents ...
related to” this and other regulatory duties of the Port Agent.


The Port Agent argues PMSA “did not pursue the [August 2011] request ... in its prayer for
relief” in the CPRA petition and therefore should not be permitted to base its prevailing party
status on disclosures that were responsive to that request. This is a distortion of the record. The
second paragraph of the prayer asked the court to order disclosure of “[ (1) ] the records sought
in the January 4 and March 26, 2012 [CPRA] requests, Exhibits N and W hereto, [ (2) ] full and
unedited copies of the documents partially provided by the Port Agent in response to the July
15, 2011 [CPRA] request, Exhibit E hereto, and [ (3) ] to provide to [PMSA] an index and the
location of all other types of documents and records which are used, maintained or retained by the
Port Agent as they related to his statutory duties.” Although the third part of the prayer did not
specifically cite the August 2011 request, it clearly referred to that request, which was for “any and
all documents ... related to any and all” public duties performed by the Port Agent. The body of
**371  the petition discussed both the August 2011 request and the Attorney General's promise to
respond with narratives and descriptions of documents, and the letters themselves were attached as
exhibits. PMSA had a duty to make a “reasonably” focused request for records, and the Port Agent
had a duty to assist PMSA in doing so by identifying records that would be responsive to its request.
(§ 6253.1, subds. (a), (b); 8  *1059  Community Youth Athletic Center v. City of National City,
supra, 220 Cal.App.4th at pp. 1419, 1427, 164 Cal.Rptr.3d 644.) The Attorney General concedes
that the Port Agent failed to do so. Although PMSA expressly prayed for production of the index
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rather than the records, it cannot be faulted for attempting to accommodate the Port Agent, who
proposed the alternative production as a way to help PMSA focus its request. Nor should PMSA
suffer for the Port Agent's failure to provide the assistance required by the CPRA, and promised
by the Attorney General. In any event, PMSA also prayed for “such other and further relief as the
Court may deem just and proper.” The petition clearly encompassed PMSA's broad requests for
the Port Agent's public records.


8 “When a member of the public requests to inspect a public record or obtain a copy of a public
record, the public agency, in order to assist the member of the public make a focused and
effective request that reasonably describes an identifiable record or records, shall do all of
the following, to the extent reasonable under the circumstances: [¶] (1) Assist the member
of the public to identify records and information that are responsive to the request or to the
purpose of the request, if stated. [¶] (2) Describe the information technology and physical
location in which the records exist. [¶] (3) Provide suggestions for overcoming any practical
basis for denying access to the records or information sought.” (§ 6253.1, subd. (a).)


[10]  [11] At oral argument, the Port Agent suggested that he should not be penalized with a fee
award simply for making a “good faith” legal argument in the litigation that he was not a state
officer and thus not subject to the CPRA. The argument is premised on the Port Agent's mistaken
assertion that he fully responded to PMSA's prelitigation records requests: he argues he should
not be punished solely for raising a good faith legal argument in the litigation after he had fully
cooperated before the litigation. As we have just explained, the Port Agent did not fully respond
to PMSA's prelitigation requests. While good faith efforts to fully and timely respond to a records
request may be relevant to determining whether litigation was necessary to obtain records in light
of agency delays (see Motorola Communication & Electronics, Inc. v. Department of General
Services, supra, 55 Cal.App.4th at pp. 1345–1346, 64 Cal.Rptr.2d 477), good faith legal arguments
in opposition to CPRA coverage are hardly comparable. Good faith in making legal arguments
shields parties and attorneys from sanctions (Code Civ. Proc., § 128.7, subds. (b)(2), (c)), not from
fee awards.


The Port Agent also argues that PMSA “did not pursue the [August 2011] request ... by challenging
the superior court's initial order, which did not discuss or issue any orders regarding that second
request.” As noted ante, the trial court ordered production of the pilot logs only and denied the
remainder of PMSA's petition. PMSA understandably did not seek writ review of the trial court
order, which was overwhelmingly in its favor: the pilot logs that the court ordered disclosed
contained the crucial information PMSA was seeking. PMSA's failure to seek review of the order
cannot reasonably be deemed an abandonment of the August 2011 records request.


**372  *1060  In any event, the DTB records were arguably responsive to PMSA's 2012 request
to the Port Agent as well as the August 2011 request. Although the primary target of the 2012
request was the pilot logs, PMSA actually requested “all documents ... related to ” the pilot
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logs. The Port Agent concedes that the DTB records are related to the pilot logs in that they are
predecessor records to the pilot logs, containing real-time tentative information that becomes part
of the pilot logs once confirmed. The relatedness of the records is apparent from the significant
overlapping information the records contain: arrival and departure times of vessels; pilot names in
their presumptive or actual order of assignment; and destinations for the vessels, which correlates
with the length of the trip. Moreover, as a matter of basic common sense, the records were
responsive because they provided information relevant to PMSA's concerns about pilot schedules
and related safety issues.


Finally, the Port Agent argues the postlitigation production was not similar to the documents sought
in prelitigation requests because they covered different time periods. In its August 2011 request,
PMSA sought documents covering the period January 2010 to August 2011 and in its 2012 requests
it sought pilot logs for 2002 to 2011. The documents produced postlitigation were from 2013. It
makes sense, however, for PMSA to seek the most current records available at the time of each
request. The Port Agent does not suggest or demonstrate that records from the various time periods
were materially different with respect to PMSA's concerns.


In sum, the trial court did not abuse its discretion in declaring PMSA the prevailing party based
in part on the Port Agent's postlitigation document production.


4. Amount of Fee Award
[12]  [13]  [14] The Port Agent argues the trial court erred in failing to apportion the fee
award based on PMSA's limited success in the litigation. We disagree. “[W]hile the degree of
the plaintiff's success in obtaining the objectives of the litigation is a factor that the trial court
may consider in determining an award of reasonable attorney fees under a fee statute [citations],
including the CPRA fee statute (§ 6259, subd. (d)), ... there is no requirement that the trial
court make an award of attorney fees in an amount that is commensurate with or in proportion
to the degree of success in the CPRA litigation.” (Bernardi v. County of Monterey, supra, 167
Cal.App.4th at p. 1398, 84 Cal.Rptr.3d 754, italics added.) In Bernardi, the court rejected an
argument that a full fee award should be reduced by two-thirds because the plaintiff arguably
succeeded on only one of her three central demands. (Id. at pp. 1395, 1398, 84 Cal.Rptr.3d 754.)
Here, PMSA failed in its effort to compel disclosure of the “pilot logs,” but prevailed in its effort
to establish the Port Agent was subject to the CPRA and ultimately obtained *1061  much of the
information it had been seeking in the pilot logs. The value of the legal services performed on
behalf of PMSA “ ‘ “is a matter in which the trial court has its own expertise.... The trial court
makes its determination after consideration of a number of factors, including the nature of the
litigation, its difficulty, the amount involved, the skill required in its handling, the skill employed,
the attention given, the success or failure, and other circumstances in the case.” ’ ” (Id. at p. 1395,
84 Cal.Rptr.3d 754.) The trial court did not abuse its discretion in setting the fee award amount.
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5. Enforceability of the Fee Award
[15] The Port Agent argues the trial court erred in ordering the Port Agent to **373  pay the
fee award. He quotes section 6259, subdivision (d), which provides, in relevant part, “The costs
and fees shall be paid by the public agency of which the public official is a member or employee
and shall not become a personal liability of the public official.” He argues, “Under this language,
the person who is serving as Port Agent is not liable to pay an award of attorney fees and costs.
The superior court's order was therefore improperly directed to the Port Agent.” To the extent the
Port Agent is claiming he is not personally liable for the fee award in his individual capacity, we
agree. However, nothing in the plain language of the statute excludes liability of the Port Agent
in his official capacity. “ ‘Public agency’ ” is defined in the CPRA to include “state ... agency,”
and “ ‘state agency’ ” is defined to include a “state ... officer.” (§ 6252, subds.(d), (f).) In Pilot
Commissioners, we held that the Port Agent is a “state officer” when performing his official duties.
(Pilot Commissioners, supra, 218 Cal.App.4th at pp. 590-591, 160 Cal.Rptr.3d 285.) While the
Port Agent suggests he cannot be a “member or employee” of himself as a “state officer,” we
think the statutory language, reasonably construed, makes a state officer liable in his or her official
capacity to pay a CPRA fee award where the plaintiff prevails in an action against the officer.
Therefore, we disagree with the Port Agent's argument that section 6259, subdivision (d) did not
authorize the fee award.


[16] To the extent the parties have briefed issues relating to the enforceability of the fee award
or the means by which the award may be satisfied, we decline to address the matters because the
issues are not ripe for review. Insofar as the record reflects, no effort has yet been made to collect
on the award. (Younger v. Superior Court (1978) 21 Cal.3d 102, 119–120, 145 Cal.Rptr. 674, 577
P.2d 1014 [courts lack jurisdiction to render advisory opinions].)


*1062  B. Appeal by the Board
[17] As noted ante, the Board also appealed from the fee award even though the award is directed
only against the Port Agent. PMSA moved to dismiss the Board's appeal on the ground the Board
was not aggrieved by the fee award. We grant the motion.


“Any party aggrieved” may appeal an appealable order or judgment. (Code Civ. Proc., § 902;
see Los Angeles Times v. Alameda Corridor Transp. Authority, supra, 88 Cal.App.4th at p. 1388,
107 Cal.Rptr.2d 29 [CPRA fee award is appealable under Code Civ. Proc., § 904.1, subd. (a)
(1) ].) The Board argues it is aggrieved by the fee award because PMSA has argued that “the
state” is liable to pay the award against the Port Agent. 9  However, we have already concluded
that the manner in which the fee award may be enforced is not ripe for review. The Board cites
no authority that a person potentially liable for satisfaction of a judgment against another party
has standing to appeal the judgment. In fact, the authority is to the contrary. (Cf. Buffington v.
Ohmert (1967) 253 Cal.App.2d 254, 255-256, 61 Cal.Rptr. 360 [defendant not named in judgment
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has standing to appeal judgment on contract debt against another defendant where codefendants
are jointly liable, but no standing to appeal where codefendant is only potentially liable as joint
tortfeasor]; see In re Marriage of Tushinsky (1988) 203 Cal.App.3d 136, 142, 249 Cal.Rptr. 611
[to be “ ‘ “aggrieved,” ’ ” party must have “ ‘ “ ‘immediate, pecuniary and substantial’ **374
” ’ ” interest in the judgment].) Because the Board's liability for the fee award is speculative at
best, particularly in light of PMSA's disclaimer, the Board lacks standing to appeal the order and
its appeal is dismissed. 10


9 At oral argument, PMSA specifically disclaimed any argument that the Board would have
responsibility for payment of the fee award.


10 For the same reason, the Attorney General's purported effort to represent “the State” as well
as the Board and Port Agent in this appeal is unavailing.


III. DISPOSITION


The appeal by the Board is dismissed. The fee award against the Port Agent is affirmed. The Port
Agent shall bear PMSA's costs on appeal.


Jones, P.J., and


Simons, J., concurred.


All Citations


242 Cal.App.4th 1043, 195 Cal.Rptr.3d 358, 43 Media L. Rep. 3122, 15 Cal. Daily Op. Serv.
12,895, 2015 Daily Journal D.A.R. 12,945


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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CHRISTINA JURS PAPADAKIS et al., Plaintiffs and Respondents,
v.


BRUCE P. ZELIS, Defendant and Appellant.


No. A049637.
Court of Appeal, First District, Division 2, California.


May 21, 1991.


SUMMARY


After an attorney litigant appearing pro se abused the appellate process by prosecuting a frivolous
appeal from a stipulated judgment for the purpose of delay, the Court of Appeal dismissed the
appeal and indicated that it was considering the imposition of sanctions. The attorney then filed
a federal bankruptcy petition and informed the Court of Appeal that he was thereby invulnerable
to monetary sanctions. The court imposed the sanctions, holding that the imposition of sanctions
by the courts of the state for attorneys' frivolous or abusive litigation tactics cannot be obstructed
by the federal bankruptcy laws. It held that 11 U.S.C. § 362(b)(4) provides an exception to
the automatic stay for the commencement or continuation of an action or proceeding by a
governmental unit to enforce its police or regulatory power. The court also held that its imposition
of sanctions on an attorney came within this exception. (Opinion by Kline, P. J., with Smith and
Benson, JJ., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Appellate Review § 161.2--Imposition of Sanctions for Frivolous Appeal--Sanctions Imposed.
Sanctions payable to respondents and to the clerk of the court were appropriate against an attorney
who filed a frivolous appeal from a judgment to which he had previously stipulated as part of
a settlement between the parties. A party cannot appeal from a judgment to which the party has
stipulated as part of a settlement, and the appeal was clearly brought for the improper purpose of
delaying the day when the attorney would have to finally pay over the settlement amount.


[See Cal.Jur.3d, Appellate Review, § 601; 9 Witkin, Cal. Procedure (3d ed. 1985) Appeal, § 534.]
*1386
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(2)
Appellate Review § 161.2--Imposition of Sanctions for Frivolous Appeal--Sanctions Imposed--
Effect of Bankruptcy.
An attorney's filing of a federal bankruptcy petition after he had been notified by the Court of
Appeal that it was considering the imposition of sanctions against him for a frivolous appeal did
not preclude the imposition of sanctions. Title 11 U.S.C. § 362(b)(4) provides an exception to the
automatic stay for the commencement or continuance of an action or proceeding by a governmental
unit to enforce such governmental unit's police or regulatory power. The court's imposition of
sanctions on an attorney comes within this exception; it was never intended that the automatic stay
provision would become an escape mechanism from enforcement by the courts of their inherent
regulatory power over attorneys' abuses of the court system.


COUNSEL
Bruce P. Zelis, in pro. per., for Defendant and Appellant.
Michael F. Ram for Plaintiffs and Respondents.


KLINE, P. J.


Appellant Bruce P. Zelis, an attorney litigant appearing pro se, abused the appellate process by
prosecuting a frivolous appeal for the purpose of delay. After we dismissed the appeal and indicated
we were considering the imposition of sanctions, appellant filed a federal bankruptcy petition and
informed us that, as a result, he was invulnerable to monetary sanctions. We will hold that an
attorney cannot prevent the imposition of sanctions by filing a federal bankruptcy petition.


I. Facts and Procedural History
The relevant facts may be briefly summarized. Zelis was respondents' former attorney; in 1974, he
persuaded them to invest in a pistachio-growing limited partnership of which he was the general
partner.


Disputes between the parties resulted in litigation in 1979; that litigation settled, immediately
prior to trial, in 1986. Under the terms of the settlement, *1387  Zelis agreed to pay respondents
$120,000, to resign as general partner, and to cooperate in the election of a new general partner.
As part of the settlement, the parties released all their claims relating to the subject matter,
and Zelis stipulated to a judgment against himself of $120,000, entry of which was to be
stayed as long as Zelis abided by the settlement agreement. In the event he did not, it was
stipulated respondents could secure entry of judgment against Zelis by filing a declaration asserting
Zelis's noncompliance. The parties essentially stipulated, in other words, that respondents could
unilaterally cause the entry of judgment.
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Zelis did not agree to the election of a new general partner and did not pay respondents the
$120,000. Respondents filed in the trial court a declaration to this effect, together with motions to
enforce the settlement and enter judgment.


While those motions were pending, Zelis procured an order from another department of the trial
court which dismissed the action for failure to prosecute. Respondents appealed; in 1989, this
court reversed, remanding “for further proceedings on the motion to compel enforcement of the
judgment.”


Respondents then again brought a motion for entry of judgment against Zelis in the trial court,
pursuant to the stipulation and settlement and this court's direction. The trial court entered
judgment against Zelis pursuant to the parties' prior stipulation. Zelis appeals from this judgment
—to the terms of which he had previously stipulated.


II. Discussion


A. Frivolous Nature of the Appeal
(1) Sanctions are clearly appropriate for Zelis's filing of a frivolous appeal: Zelis cannot appeal
from a judgment to which he previously stipulated as part of a settlement between the parties.
This frivolous appeal was clearly brought for the improper purpose of delaying the day when Zelis
would have to finally pay over the $120,000 he promised to pay in 1986.


It is settled that a party cannot appeal from a judgment to which he has stipulated, as part of a
settlement. (Reed v. Murphy (1925) 196 Cal. 395, 401 [238 P. 78] [“Concluding, as we must, that
the appellants consented to the decree in the precise form in which it was rendered, that they thereby
waived any errors therein, and that it is not void upon its face, there remains nothing *1388
to be reviewed upon an appeal therefrom, and the appeal is dismissed”]; accord Delagrange
v. Sacramento Sav. & Loan Assn. (1976) 65 Cal.App.3d 828, 831 [135 Cal.Rptr. 614] [appeal
dismissed where appellant had stipulated to the court's judgment of dismissal. “Having consented
to the judgment of dismissal, he may not appeal therefrom. [Citations.]”].)


Such frivolous appellate conduct justifies the imposition of sanctions, for the reasons stated by In
re Marriage of Flaherty (1982) 31 Cal.3d 637, 650 [183 Cal.Rptr. 508, 646 P.2d 179]: “An appeal
taken for an improper motive [such as mere desire for delay] represents a time-consuming and
disruptive use of the judicial process. Similarly, an appeal taken despite the fact that no reasonable
attorney could have thought it meritorious ties up judicial resources and diverts attention from the
already burdensome volume of work at the appellate courts.” (Ibid.; see also McConnell v. Merrill
Lynch, Pierce, Fenner & Smith, Inc. (1985) 176 Cal.App.3d 480, 491 [222 Cal.Rptr. 228] [“This
appeal ... [is] deserving of appropriate sanctions[,]” where the appellant “at this late date is using
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this appeal to attempt to renege on the express terms of a settlement agreement it freely entered
into”].)


Zelis's feeble attempts to manufacture appealable issues failed completely. His argument that the
trial court's entry of judgment violated the one final judgment rule is frivolous for many reasons,
among them the fact that the judgment is certainly a final order as to Zelis, even if there were some
other issue pending as to another party. A judgment final as to a party is a valid final judgment.
(Rocca v. Steinmetz (1922) 189 Cal. 426, 428 [208 P. 964].) Moreover, even if Zelis were correct
and the entry of judgment were not a final order, the remedy would still be to dismiss this appeal
from the supposedly interlocutory order, as respondents requested.


Zelis also claimed the trial court did not conduct an evidentiary hearing, and instead entered
judgment based upon respondents' declaration, as the stipulation for entry of judgment expressly
contemplated. Having stipulated that a declaration showing Zelis's noncompliance would be
sufficient, his contention that he was entitled to an evidentiary hearing was frivolous; further, he did
not state what relevant evidence, if any, could be produced at such a hearing. He also complained
that entry of judgment in this action was improper because there are other lawsuits still pending
between the parties; this contention is a non sequitur since the existence of other pending actions
does not affect the finality of this one, or alter the fact that Zelis stipulated to entry of judgment
in this action. We cannot countenance such a shameless effort to unjustifiably prolong litigation.
*1389


B. The Bankruptcy Petition
We sent Zelis an order to show cause, stating (as required by In re Marriage of Flaherty, supra)
we were considering the imposition of sanctions, and would allow him to file additional pleadings
and present argument directed to that issue. (2) Zelis responded by a letter stating that he had filed
a federal bankruptcy petition, which he claimed prevented us from considering the imposition of
sanctions. Zelis did not appear at the hearing on the order to show cause; respondents did appear
and presented oral argument.


Going beyond due process requirements, we called Zelis's attention to the decision in O'Brien
v. Fischel (D.Hawaii 1987) 74 B.R. 546, in which a federal court rejected a similar claim of
invulnerability to sanctions, and invited him to respond. The attorney in O'Brien claimed the
district court could not impose sanctions upon him under rule 11 of the Federal Rules of Civil
Procedure (28 U.S.C.), which authorizes the imposition of sanctions for frivolous or abusive filings
in the federal courts, because the attorney had recently filed a petition for bankruptcy which
operated as an automatic stay. The court rejected this argument, noting that section 362(b)(4) of title
11 of the United States Code provides an exception to the automatic stay for “ 'the commencement
or continuation of an action or proceeding by a governmental unit to enforce such governmental
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unit's police or regulatory power; ....' ” (74 B.R. at p. 548.) O'Brien held that a court's imposition
of sanctions upon an attorney came within this exception. (74 B.R. at p. 550.)


We reach the same conclusion. It was never intended that the automatic stay provision would
become an “escape mechanism” (74 B.R. at p. 551) from the enforcement by the courts of their
inherent regulatory power over attorneys' abuses of the court system. “Like physicians, attorneys
are licensed by the state. Courts have an interest in punishing professional misconduct, no less
than state regulatory agencies, in order to prevent future [abusive] acts of the same type. Whether
or not [an attorney's] conduct has sunken to the level of malpractice, ... the discouragement of such
pleading practices is a valid regulatory concern of this court.” (Id., at p. 550.)


We therefore now hold that the imposition of sanctions by the courts of this state for attorneys'
frivolous or abusive litigation tactics cannot be obstructed by the federal bankruptcy laws.


Despite his prior argument to the contrary, Zelis has now conceded as much. In response to our
request for his position on the applicability of O'Brien, Zelis conceded the case is persuasive
authority for our present *1390  holding rejecting Zelis's argument. Rather, Zelis now seeks
yet another hearing on the order to show cause. We deny the request for further oral or written
argument. A court need not reset a matter merely because an attorney refused to appear when the
matter was first argued. Zelis has had more than enough opportunities to present his views to this
court.


We impose sanctions, payable to respondents, in the requested amount (supported by declaration
under penalty of perjury) of $5,498.03 in compensation for the attorneys' fees and costs expended
by respondents in these frivolous appellate proceedings.


Further, pursuant to Finnie v. Town of Tiburon (1988) 199 Cal.App.3d 1, 17 [244 Cal.Rptr. 581],
and Young v. Rosenthal (1989) 212 Cal.App.3d 96, 136-137 and footnote 40 [260 Cal.Rptr. 369],
we assess sanctions payable to the clerk of this court in the amount of $4,000 for the cost to the
taxpayers of this state of processing this frivolous appeal. We will also request that the Office
of the Attorney General take whatever further actions may be necessary to defend the taxpayers'
interests in any bankruptcy proceedings.


This opinion constitutes a written statement of the facts requiring the imposition of sanctions in
this case. Finally, as required by law, a copy of this opinion will be forwarded to the State Bar of
California. (Bus. & Prof. Code, § 6086.7.)


III Disposition
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Bruce P. Zelis is assessed sanctions of $5,498.03, and is directed to pay this amount to the
respondents, together with their costs on appeal. Bruce P. Zelis is also assessed and directed to pay
the clerk of this court sanctions in the sum of $4,000.


Smith, J., and Benson, J., concurred. *1391


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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56 Cal.App.5th 266
Court of Appeal, First District, Division 4, California.


The PEOPLE, Plaintiff and Respondent,
v.


UBER TECHNOLOGIES, INC., et al., Defendants and Appellants.


A160701, A160706
|


Filed 10/22/2020
|


As Modified on Denial of Rehearing 11/20/2020


Synopsis
Background: People brought action alleging ride-sharing services improperly misclassified
drivers using their ride-hailing platforms as independent contractors rather than employees. The
Superior Court, San Francisco County, No. CGC-20-584402, Ethan P. Schulman, J., 2020 WL
5440308, granted People's motion for preliminary injunction and related motions. Ride-sharing
services appealed.


Holdings: The Court of Appeal, Streeter, J., held that:


[1] trial court did not abuse its discretion in determining People demonstrated a probability of
prevailing on the merits of claim;


[2] trial court did not abuse its discretion in determining the balance of harms favored issuance
of preliminary injunction;


[3] trial court's preliminary injunction was appropriately tailored and not impermissibly overbroad;


[4] trial court's preliminary injunction was not impermissibly vague.


Affirmed.


Procedural Posture(s): On Appeal; Motion for Preliminary Injunction.
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West Headnotes (25)


[1] Appeal and Error Preliminary injunction;  temporary restraining order
Injunction Discretionary Nature of Remedy
The decision whether to issue a preliminary injunction lies in the sound discretion of the
trial court, which the appellate court does not disturb absent an abuse of discretion.


1 Cases that cite this headnote


[2] Appeal and Error Preliminary injunction;  temporary restraining order
In reviewing an order granting a preliminary injunction, the appellate court does not weigh
conflicting evidence, but defers to the trial court's factual findings if they are supported
by substantial evidence.


3 Cases that cite this headnote


[3] Appeal and Error Preliminary injunction;  temporary restraining order
In reviewing an order granting a preliminary injunction, to the extent the trial court's ruling
rests on a legal issue, the appellate court reviews it de novo.


1 Cases that cite this headnote


[4] Injunction Clear showing or proof
The burden is on the party challenging a preliminary injunction to make a clear showing
that the trial court abused its discretion.


[5] Injunction Operation and effect
The trial court's order on a request for a preliminary injunction reflects nothing more than
the court's evaluation of the controversy on the record before it at the time of its ruling; it
is not an adjudication of the ultimate merits of the dispute.


2 Cases that cite this headnote


[6] Injunction Preservation of status quo
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The preliminary injunction is intended to preserve the status quo until a final determination
of the merits of the action.


1 Cases that cite this headnote


[7] Injunction Likelihood of success on merits
Injunction Balancing or weighing hardship or injury
In general, when considering a request for a preliminary injunction, the trial court weighs
two interrelated factors: the first is the likelihood the party seeking relief will prevail on
the merits, and the second is the relative interim harm to the parties if the preliminary
injunction is granted or denied.


1 Cases that cite this headnote


[8] Injunction Injury, Hardship, Harm, or Effect
The goal in deciding whether preliminary injunction should issue is to minimize the harm
that an erroneous interim decision would cause.


[9] Labor and Employment Persons and employments within regulations in general
The “ABC” test for determining whether workers are employees or independent
contractors for purposes of wage orders places the burden on the hiring entity to establish
that the worker is an independent contractor who was not intended to be included within
wage order's coverage, and to do so by meeting all three factors in the ABC test. Cal. Lab.
Code § 2775(b)(1).


4 Cases that cite this headnote


[10] Labor and Employment Independent Contractors
Determination of whether the party acquiring a worker's service is a “hiring entity” is not
an additional step in the “ABC” test for determining whether workers are employees or
independent contractors for purposes of wage orders; phrase “hiring entity” is intended
to be expansive for reasons specific to wage and hour laws and the longstanding social
safety net objectives of those laws, and that question collapses into prong B of the ABC
test, which looks to whether the work is outside the usual course of putative employer's
business. Cal. Lab. Code § 2775(b)(1)(B).


4 Cases that cite this headnote
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[11] Labor and Employment Independent Contractors
To prevail on their claim that workers are not their employees for purposes of wage orders,
putative employer must establish that all three factors of “ABC” test for determining
whether workers are employees or independent contractors apply. Cal. Lab. Code §
2775(b)(1).


3 Cases that cite this headnote


[12] Labor and Employment Preliminary and interlocutory injunctions
Trial court did not abuse its discretion in determining People demonstrated a probability
of prevailing on the merits of claim that ride-sharing services were in the business of
transporting passengers, and not merely technological platform for riders to connect with
available drivers, supporting preliminary injunction to prevent misclassification of drivers
as independent contractors rather than employees; ride-sharing services solicited riders,
screened drivers and set standards for vehicles that could be used, tracked and collected
information on drivers and used negative ratings to deactivate drivers, services' revenues
were directly connected to the fees that riders paid for each ride, and remuneration could
reasonably be seen as flowing from riders to services, then from services to drivers, less
any fee associated with the ride. Cal. Lab. Code § 2775(b)(1)(B).


2 Cases that cite this headnote


[13] Labor and Employment Independent Contractors
The parties’ characterization of their relationship is not dispositive in determining whether
workers are employees or independent contractors for purposes of wage orders, because
their actions determine the relationship, not the labels they use. Cal. Lab. Code § 2775(b)
(1).


1 Cases that cite this headnote


[14] Labor and Employment Preliminary and interlocutory injunctions
Trial court did not abuse its discretion in determining the balance of harms
favored issuance of preliminary injunction against ride-sharing services to prevent
misclassification of drivers as independent contractors rather than employees; it was
undisputed that the ride-sharing services did not offer any of the benefits the People
alleged they illegally withheld from hundreds of thousands of ride-share drivers, and
People submitted declarations from drivers to the hardships they were currently suffering,
and when violation of statutory workplace protections took place on a massive scale, as
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alleged, it caused public harm over and above the private financial interest of any given
individual.


[15] Injunction Injunctions to enforce laws and regulations in general
A party suffers no grave or irreparable harm from denial of preliminary injunction by being
prohibited from violating the law.


[16] Equity Grounds of jurisdiction in general
Courts sitting in equity have a duty to arrive at a just solution.


[17] Injunction Specificity, vagueness, overbreadth, and narrowly-tailored relief
In fashioning injunctive relief, a court should strive for the least disruptive remedy
adequate to its legitimate task and tailor it to the harm at issue.


1 Cases that cite this headnote


[18] Injunction Trade or Business
An injunction against legitimate business activities should go no further than is absolutely
necessary to protect the lawful rights of the parties seeking such injunction.


1 Cases that cite this headnote


[19] Civil Rights Injunction
Under conventional constitutional overbreadth principles, narrow tailoring is compelled
where a court-ordered restraint indiscriminately trenches on constitutionally protected
conduct while restraining constitutionally unprotected conduct.


[20] Labor and Employment Preliminary and interlocutory injunctions
Trial court's preliminary injunction in action brought by People against ride-sharing
services to prevent misclassification of drivers as independent contractors rather than
employees was appropriately tailored and not impermissibly overbroad; the court did not
simply rubber-stamp the relief the People sought and issued order prior to heading on
preliminary injunction questioning the parties how an injunction, if granted, be framed so
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as to minimize the claimed harm to the services' businesses and their participating drivers,
but services declined to cooperate in identifying what such an order might look like, and
on appeal services continued to say nothing specific about how an injunction pending trial
might be framed to minimize interim harm to them or others.


[21] Constitutional Law Certainty and definiteness;  vagueness
A directive in terms so vague that men of common intelligence must necessarily guess at
its meaning and differ as to its application violates first essential of due process of law.
U.S. Const. Amend. 14.


1 Cases that cite this headnote


[22] Constitutional Law Preliminary injunction;  temporary restraining order
To be considered unconstitutionally vague in violation of due process, an injunction must
suffer from vagueness in all its applications, since a contextual application of otherwise
unqualified legal language may supply the clue to a law's meaning, giving facially
standardless language a constitutionally sufficient concreteness. U.S. Const. Amend. 14.


1 Cases that cite this headnote


[23] Constitutional Law Wage and hour regulation
Injunction Employment and Compensation
Labor and Employment Preliminary and interlocutory injunctions
Trial court's preliminary injunction in action brought by People against ride-sharing
services to prevent misclassification of drivers as independent contractors rather than
employees was not impermissibly vague in violation of due process; the injunction was
specific to the Labor Code provisions, Unemployment Insurance Code provisions, and
Wage Orders with which the ride-sharing services must comply, and was directed to the
drivers who were the subject of the action, and if services were unsure would it would take
either to convert its drivers to employment, or to modify its business sufficiently to make its
drivers genuinely “independent” and properly susceptible to classification as independent
contractors, it could always petition the court for modification of the injunction. U.S.
Const. Amend. 14; Cal. Civ. Proc. Code § 533.


3 Cases that cite this headnote


[24] Injunction Specificity, vagueness, overbreadth, and narrowly-tailored relief
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Detail of an engineer's instruction manual is not required for an injunction to not
be considered unconstitutionally vague, only that the injunction provide reasonable
specificity. U.S. Const. Amend. 14.


[25] Injunction Specificity, vagueness, overbreadth, and narrowly-tailored relief
While a court may not issue a broad injunction to simply obey the law, thereby subjecting
a person to contempt proceedings for committing at any time in the future some new
violation unrelated to the original allegations, the court is entitled to restrain the person
from committing similar or related unlawful activity.


Witkin Library Reference: 6 Witkin, Cal. Procedure (5th ed. 2008) Provisional
Remedies, § 357 [Grant Upheld.]


**293  Trial Court: City & County of San Francisco, Trial Judge: Hon. Ethan P. Schulman (City
& County of San Francisco Super. Ct. No. CGC-20-584402)


Attorneys and Law Firms


Keker, Van Nest & Peters, Christa M. Anderson, Rachael E. Meny, R. James Slaughter, San
Francisco; Munger, Tolles & Olson, Rohit K. Singla, Miriam Kim, Justin P. Raphael, San
Francisco, Jeffrey Y. Wu, Los Angeles, for Defendant and Appellant Lyft, Inc.


Gibson, Dunn & Crutcher, Theodore J. Boutrous, Jr., Theane Evangelis, Los Angeles, Blaine
H. Evanson, Irvine, Heather L. Richardson, Los Angeles, for Defendant and Appellant Uber
Technologies, Inc.


Crowell & Moring, A. Marisa Chun, San Francisco, Kayvan Ghaffari, Alice Hall-Partyka, Los
Angeles, for Bay Area Council, Earth Sparks, Internet Association, Silicon Valley Leadership
Group, and Technet as Amici Curiae on behalf of Defendants and Appellants Lyft, Inc. and Uber
Technologies, Inc.


Horvitz & Levy, Jeremy B. Rosen, Felix Shafir, Steven S. Fleischman, Burbank, for Chamber of
Commerce of the United States of America, California Chamber of Commerce, National Retail
Federation, and HR Policy Association as Amici Curiae on behalf of Defendants and Appellants
Lyft, Inc. and Uber Technologies, Inc.
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Food and Commercial Workers Union Western States Council, Unite Here, and California Labor
Federation as Amici Curiae on behalf of Plaintiff and Respondent.


National Employment Law Project, Nayantara Mehta, Oakland, Brian Chen; Legal Aid at
Work, George Warner for National Employment Law Project, ACLU of Northern California,
Asian Americans Advancing Justice–Asian Law Caucus, Bet Tzedek Legal Services, California
Employment Lawyers’ Association, the Center for Workers’ Rights, Centro Legal de la Raza,
Council on American-Islamic Relations–California Chapter, La Raza Centro Legal's Workers’
Rights Program, Legal Aid at Work, the Lawyers’ Committee for Civil Rights of the San Francisco
Bay Area, the Women's Employment Rights Clinic of Golden Gate University School of Law, and
Worksafe, Inc. as Amici Curiae on behalf of Plaintiff and Respondent.


Public Rights Project, Jill E. Habig, Jonathan B. Miller, Lijia Gong, Sophia Tonnu for Public
Rights Project, A Better Balance, Center for Popular Democracy, ChangeLab Solutions, Equal
Justice Society, Equal Rights Advocates, National Center for Law and Economic Justice, National
Center for Lesbian Rights, National Partnership for Women and Families, National Women's Law
Center, One Fair Wage, Open Markets Institute, People's Parity Project, Public Counsel, Towards
Justice, and Women's Law Project as Amici Curiae on behalf of Plaintiff and Respondent.


Opinion


STREETER, J.


**295  *272  To secure a preliminary injunction, the plaintiff must establish “that he is likely to
succeed on the merits, that he is likely to suffer irreparable harm in the absence of preliminary
relief, that the balance of equities tips in his favor,” and, particularly where public harm is
implicated, “that an injunction is in the public interest.” (Winter v. Natural Resources Defense
Council, Inc. (2008) 555 U.S. 7, 20, 129 S.Ct. 365, 172 L.Ed.2d 249 (Winter).) But it must always
be kept in mind that interim injunctive relief is rooted in principles of equity and is fundamentally
committed to the sound discretion of the trial court. “Flexibility is a hallmark of equity jurisdiction.
‘The essence of equity jurisdiction has been the power of the Chancellor to do equity and to
mould each decree to the necessities of the particular case. Flexibility rather than rigidity has
distinguished it.’ [Citation.] Consistent with equity's character, courts do not insist that litigants
uniformly show a particular, predetermined quantum of probable success or injury before awarding
equitable relief. Instead, courts have *273  evaluated claims for equitable relief on a ‘sliding scale,’
sometimes awarding relief based on a lower likelihood of harm when the likelihood of success is
very high.” (Id. at p. 51, 129 S.Ct. 365 (dis. opn. of Ginsburg, J.).)


This reminder that the foundation of interim injunctive relief lies in equity comes from Justice Ruth
Bader Ginsburg, who was renowned for her expertise in procedure long before she became the
national icon known as RBG. What Justice Ginsburg says in Winter, though put forward on a point
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of federal law in dissent—a dissent that would have affirmed as within a trial judge's considered
discretion the issuance of a preliminary injunction in favor of a private party against an alleged
violation of a federal statute by the Navy—happens to capture the essence of California law on
the same point. (Butt v. State of California (1992) 4 Cal.4th 668, 678, 15 Cal.Rptr.2d 480, 842
P.2d 1240 (Butt) [a trial court's decision to issue preliminary injunctive relief “must be guided
by a ‘mix’ of the potential-merit and interim-harm factors; the greater the plaintiff's showing on
one, the less must be shown on the other to support an injunction”].) Justice Ginsburg's cogent
explanation of the governing standard as one that rests on a “sliding scale” calculus expresses a
principle that will ultimately drive our analysis of this case.


We have before us a civil enforcement action brought by the People 1  against defendants Uber
Technologies, Inc. and Lyft, Inc. (Uber and Lyft). Compared to Winter, **296  the roles of the
parties are reversed: It is the government that seeks interim injunctive relief against private parties.
The core allegation in the case is that Uber and Lyft improperly misclassify drivers using their
ride-hailing platforms as independent contractors rather than employees, thus depriving them of
a host of benefits to which employees are entitled. This misclassification, it is alleged, also gives
defendants an unfair advantage against competitor companies, while costing the public significant
sums in lost tax revenues and increased social-safety-net expenditures that are foisted on the state
because drivers must go without employment benefits. Mindful that—absent legal error—our role
in reviewing a decision to issue interim injunctive relief is a limited one, we address here whether
the trial court abused its discretion in granting a preliminary injunction that restrains Uber and Lyft
from classifying their drivers as independent contractors. Seeing no legal error, we conclude the
trial court acted within its discretion and accordingly affirm the order as issued. 2


1 The Attorney General of California, joined by city attorneys of the cities of Los Angeles,
San Diego, and San Francisco, brought this action on behalf of the People. We shall refer
to plaintiffs collectively as the People.


2 We have read and considered amicus curiae briefs: (1) in support of defendants, from
(a) Bay Area Council, Earth Sparks, Internet Association, Silicon Valley Leadership
Group, and TechNet; (b) Chamber of Commerce of the USA, California Chamber of
Commerce, National Retail Federation, and HR Policy Association; (c) Communities-of-
Color Organizations; (d) Independent Women's Law Center (“IWLC”); (e) Independent
Drivers and Independent Drivers’ Association; (f) Mothers Against Drunk Driving and
California State Sheriffs’ Association; (2) in support of the People, from (a) Gig Workers
Rising, Mobile Workers’ Alliance, Rideshare Drivers United, and We Drive Progress; (b)
International Brotherhood of Teamsters, Service Employees International Union California
State Council, State Building and Construction Trades Council of California, Transport
Workers Union, United Food and Commercial Workers Union Western States Council, Unite
Here, and California Labor Federation; (c) National Employment Law Project, ACLU of
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Northern California, Asian Americans Advancing Justice–Asian Law Caucus, Bet Tzedek
Legal Services, California Employment Lawyers’ Association, The Center for Workers’
Rights, Centro Legal de la Raza, Council on American Islamic Relations, California Chapter,
La Raza Centro Legal Workers’ Rights Program, Legal Aid at Work, Lawyers’ Committee
for Civil Rights of the San Francisco Bay Area, Women's Employment Rights Clinic
of Golden Gate University School of Law, and Worksafe, Inc. (collectively “National
Employment Law Project et al.”); (d) Public Rights Project, 15 Civil Rights Gender Justice,
and Worker Rights Organizations; and (3) the parties’ respective responses to these amicus
briefs. We appreciate the efforts of amici to provide us with valuable perspectives.


*274  I. BACKGROUND


A. Legal Framework—Assembly Bill 5
In 2019, the Legislature enacted Assembly Bill 5 (AB 5), which codified the decision of our high
court in Dynamex Operations West, Inc. v. Superior Court (2018) 4 Cal.5th 903, 232 Cal.Rptr.3d
1, 416 P.3d 1 (Dynamex). (See Stats. 2019, ch. 296, § 1.) As currently found in Labor Code
section 2775, 3  AB 5 provides in pertinent part: “For purposes of this code and the Unemployment
Insurance Code, and for the purposes of wage orders of the Industrial Welfare Commission, a
person providing labor or services for remuneration shall be considered an employee rather than
an independent contractor unless the hiring **297  entity demonstrates that all of the following
conditions are satisfied: [¶] (A) The person is free from the control and direction of the hiring
entity in connection with the performance of the work, both under the contract for the performance
of the work and in fact. [¶] (B) The person performs work that is outside the usual course of the
hiring entity's business. [¶] (C) The person is customarily engaged in an independently established
trade, occupation, or business of the same nature as that involved in the work performed.” (§ 2275,
subd. (b)(1).) This standard for distinguishing employees from independent contractors is known
as the “ABC” test. (Dynamex, at p. 916, 232 Cal.Rptr.3d 1, 416 P.3d 1.)


3 All undesignated statutory references are to the Labor Code. AB 5 was originally codified
as section 2750.3, effective January 1, 2020. (Stats. 2019, ch. 296, § 2.) Effective September
4, 2020, section 2750.3 was repealed and the statutory provisions pertinent to this dispute
were transferred with no substantive changes to section 2775, subdivision (b). (Stats. 2020,
ch. 38, §§ 1–2.) For the sake of simplicity, we refer to the statutory scheme at issue as AB 5.


Centrally at issue in Dynamex was whether, for purposes of class certification in class action
litigation, it was possible to determine on a classwide *275  basis whether drivers who delivered
packages for a “nationwide same-day courier and delivery service” offering “on-demand, same-
day pickup and delivery services to the public generally” as well as to “a number of large business
customers” were employees or independent contractors. (Dynamex, supra, 4 Cal.5th at p. 917, 232
Cal.Rptr.3d 1, 416 P.3d 1.) On-demand drivers were paid “either a percentage of the delivery fee
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paid by the customer on a per delivery basis or a flat fee basis per item delivered” (ibid.), were
required to make deliveries in their own vehicles (ibid.) and were obligated to pay all costs of
operating those vehicles (ibid.). But they had the flexibility to set their own schedules, subject to
requirements that they notify Dynamex when they intended to work and that, while working, they
wear Dynamex uniforms and display its trade dress. (Id. at p. 918, 232 Cal.Rptr.3d 1, 416 P.3d 1.)
They were not required to accept delivery assignments; they were “generally free to choose the
sequence in which they w[ould] make deliveries and the routes they w[ould] take”; and “when they
[were] not making pickups or deliveries for Dynamex, drivers [were] permitted to make deliveries
for another delivery company, including the driver's own personal delivery business.” (Ibid.)


The case arose in the wage and hour context, with the original named plaintiff's complaint alleging
that Dynamex “improperly failed to comply with the requirements imposed by the Labor Code
and wage orders for employees with respect to” its drivers. (Dynamex, supra, 4 Cal.5th at p. 919,
232 Cal.Rptr.3d 1, 416 P.3d 1.) The plaintiff driver asserted claims for unfair competition and
for violation of wage and hour protections in the Labor Code. (Ibid.) All of these claims were
based on misclassification. Until 2004, Dynamex had treated its unscheduled, on-demand drivers
as employees, but abruptly in 2004, to save business costs, it recharacterized them as independent
contractors. (Id. at p. 917, 232 Cal.Rptr.3d 1, 416 P.3d 1.) A key procedural premise underlying all
of the claims asserted by the putative class plaintiff was that the alleged “Labor Code violations
based on Dynamex's failure to pay overtime compensation, to properly provide itemized wage
statements, and to compensate the drivers for business expenses” were amenable to treatment on
a classwide basis. (Id. at pp. 919–920, 232 Cal.Rptr.3d 1, 416 P.3d 1.)


In what can fairly be described as a landmark opinion, our Supreme Court unanimously held that
this issue was amenable to proof on a classwide basis. In so holding, the court carefully traced
the state of the law governing “whether an individual worker should properly be classified as an
employee or, instead, as an independent contractor” (Dynamex, supra, 4 Cal.5th at p. 912, 232
Cal.Rptr.3d 1, 416 P.3d 1), historically a vexed question **298  in federal and state law and one
that the court acknowledged “has considerable significance for workers, businesses, and the public
generally.” (Ibid.) Taking up a legal issue that had been left open in Ayala v. Antelope Valley
Newspapers, Inc. (2014) 59 Cal.4th 522, 531, 173 Cal.Rptr.3d 332, 327 P.3d 165 (Ayala), the
court addressed whether the “suffer or permit” to work definition announced in Martinez v. Combs
(2010) 49 Cal.4th 35, 109 Cal.Rptr.3d 514, 231 P.3d 259 should apply for purposes of *276
class certification. (Dynamex, at pp. 941–942, 943–944, 232 Cal.Rptr.3d 1, 416 P.3d 1.) Martinez
adopted a broad, pro-worker test as set forth in the “suffer or permit to work” definition of the
terms “employer” and “employee” for purposes of California wage orders. (Dynamex, at pp. 935–
939, 232 Cal.Rptr.3d 1, 416 P.3d 1.) An alternative approach, urged by defendant Dynamex as
“the only appropriate standard under California law for distinguishing employees and independent
contractors” (id. at p. 915, 232 Cal.Rptr.3d 1, 416 P.3d 1), was to construe those terms under the
common law test enunciated in S.G. Borello & Sons, Inc. v. Department of Industrial Relations
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(1989) 48 Cal.3d 341, 256 Cal.Rptr. 543, 769 P.2d 399 (Borello) for purposes of the Workers’
Compensation Act. 4  (See Dynamex, at pp. 929–935, 232 Cal.Rptr.3d 1, 416 P.3d 1 [discussing
Borello]; Dynamex, at pp. 941–942, 232 Cal.Rptr.3d 1, 416 P.3d 1 [posing issue of whether to
apply Martinez or Borello test in class-certification context].) Under the six-factor, highly fact-
bound Borello standard, “ ‘the significance of any one factor and its role in the overall calculus
may vary from case to case depending on the nature of the work and the evidence.’ ” (Dynamex,
at p. 941, fn. 15, 232 Cal.Rptr.3d 1, 416 P.3d 1, quoting Ayala, at p. 539, 173 Cal.Rptr.3d 332, 327
P.3d 165, citing Borello, at p. 354, 256 Cal.Rptr. 543, 769 P.2d 399.)


4 “The Workers’ Compensation Act ... extends only to injuries suffered by an ‘employee,’
which arise out of and in the course of his ‘employment.’ (§§ 3600, 3700; see Cal. Const., art.
XIV, § 4 (former art. XX, § 21).) ‘Employee[s]’ include most persons ‘in the service of an
employer under any ... contract of hire’ (§ 3351), but do not include independent contractors.
The Act defines an independent contractor as ‘any person who renders service for a specified
recompense for a specified result, under the control of his principal as to the result of his
work only and not as to the means by which such result is accomplished.’ (§ 3353.)” (Borello,
supra, 48 Cal.3d at p. 349, 256 Cal.Rptr. 543, 769 P.2d 399.)


The court chose the suffer or permit to work definition and affirmed an order of class certification
on that basis. (Dynamex, supra, 4 Cal.5th at pp. 941–950, 965–967, 232 Cal.Rptr.3d 1, 416 P.3d
1.) Tracing the origin of this “exceptionally broad” standard (id. at p. 952, 232 Cal.Rptr.3d 1,
416 P.3d 1) to federal wage and hour legislation sponsored in 1937 by then-Senator Hugo Black
(id. at p. 951, 232 Cal.Rptr.3d 1, 416 P.3d 1)—who described it as “ ‘the broadest definition’
that has been devised for extending the coverage of a statute or regulation to the widest class
of workers that reasonably fall within the reach of a social welfare statute” (ibid.)—the court
explained that the “suffer or permit to work standard in California wage orders finds its justification
in the fundamental purposes and necessity of the minimum wage and maximum hour legislation in
which the standard has traditionally been embodied.” (Id. at p. 952, 232 Cal.Rptr.3d 1, 416 P.3d 1.)
The court's summary of these purposes bears emphasis. “Wage and hour statutes and wage orders
were adopted in recognition of the fact that individual workers generally possess less bargaining
power than a hiring business and that workers’ fundamental need to earn income for their families’
survival may lead them to accept work for substandard **299  wages or working conditions,” the
court explained. (Ibid.) It explained, further, that “[t]he basic objective of wage and hour legislation
and wage orders is to ensure that such workers are provided at least the minimal wages and working
conditions that are necessary to enable them to obtain a *277  subsistence standard of living and to
protect the workers’ health and welfare.” (Ibid.) And, it summed up, “[t]hese critically important
objectives support a very broad definition of the workers who fall within the reach of the wage
orders.” (Ibid.)
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All parties in this case acknowledge that AB 5 codified the holding in Dynamex, thus putting
a legislative imprimatur on what our Supreme Court held there. 5  But it is also significant to
note that the Legislature went beyond Dynamex in some critically important respects. First, it
expressly conferred on the Attorney General, district attorneys, and certain city attorneys and
prosecutors the power to seek injunctive relief against those who misclassify employees as
independent contractors. (§ 2786.) Second, while the Dynamex court repeatedly emphasized that
the controversy before it—and implicitly its holding—was limited to the wage and hour context
(Dynamex, supra, 4 Cal.5th at pp. 941–942, 948, 232 Cal.Rptr.3d 1, 416 P.3d 1), the Legislature
made clear that it was broadly adopting the Dynamex holding for purposes of all benefits to
which employees are entitled under the Unemployment Insurance Code, the Labor Code, and
all applicable wage orders. (§ 2775, subd. (b)(1).) The plaintiff public officers in this case—
the Attorney General, and the city attorneys of Los Angeles, San Francisco, and San Diego—
have taken full advantage of their enforcement power under AB 5, suing here for injunctive
relief against these defendants’ misclassification of ride-share drivers, a practice they allege
has deprived the drivers of minimum *278  wages, 6  **300  overtime wages, 7  reimbursement
for the necessary expenses of performing their work, 8  meal and rest periods and premiums, 9


wage statements, 10  sick leave and health benefits, 11  unemployment insurance and training
fund contributions, 12  disability insurance, 13  and workers’ compensation benefits. 14  They also
allege injury to competitors who do provide employees these various benefits, and to the state
because of defendants’ failure to pay their fair share of state and local payroll taxes and workers’
compensation insurance premiums.


5 Structurally, AB 5 enacted a statutory scheme that codifies the ABC test as the general rule
in testing for employee versus independent contractor status (§ 2775), subject to a series
of statutory exemptions (see § 2776 [certain business-to-business contracting relationships],
§ 2777 [certain referral agencies and service providers], § 2778 [certain contracts for
professional services], § 2779 [individuals acting as sole proprietors or other business entities
performing work pursuant to contract at the location of a single-engagement event]; §
2780 [certain occupations in connection with sound recordings or musical compositions];
§ 2781 [certain contractors and subcontractors in the construction industry]; § 2782
[certain data aggregators]; § 2783 [certain persons and entities in insurance and financial
services industries, professional health care services, professional licensees, salespersons,
commercial fishers, newspaper distributors, and others]; and § 2784 [motor clubs]). “If a
hiring entity can demonstrate compliance with all of [the] conditions set forth in any one
of Sections 2776 to 2784, inclusive, then Section 2775 and the holding in Dynamex do
not apply to that entity, and instead the determination of an individual's employment status
as an employee or independent contractor shall be governed by Borello.” (§ 2785, subd.
(d), italics added.) Notably, the statutory scheme also contemplates potential non-statutory
exemptions. (§ 2775, subd. (b)(3) [“If a court of law rules that the three-part test in paragraph
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(1) cannot be applied to a particular context based on grounds other than an express exception
to employment status as provided under paragraph (2), then the determination of employee
or independent contractor status in that context shall instead be governed by the California
Supreme Court's decision in [Borello]”].)


6 Sections 1182.12, 1182.13, 1194, and 1197, California Minimum Wage Order (MW-2019)
(currently $13.00 per hour for employers with 26 or more employees), and I.W.C. Wage
Order 9-2001, section 4; Los Angeles Minimum Wage Ordinance, Los Angeles Municipal
Code, Chapter 18, Article 7, section 187.00 et seq. (currently $15.00 per hour); San Francisco
Minimum Wage Ordinance, San Francisco Administrative Code, Chapter 12R (currently
$15.59 per hour); City of San Diego Earned Sick Leave and Minimum Wage Ordinance, San
Diego Municipal Code, Chapter 3, Article 9, Division 1 (currently $13.00 per hour).


7 Sections 510, 1194, and 1198 and I.W.C. Wage Order 9-2001, section 3(A).


8 Section 2802.


9 Sections 226.7 and 512 and I.W.C. Order 9-2001, sections 11 and 12.


10 Section 226.


11 Section 246; Los Angeles Paid Sick Leave Ordinance, Los Angeles Municipal Code, Chapter
18, Article 7, section 187.00 et seq.; San Francisco Paid Sick Leave Ordinance, San Francisco
Administrative Code, Chapter 12W; San Francisco Health Care Security Ordinance, San
Francisco Administrative Code, Chapter 14; San Francisco Paid Parental Leave Ordinance,
San Francisco Police Code, Article 33H; San Diego Earned Sick Leave and Minimum Wage
Ordinance, San Diego Municipal Code, Chapter 3, Article 9, Division 1.


12 Unemployment Insurance Code sections 976 and 976.6.


13 Unemployment Insurance Code sections 986, 2609, and 2652.


14 Sections 3207–3208 and 3700.


B. Defendants’ Businesses and Relationship with Drivers
Both Uber and Lyft offer mobile phone applications (apps) that operate by matching those in need
of a ride to ride-hailing drivers available to give them rides using their own vehicles. Defendants’
business models are similar. Riders log into their accounts with Uber or Lyft through defendants’
apps and request a ride from one place to another. They are matched with nearby drivers who are
available to give them a ride.
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The contracts between defendants and the drivers provide that the relationship between Lyft or
Uber, on the one hand, and the drivers on the other, is not one of employment. Rather, the “Platform
Access Agreement” for Uber's “Rides” platform specifies that the parties’ relationship “is solely
as independent business enterprises, each of whom operates a separate and distinct *279  business
enterprise that provides a service outside the usual course of business of the other.” Lyft's “Terms of
Service” provide that the driver and Lyft “are in a direct business relationship, and the relationship
between the parties under this Agreement is solely that of independent contracting parties,” rather
than an employment or agency relationship, and that Lyft does not control the drivers in their
provision of rideshare services.


Uber's agreement with drivers recites that Uber has no right to direct or control the drivers; rather,
under the agreement allowing drivers to use the Rides platform—i.e., the driver app and associated
services—the drivers decide whether to use the app and whether to accept, decline, ignore, or
cancel a ride request. Before accepting a ride request, drivers are given a prospective rider's ratings,
as well as information about the pickup location, requested destination, estimated trip duration,
and estimated net fare, and riders may designate a preferred driver as a “favorite.” Although Uber
provides navigation **301  software, drivers may use any route they or their passengers choose
on a ride. Uber does not limit the number of drivers who use its Rides platform, and it does
not schedule them to drive at any particular time. Drivers need not accept any minimum number
of rides to use the platform, and they may use any other platform or app in addition to Uber's.
Uber does not interview drivers, collect resumes, or conduct reference checks. More than 311,000
drivers used Uber's platform in California in 2019.


Lyft similarly does not assign schedules, shifts, or driving areas to drivers. Drivers may use the
app as much or as little as they want, including brief periods between other obligations, and they
may log into other apps, such as Uber's, while using Lyft's app. They are free to accept or decline
ride requests, and they may use a route of their or the passenger's choosing. Lyft does not interview
prospective drivers. Around 305,000 drivers used Lyft's app in the year leading up to October 1,
2019.


Each defendant ensures drivers meet certain standards before authorizing them to use the
defendant's platform and hold themselves out as Uber or Lyft drivers. Uber drivers are required
to pass criminal background and driving record checks, and they must agree that their vehicles
will be properly registered and maintained. Lyft requires its drivers to pass criminal background
and driving record checks and to show that they are properly licensed and insured, that they have
a right to drive their vehicles, and that their vehicles are in good operating condition and meet
safety standards. Lyft limits the age and size of vehicles drivers may use; for instance, they must
have four doors and at least five seats, and certain subcompact vehicles are ineligible. It requires
vehicles to pass an inspection each year.
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*280  Lyft and Uber both prohibit drivers using their apps from accepting street hails, bringing
their friends along while providing rides, or receiving payment for rides in cash. Defendants offer
incentives for drivers to drive at times when or in areas where there is higher demand.


Defendants may monitor or collect information about drivers’ locations, communications with
riders, and driving habits, such as speeding, braking, and acceleration. Drivers and riders rate
each other, and defendants may use low ratings to deactivate drivers. Defendants address riders’
complaints.


Riders pay fares through Lyft's and Uber's apps, and Lyft and Uber deduct a fee for each ride and
remit the remainder of the payment to the driver. Uber and Lyft set the base fare rates and time and
distance rates. Uber maintains a bank account for the benefit of drivers, separate from its corporate
accounts, into which fares and tips are paid, then transmits to the driver the fare and gratuity less
any service fee. Lyft arranges payments through a payment processing service.


Neither Uber nor Lyft compensates drivers for time they are logged on the apps but are not
transporting passengers; they do not provide overtime premiums or paid rest periods; they do
not reimburse drivers for the expenses necessary to do their work, such as vehicle maintenance,
a mobile phone and data usage, or gasoline; and they do not provide workers’ compensation
coverage or paid sick days.


Uber and Lyft both encourage riders to obtain transportation through their apps. Uber's internet
site, for instance, tells potential riders they will receive “[a]lways the ride you want” and “a reliable
ride in minutes,” and that they can “[r]equest a ride, hop in, and go.” Lyft's web site advertises
to potential riders “[t]he whole **302  city. In the palm of your hand,” tells them to “[g]et a ride
whenever you need one,” and represents that “[o]ur drivers are always nearby, so you can get
picked up, on demand, in minutes.”


Uber has recently made changes to its business practices that it contends are relevant to its
relationship with the drivers. Drivers need not accept Uber's base fare (or “surge” fare for busier
times) but may set a multiplier to the base fare of their choosing, within limits set by Uber. They
may also purchase “Drive Pass,” a subscription that entitles them to a specified number of trip
requests within a seven-day period, and Uber receives no additional service fee for those rides.


Uber and Lyft each take the position that the drivers do not provide services to them and are
not their employees, but instead are independent business people who pay for the use of their
platforms to find opportunities to *281  earn money. Lyft describes its business as “a multi-sided
transportation platform that connects people who are looking for rides with drivers willing to
provide them.” Its business, it asserts, is not providing rides, but “operating the software tools and
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a platform that connects riders and drivers.” Lyft describes both drivers and riders as users of its
business.


Similarly, Uber describes itself as a technology company that develops and maintains “multi-sided
platforms,” or “digital marketplaces where providers or sellers of a good or service can connect
with consumers of that good or service.” Its platforms, Uber asserts, “provide users (both the
sellers and buyers) with various services, including matching and payment processing,” although
it does not guarantee that all users will find a match. In addition to the rideshare platform at issue
here (Rides), those services include food delivery (Uber Eats) and freight (Uber Freight). And its
employees, Uber contends, are those who work on its technology and provide support services,
not the drivers who use its products to find and receive compensation from passengers.


C. Procedural History
The People brought this action alleging that Uber and Lyft are transportation companies in the
business of selling rides to customers and that their drivers are employees under Dynamex and
AB 5. By misclassifying drivers as independent contractors, thus depriving them of the benefit
of minimum wages, overtime pay, reimbursement for business expenses, workers’ compensation,
paid sick leave, disability insurance, and paid family leave, the People allege, defendants evade
California's workplace standards and safeguards and commit unfair business practices. The
complaint asserts causes of action for injunctive relief, restitution, and penalties for violations of
Business and Professions Code section 17200 and injunctive relief for violations of AB 5.


Shortly after filing their complaint, on June 25, 2020, the People moved for a preliminary
injunction enjoining defendants from continuing this practice, and prevailed. Granting the People's
motion, the trial court restrained Lyft and Uber, during the pendency of this action, from
“classifying their Drivers as independent contractors in violation of [AB 5],” and from “violating
any provisions of the Labor Code, the Unemployment Insurance Code, and the wage orders of the
Industrial Welfare Commission with regard to their Drivers.” The court concluded the People had
shown “a reasonable probability (indeed, an overwhelming likelihood)” of prevailing on the merits
of their claim that Uber and Lyft were misclassifying their drivers as independent contractors in
violation of AB 5; that substantial public harm would result **303  in the absence of an injunction;
and that the harm to *282  defendants from erroneous entry of the injunction would not be grave
or irreparable and would not outweigh the harm to drivers, businesses, and the general public in
the absence of an injunction.


The trial court issued its injunctive order on August 10, 2020, staying it for ten days to allow
defendants to seek appellate relief. Defendants appealed and petitioned this court for a writ of
supersedeas. On August 20, 2020, we granted the petition and stayed the order during the pendency
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of this appeal subject to certain conditions, including an expedited briefing schedule, to which
defendants agreed. 15


15 The August 20 order reads in part as follows:
“The petitions are granted and the preliminary injunction is stayed pending resolution of Lyft
and Uber's appeals, subject to the condition that, by 5:00 p.m. on August 25, 2020, Lyft and
Uber shall both file written consents to the expedited procedures specified herein. If Lyft
and Uber do not both file such written consents, the stay shall expire at 5:00 p.m. on August
25, 2020. The procedures are as follows:
“1. Lyft's and Uber's appeals shall be consolidated ....
“2. Lyft and Uber shall proceed with an appendix in lieu of a clerk's transcript on appeal ....
“3. Briefing shall proceed on ... [a specified expedited] schedule .... Absent unforeseen
extraordinary circumstances, there shall be no extensions. Oral argument shall be scheduled
for October 13, 2020.
“4. On or before September 4, 2020, each defendant shall submit a sworn statement from its
chief executive officer confirming that it has developed implementation plans under which,
if this court affirms the preliminary injunction and Proposition 22 on the November 2020
ballot fails to pass, the company will be prepared to comply with the preliminary injunction
within no more than 30 days after issuance of the remittitur in the appeal.
“5. Should Lyft or Uber fail to comply with these procedures, the People may apply to this
court to vacate this stay.


“Unless otherwise ordered, the stay will dissolve upon issuance of the
remittitur in the appeal. (Cal. Rules of Court, rule 8.272.)”


Both defendants consented to the conditions, and their chief executive officers have
submitted declarations as required by paragraph 4 of the order.


II. DISCUSSION


A. Legal Standards for Preliminary Injunction
[1]  [2]  [3]  [4] The decision whether to issue a preliminary injunction lies in the sound discretion
of the trial court, which we do not disturb absent an abuse of discretion. (Hunt v. Superior
Court (1999) 21 Cal.4th 984, 999, 90 Cal.Rptr.2d 236, 987 P.2d 705 (Hunt); City of Corona v.
AMG Outdoor Advertising, Inc. (2016) 244 Cal.App.4th 291, 298, 197 Cal.Rptr.3d 563 (City of
Corona).) On appeal we do not weigh conflicting evidence, but defer to the trial court's factual
findings if they are supported by substantial evidence. (City of Corona, at pp. 298–299, 197
Cal.Rptr.3d 563.) To the extent the trial court's ruling rests on a legal issue, we review it de novo. (
*283  Huong Que, Inc. v. Luu (2007) 150 Cal.App.4th 400, 408, 58 Cal.Rptr.3d 527.) The burden is
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on the party challenging the injunction to make a clear showing the trial court abused its discretion.
(IT Corp. v. County of Imperial (1983) 35 Cal.3d 63, 69, 196 Cal.Rptr. 715, 672 P.2d 121 (IT
Corp.).)


[5]  [6] The trial court's order on a request for a preliminary injunction “reflects nothing more
than the superior court's evaluation of the controversy on the record before it at the time of its
ruling; it is not an adjudication of the ultimate merits of the dispute.” (People ex rel. Gallo v. Acuna
(1997) 14 Cal.4th 1090, 1109, 60 Cal.Rptr.2d 277, 929 P.2d 596 (Gallo); accord, **304  Yee v.
American National Ins. Co. (2015) 235 Cal.App.4th 453, 457–458, 185 Cal.Rptr.3d 363.) The
preliminary injunction is intended to “preserv[e] ... the status quo until a final determination of
the merits of the action.” (Continental Baking Co. v. Katz (1968) 68 Cal.2d 512, 528, 67 Cal.Rptr.
761, 439 P.2d 889.)


[7]  [8] In general, when considering a request for a preliminary injunction, the trial court weighs
two interrelated factors. The first is the likelihood the party seeking relief will prevail on the merits,
and the second is the relative interim harm to the parties if the preliminary injunction is granted or
denied. (Butt, supra, 4 Cal.4th at pp. 677–678, 15 Cal.Rptr.2d 480, 842 P.2d 1240; Hunt, supra, 21
Cal.4th at p. 999, 90 Cal.Rptr.2d 236, 987 P.2d 705; IT Corp., supra, 35 Cal.3d at pp. 69–70, 196
Cal.Rptr. 715, 672 P.2d 121.) The goal is to minimize the harm that an erroneous interim decision
would cause. (IT Corp., at p. 73, 196 Cal.Rptr. 715, 672 P.2d 121.)


IT Corp. established a variation of this standard where a legislative enactment—there, a zoning
ordinance—specifically provides for injunctive relief. (IT Corp., supra, 35 Cal.3d at pp. 66, 72–
73, 196 Cal.Rptr. 715, 672 P.2d 121.) The IT Corp. standard is highly pertinent here because
AB 5 specifically authorizes the Attorney General or a city attorney or prosecutor to bring “an
action for injunctive relief to prevent the continued misclassification of employees as independent
contractors.” (§ 2786; see former § 2750.3, subd. (j).)


The injunction at issue in IT Corp. restrained a company from disposing of unauthorized wastes
at a particular site, in violation of a zoning ordinance that specifically authorized injunctive relief.
(IT Corp., supra, 35 Cal.3d at pp. 68–69, 196 Cal.Rptr. 715, 672 P.2d 121.) In affirming the
injunction, our high court concluded that the traditional balancing test should be adapted in such a
circumstance. (Id. at p. 72, 196 Cal.Rptr. 715, 672 P.2d 121.) The appropriate standard, the court
explained, is as follows: “Where a governmental entity seeking to enjoin the alleged violation
of an ordinance which specifically provides for injunctive relief establishes that it is reasonably
probable it will prevail on the merits, a rebuttable presumption arises that the potential harm to
the public outweighs the potential harm to the defendant. If the defendant shows that it would
suffer grave or irreparable harm from the issuance of the preliminary injunction, the court must
then *284  examine the relative actual harms to the parties.” (Id. at p. 72, 196 Cal.Rptr. 715,
672 P.2d 121 fn.omitted; see Water Replenishment Dist. of Southern California v. City of Cerritos
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(2013) 220 Cal.App.4th 1450, 1464, 163 Cal.Rptr.3d 754 [since city did not establish it would
suffer grave or irreparable harm from injunction, no need to weigh relative harms].) In carrying
out this weighing, “an injunction should issue only if—after consideration of both (1) the degree of
certainty of the outcome on the merits, and (2) the consequences to each of the parties of granting
or denying interim relief—the trial court concludes that an injunction is proper.” (IT Corp., at p.
72, 196 Cal.Rptr. 715, 672 P.2d 121.)


Defendants argue the rule of IT Corp. is limited to prohibitory injunctions, and that it is inapplicable
here because the injunction is mandatory, that is, it requires them to perform affirmative acts (such
as changing their contractual relationship with their drivers or ceasing operations in California)
that will change the status quo. They rely upon long-established case law holding that preliminary
mandatory relief is restricted to “ ‘extreme’ ” cases in which “ ‘the right thereto is clearly
established ....’ ” (Board of Supervisors v. McMahon (1990) 219 Cal.App.3d 286, 295, 268
Cal.Rptr. 219, quoting **305  Hagen v. Beth (1897) 118 Cal. 330, 331, 50 P. 425; accord,
Integrated Dynamic Solutions, Inc. v. VitaVet Labs, Inc. (2016) 6 Cal.App.5th 1178, 1184, 211
Cal.Rptr.3d 873.)


The trial court rejected this argument, concluding first, that an injunction that restrains a continued
violation of state law is prohibitory in nature (see People ex rel. Brown v. iMergent, Inc. (2009)
170 Cal.App.4th 333, 342, 87 Cal.Rptr.3d 844 [prohibition on continued violation of consumer
protection laws]), and second, that the IT Corp. framework applies even where the injunction
authorized by statute is mandatory. The parties continue to debate vigorously whether the
injunction issued here is prohibitory because it merely restrains defendants from further violations
of state law, or is mandatory because it requires defendants to take affirmative actions that will
change the status quo in order to comply with the injunction.


While the question whether the injunction is mandatory or prohibitory is complicated and not free
from doubt on this record, we conclude it is ultimately academic here. 16  Nothing in IT Corp.
suggests its framework is limited to prohibitory injunctions. While there may be tension, there
is no *285  necessary conflict between applying this framework and recognizing the heightened
scrutiny given to mandatory injunctions. (People ex rel. Herrera v. Stender (2012) 212 Cal.App.4th
614, 630, 152 Cal.Rptr.3d 16 (Stender).) The People argue that any affirmative steps defendants
must take to comply with the injunction are simply a matter of business choice in determining the
proper way to bring themselves into compliance with law, while defendants claim that the pressure
of the injunction, of necessity, will force a restructuring of their businesses. We need not pick sides
in that debate. The burdens of coming into compliance may be—and shall be—taken into account
under the IT Corp. framework in determining whether defendants face grave or irreparable harm,
and if so, in the weighing of relative harms.
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16 Professor John Leubsdorf, in an influential law review article on preliminary injunctions,
cited on a different point by our Supreme Court in IT Corp., supra, 35 Cal.3d at p. 73,
196 Cal.Rptr. 715, 672 P.2d 121, traces the historical roots of what he describes as a
judicial aversion to interim mandatory injunctions and observes that “[o]ne might see” in
this reluctance to grant such relief “a tendency to protect large businesses from judicial
interference” because it allows these “[d]efendants [to] ... argue that their activities ha[ve]
become part of the status quo and that their profitability weighed against disruptive interim
relief.” (Leubsdorf, The Standard for Preliminary Injunctions (1978) 91 Harv. L. Rev. 525,
535, fn. 66.)


We are guided by City of Corona, supra, 244 Cal.App.4th 291, 197 Cal.Rptr.3d 563. The trial
court there entered a preliminary injunction ordering the defendants to remove a billboard installed
without a permit, pursuant to an ordinance that allowed abatement actions. (Id. at pp. 294, 296–
297, 197 Cal.Rptr.3d 563.) In reviewing the order, the appellate court acknowledged both the rule
that a preliminary injunction that “mandates an affirmative act that changes the status quo ... is
scrutinized even more closely on appeal” and is granted only if the right is clearly established (id. at
p. 299, 197 Cal.Rptr.3d 563, citing Stender, supra, 212 Cal.App.4th at p. 630, 152 Cal.Rptr.3d 16),
and the rule that “a more deferential standard of review applies when the government is seeking
to enjoin the violation of an ordinance” (City of Corona, at p. 299, 197 Cal.Rptr.3d 563, citing IT
Corp., supra, 35 Cal.3d at pp. 69–71, 73, 196 Cal.Rptr. 715, 672 P.2d 121, and City of Claremont
v. Kruse (2009) 177 Cal.App.4th 1153, 1166, 100 Cal.Rptr.3d 1 (Kruse)).


**306  Also instructive is People ex rel. Feuer v. FXS Management, Inc. (2016) 2 Cal.App.5th
1154, 206 Cal.Rptr.3d 819. An injunction there barred the defendants from operating a marijuana
business or collective that was illegal under a city ordinance. (Id. at pp. 1157–1158, 206 Cal.Rptr.3d
819.) Without discussing whether the injunction was mandatory or prohibitory, the appellate court
applied the IT Corp. standard, presuming the existence of public harm because, in enacting a
provision proscribing the activity at issue, the legislative body “ ‘already determined that such
activity is contrary to the public interest.’ ” (Id. at p. 1162, 206 Cal.Rptr.3d 819.)


Defendants urge us to reject the IT Corp. standard, citing Stender, which considered an injunction
requiring a lawyer and law firm to provide notice to clients that another lawyer from the firm had
resigned with disciplinary charges pending, and to follow specified procedures in so doing (such
as providing two copies of the notice within 30 days with a self-addressed stamped envelope,
retaining returned copies of the notice, and including translations into three languages). (Stender,
supra, 212 Cal.App.4th at pp. 619, 628–629, 152 Cal.Rptr.3d 16.) The injunction was issued
pursuant to Business and Professions Code sections 17203 and 17204, which authorize injunctive
relief *286  for unfair competition, based in part on violations of sections 6180 and 6180.1 of the
same code, which require notice to clients in such a circumstance. (Stender, at pp. 621–622, 627,
152 Cal.Rptr.3d 16.) In affirming the injunction, the court explained that a preliminary injunction
that mandates an affirmative act or changes the status quo is scrutinized “ ‘ “even more closely” ’
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” for abuse of discretion, and is subject to stricter review on appeal. (Id. at p. 630, 152 Cal.Rptr.3d
16.) The court did not apply, or even discuss, the IT Corp. framework for analyzing an alleged
violation of an enactment that specifically authorizes injunctive relief. Stender does not persuade
us that IT Corp. is inapplicable here. First, a case is not authority for a proposition it does not
consider. (People v. Ault (2004) 33 Cal.4th 1250, 1268, fn. 10, 17 Cal.Rptr.3d 302, 95 P.3d 523.)
In any case, the injunction in Stender required the defendants to carry out specific acts that went
beyond the statutory notice requirements and beyond a mandate to cease violating the law.


Here, as the trial court noted, AB 5 expressly authorizes injunctive relief to prevent
misclassification of employees. (§ 2786.) Given this specific provision for injunctive relief, we
believe it appropriate to apply the IT Corp. framework, which is premised on a recognition that,
where the Legislature has specifically provided for injunctive relief, it has already determined that
a violation of the statute will cause “significant public harm” and that “injunctive relief may be
the most appropriate way to protect against that harm.” (IT Corp., supra, 35 Cal.3d at p. 70, 196
Cal.Rptr. 715, 672 P.2d 121.)


We therefore proceed to the first step of the IT Corp. analysis, which asks whether plaintiff has
shown a reasonable probability it will prevail on the merits. (IT Corp., supra, 35 Cal.3d at p. 72,
196 Cal.Rptr. 715, 672 P.2d 121.)


B. Reasonable Probability of Prevailing on the Merits
The crux of this lawsuit is whether, under the ABC test as adopted in Dynamex and codified in
section 2775, ride-hailing drivers for Uber and Lyft are employees or independent contractors.
This is a question of first impression in California.


1. The ABC Test and the “Hiring Entity” Issue


Section 2775 establishes a presumption that one who “provid[es] labor or services **307  for
remuneration” is an employee. (§ 2775, subd. (b)(1).) This presumption may be rebutted if “the
hiring entity” demonstrates that all three “ABC” conditions are satisfied. (§ 2775, subd. (b)(1)(A)–
(C); Dynamex, supra, 4 Cal.5th at pp. 950–951, fn. 20, 956–958, 232 Cal.Rptr.3d 1, 416 P.3d 1.)


[9] As the California Supreme Court explained in Dynamex, the ABC test has been adopted by
various jurisdictions. ( *287  Dynamex, supra, 4 Cal.5th at pp. 955–956 & fn. 23, 232 Cal.Rptr.3d
1, 416 P.3d 1, citing Mass. Gen. Laws, ch. 149, § 148B; Del. Code Ann., tit. 19, §§ 3501(a)(7),
3503(c); N.J. Stat. Ann., § 43.21-19(i)(6)(A)–(C).) The question in Dynamex was whether workers
should be treated as employees or as independent contractors for purposes of California wage
orders. (Dynamex, at pp. 913–914, 232 Cal.Rptr.3d 1, 416 P.3d 1.) After reviewing prior decisions,
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both in this state and in other jurisdictions, the court adopted a version of the ABC test that tracked
that of Massachusetts. (Id. at p. 956, fn. 23, 232 Cal.Rptr.3d 1, 416 P.3d 1.) This test places the
burden on “the hiring entity to establish that the worker is an independent contractor who was
not intended to be included within the wage order's coverage,” and to do so by meeting all three
factors in the ABC test. (Id. at p. 957, 232 Cal.Rptr.3d 1, 416 P.3d 1.)


Uber and Lyft argue the threshold question in an ABC analysis is whether they are “hiring entities.”
Only if they are, they argue, does the court move on to consider whether the three ABC test
factors are satisfied. They frame the “hiring entity” issue in this manner because, fundamentally,
the case they make here rests on the theory that the drivers do not render services to them; rather,
drivers are their customers, who render services to defendants’ other customers, the riders, using
the two-sided platforms defendants developed. Pre-Dynamex out-of-state cases applying the ABC
test describe a slightly different threshold inquiry: whether the worker “provided services” to the
putative employer. Gallagher v. Cerebral Palsy of Massachusetts, Inc. (2017) 92 Mass.App.Ct.
207, 86 N.E.3d 496, 499 (Gallagher), for instance, describes a “two-step inquiry”: first, whether
the worker provided services to the putative employer and second, the three-part test allowing the
putative employer to rebut the presumption of employment by proving the person worked as an
independent contractor. (See also Sebago v. Boston Cab Dispatch, Inc. (2015) 471 Mass. 321, 28
N.E.3d 1139, 1147 (Sebago) [“The threshold question is whether the plaintiffs provided services
to the defendants”].)


[10] We reject defendants’ invitation to import a threshold “hiring entity” inquiry into section
2775 by judicial construction. Drawing on the Massachusetts cases, they argue that the trial court
committed legal error by applying the ABC test without first determining that they are “hiring
entities” and therefore subject to section 2775. As the People point out in their respondent's brief,
however, the premise that Dynamex is limited by Massachusetts case law is mistaken. The Supreme
Court went to great lengths to explain why the ABC test it adopted for purposes of California
law derives from the suffer or permit to work definition embedded in the wage orders it was
construing. As codified in section 2775, we think the phrase “hiring entity,” tracking the language
of the Dynamex opinion, is intended to be expansive for reasons specific to California wage and
hour laws and the longstanding social safety net objectives of those laws in this state.


*288  But even aside from defendants’ reliance on unpersuasive out-of-state authority, we reject
their “hiring entity” argument on the merits because it rests on a false dichotomy. **308  In
defendants’ proffered mode of “hiring entity” analysis, we must first decide whether drivers’
services are rendered to riders, or to them, before applying the remainder of the ABC test. That, in
our view, presents an artificial choice. What the argument masks is that drivers’ services may be
rendered both to the hirer and to a third party, benefitting each one. In Dynamex itself, for example,
the delivery services that drivers performed could have been characterized as having been carried
out for the benefit of both the corporate dispatcher, Dynamex, and the shippers and recipients of
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packages. There was no suggestion in that case of the need to address who received the drivers’
services before applying the ABC test. Nor is there any such need for ride-share drivers.


Reading the term “hiring entity” in context, we think the phrase is used in Dynamex and in section
2775 for its neutrality, so that it covers both employment status and independent contractor status,
and thus does not presuppose an answer one way or another. This construction contrasts with
defendants’ insistence that the term “hiring entity” has talismanic significance as a threshold
indicator of employment status. We note, further, that although we are construing California law
as codified by AB 5 rather than applying the imported law of Massachusetts, we see no necessary
inconsistency between this reading of the term and the Massachusetts cases cited by defendants,
which ask at the outset whether a person rendered services to another, either as an employee or
as an independent contractor. (Gallagher, supra, 86 N.E.3d at p. 499; Sebago, supra, 28 N.E.3d
at p. 1147.) While the nature of the “hiring entity” is always central to the statutory analysis, that
question in this case collapses into prong B of the ABC test, which looks to whether the drivers’
work is “outside the usual course” of defendants’ businesses. (§ 2775, subd. (b)(1)(B).) 17


17 The “hiring entity” status of a putative employer in a misclassification case may also be
relevant to the inquiry under prong A, but since the trial court completed its analysis with
prong B, and we conclude it was correct in doing so, we stop there as well. See Section
II.B.2. post.


Most fundamentally, to make the determination of whether the party acquiring a worker's service
is a “hiring entity” an additional step in the ABC test—an analytical move that, in effect, creates a
step zero and pretermits further analysis unless answered in the affirmative—is inconsistent with
the holding in Dynamex: As our Supreme Court carefully delineated in that case, there are three
steps to the ABC test, these steps may be considered in any order, and the analysis is at an end if the
putative employer fails at any step. (Dynamex, supra, 4 Cal.5th at pp. 956–963, 232 Cal.Rptr.3d 1,
416 P.3d 1.) This is what makes the ABC test a streamlined analysis readily amenable to application
as a matter of law, *289  distinguishing it in most circumstances from the more elaborate Borello
test. It is also what makes the ABC test a powerful enforcement tool, consistent with the spirit of
the suffer or permit to work definition, especially where, as here, the government is the enforcer.


Joined by a number of their supporting amici, defendants contend that, without an inquiry at the
outset into whether they are “hiring entities,” there is the potential that the ABC test may be
invoked and employment status will be found in myriad situations involving online marketplaces
and routine commercial transactions. We view the handwringing over this prospect as overdrawn.
Defendants are correct that there is a threshold test designed to prevent wholly inappropriate
application of **309  the ABC test, but it is not whether the putative employer is a “hiring entity.”
The Legislature explicitly exempted numerous business sectors, professions, and commercial
relationships from the scope of section 2775 (see ante, p. 299, fn. 5)—notably not including ride-
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sharing—and further recognized that there will be circumstances in which the ABC test “cannot
be applied to a particular context based on grounds other than” one of the express statutory
exemptions in the statutory scheme, thus triggering application of the Borello test instead of the
more streamlined ABC test to determine employment status. (§ 2775, subd. (b)(3).) Defendants
do not rely on a statutory exemption here. Nor have they invoked section 2775, subdivision (b)(3)
on the ground that the ABC test cannot be applied in this “particular context.”


2. Application of the ABC Test


a. Uber's Showing


Uber and Lyft both submitted expert and other evidence they contend show they provide services
to the drivers, rather than employing them. Uber describes its Rides platform as a method for riders
to connect with available drivers through its multi-sided platforms. Its “proprietary algorithm takes
the inputs from riders and drivers, and uses that information to suggest optimum matches based on
proximity,” after which Uber provides information to both driver and rider about how they have
been rated on past rides, using its “bilateral rating system.”


One of Uber's expert witnesses, Dr. Terrence W. August, a business school professor whose
expertise includes economic modeling, the economics of information systems, and operations
management, described multi-sided platforms as “a type of business that facilitates transactions
between two or more different groups such as purchasers and sellers,” who would not be able to
find each other easily otherwise. Such platforms commonly provide services such as “ ‘[m]atching’
market participants on one side of the market to *290  participants on the other side of the market
in order to facilitate a transaction,” payment processing, collecting and processing information to
support successful matching, providing sellers and purchasers with suggestions and information on
pricing, and “[c]ommunicating and verifying the quality of market participants in order to facilitate
more and better transactions.” Dr. August opined that Uber's Rides platform is a two-sided market
app that provides services in a fashion similar to other multi-sided platforms by matching drivers
and riders, and that both riders and drivers “are customers of—rather than employees working on
behalf of—the platform.”


Dr. August also explained that businesses that provide two-sided market apps are compensated by
charging the seller and/or the purchaser, charging subscription fees, charging fixed fees per listing
or sale, charging percentage fees, or a combination of those methods, and that Uber's manner of
charging riders and drivers is consistent with these approaches. The more users on one side of
the platform—i.e., drivers or riders—the greater the value to the users on the other side of the
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platform. Other examples of two-sided market apps are StubHub, eBay, Angie's List, EnergySage,
and Teledoc.


Another expert, Dr. Justin McCrary, a law professor and economist with expertise in economic
modeling and econometric and statistical methods, opined that Uber's matching service “is
supported by advanced technology and technical employees,” and that Uber has “several
distinguishing features that improve market efficiency and benefit both passengers and drivers”:
there is a “relatively quick and easy enrollment process”; drivers may **310  choose their own
schedule and locations; drivers may simultaneously use other platforms’ apps to find leads;
and Uber uses advanced technology to match driver supply with passenger demand efficiently.
Dr. McCrary characterized Uber as a “network company” that “connects independent service
providers and consumers, where the independent service provider is hired by the consumer to
provide a one-time service.” He noted that many Uber drivers value having control over their own
schedules, and pointed to evidence that more than half of Uber's drivers work 12 hours or fewer
per week, and less than 20 percent work more than 30 hours a week; that drivers’ schedules vary
considerably from week to week; and that many drivers for Uber and other networks engage in
other types of work as well, including “traditional employment” or logging into more than one
app (such as Uber and Lyft) at once.


b. Lyft's Showing


Lyft's Director of Data Science explained that its predecessor company, Zimride, began as an
electronic message board for students to arrange carpools home from college. Lyft's current
platform was launched in 2012, and “allows users to arrange shorter distance rides on a peer-to-
peer basis on *291  demand.” Lyft's business, he explained, is “operating the software tools and
a platform that connects riders and drivers.”


Lyft sees its drivers as users of its platform, and takes the position it does not receive services from
them. Rather, it allows drivers to use their “spare time and unused seat capacity” to earn extra
money. Lyft does not assign schedules or coverage areas, and drivers may switch between Lyft and
any other platforms, including Uber. The value of the platform to users on one side of the platform
—drivers or riders—increases as more users are added on the other side.


Lyft's technology matches drivers and riders by taking into account various factors, including
distance between driver and rider, and it reduces the effort riders and drivers need to connect with
each other. Drivers receive incentives to log in at times or places with higher demand, and riders
may receive price discounts when the supply of drivers outstrips demand. Lyft offers payment-
processing services that “reduce friction” between drivers and riders by requiring riders to have a
payment method associated with their account and processing payments to drivers.







People v. Uber Technologies, Inc., 56 Cal.App.5th 266 (2020)
270 Cal.Rptr.3d 290, 171 Lab.Cas. P 62,082, 20 Cal. Daily Op. Serv. 10,962...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 28


Dr. Catherine Tucker, a business school professor who specializes in the economics of digital
technology, testified on behalf of Lyft that a multi-sided platform acts as “a matchmaker or
intermediary for distinct groups of users who wish to interact in some way” and that participants
are users, not employees, of the platform. Lyft's business involves attracting groups of users to
the platform and ensuring their interactions are positive. Lyft offers incentives to both riders and
drivers, and the “symmetry” with which it treats both drivers and riders is inconsistent with an
employment relationship with drivers.


Dr. Tucker also testified that a flexible schedule is important to 91 percent of the drivers who use
Lyft's platform, and that most drive only in “short bursts,” with more than half of driving sessions
lasting less than an hour and 84 percent less than three hours. Drivers earned more than $20 per hour
on average in 2019 after taking into account the cost of fuel, maintenance, and depreciation per
mile, and they would rarely have qualified for sick leave or overtime pay if they were employees.


c. Analysis


[11] To prevail on their claim that the drivers are not their employees, defendants **311  must
establish that all three ABC factors apply. (Dynamex, supra, 4 Cal.5th at p. 963, 232 Cal.Rptr.3d
1, 416 P.3d 1.) The trial court addressed only the second of these factors, that is, whether “[t]he
person performs work that is outside the usual course *292  of the hiring entity's business” (§
2775, subd. (b)(1)(B)), and concluded that the record before it showed defendants were in the
business of transporting passengers for compensation.


[12] Our high court has explained this factor, prong B of the ABC test, as follows: “Workers whose
roles are most clearly comparable to those of employees include individuals whose services are
provided within the usual course of the business of the entity for which the work is performed
and thus who would ordinarily be viewed by others as working in the hiring entity's business and
not as working, instead, in the worker's own independent business.” (Dynamex, supra, 4 Cal.5th
at p. 959, 232 Cal.Rptr.3d 1, 416 P.3d 1.) Thus, for example, an outside plumber repairing a leak
in a retail store is not part of the store's usual course of business, but a cake decorator regularly
hired by a bakery to work on custom-designed cakes would be part of the bakery's business. (Id. at
pp. 959–960, 232 Cal.Rptr.3d 1, 416 P.3d 1.) Although we need not conclude that Uber and Lyft's
position that they are not in the transportation business is frivolous, we find no abuse of discretion
in the trial court's conclusion that the People have shown a probability of prevailing on the merits
based on prong B. In light of the overlap between the questions of (1) whether the drivers render
services to defendants, and (2) the scope of defendants’ businesses, we look to cases considering
both issues to assist us.
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A number of cases have considered contentions that ride-sharing companies such as Lyft and
Uber are in the business solely of creating technological platforms, not of transporting passengers,
and have dismissed them out of hand. In 2015—before our high court adopted the ABC test
in Dynamex—the Northern District of California addressed whether Lyft should have paid the
plaintiffs, former drivers, as employees rather than as independent contractors. (Cotter v. Lyft,
Inc. (N.D.Cal. 2015) 60 F.Supp.3d 1067, 1070.) Lyft argued as a threshold matter that the drivers
performed services not for Lyft but for the riders, while Lyft merely furnished the platform that
allowed riders and drivers to connect. (Id. at p. 1078.) The court concluded, “[T]hat is obviously
wrong. Lyft concerns itself with far more than simply connecting random users of its platform. It
markets itself to customers as an on-demand ride service, and it actively seeks out those customers.
[Citation.] It gives drivers detailed instructions about how to conduct themselves. Notably, Lyft's
own drivers’ guide and FAQs state that drivers are ‘driving for Lyft.’ [Citation.] Therefore, the
argument that Lyft is merely a platform, and that drivers perform no service for Lyft, is not a
serious one.” (Ibid.; see also Rogers v. Lyft, Inc. (N.D.Cal. 2020) 452 F.Supp.3d 904, 911 [under
AB 5, “Lyft drivers provide services that are squarely within the usual course of the company's
business, and Lyft's argument to the contrary is frivolous”].) Similarly, the court in Cunningham
v. Lyft, Inc. (D.Mass. 2020), 2020 WL 2616302, 2020 U.S.Dist. Lexis 90333 (Cunningham),
considering a request for a preliminary injunction enjoining Lyft from *293  misclassifying its
drivers as independent contractors, found the plaintiff drivers had shown a “substantial likelihood
of success on the merits that, despite Lyft's careful self-labeling, the realities of Lyft's business
—where riders pay Lyft for rides—encompasses the transportation of riders.” (Id., at pp. *2–
*3, *10, 2020 U.S.Dist. Lexis 90333 at pp. *2–*3, *28–*29.) The court went on to reject Lyft's
**312  argument that drivers received a service from them, rather than providing one to them, and
that its business was only connecting riders and drivers, noting, “Lyft ignores that the drivers are
‘provid[ing] transportation services to riders,’ and that service ... is the service for which Lyft is
being paid by riders.” (Id. at p. *10, 2020 U.S.Dist. Lexis 90333 at pp. *29–*30.)


Uber has been similarly unsuccessful in making its pitch to the courts. In 2015, the Northern
District of California rejected Uber's argument that it was not a transportation company but a
technology company, concluding this was “an unduly narrow frame,” and that “Uber does not
simply sell software; it sells rides.” (O'Connor v. Uber Technologies, Inc. (N.D.Cal. 2015) 82
F.Supp.3d 1133, 1141.) The court went on, “Even more fundamentally, it is obvious drivers
perform a service for Uber because Uber simply would not be a viable business entity without its
drivers. [Citations.] Uber's revenues do not depend on the distribution of its software, but on the
generation of rides by its drivers.” (Id. at p. 1142, fn.omitted.) The court noted that Uber billed
its riders directly for the entire amount of the fare charged—in which drivers had no input—then
paid the driver 80 percent of the fare. “Put simply, ... Uber only makes money if its drivers actually
transport passengers.” (Ibid.; see also Crawford v. Uber Technologies, Inc. (N.D.Cal. 2018) 2018
WL 1116725, *3–*4, 2018 U.S.Dist. Lexis 33778, *11–*13 [concluding plaintiffs had “plausibly
alleged that Uber is ‘primarily engaged in the business of transporting people,’ ” and noting, “[t]o
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say that Uber merely facilitates connections between ‘both sides of the two-sided ridesharing
market’ obscures the fact that Uber arguably created a market for this type of transportation”];
Namisnak v. Uber Technologies, Inc. (N.D.Cal. 2020) 444 F.Supp.3d 1136, 1143 [“Uber's claim
that it is ‘not a transportation company’ strains credulity, given the company advertises itself as a
‘transportation system’ ”].) These authorities suggest the trial court did not abuse its discretion in
finding plaintiff had met its burden to show a reasonable probability of success on the merits.


Cases considering other companies involved in transporting passengers also provide useful
insights. In this state, the court in Yellow Cab Cooperative, Inc. v. Workers’ Comp. Appeals Bd.
(1991) 226 Cal.App.3d 1288, 277 Cal.Rptr. 434 (Yellow Cab), considered whether an injured taxi
driver was an employee of the company, Yellow Cab Cooperative (Yellow), that leased a cab to
him, for purposes of a claim for workers’ compensation. (Id. at p. 1291, 277 Cal.Rptr. 434.) The
agreement between the driver and Yellow designated him as a lessee; he leased the cab for 10-
hour shifts and paid a flat rate per shift, while *294  Yellow provided telephone call service,
radio service, and repair and maintenance service. (Id. at pp. 1291–1292, 277 Cal.Rptr. 434.) The
Workers’ Compensation Appeals Board concluded the driver was an employee, and the appellate
court upheld the order. (Id. at p. 1291, 277 Cal.Rptr. 434.) In doing so, it rejected Yellow's position
that the driver was not rendering a service to it when he was injured, stating, “Contrary to Yellow's
portrayal here, the essence of its enterprise was not merely leasing vehicles. It did not simply
collect rent, but cultivated the passenger market by soliciting riders, processing requests for service
through a dispatching system, distinctively painting and marking the cabs, and concerning itself
with various matters unrelated to the lessor-lessee relationship,” such as instructing drivers in
service and courtesy, keeping the cabs clean, going on calls they were sent on, and being courteous
and helpful to the public. ( **313  Id. at p. 1293, 277 Cal.Rptr. 434.) Yellow's enterprise, the
court ruled, “consists of operating a fleet of cabs for public carriage. [Citations.] The drivers, as
active instruments of that enterprise, provide an indispensable ‘service’ to Yellow; the enterprise
could no more survive without them than it could without working cabs.” (Id. at pp. 1293–1294,
277 Cal.Rptr. 434; accord, Linton v. Desoto Cab Co., Inc. (2017) 15 Cal.App.5th 1208, 1221, 223
Cal.Rptr.3d 761 (Linton).)


We recognize that defendants’ business models are different from that traditionally associated with
employment, particularly with regard to drivers’ freedom to work as many or as few hours as they
wish, when and where they choose, and their ability to work on multiple apps at the same time. But
some of the features of the delivery-driver model at issue in Dynamex are present here as well. Strip
away the use of the internet as a mode of communication with drivers, and this case bears many
similarities to that one. The dispositive issue there was not whether the defendant and its drivers
followed what might be viewed as a traditional employment model, who may be said to receive the
drivers’ services, or how payment was structured, but whether the mode in which the drivers were
utilized met the elements of the ABC test. So too in this case. There is considerable evidence that
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the ride-share drivers involved here meet this test, despite the changes in the traditional workplace
enabled by modern technology.


Most pertinent is the following. Uber and Lyft both solicit riders. (See Yellow Cab, supra, 226
Cal.App.3d at p. 1293, 277 Cal.Rptr. 434.) They screen drivers and set standards for vehicles that
can be used. Defendants track and collect information on drivers when they are using the apps, and
they may use negative ratings to deactivate drivers. Riders request rides and pay for them through
defendants’ apps, and the drivers’ portions are then remitted to them, either through a payment
processing service or a dedicated bank account. (Ibid.; compare AC&C Dogs, LLC v. New Jersey
Dept. of Labor (N.J.App.Div. 2000) 332 N.J.Super. 330, 753 A.2d 737, 738, 740 [individuals
who rented hot dog carts from company and paid rental charged based on number of hot dogs
sold not employees of cart company; remuneration flowed to company, not from it]; *295  see
also Sebago, supra, 28 N.E.3d at p. 1149 [taxicab drivers provided services to radio associations
where vouchers from associations’ corporate clients were submitted to drivers as payment, and
associations gave drivers amount equal to fare and tip minus a “ ‘processing’ fee”]; Koza v. New
Jersey Dept. of Labor (N.J.App.Div. 1998) 307 N.J.Super. 439, 704 A.2d 1310, 1312 [for ABC test
to apply, remuneration must flow from putative employer to alleged employee].) The remuneration
here may reasonably be seen as flowing from riders to defendants, then from defendants to drivers,
less any fee associated with the ride. With the possible exception of rides obtained using Uber's
Drive Pass subscriptions—which we discuss separately below—defendants’ revenues are directly
connected to the fees that riders pay for each ride. (Compare Parks Cab Co. v. Annunzio (1952)
412 Ill. 549, 107 N.E.2d 853, 854–855 [no employment relationship between taxicab drivers and
cab company from which they leased licenses for flat fee where, apart from tort liability, “the
company is not concerned with the operation of the cabs or the results of their operation” and it has
no control over operation of cabs]; accord, Metro East Cab Co. v. Doherty (1999) 302 Ill.App.3d
402, 235 Ill.Dec. 764, 705 N.E.2d 947, 952.)


[13] These facts amply support the conclusion that, whether or not drivers **314  purchase
a service from defendants, they perform services for them in the usual course of defendants’
businesses. Defendants’ businesses depend on riders paying for rides. The drivers provide the
services necessary for defendants’ businesses to prosper, riders pay for those services using
defendants’ app, and defendants then remit the drivers’ share to them, either through a bank
account in the case of Uber or a payment processing service in the case of Lyft. Arguing to the
contrary, defendants reprise the theme that, under the contracts they have with drivers, drivers do
not perform services for them but just the reverse—drivers are their customers. Not only is there
substantial evidence in the record supporting the trial court's rejection of that argument, but it was
correct to do so as a legal matter as well under the rule that the parties’ characterization of their
relationship is not dispositive because their “actions determine the relationship, not the labels they
use.” (Linton, supra, 15 Cal.App.5th at p. 1217, 223 Cal.Rptr.3d 761.)



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991026005&pubNum=0000226&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_226_1293&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1293

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991026005&pubNum=0000226&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_226_1293&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1293

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991026005&pubNum=0000226&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000393685&pubNum=0000162&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_162_738&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_738

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000393685&pubNum=0000162&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_162_738&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_738

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035821438&pubNum=0007902&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_7902_1149&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7902_1149

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998039961&pubNum=0000162&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_162_1312&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_1312

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998039961&pubNum=0000162&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_162_1312&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_1312

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1911102011&pubNum=0000578&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_578_854&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_854

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1911102011&pubNum=0000578&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_578_854&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_854

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999036915&pubNum=0000578&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_578_952&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_952

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999036915&pubNum=0000578&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_578_952&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_952

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042805556&pubNum=0007053&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_7053_1217&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_1217





People v. Uber Technologies, Inc., 56 Cal.App.5th 266 (2020)
270 Cal.Rptr.3d 290, 171 Lab.Cas. P 62,082, 20 Cal. Daily Op. Serv. 10,962...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 32


None of the cases relied upon by defendants persuades us otherwise. For instance, Lyft cites
Ruggiero v. American United Life Ins. Co. (D.Mass. 2015) 137 F.Supp.3d 104, to argue that it
provides matching services rather than transportation, but that case was persuasively distinguished
in Cunningham. The plaintiff in Ruggiero sold insurance policies for a company that he contended
was his employer because the sales were essential to its business. (Id. at p. 118.) Considering
the relationship between a defendant who manufactures and administers insurance policies, and a
plaintiff who offers the opportunity to buy those policies, the court explained: “Two categories can
be discerned from the case law: on the one hand, there are cases in which *296  the defendants
equip the plaintiffs with the tools, resources, and opportunity to sell or provide the defendants’
products, often earning a commission or percentage of the sales, and essentially franchising their
business; and on the other, there are cases in which the defendants merely give the plaintiffs a
license or a product and leave the plaintiffs to their own devices to make a profit from it.” (Id.
at p. 119.) On the facts before it, the court in Ruggiero found the plaintiff's services were “
‘merely incidental’ ” to the insurance company's business. (Id. at p. 122.) Considering drivers for
Lyft, the court in Cunningham noted that Lyft's proceeds were directly dependent on the drivers’
services, and concluded there was a “substantial likelihood that on the merits this case will fall in
[Ruggiero’s] first category” and that Lyft would thus be considered an employer. (Cunningham,
supra, 2020 WL 2616302 at pp. *10–*12, 2020 U.S.Dist. Lexis 90333 at pp. *30–*32.)


Defendants also draw our attention to a number of cases from other states in which brokers who
matched consumers and workers were not treated as the workers’ employers. (See, e.g., Trauma
Nurses, Inc. v. Bd. of Rev. (N.J.Super.Ct.App.Div. 1990) 242 N.J.Super. 135, 576 A.2d 285, 286,
290 [service supplying hospitals with temporary nurses]; State Dept. of Employment, Training &
Rehab., Employment Securities Div. v. Reliable Health Care Services Of South Nev., Inc. (1999)
115 Nev. 253, 983 P.2d 414, 418 [health care worker temporary placement agency; “providing
patient care and brokering workers are two distinct businesses”]; Q.D.-A., Inc. v. Ind. Dept. of
Workforce Development (Ind. 2019) 114 N.E.3d 840, 843, 847–848 [business connected drivers
with customers who needed too-large-to-tow vehicles driven to them]; but see O'Hare-Midway
Limousine Service, Inc. v. Baker (1992) 232 Ill.App.3d 108, 173 Ill.Dec. 171, 596 N.E.2d 795, 797–
798 [business of furnishing chauffeur services constituted employment **315  where limousine
drivers paid percentage of commission to company, establishing “financial interdependence, or a
direct financial stake with the limousine company”].) None of these cases involves the continual
coordination between worker and company at every stage of the work performed or the financial
interdependence that is present here.


The principal California case the defendants rely upon in support of the argument that their
business models meet the requisites of prong B is Curry v. Equilon Enterprises, LLC (2018) 23
Cal.App.5th 289, 233 Cal.Rptr.3d 295. The issue there was whether a manager at a service station
was employed by Shell Oil Products US (Shell) as well as by the service station operator. Shell
leased service stations to entities that operated the service stations; Shell owned the gasoline that



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037324611&pubNum=0007903&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051095349&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037324611&pubNum=0007903&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037324611&pubNum=0007903&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_7903_118&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_118

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037324611&pubNum=0007903&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_7903_119&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_119

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037324611&pubNum=0007903&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_7903_119&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_119

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037324611&pubNum=0007903&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037324611&pubNum=0007903&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_7903_122&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7903_122

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051095349&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037324611&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051095349&pubNum=0000999&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051095349&pubNum=0000999&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990107646&pubNum=0000162&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_162_286&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_286

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990107646&pubNum=0000162&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_162_286&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_286

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990107646&pubNum=0000162&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_162_286&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_286

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999201606&pubNum=0000661&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_661_418&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_418

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999201606&pubNum=0000661&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_661_418&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_418

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999201606&pubNum=0000661&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_661_418&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_661_418

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047380395&pubNum=0007902&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_7902_843&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7902_843

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047380395&pubNum=0007902&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_7902_843&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7902_843

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992124267&pubNum=0000578&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_578_797&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_797

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992124267&pubNum=0000578&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_578_797&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_797

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992124267&pubNum=0000578&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_578_797&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_797

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044615430&pubNum=0007047&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044615430&pubNum=0007047&originatingDoc=I4603c1a014cb11ebaf4a97db80ef4b04&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





People v. Uber Technologies, Inc., 56 Cal.App.5th 266 (2020)
270 Cal.Rptr.3d 290, 171 Lab.Cas. P 62,082, 20 Cal. Daily Op. Serv. 10,962...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 33


was sold and received all revenue from fuel sales; and the operators retained all profits from the
service stations’ convenience stores and carwash facilities. (Id. at pp. 292–293, 233 Cal.Rptr.3d
295.) The manager was hired by the service station operator. (Id. at p. 295, 233 Cal.Rptr.3d 295.)
Even assuming that Dynamex extended beyond the independent contractor context to the joint
employment *297  context at issue in Curry—a point it questioned—the appellate court concluded
there was no triable issue of fact as to prong B of the ABC test, whether the manager's work was part
of Shell's usual course of business. (Id. at pp. 314–315, 233 Cal.Rptr.3d 295.) The service station
operator, not Shell, was responsible for all aspects of the employment relationship, including hiring
and compensation, and controlled its employees’ daily work, and Shell did not acquiesce in the
manager's employment. (Id. at p. 311, 233 Cal.Rptr.3d 295.) The operator, not Shell, operated
the service stations. The court concluded that “Shell was not in the business of operating fueling
stations—it was in the business of owning real estate and fuel.” (Id. at pp. 307, 315, 233 Cal.Rptr.3d
295.) The case before us is readily distinguishable from Curry. This is not a situation in which a
putative joint employer leases facilities to a worker's direct employer and has no involvement in
the worker's employment or compensation. Rather, defendants’ usual course of business involves
the day-to-day task of matching riders and drivers each time a user requests a ride, arranging for
riders’ payments to be processed, and retaining a portion of the proceeds from each ride. Curry
does not assist defendants.


Based on the breadth of the term “hiring entity” as well as the conspicuous absence of an express
exemption for ride-sharing companies in the statutory scheme enacted by AB 5, we have little
doubt the Legislature contemplated that those who drive for Uber and Lyft would be treated as
employees under the ABC test. Indeed, as the trial court pointed out, Uber is currently—and so
far, unsuccessfully—challenging the constitutionality of the measure in federal court, arguing that
the legislation “irrationally targets gig economy companies and workers.” (Olson v. California
(C.D.Cal. Feb. 10, 2020, No. CV 19-10956-DMG (RAOxO)), 2020 WL 905572, *5–*6, 2020
U.S.Dist. Lexis 34710, *13–*14.) At oral argument, counsel for Uber confirmed that his client
does indeed take this view, though he was quick to add that the Legislature may have “targeted and
missed.” While one might quibble with the word “target” given the breadth of the AB 5 statutory
scheme, we appreciate the candor, because the legislative history does appear to show an awareness
that the misclassification issues AB 5 sought to address are prevalent not just in traditional “brick
and mortar” businesses, but in modern **316  technology-driven companies as well. 18


18 For example, one comment made by a member of the Assembly was that “[i]t is not the
intent of AB 5 to distinguish between ‘platform’ and ‘brick and mortar’ businesses. Both
types of business rely on individuals to perform work as part of the usual course of their
business.” (Letter from Assembly Member Lorena Gonzalez to E. Dotson Williams, Chief
Clerk of the Assembly (September 13, 2019).) Assemblymember Gonzalez sponsored AB 5.
One opponent of the measure argued to the Assembly Committee on Labor and Employment,
“[I]ndependent contractor status has fostered the growth of the so-called ‘gig’ economy,
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with companies like Uber and Lyft, which enables thousands of college students, active
duty military personnel and others to fill spare-time hours and generate income.” (Hearing
Report, Ass. Comm. on Labor and Employment (April 3, 2019), at p. 6.) Others, supporting
the bill, observed, “[A]n internet application, no matter how clever, cannot turn lead to
gold.” (Hearing Report, Sen. Comm. On Labor, Public Employment and Retirement (July
10, 2019), p. 10.)
At oral argument, counsel for Lyft correctly pointed out that as a general matter, statements
of individual legislators, including bill sponsors, may not be relied upon in using legislative
history to construe the meaning of ambiguous statutes. (Quintano v. Mercury Casualty Co.
(1995) 11 Cal.4th 1049, 1062, 48 Cal.Rptr.2d 1, 906 P.2d 1057.) That is equally true for
the views of supporters or opponents from outside the Legislature. (See Kaufman & Broad
Communities, Inc. v. Performance Plastering, Inc. (2005) 133 Cal.App.4th 26, 37–39, 34
Cal.Rptr.3d 520 [authoring legislator's files, letters, press releases and other statements not
communicated to the Legislature as a whole not properly cognizable in assessing legislative
history].) Although we see no need to go beyond the plain text and structure of AB 5 in
construing the statutory scheme, we do note that these statements by Assemblymember
Gonzalez and others are consistent with the acknowledgment of Uber's counsel that the
Legislature “targeted” ride-sharing companies, even if its aim was not a rifle-shot.


*298  Pointing to steps it took in an apparent effort to adjust to the new legal standard following
passage of AB 5, Uber contends that changes it made to its business practices since then—such as
allowing drivers the option of setting a fare multiplier and allowing them to purchase Drive Passes
rather than having Uber's service fee withheld on a per-ride basis—now take it outside the statute's
ambit. And, Uber points out, riders’ payments are processed through a bank account maintained
for the benefit of drivers, separate from Uber's corporate accounts. We acknowledge these newly
adopted business practices, but are not persuaded they make a difference to the analysis. The fare
multipliers are within limits set by Uber, and the Drive Passes provide only a limited number
of leads, including leads the driver rejects. And Uber has not shown that Drive Passes account
for a significant portion of its business or that any drivers use them exclusively. Even if some
drivers take advantage of these options, we agree with the trial court that these changes do not
alter the basic fact that providing transportation is part of Uber's usual course of business. While
these details relating to how drivers are compensated might to a limited extent bear on whether
the drivers are free from Uber's direction and control or whether the drivers are engaged in an
independently established trade—prongs A and C of the ABC test—they do not support Uber's
contention that the drivers’ work is outside the usual course of its business under prong B. (§ 2775,
subd. (b)(1).) Quite to the contrary, according to the People, “Drive Pass ... financially incentivizes
the Driver to accept every dispatched ride [and thus] ... is further evidence of why Drivers are
within Uber's usual course of business—to provide rides.”


Another set of arguments arises from the fact that defendants are regulated by the Public Utilities
Commission (PUC) as “transportation network companies” (TNC), defined as “an organization ...
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that provides prearranged transportation **317  services for compensation using an online-
enabled application or platform to connect passengers with drivers using a personal vehicle.” (Pub.
Util. Code, § 5431, subd. (c).)


*299  Defendants contend the trial court's evaluation of the merits was based on a misapplication
of the statutes governing TNC's. As they point out, when identifying the nature of defendants’
businesses for purposes of prong B of the ABC test, the trial court first looked to provisions
of the Public Utilities Code establishing TNC's as a new category of charter party carriers, and
defining charter carriers as “engaged in the transportation of persons” and TNC's as “provid[ing]
prearranged transportation services for compensation ....” (Pub. Util. Code, §§ 5440, subd. (a),
5360, 5360.5, 5431, subd. (c).) These provisions, the court concluded, show that defendants are
in the business of transporting passengers for compensation. Defendants disagree, contending the
statutes and regulations governing TNC's do not establish that drivers are their employees: Uber
points out that the PUC has expressly disavowed any intention to “meddle into their business
model” by requiring them to designate their drivers either employees or contractors. (Cal.P.U.C.
Dec. No. 13-09-045 (Sept. 19, 2013), 2013 WL 10230598, *36–*37, 2013 Cal.P.U.C. Lexis 504,
*98–*99 (2013 PUC Decision).) Lyft, in turn, points out that, consistent with PUC regulations,
its permit from the PUC recites that it is authorized to “facilitate rides between passengers and
private drivers using their own personal vehicles” (italics added) and that a transportation network
company is not permitted to own vehicles used in its operation. (See Cal.P.U.C. Res. No. TL-19129
(Oct. 25, 2018), 2018 WL 5979600, *–––– – *––––, 2018 Cal.P.U.C. Lexis 535, *55–*56.) These
provisions, Lyft contends, are inconsistent with a definition of its business as providing rides. The
trial court's contrary conclusion was a clear error of law, we are told.


To the extent defendants argue that the statutory provisions and the PUC's regulatory decisions
did not decide the issue now before us, we agree, although, to be sure, as the trial court correctly
recognized, these rulemaking decisions may be given some limited weight in determining what
defendants’ businesses actually entail. (Yamaha Corp. of America v. State Bd. of Equalization
(1998) 19 Cal.4th 1, 7–8, 78 Cal.Rptr.2d 1, 960 P.2d 1031 [significance of agency decisionmaking
as it bears on judicial construction of statutes, “[d]epending on the context, ... may be helpful,
enlightening, even convincing,” and it “may sometimes be of little worth”]; see New Cingular
Wireless PCS, LLC v. Public Utilities Com. (2016) 246 Cal.App.4th 784, 808–810, 201 Cal.Rptr.3d
652.) Lyft is emphatic that the trial court misread the Public Utilities Code as construed in the
2013 PUC Decision when the PUC created the regulatory category of TNC's. But we do not see
deference to the PUC's regulatory decisionmaking as central to the trial court's reasoning—nor is
it central to ours—for the court went on to consider and reject on the merits defendants’ argument
that they merely operated as multi-sided platforms rather than providing transportation services.
Thus, we *300  are not persuaded that the court's limited reliance on the Public Utilities Code as
construed by the PUC makes much difference here. 19
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19 Going further afield, Lyft draws our attention to an unemployment insurance decision of
the Wisconsin Labor and Industry Review Commission finding a Lyft driver was not its
employee. (Ebenoe v. Lyft Inc. (Jan. 20, 2017) Hearing No. 16002409MD.) We do not find
this decision useful, as it is grounded in statutory definitions of employee, transportation
network company, and “participating driver” that do not mirror California law. (See Wis.
Stat. §§ 108.02(12), 440.40(3) & (6); compare Lab. Code, § 2775, Pub. Util. Code, § 5431,
subds. (a) & (c).)


**318  On a related note, Lyft takes the position that statements in the PUC's rulemaking orders
show that defendants are not in the transportation business. To a large extent, Lyft takes these
comments out of context. For instance, Lyft points to the PUC's comment in the 2013 PUC
Decision that Uber is “the means by which the transportation service is arranged.” (2013 PUC
Decision, supra, 2013 WL 10230598, at p. *7, 2013 Cal.P.U.C. Lexis 504, at p. *17, italics added.)
But this statement was made in the course of rejecting the assertion that TNC's “are nothing
more than an application on smart phones, rather than part of the transportation industry.” (Ibid.)
Similarly, the PUC's statement that TNC permits are granted only to “companies utilizing smart
phone technology applications to facilitate transportation of passengers in the driver's personal
vehicle” (id., 2013 WL 10230598, p. *15, 2013 Cal.P.U.C. Lexis 504, p. *39, italics added) refers
to the means used to connect drivers and passengers, not the nature of a TNC's business. Lyft
asserts that in 2018, the PUC held that Uber was subject to regulation as a transportation charter
party carrier (TCP) because it provides a technology platform for “ ‘ “independent” providers of
transportation services to connect with riders.’ ” (Cal.P.U.C. Dec. No. 18-04-005 (April 26, 2018),
2018 WL 2149034, *14-15, 2018 Cal.P.U.C. Lexis 180, *35, italics added.) But the PUC there
was merely summarizing Uber's own position, and it went on to conclude that despite Uber's claim
that the drivers were “independent service providers,” “it is Uber ... that is engaged in running
the TCP operation.” (Id., at p. *15, 2018 Cal.P.U.C. Lexis 180 at p. *37.) At oral argument, Lyft
argued the PUC said in the same decision that Uber was simply a “catalyst” for transportation; but
the PUC made this statement in the course of rejecting the argument that Uber did not “provide[ ]
prearranged transportation services” and noting that it had previously rejected the claim that
Uber was “simply a technology company engaged in the business of developing and licensing
software.” (Id. at pp. *9–*10, 2018 Cal.P.U.C. Lexis 180 at pp. *21–*23; see id. at p. *10, 2018
Cal.P.U.C. Lexis 180 at p. *24 [“Rather than behaving as a passive technology company, Uber is
actively involved in facilitating ... transportation services”].) These decisions do not establish that
providing transportation falls outside the scope of defendants’ businesses.


Uber also points out that some of the practices discussed above—such as ensuring that drivers are
properly licensed and insured, ensuring their vehicles are inspected, checking their background
and driving history, suspending drivers who use intoxicating substances, carrying out driver
training *301  programs, and reporting the number of rides requested and accepted in each
zip code—are required by either the governing statutes or the PUC. (See Pub. Util. Code, §§
5444, 5445.2, 5445.3; 2013 PUC Decision, supra, 2013 WL 10230598, at pp. *15–*19, 2013
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Cal.P.U.C. Lexis 504, at pp. *41–*51; Cal.P.U.C. Dec. No. 16-04-041, (April 21, 2016), 2016
WL 2343875, *2, *32–*35, 2016 Cal.P.U.C. Lexis 208, *1–*5, *87–*93.) Uber argues that its
compliance with these public safety standards does not make the drivers its employees. (See
Linton, supra, 15 Cal.App.5th at p. 1223, 223 Cal.Rptr.3d 761 [“A putative employer does not
exercise any degree of control merely by imposing requirements mandated by government **319
regulation”]; but see Secci v. United Independent Taxi Drivers, Inc. (2017) 8 Cal.App.5th 846,
858–859, 214 Cal.Rptr.3d 379 [rejecting argument that when taxi company exercises control
over drivers to comply with public regulations, that activity cannot be considered in determining
whether agency or employment relationship exists].) We agree that the fact defendants comply
with legal requirements imposed on them is of lesser importance than their affirmative business
choices, but on the other hand it does not follow that legally compelled practices are irrelevant to
an assessment of the scope of their normal course of business.


Viewing the conduct of defendants’ businesses as a whole, we conclude the trial court properly
found—based on prong B alone—that there is more than a reasonable probability the People
will prevail on the merits at trial. (City and County of San Francisco v. Evankovich (1977) 69
Cal.App.3d 41, 54, 137 Cal.Rptr. 883 [“The substantial evidence rule applies to preliminary
injunctions, as well as the additional rule requiring us, when weighing the question of a trial court's
exercise of discretion in granting a preliminary injunction, to view the facts most favorably to
the court's disposition”].) We emphasize that our conclusion here is not a final resolution of the
merits; that is a matter ultimately to be determined after a full trial. (Gallo, supra, 14 Cal.4th at
p. 1109, 60 Cal.Rptr.2d 277, 929 P.2d 596.) At this stage, the trial court's task was essentially a
predictive one. Balanced against the relative harms of a preliminary injunction issuing—harms
that we consider below—we think the court correctly gave the most weight to the People's almost
“inevitable success on the merits.” (Winter, supra, 555 U.S. at p. 53, 129 S.Ct. 365 (dis. opn.
of Ginsburg, J.).) We assess the merits similarly on this record. At trial, defendants will face a
presumption against them on all three prongs of the ABC test; an adverse decision on any one of the
three prongs will result in an employment relationship being found; and, taking a generous view
for defendants, their chances of prevailing on prong B alone may be characterized as daunting.


Compared to the six-factor, fact-bound Borello test for independent contractor status—which can
be very difficult for plaintiffs to meet at an early stage of litigation, short of a full-blown trial
—the Dynamex court “create[d] a simpler, clearer test for determining whether the worker is an
employee or an independent contractor,” one that “presumes a worker hired by an entity is an
*302  employee and places the burden on the hirer to establish that the worker is an independent
contractor.” (Dynamex, supra, 4 Cal.5th at p. 951, fn. 20, 232 Cal.Rptr.3d 1, 416 P.3d 1.) In
applying this test, it is important to bear in mind the procedural posture of the order under review
in Dynamex. The case arose on review of a class certification order, on a limited record far less
robust than would have been the case upon review of a decision on a trial record. Our Supreme
Court affirmed the class certification order as a matter of law, holding that the simplicity of the
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ABC test made it possible to decide at that early stage in the litigation that common questions were
sufficiently predominant to warrant class treatment. The procedural posture here differs, but we
take Dynamex as instructive in determining that the ABC test may be applied, and may be applied
with confidence, in the context of a motion for interim injunctive relief.


C. Grave Harm to Defendants and Balance of Relative Harms
The next steps in the IT Corp. framework require the trial court to determine whether the defendant
has shown it would **320  suffer grave or irreparable harm from the issuance of the preliminary
injunction and, if so, to balance the relative actual harms to the parties, while taking into account
the degree of certainty of the outcome on the merits. (IT Corp., supra, 35 Cal.3d at p. 72, 196
Cal.Rptr. 715, 672 P.2d 121.) The Supreme Court has explained, “At this stage of the analysis,
no hard and fast rule dictates which consideration must be accorded greater weight by the trial
court. For example, if it appears fairly clear that the plaintiff will prevail on the merits, a trial court
might legitimately decide that an injunction should issue even though the plaintiff is unable to
prevail in a balancing of the probable harms. On the other hand, the harm which the defendant
might suffer if an injunction were issued may so outweigh that which the plaintiff might suffer in
the absence of an injunction that the injunction should be denied even though the plaintiff appears
likely to prevail on the merits.” (Id. at pp. 72–73, 196 Cal.Rptr. 715, 672 P.2d 121.) The goal is
to minimize the harm that would be caused by an erroneous interim decision. (Id. at p. 73, 196
Cal.Rptr. 715, 672 P.2d 121.)


1. Evidence of Harm if Injunction Granted or Denied


Defendants submitted extensive evidence of the harm they claim would be caused by an erroneous
preliminary injunction. Lyft's director of data science, Christopher Sholley, testified that an
injunction would require Lyft to change its business model. Currently, when drivers are logged
into the driver app but not on a ride or on their way to pick up a rider, they may use their time as
they wish, including running personal errands or using other platforms. If Lyft were required to
compensate drivers for this time, it would need to find ways to control drivers’ time, for instance
by having them work in scheduled shifts, at designated times and places, or for multiple hours at
a time, in order *303  to direct drivers’ work to times and places with the most demand for rides.
Lyft might also need to prohibit drivers from using other platforms, such as Uber, while logged
into the app or from unilaterally rejecting or cancelling rides.


Sholley testified that as a result of these changes, Lyft would probably need to reduce the number
of drivers who use its platform, rather than allowing an unlimited number of drivers to use its app.
Converting drivers to employee status would impose additional costs on Lyft and might force it to
respond by increasing prices, costing Lyft goodwill with riders. Areas with lower demand, such as
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outlying suburbs or smaller towns, might have fewer drivers available. Drivers whose relationship
with Lyft was severed as a result of these events might look for other opportunities and not return
to Lyft if the injunction were later lifted.


Lyft also submitted expert testimony that it would incur significant costs in converting its system
to treat drivers as employees, including substantial changes to its “organizational structure, hiring
processes, software tools and management systems, and company culture.” For instance, Lyft
would have to spend extensive time ensuring each driver filled out the necessary paperwork and
verifying their eligibility to work, and it would need employees to supervise the drivers, additional
human resources support staff, additional accounting staff, and new recruiting staff. It would need
to develop expanded infrastructure technology to run its payroll system for an influx of new
employees.


Uber also submitted evidence it would incur substantial costs if it were required to treat drivers
as employees. Uber would incur unrecoverable costs such as hiring additional corporate staff to
recruit and **321  manage the expanded work force. An injunction would give Uber an economic
incentive to reduce the number of drivers, enforce a fixed work schedule, and limit the number of
hours each employee could drive in order to reduce overtime costs. A reduced number of drivers
would mean fewer rides available during busy times, longer waiting times for rides, and higher
prices. And Uber argues its drivers would, if reclassified, lose access to certain federal benefits for
self-employed workers during the current COVID-19 pandemic.


Both Lyft and Uber submitted declarations by drivers, who variously attested that they use the
Lyft and Uber apps to make money on the side, at their own convenience, and that they value or
need the ability to set their own work hours. Some use the apps between other work commitments
or when they have free time. Some are unable to work a regular schedule, either *304  because
of health conditions of their own or their responsibilities for children or ailing family members.
Some use the apps to make extra money to pay unexpected bills. 20


20 See, e.g., Declaration of Jesus Sauceda in Support of Uber's Opposition to Motion for
Preliminary Injunction (July 20, 2020) [“I use the Uber app because of the flexibility to drive
when and where I want.... My independence is important to me. I don't want anything to
change”]; Declaration of Gerhard Kleindl in Support of Lyft, Inc.’s Opposition to Plaintiff's
Motion for Preliminary Injunction (July 14, 2020) [“I can't imagine having this level of
flexibility as an employee, and I'm grateful that this arrangement allowed me to help provide
for me and my wife, including while I was still recovering from surgery”]; Declaration of
Michael Delfino in Support of Lyft, Inc.’s Opposition to Plaintiff's Motion for Preliminary
Injunction (February 27, 2020) [“I operate my driving business around my work schedule
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at the steel company.... I adjust when I drive based on my school schedule and study needs
as well”].


The People also submitted declarations from Uber and Lyft drivers, some of whom drive long
hours but are not paid for overtime work or for rest breaks. They do not receive sick leave or health
insurance coverage. Some drivers stated they had difficulty obtaining unemployment benefits
during the COVID-19 pandemic because defendants did not report their earnings. Drivers pay
for their own vehicles, insurance, gas, inspections (in the case of Uber), and cell phone service.
One driver testified that because of the low rates paid by Uber and Lyft and her responsibility for
expenses such as gas, insurance, and maintaining her vehicle, it was “hard to count on driving for
Uber or Lyft to make ends meet.” 21


21 Declaration of Linda Salamone in Support of the People's Motion for Preliminary Injunction
(June 11, 2020); see also, e.g., Declaration of Michael Dominguez in Support of the People's
Motion for Preliminary Injunction (June 17, 2020) [“I have been unemployed ever since
I stopped driving for Uber in March.... [¶] Not receiving unemployment benefits has been
extremely hard on me. I'm 59 years old and I've had to go down to Social Services to get on
food stamps. I can't pay my rent, my insurance, or the registration for my vehicle. I haven't
been able to pay my utility bills either.”]; Declaration of Jose Funes in Support of the People's
Motion for Preliminary Injunction (June 16, 2020) [“Uber's control over my ability to make
money as a driver has had severe economic consequences to me and my family.... [¶] Not only
do I have insufficient money to rent my own place, I have no money for health insurance and
therefore cannot go to the doctor when I'm sick. Sometimes I even struggle to buy food.”].


2. The Trial Court's Findings


The trial court found substantial public harm would result in the absence of an injunction, looking
first to the Supreme Court's decision in Dynamex, which explained the significance of how a
worker is **322  classified: A worker who is properly classified as an employee obtains the
protection of applicable labor laws and regulations, including payment of Social Security and
payroll taxes, unemployment insurance taxes, workers’ compensation insurance, and enactments
governing wages, hours, and working conditions. An independent contractor, on the other hand,
gains none of the numerous labor law benefits, *305  and the public may be required to assume
additional financial burdens. (Dynamex, supra, 4 Cal.5th at pp. 912–913, 232 Cal.Rptr.3d 1,
416 P.3d 1.) By misclassifying employees as independent contractors, a business may obtain a
competitive advantage over others that classify their workers properly; moreover, misclassification
“is a very serious problem, depriving federal and state governments of billions of dollars in tax
revenue and millions of workers of the labor law protections to which they are entitled.” (Id. at
p. 913, 232 Cal.Rptr.3d 1, 416 P.3d 1.) In enacting AB 5, the Legislature declared its intent to
“ensure workers who are currently exploited by being misclassified as independent contractors
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instead of recognized as employees have the basic rights and protections they deserve under the
law, including a minimum wage, workers’ compensation ..., unemployment insurance, paid sick
leave, and paid family leave.” (Stats. 2019, ch. 296, § 1(e).) The Legislature stated it intended to
“restore[ ] these important protections to potentially several million workers who have been denied
these basic workplace rights that all employees are entitled to under the law.” (Ibid.)


The trial court also noted the declarations of individual drivers attesting to the “precariousness
of their financial existence, which is directly attributable to Defendants’ refusal to classify
and treat them as employees entitled to protection under California law.” The court concluded
defendants had not shown they would suffer grave or irreparable harm from the issuance of a
preliminary injunction: although implementation would require defendants to change the nature
of their business practices in significant ways, those costs were fundamentally financial. The
court recognized the injunction's adverse effect on some drivers who desired the flexibility of
defendants’ current business model, but noted first, that those drivers who worked for only a
small number of hours a week would suffer correspondingly minor effects, and second, that during
the current pandemic, many drivers were working less or not at all, further reducing the interim
consequences of an injunction. And, even assuming defendants’ showing amounted to grave or
irreparable harm, the court concluded it did not outweigh the harm in the absence of an injunction.


3. Analysis


[14] As a threshold matter, the parties dispute whether Uber and Lyft have demonstrated grave or
irreparable harm. Defendants argue this type of harm is found in the burden of restructuring their
businesses; the loss of goodwill they will suffer from terminating their contractual relationships
with many drivers, a prospect they claim is inevitable; the lost income of drivers who are not hired
as employees or who will not be able to work on a fixed schedule; and the community's loss of
transportation options. (See American Trucking Ass'ns v. City of Los Angeles (9th Cir. 2009) 559
F.3d 1046, 1058 *306  [irreparable harm in incurring large costs in restructuring business and
losing customer goodwill].) They feature declarations—from Ron Hamilton, a human resources
and business operations expert for Lyft, and from Brad Rosenthal, director of strategic operational
initiatives for Uber—attesting to the need to add extensive internal management systems, including
vast **323  human resources and related information technology services, to support an employee
workforce many times the size they have now. These systems, defendants point out, cannot be
added overnight.


[15] The People counter, correctly, that a party suffers no grave or irreparable harm by being
prohibited from violating the law (see People ex rel. Reisig v. Acuna (2010) 182 Cal.App.4th 866,
882, 106 Cal.Rptr.3d 560 [no harm from restrictions on activities that constitute public nuisance])
and that defendants’ financial burdens do not rise to the level of irreparable harm (see IT Corp.
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supra, 35 Cal.3d at p. 75, 196 Cal.Rptr. 715, 672 P.2d 121 [although party would suffer substantial
loss of waste disposal and transportation revenues, no showing of grave or irreparable injury
because it could still process wastes]). Moreover, the People contend, again correctly, nothing in
the preliminary injunction prevents defendants from allowing drivers to maintain their flexibility
rather than assigning rigid shifts. (See Dynamex, supra, 4 Cal.5th at p. 961, fn. 28, 232 Cal.Rptr.3d
1, 416 P.3d 1 [business may allow workers to set own hours and to accept or decline a particular
assignment while treating them as employees for purposes of wage order]; Cunningham, supra,
2020 WL 2616302, at p. *12, 2020 U.S. Dist. Lexis 90333, at p. *33 [describing as “red herring”
argument that classifying drivers as employees was inconsistent with flexible schedules].)


To the extent defendants base their claim of harm on the plea that the necessary changes cannot be
made “on the flick of a switch,” the trial court correctly observed that defendants have had more
than two years—since Dynamex was decided—to make the necessary adjustments. The facts in
Dynamex, though they arose in a low-tech setting compared to what we have here, bear a number of
similarities to those in this case. One could not reasonably read that opinion as of April 2018 and not
come away with an expectation that, without legislative relief, the foundation of defendants’ ride-
sharing business model, to the extent it was based on treating drivers as independent contractors,
would highly likely have to change. The passage of AB 5 in October 2019, obviously, should
have heightened the importance of urgent contingency planning for an employment-based model.
And when the trial court ordered that change in August 2020, we gave defendants an additional
reprieve, putting a stay in place during the pendency of this appeal, subject to the submission of
sworn statements from their chief executive officers confirming that implementation plans have
been made so the companies will be able to comply if we affirm the injunction and if the governing
law is not changed by a proposition on the upcoming November 3 *307  ballot. Given the time
that has elapsed since Dynamex was decided, the idea that it was unreasonable for the trial court
to expect rapid compliance is untenable.


Nonetheless, for purposes of our analysis—bearing in mind both the evidence of disruption
to defendants’ businesses and the fact that we must consider the potential harm caused by an
erroneous interim decision (IT Corp., supra, 35 Cal.3d at p. 73, 196 Cal.Rptr. 715, 672 P.2d
121)—we shall assume that if the injunction were ultimately determined to have been wrongly
entered, the harm to defendants could fairly be considered grave or irreparable. Even with this
assumption, however, the trial court did not abuse its discretion in concluding the balance of
harms favored the issuance of a preliminary injunction. In the end, it matters—and it matters
in a profoundly important way to the bottom-line discretionary calculus—that the Legislature
specifically authorized the government **324  to seek injunctive relief as a means of enforcing
AB 5, and that IT Corp. gives the government the benefit of a presumption when it champions the
public interest in an enforcement action invoking that authority. Uber and Lyft disagree, contending
that the trial court effectively made the IT Corp. presumption irrebuttable. They are incorrect.
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At the last step of the IT Corp. analytical framework, the court treated neither side's showing as
conclusive, leaving it free to strike the appropriate balance in its considered discretion.


[16] What defendants overlook is that, in the final analysis under IT Corp., “if it appears fairly
clear that the plaintiff will prevail on the merits”—as it does in this case—“a trial court might
legitimately decide that an injunction should issue even though the plaintiff is unable to prevail
in a balancing of the probable harms.” (IT Corp., supra, 35 Cal.3d at pp. 72–73, 196 Cal.Rptr.
715, 672 P.2d 121, italics added.) We do not underestimate the difficulty of the trial court's task
at this stage of the IT Corp. analysis, but so long as it properly understood its discretion as a
legal matter, as we believe it did, we must defer to its exercise of discretion so long as the choice
it made was within the permissible range of options before it. (See Cahill v. San Diego Gas &
Electric Co. (2011) 194 Cal.App.4th 939, 957, 124 Cal.Rptr.3d 78 (Cahill) [“there is no abuse of
discretion requiring reversal if there exists a reasonable or fairly debatable justification under the
law for the trial court's decision or, alternatively stated, if that decision falls within the permissible
range of options set by the applicable legal criteria”].) The order under review here meets that
test. On this record, there were compelling policy arguments favoring both sides of the choice the
court faced. Some of the competing arguments now advanced in favor of, and against, the order it
ultimately entered even come from *308  within the same constituencies of third parties potentially
affected. 22  In the end, the trial court had a reserve of discretionary power under IT Corp. to choose
between the contending positions, with inevitable trade-offs entailed either way. Uber argues that
“equity demands that courts ‘take into account the public interest’ when assessing the propriety of
injunctive relief.” “Indeed,” it points out, “this is the most fundamental requirement in exercising
equitable authority.” We agree. As Uber observes, “Courts sitting **325  in equity have a ‘duty
to arrive at a just solution’ (Barquis v. Merchants Collection Assn. (1972) 7 Cal.3d 94, 112, 101
Cal.Rptr. 745, 496 P.2d 817),” but that is precisely what the trial court did here in discharging its
duty to decide at the final step of its IT Corp. analysis.


22 Compare Amicus Curiae Brief of Communities-of-Color Organizations, at pp. 12–15
(contending injunction will harm drivers of color by depriving them of income-earning
opportunities and will harm communities of color by depriving them of a critically needed
mode of transport in areas lacking public transportation options, in ways exacerbating harms
caused by COVID-19 pandemic) with Amicus Curiae Brief of National Employment Law
Project et al., at pp. 23–31 (defendants “do not offer ‘opportunities’ to marginalized workers
and communities of color [and t]heir misclassification model deepens the desperation of
workers who have been excluded from stable employment, with Black and Latino workers
made to bear the brunt”); and compare Amicus Brief of IWLC, at pp. 4–13 (“[t]he gig
economy, and the independent contractor model upon which it relies, is critical for working
women” because it provides employment opportunities for “tens of thousands of California
workers, many of them women, at precisely a time where flexible work arrangements, and
the ability to earn a living in the manner one chooses, is more critical than ever”) with
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People's Response to Amici Supporting Uber Technologies, Inc. and Lyft, Inc., at p. 22
(“[i]n arguments strongly reminiscent of those advanced by Uber and Lyft today,” the early
twentieth-century garment industry argued that “women workers who knit part-time, were
paid on a piece-rate basis, and were not treated as employees” similarly “fell outside of the
protections of employment law because the[y] ... could knit at home, at times of their own
choosing, and often worked for more than one person”).


Taking a slightly different tack focused on what they claim is the meager evidentiary showing
of actual irreparable harm made by the People, defendants charge that the trial court improperly
relied on general statements in Dynamex and AB 5, rather than evidence, in reaching its result. (See
Herb Reed Enterprises v. Florida Entment. Mgmt. (9th Cir. 2013) 736 F.3d 1239, 1250 [trial court
relied on “platitudes rather than evidence” in enjoining trademark infringement]; see also People v.
Pacific Land Research Co. (1977) 20 Cal.3d 10, 21, 141 Cal.Rptr. 20, 569 P.2d 125 [party seeking
injunction must make showing by admissible evidence].) They contend the Legislature has not
made—and could not properly make—findings applicable to this particular case (see Communist
Party v. Peek (1942) 20 Cal.2d 536, 548, 127 P.2d 889 [“it is not the function of the Legislature
to determine whether a statute declaring a general policy has been violated in a particular case”];
accord, *309  Mack v. State Board of Education (1964) 224 Cal.App.2d 370, 374–375, 36 Cal.Rptr.
677), and they argue that the policy rationale behind AB 5 is insufficient to show that anyone in
this case is suffering injury.


We are unpersuaded by this line of argument. The trial court's application of the balancing test
at the final step of its IT Corp. analysis was grounded firmly in record evidence. It is true that
the People cited various articles and studies that were never offered into evidence or made the
subject of a timely request for judicial notice. 23  But reading the record as a whole, we are satisfied
that, even assuming that all of the improper citations to such material were disregarded, there
was still ample admissible evidence—including a great deal of undisputed evidence offered by
Uber and Lyft themselves—from which the court could infer that irreparable harm to drivers
on a broad scale is ongoing, and that immediate, pendente lite relief is warranted, despite the
competing considerations put forward by defendants. (People v. Pacific Land Research Co., supra,
20 Cal.3d at p. 22, 141 Cal.Rptr. 20, 569 P.2d 125 [agreeing that principal affidavits submitted by
party seeking injunction against violation of Subdivided Lands Act should have been excluded on
evidentiary grounds, but affirming grant of preliminary injunction because “strong circumstantial
evidence” remained that was “sufficient to support an inference” of illegal lot subdivision].)


23 These materials, cited in the People's brief in support of the preliminary injunction, included
Benner et al., On-Demand and On the Edge: Ride-Hailing & Delivery Workers in San
Francisco (May 5, 2020) U.C. Santa Cruz [finding majority of ride-hailing and delivery
drivers rely on platform work as primary source of income and many struggle financially]
<https://tinyurl.com/yb3qys7k> [as of June 22, 2020]; Mishel, Uber and the Labor Market
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(May 15, 2018) Economic Policy Institute [finding that, after deducting fees and expenses,
Uber driver compensation averages $11.77 an hour] <https://tinyurl.com/y9m59zkd> [as
of June 22, 2020]; Miller et al., Paid Sick Days and Health: Cost Savings from Reduced
Emergency Department Visits (Nov. 14, 2011) Inst. for Women's Policy Research, at p. 7
[finding workers without paid sick days are more likely to delay needed medical care, which
can turn minor health problems into more serious and costly ones]; Jacobs et al., What Would
Uber and Lyft Owe to the State Unemployment Insurance Fund? (May 7, 2020) UC Berkeley
Labor Center [finding Uber and Lyft would have paid $413 million into state Unemployment
Insurance Fund between 2014 and 2019 had they treated workers as employees] <https://
tinyurl.com/y9dn3wuz> [as of June 18, 2020].


**326  It is, for example, undisputed that neither Uber nor Lyft offers any of the benefits the
People allege they have illegally withheld from hundreds of thousands of ride-share drivers who
utilize their apps. While some facts at the margins are sharply contested (such as the average
hourly wage drivers earn, and the percentage of drivers who drive casually for only a few hours per
week versus the percentage who drive more or less full time), the dispute here boils down to what
inferences should be drawn from largely undisputed facts. As counsel for the People pointed out at
oral argument, defendants’ detailed showing of their hundreds of thousands of drivers statewide,
the size *310  and scale of their respective operations, and the ripple effects on various third parties
that they insist will flow from the trial court's injunction—supported by arguments couched in
terms that sound very much like defendants are saying that they are “too big to be enjoined”—
ultimately cut against them by confirming the extent of the harm being inflicted by virtue of their
undisputed failure to provide the benefits of employment to many thousands of ride-share drivers
across the state.


Defendants portray the record as if it were wholly one-sided; as if they, and they alone, came
forward with evidence going to the issue of irreparable harm; and as if the trial court had no
defensible choice but to deny interim relief in the face of their showing. We do not read the
record that way. The People were not required to counter the array of impressively credentialed
experts marshalled by defendants with experts of their own. They submitted 10 declarations from
individuals who drive for Uber or Lyft attesting to the hardships they are currently suffering. The
trial court was entitled to credit these declarations and draw reasonable inferences from them in
light of defendants’ own evidence of how all drivers sign standard form contracts and all drivers
are treated in standardized ways, much as a court would do in a class action when deciding
whether common issues of fact and law predominate. We cannot improve upon what the trial
court said about the harm to drivers it inferred from the evidence before it. “[T]hese harms are not
mere abstractions; they represent real harms to real working people”—consisting for instance of
receiving low pay for long hours, having no overtime pay, breaks, health insurance, or sick leave,
and being forced to pay business expenses.
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Defendants invited the court to draw a different set of inferences, to look at them as mere purveyors
of the software on which their platforms operate, and to rely on their 32 driver declarations as
more accurately describing the interests and preferences of most drivers than the People's 10 driver
declarations. Defendants, on the strength of their driver declarations, insist that most Uber and
Lyft drivers do not wish to be employees and are not interested in employment benefits. But the
differences in the various driver perspectives offered on this issue have limited bearing here. The
governing ABC test is not decided by plebiscite. And if there is a segment of drivers—even a large
one—who do not need, wish to have, or even understand they are entitled to employment benefits,
that does not strip others of rights the People seek to ensure may be claimed by all. What matters
for substantial evidence purposes, at this stage, on appeal, is that there is competent evidence in the
record supporting the People's showing of irreparable harm. (City and County of San Francisco
v. Evankovich, supra, 69 Cal.App.3d at p. 54, 137 Cal.Rptr. 883 [principal declaration submitted
by union defendants in opposition to preliminary injunction, controverting facts in plaintiff city's
verified amended complaint, **327  did not require reversal of injunction since, “viewing the facts
most *311  favorably to the court's disposition ..., the court did not abuse its discretion, despite
the apparent conflict”].)


Arguing that the record is bereft of any actual evidence of irreparable harm, despite the driver
declarations the People submitted, Uber relies on Sampson v. Murray (1974) 415 U.S. 61, 94 S.Ct.
937, 39 L.Ed.2d 166, for the proposition that “temporary loss of income, ultimately to be recovered,
does not usually constitute irreparable injury.” (Id. at p. 90, 94 S.Ct. 937.) That case involved a
terminated civil service probationary employee who claimed wrongful discharge and was granted
reinstatement by preliminary injunction during the pendency of her lawsuit. (Id. at pp. 62–63, 94
S.Ct. 937.) The High Court reversed on the ground the plaintiff's wage loss and difficulties finding
new employment under the cloud of a termination did not constitute irreparable harm. (Id. at pp.
88–89, 94 S.Ct. 937.) We see the circumstances here quite differently, starting with the fact that
this is a government enforcement action, not an individual employment case. In Sampson, not only
was the plaintiff's loss measurable in money, but backpay was “the usual, if not the exclusive” form
of available relief for the statutory violation alleged there. (Id. at p. 91, 94 S.Ct. 937.) In a case
brought by a private plaintiff seeking individual relief for loss of employment benefits, the general
principle that money damages will supply a legally adequate remedy may often carry the day, as it
did in Sampson, but here too we must bear in mind that this is an enforcement action by government
plaintiffs invoking the public interest to forestall the need for a multiplicity of individual actions,
under a statutory scheme that specifically authorizes them to seek injunctive relief.


Similarly contending that lost employment income is not irreparable harm, Lyft offers a version of
this argument that is somewhat more blunt than the one Uber advances. “Injunctions do not issue
to order the payment of money,” Lyft contends. (Friedman v. Friedman (1993) 20 Cal.App.4th
876, 890, 24 Cal.Rptr.2d 892 [“monetary loss does not constitute irreparable harm” unless the
amounts are unrecoverable].) According to Lyft, “[c]ase after case has specifically held that wage
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protections, expense reimbursement, and other similar alleged harms—however important they
may be—are not irreparable because they can be remedied through later monetary relief.” (See,
e.g., Lucas v. Bechtel Corp. (9th Cir. 1986) 800 F.2d 839, 847 [for nonpayment of “hourly wages
in addition to travel and subsistence pay, the injury involves only monetary harm” and is “ ‘not
usually sufficient to establish irreparable harm’ ”].) “Usually,” in private actions, as we note above,
that is true, but generalized as Lyft would have it, we think this reading of California law tends
to undervalue the importance of statutory wage and hour and other related protections extended
to employees. California courts have long recognized, for example, that “ ‘wages are not ordinary
debts ... and that, because of the economic position of the average worker ... it is essential to the
public welfare that he receive his pay when it is due.’ ” *312  (Smith v. Superior Court (2006) 39
Cal.4th 77, 82, 45 Cal.Rptr.3d 394, 137 P.3d 218, quoting In re Trombley (1948) 31 Cal.2d 801,
809–810, 193 P.2d 734.)


Unlike situations in which records are maintained and from which damages can be calculated,
there is no comparable way to measure the failure to pay minimum wages accurately, much
less overtime wages, or to provide meal and rest breaks, when no records exist for the time
that drivers are not transporting passengers. **328  By the same token, how can the failure to
provide wage statements, sick leave and health benefits, unemployment insurance and training
fund contributions, disability insurance, and workers’ compensation benefits, much less the impact
on competitors impacted by defendants’ failure to comply with the law, be measured? They cannot
be, and that is why interim injunctive relief at the request of the government was appropriate in
this case. When violation of statutory workplace protections takes place on a massive scale, as
alleged in this case, it causes public harm over and above the private financial interest of any given
individual. This is particularly true nowadays, with the diminished efficacy of private enforcement
of workplace remedies due to the widespread adoption and ready enforceability of contractual
arbitration clauses. 24


24 Notably, by way of counterattack to the People's motion for a preliminary injunction, both
defendants moved to compel arbitration of the People's claim for restitution, arguing that
although none of the government plaintiffs who brought this suit is a party to an arbitration
agreement with them, the People are acting on behalf of drivers who are bound by such
agreements. And as a companion to that motion, defendants moved for an indefinite stay of
this action pending completion of their proposed arbitration with the People, various ongoing
individual arbitrations with drivers, and other related litigation. The trial court denied the
stay motions and deferred ruling on the motions to compel arbitration.


In sum, our assessment is as follows. The trial court found that rectifying the various forms of
irreparable harm shown by the People more strongly serves the public interest than protecting
Uber, Lyft, their shareholders, and all of those who have come to rely on the advantages of online
ride-sharing delivered by a business model that does not provide employment benefits to drivers.
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Under IT Corp. the court determined that the balance of interim harms tips in favor of the People
under the sliding scale analysis that must inform any equitable decision of the kind presented here.
In striking that balance, the court relied on more than abstract expressions of policy, untethered
to the facts before it. And it properly considered the harm shown by the record, in light both of
those policies and of its determination that the People showed a reasonable probability—indeed,
an “overwhelming likelihood”—of prevailing at trial. Accordingly, we conclude that the trial court
correctly applied the law and that the choice it made to grant preliminary injunctive *313  relief
was “within the permissible range of options set by the applicable legal criteria.” (Cahill, supra,
194 Cal.App.4th at p. 957, 124 Cal.Rptr.3d 78.) There was no abuse of discretion here.


D. The Injunction Is Not Vague or Overbroad
[17]  [18] In fashioning a remedy, a court should “strive for the least disruptive remedy adequate
to its legitimate task” and tailor it to the harm at issue. (Butt, supra, 4 Cal.4th at pp. 695–696, 15
Cal.Rptr.2d 480, 842 P.2d 1240.) And an injunction against legitimate business activities “should
go no further than is absolutely necessary to protect the lawful rights of the parties seeking such
injunction.” (People v. Mason (1981) 124 Cal.App.3d 348, 354, 177 Cal.Rptr. 284.)


Defendants contend the injunction in this case violates these principles. According to Lyft, the
injunction was improper without a showing that all of its drivers are suffering irreparable harm.
Lyft relies upon O'Connell v. Superior Court (2006) 141 Cal.App.4th 1452, 47 Cal.Rptr.3d 147
(O'Connell), where this division found overbroad an injunction, based on an equal protection
claim, restraining the California Board of Education from denying diplomas **329  to high school
students who had not passed both portions of an exit exam, because the injunction “affected every
high school in the state regardless of circumstances” and regardless of how many students were
“actually educationally disadvantaged.” (Id. at pp. 1479–1480, 47 Cal.Rptr.3d 147.) Lyft also
points to Stormans, Inc. v. Selecky (9th Cir. 2009) 586 F.3d 1109 (Stormans), in which a trial
court issued an injunction restraining enforcement of regulations requiring pharmacists to dispense
Plan B emergency contraceptives without limiting the injunction to the plaintiffs before the court,
who asserted religious objections. (Id. at p. 1118.) Without such limitation, the Court of Appeals
concluded, the injunction was “fatally overbroad because it is not limited to the only type of refusal
that may be protected by the First Amendment—one based on religious belief.” (Id. at p. 1141.)


[19] These cases do not assist defendants. Stormans is a First Amendment case. Under
conventional constitutional overbreadth principles, narrow tailoring is compelled where a court-
ordered restraint indiscriminately trenches on constitutionally protected conduct while restraining
constitutionally unprotected conduct. There is no such issue in this case. Nor is this a situation
similar to the one in O'Connell, where clearly legal conduct and protections for people who are not
entitled to such protection were brought within the scope of an umbrella injunctive order that, self-
evidently, could have been crafted in a more targeted fashion. The court held that the plaintiffs in
that case failed to bear their burden of showing that the injunction they sought was appropriately
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fitted to the harm they alleged. (O'Connell, supra, 141 Cal.App.4th at p. 1481, 47 Cal.Rptr.3d 147.)
That is not what happened here. The People proposed, and the court *314  adopted, an injunction
“ ‘mould[ed] ... to the necessities of the particular case’ ” (Winter, supra, 555 U.S. at p. 51, 129
S.Ct. 365 (dis. opn. of Ginsburg, J.)), and the necessities of the case called for a broadly framed
injunction.


[20] By proposing a form of injunction fitted to the scale of the ongoing violations of law shown
by the evidence—a proposal evidently put forward on the assumption the trial court would draw
inferences from the record favoring them as movant—the People carried their initial burden of
requesting appropriately tailored relief. But it is important to bear in mind that the court did not
simply rubber-stamp the relief the People sought. To address the issue of potential overbreadth, the
court issued an order prior to the August 6, 2020 hearing on the preliminary injunction, putting the
following question to the parties: “How could an injunction, if granted, be framed so as to minimize
the claimed harm to Defendants’ businesses and participating drivers?” In response, defendants
stood mute. They devoted all of their energies to arguing, instead, that a preliminary injunction
should not issue at all. Indeed, after this suit was brought, the first public show of seriousness by
these defendants about the likely need to make significant changes to their mode of doing business
came in response to this court's order directing each of them to submit a declaration from its chief
executive officer, as a condition of our issuance of a stay pending appeal, attesting to the fact that
implementation plans exist should we affirm the trial court's injunctive order. Defendants are in
no position now to claim it was an abuse of discretion for the trial court to overlook the possibility
of a more narrowly tailored order, when they declined to cooperate in identifying what such an
order **330  might look like. 25  The strategic posture they assumed on this issue no doubt carried
high risks, but those were the risks they chose.


25 It is not difficult to imagine, for example, an alternative proposed form of injunction that, at
least on an interim basis until trial, would have covered only a subset of self-identified drivers
who are users of either Uber's or Lyft's ride-sharing app, who rely on that app as a sole source
of income, who do not drive for any ride-sharing competitor, and who drive some minimum
threshold number of hours per week, just as the class defined in Dynamex “consisted only
of individual Dynamex drivers who had returned complete and timely questionnaires and
who personally performed delivery services for Dynamex but did not employ other drivers
or perform delivery services for another delivery company or for the driver's own delivery
business.” (Dynamex, supra, 4 Cal.5th at p. 920, 232 Cal.Rptr.3d 1, 416 P.3d 1.) We do not
know and cannot speculate whether such an alternative proposal would have been acceptable
to the People, would have been feasible in defendants’ eyes, or, most importantly, would have
been adequate to the task of preventing the interim harm the trial court sought to prevent.


Here, on appeal, defendants continue to say nothing specific about how an injunction pending trial
might be framed to minimize interim harm to them or others. Even assuming defendants preserved
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their ability to advance overbreadth objections on appeal despite their default on the issue below,
we see nothing in the record that compels a conclusion that only a subset of the *315  drivers who
use defendants’ apps are entitled to the protections of employment status under Dynamex and AB
5. The closest either defendant comes to articulating a specific basis for crafting the injunction
more narrowly is Lyft's suggestion that some drivers, even if ultimately found to be employees,
will not be harmed by continuation of their current business practices and will in fact suffer harm if
Lyft elects to sever its contractual relationship with them. But because Lyft fails to tie this argument
about potential driver harm to a suggested narrower framing of the injunction, we conclude that
it supplies no basis to find that the trial court abused its discretion by not limiting the injunction
to only some of its drivers. (See IT Corp., supra, 35 Cal.3d at p. 69, 196 Cal.Rptr. 715, 672 P.2d
121 [preliminary injunction rests in sound discretion of trial court]; see also Kruse, supra, 177
Cal.App.4th at p. 1180, 100 Cal.Rptr.3d 1 [scope of injunction is within trial court's discretion].)


Uber puts a slightly different twist on this issue, arguing that the injunction goes further than
permissible because it does not inform Uber what additional changes to its business practices
would suffice to allow it to treat its drivers as independent contractors in a way consistent with
AB 5, thus exposing it to a “contempt trap.” And, both Uber and Lyft contend, the second
part of the injunction—restraining them from “violating any provisions of the Labor Code, the
Unemployment Insurance Code, and the wage orders of the Industrial Welfare Commission with
regard to their Drivers”—is an impermissible “obey the law” injunction that likewise exposes them
unfairly to contempt because it gives no guidance on how to comply. In support of this argument,
Uber cites several federal authorities. (U.S. v. Dixon (1993) 509 U.S. 688, 695, 113 S.Ct. 2849,
125 L.Ed.2d 556 (Dixon); National Labor Relations Board v. Express Pub. Co. (1941) 312 U.S.
426, 435, 61 S.Ct. 693, 85 L.Ed. 930 (N.L.R.B.); Del Webb Communities, Inc. v. Partington (9th
Cir. 2011) 652 F.3d 1145, 1150; Hughey v. JMS Development Corp. (11th Cir. 1996) 78 F.3d 1523,
1531–1532.)


Those cases are readily distinguishable. In Dixon, supra, 509 U.S. 688, 113 S.Ct. 2849, the
High Court merely noted a general rule at common law that injunctions “would not issue to
forbid infringement of **331  criminal or civil laws, in the absence of some separate injury to
private interest” (id. at p. 695, 113 S.Ct. 2849) as background to its analysis of a novel Double
Jeopardy challenge to criminal prosecutions based on conduct that had previously led to criminal
contempt proceedings. In N.L.R.B., supra, 312 U.S. 426, 61 S.Ct. 693, the Court held that the
NLRB exceeded its authority because, after finding that a company had violated its duty under the
National Labor Relations Act (the Act) to bargain in good faith with a union, the Board ordered the
company “not to violate ‘in any manner’ the duties imposed on the employer by the statute.” (Id.
at p. 432, 61 S.Ct. 693.) The high court rejected the Board's contention that, because the employer
had violated one provision of *316  the Act, the Board was “not only free to restrain violations
like those ... committed, but any other unfair labor practices of any kind which likewise infringe
any of the rights enumerated in [the Act], however unrelated those practices may be to the acts
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of respondent which alone emerged in course of the hearing.” (Id. at pp. 432–433, 61 S.Ct. 693.)
Here, by obvious contrast, the injunction includes no restraints on the commission of unlawful
acts “dissociated from those which a defendant has committed.” (Id. at p. 436, 61 S.Ct. 693.)
The federal Court of Appeals decisions Uber cites, meanwhile, involved injunctive orders—or
overbroad portions of such orders—that left the enjoined parties so wholly in the dark as to what
was prohibited that the challenged orders violated Federal Rule of Civil Procedure 65(d)(1), which
requires that an injunction “state its terms specifically and describe in reasonable detail ... the act
or acts restrained or required.” (Del Webb Communities, Inc. v. Partington, supra, 652 F.3d at p.
1150; Hughey v. JMS Dev. Corp., supra, 78 F.3d at pp. 1531–1532.)


[21]  [22] In any event, we have the benefit of California case law on this point—case law that
provides more specific guidance than the federal precedent on which Uber relies. At bottom, the
governing test rests on the due process principle of fair notice. We ask whether the directive at
issue is set forth “ ‘in terms so vague that men of common intelligence must necessarily guess
at its meaning and differ as to its application.’ ” (In re Berry (1968) 68 Cal.2d 137, 156, 65
Cal.Rptr. 273, 436 P.2d 273.) And we do not pursue the inquiry in the abstract. To be considered
unconstitutionally vague, an injunction must suffer from vagueness in all its applications (Gallo,
supra, 14 Cal.4th at p. 1116, 60 Cal.Rptr.2d 277, 929 P.2d 596), since “[a] contextual application
of otherwise unqualified legal language may supply the clue to a law's meaning, giving facially
standardless language a constitutionally sufficient concreteness.” (Ibid.)


[23]  [24] Taken in context, the conduct sought to be restrained—continued misclassification of
drivers—is specifically identified on the record presented here. We do not demand the detail of an
engineer's instruction manual, only that the injunction provide “ ‘reasonable specificity.’ ” (Gallo,
supra, 14 Cal.4th at p. 1117, 60 Cal.Rptr.2d 277, 929 P.2d 596.) This injunction passes that test.
It is specific to the Labor Code provisions, Unemployment Insurance Code provisions, and Wage
Orders with which these defendants must comply, and it is directed to the drivers who are the
subject of this action. If, in altering its policies, Uber is unsure what it will take either to convert
its drivers to employment, or to modify its business sufficiently to make its drivers genuinely
“independent” and properly susceptible to classification as independent contractors, it can always
petition the court for modification of the injunction. ( **332  Code Civ. Proc., § 533; see Donovan
v. Sureway Cleaners (9th Cir. 1981) 656 F.2d 1368, 1373 [enforcing injunction under the Fair
Labor Standards Act *317  against an employer who failed to seek clarification and, after making
“superficial” changes to its business model, continued to misclassify its workers].)


[25] As for overbreadth, City of Redlands v. County of San Bernardino (2002) 96 Cal.App.4th
398, 117 Cal.Rptr.2d 582, is the most instructive case. At issue there was an injunction issued in
a writ proceeding under the California Environmental Quality Act (Pub. Res. Code., § 21000 et
seq.; CEQA) enjoining the County of San Bernardino from readopting an invalid amendment to
its general plan, “ ‘or any similar amendment(s),’ ” without first “ ‘preparing and considering an
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[environmental impact report] and fully complying with [CEQA].’ ” (Id. at p. 415, 117 Cal.Rptr.2d
582.) The court rejected the county's arguments that the injunction went beyond what was at issue
in the lawsuit and that it was an impermissible “obey the law” injunction. (Id. at pp. 415–416,
117 Cal.Rptr.2d 582.) “While a court may not issue a broad injunction to simply obey the law,
thereby subjecting a person to contempt proceedings for committing at any time in the future
some new violation unrelated to the original allegations, the court is entitled to restrain the person
from committing similar or related unlawful activity.” (Id. at p. 416, 117 Cal.Rptr.2d 582.) The
injunction before us does no more than that.


Defendants insist it does, describing the injunction here as “radical” and “unprecedented.” But
these adjectives perhaps say more about the reach of modern technology and the scale of today's
technology-driven commerce than they do about the order itself. Although the business context
may be relatively new, we conclude that the injunction was properly issued in accordance with
enduring principles of equity. It is broad in scope, no doubt, but so too is the scale of the alleged
violations.


III. DISPOSITION


The August 10, 2020 order is affirmed. The stay issued on August 20, 2020 shall expire 60 days
after issuance of the remittitur, or, if any party brings an application or motion to vacate the
preliminary injunction within that time period, 30 days after the trial court rules on the motion or
application, whichever is later.


WE CONCUR:


POLLAK, P. J.


BROWN, J.


All Citations


56 Cal.App.5th 266, 270 Cal.Rptr.3d 290, 171 Lab.Cas. P 62,082, 20 Cal. Daily Op. Serv. 10,962,
2020 Daily Journal D.A.R. 11,454
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55 Cal.App.5th 982
Court of Appeal, Fourth District, Division 1, California.


Jonathan PROVOST, Plaintiff and Respondent,
v.


YOURMECHANIC, INC., Defendant and Appellant.


D076569
|


Filed 10/15/2020


Synopsis
Background: Mechanic brought putative class action against company that matched independent
mechanics with customers needing automotive repair services, seeking penalties under the Private
Attorneys General Act (PAGA) for various violations of the Labor Code, including minimum
wage, overtime, and business expense violations. The Superior Court, San Diego County,
No. 37-2017-00024056 CU-OE-CTL, John S. Meyer, J., denied company's motion to compel
arbitration. Company appealed.


[Holding:] The Court of Appeal, Benke, J., held that company could not compel mechanic to
arbitrate whether he was an “aggrieved employee” with standing to bring representative PAGA
action.


Affirmed.


Procedural Posture(s): On Appeal; Motion to Compel Arbitration.


West Headnotes (12)


[1] Labor and Employment Actions
The Private Attorneys General Act (PAGA) works by empowering aggrieved employees
to act as Labor and Workforce Development Agency's (LWDA), proxy or agent to bring
representative actions to recover statutory civil penalties for their employers' violations.
Cal. Lab. Code § 2698 et seq.


1 Cases that cite this headnote
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[2] Labor and Employment Actions
A Private Attorneys General Act (PAGA) action is a substitute for an action brought by
the government itself, where the governmental entity is always the real party in interest.
Cal. Lab. Code § 2698 et seq.


1 Cases that cite this headnote


[3] Labor and Employment Penalties
The civil penalties recovered on behalf of the state under the Private Attorneys General
Act (PAGA) are distinct from the statutory damages to which employees may be entitled
in their individual capacities. Cal. Lab. Code § 2698 et seq.


[4] Labor and Employment Actions
A suit to recover statutory civil penalties under Private Attorneys General Act (PAGA) is
fundamentally a law enforcement action designed to protect the public and not to benefit
private parties. Cal. Lab. Code § 2698 et seq.


2 Cases that cite this headnote


[5] Labor and Employment Actions
Private Attorneys General Act (PAGA) forecloses separate but similar actions by different
employees against the same employer. Cal. Lab. Code § 2698 et seq.


[6] Res Judicata Labor and Employment
Because an aggrieved employee's action under the Private Attorneys General Act (PAGA)
functions as a substitute for an action brought by the government itself, a judgment in that
action binds all those, including nonparty aggrieved employees, who would be bound by
a judgment in an action brought by the government. Cal. Lab. Code § 2698 et seq.


3 Cases that cite this headnote


[7] Labor and Employment Actions
Private Attorneys General Act (PAGA) authorizes a representative action only for the
purpose of seeking statutory penalties for Labor Code violations. Cal. Lab. Code § 2698
et seq.
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1 Cases that cite this headnote


[8] Alternative Dispute Resolution Scope and standards of review
The standard of review applicable to the denial of a petition to compel arbitration is
determined by the issues raised by the parties on appeal.


1 Cases that cite this headnote


[9] Alternative Dispute Resolution Scope and standards of review
To the extent the denial of petition to compel arbitration relies on a pertinent factual
finding, that finding is reviewed for the existence of substantial evidence.


[10] Alternative Dispute Resolution Scope and standards of review
To the extent the denial of petition to compel arbitration relies on a determination of law,
the trial court's resolution of that determination is reviewed de novo.


1 Cases that cite this headnote


[11] Alternative Dispute Resolution Scope and standards of review
Appellate court is not bound by the trial court's rationale for denying petition to compel
arbitration, and thus may affirm the denial on any correct legal theory supported by the
record, even if the theory was not invoked by the trial court.


[12] Alternative Dispute Resolution Employment disputes
Company that connected customers needing automotive repairs with independent
mechanics could not compel mechanic to arbitrate whether he was an “aggrieved
employee” within meaning of the Labor Code before proceeding under PAGA with
his single-count representative action alleging various Labor Code violations against
company; requiring mechanic to arbitrate whether he was an “aggrieved employee” with
standing to bring representative PAGA action would require splitting single action into
two components, an arbitrable individual claim and a nonarbitrable representative claim,
but PAGA action by nature was not an individual action, but instead, was indivisible and
belonged solely to the state. Cal. Lab. Code § 2698 et seq.
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Witkin Library Reference: 3 Witkin, Summary of Cal. Law (11th ed. 2017) Agency and
Employment, § 343 [Labor Code Private Attorneys General Act; In General.]


9 Cases that cite this headnote


**905  APPEAL from an order of the Superior Court of San Diego County, John S. Meyer, Judge.
Affirmed. (Super. Ct. No. 37-2017-00024056 CU-OE-CTL)


Attorneys and Law Firms


Littler Mendelson and Andrew Spurchise, New York, NY; Littler Mendelson, Sophia Behnia and
Perry Miska, San Francisco, for Defendant and Appellant.


Blumenthal Nordrehaug Bhowmik De Blouw, Norman B. Blumenthal, San Diego, and Kyle R.
Nordrehaug, for Plaintiff and Respondent.


Opinion


BENKE, Acting P. J.


*987  Defendant YourMechanic, Inc. (sometimes, YourMechanic or company) appeals the trial
court order denying its motion to compel arbitration (sometimes, motion). YourMechanic sought
to compel plaintiff Jonathan Provost to arbitrate whether he was an “aggrieved employee” within
the meaning of the Labor Code 1  before he could proceed under the Private Attorneys General
Act of 2004 (PAGA) (§ 2698 et seq.) with his single-count representative action alleging various
Labor Code violations against company.


1 All further statutory references are to the Labor Code unless otherwise noted.


*988  We independently conclude the court properly denied YourMechanic's motion. As we
explain, requiring Provost to arbitrate whether he was an “aggrieved employee” with standing
to bring a representative PAGA action would require splitting that single action into two
components: an arbitrable “individual” claim (i.e., whether he was an independent contractor or
employee under either the parties' written arbitration provision or section 226.8 (discussed post),
making it unlawful to willfully misclassify an individual as an independent contractor); and a
nonarbitrable representative claim. Our conclusion is based on a series of cases holding a PAGA-
only representative action is not an individual action at all, but instead is one that is indivisible and
belongs solely to the state. Therefore, YourMechanic cannot require Provost to submit by contract
any part of his representative PAGA action to arbitration. Affirmed.
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**906  BACKGROUND


The operative complaint, brought on behalf of Provost, other “aggrieved employees” of
YourMechanic, and the people of this state, sought civil penalties under PAGA beginning June
30, 2016, until a date determined by the court (hereinafter, PAGA period). The complaint alleged
YourMechanic during the PAGA period violated myriad sections of the Labor Code and applicable
industrial wage orders, including failing to pay Provost and all others similarly situated wages
in a timely manner, overtime, and for all other hours worked; and provide all minimum wages,
accurate itemized wage statements, and required business expenses.


The complaint further alleged that YourMechanic “willful[ly] misclassified” (see § 226.8,
subd. (a)(1) 2 ) Provost and other aggrieved employees as independent contractors, subjecting
YourMechanic to a minimum “civil penalty of not less than five thousand dollars ($5,000) and
not more than fifteen thousand dollars ($15,000) for each violation.” (See id., subd. (b).) The
complaint also provided Provost had notified the Labor and Workforce Development Agency
(LWDA), which enforces California's labor laws, of his intent to seek PAGA penalties. 3


2 Subdivision (a) of section 226.8 provides: “It is unlawful for any person or employer
to engage in any of the following activities: [¶] (1) Willful misclassification of an
individual as an independent contractor.” Subdivision (i)(4) of this statute defines “willful
misclassification” to mean “avoiding employee status for an individual by voluntarily and
knowingly misclassifying that individual as an independent contractor.”


3 Subdivision (c) of section 226.8 provides that, if the LWDA or a court determines a person
or employer violated section (a) of this statute “and the person or employer has engaged in
or is engaging in a pattern or practice of these violations, the person or employer shall be
subject to a civil penalty of not less than ten thousand dollars ($10,000) and not more than
twenty-five thousand dollars ($25,000) for each violation, in addition to any other penalties
or fines permitted by law.”


*989  YourMechanic moved to compel arbitration. The premise of YourMechanic's motion
was that the complaint was subject to a four-page, multi-section binding arbitration provision
(sometimes, arbitration provision) included in its 20-page, pre-printed form Technology Services
Agreement (sometimes, TSA) 4  executed by Provost when he clicked the “I accept” button at the
end of this Agreement. LWDA was not a party to the TSA.
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4 The parties have neither argued nor have we considered whether the preprinted TSA,
including any individual provisions contained therein, were procedurally or substantively
unconscionable. (See e.g., Pinnacle Museum Tower Assn. v. Pinnacle Market Development
(US), LLC (2012) 55 Cal.4th 223, 246, 145 Cal.Rptr.3d 514, 282 P.3d 1217 [noting
unconscionability consists of both procedural and substantive elements, in which procedural
unconscionability “addresses the circumstances of contract negotiation and formation,
focusing on oppression or surprise due to unequal bargaining power,” whereas “[s]ubstantive
unconscionability pertains to the fairness of an agreement's actual terms and to assessments
of whether they are overly harsh or one-sided”].)


The arbitration provision in part provided: “Except as it otherwise provides, this Arbitration
Provision also applies, without limitation, to all disputes between You [i.e., Provost] and the
Company, as well as to all disputes between You and the Company's fiduciaries, administrators,
affiliates, subsidiaries, parents, and all successors and assigns of any of them, including but not
limited to any disputes arising out of or related to this Agreement and disputes arising out of or
related to your relationship **907  with the Company, including termination of the relationship.”


The arbitration provision further provided that all disputes between Provost and YourMechanic,
including those “relating to interpretation or application of this Arbitration Provision,” were to be
“resolved only by an arbitrator through final and binding arbitration on an individual basis only and
not by way of court or jury trial, or by way of class, collective, or representative action” (emphasis
omitted); that arbitration would be “governed by the Federal Arbitration Act” (FAA), while the
interpretation of the TSA would be “governed by California law”; and that Provost could opt-out
of arbitration within 30 days of executing the TSA, which he did not do.


The trial court in its August 9, 2019 minute order denied YourMechanic's motion. The court
recognized that Provost's PAGA action alleged various Labor Code violations, including, as noted,
a violation of section 226.8 for misclassification of an individual as an independent contractor.


The court next framed as follows YourMechanic's argument in support of the motion: “Only an
employee is entitled to bring claims under PAGA. Thus, it is only after a determination by an
arbitrator that Plaintiff is an employee, and not an independent contractor, that the Court may
determine whether and to what extent Plaintiff suffered any Labor Code violations for which
penalties may be recovered under PAGA. [Citation.]”


*990  The court found YourMechanic's argument would contravene the law (discussed post) by
requiring the court to “split the PAGA into an individual claim,” including on the section 226.8
alleged misclassification violation, and a representative claim. The court therefore denied the
motion.
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The parties subsequently entered into a stipulation to stay the case after YourMechanic appealed
the court's August 9 order, which stipulation the court approved on September 3.


DISCUSSION


A. PAGA
The Labor Code authorizes LWDA to collect civil penalties from employers for specified labor law
violations. (Julian v. Glenair, Inc. (2017) 17 Cal.App.5th 853, 865, 225 Cal.Rptr.3d 798 (Julian).)
The Legislature in 2003 enacted PAGA and it became effective on January 1, 2004. (Arias v.
Superior Court (2009) 46 Cal.4th 969, 980, 95 Cal.Rptr.3d 588, 209 P.3d 923.) The Legislature
found and declared that (1) adequate financing of labor law enforcement was necessary to achieve
maximum compliance with state labor laws; (2) in some situations the only meaningful deterrent
to unlawful conduct was the vigorous assessment and collection of civil penalties; (3) staffing
levels for labor law enforcement agencies had declined and were unlikely to keep pace with the
future growth of the labor market; and (4) it was therefore in the public interest to allow aggrieved
employees, acting as private attorneys general, to recover civil penalties for Labor Code violations,
while also ensuring that labor law enforcement agencies' enforcement actions have primacy over
private enforcement efforts. (Stats. 2003, ch. 906, § 1, eff. Jan. 1, 2004.)


The authorization to pursue PAGA civil penalties in a lawsuit is contained in section 2699,
subdivision (a), which states in part: “any provision of this code that provides for a civil penalty to
be assessed and collected by the [LWDA] ... for a violation of this code, may, as an alternative, be
recovered through a civil action brought by an aggrieved employee on behalf of himself or herself
and other current or former **908  employees pursuant to the procedures specified in Section
2699.3.” (Italics added.) An “aggrieved employee” is defined as “any person who was employed
by the alleged violator and against whom one or more of the alleged violations was committed.”
(§ 2699, subd. (c).)


[1]  [2] PAGA therefore works by empowering aggrieved employees to act as LWDA's proxy
or agent to bring representative actions to recover statutory civil penalties for their employers'
violations. ( *991  Julian, supra, 17 Cal.App.5th at p. 865, 225 Cal.Rptr.3d 798.) A PAGA action
is “ ‘a substitute for an action brought by the government itself’ ” (ibid.), where the governmental
entity “is always the real party in interest.” (Iskanian v. CLS Transportation Los Angeles, LLC
(2014) 59 Cal.4th 348, 382, 173 Cal.Rptr.3d 289, 327 P.3d 129 (Iskanian).) To obtain authority to
prosecute and collect the penalties, PAGA requires aggrieved employees to give LWDA notice.
(§ 2699.3, subd. (a)(1)(A).)


The Legislature provided two financial incentives for aggrieved employees to pursue the recovery
of civil penalties under PAGA. First, when a civil penalty is recovered under PAGA, 75 percent
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goes to LWDA and the remaining 25 percent goes to the aggrieved employees. (§ 2699, subd. (i).)
Second, any employee who prevails in an action is entitled to his or her reasonable attorney fees
and costs. (Id., subd. (g)(1).)


[3]  [4] Penalties under PAGA are unique to that statute. “The civil penalties recovered on behalf
of the state under the PAGA are distinct from the statutory damages to which employees may
be entitled in their individual capacities.” (Iskanian, supra, 59 Cal.4th at p. 381, 173 Cal.Rptr.3d
289, 327 P.3d 129; see ZB, N.A. v. Superior Court (2019) 8 Cal.5th 175, 197, 252 Cal.Rptr.3d
228, 448 P.3d 239 (ZB, N.A.) [§ 558 unpaid wage action for compensatory relief different from
PAGA civil penalties].) Therefore, a suit to recover statutory civil penalties under PAGA is “ ‘
“fundamentally a law enforcement action designed to protect the public and not to benefit private
parties.” ’ ” (Iskanian, at p. 387, 173 Cal.Rptr.3d 289, 327 P.3d 129.)


[5]  [6]  [7] Additionally, PAGA “forecloses separate but similar actions by different employees
against the same employer.” (Julian, supra, 17 Cal.App.5th at p. 866, 225 Cal.Rptr.3d 798.) “
‘Because an aggrieved employee's action under [PAGA] functions as a substitute for an action
brought by the government itself, a judgment in that action binds all those, including nonparty
aggrieved employees, who would be bound by a judgment in an action brought by the government.
[PAGA] authorizes a representative action only for the purpose of seeking statutory penalties for
Labor Code violations.’ ” (Iskanian, supra, 59 Cal.4th at p. 381, 173 Cal.Rptr.3d 289, 327 P.3d
129.) For this reason, “[a]ll PAGA claims are ‘representative’ actions in the sense that they are
brought on the state's behalf.” (ZB, N.A., supra, 8 Cal.5th at p. 185, 252 Cal.Rptr.3d 228, 448 P.3d
239; accord Iskanian, at p. 380, 173 Cal.Rptr.3d 289, 327 P.3d 129.)


B. Iskanian
Our high court in Iskanian, supra, 59 Cal.4th at page 360, 173 Cal.Rptr.3d 289, 327 P.3d 129,
analyzed whether a predispute waiver of a representative PAGA claim was valid and enforceable.
In Iskanian, the plaintiff signed an agreement providing that all claims arising out of his
employment were to be submitted to arbitration and that the parties would not assert representative
claims. The plaintiff alleged *992  causes of action against his employer for violations of the Labor
Code and alleged a PAGA claim. The appellate court **909  affirmed the trial court's grant of the
employer's motion to compel arbitration, reasoning that the plaintiff was obligated to arbitrate the
PAGA claim but was barred from litigating that claim in a representative capacity. (Id. at pp. 361–
362, 173 Cal.Rptr.3d 289, 327 P.3d 129.)


Iskanian found unenforceable predispute waivers requiring employees to relinquish the right to
assert a PAGA claim on behalf of other employees, as such waivers violated public policy because
they “harm the state's interests in enforcing the Labor Code and in receiving the proceeds of civil
penalties used to deter violations.” (59 Cal.4th at p. 383, 173 Cal.Rptr.3d 289, 327 P.3d 129.)
Iskanian succinctly declared, “an employee's right to bring a PAGA action is unwaivable.” (Ibid.)



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_4040_381&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_381

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_4040_381&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_381

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049165757&pubNum=0007052&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_7052_197&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_197

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049165757&pubNum=0007052&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_7052_197&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_197

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049165757&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS558&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_4040_387&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_387

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2043265905&pubNum=0007053&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_7053_866&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_866

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_4040_381&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_381

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_4040_381&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_381

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049165757&pubNum=0007052&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_7052_185&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_185

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049165757&pubNum=0007052&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_7052_185&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_185

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_4040_380&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_380

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_4040_360&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_360

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004645&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004645&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&fi=co_pp_sp_4040_383&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_383

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=Ifc0a1fc00f5911ebaf4a97db80ef4b04&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Provost v. YourMechanic, Inc., 55 Cal.App.5th 982 (2020)
269 Cal.Rptr.3d 903, 2020 Wage & Hour Cas.2d (BNA) 398,921...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 9


The Iskanian court also found the FAA did not preempt this state law rule invalidating waivers
in arbitration agreements of the right to bring representative PAGA actions. (59 Cal.4th at p. 384,
173 Cal.Rptr.3d 289, 327 P.3d 129.) Our high court reasoned: “Simply put, a PAGA claim lies
outside the FAA's coverage because it is not a dispute between an employer and an employee
arising out of their contractual relationship. It is a dispute between an employer and the state,
which alleges directly or through its agents—either the Agency or aggrieved employees—that the
employer has violated the Labor Code.” (Id. at pp. 386–387, 173 Cal.Rptr.3d 289, 327 P.3d 129.)
The court found “[r]epresentative actions under the PAGA, unlike class action suits for damages,
do not displace the bilateral arbitration of private disputes between employers and employees over
their respective rights and obligations toward each other. Instead, they directly enforce the state's
interest in penalizing and deterring employers who violate California's labor laws.” (Id. at p. 387,
173 Cal.Rptr.3d 289, 327 P.3d 129.)


Subsequent cases have held that an aggrieved employee's predispute agreement to arbitrate PAGA
claims is unenforceable absent a showing the state also consented to the agreement. (See Julian,
supra, 17 Cal.App.5th at pp. 869–872, 225 Cal.Rptr.3d 798; Betancourt v. Prudential Overall
Supply (2017) 9 Cal.App.5th 439, 445–449, 215 Cal.Rptr.3d 344; Tanguilig v. Bloomingdale's,
Inc. (2016) 5 Cal.App.5th 665, 677–680, 210 Cal.Rptr.3d 352.) Each of these cases relied on
Iskanian's reasoning that a PAGA claim is a representative or qui tam-type action, and that the state
is the real party in interest in the suit. (Julian, at pp. 871–872, 225 Cal.Rptr.3d 798; Betancourt,
at pp. 448–449, 215 Cal.Rptr.3d 344; Tanguilig, at pp. 677–680, 210 Cal.Rptr.3d 352.) Here, the
state (i.e., LWDA) did not agree to arbitrate any part of Provost's PAGA action, including the
misclassification claim arising under section 226.8, and/or whether under the TSA he was an
independent contractor or employee of company.


*993  C. Case Law Prohibits the Splitting of a Single Representative PAGA Action into
“Individual” Arbitrable and Representative Nonarbitrable Components in Deciding whether
an Individual Has Standing under PAGA


Also relying on Iskanian, there is a long line of cases holding that a plaintiff's single-count PAGA
action, such as in the instant case, “cannot be split into an arbitrable ‘individual claim’ and a
nonarbitrable representative claim.” (See e.g., Williams v. Superior Court (2015) 237 Cal.App.4th
642, 649, 188 Cal.Rptr.3d 83 (Williams). In Williams, the petitioner filed a single cause of action
under PAGA, alleging real party in interest Pinkerton violated various provisions of the Labor
Code. Pinkerton in response moved to enforce **910  the petitioner's predispute waiver of his
right to assert a PAGA claim; or alternatively, for an order staying that claim but requiring the
petitioner's “individual claim” for Labor Code violations to be arbitrated pursuant to the parties'
written arbitration agreement. (Id. at pp. 644–645, 188 Cal.Rptr.3d 83.) Following Iskanian, the
trial court refused to enforce the waiver, but granted Pinkerton alternative relief.
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In granting the petitioner's writ of mandate, the Williams court found the trial court had correctly
ruled that the predispute waiver of a right to assert a representative PAGA action in any forum
was unenforceable. (See Williams, supra, 237 Cal.App.4th at p. 645, 188 Cal.Rptr.3d 83, citing
Iskanian, supra, 59 Cal.4th at p. 384, 173 Cal.Rptr.3d 289, 327 P.3d 129.) However, as particularly
germane here, the Williams court found the trial court erred in granting Pinkerton alternative relief,
concluding the petitioner's PAGA claim could not be divided into arbitrable (i.e., the underlying
Labor Code violations) and nonarbitrable (i.e., the PAGA action itself) components. (Williams,
237 Cal.App.4th at p. 645, 188 Cal.Rptr.3d 83.)


In reaching its decision, the Williams court first rejected Pinkerton's argument that Iskanian
was inapplicable because the petitioner in Williams, not unlike Provost in the instant
case, had the opportunity to “opt out of the representative action waiver without adverse
consequences.” (Williams, supra, 237 Cal.App.4th at pp. 647–648, 188 Cal.Rptr.3d 83.) The
court found this same argument had been raised and properly rejected by another court. (Ibid.,
citing Securitas Security Services USA, Inc. v. Superior Court (2015) 234 Cal.App.4th 1109, 184
Cal.Rptr.3d 568) (Securitas) [noting “Iskanian's underlying public policy rationale—that a PAGA
waiver circumvents the Legislature's intent to empower employees to enforce the Labor Code as
agency representatives and harms the state's interest in enforcing the Labor Code—does not turn
on how the employer and employee entered into the agreement, or the mandatory or voluntary
nature of the employee's initial consent to the agreement,” as a “PAGA claim provides a remedy
inuring to the state ... and the law ... broadly precludes private agreements to waive such rights”];
see *994  Juarez v. Wash Depot Holdings, Inc. (2018) 24 Cal.App.5th 1197, 1203, 235 Cal.Rptr.3d
250 [following Securitas in refusing to enforce a predispute waiver of a representative PAGA
claim merely because the employee had the opportunity to opt out of such a waiver]; see also Civ.
Code, § 1668 [“[a]ll contracts which have for their object, directly or indirectly, to exempt anyone
from responsibility for ... violation of law, whether willful or negligent are against the policy of
the law”].) Thus, Williams concluded the petitioner could not voluntarily waive the advantages of
a law intended solely for his benefit, if doing so would contravene public policy. (Williams, at p.
648, 188 Cal.Rptr.3d 83.)


The Williams court next addressed whether the petitioner was required to arbitrate the underlying
controversy involving the alleged Labor Code violations of Pinkerton for a determination whether
he was an “aggrieved employee” under section 2699, subdivisions (a) and (c) with standing to bring
a representative PAGA claim. (See Williams, supra, 237 Cal.App.4th at p. 649, 188 Cal.Rptr.3d
83.) In rejecting this argument, as noted, the Williams court found that, “ ‘[b]ecause the PAGA
claim is not an individual claim, it was not within the scope of the [employer's] request that
individual claims be submitted to arbitration’ [citation].” (Ibid.) Therefore, the court in Williams
further found the petitioner could not “be compelled to submit any portion of his representative
**911  claim to arbitration, including whether he was an ‘aggrieved employee’ ” within the
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meaning of section 2699, subdivisions (a) and (c). (Williams, supra, at p. 649, 188 Cal.Rptr.3d
83, italics added.)


Since being decided, a series of cases have followed Williams and its holding that a single
representative PAGA action is not divisible into separate arbitrable “individual” and nonarbitrable
representative components in determining whether a plaintiff is an “aggrieved employee”
with standing to bring such an action. (See e.g., Jarboe v. Hanlees Auto Group (2020) 53
Cal.App.5th 539, 557, 267 Cal.Rptr.3d 640 [“Because a PAGA claim is representative and does
not belong to an employee individually, an employer should not be able [to] dictate how and
where the representative action proceeds”]; Brooks v. AmeriHome Mortgage Company, LLC
(2020) 47 Cal.App.5th 624, 629, 260 Cal.Rptr.3d 428 [because the plaintiff brought a PAGA
representative claim, “he cannot be compelled to separately arbitrate whether he was an aggrieved
employee”]; Hernandez v. Ross Stores, Inc. (2016) 7 Cal.App.5th 171, 178, 212 Cal.Rptr.3d 485
[“determination of whether the party bringing the PAGA action is an aggrieved party ... should not
be decided separately by arbitration”]; Perez v. U-Haul Co. of California (2016) 3 Cal.App.5th 408,
421, 207 Cal.Rptr.3d 605 (Perez) [“California law prohibits the enforcement of an employment
agreement provision that requires an employee to individually arbitrate whether he or she qualifies
as an ‘aggrieved employee’ under the PAGA, and then (if successful) to litigate the remainder of
the ‘representative action in the superior court’ ”].)


*995  Moreover, just recently our high court in Kim v. Reins International California, Inc. (2020)
9 Cal.5th 73, 259 Cal.Rptr.3d 769, 459 P.3d 1123 (Kim), approvingly cited to Williams in holding
that the plaintiff remained an “aggrieved employee” with standing to sue under PAGA despite
settling his individual claims for labor code violations. (Id. at p. 81, 259 Cal.Rptr.3d 769, 459 P.3d
1123.) The Kim court also cited with approval cases, including Perez, in which “[a]ppellate courts
have rejected efforts to split PAGA claims into individual and representative components.” (Kim,
at p. 88, 259 Cal.Rptr.3d 769, 459 P.3d 1123, citing Perez, supra, 3 Cal.App.5th at pp. 420–
421, 207 Cal.Rptr.3d 605.) The court in Kim added, “Standing for these PAGA-only cases cannot
be dependent on the maintenance of an individual claim because individual relief has not been
sought.” (Kim, at p. 88, 259 Cal.Rptr.3d 769, 459 P.3d 1123.)


Williams and its progeny, which were recently cited with approval in Kim for the proposition
that a PAGA-only claim cannot be divided into individual and representative components, firmly
reject the contention that the issue of a plaintiff's status as an “aggrieved employee” must first be
arbitrated before he or she has standing to pursue such a claim.


D. Standard of Review
[8]  [9]  [10]  [11] The standard of review applicable to the denial of a petition to compel
arbitration is determined by the issues raised by the parties on appeal. (Julian, supra, 17
Cal.App.5th at p. 864, 225 Cal.Rptr.3d 798.) “To the extent the denial relies on a pertinent factual
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finding, we review that finding for the existence of substantial evidence. [Citation.] In contrast, to
the extent the denial relies on a determination of law, we review the trial court's resolution of that
determination de novo. [Citation.] Nonetheless, we are not bound by the trial court's rationale, and
thus may affirm the denial on any correct legal theory supported by the record, even **912  if the
theory was not invoked by the trial court. [Citations].” (Ibid.)


Here, we apply a de novo standard of review because the denial of arbitration of the “individual”
claim—whether Provost is an independent contractor or an “aggrieved employee,” with standing
under section 2699, subdivisions (a) and (c)—rests on a determination of the law. (See Zakaryan
v. The Men's Wearhouse, Inc. (2019) 33 Cal.App.5th 659, 667, 245 Cal.Rptr.3d 333 [“arbitrability
of a portion of a PAGA claim presents a legal question that lies at the intersection of California
labor law and arbitration law”], overruled on another ground as stated in ZB, N.A., supra, 8 Cal.5th
at p. 197, fn. 8, 252 Cal.Rptr.3d 228, 448 P.3d 239; see also Nieto v. Fresno Beverage Co., Inc.
(2019) 33 Cal.App.5th 274, 279, 245 Cal.Rptr.3d 69 [if a trial court resolves a question of law, its
legal conclusion is subject to this court's independent review].)


*996  E. Analysis
As noted, YourMechanic contends an arbitrator must first decide whether Provost is an
independent contractor, as company contends, or is an employee of YourMechanic, as Provost
contends. YourMechanic further contends that, until this threshold issue is resolved in arbitration,
Provost has no standing to pursue a representative PAGA action because he cannot show he
is an “aggrieved employee” for purposes of section 2699, subdivisions (a) and (c). In making
this contention, YourMechanic relies on the arbitration provision in the TSA, including language
requiring the parties to arbitrate any “private dispute[ ] arising out of or related to [Provost's]
relationship with the Company.”


We find YourMechanic's contention unavailing.


Indeed, to accept YourMechanic's contention would require us to ignore Williams and its progeny,
summarized ante. These cases consistently, and, in our view, properly hold that threshold issues
involving whether a plaintiff is an “aggrieved employee” for purposes of a representative PAGA-
only action cannot be split into individual arbitrable and representative nonarbitrable components.
(See Williams, supra, 237 Cal.App.4th at p. 649, 188 Cal.Rptr.3d 83 and its progeny.) We conclude
YourMechanic's contention in this case in support of arbitration falls within the ambit of these
cases.


Our decision is further compelled by Kim. Although Kim, as noted, addressed a slightly different
issue than the one pending before us, the court there cited with approval cases, including
Perez, which have rejected efforts to split a PAGA-only action into individual and representative
components. (See Kim, supra, 9 Cal.5th at p. 88, 259 Cal.Rptr.3d 769, 459 P.3d 1123.) The Kim
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court noted standing in such actions cannot be dependent on the maintenance of an individual
claim because there is no claim for individual relief. (See ibid.)


In addition, Kim recognized there were certain penalty provisions in the Labor Code where no
private right of action existed. It noted one such provision was section 226.8, at issue in the instant
case. (See Kim, supra, 9 Cal.5th at p. 89, 259 Cal.Rptr.3d 769, 459 P.3d 1123, citing Noe v. Superior
Court (2015) 237 Cal.App.4th 316, 337–341, 187 Cal.Rptr.3d 836 (Noe) [employees misclassified
as independent contractors cannot sue for relief directly under section 226.8].)


In rejecting the defendant's claim that PAGA standing required a plaintiff to have an “unredressed
injury” (Kim, supra, 9 Cal.5th at p. 89, 259 Cal.Rptr.3d 769, 459 P.3d 1123), the Kim court
noted such an argument would not take into consideration **913  Labor Code violations where
there was no private right to sue, reasoning: “But plaintiffs cannot address a claimed injury by
private suit unless the statute permits it. *997  The concept of injury is especially inapposite
in this context. Requiring the existence of an unredressed injury to support standing would be
problematic for PAGA suits to enforce the many Labor Code statutes that do not create a private
right to sue. Indeed, the very reason the Legislature enacted PAGA was to enhance enforcement
of provisions punishable only through government-initiated proceedings. [Citations.]” (Kim, at p.
89, 259 Cal.Rptr.3d 769, 459 P.3d 1123.)


[12] As noted, Provost's PAGA-only action against YourMechanic includes allegations that
company “willful[ly] misclassified” Provost and other similarly situated “aggrieved employees” in
violation of section 226.8, subdivision (a). Provost, however, has no private right of action against
YourMechanic to pursue this alleged Labor Code violation. (See Kim, supra, 9 Cal.5th at p. 89,
259 Cal.Rptr.3d 769, 459 P.3d 1123; Noe, supra, 237 Cal.App.4th at pp. 337–341, 187 Cal.Rptr.3d
836.) Therefore, the only recourse available to Provost in pursuing such an alleged violation under
this particular statute is through PAGA. (See Kim, at p. 89, 259 Cal.Rptr.3d 769, 459 P.3d 1123;
Noe, at pp. 337–341, 187 Cal.Rptr.3d 836.)


It would defy logic to require Provost to arbitrate the issue of whether he was an independent
contractor or employee for purposes of section 226.8, when he and others similarly situated to
him are only able to obtain any relief under this statute in a nonarbitrable PAGA action. This
contradiction highlights the flaw in YourMechanic's formulation of standing in support of its
motion. YourMechanic's reasoning would also “harm the state's interests in enforcing the Labor
Code and in receiving the proceeds of civil penalties used to deter violations,” particularly for
violations in which there is no private right of action. (Iskanian, supra, 59 Cal.4th at p. 383, 173
Cal.Rptr.3d 289, 327 P.3d 129; see Kim, supra, 9 Cal.5th at p. 89, 259 Cal.Rptr.3d 769, 459 P.3d
1123.) 5
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5 We are not called upon to decide in this case whether Provost was an independent contractor
or an employee of YourMechanic, or whether company willfully misclassified him and others
similarly situated as such under section 226.8. We therefore offer no opinion on these issues.


Perhaps in anticipation of our conclusion, YourMechanic also contends that Iskanian has been
implicitly overruled by the recent United States Supreme Court decision of Epic Systems Corp. v.
Lewis (2018) ––– U.S. ––––, 138 S.Ct. 1612, 200 L.Ed.2d 889 (Epic). We rejected this identical
contention in Correia v. NB Baker Electric, Inc. (2019) 32 Cal.App.5th 602, 244 Cal.Rptr.3d 177
(Correia).


We reaffirm here our analysis and decision in Correia that Epic did not overrule Iskanian. In
Correia, we observed: “Iskanian held a ban on bringing PAGA actions in any forum violates
public policy and that this rule is not preempted by the FAA because the claim is a governmental
claim. [Citation.] Epic did not consider this issue and thus did not decide the same question
differently. [Citation.] Epic addressed a different issue pertaining to *998  the enforceability of
an individualized arbitration requirement against challenges that such enforcement violated” the
National Labor Relations Act. (Correia, supra, 32 Cal.App.5th at pp. 619–620, 244 Cal.Rptr.3d
177.)


Moreover, more than a year after Epic was decided, our high court reaffirmed Iskanian in ZB,
N.A. Throughout the **914  opinion, ZB., N.A. freely cited Iskanian with approval, including as
follows: “In Iskanian, we declared unenforceable as a matter of state law an employee's predispute
agreement waiving the right to bring these representative PAGA claims. Requiring employees to
forgo PAGA claims in this way contravenes public policy by ‘serv[ing] to disable,’ through private
agreement, one of the state's ‘primary mechanisms’ for enforcing the Labor Code. [Citation.] We
then concluded the FAA did not preempt this rule or otherwise require enforcement of such a
waiver in an arbitration agreement.” (ZB, N.A., supra, 8 Cal.5th at p. 185, 252 Cal.Rptr.3d 228, 448
P.3d 239.) ZB, N.A. added, “Iskanian established an important principle: employers cannot compel
employees to waive their right to enforce the state's interests when the PAGA has empowered
employees to do so.” (Id. at p. 197, 252 Cal.Rptr.3d 228, 448 P.3d 239.)


And, as we have noted, just recently our high court in Kim not only reaffirmed Iskanian and ZB,
N.A., but also many of the cases we have cited in this decision, including among others Williams
and Perez. Because we reaffirm our conclusion that Iskanian has not been overruled, we are bound
to follow it. (See Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455, 20 Cal.Rptr.
321, 369 P.2d 937 [decisions of our high court “are binding upon and must be followed by all the
state courts of California”]; see also Correia, supra, 32 Cal.App.5th at p. 619, 244 Cal.Rptr.3d
177.)
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DISPOSITION


The order denying YourMechanic's motion to compel arbitration is affirmed. Provost to recover
his costs of appeal.


WE CONCUR:


AARON, J.


DATO, J.


All Citations


55 Cal.App.5th 982, 269 Cal.Rptr.3d 903, 2020 Wage & Hour Cas.2d (BNA) 398,921, 20 Cal.
Daily Op. Serv. 10,752, 2020 Daily Journal D.A.R. 11,192
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73 Cal.App.4th 1225, 87 Cal.Rptr.2d 346, 99 Cal.
Daily Op. Serv. 6197, 1999 Daily Journal D.A.R. 7941


GERALD REESE, Plaintiff and Appellant,
v.


WAL-MART STORES, INC., et al., Defendants and Respondents.


No. C029199.
Court of Appeal, Third District, California.


Aug. 3, 1999.


SUMMARY


The trial court denied plaintiff's motion for class certification in his action for gender-based
discrimination in violation of the Unruh Civil Rights Act (Civ. Code, §§ 51, 51.5) and the Gender
Tax Repeal Act (Civ. Code, § 51.6), and for unfair competition (Bus. & Prof. Code, § 17200),
which plaintiff brought against an automotive store that offered an oil change at a discount to
its female customers. The trial court also denied plaintiff's motion for reconsideration. (Superior
Court of Sacramento County, No. 96AS02744, Joe S. Gray, Judge.)


The Court of Appeal affirmed the trial court's order denying class certification and dismissed
plaintiff's appeal from the trial court's order denying reconsideration. The court held that substantial
evidence supported the trial court's finding that plaintiff failed to demonstrate that substantial
benefits would accrue from class treatment in his case, since: (1) individual claims were viable
without class treatment; (2) multiple lawsuits were unlikely in light of the fact that the only
aggrieved party who had brought suit (plaintiff) had deliberately generated his own injury; (3) class
treatment would consume more time and expense than adjudicating the pending case or a limited
number of individual suits; (4) some form of effective class-wide relief was available without
class certification through the unfair competition claim alleged by plaintiff; and (5) the statutory
penalties sought by plaintiff and others could disgorge any unjust enrichment without resort to
class certification. The court also held that the trial court's order denying plaintiff's motion for
reconsideration was not an appealable order, since Code Civ. Proc., § 904.1, does not authorize
appeals from such orders. (Opinion by Kolkey, J., with Sims, Acting P. J., and Morrison, J.,
concurring.)


HEADNOTES


Classified to California Digest of Official Reports
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(1a, 1b)
Parties § 6.5--Class Actions; Class Certification--Discretion of Trial Court; Review.
A reviewing court will not disturb a trial *1226  court's ruling denying class certification if that
ruling is supported by substantial evidence, unless improper criteria were used or erroneous legal
assumptions were made. Trial courts have great discretion with regard to class certification. So
long as the trial court applies proper criteria and its action is founded on a rational basis, its ruling
must be upheld. The reviewing court will not substitute its judgment regarding the suitability of
class treatment for that of the trial court as long as the trial court applied the proper legal principles
and assumptions, and the ruling is supported by substantial evidence.


[See 4 Witkin, Cal. Procedure (4th ed. 1997) Pleading, § 281; 9 Witkin, Cal. Procedure (4th ed.
1997) Appeal, §§ 72, 116.]


(2a, 2b, 2c, 2d, 2e, 2f, 2g)
Parties § 6.5--Class Actions; Class Certification--Discretion of Trial Court; Review--Legal
Criteria--Substantial Benefits--Evidentiary Support.
The trial court did not abuse its discretion in denying plaintiff's motion for class certification in his
action for gender-based discrimination in violation of the Unruh Civil Rights Act (Civ. Code, §§
51, 51.5) and the Gender Tax Repeal Act (Civ. Code, § 51.6), and for unfair competition (Bus. &
Prof. Code, § 17200), brought against an automotive store that offered an oil change at a discount
to its female customers, since substantial evidence supported the court's finding that plaintiff failed
to demonstrate that substantial benefits would accrue from class treatment in his case. Substantial
benefits would not have accrued since: (1) individual claims were viable without class treatment;
(2) multiple lawsuits were unlikely in light of the fact that the only aggrieved party who had brought
suit (plaintiff) had deliberately generated his own injury; (3) class treatment would consume more
time and expense than adjudicating the pending case or a limited number of individual suits; (4)
some form of effective class-wide relief was available without class certification through the unfair
competition claim alleged by plaintiff; and (5) the statutory penalties sought by plaintiff and others
could disgorge any unjust enrichment without resort to class certification.


[See 4 Witkin, Cal. Procedure (4th ed. 1997) Pleading, § 261 et seq. See also Weil & Brown, Cal.
Practice Guide: Civil Procedure Before Trial 3 (The Rutter Group 1999) ¶¶ 14:15-17, 14:99-102.2.]


(3)
Parties § 6--Class Actions; Class Certification--Benefits From Class Treatment.
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There are at least three different benefits from class treatment: redress for numerous aggrieved
parties who could not otherwise maintain individual actions; the avoidance of the possibility
*1227  of multiple actions; and the disgorging of the wrongdoer's unjust enrichment.


(4a, 4b)
Appellate Review § 21--Decisions Appealable--Interlocutory Orders--Statutory Provisions--Order
Denying Motion for Reconsideration.
In a man's action for gender-based discrimination in violation of the Unruh Civil Rights Act
(Civ. Code, §§ 51, 51.5) and the Gender Tax Repeal Act (Civ. Code, § 51.6), and for unfair
competition (Bus. & Prof. Code, § 17200), brought against an automotive store that offered an
oil change at a discount to its female customers, the trial court's order denying plaintiff's motion
for reconsideration of the court's order denying plaintiff's motion for class certification was not
an appealable order. Code Civ. Proc., § 904.1, does not authorize appeals from such orders, and
to hold otherwise would permit, in effect, two appeals for every appealable decision and promote
the manipulation of the time allowed for an appeal.


(5)
Civil Rights § 1--Sex Discrimination--“Ladies Day” and “Ladies Night” Discounts.
“Ladies Day” and “Ladies Night” discounts offered by car wash facilities and nightclubs violate
the Unruh Civil Rights Act (Civ. Code, §§ 51, 51.5). The Legislature has established that arbitrary
sex discrimination by business is per se injurious, and that differential pricing based on sex may
be generally detrimental to both men and women, because it reinforces harmful stereotypes.


(6)
Parties § 6.3--Class Actions; Class Certification--Community of Interest--Substantial Benefit.
The party seeking certification as a class representative must establish the existence of an
ascertainable class and a well-defined community of interest among the class members. The
community of interest requirement embodies three factors: (1) predominant common questions
of law or fact; (2) class representatives with claims or defenses typical of the class; and (3) class
representatives who can adequately represent the class. However, the class action statute is based
upon the equitable doctrine of virtual representation, which rests upon considerations of necessity
and paramount convenience, and was adopted to prevent a failure of justice. Trial courts must
carefully weigh respective benefits and burdens and allow maintenance of the class action only
where substantial benefits accrue both to litigants and to the courts.


(7a, 7b, 7c)
Parties § 6.3--Class Actions; Class Certification-- Community of Interest--Substantial Benefit--
Recovery Available to Each Class Member.
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The possibility of a larger than nominal recovery for *1228  each class member does not militate
against maintenance of a class action, notwithstanding the fact that one important function of class
actions is to provide claimants with a method of obtaining redress for claims that would otherwise
be too small to warrant individual litigation. Furthermore, a court may appraise the extent and
nature of other litigation already commenced by members of the class in determining whether a
class action would provide substantial benefit.


(8)
Unfair Competition § 1--Action Brought on Behalf of General Public:Parties § 6--Class Actions;
Class Certification.
In a suit for unfair competition brought on behalf of the public under Bus. & Prof. Code, § 17200,
a court can make such orders or judgments as may be necessary to prevent the use or employment
of an unfair business practice, without certifying a class. Indeed, Bus. & Prof. Code, § 17203,
authorizes a trial court to order restitution of money lost through acts of unfair competition, as
defined in Bus. & Prof. Code, § 17200, whether or not the court also enjoins future violations.
While the due process implications of ordering restitution for absent persons should be considered
before doing so, a plaintiff's unfair competition claim on behalf of the general public offers that
plaintiff the prospect of an alternative form of class-wide relief for purposes of deterring future
violations without class certification. The unfair competition statutes allow restitution for absent
persons, without certifying a class, thereby avoiding unjust enrichment, which is one of the stated
benefits of class treatment.


COUNSEL
Donald P. Driscoll and Kevin G. Cronin for Plaintiff and Appellant.
Faustman, Carlton, DiSante & Freudenberger, David F. Faustman and Ronna S. Reed for
Defendants and Respondents.


KOLKEY, J.


Introduction
Plaintiff Gerald Reese appeals from an order denying his motion for class certification in his action
against defendants Wal-Mart Stores, Inc., and *1229  George Bronk, an employee at the Wal-Mart
store located on Watt Avenue in Sacramento. 1  Plaintiff argues that the trial court utilized improper
legal criteria in denying his motion for class certification. We disagree and shall affirm.


1 Since plaintiff's motion for class certification and appellate brief solely focus on Wal-Mart,
for purposes of this appeal, all references to “defendant” will be to Wal-Mart only.


(1a) In an appeal from a decision denying class certification, a reviewing court will “not
disturb a trial court ruling on class certification which is supported by substantial evidence
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unless (1) improper criteria were used [citation]; or (2) erroneous legal assumptions were made
[citation].” (Richmond v. Dart Industries, Inc. (1981) 29 Cal.3d 462, 470 [174 Cal.Rptr. 515, 629
P.2d 23] (Richmond).) In other words, we will not substitute our judgment for that of the trial court
as long as the trial court applied correct legal principles and assumptions, and did not abuse its
discretion in arriving at its decision. (Occidental Land, Inc. v. Superior Court (1976) 18 Cal.3d
355, 361 [134 Cal.Rptr. 388, 556 P.2d 750].)


(2a) In this case, the trial court did use the proper legal standard: whether substantial benefits
would accrue to both the litigants and the courts from class treatment. (E.g., City of San Jose
v. Superior Court (1974) 12 Cal.3d 447, 459 [115 Cal.Rptr. 797, 525 P.2d 701, 76 A.L.R.3d
1223].) Moreover, the trial court did not abuse its discretion in finding that plaintiff failed to
demonstrate that substantial benefits would accrue from class treatment in this case. ( 3) A review
of California Supreme Court decisions suggests that there are at least three different benefits
from class treatment: redress for numerous aggrieved parties who could not otherwise maintain
individual actions; the avoidance of the possibility of multiple actions; and the disgorging of the
wrongdoer's unjust enrichment. (Richmond, supra, 29 Cal.3d at p. 469; Daar v. Yellow Cab Co.
(1967) 67 Cal.2d 695, 714-715 [63 Cal.Rptr. 724, 433 P.2d 732] (Daar).) ( 2b) In this case, the
trial court did not abuse its discretion in determining that substantial benefits would not accrue
from class treatment where (1) individual claims were viable without class treatment; (2) multiple
lawsuits were unlikely in light of the fact that the only aggrieved party who had brought suit (the
plaintiff) had deliberately generated his own injury; (3) class treatment would consume more time
and expense than an adjudication of the pending case or a limited number of individual suits; (4)
some form of effective class-wide relief was available without class certification through the unfair
competition claim alleged by plaintiff; and (5) the statutory penalties sought by plaintiff and others
could disgorge any unjust enrichment without resort to class certification.


(4a) Plaintiff also appeals from an order denying his motion for reconsideration. The order denying
reconsideration is not appealable, and thus, the *1230  appeal therefrom is dismissed. (Crotty v.
Trader (1996) 50 Cal.App.4th 765, 768-769 [57 Cal.Rptr.2d 818]; Estate of Simoncini (1991) 229
Cal.App.3d 881, 891 [280 Cal.Rptr. 393]; In re Jeffrey P. (1990) 218 Cal.App.3d 1548, 1550, fn.
2 [267 Cal.Rptr. 764].)


I. Factual and Procedural Background
Plaintiff's complaint is directed at a “Ladies Day” promotional discount at which defendant
purportedly offered female customers a lower price for a “lube express” oil change at various
automotive repair facilities. (5) In Koire v. Metro Car Wash (1985) 40 Cal.3d 24, 34 [219 Cal.Rptr.
133, 707 P.2d 195], the California Supreme Court held that “Ladies Day” and “Ladies Night”
discounts offered by various car wash facilities and nightclubs, respectively, violated the provisions
of the Unruh Civil Rights Act. The court reasoned that “... the Legislature established that arbitrary
sex discrimination by business is per se injurious” (id. at p. 33), and that “... differential pricing
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based on sex may be generally detrimental to both men and women, because it reinforces harmful
stereotypes.” (Id. at p. 34.)


In his second amended complaint—the relevant pleading for purposes of this appeal—plaintiff
alleges: “During 1994, 1995, and 1996, it was Wal-Mart's practice on each day designated at one of
its locations as 'Ladies Day' (generally, each Tuesday) to charge male customers at that location one
price (generally approximately $18.79) for an oil change, while charging female customers some
lower price (generally approximately $15.00) for the exact same labor, services, and parts. Wal-
Mart's corporate policy was to provide this weekly discount only to women. One of Wal-Mart's
purposes in creating 'Ladies Day' was every day of the week to give women the opportunity to
return on 'Ladies Day' for a discount. Each time that Wal-Mart charged a male oil-change customer
more than defendants' 'Ladies Day' price, Wal-Mart committed gender-based price discrimination
to the detriment of that male customer—regardless of the day of the week.” 2


2 The record indicates that in addition to “Ladies Day,” defendant's automotive department
also offered a “Seniors Day” discount, but that both promotional programs were discontinued
by defendant prior to the service of plaintiff's first amended complaint. Plaintiff never served
his original complaint, filed in May 1996, on defendant.


Plaintiff alleges that on April 9, 1996, he took his automobile to defendant's store located on Watt
Avenue in Sacramento for an oil change. Plaintiff was charged $18.79 for the service.


Plaintiff thereafter brought suit in May 1996. His second amended complaint (filed in April 1997)
is brought on behalf of himself, a nationwide *1231  class of males who paid for an oil change at
Wal-Mart, and the general public. The first cause of action alleges defendant violated the Unruh
Civil Rights Act (Civ. Code, §§ 51 and 51.5) by engaging in discriminatory business practices
based on gender. 3  The second cause of action charges defendant with a violation of the Gender
Tax Repeal Act (Civ. Code, § 51.6), premised on gender-based discriminatory pricing practices. 4


Plaintiff's third cause of action charges defendant with unfair competition in violation of Business
and Professions Code section 17200 by reason of the violations alleged in the first and second
causes of action. 5  In his prayer for relief, plaintiff asks, inter alia, for actual damages, treble
damages of not less than $1,000 for each and every violation of Civil Code section 51, 51.5, or
51.6, “rescission and/or restitution to the general public and disgorgement for the benefit of the
general public of any and all moneys received by Defendant[] as a result of these unlawful practices
or acts,” preliminary and permanent injunctive relief, and an award of attorney fees pursuant to
Civil Code section 52. 6
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5 Business and Professions Code section 17200 prohibits any person or business establishment
from engaging in unfair competition, which is defined as any unlawful, unfair, or fraudulent
business practice.


On or around June 13, 1997, pursuant to defendant's motion to strike, the trial court struck
the “nationwide” allegations of plaintiff's class and further ruled that the applicable statute of
limitations for a violation of the Unruh Civil Rights Act is one year. *1232


Defendant thereafter moved for summary judgment on the grounds that the Unruh Civil Rights Act
only applies to services and that plaintiff suffered no actual injury because he deliberately failed
to request the “Ladies Day” discount. Defendant relied on deposition testimony which established
that the “Ladies Day” discount at the Wal-Mart store in Sacramento was given to any customer who
requested it, regardless of gender. Defendant also submitted excerpts from plaintiff's deposition,
wherein plaintiff admitted that he had gone to the Wal-Mart store on the day in question because
it was the Ladies Day special, “fully expecting to be discriminated against,” and did not ask for
the discount.


After defendant's motion for summary judgment was filed but before the hearing thereon, plaintiff
filed his motion for class certification. (Code Civ. Proc., § 382.)


The motions were heard on January 20, 1998. The motion for summary judgment was denied.
The motion for class certification, following argument, was taken under submission. By written
order dated February 4, 1998, the trial court denied plaintiff's motion for class certification and
ruled as follows: “There are many factors germane to the determination of whether to approve
or deny class certification pursuant to [Code of Civil Procedure] section 382. Among those are
whether substantial benefits will accrue to the litigants, the class, the public, and the courts, and
whether it is likely that a high percentage of class members would ultimately come forward to
prove separate claims to a portion of the total class recovery. [Citations.] In reviewing the evidence
and papers submitted, the Court concludes that class certification should be denied. Since plaintiff
personally will be compensated ... fully if he prevails, including payment of his attorney fees, he
does not benefit. The court does not benefit, since the time, effort, and expense of determining
this case standing alone would be less than in a class action by many magnitudes. In this case,
plaintiff is claiming that a class action would provide substantial benefits to the Court and the
class members. At the present time, the court is not aware of any persons who claim that they
were injured by defendant's practices other than plaintiff. Thus the Court does not find that in
the absence of this class action, multiple lawsuits would occur nor would it be more efficient for
class members than individual actions. Pursuant to Civil Code section 52, prevailing plaintiffs are
entitled to a minimum amount of damages of $1,000, plus their attorney fees. There are enough
incentives built into the statute that any person who truly feels aggrieved by defendant's Ladies
Day practice will file suit. Absent a class suit, recovery by any of the class members is not unlikely.
[Citation.] In sum, plaintiff has not shown that class action would be superior to individual claims.
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If at a later date a significant number of claimants file suits, the court could entertain a possible
class action in any of those suits.” *1233


By motion filed on or around February 17, 1998, plaintiff moved for reconsideration of the order
denying class certification. (See Code Civ. Proc., § 1008, subd. (a).) The motion was denied
without argument.


II. Appeal From the Denial of Class Certification
We first address plaintiff's appeal from the order denying his motion for class certification. 7


7 An order denying certification to an entire class is appealable. (Richmond, supra, 29 Cal.3d
462, 470; Osborne v. Subaru of America, Inc. (1988) 198 Cal.App.3d 646, 652, fn. 2 [243
Cal.Rptr. 815].)


A. The Standard of Review
(1b) The “[t]rial courts have great discretion with regard to class certification.” (Caro v. Proctor &
Gamble Co. (1993) 18 Cal.App.4th 644, 655 [22 Cal.Rptr.2d 419] (Caro).) “Our task on appeal is
not to determine in the first instance whether the requested class is appropriate but rather whether
the trial court has abused its discretion in denying certification.” (Osborne v. Subaru of America,
Inc., supra, 198 Cal.App.3d 646, 654.)


The parties to this appeal acknowledge, as the California Supreme Court has ruled, that absent
other error, a reviewing court will “not disturb a trial court ruling on class certification which is
supported by substantial evidence unless (1) improper criteria were used [citation]; or (2) erroneous
legal assumptions were made [citation].” (Richmond, supra, 29 Cal.3d at p. 470.) Accordingly, “
'[s]o long as [the trial] court applies proper criteria and its action is founded on a rational basis,
its ruling must be upheld.' [Citations.]” (Dean Witter Reynolds, Inc. v. Superior Court (1989)
211 Cal.App.3d 758, 764-765 [259 Cal.Rptr. 789]; accord, Petherbridge v. Altadena Fed. Sav. &
Loan Assn. (1974) 37 Cal.App.3d 193, 199 [112 Cal.Rptr. 144].) Thus, we will not substitute our
judgment of the suitability of class treatment for that of the trial court, as long as the trial court
applied the proper legal principles and assumptions, and the ruling is supported by substantial
evidence.


As demonstrated herein, the trial court in this case did apply the correct legal criteria, and its
decision was supported by substantial evidence. Thus, we cannot disturb it. The scope of review
compels the result in this case.


B. Analysis of the Trial Court's Ruling
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Code of Civil Procedure section 382 provides that a class action may be brought “when the question
is one of a common or general interest, of many *1234  persons, or when the parties are numerous,
and it is impracticable to bring them all before the court ....”


(6) “The party seeking certification as a class representative must establish the existence of
an ascertainable class and a well-defined community of interest among the class members.
[Citation.] The community of interest requirement embodies three factors: (1) predominant
common questions of law or fact; (2) class representatives with claims or defenses typical of the
class; and (3) class representatives who can adequately represent the class. [Citation.]” (Richmond,
supra, 29 Cal.3d at p. 470.)


However, one must not lose sight of the fact that the class action statute “is based upon the equitable
doctrine of virtual representation, which ' ”rests upon considerations of necessity and paramount
convenience, and was adopted to prevent a failure of justice.“ ' [Citations.]” (Daar, supra, 67 Cal.2d
at pp. 703-704.) The California Supreme Court has stated on a number of occasions that despite
its general support of class actions, “... it has consistently admonished trial courts to carefully
weigh respective benefits and burdens and to allow maintenance of the class action only where
substantial benefits accrue both to litigants and the courts.” (City of San Jose v. Superior Court,
supra, 12 Cal.3d 447, 459; Blue Chip Stamps v. Superior Court (1976) 18 Cal.3d 381, 385 [134
Cal.Rptr. 393, 556 P.2d 755] (Blue Chip Stamps).) The Supreme Court has observed that “because
group action is also capable of injustice, the representative plaintiff must show substantial benefit
will result both to the litigants and to the court.” (Blue Chip Stamps, supra, 18 Cal.3d at p. 385.)


1. The Trial Court Utilized the Correct Legal Standard.
(2c) In denying class certification, the trial court in this case properly cited and used the above-
referenced standard in its ruling: “Among [the germane factors] are whether substantial benefits
will accrue to the litigants, the class, the public, and the courts ....” Although the court's reference
to “the public” is new in this formulation, its analysis does not suggest that it considered any
additional parties beyond the litigants (including the class) and the court in assessing the benefits
of class treatment. The court then found that a class action would not provide substantial benefits.
Its conclusion again used the correct legal standard: “In sum, plaintiff has not shown that [a] class
action would be superior to individual claims.”


Hence, plaintiff's appeal is reduced to claiming that the trial court utilized an erroneous legal
assumption elsewhere or did not base its ruling on substantial evidence. *1235


2. The Trial Court Did Not Use any Erroneous Legal Assumptions or Criteria.
Plaintiff argues that the trial court's ruling was not based on sound legal assumptions in a number
of respects:
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(a). The Court Properly Considered the Viability of Individual Lawsuits.
Plaintiff takes issue with the court's statement that “[a]bsent a class suit, recovery by any of
the class members is not unlikely.” He argues that “none of the cases cited indicate that the
existence of a potentially viable individual claim should undermine certification as the trial court
implies.” (7a) He relies on Collins v. Rocha (1972) 7 Cal.3d 232 [102 Cal.Rptr. 1, 497 P.2d 225]
for the proposition that the possibility of a larger-than-nominal recovery for each class member
does not militate against maintenance of a class action. (Id. at p. 238.)


We agree. The possibility of a larger-than-nominal recovery does not preclude class action
treatment. But the trial court was not suggesting otherwise. (2d) In weighing the benefits of
class treatment, it was merely observing that denial of class treatment would not burden potential
class members since there were, as it stated, “enough incentives built into the statute [the Unruh
Civil Rights Act] that any person who truly feels aggrieved by defendant's Ladies Day practice
will file suit.” ( 7b) Since one important function of class actions is to provide “small claimants
with a method of obtaining redress for claims which would otherwise be too small to warrant
individual litigation” (Eisen v. Carlisle & Jacquelin (2d Cir. 1968) 391 F.2d 555, 560; accord, Blue
Chip Stamps, supra, 18 Cal.3d at p. 385; Daar, supra, 67 Cal.2d at p. 715), this was certainly a
relevant (albeit not determinative) consideration in assessing whether class treatment would bring
substantial benefits.


(b). The Trial Court Properly Considered Whether Multiple Lawsuits Would Arise.
(2e) Plaintiff next cites as error the trial court's statement that “the court is not aware of any
persons who claim that they were injured by defendant's practices other than plaintiff.” As plaintiff
puts it, “the [trial] court's ruling suggests a new, additional prerequisite to class certification: a
demonstration that class members claim to be aggrieved prior to class notice. This requirement
is altogether improper in that one reason for allowing a class action to proceed is because class
members may not realize they have claims.” *1236


We do not read the trial court's statement as suggesting that class treatment should be denied
simply because others have not filed claims. However, in the context of this case, the court could
reasonably question whether class treatment was necessary to avoid the possibility of repetitious
litigation: Although plaintiff's second amended complaint alleges defendant's Ladies Day special
had been an ongoing promotion during 1994, 1995, and 1996, at the time plaintiff moved for class
certification in January 1998, no one other than plaintiff had filed suit based on these business
practices. And the record before the trial court disclosed that plaintiff—the one person who did
file suit—had deliberately gone to Wal-Mart, rather than his normal automotive service, on the
day in question for purposes of being denied the Ladies Day discount. And he had done so only
after he was introduced to his counsel. Whereas most litigants consult with a lawyer after an injury
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to seek judicial redress, this client went to his lawyer to seek an injury for which he could claim
judicial redress. We do not in any way express a view here on the propriety of such a practice. But
on this record, where the only lawsuit on file was based on a self-generated injury, the trial court
could reasonably conclude that it would likely not have to adjudicate a multiplicity of actions if
the class was not certified.


In Caro, supra, 18 Cal.App.4th 644, the Court of Appeal found no error in the trial court's denial
of class certification based, in part, on the finding that a “glut” of actions would not be filed. There,
the plaintiff filed a class action complaint for fraud, negligent misrepresentation, unfair business
practices, and false advertising, among other things, claiming defendants had falsely represented
various Procter & Gamble “Citrus Hill” products to be fresh orange juice—whereas the orange
juice was, in fact, reconstituted from frozen concentrate. The trial court denied class certification,
stating, in part, “ 'I don't believe there's going to be a glut of cases. I don't think that ... this is going
to ease the court's burden, and as a result, I am not going to certify the class.' ” (18 Cal.App.4th at
p. 657.) The Caro court affirmed the order denying class certification, finding nothing improper in
such reasoning and concluding that the trial court acted within its discretion in determining that the
plaintiff had failed to meet his burden of demonstrating that class treatment would substantially
benefit both the litigants and the court. (Ibid.) (See also Ratner v. Chemical Bank New York Trust
Co. (S.D.N.Y. 1972) 54 F.R.D 412, 414 [court denied class certification on the basis, inter alia,
that “[n]o other member of the proposed class has evinced an interest in a lawsuit or brought a
similar suit elsewhere ...”].)


(c). The Court Properly Compared the Benefits of
Class Treatment to Multiple Individual Actions.


Plaintiff also argues that “the trial court compared the benefits to the court and the parties using
the single claim of the plaintiff himself as the measure *1237  instead of the multiple claims of
the plaintiff class.” That argument takes a single sentence in the trial court's ruling out of context.
The court did compare the time and expense of determining “this case standing alone” with a class
action, but did so because it found that multiple lawsuits were not likely to occur: “In this case,
plaintiff is claiming that a class action would provide substantial benefits to the Court and the
class members. At the present time, the court is not aware of any persons who claim that they
were injured by defendant's practices other than plaintiff. Thus, the Court does not find that in the
absence of this class action, multiple lawsuits would occur ....”


Accordingly, in finding that class treatment had not been shown to be superior, the court weighed
the benefits of class treatment compared to a single action because it found that multiple claims
were not likely on the record before it. In a typical case, it would be speculative to make such an
assumption, and a court should not uncritically assume that the absence of multiple actions reflects
an absence of aggrieved parties. (7c) Nonetheless, a court may appraise “the extent and nature of
other litigation already commenced by members of the class” in determining whether a class action
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is superior. (Schneider v. Vennard (1986) 183 Cal.App.3d 1340, 1347 [228 Cal.Rptr. 800].) ( 2f)In
this case, the evidence reflected that no other aggrieved party had brought suit by January 1998—
despite the visibility of the Ladies Day discounts in 1994, 1995 and 1996—and that plaintiff had
deliberately gone to Wal-Mart, rather than his normal automotive service, on Ladies Day, in order
to be denied the discount and become aggrieved.


Under these circumstances, we cannot state that it was an abuse of discretion for the trial court
to find that multiple claims would not likely arise, and thus that class action treatment would not
provide substantial benefits. We recognize that this state of the record later changed following
plaintiff counsel's solicitation by mail of other customers, but that was not in the record at the time
the trial court made its decision, upon which basis we must assess whether the trial court abused
its discretion. Indeed, it would be eminently unfair to assess a trial court's exercise of discretion
based on matters not before it at the time of decision.


3. The Trial Court's Ruling Was Based on Substantial Evidence.
Finally, the court's decision that plaintiff had not shown that substantial benefits would accrue
from class treatment is supported by substantial evidence.


The decisions of the California Supreme Court have identified at least three types of benefits
that can accrue from class treatment: Class treatment *1238  can provide redress to numerous
aggrieved parties who could not otherwise maintain individual actions (Blue Chip Stamps, supra,
18 Cal.3d at p. 385; Daar, supra, 67 Cal.2d at pp. 714-715), foster judicial economy by avoiding
“ 'the possibility of repetitious litigation' ” (Richmond, supra, 29 Cal.3d at p. 469; Daar, supra, 67
Cal.2d at pp. 714-715), and avoid unjust enrichment of a wrongdoer (Blue Chip Stamps, supra, 18
Cal.3d at p. 385; Daar, supra, 67 Cal.2d at p. 715). On the record before us, substantial evidence
supported the trial court's decision that plaintiff failed to show that any of these benefits would
accrue from class treatment.


First, the trial court found that a class action would provide no benefit to plaintiff himself: “Since
plaintiff personally will be compensated ... fully if he prevails, including payment of his attorney
fees, he does not benefit.” As the trial court noted in its order, plaintiff will be fully compensated
should he prevail on his Unruh Civil Rights Act claim, with damages of no less than $1,000, as
well as payment of his attorney fees. (Civ. Code, § 52, subd. (a).)


Likewise, the court found that a class action was unnecessary to ensure that individual class
members would be fully compensated for defendant's wrongdoing: “There are enough incentives
built into the statutes that any person who truly feels aggrieved by defendant's Ladies Day practice
will file suit.” Plaintiff claims that this consideration and the court's consideration of the “potential
viability of the representative's claim” were erroneous. As noted in part 2.(a) ante, we agree
that the viability of individual claims cannot alone serve as substantial evidence to support the
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denial of class certification. But since one of the functions of a class action is to “ 'provide small
claimants with a method of obtaining redress for claims which would otherwise be too small to
warrant individual litigation' ” (Richmond, supra, 29 Cal.3d at p. 469), the trial court's focus on
the “incentives” present for an aggrieved party to bring suit under the Unruh Civil Rights Act was
certainly a relevant consideration in support of its determination that class treatment would not
provide substantial benefits here. “Unavailability of a class suit does not create a practical barrier
to recovery where the amount of each individual recovery is substantial and separate actions are
economically feasible....” (Slakey Bros. Sacramento, Inc. v. Parker (1968) 265 Cal.App.2d 204,
209-210 [71 Cal.Rptr. 269].)


Third, the court found that “[a]t the present time, the court is not aware of any persons who claim
that they were injured by defendant's practices other than plaintiff,” and thus the court did not find
that “in the absence of this class action, multiple lawsuits would occur.” This was an important
finding in support of the trial court's ruling, since one reason to certify a class is to *1239  avoid
the possibility of repetitious litigation. (Richmond, supra, 29 Cal.3d at p. 469.) While the plaintiff
disputes the evidentiary support for the court's finding, the record before the court showed that
the only aggrieved party who had brought suit based on defendant's practices after four years was
plaintiff, and he had deliberately generated his injury. (See pt. 2. (b), ante.)


Fourth, the trial court found that the court would “not benefit, since the time, effort, and expense
of determining this case standing alone would be less than in a class action by many magnitudes.”
Plaintiff claims that this was also erroneous, but as shown in part 2.(c) ante, the expense and
burden of a class action, balanced against an adjudication of plaintiff's claims, could properly be
considered a factor against certification where multiple claims—in the absence of certification—
appeared unlikely.


Finally, while the trial court did not make specific mention of it, the availability of some form
of effective class-wide relief, without class certification, pursuant to plaintiff's claim on behalf
of the general public under Business and Professions Code section 17200 et seq. also bolstered
the court's conclusion that the benefits of class treatment were not demonstrated. (8) In a suit
brought on behalf of the general public under section 17200, a court can “make such orders or
judgments ... as may be necessary to prevent the use or employment” of an unfair business practice,
without certifying a class. (See Bus. & Prof. Code, § 17203; Fletcher v. Security Pacific National
Bank (1979) 23 Cal.3d 442, 453-454 [153 Cal.Rptr. 28, 591 P.2d 51].) Indeed, Business and
Professions Code section 17203 “authorizes a trial court to order restitution of money lost through
acts of unfair competition, as defined in section 17200, whether or not the court also enjoins future
violations.” (ABC Internat. Traders, Inc. v. Matsushita Electric Corp. (1997) 14 Cal.4th 1247, 1271
[61 Cal.Rptr.2d 112, 931 P.2d 290].) While the due process implications of ordering restitution
for absent persons should be considered before doing so (see Stop Youth Addiction, Inc. v. Lucky
Stores, Inc. (1998) 17 Cal.4th 553, 582-583 & fn. 3 [71 Cal.Rptr.2d 731, 950 P.2d 1086] (conc. opn.
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of Baxter, J.)), plaintiff's unfair competition claim on behalf of the general public offers plaintiff
the prospect of an alternative form of class-wide relief for purposes of deterring future violations
—without class certification. (Fletcher v. Security Pacific National Bank, supra, 23 Cal.3d at pp.
453-454.) Several courts have also stated that the unfair competition statutes allow restitution for
absent persons, without certifying a class, thereby avoiding unjust enrichment, which is one of
the stated benefits of class treatment. (E.g., Daar, supra, 67 Cal.2d at p. 715 [“... absent a class
suit, defendant will retain the benefits from its alleged wrongs. A procedure that would permit the
allegedly injured parties to recover the amount of their overpayments is to be preferred over the
foregoing alternative”].) *1240


In Caro, the Court of Appeal ruled that plaintiff “did not demonstrate class treatment was superior
to an individual action” under Business and Professions Code section 17200 et seq. because the
unfair competition statutes provided restitution “ 'in favor of absent persons, without certifying a
class action.' ” (18 Cal.App.4th at p. 661.)


In Dean Witter Reynolds, Inc. v. Superior Court, supra, 211 Cal.App.3d at page 773, the Court of
Appeal issued a peremptory writ of mandate vacating the trial court's order certifying the plaintiff's
claims for unfair competition as a class because “[o]n the record before us, there is no basis
for a finding that the class certification presents a superior method for adjudicating the unfair
competition claims.” The court observed that the unfair competition statutes empower the court
“to grant equitable relief, including restitution in favor of absent persons, without certifying a
class action.” (Ibid.) The court added: “In contrast to the streamlined procedure expressly provided
by the Legislature [under section 17200 et seq.], the management of a class action is 'a difficult
legal and administrative task.' [Citation.] Its only apparent advantage to victims of an unlawful
business practice, vis-a-vis an individual action under the unfair competition statute, is that it may
theoretically afford them a better opportunity to protect their interests. [Citation.] Nothing in the
record before the trial court, however, gave substance to this abstract possibility in the context
of the present case.” (Dean Witter Reynolds, Inc. v. Superior Court, supra, 211 Cal.App.3d at p.
773.) 8


8 Both Caro and Dean Witter Reynolds did not consider the due process implications of
ordering restitution for absent persons, and only considered whether an unfair business
practice claim should proceed as a class action. However, the decisions do suggest that
the equitable relief available under the unfair competition statutes can argue against the
superiority of class treatment. And although equitable relief would not include the statutory
penalties offered under the Unruh Civil Rights Act or the Gender Tax Repeal Act, the
inability to obtain such penalties on a class-wide basis would not justify class treatment here
because they are unnecessary to avoid unjust enrichment.
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(2g) While we do not decide here the scope of relief available under an unfair competition claim,
and thus cannot be certain such a claim will avoid any unjust enrichment, we note that in this case,
it will take only a limited number of individual claims under the Unruh Civil Rights Act, each
seeking the minimum $1,000 statutory penalty, to eliminate any unjust enrichment resulting from
the purported $3.79 overcharge to members of the class. 9


9 For instance, it would take only 60 individual Unruh Civil Rights Act claims to recover a $3
overcharge extracted from a class of 20,000.


Accordingly, in light of the seeming unlikelihood of multiple actions (given the unique
circumstances that resulted in the institution of this action), the additional expense and burden of
granting class treatment, the *1241  viability of individual claims, and the availability of some
form of class-wide relief under the unfair competition statutes without class certification, it was
not an abuse of discretion for the court to conclude that plaintiff failed to demonstrate class
treatment would result in substantial benefits to the litigants and the courts. Since the trial court
used proper legal criteria and based its judgment on substantial evidence, this court has no authority
to substitute its judgment for that of the trial court. (Caro, supra, 18 Cal.App.4th at p. 655.) We
affirm the trial court's order denying plaintiff's motion for class certification.


III. Appeal From Denial of Reconsideration
(4b) Following the entry of the trial court's February 4, 1998, order denying class certification,
plaintiff moved for reconsideration pursuant to Code of Civil Procedure section 1008, subdivision
(a). 10  The motion was accompanied by a declaration of counsel, who averred that his new or
different facts “include that plaintiff now has new facts relating to the mass mailing plaintiff's
counsel is conducting.”


10 Code of Civil Procedure section 1008, subdivision (a) states: “When an application for an
order has been made to a judge, or to a court, and refused in whole or in part, or granted, or
granted conditionally, or on terms, any party affected by the order may, within 10 days after
service upon the party of written notice of entry of the order and based upon new or different
facts, circumstances, or law, make application to the same judge or court that made the order,
to reconsider the matter and modify, amend, or revoke the prior order. The party making
the application shall state by affidavit what application was made before, when and to what
judge, what order or decisions were made, and what new or different facts, circumstances,
or law are claimed to be shown.”


One month later, on March 16, 1998—well after the expiration of the 10-day period to file a motion
for reconsideration based on new or different facts—counsel filed a supplemental declaration
wherein he stated that he had sent letters to approximately 18,330 persons listed on invoices
produced by defendant to inform them that his firm “might be able to represent them.”
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On March 24, 1998, counsel filed a second supplemental declaration, stating he had received
“2,166 requests for representation,” had “filed two actions in Sacramento Superior Court” that
included “a total of approximately 166 plaintiffs,” and intended to amend the complaint in one of
those actions the following day to “assert causes on behalf of just over two thousand additional
men.” He calculated that 20 percent of the men contacted requested representation. Defendant
argued that the 80 percent of purported class members who chose not to assert claims proved that
the majority of class members did not want class treatment and that class treatment would not
provide substantial benefits under those circumstances. *1242


The motion for reconsideration was denied, without argument, by the trial court.


Plaintiff now appeals from the order denying reconsideration. The order is not appealable. (Crotty
v. Trader, supra, 50 Cal.App.4th at pp. 768-769; Estate of Simoncini, supra, 229 Cal.App.3d 881,
891.) 11  Section 904.1 of the Code of Civil Procedure does not authorize appeals from such orders,
and to hold otherwise would permit, in effect, two appeals for every appealable decision and
promote the manipulation of the time allowed for an appeal. Glade v. Glade (1995) 38 Cal.App.4th
1441 [45 Cal.Rptr.2d 695], is not to the contrary because the published portion of that opinion
does not address the appealability of an order denying reconsideration.


11 Plaintiff's motion for judicial notice is denied. It consists exclusively of documents
originating after the expiration of the 10-day period for presenting new or different facts for
a motion for reconsideration pursuant to section 1008 of the Code of Civil Procedure.


If plaintiff needed more time to develop his record before his class certification motion was
considered, he should not have filed the motion when he did.


Disposition
The order denying class certification is affirmed. Plaintiff's appeal from the order denying
reconsideration is dismissed. Defendant shall recover its costs on appeal.


Sims, Acting P. J., and Morrison, J., concurred. *1243


Footnotes


FN3 Civil Code section 51 states in relevant part:
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“This section shall be known, and may be cited, as the Unruh Civil Rights Act.
“All persons within the jurisdiction of this state are free and equal, and no matter what their
sex, race, color, religion, ancestry, national origin, or disability are entitled to the full and equal
accommodations, advantages, facilities, privileges, or services in all business establishments
of every kind whatsoever.”
Section 51.5 states in relevant part: “No business establishment of any kind whatsoever shall
discriminate against, boycott or blacklist, refuse to buy from, sell to, or trade with any person
in this state because of the race, creed, religion, color, national origin, sex, or disability of
the person or of the person's partners, members, stockholders, directors, officers, managers,
superintendents, agents, employees, business associates, suppliers, or customers.”
FN4 Civil Code section 51.6 states in relevant part:
“(b) No business establishment of any kind whatsoever may discriminate, with respect to the
price charged for services of similar or like kind, against a person because of the person's
gender.
“(c) Nothing in subdivision (b) prohibits price differences based specifically upon the amount
of time, difficulty, or cost of providing the services.”
FN6 Civil Code section 52 provides that for each violation of section 51 or 51.5 of the Unruh
Civil Rights Act and for each violation of the Gender Tax Repeal Act (see Civ. Code, § 51.6,
subd. (d)), the violator is “liable for ... the actual damages, and any amount that may be
determined by a jury, or a court sitting without a jury, up to a maximum of three times the
amount of actual damage but in no case less than one thousand dollars ($1,000), and any
attorney's fees that may be determined by the court in addition thereto, suffered by any person
denied the rights [so] provided ....” (Civ. Code, § 52, subd. (a).)


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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63 Cal.App.5th 937
Court of Appeal, Second District, Division 8, California.


Damaris ROSALES, Plaintiff and Respondent,
v.


UBER TECHNOLOGIES, INC., Defendant and Appellant.


B305546
|


Filed 4/30/2021


Synopsis
Background: Driver who worked as independent contractor for ride-share service filed
representative action against service seeking wage violation penalties under the Private Attorneys
General Act (PAGA). The Superior Court, Los Angeles County, No. BC685555, Amy D. Hogue,
J., denied ride-share service's motion to compel arbitration. Ride-share service appealed.


[Holding:] The Court of Appeal, Grimes, J., held that PAGA plaintiff could not be compelled to
arbitrate whether she was an aggrieved employee.


Affirmed.


Procedural Posture(s): Motion to Compel Arbitration.


West Headnotes (7)


[1] Labor and Employment Actions
An employee suing under Private Attorneys General Act (PAGA) does so as the proxy or
agent of the state's labor law enforcement agencies. Cal. Lab. Code § 2698 et seq.


[2] Labor and Employment Penalties
The civil penalties a plaintiff may recover on the state's behalf under Private Attorneys
General Act (PAGA) are distinct from the statutory damages or penalties that may be
available to employees suing for individual wage violations. Cal. Lab. Code § 2698 et seq.
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[3] Labor and Employment Actions
Relief under Private Attorneys General Act (PAGA) is designed primarily to benefit the
general public, not the party bringing the action. Cal. Lab. Code § 2698 et seq.


[4] Labor and Employment Actions
Labor and Employment Penalties
A representative action under Private Attorneys General Act (PAGA) is a type of qui
tam action, conforming to all traditional criteria, except that a portion of the penalty goes
not only to the citizen bringing the suit but to all employees affected by the Labor Code
violation. Cal. Lab. Code § 2698 et seq.


[5] Labor and Employment Actions
The government entity on whose behalf a plaintiff files suit under the Private Attorneys
General Act (PAGA) is always the real party in interest. Cal. Lab. Code § 2698 et seq.


[6] Alternative Dispute Resolution Employment disputes
Ride-share service could not compel its independent-contractor driver to arbitrate whether
she was an “aggrieved employee” within meaning of the Labor Code before proceeding
under the Private Attorneys General Act (PAGA) with her single-count representative
action against service alleging wage violations under the Labor Code, despite provision
in technician service agreement between the parties requiring arbitration of all claims;
requiring driver to arbitrate whether she was an “aggrieved employee” with standing
to bring representative PAGA action would require splitting single action into two
components, an arbitrable individual claim and a nonarbitrable representative claim, and
PAGA action by nature was not an individual action, but instead, was indivisible and
belonged solely to the state, as the real party in interest. Cal. Lab. Code §§ 216, 2698 et seq.


4 Cases that cite this headnote


[7] Alternative Dispute Resolution Employment disputes
A claim under the Private Attorneys General Act (PAGA) lies outside the Federal
Arbitration Act's (FAA) coverage because it is not a dispute between an employer and an
employee arising out of their contractual relationship; instead, it is a dispute between an
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employer and the state, which alleges directly, or through its agents, that the employer has
violated the Labor Code. Cal. Lab. Code § 2698 et seq.


Witkin Library Reference: 3 Witkin, Summary of Cal. Law (11th ed. 2017) Agency and
Employment, § 343 [Labor Code Private Attorneys General Act; In General.]


**286  APPEAL from an order of the Superior Court of Los Angeles County. Amy D. Hogue,
Judge. Affirmed. (Los Angeles County Super. Ct. No. BC685555)


Attorneys and Law Firms


Littler Mendelson, Sophia Behnia, San Francisco, and Andrew M. Spurchise for Defendant and
Appellant.


Gold and Michael A. Gold, Los Angeles, for Plaintiff and Respondent.


GRIMES, Acting P. J.


* Judge of the Los Angeles Superior Court, assigned by the Chief Justice pursuant to article
VI, section 6 of the California Constitution.


*939  SUMMARY


Defendant Uber Technologies, Inc. moved to compel arbitration in a case where the plaintiff,
Damaris Rosales, alleged a single cause of action for *940  wage violations under the Private
Attorneys General Act (PAGA, Lab. Code, § 2698 et seq.). Plaintiff was an Uber driver under a
written agreement stating she was an independent contractor and all disputes would be resolved by
arbitration under the Federal Arbitration Act (FAA, 9 U.S.C. § 1 et seq.). The agreement delegated
to the arbitrator decisions on the enforceability or validity of the arbitration provision. **287  The
trial court denied defendant's motion to compel arbitration.


Defendant contends plaintiff cannot bring a PAGA claim in court unless or until an arbitrator first
decides whether she has standing to bring a PAGA claim—that is, whether she is an employee
who can seek penalties under PAGA on behalf of the state, or an independent contractor who
cannot. We conclude, as has every other California court presented with this or similar issues, that
the threshold question whether plaintiff is an employee or an independent contractor cannot be
delegated to an arbitrator. Accordingly, we affirm the trial court's order.
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FACTS


In April 2018, plaintiff filed the operative first amended complaint. The complaint stated a
representative action against defendant for penalties under PAGA, alleging defendant violated
section 216 of the Labor Code (refusal to pay wages due).


In January 2020, after successive demurrers were overruled, defendant brought its motion
to compel arbitration. Defendant sought an order compelling plaintiff “to arbitrate the
issue of her independent contractor status (i.e., whether she was properly classified as an
independent contractor) under the parties’ arbitration agreement and/or questions of enforceability
or arbitrability (i.e., enforcing the arbitration agreement's delegation clause).” Alternatively,
defendant sought to enforce the waiver of representative claims in the arbitration agreement, and
to compel plaintiff to arbitrate her individual claim.


The arbitration agreement was a part of defendant's then-standard technology services agreement,
which plaintiff executed on-line when she became a driver for defendant in March 2016. Defendant
refers to this as the 2015 TSA. The parties agreed, with irrelevant exceptions, to arbitrate all
disputes between them arising out of or related to the agreement and plaintiff's relationship with
defendant, including disputes regarding wage and hour laws. The agreement delegated to the
arbitrator the power to decide whether a dispute is arbitrable. It stated the arbitrator and not a
court or judge would decide all disputes “arising out of or relating to interpretation or application
*941  of this Arbitration Provision, including the enforceability, revocability or validity of the
Arbitration Provision or any portion of the Arbitration Provision.”


Plaintiff also agreed, to the extent permitted by law, not to bring a representative action on behalf
of others under PAGA in any court or in arbitration. She agreed that any claim brought as a private
attorney general would be resolved in arbitration on an individual basis only, and not to resolve
the claims of others.


The trial court denied defendant's motion. The court held that “no part of the TSA, including the
delegation provision, binds the State of California, on whose behalf [plaintiff] brings the PAGA
claim.”


Defendant filed a timely notice of appeal.


DISCUSSION
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1. The Background
Before PAGA was enacted, only the state could sue employers for civil penalties under the Labor
Code. (Kim v. Reins International California, Inc. (2020) 9 Cal.5th 73, 80, 259 Cal.Rptr.3d 769,
459 P.3d 1123 (Kim).) “Government enforcement proved problematic,” for reasons including
inadequate funding and staffing constraints. (Id. at p. 81, 259 Cal.Rptr.3d 769, 459 P.3d 1123.)
“To facilitate broader enforcement, the Legislature enacted **288  PAGA, authorizing ‘aggrieved
employee[s]’ to pursue civil penalties on the state's behalf. [Citations.] ‘Of the civil penalties
recovered, 75 percent goes to the Labor and Workforce Development Agency, leaving the
remaining 25 percent for the “aggrieved employees.” ’ ” (Ibid.)


[1]  [2]  [3]  [4]  [5] Kim explains that a PAGA claim “is legally and conceptually different from
an employee's own suit for damages and statutory penalties. An employee suing under PAGA
‘does so as the proxy or agent of the state's labor law enforcement agencies.’ [Citation.] Every
PAGA claim is ‘a dispute between an employer and the state.’ [Citations.] Moreover, the civil
penalties a PAGA plaintiff may recover on the state's behalf are distinct from the statutory damages
or penalties that may be available to employees suing for individual violations. [Citation.] Relief
under PAGA is designed primarily to benefit the general public, not the party bringing the action.
[Citations.] ‘A PAGA representative action is therefore a type of qui tam action,’ conforming to
all ‘traditional criteria, except that a portion of the penalty goes not only to the citizen bringing the
suit but to all employees affected by the Labor Code *942  violation.’ [Citation.] The ‘government
entity on whose behalf the plaintiff files suit is always the real party in interest.’ ” (Kim, supra, 9
Cal.5th at p. 81, 259 Cal.Rptr.3d 769, 459 P.3d 1123.)


2. The Authorities
The issue presented for our review has been resolved adversely to defendant in two cases decided
during and after briefing in this case: Provost v. YourMechanic, Inc. (2020) 55 Cal.App.5th 982,
269 Cal.Rptr.3d 903 (Provost) and Contreras v. Superior Court (2021) 61 Cal.App.5th 461, 275
Cal.Rptr.3d 741 (Contreras). 1


1 Before the opinion in Contreras was published, defendant asked us to take judicial notice of
the trial court's order in that case. The request for judicial notice is now moot.


In Provost, as here, the defendant contended an arbitrator must first decide the threshold issue
whether the plaintiff was an independent contractor or an employee. Until that issue is resolved
in arbitration, the defendant argued, the plaintiff had no standing to pursue a representative
PAGA action, because he could not show he was an “aggrieved employee.” (Provost, supra, 55
Cal.App.5th at p. 996, 269 Cal.Rptr.3d 903.) The court rejected those assertions, following cases
that “consistently, and, in our view, properly hold that threshold issues involving whether a plaintiff
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is an ‘aggrieved employee’ for purposes of a representative PAGA-only action cannot be split into
individual arbitrable and representative nonarbitrable components.” (Ibid.)


Contreras similarly held that a PAGA plaintiff “may not be compelled to arbitrate whether he
or she is an aggrieved employee.” (Contreras, supra, 61 Cal.App.5th at p. 477, 275 Cal.Rptr.3d
741; id. at p. 472, 275 Cal.Rptr.3d 741 [“PAGA claims cannot be arbitrated without state
consent” (italics omitted)]; id. at p. 473, 275 Cal.Rptr.3d 741 [the preliminary question whether
the petitioners were “aggrieved employees” under PAGA “may not be decided in private party
arbitration” (capitalization omitted)].)


We are not persuaded to depart from the analyses in Provost and Contreras and all the authorities
they cite. As we shall see, these authorities cogently answer each of defendant's arguments.


3. Defendant's Contentions
[6] Defendant contends the FAA governs the arbitration provision, and under the FAA, the parties’
agreement to delegate **289  the issue of arbitrability to the arbitrator is enforceable. But our
Supreme Court has held the FAA does not govern a PAGA claim. (Iskanian v. CLS Transportation
Los Angeles, LLC (2014) 59 Cal.4th 348, 360, 173 Cal.Rptr.3d 289, 327 P.3d 129 (Iskanian).)


*943  As relevant here, Iskanian held that “an arbitration agreement requiring an employee as a
condition of employment to give up the right to bring representative PAGA actions in any forum
is contrary to public policy.” (Iskanian, supra, 59 Cal.4th at p. 360, 173 Cal.Rptr.3d 289, 327 P.3d
129.) This is referred to as the Iskanian rule. The court further concluded “that the FAA's goal of
promoting arbitration as a means of private dispute resolution does not preclude our Legislature
from deputizing employees to prosecute Labor Code violations on the state's behalf. Therefore,
the FAA does not preempt a state law that prohibits waiver of PAGA representative actions in an
employment contract.” (Ibid.)


[7] Iskanian explained that “a PAGA claim lies outside the FAA's coverage because it is not a
dispute between an employer and an employee arising out of their contractual relationship. It is
a dispute between an employer and the state, which alleges directly or through its agents—either
the Agency or aggrieved employees—that the employer has violated the Labor Code.” (Iskanian,
supra, 59 Cal.4th at pp. 386–387, 173 Cal.Rptr.3d 289, 327 P.3d 129.)


Defendant contends Iskanian has been effectively overruled by the high court in Epic Systems
Corp. v. Lewis (2018) ––– U.S. ––––, 138 S.Ct. 1612, 200 L.Ed.2d 889 (Epic Systems), a case that
reiterated the FAA's broad preemptive scope. Epic Systems held the FAA requires courts to enforce
arbitration agreements according to their terms, including terms in an employment agreement
requiring individualized arbitration proceedings rather than class or collective action procedures.
(Epic Systems, at p.––––, 138 S.Ct. at p. 1619; id. at p. 1621 [“this much the Arbitration Act
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seems to protect pretty absolutely”].) The court held that, contrary to the plaintiff's contention, the
National Labor Relations Act does not “offer[ ] a conflicting command.” (Epic Systems, at p. ––––,
138 S.Ct. at p. 1619; ibid. [“This Court has never read a right to class actions into the NLRA.”].)


Defendant's argument that Epic Systems rendered the Iskanian rule invalid has been made and
rejected several times. For example, in Correia v. NB Baker Electric, Inc. (2019) 32 Cal.App.5th
602, 244 Cal.Rptr.3d 177 (Correia), the court explained that on federal questions, “intermediate
appellate courts in California must follow the decisions of the California Supreme Court, unless
the United States Supreme Court has decided the same question differently.” (Id. at p. 619,
244 Cal.Rptr.3d 177.) Epic Systems addressed an issue “pertaining to the enforceability of an
individualized arbitration requirement against challenges that such enforcement violated the
NLRA.” (Correia, at p. 619, 244 Cal.Rptr.3d 177.) Iskanian, on the other hand, “held that a ban
on bringing PAGA actions in any forum violates public policy and that this rule is not preempted
by the FAA because the claim is a governmental claim.” (Correia, at p. 619, 244 Cal.Rptr.3d
177.) Epic Systems did not *944  consider that issue and so “did not decide the same question
differently.” (Correia, at p. 619, 244 Cal.Rptr.3d 177.)


Correia describes in detail how the cause of action at issue in Epic Systems “differs fundamentally
from a PAGA claim.” (Correia, supra, 32 Cal.App.5th at p. 619, 244 Cal.Rptr.3d 177; id. at pp.
619–620, 244 Cal.Rptr.3d 177.) The court concluded: “Epic did not reach the issue regarding
**290  whether a governmental claim of this nature is governed by the FAA, or consider the
implications of a complete ban on a state law enforcement action. Because Epic did not overrule
Iskanian’s holding, we remain bound by the California Supreme Court's decision.” (Correia, at p.
620, 244 Cal.Rptr.3d 177; see, e.g., Provost, supra, 55 Cal.App.5th at pp. 997–998, 269 Cal.Rptr.3d
903 [reaffirming the Correia analysis that Epic Systems did not overrule Iskanian and observing
our Supreme Court reaffirmed Iskanian in ZB, N.A. v. Superior Court (2019) 8 Cal.5th 175,
185, 197, 252 Cal.Rptr.3d 228, 448 P.3d 239]; Contreras, supra, 61 Cal.App.5th at p. 471, 275
Cal.Rptr.3d 741 [agreeing that, “even after Epic Systems, PAGA claims, which seek to vindicate
state interests, not private party agreements, are not covered by the FAA”].) We too are bound by
the Iskanian rule.


Contreras points out that while Iskanian held a PAGA claim cannot be waived by an employment
agreement, Iskanian “did not directly address whether an employer may contractually require
a PAGA claim to be arbitrated.” (Contreras, supra, 61 Cal.App.5th at p. 472, 275 Cal.Rptr.3d
741.) But that issue, too, has been resolved in several Court of Appeal cases holding that “an
individual PAGA plaintiff may not be required to arbitrate his or her PAGA claim.” (Contreras, at
p. 472, 275 Cal.Rptr.3d 741, citing cases; ibid. [“PAGA claims cannot be arbitrated without state
consent” (italics omitted)].)
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Defendant relies on federal district court cases that have concluded, in other contexts, that a
threshold worker classification issue must be determined by an arbitrator where the arbitration
agreement contains a delegation clause. Those cases do not apply here because none involves
a PAGA claim where the plaintiff is the proxy or agent of the state. 2  Next, defendant tells us
that even if plaintiff's representative claim is not subject to arbitration, the threshold classification
issue is subject to the FAA *945  because “it is not a PAGA claim at all” but rather “a private
dispute between [plaintiff and defendant] regarding the nature of their business relationship.”
Contreras disposed of the same claim in a detailed discussion, concluding the question whether a
plaintiff is an “aggrieved employee” under PAGA may not be decided in private party arbitration.
(Contreras, supra, 61 Cal.App.5th at pp. 473–477, 275 Cal.Rptr.3d 741.) The court characterized
the argument as “fallacious wordsmithing,” and explained: “If an arbitrator rules that petitioners
are not ‘aggrieved employees,’ there will be no remaining PAGA claim anywhere. By virtue of an
arbitration to which it did not consent, the state will have lost one of its weapons in the enforcement
of California's labor laws. This result would be at odds with ... several appellate opinions ...,
e.g., Correia: ‘Without the state's consent, a predispute agreement between an employee and an
employer cannot be the basis for compelling arbitration of a representative PAGA claim because
the state is the owner of the claim and the real party in interest, and the **291  state was not a
party to the arbitration agreement.’ (Correia, supra, 32 Cal.App.5th at p. 622 [244 Cal.Rptr.3d
177].) [¶] Characterizing the process as resolving only an ‘arbitrability,’ ‘delegatable’ or ‘gateway’
issue, or the adjudication of an ‘antecedent’ fact, does not extinguish the risk to the state that it
is an arbitrator, not a court, who nullifies the state's PAGA claim.” (Contreras, at p. 474, 275
Cal.Rptr.3d 741.)


2 See Lamour v. Uber Technologies, Inc. (S.D.Fla. Mar. 1, 2017, No. 1:16-CIV-21449-
MARTINEZ/GOODMAN), 2017 WL 878712, at *12-13, 2017 U.S.Dist.Lexis 29706, at
pages *29–31; Ali v. Vehi-Ship (N.D.Ill. Nov. 27, 2017, No. 17 CV 02688), 2017 WL
5890876, 2017 U.S.Dist.Lexis 194456; Richemond v. Uber Technologies, Inc. (S.D.Fla.
2017) 263 F.Supp.3d 1312, 1317; Olivares v. Uber Technologies, Inc. (N.D.Ill. July 14, 2017,
No. 16 C 6062), 2017 WL 3008278, at *3, 2017 U.S.Dist.Lexis 109348 at page *9; Sakyi
v. Estee Lauder Companies, Inc. (D.D.C. 2018) 308 F.Supp.3d 366, 381; Johnston v. Uber
Technologies, Inc. (N.D.Cal. Sept. 16, 2019, No. 16-cv-03134-EMC), 2019 WL 4417682,
at 5, 2019 U.S.Dist.Lexis 161256, at pages *16–17.


Finally, defendant contends its case is different from authorities holding that a “single cause
of action under PAGA cannot be split into an arbitrable ‘individual claim’ and a nonarbitrable
representative claim.” (Williams v. Superior Court (2015) 237 Cal.App.4th 642, 645, 188
Cal.Rptr.3d 83; see, e.g., Hernandez v. Ross Stores, Inc. (2016) 7 Cal.App.5th 171, 178, 212
Cal.Rptr.3d 485 [“determination of whether the party bringing the PAGA action is an aggrieved
party should not be decided separately by arbitration”].) The difference, defendant says, is that in
Williams and Hernandez, the threshold question was whether the plaintiff was “aggrieved” (that
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is, subjected to a Labor Code violation), not whether the plaintiff was an “employee.” But, as
we have just seen, the Contreras case presented the identical threshold issue of employee status,
and so did Provost. And both resolved the issue adversely to defendant's position. (Contreras,
supra, 61 Cal.App.5th at p. 474, 275 Cal.Rptr.3d 741; id. at p. 477, 275 Cal.Rptr.3d 741 [“a PAGA
plaintiff may not be compelled to arbitrate whether he or she is an aggrieved employee”]; Provost,
supra, 55 Cal.App.5th at p. 988, 269 Cal.Rptr.3d 903 [the employer “cannot require [the plaintiff]
to submit by contract any part of his representative PAGA action to arbitration”; “a PAGA-only
representative action is not an individual action at all, but instead is one that is indivisible and
belongs solely to the state”].)


*946  DISPOSITION


The order is affirmed. Plaintiff shall recover costs of appeal.


WE CONCUR:


STRATTON, J.


OHTA, J. *


All Citations


63 Cal.App.5th 937, 278 Cal.Rptr.3d 285, 21 Cal. Daily Op. Serv. 4012, 2021 Daily Journal D.A.R.
4243


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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DAVID ROSENAUR, Plaintiff and Appellant,
v.


WALT SCHERER et al., Defendants and Respondents.


Nos. C032607, C033331.
Court of Appeal, Third District, California.


Mar. 6, 2001.


SUMMARY


A property owner who had failed to obtain the zoning changes necessary to permit commercial
development on his property placed an initiative on the town ballot. The political opponents of the
property owner distributed a campaign flyer in which they alleged that the subject property was co-
owned by the author of the initiative and out-of-town speculators. That allegation, which proved to
be false, was based on information the opponents had gleaned from the county assessor's records.
During an argument at a shopping center, one of plaintiff's opponents was alleged to have called
the property owner a “thief.” After the initiative measure was defeated, the property owner brought
an action against his former opponents for defamation and slander of title. The trial court granted
defendants' motion to strike the complaint under the anti-SLAPP suit statute (strategic lawsuits
against public participation) (Code Civ. Proc., § 425.16). The trial court also awarded attorney
fees to defendants pursuant to § 425.16. Defendants' counsel had agreed to a partial pro bono fee
arrangement, by which defendants, but not their insurers, were relieved of their obligation to pay
attorney fees. (Superior Court of Placer County, No. SCV7923, James L. Roeder, Judge.)


The Court of Appeal affirmed the judgment and the trial court's award of attorney fees to
defendants. The court held that, even though the allegation of co-ownership in the campaign flyer
proved to be false, plaintiff failed to show actual malice on the part of defendants and, hence,
failed to show a prima facie case of defamation sufficient to defeat defendants' anti-SLAPP motion.
Defendants had checked the most recent documents on file with the assessor and they were entitled
to rely on those publicly filed documents. The court also held that plaintiff failed to make a prima
facie case of discrimination based on the accusation he was a thief, since the purported statement
was the type of loose, figurative, or hyperbolic language that is constitutionally protected in the
context of heated political debate. The court *261  further held that defendants were entitled to
attorney fees and to fees on appeal pursuant to Code Civ. Proc., § 425.16, despite the partial pro
bono fee arrangement. (Opinion by Kolkey, J., with Blease, Acting P. J., and Raye, J., concurring.)
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HEADNOTES


Classified to California Digest of Official Reports


(1)
Libel and Slander § 57--Actions--Appellate Review.
Whether published material is reasonably susceptible of an interpretation that implies a provably
false assertion of fact-the dispositive question in a defamation action-is a question of law for the
court.


(2)
Pleading § 93--Motion to Strike Pleadings as a Whole--SLAPP Suits-- Anti-SLAPP Suit Statute--
Scope--Political Matters--Appellate Review.
The anti-SLAPP suit statute (strategic lawsuits against public participation) (Code Civ. Proc., §
425.16) is designed to protect citizens in the exercise of their constitutional rights of free speech
and petition (U.S. Const., 1st Amend.). It is California's response to the problems created by
meritless lawsuits brought to harass those who have exercised these rights. Section 425.16 applies
to actions arising from statements made in political campaigns by politicians and their supporters,
including statements made in campaign literature. The right to speak on political matters is the
quintessential subject of the constitutional protections of the right of free speech. Under § 425.16,
a cause of action is subject to a special motion to strike, unless the court determines that the
plaintiff has established that there is a probability that the plaintiff will prevail on the claim. To
establish this probability, a plaintiff must demonstrate that the complaint is both legally sufficient
and supported by a sufficient prima facie showing of facts to sustain a favorable judgment if the
evidence submitted by the plaintiff is credited. Whether the plaintiff has done so is a question of
law, determined de novo on appeal.


(3a, 3b)
Libel and Slander § 26--Qualified Privilege--Public Figures-- Required Showing of Malice--Test.
A public figure cannot prevail in a defamation claim unless he or she can demonstrate by clear and
convincing evidence that the objectionable statements were made with actual malice. The clear and
convincing standard requires that the evidence be such as to command the unhesitating assent of
every reasonable mind. Malice may be established by showing that the *262  defendants recklessly
disregarded the truth or knew their statements were false. The test is a subjective one. Reckless
conduct is not measured by whether a reasonably prudent person would have published, or would
have investigated before publishing. There must be sufficient evidence to permit the conclusion
that the defendant in fact entertained serious doubts as to the truth of the publication. Publishing
with such doubts shows reckless disregard for truth or falsity and demonstrates actual malice.
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To support a finding of actual malice, a failure to investigate must fairly be characterized as the
purposeful avoidance of the truth or the product of a deliberate decision not to acquire knowledge.


(4a, 4b)
Pleading § 93--Motion to Strike Pleadings as a Whole--SLAPP Suits--Anti-SLAPP Suit
Statute:Libel and Slander § 26--Qualified Privilege-- Public Figures--Malice.
The trial court did not err in granting, under the anti-SLAPP suit statute (strategic lawsuits against
public participation) (Code Civ. Proc., § 425.16), defendants' motion to strike their former political
opponent's defamation complaint. Defendants had disseminated a campaign flyer in opposition to
plaintiff's initiative measure to permit commercial development on his property, which he brought
after he had failed to obtain the necessary zoning changes. In that flyer, defendants alleged that the
subject property was co-owned by plaintiff and out-of-town speculators. That allegation, which
proved to be false, was based on information defendants had gleaned from the county assessor's
records. Even though the allegation was false, plaintiff failed to show actual malice on the part
of defendants. Hence, he failed to show a prima facie case of defamation sufficient to defeat
defendants' anti-SLAPP motion. Defendants had checked the most recent document on file with
the assessor. They were entitled to rely on those publicly filed documents and they had no further
obligation to contact plaintiff or his alleged co-owners in order to avoid a finding of malice.


[See 5 Witkin, Cal. Procedure (4th ed. 1997) Pleading, §§ 962, 963.]


(5)
Pleading § 93--Motion to Strike Pleadings as a Whole--SLAPP Suits-- Anti-SLAPP Suit
Statute:Libel and Slander § 26--Qualified Privilege--Political Campaign.
The trial court did not err in granting, under the anti-SLAPP suit statute (strategic lawsuits against
public participation) (Code Civ. Proc., § 425.16), defendant's motion to strike his former political
opponent's defamation complaint, since plaintiff failed to make a prima facie case sufficient
to survive the motion to strike. During an argument at a shopping center, defendant *263
was alleged to have called plaintiff a “thief.” In the context of a heated initiative campaign,
defendant's purported statement was the type of loose, figurative, or hyperbolic language that is
constitutionally protected. The standard is whether a reasonable fact finder could conclude that the
communication implied a provably false factual assertion. There is a difference between a false
assertion in campaign literature that a person was arrested or has a criminal past and the assertion
of invective in the midst of a heated argument over a political issue. U.S. Const., 1st Amend.,
affords protection to statements made during the course of debate on political issues.


(6a, 6b)
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Costs § 20--Award of Attorney Fees to Prevailing Party--Motion to Strike Anti-SLAPP Suit--
Partial Pro Bono Fee Arrangement--Fees on Appeal.
In a defamation action, in which defendants prevailed on a motion to strike plaintiff's complaint
under the anti-SLAPP suit statute (strategic lawsuits against public participation) (Code Civ. Proc.,
§ 425.16), the trial court did not err in awarding defendants attorney fees. Even though defendants'
counsel had agreed to a partial pro bono fee arrangement, by which defendants, but not their
insurers, were relieved of their obligation to pay attorney fees, § 425.16 does not preclude an award
to a prevailing defendant who has made such an arrangement. Further, the recovery of attorney fees
by a defendant who successfully brings an anti-SLAPP motion-regardless of whether the defense
costs are underwritten by another-is consistent with the purpose of the statute, which is to give
relief, including financial relief in the form of attorney fees and costs, to persons who have been
victims of meritless, retaliatory SLAPP lawsuits because of their participation in matters of public
significance. In addition, defendants were entitled to an award of attorney fees on appeal under
§ 425.16.


(7)
Statutes § 29--Construction--Language--Legislative Intent.
In all statutory construction, a court's primary duty is to determine and effectuate the Legislature's
intent. To determine legislative intent, a court begins with the words of the statute, because they
generally provide the most reliable indicator of legislative intent. The words of the statute must
be construed in context, keeping in mind the statutory purpose, and statutes or statutory sections
relating to the same subject must be harmonized, both internally and with each other, to the extent
possible.


COUNSEL
George L. Johnston for Plaintiff and Appellant. *264
Orrick, Herrington & Sutcliffe, Cynthia J. Larsen, James E. Houpt and Christopher E. Krueger for
Defendants and Respondents.


KOLKEY, J.


Introduction
Following a bitterly fought local initiative campaign concerning the commercial development of
certain real property in Loomis, plaintiff David Rosenaur sued his political opponents—defendants
Walt Scherer, Lorell Long, Walt Scherer For Town Council, and the Loomis Community Action
Committee—for defamation and slander of title. The suit was based on a heated exchange at
a shopping center in which one of the defendants purportedly called plaintiff a “thief” and on
statements in defendants' campaign literature that the property at issue was owned by “a partnership
of speculators based in Los Angeles.” The trial court granted defendants' motion to strike the
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complaint pursuant to Code of Civil Procedure section 425.16, 1  commonly known as the “anti-
SLAPP statute,” 2  and awarded them attorney fees.


1 Unless otherwise designated, all further statutory references are to the Code of Civil
Procedure.


2 SLAPP, an acronym for “strategic lawsuits against public participation” coined by University
of Denver professors Penelope Canan and George W. Pring, has been adopted by California
courts to describe lawsuits affecting speech or petition rights. (See Briggs v. Eden Council
for Hope & Opportunity (1999) 19 Cal.4th 1106, 1109 fn. 1 [81 Cal.Rptr.2d 471, 969 P.2d
564]; Matson v. Dvorak (1995) 40 Cal.App.4th 539, 542, fn. 1 [46 Cal.Rptr.2d 880].)


Plaintiff appeals. He claims that he made out a prima facie claim of defamation sufficient to survive
a motion to strike under section 425.16.


We shall affirm the judgment. (1) First, “[w]hether published material is reasonably susceptible
of an interpretation which implies a provably false assertion of fact—the dispositive question in a
defamation action—is a question of law for the court.” (Couch v. San Juan Unified School Dist.
(1995) 33 Cal.App.4th 1491, 1500 [39 Cal.Rptr.2d 848].) “That which might be a statement of
fact under other circumstances may become a statement of opinion [that does not state an actual
fact] when uttered in the political context.” (Desert Sun Publishing Co. v. Superior Court (1979)
97 Cal.App.3d 49, 52 [158 Cal.Rptr. 519].) In this case, in the context of a heated confrontation
at a shopping center between political opponents, a foe's charge of “thief” would be reasonably
interpreted as loose figurative language and *265  hyperbole, not a claim that the plaintiff actually
had a criminal past. (See Milkovich v. Lorain Journal Co. (1990) 497 U.S. 1, 20 [110 S.Ct. 2695,
2706-2707, 111 L.Ed.2d 1, 19].) As distasteful as such a charge is, “[o]ur political history reeks of
unfair, intemperate, scurrilous and irresponsible charges” (Desert Sun Publishing Co. v. Superior
Court, supra, 97 Cal.App.3d at p. 51), which are nonetheless protected by the First Amendment
when no one could reasonably interpret them as a defamatory fact. (Milkovich v. Lorain Journal
Co., supra, 497 U.S. at p. 20 [110 S.Ct. at pp. 2706-2707, 111 L.Ed.2d at p. 19].)


Second, defendants did not act with the requisite malice in connection with their campaign
literature's charge that plaintiff was in partnership with speculators—that is, other investors—in
Los Angeles. Admittedly, the campaign literature was based on information from a 1986 amended
statement of partnership, which no longer reflected the current slate of partners that owned the
property. But defendants did not act with malice by relying on the publicly filed partnership
statement: It was of a type expressly intended to inform the public of the names of partnership
members; it was the most recent such document on file for the partnership; it could be amended
only by an entity over which plaintiff had exclusive control; and nothing in the record suggests
defendants harbored any doubts as to the accuracy of the information it contained.
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Plaintiff also challenges the court's award of attorney fees to defendants pursuant to section 425.16,
subdivision (c). He contends that defendants are not entitled to recover attorney fees because
defense counsel agreed to a partial pro bono fee arrangement that relieved defendants (but not their
insurers) of their obligation to satisfy counsel's accrued attorney fees. Because neither the plain
language of section 425.16, subdivision (c), nor the policies underlying the anti-SLAPP statute
justify denying a prevailing defendant the right to recover attorney fees on the ground that he was
represented pro bono, plaintiff's argument fails.


We shall affirm both the judgment and the award of attorney fees.


Factual and Procedural Background


I. Background


A. The Property
The property at issue is a 64-acre parcel of raw land, located at the intersection of Interstate 80 and
Horseshoe Bar Road in the Town of Loomis. *266  At all relevant times, this property has been
owned by a California general partnership called Loomis Acres.


Plaintiff, a Placer County resident, acquired an interest in the property in 1984 when his company,
Export International, Inc. (Export), became a partner in Loomis Acres. At that time, the other
partners in Loomis Acres were Herbert Kern and Western Dominion Corporation, a California
corporation.


An amended statement of partnership for Loomis Acres was recorded in Placer County in January
1986. That document identified the partners of Loomis Acres as plaintiff, Export, Herbert Kern,
and Western Dominion Corporation. It also stated that Export was the sole managing partner and
the only partner capable of executing documents on behalf of Loomis Acres.


The amended statement of partnership, as recorded, did not show that Western Dominion
Corporation and Herbert Kern had sold virtually all of their interest to Export pursuant to written
agreements executed the previous month, leaving the parties' respective ownership interests in
Loomis Acres as follows:


Export, 99.97 percent;


Plaintiff, .01 percent;


Western Dominion, .01 percent; and
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Herbert Kern, .01 percent.


B. Plaintiff's Efforts to Change the Zoning for the Property
Since he first acquired an interest in the property, plaintiff has endeavored to change its zoning
designation so as to permit commercial development on the property. Specifically, plaintiff hoped
to build a retail village or shopping center in a project that came to be known as Turtle Island.


Defendants Walt Scherer (a former Loomis mayor and town councilman) and Lorell Long were
among those residents concerned that the Turtle Island project might be incompatible with
Loomis's small town, semirural character. *267


II. The Campaign and the Allegedly Defamatory Campaign Flyers


A. Measure F
In 1998, having failed to obtain from the Town of Loomis the zoning changes required for the
project, plaintiff arranged to place an initiative on the ballot for the November 3, 1998, General
Election.


Designated Measure F, the initiative's purpose was to allow the Loomis Acres property to be used
for commercial purposes. According to the sample ballot, enactment of Measure F would (among
other things) amend the Loomis General Plan and Zoning Ordinance by adding a new “highway
commercial” designation, rezone the Loomis Acres property as highway commercial, and allow a
wide variety of commercial uses for property zoned as highway commercial, including for retail
space, offices, and nightclubs.


There was vocal opposition to Measure F. Scherer and Long were among those concerned that
Measure F neither required plaintiff to build any particular project nor prevented his subsequent
sale of the property to someone who had a different project in mind.


B. Preparation of the Campaign Flyers
In mid-October 1998, after conferring with Scherer, Long searched public documents to discover
whether plaintiff might have partners in Loomis Acres to whom he had to answer or who might
have control over plaintiff's development decisions.


After confirming from the Placer County Assessor's records that Loomis Acres owned the property,
Long found in the records of the Placer County Recorder's office the January 1986 amended
statement of partnership for Loomis Acres. It identified its partners as plaintiff, Export, Herbert
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Kern, and Western Dominion Corporation. When Long reviewed the documents filed with the
California Secretary of State concerning Western Dominion Corporation and Export, she found (1)
a 1983 statement by Domestic Stock Corporation for Western Dominion Corporation, identifying
its officers as Herbert Kern and Massimo Scaglioni, both of whom listed addresses in Encino,
California (located in Los Angeles County); (2) a 1992 statement by Domestic Stock Corporation
for that company, declaring that there had been no change in the information previously filed
with the Secretary of State; and (3) a 1991 statement by Domestic Stock Corporation for Export,
identifying its officers as plaintiff, George Johnston, and Barry Gladstone, all of whom gave their
addresses as Rancho Cordova. *268


Long obtained certified copies of these documents, and showed them to Scherer. Based on
proposed agreements that plaintiff had sent in 1998 to the Town of Loomis, Scherer also confirmed
that the property was still owned by Loomis Acres. Believing, as a result of Long's research, that
plaintiff was “in partnership with a Southern California corporation and an individual in Southern
California,” Long and Scherer agreed with others that “voters should know that [the plaintiff]
probably had to answer to others for his development plans.”


C. The Community Action Committee Flyer
As a result of their research, Scherer, Long, and others drafted a campaign flyer that stated that it
was paid for by defendant Loomis Community Action Committee and urged readers to “Vote No
on Measure F” (the Community Action Committee flyer). 3  One page of the Community Action
Committee flyer contained the following text: “Will the real owner(s) of Turtle Island please stand
up? [¶] Turtle Island is owned by a partnership of speculators based in Los Angeles! [¶] Would
you like to know the Identity of the real owners of Turtle Island? [¶] Would you like to know why
there is no project in Measure F?” 4


3 Uppercase letters and italics in original.


4 Uppercase letters and italics in original.


A second page of the Community Action Committee flyer warned: “Don't be fooled! [¶] There
is No Project in Measure F because these land speculators simply want an unregulated zoning
change that will greatly increase the value of the parcels. Measure F does not stop the promoters
from selling out to Anyone who would like to develop without the normal safeguards for the Town
of Loomis.... [¶] What's the big secret? Turtle Island is Not locally owned.” 5


5 Uppercase letters, italics, and boldface type in original.


On the same page appeared a pie-chart-style diagram over the heading “Owners: Loomis Acres
Partnership” and “Information from: Placer County Recorders Office and California Secretary
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of State.” The circle was divided into equal quarter-segments purporting to represent the four
partners in Loomis Acres Partners, and was labeled, respectively: (1) “Herbert Kern[,] Los
Angeles”; (2) Western Dominion Corp.[,] Los Angeles (Herbert Kern[,] Massimo Scaglioni)“; (3)
”David Rosenaur“; and (4) ”Export International[,] Rancho Cordova (George Johnston [,] Barry
Gladstone[,] David Rosenaur).“ An unspecified number of voters received the Community Action
Committee flyer. *269


D. The Walt Scherer for Town Council Flyer
Members of defendant Walt Scherer for Town Council drafted another flyer or advertisement
(the Walt Scherer for Town Council flyer), urging support for Scherer, who was a candidate for
the Loomis Town Council in the same election. That flyer also described Scherer's opposition to
Measure F. It stated that Scherer had ”[e]xposed the fact that claims of local ownership of Turtle
Island are untrue and the property is actually owned by Los Angeles land speculators.“


Measure F was defeated.


III. The Lawsuit and the Motion to Strike
Plaintiff then brought this action for defamation against Scherer, Long, 6  the Loomis Community
Action Committee, and Walt Scherer for Town Council.


6 Lorell Long was erroneously sued as Lorrell Long.


The first cause of action alleged that the statements made in both the Community Action
Committee flyer and the Walt Scherer for Town Council flyer were false, made with malice,
”caused doubt to be cast on plaintiff's title to the property,“ and thus ”impaired the value and
marketability of the property.“


The second cause of action alleged that the statements made in each of the two campaign flyers
defamed plaintiff, in that ”plaintiff had told everyone that he and companies which he solely owned
and controlled were the only persons who had a beneficial ownership interest in the property“
and defendants' malicious and false statements to the contrary caused him to suffer shame and
mortification, and damaged his reputation.


In the third cause of action, plaintiff alleged that defendants slandered him by falsely calling him
a thief. 7
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7 The third cause of action also alleged that defendants slandered him by stating ”that he had
stopped payment of a check to the Town of Loomis in order to do harm to a resident of Loomis
in relation to the condemnation of her property.“ Plaintiff later abandoned that allegation.


Defendants brought a special motion to strike pursuant to section 425.16. 8  They argued (among
other things) that plaintiff is a public figure who must *270  show that defendants made the
challenged statements with “actual malice,” i.e., with knowledge of their falsity or reckless
disregard for their falsity, and *271  that plaintiff could not establish a probability of prevailing
on the first two causes of action based on that standard. Defendants submitted sworn statements
by Scherer and Long, attesting to Long's search of the public records and stating that they had
no reason to doubt the documentary evidence that plaintiff was only one of several partners in
Loomis Acres that owned the property, and not its sole owner. As to the third cause of action,
defendants argued that plaintiff could not maintain a defamation claim based upon an allegation
that an unidentified defendant called plaintiff a “thief” because, inter alia, such name-calling is
constitutionally protected “in the arena of political debate.”


8 In its entirety, section 425.16 provides:
“(a) The Legislature finds and declares that there has been a disturbing increase in lawsuits
brought primarily to chill the valid exercise of the constitutional rights of freedom of speech
and petition for the redress of grievances. The Legislature finds and declares that it is in the
public interest to encourage continued participation in matters of public significance, and
that this participation should not be chilled through abuse of the judicial process. To this end,
this section shall be construed broadly.
“(b)(1) A cause of action against a person arising from any act of that person in furtherance of
the person's right of petition or free speech under the United States or California Constitution
in connection with a public issue shall be subject to a special motion to strike, unless the
court determines that the plaintiff has established that there is a probability that the plaintiff
will prevail on the claim.
“(2) In making its determination, the court shall consider the pleadings, and supporting and
opposing affidavits stating the facts upon which the liability or defense is based.
“(3) If the court determines that the plaintiff has established a probability that he or she will
prevail on the claim, neither that determination nor the fact of that determination shall be
admissible in evidence at any later stage of the case, and no burden of proof or degree of
proof otherwise applicable shall be affected by that determination.
“(c) In any action subject to subdivision (b), a prevailing defendant on a special motion to
strike shall be entitled to recover his or her attorney's fees and costs. If the court finds that
a special motion to strike is frivolous or is solely intended to cause unnecessary delay, the
court shall award costs and reasonable attorney's fees to a plaintiff prevailing on the motion,
pursuant to Section 128.5.
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“(d) This section shall not apply to any enforcement action brought in the name of the people
of the State of California by the Attorney General, district attorney, or city attorney, acting
as a public prosecutor.
“(e) As used in this section, 'act in furtherance of a person's right of petition or free speech
under the United States or California Constitution in connection with a public issue' includes:
(1) any written or oral statement or writing made before a legislative, executive, or judicial
proceeding, or any other official proceeding authorized by law; (2) any written or oral
statement or writing made in connection with an issue under consideration or review by a
legislative, executive, or judicial body, or any other official proceeding authorized by law;
(3) any written or oral statement or writing made in a place open to the public or a public
forum in connection with an issue of public interest; (4) or any other conduct in furtherance
of the exercise of the constitutional right of petition or the constitutional right of free speech
in connection with a public issue or an issue of public interest.
“(f) The special motion may be filed within 60 days of the service of the complaint or, in the
court's discretion, at any later time upon terms it deems proper. The motion shall be noticed
for hearing not more than 30 days after service unless the docket conditions of the court
require a later hearing.
“(g) All discovery proceedings in the action shall be stayed upon the filing of a notice of
motion made pursuant to this section. The stay of discovery shall remain in effect until notice
of entry of the order ruling on the motion. The court, on noticed motion and for good cause
shown, may order that specified discovery be conducted notwithstanding this subdivision.
“(h) For purposes of this section, 'complaint' includes 'cross-complaint' and 'petition,'
'plaintiff' includes 'cross-complainant' and 'petitioner,' and 'defendant' includes 'cross-
defendant' and 'respondent.'
“(i) On or before January 1, 1998, the Judicial Council shall report to the Legislature on the
frequency and outcome of special motions made pursuant to this section, and on any other
matters pertinent to the purposes of this section.
“(j) An order granting or denying a special motion to strike shall be appealable under Section
904.1.
“(k)(1) Any party who files a special motion to strike pursuant to this section, and any party
who files an opposition to a special motion to strike, shall, promptly upon so filing, transmit
to the Judicial Council, by e-mail or fax, a copy of the endorsed-filed caption page of the
motion or opposition, a copy of any related notice of appeal or petition for a writ, and a
conformed copy of any order issued pursuant to this section, including any order granting or
denying a special motion to strike, discovery, or fees.
“(2) The Judicial Council shall maintain a public record of information transmitted pursuant
to this subdivision for at least three years, and may store the information on microfilm or
other appropriate electronic media.”


In response, plaintiff conceded that section 425.16 applies to this case, that he is a public figure
for purposes of this lawsuit, and that to prevail, he had to show that defendants acted with actual
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malice. To that end, he submitted his declaration and corporate documents establishing that in
December 1987, he “in effect became the sole owner of the Property by buying out two minority
partners, leaving the general partnership with only two partners: [plaintiff], individually, and
Export.” (Original capitalization.) Plaintiff asserted that defendants neither asked plaintiff whether
he had any partners nor contacted Herbert Kern—the only individual who signed any documents
on behalf of Western Dominion—to ask whether he was still a partner in Loomis Acres. Plaintiff
also submitted the declaration of a title company escrow officer, who averred that the amended
statement of partnership did not tell anything about the partnership's status following the date upon
which it was recorded, and that it was not always necessary to record an amended statement of
partnership whenever a change in partnership status occurred.


Plaintiff's declaration also stated the following concerning the allegation that he was called a thief:
“On October 24, 1998, I was at the Raley's Shopping Center in Loomis at a table set up for the
purpose of passing out literature in support of Measure F. Walt Scherer was there also, at a table set
up opposing Measure F. I could hear what Mr. Scherer was saying to some individuals who were
at his booth. I believed those statements to be inaccurate, and said so. In response, Mr. Scherer in
a loud voice started calling me *272  a thief and a liar. Many people overheard these statements
directed to me by Mr. Scherer.”


In reply, Scherer denied the name-calling incident. Defendants also submitted the declarations of
the five volunteers who had worked at the “No On Measure F” table on October 24, 1998, each of
whom averred that while working that day, they neither heard Scherer call plaintiff a thief, a liar,
or any combination of those two epithets, nor observed any verbal confrontation between the men.


Scherer also confirmed that he “had not seen a single document prior to the election that
contradicted our findings that [plaintiff] was not the sole owner of the Turtle Island property.”


Following a hearing, the trial court granted defendants' motion to strike the complaint. The
judgment makes the following findings as relevant here: “Plaintiff has conceded that he is a public
figure for purposes of this lawsuit.... In the context of this action, Plaintiff must therefore show
that Defendants published statements about Plaintiff's property knowing that those statements
were false or that Defendants had reckless disregard for the truth [or] falsity of those statements.
[Citation.] However, the undisputed evidence submitted to this Court shows that Defendants relied
on public records for their statements and therefore could not act with actual malice. [¶] Plaintiff
also fails to show a probability of prevailing on his defamation claim for statements regarding
the ownership of his property because he cannot show damages based on these statements. The
statements did not cloud record title, such as to prevent or hinder Plaintiff from alienating the
property. [Citations.] [¶] Second, Plaintiff alleges that Defendant Walt Scherer defamed him by
calling him a 'thief' during an encounter while campaigning. Plaintiff fails to establish a prima







Rosenaur v. Scherer, 88 Cal.App.4th 260 (2001)
105 Cal.Rptr.2d 674, 29 Media L. Rep. 1481, 01 Cal. Daily Op. Serv. 2789


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


facie case for defamation with regard to this statement because such a statement, if made, was
protected political rhetoric and thus non-actionable. [Citation.]”


Defendants then sought attorney fees and costs pursuant to section 425.16, subdivision (c), which
states in pertinent part that a defendant who prevails on a motion to strike under section 425.16,
subdivision (b), “shall be entitled to recover his or her attorney's fees and costs.” The court
subsequently awarded defendants costs and attorney fees in the total amount of $65,386.61. *273


Plaintiff appeals from both the judgment of dismissal and the award of attorney fees. 9


9 Plaintiff's appeal from the judgment of dismissal is the subject of case No. C032607. His
appeal from the award of attorney fees is the subject of case No. C033331.


Discussion


I. The Statute
(2) Section 425.16, the anti-SLAPP statute, “is designed to protect citizens in the exercise of
their First Amendment constitutional rights of free speech and petition. It is California's response
to the problems created by meritless lawsuits brought to harass those who have exercised these
rights.” (Church of Scientology v. Wollersheim (1996) 42 Cal.App.4th 628, 644 [49 Cal.Rptr.2d
620]; Bradbury v. Superior Court (1996) 49 Cal.App.4th 1108, 1113 [57 Cal.Rptr.2d 207]; see §
425.16, subd. (a).)


To this end, section 425.16, subdivision (b)(1), provides: “A cause of action against a person arising
from any act of that person in furtherance of the person's right of petition or free speech under
the United States or California Constitution in connection with a public issue shall be subject to
a special motion to strike, unless the court determines that the plaintiff has established that there
is a probability that the plaintiff will prevail on the claim.”


Section 425.16, subdivision (e) of the statute explains in pertinent part: “As used in this section,
'act in furtherance of a person's right of petition or free speech under the United States or California
Constitution in connection with a public issue' includes: ... (3) any written or oral statement or
writing made in a place open to the public or a public forum in connection with an issue of public
interest; (4) or any other conduct in furtherance of the exercise of the constitutional right of petition
or the constitutional right of free speech in connection with a public issue or an issue of public
interest.”


II. Section 425.16 Applies Here
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The allegations of plaintiff's complaint arise from the allegedly defamatory statements made in the
campaign literature concerning Measure F and by defendant Scherer while distributing campaign
literature at a shopping center.


It is well settled that section 425.16 applies to actions arising from statements made in political
campaigns by politicians and their supporters, *274  including statements made in campaign
literature. (Conroy v. Spitzer (1999) 70 Cal.App.4th 1446, 1451 [83 Cal.Rptr.2d 443]; Beilenson
v. Superior Court (1996) 44 Cal.App.4th 944, 950 [52 Cal.Rptr.2d 357]; Matson v. Dvorak, supra,
40 Cal.App.4th at p. 548; Robertson v. Rodriguez (1995) 36 Cal.App.4th 347, 352, 357-358 [42
Cal.Rptr.2d 464].) “The right to speak on political matters is the quintessential subject of our
constitutional protections of the right of free speech.” (Matson v. Dvorak, supra, 40 Cal.App.4th
at p. 548.)


III. The Requisite Showing Under Section 425.16
Where section 425.16 applies, the cause of action “shall be subject to a special motion to strike,
unless the court determines that the plaintiff has established that there is a probability that the
plaintiff will prevail on the claim.” (§ 425.16, subd. (b)(1).)


“To establish such a probability, a plaintiff must demonstrate that the complaint is both legally
sufficient and supported by a sufficient prima facie showing of facts to sustain a favorable judgment
if the evidence submitted by the plaintiff is credited. [Citation.] Whether he has done so is a
question of law, which we determine de novo.” (Matson v. Dvorak, supra, 40 Cal.App.4th at p.
548; accord, Conroy v. Spitzer, supra, 70 Cal.App.4th at p. 1451; Wilcox v. Superior Court (1994)
27 Cal.App.4th 809, 823 [33 Cal.Rptr.2d 446].)


(3a) As a public figure in a political campaign, plaintiff cannot prevail in his defamation claims
against defendants unless he can also demonstrate by clear and convincing evidence that the
objectionable statements were made with “actual malice.” (Beilenson v. Superior Court, supra,
44 Cal.App.4th at p. 950.) Therefore, in addressing the issue whether plaintiff has demonstrated
the existence of a prima facie case, “we 'bear in mind the higher clear and convincing standard of
proof.' ” (Conroy v. Spitzer, supra, 70 Cal.App.4th at p. 1451.) “The clear and convincing standard
requires that the evidence be such as to command the unhesitating assent of every reasonable mind.
[Citation.].” (Beilenson v. Superior Court, supra, 44 Cal.App.4th at p. 950.)


“Malice may be established by showing that [defendants] had recklessly disregarded the truth”
or knew their statements were false. (Beilenson v. Superior Court, supra, 44 Cal.App.4th at p.
950, citing St. Amant v. Thompson (1968) 390 U.S. 727, 732 [88 S.Ct. 1323, 1326, 20 L.Ed.2d
262, 267].) The test is a subjective one. (Beilenson v. Superior Court, supra, 44 Cal.App.4th at
p. 951.) *275
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Whether plaintiff's complaint is properly characterized as a slander of title action, as he urges, does
not change his burden to establish that defendants acted with malice. (See Rest.2d Torts, §§ 623A
[publisher of “a false statement harmful to the interests of another is subject to liability ... if [¶] ...
[¶] (b) he knows that the statement is false or acts in reckless disregard of its truth or falsity”],
624 [rules of liability in § 623A apply to slander of title actions]; 3 Cal. Forms of Jury Instruction
(1998) § 42.31 and com. [d], p. 42-62 thereto; cf. Spencer v. Harmon Enterprises, Inc. (1965) 234
Cal.App.2d 614, 622 [44 Cal.Rptr. 683].)


IV. The Defamatory Campaign Literature Claims
(4a) Plaintiff's evidence in opposition to the motion to strike established that at the time of the
campaign in 1998, Loomis Acres had only two partners: himself and the company he controlled,
Export. If credited, this evidence shows that defendants' published statements in the campaign
flyers were false.


However, plaintiff must also show that defendants knew their statements were false or acted in
reckless disregard of the truth. He has not done so: Nothing in the evidence suggests that defendants
knew that the composition of the Loomis Acres partnership was other than that stated in the
amended statement of partnership on file with the Placer County Recorder's Office, or that they
otherwise entertained any doubt as to the truth of their statements in the campaign flyers: The
amended statement of partnership was the most recent such document on file for the partnership;
it was of the type intended to inform the public of the names of partnership members; and the
partnership could have but did not amend the statement.


Plaintiff's evidence that an issuer of title insurance would not have relied upon the public
documents does not change our analysis. Defendants were not in the business of title insurance,
and were otherwise entitled to rely on publicly filed documents (see pp. 277-278, post). The test of
malice is a subjective one. (Beilenson v. Superior Court, supra, 44 Cal.App.4th at p. 951 [citing a
test requiring the plaintiff to “ 'demonstrate with clear and convincing evidence that the defendant
realized that his statement was false or that he subjectively entertained serious doubt as to the
truth of [the] statement' ”].) And there is no evidence to suggest that defendants knew that their
statements were false or doubted the accuracy of the statements that they had developed from the
publicly filed documents.


Accordingly, plaintiff has failed to show that defendants were aware that their statements were
false or that they acted in reckless disregard of their *276  falsity, particularly since plaintiff had
the burden of showing such malice by clear and convincing evidence. (Beilenson v. Superior Court,
supra, 44 Cal.App.4th at p. 950; Conroy v. Spitzer, supra, 70 Cal.App.4th at p. 1451.) 10
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10 Plaintiff does not challenge on appeal defendants' use of the word, “speculators,” in their
campaign literature to describe plaintiff's other (former) partners, and thus, we do not
consider that.


Plaintiff's argument to the contrary largely hinges upon his assertion that defendants acted with
reckless disregard for the falsity of their statements because they relied upon the 1986 amended
statement of partnership without contacting either Herbert Kern or plaintiff to ask who were the
current partners of Loomis Acres.


We reject the argument for two reasons: (1) defendants were entitled to rely on publicly filed
documents, and (2) there was no obligation to contact plaintiff or Kern in order to avoid a finding
of malice.


First, defendants were entitled to rely upon the documents recorded by Loomis Acres in Placer
County, including the amended statement of partnership. Public records such as those maintained
by the Placer County Recorder's Office are intended to provide information to the public: The
“immediate purpose” of a public record is “to disseminate information to the public, or to
serve as a memorial of official transactions for public reference.” (E.g., People v. Olson (1965)
232 Cal.App.2d 480, 486 [42 Cal.Rptr. 760].) Indeed, interested persons can be charged with
constructive notice of the contents of such records. (See Stevenson v. Baum (1998) 65 Cal.App.4th
159, 165-166 [75 Cal.Rptr.2d 904]; South v. Wishard (1956) 146 Cal.App.2d 276, 286 [303 P.2d
805] [“Land office records, like other public records, constitute constructive notice of the facts
recorded therein”].) And the accuracy of that information is protected by statutes that expressly
prohibit the offering of a false or forged document for filing in a public office (Pen. Code, § 115)
and which bar the “alter[ing] or falsify[ing]” of public records or documents (Gov. Code, §§ 6200
& 6201). Thus, the contents of public records are generally thought to be reliable, and statements
based thereon cannot be deemed to have been made with actual malice. (Cf. Conroy v. Spitzer,
supra, 70 Cal.App.4th at p. 1453 [“newspapers are generally thought to be reliable sources of
information” and allegedly defamatory statements based upon the same information reported in
newspapers are not malicious].)


That the amended statement of partnership was filed in 1986—12 years earlier—did not make
defendants' reliance upon it reckless. It was prepared *277  by and for Loomis Acres for the
express purpose of identifying the members of its partnership to the public. It was apparently
the most recently recorded document submitted by Loomis Acres for that purpose. If its contents
were rendered incorrect by intervening events, only Loomis Acres's managing partner, Export—
an entity in plaintiff's sole control—could act to record a further amendment correcting it, and it
never did so. Under these circumstances, defendants did not act recklessly in believing Loomis
Acres's most recent public disclosure of its partners.
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(3b) Second, defendants did not act recklessly by failing to contact plaintiff or Herbert Kern
directly about the composition of Loomis Acres: “Failure to investigate does not in itself establish
bad faith.” (St. Amant v. Thompson, supra, 390 U.S. at p. 733 [88 S.Ct. at p. 1326, 20 L.Ed.2d at p.
268].) “It is clear ... that 'reckless conduct is not measured by whether a reasonably prudent [person]
would have published, or would have investigated before publishing. There must be sufficient
evidence to permit the conclusion that the defendant in fact entertained serious doubts as to the
truth of his publication. Publishing with such doubts shows reckless disregard for truth or falsity
and demonstrates actual malice.' ” (Antonovich v. Superior Court (1991) 234 Cal.App.3d 1041,
1048 [285 Cal.Rptr. 863], quoting St. Amant v. Thompson, supra, 390 U.S. at p. 731 [88 S.Ct. at p.
1325, 20 L.Ed.2d at p. 267].) “ '[F]ailure to investigate before publishing, even when a reasonably
prudent person would have done so, is not sufficient to establish reckless disregard. [Citations.]'
” (Antonovich v. Superior Court, supra, 234 Cal.App.3d at p. 1048.) To support a finding of actual
malice, the failure to investigate must fairly be characterized as “ 'the purposeful avoidance of
the truth' ” or the “ 'product of a deliberate decision not to acquire knowledge of facts that might
confirm the probable falsity of [the subject] charges.' ” (Ibid., brackets added in Antonovich.)


For example, in Beilenson v. Superior Court, supra, 44 Cal.App.4th 944, a campaign mailer
stated that a congressional candidate's maintenance of a private law practice while working for the
state was “unethical.” (Id. at p. 947.) Although the defeated candidate established to the court's
satisfaction that “there was nothing illegal or unethical in keeping his law practice while in the
employ of the state,” his opponents' failure to contact the Fair Political Practices Commission to
discover that fact did not justify a finding that they acted with actual malice. (Id. at p. 952.)


In contrast, in Antonovich v. Superior Court, supra, 234 Cal.App.3d at pages 1052-1053, the
defendant had no evidence that his opponent had shredded and destroyed files, as the defendant
had charged, and the defendant had failed to investigate after his opponent had offered contrary
proof. *278  The Court of Appeal concluded that the trier of fact was entitled to conclude that the
defendant's “ 'inaction was a product of a deliberate decision not to acquire knowledge of facts
that might confirm the probable falsity of [the subject] charges,' which amounts to a 'purposeful
avoidance of the truth' ” so as to support a finding of actual malice. (234 Cal.App.3d at p. 1053,
brackets added in Antonovich.)


(4b) Here, nothing suggests that defendants entertained any doubt that the amended statement of
partnership for Loomis Acres accurately stated the identity of the partners in Loomis Acres, or
that they purposefully avoided “facts that might confirm the probable falsity” of their statements.
(Cf. Antonovich v. Superior Court, supra, 234 Cal.App.3d at p. 1053.) Under the facts presented
here, we are unpersuaded that defendants' failure to ask plaintiff about Loomis Acres constituted
a reckless disregard of the falsity of their statements.
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For these reasons, we agree with the trial court that plaintiff failed to demonstrate the probability
that he would prevail on his claims based on the campaign literature. These claims were properly
stricken.


V. Plaintiff's Claim That Scherer Called Him a “Thief” or a “Liar”
(5) The third cause of action of the complaint alleges that defendants called plaintiff a thief in the
course of the campaign. And plaintiff's declaration in opposition to the motion to strike makes out
a prima facie claim that Scherer called him a thief as well as a liar. However, we must determine
whether Scherer's statement was defamatory.


As relevant here, an orally uttered defamatory statement that charges a person with a crime
or “[t]ends directly to injure him in respect to his office, profession, trade or business ...
by imputing something ... that has a natural tendency to lessen its profits” is actionable as
slander. (Civ. Code, § 46.) “It is axiomatic that for defamatory matter to be actionable, it must
be communicated, or 'published,' intentionally or negligently, to 'one other than the person
defamed.' [Citation.]” (Cabesuela v. Browning-Ferris Industries of California, Inc. (1998) 68
Cal.App.4th 101, 112 [80 Cal.Rptr.2d 60], quoting Prosser & Keeton on Torts (5th ed. 1984) §
113, pp. 797-798.)


The trial court found that plaintiff failed to show that he would prevail on such a claim. *279


Assuming that Scherer called plaintiff a thief and a liar, that statement was not, as a matter of law,
defamatory under the undisputed circumstances here. 11


11 We shall also assume, for purposes of this opinion, that others overheard the epithets—
although plaintiff nowhere submits facts to show how he knows that the observers actually
heard the alleged epithets. (See Jensen v. Hewlett-Packard Co. (1993) 14 Cal.App.4th 958,
968, fn. 6 [18 Cal.Rptr.2d 83].)


The United States Supreme Court has “recognized constitutional limits on the type of speech which
may be the subject of state defamation actions.” (Milkovich v. Lorain Journal Co., supra, 497
U.S. at p. 16 [110 S.Ct. at p. 2704, 111 L.Ed.2d at p. 16].) However, the high court has rejected
constitutional protection for defamatory statements simply because they are categorized as opinion
as opposed to fact because, inter alia, such a distinction ignores the fact that expressions of opinion
may often imply an assertion of objective fact. Nonetheless, the Supreme Court has reaffirmed
a line of cases that provide “protection for statements that cannot 'reasonably [be] interpreted as
stating actual facts' about an individual. [Citation.] This provides assurance that public debate will
not suffer for lack of 'imaginative expression' or the 'rhetorical hyperbole' which has traditionally
added much to the discourse of our Nation.” (Milkovich v. Lorain Journal Co., supra, 497 U.S. at
p. 20 [110 S.Ct. at p. 2706, 111 L.Ed.2d at p. 19].)
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Hence, characterizing a developer's negotiating position as “blackmail” was constitutionally
protected when used by the Greenbelt News Review because “even the most careless reader must
have perceived that the word was no more than rhetorical hyperbole, a vigorous epithet used by
those who considered [the developer's] negotiating position extremely unreasonable.” (Greenbelt
Pub. Assn. v. Bresler (1970) 398 U.S. 6, 13-14 [90 S.Ct. 1537, 1542, 26 L.Ed.2d 6].) Likewise,
the title, “Lies, Damn Lies and Fund Advertisements,” was held not to imply that a fund lied.
(Morningstar, Inc. v. Superior Court (1994) 23 Cal.App.4th 676 [29 Cal.Rptr.2d 547].) Similarly,
a campaign mailer charging the opposing candidate with “ripp[ing] off” the California taxpayer
by maintaining a private law practice while on the public payroll was held “when taken in context
with the other information contained in the mailer [to be] rhetorical hyperbole that is common in
political debate,” and not defamatory. (Beilenson v. Superior Court, supra, 44 Cal.App.4th at pp.
951-952.) Finally, a “vague charge” that the plaintiff “ 'entered into a corrupt relationship' ” with a
councilman “was not a factual assertion of crime” but implied “moral criticism of objectives and
methods, *280  not the occurrence of bribery.” (Okun v. Superior Court (1981) 29 Cal.3d 442,
459 [175 Cal.Rptr. 157, 629 P.2d 1369].) 12


12 Although the Supreme Court in Okun distinguished between statements of fact and
statements of opinion—a distinction now discredited—it also properly recognized that it was
ultimately looking at whether a factual assertion had been made for purposes of assessing
whether the publication was defamatory. (Okun v. Superior Court, supra, 29 Cal.3d at pp.
450, 459.)


“Whether published material is reasonably susceptible of an interpretation which implies a
provably false assertion of fact—the dispositive question in a defamation action—is a question of
law for the court. [Citations.]” (Couch v. San Juan Unified School Dist., supra, 33 Cal.App.4th at p.
1500.) In all cases, “[t]he dispositive question for the court is whether a reasonable fact finder could
conclude that the published statements imply a provably false factual assertion. [Citation.]” (Moyer
v. Amador Valley J. Union High School Dist. (1990) 225 Cal.App.3d 720, 724-725 [275 Cal.Rptr.
494].) “Courts must be cautious lest we inhibit vigorous public debate about ... public issues. If we
err, it should be on the side of allowing free-flowing discussion of current events. We must allow
plenty of 'breathing space' for such commentary.” (Rudnick v. McMillan (1994) 25 Cal.App.4th
1183, 1193 [31 Cal.Rptr.2d 193].)


In this case, taken in context, Scherer's purported use of the words “thief” and “liar” in the course of
a chance confrontation with a political foe at a shopping center was the type of loose, figurative, or
hyperbolic language that is constitutionally protected. (Morningstar, Inc. v. Superior Court, supra,
23 Cal.App.4th at p. 690.) Specifically, in the context of a heated oral exchange at a shopping center
in the midst of a hard-fought initiative contest, anyone who might have overheard Scherer call
plaintiff a thief or a liar would have understood Scherer to be furious at, and critical of, plaintiff's
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position, but would not likely have thought that Scherer's supposed outburst was accusing plaintiff
of a criminal past or of dishonesty in his business dealings. There is a difference between a false
assertion in campaign literature that a person was arrested or has a criminal past and the assertion
of invective in the midst of a heated confrontation over a political issue, given that the standard is
whether a reasonable fact finder could conclude that the communication implied a provably false
factual assertion. (Moyer v. Amador Valley J. Union High School Dist., supra, 225 Cal.App.3d at
pp. 724-725; Couch v. San Juan Unified School Dist., supra, 33 Cal.App.4th at p. 1500.)


Assuming that the verbal exchange took place, while we can sympathize with plaintiff's outrage
over it, if we penalize a rhetorical outburst in the midst of a heated campaign, which no reasonable
person would take literally, *281  we risk chilling the speech that breathes life into our political
debate. Invective of the sort alleged by plaintiff while he and Scherer stood at opposing tables
qualifies for constitutional protection. “[O]ur Constitution affords protection to statements made
during the course of debate on political issues. [Citations.] In the words of Justice Hugo Black,
'... it is a prized American privilege to speak one's mind, although not always with perfect good
taste, on all public institutions.' [Citation.]” (Beilenson v. Superior Court, supra, 44 Cal.App.4th
at p. 951, quoting Bridges v. California (1941) 314 U.S. 252, 270-271 [62 S.Ct. 190, 197, 86 L.Ed.
192, 207, 159 A.L.R. 1346].) Striking the third cause of action was proper.


VI. The Award of Attorney Fees to Defendants Was Proper


A. Background
(6a) After the court ruled in defendants' favor on the motion to strike (§ 425.16, subd. (b)(1)),
defendants brought a motion for $75,272.84 in attorney fees and costs pursuant to section 425.16,
subdivision (c).


In their motion, defendants disclosed that the law firm of Orrick, Herrington & Sutcliffe LLP
(OH&S) represented them pursuant to a written agreement containing the following terms: “[W]e
have agreed to accept this matter on a partial pro bono basis, meaning that we believe our
representation is in the public interest and we are willing to accept it for no fees or for reduced
fees, if necessary. If insurance is available to pay for attorneys' fees and other costs, we will agree
to accept the insurance companies' usual and customary rates for attorneys' fees and costs, and
to seek no compensation from you.... [¶] In the event we recover attorneys' fees and/or costs
from [plaintiff], we will first reimburse each of you from that recovery for any expenses that you
have paid or, if insurance coverage was available, we will first reimburse the insurance company
from any recovery for any attorneys' fees and expenses that it paid. We will retain any remaining
recovery as payment toward our usual fees and will accept such as full payment....”
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Defendants explained that OH&S agreed to represent them at the request of Norman C. Hile,
an OH&S partner who resides in Loomis, opposed Measure F, and was an active participant in
defendant Loomis Community Action Committee.


In opposing any award of attorney fees to defendants, plaintiff argued that by virtue of their fee
agreement with OH&S, defendants had not “incurred” any attorney fees, were not liable to OH&S
for any fees, and were thus prevented from recovering attorney fees. Plaintiff cited *282  Trope v.
Katz (1995) 11 Cal.4th 274 [45 Cal.Rptr.2d 241, 902 P.2d 259], for the proposition that attorney
fees are “incurred” only when there arises an “obligation to pay [them].” (Id. at p. 280.)


Following a hearing, the trial court entered an order awarding defendants attorney fees and costs
in the reduced amount of $65,386.61. While ruling that section 425.16, subdivision (c), requires
payment of attorney fees to a prevailing defendant even if the defendant is represented by attorneys
acting pro bono, the court found that “although Mr. Hile is not a party to this lawsuit, Mr. Hile's
membership in Defendant Loomis Community Action Committee, an unincorporated association,
is a factor that should reduce Plaintiff's liability by 20 [percent] for the above described attorney[]
fees.”


Only plaintiff appeals from the trial court's award.


B. Interpretation of Section 425.16
(7) In interpreting section 425.16, as in all statutory construction, our duty is to determine and
effectuate the Legislature's intent. (Lafayette Morehouse, Inc. v. Chronicle Publishing Co. (1995)
39 Cal.App.4th 1379, 1382 [46 Cal.Rptr.2d 542].) “To determine legislative intent, a court begins
with the words of the statute, because they generally provide the most reliable indicator of
legislative intent.” (Hsu v. Abbara (1995) 9 Cal.4th 863, 871 [39 Cal.Rptr.2d 824, 891 P.2d 804].)
“The words of the statute must be construed in context, keeping in mind the statutory purpose, and
statutes or statutory sections relating to the same subject must be harmonized, both internally and
with each other, to the extent possible.” (Dyna-Med, Inc. v. Fair Employment & Housing Com.
(1987) 43 Cal.3d 1379, 1387 [241 Cal.Rptr. 67, 743 P.2d 1323].)


(6b) Section 425.16, subdivision (c), states: “In any action subject to subdivision (b), a prevailing
defendant on a special motion to strike shall be entitled to recover his or her attorney's fees
and costs. If the court finds that a special motion to strike is frivolous or is solely intended to
cause unnecessary delay, the court shall award costs and reasonable attorney's fees to a plaintiff
prevailing on the motion, pursuant to Section 128.5.”


The word “recover” suggests that the fees are something that the defendant is “[t]o get back or
regain in full or in equivalence.” (Black's Law Dict. (7th ed. 1999) p. 1280 [defining “recover”].)
However, the relevant issue here is whether the recovery of attorney fees means only those attorney
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fees for which the prevailing defendant is liable or can mean those which have been accrued on
behalf of the prevailing defendant. *283


The statute draws no such distinction. Moreover, since attorneys are agents of their client (PLCM
Group, Inc. v. Drexler (2000) 22 Cal.4th 1084, 1092, 1093 [95 Cal.Rptr.2d 198, 997 P.2d 511]),
the phrase, “entitled to recover his or her attorney fees,” can certainly include recovery of the fees
that the defendant's agent—the attorney—has accrued on defendant's behalf, even if the agent has
waived payment from defendant, but not their recovery otherwise.


PLCM Group, Inc. v. Drexler, supra, 22 Cal.4th 1084, is instructive. There, the California Supreme
Court ruled that an entity represented by in-house counsel may recover attorney fees under Civil
Code section 1717, subdivision (a), even though it has not paid those fees. Civil Code section 1717
provides that “[i]n any action on a contract, where the contract specifically provides that attorney's
fees and costs, which are incurred to enforce that contract, shall be awarded either to one of the
parties or to the prevailing party, then the party who is determined to be the party prevailing on the
contract ... shall be entitled to reasonable attorney's fees ....” In ruling that the corporation could
recover its fees, the state high court reasoned: “We discern no basis for discriminating between
counsel working for a corporation in-house and private counsel engaged with respect to a specific
matter or on retainer. Both are bound by the same fiduciary and ethical duties to their clients.
[Citation.] Both are qualified to provide, and do provide, equivalent legal services. And both incur
attorney fees and costs within the meaning of Civil Code section 1717 in enforcing the contract
on behalf of their client.” (22 Cal.4th at p. 1094.)


If the reasonable attorney fees of in-house counsel, who is paid a salary and who does not charge
the corporate client, can be recovered pursuant to a statute that speaks in terms of “attorney's fees
and costs, which are incurred to enforce [a] contract” (Civ. Code, § 1717 italics added), it follows
that section 425.16, subdivision (c), can and should be construed to permit recovery of attorney
fees that are accrued by outside counsel representing a party on a partial pro bono basis, where
counsel has not waived the right to seek recovery of the attorney fees from third parties, such as
insurers, but only from the client. After all, fees have accrued and resources have been expended
by the attorneys. There is nothing in section 425.16 that suggests that those attorney fees cannot
be recovered.


Although not yet final (Cal. Rules of Court, rule 24(a)), the very recent decision of the California
Supreme Court in Ketchum v. Moses (2001) 24 Cal.4th 1122 [104 Cal.Rptr.2d 377, 17 P.3d 735],
supports our conclusion. There, the prevailing defendant in a motion to strike under section 425.16
was represented on a contingent fee basis, and the plaintiff argued that the *284  defendant was
not entitled to an attorney fees award that included a fee enhancement based on the contingent
risk of the representation. The Supreme Court concluded that he was entitled to “mandatory
attorney fees,” including a fee enhancement for the contingent risk of the representation. The state
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high court explained in part, consistent with our analysis: “Thus, under Code of Civil Procedure
section 425.16, subdivision (c), any SLAPP defendant who brings a successful motion to strike
is entitled to mandatory attorney fees. The fee-shifting provision was apparently intended to
discourage such strategic lawsuits against public participation by imposing the litigation costs on
the party seeking to 'chill the valid exercise of the constitutional rights of freedom of speech and
petition for the redress of grievances.' (Id., subd. (a).) The fee-shifting provision also encourages
private representation in SLAPP cases, including situations when a SLAPP defendant is unable
to afford fees or the lack of potential monetary damages precludes a standard contingency fee
arrangement.” (Ketchum v. Moses, supra, at p. 1131.) Accordingly, although the high court was
not asked to address the issue we face here, 13  its decision nonetheless construes section 425.16,
subdivision (c), as we do today, to award fees even where the defendant would not otherwise be
responsible for them.


13 We acknowledge that language used in any opinion is to be understood in light of the facts
and the issue before the court and is not authority for a proposition not therein considered.
(Ginns v. Savage (1964) 61 Cal.2d 520, 524, fn. 2 [39 Cal.Rptr. 377, 393 P.2d 689].) However,
the court could not decide that a fee enhancement for the contingent risk of a representation
was permissible under section 425.16, subdivision (c), without determining that a defendant
represented on a contingency basis was entitled to recover fees.


The only published case to squarely consider whether an attorney fees award under section 425.16,
subdivision (c), is proper when a defendant has been relieved of his obligation to pay attorney
fees has also ruled in favor of recovery. In Macias v. Hartwell (1997) 55 Cal.App.4th 669 [64
Cal.Rptr.2d 222], the appellate court upheld the trial court's striking of a defamation action, brought
by the losing candidate in a union election, arising out of statements made in a political flyer. (Id. at
pp. 674-675.) The losing candidate challenged the trial court's award of attorney fees under section
425.16, subdivision (c), on the ground that the defendant did not personally owe attorney fees
because a local union organization paid his litigation costs. (Macias v. Hartwell, supra, at p. 675.)
The court in Macias rejected the argument: “Appellant cites no authority, and we have found none,
that a defendant who successfully brings an anti-SLAPP motion is barred from recovering fees if
the fees were paid by a third party. Based on her construction of the law, respondent would not be
entitled to attorney's fees if the defense costs were paid by his homeowner's insurance carrier, the
union's insurance carrier, or a relative. No court has so held.” (Id. at pp. 675-676.) *285


We agree with the result in Macias, which is consistent with the reasoning in Ketchum v. Moses,
supra, 24 Cal.4th 1122. We do not presume the Legislature intended to create a disparity between
defendants who advance their own attorney fees and those whose counsel look to an outside source
for payment. In each case, the fees have accrued and can be recovered.
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Additionally, the separate language in section 425.16 that awards attorney fees to a prevailing
plaintiff makes it clear that a plaintiff need not have paid the fees in order to receive an award,
and we see no reason for more favorable treatment for plaintiffs than for those whom the statute
was intended to benefit—defendants. Specifically, section 425.16, subdivision (c), provides that
the court “shall award costs and reasonable attorney's fees to a plaintiff prevailing on the motion”
if the motion is frivolous or solely intended to cause unnecessary delay. The plain language of
this provision clearly states that a prevailing plaintiff is entitled to an award of reasonable attorney
fees, without regard to whether the plaintiff is liable for those fees. And we see no reason why a
prevailing plaintiff would be awarded fees pursuant to a more lenient standard than a defendant.
Indeed, just the opposite is the case. A plaintiff only receives attorney fees if the motion is frivolous
or intended solely to cause delay—a more stringent standard. Once that standard is satisfied,
however, there is no reason why a prevailing plaintiff represented pro bono would be awarded
attorney fees, but that a prevailing defendant—for whose benefit the statute was enacted—would
be denied them.


Moreover, the words of a statute must be construed “keeping in mind the statutory
purpose.” (Dyna-Med, Inc. v. Fair Employment & Housing Com., supra, 43 Cal.3d at p. 1387.)
The recovery of attorney fees by a defendant who successfully brings an anti-SLAPP motion
—regardless of whether the defense costs are underwritten by another—is consistent with its
evident statutory purpose: “The purpose of section 425.16 is clearly to give relief, including
financial relief in the form of attorney's fees and costs, to persons who have been victimized
by meritless, retaliatory SLAPP lawsuits because of their 'participation in matters of public
significance.' [Citation.]” (Liu v. Moore (1999) 69 Cal.App.4th 745, 750 [81 Cal.Rptr.2d 807].)
Denial of fees to outside counsel who offer their services on a partial pro bono basis would
discourage such representation—in conflict with the statute's purpose of not allowing participation
in matters of public significance to “be chilled through abuse of the judicial process.” (§ 425.16,
subd. (a).)


Finally, if there were any doubt whether a defendant should be able to recover attorney fees under
section 425.16 for fees accrued by outside counsel but for which counsel has agreed not to hold
defendant liable, the *286  Legislature has expressly stated that section 425.16 “shall be construed
broadly.” (§ 425.16, subd. (a).) That would appear to be conclusive as to the issue before us.


The cases construing section 425.16 relied upon by plaintiff provide no support for the proposition
that a prevailing defendant must have an enforceable obligation to pay attorney fees before
they can be awarded to that defendant under section 425.16, subdivision (c). (E.g., Lafayette
Morehouse, Inc. v. Chronicle Publishing Co., supra, 39 Cal.App.4th at pp. 1383-1384 [holding
that the Legislature intended the fee language in § 425.16, subd. (c), to apply only to the motion
to strike, not to the entire case]; Robertson v. Rodriguez, supra, 36 Cal.App.4th at p. 362 [the
trial court is not required simply “to award the amount requested” by a defendant but to award
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reasonable fees]; Dove Audio, Inc. v. Rosenfeld, Meyer & Susman (1996) 47 Cal.App.4th 777, 785
[54 Cal.Rptr.2d 830] [citing Robertson v. Rodriquez].)


As he did before the trial court, plaintiff relies chiefly upon the California Supreme Court's opinion
in Trope v. Katz, supra, 11 Cal.4th 274, for the proposition that defendants must have incurred
liability for their attorney fees in order to recover them. In that case, the court considered whether
an attorney who chooses to litigate in propria persona an action to enforce a contract containing
an attorney fees provision can recover attorney fees under Civil Code section 1717. Answering
that question in the negative, the court pointed out that “by its terms section 1717 applies only
to contracts specifically providing that attorney fees 'which are incurred to enforce that contract'
shall be awarded to one of the parties or to the prevailing party” (11 Cal.4th at p. 280) and that the
ordinary meaning of the word “incur” in the sense of incurring a fee “is to 'become liable' for it
[citation], i.e., to become obligated to pay it.” (Id. at pp. 280, 285, italics in original.)


However, in light of the state high court's decision in PLCM Group, Inc. v. Drexler, supra, 22
Cal.4th 1084 (and the recent but not yet final one in Ketchum v. Moses, supra, 24 Cal.4th 1122),
this passage from Trope cannot compel the result plaintiff seeks.


First, in PLCM Group, Inc. v. Drexler, the state Supreme Court itself rejected the expansive reading
of Trope v. Katz urged by plaintiff: “Our reference in Trope to the general definition of 'attorney's
fees' as the sum a litigant 'actually pays or becomes liable to pay' for legal representation (11 Cal.4th
at p. 280) was not intended to imply that fees can be recovered only when, and to the extent that, a
litigant incurs fees on a fee-for-service basis, a question not raised therein....” (PLCM Group, Inc.
v. Drexler, supra, 22 Cal.4th at p. 1097, fn. 5.) Instead, the state high court characterized Trope
v. *287  Katz as “expressly involv[ing] only the 'narrow issue' whether pro se attorney litigants
could recover attorney fees....” (22 Cal.4th at p. 1097.)


Second, as the court explained in PLCM Group, Inc. v. Drexler, its holding in Trope v. Katz turned
on the fact that “the term 'attorney fees' implies the existence of an attorney-client relationship,
i.e., a party receiving professional services from a lawyer.” (PLCM Group, Inc. v. Drexler, supra,
22 Cal.4th at p. 1092, citing Kay v. Ehrler (1991) 499 U.S. 432, 436 [111 S.Ct. 1435, 1437, 113
L.Ed.2d 486, 491-492].) In holding that a prevailing party represented by in-house counsel may
recover contractual attorney fees under Civil Code section 1717, the court in PLCM Group, Inc.
focused on the fact that an attorney-client relationship existed between the party seeking fees and
his counsel, as previously explained herein, ante.


Thus, since, as the high court has clarified, attorney fees can be recovered pursuant to a statute
that allows their recovery, even where the client is not charged those fees, as long as there exists
an attorney-client relationship, an analogous interpretation of section 425.16 is warranted here—
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a conclusion supported by the language of the Supreme Court's decision in Ketchum v. Moses,
supra, 24 Cal.4th 1122.


In conclusion, the plain language and purpose of section 425.16, as well as the decisional law,
support the recovery of attorney fees that have accrued in representing the defendants here,
notwithstanding counsel's agreement not to look to defendants for payment.


VII. Attorney Fees on Appeal
In their brief, defendants request an award of attorney fees and costs on appeal. The appellate
courts have construed section 425.16, subdivision (c), to include an attorney fees award on appeal.
(E.g., Dove Audio, Inc. v. Rosenfeld Meyer & Susman, supra, 47 Cal.App.4th at p. 785; Church of
Scientology v. Wollersheim, supra, 42 Cal.App.4th 628, 659.) “ 'A statute authorizing an attorney
fee[s] award at the trial court level includes appellate attorney fees unless the statute specifically
provides otherwise. [Citations.]' ” (Church of Scientology v. Wollersheim, supra, 42 Cal.App.4th
at p. 659.) Section 425.16 does not specifically provide otherwise.


Accordingly, defendants are entitled to, and are awarded, their attorney fees on this appeal in an
amount to be determined by the trial court on remand. *288


Disposition
The judgment is affirmed. The trial court's award of attorney fees to defendants pursuant to section
425.16 is also affirmed. Defendants are awarded their costs and attorney fees on appeal. The matter
is remanded to the trial court to determine the amount thereof.


Blease, Acting P. J., and Raye, J., concurred.
On April 5, 2001, the opinion was modified to read as printed above. *289


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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653 F.Supp.2d 507
United States District Court, S.D. New York.


SECURITIES AND EXCHANGE COMMISSION, Plaintiff,
v.


BANK OF AMERICA CORPORATION, Defendant.


No. 09 Civ. 6829(JSR)
|


Sept. 14, 2009.


Synopsis
Background: Following review of the initial submissions, 2009 WL 2842940, parties jointly
sought court's approval of a proposed final consent judgment by which corporation, which
allegedly hid from its shareholders that as much as $5.8 billion of their money would be given
as bonuses to the executives of nearly bankrupt company which corporation acquired, would be
enjoined from making future false statements in proxy solicitations and would pay a fine of $33
million to Securities and Exchange Commission (SEC).


[Holding:] The District Court, Jed S. Rakoff, J., held that proposed consent judgment was neither
fair, nor reasonable, nor adequate.


Proposed consent judgment disapproved.


West Headnotes (2)


[1] Federal Civil Procedure Form and requisites;  validity
When a federal agency seeks to prospectively invoke the court's own contempt power by
having the court impose injunctive prohibitions against the defendant, court is obliged to
review proposed consent judgment to ascertain whether it is within the bounds of fairness,
reasonableness, and adequacy, and, in certain circumstances, whether it serves the public
interest.
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[2] Securities Regulation Relief granted in general
Securities Regulation Proxy or take-over regulation violations
Proposed consent judgment by which corporation, which allegedly hid from its
shareholders that as much as $5.8 billion of their money would be given as bonuses to the
executives of nearly bankrupt company which corporation acquired, would be enjoined
from making future false statements in proxy solicitations and would pay a fine of $33
million to Securities and Exchange Commission (SEC) was neither fair, nor reasonable,
nor adequate; consent judgment proposed that the shareholders who were the victims
of corporation's alleged misconduct pay the penalty for that misconduct, and consent
judgment would effectively close the case without the SEC adequately accounting for why,
in contravention of its own policy, it did not pursue charges against either corporation
management or the lawyers who allegedly were responsible for the false and misleading
proxy statements.


5 Cases that cite this headnote


Attorneys and Law Firms


*507  David Rosenfeld, Joseph O. Boryshansky, Maureen F. Lewis, U.S. Securities and Exchange
Commission, New York, NY, for Plaintiff.


*508  Lewis J. Liman, Cleary Gottlieb Steen & Hamilton, LLP, New York, NY, Shawn Joseph
Chen, Cleary Gottlieb Steen & Hamilton LLP, Washington, DC, for Defendant.


MEMORANDUM ORDER


JED S. RAKOFF, District Judge.


In the Complaint in this case, filed August 3, 2009, the Securities and Exchange Commission
(“S.E.C.”) alleges, in stark terms, that defendant Bank of America Corporation materially lied
to its shareholders in the proxy statement of November 3, 2008 that solicited the shareholders'
approval of the $50 billion acquisition of Merrill Lynch & Co. (“Merrill”). The essence of the lie,
according to the Complaint, was that Bank of America “represented that Merrill had agreed not to
pay year-end performance bonuses or other discretionary incentive compensation to its executives
prior to the closing of the merger without Bank of America's consent [when] [i]n fact, contrary
to the representation ..., Bank of America had agreed that Merrill could pay up to $5.8 billion—
nearly 12% of the total consideration to be exchanged in the merger—in discretionary year-end
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and other bonuses to Merrill executives for 2008.” Compl. ¶ 2. Along with the filing of these very
serious allegations, however, the parties, on the very same day, jointly sought this Court's approval
of a proposed final Consent Judgment by which Bank of America, without admitting or denying
the accusations, would be enjoined from making future false statements in proxy solicitations and
would pay to the S.E.C. a fine of $33 million.


In other words, the parties were proposing that the management of Bank of America—having
allegedly hidden from the Bank's shareholders that as much as $5.8 billion of their money would
be given as bonuses to the executives of Merrill who had run that company nearly into bankruptcy
—would now settle the legal consequences of their lying by paying the S.E.C. $33 million more
of their shareholders' money.


This proposal to have the victims of the violation pay an additional penalty for their own
victimization was enough to give the Court pause. The Court therefore heard oral argument on
August 10, 2009 and received extensive written submissions on August 24, 2009 and September
9, 2009. Having now carefully reviewed all these materials, the Court concludes that the proposed
Consent Judgment must be denied.


[1]  In reaching this conclusion, the Court is very mindful of the considerable deference it must
accord the parties' proposal, since it would seemingly result in the consensual resolution of the
case. Society greatly benefits when lawsuits are amicably resolved, and, for that reason, an ordinary
civil settlement that includes dismissal of the underlying action is close to unreviewable. See
Hester Industries, Inc. v. Tyson Foods, Inc., 160 F.3d 911, 916 (2d Cir.1998)(citing cases). When,
however, as in the case of a typical consent judgment, a federal agency such as the S.E.C. seeks
to prospectively invoke the Court's own contempt power by having the Court impose injunctive
prohibitions against the defendant, the resolution has aspects of a judicial decree and the Court
is therefore obliged to review the proposal a little more closely, to ascertain whether it is within
the bounds of fairness, reasonableness, and adequacy—and, in certain circumstances, whether it
serves the public interest. See S.E.C. v. Randolph, 736 F.2d 525, 529 (9th Cir.1984); see also S.E.C.
v. Wang, 944 F.2d 80, 85 (2d Cir.1991). See generally,  *509  United States v. ITT Continental
Baking Co., 420 U.S. 223, 95 S.Ct. 926, 43 L.Ed.2d 148 (1975); United States v. North Carolina,
180 F.3d 574 (4th Cir.1999). But even then, the review is highly deferential. S.E.C. v. Worldcom,
Inc., 273 F.Supp.2d 431, 436 (S.D.N.Y.2003).


[2]  Here, however, the Court, even upon applying the most deferential standard of review for
which the parties argue, is forced to conclude that the proposed Consent Judgment is neither fair,
nor reasonable, nor adequate.


It is not fair, first and foremost, because it does not comport with the most elementary notions of
justice and morality, in that it proposes that the shareholders who were the victims of the Bank's
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alleged misconduct now pay the penalty for that misconduct. The S.E.C. admits that the corporate
penalties it here proposes will be “indirectly borne by [the] shareholders.” Reply Memorandum
of Plaintiff Securities and Exchange Commission in Support of Entry of the Proposed Consent
Judgment (“S.E.C. Reply Mem.”) at 13. But the S.E.C. argues that this is justified because “[a]
corporate penalty ... sends a strong signal to shareholders that unsatisfactory corporate conduct has
occurred and allows shareholders to better assess the quality and performance of management.” Id.
This hypothesis, however, makes no sense when applied to the facts here: for the notion that Bank
of America shareholders, having been lied to blatantly in connection with the multi-billion-dollar
purchase of a huge, nearly-bankrupt company, need to lose another $33 million of their money in
order to “better assess the quality and performance of management” is absurd.


The S.E.C., while also conceding that its normal policy in such situations is to go after the company
executives who were responsible for the lie, rather than innocent shareholders, says it cannot do so
here because “[t]he uncontroverted evidence in the investigative record is that lawyers for Bank of
America and Merrill drafted the documents at issue and made the relevant decisions concerning
disclosure of the bonuses.” Id. But if that is the case, why are the penalties not then sought from
the lawyers? And why, in any event, does that justify imposing penalties on the victims of the lie,
the shareholders?


Bank of America, for its part, having originally agreed to remain silent in the face of these charges,
now, at the Court's request that it provide the Court with the underlying facts, vigorously asserts that
the proxy statement, when read carefully, is neither false nor misleading, see Reply Memorandum
of Law on Behalf of Bank of America Corporation (“BoA Reply Mem.”)at 5, or that, even if it is
false or misleading, the misstatements were immaterial because “[it] was widely acknowledged in
the period leading up to the shareholder vote that Merrill Lynch intended to pay year-end incentive
compensation,” id. at 19. The S.E.C. responds, however, that these arguments are hollow. The
Bank's argument that the proxy statement was not misleading rests in material part on reference to a
schedule that was not even attached to the proxy statement, and “[s]hareholders are entitled to rely
on the representations in the proxy itself, and are not required to puzzle out material information
from a variety of external sources.” S.E.C. Reply Mem. at 2. As for the Bank's argument that
the investors were not materially misled because the press was already reporting the imminent
payment of Merrill bonuses, “investors were not required to ignore Bank of America's express
statements in the proxy materials and rely instead on media speculation that may have suggested
that these statements were misleading.” Id. at 9.


Moreover, it is noteworthy that, in all its voluminous papers protesting its innocence, *510  Bank
of America never actually provides the Court with the particularized facts that the Court requested,
such as precisely how the proxy statement came to be prepared, exactly who made the relevant
decisions as to what to include and not include so far as the Merrill bonuses were concerned, etc.
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But all of this is beside the point because, if the Bank is innocent of lying to its shareholders, why
is it prepared to pay $33 million of its shareholders' money as a penalty for lying to them? All the
Bank offers in response to this obvious question is the statement in the last footnote of its Reply
Memorandum that “Because of the SEC's decision to bring charges, Bank of America would have
to spend corporate funds whether or not it settled,” BofA Reply Mem. at 28, n. 20—the implication
being that the payment was simply an exercise of business judgment as to which alternative would
cost more: litigating or settling. But, quite aside from the fact that it is difficult to believe that
litigating this simple case would cost anything like $33 million, it does not appear, so far as one
can tell from this single sentence in a footnote, that this decision was made by disinterested parties.
It is one thing for management to exercise its business judgment to determine how much of its
shareholders money should be used to settle a case brought by former shareholders or third parties.
It is quite something else for the very management that is accused of having lied to its shareholders
to determine how much of those victims' money should be used to make the case against the
management go away. 1  And even if this decision is arguably within their purview, it calls for
greater scrutiny by the Court than would otherwise be the case.


1 Undoubtedly, the decision to spend this money was made even easier by the fact that the
U.S. Government provided the Bank of America with a $40 billion or so “bail out,” of which
$20 billion came after the merger. Since $3.6 billion of that money had already been spent,
indirectly, to compensate the Bank for the Merrill bonuses—not to mention the $20 billion
in taxpayer funds that effectively compensated the Bank for the last-minute revelations that
Merrill's loss for 2008 was $27 billion instead of $7 billion—what impediment could there
be to paying a mere $33 million (—or more than most people will see in their lifetimes—)
to get rid of a lawsuit saying that the bonuses had been concealed from the shareholders
approving the merger? To say, as the Bank now does, that the $33 million does not come
directly from U.S. funds is simply to ignore the overall economics of the Bank's situation.


Overall, indeed, the parties' submissions, when carefully read, leave the distinct impression that the
proposed Consent Judgment was a contrivance designed to provide the S.E.C. with the facade of
enforcement and the management of the Bank with a quick resolution of an embarrassing inquiry
—all at the expense of the sole alleged victims, the shareholders. Even under the most deferential
review, this proposed Consent Judgment cannot remotely be called fair.


Nor is the proposed Consent Judgment reasonable. Obviously, a proposal that asks the victims to
pay a fine for their having been victimized is, for all the reasons already given, as unreasonable as it
is unfair. But the proposed Consent Judgment is unreasonable in numerous other respects as well.


For example, the Consent Judgment would effectively close the case without the S.E.C. adequately
accounting for why, in contravention of its own policy, see Order, 8/25/08 (quoting the policy),
it did not pursue charges against either Bank management or the lawyers who allegedly were
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responsible for the false and misleading proxy statements. The S.E.C. says this is because
charges against individuals for *511  making false proxy statements require, at a minimum,
proof that they participated in the making of the false statements knowing the statements were
false or recklessly disregarding the high probability the statements were false. But how can such
knowledge be lacking when, as the Complaint in effect alleges, executives at the Bank expressly
approved Merrill's making year-end bonuses before they issued the proxy statement denying such
approval? 2  The S.E.C. states, as noted, that culpable intent was nonetheless lacking because the
lawyers made all the relevant decisions. But, if so, then how can the lawyers be said to lack intent?
Under these circumstances, how can a Court find reasonable a proposed Consent Judgment that
otherwise violates S.E.C. policy? 3


2 Lurking in the background is the suggestion, affirmed by the Bank's counsel at the August
10 hearing, that the highest executives of Bank of America, upon learning that Merrill's
loss was $20 billion more than had been represented at the time the merger was negotiated,
were prepared to walk away from the merger until “coerced” by the Government into going
through with it, following which the Government provided the Bank with an additional $20
billion in bail-out funds. But, quite aside from the fact that none of this appears to have been
revealed to the shareholders prior to the merger, neither party suggests that any such coercion
played any role in the alleged decision not to reveal the Merrill bonuses. The huge increase
in Merrill's losses, however, did arguably render the providing of the bonuses more material,
as well as more inexplicable.


3 The S.E.C. also claims it was stymied in determining individual liability because the Bank's
executives said the lawyers made all the decisions but the Bank refused to waive attorney-
client privilege. But it appears that the S.E.C. never seriously pursued whether the this
constituted a waiver of the privilege, let alone whether it fit within the crime/fraud exception
to the privilege. And even on its face, such testimony would seem to invite investigating
the lawyers. The Bank, for its part, claims that it has not relied on a defense of advice of
counsel and so no waiver has occurred. But, as noted earlier, the Bank has failed to provide
its own particularized version of how the proxies came to be and how the key decisions as
to what to include or exclude were made, so its claim of not relying on an advice of counsel
is simply an evasion.


To give a different example, the proposed Consent Judgment seeks injunctive relief forbidding the
Bank, on pain of contempt of court, from issuing false or misleading statements in the future. On its
face, the proposed injunction appears too nebulous to comply with Rule 65(d) of the Federal Rules
of Civil Procedure, which requires, among other things, that an injunction “describe in reasonable
detail ... the act or acts restrained....” Moreover, since the Bank contends that it never made any
false or misleading statements in the past, the Court at this point lacks a factual predicate for
imposing such relief.
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To be sure, the Bank's initial position was that it neither admitted nor denied the allegations,
and such a position, when coupled with proof by the S.E.C. that the alleged violations have
occurred, may often be sufficient to support certain forms of injunctive relief. But here the further
submissions of the Bank make clear its position that the proxy statement in issue was totally in
accordance with the law: meaning that, notwithstanding the injunctive relief here sought by the
S.E.C., the Bank would feel free to issue exactly the same kind of proxy statement in the future.
Under these circumstances, the broad but vague injunctive relief here sought would be a pointless
exercise, since the sanction of contempt may only be imposed for violation of a particularized
provision known and reasonably understood by the contemnor, all of which would be lacking here.
See, e.g.,  *512  Int'l Longshoremen's Ass'n, Local 1291 v. Philadelphia Marine Trade Ass'n, 389
U.S. 64, 76, 88 S.Ct. 201, 19 L.Ed.2d 236 (1967); Powell v. Ward, 643 F.2d 924, 931 (2d Cir.1981).


Without multiplying examples further, the point is that the Court finds the proposed Consent
Judgment not only unfair but also unreasonable.


Finally, the proposed Consent Judgment is inadequate. The injunctive relief, as noted, is pointless.
The fine, if looked at from the standpoint of the violation, is also inadequate, in that $33 million
is a trivial penalty for a false statement that materially infected a multi-billion-dollar merger. But
since the fine is imposed, not on the individuals putatively responsible, but on the shareholders, it
is worse than pointless: it further victimizes the victims.


Oscar Wilde once famously said that a cynic is someone “who knows the price of everything
and the value of nothing.” Oscar Wilde, Lady Windermere's Fan (1892). The proposed Consent
Judgment in this case suggests a rather cynical relationship between the parties: the S.E.C. gets to
claim that it is exposing wrongdoing on the part of the Bank of America in a high-profile merger;
the Bank's management gets to claim that they have been coerced into an onerous settlement by
overzealous regulators. And all this is done at the expense, not only of the shareholders, but also
of the truth.


Yet the truth may still emerge. The Bank of America states unequivocally that if the Court
disapproves the Consent Judgment, it is prepared to litigate the charges. BofA Reply Mem. at 5.
The S.E.C., having brought the charges, presumably is not about to drop them. Accordingly, the
Court, having hereby disapproved the Consent Judgment, directs the parties to file with the Court,
no later than one week from today, a jointly proposed Case Management Plan that will have this
case ready to be tried on February 1, 2010. 4
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4 The trial would include both the application for permanent injunctive relief and the claim
for monetary penalties. If the parties cannot jointly agree on a schedule, they should submit
to the Court their competing proposals, and the Court will then resolve the differences.


SO ORDERED


All Citations


653 F.Supp.2d 507, Fed. Sec. L. Rep. P 95,366


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Former employee filed putative class action in state court against employer's parent
alleging unlawful business practices, failure to pay overtime compensation, failure to provide
accurate itemized wage statements, and failure to pay wages when due. After removal, the United
States District Court for the Southern District of California, Gonzalo P. Curiel, J., granted parent's
motion to compel arbitration and dismissed complaint. Employee appealed.


[Holding:] The Court of Appeals, M. Smith, Circuit Judge, held, in case of first impression, that
Federal Arbitration Act (FAA) did not preempt California rule barring waiver of representative
claims under Private Attorneys General Act (PAGA).


Reversed and remanded.


N.R. Smith, Circuit Judge, dissented and filed opinion.


Procedural Posture(s): On Appeal; Motion to Dismiss.


West Headnotes (11)


[1] Alternative Dispute Resolution Scope and standards of review
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District court's decision to grant or deny motion to compel arbitration is reviewed de novo.


6 Cases that cite this headnote


[2] Labor and Employment Actions
Pre-dispute agreements to waive claims under Private Attorneys General Act (PAGA) are
unenforceable under California law. West's Ann.Cal.Labor Code § 2699.


31 Cases that cite this headnote


[3] Alternative Dispute Resolution Preemption
States Particular cases, preemption or supersession
Federal Arbitration Act (FAA) did not preempt California rule barring waiver of
representative claims under Private Attorneys General Act (PAGA); rule barred any
waiver of PAGA claims, regardless of whether waiver appeared in arbitration agreement
or non-arbitration agreement, rule did not prohibit arbitration of any type of claim or
diminish parties' freedom to select informal arbitration procedures, PAGA actions were not
necessarily procedurally complex, and PAGA played central role in enforcing California's
labor laws. 9 U.S.C.A. § 2; West's Ann.Cal.Labor Code § 2699.


125 Cases that cite this headnote


[4] Alternative Dispute Resolution Preemption
States Particular cases, preemption or supersession
While Federal Arbitration Act (FAA) contains no express pre-emptive provision and does
not reflect congressional intent to occupy entire field of arbitration, it preempts state law
to extent that it stands as obstacle to accomplishment and execution of full purposes and
objectives of Congress. 9 U.S.C.A. § 2.


3 Cases that cite this headnote


[5] Alternative Dispute Resolution Validity
Alternative Dispute Resolution Validity of assent
Alternative Dispute Resolution Unconscionability
Agreements to arbitrate may be invalidated by generally applicable contract defenses, such
as fraud, duress, or unconscionability, but not by defenses that apply only to arbitration or
that derive their meaning from fact that agreement to arbitrate is at issue. 9 U.S.C.A. § 2.
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38 Cases that cite this headnote


[6] Alternative Dispute Resolution Preemption
States Particular cases, preemption or supersession
Even if state-law rule is generally applicable, it is preempted if it conflicts with Federal
Arbitration Act's (FAA) objectives. 9 U.S.C.A. § 2.


26 Cases that cite this headnote


[7] Alternative Dispute Resolution Preemption
States Particular cases, preemption or supersession
Federal Arbitration Act (FAA) preempts state laws that single out arbitration agreements
for special treatment. 9 U.S.C.A. § 2.


12 Cases that cite this headnote


[8] States Congressional intent
In determining whether state law is impliedly preempted, purpose of Congress is ultimate
touchstone.


1 Cases that cite this headnote


[9] Alternative Dispute Resolution Preemption
States Particular cases, preemption or supersession
State law contract defense interferes with arbitration, and is preempted by Federal
Arbitration Act (FAA), if it prevents parties from selecting procedures they want applied
in arbitration. 9 U.S.C.A. § 2.
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[10] Labor and Employment Actions
Under California law, employee bringing action pursuant to Private Attorneys General Act
(PAGA) does so as proxy or agent of state's labor law enforcement agencies, who are real
parties in interest. West's Ann.Cal.Labor Code § 2699.
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[11] Alternative Dispute Resolution Preemption
States Particular cases, preemption or supersession
Federal Arbitration Act (FAA) was not intended to preclude states from authorizing qui
tam actions to enforce state law, or to require courts to enforce agreements that severely
limit right to recover penalties for violations that did not directly harm party bringing
action. 9 U.S.C.A. § 1 et seq.
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Attorneys and Law Firms


*427  Kyle R. Nordrehaug (argued), Norman B. Blumenthal, and Aparajit Bhowmik, Blumenthal,
Nordrehaug & Bhowmik, La Jolla, CA, for Plaintiff–Appellant.


Keith A. Jacoby (argued), Scott M. Lidman, and Judy M. Iriye, Littler Mendelson, P.C., Los
Angeles, CA, for Defendant–Appellee.


Andrew J. Pincus (argued) and Archis A. Parasharami, Mayer Brown LLP, Washington, D.C., for
Amici Curiae.


Appeal from the United States District Court for the Southern District of California, Gonzalo P.
Curiel, District Judge, Presiding. D.C. No. 3:12–cv–00436–GPC–KSC.


Before: MILAN D. SMITH, JR., and N. RANDY SMITH, Circuit Judges, and JOAN H.
LEFKOW, *  Senior District Judge.


* The Honorable Joan Humphrey Lefkow, Senior District Judge for the United States District
Court for the Northern District of Illinois, sitting by designation.


Opinion by Judge MILAN D. SMITH, Jr.; Dissent by Judge N.R. SMITH


OPINION


M. SMITH, Circuit Judge:
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This appeal presents issues of first impression regarding the scope of Federal Arbitration Act
(FAA) preemption, 9 U.S.C. § 2 et seq., and the meaning of the Supreme Court's decision in AT &
T Mobility LLC v. Concepcion, 563 U.S. 333, 131 S.Ct. 1740, 179 L.Ed.2d 742 (2011). We must
decide whether the FAA preempts the California rule announced in Iskanian v. CLS Transportation
Los Angeles, LLC, 59 Cal.4th 348, 173 Cal.Rptr.3d 289, 327 P.3d 129 (2014), which bars the
waiver of representative claims under the Private Attorneys General Act of 2004 (PAGA), Cal.
Lab.Code § 2698 et seq. After closely examining Concepcion and the Court's other statements
regarding the purposes of the FAA, we conclude that the Iskanian rule does not stand as an obstacle
to the accomplishment of the FAA's objectives, and is not preempted. We reverse the judgment of
the district court and remand for further proceedings.


FACTS AND PROCEDURAL BACKGROUND


The Plaintiff–Appellant, Shukri Sakkab (Sakkab), is a former employee of Lenscrafters, *428
an eyewear retailer owned by the Defendant–Appellee, Luxottica Retail North America, Inc.
(Luxottica). On January 17, 2012, Sakkab filed a putative class action complaint against Luxottica
in the Superior Court of the State of California in and for the County of San Diego. The complaint
asserted four causes of action arising out of Sakkab's employment by Luxottica, including (1)
unlawful business practices, (2) failure to pay overtime compensation, (3) failure to provide
accurate itemized wage statements, and (4) failure to pay wages when due. The complaint alleged
that Luxottica misclassified Sakkab and other employees as supervisors so that they would be
exempt from overtime wages and meal and rest breaks. Luxottica answered and timely removed
the case to federal court. On March 27, 2012, Sakkab filed a first amended complaint (FAC) adding
a non-class, representative claim for civil penalties under the PAGA.


On April 23, 2012, Luxottica filed a motion to compel arbitration under the dispute resolution
agreement contained in its “Retail Associate Guide.” The agreement provided, in pertinent part:


You and the Company each agree that, no matter in what capacity, neither you
nor the Company will (1) file (or join, participate or intervene in) against the
other party any lawsuit or court case that relates in any way to your employment
with the Company or (2) file (or join, participate or intervene in) a class-based
lawsuit, court case or arbitration (including any collective or representative
arbitration claim). 1
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1 According to Luxottica, two different versions of the dispute resolution agreement existed
during the time that Luxottica employed Sakkab. In June 2011, Luxottica circulated a revised
version of the dispute resolution agreement. The revised version provided:


You and the Company each agree that, no matter in what capacity, neither you nor the
Company will (1) file (or join, participate or intervene in) against the other party any
lawsuit or court case that relates in any way to your employment with the Company or (2)
file (or join, participate or intervene in) a class-based lawsuit or court case (including any
collective action) that relates in any way to your employment with the Company or (3)
file (or join, participate or intervene in) a class-based arbitration (including any collective
arbitration claim) with regard to any claim relating in any way to your employment with
the Company to the extent permitted by applicable law.


Sakkab acknowledged that he understood and agreed to the terms of the revised version. For
reasons that are not entirely clear, the district court assumed that the earlier version governed
the arbitrability of this dispute. We need not resolve which version of the agreement governs.
Neither party has argued that the district court erred by construing the earlier version of
the agreement instead of the later version, or that the results would be any different if one
version applied instead of the other. On appeal, Sakkab concedes that the version relied on
by the district court governs, and that this version purports to prohibit him from arbitrating
representative PAGA claims.


Sakkab signed an acknowledgment indicating that he understood and agreed to the terms of the
dispute resolution agreement on June 25, 2010.


On January 10, 2013, the district court granted Luxottica's motion to compel arbitration and
dismissed the FAC. The court noted that Sakkab did not dispute that his first four claims were
arbitrable. Sakkab argued, however, that the portion of the alternative dispute resolution agreement
prohibiting him from bringing any PAGA claims on behalf of other employees was unenforceable
under California law. For this reason, Sakkab argued, even if he was required to arbitrate his
claims, he could not be denied a forum for his representative PAGA claim. The district court
rejected Sakkab's argument that the right to bring a representative PAGA claim is unwaivable
under California law. At the *429  time, the California Supreme Court had not yet considered
whether PAGA waivers were enforceable under California law. Relying on the Supreme Court's
decision in AT & T Mobility LLC v. Concepcion, the district court concluded that the FAA would
preempt a state rule barring waiver of PAGA claims. The court then granted the motion to compel
arbitration of the claims in the FAC, dismissed Sakkab's complaint, and entered judgment. This
timely appeal followed.


JURISDICTION AND STANDARD OF REVIEW
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The district court had jurisdiction under 28 U.S.C. § 1332(d)(2). We have appellate jurisdiction
under 28 U.S.C. § 1291 because this is an appeal from a final judgment of the district court.


[1]  “The district court's decision to grant or deny a motion to compel arbitration is reviewed de
novo.” Knutson v. Sirius XM Radio Inc., 771 F.3d 559, 564 (9th Cir.2014) (quoting Bushley v.
Credit Suisse First Boston, 360 F.3d 1149, 1152 (9th Cir.2004)).


DISCUSSION


After the district court entered judgment in this case, the California Supreme Court ruled that
PAGA waivers are unenforceable under California Law. Iskanian, 59 Cal.4th 348, 173 Cal.Rptr.3d
289, 327 P.3d 129. On appeal, Luxottica argues that the FAA preempts the Iskanian rule. After
considering the history of the PAGA statute and the Supreme Court's FAA preemption cases, we
hold that the FAA does not preempt the Iskanian rule.


I. The Labor Code Private Attorneys General Act
California's Labor Code Private Attorneys General Act of 2004, Cal. Lab.Code § 2698 et seq.,
“authorizes an employee to bring an action for civil penalties on behalf of the state against his or
her employer for Labor Code violations committed against the employee and fellow employees,
with most of the proceeds of that litigation going to the state.” Iskanian, 59 Cal.4th at 360, 173
Cal.Rptr.3d 289, 327 P.3d 129. An action brought under the PAGA is a type of qui tam action. Id.
at 382, 173 Cal.Rptr.3d 289, 327 P.3d 129.


The PAGA was enacted to correct two perceived flaws in California's Labor Code enforcement
scheme. Id. at 378–79, 173 Cal.Rptr.3d 289, 327 P.3d 129. The first flaw was that civil penalties
were not available to redress violations of some provisions of the Labor Code. Id. at 378, 173
Cal.Rptr.3d 289, 327 P.3d 129. Those provisions only provided for criminal sanctions, not civil
fines, and could only be enforced in criminal prosecutions brought by district attorneys, not in
civil actions brought by the Labor Commissioner. See id. at 379, 173 Cal.Rptr.3d 289, 327 P.3d
129. As a result, many violations of the Labor Code went unpunished. Id. The PAGA addressed
this problem by providing for civil penalties for most Labor Code violations. “For Labor Code
violations for which no penalty is provided, the PAGA provides that the penalties are generally
$100 for each aggrieved employee per pay period for the initial violation and $200 per pay period
for each subsequent violation.” Id. (citing Cal. Lab.Code § 2699(f)(2)). 2
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2 A court may award a lesser amount “if, based on the facts and circumstances of the particular
case, to do otherwise would result in an award that is unjust, arbitrary and oppressive, or
confiscatory.” Cal. Lab.Code § 2699(e)(2).


The second flaw the PAGA addressed was that, even where the Labor Code provided for civil
penalties, “there was a *430  shortage of government resources to pursue enforcement.” Id.; see
also 2003 Cal. Stat. ch. 906 § 1. The legislative history of the PAGA describes the legislature's
perception of the seriousness of this problem:


“Estimates of the size of California's ‘underground economy’—businesses operating outside the
state's tax and licensing requirements—ranged from 60 to 140 billion dollars a year, representing
a tax loss to the state of three to six billion dollars annually. Further, a U.S. Department of Labor
study of the garment industry in Los Angeles, which employs over 100,000 workers, estimated
the existence of over 33,000 serious and ongoing wage violations by the city's garment industry
employers, but that DIR was issuing fewer than 100 wage citations per year for all industries
throughout the state. [¶] Moreover, evidence demonstrates that the resources dedicated to labor
law enforcement have not kept pace with the growth of the economy in California.” (Assembly
Com. on Labor and Employment, Analysis of Sen. Bill No. 796 (Reg.Sess.2003–2004) as
amended July 2, 2003, p. 4.)


Iskanian, 59 Cal.4th at 379, 173 Cal.Rptr.3d 289, 327 P.3d 129. To compensate for the lack of
“[a]dequate financing of essential labor law enforcement functions,” the legislature enacted the
PAGA to permit aggrieved employees to act as private attorneys general to collect civil penalties
for violations of the Labor Code.2003 Cal. Stat. ch. 906 § 1(d). Labor Code section 2699(a)
provides:


any provision of [the Labor Code] that provides for a civil penalty to be assessed
and collected by the Labor and Workforce Development Agency or any of
its departments, divisions, commissions, boards, agencies, or employees, for a
violation of this code, may, as an alternative, be recovered through a civil action
brought by an aggrieved employee on behalf of himself or herself and other
current or former employees....


Seventy-five percent of the civil penalties recovered by aggrieved employees 3  under the PAGA
are distributed to the Labor and Workforce Development Agency, while the remainder is
distributed to the aggrieved employees. Cal. Lab.Code § 2699(i). 4
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3 An “aggrieved employee” is “any person who was employed by the alleged violator and
against whom one or more of the alleged violations was committed.” Cal. Lab.Code §
2699(c).


4 Prior to bringing a PAGA action, an employee must notify the employer and the Labor and
Workforce Development Agency of the specific provisions of the Labor Code alleged to have
been violated. Cal. Lab.Code § 2699.3(a)(1). The Agency is required to notify the employee
and employer of whether it intends to investigate the alleged violations. Id. § 2699.3(a)(2)
(A). An aggrieved employee may commence an action if he receives notice that the Agency
does not intend to investigate the alleged violations, or if he does not receive notice from the
Agency within 33 days of notifying the Agency and the employer. Id. An employee may also
bring a PAGA action if the Agency investigates the alleged violations and does not issue a
citation to the employer within a specified period of time. Id. § 2699.3(a)(2)(B).


[2]  Pre-dispute agreements to waive PAGA claims are unenforceable under California law. In
Iskanian v. CLS Transportation Los Angeles, LLC, the California Supreme Court held that two
state statutes prohibited the enforcement of PAGA waivers. 59 Cal.4th at 382–83, 173 Cal.Rptr.3d
289, 327 P.3d 129. The first, California Civil Code § 1668, codifies the general principle that
agreements exculpating a party for violations of the law are unenforceable. 5  The Iskanian court
observed *431  that allowing employees to waive the right to bring PAGA actions would “disable
one of the primary mechanisms for enforcing the Labor Code.” Id. at 383, 173 Cal.Rptr.3d 289, 327
P.3d 129. It reasoned that “[b]ecause such an agreement has as its ‘object, ... indirectly, to exempt
[the employer] from responsibility for [its] own ... violation of law,’ it is against public policy and
may not be enforced.” Id. (alterations in original) (quoting Cal. Civ.Code § 1668). The Iskanian
court also found that agreements waiving the right to bring PAGA actions violated California Civil
Code § 3513. Id. Civil Code § 3513 codifies the general principle that a law established for a
public reason may not be contravened by private agreement. 6  The court reasoned that “agreements
requiring the waiver of PAGA rights would harm the state's interests in enforcing the Labor Code
and in receiving the proceeds of civil penalties used to deter violations.” Id.


5 California Civil Code § 1668 provides that “[a]ll contracts which have for their object,
directly or indirectly, to exempt anyone from responsibility for his own fraud, or willful
injury to the person or property of another, or violation of law, whether willful or negligent,
are against the policy of the law.”


6 California Civil Code § 3513 provides that “[a]ny one may waive the advantage of a
law intended solely for his benefit. But a law established for a public reason cannot be
contravened by a private agreement.”


Agreements waiving the right to bring “representative” PAGA claims—that is, claims seeking
penalties for Labor Code violations affecting other employees—are also unenforceable under
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California law. In Iskanian, the court held that even if the PAGA authorized purely “individual”
claims, 7  an agreement to waive representative PAGA claims would be unenforceable. Id. at 384,
173 Cal.Rptr.3d 289, 327 P.3d 129. The court observed that individual PAGA claims do not “result
in the penalties contemplated under the PAGA to punish and deter employer practices that violate
the rights of numerous employees under the Labor Code.” Id. (quoting Brown v. Ralphs Grocery
Co., 197 Cal.App.4th 489, 502, 128 Cal.Rptr.3d 854 (2011)).


7 The court declined to decide whether the PAGA authorizes purely “individual” claims.
Iskanian, 59 Cal.4th at 384, 173 Cal.Rptr.3d 289, 327 P.3d 129.


II. The Federal Arbitration Act Does Not Preempt the Iskanian Rule
[3]  If the Iskanian rule is valid, Sakkab's waiver of his right to bring a representative PAGA action
is unenforceable. Therefore, this case turns on whether the FAA, 9 U.S.C. § 2 et seq., preempts
the Iskanian rule. We conclude that it does not.


[4]  [5]  [6]  “The FAA was enacted in 1925 in response to widespread judicial hostility to
arbitration agreements.” Concepcion, 131 S.Ct. at 1745. Section 2 is the “primary substantive
provision of the Act.” Id. (quoting Moses H. Cone Mem'l Hosp. v. Mercury Constr. Corp., 460
U.S. 1, 24, 103 S.Ct. 927, 74 L.Ed.2d 765 (1983)). It provides:


A written provision in any maritime transaction or a contract evidencing a
transaction involving commerce to settle by arbitration a controversy thereafter
arising out of such contract or transaction, or the refusal to perform the whole or
any part thereof, or an agreement in writing to submit to arbitration an existing
controversy arising out of such a contract, transaction, or refusal, shall be valid,
irrevocable, and enforceable, save upon such grounds as exist at law or in equity
for the revocation of any contract.


9 U.S.C. § 2. While “[t]he FAA contains no express pre-emptive provision” and does not “reflect
a congressional intent to occupy the entire field of arbitration,” Volt *432  Info. Scis., Inc. v. Bd.
of Trs. of Leland Stanford Junior Univ., 489 U.S. 468, 477, 109 S.Ct. 1248, 103 L.Ed.2d 488
(1989), it preempts state law “to the extent that it ‘stands as an obstacle to the accomplishment and
execution of the full purposes and objectives of Congress,’ ” id. (quoting Hines v. Davidowitz, 312
U.S. 52, 67, 61 S.Ct. 399, 85 L.Ed. 581 (1941)). The final clause of § 2, its saving clause, “permits
agreements to arbitrate to be invalidated by ‘generally applicable contract defenses, such as fraud,
duress, or unconscionability,’ but not by defenses that apply only to arbitration or that derive their
meaning from the fact that an agreement to arbitrate is at issue.” Concepcion, 131 S.Ct. at 1746
(quoting Doctor's Assocs., Inc. v. Casarotto, 517 U.S. 681, 687, 116 S.Ct. 1652, 134 L.Ed.2d 902
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(1996)); see also Marmet Health Care Ctr., Inc. v. Brown, ––– U.S. ––––, 132 S.Ct. 1201, 1204,
182 L.Ed.2d 42 (2012). Even if a state-law rule is “generally applicable,” it is preempted if it
conflicts with the FAA's objectives. Concepcion, 131 S.Ct. at 1748.


A. The Iskanian Rule is a Ground for the Revocation of Any Contract
To fall within the ambit of § 2's saving clause, the Iskanian rule must be a “ground[ ] ... for the
revocation of any contract.” 9 U.S.C. § 2 (emphasis added). We conclude that it is.


[7]  The Supreme Court has clarified that a state contract defense must be “generally applicable”
to be preserved by § 2's saving clause. Concepcion, 131 S.Ct. at 1746. It is well established that
the FAA preempts state laws that single out arbitration agreements for special treatment. See,
e.g., Doctor's Assocs., 517 U.S. at 687, 116 S.Ct. 1652. At minimum, then, § 2's “any contract”
language requires that a state contract defense place arbitration agreements on equal footing with
non-arbitration agreements. See id. The Iskanian rule complies with this requirement. The rule bars
any waiver of PAGA claims, regardless of whether the waiver appears in an arbitration agreement
or a non-arbitration agreement.


Some of our cases can be read to suggest that the phrase “any contract” in § 2's saving clause
requires that a defense apply generally to all types of contracts, in addition to requiring that the
defense apply equally to arbitration and non-arbitration agreements. See Ting v. AT & T, 319
F.3d 1126, 1147–48 (9th Cir.2003) (holding that California's Consumer Legal Remedies Act, Cal.
Civ.Code § 1751, is “not a law of ‘general applicability’ ” within the ambit of § 2's saving clause
because it applies only to noncommercial consumer contracts); Bradley v. Harris Research, Inc.,
275 F.3d 884, 890 (9th Cir.2001) (holding that California Business & Professions Code § 20040.5
does not apply to “any contract” because it “applies only to forum selection clauses and only
to franchise agreements”). 8  However, the Court's decision *433  in AT & T Mobility, LLC v.
Concepcion, 563 U.S. 333, 131 S.Ct. 1740, 179 L.Ed.2d 742, cuts against this construction of the
saving clause. The Court in Concepcion held that the FAA preempted California law providing
that class action waivers in certain consumer contracts of adhesion were unconscionable and
unenforceable. 131 S.Ct. at 1748–53. Even though the state-law rule at issue only applied to a
narrow class of consumer contracts, the Court strongly implied that the rule was a “generally
applicable contract defense[ ].” See id. at 1748. The Court held that the rule was preempted
because it conflicted with the purposes of the FAA, even though the rule purported to apply to
“any contract.” See id. (“Although § 2's saving clause preserves generally applicable contract
defenses, nothing in it suggests an intent to preserve state-law rules that stand as an obstacle to the
accomplishment of the FAA's objectives.”).


8 The reasoning of these cases was based on an ambiguous passage in Southland Corp.
v. Keating, 465 U.S. 1, 16 n. 11, 104 S.Ct. 852, 79 L.Ed.2d 1 (1984). The Court in
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Southland held that § 2 preempted a provision of California's Franchise Investment Law, Cal.
Corp.Code § 31512 (1977), as applied to arbitration agreements. Id. at 10, 104 S.Ct. 852. In
a partial dissent, Justice Stevens argued that the law was preserved by § 2 as a “ground[ ] ...
at law or in equity for the revocation of any contract.” Id. at 18–20, 104 S.Ct. 852 (Stevens,
J., concurring in part and dissenting in part). The majority rejected this argument. It reasoned
that “the defense to arbitration found in the California Franchise Investment Law is not a
ground that exists at law or in equity ‘for the revocation of any contract’ but merely a ground
that exists for the revocation of arbitration provisions in contracts subject to the California
Franchise Investment Law.” Id. at 16 n. 11, 104 S.Ct. 852.
Cases following Southland appear to clarify that § 2's “any contract” language refers to
whether a state law places arbitration agreements on equal footing with non-arbitration
agreements, not whether it applies to all types of contracts. See Perry v. Thomas, 482
U.S. 483, 492 n. 9, 107 S.Ct. 2520, 96 L.Ed.2d 426 (1987) (“A court may not ... construe
[an arbitration] agreement in a manner different from that in which it otherwise construes
nonarbitration agreements under state law.”); Doctor's Assocs., 517 U.S. at 686–87, 116
S.Ct. 1652 (“States may not ... decide that a contract is fair enough to enforce all its basic
terms (price, service, credit), but not fair enough to enforce its arbitration clause.... [T]hat
kind of policy would place arbitration clauses on an unequal ‘footing,’ directly contrary to
the [FAA]'s language and Congress's intent.” (quoting Allied–Bruce Terminix Cos., Inc. v.
Dobson, 513 U.S. 265, 281, 115 S.Ct. 834, 130 L.Ed.2d 753 (1995))).


Following the logic of Concepcion, we conclude that the Iskanian rule is a “generally applicable”
contract defense that may be preserved by § 2's saving clause, provided it does not conflict with
the FAA's purposes.


B. The Iskanian Rule Does Not Conflict with the FAA's Purposes
[8]  We turn now to whether the Iskanian rule conflicts with the FAA's purposes. We apply
ordinary conflict preemption principles to determine whether a state-law rule conflicts with a
federal statute containing a saving clause. See Geier v. Am. Honda Motor Co., Inc., 529 U.S.
861, 870–72, 120 S.Ct. 1913, 146 L.Ed.2d 914 (2000). In determining whether a state law is
impliedly preempted, “[t]he purpose of Congress is the ultimate touchstone.” Medtronic, Inc. v.
Lohr, 518 U.S. 470, 485, 116 S.Ct. 2240, 135 L.Ed.2d 700 (1996) (alteration in original) (quoting
Retail Clerks Int'l Ass'n, Local 1625, AFL–CIO v. Schermerhorn, 375 U.S. 96, 103, 84 S.Ct. 219,
11 L.Ed.2d 179 (1963)). “What is a sufficient obstacle is a matter of judgment, to be informed
by examining the federal statute as a whole and identifying its purpose and intended effects....”
Crosby v. Nat'l Foreign Trade Council, 530 U.S. 363, 373, 120 S.Ct. 2288, 147 L.Ed.2d 352
(2000). In exercising our judgment, we do not write on a blank slate, for the Supreme Court has
repeatedly identified the purposes of the FAA and defined the scope of FAA preemption. See
Allied–Bruce Terminix Cos., Inc. v. Dobson, 513 U.S. 265, 283, 115 S.Ct. 834, 130 L.Ed.2d 753
(1995) (O'Connor, J., concurring) (describing the Court's FAA preemption jurisprudence as “an
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edifice of [the Court's] own creation”). After considering the objectives of the FAA, we conclude
that the Iskanian rule does not conflict with those objectives, and is not impliedly preempted. 9


9 We reject Sakkab's contention that the PAGA waiver is invalid because it bars the assertion
of statutory rights under American Express Co. v. Italian Colors Restaurant, ––– U.S. ––––,
133 S.Ct. 2304, 186 L.Ed.2d 417 (2013), and Mitsubishi Motors Corp. v. Soler Chrysler–
Plymouth, Inc., 473 U.S. 614, 105 S.Ct. 3346, 87 L.Ed.2d 444 (1985). “The ‘effective
vindication’ exception, which permits the invalidation of an arbitration agreement when
arbitration would prevent the ‘effective vindication’ of a federal statute, does not extend to
state statutes.” Ferguson v. Corinthian Colls., Inc., 733 F.3d 928, 936 (9th Cir.2013).


*434  1. The FAA's Purpose to Overcome Judicial Hostility to Arbitration


The Supreme Court has stated that Congress enacted the FAA to “overrule the judiciary's
longstanding refusal to enforce agreements to arbitrate and to place such agreements upon the
same footing as other contracts.” Granite Rock Co. v. Int'l Bhd. of Teamsters, 561 U.S. 287, 302,
130 S.Ct. 2847, 177 L.Ed.2d 567 (2010) (quoting Volt, 489 U.S. at 478, 109 S.Ct. 1248). The
FAA therefore preempts state laws prohibiting the arbitration of specific types of claims. See, e.g.,
Marmet, 132 S.Ct. at 1203; Preston v. Ferrer, 552 U.S. 346, 356–59, 128 S.Ct. 978, 169 L.Ed.2d
917 (2008). The Amici Curiae argue that the Iskanian rule conflicts with the FAA's purpose to
overcome judicial hostility to arbitration because it prohibits outright the arbitration of “individual”
PAGA claims. We reject this argument.


The California Supreme Court's decision in Iskanian expresses no preference regarding whether
individual PAGA claims are litigated or arbitrated. It provides only that representative PAGA
claims may not be waived outright. 59 Cal.4th at 384, 173 Cal.Rptr.3d 289, 327 P.3d 129. The
Iskanian rule does not prohibit the arbitration of any type of claim.


2. The FAA's Purpose to Ensure Enforcement of the Terms of Arbitration Agreements


The Supreme Court has stated that “[t]he ‘principal purpose’ of the FAA is to ‘ensur[e] that
private arbitration agreements are enforced according to their terms.’ ” Concepcion, 131 S.Ct. at
1748 (second alteration in original) (quoting Volt, 489 U.S. at 478, 109 S.Ct. 1248). The Court
has also stated that the FAA embodies “a liberal federal policy favoring arbitration agreements,
notwithstanding any state substantive or procedural policies to the contrary.” Id. at 1749 (quoting
Moses H. Cone, 460 U.S. at 24, 103 S.Ct. 927). The Iskanian rule does not conflict with these
purposes.
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Read broadly, these statements of the FAA's purposes would require strict enforcement of all terms
contained in an arbitration agreement, including terms that are unenforceable under generally
applicable state law. Such a broad construction of the FAA's purposes is untenable, of course,
because it would render § 2's saving clause wholly “ineffectual.” See Geier, 529 U.S. at 870, 120
S.Ct. 1913; Prima Paint Corp. v. Flood & Conklin Mfg. Co., 388 U.S. 395, 404 n. 12, 87 S.Ct.
1801, 18 L.Ed.2d 1270 (1967) (“As the ‘saving clause’ in § 2 indicates, the purpose of Congress
in 1925 was to make arbitration agreements as enforceable as other contracts, but not more so.”).
Congress plainly did not intend to preempt all generally applicable state contract defenses, only
those that “interfere[ ] with arbitration,” Concepcion, 131 S.Ct. at 1750.


[9]  A defense interferes with arbitration if, for example, it prevents parties from selecting the
procedures they want applied in arbitration. See id. at 1748–53. Concepcion illustrates how a
generally applicable contract defense might do so. The California rule at issue in Concepcion,
which provided that class action waivers in certain consumer contracts of adhesion *435  were
unconscionable, did not explicitly discriminate against arbitration. See id. at 1745. As applied to
arbitration agreements, however, the rule “interfere[ed] with fundamental attributes of arbitration,”
id. at 1748, by imposing formal classwide arbitration procedures on the parties against their will.
Id. at 1750–51. As the Court explained,


“In bilateral arbitration, parties forgo the procedural rigor and appellate review of the courts
in order to realize the benefits of private dispute resolution: lower costs, greater efficiency and
speed, and the ability to choose expert adjudicators to resolve specialized disputes.” But before
an arbitrator may decide the merits of a claim in classwide procedures, he must first decide, for
example, whether the class itself may be certified, whether the named parties are sufficiently
representative and typical, and how discovery for the class should be conducted.


Id. at 1751 (citation omitted) (quoting Stolt–Nielsen S.A. v. AnimalFeeds Int'l Corp., 559 U.S.
662, 685, 130 S.Ct. 1758, 176 L.Ed.2d 605 (2010)). The Court observed that “the switch from
bilateral to class arbitration sacrifices the principal advantage of arbitration—its informality—and
makes the process slower, more costly, and more likely to generate procedural morass than final
judgment.” Id. The parties could not opt out of the formal procedures of class arbitration because
the procedures were required to protect the due process rights of absent parties. Id. Therefore,
although the California rule prohibiting class action waivers applied equally to both arbitration
agreements and non-arbitration agreements, it could not be applied to arbitration agreements
without interfering with parties' freedom to select informal procedures.


[10]  The Iskanian rule prohibiting waiver of representative PAGA claims does not diminish
parties' freedom to select informal arbitration procedures. To understand why, it is essential to
examine the “fundamental[ ]” differences between PAGA actions and class actions. See Baumann
v. Chase Inv. Servs. Corp., 747 F.3d 1117, 1123 (9th Cir.2014) (quoting McKenzie v. Fed. Express
Corp., 765 F.Supp.2d 1222, 1233 (C.D.Cal.2011)). The class action is a procedural device for
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resolving the claims of absent parties on a representative basis. See Fed.R.Civ.P. 23; Ortiz v.
Fibreboard Corp., 527 U.S. 815, 832–33, 119 S.Ct. 2295, 144 L.Ed.2d 715 (1999); Amchem
Prods., Inc. v. Windsor, 521 U.S. 591, 613–17, 117 S.Ct. 2231, 138 L.Ed.2d 689 (1997). By
contrast, a PAGA action is a statutory action in which the penalties available are measured by the
number of Labor Code violations committed by the employer. An employee bringing a PAGA
action does so “as the proxy or agent of the state's labor law enforcement agencies,” Iskanian, 59
Cal.4th at 380, 173 Cal.Rptr.3d 289, 327 P.3d 129 (quoting Arias v. Superior Court, 46 Cal.4th 969,
986, 95 Cal.Rptr.3d 588, 209 P.3d 923 (2009)), who are the real parties in interest, see id. at 382,
173 Cal.Rptr.3d 289, 327 P.3d 129. As the state's proxy, an employee-plaintiff may obtain civil
penalties for violations committed against absent employees, Cal. Lab.Code § 2699(g)(1), just as
the state could if it brought an enforcement action directly. However, by obtaining such penalties,
the employee-plaintiff does not vindicate absent employees' claims, for the PAGA does not give
absent employees any substantive right to bring their “own” PAGA claims. See Amalgamated
Transit Union, Local 1756, AFL–CIO v. Superior Court, 46 Cal.4th 993, 1003, 95 Cal.Rptr.3d
605, 209 P.3d 937 (2009); see also Iskanian, 59 Cal.4th at 381, 173 Cal.Rptr.3d 289, 327 P.3d
129 (explaining that *436  “[t]he civil penalties recovered on behalf of the state under the PAGA
are distinct from the statutory damages to which employees may be entitled in their individual
capacities”). An agreement to waive “representative” PAGA claims—that is, claims for penalties
arising out of violations against other employees—is effectively an agreement to limit the penalties
an employee-plaintiff may recover on behalf of the state.


Because a PAGA action is a statutory action for penalties brought as a proxy for the state, rather
than a procedure for resolving the claims of other employees, there is no need to protect absent
employees' due process rights in PAGA arbitrations. Compare Concepcion, 131 S.Ct. at 1751–
52 (observing “it is ... odd to think that an arbitrator would be entrusted with ensuring that third
parties' due process rights are satisfied”), with Arias, 46 Cal.4th at 984–87, 95 Cal.Rptr.3d 588, 209
P.3d 923. PAGA arbitrations therefore do not require the formal procedures of class arbitrations.
See Baumann, 747 F.3d at 1123. 10


10 A judgment in a PAGA action binds absent employees because it binds the government
agency tasked with enforcing the labor laws. Arias, 46 Cal.4th at 986, 95 Cal.Rptr.3d 588,
209 P.3d 923. As the California Supreme Court has explained,


[w]hen a government agency is authorized to bring an action on behalf of an individual
or in the public interest, and a private person lacks an independent legal right to bring the
action, a person who is not a party but who is represented by the agency is bound by the
judgment as though the person were a party.


Id. Since the aggrieved employee bringing the action “does so as the proxy or agent of the
state's labor law enforcement agencies,” absent employees are also bound by any judgment
regarding civil penalties. Id.
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Unlike Rule 23(c)(2), PAGA has no notice requirements for unnamed aggrieved employees, nor
may such employees opt out of a PAGA action. In a PAGA action, the court does not inquire
into the named plaintiff's and class counsel's ability to fairly and adequately represent unnamed
employees—critical requirements in federal class actions under Rules 23(a)(4) and (g)....
Moreover, unlike Rule 23(a), PAGA contains no requirements of numerosity, commonality, or
typicality.
Id. at 1122–23 (citations omitted). Because representative PAGA claims do not require any
special procedures, prohibiting waiver of such claims does not diminish parties' freedom to
select the arbitration procedures that best suit their needs. Nothing prevents parties from
agreeing to use informal procedures to arbitrate representative PAGA claims. This is a critically
important distinction between the Iskanian rule and the rule at issue in Concepcion.


The dissent emphasizes that both the Iskanian rule and the rule at issue in Concepcion “interfere[ ]
with the parties' freedom to limit their arbitration only to those claims arising between the
contracting parties.” We do not read Concepcion to require the enforcement of all waivers of
representative claims in arbitration agreements. Whether a claim is technically denominated
“representative” is an imperfect proxy for whether refusing to enforce waivers of that claim will
deprive parties of the benefits of arbitration. 11  Instead, Concepcion requires us to examine *437
whether the waived claims mandate procedures that interfere with arbitration, as the class claims
in Concepcion did. Here, they do not.


11 For example, even an “individual” PAGA claim does not arise solely between an employer
and an employee. As the court in Iskanian observed, “every PAGA action, whether seeking
penalties for Labor Code violations as to only one aggrieved employee-the plaintiff bringing
the action-or as to other employees as well, is a representative action on behalf of the state.”
Iskanian, 59 Cal.4th at 387, 173 Cal.Rptr.3d 289, 327 P.3d 129.


We take the dissent's broader point to be that the Iskanian rule defeats the parties' contractual
expectations, as expressed in their arbitration agreement. See Concepcion, 131 S.Ct. at 1752
(“Arbitration is a matter of contract, and the FAA requires courts to honor parties' expectations.”).
We recognize that Sakkab and Luxottica likely expected the waiver of representative PAGA
claims to be enforced, and that the Iskanian rule prevents that expectation from being fulfilled.
Any generally applicable state law that invalidates a mutually agreed upon term of an arbitration
agreement will, by definition, defeat the parties' contractual expectations. However, the FAA's
saving clause clearly indicates that Congress did not intend for the parties' expectations to trump
any and all other interests. As we have explained, a rule requiring that the parties' expectations be
enforced in all circumstances, regardless of whether doing so conflicts with generally applicable
state law, would render the saving clause wholly ineffectual.


We acknowledge that the Court in Concepcion also expressed concern that “class arbitration
greatly increases risks to defendants” by aggregating claims and increasing the amount of potential
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damages. Id. at 1752. As the Court observed, arbitration is “poorly suited to the higher stakes of
class litigation,” because it does not provide for judicial review. Id. Although PAGA actions do not
aggregate individual claims, they may nonetheless involve high stakes. Defendants may face hefty
civil penalties in PAGA actions, and may be unwilling to forgo judicial review by arbitrating them.
It does not follow, however, that the FAA preempts the Iskanian rule just because the amount of
civil penalties the PAGA authorizes could make arbitration a less attractive method than litigation
for resolving representative PAGA claims. By their nature, some types of claims are better suited
to arbitration than others. See Gilmer v. Interstate/Johnson Lane Corp., 500 U.S. 20, 26, 111 S.Ct.
1647, 114 L.Ed.2d 26 (1991) (recognizing that agreements to arbitrate federal statutory claims are
enforceable even if they do not appear to be “appropriate for arbitration”). But the FAA would
not preempt a state statutory cause of action that imposed substantial liability merely because the
action's high stakes would arguably make it poorly suited to arbitration. Cf. Medtronic, 518 U.S.
at 485, 116 S.Ct. 2240 (“[B]ecause the states are independent sovereigns in our federal system,
we have long presumed that Congress does not cavalierly pre-empt state-law causes of action.”).
Nor, we think, would the FAA require courts to enforce a provision limiting a party's liability in
such an action, even if that provision appeared in an arbitration agreement. Cf. Booker v. Robert
Half Int'l, Inc., 413 F.3d 77, 83 (D.C.Cir.2005) (assuming, without deciding, that a term in an
arbitration agreement barring punitive damages was unenforceable as applied to a claim under
the District of Columbia Human Rights Act). The FAA contemplates that parties may simply
agree ex ante to litigate high-stakes claims if they find arbitration's informal procedures unsuitable.
By the same token, the FAA does not require courts to enforce agreements to waive the right to
bring representative PAGA actions just because the amount of penalties an aggrieved employee is
authorized to recover for the state makes the formal procedures of litigation more attractive than
arbitration's informal procedures. Just as the high stakes involved in antitrust actions may cause
parties to agree ex ante to exclude antitrust claims from arbitration, *438  parties may prefer to
litigate representative PAGA claims.


It is true that PAGA actions, like many causes of action, can be complex. It is not true, however, that
PAGA actions are necessarily “procedurally” complex, as the dissent claims. Rather, the potential
complexity of PAGA actions is a direct result of how an employer's liability is measured under the
statute. The amount of penalties an employee may recover is measured by the number of violations
an employer has committed, and the violations may involve multiple employees. “[P]otential
complexity should not suffice to ward off arbitration,” Mitsubishi Motors Corp. v. Soler Chrysler–
Plymouth, Inc., 473 U.S. 614, 633, 105 S.Ct. 3346, 87 L.Ed.2d 444 (1985), where, as here, the
complexity flows from the substance of the claim itself, rather than any procedures required to
adjudicate it (as with class actions). Cf. id. (holding that an agreement to arbitrate antitrust claims
was enforceable).


The dissent argues that representative PAGA actions will make the arbitration process “slower”
and “more costly.” There is no support for this conclusion in the record. Cf. Concepcion, 131
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S.Ct. at 1751 (citing American Arbitration Association statistics regarding the duration of class
arbitrations). Moreover, even if there were evidence that representative PAGA actions take longer
or cost more to arbitrate than other types of claims, the same could be said of any complex or fact-
intensive claim. Antitrust claims, for example, have the potential to make arbitration slower and
more costly. This does not mean that a rule declining to enforce waivers of such claims interferes
with the FAA in any meaningful sense, since, unlike class claims, parties are free to arbitrate them
using the procedures of their choice. In many ways, arbitration is well suited to resolving complex
disputes, provided that the parties are free to decide how the arbitration will be conducted. See
id.; see also American Arbitration Association Commercial Arbitration Rules (describing separate
procedures for “Large, Complex, Commercial Disputes”).


The dissent also argues that representative PAGA claims are “more likely to generate procedural
morass.” But whether arbitration of representative PAGA actions is likely to “generate procedural
morass” depends, first and foremost, on the procedures the parties select. One way parties may
streamline the resolution of complex PAGA claims is by agreeing to limit discovery in arbitration.
See Dotson v. Amgen, Inc., 181 Cal.App.4th 975, 983, 104 Cal.Rptr.3d 341 (2010) (observing that
“arbitration is meant to be a streamlined procedure. Limitations on discovery, including the number
of depositions, is one of the ways streamlining is achieved”). California courts have recognized that
“discovery limitations are an integral and permissible part of the arbitration process.” Id. (citing
Armendariz v. Found. Health Psychcare Servs., Inc., 24 Cal.4th 83, 106 n. 11, 99 Cal.Rptr.2d
745, 6 P.3d 669 (2000)); see also Roman v. Superior Court, 172 Cal.App.4th 1462, 1476, 92
Cal.Rptr.3d 153 (2009). Notably, California law permits parties to arbitrate under the American
Arbitration Association's employment dispute resolution rules. See Roman, 172 Cal.App.4th at
1476, 92 Cal.Rptr.3d 153. The rules give arbitrators broad authority to decide how much discovery
is appropriate, “consistent with the expedited nature of arbitration.” See American Arbitration
Association Employment Arbitration Rules and Mediation Procedures (2009), at 19.


Of course, whether representative PAGA claims are likely to “generate procedural morass” will
also depend on whether, and to what extent, state law purports to limit parties' right to use
informal *439  procedures, including limited discovery, in representative PAGA arbitrations. It
is conceivable that a state law imposing such limits could run afoul of the Court's decision in
Concepcion by requiring a degree of formality that is inconsistent with traditional arbitration
procedures. See Concepcion, 131 S.Ct. at 1751. No such state law is before us, however,
and it is premature to conclude that representative PAGA claims will necessarily result in
“procedural morass” when there is no indication that state law limits parties' freedom to select
informal procedures, or limit discovery, in PAGA arbitrations. Cf. Williams v. Superior Court, 236
Cal.App.4th 1151, 1156–58, 187 Cal.Rptr.3d 321 (2015) (upholding trial court's refusal to order
statewide discovery in a PAGA action and observing that “[p]laintiff's proposed procedure, which
contemplates jumping into extensive statewide discovery based only on the bare allegations of one
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local individual having no knowledge of the defendant's statewide practices would be a classic use
of discovery tools to wage litigation rather than facilitate it”).


In sum, the Iskanian rule does not conflict with the FAA, because it leaves parties free to adopt the
kinds of informal procedures normally available in arbitration. It only prohibits them from opting
out of the central feature of the PAGA's private enforcement scheme—the right to act as a private
attorney general to recover the full measure of penalties the state could recover.


Our conclusion that the FAA does not preempt the Iskanian rule is bolstered by the PAGA's
central role in enforcing California's labor laws. The Court has instructed that “[i]n all pre-emption
cases” we must “start with the assumption that the historic police powers of the States were not
to be superseded by the Federal Act unless that was the clear and manifest purpose of Congress.”
Medtronic, 518 U.S. at 485, 116 S.Ct. 2240 (quoting Rice v. Santa Fe Elevator Corp., 331 U.S.
218, 230, 67 S.Ct. 1146, 91 L.Ed. 1447 (1947)); see also Arizona v. United States, ––– U.S. ––––,
132 S.Ct. 2492, 2503, 183 L.Ed.2d 351 (2012) (considering historic police powers of the State
in analyzing obstacle preemption). “States possess broad authority under their police powers to
regulate the employment relationship to protect workers within the State.” Metro. Life Ins. Co. v.
Massachusetts, 471 U.S. 724, 756, 105 S.Ct. 2380, 85 L.Ed.2d 728 (1985) (quoting DeCanas v.
Bica, 424 U.S. 351, 356, 96 S.Ct. 933, 47 L.Ed.2d 43 (1976)).


Both the PAGA statute and the Iskanian rule reflect California's judgment about how best to
enforce its labor laws. “[T]he Legislature's purpose in enacting the PAGA was to augment the
limited enforcement capability of the Labor and Workforce Development Agency by empowering
employees to enforce the Labor Code as representatives of the Agency.” Iskanian, 59 Cal.4th at
383, 173 Cal.Rptr.3d 289, 327 P.3d 129. And the “sole purpose” of the Iskanian rule “is to vindicate
the Labor and Workforce Development Agency's interest in enforcing the Labor Code.” Id. at
388–89, 173 Cal.Rptr.3d 289, 327 P.3d 129. The explicit purpose of the rule barring enforcement
of agreements to waive representative PAGA claims is to preserve the deterrence scheme the
legislature judged to be optimal. See id. at 384, 173 Cal.Rptr.3d 289, 327 P.3d 129.


[11]  As the California Supreme Court has explained, a PAGA action is a form of qui tam action.
See id. at 382, 173 Cal.Rptr.3d 289, 327 P.3d 129. Qui tam actions predate the FAA by several
centuries. See Vermont Agency of Natural Res. v. United States ex rel. Stevens, 529 U.S. 765, 773–
76, 120 S.Ct. 1858, 146 L.Ed.2d 836 (2000). The FAA was not *440  intended to preclude states
from authorizing qui tam actions to enforce state law. Nor, we think, was it intended to require
courts to enforce agreements that severely limit the right to recover penalties for violations that
did not directly harm the party bringing the action. The right to inform the state of violations that
did not injure the informer is the very essence of a qui tam action. See id. at 775, 120 S.Ct. 1858.
That qui tam actions can be difficult to arbitrate does not mean that the FAA requires courts to
enforce private agreements opting out of the state's chosen method of enforcing its labor laws.
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III. Severability of the PAGA Waiver
Sakkab has not argued that the PAGA waiver contained in the arbitration agreement rendered the
entire arbitration agreement void. Nor has he disputed that he is required to arbitrate the four non-
PAGA claims in the FAC. It is therefore clear that the non-PAGA claims in the FAC must be
arbitrated.


We have held that the waiver of Sakkab's representative PAGA claims may not be enforced. It is
unclear, however, whether the parties have agreed to arbitrate such surviving claims or whether
they must be litigated instead. 12  Accordingly, we reverse the district court's order dismissing the
FAC, and return the issue to the district court and the parties to decide in the first instance where
Sakkab's representative PAGA claims should be resolved, and to conduct such other proceedings
as are consistent with this opinion.


12 We note that the dispute resolution agreement provides that Luxottica “expressly does not
agree to arbitrate any claim on a ... representative basis.”


REVERSED and REMANDED.


N.R. SMITH, dissenting:
In 1925, “Congress enacted the [Federal Arbitration Act] in response to widespread judicial
hostility to arbitration.” Am. Express Co. v. Italian Colors Rest., ––– U.S. ––––, 133 S.Ct. 2304,
2308–09, 186 L.Ed.2d 417 (2013). Despite ninety years of Supreme Court precedent invalidating
state laws deemed hostile to arbitration, the majority today displays this same “judicial hostility”
to arbitration agreements. Our court employed the same “judicial hostility” in Laster v. AT & T
Mobility LLC, 584 F.3d 849 (9th Cir.2009), rev'd sub nom. AT & T Mobility LLC v. Concepcion,
563 U.S. 333, 131 S.Ct. 1740, 179 L.Ed.2d 742 (2011), for which we were subsequently reversed.


In this case, rather than upholding the purposes of the Federal Arbitration Act (“FAA”), the
majority upholds a “judicially created” state rule that prevents parties to an arbitration agreement
from agreeing that their future arbitration will address individual claims arising between one
employee and one employer. To conclude that the state rule (created by Iskanian v. CLS Transp.
Los Angeles, LLC, 59 Cal.4th 348, 173 Cal.Rptr.3d 289, 327 P.3d 129 (2014)) does not frustrate the
purposes of the FAA, the majority ignores the basic precepts enunciated in Concepcion. Because
the majority should have applied Concepcion and deferred to the FAA's “liberal federal policy
favoring arbitration,” Moses H. Cone Mem'l Hosp. v. Mercury Constr. Corp., 460 U.S. 1, 24, 103
S.Ct. 927, 74 L.Ed.2d 765 (1983), rather than circumventing it, I must dissent.
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I. Concepcion


Because the majority essentially ignores the Supreme Court's direction in Concepcion (a case very
similar in detail to this case), I begin by describing this important precedent in some detail.


*441  In Concepcion, a consumer contract provided for “arbitration of all disputes between the
parties, but required that claims be brought in the parties' individual capacity, and not as a plaintiff
or class member in any purported class or representative proceedings.” 131 S.Ct. at 1744 (internal
quotation marks omitted). Relying on the California Supreme Court's decision in Discover Bank
v. Superior Court, 36 Cal.4th 148, 30 Cal.Rptr.3d 76, 113 P.3d 1100 (2005), abrogated by AT &
T Mobility LLC v. Concepcion, 563 U.S. 333, 131 S.Ct. 1740, 179 L.Ed.2d 742 (2011), which
established a rule that invalidated class action waivers in contracts of adhesion, a federal district
court “found that the arbitration provision was unconscionable.” Concepcion, 131 S.Ct. at 1745.
We affirmed, holding that the Discover Bank rule was not preempted by the FAA, because it
was simply “a refinement of the unconscionability analysis applicable to contracts generally in
California.” Id. Further, we rejected AT & T's argument that “class proceedings will reduce the
efficiency and expeditiousness of arbitration.” Id.


The Supreme Court reversed and concluded that a rule “[r]equiring the availability of classwide
arbitration interferes with fundamental attributes of arbitration and thus creates a scheme
inconsistent with the FAA.” Id. at 1748. The Court held that, despite § 2's savings clause, even
generally applicable contract defenses can violate the FAA if they serve as an obstacle to the
objectives of the FAA. Id. The Court also identified the appropriate inquiry: If the state rule
“stands as an obstacle to the accomplishment and execution of the full purposes and objectives of
Congress,” the rule is preempted. Id. at 1753. As part of that inquiry, the Court clarified the purpose
and objective of the FAA. “The overarching purpose of the FAA ... is to ensure the enforcement
of arbitration agreements according to their terms so as to facilitate streamlined proceedings.” Id.
at 1748.


The Court then applied that analysis to the Discover Bank rule prohibiting the class action waivers.
The Court explained that “arbitration is a matter of contract,” id. at 1745, and “[a]lthough the
[Discover Bank ] rule does not require classwide arbitration, it allows any party to a consumer
contract to demand it ex post,” id. at 1750. Thus, rather than holding the parties to the terms of
bilateral arbitration agreed upon in their contract, the Discover Bank rule allowed any party to
subject the other to class-action arbitration. Id. The Court reasoned that “class arbitration, to the
extent it is manufactured by Discover Bank rather than consensual, is inconsistent with the FAA.”
Id. at 1750–51.


The Court then provided three reasons why ex post, state-mandated class arbitration worked as an
obstacle to the FAA's purposes and objectives. First, “the switch from bilateral to class arbitration
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sacrifices the principal advantage of arbitration—its informality—and makes the process slower,
more costly, and more likely to generate procedural morass than final judgment.” Id. at 1751. The
Court explained that “[i]n bilateral arbitration, parties forgo the procedural rigor and appellate
review of the courts in order to realize the benefits of private dispute resolution: lower costs, greater
efficiency and speed, and the ability to choose expert adjudicators to resolve specialized disputes.”
Id. (quoting Stolt–Nielsen S.A. v. AnimalFeeds Int'l Corp., 559 U.S. 662, 685, 130 S.Ct. 1758,
176 L.Ed.2d 605 (2010)). Because of the complex nature of class litigation, those benefits are lost
when parties are forced to pursue class arbitration rather than the bilateral arbitration to which the
parties agreed in their *442  agreement. See Concepcion, 131 S.Ct. at 1751.


Second, the Court reasoned that “class arbitration requires procedural formality.” Id. “For a class-
action money judgment to bind absentees in litigation, class representatives must at all times
adequately represent absent class members, and absent members must be afforded notice, an
opportunity to be heard, and a right to opt out of the class.” Id. (citing Phillips Petroleum Co. v.
Shutts, 472 U.S. 797, 811–12, 105 S.Ct. 2965, 86 L.Ed.2d 628 (1985)). The Court found it unlikely
that Congress, when passing the FAA, envisioned requiring such complex procedural requirements
in an arbitration context. Id. at 1751–52.


Third, “class arbitration greatly increases risks to defendants.” Id. at 1752. The Court explained:


Informal procedures do of course have a cost: The absence of multilayered
review makes it more likely that errors will go uncorrected. Defendants are
willing to accept the costs of these errors in arbitration, since their impact is
limited to the size of individual disputes, and presumably outweighed by savings
from avoiding the courts. But when damages allegedly owed to tens of thousands
of potential claimants are aggregated and decided at once, the risk of an error
will often become unacceptable. Faced with even a small chance of a devastating
loss, defendants will be pressured into settling questionable claims.... Arbitration
is poorly suited to the higher stakes of class litigation.... We find it hard to believe
that defendants would bet the company with no effective means of review, and
even harder to believe that Congress would have intended to allow state courts
to force such a decision.


Id.


After presenting these three reasons why ex post, state-mandated class arbitration worked as an
obstacle to the objectives of the FAA, the Court addressed the argument that class arbitration was
“necessary to prosecute small-dollar claims that might otherwise slip through the legal system.”
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Id. at 1753. The Court rejected the argument, reasoning that “States cannot require a procedure
that is inconsistent with the FAA, even if it is desirable for unrelated reasons.” Id. Thus, the Court
concluded that “[b]ecause ‘it stands as an obstacle to the accomplishment and execution of the full
purposes and objectives of Congress,’ California's Discover Bank rule is preempted by the FAA.”
Id. (quoting Hines v. Davidowitz, 312 U.S. 52, 67, 61 S.Ct. 399, 85 L.Ed. 581 (1941)).


II. FAA's preemption of the Iskanian rule


The majority cannot distinguish the present case from the principles outlined in Concepcion.
Concepcion dealt with a state rule that prohibited class-action waivers in arbitration agreements.
The present case involves a state rule that prohibits representative action waivers in arbitration
agreements.


The Discover Bank rule and the Iskanian rule are sufficiently analogous to guide our decision. 1


Class actions and PAGA *443  actions both allow an individual (who can normally only raise his
or her own individual claims) to bring an action on behalf of other people or entities. See Wal–Mart
Stores, Inc. v. Dukes, 564 U.S. 338, 131 S.Ct. 2541, 2550, 180 L.Ed.2d 374 (2011) (reasoning that
“[t]he class action is ‘an exception to the usual rule that litigation is conducted by and on behalf
of the individual named parties only.’ ” (quoting Califano v. Yamasaki, 442 U.S. 682, 700–01, 99
S.Ct. 2545, 61 L.Ed.2d 176 (1979))); Arias v. Superior Court, 46 Cal.4th 969, 986, 95 Cal.Rptr.3d
588, 209 P.3d 923 (2009) (explaining that an aggrieved employee suing under PAGA “does so as
the proxy or agent of the state's labor law enforcement agencies” and a judgment binds the state
law enforcement agencies and nonparty aggrieved employees). Likewise, waivers of class actions
and representative actions both seek to prevent the parties from raising claims on behalf of others
by limiting arbitration to only those claims arising between the parties to the agreement.


1 The majority spends a significant portion of its decision discussing whether Iskanian's rule
is a “generally applicable contract defense.” See Concepcion, 131 S.Ct. at 1746 (quoting
Doctor's Assocs., Inc. v. Casarotto, 517 U.S. 681, 687, 116 S.Ct. 1652, 134 L.Ed.2d 902
(1996)). However, the parties do not address the issue of whether the Iskanian rule is a
generally applicable contract defense. Therefore, I do not address the issue (although (a)
I have serious doubts that the rule established by Iskanian falls into the same category
as the common law contract defenses of duress or fraud, and (b) the Supreme Court did
not determine in Concepcion whether the alleged unconscionability of failing to apply the
Discover Bank rule was a generally applicable contract defense). Further, declaring that the
Iskanian rule is a “generally applicable contract defense” does not help the majority. Under
Concepcion, even generally applicable contract defenses may be preempted if they “stand
as an obstacle to the accomplishment of the FAA's objectives.” Id. at 1748. The Iskanian
rule stands as such an obstacle to “[t]he overarching purpose of the FAA ... to ensure the
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enforcement of arbitration agreements according to their terms so as to facilitate streamlined
proceedings.” Id.


Because the class action and representative action waivers fulfill the same purpose, it should
be no surprise that they are often (if not always) grouped together and use similar language. 2


The common inclusion of both class action and representative waivers in arbitration agreements
indicates that one waiver, without the other, would not be sufficient to create the type of arbitration
desired by the parties. For example, an arbitration agreement that includes a class waiver without
including a representative waiver would not effectively limit the arbitration to only individual
claims arising between the parties to the agreement. Thus, both the Discover Bank rule and
Iskanian rule (by invalidating these waivers) act to prevent contracting parties from crafting
arbitration agreements in a way that limits the arbitration to claims arising solely between the
contracting parties. 3


2 In Concepcion, the arbitration agreement required claims to be brought in the parties'
“individual capacity, and not as a plaintiff or class member in any purported class or
representative proceeding.” Concepcion, 131 S.Ct. at 1744. Here, Sakab's arbitration
agreement requires that he will not “file (or join, participate or intervene in) a class-based
lawsuit, court case or arbitration (including any collective or representative arbitration
claim).” Both waivers expressly prohibited both class and representative actions.


3 The majority responds by claiming that this argument would require courts to enforce
all waivers of representative claims, including individual claims in a representative
capacity, in arbitration agreements. However, this argument regarding individual claims in
a representative capacity again is not relevant to the facts at hand. Sakkab was given the
right to pursue his individual PAGA claim in this arbitration. His employer did not object
to Sakkab pursuing such an individual claim. Sakkab refused, instead pursuing the broader
claim at issue here. That said, when parties contractually agree to waive any representative
claims in an arbitration agreement and a state rule mandates a different decision, an analysis
under Concepcion is warranted.


The majority emphasizes the differences between class actions and PAGA claims. But differences
between the two types of actions, no matter how plentiful the majority would want to characterize
them, do not change the fact that a rule prohibiting *444  the waiver of either type of action
in an arbitration agreement interferes with the parties' freedom to limit their arbitration only to
those claims arising between the contracting parties. The majority recognizes that one of the key
problems with the Discover Bank rule in Concepcion was that “it could not be applied to arbitration
agreements without interfering with parties' freedom to select informal procedures” for their own
arbitrations. Maj. Op. at 435 (emphasis added). In an attempt to apply that principle to the Iskanian
rule, the majority reasons that “the Iskanian rule does not conflict with the FAA, because it leaves
parties free to adopt the kinds of informal procedures normally available in arbitration.” Maj.
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Op. at 439 (emphasis added). However, the majority's reasoning overlooks the simple fact that,
by preventing parties from limiting arbitration only to individual claims arising between the two
contracting parties, the Iskanian rule interferes with the parties' freedom to craft arbitration in a
way that preserves the informal procedures and simplicity of arbitration (just as did the Discover
Bank rule). By requiring the availability of representative PAGA claims in arbitration (i.e., claims
not specific to the contracting parties), the Iskanian rule interferes with the fundamental attributes
of arbitration and thus creates a scheme inconsistent with the FAA. See Concepcion, 131 S.Ct.
at 1748.


Because the effect of the waivers before challenged in Concepcion and now challenged in this case
are similar, the analytic framework and reasoning in Concepcion is directly applicable. Just like
the Discover Bank rule in Concepcion, the Iskanian rule does not require the parties to arbitrate
representative PAGA claims. However, by invalidating representative waivers in an arbitration
agreement (as applied to PAGA claims), the rule allows any party to an employment contract to
demand arbitration of a representative PAGA claim ex post, despite the fact that the parties agreed
to forgo such a demand in the agreement, where the parties have already agreed to waive all other
forums. See id. at 1750. As explained below, by (a) preventing parties from crafting arbitration
agreements to limit the arbitration only to individual claims and (b) allowing ex post demand for
the arbitration of representative PAGA actions, the Iskanian rule forces the parties to lose the
benefits of arbitration and frustrates the purposes of the FAA. The Iskanian rule burdens arbitration
in the same three ways identified in Concepcion: it makes the process slower, more costly, and
more likely to generate procedural morass; it requires more formal and complex procedure; and it
exposes the defendants to substantial unanticipated risk. See id. at 1751–52.


A. The Iskanian rule makes arbitration slower, more costly, and more likely to generate
procedural morass.


First, the switch from the arbitration of only individual claims to the arbitration of representative
PAGA claims on behalf of the State and all other aggrieved employees “sacrifices the principal
advantage of arbitration—its informality—and makes the process slower, more costly, and more
likely to generate procedural morass.” Concepcion, 131 S.Ct. at 1751. 4  When an *445  aggrieved
employee raises a representative PAGA claim, he must first show that his employer violated the
California Labor Code. If the PAGA claimant is successful in proving that his or her employer
violated the Labor Code, civil penalties are assessed against the employer in the amount of “one
hundred dollars ($100) for each aggrieved employee per pay period for the initial violation and two
hundred dollars ($200) for each aggrieved employee per pay period for each subsequent violation.”
Cal. Labor Code § 2699(f)(2). Thus, rather than merely focusing on the individual employee, the
hours he worked, and the damages due to him, an arbitrator overseeing a representative PAGA
claim would have to make specific factual determinations regarding (1) the number of other
employees affected by the labor code violations, and (2) the number of pay periods that each
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of the affected employees worked. Because of the high stakes involved in these determinations,
both of these issues would likely be fiercely contested by parties. In arbitrations involving large
companies, the arbitrator would be required to make individual factual determinations regarding
the employment status for hundreds or thousands of employees, none of whom are party to such
arbitration. Further, the employee who brought the representative PAGA claim would not initially
have access to the information needed to prove the number of affected employees or the number of
pay periods they worked. Therefore, some kind of discovery would need to take place, requiring
the employer to divulge the necessary documents (potentially a tremendous number of payroll and
employment forms) to the PAGA claimant. This would not be a minor undertaking. All of these
additional tasks and procedures necessarily makes the process substantially slower, substantially
more costly, and more likely to generate procedural morass than non-representative, individual
arbitration.


4 For some unknown reason, the majority states that there is no support in the record for the
conclusion that representative PAGA actions will make the arbitration process “slower” and
“more costly.” However, the arbitration of representative PAGA actions is clearly slower and
more costly than bilateral arbitration for the reasons outlined herein (for example, the review
of labor code violations and number of pay periods for affected employees will inherently
be slower and more costly when brought in a representative capacity for multiple employees
than the review of labor code violations and number of pay periods when brought in bilateral
arbitration for a single employee). This conclusion is not unique and is adequately reflected
in the record. Indeed, the Chamber of Commerce of the United States of America and Retail
Litigation Center, Inc. filed an amicus brief in this case detailing how such representative
claims lack “the simplicity, informality, and expedition that are characteristic of arbitration”
and concluding that the arbitration of representative PAGA claims is as incompatible with
arbitration as a class proceeding.


Despite these additional procedural hurdles present in a PAGA claim, the majority denies that
representative PAGA claims would make the process slower, substantially more costly, and more
likely to generate procedural morass. Instead, the majority reasons that any potential complexity
of PAGA claims does not render such claims incompatible with arbitration. The majority holds
that “arbitration is well suited to resolving complex disputes, provided that the parties are free to
decide how the arbitration will be conducted.” Maj. Op. at 438. However, that rationale ignores
the problem the Iskanian rule creates; the parties had already decided how their arbitration would
be conducted (individually, in a non-representative capacity). The Iskanian rule instead allows
the employee, ex post, to demand arbitration of representative claims. 5  Although two parties
*446  certainly could agree to arbitrate representative PAGA claims when they construct and sign
the arbitration agreement, requiring the parties to resolve representative actions (after a contrary
agreement between the parties has been struck) renders the arbitration much more complex, costly,
and time consuming than what the parties had agreed to do. “Arbitration is a matter of contract,”
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and “[t]he overarching purpose of the FAA ... is to ensure the enforcement of arbitration agreements
according to their terms so as to facilitate streamlined proceedings.” Concepcion, 131 S.Ct. at
1745, 1748. When the parties have agreed to a specific, streamlined method of arbitration (such
as the arbitration of individual claims only), and a relevant, state rule forces the parties to forego
their chosen method of dispute resolution in favor of a procedure that is more costly and time
consuming, the state rule frustrates the purposes of the FAA. As the Concepcion Court explained
in the class arbitration context, “The conclusion follows that class arbitration, to the extent it is
manufactured by Discover Bank rather than consensual, is inconsistent with the FAA.” Id. at 1750–
51. Likewise, it follows that representative arbitration, to the extent it is manufactured by Iskanian
rather than consensual, is inconsistent with the FAA.


5 The majority holds that parties could, ex ante, craft their arbitration agreements to deal
with the complexity involved in the arbitration of representative PAGA claims. However,
Concepcion's analysis was not concerned with the effect of the Discover Bank rule on future
arbitration agreements, but instead focused on the ex post effect of the rule on arbitration
agreements containing class waivers. See Concepcion, 131 S.Ct. at 1750 (“California's
Discover Bank rule similarly interferes with arbitration. Although the rule does not require
classwide arbitration, it allows any party to a consumer contract to demand it ex post.”).
Therefore, we also focus on Iskanian's ex post effect on Sakkab's arbitration agreement.


The majority further reasons that, even if representative PAGA actions will make the arbitration
process slower or more costly, the same could be said of any complex or fact-intensive claim.
The majority compares representative PAGA actions to antitrust claims as an example of another
type of claim that has the potential to make arbitration slower and more costly. This comparison is
incorrect. Instead, the principle enumerated in Concepcion requires us to compare a representative
PAGA claim (what the Iskanian rule would require) to individual, bilateral arbitration (what the
parties had agreed to do in their arbitration agreement). Had the majority conducted the correct
comparison, it would be forced to conclude that the arbitration of representative PAGA claims is
certainly more likely to make the process slower, substantially more costly, and more likely to
generate procedural morass than non-representative, individual arbitration.


B. The Iskanian rule requires more formal and complex procedure.


Second, representative PAGA actions are procedurally more complex than the arbitration of solely
individual claims. Specifically, the discovery required in a representative PAGA claim is vastly
more complex than would be required in an individual arbitration. In an individual arbitration, the
employee already has access to all of his own employment records (or can easily obtain them from
his employer). He knows how long he has been working for the employer and can easily determine
how many pay periods he has been employed. Likewise, he knows whether he has been affected
by the Labor Code violations he is alleging and can provide individual evidence to support his
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claims. However, in a representative PAGA claim, the individual employee does not have access
to any of this information on behalf of all the other potentially aggrieved employees. Therefore,
the employee must be able to obtain the information from the employer or the other employees.
The discovery necessary to obtain these documents from the employer would be significant *447
and substantially more complex than discovery regarding only the employee's individual claims.
The majority's proposed solution to this complexity, the use of hypothetical informal procedures
instead of more formal ones, misses the mark. The procedural complexity present in representative
PAGA claims is not attributable to the use of formal versus informal procedures. Instead, such
complexity is a function of the sheer number of tasks and procedural hurdles present in bringing
a representative PAGA claim.


The majority completely dismisses the procedural complexity that a representative PAGA claim
entails. As the majority suggests, the arbitration of representative PAGA claims may not be as
procedurally complex as class arbitrations. See Concepcion, 131 S.Ct. at 1751–52. However, (for
the second time), the majority makes the wrong comparison. Instead of comparing a representative
PAGA claim to individual, bilateral arbitration (i.e., what the parties had agreed to versus what
the Iskanian rule would require, as the principle enumerated in Concepcion requires), the majority
compares a representative PAGA claims to class arbitration and concludes that, because the two
procedures are different, a representative PAGA action is not inconsistent with arbitration. Had
the majority conducted the correct comparison, the majority would be forced to conclude that the
arbitration of representative PAGA claims is certainly more procedurally complex than bilateral
arbitration.


The majority holds that any potential procedural complexity will depend on the arbitration
procedures the parties select and that the parties may streamline complex PAGA claims by
agreeing to informal procedures. However, this type of reasoning was also considered and rejected
in Concepcion, where the plaintiff contended that because the parties could agree to informal
procedures, class procedures were not necessarily incompatible with arbitration. 131 S.Ct. at
1752–53. Again, the majority fails to recognize that, although the parties could choose to employ
procedures to address the complexity inherent in representative PAGA actions, they cannot be
required by a state to do so. As the Court in Concepcion reasoned:


The Concepcions contend that because parties may and sometimes do agree to
aggregation, class procedures are not necessarily incompatible with arbitration.
But the same could be said about procedures that the Concepcions admit States
may not superimpose on arbitration: Parties could agree to arbitrate pursuant
to the Federal Rules of Civil Procedure, or pursuant to a discovery process
rivaling that in litigation. Arbitration is a matter of contract, and the FAA requires
courts to honor parties' expectations. But what the parties in the aforementioned
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examples would have agreed to is not arbitration as envisioned by the FAA, lacks
its benefits, and therefore may not be required by state law.


Id. (citation omitted). Therefore, although parties may choose to employ complex discovery
procedures, as would be required by a representative PAGA claim, state law cannot demand that
they do so. Here, Sakkab and Luxottica chose to pursue individual, non-representative arbitration.
Therefore, the Iskanian rule frustrates the purposes of the FAA by requiring them to undertake the
procedural complexity of representative PAGA claims.


C. The Iskanian rule exposes the defendants to substantial unanticipated risk.


Third, the arbitration of representative PAGA claims greatly increases the risk to employers. See
id. at 1752. Rather than *448  awarding damages for Labor Code violations for just one employee,
representative PAGA claims award damages for all affected employees. Cal. Labor Code § 2699(f)
(2). A representative PAGA claim could therefore increase the damages awarded in arbitration by
a multiplier of a hundred or thousand times (depending on the size of the company). Thus, the
concerns expressed in Concepcion are just as real in the present case:


The absence of multilayered review makes it more likely that errors will
go uncorrected. Defendants are willing to accept the costs of these errors in
arbitration, since their impact is limited to the size of individual disputes, and
presumably outweighed by savings from avoiding the courts. But when damages
allegedly owed to [hundreds or thousands] of potential claimants are aggregated
and decided at once, the risk of an error will often become unacceptable. Faced
with even a small chance of a devastating loss, defendants will be pressured into
settling questionable claims.... We find it hard to believe that defendants would
bet the company with no effective means of review, and even harder to believe
that Congress would have intended to allow state courts to force such a decision.


Concepcion, 131 S.Ct. at 1752.


The majority admits that representative PAGA actions may involve high stakes, but then concludes
that high stakes, alone, cannot lead to invalidation of the Iskanian rule and again compares PAGA
actions to antitrust claims in illustrating its argument. Once again, (for the third time), the majority
completely misses the point of Concepcion and invokes an incorrect comparison. Parties to an
arbitration could agree to arbitrate high stakes issues. However, a state court cannot “force such a
decision.” Id. Comparing such high stakes PAGA actions to antitrust claims is not relevant. Again,
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the majority should have compared high stakes PAGA actions against the individual, bilateral
arbitration that the parties actually agreed to undertake. When Sakkab and Luxottica entered into
their arbitration agreement, they chose to limit the risk to which they were subjecting themselves
to damages arising out of individual claims between the two parties. That is all. The Iskanian rule
invalidates that decision and allows Sakkab to demand ex post arbitration of claims outside of
that framework. Concepcion declared that this increased risk, to which the parties did not agree,
frustrated the purposes of the FAA. When combined with the increased cost, time, and procedural
complexity inherent in the arbitration of representative PAGA claims (when compared to solely
individual arbitration), the increased risk to a defendant works as yet another way that the benefits
of arbitration are lost through application of the Iskanian rule.


D. The Iskanian rule cannot be justified on state policy grounds.


The majority holds that its decision “is bolstered by the PAGA's central role in enforcing
California's labor laws” and that “[b]oth the PAGA statute and the Iskanian rule reflect California's
judgment about how best to enforce its labor laws.” Maj. Op. at 439. However, under Concepcion,
“States cannot require a procedure that is inconsistent with the FAA, even if it is desirable
for unrelated reasons.” 131 S.Ct. at 1753. As is evidenced by our discussion of the effective
vindication exception to the FAA in Ferguson v. Corinthian Colls., Inc., when it comes to
arbitration agreements, “ ‘[w]e have no earthly interest (quite the contrary) in vindicating’ *449
a state law.” 6  733 F.3d 928, 936 (9th Cir.2013) (quoting Italian Colors Rest., 133 S.Ct. at 2320
(Kagan, J., dissenting)). Thus, if a state law violates or frustrates the FAA, the state law must give
way, even if such a decision prevents the state's interest from being vindicated. Ferguson, 733
F.3d at 936–37. By relying so heavily on state policy grounds to support its decision, the majority
strays awfully close to invocation of the effective vindication doctrine, which the majority admits
does not apply to the present case. Therefore, because the Iskanian rule serves as an obstacle to
the objectives of the FAA, the desirability and importance of the rule to the State's policies and
purposes cannot save it. 7


6 Sakkab argues that he cannot be denied a forum for his representative PAGA claims.
However, Sakkab has no right to the vindication of a state law claim, as the majority correctly
recognizes.


7 The majority holds that “[t]he FAA was not intended to preclude states from authorizing qui
tam actions to enforce state law.” Maj. Op. at 439–40. However, the majority provides no
support for that declaration. Under Concepcion, if a state rule authorizing a qui tam action
frustrated the purposes or objectives of the FAA, that rule would certainly be invalidated. The
majority provides no authority to support the contention that state law can preempt federal
law if the state law involves qui tam actions.
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Although the State's interest in an employee's ability to bring PAGA claims is ultimately irrelevant
to the Concepcion analysis, it is important to note that preemption of the Iskanian rule does not
preempt PAGA itself. In fact, PAGA could continue to play a meaningful role in California's
labor law enforcement scheme without the Iskanian rule. First, any employee not subject to an
arbitration agreement waiving such actions is free to bring a PAGA claim. In the present case,
Luxottica gave Sakkab the option to opt out of the arbitration agreement if he simply returned
the opt-out form to Luxottica within a specified period of time. We have previously reasoned that
an opt out provision prevents an arbitration agreement from being a contract of adhesion, and
supports the enforceability of the agreements. See Circuit City Stores, Inc. v. Ahmed, 283 F.3d
1198, 1199–1200 (9th Cir.2002). Thus, employers are incentivized to include opt out provisions
in their arbitration agreements. Any employees who opt out of arbitration, or whose employers do
not utilize arbitration, will be free to bring PAGA claims. Second, PAGA requires that potential
claimants provide notice to the State before pursuing a PAGA action. Cal. Labor Code § 2699.3. As
no one has asserted that the State of California is prevented from raising the labor violations on its
own, the notice provision of PAGA and the implementation of statutory damages for Labor Code
violations can continue to provide a meaningful benefit to the State of California. Finally, inasmuch
as a PAGA claim can be limited to damages stemming from a single employee's employment,
PAGA continues to provide an opportunity for individuals to collect damages on behalf of the
State, even in arbitration. Luxottica has expressly argued that an “individual” PAGA claim could be
raised under its arbitration agreement with Sakkab. Although the existence of “individual” PAGA
claims is disputed, see Reyes v. Macy's, Inc., 202 Cal.App.4th 1119, 1123, 135 Cal.Rptr.3d 832
(2011) (holding that a PAGA claimant may not bring an individual PAGA claim), the Iskanian
court expressly chose not to decide the issue. See Iskanian, LLC, 59 Cal.4th at 384, 173 Cal.Rptr.3d
289, 327 P.3d 129. Instead, the court reasoned that, even if such claims are available, individual
PAGA claims would not “result in the penalties contemplated under the PAGA to punish and
deter employer practices that violate *450  the rights of numerous employees under the Labor
Code.” Id. But, once again, the state's purpose is irrelevant. A state may not insulate causes of
action from arbitration by declaring that the purposes of the statute can only be satisfied via class,
representative, or collective action. If the rule conflicts with the objectives of the FAA, the state
rule must give way. Concepcion, 131 S.Ct. at 1753.


Because the Iskanian rule stands as an obstacle to the purposes and objectives of the FAA,
there is no question—the rule must be preempted. Preemption would be consistent both with the
Supreme Court's controlling decision in Concepcion and the FAA's “liberal federal policy favoring
arbitration.” Moses H. Cone Mem'l Hosp., 460 U.S. at 24, 103 S.Ct. 927. Numerous state and
federal courts have attempted to find creative ways to get around the FAA. We did the same in
Laster, and were subsequently reversed in Concepcion. The majority now walks that same path.
Accordingly, I would affirm.
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Synopsis
Background: Trucking company drivers brought putative class action in state court against
trucking company, alleging violation of California's labor law requiring an employer to indemnify
his or her employee for all necessary expenditures or losses incurred by the employee in direct
consequence of his or her duties, and a representative claim pursuant to the California Private
Attorneys General Act (PAGA). Following defendant's removal to federal court, and plaintiffs'
filing of consolidated complaint, the United States District Court for the Central District of
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California, Virginia A. Phillips, J., 2020 WL 12990454, approved settlement reached by the parties,
despite objections. Non-parties to underlying litigation appealed.


Holdings: The Court of Appeals, Milan D. Smith, Circuit Judge, held that:


[1] non-party to PAGA action failed to show that he had any right to appeal;


[2] driver could not have waived for appellate review objection to final settlement agreement
approval;


[3] district court applied an erroneous legal standard in approving settlement; and


[4] district court's abuse of discretion by employing an erroneous legal standard warranted vacatur
of approval and remand.


Appeal dismissed in part, and vacated and remanded in part.


Procedural Posture(s): On Appeal; Motion to Approve Settlement.


West Headnotes (26)


[1] Labor and Employment Parties;  standing
Plaintiffs seeking penalties under California Private Attorney General Act (PAGA) for
California labor law violations must satisfy the traditional Article III standing requirement
of an injury in fact. U.S. Const. Art. 3, § 2, cl. 1; Cal. Lab. Code § 2698 et seq.


[2] Federal Civil Procedure In general;  injury or interest
Federal Civil Procedure Causation;  redressability
Article III standing limits category of litigants empowered to maintain lawsuit in federal
court to those who have suffered judicially redressable injury; without such injury, federal
courts lack jurisdiction to entertain plaintiff's lawsuit. U.S. Const. Art. 3, § 2, cl. 1.


[3] Federal Courts Persons Entitled to Seek Review or Assert Arguments;  Parties; 
 Standing
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Only parties to a lawsuit, or those that properly become parties, may appeal an adverse
judgment. Fed. R. App. P. 3(c)(1)(A).


[4] Federal Courts Particular persons
Non-party to representative action pursuant to California Private Attorneys General Act
(PAGA) failed to show that he had any right to appeal the district court's approval of
PAGA settlement, and thus non-party lacked Article III standing to appeal approval,
even though non-party was a class member of distinct class action relating to different
claims, may ultimately have received a portion of PAGA settlement, and was maintaining
a parallel action; non-party would not receive a portion of PAGA settlement because of
any injury, but instead because California legislature made a policy choice that the bounty
that normally serves as the incentive for the plaintiff to bring the suit should instead be
shared with all aggrieved employees. U.S. Const. Art. 3, § 2, cl. 1; Cal. Lab. Code § 2698
et seq.; Fed. R. App. P. 3(c)(1)(A).


[5] Federal Courts Particular persons
Class member may appeal from approval of class-action settlement because he has interest
in settlement and legal rights he seeks to raise are his own. Fed. R. Civ. P. 23.


[6] Labor and Employment Actions
A representative action under California Private Attorneys General Act (PAGA) is not a
class action; there is no individual component to a PAGA action because every PAGA
action is a representative action on behalf of the state, such that plaintiffs may bring a
PAGA claim only as the state's designated proxy. Cal. Lab. Code § 2698 et seq.


[7] Res Judicata Labor and Employment
Res Judicata Persons Represented by Other Persons or Parties
While a judgment from a Private Attorneys General Act (PAGA) suit binds all those,
including nonparty aggrieved employees, who would be bound by a judgment in an action
brought by the government without an opportunity to opt out, that preclusive effect extends
only to an employee's ability to seek civil penalties under PAGA. Cal. Lab. Code § 2698
et seq.
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[8] Res Judicata Labor and Employment
Res Judicata Persons Represented by Other Persons or Parties
Unlike class action judgments that preclude all claims the class could have brought under
traditional res judicata principles, employees precluded from bringing a Private Attorneys
General Act (PAGA) claim retain all rights to pursue or recover other remedies available
under state or federal law. Cal. Lab. Code § 2698 et seq.


[9] Labor and Employment Actions
While class actions typically seek compensation for individual wrongs, Private Attorneys
General Act (PAGA) is a delegation of California's power to enforce its labor laws to
private parties. Cal. Lab. Code § 2698 et seq.


[10] Labor and Employment Parties;  standing
Because they have no individual stake, objectors to a Private Attorneys General Act
(PAGA) settlement are not “parties” to a PAGA suit in the same sense that absent class
members are parties to a class action. Cal. Lab. Code § 2698 et seq.


[11] Deposits in Court Disposition under judgment or order of court
In class action settlements, federal district courts often dispose of unclaimed funds
by making what are known as cy pres distributions, which generally go to charitable
organizations.


[12] Deposits in Court Disposition under judgment or order of court
When a federal district courts disposes of unclaimed settlement funds pertaining to class
action claims by making cy pres distributions, proceeds from the settlement go to a third
party, not to the named or absent class members who are parties to the underlying litigation.


[13] Labor and Employment Actions
A Private Attorneys General Act (PAGA) action has no individual component; aggrieved
employees' portion of PAGA proceeds is not restitution for wrongs done to members of
the class but is instead an incentive to perform a service to the state. Cal. Lab. Code §
2698 et seq.
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[14] Federal Courts Class actions
District court's approval of class action settlement is reviewed for clear abuse of discretion.


1 Cases that cite this headnote


[15] Federal Courts Abuse of discretion in general
Abuse of discretion review is extremely limited, and appellate courts will affirm if the
district judge applies the proper legal standard and his findings of fact are not clearly
erroneous.


[16] Federal Courts Abuse of discretion in general
Applying the incorrect legal standard is an abuse of discretion.


[17] Federal Courts Parties, process, and notice
Generally, objector to class action settlement must raise issue before district court if he
or she wishes to preserve it for appeal; however, such waiver is a discretionary, not
jurisdictional, determination, and Court of Appeals may consider issues not presented to
district court, although it is not required to do so.


[18] Federal Courts Parties, process, and notice
When the district court considered an issue in its final order approving a class action
settlement, the issue is not waived on appeal even if no objector to the settlement raised
that issue to the district court; in other words, an objector need not be an oracle and predict
issues that will arise for the first time in the district court's final order.


[19] Federal Courts Parties, process, and notice
Fact that district court did not apply presumption that settlement agreement between
drivers and trucking company for pre-class certification labor law claims was non-
collusive before its final order granting preliminary approval to settlement agreement
precluded driver from objecting to legal standard employed by district court in its final



http://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Ie65adc908b7d11ec835a9ef9fd6dc02f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/170Bk3611(2)/View.html?docGuid=Ie65adc908b7d11ec835a9ef9fd6dc02f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ie65adc908b7d11ec835a9ef9fd6dc02f&headnoteId=205555300901420220325041939&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Ie65adc908b7d11ec835a9ef9fd6dc02f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/170Bk3565/View.html?docGuid=Ie65adc908b7d11ec835a9ef9fd6dc02f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Ie65adc908b7d11ec835a9ef9fd6dc02f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/170Bk3565/View.html?docGuid=Ie65adc908b7d11ec835a9ef9fd6dc02f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Ie65adc908b7d11ec835a9ef9fd6dc02f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/170Bk3410/View.html?docGuid=Ie65adc908b7d11ec835a9ef9fd6dc02f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Ie65adc908b7d11ec835a9ef9fd6dc02f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/170Bk3410/View.html?docGuid=Ie65adc908b7d11ec835a9ef9fd6dc02f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/170B/View.html?docGuid=Ie65adc908b7d11ec835a9ef9fd6dc02f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/170Bk3410/View.html?docGuid=Ie65adc908b7d11ec835a9ef9fd6dc02f&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Saucillo v. Peck, 25 F.4th 1118 (2022)
171 Lab.Cas. P 36,921, 22 Cal. Daily Op. Serv. 1788, 2022 Daily Journal D.A.R. 1445


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


order, and thus driver could not have waived objection for appellate review, even though
district court used language referencing presumption in its order granting final approval.


[20] Federal Courts Class actions
Court of Appeals applies heightened standard of review to district court's denial of class
certification in absence of certified class, not in absence of motion for class certification.


[21] Compromise, Settlement, and Release Presumptions, inferences, and burden of
proof
District court applied an erroneous legal standard in approving pre-class certification
settlement agreement relating to labor law violation claims, by applying a presumption
that the settlement was fair and reasonable, and the product of a non-collusive, arms-
length negotiation, regardless how long the parties had been litigating prior to approval
of settlement; district court did not utilize the required heightened standard for pre-
class certification settlements, and applying erroneous presumption cast a shadow on the
entirety of district court's approval order.


[22] Compromise, Settlement, and Release Presumptions, inferences, and burden of
proof
District courts must apply a more searching legal standard where the parties negotiate a
settlement agreement before a class has been certified.


[23] Federal Courts Parties and process
Court of Appeals generally does not employ harmless error standard for class action
settlement review.


[24] Federal Courts Need for further evidence, findings, or conclusions
When district court's findings are based upon incorrect legal standard, appropriate remedy
is to remand so that findings can be made in accordance with applicable legal standard.


[25] Federal Courts Findings
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Factfinding is the basic responsibility of district courts, rather than appellate courts.


[26] Federal Courts Need for further evidence, findings, or conclusions
District court's abuse of discretion by employing an erroneous legal standard in approving
pre-class certification settlement agreement pertaining to labor law violations warranted
vacatur of its approval of class-action settlement and remand for district court to apply the
correct legal standard in determining whether the parties' settlement should be approved.


*1122  Appeal from the United States District Court for the Central District of California Virginia,
A. Phillips, Chief District Judge, Presiding, D.C. No. 5:10-cv-00809-VAP-OP


Attorneys and Law Firms


Neal J. Fialkow (argued) and James S. Cahill, Law Office of Neal J. Fialkow Inc., Pasadena,
California, for Objector-Appellant Lawrence Peck.


Joseph Clapp (argued), Aiman-Smith & Marcy, Oakland, California, for Objector-Appellant
Sadashiv Mares.


Deepak Gupta (argued) and Urja Mittal, Gupta Wessler PLLC, Washington, D.C.; James R.
Hawkins and Gregory Mauro, James Hawkins APLC, Irvine, California; Stanley D. Saltzman,
Marlin & Saltzman LLP, Agoura Hills, California; for Plaintiffs-Appellees.


Paul S. Cowie (argued), Karin Dougan Vogel, and John D. Ellis, Sheppard Mullin Richter &
Hampton LLP, San Francisco, California, for Defendant-Appellee.
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STEELE, *  District Judge.


* The Honorable John E. Steele, United States District Judge for the Middle District of Florida,
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M. SMITH, Circuit Judge:


Gilbert Saucillo and James Rudsell (Plaintiffs) are plaintiffs in actions brought against Swift
Transportation Company of Arizona and associated entities and individuals (Swift). In 2019, after
years of litigation, Plaintiffs and Swift reached a settlement pertaining to Plaintiffs' class claims and
claims brought pursuant to the California Private Attorneys General Act (PAGA), Cal. Lab. Code
§§ 2698 et seq., which allows private citizens to recover civil penalties on behalf of themselves
“and other current or former employees” for violations of the California Labor Code. Cal. Lab.
Code § 2699(a). Lawrence Peck and Sadashiv Mares filed objections to the settlement agreement.
Peck objected to the PAGA portion of the settlement, while Mares argued that the monetary award
for the class claims was not fair and reasonable. The district court overruled both sets of objections
and gave final approval to the settlement.


We hold that Peck may not appeal the PAGA settlement because he is not a party to the underlying
PAGA action, and so we dismiss his appeal. However, we vacate the district court's approval of
the class action settlement agreement and remand the class action for further proceedings, as we
agree with Mares that the district court abused its discretion by applying an incorrect legal standard
when evaluating the settlement.


*1123  FACTUAL AND PROCEDURAL BACKGROUND


I. Facts
Swift is a trucking company that operates throughout the United States. In September 2009, John
Burnell, a former Swift driver, informed the California Labor and Workforce Development Agency
(LWDA) of Swift's alleged violations of California labor law. Burnell specifically claimed that
Swift was violating California Labor Code § 2802, which requires an employer to “indemnify
his or her employee for all necessary expenditures or losses incurred by the employee in direct
consequence of his or her duties ....” Cal. Lab. Code § 2802(a). The next month, LWDA informed
Burnell that it would not investigate the claim. In October 2010, another former Swift driver, Jack
Pollock, sent a letter to LWDA asserting various violations of California labor law, including §
2802. Pollock's letter purportedly “serve[d] as an update to [Burnell's] correspondence.”


II. District Court Proceedings
In February 2010, Burnell filed a class action against Swift in California state court alleging various
wage and hour violations pursuant to California law. In June 2010, Swift removed the case to
federal court. Burnell then amended the complaint in October 2010, adding Pollock as a named
plaintiff. The amended complaint asserted both an independent cause of action pursuant to § 2802
and a PAGA cause of action. Pollock subsequently withdrew as a named plaintiff, and Burnell
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then filed another amended complaint, this time adding Saucillo as a named plaintiff. In 2016,
the district court denied a motion by Burnell and Saucillo for class certification. Burnell v. Swift
Transp. Co of Ariz., LLC, No. EDCV10809VAPSPX, 2016 WL 2621616, at *1 (C.D. Cal. May 4,
2016). We denied a petition for permission to appeal pursuant to Federal Rule of Civil Procedure
23(f). Eventually, the district court granted Swift's motion for partial judgment on the pleadings,
but we vacated that ruling after issuing Dilts v. Penske Logistics, LLC, 769 F.3d 637 (9th Cir. 2014).


In 2012, Rudsell, another Swift driver, sent his own letter to the LWDA, similarly alleging that
Swift had violated various California labor laws. Rudsell did not specifically cite § 2802, nor did
his complaint, which he attached to the letter. Rudsell next filed an amended complaint, and Swift
eventually removed Rudsell's suit to federal court. The district court stayed Rudsell's suit while
Burnell's action was pending. Rudsell never moved for class certification.


In May 2019, Burnell, Saucillo, and Rudsell reached a settlement with Swift pertaining to the
class claims and PAGA claims in both their suits. The settlement provided that Swift would pay
$7,250,000 for the class claims, $2,416,666.66 for attorneys' fees, and $500,000 for the PAGA
claim. Pursuant to PAGA, $375,000 (75%) would be paid to the LWDA, and $125,000 (25%)
would be paid to aggrieved employees. See Cal. Lab. Code § 2699(i).


Upon the instruction of the district court, Plaintiffs 1  filed a new, consolidated complaint in June
2019. In the consolidated complaint, Plaintiffs alleged that Swift violated § 2802. Plaintiffs also
asserted a PAGA cause of action that “incorporate[d] each and every one of the allegations
contained in the preceding paragraphs of [the consolidated] Complaint.” The parties submitted
*1124  a copy of the settlement agreement to the LWDA, in accordance with PAGA. See Cal.
Labor Code § 2699(l). The LWDA did not object to the settlement.


1 On the same day that Plaintiffs filed the consolidated complaint, they also removed Burnell
as a class representative. Thus, only Saucillo remained as a class representative for Burnell's
suit.


Peck and Mares, two Swift drivers, objected to the proposed settlement. Both Peck and Mares had
filed their own suits against Swift. Peck filed a PAGA complaint in California state court, while
Mares filed a class action. 2


2 The district court denied class certification and granted Swift's motion for summary
judgment in Mares's case. His case is on appeal to this court, but is stayed pending the
outcome of this case. See Mares v. Swift Transp. Co., Inc., No. 19-55065.
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Despite these objections, the district court granted final approval to the settlement agreement in
January 2020. In outlining the legal standard by which to evaluate the agreement, the district court
wrote:


As previously found by this Court, the parties engaged in arm's-length, serious, informed, and
non-collusive negotiations between experienced and knowledgeable counsel. Additionally, the
Settlement Agreement was reached after mediation with a neutral mediator, Mark Rudy. The
Settlement Agreement is therefore presumptively the product of a non-collusive, arms-length
negotiation. See Roe v. SFBSC Management, LLC, No. 14-cv-03616-LB, 2017 WL 4073809,
at *9 (N.D. Cal. Sept. 14, 2017) (holding that a settlement that is the product of an arm's-
length negotiation “conducted by capable and experienced counsel” is presumed to be fair
and reasonable); Satchell v. Fed. Express Corp., No. 03-cv-2878-SI, 2007 WL 1114010, at *4
(N.D. Cal. Apr. 13, 2007) (“The assistance of an experienced mediator in the settlement process
confirms that the settlement is non-collusive.”). This factor weighs in favor of approval.


(Some citations omitted.) The district court then evaluated the agreement pursuant to the eight-
factor test in Hanlon v. Chrysler Corp., 150 F.3d 1011, 1026 (9th Cir. 1998). 3


3 The Federal Rules of Civil Procedure were amended in 2018 to list factors a district court
should consider when evaluating a class action settlement agreement. See Fed. R. Civ. P.
23(e)(2). Because we vacate the district court's approval of the settlement agreement in this
case for reasons unrelated to the Hanlon or Rule 23(e)(2) factors, we need not reach the
question as to how district courts should incorporate the Rule 23(e)(2) factors into their
analyses. See Campbell v. Facebook, Inc., 951 F.3d 1106, 1121 n.10 (9th Cir. 2020); see
also Ciuffitelli v. Deloitte & Touche LLP, No. 3:16-CV-00580-AC, 2019 WL 6893018, at
*3 (D. Or. Nov. 26, 2019) (Acosta, M.J.), report and recommendation adopted, No. 3:16-
CV-00580-AC, 2019 WL 6840844 (D. Or. Dec. 16, 2019).


The district court rejected the objections raised by Peck and Mares. Peck argued that “the class
representatives lack standing to settle the PAGA clam, as they allegedly failed to exhaust certain
administrative procedures before bringing the present lawsuit.” The district court dismissed this
argument because “ ‘[f]ailure to exhaust administrative remedies under the PAGA is an affirmative
defense subject to waiver’ rather than a prerequisite to standing.” (Citations omitted.)


Mares contended that the monetary award in the settlement was “inadequate for several reasons,
the common theme of which is that he believes the parties' estimate of [Swift's] maximum possible
exposure is too low.” The district court concluded that the settlement agreement was fair and
reasonable, and that the parties' calculation of Swift's possible exposure was accurate. The district
court granted final approval to the settlement agreement for both the class claims and the PAGA
claim, *1125  though the court reduced the attorneys' fees.
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III. Developments on Appeal
Peck raises his same objection on appeal, while Mares now argues that the district court applied an
incorrect presumption that the settlement agreement was the product of arm's-length negotiations.
Both appeals were fully briefed, oral argument was held, and both Peck's and Mares's cases were
submitted in April 2021.


[1]  [2] Approximately one month later, we decided Magadia v. Wal-Mart Associates, Inc., 999
F.3d 668 (9th Cir. 2021), which concluded that the plaintiff—Roderick Magadia—lacked Article
III standing 4  to bring a “meal-break claim” under PAGA “because he did not suffer an injury
himself.” See id. at 672. 5  This conclusion flowed from Magadia's core holding that plaintiffs
seeking penalties under PAGA for California labor law violations must satisfy the traditional
Article III standing requirement of an injury in fact. See id. at 678 (“[W]e hold that Magadia lacks
standing to bring a PAGA claim for Walmart's meal-break violations since he himself did not suffer
injury.”). We noted that there is an exception to the injury-in-fact requirement for so-called qui tam
statutes, which allow private plaintiffs to sue on behalf of the government in order to vindicate a
public right even if they have not personally been injured by unlawful conduct. Id. at 674. Magadia
recognized that “PAGA has several features consistent with traditional qui tam actions.” Id. at 675.
However, we also explained that “PAGA differs in significant respects from traditional qui tam
statutes,” id. at 676, and so ultimately held that PAGA was not “qui tam for purposes of Article
III” because its features “depart from the traditional criteria of qui tam statutes,” id. at 678.


4 Article III standing “limits the category of litigants empowered to maintain a lawsuit in
federal court” to those who have suffered a judicially redressable injury. Spokeo, Inc. v.
Robins, 578 U.S. 330, 338, 136 S.Ct. 1540, 194 L.Ed.2d 635 (2016). Without such an injury,
federal courts lack jurisdiction to entertain the plaintiff's lawsuit. See id.


5 We also held that Magadia had standing to bring “two wage statement claims” under
California Labor Code § 226(a), id. at 678, and that “other class members who can establish
§ 226(a) injuries have standing to collect damages,” id. at 680, though we did not directly
address standing under PAGA for those claims. We concluded that the wage-statement claims
failed on the merits. See id. at 680–82.


After this decision was filed, we directed the parties to file supplemental briefs addressing
Magadia's impact with respect to Plaintiffs' standing to sue under PAGA. We also asked for a
discussion of the following issues:


[T]he parties shall give their views as to whether Plaintiffs-Appellees suffered an injury in fact,
and whether that injury in fact gives Plaintiffs-Appellees the ability to seek relief on behalf of
other current or former employees in light of our previous holding that a PAGA claim cannot
be brought as a class action under the Class Action Fairness Act. The parties shall also give
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their views as to whether the current and former employees, on whose behalf the Plaintiffs-
Appellees filed their PAGA action, have also suffered an injury in fact in light of the language in
Section 2699(g)(1) of the California Labor Code providing that a PAGA plaintiff may recover
the civil penalty in a civil action “filed on behalf of himself or herself and other current or
former employees against whom one or more of the alleged violations was committed,” and the
language in in *1126  Section 2699(i) providing that 25 percent of the civil penalties recovered
are allocation “to the aggrieved employees.” Finally, the parties shall address whether current
and former employees who may receive part of the penalties recovered must themselves have
Article III standing, given that such employees are not parties before the court because a PAGA
claim cannot be brought as a class action.


(Cleaned up.)


We have reviewed the parties' supplemental briefs, as well as the parties' letters directing us to
additional, recent authorities. For the reasons given in Part I of our discussion below, we conclude
that we have no occasion to reach many of these issues.


DISCUSSION


The cases before us include both a class action and a representative PAGA action. As explained
below, these two actions are distinct, with different parties and procedures. Consequently, we
address each action separately.


I. Objections to the PAGA Settlement
In renewing his objection to the district court's approval of the PAGA portion of the settlement,
Peck identifies three potential errors made by the district court: (1) Rudsell and Saucillo lack
standing to enter into the PAGA settlement because they allegedly did not ask the LWDA to
investigate a potential § 2802 violation; (2) the PAGA release is overbroad; and (3) the $500,000
PAGA penalty is too small. 6  Swift counters that Peck lacks standing to object to such a settlement,
and that Peck may not appeal the settlement in any event because he is a non-party to the underlying
litigation. We agree with the latter contention, and so we must dismiss Peck's appeal.


6 Peck also argues that the district “court did not respond to Peck's objections,” which he
contends is an abuse of discretion. Peck's argument on this topic is extremely brief and only
references the same issues noted above.


A. Right to Appeal a PAGA Settlement
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[3]  [4] The PAGA claim before us was brought by two private plaintiffs, Saucillo and Rudsell.
Although Peck brought his own PAGA claim in a different case, he is not a party to the PAGA
action here. “The rule that only parties to a lawsuit, or those that properly become parties, may
appeal an adverse judgment, is well settled,” and so Peck has failed to show that he has any right
to appeal the district court's approval of the PAGA settlement here. United States ex rel. Alexander
Volkhoff, LLC v. Janssen Pharmaceutica N.V., 945 F.3d 1237, 1241 (9th Cir. 2020) (quoting Marino
v. Ortiz, 484 U.S. 301, 304, 108 S.Ct. 586, 98 L.Ed.2d 629 (1988) (per curiam)); see also Fed. R.
App. P. 3(c)(1)(A) (notice of appeal must “specify the party or parties taking the appeal” (emphasis
added)).


[5]  [6] Peck raises several arguments as to why he may appeal the PAGA settlement anyway.
None of them has merit. First, he argues that because he is a class member of the class action, he
may also object to the PAGA action. However, as indicated above, a PAGA action is distinct from
a class action. A class member may appeal from approval of a class-action settlement, because he
“has an interest in the settlement” and the “legal rights he seeks to raise are his own.” Devlin v.
Scardelletti, 536 U.S. 1, 6–7, 122 S.Ct. 2005, 153 L.Ed.2d 27 (2002). “But a representative action
under PAGA is not a class action. There is no individual component to a PAGA action because
every PAGA action is a representative action on behalf of the *1127  state. Plaintiffs may bring a
PAGA claim only as the state's designated proxy ....” Kim v. Reins Int'l Cal., Inc., 9 Cal.5th 73, 259
Cal.Rptr.3d 769, 459 P.3d 1123, 1130–31 (2020) (cleaned up); see also Canela v. Costco Wholesale
Corp., 971 F.3d 845, 851, 856 (9th Cir. 2020) (stating that “PAGA causes of action [are] nothing
like Rule 23 class actions,” and holding that in a PAGA suit, “an aggrieved employee[ ] has no
individual claim of her own and is not seeking individual relief”).


To put a finer point on it:


Nonnamed class members are parties to [class action] proceedings in the sense
of being bound by the settlement. It is this feature of class action litigation that
requires that class members be allowed to appeal the approval of a settlement
when they have objected at the fairness hearing. To hold otherwise would
deprive nonnamed class members of the power to preserve their own interests
in a settlement that will ultimately bind them, despite their expressed objections
before the trial court.


Devlin, 536 U.S. at 10, 122 S.Ct. 2005 (emphasis added).


[7]  [8]  [9]  [10] Conversely, while “a judgment from a PAGA suit binds all those, including
nonparty aggrieved employees, who would be bound by a judgment in an action brought by
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the government ... without an opportunity to opt out,” that preclusive effect extends only to an
employee's ability to seek “civil penalties” under PAGA. Canela, 971 F.3d at 851 (citations and
internal quotation marks omitted). “[U]nlike class action judgments that preclude all claims the
class could have brought under traditional res judicata principles, employees [precluded from
bringing a PAGA claim] retain all rights to pursue or recover other remedies available under state
or federal law.” Id. (citations and internal quotation marks omitted). That is consistent with PAGA's
“remedial scheme,” which is “different” than a class action: while class actions typically seek
compensation for individual wrongs, PAGA is a delegation of California's power to enforce its
labor laws to private parties. Id. at 852; accord Iskanian v. CLS Transportation Los Angeles, LLC,
59 Cal.4th 348, 173 Cal.Rptr.3d 289, 327 P.3d 129, 147 (2014) (citing Arias v. Superior Court,
46 Cal.4th 969, 95 Cal.Rptr.3d 588, 209 P.3d 923, 933 (2009)); Robinson v. S. Ctys. Oil Co.,
53 Cal.App.5th 476, 267 Cal. Rptr. 3d 633, 637–38 (2020). Because they have no comparable
individual stake, objectors to a PAGA settlement are not “parties” to a PAGA suit in the same
sense that absent class members are “parties” to a class action.


[11]  [12] Relatedly, Peck argues that he may appeal because he may be entitled to some part
of the PAGA award as an aggrieved employee. This argument also fails. The fact that Peck may
ultimately receive a portion of the PAGA settlement does not make him a party to the lawsuit.
Analogously, in class action settlements, “Federal district courts often dispose of ... unclaimed
[funds] by making what are known as cy pres distributions,” Klier v. Elf Atochem N. Am., Inc.,
658 F.3d 468, 473 (5th Cir. 2011), which generally go to charitable organizations. See, e.g., In
re Google Inc. St. View Elec. Commc'ns Litig., 21 F.4th 1102, 1110-11 (9th Cir. 2021); Lane v.
Facebook, Inc., 696 F.3d 811, 822 (9th Cir. 2012). In such cases, proceeds from the settlement go
“to a third party,” Klier, 658 F.3d at 475, not to the named plaintiffs or absent class members who
are parties to the underlying litigation.


[13] Moreover, a PAGA action has “no individual component.” Kim, 259 Cal.Rptr.3d 769, 459
P.3d at 1131; see also Canela, 971 F.3d at 852 (describing civil *1128  penalties allocated to
aggrieved employees as an incentive to bring an enforcement suit, and not as restitution for harm
suffered). The aggrieved employees' 25% portion of the PAGA proceeds “is not restitution for
wrongs done to members of the class” but is instead “an incentive to perform a service to the state.”
Canela, 971 F.3d at 852 (citation and internal quotation marks omitted); see also Magadia, 999
F.3d at 675 (noting that “a PAGA plaintiff must give the ‘lion's share’ (75%) of the civil penalties
recovered to the LWDA” (citing Cal. Lab. Code § 2699(i))). In other words, Peck does not receive a
portion of the PAGA settlement because of any injury, but instead because the California legislature
made a policy choice that the bounty that normally serves as the incentive for the plaintiff to bring
the suit should instead be shared with all aggrieved employees.


We do not view this reasoning as inconsistent with statements in Magadia suggesting that
“PAGA ... creates an interest in penalties, not only for California and the plaintiff employee, but
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for nonparty employees as well,” and disagreeing with “the notion that the aggrieved employee
is solely stepping into the shoes of the State rather than also vindicating the interests of other
aggrieved employees.” 999 F.3d at 676–77. Magadia addressed the narrow question of whether
PAGA “hew[ed] closely to the traditional scope of a qui tam action ... under Article III,” thereby
allowing an “uninjured plaintiff to maintain suit” in federal court. Id. at 675. More precisely,
Magadia was concerned with whether “PAGA's features diverge from” a specific “assignment
theory of qui tam injury” articulated by the Supreme Court in Vermont Agency of Nat. Res. v. U.S.
ex rel. Stevens, 529 U.S. 765, 773, 120 S.Ct. 1858, 146 L.Ed.2d 836 (2000). 999 F.3d at 678.
That is an altogether different inquiry than whether Peck's right to share in settlement proceeds
makes him an actual party to the underlying PAGA suit. Cf. Johnson v. Maxim Healthcare Servs.,
Inc., 66 Cal.App.5th 924, 281 Cal.Rptr.3d 478, 484 & n.4 (2021) (holding that Magadia was “not
instructive” on PAGA standing question because it addressed only “standing under Article III of
the United States Constitution and does not address Kim whatsoever”). Indeed, Magadia expressly
distinguished itself from other Ninth Circuit cases on these grounds. See 999 F.3d at 678 n.6. In any
event, as discussed above, the fact that Peck might have some interest in the outcome of Saucillo's
and Rudsell's PAGA lawsuit does not make him a “party” to that suit.


Finally, Peck argues that his separately filed PAGA action gives him standing to object and to
appeal in Saucillo's and Rudsell's case. But maintaining a parallel action does not change the
fact that Peck is not a party to the PAGA lawsuit brought by Saucillo and Rudsell. See Kim, 259
Cal.Rptr.3d 769, 459 P.3d at 1130 (“[A] PAGA claim is an enforcement action between the LWDA
and the employer, with the PAGA plaintiff acting on behalf of the government.”).


B. Conclusion
Because Peck lacks the right to appeal the PAGA settlement, we dismiss his appeal and do not
consider whether the district court erred in approving the PAGA settlement. See Baranowicz
v. Comm'r of Internal Revenue, 432 F.3d 972, 976 (9th Cir. 2005). Two final observations are
warranted. First, Peck did not move to intervene in the cases before us. See Fed. R. Civ. P.
24. Consequently, we do not address whether he could have been permitted to intervene, raise
objections to the PAGA settlement, and then pursue those objections on appeal. Cf.  *1129  Uribe
v. Crown Bldg. Maint. Co., 70 Cal.App.5th 986, 285 Cal. Rptr. 3d 759, 770 (2021), as modified
(Oct. 26, 2021). Second, we have occasionally allowed a non-party to appeal when “exceptional
circumstances” warrant a departure from this general rule. Volkhoff, 945 F.3d at 1241 (citation
omitted). “We have allowed such an appeal only when (1) the appellant, though not a party,
participated in the district court proceedings, and (2) the equities of the case weigh in favor of
hearing the appeal.” Id. (quoting Hilao v. Estate of Marcos, 393 F.3d 987, 992 (9th Cir. 2004));
see, e.g., Citibank Int'l v. Collier-Traino, Inc., 809 F.2d 1438, 1441 (9th Cir. 1987) (declining to
apply this exception because appellant's “prejudgment activity ... was nonexistent”). Peck does not
argue that this exception applies here, and so we express no opinion on whether a PAGA settlement
objector could invoke it in an appropriate appeal.
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II. Correct Legal Standard for the Class Action Settlement
[14]  [15]  [16] “We review a district court's approval of a class action settlement for clear abuse
of discretion. Such review is extremely limited, and we will affirm if the district judge applies the
proper legal standard and his findings of fact are not clearly erroneous.” In re Bluetooth Headset
Prod. Liab. Litig., 654 F.3d 935, 940 (9th Cir. 2011) (internal citation and quotation marks omitted).
However, “[a]pplying the incorrect legal standard is an abuse of discretion.” Manufactured Home
Cmtys. Inc. v. City of San Jose, 420 F.3d 1022, 1037 (9th Cir. 2005); see also Campbell v. Facebook,
Inc., 951 F.3d 1106, 1121 (9th Cir. 2020) (“A district court clearly abuses its discretion by either
failing to apply the correct legal standard or by making clearly erroneous factual determinations.”).


To the district court, Mares objected to the size of settlement for the class claims, believing that it
was inadequate. Mares does not renew his same objections on appeal. Instead, he now argues that
“the district court erroneously applied a presumption of fairness.” Mares contends that because
the district court approved the settlement before certifying a class, the court should have applied a
heightened standard of review, in line with our decision in Roes, 1–2 v. SFBSC Mgmt., LLC, 944
F.3d 1035 (9th Cir. 2019). Mares additionally highlights what he believes are six signs of self-
interest on the part of Plaintiffs and Swift.


A. Waiver
[17] Swift first argues that we cannot reach the merits of Mares's objection because he did not raise
such an objection in the district court. Generally, an objector to a class action settlement must raise
an issue before the district court if he or she wishes to preserve it for appeal. See Devlin, 536 U.S.
at 9, 122 S.Ct. 2005. However, “[s]uch waiver is a discretionary, not jurisdictional, determination.
We may consider issues not presented to the district court, although we are not required to do so.”
In re Mercury Interactive Corp. Sec. Litig., 618 F.3d 988, 992 (9th Cir. 2010) (internal citation
omitted).


Mares concedes that he did not raise this particular objection to the district court, but he argues
that “he could not pre-object” to the district court employing the incorrect legal standard. In other
words, Mares believes that an objector cannot waive an objection to the district court's application
of an incorrect legal standard. For support, Mares highlights the following passage from the
Newberg treatise on class actions:


The sole exception to the requirement that only issues raised below may be
appealed is that issues that surface for the first time in the court's final order
may be appealed even if they were not *1130  the basis for an objection. For
example, if the trial court applied the wrong legal standard in granting final
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approval or made some other error that had not existed prior to the objection
deadline, the waiver doctrine does not apply. Because the issue was not available
to be objected to until final judgment, the parties and objectors did not “waive”
objections by not objecting prior to that time.


4 Newberg on Class Actions § 14:18 (5th ed.).


[18] We do not adopt this language verbatim. 7  However, we agree that when “the district court
considered [an] issue” in its final order approving a class action settlement, the issue is “not waived
on appeal” even if no objector to the settlement raised that issue to the district court. 8  JL Beverage
Co., LLC v. Jim Beam Brands Co., 828 F.3d 1098, 1108 (9th Cir. 2016) (citing Cmty. House, Inc. v.
City of Boise, 490 F.3d 1041, 1054 (9th Cir. 2007)); see also Thompson v. Runnels, 705 F.3d 1089,
1098 (9th Cir. 2013) (“[W]e have the authority to identify and apply the correct legal standard,
whether argued by the parties or not.”). In other words, an objector need not be an oracle and
predict issues that will arise for the first time in the district court's final order.


7 Specifically, it is unclear that the Newberg treatise is correct in referring to “issues that
surface for the first time in the [district] court's final order” as the “sole exception” to ordinary
waiver principles in this context. Id. Our cases suggest other exceptions may exist. See, e.g.,
United States v. Northrop Corp., 59 F.3d 953, 957 n.2 (9th Cir. 1995) (“[E]ven if the precise
issue we face has been raised for the first time on appeal, the waiver rule is not one of
jurisdiction, but discretion. We can exercise that discretion to consider a purely legal question
when the record relevant to the matter is fully developed.” (citations omitted)).


8 For judicial efficiency, an objector might raise such an issue in a motion pursuant to Federal
Rules of Civil Procedure 59(e) or 60(b), but such actions are not necessary to preserve the
issue for appeal.


[19] The district court's order granting preliminary approval to the settlement agreement noted
that the negotiations were conducted at “arms-length.” However, the district court did not state
in its preliminary approval order that it was applying a presumption that the agreement was non-
collusive. The district court did use such language in its order granting final approval. Because the
district court did not apply the presumption before its final order, Mares had no reason to make the
objection he now makes on appeal. Therefore, Mares did not (and could not) waive his objection
to the legal standard employed by the district court in its final order.


B. The District Court's Legal Standard
In Roes, the district court approved a settlement “in the absence of a certified class.” 944 F.3d
at 1039. On appeal, objectors to the settlement “contend[ed] that the district court was required
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to, but did not, apply heightened scrutiny of the settlement after being faced with several indicia
of collusion.” Id. at 1048. We held that “[w]here ... the parties negotiate a settlement agreement
before the class has been certified, settlement approval requires a higher standard of fairness and a
more probing inquiry than may normally be required under Rule 23(e).” Id. (citation and internal
quotation marks omitted). We did not announce a new rule in Roes, but rather reiterated a number
of our previous holdings. See Lane v. Facebook, Inc., 696 F.3d 811, 819 (9th Cir. 2012); Dennis v.
Kellogg Co., 697 F.3d 858, 864 (9th Cir. 2012); Bluetooth, 654 F.3d at 946; Hanlon, 150 F.3d at
1026. In Roes, we noted that *1131  we had adopted this rule “to ensure that class representatives
and their counsel do not secure a disproportionate benefit at the expense of the unnamed plaintiffs
who class counsel had a duty to represent.” Roes, 944 F.3d at 1049 (quoting Lane, 696 F.3d at 819)
(some internal quotation marks omitted).


We specifically critiqued the language employed by the district court in Roes:


Nowhere in the final approval order, however, did the district court cite or otherwise
acknowledge our longstanding precedent requiring a heightened fairness inquiry prior to class
certification. To the contrary, the district court declared that, “[w]here a settlement is the product
of arms-length negotiations conducted by capable and experienced counsel, the court begins its
analysis with a presumption that the settlement is fair and reasonable.” (Emphasis added.) But
such a presumption of fairness is not supported by our precedent, and the district court cites
no Ninth Circuit case which adopted this standard. Particularly in light of the fact that we not
only have never endorsed applying a broad presumption of fairness, but have actually required
that courts do the opposite—by employing extra caution and more rigorous scrutiny—when it
comes to settlements negotiated prior to class certification, the district court's declaration that a
presumption of fairness applied was erroneous, a misstatement of the applicable legal standard
which governs analysis of the fairness of the settlement.


Id. at 1048. Because the Roes district court both “misstate[d] the legal standard” and “failed to
apply the correct legal standard and to conduct the searching inquiry required,” based on the record,
we concluded that the district court abused its discretion. Id. 9  We then vacated the district court's
approval of the settlement and “le[ft] the final fairness determination to the district court after an
opportunity to apply the appropriate heightened review and further develop the record.” Id. at 1050.


9 In Roes, we also “identif[ied] several aspects of the settlement that in our view cast serious
doubt on whether the settlements me[t] the applicable fairness standard.” 944 F.3d at 1050.
Those possible signs of unfairness added support to our decision to vacate approval of the
district court's settlement, but application of an incorrect legal standard alone constitutes an
abuse of discretion. See Campbell, 951 F.3d at 1121.


The district court here stated:



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049830165&pubNum=0000506&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=RP&fi=co_pp_sp_506_1048&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1048

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049830165&pubNum=0000506&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049830165&pubNum=0000506&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028655402&pubNum=0000506&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=RP&fi=co_pp_sp_506_819&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_819

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028528325&pubNum=0000506&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=RP&fi=co_pp_sp_506_864&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_864

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028528325&pubNum=0000506&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=RP&fi=co_pp_sp_506_864&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_864

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025905173&pubNum=0000506&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=RP&fi=co_pp_sp_506_946&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_946

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998157234&pubNum=0000506&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=RP&fi=co_pp_sp_506_1026&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1026

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998157234&pubNum=0000506&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=RP&fi=co_pp_sp_506_1026&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1026

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049830165&pubNum=0000506&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049830165&pubNum=0000506&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=RP&fi=co_pp_sp_506_1049&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1049

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028655402&pubNum=0000506&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=RP&fi=co_pp_sp_506_819&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_819

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049830165&pubNum=0000506&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049830165&pubNum=0000506&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=RP&fi=co_pp_sp_506_1048&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1048

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049830165&pubNum=0000506&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049830165&pubNum=0000506&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049830165&pubNum=0000506&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=RP&fi=co_pp_sp_506_1050&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1050

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049830165&pubNum=0000506&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2049830165&pubNum=0000506&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=RP&fi=co_pp_sp_506_1050&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1050

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2050487226&pubNum=0000506&originatingDoc=Ie65adc908b7d11ec835a9ef9fd6dc02f&refType=RP&fi=co_pp_sp_506_1121&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1121





Saucillo v. Peck, 25 F.4th 1118 (2022)
171 Lab.Cas. P 36,921, 22 Cal. Daily Op. Serv. 1788, 2022 Daily Journal D.A.R. 1445


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 19


As previously found by this Court, the parties engaged in arm's-length, serious, informed, and
non-collusive negotiations between experienced and knowledgeable counsel. Additionally, the
Settlement Agreement was reached after mediation with a neutral mediator, Mark Rudy. The
Settlement Agreement is therefore presumptively the product of a non-collusive, arms-length
negotiation. See Roe v. SFBSC Management, LLC, No. 14-cv-03616-LB, 2017 WL 4073809,
at *9 (N.D. Cal. Sept. 14, 2017) (holding that a settlement that is the product of an arm's-
length negotiation “conducted by capable and experienced counsel” is presumed to be fair and
reasonable) ....


(Some citations omitted.) The district court not only applied the same presumption that we reversed
in Roes, but it actually cited the very language from the district court's order in Roes that we
criticized. Having had not only the benefit of our decision in Roes, but also the cases preceding it
applying the heightened standard, the district court should not have applied that presumption.


[20] Swift and Plaintiffs attempt to distinguish the district court's order from our *1132  decision
in Roes in a number of ways. First, Swift argues that Roes applies only to cases where a party
never sought class certification. According to Swift, because “Saucillo moved for certification of
a litigation class ..., which the district court denied,” the heightened legal standard does not apply.
This argument is plainly at odds with our decision in Roes. We apply the heightened standard
“in the absence of a certified class,” not in the absence of a motion for class certification. Roes,
944 F.3d at 1039; see also id. at 1048 (applying the heightened standard “before the class has
been certified”); Lane, 696 F.3d at 819 (applying the heightened standard “when ... the settlement
takes place before formal class certification”). Saucillo's unsuccessful motion for class certification
meant there was an “absence of a certified class” and that the district court approved the settlement
“before the class ha[d] been certified.” Roes, 944 F.3d at 1039, 1048.


[21] Next, Swift argues that the district court “held only that” the presumption of fairness “was
a factor that weighs in favor of approval.” Swift is correct that the district court noted that the
presumption was a “factor” that “weighs in favor of approval.” The district court then applied the
Hanlon factors. However, the district court in Roes did the same thing, only for us to reverse. The
Roes district court stated that it “be[gan] its analysis with a presumption that the settlement is fair
and reasonable.” Roe, 2017 WL 4073809, at *9 (citation and internal quotation marks omitted).
The Roes district court then evaluated the settlement pursuant to the Hanlon factors. See id. at *9–
11. Despite the district court in Roes only “begin[ning] its analysis with [the] presumption,” id. at
*9, we reversed because “the district court's declaration that a presumption of fairness applied was
erroneous, a misstatement of the applicable legal standard which governs analysis of the fairness
of the settlement,” Roes, 944 F.3d at 1049. The district court here did the same.


Plaintiffs also argue that we should ignore the district court's error, citing our decision in Campbell,
951 F.3d 1106, as authority for that proposition. There, we noted that the district court erred in
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applying a single factor from the three-factor list in Bluetooth that district courts should apply
when a settlement is approved prior to class certification. See Campbell, 951 F.3d at 1125 (listing
the Bluetooth factors). We held that “any error in the district court's discussion of” one of the
factors was “harmless” because “[n]o one factor is dispositive.” Id. at 1127. Unlike in Campbell,
however, the district court here overlayed its entire discussion of the settlement agreement with
the erroneous presumption. The district court never applied Bluetooth because it did not utilize
the heightened standard for pre-class certification settlements. Although the district court stated
that the presumption was a “factor,” our precedent is clear that district courts must apply a more
searching review for a pre-class certification settlement. See Lane, 696 F.3d at 819.


[22] Swift additionally tries to distinguish Roes by arguing that the concerns underlying our
decision are not present here, where “the parties actively litigated for several years, conducted
comprehensive discovery, and contest certification of a litigation class on the merits.” But the
procedural posture in Roes was similar. There, the plaintiffs brought a putative class action in 2014,
and the parties actively litigated the case over a number of years, including engaging in mediation
and attempting to compel arbitration. See Roes, 944 F.3d at 1039–40. We reversed despite this
litigation history, and we do the same here. Furthermore, our holding in Roes announced a bright-
line rule: district *1133  courts must apply a more searching legal standard “[w]here ... the parties
negotiate a settlement agreement before the class has been certified.” Id. at 1048. We did not
make any exceptions based on how long the parties have been litigating prior to approval of the
settlement.


[23] Finally, Swift and Plaintiffs ask us to affirm the district court's approval of the settlement
despite application of an erroneous legal standard. We generally do not employ “a harmless
error standard for class action settlement review.” In re Volkswagen “Clean Diesel” Mktg., Sales
Practices, & Prod. Liab. Litig., 895 F.3d 597, 613 (9th Cir. 2018); but see Campbell, 951 F.3d
at 1127. However, we have affirmed a district court's approval of a settlement, despite that
court making an error. For example, in Volkswagen, we assumed that the district court failed to
respond to a non-frivolous objection, which the district court was required to do. See id. at 612–
13. Nevertheless, we affirmed the district court because “the objector's complaint appear[ed] to
be purely technical—it dr[ew] no link between the district court's supposed oversight and any
substantive deficiency in the settlement.” Id. at 613.


Failure to respond to a “purely technical” objection, id., is not analogous to employing an incorrect
legal standard. The district court here began its analysis by applying the presumption that the
settlement was “the product of a non-collusive, arms-length negotiation.” Applying that erroneous
presumption cast a shadow on the entirety of the district court's order. The “district court's ...
oversight,” id., is at the very heart of Mares's objection on appeal.
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[24]  [25] “[W]hen a district court's findings are based upon an incorrect legal standard, the
appropriate remedy is to remand so that findings can be made in accordance with the applicable
legal standard.” Jeldness v. Pearce, 30 F.3d 1220, 1231 (9th Cir. 1994). That is because “factfinding
is the basic responsibility of district courts, rather than appellate courts.” Pullman-Standard v.
Swint, 456 U.S. 273, 291, 102 S.Ct. 1781, 72 L.Ed.2d 66 (1982). We offer no opinion as to whether
there is merit to Mares's allegations. On remand, the district might decide to once again approve
the settlement pursuant to the correct legal standard, or it might not. We, however, cannot review
the settlement in the first instance under the appropriate legal standard.


CONCLUSION


[26] We dismiss Peck's appeal of the district court's approval of the PAGA settlement because we
conclude that his appeal is not properly before us. However, because the district court abused its
discretion by employing an erroneous legal standard, we vacate its approval of the class-action
settlement and remand for further proceedings consistent with this opinion. See McKinney-Drobnis
v. Oreshack, 16 F.4th 594, 612 (9th Cir. 2021). 10


10 We have sometimes “reversed” settlement approval when the district court used the wrong
legal standard, see Nachshin v. AOL, LLC, 663 F.3d 1034, 1042 (9th Cir. 2011), but “vacate”
seems the more appropriate term here. It is not always clear when we should “vacate” rather
than “reverse.” Cf. SCOTUS Style Manual on Difference Between “Reverse” and “Vacate,”
Josh Blackman Blog (Mar. 28, 2016), https://joshblackman.com/blog/2016/03/28/scotus-
style-manual-on-difference-between-reverse-and-vacate/ (positing, “Reverse is when things
are really, really wrong. Vacate is when it is somewhat wrong.”). Terminology aside, the
point is that the district court must apply the correct legal standard on remand in determining
whether the parties' settlement should be approved.


*1134  DISMISSED IN PART, VACATED AND REMANDED IN PART.


All Citations


25 F.4th 1118, 171 Lab.Cas. P 36,921, 22 Cal. Daily Op. Serv. 1788, 2022 Daily Journal D.A.R.
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12 Cal.5th 1
Supreme Court of California.


Tamara SKIDGEL, Plaintiff and Appellant,
v.


CALIFORNIA UNEMPLOYMENT INSURANCE
APPEALS BOARD, Defendant and Respondent.


S250149
|


August 19, 2021


Synopsis
Background: In-Home Supportive Services (IHSS) provider brought action challenging validity
of California Unemployment Insurance Appeals Board (CUIAB) precedent decision that, because
a close-family-member IHSS service provider under the direct payment mode is employed by
the recipient, the provider is excluded from Unemployment Insurance Code. The Superior Court,
Alameda County, No. RG16810609, Robert B. Freedman, J., entered judgment in CUIAB's favor.
Provider appealed. The Court of Appeal, 24 Cal.App.5th 574, 234 Cal.Rptr.3d 528, affirmed.
Provider petitioned for review, which was granted.


Holdings: The Supreme Court, Jenkins, J., held that:


[1] Unemployment Insurance Code designated service recipients as IHSS provider's sole employer
under direct payment mode for purposes of unemployment insurance coverage, and


[2] IHSS provider who provides service to a close-family-member recipient is excluded from
unemployment coverage under Code.


Affirmed.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Judgment.


West Headnotes (27)


[1] Unemployment Compensation Determination and Order
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A precedent benefit decision of California Unemployment Insurance Appeals Board
(CUIAB) is akin to agency rulemaking, because it announces how governing law will be
applied in future cases.


[2] Declaratory Judgment Scope of inquiry and powers of court
In a declaratory relief action challenging a precedent benefit decision of California
Unemployment Insurance Appeals Board (CUIAB), a court determines whether the
decision accords with the law that would govern were the rule announced articulated as
a regulation.


[3] Administrative Law and Procedure Unemployment compensation
Unemployment Compensation Deference to administrative determination, in
general
California Unemployment Insurance Appeals Board's (CUIAB) interpretation of a statute
that it routinely enforces is entitled to great weight.


[4] Statutes Questions of law or fact
Statutory construction is a matter of law for the courts.


[5] Administrative Law and Procedure Erroneous or unreasonable construction;
conflict with statute
Administrative interpretation of a statute must be rejected where contrary to statutory
intent.


[6] Administrative Law and Procedure Unemployment compensation
Unemployment Compensation Deference to administrative determination, in
general
Although a precedent benefit decision of California Unemployment Insurance Appeals
Board (CUIAB) interpreting a statute is entitled to great weight, a court will not accept it
if the CUIAB's application of legislative intent is clearly unauthorized or erroneous.
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[7] Statutes Purpose and intent
A court's fundamental task in interpreting a statute is to determine the Legislature's intent
so as to effectuate the statute's purpose.


[8] Statutes Plain Language;  Plain, Ordinary, or Common Meaning
A court begins the process of statutory interpreting by examining the statutory language,
giving it a plain and commonsense meaning.


2 Cases that cite this headnote


[9] Statutes Language and intent, will, purpose, or policy
Statutes Statute as a Whole;  Relation of Parts to Whole and to One Another
In interpreting a statute, a court does not consider statutory language in isolation; rather,
the court looks to the entire substance of the statute in order to determine its scope and
purposes.


1 Cases that cite this headnote


[10] Statutes Language and intent, will, purpose, or policy
Statutes Context
A court construes words in a statute in context, keeping in mind the statute's nature and
obvious purposes.


[11] Statutes Context
Statutes Construing together;  harmony
In interpreting a statute, a court must harmonize the various parts of the statute by
considering them in the context of the statutory framework as a whole.


1 Cases that cite this headnote


[12] Statutes Plain language;  plain, ordinary, common, or literal meaning
If statutory language is unambiguous, then its plain meaning controls.


1 Cases that cite this headnote
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[13] Statutes Extrinsic Aids to Construction
Statutes Plain, literal, or clear meaning;  ambiguity
If statutory language supports more than one reasonable construction, a court may look to
extrinsic aids, including the ostensible objects to be achieved and the legislative history.


1 Cases that cite this headnote


[14] Unemployment Compensation Particular Employments, Employees, and
Employers
Unemployment Insurance Code designated service recipients as the In-Home Supportive
Services (IHSS) provider's sole employer under direct payment mode for purposes of
unemployment insurance coverage. Cal. Welf. & Inst. Code § 12300 et seq.; Cal. Unemp.
Ins. Code §§ 631, 683.


[15] Statutes Dictionaries
Interpretation of a statute should not end with a dictionary definition of a single word used
therein.


[16] Statutes Construction based on multiple factors
To interpret a statute, a court considers all of its language in context and with reference to
provisions relating to the same subject and the whole system of law of which the statute
is a part.


[17] Statutes Superfluousness
Canon of statutory interpretation against surplusage is merely a guide to statutory
interpretation and is not invariably controlling.


[18] Statutes Construction based on multiple factors
A court will not use the canon of statutory interpretation against surplusage to defeat
legislative intent as gleaned from available sources, including the rest of the words in the
statute, related statutes, the legislative history and the wider historical circumstances of
the enactment.
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[19] Unemployment Compensation Liberal or Strict Construction
Rule of liberal construction generally directs a court to liberally construe provisions of
Unemployment Insurance Code to further the legislative objective of reducing hardship
of unemployment.


[20] Unemployment Compensation Liberal or Strict Construction
Remedial provisions of Unemployment Insurance Code should be liberally construed so
as to afford all the relief that their language indicates the Legislature intended to grant.


[21] Statutes Liberal or strict construction
Rule of liberal construction of a statute should not blindly be followed so as to eradicate
clear language and purpose of statute.


[22] Statutes Language and intent, will, purpose, or policy
Statutes Statutory scheme in general
A court may not apply rule of liberal construction of statute to enlarge or restrict a statute's
evident meaning to allow eligibility for those for whom it was obviously not intended to
defeat the overall statutory framework or to disregard the legislative intent.


[23] Unemployment Compensation Family relation between employee and employer
In-Home Supportive Services (IHSS) provider who provides service to a close-family-
member recipient is excluded from unemployment coverage under Unemployment
Insurance Code. Cal. Welf. & Inst. Code § 12300 et seq.; Cal. Unemp. Ins. Code §§ 631,
683.


[24] Statutes Policy considerations;  public policy
Statutes Plain, literal, or clear meaning;  ambiguity
Where statutory language and legislative history are unclear, policy considerations may
be useful in interpreting a statute.
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[25] Statutes Legislative History
Statutes Evolution of Statute
In determining legislative policy with respect to an unclear statute, a court must pay heed
to available evidence of legislative intent, including the history of the pertinent statutes.


[26] Constitutional Law Policy
Where the application of firmly established rules of statutory construction establish a
statute's meaning, a court may not rest its decision as to meaning of statute on the weighing
and balancing of public policy considerations.


[27] Constitutional Law Policy
When statutory language, purpose, and context all point to a court's interpretation of
statute, policy arguments that the statute could or should have been written differently is
more appropriately addressed to the Legislature.


Witkin Library Reference: 3 Witkin, Summary of Cal. Law (11th ed. 2017) Agency and
Employment, § 518 [Employments Excluded by State Law.]
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Opinion


Opinion of the Court by Jenkins, J.


*8  The In-Home Supportive Services (IHSS) program (Welf. & Inst. Code, § 12300 et seq.)
authorizes certain disabled and elderly Californians to receive ***642  in-home services from
third parties or family members, paid for with public funds. Under one program option — which
we will refer to as the Direct Hiring method — service recipients directly hire their own providers,
and the providers are then paid either by the recipients with funds they have received from a
public entity or by a public entity itself. We granted review in this case to consider whether, under
these circumstances, a provider who is the recipient's minor child, parent, or spouse is covered by
the state's unemployment insurance program. The Court of Appeal answered this question in the
negative, reasoning that sections 631 and *9  683 of the Unemployment Insurance Code 1  exclude
such a provider from coverage. (Skidgel v. California Unemployment Ins. Appeals Bd. (2018) 24
Cal.App.5th 574, 577–578, 234 Cal.Rptr.3d 528 (Skidgel).) For reasons that follow, we agree with
the Court of Appeal's conclusion and affirm its judgment.


1 All further unlabeled statutory references are to the Unemployment Insurance Code.


I. FACTUAL AND PROCEDURAL HISTORY


In October 2015, the California Unemployment Insurance Appeals Board (CUIAB) ruled in a
Precedent Benefit Decision (PBD) — In re Caldera (2015) CUIAB Precedent Benefit Dec. No.
P-B-507 — that an IHSS caregiver who was providing services to her son was not entitled to
unemployment **199  benefits. It based its conclusion on two provisions of the Unemployment
Insurance Code: sections 631 and 683. The former provides: “ ‘Employment’ does not include
service performed by a child under the age of 18 years in the employ of his father or mother,
or service performed by an individual in the employ of his son, daughter, or spouse, except to
the extent that the employer and the employee have, pursuant to Section 702.5, elected to make
contributions to the Unemployment Compensation Disability Fund.” (§ 631.) The latter states
in relevant part that “ ‘Employer’ also means any employing unit which employs individuals
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to perform” IHSS services, pays at least $1000 in wages for such services during a specified
time frame, “and is one of the following: [¶] (a) The recipient of such services, if the state or
county makes or provides for direct payment to a provider chosen by the recipient or to the
recipient of such services for the purchase of services, subject to the provisions of Section 12302.2
of the Welfare and Institutions Code.” (§ 683, subd. (a).) These statutes, the CUIAB reasoned,
“confirm that IHSS caregivers who care for their own children are employed by that care recipient
with the consequence that the wages earned in that work cannot be used to support a claim for
unemployment insurance benefits,” regardless of whether some other entity — such as the state
or a county — “might possibly represent an additional employer.” (Caldera, at p. 4.)


Only one year earlier, the CUIAB had reached the opposite conclusion in a nonprecedential
decision, ruling that a woman providing care to her son and receiving direct payments from
a public entity qualified for unemployment benefits notwithstanding section 631 based on her
joint employment by the public entity. (In re Ostapenko (2014) CUIAB Dec. No. AO-336919.)
In December 2014, the State Department of Social Services and the Employment Development
Department sent letters to the CUIAB disagreeing with Ostapenko, asserting that section 631
renders IHSS providers ineligible for unemployment insurance benefits in this context, and urging
the CUIAB not to adopt Ostapenko as a PBD.


*10  In April 2016, about six months after the CUIAB issued Caldera, plaintiff Tamara ***643
Skidgel challenged that decision by filing this action under section 409.2, which authorizes
interested persons to obtain a judicial declaration as to the validity of a PBD. She alleged the
following: She had been an IHSS provider for her daughter since May 2013 and expected to be
eligible for unemployment insurance when her employment ended. Caldera would “cause [her]
to be denied unemployment insurance when her employment ... ends” because it “held that IHSS
providers who provide services for their children ... are ineligible for Unemployment Insurance.”
Caldera “is invalid” for two reasons: (1) “IHSS providers who provide services for their children ...
are eligible for unemployment insurance under ... Section 683”; and (2) because such providers
have “a joint employer” in addition to the recipient — either “the county” providing the services
or “the public authority” that the county has “establish[ed] and contract[ed] with ... to provide
[those] services” — section 631 “does not preclude them from being eligible for unemployment
insurance.” Based on a joint record consisting of the comments submitted to the CUIAB and the
parties’ briefing, the trial court affirmed Caldera’s validity and entered judgment for the CUIAB.


The Court of Appeal affirmed, reasoning that “the relevant statutes,” though “not patently clear,”
are “best read[ ] ... in light of their plain language and legislative history” as establishing that
IHSS recipients are “the sole employers of IHSS providers under” the Direct Hiring method
“for purposes of unemployment insurance coverage. It follows that ... section 631 excludes IHSS
providers who serve close-family-member recipients.” (Skidgel, supra, 24 Cal.App.5th at p. 586,
234 Cal.Rptr.3d 528, fn. omitted.)
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We then granted plaintiff's petition for review.


II. DISCUSSION


[1]  [2]  [3]  [4]  [5]  [6] PBDs “are akin to agency rulemaking, because they announce
how governing law will be applied in future cases.” ( **200  Pacific Legal Foundation v.
Unemployment Ins. Appeals Bd. (1981) 29 Cal.3d 101, 109, 172 Cal.Rptr. 194, 624 P.2d 244
(Pacific Legal Foundation).) Accordingly, in declaratory relief actions under section 409.2
challenging PBDs, courts “determine whether the [CUIAB's] decision accords with the law that
would govern were the rule announced articulated as a regulation.” (Pacific Legal Foundation, at
p. 111, 172 Cal.Rptr. 194, 624 P.2d 244.) “[I]n light of the Board's expertise, its interpretation of
a statute [that] it routinely enforces is entitled to great weight ....” (American Federation of Labor
v. Unemployment Ins. Appeals Bd. (1996) 13 Cal.4th 1017, 1027, 56 Cal.Rptr.2d 109, 920 P.2d
1314.) Ultimately, however, “[s]tatutory construction is a matter of law for the courts [citation],
and administrative interpretations must be rejected where contrary to statutory intent.” ( *11
Pacific Legal Foundation, at p. 111, 172 Cal.Rptr. 194, 624 P.2d 244.) Thus, “[a]lthough” a PBD's
interpretation of a statute is entitled to “ ‘great weight,’ ” we will not “accept” it “if ‘[the CUIAB's]
application of legislative intent is clearly unauthorized or erroneous.’ ” (United Educators of San
Francisco etc. v. California Unempl. Ins. Appeals Bd. (2020) 8 Cal.5th 805, 820, 257 Cal.Rptr.3d
384, 456 P.3d 1.)


The PBD at issue here relates to operation of the unemployment insurance law — principally
sections 631 and 683 — in the context of the IHSS program. After summarizing that program and
analyzing the relevant statutes within that context, we conclude, like the Court of Appeal, that
IHSS caregivers who provide services to a family member specified in section 631 are ***644
not eligible for unemployment insurance benefits.


A. The IHSS Program
IHSS is a social welfare program that, through a combination of state and federal funding, provides
in-home supportive care for aged, blind, and disabled persons. (Reilly v. Marin Housing Authority
(2020) 10 Cal.5th 583, 587–588, 268 Cal.Rptr.3d 163, 472 P.3d 472 (Reilly).) It “is specifically
‘designed to avoid institutionalization of incapacitated persons.’ [Citation.] Providers perform
nonmedical supportive services for IHSS recipients, such as domestic services, personal care
services, protective supervision, and accompaniment to health-related appointments.” (Id. at p.
588, 268 Cal.Rptr.3d 163, 472 P.3d 472.) “ ‘[T]he vast majority of home care is provided by family
and friends.’ ” (Id. at p. 589, 268 Cal.Rptr.3d 163, 472 P.3d 472.)
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“The State Department of Social Services (Department) administers the IHSS program in
compliance with state and federal law” and “promulgates regulations to implement the relevant
statutes.” (Reilly, supra, 10 Cal.5th at p. 588, 268 Cal.Rptr.3d 163, 472 P.3d 472.) Counties
“administer[ ] the program locally on behalf of the state in accordance with the statutes and state
regulations establishing a uniform range of services available to all eligible recipients.” (Service
Employees Internat. Union v. County of Los Angeles (1990) 225 Cal.App.3d 761, 765, 275
Cal.Rptr. 508.) “Each county is obligated to ensure that services are provided to all eligible
recipients during each month of the year in accordance with [a] county plan.” (Welf. & Inst. Code,
§ 12302.)


There are several authorized methods through which IHSS providers may be engaged. Counties
“may hire” providers “in accordance with established county civil service requirements or”
otherwise applicable “merit system requirements.” (Welf. & Inst. Code, § 12302.) Counties may
also “contract” with individuals and various public and private entities (ibid.; see id., § 12301.6,
subd. (a)(1)), or “[e]stablish, by ordinance, a public authority to provide for the delivery of”
services (id., § 12301.6, subd. (a)(2)). Alternatively, through the Direct Hiring method, providers
may be directly “hir[ed]” *12  by recipients (id., § 12304, subd. (a)) and paid either by the
recipients with public funds that they receive “in advance” each month (ibid.), or by the state
or county (id., §§ 12302, 12302.2). In the Direct Hiring context, the State Department of Social
Services (Department) is required by statute to “perform or ensure the performance of all rights,
duties, and obligations of the recipient relating to those services as required for [various] purposes,”
including “unemployment compensation, unemployment compensation disability benefits, [and]
workers’ compensation.” (Id., § 12302.2, subd. (a)(1).)


**201  B. California's Unemployment Insurance Program
Since 1935, when Congress adopted the Social Security Act, “federal law has provided powerful
incentives to” states to enact their own unemployment insurance programs. (City of Sacramento
v. State of California (1990) 50 Cal.3d 51, 58, 266 Cal.Rptr. 139, 785 P.2d 522.) California,
anticipating the Social Security Act's passage, enacted its own unemployment insurance program
in 1935 (Stats. 1935, ch. 352, § 1 et seq.) “and has sought to maintain federal compliance ever
since” (City of Sacramento, at p. 58, 266 Cal.Rptr. 139, 785 P.2d 522). The California program
“is part of a national system of reserves designed to provide [benefits] for workers ‘unemployed
through no fault of their own, and to reduce involuntary unemployment and the suffering caused
thereby to a minimum.’ ” ( ***645  American Federation of Labor v. Unemployment Ins. Appeals
Bd., supra, 13 Cal.4th at p. 1024, 56 Cal.Rptr.2d 109, 920 P.2d 1314.)


For purposes of coverage, the original 1935 California law first broadly defined “ ‘employment’
” to “mean[ ] any employment by an employer” meeting specified criteria, “under any contract
of hire, express or implied, oral or written.” (Stats. 1935, ch. 352, § 7, p. 1227.) However, it
also expressly excluded several types of work from covered “ ‘employment,’ ” including, as here
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relevant, service performed (a) “by an individual in the employ of his son, daughter, or spouse,” (b)
“by a child under the age of twenty-one in the employ of his father or mother,” and (c) “in the
employ of a State, a political subdivision” of a state, or “any unit or agency of government.” (Id.,
at p. 1228.)


In 1953, the Legislature repealed the 1935 law and enacted the current Unemployment Insurance
Code, with the unemployment insurance program contained in part 1 of division 1. (Stats. 1953, ch.
308, pp. 1457–1458, 1553.) In setting forth that program's “Scope or Coverage,” the Legislature
first broadly defined “ ‘Employment’ ” to “mean[ ] service ... performed for wages or under any
contract of hire, written or oral, express or implied.” (Stats. 1953, ch. 308, § 601, p. 1470 [adding
§ 601].) It then limited the scope of coverage by excluding specific services from the definition
of “employment.” One excluded service — as specified in section 631 — was “service *13
performed by an individual in the employ of his son, daughter, or spouse, and service performed
by a child under the age of 21 in the employ of his father or mother.” (Stats. 1953, ch. 308, §
631, pp. 1473–1474.) Another generally excluded service — as specified in former section 633
— was “service performed in the employ of a state” or one of its “political subdivisions” or
“instrumentalit[ies].” (Stats. 1953, ch. 308, § 633, p. 1474.) However, these public entities could,
at their option, elect to have the services of their employees — other than those “holding civil
service or permanent tenure positions” — “constitute employment.” 2  (Stats. 1953, ch. 308, § 709,
p. 1479.)


2 Also, “service performed in the employment of a public housing administration agency” was
expressly included in the term “ ‘[e]mployment.’ ” (Stats. 1953, ch. 308, § 605, p. 1470.)


In the almost 70 years since section 631’s enactment, the statute has been amended only twice.
In 1971, it was revised in two ways: (1) the order of the services mentioned was reversed, such
that the statute excluded from “ ‘Employment’ ... service performed by a child under the age
of 21 years in the employ of his father or mother, or service performed by an individual in the
employ of his son, daughter, or spouse”; and (2) a clause was added to provide, “except to the
extent that the employer and the employee have, pursuant to Section 702.5, elected to make
contributions to the Unemployment Compensation Disability Fund.” (Stats. 1971, ch. 1447, § 1,
p. 2858.) The section to which the added clause referred — section 702.5 — was itself a new
section enacted through the same legislation, which provided that services excluded by section
631 from the term “employment” would be “deemed to constitute employment” for purposes of
unemployment compensation disability benefits upon the filing of “a written election, agreed to
by both the employing unit and the individuals in its employ.” (Stats. 1971, ch. 1447, § 2, p. 2858.)
The purpose and effect of these amendments were to “[p]ermit[ ] elective disability compensation
coverage for individuals in [the] **202  employ of specified relatives.” (Legis. Counsel's Dig.,
Assem. Bill. ***646  No. 1420, 3 Stats. 1971 (1971 Reg. Sess.) Summary Dig., p. 213.)
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The statute was amended again in 1972, lowering from 21 to 18 the limit on the age of the child
whose services were excluded. (Stats. 1972, ch. 579, § 46, p. 1014.) Since then, the statute has
provided: “ ‘Employment’ does not include service performed by a child under the age of 18 years
in the employ of his father or mother, or service performed by an individual in the employ of his
son, daughter, or spouse, except to the extent that the employer and the employee have, pursuant
to Section 702.5, elected to make contributions to the Unemployment Compensation Disability
Fund.” (§ 631.)


The other provision at the center of this dispute — section 683 — was added to the Unemployment
Insurance Code in 1978 (Stats. 1978, ch. 463, § 3, p. 1571) and has never been amended. Unlike
section 631, which appears in *14  the article entitled “Excluded Services,” section 683 appears
in the article entitled “Subject Employers.” It states in relevant part that “ ‘Employer’ also means
any employing unit” that “employs individuals to perform” IHSS services and “is one of the
following: [¶] (a) The recipient ... if the state or county makes or provides for direct payment to a
provider chosen by the recipient or to the recipient ... for the purchase of services .... [¶] (b) The
individual or entity with whom a county contracts to provide in-home supportive services. [¶] (c)
Any county which hires and directs in-home supportive personnel in accordance with established
county civil service requirements or merit system requirements for those counties not having civil
service systems.” (§ 683.)


C. The Meaning of the Statutes
[7]  [8]  [9]  [10]  [11]  [12]  [13] “As in any case involving statutory interpretation, our
fundamental task here is to determine the Legislature's intent so as to effectuate the law's
purpose.” (People v. Murphy (2001) 25 Cal.4th 136, 142, 105 Cal.Rptr.2d 387, 19 P.3d 1129.)
“We begin by examining the statutory language, giving it a plain and commonsense meaning.
[Citation.] We do not, however, consider the statutory language in isolation; rather, we look to the
entire substance of the statutes in order to determine their scope and purposes. [Citation.] That is,
we construe the words in question in context, keeping in mind the statutes’ nature and obvious
purposes. [Citation.] We must harmonize the various parts of the enactments by considering them
in the context of the statutory framework as a whole. [Citation.] If the statutory language is
unambiguous, then its plain meaning controls. If, however, the language supports more than one
reasonable construction, then we may look to extrinsic aids, including the ostensible objects to be
achieved and the legislative history.” (People v. Cole (2006) 38 Cal.4th 964, 975, 44 Cal.Rptr.3d
261, 135 P.3d 669.) And, as noted above, the CUIAB's interpretation of a statute “it enforces is
entitled to great weight unless clearly erroneous or unauthorized.” (Pacific Legal Foundation,
supra, 29 Cal.3d at p. 111, 172 Cal.Rptr. 194, 624 P.2d 244.)


According to plaintiff, the language of section 631, construed “[i]n accordance with” its “plain,”
“usual, [and] ordinary meaning,” “does not preclude” coverage of IHSS providers in the Direct
Hiring context. She reasons as follows: “The operative phrase” in the statute is “ ‘in the employ of,’



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS46&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000224&cite=CAUIS702.5&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000224&cite=CAUIS631&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000224&cite=CAUIS683&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000224&cite=CAUIS3&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000224&cite=CAUIS631&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000224&cite=CAUIS683&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000224&cite=CAUIS683&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001259791&pubNum=0004040&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=RP&fi=co_pp_sp_4040_142&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_142

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009334159&pubNum=0004040&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=RP&fi=co_pp_sp_4040_975&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_975

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009334159&pubNum=0004040&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=RP&fi=co_pp_sp_4040_975&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_975

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981110892&pubNum=0000233&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=RP&fi=co_pp_sp_233_111&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_111

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981110892&pubNum=0000233&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=RP&fi=co_pp_sp_233_111&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_111

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000224&cite=CAUIS631&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Skidgel v. California Unemployment Ins. Appeals Bd., 12 Cal.5th 1 (2021)
493 P.3d 196, 282 Cal.Rptr.3d 639, Unempl.Ins.Rep. (CCH) P 8652...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


” and that phrase “can [under the law] include joint employment relationships.” “Joint employment
exists when an employee is subject to the control of two or more employers.” In the Direct Hiring
context, IHSS providers are “subject to the control of two employers, the recipient and the public
entities — the county or the public authority and the state — that have ***647  direct control over
the manner and payment of work.” In addition, because “the state and the county or public authority
are intricately involved in paying *15  IHSS providers for their work,” “the county and the state
[are] employers for [unemployment insurance] purposes” under section 13005, subdivision (a),
which provides that “ ‘Employer’ means,” among other things and with one specified exception,
“the State of California or any political subdivision or agency thereof, ... or any political body not
a subdivision or agency of the state, and any ... department[ ] or agency thereof, making payment
of wages to employees for services performed **203  within this state.” For these reasons, in the
Direct Hiring context, IHSS providers are not only “in the employ of” the recipient for purposes
of section 631, they are simultaneously “ ‘in the employ of’ a joint governmental employer.” By
its terms, section 631 precludes coverage only insofar as eligibility is “based on employment by a
spouse or child,” i.e., it “excludes only IHSS services performed ‘in the employ of’ the [provider's]
spouse or child.” Its exclusion does not apply insofar as eligibility may be “simultaneously ...
based on joint employment by ... a county or IHSS public authority,” i.e., it “allows [coverage] for
services performed in the employ of” various public agencies. Thus, “[s]ervice performed [by the
IHSS provider] in the employ of [the public agencies] does confer eligibility for unemployment
insurance.”


Section 683, plaintiff further asserts, confirms and reinforces this reading of section 631. By
specifying that the word “ ‘Employer’ also means ... [¶] [t]he recipient of [IHSS] services’ ” in
the Direct Hiring context, section 683 “broadens the definition of ‘employer’ beyond the general
definition[s]” set forth elsewhere in the Unemployment Insurance Code. The section's “plain
language” thus makes the IHSS recipient “the employer” of the provider “in addition to the public
entity.” In this way, the statute “supports a construction of section 631 under which IHSS providers
for a spouse or child are eligible for unemployment insurance through their joint employment by
a public entity.” “In short, [it] is a basis for ... eligibility in addition to any other bases.”


[14] We find plaintiff's dual-employment argument unpersuasive because we agree with the Court
of Appeal that the language of section 683, read in context and with reference to the statutory
framework of which it is a part, “designate[s] the recipient as the IHSS provider's sole employer
for purposes of unemployment insurance coverage” in the Direct Hiring context. (Skidgel, supra,
24 Cal.App.5th at p. 578, 234 Cal.Rptr.3d 528.) As the Court of Appeal noted, section 683
“specifically addresses” what the term “ ‘ “Employer” ’ ” means with respect to “IHSS service
delivery.” (Skidgel, at p. 582, 234 Cal.Rptr.3d 528.) It sets forth two criteria for defining the term.
The first is that the person or entity pays a threshold amount of wages for IHSS services: $1,000
“during any calendar quarter in the calendar year or the preceding calendar year.” (§ 683). The
second criterion is that the person “is one of the following: [¶] (a) The recipient of such services, if



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000224&cite=CAUIS13005&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000224&cite=CAUIS631&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000224&cite=CAUIS631&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000224&cite=CAUIS683&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000224&cite=CAUIS631&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000224&cite=CAUIS683&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000224&cite=CAUIS631&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000224&cite=CAUIS683&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044743866&pubNum=0007053&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=RP&fi=co_pp_sp_7053_578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_578

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044743866&pubNum=0007053&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=RP&fi=co_pp_sp_7053_578&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_578

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000224&cite=CAUIS683&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044743866&pubNum=0007047&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=RP&fi=co_pp_sp_7047_582&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7047_582

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000224&cite=CAUIS683&originatingDoc=I8820abb0011b11ec81429451ea631beb&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Skidgel v. California Unemployment Ins. Appeals Bd., 12 Cal.5th 1 (2021)
493 P.3d 196, 282 Cal.Rptr.3d 639, Unempl.Ins.Rep. (CCH) P 8652...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 14


the state or county makes or provides for direct payment to a provider chosen by the recipient or to
the recipient of such services for the *16  purchase of services, subject to the provisions of Section
12302.2 of the Welfare and Institutions Code. [¶] (b) The individual or entity with whom a county
contracts to provide in-home supportive services. [¶] (c) Any county which hires and directs in-
home supportive personnel in accordance with established county civil service requirements or
merit system requirements for those counties not having civil service systems.” (§ 683, italics
added.) Notably, when the Legislature enacted section 683 in ***648  1978, these three options
precisely tracked the three ways that counties were authorized by statute to carry out their duties
regarding the provision of IHSS services: (1) “make direct payment to a recipient for the purchase
of services”; (2) “contract with” specified entities or an individual; or (3) “hire” providers “in
accordance with established county civil service requirements or merit system requirements for
those counties not having civil service.” 3  (Welf. & Inst. Code, § 12302; see Stats. 1977, ch. 1252,
§ 813, p. 4662.) In other words, section 683, after specifying that “ ‘Employer’ also means” an
“employing unit” that “is one of the following,” designates one person or entity for each of the
three ways through which IHSS providers could, at the time of the statute's enactment, be engaged.
In light of this statutory context, we agree with the Court of Appeal that “the most natural reading”
of section 683 is that it modifies the general definition **204  of “employer” for purposes of the
Unemployment Insurance Code by specifying, with respect to the provision of IHSS services, who
the sole employer is for each method of engaging providers. (Skidgel, supra, 24 Cal.App.5th at p.
586, 234 Cal.Rptr.3d 528.) In the Direct Hiring context — i.e., where “the state or county makes
or provides for direct payment to a provider chosen by the recipient or to the recipient of such
services for the purchase of services” — that sole employer is “[t]he recipient of such services.” (§
683, subd. (a).)


3 It was not until 1992 that the Legislature first passed a statute authorizing counties to
“[e]stablish, by ordinance, a public authority to provide for the delivery of” IHSS services.
(Stats. 1992, ch. 722, § 54, p. 3411 [Welf. & Inst. Code, former § 12301.6, subd. (a)(2)].)
We discuss the effect of that statute later in this opinion.


Supporting this conclusion is the fact that section 683, subdivision (a) makes the designation of
the recipient as employer in the Direct Hiring context expressly “subject to the provisions of
Section 12302.2 of the Welfare and Institutions Code.” The latter section specifies that in the Direct
Hiring context — i.e., when “the state or a county makes or provides for direct payment to [an
IHSS] provider chosen by a recipient or to the recipient for the purchase of in-home supportive
services” — the state, acting through the Department, “shall perform or ensure the performance
of all rights, duties, and obligations of the recipient relating to [IHSS] services as required for
[various] purposes,” including “unemployment compensation.” (Welf. & Inst. Code, § 12302.2,
subd. (a)(1), italics added.) It also specifies that “[t]hose rights, duties, and obligations include ...
withholding ... amounts to be *17  withheld from the wages of the provider by the recipient as
an employer, ... and transmitting those amounts along with amounts required for all contributions,
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premiums, and taxes payable by the recipient as the employer to the appropriate person or state
or federal agency.” (Ibid., italics added.)


Several things are evident from these statutes read together. First, in the Direct Hiring context, the
only designated employer is “[t]he recipient of [IHSS] services.” (§ 683, subd. (a).) Second, where
a county contracts for the provision of services, the only designated employer is “[t]he individual or
entity with whom [the] county contracts.” (Id., subd. (b).) Third, where a county “hires and directs
in-home supportive personnel in accordance with established county civil service requirements or
merit system requirements,” the only designated employer is the county. (Id., subd. (c).) Fourth, the
state is not designated as employer in any of the IHSS scenarios. Instead, its expressly designated
role is to “perform or ensure the performance ***649  of all rights, duties, and obligations” that
otherwise would be the legal responsibility “of the recipient” in the Direct Hiring context, including
the duties of “the recipient as an employer” to withhold specified amounts “from the wages of
the provider” and to “transmit[ ] those amounts along with amounts required for all contributions,
premiums, and taxes payable by the recipient as the employer to the appropriate person or state
or federal agency.” (Welf. & Inst. Code, § 12302.2, subd. (a)(1), italics added.) These provisions
send the message that in the Direct Hiring context, the recipient is the sole employer, with the
recipient's legal duties as employer being the responsibility of the state. They foreclose plaintiff's
view that a public entity is simultaneously an employer in this context.


Relevant extrinsic sources confirm our interpretation. According to the legislative history of
section 683 and Welfare and Institutions Code section 12302.2 — which the Legislature
simultaneously enacted through passage of a single bill — eligibility for unemployment insurance
and workers’ compensation benefits was expanded during the 1970s to include domestic
employees, including IHSS providers. (Dept. of Finance, Enrolled Bill Rep. on Assem. Bill
No. 3028 (1977–1978 Reg. Sess.) July 13, 1978, p. 1.) As to IHSS providers hired and paid
directly by recipients, “it [was] not clear who [was] the ‘employer’ for the purposes of these
programs” (Sen. Industrial Relations Com., Analysis of Assem. Bill No. 3028 (1977–1978 Reg.
Sess.) as amended June 8, 1978, p. 2), with courts and enforcement agencies holding counties liable
as “employers” (Health & Welf. Agency, Employment Development Dept., Enrolled Bill Rep. on
Assem. Bill No. 3028 (1977–1978 Reg. Sess.) July 10, 1978, p. 1) based on the “considerable
control” they exercised “by providing the wages and determining the level of service and number
of hours to be worked” (Sen. Industrial Relations Com., Analysis of Assem. **205  Bill No. 3028
(1977–1978 Reg. Sess.) as amended June 8, 1978, p. 2). There was concern that counties, “in order
to avoid paying” benefit costs “as the *18  employer,” would abandon the Direct Hiring method
and use other, far more expensive “delivery methods” — hiring IHSS providers as “county civil
service employees” and engaging “contract providers” — that would cost the state, respectively,
“an additional” $80 million and $116 million per year. (Health & Welf. Agency, Dept. of Social
Services, Enrolled Bill Rep. on Assem. Bill No. 3028 (1977–1978 Reg. Sess.) July 7, 1978, p. 2.)
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The Legislature sought to address this concern through the 1978 legislation, by enacting several
provisions — including section 683 and Welfare and Institutions Code section 12302.2 — to
establish a less “expensive option” that would “save[ ] the State from having to assume” these
increased costs. (Assem. Ways and Means Com., Staff Analysis of Assem. Bill No. 3028 (1977–
1978 Reg. Sess.) as amended June 8, 1978, pp. 1–2.) The statutes were intended to achieve this goal
by “resolv[ing] the [question] of who is the employer of” IHSS providers “selected by ... recipients”
in the following way: “designating the recipient[s] as the employer ... , requiring the State to
assure collection and payment of all contributions through a payrolling system, and requiring the
State to pay the employer's share of mandated benefits.” (Health & Welf. Agency, Dept. of Social
Services, Enrolled Bill Rep. on Assem. Bill No. 3028 (1977–1978 Reg. Sess.) July 7, 1978, p. 2;
see Sen. Industrial Relations Com., Analysis of Assem. Bill No. 3028 (1977–1978 Reg. Sess.) as
amended June 8, 1978, pp. 2, 3 [legislation “would specify that the recipient of ... services is the
‘employer’ of the provider” in the Direct Hiring context, with “the state ... assum[ing] the cost of
the recipients’ share of the taxes and premiums for these programs” ***650  and the department
“responsible for performing, or assuming performance by contract, the recipients[’] rights, duties
and obligations under these programs”].) Although these provisions were expected to increase
the state's annual costs by approximately $13 million, compared to the alternatives, they would
actually “save the State either $67 million or $103 million” annually. (Assem. Ways and Means
Com., Staff Analysis of Assem. Bill No. 3028 (1977–1978 Reg. Sess.) as amended June 8, 1978,
p. 2.) In short, as plaintiff explains, the legislative history “shows” that the Legislature enacted
section 683, in conjunction with Welfare and Institutions Code section 12302.2, in order “to relieve
the state of the $103 million burden it [c]ould face” if counties abandoned the Direct Hiring method
to avoid the costs they would incur “if ... found to be employers of IHSS providers” in this context.
The statutes accomplish this cost-savings purpose by making recipients the sole employer in the
Direct Hiring context and shifting the costs of unemployment insurance to the state. Plaintiff's
contrary reading of the statutes — that they make recipients employers in addition to counties and
other public entities — could defeat this purpose and perpetuate the very problem the Legislature
sought to solve.


*19  Section 683’s failure to mention public authorities — which plaintiff asserts are also
joint employers — does not affect our conclusion. This silence is not surprising given that the
Legislature enacted section 683 14 years before adding a provision regarding public authorities in
the IHSS context. (See Stats. 1992, ch. 722, § 54, p. 3411.) Moreover, the text of the later-added
provision on public authorities — Welfare and Institutions Code section 12301.6, subdivision
(a)(2) — suggests a legislative intent to preserve section 683’s operation in the Direct Hiring
context. The statute identifies two “mode[s]” by which public authorities may “provid[e] for the
delivery of” IHSS services — “by contract in accordance with [Welfare and Institutions Code]
Sections 12302 and 12302.1” and “by direct payment to a provider chosen by a recipient in
accordance with [Welfare and Institutions Code] Sections 12302 and 12302.2” — and specifies
that public authorities “shall comply with and be subject to, all statutory and *20  regulatory
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provisions applicable to the respective delivery mode.” (Welf. & Inst. Code, § 12301.6, subd. (d).)
The statutory “provisions applicable to” the Direct Hiring mode — and that public authorities
are thus made “subject to” (ibid.) — include: (1) section 683, subdivision (a), which, as earlier
explained, designates “[t]he recipient” **206  as employer in this context; and (2) Welfare and
Institutions Code section 12302.2, which, as earlier explained, directs the state, through the
department, to “perform or ensure the performance of” (id., subd. (a)(1)) various duties and
obligations “on the recipient's behalf as the employer” (id., subd. (a)(2)) or “as an employer” (id.,
subd. (c)). Indeed, “the state's responsibility” to perform the duties of the recipient as employer is
expressly preserved by Welfare and Institutions Code section 12301.6, subdivision (i)(1), which
provides: “This section does not affect the state's responsibility with respect to the state payroll
system, unemployment insurance, or workers’ compensation and other provisions of [Welfare and
Institutions Code] Section 12302.2.” These provisions indicate that the Legislature, in authorizing
counties to establish public authorities, intended to preserve section 683’s designation of the
recipient as the sole employer in the Direct Hiring context.


The legislative history of Welfare and Institutions Code section 12301.6 is consistent with this
conclusion. In 1996, the Legislature amended that statute in several ways, including the following:
(1) specifying in subdivision (b)(2)(B) that a public ***651  authority “shall be,” among other
things, an entity “that makes or provides for direct payment to a provider chosen by the recipient
for the purchase of services pursuant to Sections 12302 and 12302.2” (Stats. 1996, ch. 206, §
22, p. 1674); (2) specifying in subdivision (c)(1) that “[r]ecipients shall retain the right to hire,
fire, and supervise the work of any [IHSS] personnel providing services to them”; and (3) adding
subdivision (d) to specify that public authorities, “when providing for the delivery of services ...
by contract” or “by direct payment to a provider chosen by a recipient,” “shall comply with and be
subject to, all statutory and regulatory provisions applicable to” those “delivery mode[s]” (Stats.
1996, ch. 206, § 22, p. 1675). According to the legislative history, these provisions had the
following purposes: (1) “[c]larif[ying]” that public authorities “have the ability to administer the
county Individual Provider mode” (Dept. of Finance, Enrolled Bill Rep. on Sen. Bill No. 1780
(1995–1996 Reg. Sess.) July 9, 1996, p. 6); (2) “[r]equir[ing]” public authorities “to adhere to the
current state statutory and regulatory requirements, regardless of which mode is administered by”
the public authority (ibid.); (3) preserving “the state's responsibility with respect to the state payroll
system, unemployment insurance or workers compensation” (ibid.); and (4) “mak[ing] clear that
providers in a Public Authority (PA) county remain Individual Providers (IPs) in the IP Mode,
with the PA administering the IP Mode,” in order to prevent such providers from being classified
as “employees of the PA” in this mode (Health & Welf. Agency, Dept. of Social Services, Enrolled
Bill Rep. on Sen. Bill No. 1780 (1995–1996 Reg. Sess.) July 16, 1996, p. 7). These statements,
like the text of Welfare and Institutions Code section 12301.6, are consistent with the conclusion
that the Legislature, while authorizing counties to establish public authorities, intended to preserve
section 683’s designation of the recipient as the sole employer in the Direct Hiring context.
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[15]  [16] Plaintiff puts forth several textual arguments in support of her contrary reading of the
statutes, but none proves persuasive. As noted earlier, regarding section 683, she focuses on a
single word in the statute — “also” — which, she asserts, “[d]ictionaries define ... as ‘in addition.’
” But this approach to interpreting the statute — “isolat[ing] one word and ignor[ing] the rest of
the language” — “is contrary to bedrock principles of statutory construction.” (Franchise Tax Bd.
v. Superior Court (2013) 221 Cal.App.4th 647, 667, 164 Cal.Rptr.3d 752.) As we have explained,
“[t]he interpretation of a statute ... should not end ... with a dictionary definition of a single word
used therein.” (Pearson v. State Social Welfare Bd. (1960) 54 Cal.2d 184, 194, 5 Cal.Rptr. 553,
353 P.2d 33.) Instead, to interpret a statute, we consider all of its language “in context” and with
reference to “provisions relating to the same subject” and “the whole system of law of which [the
statute] is a part.” (People v. Anderson (2002) 28 Cal.4th 767, 776, 122 Cal.Rptr.2d 587, 50 P.3d
368.) For reasons already explained, we conclude that the language of section 683, read in context
and in light of its legislative history, makes the recipient the sole employer in the Direct Hiring
**207  context, rather than an employer in addition to a public agency, as plaintiff asserts.


Related provisions defining the term “employer” for purposes of the Unemployment Insurance
Code cast further doubt on plaintiff's heavy reliance on the word “also” in section 683’s opening
phrase, “ ‘Employer’ also means.” (Italics added.) That same phrase appears throughout the article
of the Unemployment Insurance Code that contains section 683 — article 3 of *21  division 1, part
1, chapter 3 — which is ***652  entitled “Subject Employers.” (§§ 676, 677, 682, 684–686.) In
each instance, it appears to reference the general definition of employer set forth in the first section
of the article, section 675: “ ‘Employer’ means any employing unit, which for some portion of a
day, has within the current calendar year or had within the preceding calendar year in employment
one or more employees and pays wages for employment in excess of one hundred dollars ($100)
during any calendar quarter.” Viewed in this context, the phrase “also means” in section 683
appears to signal a refinement, for purposes of applying the Unemployment Insurance law in the
IHSS context, of the general definition appearing at the beginning of the article, rather than a
considered legislative choice to expand the definition by designating additional employers in that
context. This understanding of the phrase, unlike plaintiff's, is fully consistent with section 683’s
purpose, as disclosed by the legislative history previously discussed.


[17]  [18] This analysis also answers plaintiff's related textual argument that our reading of section
683 renders “meaningless” the word “also” in the statute's opening phrase, and thus contravenes
the interpretive canon directing courts to “ ‘give meaning to every word of a statute if possible, and
[to] avoid a construction making any word surplusage.’ ” As just discussed, under our construction
of the statute, the word “also” in section 683’s opening phrase signals that the statute sets forth
refinements to — i.e., additional components of — what the term “ ‘Employer’ ... means” (ibid.)
in the IHSS context. Our construction does, in fact, give meaning to the word “also,” just not
the meaning plaintiff proffers. In any event, “the canon against surplusage is [merely] a guide to
statutory interpretation and is not invariably controlling.” (People v. Valencia (2017) 3 Cal.5th
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347, 381, 220 Cal.Rptr.3d 230, 397 P.3d 936.) We will not use it “to defeat legislative intent” as
gleaned from available sources, including the rest of the words in the statute, related statutes, the
“legislative history and the ‘wider historical circumstances’ of the enactment.” (People v. Cruz
(1996) 13 Cal.4th 764, 782, 783, 55 Cal.Rptr.2d 117, 919 P.2d 731.) As already explained, it would
defeat the Legislature's intent to adopt plaintiff's view that the word “also” in section 683’s opening
phrase means that the statute designates the recipient as the employer in the Direct Hiring context
in addition to a public entity.


Plaintiff also offers several arguments based on the language of Welfare and Institutions Code
section 12302.2, but none is persuasive. She first emphasizes the fact that the statute twice refers
to the recipient as “an employer” (id., subds. (a)(1) & (c), italics added) and argues that “the word
‘an,’ ” like the word “also” in section 683, “contemplates more than one employer.” However,
the statute alternatively refers several times to the recipient as “the employer,” once in a sentence
that also contains the phrase “an employer.” (Welf. & Inst. Code, § 12302.2, subd. (a)(1), (2),
italics added.) As the Court of Appeal concluded, in light of this circumstance, the statute's
use of the *22  phrase “an employer” “reveal[s] little about the Legislature's intent.” (Skidgel,
supra, 24 Cal.App.5th at p. 580, fn. 5, 234 Cal.Rptr.3d 528.) Plaintiff candidly acknowledges the
“uncertainty” arising from the statute's use of these alternative phrases, but she then errs by arguing
that this uncertainty “is not otherwise resolved.” As earlier explained, the cost-savings purpose of
the legislation through which Welfare and Institutions Code section 12302.2 — in tandem with
section 683 — was enacted is only achieved by interpreting the statutes as making recipients the
sole employer in the Direct Hiring context. As also earlier explained, plaintiff's contrary reading
of the statutes ***653  — that they make recipients employers in addition to counties — could
defeat this purpose and perpetuate the very problem the Legislature sought to solve.


**208  Nor are we persuaded by plaintiff's argument that because Welfare and Institutions
Code section 12302.2, subdivision (a)(1), “require[s] the state to make” unemployment insurance
contributions in the Direct Hiring context “for all IHSS providers without exception,” it would
“def[y] reason” to read section 683 as “mak[ing] a large class of those workers ineligible to receive
[the] benefits for which those contributions are made.” The language of Welfare and Institutions
Code section 12302.2, subdivision (a)(1) simply fails to support the premise of plaintiff's argument:
that the state must make unemployment insurance contributions as to IHSS workers providing
services that section 631 excludes from “ ‘[e]mployment.’ ” As here relevant, the text of that
subdivision requires the state to perform the “duties” and “obligations of the recipient relating to
those services as required for purposes of unemployment compensation,” including the making of
“contributions ... payable by the recipient as the employer.” (Welf. & Inst. Code, § 12302.2, subd.
(a)(1).) A separate subdivision addresses payment of “[c]ontributions ... resulting from liability
incurred by the recipient as employer for unemployment compensation.” (Id., subd. (a)(3).) As to
services that section 631 excludes from “ ‘Employment,’ ” there are no “contributions ... payable
by the recipient as the employer” or other “duties” or “obligations of the recipient ... required for
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purposes of unemployment compensation.” (Welf. & Inst. Code, § 12302.2, subd. (a)(1).) Nor
is any “liability incurred by the recipient as employer for unemployment compensation.” (Id.,
subd. (a)(3).) Unlike plaintiff, we therefore find nothing unreasonable — or even arguably
anomalous — about reading section 683 to exclude certain IHSS providers from the unemployment
compensation program, notwithstanding the state's duty under Welfare and Institutions Code
section 12302.2 to make unemployment insurance contributions for IHSS providers in the Direct
Hiring context.


We also reject a third argument plaintiff makes based on Welfare and Institutions Code section
12302.2: that the state's “ ‘payroll function’ ” under that section — “handl[ing] payroll deductions,
which includes deducting for” *23  unemployment insurance — “makes ... the state [an]
employer[ ] for [unemployment insurance] purposes” under section 13005, which states in relevant
part that “ ‘Employer’ means ... the State of California or any” of its political subdivisions,
agencies, and departments, “making payment of wages to employees for services performed
within this state.” As explained above, in performing its duties under Welfare and Institutions
Code section 12302.2, the state is carrying out the “duties” and “obligations of the recipient ...
as the employer” (id., subd. (a)(1)). Indeed, the statute expressly specifies that in paying or
transmitting “[c]ontributions, premiums, and taxes,” the state is acting “on the recipient's behalf
as the employer” (id., subd. (a)(2)) or “as an employer” (id., subd. (c)), and not as an employer
in its own right.


Section 13005 does not alter this conclusion. It appears in division 6 of the Unemployment
Insurance Code, which is entitled “Withholding Tax on Wages,” not in the division of the code
— division 1 — that contains sections 631 and 683 and is entitled “Unemployment and Disability
Compensation.” Nothing suggests that section 13005’s definition of “employer” applies outside
of division 6 or that the Legislature intended or understood that it would. In fact, both division 1
and division 6 contain provisions suggesting precisely the contrary. Section 125, which is part of
***654  division 1, states, “Except where the context otherwise clearly indicates, the definitions
set forth in this article shall govern the construction of the provisions of this division.” Division 6
contains a similar limiting provision — section 13003, subdivision (a) — which states in relevant
part, “Except where the context otherwise requires, the definitions set forth in this chapter ...
shall apply to and govern the construction of this division.” Given that division 1 contains a
separate article — article 3 of part 1, chapter 3 — that defines the term “employer” for purposes of
unemployment compensation, and that section 683 of article 3 specifically addresses the meaning
of that term in the circumstances of this case, “the context” here (§§ 125, 13005, subd. (a)) neither
“requires” (§ 13005, subd. (a)) us to apply the definition in division 6, nor “clearly indicates” (§
125) **209  that it would be appropriate for us to do so. For these reasons, plaintiff's reliance on
section 13005 is unpersuasive.
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[19]  [20]  [21]  [22] We find plaintiff's remaining arguments also unconvincing. In urging us
to interpret the statutes to provide coverage, plaintiff invokes the rule of liberal construction,
which generally directs courts to “liberally construe[ ]” provisions of the Unemployment Insurance
Code “to further the legislative objective of reducing the hardship of unemployment.” (Sanchez v.
Unemployment Ins. Appeals Bd. (1984) 36 Cal.3d 575, 584, 205 Cal.Rptr. 501, 685 P.2d 61.) “[I]t
is true” that the provisions here at issue, as “remedial” statutes, “should be liberally construed so as
to afford all the relief” that their “language ... indicates ... the Legislature intended to grant.” (Cal.
Emp. Com. v. Kovacevich (1946) 27 Cal.2d 546, 549, 165 P.2d 917.) But the construction we adopt
“should not exceed the limits of the statutory intent.” *24  (Id. at p. 550, 165 P.2d 917.) Because
“ ‘the purpose of’ ” the liberal construction rule “ ‘is to effectuate ... legislative intent,’ ” courts
“ ‘ “should not blindly ... follow[ ] [the rule] so as to eradicate the [legislation's] clear language
and purpose.” ’ ” (City of Huntington Beach v. Board of Administration (1992) 4 Cal.4th 462, 472,
14 Cal.Rptr.2d 514, 841 P.2d 1034 [involving pension legislation].) Thus, we may not apply the
rule to “ ‘enlarge[ ] or restrict[ ]’ ” a statute's “evident meaning” (Apartment Assn. of Los Angeles
County, Inc. v. City of Los Angeles (2001) 24 Cal.4th 830, 844, 102 Cal.Rptr.2d 719, 14 P.3d 930),
to “ ‘ “allow eligibility for those for whom it was obviously not intended” ’ ” (City of Huntington
Beach, at p. 472, 14 Cal.Rptr.2d 514, 841 P.2d 1034), “to defeat the overall statutory framework or
to disregard the legislative intent” (Massey v. Workers’ Comp. Appeals Bd. (1993) 5 Cal.4th 674,
686, 20 Cal.Rptr.2d 825, 854 P.2d 117). “Because,” as explained above, the relevant “legislative
history” shows that plaintiff's reading of the statutes would restrict their evident meaning, disregard
the Legislature's intent, defeat the overall statutory framework, and extend coverage to those for
whom it obviously was not intended, adopting that reading “ ‘would [impermissibly] rewrite the
statute[s] in the guise of [liberally] construing’ ” them. (Justus v. Atchison (1977) 19 Cal.3d 564,
580, 139 Cal.Rptr. 97, 565 P.2d 122.)


Nor does plaintiff's reliance on In-Home Supportive Services v. Workers’ Comp. Appeals Bd.
(1984) 152 Cal.App.3d 720, 199 Cal.Rptr. 697 (In-Home) alter our conclusion. There, the court
held that IHSS providers who would be excluded by statute from workers’ compensation coverage
based on their employment relationship with recipients are nevertheless eligible for workers’
compensation benefits because “the state is also the employer of” such providers and “[t]he
workers’ compensation law provides for coverage based upon dual employment relationships.” (
***655  Id. at p. 725, 199 Cal.Rptr. 697.) In reaching this conclusion, the court rejected the
argument that in the Direct Hiring context, the recipient is the provider's sole employer by virtue of
Labor Code section 3351.5, subdivision (b), which first states that the term “ ‘Employee’ includes”
those “who perform[ ] domestic” IHSS services, and then states that “[f]or purposes of” applying
the workers’ compensation scheme's statutory exclusions, any “such person shall be deemed an
employee of the recipient of such services ... if the state or county makes or provides for direct
payment to such person or to the recipient of in-home supportive services for the purchase of
services, subject to the provisions of Section 12302.2 of the Welfare and Institutions Code.” (See
In-Home, at pp. 734–740, 199 Cal.Rptr. 697.) This decision, plaintiff argues, shows that “IHSS
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providers ... are jointly employed by the public agencies and the IHSS recipient,” and that a “single
[coverage] exclusion” based on a provider's employment relationship with one employer — the
recipient — “should not necessarily apply to all employers.”


For several reasons, In-Home is distinguishable. Although the statute there at issue — Labor Code
section 3351.5, subdivision (b) — and *25  section 683 bear some linguistic similarities, they
are different in important ways. Section 683 is part of an article entitled “Subject Employers”
and defines what the term “ ‘Employer’ ... means” in the IHSS context, whereas Labor Code
section 3351.5, subdivision (b), is part of an article entitled **210  “Employees” and sets forth
what the term “ ‘Employee’ includes.” The latter statute declares that, for purposes of workers’
compensation, the IHSS provider “shall be deemed an employee of the recipient” in the Direct
Hiring context. (Lab. Code, § 3351.5, subd. (b), italics added.) The In-Home court, in reaching
its conclusion, “emphasized” the statute's use of the indefinite article “ ‘an,’ ” reasoning that
the statute says “not [that] the IHSS recipient is ‘the only’ employer of the IHSS worker,” but
that “the recipient is ‘an’ employer of the worker.” (In-Home, supra, 152 Cal.App.3d p. 740,
fn. 26, 199 Cal.Rptr. 697.) By contrast, as explained above, section 683 first specifies that “
‘Employer’ also means” an “employing unit” that “is one of the following,” and then designates
one person or entity for each of the three ways through which IHSS providers could, at the
time of the statute's enactment, be engaged: “[t]he recipient” in the Direct Hiring context, “[t]he
individual or entity with whom a county contracts to provide” IHSS services, or the “county” when
it hires providers “in accordance with” civil service or merit system requirements. (Id., subds.
(a), (b), (c), italics added.) In light of these functional, structural, and linguistic differences, In-
Home’s interpretation of Labor Code section 3351.5, subdivision (b) in the context of the workers’
compensation scheme offers little, if any, help in interpreting the meaning of section 683 in the
context of the unemployment insurance scheme.


[23] Finally, we address plaintiff's assertion that weighty “policy” considerations warrant adopting
her reading of the statutes. In her view, the cost of adopting the CUIAB's statutory construction
— denying coverage to “approximately 135,000” IHSS providers who care for family members
— cannot be “justif[ied]” in terms of section 631’s “core purpose,” i.e., “prevent[ing] collusion
between family members to obtain unemployment insurance.” Public entities, she asserts, have
numerous “means ... to prevent and detect collusive fraud” and “to take action if” any is suspected.
By statute, they have “substantial control over hiring through background checks and required
orientation”; they “alone[ ] fix[ ] the terms and conditions of employment,” including the tasks
providers may perform and the time allowed for ***656  each task; they “enforce[ ] overtime
restrictions through audits and fraud investigations”; and they “impos[e] penalties for violations,
including barring providers from employment for” extended periods of time and “terminating ...
persistent violator[s] from” the IHSS program “altogether.” According to plaintiff, because “the
Legislature has provided these means for” public entities to prevent and detect collusion and
“to nip ... in the bud” any that occurs, section 631’s “anti-fraud purpose” can be served without
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construing it *26  to “single[ ] out family member IHSS providers and, in Draconian fashion,
wholly exclude[ ] them from unemployment insurance.”


[24]  [25]  [26]  [27] Although we appreciate the significance of plaintiff's policy arguments,
they do not overcome the statutes’ evident meaning. Where “statutory language and legislative
history are unclear” (Tuolumne Jobs & Small Business Alliance v. Superior Court (2014) 59
Cal.4th 1029, 1042, 175 Cal.Rptr.3d 601, 330 P.3d 912), “[p]olicy considerations may of course
be useful in interpreting” a statute (Taylor v. Board of Trustees (1984) 36 Cal.3d 500, 509, fn. 9,
204 Cal.Rptr. 711, 683 P.2d 710). “[B]ut it is the Legislature's policy that ultimately must control,
and in determining that policy we must pay heed to available evidence of legislative intent,”
including “the history of the pertinent statutes.” (Ibid.) Where “the application of firmly established
rules of statutory construction” establish a statute's meaning, we “may not rest” our decision “on
the weighing and balancing of public policy considerations.” (Torres v. Automobile Club of So.
California (1997) 15 Cal.4th 771, 782, 63 Cal.Rptr.2d 859, 937 P.2d 290.) Because, as explained
above, “the statutory language, purpose, and context all point to [our] interpretation,” plaintiff's
argument that the statutes could or “should have been written differently [is] more appropriately
addressed to the Legislature.” (Kim v. Reins International California, Inc. (2020) 9 Cal.5th 73, 90,
fn. 6, 259 Cal.Rptr.3d 769, 459 P.3d 1123.) That lawmaking branch of government, “which can
study the various policy and factual questions and decide what rules are best for society” **211
(Carrisales v. Department of Corrections (1999) 21 Cal.4th 1132, 1140, 90 Cal.Rptr.2d 804, 988
P.2d 1083), can consider plaintiff's view that denying unemployment insurance benefits to close
family caregivers comes at a steep cost: leaving people who have cared for their disabled family
members — often forgoing better paying and less demanding employment — without a safety net
when their family members die or can no longer safely be cared for at home. 4


4 We note that our conclusion is consistent not only with Caldera, but also, as earlier
discussed, with the position communicated to the CUIAB by the Employment Development
Department and the Department of Social Services in connection with Ostapenko. Thus, our
decision is unlikely to take unemployment insurance benefits away from anyone currently
receiving them.


Indeed, the Legislature has, in fact, been focused on this very issue in recent years. In 2016, it
passed a bill establishing an advisory committee to, among other things, recommend “steps the
state can take to ensure that all IHSS providers who provide supportive services to a spouse or
child have access to employment-based supports and protections, including ... state unemployment
insurance benefits.” (Assem. Bill No. 1930 (2015–2016 Reg. Sess.) § 1, as enrolled Aug. 25, 2016.)
Last year, it passed a bill amending section 631 to specify that “for purposes of unemployment
benefits under this *27  part, ‘employment’ includes services performed by an individual in the
employ of their father or mother, or service performed by an individual in the employ of their
son, ***657  daughter, or spouse, if that individual is providing services through the [IHSS]
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program ....” (Assem. Bill No. 1993 (2019–2020 Reg. Sess.) § 1, as enrolled Sept. 1, 2020.) The
Governor vetoed both bills. The CUIAB argues that these measures and their legislative histories
confirm that “close-family IHSS providers are not eligible for unemployment insurance benefits”
under current law. Plaintiff responds that the material is irrelevant because (1) the Legislature's
recently expressed views on the meaning of section 631, which was last amended in 1972, “is of
little use, if any”; and (2) “no inferences can be drawn from vetoed legislation.” We need not — and
do not — address these arguments because the language of the existing statutes, read in light of their
legislative histories and the statutory scheme as a whole, resolves the case. We simply note these
legislative developments to show that the Legislature — which is the branch of our government
“charged ... with ‘mak[ing] law ... by statute’ ” (People v. Bunn (2002) 27 Cal.4th 1, 14, 115
Cal.Rptr.2d 192, 37 P.3d 380) — has very recently been “weigh[ing]” the “competing interests”
and considering what “social policy” should be in this area (Bunn, at p. 15, 115 Cal.Rptr.2d 192,
37 P.3d 380). 5


5 Pending in the Legislature is a bill, introduced a few months after the Governor's second veto,
that would amend section 631 only by changing the phrases “his father” and “his son” to
“their father” and “their son.” (Assem. Bill No. 330 (2021-2022 Reg. Sess.) § 1, as introduced
Jan. 27, 2021.)


In light of our analysis, we also need not resolve the parties’ disagreement about the weight or
deference to which the CUIAB's position, as set forth in the PBD, is entitled. As earlier noted, as
a general principle, when a court reviews a PBD, the agency's “view of a statute [that] it enforces
is entitled to great weight unless clearly erroneous or unauthorized.” (Pacific Legal Foundation,
supra, 29 Cal.3d at p. 111, 172 Cal.Rptr. 194, 624 P.2d 244.) Plaintiff argues that the PBD here is
“entitled to [no] deference” because the CUIAB's position on the coverage question in this case
has been “inconsistent” and “vacillating,” with the agency reaching “the opposite conclusion in
Ostapenko” just “a year prior to” issuing the PBD. The CUIAB responds that the inconsistency is
irrelevant because Ostapenko was the decision of an “individual Appeals Board panel[ ],” whereas
the PBD we are reviewing, like all PBDs, was “a decision of the Board ‘acting as a whole’ ... after
a full and public process, with input from stakeholders and other entities with relevant experience
and expertise.” Because our conclusion that section 631’s exclusion applies in the Direct Hiring
context is consistent with the PBD and follows from the language and structure of the statutory
scheme, viewed in light of relevant legislative history, we need not further discuss the deference
question.


**212  *28  III. DISPOSITION


For the reasons set forth above, we affirm the Court of Appeal's judgment.
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We Concur:


CANTIL-SAKAUYE, C.J.


CORRIGAN, J.


LIU, J.


CUÉLLAR, J.


KRUGER, J.


GROBAN, J.


All Citations


12 Cal.5th 1, 493 P.3d 196, 282 Cal.Rptr.3d 639, Unempl.Ins.Rep. (CCH) P 8652, 21 Cal. Daily
Op. Serv. 8540, 2021 Daily Journal D.A.R. 8595


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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155 Cal.App.4th 736
Court of Appeal, Second District, Division 4, California.


STEPHEN SLESINGER, INC., Plaintiff and Appellant,
v.


The WALT DISNEY COMPANY, Defendant and Respondent.


No. B178340.
|


Sept. 25, 2007.
|


Review Denied Jan. 3, 2008. *


* George, C.J., and Werdegar, J., did not participate therein.


Synopsis
Background: Licensee of children's book characters moved for a terminating sanction against
licensor, alleging that licensor committed pervasive misconduct in its breach of contract action
against licensee. The Superior Court, Los Angeles County, No. BC022365, Charles W. McCoy,
Jr., J., granted motion. Licensor appealed.


Holdings: The Court of Appeal, Willhite, Acting P.J., held that:


[1] trial court possessed the inherent power to issue terminating sanction for pervasive misconduct;


[2] licensee did not unreasonably delay in making motion for terminating sanction;


[3] licensor's misconduct in illicitly obtaining documents warranted dismissal;


[4] licensor implicitly sanctioned the conduct of its private investigator;


[5] licensor's conduct in deleting confidentiality markings from documents warranted dismissal;


[6] illicitly obtained documents contained material information to case;


[7] court did not abuse its discretion in rejecting licensor's proposal for document review counsel
as an alternative sanction; and
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[8] termination sanction was not a windfall for licensee.


Affirmed.


West Headnotes (18)


[1] Courts In general;  nature and source of judicial authority
Trial Course and Conduct of Trial in General
A trial court's inherent powers include fundamental inherent equity, supervisory, and
administrative powers, as well as inherent power to control litigation. West's Ann.Cal.
Const. Art. 6, § 1.


16 Cases that cite this headnote


[2] Pretrial Procedure Power and discretion of court in general
Because delay in prosecution interferes with the orderly process of litigation and may
make a fair trial unlikely, California courts have inherent power to dismiss civil cases for
unreasonable, inexcusable delay in prosecution.


14 Cases that cite this headnote


[3] Pretrial Procedure Vexatious or fictitious suit;  mootness
Because courts should hear only actual disputes, and should prevent harassment of
defendants, California courts possess the inherent authority to dismiss cases that are
fraudulent or vexatious.


7 Cases that cite this headnote


[4] Pretrial Procedure Disobedience to order of court or other misconduct
When a plaintiff's deliberate and egregious misconduct in the course of the litigation
renders any sanction short of dismissal inadequate to protect the fairness of the trial,
California courts necessarily have the power to preserve their integrity by dismissing the
action.
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22 Cases that cite this headnote


[5] Jury Equitable defense, set-off, or counterclaim
Equitable defenses are tried to the judge alone; the judge's findings may well obviate a jury
trial on remaining legal issues, without abridging the right to a jury trial. West's Ann.Cal.
Const. Art. 1, § 16.


2 Cases that cite this headnote


[6] Jury Rights of Action and Procedure in Civil Cases
When a court grants a motion seeking dismissal on the basis of the opposing party's
misconduct, the court does not violate the right to a jury trial, any more than when the
court upholds other defenses in equity that defeat the plaintiff's lawsuit. West's Ann.Cal.
Const. Art. 1, § 16.


1 Cases that cite this headnote


[7] Pretrial Procedure Disobedience to order of court or other misconduct
A court's exercise of inherent power to dismiss for misconduct need not be preceded by
violation of a court order; the essential requirement is to calibrate the sanction to the wrong.


19 Cases that cite this headnote


[8] Pretrial Procedure Disobedience to order of court or other misconduct
A trial court's decision to exercise the inherent power to dismiss requires consideration
of all relevant circumstances, including the nature of the misconduct, which must be
deliberate and egregious, but may or may not violate a prior court order, the strong
preference for adjudicating claims on the merits, the integrity of the court as an institution
of justice, the effect of the misconduct on a fair resolution of the case, and the availability
of other sanctions to cure the harm.


24 Cases that cite this headnote


[9] Costs, Fees, and Sanctions Inherent authority
A trial court's inherent authority to sanction for egregious misconduct does not include the
power to award attorney fees to punish that misconduct.
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21 Cases that cite this headnote


[10] Pretrial Procedure Time for motion;  condition of cause
Licensee did not unreasonably delay in making its motion for terminating sanction against
licensor based on licensor's pervasive misconduct in licensor's breach of contract action,
which conduct involved using a private investigator to obtain confidential documents
from licensee; the eight year time lapse between when licensee received anonymous calls
regarding the alleged conduct of private investigator and licensee's motion was not caused
by licensee's lack of diligence, but rather was caused by licensor's concealment of private
investigator's employment, its false or recklessly-made claims to have had no knowledge
concerning how it came to possess licensee's internal documents, and its refusal to give
any hint as to the magnitude of the misconduct until forced to do so.


[11] Pretrial Procedure Disobedience to order of court or other misconduct
Licensor's misconduct in breach of contract action against licensee was deliberate and
egregious, and thus, it was more than adequate to invoke the trial court's exercise of its
inherent power to dismiss, where licensor hired a private investigator who trespassed on
licensee's property and removed confidential documents from trash bins.


See 6 Witkin, Cal. Procedure (4th ed. 1997) Proceedings Without Trial, §§ 252, 425; Weil
& Brown, Cal. Practice Guide: Civil Procedure Before Trial (The Rutter Group 2007)
¶ 11:276.5 et seq. (CACIVP Ch. 11-B); Cal. Jur. 3d, Actions, § 408 et seq.; Cal. Civil
Practice (Thomson/West 2003) Procedure, § 22:90.


3 Cases that cite this headnote


[12] Labor and Employment Intentional Acts
A litigant is vicariously liable for its private investigator's intentional misconduct
committed within the course and scope of the investigator's employment.


4 Cases that cite this headnote


[13] Pretrial Procedure Disobedience to order of court or other misconduct
Assuming that private investigator's conduct was not authorized by licensor that hired
investigator to help in breach of contract action, investigator's unlawful conduct was
still imputed to licensor, and thus, the misconduct could be used to support a motion
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for a terminating sanction, where the conduct occurred in the course and scope of the
investigation that licensor hired him to undertake.


1 Cases that cite this headnote


[14] Pretrial Procedure Disobedience to order of court or other misconduct
Licensor acted with deliberate indifference to whether private investigator's conduct in
obtaining documents from licensee for use in breach of contract action was legal, and
thus, licensor implicitly sanctioned the conduct, warranting trial court's dismissal of
action due to pervasive misconduct, where licensor gave investigator a free hand and
did nothing to supervise his activities, some of the documents investigator obtained bore
conspicuous notations regarding privilege and confidentiality, and licensor consistently
concealed investigator's activities and its possession of documents from licensee during
the course of litigation.


3 Cases that cite this headnote


[15] Pretrial Procedure Disobedience to order of court or other misconduct
Licensor's deletion of confidentiality markings from illicitly obtained documents from
licensee in breach of contract action constituted misconduct that warranted dismissal of
action; although licensor first produced the unaltered documents before producing the
altered versions, such production said nothing about the purpose behind the alterations
when they were made and did not undermine the inference that licensor intended to conceal
its possession of confidential documents.


[16] Pretrial Procedure Disobedience to order of court or other misconduct
Documents that licensor illicitly obtained in its breach of contract action against licensee
contained material information to the case, so as to support trial court's decision to dismiss
action based on licensor's misconduct; the documents contained confidential information
that provided an insight into licensee's approach to litigation and licensor intended to use
some of the documents for the purposes of conducting discovery.


2 Cases that cite this headnote


[17] Pretrial Procedure Disobedience to order of court or other misconduct
Trial court did not abuse its discretion in rejecting licensor's proposal for document review
counsel (DRC) as an alternative sanction to dismissal for licensor's pervasive misconduct
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in breach of contract action in using a private investigator to obtain confidential and
privileged documents from licensee; licensor had an extensive pattern of misconduct and
the employment of new trial counsel and a DRC would have been inadequate to protect
against licensor's use of improperly obtained information.


4 Cases that cite this headnote


[18] Pretrial Procedure Disobedience to order of court or other misconduct
Although licensee in breach of contract action was subject to evidentiary and monetary
sanctions for its destruction of certain files, trial court's granting of a terminating sanction
against licensor due to licensor's pervasive misconduct in obtaining confidential and
privileged documents from licensee did not amount to an improper windfall to licensee; the
earlier evidentiary sanctions against licensee rectified the harm done to licensor, whereas
the terminating sanction imposed against licensor rectified the harm done by licensor to
licensee.


7 Cases that cite this headnote


Attorneys and Law Firms


**271  Howard, Rice, Nemerovski, Canady, Falk & Rabkin, Steven L. Mayer, Steven N. Sherr
and Jerome B. Falk, Jr., San Francisco, for Plaintiff and Appellant.


O'Melveny & Myers, Alan Rader, Victor H. Jih, Justin M. Goldstein, Kevin L. Vick and Daniel
M. Petrocelli, Los Angeles, for Defendant and Respondent.


Opinion


WILLHITE, Acting P.J.


*740  In this case of first impression in California, we hold that when a plaintiff's deliberate and
egregious misconduct makes any sanction other than dismissal inadequate to ensure a fair trial,
the trial court has inherent power to impose a terminating sanction.


In 1991, plaintiff Stephen Slesinger, Inc. (SSI) sued defendant the Walt Disney Company (Disney),
alleging that Disney failed to pay certain royalties under its licensing agreement with SSI. That
agreement granted Disney rights to exploit the Winnie the Pooh series of children's stories—rights
that SSI's founder had obtained in 1930 from Pooh's creator, A.A. Milne. In 1992 or 1993, to assist
in prosecuting its lawsuit, SSI hired an investigator to surreptitiously obtain Disney documents.
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Other than a purported admonition to obey the law, SSI provided no direction or supervision
for the investigator's activities. Working at least until 1995, the investigator took thousands of
pages belonging to Disney, including documents marked privileged and confidential. He obtained
the documents by breaking into an uncertain number of Disney office buildings and secure trash
receptacles, and by trespassing onto the secure facility of the company with which Disney had
contracted to destroy its confidential documents. The documents were passed on to SSI's attorneys
and principals, who reviewed them, but kept no records of the documents they received or of those
they discarded. Until 2002, SSI concealed the investigator's activities from Disney and the court.
In 2004, following an evidentiary hearing on a motion by Disney for a terminating sanction, the
trial court concluded that no lesser sanction could protect Disney against SSI's use of illicitly-
obtained information. Therefore, as an exercise of its inherent power, the **272  court dismissed
SSI's lawsuit with prejudice.


On SSI's appeal from the terminating sanction, we conclude that California trial courts have
inherent power to issue a terminating sanction when a plaintiff's misconduct is deliberate, is
egregious, and makes lesser sanctions inadequate to ensure a fair trial. Because substantial
evidence shows that SSI's misconduct meets this standard, we also conclude that the trial court did
not abuse its discretion in dismissing SSI's case as an exercise of the court's inherent power.


FACTUAL AND PROCEDURAL BACKGROUND


1. The Litigation
British author A.A. Milne created the Winnie the Pooh series of children's stories. In 1930, Stephen
Slesinger acquired from Milne the rights to commercially exploit the works in the United States
and Canada. Stephen *741  Slesinger formed a corporation, SSI, to which he assigned the Pooh
rights. In 1961, SSI licensed certain rights of commercial exploitation to Disney. SSI and Disney
modified their licensing agreement several times. In 1983, they executed a new contract, which
became the focus of the instant litigation.


In February 1991, SSI sued Disney for breach of contract, fraud, and declaratory relief. In the
operative third amended complaint, SSI alleged that Disney breached its contractual obligations to
account and pay for its exploitation of the Pooh rights under the 1983 agreement, including sales
of Pooh merchandise. SSI also alleged that during the negotiations leading to the 1983 agreement
Disney misrepresented, among other things, the items for which it would pay royalties, and that
Disney thereafter misrepresented its compliance with its contractual obligations to account for
royalties. In its declaratory relief claim, SSI sought a declaration that it could terminate the contract
based on Disney's breaches.
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Lengthy, bitter litigation followed, occasioned by claims and counterclaims of misconduct. In
2001, SSI obtained evidentiary and monetary sanctions against Disney for destroying substantial
portions of the files of Vincent H. Jefferds, a senior Disney vice-president who was Disney's
principal representative in negotiating the 1983 licensing agreement. A key dispute in SSI's lawsuit
involves representations allegedly made by Jefferds during the negotiations.


Having obtained sanctions against Disney, however, SSI fell victim to its own litigation abuses.
In 2003, Disney moved for a terminating sanction against SSI, alleging that SSI had committed
pervasive misconduct. In February 2004, the trial court (a different judge from the one who had
sanctioned Disney) held a five-day evidentiary hearing on Disney's motion. The evidence was
complex and conflicting; it included, among other things, live testimony, deposition testimony,
witness declarations, correspondence between the parties, and prior discovery pleadings. What
emerged was a portrait of litigation misconduct run riot, involving SSI's employment of an
investigator, Terry Lee Sands, to take documents from Disney facilities and trash receptacles as
well as the secure facility of the document destruction firm retained by Disney. We summarize
the entire record under the applicable standard of review: in the light most favorable to the trial
court's ruling terminating SSI's lawsuit, drawing all inferences in support of the trial court's ruling
which are reasonably supported by the evidence. (See Laguna Auto Body v. Farmers Ins. Exchange
(1991) 231 Cal.App.3d 481, 487, 491, 282 Cal.Rptr. 530 (Laguna ).)


**273  *742  2. SSI's Principals and Agents, and the Hiring of Terry Lee Sands
SSI is a family-run corporation. During the period relevant to this appeal, its sole corporate
officer (President) and sole board member was Shirley Slesinger Lasswell, widow of SSI's founder
Stephen Slesinger. Lasswell was responsible for managing SSI. She lived in Florida, and kept SSI's
Winnie the Pooh files in her office there. Lasswell died while this appeal was pending.


SSI's sole shareholder is Pati Slesinger, Lasswell's daughter by Stephen Slesinger. Pati Slesinger
managed SSI's lawsuit against Disney from the inception, keeping in close contact with Lasswell.


One of SSI's agents was David Bentson, Pati Slesinger's husband. 1  Bentson performed many
tasks to assist SSI in its lawsuit, and worked directly with Terry Lee Sands, the investigator whose
conduct lies at the heart of Disney's sanction motion.


1 The two legally separated sometime between 1997 and 1998.


Sands was never a licensed private investigator. Nonetheless, in 1992 or 1993 he was working
for the Nick Harris Detective Agency when the agency was hired by SSI's then-attorney,
Marshall Morgan, to work on SSI's lawsuit. 2  Within a month, Sands began working directly with
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David Bentson and Attorney Morgan. His assignment was to help SSI prosecute its lawsuit by
surreptitiously obtaining Disney documents.


2 During this lawsuit, SSI has been represented by at least 10 law firms. When Sands was
hired, SSI was represented by two firms: Morgan, Wenzel & McNicholas (the firm associated
with Marshall Morgan), and Girardi & Keese. These firms represented SSI from March 1992
until May 1995. Thereafter, SSI was represented by Manatt, Phelps & Phillips, LLP (1995
to 1997), McCaimbridge, Deixler & Marmaro, LLP (1997–2000), Proskauer Rose LLP
(2000), Greenberg Glusker Fields Claman Machtinger & Kinsella LLP (2000 to 2003), Jones
Day (Aug. through Dec. 2003), Hancock, Rothert & Bunshoft, LLP and Cochran, Cherry,
Givens & Smith, P.C. (Dec.2003 through dismissal of SSI's case in 2004), and Howard, Rice,
Nemerovksi, Canady, Falk & Rabkin (May 2004 through present).


Sands' employment lasted at least until 1995, and probably longer. 3  Based on the advice of SSI's
counsel, Bentson admonished Sands to “make sure what you're doing is legal and that you do
it by the book.” Bentson, however, took no steps to ensure that Sands obeyed the admonition.
As Bentson *743  testified at the sanction hearing, “That wasn't my job.... All I did was pay his
bills ... [and] receive[ ] documents.” Bentson would pass the documents delivered by Sands on to
SSI's attorneys. He also reviewed at least some of them. Those he believed might be of interest to
Lasswell he faxed to her in Florida. In his sanction hearing testimony, he did not know how many
documents he faxed to Lasswell: “It could have been two, it could have been five.” Bentson and
Pati Slesinger also reviewed some of the documents together at the offices of SSI's lawyers.


3 In an October 2002 declaration, Sands claimed that he only worked for SSI from 1992–1995.
Similarly, Pati Slesinger testified at her April 2003 deposition that Sands “stopped taking”
Disney documents in 1995. However, as we later discuss, in September 2003, SSI produced
the so-called “June 7, 2002 File”—a file folder labeled “Documents Received from Terry
Sands on 6/7/02.” (Italics added.) The existence of this file, with its label, suggested that
Sands' employment lasted long past 1995. At the February 2004 sanction hearing, Sands
testified that SSI had rehired him around June 2002.


With no supervision by SSI, Sands was free to obtain Disney documents as he saw fit. Although
SSI first employed Sands in 1992 or 1993 to take Disney documents, it **274  did not reveal that
fact until March 2002. In the interim, Disney's knowledge of Sands activities evolved by starts and
spurts, beginning with two anonymous telephone calls received by Disney security in June 1994.


3. The Anonymous June 1994 Calls
Disney security received the first anonymous call on June 1, 1994. According to the report of the
call prepared by a Disney security officer, the caller said that “he worked for a David B. (unknown
last name)” and “worked with a Terry Lee Sands.” The caller explained that “he and Terry knew
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when Disney had their pick-up days for trash and went to their dumpster locations, broke in and
took copies of documents that included contracts and royalties for the animated feature Winnie
The Poo[h].... [T]hey would take paperwork from locations in Northridge, Burbank, Glendale and
trash cans on Flower Street. [¶] ... [T]here was even one incident where they were able to get
[past] the security guard at the Olive Building[,] enter some of the offices and take documents
(i.e., contracts) off the desks.” The caller said that he was giving Disney this information because
he had not been paid for his services.


The second call occurred two weeks later, on June 14, 1994. According to the security report, the
caller reiterated that “he and Terry Lee Sands were hired by David Benson/Brenner to go through
Disney trash and take contracts, papers and other documents relating to a court case going on now
involving licensees, contracts and underpayment of royalties by Disney for ‘Winnie the Pooh’
items.... [T]hey were able to obtain information that would be harmful to Disney if it ever came
out.” The caller said that he was “upset” because “David and Terry” had learned of his first call
and “were after him.”


*744  Disney security investigated the calls, but found no reports that documents were missing.
Further, a “personnel history” on Terry Lee Sands produced no information. Therefore, Disney
security placed the investigation “in abeyance” awaiting further developments.


Disney did not learn the identity of the anonymous caller until November 2002, when it deposed
Richard Dale Holman, Sr. one of Terry Lee Sands' associates. In his deposition testimony, Holman,
Sr. admitted that he had made the calls.


4. SSI's Possession of the Restricted Items List
After Disney security's 1994 inquiry, the next significant development occurred in October 1997.
Then, in a letter to Disney attorneys that served as a prelude to discovery litigation, SSI's counsel
revealed that SSI had “recently found” certain documents in its file, and had “no record as to
the source.” The documents were pages from the “Restricted Items List,” a 278–page document
maintained by Disney's in-house counsel. The document summarized information relating to
Disney's exclusive licenses with third parties.


As created by Disney, the cover page of the Restricted Items List declared the document to be
confidential. Further, the document included a 24–page section labeled “Corporate Participants.”
A footer at the bottom of each page of this section stated: “CONFIDENTIAL—For Internal Use
Only.” The pages disclosed by SSI, however, did not include the cover page or any page bearing
the confidentiality footer.


Characterizing the pages as “privileged internal documents,” Disney demanded their return and
an explanation for SSI's possession of them. In a series of correspondence, SSI's attorneys refused
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to return the documents, denied that SSI had **275  any knowledge about how it came to possess
them, and filed a motion to require Disney to turn over more such documents. SSI asserted, among
other things, that nothing on the documents indicated that they were privileged or confidential, or
that Disney treated them as such.


On October 27, 1997, Disney deposed Shirley Lasswell. 4  In her deposition testimony, Lasswell
testified that she had never heard of Terry Lee Sands. She denied having hired an investigator
“with respect to Winnie the Pooh issues,” and denied having authorized anyone in her family to
do so. Asked if she knew SSI was taking documents from Disney offices and trash, she replied: “I
*745  don't know where you got that from. I don't know anything like that. I don't recall anything
like that.” Confronted with a copy of the Restricted Items List recently produced by SSI, Lasswell
testified that she did not recognize the documents and did not know what they were.


4 Lasswell was unavailable to testify at the sanction hearing. Only her deposition testimony
was introduced at the hearing.


After Lasswell's October 1997 deposition, Lasswell asked Pati Slesinger why she had been
questioned about SSI's use of an investigator to take documents. Slesinger told her that an
investigator had been retained to go through Disney's “garbage.”


Because SSI refused to return the confidential documents from the Restricted Items List, Disney
moved for a protective order in March 1998. SSI's opposition to that request reiterated that it had
no reason to believe the documents were confidential and insisted it did not know how it obtained
them. Before the motion was heard, however, SSI agreed to return “all copies” it had. Accepting
that representation, Disney took its motion for a protective order off calendar.


5. SSI's Possession of the Patterson Memorandum and the Kaplan Note
In November 1999, SSI revealed to Disney that it possessed the so-called “Patterson
Memorandum” and the “Kaplan Note.”


The Patterson Memorandum was written on Disney letterhead by Thomas Patterson, a Disney
accountant, to Carrie Stone, Disney's vice-president of merchandising. The memorandum is
undated. However, Carrie Stone worked for Disney only from October 1995 to May 1998.
Therefore, the memorandum was written sometime during that period, at least four and a half years
after SSI filed suit in February 1991.


In the memorandum, Patterson requested “a full breakdown on all Pooh merchandising for the
years ′85 to ′90, to complete [his] research for Corporate Legal.” He then stated: “There appears
to be faulty accounting at best, on the audits we discussed. There is also a tremendous amount of
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returned goods I can not account for. It appears most records have been stored on disk and removed
from the AS–400 system.”


The “Kaplan Note” is handwritten, dated October 8, on Disney letterhead. Its designation comes
from the notation that a copy was sent to Larry Kaplan, a Disney attorney. The note reads: “I think
it would be advantageous on our part if we moved all the Slesinger files to our Southern location
K–3.”


*746  When produced by SSI, neither the Patterson Memorandum nor the Kaplan Note bore a
Bates stamp that would indicate that Disney had produced it in discovery. Moreover, as Disney
later learned, **276  SSI had redacted fax transmission headers showing that the Kaplan Note had
been sent from Slesinger's office to SSI's counsel—a fax transmission consistent with Bentson's
practice of receiving documents from Sands, and faxing them to SSI's attorneys.


Over the next six months, Disney repeatedly sought an explanation for SSI's possession of the two
documents. SSI insisted it did not know how or why it came to have them.


In January 2000, SSI served discovery responses, verified by Lasswell, stating that both the
Patterson Memorandum and the Kaplan Note had been “produced by Disney” in discovery and
that SSI had no other Disney documents that lacked a Bates stamp. By that time, Pati Slesinger
had told Lasswell that SSI used an investigator to search Disney's “garbage.” Also, of course,
Pati Slesinger and David Bentson were well aware of Sands' activities. But Lasswell's verified
discovery response on behalf of SSI made no mention of Sands as the source of the documents.


Not satisfied with SSI's explanation, Disney demanded clarification: “Put bluntly, someone
associated with SSI received these [two] documents and thus knows the ‘means by which’ SSI
came into possession of them.” SSI's response, again verified by Shirley Lasswell, was: “SSI
believes [each] document was produced by Disney. [Each] document appears to be written by
Disney personnel. SSI does not recall further specific details responsive to this request.”


6. SSI's Disclosure of Sands' Employment
Not until the March 12, 2002 deposition of Pati Slesinger did SSI acknowledge that it had employed
Terry Lee Sands to take Disney documents. In that deposition, Slesinger testified that a prior SSI
attorney, Marshall Morgan, had hired a detective agency, Nick Harris Detectives. Slesinger had met
with one of the detectives, Terry Lee Sands, whom SSI employed “[j]ust to obtain information,”
including documents.


On June 10, 2002, Disney served Sands with a notice of deposition and a request that he produce
copies of all documents found in his investigation for SSI. However, when Sands appeared for the
deposition in September 2002, he produced no documents. He testified that when served with the
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subpoena on June 10, he “didn't have any documents.” Later evidence revealed that SSI's then-
attorneys (Greenberg Glusker; see fn. 2, ante ) were in possession of the so-called “June 7, 2002
File,” consisting of 560 pages contained in a *747  folder labeled “Documents Received from
Terry Sands on 6/7/02,” a date three days before Sands was served.


During his deposition, Sands admitted that he had taken Disney documents, but testified that he
had done so only from publicly accessible dumpsters. He also testified that he kept no records of
the documents he had given to SSI.


After Sands' deposition, Disney immediately wrote SSI, demanding “copies of all of the documents
and other materials taken from Disney's trash receptacles or other locations or surreptitiously
received from any person.” Through counsel, SSI responded that “the discarded papers” Sands
had found “were never used in the litigation in any way.... [T]hey have had no impact on the
proceedings at all.”


7. SSI's Production of More Than 6,000 Pages of Disney Documents
In October 2002, pursuant to subpoenas issued by Disney, SSI began producing what turned
out to be more than 6,000 pages of Disney documents taken by **277  Sands. The documents
were produced from files maintained by Pati Slesinger, Shirley Lasswell and SSI's counsel. The
documents were accompanied by a multi-page redaction log showing that SSI had redacted
handwritten comments as being privileged on the grounds of attorney-client and work product
privilege. As to those with a designated author, 48 of the redacted comments were written by Pati
Slesinger and 14 by David Bentson. Also, SSI represented that it had discarded many of the Disney
documents that Sands had taken, and that it had no record about which documents it discarded
and when.


Among the documents SSI did produce were the following.


i. Two Versions of the Restricted Items List
We have already mentioned the Restricted Items List—the 278–page document maintained by
Disney's in-house counsel summarizing information relating to Disney's exclusive licenses with
third parties. In October 1997, when SSI first revealed to Disney that it possessed pages of the
document, SSI represented that nothing on the pages it possessed suggested they were confidential.


In 2002, however, SSI produced to Disney two copies of the Restricted Items List. The first copy
came from the files of SSI's attorneys. It contained the cover page as created by Disney with
the declaration of confidentiality. It also contained the 24–page “Corporate Participants” section
with the footer on *748  each page declaring: “CONFIDENTIAL—For Internal Use Only.” The
second copy came from files maintained by Pati Slesinger. The cover page in this copy lacked
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the confidentiality declaration that appeared on the Disney original. This copy also lacked the 24–
page confidential Corporate Participants section.


ii. Two Versions of the Interrogatory Tables
The Interrogatory Tables are a series of documents prepared by Disney Consumer Products relating
to Winnie the Pooh products for the period 1990–1993. As created by Disney, each page of the
tables had a footer reading: “Attorney Work Product. [¶] Privileged and confidential. Created at
the request of Counsel.” No copy of the tables originating from Disney lacked this footer.


SSI produced two sets of the Interrogatory Tables. One set, from counsel's files, contained the
confidentiality footer. The other set, from Pati Slesinger's files, did not.


iii. The Fuller Memorandum
The “Fuller Memorandum” was written by Kathy Fuller, a legal assistant for Disney, on Office
of Counsel stationary and dated July 21, 1993. It was directed to Edward Nowak, Disney's senior
in-house litigation attorney handling SSI's lawsuit. Fuller wrote the memorandum to help prepare
Disney's defense in the case. The subject line reads: “Slesinger v. Disney.” The following legend
appears immediately above the text of the memorandum: “PRIVILEGED AND CONFIDENTIAL.”
In the memorandum, Fuller refers to Attorney Nowak's inquiry “regarding how ‘merchandise’
sales differ from videocassette sales.” The memorandum analyzes the definition of “merchandise”
and discusses one of the key issues in the lawsuit: whether Disney was contractually obligated
to pay SSI royalties on the sale of Winnie the Pooh videocassettes. 5  Also, **278  the Fuller
Memorandum is one of the documents from which SSI redacted notations made by Pati Slesinger.


5 Fuller wrote in part that she had been informed that “there really isn't a company-
wide definition of the word” merchandise, but “it is the [consensus] in the industry that
‘merchandise’ includes non-film product.... [O]ur contract with Slesinger, Inc. specifically
excludes film product.” Fuller also wrote that “payment of third party obligations is ...
handled very differently with videocassette sales than with merchandise sales. [¶] ... [W]hen
we sell videocassettes, we pay residuals to interested third parties such as the screen writers,
actors, producers and directors. The residual amounts are dictated by the interested parties'
contracts with the various entertainment guilds.... In contrast, we pay royalties to interested
third parties in connection with the sale of merchandise. The royalties paid are dictated by
individual contracts between us and the interested party.”


*749  iv. The Suit Overview Document
The “Suit Overview Document” is an eight-page document prepared by Disney's Strategic
Planning Department in consultation with its attorneys. The document, though apparently a
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preliminary draft, distilled the central issues of the lawsuit and assigned a risk analysis to potential
outcomes. 6


6 For instance, the document declared that “[t]he outcome of the suit rests on the resolution
of two central issues[:]—Whether or not Disney has interpreted the contract correctly with
respect to Home Video [; and]—Whether or not Disney has lived up to its contractual
obligation, particularly with respect to the accounting of Consumer Products revenue.” The
document contained a flow chart of potential outcomes. One section of the chart began
with the premise, “Slesinger has no Home Video Rights,” for which the chart recorded
a “75%” possibility. The additional possible outcomes from this premise were: “Disney
Acted Correctly (75%),” and “Disney Acted Incorrectly (25%).” From the latter flowed
two additional possibilities: “Keep Contract (60%),” “Void Contract (40%).” From “Void
Contract” there were yet two more possibilities: “Keep Filmed Ent. (HV, TV),” for which
no percentage was listed, and “Lose Filmed Ent. (HV, TV),” for which “(0%)” was entered.
The second section of the flow chart derived from the premise, “Slesinger has Home
Video rights,” for which the chart listed a “25%” possibility. From this premise flowed two
additional possibilities: “Keep Contract (60%),” and “Void Contract (40%).” From the latter
were two more possibilities: “Keep Filmed Ent. (HV [Home Video], TV),” and “Lose Filmed
Ent. (HV, TV),” for neither of which a percentage was entered.


All draft copies of the document found in Disney's files had a cover page declaring, “Privileged
& Confidential—Attorney Work Product.” However, the copy produced by SSI lacked that cover
page.


v. The June 7, 2002 File
We have already mentioned the June 7, 2002 File—the file folder that was labeled “Documents
Received From Terry Sands on 6/7/02,” and that contained 560 pages of Disney documents,
including an internal Disney News Summary dated June 5, 2002. In September 2003, SSI's then-
counsel (Jones Day) produced the file, which it had received from SSI's immediately preceding
counsel (Greenberg Glusker). The file also contained, among other things, a July 1981 Audit
Report addressed and delivered to Vincent Jefferds (the Disney senior vice-president who had
negotiated the 1983 contract with SSI) and two complete files belonging to Disney executive
Wendall Mohler. Mohler's files, which included memoranda written on “Office of Counsel”
letterhead, were in pristine condition.


At the sanction hearing, SSI could provide no explanation for its counsel's possession of the
contents of the file. Slesinger disclaimed any knowledge of *750  the file. Sands did not recognize
it. A representative of Greenberg Glusker did not know how the firm came to possess it. 7
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7 At or about the same time that Jones Day produced the June 7, 2002 file folder, SSI proffered
declarations from Pati Slesinger and Sands. Both averred that they did “not know why
[any Disney] documents ... were located” in the folder. Further, both claimed they had not
delivered the documents to Greenberg Glusker or instructed anyone else to do so.
In February 2004, James Hornstein, the Greenberg Glusker attorney in whose file drawer
the folder was found, was deposed. He was unable to explain his possession of the file.
According to him, no one in the firm recalled Sands making a June 2002 delivery of the
documents contained in the file.
At the sanction hearing, Sands testified that he did not remember delivering any documents
to Greenberg Glusker in June 2002. When asked if he knew “why the file is labeled as having
been containing documents” received from him, he replied: “I have no idea.”


**279  8. SSI's Motion Seeking Permission to Use the Patterson Memorandum
In the midst of disgorging Disney documents, SSI filed, in October 2002, a “Motion Re Discarded
Document.” In the motion, SSI requested judicial approval to use the Patterson Memorandum at
trial. Although SSI had earlier characterized the “discarded” Disney documents obtained by Sands
as having “no impact on the proceedings at all,” SSI now characterized the Patterson Memorandum
as “highly relevant” to its claim that Disney had defrauded SSI in accounting for Winnie the Pooh
revenues. Further, although SSI had first represented that it did not know how it obtained the
document, and had later represented (through Shirley Lasswell's verified discovery responses) that
Disney had produced it during discovery, SSI now presented a different explanation: the document
“was found in a Disney trash bin between 1992 and 1995.”


SSI's motion was supported by declarations from Sands and David Bentson. In his declaration,
Sands stated that at some point between “approximately” 1992 and 1995, he found the Patterson
Memorandum in a publicly accessible dumpster at a Burbank Disney office, and delivered it to
Bentson. In his declaration, Bentson explained that he recognized the Patterson Memorandum “as
one of the papers Mr. Sands brought to me from the [Disney] trash” in the early to mid–1990's.


SSI's motion sought a ruling that by allegedly placing the memorandum in the trash, Disney had
abandoned it and therefore waived the attorney-client privilege. SSI's motion was pending when,
in February 2003, Disney moved for a terminating sanction based on SSI's “pervasive misconduct
and illegal activities.”


*751  9. The Scope of Sands' Searches
At the sanction hearing SSI did not dispute that it employed Sands to take Disney documents. It
contended, however, that Sands took documents from trash dumpsters at only one location—the
Buena Vista Plaza Building at 2411 West Olive in Burbank. It also contended that the dumpsters
were accessible to the public, and that Sands violated no law.
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In addition to the Buena Vista Plaza Building, Disney conducts business at three other locations in
Burbank and two in Glendale. 8  From 1990 to 1997, Disney contracted with Golden State Fibres
(Golden State) to collect and destroy confidential Disney documents from its four Burbank **280
facilities. Golden State's document destruction facility is located in Canoga Park; it is secure,
surrounded by fences and walls. Golden State handled its responsibilities as follows. Golden State
supplied the main Studio lot with locking, three-cubic yard metal bins in which documents slated
for destruction were placed. The bins were placed inside of the gated and guarded perimeter of
the Studio lot, an area not open or accessible to the public. Once a week, Golden State employees
came to the lot, locked the bins, loaded the bins onto a flatbed truck, secured the bins with rope,
and transported them to Canoga Park. At the three other Burbank Disney locations (including
the Buena Vista Plaza), Golden State provided floor bins, which were placed inside the Disney
offices in areas not available or accessible to the public. Golden State employees collected the
documents from the containers, placed them in plastic carts, and loaded the carts into locked trucks
for transport to Canoga Park. Generally, Golden State destroyed documents the day of receipt. If
not, the locked bins taken from the main Studio lot were locked inside of Golden State's plant and
the carts containing the documents from the other Disney facilities remained in the trucks (secured
by padlocks) parked inside of the Golden State facility.


8 The other three Burbank locations are the main Disney Studio lot at 500 South Buena Vista;
the Disney Channel building at 3800 West Alameda; and the Tower building at 3900 West
Alameda. In Glendale, Disney does business at Walt Disney Imagineering, located at 1401
Flower Street, and at the Disney Store, located at 101 North Brand Boulevard.


Sands began his activities by obtaining an internal Disney directory to help locate the offices of
various individuals. In testimony specifically disbelieved by the trial court, Sands claimed to have
consulted the police, who told him that “there was no law prohibiting [his] going into a dumpster
located next to a public alleyway.” He also claimed, again in testimony specifically disbelieved
by the trial court, to have ultimately obtained documents only from publicly accessible dumpsters
at the Buena Vista Plaza Building, and never to have obtained documents from the Golden State
facility in Canoga Park.


*752  At some point in 1994 or 1995, Pati Slesinger and David Bentson visited the Buena Vista
Plaza site by stopping their car nearby and looking at it. They wanted to confirm that it was,
according to Slesinger's testimony at the sanction hearing, “open and public, and I guess ... legal,
too.” Slesinger found the site to be “on a publicly accessible road,” and hence she determined that
Sands' seizure of documents from the site “seemed, yes,” legal.


Despite Sands' testimony that he searched only publicly accessible dumpsters at the Buena Vista
Plaza Building in Burbank, there was considerable evidence (credited by the trial court) that his
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searches were much broader, and included Golden State's secure facility in Canoga Park. Earlier
statements by Sands himself contradicted the notion that he limited his searches to one location,
and suggested two or more locations. 9  Moreover, although Sands denied taking documents from
Golden State, he testified that he knew Golden State destroyed Disney's documents, and that he
followed Golden State's trucks from at least one Disney building to that location. 10


9 In a September 2002 deposition, Sands was asked how he chose which documents to take
from a dumpster. He responded: “It depended on how much time, you know, I had at any
given location,” a response implying that more than one location was involved. (Italics
added.) At another point in the deposition, Sands explained that he had searched through
dumpsters at two locations, one in Canoga Park (the city in which Golden State was located)
and the other in the 100 or 200 block of Brand Boulevard in Glendale (the Disney Store is
located at 101 North Brand Boulevard). Further, in a declaration executed in October 2002,
Sands admitted “visit [ing] dumpsters at two other locations” although he claimed he had
found no documents there related to Winnie the Pooh.


10 This admission was consistent with a declaration from Golden State's owner and president
that was submitted at the sanction hearing. According to that declaration, in the mid–1990s
one of Golden State's drivers reported that an unidentified man, who consistently followed
him on his route from Disney to the Canoga Park facility, once offered him money for a bin
of paper collected from Disney.


**281  In the first of his two anonymous telephone calls to Disney security in 1994, Richard
Holman Sr. reported that he and Sands took documents from “locations in Northridge, Burbank,
Glendale and trash cans on Flower Street” and on one occasion “were able to get [past] the security
guard at the Olive Building[,] enter some of the offices and take documents (i.e., contracts) off
the desks.” 11  Holman, Sr.'s son, Richard Dale Holman, Jr., provided a *753  declaration from
which it could be inferred that Sands took documents from Golden State and another facility. In the
declaration, Holman, Jr. stated that he “went on a few trash searches” with Sands. Born in August
1980, Holman, Jr. would have been 12 to 15 years old in the period 1992 to 1995. According
to Holman, Jr., “[t]wo searches occurred at the ‘waste management’ facility in the San Fernando
Valley. A third search occurred farther west in the San Fernando Valley. Likely Reseda or Canoga
Park. At this location, Terry and I went onto the property through a hole in the fence at the back
of the property. Terry said I went along as an alibi in case a security guard came. During all three
searches, I held a duffel bag while it was [filled] with legal documents. During all three searches,
we removed approximately 7 or 8 inches tall of documents.” 12


11 Holman, Sr. was unavailable to testify at the sanction hearing, but his videotaped deposition
from November 2002 was introduced. In that testimony, he admitted that he had made the
two anonymous calls, but he contradicted the claim made in the first call that he and Sands
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searched multiple locations. He testified that with the exception of having searched one
dumpster with Sands, his accusations in the two anonymous calls were false. He said that
he had made the calls because he had argued with Sands, but he could not recall the reason
for the argument.
In a credibility finding unchallenged by SSI on appeal, the trial court found that Holman,
Sr.'s description of his and Sands' activities in the first anonymous call was truthful, and that
Holman, Sr.'s later recantation was not. Moreover, during his deposition, Holman, Sr. was
unable to recognize photographs of the Buena Vista Plaza facility—the sole Disney facility
from which Sands claimed to have obtained documents. Further, Holman, Sr. drew a diagram
of the Burbank location which, according to his testimony, he and Sands had searched. As the
trial court noted in its findings, the diagram did not resemble Buena Vista Plaza; instead, it
resembled other Disney locations in Burbank. Further, Holman, Sr. testified at the deposition
that he drove with Sands to a location in Canoga Park (the city in which Golden State was
located), and waited in the car while Sands checked to see if the facility was accessible.


12 At the time of the sanction hearing, Holman, Jr. was unavailable to testify because he was
in prison. SSI made multiple objections to Disney's use of Holman, Jr.'s declaration, all of
which the trial court overruled. SSI has not renewed any of those objections on this appeal.
We therefore deem them abandoned. (Tiernan v. Trustees of Cal. State University & Colleges
(1982) 33 Cal.3d 211, 216, fn. 4, 188 Cal.Rptr. 115, 655 P.2d 317.)


Golden State's Canoga Park facility was secure, surrounded by fences and walls. Thus, Holman,
Jr.'s claim to have entered a Canoga Park or Reseda facility with Sands through a hole in the fence,
and to have held a duffel bag while Sands filled it with documents, suggested that Sands illegally
entered Golden State's facility, and stole, from either locked trucks or the locked plant, Disney
documents that were intended for destruction. 13


13 In his sanction hearing testimony, Sands conceded that Holman, Jr. sometimes accompanied
him on searches in the western San Fernando Valley. According to Sands, on some occasions,
Holman, Jr. would wait in the car and flash the lights and sound the horn if anyone
approached. But Sands testified that the “work [he did with Holman, Jr.] had nothing to do
with Disney and did not involve ... the Golden State Fibers facility in Canoga [sic ].”


**282  Finally, the nature of some of the documents Sands passed on to SSI suggested that he
could not have obtained them from the Buena Vista Plaza building. Neither the author of the
Patterson Memorandum (Thomas Patterson), nor its intended recipient (Carrie Stone), ever worked
at Buena Vista Plaza. The Restricted Items List was kept by Disney's in-house counsel, whose
office was in The Tower Building located on West Alameda in Burbank. Kathy Fuller, author of
the Fuller Memorandum, and the intended recipient (Disney attorney Edward Nowak) worked
at the Team Disney Building, located on the Disney studio lot at 500 South Buena Vista. *754
Similarly, Disney's Strategic Planning Department, which prepared the Suit Overview Document,
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was located in the Team Disney Building. Finally, the June 7, 2002 File contained an Audit Report
sent to Vincent Jefferds (the Disney senior vice-president who negotiated the 1983 contract with
SSI), and two complete files in pristine form belonging to another Disney executive, Wendall
Mohler. Neither Jefferds nor Mohler ever worked at Buena Vista Plaza.


No evidence suggested how these various documents could have ended up in the trash at the Buena
Vista Plaza Building. There was, however, evidence suggesting how the documents, nonetheless,
ended up in SSI's possession. Either Sands entered one or more of Disney's Burbank facilities and
took the documents from the bins provided by Golden State for disposal of confidential documents
or Sands trespassed onto Golden State's facility in Canoga Park and took the documents before
Golden State had a chance to destroy them.


10. SSI's Alteration of Disney Documents
Disney presented circumstantial evidence that Pati Slesinger or someone else on SSI's behalf
altered copies of the Restricted Items List and the Interrogatory Tables after receiving them from
Sands to delete any reference to their confidentiality.


At the sanction hearing, Erich Speckin, a forensic document specialist, testified that he had
examined the two copies of the Restricted Items List and of the Interrogatory Tables produced
by SSI in 2002. As we have already noted, the copy of Restricted Items List from the files of
SSI's attorneys contained the cover page with the declaration of confidentiality as created by
Disney, and the 24–page Corporate Participants section with the footer on each page declaring:
“CONFIDENTIAL—For Internal Use Only.” The copy from Pati Slesinger's files, however,
contained a cover page that lacked the confidentiality declaration. Also, Slesinger's copy did not
contain the 24–page confidential Corporate Participants section.


Similarly, the copy of the Interrogatory Tables from the files of SSI's attorneys contained the
footer created by Disney on each page declaring: “Attorney Work Product. [¶] Privileged and
confidential. Created at the request of Counsel.” But the copy from Slesinger's files lacked the
footer.


According to Speckin, Slesinger's copies of the documents were made from the sets possessed by
SSI's counsel. In other words, Slesinger or someone else had: (1) **283  altered the cover page of
the Restricted Items List to delete its confidentiality declaration in Slesinger's copy; (2) omitted the
*755  24–page confidential Corporate Participants section from Slesinger's copy; and (3) altered
each page of the Interrogatory Tables to delete its confidentiality footer in Slesinger's copy.


Pati Slesinger denied having altered the documents or having directed anyone else to do so.







Stephen Slesinger, Inc. v. Walt Disney Co., 155 Cal.App.4th 736 (2007)
66 Cal.Rptr.3d 268, 07 Cal. Daily Op. Serv. 11,610


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 21


11. The FAX Legends
Copies of several documents produced by SSI contained FAX legends tracing them to Slesinger
and Lasswell's offices, as well as the offices of SSI's counsel. Among these documents was a copy
of the Fuller Memorandum, which contained a FAX header indicating that in September 1993 it
was sent to SSI's attorneys from Slesinger's office.


Similarly, a copy of a page from the Interrogatory Tables contained a legend showing the FAX
numbers of Pati Slesinger's office in Beverly Hills and Shirley Lasswell's office in Florida. The
legend indicated that in September 1993, the page was faxed from Slesinger's office to Lasswell's
office. The page contained the footer stating the page to be confidential. A copy of the Kaplan
Note produced by SSI also bore two Fax legends, one indicating it had been sent from Slesinger's
office and another indicating receipt by SSI's counsel.


12. The Trial Court's Ruling on Disney's Sanction Motion
SSI's opposition to Disney's sanction motion raised three primary arguments: first, that Sands had
taken documents only from publicly accessible dumpsters at the Buena Vista Plaza; second, that
Disney had created both confidential and non-confidential sets of the Restricted Items List and
Interrogatory Tables, and SSI had not altered the copies in its possession; and third, that none of
the documents taken by Sands was useful to SSI.


The trial court issued a comprehensive statement of decision. The court found that Sands had taken
documents from multiple Disney locales and the Golden State facility (committing civil trespass
in the process), and that SSI had either explicitly or implicitly authorized his activities. Expressly
finding Pati Slesinger not credible, the court found that she (or someone else on SSI's behalf) had
altered documents to make it appear they were not confidential. With respect to Shirley Lasswell,
the court noted that although in her 1997 deposition testimony she denied knowing of Sands'
activity, there were FAX transmission headers to and from Lasswell's Florida office on some of
the confidential Disney documents taken by Sands. The court found that Sands' and SSI's failure
to keep records of the documents obtained by Sands and of *756  those discarded by SSI was not
“accidental,” because SSI did not want the scope of Sands' activities disclosed. Further, the court
reasoned that SSI could give no satisfactory assurance that it had produced all the illicitly obtained
documents it possessed, leading the court to conclude that SSI likely possessed additional such
documents.


Concerning the Disney documents SSI did produce, the court found them to “reveal, among
other things, privileged information useful to ... SSI.” The court considered, but rejected, lesser
sanctions, including an order that SSI return all Disney documents, and an order for monetary
sanctions. The court reasoned that “SSI's principals who read Disney's writings possess in their
minds information which no Court order or sanction can purge. The Court does not believe SSI
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will comply fully with any future remedial **284  order if SSI concludes, as it apparently has in
the past, that compliance with a court order does not serve its private tactical objectives.” The court
concluded: “[SSI] has tampered with the administration of justice and threatened the integrity of
the judicial process. SSI's misconduct is so egregious that no remedy short of terminating sanctions
can effectively remove the threat and adequately protect both the institution of justice and [Disney]
from further SSI abuse. Exercising its inherent powers to preserve and protect the integrity of the
judicial process, the Court dismisses SSI's action with prejudice as a terminating sanction.” 14


14 A secondary issue raised by Disney's sanctions motion was whether SSI had withheld
information in violation of court-ordered discovery. The trial court found that SSI's repeated
failures to comply with discovery “appear[ ] more than inadvertent.” The court also found
that “[i]f SSI's failure to timely produce, and active withholding of, relevant SSI information
and documents were the only issues here, a remedy short of terminating sanctions might
be appropriate. But SSI's other misconduct ... compels the Court to consider and ultimately
order terminating sanctions.”


13. SSI's Motion for a New Trial
SSI moved for a new trial, limited to the issue of the appropriate remedy for SSI's misconduct.
For the first time, SSI proposed an alternative to a terminating sanction, consisting of a change
in trial counsel, employment of “Document Review Counsel” to isolate tainted documents from
new trial counsel, and a series of prophylactic court orders. 15  The proposal was *757  supported
by declarations from SSI's attorneys who had reviewed the Disney documents taken by Sands.
Each concluded that the documents “would add nothing to [SSI's] case.” Further, SSI argued that
its proposal did “not rely on promises or assurances by [SSI] or by its principals.” SSI presented
no declarations from Slesinger, Lasswell, or Bentson concerning their use or retention of stolen
documents.


15 Under the proposal, SSI's then-current counsel (the Hancock, Rothert and Cochran, Cherry
firms) would withdraw as trial counsel because they had reviewed the illicitly obtained
documents. SSI would retain new trial counsel.
Rothman, Hancock and the firm of Novian & Novian would function as Document Review
Counsel (DRC). DRC would inoculate new trial counsel against the improperly obtained
documents by: (1) reviewing all files in possession of trial counsel and removing all
documents that were not Bates-stamped or exhibits; (2) removing from the files any
document that could not be attributed to a source other than SSI's improper acquisition
of Disney material; (3) reviewing memoranda, summaries and correspondence (including
privileged matter) being provided to new trial counsel to ensure that any quotations from,
or summaries of, the “Isolated Documents” were redacted; and (4) filing a declaration with
the court describing all of its actions.
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Next, the court would order: (1) that SSI, its agents, and all prior counsel “not ... disclose
copies of any ... document, or any information taken therefrom, which information is not
lawfully obtainable from another [proper] source;” (2) that new trial counsel “not knowingly
review or make any use of any [illicitly obtained] document or information taken therefrom;”
and (3) that “[s]hould new counsel discover any [wrongfully acquired] document in the files
provided to it, such document shall promptly be delivered ... to the DRC which shall give the
documents the same treatment as the other Isolated Documents.” Finally, new trial counsel
would be required to sign a document acknowledging its agreement to be bound by this
entire procedure.


The trial court denied SSI's motion for a new trial. It explained that SSI's proposed remedy could
not purge the illicitly obtained information from the minds of SSI's principals, and could not ensure
that they would not use the information in shaping SSI's litigation strategy.


**285  DISCUSSION


A. Inherent Power to Dismiss


SSI's presents a multi-faceted challenge to the trial court's reliance on its inherent power to dismiss
SSI's lawsuit. According to SSI, California trial courts have no inherent power to dismiss a case as
a sanction for misconduct. Relying primarily on Lyons v. Wickhorst (1986) 42 Cal.3d 911, 915, 231
Cal.Rptr. 738, 727 P.2d 1019 (Lyons ), and Bauguess v. Paine (1978) 22 Cal.3d 626, 634–639, 150
Cal.Rptr. 461, 586 P.2d 942 (Bauguess ), SSI asserts that a trial court's inherent power to terminate
litigation is confined to cases in which the plaintiff has unreasonably delayed in prosecuting the
action, or in which the plaintiff's claim is a sham or fictitious. Further, SSI argues that the existence
of an inherent power to dismiss is inconsistent with the state constitutional right to a jury trial.
Finally, SSI suggests that even if the inherent power to terminate an action for misconduct exists,
the power can be exercised only when the party to be sanctioned has violated a court order.


None of SSI's contentions is well-taken. SSI misconstrues Lyons and Bauguess, and misconceives
the nature and scope of inherent judicial power.


*758  The doctrine of inherent judicial power—that is, the existence of power vested in courts
by their creation, and independent of legislative grant—developed early in English common
law “along two paths, namely, ... punishment for contempt of court and of its process, and ...
regulating the practice of the court and preventing the abuse of its process.” (Jacob, 23 Current
Legal Problems 23, 25 (1970).) American courts embraced the doctrine as part of their common-
law heritage. As early expressed by the United States Supreme Court, courts possess powers that
“necessarily result ... from the nature of their institution,” powers that “cannot be dispensed with ...,
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because they are necessary to the exercise of all others.” (U.S. v. Hudson (1812) 11 U.S. (7 Cranch)
32, 34, 3 L.Ed. 259; see Meador, Inherent Judicial Authority in the Conduct of Civil Litigation,
73 Texas Law Review 1805, 1806, 1815–1816 (1995) (Meador).)


[1]  From their creation by article VI, section 1 of the California Constitution, California courts
received broad inherent power “not confined by or dependent on statute.” (Walker v. Superior
Court (1991) 53 Cal.3d 257, 267, 279 Cal.Rptr. 576, 807 P.2d 418; see also Civil Code section
22.2; 16  Ferguson v. Keays (1971) 4 Cal.3d 649, 654–655, 94 Cal.Rptr. 398, 484 P.2d 70 (Ferguson
) [California courts possess inherent powers enjoyed by English common law courts, except
for those precluded by Civ.Code, § 22.2].) This inherent power includes “fundamental inherent
equity, supervisory, and administrative powers, as well as inherent power to control litigation.”
(Rutherford v. Owens–Illinois, Inc. (1997) 16 Cal.4th 953, 967, 67 Cal.Rptr.2d 16, 941 P.2d 1203.)
Although it has been held that California courts have inherent authority to impose evidentiary
sanctions as a remedy for litigation misconduct (See Peat, Marwick, Mitchell & Co. v. Superior
Court (1988) 200 Cal.App.3d 272, 286–291, 245 Cal.Rptr. 873 (Peat )), no California decision has
held that a court may, when faced with pervasive litigation abuse, use its inherent judicial power
to dismiss the action. We have no doubt, however, that California courts possess such power.


16 Civil Code section 22.2 provides: “The common law of England, so far as it is not repugnant
to or inconsistent with the Constitution of the United States, or the Constitution or laws of
this State, is the rule of decision in all the courts of this State.”


**286  [2]  [3]  Past California decisions have affirmed dismissals as an exercise of inherent
power in two situations. First, because delay in prosecution interferes with the orderly process of
litigation and may make a fair trial unlikely, California courts have inherent power to dismiss civil
cases for unreasonable, inexcusable delay in prosecution. (People v. Jefferds (1899) 126 Cal. 296,
300–301, 58 P. 704; Karras v. Western Title Ins. Co. (1969) 270 Cal.App.2d 753, 757, 76 Cal.Rptr.
141.) Second, because courts should hear only actual disputes, and should prevent harassment
of defendants, California courts *759  possess the inherent authority to dismiss cases that are
fraudulent or “vexatious.” (Estate of King (1953) 121 Cal.App.2d 765, 774–775, 264 P.2d 586;
Cunha v. Anglo California Nat. Bank (1939) 34 Cal.App.2d 383, 388–389, 93 P.2d 572.)


In Lyons, supra, 42 Cal.3d 911, 231 Cal.Rptr. 738, 727 P.2d 1019, the Supreme Court observed
that “in the past” the inherent power to terminate litigation has “been confined to [these] two
types of situations.” (Id. at p. 915, 231 Cal.Rptr. 738, 727 P.2d 1019.) But this observation—
made as dicta—is not an exhaustive listing of the circumstances in which dismissal as an exercise
of inherent power is authorized. To the contrary, Lyons implicitly acknowledged that a court
has inherent power to dismiss an action for misconduct that violates established procedures or a
court order. Lyons held simply that the misconduct involved in that case—the plaintiff's refusal to
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participate in mandatory judicial arbitration—was not an adequate ground to exercise that power.
A close examination of Lyons demonstrates the point.


In Lyons, the trial court ordered the parties to participate in mandatory judicial arbitration pursuant
to the then-current version of Code of Civil Procedure section 1141.11. (Id. at p. 914, 231 Cal.Rptr.
738, 727 P.2d 1019.) The plaintiff refused, resulting in a defense award. The plaintiff requested
a trial de novo, but on defense motion, the trial court dismissed the action as a sanction for the
plaintiff's refusal to participate in the judicial arbitration. (Id. at p. 914, 231 Cal.Rptr. 738, 727
P.2d 1019.) On appeal (as here relevant), the majority opinion analyzed the dismissal in part as
an exercise of inherent judicial power. Besides noting that past exercise of the inherent power to
dismiss had been confined to cases involving failure to prosecute and fictitious or sham claims,
the majority looked also to lower federal court decisions construing the power to dismiss under
Rule 41(b) of the Federal Rules of Civil Procedure (28 U.S.C.) for a violation of the Federal Rules
of Civil Procedure or failure to comply with a court order. The majority recognized that federal
courts have inherent power to “dismiss an action sua sponte for the same reasons.” (Id. at p. 916,
231 Cal.Rptr. 738, 727 P.2d 1019.)


The Lyons majority summarized federal case law as follows: “As demonstrated by the federal cases
construing rule 41(b), there are two important inquiries to be made by trial courts when determining
whether a plaintiff's actions warrant a dismissal with prejudice. First, the court must discern
whether the plaintiff's pattern of conduct was so ‘severe [and] deliberate’ as to constitute extreme
circumstances. [Citation.] Second, the court must look to see whether alternatives less severe than
dismissal are available. The ‘ “sound exercise of discretion requires the judge to consider and use
lesser sanctions' ” unless the court's authority cannot possibly be otherwise vindicated. [Citation.]”
(Id. at p. 917, 231 Cal.Rptr. 738, 727 P.2d 1019.)


**287  The majority used this analysis to “examine the circumstances under which [the plaintiff's]
motion for a trial de novo was dismissed.” *760  (Lyons, supra, 42 Cal.3d at p. 917, 231 Cal.Rptr.
738, 727 P.2d 1019.) The majority held that dismissal as a sanction for refusing to participate in
mandatory judicial arbitration was “too drastic a remedy in light of the fact that arbitration was
not intended to supplant traditional trial proceedings, but to expedite the resolution of small civil
claims.” (Id. at p. 919, 231 Cal.Rptr. 738, 727 P.2d 1019.)


A three-justice minority agreed with the majority's conclusion “that dismissal here was too drastic
a penalty for appellant's refusal to present evidence at the arbitration proceedings.” (Id. at p. 926,
231 Cal.Rptr. 738, 727 P.2d 1019 (Reynoso, J., conc.).) But the minority would have left “open
the question whether, in a particularly egregious case, a trial court would have inherent power to
dismiss the action.” (Id. at p. 927, 231 Cal.Rptr. 738, 727 P.2d 1019.) 17
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17 In a separate opinion concurring in her own majority opinion, Chief Justice Bird observed
that “[i]n order to secure a majority” she had omitted “any discussion of the implications
of the trial court's actions on the constitutional jury trial guarantee.” (Id. at pp. 919–920,
231 Cal.Rptr. 738, 727 P.2d 1019 (Bird, C.J., conc.).) Expressing the views of herself
alone, she would have held “that the use of involuntary dismissals as a sanction to ensure
full participation in judicially mandated arbitration proceedings creates an unconstitutional
burden on a litigant's right to a jury trial.” (Id. at p. 926, 231 Cal.Rptr. 738, 727 P.2d 1019.) In
a separate concurring opinion, Justice Grodin expressed the view that “the Legislature may
constitutionally authorize a trial court to dismiss an action if a plaintiff intentionally refuses
to participate in a legislatively established, mandatory judicial arbitration process.” (Id. at p.
927, 231 Cal.Rptr. 738, 727 P.2d 1019 (Grodin, J., conc.).) He joined in the majority only
“because ... the Legislature has to date declined to authorize ... the dismissal of the plaintiff's
action as a sanction for such conduct.” (Ibid.)


Nothing in the Lyons majority precludes the use of inherent power to terminate litigation as a
remedy for litigation misconduct other than refusal to participate in mandatory judicial arbitration.
To the contrary, the Lyons majority acknowledges the existence of inherent power to dismiss an
action for misconduct violating established procedures or a court order, but limits its exercise to
“extreme circumstances” of deliberate misconduct when no lesser sanction would be effective to
cure the harm. (See 6 Witkin, Cal. Procedure (4th ed. 1997) Proceedings Without Trial, § 252, pp.
670–671 [citing Lyons, supra, 42 Cal.3d at p. 917, 231 Cal.Rptr. 738, 727 P.2d 1019, and observing
that the trial court's inherent power to dismiss is limited to “extreme circumstances” where “the
court's authority ‘cannot possibly be otherwise vindicated’ ”].)


SSI also argues that Bauguess, supra, 22 Cal.3d 626, 150 Cal.Rptr. 461, 586 P.2d 942, militates
against finding an inherent power to dismiss for litigation misconduct. In Bauguess, the Supreme
Court held that trial courts have no authority to award attorney fees as a sanction for misconduct
unless granted by statute or specified by contract. (Id. at pp. 634–638, 150 Cal.Rptr. 461,
586 P.2d 942.) The court recognized the existence of inherent judicial power to supervise
judicial proceedings, but reasoned that inherent power to award attorney fees as a sanction was
unnecessary, because courts *761  have “ample power to punish the misconduct as contempt.”
(Id. at p. 638, 150 Cal.Rptr. 461, 586 P.2d 942.) Moreover, the court concluded that approving such
power was unwise, because it “may imperil the independence of the bar and thereby undermine
the adversary system” (ibid ); and because it would be “a **288  power without procedural limits
and potentially subject to abuse” (ibid ).


The rationale of Bauguess does not apply here. Far from being unnecessary, the existence of
inherent power to terminate litigation for deliberate and egregious misconduct—conduct that
makes lesser sanctions inadequate to ensure a fair trial—is essential for the court to preserve
the integrity of its proceedings. Such power does not “imperil the independence of the bar” and
“undermine the adversary system.” (Bauguess, supra, 22 Cal.3d at p. 638, 150 Cal.Rptr. 461, 586
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P.2d 942.) Rather, it restores balance to the adversary system when the misconduct of one party
has destroyed it. And, as illustrated by the instant case, such power can be exercised with full
procedural due process: the trial court held a noticed evidentiary hearing, and SSI makes no claim
that the procedure violated its due process rights. Bauguess is simply inapposite.


The recognition that California courts have inherent power to terminate litigation for deliberate
and egregious misconduct when no other remedy can restore fairness is consistent with the
overwhelming weight of authority from federal courts and courts of other states. (See Meador,
supra, 73 Texas Law Review at p. 1815 [terminating sanctions are “generally acknowledged to
be within a court's inherent power,” to be imposed only when lesser sanctions are inadequate].) 18


Although nuances of analysis exist among these decisions, the *762  general theory supporting
them is straightforward: “Courts cannot lack the power to defend their integrity against
unscrupulous marauders; if that were so, it would place at risk the very fundament of the judicial
system.” (Aoude, supra, 892 F.2d at p. 1119.)


18 For sample federal decisions, see, e.g., Shepherd v. American Broadcasting Companies,
Inc. (D.C.Cir.1995) 62 F.3d 1469, 1472 [acknowledging inherent power to enter default
judgment against defendant for litigation misconduct where lesser sanction is insufficient to
punish misconduct and permit a fair trial]; Aoude v. Mobil Oil Corp. (1st Cir.1989) 892 F.2d
1115, 1118–1122 (Aoude ) [affirming dismissal of complaint as proper sanction for plaintiff's
manufacture of false evidence and other misconduct constituting a “fraud on the court”];
Woodson v. Surgitek, Inc. (5th Cir.1995) 57 F.3d 1406, 1417–1418 [affirming dismissal of
plaintiff's complaint for bad faith delay and other wide-ranging misconduct by plaintiff's
attorney throughout the litigation]; Martin v. DaimlerChrysler Corp. (8th Cir.2001) 251 F.3d
691, 694–695 [affirming dismissal for plaintiff's perjury in discovery responses]; Anheuser–
Busch v. Natural Beverage Distributors (9th Cir.1995) 69 F.3d 337, 352–355 (Anheuser–
Busch ) [affirming dismissal of counterclaim based on litigation and discovery misconduct
prejudicing opponent's right to a fair trial].
For sample state court decisions, see, e.g., Schultz v. Sykes (Wis.App.2001) 248 Wis.2d 746,
638 N.W.2d 604, 610 [affirming dismissal based on plaintiff's attempt to suborn perjury];
Cox v. Burke (Fla.App. 5 Dist.1998) 706 So.2d 43, 46–47 (Cox ) [affirming dismissal
based on plaintiff's perjurious discovery responses]; Rockdale Management Co. v. Shawmut
Bank (1994) 418 Mass. 596, 638 N.E.2d 29, 31–32 [affirming dismissal based on plaintiff's
forgery of evidence and false discovery responses]; Cummings v. Wayne County (1995) 210
Mich.App. 249, 533 N.W.2d 13, 13–15 [affirming dismissal based on plaintiff's tampering
with defense witnesses by acts of vandalism and death threats]; Young v. Johnny Ribeiro
Bldg., Inc. (1990) 106 Nev. 88, 787 P.2d 777, 778–782 [affirming dismissal for willful
fabrication of evidence in discovery]; Klupt v. Krongard (1999) 126 Md.App. 179, 728 A.2d
727, 735–738 (Klupt ) [recognizing inherent power of court to sanction for destruction of
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evidence, and upholding dismissal as proper exercise of power vested in court inherently
and by court rule].


[4]  California courts, too, retain flexibility to exercise historic inherent authority in modern
circumstances, fashioning procedures and remedies as necessary to protect litigants' rights. (See
**289  Board of Supervisors v. Superior Court (1994) 23 Cal.App.4th 830, 848, 28 Cal.Rptr.2d
560; Cottle v. Superior Court (1992) 3 Cal.App.4th 1367, 1377–1378, 5 Cal.Rptr.2d 882.) When a
plaintiff's deliberate and egregious misconduct in the course of the litigation renders any sanction
short of dismissal inadequate to protect the fairness of the trial, California courts necessarily have
the power to preserve their integrity by dismissing the action. Without such power, the court would
sacrifice its essential role of determining, in accordance with the fair application of relevant law,
who should prevail in the case or controversy presented. (See Schultz, supra, 638 N.W.2d at p.
612.)


There are, of course, limits on the inherent authority of California courts—inherent power may
only be exercised to the extent not inconsistent with the federal or state Constitutions, or California
statutory law. (Ferguson, supra, 4 Cal.3d at pp. 654–655, 94 Cal.Rptr. 398, 484 P.2d 70; Martin
v. Superior Court (1917) 176 Cal. 289, 293–295, 168 P. 135; see Civ.Code, § 22.2.) SSI makes
no claim that dismissal of the instant action violated federal constitutional principles (with good
reason, given the state of federal case law). (See also Gonzalez v. Trinity Marine Group, Inc.
(5th Cir.1997) 117 F.3d 894, 898–899 (Gonzalez ) [dismissal of action for fabrication of evidence
following evidentiary hearing does not violate right to a jury trial].)


The only state constitutional impediment asserted by SSI is the right to a jury trial under article I,
section 16 of the California Constitution. SSI argues that without statutory authorization, litigation
misconduct cannot constitute a “waiver” of the right to a jury trial. (See Grafton Partners v.
Superior Court (2005) 36 Cal.4th 944, 967, 32 Cal.Rptr.3d 5, 116 P.3d 479 [invalidating pre-
dispute contractual jury waivers on the ground that waiver of a jury trial in civil cases is permitted
only as authorized by statute].) But the exercise of the inherent power to dismiss for deliberate
and egregious misconduct does not rely on the fiction of an implied jury trial waiver. It relies,
rather, on the power the court derives from its nature as an institution *763  of justice, and on the
acknowledgement that the right to a jury trial presupposes a fair trial, and that requiring a jury trial
when fairness cannot be assured would be unjust.


[5]  [6]  Further, the exercise of the inherent power to dismiss, like all inherent authority, derives
in part from the court's historic powers in equity. (See Peat, supra, 200 Cal.App.3d at p. 287,
245 Cal.Rptr. 873; Cummings, supra, 533 N.W.2d at p. 14; Aoude, supra, 892 F.2d at p. 1119.)
Equitable defenses are tried to the judge alone; the judge's findings may well obviate a jury trial on
remaining legal issues, without abridging the right to a jury trial. (See Nwosu v. Uba (2004) 122
Cal.App.4th 1229, 1238, 19 Cal.Rptr.3d 416.) When a court grants a motion seeking dismissal on
the basis of the opposing party's misconduct, the court does not violate the right to a jury trial, any
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more than when the court upholds other defenses in equity that defeat the plaintiff's lawsuit. (See
Schultz, supra, 638 N.W.2d at p. 615 [holding evidentiary hearing, making credibility findings, and
assessing need for sanctions does not violate right to a jury trial under Wisconsin Constitution].)


Just as no constitutional impediment to the existence of inherent power to dismiss for pervasive
misconduct exists, no legislative impediment exists, either. The legislature recognizes that courts
possess inherent power to dismiss actions—thus depriving the offending party of a jury trial—in
circumstances not covered by statute. Code of Civil Procedure section 581, the general dismissal
statute, lists several grounds for involuntary dismissal. **290  It also provides: “The provisions
of this section shall not be deemed to be an exclusive enumeration of the court's power to dismiss
an action or dismiss a complaint as to a defendant.” (§ 581, subd. (m).) Similarly, Chapter 1.5
of the Code, beginning with section 583.110, governs dismissal for delay in prosecution. Section
583.150 of that chapter states: “This chapter does not limit or affect the authority of a court to
dismiss an action or impose other sanctions under a rule adopted by the court pursuant to Section
575.1 or by the Judicial Council pursuant to statute or otherwise under inherent authority of the
court.” (Italics added.) Similarly, the power to impose sanctions under the Civil Discovery Act
(§ 2016.010, et seq.) supplements, but does not supplant, a court's inherent power to deal with
litigation abuse. (Peat, supra, 200 Cal.App.3d at pp. 285–286, 245 Cal.Rptr. 873.)


[7]  [8]  [9]  Finally, contrary to SSI's contention, a court's exercise of inherent power to dismiss
for misconduct need not be preceded by violation of a court order. The essential requirement is
to calibrate the sanction to the wrong. Whether the misconduct violates a court order is relevant
to the exercise of inherent power, but it does not define the boundary of the power. (See, e.g.,
Cummings, supra, 533 N.W.2d at p. 14 [witness tampering]; Aoude, supra, 892 F.2d at pp. 1118–
1119 [fabrication of evidence and other *764  acts constituting a “fraud on the court”].) The
decision whether to exercise the inherent power to dismiss requires consideration of all relevant
circumstances, including the nature of the misconduct (which must be deliberate and egregious,
but may or may not violate a prior court order), the strong preference for adjudicating claims on
the merits, the integrity of the court as an institution of justice, the effect of the misconduct on a
fair resolution of the case, and the availability of other sanctions to cure the harm. 19  (See, e.g.,
Aoude, supra, 892 F.2d 1115; Anheuser–Busch, supra, 69 F.3d at pp. 348–349.) We do not attempt
to catalogue all the factors that must be considered in any particular case, except to emphasize that
dismissal is always a drastic remedy to be employed only in the rarest of circumstances. We also
do not attempt to catalogue the types of misconduct necessary to justify an exercise of the inherent
power to dismiss, because “corrupt intent knows no stylistic boundaries.” (Aoude, supra, 892 F.2d
at p. 1118.) Rather, we hold only that when the plaintiff has engaged in misconduct during the
course of the litigation that is deliberate, that is egregious, and that renders any remedy short of
dismissal inadequate to preserve the fairness of the trial, the trial court has the inherent power to
dismiss the action. 20  **291  Such an exercise of inherent authority is essential for every California
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court to remain “ ‘a place *765  where justice is judicially administered.’ ” (Von Schmidt v. Widber
(1893) 99 Cal. 511, 512, 34 P. 109, quoting 3 Blackstone Commentaries 23.)


19 In considering the availability of other sanctions, a trial court must be mindful that under
Bauguess, supra, its inherent authority to sanction for egregious misconduct does not include
the power to award attorney fees to punish that misconduct. As we have discussed, Bauguess
held that an award of attorney fees must be authorized by statute or contract. (Bauguess,
supra, 22 Cal.3d at p. 638, 150 Cal.Rptr. 461, 586 P.2d 942; Andrews v. Superior Court
(2000) 82 Cal.App.4th 779, 98 Cal.Rptr.2d 426; and Trans–Action Commercial Investors,
Ltd. v. Firmaterr, Inc. (1997) 60 Cal.App.4th 352, 70 Cal.Rptr.2d 449.) Hence, absent an
applicable statutory provision (e.g., Code Civ. Proc., §§ 2023.010 through 2023.040) or a
contractual attorney fee provision, the trial court cannot impose monetary sanctions.


20 Other state and federal courts have used a variety of characterizations to describe the
misconduct necessary to invoke the inherent power to dismiss, including: “fraud on the
court,” meaning deliberate conduct that “set[s] in motion some unconscionable scheme
calculated to interfere with the judicial system's ability impartially to adjudicate a matter
by improperly influencing the trier or unfairly hampering the presentation of the opposing
party's claim or defense” (Aoude, supra, 892 F.2d at p. 1118; see also Rockdale, supra, 638
N.E.2d at p. 31; Cox, supra, 706 So.2d at p. 46); conduct “due to ‘ “willfulness, fault, or bad
faith,” ’ and having a relationship to ‘the matters in controversy such that the transgression
“threaten[s] to interfere with the rightful decision of the case” ’ ” (Anheuser–Busch, supra,
69 F.3d at p. 348); “deliberately ... deceptive practices that undermine the integrity of judicial
proceedings,” including “ ‘when a party has willfully deceived the court and engaged in
conduct utterly inconsistent with the orderly administration of justice’ ” (ibid.); “ ‘egregious
misconduct such as “willful or contemptuous” behavior, “a deliberate attempt to hinder or
prevent effective presentation of defenses or counterclaims,” or “stalling in revealing one's
own weak claim or defense.” ’ ” (Klupt, supra, 728 A.2d at p. 738.)
Such characterizations may be helpful. But we prefer simply to describe the requisite
misconduct as deliberate and egregious such that no sanction other than dismissal is adequate
to ensure a fair trial. We trust to the experience of trial courts to identify which litigation
misconduct falls within this standard.


B. The Trial Court's Imposition of A Terminating
Sanction Was Not An Abuse of Discretion


Having concluded that California trial courts possess the inherent power to issue a terminating
sanction for pervasive misconduct, we now consider whether, in the present case, the trial court
properly exercised that power. Our review is for abuse of discretion. (R.S. Creative, Inc. v. Creative
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Cotton, Ltd. (1999) 75 Cal.App.4th 486, 496, 89 Cal.Rptr.2d 353.) We view the entire record in
the light most favorable to the court's ruling, and draw all reasonable inferences in support of
it. (See Laguna, supra, 231 Cal.App.3d at p. 491, 282 Cal.Rptr. 530.) We also defer to the trial
court's credibility determinations. (Hurtado v. Statewide Home Loan Co. (1985) 167 Cal.App.3d
1019, 1024, 213 Cal.Rptr. 712.) The trial court's decision will be reversed only “for manifest abuse
exceeding the bounds of reason.” (Kuhns v. State of California (1992) 8 Cal.App.4th 982, 988,
10 Cal.Rptr.2d 773.)


SSI levels several attacks on the trial court's ruling. None is persuasive, and we dispose of each
in turn. 21


21 SSI concedes that we review the trial court's decision under the abuse-of-discretion standard.
But in its summary of the record and its arguments, SSI observes this standard more by the
breach than the adherence. SSI accords little, if any, deference to the trial court's detailed
findings (though SSI professes to defer to them), and sometimes ignores them altogether. On
key points, SSI focuses only on the evidence that supports its arguments, including evidence
discredited by the trial court. SSI's approach suggests that it would like us to reweigh the
evidence, and reevaluate the credibility of the witnesses. Of course, that is not our task. (See
Laguna, supra, 231 Cal.App.3d at p. 491, 282 Cal.Rptr. 530.)


1. The Timeliness of Disney's Motion
[10]  In the trial court, SSI argued that Disney's motion for a terminating sanction was untimely. On
appeal, in its summary of the evidence, SSI implicitly resurrects the argument under the heading
“Disney Waited Over Eight Years to Complain About the Trash Searches.” SSI asserts that Richard
Holman, Sr.'s two anonymous telephone calls to Disney security in June 1994 put “Disney's legal
team” on notice as to “the same trash searches and alleged break-in” that were the subject of the
sanction motion in February 2003, “[y]et Disney did not pursue this matter with the court or even
complain to [SSI] about it for eight years.”


**292  We treat SSI's assertion as a contention requiring discussion. In granting Disney's motion,
the trial court implicitly rejected SSI's contention that *766  Disney's motion was untimely. (See,
e.g., Sammis v. Stafford (1996) 48 Cal.App.4th 1935, 1942, 56 Cal.Rptr.2d 589 [a reviewing
court must infer that the trial court made all factual findings necessary to support its decision].)
Substantial evidence supports the court's implied ruling.


Disney security investigated the anonymous calls, but found no information on which it could act.
No other information surfaced until October 1997, when SSI's counsel revealed SSI's possession
of pages from the Restricted Items List. In its correspondence with Disney concerning the
documents, SSI denied that it had any knowledge as to the source of the documents. Later, when
Disney deposed Shirley Lasswell in October 1997, she denied any knowledge of Sands, and any
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knowledge whether SSI had hired someone to take Disney documents. After Disney moved for a
protective order in March 1998, SSI's opposition to that motion still insisted that SSI had no idea
how it obtained the Restricted Items List.


Under the evidence credited by the trial court, SSI's responses were either intentionally false, or
made with deliberate indifference to the truth. Pati Slesinger and SSI's lawyers knew that Sands
had surreptitiously taken documents from Disney property. SSI's agent, David Bentson, worked
directly with Sands, receiving the documents and disseminating them to Slesinger, Lasswell, and
SSI's attorneys. The court could reasonably infer that acting through its agents (Bentson and
SSI's lawyers) and its principals (Slesinger and Lasswell) SSI either intentionally misled Disney,
or deliberately made no reasonable effort to trace the Restricted Items List to Sands' activities.
Nonetheless, SSI agreed to return all copies of the Restricted Items List it possessed, resulting in
Disney withdrawing its motion for a protective order.


In January 2000, SSI served discovery responses, verified by Lasswell, stating that both the
Patterson Memorandum and the Kaplan Note had been “produced by Disney” in discovery and that
SSI had no other Disney documents that lacked a Bates stamp. By that time, of course, Lasswell
had been informed by Pati Slesinger that SSI had employed an investigator to search Disney's
“garbage,” but her verified discovery response made no mention of this fact, and no mention of the
thousands of pages of Disney documents SSI possessed. Lasswell had been faxed some of these
documents by David Bentson as early as September 1993, when he faxed to her a page from the
Interrogatory Tables containing a footer declaring the document to be confidential.


Not until the March 2002 deposition of Pati Slesinger did SSI first reveal that it had employed
Sands to obtain Disney documents. In June 2002, Disney served Sands with a notice of deposition
and a request that he *767  produce copies of all documents found in the course of his investigation
for SSI. However, when he appeared for the deposition in September 2002, he brought no
documents with him, and testified that although he had taken Disney documents from publicly
accessible dumpster sites, he kept no record of the documents he took, and had none of them when
he was served with the deposition subpoena.


After Sands' deposition, Disney wrote SSI, demanding copies of all documents taken from Disney.
SSI responded that the papers Sands had found “were never used in the litigation in any way....
[T]hey have had no impact on the proceedings at all.”


**293  In October 2002, responding to subpoenas served by Disney, SSI began disclosing the bulk
of what turned out to be more than 6,000 pages of Disney documents taken by Sands—documents
produced from the files of Pati Slesinger, Shirley Lasswell, and SSI's counsel. Included among the
documents disclosed was the June 7, 2002 File, consisting of 560 pages contained in a file labeled
“Documents Received from Terry Sands on 6/7/02 ” (italics added), a date three days before Sands
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had been served to appear at his deposition. SSI did not reveal its possession of these documents
until September 2003.


On this record, Disney did not unreasonably delay in making its sanction motion. The time lapse
from the 1994 anonymous calls to the motion in February 2003 was caused not by Disney's lack of
diligence, but by SSI's concealment of Sands' employment, its false or recklessly-made claims to
have no knowledge concerning how it came to possess internal Disney documents, and its refusal
to give any hint as to the magnitude of the misconduct until forced to do so.


2. SSI's Unlawful Conduct
[11]  The trial court disbelieved Sands' testimony that he had only taken documents from Disney's
Buena Vista Plaza facility. The court concluded that Sands committed “multiple trespasses over an
extended period of years at many targeted facilities,” including the Golden State facility, which was
“a primary source of Disney documents procured by Sands.” The court specifically credited the
information contained in Richard Holman, Sr.'s first anonymous telephone call, in which Holman,
Sr. said that he and Sands “went to [Disney] dumpster locations, broke in and took copies of
documents ... from locations in Northridge, Burbank, Glendale and trash cans on Flower Street”
and once “were able to get [past] the security guard at the Olive Building[,] enter some of the
offices and take documents (i.e., contracts) off the desks.” The court also found that, contrary
to SSI's claims, the *768  dumpsters at Buena Vista Plaza were located on private (not public)
property, that Disney did not abandon the documents contained in the dumpsters, and that Sands
“had no right to trespass” to obtain the documents. Further, the trial court's statement of decision
contains references to SSI's “unlawfully obtained” documents, and observes that “SSI had no right
to break laws to obtain evidence.”


On appeal, SSI does not challenge these findings, including the finding of civil trespass. But SSI
observes that the trial court made no express finding of criminal trespass, and further urges that
“[t]he charge of criminal conduct never was nor could be substantiated” because there was no
showing that Sands' conduct included all of the required elements to establish either a criminal
trespass (Pen.Code, § 602) or a violation of the Burbank ordinances governing trash containers.


SSI's insistence that criminal trespass was neither proved nor found is puzzling. Regardless of
whether Sands committed criminal trespass, the evidence credited by the court established that he
improperly entered areas of Disney properties not accessible to the public and that he trespassed
onto Golden State's secure facility and, at those locations, improperly took documents that Disney
had not abandoned. He thus committed the crimes of theft (Pen.Code, § 484) and burglary
(Pen.Code, § 459). In any event, whether characterized as civil wrongdoing, criminal wrongdoing,
or both, Sands' misconduct in the name of SSI was deliberate and egregious—more than adequate
to invoke the court's exercise of its inherent power to dismiss.
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**294  3. SSI's Liability For Sands' Conduct
The trial court concluded that SSI implicitly (if not expressly) sanctioned Sands' conduct. The
court stated: “SSI claims it instructed Sands to only obtain Disney documents by lawful means,
but SSI remains fully responsible for Sands' misconduct, even if his acts, as SSI's agent, were
contrary to SSI's explicit instructions. [Citation.] In light of all the circumstances, SSI had to
suspect Sands was engaged in questionable conduct and that he was procuring documents from
many Disney sources. Yet, SSI failed to adequately supervise Sands' activities [and] essentially
closed its eyes.” In another passage, the court concluded that Pati Slesinger “knew all along” of
Sands' illicit activities.


According to SSI, however, the court's reasoning “will not wash” because “[i]t is undisputed
that [SSI's] counsel and David Bentson instructed Sands to obey the law” and “[t]here is no
evidence that [SSI] (or its lawyers) knew that Sands was acting unlawfully.” Rather, SSI “always
understood” that Sands was searching publicly accessible dumpsters at the Buena Vista Plaza site.


[12]  [13]  *769  SSI's argument suffers from two primary flaws. The first is legal: a litigant is
vicariously liable for its investigator's intentional misconduct committed within the course and
scope of employment. (See Noble v. Sears, Roebuck & Co. (1973) 33 Cal.App.3d 654, 659–
663, 109 Cal.Rptr. 269; see also 3 Witkin, Summary of Cal. Law (10th ed. 2005) Agency and
Employment, § 185, pp. 235–237.) Indeed, “[i]t is immaterial that the employee acts in excess
of authority or contrary to instructions.” (3 Witkin, supra, § 165 at p. 208; see also Martin v.
Leatham (1937) 22 Cal.App.2d 442, 445, 71 P.2d 336.) The policy rationale is clear: a contrary rule
would permit an employer to reap the benefits of its employee's misconduct simply by claiming it
had instructed the employee only to engage in lawful conduct. Hence, even if the trial court had
accepted SSI's argument that Sands acted without authorization (an argument it rejected), Sands'
unlawful conduct would still be imputed to SSI because it occurred in the course and scope of the
investigation that SSI hired him to undertake. In short, Sands' deliberate misconduct is also the
deliberate misconduct of SSI.


[14]  The second flaw in SSI's argument is factual: SSI relies only on the evidence that supports
its position, and overlooks circumstantial evidence from which it may be inferred that SSI knew of
Sands' illegal conduct, or at the very least acted with deliberate indifference to whether it was legal.


The evidentiary basis of SSI's argument is the testimony of David Bentson that he instructed Sands
not to violate the law, and the testimony of Pati Slesinger that she knew of no violation of the law by
Sands. The trial court, however, disbelieved this testimony, and credited the ample circumstantial
evidence that contradicted it. Sands took thousands of pages of Disney documents and passed
them on to Bentson, and through him to SSI's lawyers, Pati Slesinger, and Lasswell. The trial
court could reasonably infer that the sheer volume of documents would lead a reasonable person
to question whether more than one repository was being searched, especially if that person were
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truly concerned about ensuring the legality of the document searches. Of course, the SSI agent to
whom Sands reported, David Bentson, gave Sands a free hand, and did nothing to supervise his
activities or ensure they were legal. Further, some of the documents taken by Sands—the Restricted
Items List, the Interrogatory Tables, the Fuller Memorandum, and the **295  Suit Overview
Document—bore conspicuous notations stating that Disney considered them to be privileged and
confidential. Common sense suggests that such documents are not the type that a litigant would
simply discard in publicly accessible trash dumpsters, as opposed to disposing of them in a more
secure way.


Strong circumstantial evidence suggested that Pati Slesinger knew that Sands had taken
documents Disney considered confidential. SSI's copies of *770  the Fuller Memorandum and
the Interrogatory Tables bore September 1993 fax transmission legends indicating they were sent
from Pati Slesinger's office. Also, SSI ultimately produced two sets of the Restricted Items List
and the Interrogatory Tables: one set with the confidentiality markings as originally created by
Disney, and one set without them. In testimony credited by the trial court, Disney's forensic
document specialist, Erich Speckin, testified that the sets without the confidential markings, which
came from Slesinger's files, were made from the set that did have those markings, which came
from the files of SSI's attorneys. From this testimony, the court could reasonably infer that Pati
Slesinger (or someone else on SSI's behalf) had altered one set of both the Restricted Items List
and the Interrogatory Tables to omit any indicia of confidentiality. Moreover, in the years before
Disney's sanction motion, SSI consistently concealed Sands' activities and its possession of Disney
documents—a fact the trial court could reasonably interpret as demonstrating consciousness of
guilt and a desire to keep the full extent of the misconduct secret.


This evidence leads to the reasonable conclusion, as found by the trial court, that SSI “had to
suspect Sands was engaged in questionable conduct,” and “[y]et ... essentially closed its eyes.” In
other words, SSI, at best, acted with deliberate indifference to whether Sands' conduct was legal.


4. SSI's Alteration of Documents With the Intent to Mislead
[15]  As noted in the preceding part, the trial court found that copies of the Restricted Items List
and Interrogatory Tables contained in Pati Slesinger's files had been altered by her or someone on
SSI's behalf to delete all notations of confidentiality. The purpose of these alterations, the court
inferred, was “to create the false impression” that the documents were not confidential, or the false
impression (as argued by SSI at the sanction hearing) that Disney had created both confidential and
non-confidential sets. Based on Slesinger's demeanor as a witness and the evidence linking her to
the documents, the court disbelieved her testimony that she was not responsible for the alterations.


On appeal, SSI does not challenge the trial court's finding that copies of the Restricted Items List
and Interrogatory Tables produced by Pati Slesinger were altered. SSI argues, however, that there
is no evidence that the alterations were made by Slesinger or anyone else with the intent to mislead.
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However, SSI points to no other motive suggested by the evidence. Indeed, the inference of
intended deception is self-evident from the act of alteration: deleting confidentiality markings from
illicitly-obtained documents makes the documents appear non-confidential, makes questions about
their provenance less pointed, and makes their unexplained possession appear less blameworthy.


*771  SSI notes that in 2002 it first produced copies of the Restricted Items List and the
Interrogatory Tables bearing the “confidential” markings, and then later produced the altered
versions. According to SSI, this chronology undermines the inference that SSI intended to conceal
**296  from Disney its possession of confidential documents. The argument misses the point.
SSI concealed its possession of documents with confidential markings until 2002, when it finally
produced them. Its later production of the altered versions without the confidentiality markings
says nothing about the purpose behind the alterations when they were made. In any event, as one
federal appellate court has explained in upholding a terminating sanction for egregious misconduct,
“[t]he failure of a party's corrupt plan does not immunize the defrauder from the consequences of
[its] misconduct.” (Aoude, supra, 892 F.2d at p. 1120.)


5. The Usefulness of the Documents to SSI
[16]  The trial court found that the illicitly-obtained documents retained by SSI were “decidedly
not useless. A number of key writings SSI retained are directly related to this litigation and reveal,
among other things, privileged information useful to an opponent such as SSI.” SSI contends that
this finding is unsupported, because “each of the categories of papers mentioned in the trial court's
ruling as potentially useful to Slesinger is either not privileged, not useful, or both.”


In making its contention, SSI parses each document in isolation rather than considering the
significance of the documents in totality. SSI also sanitizes its analysis by ignoring the illicit
methods by which it obtained the documents and tried to keep its conduct secret. SSI claims that
the conclusions in the Suit Overview Document “became hopelessly outdated years ago,” 22  and
that the Fuller Memorandum was “benign” because it simply recited an analysis that Disney had
already disclosed to SSI. SSI also claims that its possession of the Restricted Items List and the
Interrogatory Tables, even if obtained through gross misconduct, is insignificant, because they
contained information that SSI was otherwise entitled to obtain through discovery.


22 SSI's claim that the Suit Overview Document was not significant is at odds with the fact that
when SSI finally produced the document, it attempted to conceal the confidential nature of
the document by omitting its face page.


Contrary to SSI's approach, the proper focus is on the illicitly obtained documents considered
as a whole, and on SSI's misconduct in obtaining the documents, concealing its wrongdoing,
and making no accurate accounting of the documents it obtained or discarded. In this context,
it was reasonable for the trial court to conclude that the fine distinctions drawn by SSI between
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useful and useless information carry little weight. The trial court could *772  reasonably infer SSI
learned more than individual pieces of information; it obtained an insight into Disney's confidential
approach to the litigation—an insight SSI could use to its advantage in the litigation. Further, the
court could also reasonably infer that SSI concealed its wrongdoing precisely because it found the
theft of Disney documents useful and because it knew some documents were privileged. Indeed,
the entries in SSI's redaction log suggest that Pati Slesinger, David Bentson, and SSI's attorneys
made use of the stolen documents.


SSI's appellate claim that none of the stolen documents is useful also contradicts the position SSI
took in the trial court. For instance, in 1997, when SSI first produced the Restricted Items List,
it claimed the document was “clearly” “relevant” to its claim that Disney had failed to account
for all Winnie the Pooh revenues. The next year, SSI attached a copy of the Restricted Items List
to one of its discovery motions. In SSI's motion to use the Patterson memorandum, SSI argued
that the document supported its claim that Disney **297  had defrauded SSI in accounting for
Winnie the Pooh generated revenues, an argument SSI reiterated in its opposition to Disney's
motion for terminating sanctions. In a supplemental pleading opposing terminating sanctions, SSI
characterized the stolen documents as “shocking” because they showed Disney's accounting could
“not be trusted” and that Disney had abused discovery procedures and had misled court-appointed
auditors. In that pleading, SSI stated that it intended to file a sanctions motion “based on this proof.”
In its opening statement at the sanction hearing, SSI stated that some of the stolen documents
supported its claim about Disney discovery abuses and that SSI intended to use the documents “for
the purposes of conducting the discovery on the merits.” Thus, in the trial court SSI consistently
recognized that the information in the stolen documents was material both to the merits of the
lawsuit (its claim of fraudulent accounting) and to its strategy (discovery litigation). SSI's own
behavior thus demonstrates the materiality of the information it illicitly obtained.


6. The Trial Court's Rejection of the Proposal For Document Review Counsel
[17]  In its statement of decision on Disney's motion for a terminating sanction, the trial court
concluded that it had no confidence that SSI would obey any prophylactic order, and that it was not
convinced SSI had either produced or discarded all the illicitly-obtained documents it possessed.
The court also stated that SSI's principals knew information gleaned from stolen Disney documents
that could not be purged. In its statement of decision on SSI's motion for new trial, in which it
rejected SSI's proposal of Document Review Counsel (see fn. 15, ante ), the court reiterated the
substance of these findings: “No power the Court possesses ... can purge SSI's knowledge. The
full extent of SSI's knowledge remains uncertain as does the potential impact of application of that
knowledge to potential future litigation decisions and *773  events. No power the Court possesses
short of termination can fully guard against the conscious or subconscious application of SSI's
knowledge in shaping the future course of the litigation and its outcome.” On this reasoning, the
court rejected SSI's proposal for Document Review Counsel.
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SSI challenges the court's reasoning as pure speculation. The court's reasoning, however, relied
not on speculation, but SSI's history of misconduct—a history that is reliably predictive. On
the evidence credited by the court, SSI's pattern of misconduct was breathtaking. It reasonably
suggested that SSI would not obey remedial orders if disobedience might be to its tactical
advantage. (See Electronic Funds Solutions, LLC v. Murphy (2005) 134 Cal.App.4th 1161, 1184,
36 Cal.Rptr.3d 663 [terminating sanction was not an abuse of discretion because the trial court
could have reasonably concluded that given defendants' “brazen violation of a discovery order,”
“a lesser sanction would not have been sufficient to compel compliance” with any future court
orders].)


Similarly, the court reasonably concluded that SSI might well possess illicitly obtained documents
that it had not produced or discarded. SSI never supervised Sands, never catalogued the documents
he took, and never made any record of what SSI purportedly discarded. SSI and its former counsel
(Greenberg Glusker) could not even account for SSI's possession of the June 7, 2002 File, and
could provide no explanation why it was not produced until September 2003. (See fn. 7, ante.)
Combined with the court's dismal view of the credibility of Pati Slesinger, Lasswell, and Bentson,
SSI's history of duplicity or deliberate indifference to the truth concerning the illicitly-obtained
Disney documents **298  reasonably cautioned against accepting SSI's protestations that it had
produced all it possessed, and that nothing of value had been learned. 23  As the trial court cogently
noted: “SSI is dishonest and shows no remorse.” 24


23 Because the trial court's rejection of DRC is, in large part, based upon its finding that SSI
cannot be trusted, we note additional findings that the trial court made in that regard.
For instance, the trial court found that the Sands declaration that SSI proffered in support
of its October 2002 Motion to use the Patterson Memorandum constituted an attempt to
mislead the court. In that declaration, Sands claimed that he searched only dumpsters at
Buena Vista Plaza and two other unspecified locations. (See fn. 9, ante.) The court found that
the declaration “was calculated to mislead the Court into believing incorrectly that Sands'
activities were very limited in scope” and therefore was “willfully misleading and false and
calculated to induce the Court to rely on deceptive, false testimony in deciding a motion in
SSI's favor—an attempted fraud on the Court.”
In addition, the trial court found that SSI's 1998 representation that it had returned all copies
of the Restricted Items List was intentionally false. The court also found that “[c]ontrary to
its representations to Disney and the Court, SSI knew how it had obtained the Restricted
Items List and knew it bore conspicuous confidential markings when originally procured
by Sands.”


24 Lasswell's death during the pendency of this appeal does not affect this conclusion. Our
review is based upon the facts (including evidence of Lasswell's complicity in SSI's
misconduct) presented to the trial court when it made the contested ruling. In any event,
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Lasswell's death does nothing to alter the trial court's fundamental conclusion that SSI
cannot be trusted. Pati Slesinger, SSI's sole shareholder and Lasswell's daughter, managed
the lawsuit against Disney and was actively involved in the misconduct, including the review
of confidential Disney documents.


*774  Likewise, no speculation exists in the court's determination that SSI's principals had gleaned
information from the documents that no court order could dissipate. Pati Slesinger and Bentson
conceded reviewing documents. Notations made by them on certain documents were deleted by
SSI as privileged before the documents were produced. Pati Slesinger (or someone else on SSI's
behalf) altered copies of the Restricted Items List and Interrogatory Tables to remove notations of
confidentiality. Bentson faxed at least some documents to Lasswell because he believed they would
be of interest to her. To the extent there is any mystery as to how many documents SSI's principals
reviewed, how many they discarded, how many they might still possess, and how valuable the
information learned might be, the mystery is a direct result of SSI's misconduct. SSI is itself
responsible for creating a record in which Disney's proof raised justifiable concerns on these points.
SSI is also responsible for the dearth of credible evidence to alleviate those concerns.


SSI argues that the court's concern over SSI's lack of trustworthiness is not relevant in evaluating its
proposal of DRC. According to SSI, whether the proposal is effective depends not on SSI's conduct,
but on the conduct of new trial counsel and the DRC, who are officers of the court. However,
from 1992 to 2002, SSI was represented by six different law firms (see fn. 2, ante ). Despite the
changes in representation, SSI's misconduct persisted. The one constant was the involvement of
SSI's principals, Pati Slesinger and Shirley Lasswell, and SSI's agent, David Bentson. (See fn.
24, ante.) The court could reasonably conclude that with SSI as the client, employment of new
trial counsel and DRC would be inadequate to protect against SSI's use of improperly obtained
information. (See Lipin v. Bender (Ct.App.1994) 84 N.Y.2d 562, 620 N.Y.S.2d 744, 748, 644
N.E.2d 1300 [the plaintiff personally stole, copied and reviewed documents protected **299
by the attorney-client privilege and work product doctrine; dismissal of her lawsuit was not an
abuse of discretion because “the wrongdoing and the knowledge were the client's own, which she
would carry into any new attorney-client relationship”] and Perna v. Electronic Data Systems,
Corp. (D.N.J.1995) 916 F.Supp. 388, 400 [the plaintiff personally took and photocopied privileged
documents; ordering the plaintiff to obtain new counsel would “be ineffective as [the plaintiff]
would have already tainted the entire litigation process by this intrusion”].)


*775  Moreover, it is not reasonable to expect new trial counsel to fulfill, in any meaningful way, a
screening or prophylactic function to preclude SSI's principals from introducing into the litigation
the fruits of Sands' searches. Trial counsel would have a duty to zealously represent SSI, but would
be placed in an adversarial position, having to forcefully inquire about, and perhaps investigate,
the source of documents produced by SSI, or ideas and suggestions made by SSI. 25  Further, on the
record presented the trial court could reasonably doubt that SSI would honestly cooperate with new
trial counsel's efforts. (See Lipin v. Bender, supra, 620 N.Y.S.2d at pp. 748–749, 644 N.E.2d 1300
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[the trial court reasonably concluded that “policing” an order requiring “the plaintiff to establish,
once new counsel was in place, an independent source for any information” that could otherwise
have been obtained from the stolen documents was not an adequate safeguard given the nature and
persistence of the plaintiff's misconduct].)


25 For instance, SSI explains: “The origin of any papers provided by [SSI] would be scrutinized
by new trial counsel; if there were any doubt about the papers' provenance, new counsel
would have to ask where the papers came from. If [SSI] couldn't provide a satisfactory
answer, new trial counsel could not accept or use the papers.”


Simply put, the trial court was not required to gamble its ability to provide a fair trial on SSI's
turning over a new leaf. The court did not abuse its discretion in rejecting SSI's proposal of DRC, 26


and concluding that dismissal was the only viable sanction.


26 In its opening brief, SSI has added one more task for DRC to perform: “DRC should promptly
review [SSI's] files and place any [improperly obtained Disney] Papers found therein with
the other Isolated Documents.” We need not consider this point because it was not raised
in the trial court. (See Mattco Forge, Inc. v. Arthur Young & Co. (1997) 52 Cal.App.4th
820, 847, 60 Cal.Rptr.2d 780.) To do so would be unfair to Disney, which did not have the
opportunity to respond to it below, and to the trial court, which was unable to evaluate it.
In any event, the additional role that SSI now proposes for DRC is based upon the premise
that SSI would honestly cooperate by not first removing any remaining illicitly obtained
Disney documents before giving DRC access to its files. As explained above, the trial court
reasonably concluded that SSI could not be trusted. That conclusion applies with equal force
to SSI's new proposal.


Our conclusion that the trial court did not abuse its discretion in rejecting SSI's proposal of DRC
disposes of SSI's claim that imposition of the terminating sanction was punitive. As framed by
SSI, a sanction is punitive if a lesser sanction is “more than sufficient to remedy the effects of any
misconduct.” (Boldface and Capitalization omitted.) However, because the trial court acted well
within the bounds of reason in rejecting SSI's proposal *776  of DRC (the only alternative sanction
proposed by SSI), its finding that dismissal was the only sanction that could protect Disney cannot
be deemed punitive.


7. The Earlier Sanctions Imposed On Disney
[18]  SSI observes that Disney was subject to evidentiary and monetary sanctions **300  for
its destruction of certain files of Vincent Jefferds, the Disney vice-president who negotiated the
1983 licensing agreement. 27  Although SSI concedes that “two wrongs do not make a right,”
it argues that the terminating sanction entered on Disney's motion is an improper windfall to
Disney. According to SSI, the terminating sanction relieves Disney “of the consequences of its
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own wrongful destruction of evidence for which Disney had been [previously] severely sanctioned
by another judge” and of the duty to defend this lawsuit and, as a result, puts Disney “in a better
position than it would have been in had [SSI's] investigator never peered into a single garbage
dumpster.”


27 In 1999, SSI discovered that three years after SSI filed suit, Disney destroyed the documents.
SSI moved for sanctions. After conducting a series of hearings, the trial court (a different
judge from the one who imposed the terminating sanction against SSI that is the subject of
this appeal) found that “a jury could conclude that Disney's destruction of Jefferds' files was
done willfully or that Disney willfully suppressed evidence.” In 2001, the court imposed
a panoply of evidentiary sanctions against Disney relating both to the destruction of the
files and to representations that Jefferds made to SSI's principals about, among other things,
SSI's right to receive royalties on Winnie the Pooh videocassettes. In addition, the trial
court imposed financial sanctions on Disney to reimburse SSI and its counsel for the cost
of litigating the sanctions motion.
Disney appealed the trial court's order imposing monetary sanctions. However, after SSI
and its counsel renounced entitlement to the monetary sanctions, we dismissed the appeal as
moot. In our non-published opinion (Slesinger, Inc. v. The Walt Disney Company (Nov. 20,
2002, B153920), 2002 WL 31590870), we denied Disney's request to review the underlying
evidentiary sanctions order. We observed that “[q]uestions remain as to the underlying
correctness of the trial court's adjudication on sanctions.” But we declined to review the
adjudication “under the guise of an otherwise moot monetary sanction order.” (Id. at *5.)


The earlier sanctions against Disney, however, provide no cover for SSI's misconduct. The
evidentiary sanctions against Disney (assuming they were properly entered, see fn. 27, ante )
rectified the harm done to SSI. The terminating sanction imposed against SSI rectified the harm
done by SSI. In obtaining a terminating sanction against SSI, Disney did not “get away” with its
own misconduct. The demise of SSI's lawsuit has one cause only: the deliberate and egregious
misconduct of SSI itself, making any sanction other than dismissal inadequate to ensure a fair trial.


*777  DISPOSITION


The judgment (order of dismissal with prejudice) is affirmed. Disney is awarded its costs on appeal.


We concur: MANELLA and SUZUKAWA, JJ.


All Citations


155 Cal.App.4th 736, 66 Cal.Rptr.3d 268, 07 Cal. Daily Op. Serv. 11,610
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Court of Appeal, Fourth District, Division 3, California.


Carl TASWELL, M.D., Plaintiff and Appellant,
v.


THE REGENTS OF THE UNIVERSITY OF CALIFORNIA, Defendant and Respondent.


G053960
|


Filed 5/14/2018


Synopsis
Background: State university employee brought action against university, alleging retaliation for
whistleblowing activities. The Superior Court, Orange County, No. 30-2013-00659259, Linda S.
Marks, J., granted summary judgment and summary adjudication to state university. Employee
appealed.


Holdings: The Court of Appeal, Fybel, J., held that:


[1] employee's claim under health facilities whistleblower statute was not barred by failure to file
petition for writ of mandamus to challenge administrative decision on employee's grievance;


[2] order granting summary judgment was insufficient to comply with summary judgment rule's
requirement that court specify reasons for determination; and


[3] genuine issue of material fact as to whether causal connection existed between employee's
whistleblowing activities and the adverse employment actions precluded summary judgment.


Reversed and remanded.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (11)


[1] Administrative Law and Procedure Requirements for exhaustion
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Under the “exhaustion of judicial remedies doctrine,” once an administrative decision
has been issued, provided that decision is of a sufficiently judicial character to support
collateral estoppel, respect for the administrative decisionmaking process requires that
the prospective plaintiff continue that process to completion, including exhausting any
available judicial avenues for reversal of adverse findings.


1 Cases that cite this headnote


[2] Administrative Law and Procedure Res judicata or claim preclusion
Failure to exhaust judicial remedies will result in any quasi-judicial administrative findings
achieving binding, preclusive effect and may bar further relief on the same claims.


2 Cases that cite this headnote


[3] Administrative Law and Procedure Conclusiveness
Generally speaking, if a complainant fails to overturn an adverse administrative decision
by writ of mandate, and if the administrative proceeding possessed the requisite judicial
character, the administrative decision is binding in a later civil action brought in superior
court.


1 Cases that cite this headnote


[4] Education Judicial Review
Public Employment Retaliation, whistleblowing, and discrimination
Section of Whistleblower Protection Act applicable to University of California employees,
providing for written complaint procedure but stating that section was not intended to
prohibit employee from seeking remedy if university had “not satisfactorily addressed the
complaint” within specified period, refers to when the complaint was not addressed to the
complainant employee's satisfaction. Cal. Gov't Code § 8547.12(c).


1 Cases that cite this headnote


[5] Education Judicial Review
Public Employment Retaliation, whistleblowing, and discrimination
State university employee's retaliation action, brought under health facilities
whistleblower statute, was not barred by employee's failure to file petition for writ
of mandamus to challenge administrative decision on employee's grievance, in case in
which employee alleged that university's failure to renew employment contract was due
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to employee's reporting of allegedly unsafe conditions for patients at university's brain
imaging center; to impose such a condition would seriously undermine legislative intent
to afford whistleblower the right to sue, and statute expressly authorized civil action for
damages. Cal. Health & Safety Code § 1278.5.


1 Cases that cite this headnote


[6] Labor and Employment Administrative Agencies and Proceedings
Labor and Employment Exhaustion
An employee seeking relief under whistleblower provision of Labor Code is not required
to exhaust judicial remedies by filing a petition for a writ of mandamus before filing
a civil action, and the administrative decision resulting from the process of exhausting
administrative remedies does not have preclusive effect by application of the res judicata
doctrine. Cal. Lab. Code § 1102.5.


1 Cases that cite this headnote


[7] Labor and Employment Administrative Agencies and Proceedings
Labor and Employment Exhaustion
An employee seeking relief under retaliatory discrimination provision of Government
Code is not required to exhaust judicial remedies by filing a petition for a writ of mandamus
before filing a civil action, and the administrative decision resulting from the process of
exhausting administrative remedies does not have preclusive effect by application of the
res judicata doctrine. Cal. Gov't Code § 12653.


1 Cases that cite this headnote


[8] Judgment Form and requisites of judgment
Trial court's order granting summary judgment to state university, on basis that there was
no triable issue of material fact in university employee's whistleblower retaliation action,
was insufficient to comply with summary judgment rule's requirement that court specify
the reasons for its determination that summary judgment should be granted, where order
did not specifically refer to evidence proffered in support of or in opposition to university's
motion which indicated no triable issue of fact existed. Cal. Civ. Proc. Code § 437c(g).


5 Cases that cite this headnote


[9] Appeal and Error Summary judgment
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Trial court's error in failing to explain its reasons for granting summary judgment, and
to identify evidence upon which court relied, in finding that no triable issue of material
fact existed, was prejudicial and thus not harmless error, in state university employee's
whistleblower retaliation action against university, where employee challenged finding
that no triable issue of material fact existed and identified evidence of facts supporting
existence of such fact, and trial court's alternative basis for granting summary judgment
was not clearly presented. Cal. Civ. Proc. Code § 437c(g).


5 Cases that cite this headnote


[10] Judgment Employees, cases involving
Genuine issue of material fact as to whether causal connection existed between state
university employee's whistleblowing activities and the adverse employment actions he
faced precluded summary judgment, in employee's action against university alleging
statutory retaliation claims. Cal. Gov't Code §§ 8547.12(c), 12653; Cal. Lab. Code §
1102.5; Cal. Health & Safety Code § 1278.5.


1 Cases that cite this headnote


[11] Labor and Employment Exercise of rights or duties;  retaliation
Retaliation may be proven by circumstantial evidence, including the temporal proximity
between a protected disclosure of information and adverse treatment.


See 3 Witkin, Cal. Procedure (5th ed. 2008) Actions, § 347.


2 Cases that cite this headnote


**630  Appeal from a judgment of the Superior Court of Orange County, Linda S. Marks, Judge.
Reversed. (Super. Ct. No. 30-2013-00659259)


Attorneys and Law Firms


Bohm Law Group, Lawrance A. Bohm, Zane E. Hilton, Sacramento, Bradley J. Mancuso and
Brandon P. Ortiz for Plaintiff and Appellant.


Ballard Rosenberg Golper & Savitt, Linda Miller Savitt, Glendale; Dakessian Law and Zareh
Jaltorossian for Defendant and Respondent.
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OPINION


FYBEL, J.


*346  INTRODUCTION


**631  Plaintiff Carl Taswell, M.D., who is certified in nuclear medicine, filed a complaint against
the Regents of the University of California (the Regents). Taswell alleged he was retaliated against
for his whistleblowing activities regarding patient safety at the brain imaging center during his
employment by the University of California, Irvine (the University). Taswell appealed from the
judgment entered after the trial court granted the Regents’ motion for summary judgment and
summary adjudication. We reverse.


We hold that, following an administrative hearing, Taswell was not required to exhaust his judicial
remedies (by seeking a writ of mandamus) to challenge the University's rejection of his claims of
retaliation. We also hold that, after exhausting his administrative remedies, Taswell was statutorily
authorized to file this civil action and seek damages based on his statutory whistleblower retaliation
claims; the administrative decision has no res judicata or collateral estoppel effect on this action.


Also, a triable issue of material fact exists as to whether the University's decisions to place Taswell
on an investigatory leave of absence and to not renew his contract had a causal connection to
Taswell's whistleblowing activities. Therefore, summary judgment and/or summary adjudication
should not have been granted on the theory that no triable issue of fact existed.


FACTS 1


1 This section summarizes evidence referenced in the parties’ separate statements and
contained in Taswell's declaration in opposition to the motion for summary judgment.


Taswell is a licensed medical doctor who is board certified in nuclear medicine. In December 2011,
Dr. Scott Goodwin, the chair of the radiology *347  department at the University's medical school,
offered Taswell the position of nuclear medicine physician or authorized user at the school's brain
imaging center, with the “explicit understanding that [he] would be granted a clinical professorship
in order to be successful;” Goodwin presented Taswell with a memorandum of understanding
memorializing their agreement. Taswell was hired as a non-Senate academic appointee for a six-
month period.
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Shortly before Taswell began work for the University, Goodwin informed him that he would
be starting as a “specialist” before the clinical professorship could be processed. Taswell had
reservations about starting work for the University “before the clinical professorship could be
implemented,” but Goodwin assured Taswell he “had [his] back” and would “protect [him] from
any blowback.”


On January 2, 2012, Taswell began working in the authorized user position. As an authorized
user, Taswell had significant radiation safety responsibilities mandated by state and federal law.
That position involved being responsible for and having control over the quality, safety, and
technical and medical aspects of the imaging procedures performed at the brain imaging center. The
position required working with the campus and hospital radiation safety committees, the campus
environment health and safety department, radiation safety officers, and others to ensure the safe
operation of the brain imaging center, that the center was “properly documented,” **632  and that
the center met government standards.


In early February 2012, radiochemist Dr. Farhad Karimi, who had recently joined the brain
imaging center, provided information to the University's medical school about potential safety and
compliance problems at the brain imaging center. On February 9, the radiochemistry laboratory
of the brain imaging center was closed; it remained closed as of the date the motion for summary
judgment was filed. On February 16, Karimi provided information about the problems at the brain
imaging center to “high-ranking officials” at the University and the medical school.


On February 17, Karimi told Taswell of the potential safety and compliance problems at the brain
imaging center. Taswell called Goodwin later that evening and informed him of what he had been
told by Karimi. On February 19, Taswell reported the same issues to the University of California
whistleblower hotline and on February 22, he met with Michael Arias, the University's associate
executive vice chancellor and the local designated official responsible for receiving whistleblower
complaints. Arias told Taswell that investigations would begin and that Taswell should keep the
allegations confidential and not investigate them himself.


*348  On March 15, 2012, Taswell spoke at the University's radiation safety committee's regular
monthly meeting about the allegations. In an e-mail dated the morning of March 16, radiation
safety officer Barbara Hamrick informed Goodwin that during the radiation safety committee
meeting, Taswell had expressed his concern about the operation of the brain imaging center and
that he felt patient safety had been compromised. She stated Taswell “became visibly agitated”
at the meeting.


On March 16, Taswell reported his concerns regarding “serious violations” at the brain imaging
center to the State Department of Public Health. On March 19, he reported his concerns to the
United States Food and Drug Administration, Department of Health and Human Services.
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On March 20, Taswell told Goodwin that he had informed state and federal authorities about the
problems at the brain imaging center. While Goodwin did not appear to be angry with Taswell,
he remarked “this makes me look bad.”


On March 22, Taswell, along with three other University employees who had campus radiation-
safety responsibilities, entered Dr. Jogeshwar Mukherjee's radiochemistry laboratory near, but not
part of, the brain imaging center. Taswell took pictures of what he perceived to be safety violations.
A researcher in the laboratory became angry, questioning whether the group, including Taswell,
was authorized to enter the laboratory. Taswell believed he was authorized to inspect the laboratory
because his job duties included conducting inspections, he had been invited by the radiation safety
committee to enter the laboratory, and an inspection was particularly appropriate given that the
brain imaging center was scheduled to reopen without remediating the dangerous conditions.


On April 2, Goodwin and another official informed Taswell that he was being placed on a
paid leave of absence for entering Mukherjee's laboratory without authorization, pending an
investigation. (In May 2012, the University retained a law firm to conduct an independent
investigation to determine whether Taswell's entry into the laboratory was authorized. The law
firm concluded that because Taswell was with other employees who had authority to enter the
laboratory, his entry was not unauthorized.)


**633  Also on April 2, Taswell was informed that his contract as an authorized user would not
be renewed as of June 30, 2012. Goodwin testified that while the “straw that broke the camel's
back” may have been Taswell's entry into Mukherjee's laboratory (whether or not authorized),
Taswell's contract would not have been renewed anyway. Goodwin had been in favor of Taswell's
appointment as of March 15, but changed his mind between March 15 and  *349  16. (During
that period of time, Goodwin had been informed that Taswell had provided information to the
radiation safety committee.) Goodwin stated that the reasons for deciding to “non-renew” Taswell
were Taswell's refusal to do his job, interpersonal issues, behavior at the March 15 meeting with
the radiation safety committee meeting, and unauthorized entrance into the laboratory.


In April 2012, Taswell filed an internal complaint for whistleblower retaliation, alleging the
decisions to place him on investigatory leave and not to renew his contract constituted retaliation
for his whistleblowing activities. He also initiated a grievance procedure pursuant to the
University's academic personnel manual.


The grievance procedure culminates in a step III formal grievance appeal hearing. At that
hearing, the grievant is represented by counsel and is permitted to present his or her case by oral
and documentary evidence. The introduction of rebuttal evidence and the cross-examination of
witnesses are permitted, and the hearing is either transcribed or recorded. Following the hearing,
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the hearing officer is required to provide the parties a written statement of his or her findings and
recommendations.


Dr. Kenneth Janda, the University's dean of the school of physical sciences, was the step III
hearing officer for Taswell's grievance proceedings. He concluded the University did not retaliate
against Taswell because of his whistleblower activities and that the University would not have
renewed Taswell's contract even if he had not engaged in such activities. As reasons for the actions
taken by the University, Janda cited what he described as emotional communications by Taswell
suggesting he would not approve protocols proposed by a certain faculty member, Taswell's failure
to follow Arias's admonition to refrain from investigating the safety allegations himself, and
Taswell's “behavior” in the March 15 meeting with the radiation safety committee.


On April 22, 2013, the University's vice-provost for academic personnel approved Janda's decision
denying Taswell's grievance (the administrative decision). Taswell did not file a petition seeking
a writ of mandamus to challenge the administrative decision, but filed the instant action instead.
It is undisputed Taswell exhausted the University's administrative grievance process.


PROCEDURAL HISTORY


At the time the Regents filed their motion for summary judgment, the following four claims
contained in Taswell's fourth amended complaint for *350  damages remained in the case: (1)
violation of the California Whistleblower Protection Act, Government Code, section 8547 et
seq.; (2) whistleblower retaliation in violation of Health and Safety Code section 1278.5; (3)
whistleblower retaliation in violation of Labor Code section 1102.5, subdivisions (a) through (c);
and (4) retaliation in violation of the California False Claims Act, Government Code section 12653,
subdivisions (a) through (b). 2


2 In addition to the retaliation claims, the fourth amended complaint originally contained a
claim under the Private Attorneys General Act, Labor Code section 2699 et seq. against
the Regents, and claims for intentional and negligent infliction of emotional distress and
defamation; these claims were dismissed before the motion for summary judgment was filed.
Some of the claims in the fourth amended complaint were alleged against Arias as well as
the Regents; Arias was no longer a defendant in the case at the time the motion for summary
judgment was filed.


**634  The Regents filed a motion for summary judgment or, in the alternative, for summary
adjudication of issues on the ground no triable issues of material fact existed. The motion also
sought, in the alternative, summary adjudication of issues deciding whether each of Taswell's
claims was barred because he failed to exhaust his judicial remedies by filing a writ petition to
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challenge the University's administrative decision, by operation of the res judicata and/or collateral
estoppel doctrines in relation to that administrative decision, and because each claim “ha[d] no
merit.”


The trial court granted the Regents’ motion for summary judgment “in its entirety” and granted
summary adjudication of issues, on the grounds that Taswell's retaliation claims were barred by
res judicata and/or collateral estoppel, and because Taswell failed to exhaust judicial remedies.
Judgment was entered in favor of the Regents. Taswell appealed.


DISCUSSION


I.


STANDARD OF REVIEW


“We review orders granting summary judgment or summary adjudication de novo. [Citations.] A
motion for summary judgment or summary adjudication is properly granted if the moving papers
establish there is no triable issue of material fact and the moving party is entitled to judgment as a
matter of law.” (Mooney v. County of Orange (2013) 212 Cal.App.4th 865, 872, 151 Cal.Rptr.3d
469.) “ ‘The moving party bears the burden of showing the court that the plaintiff “has not
established, and cannot reasonably expect to establish, a prima facie case....” [Citation.]’ [Citation.]
‘[O]nce a moving defendant has “shown that one or more elements of the cause of action, even
*351  if not separately pleaded, cannot be established,” the burden shifts to the plaintiff to show
the existence of a triable issue; to meet that burden, the plaintiff “may not rely upon the mere
allegations or denials of its pleadings ... but, instead, shall set forth the specific facts showing that
a triable issue of material fact exists as to that cause of action....” ’ ” (Lyle v. Warner Brothers
Television Productions (2006) 38 Cal.4th 264, 274, 42 Cal.Rptr.3d 2, 132 P.3d 211.) We “ ‘
“liberally construe the evidence in support of the party opposing summary judgment and resolve
doubts concerning the evidence in favor of that party.” ’ ” (Hughes v. Pair (2009) 46 Cal.4th 1035,
1039, 95 Cal.Rptr.3d 636, 209 P.3d 963.)


II.


SUMMARY JUDGMENT SHOULD NOT HAVE BEEN GRANTED ON
THE GROUND TASWELL FAILED TO EXHAUST JUDICIAL REMEDIES
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OR BECAUSE THE ADMINISTRATIVE DECISION HAD PRECLUSIVE
EFFECT ON TASWELL'S STATUTORY RETALIATION CLAIMS.


The Regents argued in the trial court and on appeal that the administrative decision constituted
a binding adjudication entitled to preclusive effect in a subsequent judicial proceeding and
thus summary judgment and adjudication as to all of Taswell's retaliation claims were properly
**635  entered in their favor. After we review California Supreme Court authority addressing the
preclusive effect of administrative decisions on subsequent judicial actions post, we will address
each of Taswell's statutory claims. We conclude that none of Taswell's claims is barred for failure
to exhaust judicial remedies or because the administrative decision had preclusive effect as to
those claims.


A.


Summary of Applicable Legal Principles Governing the Preclusive Effect
of Administrative Findings and Decision on a Subsequent Judicial Action.


[1]  [2]  [3] We begin with the general rule regarding the preclusive effect of administration
decisions on subsequent judicial actions: “Under the doctrine of exhaustion of judicial
remedies, ‘[o]nce a[n administrative] decision has been issued, provided that decision is of a
sufficiently judicial character to *352  support collateral estoppel, respect for the administrative
decisionmaking process requires that the prospective plaintiff continue that process to completion,
including exhausting any available judicial avenues for reversal of adverse findings. [Citation.]
Failure to do so will result in any quasi-judicial administrative findings achieving binding,
preclusive effect and may bar further relief on the same claims. [Citation.]’ [Citation.] Generally
speaking, if a complainant fails to overturn an adverse administrative decision by writ of mandate,
‘and if the administrative proceeding possessed the requisite judicial character [citation], the
administrative decision is binding in a later civil action brought in superior court.’ ” (Runyon v.
Board of Trustees of California State University (2010) 48 Cal.4th 760, 773, 108 Cal.Rptr.3d 557,
229 P.3d 985 (Runyon ).)


The Supreme Court has explained: “An administrative finding will not be given preclusive effect in
a later judicial proceeding, however, ‘ “ ‘if doing so is contrary to the intent of the legislative body
that established the proceeding in which res judicata or collateral estoppel is urged.’ ” ’ ” (Runyon,
supra, 48 Cal.4th at p. 774, 108 Cal.Rptr.3d 557, 229 P.3d 985, italics added.)
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B.


Government Code Sections 8547.8 (Governing State Agency Employees)
and 8547.12 (Applicable To California State University Employees)


Reflect a Legislative Intent That an Administrative Finding on Retaliation
Issues Not Be Given Preclusive Effect in a Later Judicial Proceeding.


In 1993, the Legislature enacted what is now called the California Whistleblower Protection
Act (the Act), codifying it as Government Code sections 8547 through 8547.11. (Gov. Code, §
8547; Miklosy v. Regents of University of California (2008) 44 Cal.4th 876, 885, 80 Cal.Rptr.3d
690, 188 P.3d 629 (Miklosy ).) The Act's “stated purpose was to encourage the disclosure of
‘improper governmental activities,’ ” but “[i]n 1999, the Legislature extended the Act to cover
disclosures of health and safety problems.” (Miklosy, supra, 44 Cal.4th at p. 885, 80 Cal.Rptr.3d
690, 188 P.3d 629.) The Act “has dealt with employees of the state and the University in
separate provisions.” (Miklosy, supra, at p. 885, 80 Cal.Rptr.3d 690, 188 P.3d 629; see, e.g., Gov.
Code, § 8547.8 [protects state employees against whistleblower retaliation]; § 8547.10 [protects
employees of the University of California system from whistleblower retaliation]; § 8547.12
[protects employees of the California State University system from whistleblower retaliation].)


*353  In State Bd. of Chiropractic Examiners v. Superior Court (2009) 45 Cal.4th 963, 89
Cal.Rptr.3d 576, 201 P.3d 457 (Arbuckle ), the Supreme Court concluded the Legislature **636
intended that an administrative finding not be given preclusive effect in a subsequent civil lawsuit
involving a whistleblower retaliation claim alleged by a state agency employee under Government
Code section 8547.8. 3  As later explained by the court in Runyon, the Arbuckle court “held the
language of section 8547.8, subdivision (c), authorizing a damages action by a state agency
employee once the State Personnel Board had reached a decision on the employee's whistleblower
claim, left no room for a requirement of judicial exhaustion. ‘The bareness of this statutory
language suggests that the Legislature did not intend the State Personnel Board's findings to have
a preclusive effect against the complaining employee.’ ” (Runyon, supra, 48 Cal.4th at p. 774, 108
Cal.Rptr.3d 557, 229 P.3d 985.)


3 Government Code section 8547.8, subdivision (c) provides: “In addition to all other penalties
provided by law, any person who intentionally engages in acts of reprisal, retaliation, threats,
coercion, or similar acts against a state employee or applicant for state employment for
having made a protected disclosure shall be liable in an action for damages brought against
him or her by the injured party. Punitive damages may be awarded by the court where the acts
of the offending party are proven to be malicious. Where liability has been established, the
injured party shall also be entitled to reasonable attorney's fees as provided by law. However,
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any action for damages shall not be available to the injured party unless the injured party
has first filed a complaint with the State Personnel Board pursuant to subdivision (a), and
the board has issued, or failed to issue, findings pursuant to Section 19683.” (Italics added.)


In Runyon, supra, 48 Cal.4th 760, 108 Cal.Rptr.3d 557, 229 P.3d 985, the Supreme Court similarly
found that the Legislature intended that an employee of the California State University system
(CSU) be permitted to file a lawsuit claiming whistleblower retaliation under Government Code
section 8547.12, subdivision (c) (applicable to CSU employees) 4  following an administrative
hearing and adverse decision. The Supreme Court stated: “Like the parallel provision addressed
in Arbuckle, section 8547.12, subdivision (c) authorizes a damages action by an alleged
whistleblower whenever the employee has exhausted his or her internal remedies by filing
an internal complaint with CSU and CSU has reached an adverse decision, i.e., has failed to
‘satisfactorily address’ the employee's complaint.” (Runyon, supra, 48 Cal.4th at p. 774, 108
Cal.Rptr.3d 557, 229 P.3d 985.)


4 Government Code section 8547.12, subdivision (c) provides: “In addition to all other
penalties provided by law, any person who intentionally engages in acts of reprisal,
retaliation, threats, coercion, or similar acts against a university employee, including an
officer or faculty member, or applicant for employment for having made a protected
disclosure shall be liable in an action for damages brought against him or her by the injured
party. Punitive damages may be awarded by the court where the acts of the offending party
are proven to be malicious. Where liability has been established, the injured party shall
also be entitled to reasonable attorney's fees as provided by law. However, any action for
damages shall not be available to the injured party unless the injured party has first filed a
complaint with the university officer identified pursuant to subdivision (a), and the university
has failed to reach a decision regarding that complaint within the time limits established for
that purpose by the trustees. Nothing in this section is intended to prohibit the injured party
from seeking a remedy if the university has not satisfactorily addressed the complaint within
18 months.” (Italics added.)


The Supreme Court explained that an employee claiming retaliation under Government Code
section 8547.12, subdivision (c) was not required to *354  exhaust his or her judicial remedies
by challenging the administrative decision by way of a petition for a writ of mandate: “As in
section 8547.8, the Legislature ‘expressly acknowledged **637  the existence of the parallel
administrative remedy’ yet ‘did not require that the [administrative] findings be set aside by way
of a mandate action....’ [Citation.] As in Arbuckle, then, to hold an adverse administrative finding
preclusive in the expressly authorized damages action would be contrary to the evident legislative
intent.” (Runyon, supra, 48 Cal.4th at p. 774, 108 Cal.Rptr.3d 557, 229 P.3d 985.)


The Supreme Court added: “Also as in Arbuckle, giving CSU's adverse decision preclusive effect
would unduly restrict the civil remedy expressly provided for in section 8547.12. Writ review,
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whether through administrative mandate (Code Civ. Proc., § 1094.5) or ordinary mandate (id., §
1085), gives substantial deference to the agency's findings. Requiring the employee to overturn
CSU's adverse decision by writ before bringing a civil action would mean that ‘in nearly every
case, an adverse decision from [CSU] would leave the employee without the benefit of the damages
remedy set forth in [section 8547.12, subdivision (c) ].’ [Citation.] As we explained: ‘Nothing in
[the Act] suggests that the Legislature intended the damages remedy created in that provision to
be so narrowly circumscribed, and such a narrow interpretation of the damages remedy would
hardly serve the Legislature's purpose of protecting the right of state employees “to report waste,
fraud, abuse of authority, violation of law, or threat to public health without fear of retribution.” ’
” (Runyon, supra, 48 Cal.4th at p. 774, 108 Cal.Rptr.3d 557, 229 P.3d 985.)


The Supreme Court rejected the argument that interpreting both Government Code sections 8547.8
and 8547.12 as requiring that an employee submit his or her complaint to what is essentially a
nonbinding administrative investigative procedure was irrational or particularly unusual. (Runyon,
supra, 48 Cal.4th at pp. 774-775, 108 Cal.Rptr.3d 557, 229 P.3d 985.) The court stated: “Even
if it does not produce a judicially binding determination, CSU's internal investigation of a
whistleblower complaint, like that of the State Personnel Board under section 8547.8, is more likely
to promote early and less costly resolution of complaints than permitting an alleged whistleblower
to bring a damages action without exhausting administrative remedies.” (Id. at p. 775, 108
Cal.Rptr.3d 557, 229 P.3d 985.)


*355  C.


Taswell's Claim for Retaliation in Violation of Government Code Section
8547.10, Subdivision (C) Is Not Barred By a Failure To Exhaust Judicial


Remedies, or By Application of the Res Judicata or Collateral Estoppel Doctrines.


Taswell's first cause of action was for retaliation in violation of Government Code section 8547.10,
a statute that, along with Government Code sections 8547.8 and 8547.12 discussed ante, is part
of the Act.


i.


The applicable version of Government Code section 8547.10, subdivision (c)


Government Code section 8547.10, subdivision (a) provides: “A University of California
employee, including an officer or faculty member, or applicant for employment may file a written
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complaint with his or her supervisor or manager, or with any other university officer designated for
that purpose by the regents, alleging actual or attempted acts of ... retaliation ... for having made
a protected disclosure, together with a sworn statement that the contents of the written complaint
are true, or are believed by the affiant to be true, under penalty of perjury. The complaint shall be
filed within 12 months of the most recent act of reprisal complained about.”


In 2010, before Taswell began working for the Regents, subdivision (c) of **638  Government
Code section 8547.10 was amended and now reads: “In addition to all other penalties provided
by law, any person who intentionally engages in acts of reprisal, retaliation, threats, coercion, or
similar acts against a university employee, including an officer or faculty member, or applicant for
employment for having made a protected disclosure shall be liable in an action for damages brought
against him or her by the injured party. Punitive damages may be awarded by the court where
the acts of the offending party are proven to be malicious. Where liability has been established,
the injured party shall also be entitled to reasonable attorney's fees as provided by law. However,
any action for damages shall not be available to the injured party unless the injured party has
first filed a complaint with the university officer identified pursuant to subdivision (a), and the
university has failed to reach a decision regarding that complaint within the time limits established
for that purpose by the regents. Nothing in this section is intended to prohibit the injured party
from seeking a remedy if the university has not satisfactorily addressed the complaint within 18
months.” (Italics added.)


*356  The 2010 amendment added the final sentence of Government Code section 8547.10,
subdivision (c), italicized ante, which allows a complainant to seek a remedy “if the university has
not satisfactorily addressed the complaint.” As amended, the relevant language of subdivision (c)
of section 8547.10, governing employees of the University of California, is now identical to the
language of subdivision (c) of section 8547.12, governing CSU employees.


ii.


The phrase “not satisfactorily addressed the complaint” means the
complaint was not addressed to the complainant employee's satisfaction.


[4] In Runyon, supra, 48 Cal.4th at page 768, 108 Cal.Rptr.3d 557, 229 P.3d 985, the California
Supreme Court interpreted the phrase “has not satisfactorily addressed the complaint” in the
context of Government Code section 8547.12, subdivision (c). The court concluded the “most
natural reading of the sentence is that the complainant may bring an action for damages if CSU
does not, within 18 months, address the complaint to his or her satisfaction.” (Runyon, supra, at
p. 768, 108 Cal.Rptr.3d 557, 229 P.3d 985.)



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.10&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.10&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.10&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.10&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.10&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.10&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.12&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021891374&pubNum=0004040&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=RP&fi=co_pp_sp_4040_768&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_768

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.12&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021891374&pubNum=0004040&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=RP&fi=co_pp_sp_4040_768&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_768

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021891374&pubNum=0004040&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=RP&fi=co_pp_sp_4040_768&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_768





Taswell v. Regents of University of California, 23 Cal.App.5th 343 (2018)
232 Cal.Rptr.3d 628, 354 Ed. Law Rep. 408, 18 Cal. Daily Op. Serv. 4643...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 15


The Supreme Court rejected the defendants’ argument that “the entity to be satisfied” in that phrase
“is a court presented with a mandate petition” in which the complainant must “convince the court
CSU acted in bad faith or in a ‘slipshod’ manner” in investigating the complaint. (Runyon, supra,
48 Cal.4th at p. 768, 108 Cal.Rptr.3d 557, 229 P.3d 985.) The Supreme Court concluded that
“interpretation is not one that can be naturally drawn from the statute itself.” (Ibid.)


The Supreme Court assured the defendants that the availability of a civil action would not allow
a complainant to overturn an administrative decision at will: “A CSU employee cannot obtain
relief in a civil action merely by ‘assert[ing] that he is unhappy with the decision’ of CSU on the
administrative complaint, as Ohton[ v. Board of Trustees of California State University (2007) ] 148
Cal.App.4th [749] at page 765 [56 Cal.Rptr.3d 111], maintains. Rather, the dissatisfied employee
simply has the opportunity of proving, in court, all the elements of a cause of action under
section 8547.12, subdivision (c). Moreover, like section 8547.8, subdivision (c), ... section 8547.12
‘authorizes, not an action to review the decision of the [administrative decision maker], but a
completely separate damages action in the superior court in which the employee will **639
enjoy all the procedural guarantees and independent factfinding that generally accompany such
actions.’ [Citation.] Thus, even if the employee proves a case of retaliation for whistleblowing and
obtains damages in the civil action, that result does not ‘overturn’ CSU's administrative decision ...;
it is a completely separate remedy authorized by statute.” (Runyon, supra, 48 Cal.4th at p. 769,
108 Cal.Rptr.3d 557, 229 P.3d 985.)


*357  The Supreme Court further stated that “[t]o the extent any ambiguity remains after reading
the language in its statutory context, the legislative history resolves it in favor of plaintiff's
interpretation.” (Runyon, supra, at p. 770, 108 Cal.Rptr.3d 557, 229 P.3d 985.) After summarizing
the relevant legislative history, the court concluded: “The history thus tends to confirm our
reading of ‘satisfactorily addressed’ as referring to the satisfaction of the complainant.” (Id. at
p. 773, 108 Cal.Rptr.3d 557, 229 P.3d 985.) The court held: “We conclude that under section
8547.12, subdivision (c), a CSU employee who has complied with CSU's internal complaint and
investigation requirements and received an adverse decision from CSU may bring a civil action
for damages against those allegedly responsible for unlawful retaliation.” (Id. at p. 775, 108
Cal.Rptr.3d 557, 229 P.3d 985.) 5


5 The Supreme Court disapproved of Ohton v. Board of Trustees of California State University,
supra, 148 Cal.App.4th 749, 56 Cal.Rptr.3d 111, “to the extent it holds otherwise.” (Runyon,
supra, 48 Cal.4th at p. 775, 108 Cal.Rptr.3d 557, 229 P.3d 985.)


iii.
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Applying the Supreme Court's interpretation of language found in Government
Code section 8547.12, subdivision (c) that is identical to that found in


Government Code section 8547.10, subdivision (c), summary adjudication
should not have been granted as to Taswell's section 8547.10 claim.


The Supreme Court's interpretation of the last sentence of Government Code section 8547.12,
subdivision (c), and in particular, the phrase “satisfactorily addressed the complaint,” applies
equally to the identical sentence contained in the parallel statute, Government Code section
8547.10, subdivision (c). Therefore, following the administrative decision denying his complaint
that he had been retaliated against for whistleblowing—resulting in his complaint not being
satisfactorily addressed from his perspective—Taswell was statutorily authorized to file a
retaliation claim for violation of section 8547.10 in the trial court. Given the Legislature's intent
to permit such a lawsuit, Taswell was not required to exhaust judicial remedies and challenge the
administrative decision by filing a petition for a writ of mandamus. Furthermore, his claim was
neither limited by the administrative decision nor otherwise barred by the doctrines of res judicata
or collateral estoppel. (See Runyon, supra, 48 Cal.4th at p. 774, 108 Cal.Rptr.3d 557, 229 P.3d 985
[“[a]n administrative finding will not be given preclusive effect in a later judicial proceeding ...
‘ “ ‘if doing so is contrary to the intent of the legislative body that established the proceeding in
which res judicata or collateral estoppel is urged’ ” ’ ”].) Consequently, the trial court erred by
granting summary adjudication as to this claim on the ground either that Taswell failed to exhaust
judicial remedies or that it is barred by res judicata and/or collateral estoppel.


*358  iv.


The Regents’ arguments that summary adjudication
was properly granted as to this claim are without merit.


In moving for summary adjudication, the **640  Regents cited Miklosy, supra, 44 Cal.4th 876, 80
Cal.Rptr.3d 690, 188 P.3d 629, a case interpreting Government Code section 8547.10, in support of
their argument the administrative decision constituted a binding adjudication entitled to preclusive
effect in a subsequent judicial proceeding. As explained by the Supreme Court in Fahlen v. Sutter
Central Valley Hospitals (2014) 58 Cal.4th 655, 674, footnote 9, 168 Cal.Rptr.3d 165, 318 P.3d
833 (Fahlen ), Miklosy interpreted a prior version of section 8547.10, subdivision (c): “In Miklosy,
supra, 44 Cal.4th 876 [80 Cal.Rptr.3d 690, 188 P.3d 629], we noted, we had addressed Government
Code section 8547.10(c), specifically applicable to the UC system. As then in effect, section
8547.10(c) provided that a UC employee who claimed whistleblower retaliation could sue only
if he or she had filed an administrative complaint with the university, and UC ‘[had] failed to



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.12&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.12&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.10&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.10&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.12&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.12&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.10&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.10&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021891374&pubNum=0004040&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=RP&fi=co_pp_sp_4040_774&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_774

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016653583&pubNum=0004645&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016653583&pubNum=0004645&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.10&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032763062&pubNum=0004040&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=RP&fi=co_pp_sp_4040_674&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_674

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032763062&pubNum=0004040&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=RP&fi=co_pp_sp_4040_674&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_674

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032763062&pubNum=0004040&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=RP&fi=co_pp_sp_4040_674&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_674

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032763062&pubNum=0004040&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016653583&pubNum=0004040&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.10&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016653583&pubNum=0004645&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016653583&pubNum=0004645&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.10&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.10&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.10&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS8547.10&originatingDoc=I64964f3057cb11e8a6608077647c238b&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4b24000003ba5





Taswell v. Regents of University of California, 23 Cal.App.5th 343 (2018)
232 Cal.Rptr.3d 628, 354 Ed. Law Rep. 408, 18 Cal. Daily Op. Serv. 4643...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 17


reach a decision regarding that complaint within the time limits established for that purpose by the
[R]egents.’ [Citation.] Section 8547.10(c), unlike Government Code section 8547.12(c), did not
then contain a further proviso that a suit was allowed if UC had not ‘satisfactorily addressed’ the
complaint within a specified time. In Miklosy, supra, 44 Cal.4th 876 [80 Cal.Rptr.3d 690, 188 P.3d
629], we found that the plain language of section 8547.10(c) barred a whistleblower damage action
against UC if the university had reached any decision on an employee's administrative complaint,
whether favorable or adverse to the employee, within the time limits established by the university.
Our Miklosy opinion noted the absence from section 8547.10(c) of the ‘satisfactorily addressed’
language included in section 8547.12(c), and expressly left open whether the presence of such
language in section 8547.10(c) would have altered our interpretation of that statute. [Citation.]
In the wake of Miklosy, the Legislature amended section 8547.10(c) to add the ‘satisfactorily
addressed’ language.”


Taswell began to work for the University in January 2012 and thus Miklosy ’s analysis regarding
its interpretation of the pre-2010 amendment version of Government Code section 8547.10,
subdivision (c) is inapplicable in this case.


In their appellate brief, the Regents argue that “[Taswell]’s position that the University's decision
has no preclusive effect under section 8547.10 is untenable under the California Constitution.”
The Regents cite in support of their argument Miklosy ’s discussion of the University of
California's origin in the California Constitution. The Supreme Court in Miklosy did not conclude
the Legislature would be constitutionally precluded from authorizing an employee to file a
whistleblower retaliation claim for damages against the *359  Regents. Instead, the Supreme
Court observed that the University of California's “unique constitutional status” might explain why
“the Legislature would take a deferential approach when authorizing damages actions against the
University” and not include the final sentence of Government Code section 8547.12, subdivision
(c) authorizing civil actions in the former version of section 8547.10, subdivision (c). (Miklosy,
supra, 44 Cal.4th at p. 889, 80 Cal.Rptr.3d 690, 188 P.3d 629.) As discussed ante, in 2010, the
Legislature amended section 8547.10, subdivision (c) to authorize such actions.


D.


Taswell's Claim for Retaliation in Violation of Health and Safety
Code Section 1278.5 Is Not Barred By a Failure To Exhaust


Judicial Remedies, or By Application of the Res Judicata Doctrine.


[5] Taswell also asserts a cause of action for retaliation in violation of **641  Health and Safety
Code section 1278.5, which provides in part: “(a) The Legislature finds and declares that it is the
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public policy of the State of California to encourage patients, nurses, members of the medical staff,
and other health care workers to notify government entities of suspected unsafe patient care and
conditions. The Legislature encourages this reporting in order to protect patients and in order to
assist those accreditation and government entities charged with ensuring that health care is safe.
The Legislature finds and declares that whistleblower protections apply primarily to issues relating
to the care, services, and conditions of a facility and are not intended to conflict with existing
provisions in state and federal law relating to employee and employer relations.


“(b)(1) No health facility shall discriminate or retaliate, in any manner, against any patient,
employee, member of the medical staff, or any other health care worker of the health facility
because that person has done either of the following: [¶] (A) Presented a grievance, complaint, or
report to the facility, to an entity or agency responsible for accrediting or evaluating the facility,
or the medical staff of the facility, or to any other governmental entity. [¶] (B) Has initiated,
participated, or cooperated in an investigation or administrative proceeding related to the quality
of care, services, or conditions at the facility that is carried out by an entity or agency responsible
for accrediting or evaluating the facility or its medical staff, or governmental entity.


“(2) No entity that owns or operates a health facility, or that owns or operates any other health
facility, shall discriminate or retaliate against any person because that person has taken any actions
pursuant to this subdivision.


*360  “(3) A violation of this section shall be subject to a civil penalty of not more than twenty-
five thousand dollars ($25,000). The civil penalty shall be assessed and recovered through the
same administrative process set forth in Chapter 2.4 (commencing with Section 1417) for long-
term health care facilities.


“(c) Any type of discriminatory treatment of a patient by whom, or upon whose behalf, a grievance
or complaint has been submitted, directly or indirectly, to a governmental entity or received by a
health facility administrator within 180 days of the filing of the grievance or complaint, shall raise
a rebuttable presumption that the action was taken by the health facility in retaliation for the filing
of the grievance or complaint.”


Health and Safety Code section 1278.5 “does not affirmatively state that these remedies may be
pursued by means of a civil action, but it necessarily assumes as much when it explains certain
procedures that may apply when ‘the member of the medical staff ... has filed an action pursuant
to this section.’ ” (Fahlen, supra, 58 Cal.4th at p. 676, 168 Cal.Rptr.3d 165, 318 P.3d 833 [quoting
subd. (h) of Health & Saf. Code, § 1278.5]; see Shaw v. Superior Court (2017) 2 Cal.5th 983, 996,
216 Cal.Rptr.3d 643, 393 P.3d 98 [“section 1278.5—in subdivision (g)—authorizes an employee, a
health care worker, or a member of a medical staff who has been discriminated against in violation
of section 1278.5 to obtain remedies in a civil judicial action”].)
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In Fahlen, supra, 58 Cal.4th at page 661, 168 Cal.Rptr.3d 165, 318 P.3d 833, the California
Supreme Court found that Health and Safety Code section 1278.5 “entitles the worker to prove a
statutory violation, and to obtain appropriate relief, in a civil suit before a judicial fact finder.” The
court further held that “[s]ection 1278.5 does not expressly or impliedly condition this right on a
prior successful mandamus challenge to a hospital's quasi-judicial decision **642  to restrict or
terminate the whistleblower's medical staff privileges. Indeed, the statute includes terms indicating
the Legislature's understanding and expectation that a medical staff member's whistleblower suit
might begin and go forward while the hospital's proceedings against the physician were still
pending.” (Fahlen, supra, 58 Cal.4th at p. 661, 168 Cal.Rptr.3d 165, 318 P.3d 833.)


The Supreme Court's reasoning in Fahlen continued: “Moreover, such a condition would seriously
undermine the Legislature's purpose to afford a whistleblower on a hospital medical staff the right
to sue. A hospital disciplinary proceeding against a member of the medical staff is ostensibly
focused on concerns about the physician's professional fitness, not on redressing his or her claims
of whistleblower retaliation. Indeed, plaintiff asserts here that the hospital proceeding was the
very means of retaliation. By concluding, on limited mandamus review, that the administrative
evidence of *361  the physician's deficiencies was sufficient to support the hospital's decision,
the mandamus court could thus entirely and permanently foreclose the physician's statutory right
to litigate, in court, his or her distinct claim that whistleblower retaliation was a reason for the
exclusionary effort.” (Fahlen, supra, at p. 661, 168 Cal.Rptr.3d 165, 318 P.3d 833.)


As is the case with Government Code sections 8547.8, 8547.10 and 8547.12, the Supreme Court
has concluded that the Legislature, in enacting Health and Safety Code section 1278.5, expressly
authorized a civil action for damages. (Fahlen, supra, at p. 661, 168 Cal.Rptr.3d 165, 318 P.3d 833.)
Therefore, to require a whistleblower complainant under that statute to exhaust judicial remedies
by challenging an adverse administrative decision through a petition for a writ of mandamus
“would be contrary to the evident legislative intent.” (See Runyon, supra, 48 Cal.4th at p. 774, 108
Cal.Rptr.3d 557, 229 P.3d 985.) The trial court, therefore, erred by granting summary adjudication
on the ground Taswell was required but failed to file a petition for a writ of mandamus to challenge
the administrative decision. The court further erred by granting summary adjudication on this claim
on the ground the administrative decision must be given preclusive effect by operation of the res
judicata doctrine.


E.
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Taswell's Claims for Retaliation in Violation of Labor Code Section 1102.5 And
Government Code Section 12653 Are Similarly Not Barred By His Failure To
Exhaust Judicial Remedies, or By Application of the Res Judicata Doctrine.


Taswell's remaining two retaliation claims are based on Labor Code section 1102.5 and
Government Code section 12653, respectively.


Labor Code section 1102.5, subdivision (b) provides: “An employer, or any person acting on behalf
of the employer, shall not retaliate against an employee for disclosing information, or because the
employer believes that the employee disclosed or may disclose information, to a government or law
enforcement agency, to a person with authority over the employee or another employee who has
the authority to investigate, discover, or correct the violation or noncompliance, or for providing
information to, or testifying before, any public body conducting an investigation, hearing, or
inquiry, if the employee has reasonable cause to believe that the information discloses a violation
of state or federal statute, or a violation of or noncompliance with a local, state, or federal rule
or regulation, regardless of whether disclosing the information **643  is part of the employee's
job duties.”


Labor Code section 1105 creates a private right of action for damages for violation of section
1102.5. (See *362  Lu v. Hawaiian Gardens Casino, Inc. (2010) 50 Cal.4th 592, 604, fn. 9,
113 Cal.Rptr.3d 498, 236 P.3d 346.) Labor Code section 1106 makes section 1102.5 explicitly
applicable to the University of California. (Campbell v. Regents of University of California (2005)
35 Cal.4th 311, 330, 25 Cal.Rptr.3d 320, 106 P.3d 976.)


Section 12653 of the Government Code provides:


“(a) Any employee, contractor, or agent shall be entitled to all relief necessary to make that
employee, contractor, or agent whole, if that employee, contractor, or agent is discharged, demoted,
suspended, threatened, harassed, or in any other manner discriminated against in the terms and
conditions of his or her employment because of lawful acts done by the employee, contractor,
agent, or associated others in furtherance of an action under this section or other efforts to stop
one or more violations of this article.


“(b) Relief under this section shall include reinstatement with the same seniority status that the
employee, contractor, or agent would have had but for the discrimination, two times the amount
of back pay, interest on the back pay, and compensation for any special damages sustained as a
result of the discrimination, and where appropriate, punitive damages. The defendant shall also be
required to pay litigation costs and reasonable attorneys’ fees. An action under this section may
be brought in the appropriate superior court of the state.
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“(c) A civil action under this section shall not be brought more than three years after the date when
the retaliation occurred.” (Italics added.)


[6]  [7] Although an employee seeking to pursue a claim for damages in court for a violation of
either Labor Code section 1102.5 or Government Code section 12653 must exhaust administrative
remedies before filing suit (Campbell v. Regents of University of California, supra, 35 Cal.4th
at p. 317, 25 Cal.Rptr.3d 320, 106 P.3d 976), the language of those statutes clearly reflects a
legislative intent to permit a claim for damages in a court action. Thus, as with Government Code
section 8547.10, subdivision (c), an employee seeking relief under Labor Code section 1102.5 or
Government Code section 12653 is not required to exhaust judicial remedies by filing a petition
for a writ of mandamus before filing a civil action, and the administrative decision resulting from
the process of exhausting administrative remedies does not have preclusive effect by application
of the res judicata doctrine.


*363  III.


NEITHER SUMMARY JUDGMENT NOR SUMMARY ADJUDICATION
SHOULD HAVE BEEN GRANTED ON THE GROUND NO TRIABLE ISSUES OF
MATERIAL FACT EXIST AS TO ANY OF TASWELL'S RETALIATION CLAIMS.


The Regents argue that although the trial court granted summary judgment on the ground Taswell
failed to establish a triable issue of material fact, Taswell did not address that ground in his opening
appellate brief and thus forfeited challenging that determination on appeal. In other words, the
Regents argue that, notwithstanding the trial court's and the parties’ focus on the question whether
summary judgment or adjudication should be granted based on the exhaustion of judicial **644
remedies, res judicata, and/or collateral estoppel doctrines, 6  a question we have answered in this
opinion in the negative, the judgment should be affirmed on the ground of forfeiture.


6 The Regents’ analysis in its memorandum of points and authorities filed in the trial court of
whether Taswell could establish he had been retaliated against was less than two pages and
did not use the term “triable issue of fact.”


[8] We reject the Regents’ forfeiture argument for three reasons. First, the trial court's order
granting summary judgment failed to comply with section 437c, subdivision (g) of the Code of
Civil Procedure which provides: “Upon the grant of a motion for summary judgment on the ground
that there is no triable issue of material fact, the court shall, by written or oral order, specify the
reasons for its determination. The order shall specifically refer to the evidence proffered in support
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of and, if applicable, in opposition to the motion that indicates no triable issue exists. The court
shall also state its reasons for any other determination. The court shall record its determination by
court reporter or written order.” (Italics added.) The key objective of section 437c, subdivision (g)
of the Code of Civil Procedure is to provide “meaningful appellate review.” (See W.F. Hayward
Co. v. Transamerica Ins. Co. (1993) 16 Cal.App.4th 1101, 1111, 20 Cal.Rptr.2d 468.)


The court's order did not comply with section 437c, subdivision (g) of the Code of Civil Procedure
because it did not specifically refer to the evidence proffered in support of and/or in opposition
to the motion that indicated no triable issue of material fact existed. The trial court's minute
order explained that the court granted summary judgment and/or summary adjudication based on
Taswell's failure to exhaust judicial remedies and by application of the doctrines of res judicata
and collateral estoppel. At the end of the court's five-page, single-spaced minute order, the court
stated: “Even if that were not *364  the case, Taswell would be precluded from pursuing a civil
action for damages, unless he can make a showing under Govt. Code 8547.10, which he has not
done. In essence, Dr. Taswell does not get a second bite out of the apple, unless he can show the
court there are triable issues of genuine fact which he has not done.” The trial court signed an
order, prepared by counsel, which stated the court “finds there are no triable issues of material fact
as to Plaintiff's causes of action in the Fourth Amended Complaint and grants summary judgment
in its entirety.” The order proceeded to recite in detail the court's rulings on issues raised in the
motion for summary adjudication related to res judicata, collateral estoppel, and failure to exhaust
judicial remedies.


“The trial court's failure to perform this statutory duty [under Code of Civil Procedure section
437c, subdivision (g) ], however, does not automatically require a reversal. [Citation.] The de novo
standard for appellate review of an order granting summary judgment frequently means the lack of
a proper order constitutes harmless error.” (Main Street Plaza v. Cartwright & Main, LLC (2011)
194 Cal.App.4th 1044, 1057, 124 Cal.Rptr.3d 170.)


[9] Here, the trial court's failure to explain its reasons and identify evidence it relied upon was
prejudicial. The court's alternative basis for granting summary judgment was not clearly presented
in the detail required by statute to inform Taswell of the evidentiary bases underlying the summary
adjudication of each of his claims. The court's failure to comply with **645  section 437c,
subdivision (g) of the Code of Civil Procedure therefore mitigates against a finding of forfeiture.


Second, Taswell did challenge the finding that no triable issue of material fact existed. He stated in
his appellate brief, albeit in a context other than an analysis of his statutory retaliation claims, that
he had “alleged and submitted evidence—as to create a triable issue of fact—that UC employees
engaged in ‘wrongful, unethical, illegal, retaliatory, and exploitative conduct’, and that the UC ...
knew or should have known of their propensity to commit such conduct.” He also identified
evidence in his opening appellate brief's statement of facts supporting the existence of a triable
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issue of material fact on the causal connection between his whistleblowing activities and the
adverse employment actions he experienced.


Third, in their appellate brief, the Regents analyzed the issue whether a triable issue of material fact
exists as to the statutory retaliation claims. Therefore, the Regents are not prejudiced by Taswell's
failure to more fully develop this issue in his appellate brief.


*365  In sum, although Taswell should have briefed this issue in detail and was in peril of
application of the forfeiture doctrine, under the circumstances of this case we decline to find
Taswell forfeited this issue.


[10] In the Regents’ memorandum of points and authorities in support of the motion for summary
judgment, the Regents argued that Taswell would be unable to prove any of his four statutory
retaliation claims because he could not prove he was subjected to adverse employment action
or that there was a causal connection between any protected activity on his part and an adverse
employment action. The Regents did not produce any individualized analysis for each claim.


It is undisputed that Taswell was placed on paid leave pending investigation of whether his entry
into the laboratory was unauthorized and, that same day, he was informed his contract with the
University would not be renewed. Both actions constitute adverse employment actions. (See
Whitehall v. County of San Bernardino (2017) 17 Cal.App.5th 352, 366-367, 225 Cal.Rptr.3d
321 [“an adverse employment action must materially affect the terms, conditions, or privileges of
employment to be actionable” and can include being placed on administrative leave].)


[11] Furthermore, a triable issue of fact existed regarding whether a causal connection could be
drawn between Taswell's whistleblowing activities and the adverse employment actions he faced.
Retaliation may be proven by circumstantial evidence. (Mokler v. County of Orange (2007) 157
Cal.App.4th 121, 138, 68 Cal.Rptr.3d 568 [involving a claim under Labor Code section 1102.5].)
This includes the temporal proximity between a protected disclosure of information and adverse
treatment. (See id. at pp. 140-141, 68 Cal.Rptr.3d 568 [based on employer's “sudden change of
position” toward employee after disclosure, a jury could infer the proffered reasons for termination
were pretextual].)


The Regents argue that because they articulated legitimate business reasons for placing Taswell
on leave and refusing to renew his contract, namely that Taswell disregarded instructions not to
conduct his own investigation, was difficult to work with, and entered the laboratory without
authority, the burden shifted to Taswell to produce evidence that the Regents’ proffered reasons
for taking those actions were pretextual.
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The record contains evidence supporting a finding of pretext sufficient to create a triable issue of
material fact, including: (1) Taswell's protected activity in his disclosures **646  to the University
and to federal and state authorities that occurred in mid-February through March; (2) on April 2,
he was placed on leave and informed his contract would not be renewed; (3) one of the *366
University's reasons for taking these actions was that Taswell refused to do his job but Taswell
produced evidence he tried to perform his job duties and was prevented from doing so; (4)
another reason offered for the Regents taking these actions was that Taswell had refused to cease
investigating the problems at the brain imaging center but evidence showed Goodwin told Taswell
to continue to look out for the safety of the community; (5) after the University's independent
investigator found Taswell had not entered Mukherjee's laboratory without authority, Taswell was
not reinstated; (6) evidence that Taswell had interpersonal issues was challenged by evidence that
he had behaved appropriately and further by evidence that others were employed by the University
who were known to be challenging to work with; and (7) Goodwin stated that he had been in
favor of Taswell's appointment as a clinical professor but changed his mind and decided to not
renew his contract sometime between March 15 and 16, and it was on March 16 that Hamrick
sent Goodwin an e-mail informing him about Taswell's report of safety violations to the radiation
safety committee at its monthly meeting.


Summary judgment and summary adjudication, therefore, should not have been granted because
a triable issue of material fact exists regarding whether Taswell suffered actionable retaliation.


DISPOSITION


The judgment is reversed. Appellant shall recover costs on appeal.


MOORE, ACTING P.J.


GOETHALS, J., concurred.


All Citations


23 Cal.App.5th 343, 232 Cal.Rptr.3d 628, 354 Ed. Law Rep. 408, 18 Cal. Daily Op. Serv. 4643,
2018 Daily Journal D.A.R. 4504
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69 Cal.App.5th 955
Review granted. See Cal. Rules of Court 8.1105 and 8.1115


(and corresponding Comment, par. 2, concerning rule 8.1115(e)(3))
Court of Appeal, Second District, Division 4, California.


Tina TURRIETA, Plaintiff and Respondent,
v.


LYFT, INC., Defendant and Respondent;
Million Seifu et al., Movants and Appellants.


B304701
|


Filed 9/30/2021


Synopsis
Background: Three rideshare company drivers each filed separate representative actions against
company under the Private Attorneys General Act (PAGA) alleging that company misclassified
them as independent contractors rather than employees, thereby violating multiple provisions of
the Labor Code. One driver moved for court approval of settlement in her PAGA action, and other
drivers moved to intervene in the matter and object to settlement. The Superior Court, Los Angeles
County, No. BC714153, Dennis J. Landin, J., denied drivers' motion to intervene, approved the
settlement, and denied drivers' subsequent motions to vacate the judgment. Drivers appealed.


Holdings: The Court of Appeal, Collins, J., held that:


[1] drivers were not “aggrieved” for purposes of standing to move to vacate or appeal from
judgment, and


[2] drivers did not have direct and immediate interest in the settlement that was necessary for
permissive intervention.


Affirmed.


Procedural Posture(s): On Appeal; Motion to Intervene; Motion to Set Aside or Vacate Order
or Judgment.
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West Headnotes (25)


[1] Labor and Employment Actions
The Private Attorneys General Act (PAGA) deputizes aggrieved employees to bring a
representative lawsuit on behalf of the state to enforce labor laws. Cal. Lab. Code § 2698
et seq.


1 Cases that cite this headnote


[2] Labor and Employment Actions
Labor and Employment Parties;  standing
Although an aggrieved employee is the named plaintiff in a Private Attorneys General Act
(PAGA) action, PAGA disputes are between the state and the employer, not between the
employee and the employer. Cal. Lab. Code § 2698 et seq.


[3] Labor and Employment Actions
An employee suing under the Private Attorneys General Act (PAGA) does so as the proxy
or agent of the state's labor law enforcement agencies.


[4] Labor and Employment Actions
Labor and Employment Penalties
In a lawsuit brought under the Private Attorneys General Act (PAGA), the employee
plaintiff represents the same legal right and interest as state labor law enforcement
agencies—namely, recovery of civil penalties that otherwise would have been assessed
and collected by the Labor and Workforce Development Agency (LWDA). Cal. Lab. Code
§ 2698 et seq.


[5] Labor and Employment Conditions precedent
Before filing a Private Attorneys General Act (PAGA) lawsuit, an employee must provide
written notice to the Labor and Workforce Development Agency (LWDA) and the
employer of the specific Labor Code violations alleged and facts and theories to support
the claims; if the LWDA elects not to investigate, or investigates without issuing a citation,
the employee may then bring a PAGA action. Cal. Lab. Code § 2699.3(a)(2)(A).
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[6] Labor and Employment Conditions precedent
Notice requirement in the Private Attorneys General Act (PAGA), requiring that an
aggrieved employee provide written notice to the Labor and Workforce Development
Agency (LWDA) before filing a lawsuit, allows the relevant state agency to decide whether
to allocate scarce resources to an investigation. Cal. Lab. Code § 2699.3(a)(2)(A).


[7] Labor and Employment Actions
Overlapping Private Attorneys General Act (PAGA) actions may be brought by different
employees who allege the same violations and use the same theories. Cal. Lab. Code §
2698 et seq.


[8] Labor and Employment Actions
Res Judicata Persons Represented by Other Persons or Parties
Res Judicata Public Entities and Persons Related Thereto
Since an employee who brings an action under the Private Attorneys General Act (PAGA)
does so as the proxy or agent of the state, a judgment in an employee's action under
PAGA binds all those, including nonparty aggrieved employees, who would be bound by
a judgment in an action brought by the government. Cal. Lab. Code § 2698 et seq.


[9] Res Judicata Persons Represented by Other Persons or Parties
When an employee plaintiff prevails in a Private Attorneys General Act (PAGA) action,
nonparty employees may then, by invoking collateral estoppel, use the judgment against
the employer to obtain remedies other than civil penalties for the same Labor Code
violation. Cal. Lab. Code § 2698 et seq.


[10] Res Judicata Persons Represented by Other Persons or Parties
If an employer prevailed in a Private Attorneys General Act (PAGA) lawsuit, nonparty
employees who were not given notice of the action or afforded any opportunity to be heard
are not be bound by the judgment as to remedies other than civil penalties. Cal. Lab. Code
§ 2698 et seq.
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[11] Compromise, Settlement, and Release Class actions, claims, and settlements in
general
If the parties settle a Private Attorneys General Act (PAGA) claim, the plaintiff employee
is required to simultaneously submit the proposed settlement to the Labor and Workforce
Development Agency (LWDA) and the court is required to review and approve the
settlement; as such, the court must ensure that any negotiated resolution is fair to those
affected. Cal. Lab. Code § 2698 et seq.


[12] Appeal and Error Parties of Record
Appeal and Error Parties or Persons Injured or Aggrieved
Test for determining who can appeal a judgment is twofold—one must be both a party of
record to the action and aggrieved to have standing to appeal. Cal. Civ. Proc. Code § 902.


[13] Appeal and Error Parties or persons aggrieved by judgments against others
A nonparty that is aggrieved by a judgment or order may become a party of record and
obtain the right to appeal by moving to vacate the judgment. Cal. Civ. Proc. Code §§ 663,
902.


1 Cases that cite this headnote


[14] Appeal and Error Who are "aggrieved" in general
A party is “aggrieved,” as required to have standing to appeal a judgment, only if its rights
or interests are injuriously affected by the judgment. Cal. Civ. Proc. Code § 902.


2 Cases that cite this headnote


[15] Appeal and Error Who are "aggrieved" in general
To have standing to appeal a judgment, the aggrieved party's interest must be immediate,
pecuniary, and substantial and not nominal or a remote consequence of the judgment. Cal.
Civ. Proc. Code § 902.


2 Cases that cite this headnote


[16] Labor and Employment Actions
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Relief under the Private Attorneys General Act (PAGA) is designed primarily to benefit
the general public, not the party bringing the action. Cal. Lab. Code § 2698 et seq.


[17] Labor and Employment Actions
Labor and Employment Parties;  standing
A Private Attorneys General Act (PAGA) representative action is a type of qui tam action,
and the government entity on whose behalf the plaintiff files suit is always the real party
in interest. Cal. Lab. Code § 2698 et seq.


[18] Appeal and Error Who are "aggrieved" in general
Compromise, Settlement, and Release Reconsideration
Rideshare company drivers who brought separate actions against company under the
Private Attorneys General Act (PAGA) for alleged Labor Code violations had no
individual claims that would be affected by other driver's settlement of her PAGA suit
against company, and thus, they were not “aggrieved” for purposes of standing to move
to vacate or appeal from judgment approving the settlement; it was state's rights, and
not drivers' rights, that were affected by a parallel PAGA settlement, nor could drivers
claim a pecuniary interest in penalties at issue, as the civil penalties recovered on state's
behalf were intended to remediate present violations and deter future ones, not to redress
employees' injuries. Cal. Civ. Proc. Code §§ 663, 902; Cal. Lab. Code § 2698 et seq.


2 Cases that cite this headnote


[19] Appeal and Error Sufficiency in General
Notices of appeal are to be liberally construed so as to protect the right of appeal if it is
reasonably clear what appellant was trying to appeal from, and where the respondent could
not possibly have been misled or prejudiced. Cal. R. Ct. 8.100(a)(2).


[20] Parties Intervention
Threshold question in determining a nonparty's right to mandatory intervention is whether
the person seeking intervention has an interest relating to the property or transaction which
is the subject of the action. Cal. Civ. Proc. Code § 387(d)(1).


2 Cases that cite this headnote
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[21] Parties Interest in subject of action in general
Permissive or discretionary intervention requires a showing that the nonparty has a direct
and immediate interest in the action, among other criteria. Cal. Civ. Proc. Code § 387(d)(2).


[22] Parties Interest in subject of action in general
Requirement of a “direct and immediate interest,” for purposes of permissive intervention,
means that the interest must be of such a direct and immediate nature that the moving party
will either gain or lose by the direct legal operation and effect of the judgment. Cal. Civ.
Proc. Code § 387(d)(2).


[23] Parties Interest in subject of action in general
An interest is insufficient for permissive intervention when the action in which intervention
is sought does not directly affect it although the results of the action may indirectly benefit
or harm its owner. Cal. Civ. Proc. Code § 387(d)(2).


[24] Appeal and Error Intervention
Court of Appeal reviews the denial of permissive intervention for an abuse of discretion.
Cal. Civ. Proc. Code § 387(d)(2).


1 Cases that cite this headnote


[25] Compromise, Settlement, and Release Persons entitled to seek approval; standing
Rideshare company drivers who brought separate actions against company under the
Private Attorneys General Act (PAGA) for alleged Labor Code violations did not have
direct and immediate interest in other driver's settlement of her PAGA suit against
company which would establish their entitlement to mandatory or permissive intervention
in that parallel suit; drivers' position as plaintiffs in different PAGA actions did not create
direct interest in the parallel PAGA action in which they were not real parties in interest,
drivers' interest in pursuing enforcement of PAGA claims on behalf of the state could
not supersede same interest held by other driver her own PAGA case, and drivers had no
personal interest in the PAGA claims and any individual rights they had would not be
precluded under the PAGA settlement. Cal. Civ. Proc. Code § 387(d)(2); Cal. Lab. Code
§ 2698 et seq.
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Opinion


COLLINS, J.


**771  *961  Appellants Brandon Olson and Million Seifu and respondent Tina Turrieta worked
as drivers for a rideshare company, respondent Lyft, Inc. In 2018, Olson, Seifu, and Turrieta each
filed separate representative actions against Lyft under the Private Attorneys General Act of 2004
(PAGA) (Lab. Code, § 2698 et seq.), 1  alleging that Lyft misclassified its California drivers as
independent contractors rather than employees, thereby violating multiple provisions of the Labor
Code. Following a mediation in 2019, Turrieta and Lyft reached a settlement.


1 All further statutory references are to the Labor Code unless otherwise indicated.


After Turrieta moved for court approval of the settlement, appellants sought to intervene in the
matter and object to the settlement. Appellants argued that Lyft had engaged in a “reverse auction”
by settling with Turrieta for an unreasonably low amount, and that the settlement contained other
provisions that were unlawful and inconsistent with PAGA's purpose. The trial court rejected
appellants’ requests to intervene, finding that appellants lacked standing. The court found the
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settlement to be fair and adequate, and approved it. The court also denied the subsequent motions
by appellants to vacate the judgment under Code of Civil Procedure section 663.


On appeal, appellants contend the trial court erred in approving the settlement, and in denying their
motions to intervene and to vacate the *962  judgment. Respondents argue that, as nonparties,
appellants lack standing to seek any relief in this case, and further, that the settlement was proper.
We agree with respondents and the trial court that appellants’ status as PAGA plaintiffs in separate
actions does not confer standing to move to vacate the judgment or challenge the judgment on
appeal. Moreover, while appellants may appeal from the court's implicit order denying them
intervention, we find no error in that denial. We therefore affirm.


FACTUAL AND PROCEDURAL HISTORY


I. Initiation of PAGA Lawsuits by Drivers
Olson, Seifu, and Turrieta each worked as drivers for Lyft. As alleged by Turrieta, Lyft is a
transportation company that employs drivers to transport customers by automobile. Lyft uses a
cell phone application to connect its drivers with riders seeking transportation. During the relevant
period, Lyft “maintained a uniform policy of classifying all Drivers as independent contractors
rather than employees.”


On May 24, 2018, Olson filed his lawsuit, Olson v. Lyft, Inc. (Super. Ct. San Francisco County, No.
CGC-18-566788) (Olson), alleging PAGA claims on behalf of the State of California and other
similarly situated individuals who worked as drivers for Lyft in California. He alleged that Lyft
willfully misclassified its drivers as independent **772  contractors resulting in numerous Labor
Code violations, and sought recovery of civil penalties under PAGA. Seifu filed his lawsuit on July
5, 2018, captioned Seifu v. Lyft, Inc. (Super. Ct. Los Angeles County, No. BC712959) (Seifu), also
alleging PAGA claims based on driver misclassification. 2  Turrieta filed the instant case on July 13,
2018 (Turrieta). Turrieta's complaint alleged six claims under PAGA for willful misclassification,
failure to pay overtime wages, failure to timely pay wages, failure to pay wages upon termination,
failure to provide accurate itemized paystubs, and failure to reimburse business expenses.


2 During oral argument, counsel for Seifu and Olson clarified that Olson added his PAGA
claims to his existing complaint in July 2018, after Seifu had filed his PAGA complaint.
Thus, Seifu was the first of these three plaintiffs to file the PAGA claims at issue here.


In April 2019, Olson filed a petition to coordinate five actions against Lyft pending in San
Francisco and Los Angeles Superior Courts, including Olson, Seifu, and Turrieta. Lyft opposed
the petition, as did Seifu and several other plaintiffs. The Olson court denied the petition without
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prejudice, noting that four of the five cases were currently stayed—Seifu and Olson pending
resolution of appeals and Turrieta pending resolution of Seifu. 3


3 We granted Olson's request for judicial notice of the petition and court's order regarding
coordination in Olson.


*963  II. Settlement in Turrieta
In September 2019, Turrieta and Lyft reached a settlement of her case following a mediation.
Turrieta and Lyft signed the settlement agreement on December 4, 2019. The proposed settlement
covered all individuals who provided at least one ride as a driver on Lyft's platform from
April 30, 2017 to December 31, 2019. Lyft estimated the group to include a maximum of
565,000 individuals. The settlement required Lyft to pay $15 million in total, including a $14,000
enhancement payment to Turrieta, $5,048,087.34 in attorney fees and costs to Turrieta's counsel,
$6,071,978.17 to be paid to PAGA group members, 4  and $3,215,934.50 in penalties paid to the
state. Turrieta estimated that group members would receive an average payment of $12.


4 The amount allocated to PAGA group members represents a $5 million payment for
“underpaid wages” pursuant to section 558, subdivision (a)(3), and the balance of over $1
million as 25 percent of the recovered penalties paid to employees pursuant to section 2699,
subdivision (i).


Under the settlement, the parties agreed to file a first amended complaint in Turrieta that “covers
all PAGA claims that could have been brought against Lyft” for the relevant time period, so that
those claims would be released by the settlement. In the proposed first amended complaint, Turrieta
alleged four additional claims for failure to provide breaks, failure to store records, failure to pay
minimum wage, and failure to provide hiring notice. The settlement expressly exempted from
release any claims for damages (as opposed to penalties) and direct claims by group members
other than Turrieta. On December 9, 2019, Turrieta gave notice of the settlement to the state
through the California Labor and Workforce Development Agency (LWDA), including a copy of
the settlement agreement and the proposed first amended complaint. The LWDA did not respond. 5


5 Although the LWDA did not respond or object to the proposed settlement below, it did file
a brief, through the Division of Labor Standards Enforcement, as amicus curiae on appeal,
urging us to reverse the trial court's order approving the settlement. Turrieta filed a response
to the amicus brief.


**773  On December 9, 2019, Turrieta filed a motion for approval of the settlement, with a hearing
date of January 2, 2020. She argued that the court should approve the settlement, as it was “almost
twice the amount of a similar settlement in the rideshare industry that was approved in 2018,” citing
Price v. Uber Technologies, Inc. (Super. Ct. Los Angeles County, 2018, No. BC554512). Turrieta
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stated that she and Lyft engaged in “extensive informal pre-mediation discovery,” including
provision by Lyft of the number of pay periods at issue, the number of unique drivers on Lyft's
platform each week during the liability period, and detailed data for a sample of 10,000 drivers.
Based on that data, Turrieta's counsel “completed an extensive and *964  detailed calculation of
the value of the claims in the case” and estimated the maximum liability to be over $30 billion.


Turrieta acknowledged that the Supreme Court's recent decision in Dynamex Operations West,
Inc. v. Superior Court (2018) 4 Cal.5th 903, 232 Cal.Rptr.3d 1, 416 P.3d 1 (Dynamex) established
a new test that “poses a higher hurdle for employers” to prove that a worker was an independent
contractor rather than an employee. However, she argued that “the uncertainty as to retroactivity
of this ruling, as well as disputes as to which claims were subject to Dynamex, rendered the impact
of Dynamex uncertain.” Turrieta also informed the court that the parties had attended a full day
of mediation in September 2019 with “noted mediator” Antonio Piazza, but were unable to reach
an agreement. However, the mediator later “made a settlement proposal representing his own
independent valuation of the case, which the parties accepted.”


III. Motions by Olson and Seifu and Approval of Settlement
On December 24, 2019, Olson filed a motion to intervene in Turrieta and raised objections to the
settlement. He stated that he had not been notified by Turrieta's counsel of the proposed settlement
and only learned of it on December 20, 2019. Olson argued that he was entitled to intervene as
a matter of right under Code of Civil Procedure section 387, subdivision (d)(1) because he “(1)
claims an interest in the property or transaction that is the subject of the litigation; (2) is so situated
that the disposition of the action may impair or impede his ability to protect that interest; and (3)
will not be adequately represented by the existing party.” Alternatively, Olson sought permissive
intervention under Code of Civil Procedure section 387, subdivision (d)(2). Olson objected to the
proposed settlement as unfair, unreasonable, and inadequate in light of the purposes of PAGA,
arguing, among other reasons, that the amount of the penalties paid to the state was “grossly
inadequate” given the strength of the claims. In addition, Olson asserted the settlement was secured
through a reverse auction, it was obtained by “deliberately excluding” Olson and his counsel from
the negotiation, and it included an unjustified amount in attorney fees.


Because the hearing on Olson's motion was set for April 2020, he also filed an ex parte application
to continue the January 2020 settlement approval hearing until after his motion to intervene could
be heard. The court denied the application on December 26, 2019. 6


6 There is no transcript in the record from the hearing on the ex parte application. In its
subsequent order on January 2, 2020 approving the settlement, the court stated that it had
denied the application “after finding that there were no exigent circumstances warranting
relief.”
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*965  On December 31, 2019, Seifu also filed a motion for leave to intervene in Turrieta **774
and an objection to the proposed settlement. Like Olson, he sought to intervene as a matter of
right, arguing that he had an interest in the action as a member of the PAGA settlement group and
as the PAGA representative with the “first-filed” action. He also asked the court to postpone the
settlement approval hearing and argued that the settlement was not fair, adequate, or reasonable.


The court held the settlement approval hearing in Turrieta on January 2, 2020. Counsel for Turrieta
argued that appellants lacked standing to intervene or object to the settlement because “this case
belongs exclusively to the State.” He also contended that the settlement would be “one of the
largest payments” ever received by the state, “so they of course have not objected, they would like
to be paid.” Lyft's counsel agreed with Turrieta's position.


Counsel for appellants appeared at the hearing and the court allowed them to argue. Seifu's counsel
argued that Seifu's case was “the first-filed case” and Lyft had engaged in a reverse auction by
settling with Turrieta after it failed to reach an agreement with Seifu. She also argued that Seifu
had moved for an injunction in his case, which was stayed pending Lyft's appeal, but that Lyft
was attempting to avoid the effect of potential injunctive relief by settling a “copycat” case for
monetary penalties. She argued in the alternative that Seifu should be allowed to opt out of the
Turrieta settlement, so that “he can continue his pursuit of his injunction claim.” Olson's counsel
contended that the small amount of the settlement compared to the amount of possible liability
“does not represent any kind of deterrent or punitive result for a company such as Lyft which is
currently employing hundreds of thousands of workers in California and has billions of dollars in
revenue each year.” He also argued that other drivers should have standing to intervene and appeal
as they would in class actions.


In response to Seifu's arguments, counsel for Lyft contended that injunctive relief was not available
under PAGA, and that there was no such motion pending because Seifu was stayed. In addition,
even if injunctive relief was permitted, the settlement would not preclude injunctive relief. He also
disputed the suggestion of gamesmanship in the settlement.


Turrieta's counsel disputed appellants’ assertion of standing, arguing that if the court allowed
notice to or intervention by another PAGA plaintiff, “you'd be undoing a basic structural element
of PAGA” that was distinct from class action procedure. He also reiterated that the amount of
the settlement was reasonable compared to past settlements, and rejected the suggestion that the
state did not review the proposed settlement, considering it was “their biggest recovery of the
year.” He emphasized that the settlement was made at arm's *966  length, and was proposed by
an experienced, neutral mediator. At the conclusion of the hearing, the court took the matter under
submission.
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The court issued an order later that day, January 2, 2020. The court overruled Seifu's objection to
the settlement, finding that “[a]part from the fact that it was filed on the eve of the hearing, the
Court does not believe that he (like Olson) has standing to be heard on this matter.” The court held
that the real party in interest was the state, citing Amalgamated Transit Union, Local 1756, AFL-
CIO v. Superior Court (2009) 46 Cal.4th 993, 95 Cal.Rptr.3d 605, 209 P.3d 937 (Amalgamated).
The court also denied Seifu's request to “opt out” of the settlement, finding he had no legal basis
to do so, and was not precluded by the settlement from pursuing a preliminary injunction.


The court further found that the settlement was “fair, adequate, and reasonable **775  in light of
the time period that is encompassed by it and the amount that will eventually be paid to the State
of California and to the hundreds of thousands of Lyft drivers.” The court noted it had considered
another settlement approved in January 2018 for $7.75 million for a “period three times as long.”
The court also found that “although it is possible that monetary penalties could be up to $100
billion, 7  given that the claims in this case would likely be considered under pre-Dynamex law, it
is also possible that the penalties could be zero dollars.” The court rejected appellants’ assertion
that “Lyft engaged in gamesmanship such that plaintiffs in other cases (as well as the State) could
be shortchanged. In this regard, the court notes that after the parties engaged in mediation before a
very experienced mediator, they were still not able to arrive at a resolution. Instead, they ultimately
accepted the mediator's proposal.” In addition, the court concluded that it would “not assume
that the State of California [h]as not read and seriously considered the proposed settlement. As
mentioned above, it is the real party in interest and by not filing an opposition to the settlement,
the Court assumes that it agrees that the settlement is appropriate.”


7 Turrieta subsequently filed a request for clarification, noting that the record supported a value
of “over $10 billion.” During the settlement approval hearing, Seifu's counsel argued that
the maximum liability totaled over $2 billion, while Olson's counsel estimated it at over $12
billion. Ultimately, this factual dispute is irrelevant to resolution of this appeal.


The court signed the proposed order submitted by Turrieta, approving the settlement agreement and
finding the settlement “is in all respects fair, reasonable and adequate, and complies with the policy
goals of the PAGA. There was no collusion in connection with the Settlement. The Settlement was
the product of informed and arm's-length negotiations among competent counsel and the record is
sufficiently developed to have enabled Plaintiff and Defendant to adequately evaluate and consider
their respective positions.” The court further found that the settlement agreement was “reasonable
as it *967  provides substantial payment for the State of California and will provide the PAGA
Settlement Group Members with substantial recovery from a non-reversionary common fund.”
The court retained jurisdiction to enforce the settlement agreement, vacated all other hearing dates,
and ordered the matter dismissed with prejudice. The court entered judgment on January 6, 2020.
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On January 14, 2020, Olson filed a motion to vacate the Turrieta judgment pursuant to Code of
Civil Procedure section 663. He again argued that the court erred in approving the settlement
for several reasons, including: (1) the provision paying $5 million to drivers as underpaid wages
pursuant to section 558 was barred by the recent Supreme Court decision in ZB, N.A. v. Superior
Court (2019) 8 Cal.5th 175, 252 Cal.Rptr.3d 228, 448 P.3d 239; (2) the amount paid in penalties
to the state was unreasonable given the strength of the claims, which the court erroneously found
would not be considered under Dynamex; (3) the court “ignored the undisputed facts suggesting
that Lyft reverse-auctioned the State's claims”; and (4) the court erred in finding that Olson lacked
standing to intervene. Seifu also moved to vacate the judgment on January 21, 2020. 8  Lyft and
Turrieta both opposed the motions.


8 Seifu's motion to vacate the judgment, supporting documents, and reply are not included in
the record on appeal. After filing his opening brief, he moved to augment the record with
these documents and then requested that we take judicial notice of them. We denied both
requests.


**776  The court held a hearing on the motions to vacate the judgment on February 28, 2020.
Following argument by counsel for appellants and respondents, the court reiterated its finding
that the settlement “is in the best interest of the workers and in the best interest of the state of
California.” Then, the court found that appellants did not have standing to object to the settlement
or to bring a motion to set aside the judgment. The court subsequently issued a minute order
denying the motions. Olson and Seifu timely appealed.


Respondents moved to dismiss the appeals, arguing that appellants lacked standing. We issued
an order summarily denying the motions to dismiss without prejudice to the parties raising the
issue again in their briefing. 9  The parties submitted their briefs and appellate record. After full
consideration of the record and relevant legal authorities, we conclude that appellants lack *968
standing to appeal the judgment. Although they have standing to appeal the trial court's implicit
denial of their motions to intervene, we find no error and therefore affirm.


9 A summary denial of a motion to dismiss an appeal does not “preclude later full
consideration of the issue, accompanied by a written opinion, following review of the entire
record....” (Kowis v. Howard (1992) 3 Cal.4th 888, 900, 12 Cal.Rptr.2d 728, 838 P.2d 250,
overruling the contrary holding in Pigeon Point Ranch, Inc. v. Perot (1963) 59 Cal.2d 227,
230–231, 28 Cal.Rptr. 865, 379 P.2d 321; accord, Dakota Payphone, LLC v. Alcaraz (2011)
192 Cal.App.4th 493, 509, fn. 6, 121 Cal.Rptr.3d 435 [reversing prior order and dismissing
appeal upon “review of a complete record and further analysis of the law”].)
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DISCUSSION


I. PAGA Overview
“California's Labor Code contains a number of provisions designed to protect the health, safety,
and compensation of workers. Employers who violate these statutes may be sued by employees
for damages or statutory penalties. [Citations.] Statutory penalties, including double or treble
damages, provide recovery to the plaintiff beyond actual losses incurred. [Citation.] Several Labor
Code statutes provide for additional civil penalties, generally paid to the state unless otherwise
provided. [Citation.] Before PAGA's enactment, only the state could sue for civil penalties.” (Kim
v. Reins International California, Inc. (2020) 9 Cal.5th 73, 80, 259 Cal.Rptr.3d 769, 459 P.3d
1123 (Kim), citing Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348,
378, 173 Cal.Rptr.3d 289, 327 P.3d 129 (Iskanian).) The Legislature enacted PAGA in 2003 to
allow aggrieved employees to act as private attorneys general and recover civil penalties for
Labor Code violations. (Arias v. Superior Court (2009) 46 Cal.4th 969, 980-981, 95 Cal.Rptr.3d
588, 209 P.3d 923 (Arias); Villacres v. ABM Industries Inc. (2010) 189 Cal.App.4th 562, 578,
117 Cal.Rptr.3d 398.) The Legislature's declared purpose in enacting PAGA was “to supplement
enforcement actions by public agencies, which lack adequate resources to bring all such actions
themselves.” (Arias, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.)


[1]  [2]  [3]  [4] PAGA deputizes “aggrieved” employees to bring a representative lawsuit on
behalf of the state to enforce labor laws. (Kim, supra, 9 Cal.5th at p. 81, 259 Cal.Rptr.3d 769,
459 P.3d 1123; Iskanian, supra, 59 Cal.4th at p. 386, 173 Cal.Rptr.3d 289, 327 P.3d 129.) An
“aggrieved employee” for purposes of bringing a PAGA claim is defined under the statute as
“any person who was employed by the alleged violator and against whom one or more of the
alleged violations was committed.” (§ 2699, subd. (c); see also Kim, supra, 9 Cal.5th at p. 82, 259
Cal.Rptr.3d 769, 459 P.3d 1123.) Although an aggrieved employee is the **777  named plaintiff in
a PAGA action, PAGA disputes are between the state and the employer, not between the employee
and the employer. (Iskanian, supra, 59 Cal.4th at p. 386, 173 Cal.Rptr.3d 289, 327 P.3d 129; Arias,
supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923 [plaintiff represents same legal rights
and interests as state labor law enforcement agencies].) Thus, an employee suing under PAGA
“does so as the proxy or agent of the state's labor law enforcement agencies.... In a lawsuit brought
under the act, the employee plaintiff represents the same legal right and interest as state labor law
enforcement agencies—namely, recovery of civil *969  penalties that otherwise would have been
assessed and collected by the [LWDA].” (Arias, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588,
209 P.3d 923; accord, Iskanian, supra, 59 Cal.4th at p. 380, 173 Cal.Rptr.3d 289, 327 P.3d 129.)


[5]  [6] Before filing a PAGA lawsuit, an employee must provide written notice to the LWDA
and the employer of the specific Labor Code violations alleged and facts and theories to support
the claims. (§ 2699.3, subd. (a)(1)(A).) “If the [LWDA] elects not to investigate, or investigates
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without issuing a citation, the employee may then bring a PAGA action.” (Williams v. Superior
Court (2017) 3 Cal.5th 531, 545, 220 Cal.Rptr.3d 472, 398 P.3d 69 (Williams); see § 2699.3, subd.
(a)(2)(A); Julian v. Glenair, Inc. (2017) 17 Cal.App.5th 853, 866, 225 Cal.Rptr.3d 798 (Julian).)
The notice requirement allows the relevant state agency to decide “whether to allocate scarce
resources to an investigation.” (Williams, supra, 3 Cal.5th at p. 546, 220 Cal.Rptr.3d 472, 398
P.3d 69.) The LWDA receives 75 percent of the civil penalties recovered in an action brought by
an aggrieved employee; the remaining 25 percent of the penalties is distributed to the “aggrieved
employees.” (§ 2699, subd. (i); Arias, supra, 46 Cal.4th at pp. 980-981, 95 Cal.Rptr.3d 588, 209
P.3d 923.)


[7]  [8]  [9]  [10] Overlapping PAGA actions may be brought by different employees who allege
the same violations and use the same theories. (Julian, supra, 17 Cal.App.5th at pp. 866-867, 225
Cal.Rptr.3d 798.) However, because an employee who brings an action under PAGA does so as
the “proxy or agent” of the state, a judgment in an employee's action under PAGA “binds all those,
including nonparty aggrieved employees, who would be bound by a judgment in an action brought
by the government.” (Arias, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.) As our
Supreme Court has explained, when an employee plaintiff prevails in a PAGA action, “[n]onparty
employees may then, by invoking collateral estoppel, use the judgment against the employer to
obtain remedies other than civil penalties for the same Labor Code violation[s].” (Id. at p. 987, 95
Cal.Rptr.3d 588, 209 P.3d 923.) “If the employer had prevailed, however, the nonparty employees,
because they were not given notice of the action or afforded any opportunity to be heard, would
not be bound by the judgment as to remedies other than civil penalties.” (Ibid.; see also Williams,
supra, 3 Cal.5th at p. 547, fn. 4, 220 Cal.Rptr.3d 472, 398 P.3d 69 [employees “do not own a
personal claim for PAGA civil penalties”].)


[11] If the parties settle a PAGA claim, section 2699, subdivision (l)(2) requires the plaintiff
employee to simultaneously submit the proposed settlement to the LWDA and the court, and
further requires that the court “review and approve” the settlement. As such, the court must
“ensur[e] that any negotiated resolution is fair to those affected.” (Williams, supra, 3 Cal.5th at p.
549, 220 Cal.Rptr.3d 472, 398 P.3d 69.)


*970  II. Analysis
This appeal presents overlapping challenges to two separate orders. First, appellants **778  seek to
appeal from the judgment on the ground that the trial court should not have approved the settlement.
They contend that they have standing to do so because they moved to vacate the judgment under
Code of Civil Procedure section 663. Respondents counter that appellants, as nonparties, lacked
standing to move to vacate the judgment and therefore cannot use those motions as a basis for
appeal. We agree with respondents and the trial court that due to the unique nature of PAGA, in
which the state is the real party in interest, appellants had no personal interest in Turrieta and
therefore are not “aggrieved parties” who may appeal from the judgment.
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Second, appellants challenge the trial court's denial of their motions to intervene in Turrieta. Again,
they argue that they had a personal interest in the Turrieta proceedings and proposed settlement
because they were deputized to prosecute PAGA claims on behalf of the state. Respondents assert
that this issue is outside the scope of the appeal and, additionally, that appellants are not entitled to
intervene. Although we agree with appellants that they may raise this issue on appeal, we conclude
that the trial court did not err in denying them intervention.


A. Motion to vacate judgment
Respondents contend that appellants lacked standing below to bring a motion to set aside the
judgment pursuant to Code of Civil Procedure section 663, and lack standing to appeal from the
judgment for the same reasons. We agree.


[12]  [13] Code of Civil Procedure section 902 allows “ ‘[a]ny party aggrieved’ ” to appeal from
a judgment. Thus, “[t]he test is twofold—one must be both a party of record to the action and
aggrieved to have standing to appeal.” (Shaw v. Hughes Aircraft Co. (2000) 83 Cal.App.4th 1336,
1342, 100 Cal.Rptr.2d 446; see also Hernandez v. Restoration Hardware, Inc. (2018) 4 Cal.5th
260, 263, 228 Cal.Rptr.3d 106, 409 P.3d 281 (Hernandez).) However, a nonparty that is aggrieved
by a judgment or order may become a party of record and obtain the right to appeal by moving
to vacate the judgment pursuant to Code of Civil Procedure section 663. (Hernandez, supra, 4
Cal.5th at p. 267, 228 Cal.Rptr.3d 106, 409 P.3d 281, citing Eggert v. Pac. States S. & L. Co.
(1942) 20 Cal.2d 199, 201, 124 P.2d 815; County of Alameda v. Carleson (1971) 5 Cal.3d 730,
736, 738, 97 Cal.Rptr. 385, 488 P.2d 953 (Carleson) [one who is legally “aggrieved” by judgment
may become “party of record” with the right to appeal by moving to vacate judgment for “incorrect
legal conclusion” or “erroneous judgment upon the facts”].) Similarly, pursuant to Code of Civil
Procedure section 663, a “party *971  aggrieved” may move for a judgment “to be set aside and
vacated ... and another and different judgment entered, ... materially affecting the substantial rights
of the party and entitling the party to a different judgment.” Thus, in order for appellants to have
standing to bring a motion to vacate the judgment or to appeal from that judgment, they must have
been “aggrieved” by the judgment.


[14]  [15] A party is aggrieved “only if its ‘rights or interests are injuriously affected by the
judgment.’ ” (Sabi v. Sterling (2010) 183 Cal.App.4th 916, 947, 107 Cal.Rptr.3d 805, quoting
Carleson, supra, 5 Cal.3d at p. 737, 97 Cal.Rptr. 385, 488 P.2d 953.) The aggrieved party's interest
“must be immediate, pecuniary, and substantial and not nominal or a remote consequence of the
judgment.” (Carleson, supra, 5 Cal.3d at p. 737, 97 Cal.Rptr. 385, 488 P.2d 953; see also Howard
Contracting, Inc. v. G.A. MacDonald Construction Co., Inc. (1998) 71 Cal.App.4th 38, 58, 83
Cal.Rptr.2d 590.) 10
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10 We note that whether someone is an “aggrieved employee” as defined by section 2699,
subdivision (c) and thus able to bring a lawsuit under PAGA is a distinct inquiry from whether
a nonparty may become an aggrieved party because of a personal interest in a different
lawsuit and thereby obtain standing to challenge the judgment. None of the parties here have
claimed otherwise.


**779  Appellants contend they are “aggrieved” parties because of their status as designated
proxies for the state. Olson argues that the settlement has an “ ‘immediate, pecuniary, and
substantial’ effect on the State (and Olson as the State's proxy): it extinguishes the claims Olson
was deputized to pursue for less than pennies on the dollar.” Similarly, Seifu contends that he has
“an interest in representing the State's interest” in “achieving the maximum recovery possible for
Lyft's misdeeds,” and deterring future violations.


[16]  [17] We are not persuaded that appellants’ role as PAGA plaintiffs confers upon them
a personal interest in the settlement of another PAGA claim. As our Supreme Court recently
explained: “A PAGA claim is legally and conceptually different from an employee's own suit for
damages and statutory penalties. An employee suing under PAGA ‘does so as the proxy or agent
of the state's labor law enforcement agencies.’ ” (Kim, supra, 9 Cal.5th at p. 81, 259 Cal.Rptr.3d
769, 459 P.3d 1123, quoting Arias, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.)
As such, “[e]very PAGA claim is ‘a dispute between an employer and the state.’ [Citations.] ....
Relief under PAGA is designed primarily to benefit the general public, not the party bringing the
action.” (Ibid.; see also Iskanian, supra, 59 Cal.4th at p. 386, 173 Cal.Rptr.3d 289, 327 P.3d 129;
Arias, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.) “ ‘A PAGA representative
action is therefore a type of qui tam action,’ ” and the “government entity on whose behalf the
plaintiff files *972  suit is always the real party in interest.” (Ibid., quoting Iskanian, supra, 59
Cal.4th at p. 382, 173 Cal.Rptr.3d 289, 327 P.3d 129.) 11


11 As such, Seifu's contention that he “supplanted the State as the real party in interest” is
meritless.


In Amalgamated, supra, 46 Cal.4th at p. 1003, 95 Cal.Rptr.3d 605, 209 P.3d 937, the court rejected
an attempt by a labor union to bring a PAGA claim as the assignee of the employees who had
suffered injury. The court reasoned that the claim could not be assigned because PAGA “does not
create property rights or any other substantive rights. Nor does it impose any legal obligations. It is
simply a procedural statute allowing an aggrieved employee to recover civil penalties—for Labor
Code violations—that otherwise would be sought by state labor law enforcement agencies.” (Ibid.)
Thus, the court held that an aggrieved employee could not assign a PAGA claim for “statutory
penalties because the employee does not own an assignable interest.” (Ibid.)


[18] Consequently, appellants’ ability to file PAGA claims on behalf of the state does not convert
the state's interest into their own or render them real parties in interest. (Amalgamated, supra,
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46 Cal.4th at p. 1003, 95 Cal.Rptr.3d 605, 209 P.3d 937; Arias, supra, 46 Cal.4th at p. 986,
95 Cal.Rptr.3d 588, 209 P.3d 923.) Appellants were deputized under PAGA to prosecute their
employer's Labor Code violations on behalf of the state; they fail to point to any authority allowing
them to act on the state's behalf for all purposes. Because it is the state's rights, and not appellants’,
that are affected by a parallel PAGA settlement, appellants are not aggrieved parties with standing
to seek to vacate the judgment or appeal. 12  Nor can appellants **780  claim a pecuniary interest
in the penalties at issue, as the “civil penalties recovered on the state's behalf are intended to
‘remediate present violations and deter future ones,’ not to redress employees’ injuries.” (Kim,
supra, 9 Cal.5th 73, 86, 259 Cal.Rptr.3d 769, 459 P.3d 1123, quoting Williams, supra, 3 Cal.5th
at p. 546, 220 Cal.Rptr.3d 472, 398 P.3d 69; see also Iskanian, supra, at p. 381, 173 Cal.Rptr.3d
289, 327 P.3d 129.)


12 To the extent Seifu additionally contends that his purported status as the “first-filed” PAGA
plaintiff creates a personal interest in the settlement of a later-filed PAGA action, he cites
no authority supporting that contention.


We disagree with Olson's prediction that denying him status as an aggrieved party will “have the
dangerous effect of insulating all PAGA settlement approval orders from objection at the trial court
level and subsequent appellate review,” allowing a plaintiff to “settle PAGA claims on patently
unreasonable terms.” PAGA expressly requires notice of a proposed settlement to both the LWDA
and the trial court, and directs the court to review the settlement prior to approval. (§ 2699, subd.
(l)(2); see also Williams, supra, 3 Cal.5th at p. 549, 220 Cal.Rptr.3d 472, 398 P.3d 69 [court must
“ensur[e] that any negotiated resolution is fair to *973  those affected”].) These procedures were
followed here. 13  Moreover, as evidenced by several of the cases cited by appellants, the LWDA
may provide the trial court with comments on or objections to a proposed settlement, and has done
so in the past. (See O'Connor v. Uber Technologies, Inc. (N.D. Cal. 2016) 201 F.Supp.3d 1110,
1113 [noting that the court “invited and considered the comments” of the LWDA before rejecting
the proposed settlement of class and PAGA claims].) Here, the LWDA did not raise objections
to the settlement until it submitted an amicus brief on appeal, but that does not invalidate the
protections provided by PAGA's notice and review requirements. 14


13 We also note that, while it did not allow appellants to intervene, the trial court did allow
appellants to submit objections, and to present argument at two hearings, and it addressed
those objections (albeit briefly) in its order approving the settlement.


14 The LWDA raises several objections to the settlement in its amicus brief; in particular, it
contends that the settlement released claims (newly added to the FAC) that Turrieta was
not deputized to pursue because she never gave the requisite 65-day notice to the state
under section 2699.3, subdivision (a). This argument should have been addressed to the
trial court below. If the LWDA had asserted its objections before the trial court (or at a
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minimum, requested more time to consider the proposal), it could have provided the court
with potentially useful information in considering the fairness of the settlement. Instead, it
did so only belatedly and in its limited role as amicus on appeal. Moreover, regardless of the
standing issue, neither appellant timely raised the argument that adding causes of action in
the FAC required a new notice to the state—Seifu did not raise it at all and Olson did so only
in a single paragraph at the very end of his reply in support of his motion to vacate. This
issue is therefore forfeited and we would not consider it, even if appellants had standing to
raise it. (See St. Mary v. Superior Court (2014) 223 Cal.App.4th 762, 783, 167 Cal.Rptr.3d
517 [“points raised in a reply brief for the first time will not be considered unless good cause
is shown for the failure to present them before”]; Balboa Ins. Co. v. Aguirre (1983) 149
Cal.App.3d 1002, 1010, 197 Cal.Rptr. 250.)


Appellants also argue that they are aggrieved as nonparty employees who would be bound by
the judgment. But the settlement of Turrieta's PAGA claims is only binding with respect to the
state's assertion of the same PAGA claims and recovery of the same civil penalties—not any
personal claims appellants may have against Lyft. (See Julian, supra, 17 Cal.App.5th at p. 867,
225 Cal.Rptr.3d 798 [“under the doctrine of collateral estoppel, a [PAGA] judgment ... binds the
government, as well as all aggrieved nonparty employees potentially entitled to assert a PAGA
action”].) As the Williams court explained: “absent employees do not own a **781  personal claim
for PAGA civil penalties (see Amalgamated[, supra,] 46 Cal.4th [at p.] 1003 [95 Cal.Rptr.3d 605,
209 P.3d 937]), and whatever personal claims the absent employees might have for relief are not
at stake (Iskanian [ ], supra, 59 Cal.4th at p. 381 [173 Cal.Rptr.3d 289, 327 P.3d 129] [‘The civil
penalties recovered on behalf of the state under the PAGA are distinct from the statutory damages
to which employees may be entitled in their individual capacities’]).” (Williams, supra, 3 Cal.5th at
p. 547, fn. 4, 220 Cal.Rptr.3d 472, 398 P.3d 69; see also Sakkab v. Luxottica Retail North America,
Inc. (9th Cir. 2015) 803 F.3d 425, 436.) Thus, the settlement forecloses only the state's *974
ability to seek the same civil penalties; it does not bar any claims owned by appellants and therefore
does not injure their personal interests.


The unique nature of a PAGA claim is further underscored by the distinction between a PAGA
claim and a class action. “In a class action, the ‘representative plaintiff still possesses only a
single claim for relief—the plaintiff's own,’ ” and the class action is used as a procedural device
to aggregate numerous individual claims. (Kim, supra, 9 Cal.5th at pp. 86-87, 259 Cal.Rptr.3d
769, 459 P.3d 1123, quoting Watkins v. Wachovia Corp. (2009) 172 Cal.App.4th 1576, 1589, 92
Cal.Rptr.3d 409.) “ ‘But a representative action under PAGA is not a class action.’ [Citation.] There
is no individual component to a PAGA action because ‘every PAGA action ... is a representative
action on behalf of the state.’ ” (Ibid., quoting Iskanian, supra, 59 Cal.4th at p. 387, 173 Cal.Rptr.3d
289, 327 P.3d 129.) As a result, unlike a class action, PAGA has no notice requirements for
unnamed aggrieved employees, nor may such employees opt out of a PAGA action. (See Sakkab v.
Luxottica Retail North America, Inc., supra, 803 F.3d at p. 436; see also Arias, supra, 46 Cal.4th at
p. 987, 95 Cal.Rptr.3d 588, 209 P.3d 923 [“the nonparty employees, because they were not given
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notice of the action or afforded any opportunity to be heard, would not be bound by the judgment as
to remedies other than civil penalties”].) 15  Here, appellants have no individual claims that would
be affected by the settlement and are therefore not “aggrieved” for the purposes of standing to
move to vacate or appeal from that judgment.


15 Although appellants complained to the trial court and on appeal that they were not notified
of the settlement, they cite no authority entitling them to such notice. Similarly, appellants
devoted much of their briefing and most of their time during oral argument on appeal to
policy arguments (despite the panel's inquiries on the standing issue). The policy issues
appellants raise are best addressed to the Legislature.


B. Motion to intervene


1. Scope of appeal


We next turn to appellants’ challenge to the court's denial of their motions for intervention pursuant
to Code of Civil Procedure section 387. As an initial matter, respondents contend that appellants
have not properly raised this issue on appeal because the trial court never denied the motions and
appellants did not appeal from any such denial.


From the record before us, it appears that the court did not issue an order specifically denying
appellants’ motions to intervene. However, Olson argues that the court effectively denied his
motion when it vacated the scheduled *975  hearing and denied his motion to vacate the
judgment. 16  We find that the record supports the conclusion that the trial court denied appellants’
**782  motions for intervention. 17  In its January 2, 2020 order, the court addressed the issues
raised by the parties regarding intervention, expressly finding that Seifu and Olson did not have
standing to be heard, because the state was the real party in interest. The court also vacated the
scheduled hearing on the motions to intervene. As such, the trial court's January 2, 2020 order
effectively denied appellants’ motions for intervention.


16 Despite its length, Seifu's reply brief is largely silent as to respondents’ challenges to
intervention. In his opening brief, he commingles the discussion regarding the motion to
vacate and intervention.


17 Respondents do not dispute that an order denying intervention would be appealable. (See
Carleson, supra, 5 Cal.3d at p. 736, 97 Cal.Rptr. 385, 488 P.2d 953 [“[O]ne who is
denied the right to intervene in an action ordinarily may not appeal from a judgment
subsequently entered in the case. [Citations.] Instead, he may appeal from the order denying
intervention.”]; see also Hodge v. Kirkpatrick Development, Inc. (2005) 130 Cal.App.4th
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540, 547, 30 Cal.Rptr.3d 303 (Hodge) [an order denying a motion to intervene is appealable
“because it finally and adversely determines the moving party's right to proceed in the
action”].)


[19] Respondents also contend that appellants appealed only from the denial of their motions to
vacate, not from any order denying intervention. “[I]t is and has been the law of this state that
notices of appeal are to be liberally construed so as to protect the right of appeal if it is reasonably
clear what appellant was trying to appeal from, and where the respondent could not possibly have
been misled or prejudiced.” (Etheridge v. Reins Internat. California, Inc. (2009) 172 Cal.App.4th
908, 913, 91 Cal.Rptr.3d 816, quoting Luz v. Lopes (1960) 55 Cal.2d 54, 59, 10 Cal.Rptr. 161, 358
P.2d 289; Cal. Rules of Court, rule 8.100(a)(2).) In Seifu's notice of appeal, he expressly appealed
from both the January 2 and February 28, 2020 orders. Olson's notice of appeal lists only the
February 28, 2020 order denying the motion to vacate; however, in his description of the issues
to be raised on appeal, he included the court's refusal to hear his motion to intervene. Moreover,
all the parties addressed the issue of intervention in their briefs on appeal. As such, we construe
appellants’ notices of appeal as taken from both the order denying their motions to vacate the
judgment and the implicit order denying intervention.


2. Code of Civil Procedure section 387


[20] Code of Civil Procedure section 387 allows either mandatory or permissive intervention. A
nonparty has a right to mandatory intervention where “[t]he person seeking intervention claims an
interest relating to the property or transaction that is the subject of the action and that person is
so situated that the disposition of the action may impair or impede that person's ability to protect
that interest, unless that person's interest is adequately *976  represented by one or more of the
existing parties.” (Code Civ. Proc., § 387, subd. (d)(1).) Thus, “the threshold question is whether
the person seeking intervention has ‘an interest relating to the property or transaction which is
the subject of the action.’ ” (Siena Court Homeowners Assn. v. Green Valley Corp. (2008) 164
Cal.App.4th 1416, 1423, 79 Cal.Rptr.3d 915, quotation omitted; Mylan Laboratories, Inc. v. Soon–
Shiong (1999) 76 Cal.App.4th 71, 78, 90 Cal.Rptr.2d 111 (Mylan).)


[21]  [22]  [23] Permissive or discretionary intervention under Code of Civil Procedure section
387, subdivision (d)(2) also requires a showing that “the nonparty has a direct and immediate
interest in the action,” among other criteria. (Reliance Insurance Co. v. Superior Court (2000)
84 Cal.App.4th 383, 386, 100 Cal.Rptr.2d 807.) “The requirement of a direct and immediate
interest means that the interest must be of such a direct and immediate nature that the moving
party ‘ “will either gain or **783  lose by the direct legal operation and effect of the judgment.”
’ ” (City and County of San Francisco v. State of California (2005) 128 Cal.App.4th 1030, 1036,
27 Cal.Rptr.3d 722.) “Conversely, ‘[a]n interest is ... insufficient for intervention when the action
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in which intervention is sought does not directly affect it although the results of the action may
indirectly benefit or harm its owner.’ ” (Ibid.)


3. Standard of review


[24] The parties dispute the appropriate standard of review. Several appellate courts have
implicitly applied the de novo standard of review to an order denying mandatory intervention.
(See, e.g., Hodge, supra, 130 Cal.App.4th at pp. 548–550, 30 Cal.Rptr.3d 303; Mylan, supra,
76 Cal.App.4th at pp. 78–80, 90 Cal.Rptr.2d 111.) Turrieta, on the other hand, argues that the
applicable standard is abuse of discretion, citing Reliance Insurance Co. v. Superior Court,
supra, 84 Cal.App.4th at p. 386, 100 Cal.Rptr.2d 807. We conclude that the denial of mandatory
intervention was proper under either standard. We review the denial of permissive intervention for
an abuse of discretion. (See id. at p. 386, 100 Cal.Rptr.2d 807; Truck Ins. Exchange v. Superior
Court (1997) 60 Cal.App.4th 342, 345, 70 Cal.Rptr.2d 255.)


4. Denial of Intervention


Appellants contend the trial court should have granted their motions based on either mandatory or
permissive intervention. Both mandatory and permissive intervention require a motion to intervene
to be made “upon timely application.” (Code Civ. Proc. § 387, subds. (d)(1), (2).) Respondents
argue that neither appellant's motion was timely, as they knew about the Turrieta action for many
months but did not seek to intervene, even after the court in Olson denied Olson's motion to
coordinate the cases. Appellants counter that timeliness is measured from the date the intervenors
“knew or *977  should have known their interests were not being adequately represented.” (Lofton
v. Wells Fargo Home Mortgage, Inc. (2018) 27 Cal.App.5th 1001, 1013, 238 Cal.Rptr.3d 626.)
According to appellants, they had no reason to believe their interests were not being protected by
Turrieta as another proxy until they became aware of the terms of the settlement.


Although the trial court noted that Seifu's motion to intervene was filed on the eve of the settlement
approval hearing, it is not apparent from the record that the court made a finding of untimeliness
as a basis to deny intervention. We need not resolve this issue. Even if we found that appellants’
motions were timely, we nevertheless would conclude that they failed to establish a right to
intervention.


[25] Appellants cannot meet the threshold showing that they had a direct and immediate interest
in the settlement, which would establish their entitlement to mandatory or permissive intervention.
Appellants’ claim that they had a qualifying interest fails for the same reason they could not
establish they were “aggrieved” for the purposes of standing. As we explained in our discussion of
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standing above, appellants’ position as PAGA plaintiffs in different PAGA actions does not create
a direct interest in Turrieta, in which they are not real parties in interest. Appellants’ interest in
pursuing enforcement of PAGA claims on behalf of the state cannot supersede the same interest
held by Turrieta in her own PAGA case. As with standing, appellants have no personal interest in
the PAGA claims and any individual rights they have would not be precluded under the PAGA
settlement. (Amalgamated, supra, 46 Cal.4th at p. 1003, 95 Cal.Rptr.3d 605, 209 P.3d 937; Arias,
supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.) Thus, the trial **784  court did
not err in denying appellants’ motions to intervene.


DISPOSITION


The judgment is affirmed. Respondents are awarded their costs on appeal.


We concur:


MANELLA, P. J.


CURREY, J.


All Citations


69 Cal.App.5th 955, 284 Cal.Rptr.3d 767, 21 Cal. Daily Op. Serv. 10,225, 2021 Daily Journal
D.A.R. 10,394
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70 Cal.App.5th 986
Court of Appeal, Fourth District, Division 3, California.


Josue URIBE, Plaintiff and Respondent,
v.


CROWN BUILDING MAINTENANCE CO., Defendant and Respondent;
Isabel Garibay, Intervener and Appellant.


G057836
|


Filed 9/30/2021
|


As Modified on Denial of Rehearing 10/26/2021


Synopsis
Background: Employee brought action against employer for failure to make reimbursements for
uniform and footwear costs under Labor Code and for civil penalties and injunctive relief under
Private Attorneys General Act (PAGA). Parties entered into settlement conditioned on employee
filing amended complaint converting lawsuit into class action and including unreimbursed costs of
cell phone usage as additional basis for Labor Code and PAGA claims, then moved for preliminary
approval of settlement. Unnamed class member who had already filed her own putative class
action for unreimbursed cell phone costs and for representative claim under PAGA on such basis
moved to intervene, and motion was granted. After Judicial Council referred employer's petition
to coordinate actions to presiding judge of Superior Court, Alameda County, to appoint judge to
hear such petition, but before appointment occurred, the Superior Court, Orange County, Glenda
Sanders, J., No. 30-2016-00839857, granted employee's and employer's joint motion for final
approval of settlement, entered judgment, and declined to rule on class member's complaint in
intervention and motion to vacate judgment. Class member appealed.


Holdings: The Court of Appeal, Goethals, J., held that:


[1] unnamed class member had standing to appeal as party aggrieved by approval of settlement
of PAGA claim;


[2] employee's notice of PAGA claim for unreimbursed cell phone costs was deficient; and


[3] settlement was nullity absent PAGA claim for unreimbursed cell phone costs.
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Reversed and remanded.


Procedural Posture(s): On Appeal; Motion for Final Approval of Class Action Settlement;
Motion to Intervene.


West Headnotes (18)


[1] Appeal and Error Interveners and claimants
Becoming a party of record by way of intervention does not suffice to vest a party with
standing to appeal a settlement, judgment, or attorney fee award in a class action. Cal. Civ.
Proc. Code § 902.


1 Cases that cite this headnote


[2] Appeal and Error Parties or Persons Injured or Aggrieved
Only a party aggrieved by a judgment or order has standing to appeal the judgment or
order. Cal. Civ. Proc. Code § 902.


1 Cases that cite this headnote


[3] Appeal and Error Who are "aggrieved" in general
A party is “aggrieved” for purposes of appellate standing if his or her rights or interests
are injuriously affected by the judgment. Cal. Civ. Proc. Code § 902.


[4] Appeal and Error Who are "aggrieved" in general
For a party to have rights or interests that are injuriously affected by a judgment, as
necessary for the party to have standing to appeal a judgment as an aggrieved party, the
rights or interests must be immediate, pecuniary, and substantial and not nominal or a
remote consequence of the judgment. Cal. Civ. Proc. Code § 902.


[5] Appeal and Error Standing
The issue of whether a party has standing to appeal is a question of law.
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[6] Appeal and Error Parties or Persons Injured or Aggrieved
Appeal and Error Proceedings for Review
The Court of Appeals liberally construes a party's appellate standing and resolves all
doubts about it in favor of the right to appeal.


[7] Parties Options;  withdrawal
A defining feature of the class action procedure is that a class member may opt out of the
class if he or she does not wish to be bound by the result of the suit.


[8] Parties Options;  withdrawal
Individuals who opt out of class litigation generally may pursue their own independent
remedies, such as negotiation with defendants, initiation of their own action, or
intervention in some other action.


[9] Res Judicata Class actions
A plaintiff cannot opt out of a class settlement of a claim under the Private Attorneys
General Act (PAGA) and thereafter pursue civil penalties for the same violations again
on behalf of the Labor and Workforce Development Agency (LWDA). Cal. Lab. Code §
2698 et seq.


1 Cases that cite this headnote


[10] Appeal and Error Interveners and claimants
Unnamed class member who intervened in employee's class action against employer for
claims including unpaid uniform and cell phone cost reimbursements under Labor Code
and for relief under Private Attorneys General Act (PAGA), who had previously filed
similar action against employer for cell phone reimbursements and related PAGA relief,
was aggrieved by trial court's judgment accepting employee's and employer's settlement,
and, thus, unnamed class member had standing to appeal judgment; unnamed class
member was unable to opt out of settlement of employee's PAGA claim, and judgment on
final approval of settlement resolved unnamed class member's PAGA claim in employee's
action against her and stripped her of authority to pursue her own PAGA claim. Cal. Civ.
Proc. Code § 902; Cal. Lab. Code § 2698 et seq.
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1 Cases that cite this headnote


[11] Labor and Employment Conditions precedent
An employee's provision of proper notice of an alleged Labor Code violation to the
employer and the Labor Workforce Development Agency (LWDA) is a condition of a
lawsuit under the Private Attorneys General Act (PAGA). Cal. Lab. Code § 2699.3.


1 Cases that cite this headnote


[12] Labor and Employment Conditions precedent
The purpose of the notice provision of the Private Attorneys General Act (PAGA) is to
allow the Labor and Workforce Development Agency (LWDA) to act first on more serious
violations such as wage and hour violations and give employers an opportunity to cure
less serious violations. Cal. Lab. Code § 2699.3.


[13] Labor and Employment Conditions precedent
Facts and theories supporting a claim, however minimal, are an indispensable component
of adequate notice of a claim under the Private Attorneys General Act (PAGA). Cal. Lab.
Code § 2699.3.


[14] Labor and Employment Conditions precedent
Something more than bare allegations of a Labor Code violation is necessary to constitute
adequate notice of a claim, as required under the Private Attorneys General Act (PAGA).
Cal. Lab. Code § 2699.3.


[15] Labor and Employment Conditions precedent
Mere Labor Code section references with prose excerpting or rephrasing the statutory
language are insufficient to constitute adequate notice of a claim under the Private
Attorneys General Act (PAGA), because such references simply paraphrase the allegedly
violated statutes; instead, the plain meaning of the phrase “facts and theories to support
the alleged violation,” as the standard for adequacy of notice under PAGA, indicates
that plaintiffs are required to put forward sufficient facts to support their claims of labor
violations. Cal. Lab. Code § 2699.3.
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[16] Labor and Employment Conditions precedent
Employee's bare reference, in his notice to employer and Labor and Workforce
Development Agency (LWDA) under Private Attorneys General Act (PAGA), to Labor
Code provision governing indemnification of employee expenses was insufficient to
preserve PAGA claim based on employer's failure to reimburse employees for cell phone
usage, and, thus, employee was precluded from asserting PAGA claim against employer on
behalf of class based on cell phone reimbursement, where employee's notice stated no facts
supporting cell phone reimbursement theory of alleged PAGA violation, but, rather, only
stated facts supporting employee's claim that employer violated indemnification statute by
failing to reimburse employees for purchasing shoes and maintaining uniforms. Cal. Lab.
Code §§ 2699.3(a)(1)(A), 2802.


1 Cases that cite this headnote


[17] Labor and Employment Conditions precedent
The facts and theories of a labor violation that must be stated in a notice under the Private
Attorneys General Act (PAGA) are minimal. Cal. Lab. Code § 2699.3(a)(1)(A).


[18] Compromise, Settlement, and Release Labor and Employment
Settlement of employee's purported class claims against employer for failure to reimburse
expenses for clothing, shoes, and cell phone use and for corresponding claims under
Private Attorneys General Act (PAGA) could not stand without employee's PAGA claim
based on unreimbursed cell phone expenses, and, thus, settlement could not be approved,
where employee failed to provide requisite notice under PAGA regarding cell phone
reimbursement, precluding employee from asserting such claim, and settlement included
provision nullifying agreement as a whole if settlement were not finally approved “as
provided herein,” such that settlement of PAGA claim for cell phone reimbursement could
not be severed from remainder of agreement. Cal. Lab. Code §§ 2699.3(a)(1)(A), 2802.


1 Cases that cite this headnote


**761  Appeal from a judgment of the Superior Court of Orange County, Glenda Sanders, Judge.
Motion to dismiss denied. Request for judicial notice denied. Reversed and remanded. (Super. Ct.
No. 30-2016-00839857)
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OPINION


GOETHALS, J.


**762  *989  Isabel Garibay, an intervenor in the action, appeals from the trial court's entry of
judgment confirming final approval of a class action settlement reached between Josue Uribe and
Crown Building Maintenance Company (Crown). Uribe initially sued Crown as an individual
regarding alleged Labor Code violations for failure to reimburse him for the cost of uniform
cleaning and required footwear as a day porter doing janitorial-type work. Uribe's suit also included
a cause of action in a representative capacity for civil penalties and injunctive relief under the Labor
Code Private Attorneys General Act of 2004 (PAGA). (Lab. Code, § 2698 et seq.) 1  Following
stalled dispute resolution efforts, the parties reached a settlement after a daylong private mediation.
The settlement was conditioned on Uribe filing an amended complaint converting his lawsuit into
a class action on his Labor Code claims and including unreimbursed employee cell phone usage
costs as an additional basis for both his Labor Code and PAGA causes of action.


1 All further undesignated statutory references are to the Labor Code.


Garibay, an unnamed member of the class once it was formed, had earlier filed in the Alameda
County Superior Court a putative class action asserting Labor Code claims for unreimbursed cell
phone use by Crown employees, together with a representative PAGA cause of action on that basis.
Garibay filed her Alameda County action before Uribe filed his original complaint in the Orange
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County Superior Court. When Uribe and Crown sought preliminary approval of their agreement
to settle Uribe's Orange County lawsuit on a class-wide basis, including settling his representative
PAGA claim, the trial court authorized Garibay to intervene as a named party in the lawsuit to
oppose the settlement. The trial court later granted Uribe's motion for preliminary approval of the
settlement, and then Crown and Uribe's subsequent joint motion for final approval.


Meanwhile, the Judicial Council had referred Crown's petition to coordinate Uribe's and Garibay's
lawsuits to the presiding judge of the Alameda *990  County Superior Court to appoint a judge to
hear the petition; that appointment remained pending at the time the judgment in Orange County
was entered. After the parties advised the trial court in this action that no stay had been entered in
the coordination proceedings, the court subsequently entered judgment. Garibay now challenges
the settlement after the trial court declined to rule on both Crown's motion to dismiss Garibay's
complaint in intervention and Garibay's motion to vacate the judgment.


The parties raise a host of issues in this appeal. Garibay contends Uribe's PAGA notice failed to
reference unreimbursed cell phone expenses in any manner, thereby precluding litigation on that
basis. Garibay also contends Uribe failed to provide the trial court with basic information necessary
to approve the settlement, including a range of settlement values for each settled claim and a range
of PAGA penalties on each claim. Garibay further argues the settlement was unfair, and the scope
of the release Uribe and Crown negotiated was too broad and no presumption of fairness should
apply to the settlement because Uribe's trial counsel had no prior experience **763  in class action
litigation; the settlement was not reached through arms-length bargaining and provided no range
of settlement values for the trial court to consider; and Uribe was neither typical nor adequate to
serve as class representative.


Garibay also contends the trial court should have applied a heightened standard in evaluating
the settlement to guard against a “reverse auction,” in which a defendant settles with the low
bidder among two or more class representatives, to the detriment of the class. 2  Amici curiae, the
California Employment Lawyers Association (CELA) and Employers Group, and the California
Employment Law Council (CELC) debate on behalf of Garibay and Crown, respectively, whether
a heightened standard is necessary or applicable here.


2 One court has defined a “reverse auction” in the following manner: “A reverse auction is
said to occur when ‘the defendant in a series of class actions picks the most ineffectual class
lawyers to negotiate a settlement with in the hope that the district court will approve a weak
settlement that will preclude other claims against the defendant.’ [Citation.] It has an odor
of mendacity about it.” (Negrete v. Allianz Life Ins. Co. of North America (9th Cir. 2008)
523 F.3d 1091, 1099.)
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For their part, Crown and Uribe defend the settlement and, as a preliminary matter, contest
Garibay's standing to appeal the judgment once she opted out of the class action component of
Uribe's lawsuit.


As we explain, we need only address the standing issue and whether Uribe's notice to the state
PAGA administrator was adequate to encompass a PAGA claim for unreimbursed cell phone
use. Because Garibay has the *991  requisite “immediate, pecuniary, and substantial” interest in
preserving and advancing her PAGA cause of action in her lawsuit, which would be extinguished
by res judicata if the judgment confirming Uribe and Crown's settlement were to be upheld, she
has standing here at least to challenge the settlement's PAGA component.


On the merits, because the “plain meaning” of the stated “facts and theories” disclosed in Uribe's
PAGA notice did not encompass a claim for unreimbursed cell phone expenses, the notice was
inadequate to support Uribe's PAGA cause of action on that theory in his lawsuit. And because
Uribe and Crown's agreement did not allow for severance of nonviable settlement terms—indeed,
an express nullity provision provided otherwise—judicial approval of a settlement that includes
Uribe's PAGA cause of action cannot survive review. We therefore reverse the judgment.


FACTUAL AND PROCEDURAL BACKGROUND


Garibay first became involved in litigation against Crown when she joined an action pending
in the Alameda County Superior Court, Gama v. Able Services, et al., 2015, No. RG15773582
(Gama/Garibay or Garibay). The lawsuit, a proposed class action, had been filed in June 2015, and
Garibay joined it as a named plaintiff in the first amended complaint filed in November of that year.
The lawsuit asserted proposed class claims for reimbursement of employee cell phone expenses
under section 2802, with a corresponding PAGA civil penalty claim. The putative class consisted
of almost 16,000 janitors employed by Able Services, Crown Building Maintenance Company,
and Crown Building Maintenance doing business as Able Building Maintenance Company in
California.


Separately, Uribe, a day porter at a Costa Mesa apartment building maintained by Crown, filed
his own individual lawsuit against Crown in the Orange County Superior **764  Court in March
2016. He asserted personal claims against Crown and related Doe entities, which he described
as comprising together “America's largest family-owned provider of Janitorial, Engineering,
and Facility solutions.” Uribe alleged numerous Labor Code violations, including under section
2802 for certain unreimbursed expenses. Specifically, Uribe asserted Crown failed to pay him
“reimbursement for [the] cost of maintenance of uniforms or [for] purchasing slip resistant shoes”
as part of his wages.
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According to Uribe's complaint, he “was required to wear a uniform provided by the company, but
the company did not maintain the uniform.” He laundered it himself, alleging further that, “[d]ue
to heavy chemicals that came in contact with Employee's uniform, he had to wash the uniforms in
*992  separate wash loads to avoid damaging his personal clothes.” Uribe “worked at an apartment
complex site and his duties included sweeping, mopping, vacuuming, blowing leaves and other
similar tasks.” According to Uribe's complaint, his job duties as a day porter were “essentially
similar to a janitor.”


Uribe's complaint also included a PAGA cause of action, which he brought in a representative
capacity “on behalf of himself and other current and former aggrieved employees.” He asserted
the PAGA claim to redress “the violation of the Labor Code sections alleged in this pleading and
the attached PAGA Notice.”


Before filing his lawsuit, Uribe filed notice of his PAGA claim with the state PAGA administrator.
Uribe's PAGA notice stated the alleged Labor Code violations were “based on the theory that
Employee was entitled to reimbursement of expenses incurred for maintaining his uniform and
purchasing his own slip resistant shoe[s] that he had no other use or need for other than to perform
his job.” Uribe described the factual basis of the section 2802 reimbursement claim as follows:
“failing to reimburse Employee for Expenses incurred for purchasing slip resistant shoes and
maintaining his uniform.” The notice identified the dates Uribe worked for Crown before going on
disability leave. Uribe sent the notice to the PAGA administrator at the state Labor and Workforce
Development Agency (LWDA) in February 2016. Uribe's complaint included no cell phone related
claims, and his PAGA notice made no mention of cell phone reimbursement as a basis for his
PAGA claim.


Uribe stated in his PAGA notice his intent to “seek[ ] penalties on behalf of the State of California
of which 75% will be kept by the state, while 25% will be available to aggrieved employees.”
Uribe noted he would request “all applicable” PAGA relief, including attorney fees.


When the LWDA failed to act on his PAGA claims, Uribe filed his lawsuit. As noted, the complaint
alleged a PAGA cause of action, in addition to Uribe's individual claims for Labor Code violations.
Broadly stated, the complaint sought unpaid wages, compensation, and damages “to be determined
at trial” under the relevant Labor Code provisions, including for “payment of amounts Defendants
required P[laintiff] to incur to cover ... necessary expenditures/losses.” Among other relief, Uribe
also sought “Labor Code Section 226(e) penalties in the amount of $4,000,” other penalties for
“violation of PAGA,” attorney fees for enforcing “his rights granted by Section 2802” for expense
reimbursement, “injunctive relief from Defendants' unfair business practices,” including to ensure
defendants' compliance with the Labor Code, and, “[i]n the event of default, for judgment in an
amount not less than $100,000.”
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*993  Uribe filed a first amended complaint (FAC) in May 2016 asserting virtually identical
claims and requesting nearly **765  identical relief. Like his original complaint, the FAC did not
assert class action claims, nor did it make any cell phone related claims; its claims related only to
uniform-cleaning and shoes. Uribe attached to the FAC the same PAGA notice he sent the LWDA
in February 2016.


Crown informed Uribe it intended to file notice in the trial court of Gama/Garibay as a related
case. Uribe filed the related case notice, and Crown filed a similar notice as part of its case
management statement in Gama/Garibay, identifying Uribe's lawsuit in Orange County as a
related action. Discovery moved forward in both cases. According to Uribe and Crown, they
engaged in “extensive” written discovery in Uribe's lawsuit, including “substantive” meet and
confer communications to resolve discovery disputes.


In September 2016, Crown took Uribe's deposition. Uribe testified that day porters and janitors
wore tennis shoes on the job rather than specialty shoes. He acknowledged he was told at his
orientation that while nonslip footwear was required, tennis shoes could be worn. Photographs
exchanged in discovery showed examples of such footwear.


Uribe also testified he usually washed his uniform with his other clothes, although it depended on
the type of work he was doing. In response to questioning by Crown's counsel, Uribe acknowledged
he could perform his job duties without a cellular phone. He left his phone in his vehicle and
“sometimes” saw on his breaks that his manager called; he would then return the call. As a day
porter, he could communicate with his manager using a company-provided handheld radio instead
of by cell phone.


The parties unsuccessfully discussed settlement over a period of about five months. According
to Uribe, when settlement efforts stalled, he requested additional information to add a claim of
cell phone reimbursement “consistent with [his] belief that his claims involved the same legal
and factual basis as Garibay.” Crown then proposed mediation and provided Uribe with informal
discovery related to his cell phone claim.


The informal discovery included more than 100 documents. Uribe describes them as including
information related to Crown's “cell phone reimbursement policies, employee discipline for using
a personal cell phone during work, janitor job applications without a personal phone number
provided, various property specific agreements that govern cell phone use, collective bargaining
agreements containing various expense reimbursement policies, emails reimbursing janitors for
personal cell phone use, and an expense reimbursement form with a column for cell phone
reimbursement.”
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*994  Crown also provided Uribe with thousands of cell phone records for 39 company-issued
cell phones used at 71 Crown properties. The records reflected, according to Uribe, a three-
month period identified by Garibay in discovery in Gama/Garibay as “a representative sample”
of relevant cell phone use. According to Uribe, the records showed that “only” 321 of 525 janitors
received or made a call to a company-issued cell phone; 40 percent of janitors made no such
calls. Of the 321 who did, 48.48 percent—almost half—received or made five calls or fewer to
a company-issued cell phone during the period. The number of calls received or made by any
individual employee during the period ranged from 1 to 177.


According to Uribe, information provided by Crown indicated some janitors shared a phone.
Additionally, as to the calls to or from a company-issued phone, it was impossible to determine
“whether the **766  content of these conversations is personal or work related.”


Crown also provided cell phone records specific to the phones issued to Uribe's supervisors. During
the just over two years that Uribe worked for Crown, the records showed 67 calls made to Uribe's
personal cell phone number or received from it. On average, this reflected two to three calls a
month.


Crown provided a list of 19,068 Crown janitors in the informal discovery. Uribe provides no details
about the list or how it was compiled. Crown provided Uribe with information indicating it had
collected and maintained 9,240 phone numbers for janitors in its records. That figure included
both “cell and land line” numbers, according to Uribe, with no indication in the record as to how
many of each.


Uribe and Crown agreed to private mediation before a neutral party they both held in “high[ ]
regard[ ]” based on his “extensive mediation experience in wage and hour class actions and
representative actions.” The mediation took place on July 11, 2018 and produced a settlement
agreement conditioned on Uribe filing a second amended complaint “to include cell phone claims
on [a] class and PAGA basis.” The class period was specified “to run from June 2011 to date of final
[trial court] approval” of the settlement. The parties agreed the class would consist of “janitors,
day porters and other employees who perform cleaning and maintenance.”


The settlement called for Crown “to establish [a] gross settlement fund of $370,000.00 to resolve
the litigation in its entirety.” In exchange, Uribe, as the class representative upon approval by the
court, would provide a general release. The agreement specified that the “class claims released”
consisted of *995  “claims and causes of action related to expense reimbursement (e.g., Labor
Code section 2802) for uniforms and uniform maintenance, safety shoes, and personal cell phone
use.”



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2802&originatingDoc=I27c857a0369911ec92b2ac1d0acb6802&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2802&originatingDoc=I27c857a0369911ec92b2ac1d0acb6802&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Uribe v. Crown Building Maintenance Co., 70 Cal.App.5th 986 (2021)
285 Cal.Rptr.3d 759, 21 Cal. Daily Op. Serv. 11,019


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


The gross settlement fund included, by express agreement, “attorney fees, costs, enhancements,
and claims administration and other costs.” The settlement funds were to be distributed based on
“claims made” on the settlement fund by class members, rather than a distribution to every member
of the class. There was to be “no reversion” to Crown of any undistributed funds. This meant,
as Uribe later explained, that “[f]or any unclaimed individual settlement payments, the claims
administrator will proportionally increase the individual settlement amount for each participating
class member.” The parties agreed Uribe would file with the trial court the requisite “motion for
preliminary approval” of the settlement and that the settlement was “subject to final terms agreed
to by the parties for [the] motion for preliminary approval.”


A final term later agreed upon by the parties provided for “Nullification of [the] Settlement
Agreement.” The nullification clause foreclosed severance of any term or clause in the agreement,
including those resolving Uribe's PAGA claim. The nullification clause specified that if “the Court
does not finally approve the settlement as provided herein [i.e., as in the final agreement]; or [if]
the Settlement does not become final for any other reason, then this Settlement Agreement, and any
documents generated to bring it into effect, will be null and void.” (Italics added.) In that event, “all
amounts deposited into the [settlement fund] will be returned to [Crown].” Additionally, “[a]ny
order or judgment entered by the Court [would] likewise be treated as void from the beginning.”


As Uribe later explained the settlement chronology to the trial court, following the mediation “the
parties had the settlement **767  reviewed by Doctor Phillips,” an expert retained by Crown.
Uribe described the expert as a “well known economist and statistician.” According to Uribe,
“Doctor Phillips found statistically credible the parties' settlement range.”


The parties “then worked on a long form settlement agreement,” a process in which, as Uribe
recounted, “numerous versions were exchanged until the final form was agreed upon and filed
with” the trial court for preliminary approval. The final agreement included the nullification clause
noted above. It also specified sums to be deducted up front from the $370,000 settlement fund,
including $10,000 “to settle the PAGA penalty” and $10,000 as an “enhancement award[ ]” for
Uribe as the class representative. The agreement also provided for $80,000 in attorney fees for
Uribe's attorney as class counsel and approximately $57,000 in settlement administration fees.


*996  The final settlement agreement added some detail to the “claims made” distribution process.
Claimants would be paid from the settlement fund according to their tenure with a Crown employer.
As Uribe explained, “funds distribution is based on the number of work weeks because an analysis
of cell phone records and deposition testimony suggest[s] that janitors are more inclined to suffer
greater claims for reimbursement the longer they are employed, i.e., more days to wash clothes,
more shoes to purchase and more opportunities to be contacted on a personal phone.” Uribe
calculated that the settlement would yield a payment of approximately $2 per week worked to each
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employee making a claim on the settlement. The average pretax settlement award would be about
$160 and the highest would be $371.


For Uribe, the settlement formula translated to what he characterized as “not ... a significant
damage amount” of “less than $300.” Accordingly, for his “considerable amount of time” litigating
the matter, he explained to the trial court that his “only incentive in continuing this case is the
$10,000 enchantments [sic]” he requested.


Based on the foregoing terms, including an expanded release agreement, Uribe filed a motion in
November 2017 requesting the trial court's preliminary approval so that prospective class members
could be notified of the proposed settlement.


According to Garibay, she had “aggressively” litigated the Gama/Garibay proposed class action
in the Alameda County Superior Court to that point. Her efforts “include[ed] serving multiple
rounds of discovery, noticing relevant depositions, and successfully moving to compel production
of a class list and other key documents that the Gama/Garibay [d]efendants refused to produce.”
According to Garibay, she had scheduled depositions of the “defendants' designated Persons Most
Qualified witnesses and of several supervisors of putative class members,” but the defendants
informed her they would not produce the witness because they intended to seek approval of a class
settlement in Uribe's Orange County litigation (the Uribe action).


On February 2, 2018, the Uribe court granted Garibay's request to intervene as a named party in
the action. Upon intervening, Garibay filed a motion for an order to deny preliminary approval of
the proposed settlement. Uribe opposed Garibay's motion, and Crown filed a brief in support of
the preliminary approval motion.


The trial court continued the hearings on Uribe's motion for preliminary approval and Garibay's
motion to deny preliminary approval, directing Uribe and Crown to first answer a detailed set of
12 questions. Some of the court's questions included: “Why is this a ‘claims made’ settlement?”;
**768  “What is the *997  estimated average payment by class member?”; and “Why does the
settlement period extend back more than four years before the filing of this action?” The court also
asked, “Given his sworn deposition testimony ..., can Plaintiff be an adequate class representative
for either the uniform or cell phone claims?” Similarly, the court noted the “the potential lack
of commonality” among claimants that Uribe had cited as a litigation “risk” justifying both a
lower settlement range and rendering any settlement a tangible benefit against uncertain odds.
With this “potential lack of commonality” issue, however, the court asked whether certification
was appropriate at all, i.e., “can the Court provisionally certify the class for settlement purposes?”


Other questions required Uribe and Crown to provide “more detailed specifics (including dates,
times and method) regarding the investigation done into the cell phone claims.” The court inquired
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about claims administration logistics, asking whether, as to uncashed checks in a first round
of distribution, “Does this mean second checks will be sent to everyone who cashed their first
check?”—thus potentially necessitating “a third round of checks” for the same reason.


The court also expressed concern about the “proposed release language and terms, ... particularly
[that] the scope of the release far exceeds the claims made in the action.”


When Uribe and Crown filed a joint brief responding to the court's questions, the court ordered
them to file a revised settlement agreement they had elsewhere referenced, which contained a
narrowed release. Garibay objected to the revised agreement. After the court heard argument in
June 2018, it again directed Uribe and Crown to narrow the release, and authorized Uribe to file the
second amended complaint required by the settlement agreement. Following continued hearings,
the court granted Uribe's motion for preliminary approval on October 19, 2018.


The claims administrator mailed notice of the proposed settlement to putative class members in
December 2018, with a February 2019 deadline for submission of claims, objections, or to request
exclusion from the class. The notice specified that prospective class members could object to the
settlement or opt out of the litigation, but not both. Almost 1400 class members submitted claim
forms by the deadline (1,376). According to Uribe, this represented “a very high participation rate
for a transient class.” No one filed objections to the proposed settlement terms. Four individuals,
including Garibay, opted out.


Once the class election period closed, Uribe and Crown filed a joint motion for “Final Approval
of Class Action and Representative Action Settlement” in *998  February 2019. The trial court
held a hearing on the motion on March 8, 2019. Crown argued at the hearing that the court “lacks
jurisdiction to hear arguments” from Garibay as an intervenor. Crown pointed to the notice mailed
to the class members “stat[ing] that if you ask to be excluded, you will not get any settlement
payment, and you cannot object to the settlement.” Crown argued, “So [the] intervenor, they didn't
object to the settlement. They opted out. They asked to be excluded,” and thereby “chose the option
to opt out to pursue a separate lawsuit.”


The court was not persuaded, responding, “But I would stop you there, counsel, because the very
reason I allowed the intervenor to intervene is so that [s]he would have an opportunity to address
the court as a party—[s]he is a party before me as an intervenor.” The court added, “Another reason
I allowed the intervention is that [s]he has a right to appeal. [¶] ... **769  [¶] So if [s]he has a right
to appeal any judgment I sign, then [s]he certainly has a right to address me.”


The trial court subsequently granted the motion for final approval of the settlement, despite
Garibay's opposition. The court also granted Uribe's attorney fees motion and approved a class
representative award of $5,000 for Uribe.
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Crown thereafter moved to dismiss Garibay's complaint in intervention before the court entered
judgment on its final approval of the settlement. At the hearing on the motion, the parties discussed
the fact that, before the court granted final approval, Crown had filed a petition with the Judicial
Council requesting coordination of the Gama/Garibay and Uribe actions. (Cal. Rules of Court,
rule 3.521 [coordination petition to be filed with Chair of Judicial Council “to determine whether
the coordination of certain actions is appropriate”].)


Crown filed the petition the month before the final approval hearing based on its concern regarding
“conflicting obligations on our part as defendant,” with Garibay having sought discovery in the
Alameda County action while Crown pursued final settlement approval of Uribe's Orange County
lawsuit.


The parties informed the trial court that the Judicial Council authorized the presiding judge of the
Alameda County Superior Court to assign a judicial officer to hear Crown's coordination petition
(Cal. Rules of Court, rule 3.524(a)), but that assignment remained pending at the time of the hearing
on Crown's motion to dismiss Garibay as an intervenor in the Uribe action. The trial court observed
at the hearing “there's a positive step toward coordination, which was not before me the last time
we met” and “the Chief Justice ... does not appoint coordination judges lightly.” The court raised
the *999  possibility that, assuming it subsequently entered judgment based on its final settlement
approval, “Garibay could bring a motion to vacate,” so long as the coordination petition remained
pending. The court also contemplated the possibility that Garibay “cannot bring a motion to vacate
because Garibay has opted out.”


In this posture, the court queried regarding the motion to dismiss Garibay as an intervenor, “[I]s
it not the better approach that I don't take any action? You're not prejudiced if I don't take any
action. And we wait for the coordination judge that defendants themselves have sought to decide
any issues here on out.” The court also observed that there appeared to be “no stay imposed” on
the Uribe or Gama/Garibay proceedings while the coordination petition was pending.


In response, counsel for Garibay told the court that Crown “asked the Judicial Council to stay
Gama only and to allow this case to continue.” Counsel advised the court that Garibay had “not
yet filed a response to the coordination petition,” but noted Garibay's position that “it would be
inappropriate to stay one of the two cases while allowing the other one to continue.” Counsel
confirmed that “the stay issue has not been decided yet, but presumably will be decided once the
whole [coordination] petition package is assigned to a judge.”


Among the arguments Garibay made opposing dismissal of her complaint in intervention, she
referenced her PAGA cause of action in Gama/Garibay. She argued she “has obligations on her
own behalf and on behalf of the state as a PAGA representative in the Gama action. [¶] And this
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settlement potentially compromises the state's interest in her pursuing those claims in Gama. If
to the extent defendants or the plaintiff here, you know, seek to imply that her PAGA rights are
extinguished **770  by virtue of this settlement, despite the fact that she has opted out.”


The trial court took the motion to dismiss Garibay as an intervenor under submission, as it did
Garibay's ensuing motion to vacate final approval of the settlement, ruling on neither. The trial
court subsequently entered judgment based upon the settlement. Garibay now appeals.


DISCUSSION


1. Standing
Crown challenges Garibay's standing to appeal the trial court's judgment approving settlement of
Uribe's class action Labor Code claims and his PAGA claims made in a representative capacity.
Crown argues that because *1000  Garibay “opted out of the settlement, she is not bound by
the [j]udgment she now seeks to appeal,” and thus cannot be aggrieved by it. Lending support
to Crown's motion to dismiss the appeal, Uribe argues that “[i]ntervenor opted out which moots
any assertions that she has been aggrieved or that she has standing.” Because Garibay “is not an
aggrieved party” according to respondents, they reason that she “lacks standing to prosecute this
appeal.” 3


3 In a rehearing petition, Crown relies in part on Turrieta v. Lyft, Inc. (2021) 69 Cal.App.5th
955, 284 Cal.Rptr.3d 767 (Turrieta), which coincidentally was filed the same day as our
originally unpublished decision in this case. As we explain, Turrieta is distinguishable.


For her part, Garibay emphasizes her party status as an intervenor. She observes that, “as an
[i]ntervenor she is a party of record”—which she contends alone “is the key to determining whether
an unnamed class member may appeal a settlement.” (Italics added.) According to Garibay, the
Supreme Court recently “clarified that standing adheres to an unnamed party who either intervenes
or files a motion to set aside the judgment in a class action.” (Citing Hernandez v. Restoration
Hardware, Inc. (2018) 4 Cal.5th 260, 282, 228 Cal.Rptr.3d 106, 409 P.3d 281 (Hernandez).)


In Hernandez, the Supreme Court hewed to the longstanding California rule that “unnamed class
members do not become parties of record under [Code of Civil Procedure (CCP)] section 902
with the right to appeal the class settlement, judgment, or attorney fees award unless they formally
intervene in the class litigation before the action is final.” (Hernandez, supra, 4 Cal.5th at p. 263,
228 Cal.Rptr.3d 106, 409 P.3d 281.) The Supreme Court observed that the right to appeal, which
“is entirely statutory,” is generally limited to parties of record, and that the appellant there had
undertaken neither of two ways to become one—intervention or by a motion to vacate the judgment
(id. at p. 267, 228 Cal.Rptr.3d 106, 409 P.3d 281): “Had Muller properly intervened in the class
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action or filed a [CCP] section 663 motion to vacate the judgment, and been denied relief, she
would have had a clear path to challenge the attorney fees award (or settlement or judgment) on
appeal.” (Hernandez, at p. 273, 228 Cal.Rptr.3d 106, 409 P.3d 281.) The appellant having failed
to do so, the high court upheld dismissal of her appeal by the Court of Appeal. (Ibid.)


[1]  [2] Here, Garibay intervened in the action, but becoming a party of record does not suffice
to vest a party with appellate standing. Hernandez recognized as much in citing the statutory
requirement granting the right of appeal to “[a]ny party aggrieved.” (Code Civ. Proc., § 902, italics
added.) “Only a party aggrieved by a judgment or order has standing to appeal the judgment
or order.” (Serrano v. Stefan Merli Plastering Co., Inc. (2008) 162 Cal.App.4th 1014, 1026, 76
Cal.Rptr.3d 559.)


**771  [3]  [4] A party is “ ‘aggrieved’ ” for purposes of appeal if his or her rights or interests
are “injuriously affected” by the judgment. ( *1001  County of Alameda v. Carleson (1971) 5
Cal.3d 730, 737, 97 Cal.Rptr. 385, 488 P.2d 953 (County of Alameda); Crook v. Contreras (2002)
95 Cal.App.4th 1194, 1201, 116 Cal.Rptr.2d 319.) The rights or interests “injuriously affected”
must be “ ‘ “immediate, pecuniary, and substantial and not nominal or a remote consequence of the
judgment.” ’ ” (County of Alameda, at p. 737, 97 Cal.Rptr. 385, 488 P.2d 953; Howard Contracting,
Inc. v. G. A. MacDonald Construction Co. (1998) 71 Cal.App.4th 38, 58, 83 Cal.Rptr.2d 590.)


[5]  [6] “The issue of whether a party has standing to appeal is a question of law.” (Estate of
Bartsch (2011) 193 Cal.App.4th 885, 890, 124 Cal.Rptr.3d 13.) We “liberally construe standing
and resolve all doubts about it in favor of the right to appeal.” (Vitatech Internat., Inc. v. Sporn
(2017) 16 Cal.App.5th 796, 804, 224 Cal.Rptr.3d 691.)


[7]  [8]  [9] Crown's reliance on the fact that Garibay opted out of the class action settlement
overlooks the effect of the settlement, and ensuing judgment, on the PAGA claim she asserted in
her complaint in intervention in this action. A defining feature of the class action procedure is that
“a class member [may] opt out of the class if he or she does not wish to be bound by the result
of the suit.” (Richmond v. Dart Industries, Inc. (1981) 29 Cal.3d 462, 474, 174 Cal.Rptr. 515, 629
P.2d 23.) Individuals who opt out of class litigation generally may “ ‘pursue their own independent
remedies, such as negotiation with defendants, initiation of their own action, or intervention in
some other action.’ ” (Villacres v. ABM Industries Inc. (2010) 189 Cal.App.4th 562, 582, 117
Cal.Rptr.3d 398.) PAGA actions do not afford the same opt out feature. A plaintiff “cannot opt
out of [a PAGA] settlement and thereafter pursue civil penalties for the same violations again on
behalf of the LWDA.” (Robinson v. Southern Counties Oil Co. (2020) 53 Cal.App.5th 476, 483,
267 Cal.Rptr.3d 633.)


[10] Here, the trial court granted Garibay's motion for leave to file a complaint in intervention
when Uribe “sought, in connection with [Uribe and Crown's proposed] settlement, to file a second
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amended complaint that expands Uribe's claims to include the cell phone claims.” Previously, as
the court observed, Uribe's “complaint in this action assert[ed] a failure to reimburse for uniform
costs while Garibay's claims in the Alameda action center on an alleged failure to reimburse for
work-related cell phone expenses.” Garibay's complaint in intervention in this matter, filed at the
trial court's direction, expressly stated a PAGA claim as its third cause of action. Under these
circumstances, Garibay has standing to appeal because, having intervened and yet unable to opt
out of the other parties’ settlement of Uribe's PAGA claim, Garibay's PAGA cause of action in this
same lawsuit was resolved against her by the trial court's entry of judgment on its final approval of
the settlement. She is therefore a party “aggrieved” by the judgment. As one court has explained,
the “prejudice” giving rise to standing arises when “ ‘the settlement strips the party of a legal claim
or cause of action.’ ” (Mayfield v. Barr (D.C.Cir. 1993) 985 F.2d 1090, 1093.)


*1002  Turrieta is not to the contrary. There, the reviewing court held that PAGA plaintiffs in a
separate civil action lacked standing to bring motions to vacate a judgment (CCP, § 663) approving
a class action settlement that included PAGA claims, and therefore “cannot use [denial of] those
motions as a basis for appeal.” (Turrieta, supra, 69 Cal.App.5th at 970, 284 Cal.Rptr.3d 767.)
Fundamentally, the reviewing **772  court concluded that PAGA plaintiffs in another action
“are not aggrieved parties with standing to seek to vacate the judgment or appeal” because “it
is the state's rights, and not [the putative] appellants’, that are affected by a parallel PAGA
settlement.” (Id., at p. 972, 284 Cal.Rptr.3d 767].) The Turrieta court also upheld the trial
court's denial of the third-party plaintiffs’ motions for mandatory or permissive intervention under
CCP section 387. Turrieta recognized that PAGA “deputizes ‘aggrieved’ employees to bring a
representative lawsuit on behalf of the state to enforce labor laws [citation]” (Turrieta, at p. 968,
284 Cal.Rptr.3d 767]), but held that does not require a trial court to grant mandatory or permissive
intervention in another action.


Turrieta is distinguishable because the trial court here granted Garibay's motion for leave to file
a complaint in intervention. In fact, the trial court twice denied Crown's ex parte requests for a
ruling on its motion to dismiss Garibay as an intervenor, and neither Crown nor Uribe appealed the
court's decision to maintain Garibay in the action, which we therefore must presume was correct. 4


Here, with her own PAGA cause of action in this action precluded if Uribe's PAGA settlement
stands, Garibay has standing to at least challenge Uribe's PAGA notice, in an attempt to overturn
the judgment. We therefore deny Crown's motion to dismiss Garibay's appeal for lack of standing.


4 We observe that the statutory basis for permissive intervention is not just “an interest in
the matter in litigation,” but “in the success of either of the parties, or an interest against
both.” (CCP, § 387, subd. (d)(2).) In its motion to dismiss Garibay's appeal, Crown claims
the trial court was “inclined” to grant its motion to dismiss Garibay as an intervenor, but
speculates the court did not do so solely because of the pending coordination petition. We
are not convinced. Crown does not contend the trial court erred in permitting Garibay's
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intervention or in declining to remove her. The record indicates that the trial judge, an
experienced and respected jurist with extensive experience in class action matters, expressed
broad concerns that prompted her to allow Garibay to intervene and later to remain in the
case. Those concerns included the court's ability to consider Garibay's evidence regarding
fair settlement terms (including PAGA penalties) for the cell phone claims, the adequacy
of the representation of all class members, and ensuring that the propriety of the settlement
could be tested on appeal. Because the record is not fully developed in these areas, we decline
to reach any unstated or oblique suggestion of error included in Crown's motion to dismiss
related to the trial court's intervention rulings.


2. PAGA Notice
Garibay contends Uribe's PAGA notice was deficient in that it failed to state or even mention
unreimbursed use of employees' personal cell phones *1003  as a basis for his PAGA claim. She
argues that absent a minimum statement of requisite “facts and theories” regarding unreimbursed
cell phone usage, Uribe did not preserve the claim as a basis for his PAGA cause of action. We
agree.


[11] PAGA “deputize[s] ‘employees harmed by labor violations to sue on behalf of the state
and collect penalties, to be shared with the state and other affected employees.’ ” (Brown v.
Ralphs Grocery Co. (2018) 28 Cal.App.5th 824, 834, 239 Cal.Rptr.3d 519 (Brown).) “Before
bringing a civil action for statutory penalties, an employee must comply with Labor Code section
2699.3.” (Arias v. Superior Court (2009) 46 Cal.4th 969, 981, 95 Cal.Rptr.3d 588, 209 P.3d 923.)
That section “requires the employee to give written notice of the alleged Labor Code violation to
both the employer and the [LWDA], and the notice must describe facts and theories supporting
the violation.” (Ibid.) “Proper notice under section 2699.3 is a ‘condition’ of a PAGA lawsuit.” (
**773  Brown, at p. 835, 239 Cal.Rptr.3d 519, quoting Williams v. Superior Court (2017) 3 Cal.5th
531, 545, 220 Cal.Rptr.3d 472, 398 P.3d 69 (Williams).)


Section 2699.3, subdivision (a), specifies that an employee's civil action for redress of violations
alleged in “any provision listed in Section 2699.5 shall commence only after the following
requirements are met ....” (Italics added.) Among those requirements is that notice of the alleged
violations must be given to “the Labor and Workforce Development Agency and ... to the employer
of the specific provisions of this code alleged to have been violated, including the facts and theories
to support the alleged violation.” (§ 2699.3, subd. (a)(1)(A).) Section 2802, the code provision
requiring indemnification for employee's expenses and losses in discharging duties, and upon
which Uribe subsequently based his PAGA cause of action for unreimbursed expenses, is among
those listed in section 2699.5 requiring adherence to the notice requirement.


[12] In Williams, the Supreme Court addressed the notice requirement in the context of whether
a PAGA plaintiff must have “some modicum of substantial proof before proceeding with
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discovery.” (Williams, supra, 3 Cal.5th at p. 545, 220 Cal.Rptr.3d 472, 398 P.3d 69.) The court
concluded: “Nothing in ... section 2699.3, subdivision (a)(1)(A), indicates the ‘facts and theories’
provided in support of ‘alleged’ violations must satisfy a particular threshold of weightiness,
beyond the requirements of nonfrivolousness generally applicable to any civil filing. (See Code
Civ. Proc., § 128.7.)” (Williams, at p. 545, 220 Cal.Rptr.3d 472, 398 P.3d 69.) Reasoning further,
the court explained: “The evident purpose of the notice requirement is to afford the relevant
state agency, the [LWDA], the opportunity to decide whether to allocate scarce resources to an
investigation, a decision better made with knowledge of the allegations an aggrieved employee is
making and any basis for those allegations. Notice to the employer serves the purpose of allowing
*1004  the employer to submit a response to the agency (see [ ] § 2699.3, subd. (a)(1)(B)), again
thereby promoting an informed agency decision as to whether to allocate resources toward an
investigation. Neither purpose depends on requiring employees to submit only allegations that can
already be backed by some particular quantum of admissible proof.” (Williams, supra, 3 Cal.5th
at pp. 545-546, 220 Cal.Rptr.3d 472, 398 P.3d 69.) As stated by another court, the purpose of
the notice provision is to “ ‘allow[ ] the [LWDA] to act first on more “serious” violations such
as wage and hour violations and give employers an opportunity to cure less serious violations.’
” (Caliber Bodyworks, Inc. v. Superior Court (2005) 134 Cal.App.4th 365, 375, 36 Cal.Rptr.3d
31, disapproved on another ground in ZB, N.A. v. Superior Court (2019) 8 Cal.5th 175, 196, fn.
8, 252 Cal.Rptr.3d 228, 448 P.3d 239.)


[13] Williams thus identifies a minimum standard of “nonfrivolousness” in the requisite “ ‘facts
and theories’ ” that must be stated in a PAGA notice to support a PAGA claim. (Williams, supra,
3 Cal.5th at p. 545, 220 Cal.Rptr.3d 472, 398 P.3d 69.) Williams also “recognized the distinction
in the notice provision between the alleged violation (i.e., ‘the allegations an aggrieved employee
is making’) and the facts and theories to support the alleged violation (i.e., ‘any basis for those
allegations’).” (Brown, supra, 28 Cal.App.5th at p. 836, 239 Cal.Rptr.3d 519.) In other words,
“facts and theories,” however minimal, are an indispensable component of an adequate PAGA
notice.


[14]  [15] Put another way, “something more than bare allegations of a Labor Code violation”
is necessary to constitute **774  adequate notice. (Brown, supra, 28 Cal.App.5th at p. 836,
239 Cal.Rptr.3d 519.) Mere code section references with prose excerpting or rephrasing the
statutory language are “insufficient because they simply paraphrase[ ] the allegedly violated
statutes.” (Id. at p. 837, 239 Cal.Rptr.3d 519.) Instead, “the plain meaning” of the phrase “
‘facts and theories to support [the] alleged violation’ ” indicates that plaintiffs are “required to
put forward sufficient facts to support their claims of labor violations.” (Cardenas v. McLane
FoodServices, Inc. (C.D.Cal. 2011) 796 F.Supp.2d 1246, 1260.)


Brown is instructive. There, the court considered the “2009 Notice” the plaintiff gave the LWDA
before filing suit. Brown found the notice was deficient because, “with one exception, the 2009
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Notice was a string of legal conclusions that parroted the allegedly violated Labor Code provisions.
It did not state facts and theories supporting the alleged violations not implied by reference to the
Labor Code. The notice did not give sufficient information for the LWDA to assess the seriousness
of the alleged violations and decide whether to allocate scarce resources to an investigation, or for
defendants to determine what policies and practices were being complained of, have an opportunity
to cure the violations, and prepare a meaningful response.” (Brown, supra, 28 Cal.App.5th at pp.
837-838, 239 Cal.Rptr.3d 519.)


*1005  [16] The same is true here as to the unreimbursed cell phone claim Uribe omitted
altogether from his PAGA notice. Uribe's bare reference to section 2802 and its indemnification
requirement was insufficient to preserve a PAGA claim as to cell phone usage because his notice
stated no “facts” whatsoever as to that “theor[y]” of an alleged PAGA violation. (§ 2699.3, subd.
(a)(1)(A).)


The single exception Brown identified in that case is also instructive: “The one exception is the
allegation of violations of section 226, subdivision (a), requiring employers to maintain accurate
and complete wage statements. That allegation adds: ‘The violations include, without limitation,
the failure to include the name and address of the legal entity that is the employer.’ This minimal
fact supports the alleged violation, making the 2009 Notice adequate for the alleged violation of
section 226, subdivision (a).” (Brown, supra, 28 Cal.App.5th at p. 838, 239 Cal.Rptr.3d 519.)


Here, in addition to citing section 2802, Uribe in his PAGA notice did provide underlying “facts
and theories” for his claim, at least insofar as claiming Crown violated the statute “by failing to
reimburse Employee for Expenses incurred for purchasing slip resistant shoes and maintaining
his uniform.” (Italics added.) But notice regarding “shoes” and “uniform” cannot be stretched
to include unreimbursed cell phone use. Uribe's PAGA notice is devoid of any facts or theories
relative to that later claim.


[17] While the requisite facts and theories stated in a PAGA notice are “minimal,” as exemplified
in Brown by one line mentioning the absence of the employer's name and address on wage
statements, the requirement is real. Absent adhering to section 2699.3, subdivision (a)(1)(A) 's
mandate requiring notice of “facts and theories” underlying a PAGA claim, Uribe's notice could
be expanded beyond recognition to include “claims for tools, cleaning supplies, automobile or
mileage expenses, and more,” as Garibay observes. By omitting reference to cell phone claims
altogether, Uribe's notice “did not give,” like the deficient notice in Brown, “sufficient information
for the LWDA to assess the seriousness of the alleged violations and decide whether to allocate
scarce resources” **775  to it. (Brown, supra, 28 Cal.App.5th at pp. 837-838, 239 Cal.Rptr.3d
519.) In omitting entirely any facts or theories as to cell phone use, Uribe's PAGA notice was
deficient on that score; it was therefore inadequate to furnish grounds for Uribe to sue on that basis.
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Having no basis to sue on that ground, any settlement Uribe reached with Crown could not include
settlement of PAGA claims for unreimbursed cell phone costs, and the trial court could not enter
judgment confirming such a settlement.


*1006  3. Remedy
[18] Because reversal is required concerning Uribe's purported settlement of PAGA claims
involving unreimbursed cell phone use, we need not address the other issues raised by the parties.
Those issues are mooted by the fact that, under the express terms of Uribe and Crown's agreement,
the settlement is a nullity without the PAGA component.


As noted above, Crown and Uribe included in their settlement terms a provision for “Nullification
of [the] Settlement Agreement.” The nullification clause foreclosed severance of any term or
clause in the agreement, including those resolving Uribe's PAGA claim. The nullification clause
specified that if “the Court does not finally approve the Settlement as provided herein [i.e., as
in the final agreement]; or [if] the Settlement does not become final for any other reason, then
this Settlement Agreement, and any documents generated to bring it into effect, will be null
and void.” (Italics added.) In that event, “all amounts deposited into the [settlement fund] will
be returned to [Crown].” Additionally, “[a]ny order or judgment entered by the Court [would]
likewise be treated as void from the beginning.”


Because reversal is required based on Uribe's lack of authority to assert and settle PAGA claims
involving unreimbursed cell phone use, and because the settlement agreement cannot stand without
that PAGA component, we reverse the judgment. 5


5 We therefore deny as moot amicus curiae CELA's request for judicial notice of various court
documents and a continuing legal education Power Point presentation on damages.


DISPOSITION


The judgment is reversed, and the matter is remanded to the trial court for further proceedings.
Garibay is entitled to her costs on appeal.


WE CONCUR:


O'LEARY, P. J.


BEDSWORTH, J.
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Synopsis
Background: Janitors who purchased unit franchises from master franchisors filed putative
class action alleging that janitorial cleaning business that entered into franchise agreements with
master franchisors used its multi-leveled franchise model to misclassify them as independent
contractors, rather than employees, and thereby avoid paying them minimum wages and overtime
compensation. The United States District Court for the Northern District of California, No. 3:16-
cv-05961-WHA, William Alsup, J., 2017 WL 2265447, entered summary judgment in favor of
business, and janitors appealed. The Court of Appeals vacated. Business petitioned for rehearing.


[Holding:] On rehearing, the Court of Appeals held that it would certify question to California
Supreme Court whether its state court decision in Dynamex Operations West Inc. v. Superior
Court, 416 P.3d 1, holding that a putative employer suffers or permits a putative employee to work
if it cannot overcome three-part test for classifying workers as independent contractors, applies
retroactively.


Question certified.


Opinion, 923 F.3d 575, withdrawn.


Procedural Posture(s): On Appeal; Certified Question.
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West Headnotes (5)


[1] Federal Courts Withholding Decision;  Certifying Questions
Court of Appeals invokes the certification process only after careful consideration and
does not do so lightly.


[2] Federal Courts Withholding Decision;  Certifying Questions
In deciding whether to exercise discretion to certify question to state's highest court,
Court of Appeals considers: (1) whether the question presents important public policy
ramifications yet unresolved by the state court; (2) whether the issue is new, substantial,
and of broad application; (3) the state court's caseload; and (4) the spirit of comity and
federalism.


[3] Federal Courts Diversity jurisdiction in general
Task of federal court sitting in diversity is to approximate state law as closely as possible in
order to make sure that the vindication of the state right is without discrimination because
of the federal forum.


[4] Federal Courts Sources of authority;  assumptions permissible
Federal Courts Withholding Decision;  Certifying Questions
If state's highest court has not decided issue, then federal court sitting in diversity and
applying state law must predict how state's highest court would decide the issue, or, if state
law permits it, court may exercise its discretion to certify a question to state's highest court.


[5] Federal Courts Particular questions
In janitor-franchisees' class action suit against international janitorial cleaning business
alleging that business developed three-tier franchising model to misclassify its janitors as
independent contractors and avoid paying minimum wages and overtime compensation,
Court of Appeals would certify question to California Supreme Court whether its state
court decision in Dynamex Operations West Inc. v. Superior Court, 416 P.3d 1, holding that
a putative employer suffers or permits a putative employee to work if it cannot overcome
three-part test for classifying workers as independent contractors, applies retroactively;
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state supreme court's answer to the question could determine outcome of the decade-old
case and had potentially broad ramifications for California businesses and workers. Cal.
R. Ct. 8.548(a).


16 Cases that cite this headnote


*1046  Appeal from the United States District Court for the Northern District of California,
William Alsup, District Judge, Presiding, D.C. No. 3:16-cv-05961-WHA


Before: Ronald M. Gould and Marsha S. Berzon, Circuit Judges, and Frederic Block, District
Judge. *


* The Honorable Frederic Block, United States District Judge for the Eastern District of New
York, sitting by designation.


ORDER


We ask the California Supreme Court to resolve an open question of California state law and certify
the following question: Does the Court's decision in Dynamex Operations West Inc. v. Superior
Court, 4 Cal.5th 903, 232 Cal.Rptr.3d 1, 416 P.3d 1 (2018), apply retroactively? Our phrasing of
the question should not restrict the Court's consideration of the issues involved. The Court may
rephrase the questions as it sees fit in order to address the contentions of the parties. If the Court
agrees to decide this question, we agree to accept its decision. We recognize that the Court has
a substantial caseload, but we submit this question in the interests of comity and because of its
significance for California labor law and California businesses.


I


This case dates back more than a decade. We provide background on the parties, their dispute,
the procedural history of the case, and their contentions on appeal to frame the question we are
certifying.


A
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Defendant-Appellee, Jan-Pro International Franchising, Inc. (“Jan-Pro”) is a company
headquartered in Georgia. It licenses a system for marketing cleaning services to “regional master
franchisees,” in multiple countries, including the United States. Regional master franchisees
purchase franchises for exclusive operations in a given regional area.


Regional master franchisees, in turn, are franchisors to “unit franchisees.” Regional master
franchisors 1  advertise cleaning services within the geographic region covered by the franchise,
provide bids to potential customers, and process payments. Unit franchisees are given the option
to accept or reject these bids; for any bids they accept, they perform the actual cleaning under the
“Jan-Pro” name. Unit franchisees are also allowed to solicit their own accounts. After royalties
and other fees are deducted for Jan-Pro and the regional master franchisor, the balance is remitted
to the unit franchisee. Regional master franchisors also offer “business and management services”
to unit franchisees, including training, “assistance with customer relations” (which includes
finding a substitute unit franchisee if a scheduled unit franchisee is unable to fulfill a contract),
and invoicing. Some regional master franchisors *1047  provide cleaning supplies to their unit
franchisees.


1 We refer to the intermediate entities as either “regional master franchisees” or “regional
master franchisors” depending on whether the focus is on their relationships with Jan-Pro
or with the unit franchisees.


Jan-Pro is not party to any contract with unit franchisees. Jan-Pro contracts with the master
franchisors, who then contract with unit franchisees. Unit franchisees may hire their own
employees and may act in individual or corporate capacities.


Plaintiffs-Appellants (“Plaintiffs”) are former unit franchisees who purchased their franchises
from two different regional master franchisors. Gerardo Vazquez purchased his franchise from
master franchisor New Venture of San Bernardino, LLC for $2,800; Gloria Roman bought hers
from Connor-Nolan, Inc. for $2,800; and Juan Aguilar, with a business partner, acquired his from
Connor-Nolan, Inc. for $9,000. See Roman v. Jan-Pro Franchising Int'l, Inc., No. 16-cv-05961,
2017 WL 2265447, at *1 (N.D. Cal. May 24, 2017).


B


This case began in 2008 when three other former Jan-Pro unit franchisees (not Plaintiffs) filed a
putative class action in the District Court for the District of Massachusetts. By the end of the year,
there were eight additional plaintiffs, including the Plaintiffs here, who are California residents.
Together, they alleged that Jan-Pro had developed a sophisticated “three-tier” franchising model to
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misclassify its janitors as independent contractors and avoid paying minimum wages and overtime
compensation.


Because of the variety of state laws involved, the Massachusetts district court chose a test case
and, over Jan-Pro's objection, severed Plaintiffs’ cases and sent them to the Northern District of
California, Plaintiffs’ place of residence.


C


Eventually, Jan-Pro moved for summary judgment in this case. Jan-Pro contended that the
California Supreme Court's decision in Patterson v. Domino's Pizza, LLC—a case concerning
the vicarious liability of a franchisor for a sexual assault against an employee of its franchisee,
60 Cal.4th 474, 177 Cal.Rptr.3d 539, 333 P.3d 723 (2014)—provided the relevant standard for
determining whether Plaintiffs should be considered employees of Jan-Pro. See Roman, 2017
WL 2265447, at *2. Plaintiffs, in turn, contended that Martinez v. Combs, 49 Cal.4th 35, 109
Cal.Rptr.3d 514, 231 P.3d 259 (2010), provided the standard because this is a wage and hour case.
Roman, 2017 WL 2265447, at *2. In Martinez, the California Supreme Court held that “to employ,”
as used in California wage orders, means “(a) to exercise control over the wages, hours or working
conditions, or (b) to suffer or permit to work, or (c) to engage, thereby creating a common law
employment relationship.” Martinez, 109 Cal.Rptr.3d 514, 231 P.3d at 278.


The district court recognized that “no binding decision ha[d] addressed the standard applicable to
determining whether a franchisor is an employer of a franchisee,” and “in the absence of controlling
authority” it applied “the Martinez standard, with the gloss of Patterson.” Roman, 2017 WL
2265447, at *3. Analyzing Martinez’s three prongs, the district court held that Plaintiffs had not
established a genuine issue of material fact as to whether they were employees under any of the
three prongs, and the court granted summary judgment to Jan-Pro. Id. at *5–6.


Plaintiffs filed a timely notice of appeal.


D


While this appeal was pending and after briefing was completed, the California Supreme Court
decided Dynamex. Dynamex *1048  turned on the definition of “suffer or permit”—i.e., Martinez’s
second prong—for California wage order cases. Specifically, Dynamex held that a “hiring
entity” (a putative employer) “suffers or permits” a putative employee to work if it cannot
overcome the “ABC test.” 232 Cal.Rptr.3d 1, 416 P.3d at 35. A hiring entity must establish three
elements to disprove employment status: (A) that the worker is free from the control and direction
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of the hiring entity in connection with the performance of the work, both under the contract for
the performance of the work and in fact; (B) that the worker performs work that is outside the
usual course of the hiring entity's business; and (C) that the worker is customarily engaged in an
independently established trade, occupation, or business of the same nature as the work performed.
Id., 232 Cal.Rptr.3d 1, 416 P.3d at 35.


E


Because Dynamex postdated the district court's decision, we issued an order directing the parties
to brief its effect on the merits of this case. Among other contentions, the parties disputed whether
the decision applies retroactively.


On May 2, 2019, we issued a published opinion holding, inter alia, that Dynamex applies
retroactively. See 923 F.3d 575. On petition for panel rehearing, however, we decided to certify the
retroactivity question to the California Supreme Court. We therefore issued an order withdrawing
our prior opinion. See Vazquez v. Jan-Pro Int'l, Inc., 930 F.3d 1107 (9th Cir. 2019).


II


[1]  [2] “We invoke the certification process only after careful consideration and do not do
so lightly.” Kremen v. Cohen, 325 F.3d 1035, 1037 (9th Cir. 2003). “In deciding whether to
exercise our discretion, we consider: (1) whether the question presents ‘important public policy
ramifications’ yet unresolved by the state court; (2) whether the issue is new, substantial, and of
broad application; (3) the state court's caseload; and (4) ‘the spirit of comity and federalism.’ ”
Murray v. BEJ Minerals, LLC, 924 F.3d 1070, 1072 (9th Cir. 2019) (en banc) (quoting Kremen,
325 F.3d at 1037–38). Here, we conclude that it is prudent to certify the question of Dynamex’s
retroactivity to the California Supreme Court. We do so for two reasons.


First, in our now-withdrawn opinion, we rejected Jan-Pro's argument that the doctrines of res
judicata and law of the case bar Plaintiffs from contending that they are employees under the ABC
test. See 923 F.3d at 583–86. We likewise rejected their contention that a retroactive application
would violate its federal due process rights. See id. at 588–90. Finally, we held that if Dynamex
does apply, the district court's reliance on Patterson and the “special features of the franchise
relationship” was misplaced. See id. at 594–95. We continue to adhere to those conclusions and
incorporate them here by reference. See Vazquez v. Jan-Pro Int'l, Inc., 923 F.3d 575 (9th Cir.
2019). Accordingly, the question of whether Dynamex applies retroactively “could determine the
outcome” of this appeal. Cal. R. Ct. 8.548(a).
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[3]  [4] Second, in resolving the parties’ competing contentions, our task, as a federal court
sitting in diversity, is “to approximate state law as closely as possible in order to make sure
that the vindication of the state right is without discrimination because of the federal forum.”
Murray, 924 F.3d at 1071 (quoting Ticknor v. Choice Hotels Int'l, Inc., 265 F.3d 931, 939 (9th Cir.
2001)). If a state's highest court has not spoken on an issue, “then we must predict how the state's
highest court would *1049  decide” the issue. Id. Or, “if state law permits it, we may exercise
our discretion to certify a question to the state's highest court.” Id. The question of Dynamex's
retroactive application has potentially broad ramifications for those who have been doing business
in California, but the question has not been answered by the California Supreme Court. See Cal.
R. Ct. 8.548(a)(2). 2  As discussed, Dynamex enunciated anew a test for analyzing whether a
worker is an employee under California wage orders. According to Jan-Pro and amici, that test,
if it applies retroactively, could lead to substantially greater liability for California businesses,
for conduct that occurred before Dynamex, than the pre-Dynamex legal regime. In particular, the
decision could lead to greater liability in economic sectors that rely more heavily on independent
contractors. Franchising is one such sector, and it is large. There are more than 77,000 franchise
establishments employing over 755,000 people in California. IHS Markit Economics, Franchise
Business Economic Outlook for 2018 at 28 (2018), https://www.franchise.org/sites/default/files/
Franchise_Business_Outlook_Jan_2018.pdf. Others potentially affected are small businesses and
their employees, as well as workers in the gig economy. Given the potential importance of the
retroactivity issue to California businesses and workers, and because the question is unsettled, “
‘[c]omity and federalism counsel that the California Supreme Court, rather than this court, should
answer’ the certified question.” Robinson v. Lewis, 795 F.3d 926, 928 (9th Cir. 2015) (quoting
Munson v. Del Taco, Inc., 522 F.3d 997, 999 (9th Cir. 2008)); see also Murray, 924 F.3d at 1072.


2 We note, however, that the Court did deny without comment a petition by the California
Employment Law Council, an amicus, to modify the Dynamex decision to apply
prospectively-only. The ABC test will thus be applied retrospectively in Dynamex itself.


In asking the California Supreme Court to resolve this question, we respectfully direct it to our
own analysis in the withdrawn opinion to the extent that the Court may find it helpful. See 923
F.3d at 586–88. We also respectfully direct it to the voluminous briefs of the parties and amici. To
that end, we GRANT Plaintiffs’ motion to take judicial notice of a hearing transcript in Juarez
v. Jani-King of Cal., Inc., No. 4:09-cv-03495, Dkt. No. 240 (N.D. Cal. Dec. 14, 2018), in which
Judge Yvonne Gonzalez-Rodgers reasoned that Dynamex applies retroactively (Dkt. No. 111). We
likewise GRANT the California Employment Law Council's motion to file an amicus brief (Dkt.
No. 97).


* * *
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[5] In light of the foregoing, we ask the California Supreme Court to answer the following
question: Does Dynamex Operations West Inc. v. Superior Court, 4 Cal.5th 903, 232 Cal.Rptr.3d
1, 416 P.3d 1 (2018), apply retroactively?


III


We provide the following information as required by California Rule of Court 8.548(b)(1).


The title of this case is GERARDO VAZQUEZ, GLORIA ROMAN, and JUAN AGUILAR,
Plaintiffs-Appellants v. JAN-PRO FRANCHISING INTERNATIONAL, INC., Defendant-
Appellee.


The case number in our court is 17-16096.


Plaintiffs-Appellants Gerardo Vazquez, Gloria Roman, and Juan Aguilar are represented by the
following counsel:


Shannon Liss-Riordan


Lichten & Liss-Riordan, P.C.


*1050  729 Boylston Street, Suite 2000


Boston, MA 02116


Defendant-Appellee Jan-Pro Franchising International, Inc. is represented by the following
counsel:


Theodore J. Boutrous, Jr., Samuel Eckman, and Theane Evangelis


Gibson, Dunn & Crutcher LLP


333 South Grand Avenue


Los Angeles, CA 90071-3197


Jeffrey Mark Rosin


O'Hagan Meyer, PLLC


111 Huntington Avenue, Suite 2860
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Boston, MA 02199


We designate Gerardo Vazquez, Gloria Roman, and Juan Aguilar as the petitioners if our request
for a decision is granted, as they are the appellants before our court.


The Clerk of Court is hereby directed to transmit forthwith to the California Supreme Court, under
official seal of the Ninth Circuit, a copy of this order and request for certification and all relevant
briefs and excerpts of record pursuant to California Rule of Court 8.548. Submission of this case
is withdrawn, and the case will be resubmitted following receipt of the California Supreme Court's
opinion on the certified question or notification that it declines to answer the certified question.
The Clerk shall administratively close this docket pending a ruling by the California Supreme
Court regarding the certified question. The panel shall retain jurisdiction over further proceedings
in this court. The parties shall notify the Clerk of this court within one week after the California
Supreme Court accepts or rejects certification. In the event the California Supreme Court grants
certification, the parties shall notify the Clerk within one week after the Court renders its opinion.


CERTIFICATION REQUESTED; SUBMISSION VACATED.


All Citations


939 F.3d 1045, 170 Lab.Cas. P 61,996, 19 Cal. Daily Op. Serv. 9429, 2019 Daily Journal D.A.R.
9228


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1085232&cite=CASTAPPLLR8.548&originatingDoc=I516ef400dfa311e987aed0112aae066d&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)



		Return to brief (Ctrl+W)

		Vazquez v. Jan-Pro Franchising International, Inc., (2019) 939 F.3d 1045






Vazquez v. Jan-Pro Franchising International, Inc., 10 Cal.5th 944 (2021)
478 P.3d 1207, 273 Cal.Rptr.3d 741, 171 Lab.Cas. P 62,096, 86 Cal. Comp. Cases 107...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


10 Cal.5th 944
Supreme Court of California.


Gerardo VAZQUEZ et al., Plaintiffs and Appellants,
v.


JAN-PRO FRANCHISING INTERNATIONAL, INC., Defendant and Respondent.


S258191
|


January 14, 2021


Synopsis
Background: Janitors who purchased unit franchises from master franchisors filed putative
class action alleging that janitorial cleaning business that entered into franchise agreements with
master franchisors used its multi-leveled franchise model to misclassify them as independent
contractors, rather than employees, and thereby avoid paying them minimum wages and overtime
compensation. The United States District Court for the Northern District of California, No. 3:16-
cv-05961-WHA, William Alsup, J., 2017 WL 2265447, entered summary judgment in favor of
business, and janitors appealed. The United States Court of Appeals for the Ninth Circuit, 939 F.3d
1045, certified question to the Supreme Court of California.


[Holding:] The Supreme Court, Cantil-Sakauye, C.J., held that decision in Dynamex Operations
West, Inc. v. Superior Court, 4 Cal.5th 903, 232 Cal.Rptr.3d 1, 416 P.3d 1, applies retroactively.


Question answered.


Procedural Posture(s): Certified Question.


West Headnotes (4)


[1] Courts In general;  retroactive or prospective operation
The decision of the Supreme Court of California in Dynamex Operations West, Inc. v.
Superior Court, 4 Cal.5th 903, 232 Cal.Rptr.3d 1, 416 P.3d 1, in which the Court set forth
the standard that applies in determining whether workers should be classified as employees
or independent contractors for purposes of the obligations imposed by California's wage
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orders, applies retroactively to all nonfinal cases that predate the effective date of the
decision.


14 Cases that cite this headnote


[2] Labor and Employment Construction and operation
Although the Legislature defunded the Industrial Welfare Commission (IWC) in 2004, its
wage orders remain in full force and effect.


4 Cases that cite this headnote


[3] Courts In general;  retroactive or prospective operation
The rule affirming the retroactive effect of an authoritative judicial decision interpreting
a legislative measure generally applies even when the statutory language in question
previously had been given a different interpretation by a lower appellate court decision.


3 Cases that cite this headnote


[4] Courts In general;  retroactive or prospective operation
An exception to the general rule of retroactivity of authoritative judicial decisions arises
when a judicial decision changes a settled rule on which the parties below have relied.


Witkin Library Reference: 3 Witkin, Summary of Cal. Law (11th ed. 2017) Agency and
Employment, § 45A [Judicial Rule.]


4 Cases that cite this headnote


**1208  ***742  Ninth Circuit, 17-16096, Northern District of California, 3:16-cv-05961-WHA


Attorneys and Law Firms


Lichten & Liss-Riordan and Shannon Liss-Riordan for Plaintiffs and Appellants.


Nayantara Mehta; Cynthia L. Rice, Oakland, Verónica Meléndez; Jennifer Reisch; Carol Vigne;
Ellyn Moscowitz, Oakland; Rocio Alejandra Avila; and Jora Trang, San Francisco, for National
Employment Law Project, California Rural Legal Assistance Foundation, Equal Rights Advocates,
Legal Aid at Work, Legal Aid of Marin, National Domestic Workers Alliance and Worksafe, Inc.,
as Amici Curiae on behalf of Plaintiffs and Appellants.
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Olivier Schreiber & Chao, Monique Olivier, San Francisco; and Reynaldo Fuentes for California
Employment Lawyers Association and Partnership for Working Families as Amici Curiae on
behalf of Plaintiffs and Appellants.


O'Hagan Meyer, Jeffrey M. Rosin; Willenken, Jason H. Wilson, Eileen M. Ahern and Amelia L.B.
Sargent, Los Angeles, for Defendant and Respondent.


Marron Lawyers, Paul Marron, Steven C. Rice and Paul B. Arenas, Long Beach, for Taxicab
Paratransit Association of California as Amicus Curiae on behalf of Defendant and Respondent.


Arnold & Porter Kaye Scholer, James F. Speyer and Vanessa C. Adriance, Los Angeles, for
California Chamber of Commerce and the International Franchise Association as Amici Curiae
on behalf of Defendant and Respondent.


Horvitz & Levy, Jeremy B. Rosen, Peder K. Batalden and Felix Shafir, Burbank, for Chamber
of Commerce of the United States of America as Amicus Curiae on behalf of Defendant and
Respondent.


Paul Hastings, Paul Grossman and Paul W. Cane, Jr., San Francisco, for California Employment
Law Council and Employers Group as Amici Curiae on behalf of Defendant and Respondent.


Opinion


Opinion of the Court by Cantil-Sakauye, C. J.


* Administrative Presiding Justice of the Court of Appeal, First Appellate District, Division
One, assigned by the Chief Justice pursuant to article VI, section 6 of the California
Constitution.


***743  *948  At the request of the United States Court of Appeals for the Ninth Circuit, we
agreed to decide the following question of California law (see Cal. Rules of Court, rule 8.548):
Does this court's decision in Dynamex Operations West, Inc. v. Superior Court (2018) 4 Cal.5th
903, 232 Cal.Rptr.3d 1, 416 P.3d 1 (Dynamex) apply retroactively?


For the reasons set forth below, we conclude that Dynamex does apply retroactively. In Dynamex,
this court was faced with a question of first impression: What standard applies under California
law in determining whether workers should be classified as employees or independent contractors
for purposes of the obligations imposed by California's wage orders? In addressing that question,
we concluded that under one of the definitions of “employ” **1209  set forth in all California
wage orders — namely, to “suffer or permit to work” — any worker who performs work for a
business is presumed to be an employee who falls within the protections afforded by a wage order.
(Dynamex, supra, 4 Cal.5th at p. 916, 232 Cal.Rptr.3d 1, 416 P.3d 1.) We further held that such
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a worker can properly be found to be “an independent contractor to whom a wage order does
not apply only if the hiring entity establishes: (A) that the worker is free from the control and
direction of the hirer in connection with the performance of the work, both under the contract for
the performance of such work and in fact; (B) that the worker performs work that is outside the
usual course of the hiring entity's business; and (C) that the worker is customarily engaged in an
independently established trade, occupation, or business of the same nature as the work performed
for the hiring entity.” (Id. at pp. 916–917, 232 Cal.Rptr.3d 1, 416 P.3d 1.) This standard, also used in
other jurisdictions to distinguish employees from independent contractors, is commonly referred
to as the “ABC test.” (Id. at p. 916, 232 Cal.Rptr.3d 1, 416 P.3d 1.)


In concluding that the standard set forth in Dynamex applies retroactively — that is, to all cases
not yet final as of the date our decision in Dynamex became final — we rely primarily on the
fact that Dynamex addressed an issue of first impression. It did not change a settled rule on which
the parties below had relied. No decision of this court prior to Dynamex had determined how the
“suffer or permit to work” definition in California's wage orders should be applied in distinguishing
employees from independent contractors. Particularly because we had not previously issued a
definitive ruling on the issue addressed in Dynamex, we see no reason to depart from the general
rule that judicial decisions are given retroactive effect.


Defendant Jan-Pro Franchising International, Inc. asserts that an exception to the general rule of
retroactivity should be recognized here. Defendant maintains that, prior to the issuance of our
decision in Dynamex, it reasonably believed that the question of whether a worker should be
classified as an *949  employee or independent contractor would be resolved under the standard
set forth in this court's decision in S.G. Borello & Sons v. Department of Industrial Relations (1989)
48 Cal.3d 341, 256 Cal.Rptr. 543, 769 P.2d 399 (Borello). Borello addressed whether farmworkers
hired by a grower under a written “sharefarmer agreement” were independent contractors or
employees for purposes of the workers' compensation statutes. ( ***744  Id. at p. 345, 256
Cal.Rptr. 543, 769 P.2d 399.) The Borello decision, however, did not address whether a worker
should be considered an employee or an independent contractor for purposes of the obligations
imposed by a wage order. Indeed, twice in the last decade, we signaled that the test for determining
whether a worker should be classified as an employee or independent contractor in the wage order
context remained an open question. (Ayala v. Antelope Valley Newspapers, Inc. (2014) 59 Cal.4th
522, 173 Cal.Rptr.3d 332, 327 P.3d 165 (Ayala); Martinez v. Combs (2010) 49 Cal.4th 35, 57–58,
109 Cal.Rptr.3d 514, 231 P.3d 259 (Martinez).)


Defendant additionally contends that it could not have anticipated that the distinction between
employees and independent contractors for purposes of the obligations imposed by a wage order
would be governed by the ABC test that we adopted in Dynamex. But defendant's argument carries
little weight when, as here, the underlying decision changes no settled rule. Moreover, public
policy and fairness concerns, such as protecting workers and benefitting businesses that comply
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with the wage order obligations, favor retroactive application of Dynamex. Thus, we do not view
the retroactive application of the ABC test to cases pending at the time Dynamex became final
as improper or unfair.


[1] Accordingly, in response to the question posed by the Ninth Circuit, we answer that this court's
decision in Dynamex applies retroactively.


I. DYNAMEX'S INTERPRETATION OF THE SUFFER OR PERMIT TO WORK
DEFINITION IN WAGE ORDERS APPLIES RETROACTIVELY TO ALL


NONFINAL CASES GOVERNED BY SIMILARLY WORDED WAGE ORDERS


As noted, the sole issue before this court is whether our decision in **1210  Dynamex, supra, 4
Cal.5th 903, 232 Cal.Rptr.3d 1, 416 P.3d 1, applies retroactively. 1


1 Although the particular facts of the underlying federal litigation in this case arise from a
franchising arrangement, the question of California law posed by the Ninth Circuit that we
agreed to answer does not involve any inquiry into the general relationship or applicability
of the Dynamex decision to franchise agreements or arrangements, and we do not address
that subject.


[2] We begin with a brief summary of the Dynamex decision. In Dynamex, we faced the question
regarding what standard applies in determining *950  whether, for purposes of the obligations
imposed by California's wage orders, a worker should be considered an employee who is covered
and protected by the applicable wage order or, instead, an independent contractor to whom the
wage order's obligations and protections do not apply. 2  As we explained in Dynamex, all currently
applicable California wage orders, in defining the terms as used in the wage orders, define the term
“ ‘employ’ ” in part to mean “ ‘suffer or permit to work’ ” and define the term “ ‘ “employee”
’ ” to mean “ ‘any person employed by an employer.’ ” (Dynamex, supra, 4 Cal.5th at p. 926,
232 Cal.Rptr.3d 1, 416 P.3d 1; see id. at p. 926 fn. 9, 232 Cal.Rptr.3d 1, 416 P.3d 1.) At the same
time, we noted that the wage orders do not contain a definition of the term “ ‘independent ***745
contractor’ ” nor any “other provision that otherwise specifically addresses the potential distinction
between workers who are employees covered by the terms of the wage order and workers who are
independent contractors who are not entitled to the protections afforded by the wage order.” (Id.
at p. 926, 232 Cal.Rptr.3d 1, 416 P.3d 1.)


2 California's wage orders were promulgated by the Industrial Welfare Commission (IWC), the
state agency charged with fixing minimum wages, maximum hours of work, and conditions
of labor for various industries. (Brinker Restaurant Corp. v. Superior Court (2012) 53 Cal.4th
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1004, 1026, 139 Cal.Rptr.3d 315, 273 P.3d 513.) Although the Legislature defunded the IWC
in 2004, its wage orders remain in full force and effect. (Murphy v. Kenneth Cole Productions,
Inc. (2007) 40 Cal.4th 1094, 1102, fn. 4, 56 Cal.Rptr.3d 880, 155 P.3d 284.)


After a lengthy review of prior relevant California decisions (Dynamex, supra, 4 Cal.5th at pp.
927–942, 232 Cal.Rptr.3d 1, 416 P.3d 1), we described the variety of standards that “have been
adopted in legislative enactments, administrative regulations, and court decisions as the means
for distinguishing between those workers who should be considered employees and those who
should be considered independent contractors.” (Id. at p. 950 & fn. 20, 232 Cal.Rptr.3d 1, 416
P.3d 1.) We explained that as early as 1937, the suffer or permit to work standard embodied in
California's wage orders had been described “as ‘the broadest definition’ that has been devised
for extending the coverage of a statute or regulation to the widest class of workers that reasonably
fall within the reach of a social welfare statute.” (Id. at p. 951, 232 Cal.Rptr.3d 1, 416 P.3d 1.)
We took note of a number of criticisms that had been advanced regarding several tests that rely
upon a “multifactor, ‘all the circumstances’ standard” for distinguishing between employees and
independent contractors. (Id. at p. 954, 232 Cal.Rptr.3d 1, 416 P.3d 1; see id. at pp. 954–956, 232
Cal.Rptr.3d 1, 416 P.3d 1.) Thus, in part to avoid these criticisms, we concluded in Dynamex that
it is “most consistent with the history and purpose of the suffer or permit to work standard in
California's wage orders ... to interpret that standard as: (1) placing the burden on the hiring entity
to establish that the worker is an independent contractor who was not intended to be included
within the wage order's coverage; and (2) requiring the hiring entity, in order to meet this burden,
to establish each of the three factors embodied in the ABC test — namely (A) that the worker is
free from the control and direction of the hiring entity in connection with the performance of the
work, both under the contract for the *951  performance of the work and in fact; and (B) that the
worker performs work that is outside the usual course of the hiring entity's business; and (C) that
the worker is customarily engaged in an independently established trade, occupation, or business
of the same nature as the work performed.” (Id. at pp. 956–957, 232 Cal.Rptr.3d 1, 416 P.3d 1,
fn. omitted.)


Accordingly, this court's decision in Dynamex was based upon a determination concerning
**1211  how the term “suffer or permit to work” in California wage orders should be interpreted
for purposes of distinguishing between employees who are covered by the wage orders and
independent contractors who are not protected by such orders.


The Dynamex decision constitutes an authoritative judicial interpretation of language — suffer
or permit to work — that has long been included in California's wage orders to define the scope
of the employment relationships governed by the wage orders. Thus, under well-established
jurisprudential principles, our interpretation of that language in Dynamex applies retroactively to
all cases not yet final that were governed by wage orders containing that definition. (See Newman
v. Emerson Radio Corp. (1989) 48 Cal.3d 973, 978, 258 Cal.Rptr. 592, 772 P.2d 1059 (Newman)
[“The general rule that judicial decisions are given retroactive effect is basic in our legal tradition”];
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Waller v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 24, 44 Cal.Rptr.2d 370, 900 P.2d 619
(Waller) [“[T]he general rule [is] that judicial decisions are to be applied retroactively”].) As
***746  the United States Supreme Court observed in Rivers v. Roadway Express, Inc. (1994)
511 U.S. 298, 312–313, 114 S.Ct. 1510, 128 L.Ed.2d 274: “A judicial construction of a statute
is an authoritative statement of what the statute meant before as well as after the decision of the
case giving rise to that construction.” In McClung v. Employment Development Dept. (2004) 34
Cal.4th 467, 474, 20 Cal.Rptr.3d 428, 99 P.3d 1015, this court, after quoting the foregoing passage
from Rivers v. Roadway Express, Inc., observed: “This is why a judicial decision [interpreting a
legislative measure] generally applies retroactively.” (See Woosley v. State of California (1992) 3
Cal.4th 758, 794, 13 Cal.Rptr.2d 30, 838 P.2d 758 (Woosley) [“ ‘Whenever a decision undertakes
to vindicate the original meaning of an enactment, putting into effect the policy intended from its
inception, retroactive application is essential to accomplish that aim’ ”].)


[3] As past cases have explained, the rule affirming the retroactive effect of an authoritative
judicial decision interpreting a legislative measure generally applies even when the statutory
language in question previously had been given a different interpretation by a lower appellate court
decision. Indeed, the United States Supreme Court's decision in Rivers v. Roadway Express, Inc.,
supra, 511 U.S. 298, 114 S.Ct. 1510, quoted above, involved just such a circumstance. In that case,
the high court held that its interpretation of a statutory term *952  contained in the 1866 Civil
Rights Act applied retroactively, notwithstanding the fact that a line of prior federal appellate court
decisions had set forth a contrary interpretation.


California decisions apply this same rule. In In re Retirement Cases (2003) 110 Cal.App.4th 426,
441–454, 1 Cal.Rptr.3d 790, for example, the Court of Appeal held that the California Supreme
Court's interpretation of a term in a pension statute in Ventura County Deputy Sheriffs' Assn. v.
Board of Retirement (1997) 16 Cal.4th 483, 66 Cal.Rptr.2d 304, 940 P.2d 891 applied retroactively,
even though the Ventura County decision explicitly rejected an earlier contrary interpretation of the
same statutory term by another appellate decision in Guelfi v. Marin County Employees' Retirement
Assn. (1983) 145 Cal.App.3d 297, 193 Cal.Rptr. 343. In Woosley, supra, 3 Cal.4th 758, 794, 13
Cal.Rptr.2d 30, 838 P.2d 758, we reaffirmed the principle that “[t]he circumstance that our decision
overrules prior decisions of the Courts of Appeal does not in itself justify prospective application.”
We elaborated: “An example of a decision which does not establish a new rule of law is one
in which we give effect ‘to a statutory rule that courts had heretofore misconstrued [citation].’
” (Ibid.) Such a decision applies retroactively, we concluded, because there is no material change
in the law. (Ibid.)


Dynamex presented a question of first impression concerning how a wage order's suffer or
permit to work standard should apply in the employee or independent contractor context. In
resolving that issue, our decision in Dynamex did not overrule any prior California Supreme Court
decision or disapprove any prior California Court of Appeal decision. Thus, the well-established



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995178609&pubNum=0004040&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&fi=co_pp_sp_4040_24&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_24

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995178609&pubNum=0004040&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994092140&pubNum=0000780&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&fi=co_pp_sp_780_312&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_312

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994092140&pubNum=0000780&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&fi=co_pp_sp_780_312&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_780_312

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005443197&pubNum=0004040&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&fi=co_pp_sp_4040_474&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_474

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005443197&pubNum=0004040&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&fi=co_pp_sp_4040_474&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_474

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994092140&pubNum=0000780&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184964&pubNum=0004040&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&fi=co_pp_sp_4040_794&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_794

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184964&pubNum=0004040&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&fi=co_pp_sp_4040_794&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_794

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184964&pubNum=0004040&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994092140&pubNum=0000708&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994092140&pubNum=0000708&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003489471&pubNum=0004041&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&fi=co_pp_sp_4041_441&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_441

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003489471&pubNum=0004041&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&fi=co_pp_sp_4041_441&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_441

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997171886&pubNum=0000661&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997171886&pubNum=0000661&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997171886&pubNum=0004040&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983134438&pubNum=0000227&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983134438&pubNum=0000227&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184964&pubNum=0004040&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&fi=co_pp_sp_4040_794&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_794

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184964&pubNum=0004040&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&fi=co_pp_sp_4040_794&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_794

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184964&pubNum=0004040&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992184964&pubNum=0004040&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044427625&pubNum=0007052&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2044427625&pubNum=0007052&originatingDoc=Ifb62a5a056a911eb960a9329eed1cde2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Vazquez v. Jan-Pro Franchising International, Inc., 10 Cal.5th 944 (2021)
478 P.3d 1207, 273 Cal.Rptr.3d 741, 171 Lab.Cas. P 62,096, 86 Cal. Comp. Cases 107...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 8


general principle affirming the retroactive application of judicial decisions interpreting legislative
measures **1212  supports the retroactive application of Dynamex.


II. NO EXCEPTION TO THE RETROACTIVITY OF DYNAMEX IS JUSTIFIED


[4] Defendant argues that an exception to the general retroactivity principle should be applied here
because, prior to Dynamex, businesses could not reasonably have anticipated that the ABC test
would ***747  govern at the time when they classified workers as independent contractors rather
than employees. Defendant relies on past cases noting that “narrow exceptions to the general rule
of retroactivity [have been recognized] when considerations of fairness and public policy are so
compelling in a particular case that, on balance, they outweigh the considerations that underlie
the basic rule.” (Newman, supra, 48 Cal.3d at p. 983, 258 Cal.Rptr. 592, 772 P.2d 1059; see, e.g.,
Williams & Fickett v. County of Fresno (2017) 2 Cal.5th 1258, 1282, 218 Cal.Rptr.3d 362, 395
P.3d 247; Claxton v. Waters (2004) 34 Cal.4th 367, 378–379, 18 Cal.Rptr.3d 246, 96 P.3d 496.)
This *953  recognized exception arises “ ‘when a judicial decision changes a settled rule on which
the parties below have relied.’ ” (Claxton, at p. 378, 18 Cal.Rptr.3d 246, 96 P.3d 496; see also
Alvarado v. Dart Container Corp. of California (2018) 4 Cal.5th 542, 572, 229 Cal.Rptr.3d 347,
411 P.3d 528 (Alvarado) [same]; Williams & Fickett, at p. 1282, 218 Cal.Rptr.3d 362, 395 P.3d
247 [same]; Waller, supra, 11 Cal.4th at p. 25, 44 Cal.Rptr.2d 370, 900 P.2d 619 [judicial decision
“clarif[ying]” the law applies retroactively].)


In support of its position, defendant initially contends that prior to Dynamex, it — assertedly like
other California businesses — reasonably believed that the question of whether a worker should be
considered an employee or an independent contractor would be determined by application of the
standard set forth and applied in this court's decision in Borello, supra, 48 Cal.3d 341, 256 Cal.Rptr.
543, 769 P.2d 399. Under these circumstances, defendant maintains that it would be unfair to apply
the ABC standard adopted in the Dynamex decision, rather than the Borello standard, to nonfinal
cases that predate the Dynamex decision. For the reasons discussed below, we disagree that an
exception to the general rule of retroactivity is warranted on this theory.


To begin with, it is important to understand that California's wage orders have included the suffer
or permit to work standard as one basis for defining who should be treated as an employee for
purposes of the wage order for more than a century. (Martinez, supra, 49 Cal.4th at pp. 57–58,
109 Cal.Rptr.3d 514, 231 P.3d 259.) Additionally, at least since the 1930s, the suffer or permit
to work standard has been understood as embodying “ ‘the broadest definition’ ” of employment
for extending coverage of a social welfare statute. (Dynamex, supra, 4 Cal.5th at p. 951, 232
Cal.Rptr.3d 1, 416 P.3d 1; see id. at pp. 950–951, 232 Cal.Rptr.3d 1, 416 P.3d 1 [citing United
States v. Rosenwasser (1945) 323 U.S. 360, 363, fn. 3, 65 S.Ct. 295, 89 L.Ed. 301, quoting
language of then-Senator (later United States Supreme Court justice) Hugo L. Black in describing
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the incorporation of the suffer or permit to work standard in the federal Fair Labor Standards Act
as adopted in 1937].)


Defendant contends that prior to Dynamex, a putative employer would have reasonably anticipated
that the question whether a worker should properly be classified as an employee or independent
contractor for purposes of the obligations imposed by an applicable wage order would be governed
by the Borello decision. But, as noted above, Borello was not a wage order case and that decision
did not purport to determine who should be interpreted to be an employee for purposes of a wage
order. We resolved this question for the first time in Dynamex. “Because the relevant portion of
[the opinion] did not address an area in which this court had previously issued a definitive decision,
from the outset any reliance on the previous state of the law could not and should ***748  not have
been viewed as firmly fixed as would have been the case had we previously spoken.” (Newman,
supra, 48 Cal.3d at pp. 986–987, 258 Cal.Rptr. 592, 772 P.2d 1059; *954  see also Alvarado, supra,
4 Cal.5th at p. 573, 229 Cal.Rptr.3d 347, 411 P.3d 528 [declining to limit holding to prospective
application when “defendant cannot claim reasonable reliance on **1213  settled law”].) In
Newman, we concluded that our decision applied retroactively “even if one views [it] as breaking
new and unexpected ground, ... [because] it did so in an indisputably unsettled area.” (Newman,
at p. 987, 258 Cal.Rptr. 592, 772 P.2d 1059.) Moreover, in two decisions following Borello,
we expressly declined to decide the question of what standard applies in determining whether
workers should be classified as employees or independent contractors in the wage order context.
In Martinez, decided eight years prior to Dynamex, this court addressed the question regarding
what standard should be utilized in deciding whether an employment relationship existed between
the plaintiff workers and defendant business entities for purposes of a potentially applicable wage
order. Explaining that no prior case had directly addressed the proper interpretation of the relevant
provisions of the wage order relating to the terms “ ‘employ’ ” and “ ‘employer,’ ” we explicitly
held that the suffer or permit to work definition was one of three alternative bases upon which
an employment relationship could be established for purposes of the obligations imposed by an
applicable wage order. (Martinez, supra, 49 Cal.4th at pp. 50, 64, 109 Cal.Rptr.3d 514, 231 P.3d
259.)


In Martinez itself, the controversy turned on whether, for purposes of the obligations imposed by
the wage order, the plaintiff workers could properly be considered employees of business entities
other than the workers' most direct or immediate employer. Thus, Martinez did not present the
question of whether the workers were properly considered employees or, instead, independent
contractors for purposes of the wage order. Yet we expressly signaled that this was an open
question, emphasizing that we were “not decid[ing]” in Martinez whether “the decision in [Borello]
has any relevance to wage claims.” (Martinez, supra, 49 Cal.4th at p. 73, 109 Cal.Rptr.3d 514,
231 P.3d 259.)
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In Ayala, supra, 59 Cal.4th 522, 173 Cal.Rptr.3d 332, 327 P.3d 165, a case decided four years
prior to Dynamex, we explicitly noted that we had solicited supplemental briefing from the parties
concerning the possible relevance of the tests for employee status set forth in the applicable wage
order in determining whether a worker was an employee or an independent contractor for purposes
of the wage order. (Id. at p. 531, 173 Cal.Rptr.3d 332, 327 P.3d 165.) Ultimately, our decision in
Ayala did not reach the issue upon which we had solicited supplemental briefing, relying instead
on the ground that in the trial court the plaintiff employees in Ayala had relied solely on the
Borello standard, and we could resolve that case on that basis without considering the wage order
definitions of employment. (Ibid.) Nonetheless, at the same time, our decision in Ayala explicitly
stated that “we leave for another day the question of what application, if any, the wage order
tests for employee status might have to wage and hour claims such as these” (ibid.) — namely,
claims raising the question of whether workers should *955  properly be considered employees
or independent contractors for purposes of the obligations imposed by a wage order.


In light of these passages in Martinez and Ayala, employers were clearly on notice well before the
Dynamex decision that, for purposes of the obligations imposed by a wage order, a worker's status
***749  as an employee or independent contractor might well depend on the suffer or permit to
work prong of an applicable wage order — and that the law was not settled in this area. (See
Newman, supra, 48 Cal.3d at p. 987, 258 Cal.Rptr. 592, 772 P.2d 1059 [explicit statements in
previous decisions that this court was expressly declining to decide an issue demonstrated that
the matter was “in flux” and “any reliance on the previous state of the law could not and should
not have been viewed as firmly fixed”].) By “expressly declin[ing] to decide the issue, thereby
reserving our ultimate judgment on the question for some later date,” we “ ‘highlighted the fact
that this question remained to be decided by this court.’ ” (Id. at p. 988, 258 Cal.Rptr. 592, 772
P.2d 1059, italics omitted.) Thus, defendant's reasonable reliance argument is unconvincing.


Further, although defendant maintains that in classifying its workers as independent contractors
it reasonably relied on the Borello standard, as this court explained in **1214  Dynamex, one of
the principal deficiencies of the Borello standard is its numerous factors that must be weighed and
balanced — and such a standard effectively prevents employers and employees from determining
in advance how that classification will be resolved. (Dynamex, supra, 4 Cal.5th at pp. 954–955,
232 Cal.Rptr.3d 1, 416 P.3d 1.) Thus, as a practical matter, defendant overstates the degree to which
declining to extend the Borello test to this context will impinge upon its reasonable expectations.
It is worth noting in this regard that in Borello itself the agricultural workers were found to be
employees rather than independent contractors even though the workers controlled the manner
and details of their work, including the hours that they worked. 3  (Id. at p. 346, 256 Cal.Rptr. 543,
769 P.2d 399.)


3 Defendant also asserts that it relied on our decision in Patterson v. Domino's Pizza, LLC
(2014) 60 Cal.4th 474, 177 Cal.Rptr.3d 539, 333 P.3d 723. Patterson addressed the propriety
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of imposing vicarious liability on a franchisor for a franchisee's wrongdoing, rather than the
question of what standard applies in determining whether workers should be classified as
employees or independent contractors for purposes of California's wage orders.


Defendant further argues that even if it should have reasonably anticipated that a worker's
designation as an employee or independent contractor would depend upon the application of a
wage order's suffer or permit to work definition, it could not reasonably have anticipated that in
Dynamex this court would adopt the ABC test as the appropriate standard. We reject the contention
that litigants must have foresight of the exact rule that a court ultimately adopts in order for it to
have retroactive effect. And indeed, the ABC test articulated in Dynamex was within the scope of
what employers reasonably *956  could have foreseen. Prior decisions of this court had certainly
provided putative employers notice concerning the potential breadth of the suffer or permit to
work language. In Morillion v. Royal Packing Co. (2000) 22 Cal.4th 575, 585, 94 Cal.Rptr.2d 3,
995 P.2d 139 (Morillion), this court noted that federal cases had interpreted that phrase to apply
when a putative employer “ ‘knows or should have known’ ” that work is being performed on its
behalf. (See id. at pp. 584–585, 94 Cal.Rptr.2d 3, 995 P.2d 139.) And in describing the scope of
the suffer or permit to work definition in Martinez, we stated that “[a] proprietor who knows that
persons are working in his or her business without having been formally hired, or while being paid
less than the minimum wage, clearly suffers or permits that work by failing to prevent it, while
having the power to do so.” (Martinez, supra, 49 Cal.4th at p. 69, 109 Cal.Rptr.3d 514, 231 P.3d
259.) Moreover, the three ***750  elements of the ABC test are prominent factors already listed
in Borello, supra, 48 Cal.3d at page 351, 256 Cal.Rptr. 543, 769 P.2d 399. Last, because Dynamex
did not change a previously settled rule, any reliance by the parties on the previous state of the law
is not particularly persuasive in our retroactivity determination. (Newman, supra, 48 Cal.3d at p.
986, 258 Cal.Rptr. 592, 772 P.2d 1059.) “At a minimum, litigants necessarily were aware that” the
employee/independent contractor distinction in the applicable wage orders “was uncertain and yet
to be definitively established.” (Id. at p. 987, 258 Cal.Rptr. 592, 772 P.2d 1059.)


It also bears noting that in Dynamex, this court determined that “the suffer or permit to work
definition is a term of art that cannot be interpreted literally in a manner that would encompass
within the employee category the type of individual workers, like independent plumbers or
electricians, who have traditionally been viewed as genuine independent contractors who are
working only in their own independent business.” (Dynamex, supra, 4 Cal.5th at p. 916, 232
Cal.Rptr.3d 1, 416 P.3d 1.) This was so, we explained, because applying a broad “knows or should
have known” that work was being performed formulation in the employee/independent contractor
context would treat true independent contractors as employees for purposes of the wage order,
when they could not reasonably have been intended to be so treated. (Id. at pp. 948–950, 232
Cal.Rptr.3d 1, 416 P.3d 1.) Accordingly, this court harmonized the legislative intent to adopt the
broadest standard for determining who should be treated as an employee for purposes of the
wage order with the recognition that there was no intention to bring classic **1215  independent
contractors within the reach of the wage orders. It was in this context that the court in Dynamex
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concluded that it was appropriate to adopt the ABC test as the standard for determining whether
a worker should properly be considered an employee or independent contractor. (Id. at pp. 956–
964, 232 Cal.Rptr.3d 1, 416 P.3d 1.) We did not depart sharply from the basic approach of Borello,
even though a literal reading of the suffer or permit to work definition would have swept far more
broadly. Thus, even if we were to give weight to defendant's reliance argument at this juncture,
it bears repeating that the test *957  we ultimately adopted in Dynamex drew on the factors
articulated in Borello and was not beyond the bounds of what employers could reasonably have
expected.


It is true that “we have long recognized the potential for allowing narrow exceptions to the
general rule of retroactivity when considerations of fairness and public policy are so compelling
in a particular case that, on balance, they outweigh the considerations that underlie the basic
rule.” (Newman, supra, 48 Cal.3d at p. 983, 258 Cal.Rptr. 592, 772 P.2d 1059.) In this case,
however, fairness and policy considerations underlying our decision in Dynamex favor retroactive
application. As we explained in Dynamex, the wage orders' protections benefit workers by
“enabl[ing] them to provide at least minimally for themselves and their families and to accord them
a modicum of dignity and self-respect.” (Dynamex, supra, 4 Cal.5th at p. 952, 232 Cal.Rptr.3d
1, 416 P.3d 1.) The wage orders also benefit “those law-abiding businesses that comply with
the obligations imposed by the wage orders, ensuring that such responsible companies are not
hurt by unfair competition from competitor businesses that utilize substandard employment
practices.” (Ibid.) And, “the minimum employment standards imposed by wage orders are also
for the benefit of the public at large, because if the wage orders' obligations are not fulfilled the
***751  public will often be left to assume responsibility for the ill effects to workers and their
families resulting from substandard wages or unhealthy and unsafe working conditions.” (Id. at p.
953, 232 Cal.Rptr.3d 1, 416 P.3d 1.) Applying the interpretation of the suffer or permit to work
definition adopted in Dynamex only prospectively would potentially deprive many workers of the
intended protections of the wage orders to which they may have improperly been denied, as well
as permit businesses to retain the unwarranted advantages of misclassification. 4  Last, because we
have already applied our decision in Dynamex retroactively — to the Dynamex parties themselves
— it would be unfair to withhold the benefit of that decision to other similarly situated litigants.


4 Having concluded that our decision in Dynamex applies retroactively, and having found
no reliance or fairness considerations weighing against the general rule that judicial
decisions apply retroactively, we likewise reject defendant's related due process challenge
to retroactive application.


In sum, no “compelling and unusual circumstances justify[ ] departure from the general rule” of
retroactivity. (Newman, supra, 48 Cal.3d at p. 983, 258 Cal.Rptr. 592, 772 P.2d 1059; Waller, supra,
11 Cal.4th at p. 25, 44 Cal.Rptr.2d 370, 900 P.2d 619 [rejecting argument against retroactivity
because law in question was “but a logical extension” of well-established principles].) As we
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noted, Borello itself distinguished between an employee and an independent contractor “by
focusing on the intended scope and purposes of the particular statutory provision or provisions
at issue.” (Dynamex, supra, 4 Cal.5th at p. 934, 232 Cal.Rptr.3d 1, 416 P.3d 1.) Given the
longstanding definition of “employ” as to suffer or permit to work in California's wage orders,
and the *958  unsettled nature of its application in the employee/independent contractor context,
we reject the contention that it is unfair to putative employers to apply the ABC standard to
work settings that predate the Dynamex opinion. Indeed, we have routinely applied our decisions
interpreting wage orders retroactively, even when the parties did not anticipate the precise
interpretation of such orders. (See, e.g., Frlekin v. Apple (2020) 8 Cal.5th 1038, 1057, 258
Cal.Rptr.3d 392, 457 P.3d 526; Mendiola v. CPS Security Solutions, Inc. (2015) 60 Cal.4th 833,
848, fn. 18, 182 Cal.Rptr.3d 124, 340 P.3d 355.)


**1216  Given the constraints imposed by the statute of limitations, the retroactive application of
Dynamex will in practice affect a limited number of cases. Nonetheless, in light of the general rule
of retroactivity of judicial decisions and the fundamental importance of the protections afforded by
the wage orders, we find no compelling justification for denying workers included in such lawsuits
the benefit of the standard set forth in Dynamex.


III. CONCLUSION


In answer to the question posed by the Ninth Circuit, we conclude that our decision in Dynamex
applies retroactively to all nonfinal cases that predate the effective date of the Dynamex decision.


We Concur:


CORRIGAN, J.


LIU, J.


CUÉLLAR , J.


KRUGER, J.


GROBAN, J.


HUMES, J. *
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*1  INTERESTS OF AMICUS CURIAE


This case addresses whether the Federal Arbitration Act preempts a generally applicable non-
waiver rule designed to protect the operation of California's Labor Code Private Attorneys General
Act of 2004 (PAGA), Cal. Lab. Code §§ 2698-2699.8. In the State's experience, PAGA is an
important law enforcement tool enacted to address serious and widespread violations of the
California Labor Code. The State accordingly has a powerful interest in the outcome of this case.


It is state policy to “vigorously enforce minimum labor standards.” Cal. Lab. Code § 90.5.
Such enforcement “ensure[s] employees are not required or permitted to work under substandard
unlawful conditions,” “secure[s] the payment of compensation,” and “protect[s] employers who
comply with the law from those who attempt to gain a competitive advantage” by noncompliance.
Id. For nearly two decades, PAGA has augmented the State's limited enforcement resources by
deputizing affected employees to pursue civil penalties for labor law violations as proxy for the
State. PAGA notices and claims inform and supplement the enforcement efforts of the California
Labor and Workforce Development Agency (LWDA) and its components. 1  PAGA is an integral
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part of the State's Labor Code enforcement scheme. It plays a particularly important role in
ensuring the fair and legal treatment of some of the State's most vulnerable workers, including
those in the agricultural, garment, and front-line service industries.


1 See generally About the Labor and Workforce Development Agency, LWDA, https://
www.labor.ca.gov/about/ (last visited Mar. 8, 2022).


*2  The unduly expansive approach to FAA preemption advocated by petitioner here is not only
legally incorrect, but would also substantially interfere with the State's traditional authority to
regulate the conduct of business entities and adopt effective enforcement strategies in order to
protect the health and welfare of its workers.


INTRODUCTION AND SUMMARY OF ARGUMENT


The California Legislature enacted the Labor Code Private Attorneys General Act of 2004 (PAGA)
to address widespread violations of the State's Labor Code and a serious shortage of state resources
for enforcement. In appropriate circumstances, PAGA authorizes an “aggrieved” employee to
bring a claim as proxy for the State to recover civil penalties for Labor Code violations committed
against that employee and other past and current employees. Cal. Lab. Code § 2699. 2  That action is
a state law enforcement action, with the State retaining seventy-five percent of penalties recovered
and aggrieved employees receiving the remainder. Id. § 2699(i).


2 An “‘aggrieved employee’ means any person who was employed by the alleged violator and
against whom one or more of the alleged violations was committed.” Id. § 2699(c).


Applying longstanding, general principles, state precedent holds that a pre-dispute agreement
requiring an employee “to give up the right to bring representative PAGA actions in any forum
is contrary to public policy.” Iskanian v. CLS Transp. L.A., LLC, 59 Cal. 4th 348, 360 (2014)
(emphasis added); see also  *3  id. at 383-384; Sakkab v. Luxottica Retail N. Am., Inc., 803 F.3d
425, 434 (9th Cir. 2015). 3


3 See also Cal. Civ. Code § 1668 (1872) (contracts that purport to “exempt anyone from
responsibility for ... violation of law ... are against the policy of the law'); id. § 3513 (1872)
(“a law established for a public reason cannot be contravened by a private agreement').
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The California Supreme Court, the Ninth Circuit, and respondent have persuasively explained why
the FAA does not preempt the Iskanian rule. See Iskanian, 59 Cal. 4th at 384-388; Sakkab, 803
F.3d at 431-440; Resp. Br. 13-49. As the California Supreme Court noted, a PAGA claim “is a
dispute between an employer and the state.” Iskanian, 59 Cal. 4th at 386; see also ZB, N.A. v.
Superior Ct., 8 Cal. 5th 175, 181182 (2019) (employees' claims seeking compensation for unpaid
wages are outside the scope of PAGA). And as the Ninth Circuit observed, “[t]he FAA was not
intended to preclude states from authorizing qui tam actions to enforce state law.” Sakkab, 803
F.3d at 439440. While the FAA provides that agreements to settle a controversy by arbitration
are “valid, irrevocable, and enforceable,” 9 U.S.C. § 2, it “says nothing about agreements to strip
contracting parties of the right to pursue state public-policy claims in all forums.” Resp. Br. 11. To
the contrary: “The statute's structure and context ... underscore that the FAA promotes arbitration as
an alternative forum” but do not suggest that Congress intended the law to operate as “a mechanism
for forfeiture of rights.” Id.; see id. at 15-21.


Rather than repeating those arguments here, the State submits this focused amicus brief to describe
in detail PAGA's origins, the Act's structure, and the special state law enforcement purposes it
serves. As discussed below, PAGA was not born out of any “hostility” *4  toward or “disfavor[]”
of arbitration. See AT&T Mobility LLC v. Concepcion, 563 U.S. 333, 339, 341 (2011). PAGA is
not (as petitioner suggests) a “redirection” or “maneuver” to avoid the holdings of Concepcion
and Epic Systems Corp. v. Lewis, 138 S. Ct. 1612 (2018), that class-action and collective-action
claims are fundamentally incompatible with arbitration. Pet. Br. 3, 43; see also id. at 45. Indeed, the
Act predates those authorities. Correctly understood, PAGA is a legitimate exercise of the State's
traditional police powers, designed to facilitate the enforcement of labor laws in circumstances
where resources for direct enforcement are limited.


PAGA enlists those closest to Labor Code violations-the employees themselves-as private
attorneys general acting in the State's stead to identify, pursue, and resolve disputes through civil
penalty actions. The Act helps uncover violations that otherwise are unlikely to come to light. Its
detailed notice requirements ensure that the relevant state enforcement agency, the LWDA, has the
opportunity to pursue the alleged violations as it deems appropriate, and as resources allow. In other
circumstances, PAGA actions pursued by employees supplement the State's direct enforcement
mechanisms. And civil penalties paid by labor-law violators help to fund the LWDA's oversight,
education, and enforcement work.


Petitioner's preemption arguments are not only legally incorrect, they would substantially interfere
with California's ability to employ this traditional qui tam enforcement mechanism, harming
workers and law abiding employers, as well as allowing those who violate the law to benefit from
the resulting under-enforcement of the State's worker protection laws.
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*5  ARGUMENT


I. THE CALIFORNIA LABOR CODE PRIVATE ATTORNEYS GENERAL
ACT SERVES IMPORTANT LAW ENFORCEMENT PURPOSES


A. PAGA's Origins and Operation


The California Legislature enacted PAGA in 2003. S.B. 796, 2003-2004 Reg. Sess. (Cal. 2003); see
also Arias v. Superior Ct., 46 Cal. 4th 969, 980 (2009). 4  The Act was a response to the serious and
widespread violations of California labor laws and the problem of significant under-enforcement
of those laws that existed at that time, as documented in the Act's legislative history. See Cal.
Assembly Comm. on Lab. & Emp., Report on Senate Bill 796, at 3 (July 8, 2003) (Assembly
Comm. on Lab. & Emp. Report).


4 All bill history and analyses for Senate Bill 796 are available at https://tinyurl.com/2ka6zhbs.


At the time, the State's enforcement agencies were “responsible for protecting the legal rights
of over 17 million California workers and regulating almost 800,000 private establishments, in
addition to all the public sector workplaces in the state.” Assembly Comm. on Lab. & Emp. Report,
supra, at 3. But “the resources available to the labor enforcement divisions remain[ed] below the
levels of the mid-1980s.” Id. at 4. “[B]etween 1980 and 2000 California's workforce grew 48
percent,” but the relevant agency budgets and staffing failed to keep pace-in some cases actually
decreasing over that time period. Id. 5  Contemporaneous “[e]stimates of the size of California's *6
' underground economy'-businesses operating outside the state's tax and licensing requirements-
ranged from 60 to 140 billion dollars a year, representing a tax loss to the state of three to six
billion dollars annually.” Assembly Comm. on Lab. & Emp. Report, supra, at 3.


5 See also Letter from Joseph L. Dunn, Sen. & Author of Senate Bill 796, Cal. State Senate, to
Gray Davis, Governor, Cal. (Sept. 16, 2003) (Dunn Letter) (“Despite increases made by your
administration to staff for state labor law enforcement, there are only 14 more enforcement
staff positions now than there were 15 years ago-while there are three million more workers.
Unfortunately, further gains are unlikely because enforcement staff are being cut as a result
of the budget crisis.”). The letter is located at the California State Archives in the Governor
s chaptered bill file for Senate Bill 796.


Enforcement tools were limited. Only the LWDA's component departments had authority to assess
and collect civil penalties for violations of the Labor Code, and civil penalties were not available for
all types of violations. Assembly Comm. on Lab. & Emp. Report, supra, at 2. Civil penalties were
not available even for some serious violations, for example, the failure to provide drinking water to
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farmworkers. See Dunn Letter, supra, at 1. And while local prosecutors could bring misdemeanor
charges for some Labor Code violations, “[s]ince district attorneys tend[ed] to direct their resources
to violent crimes and other public priorities, Labor Code violations rarely result[ed] in criminal
investigations and prosecutions.” Assembly Comm. on Lab. & Emp. Report, supra, at 2, 4.


Consequently, some of California's most vulnerable workers suffered serious and ongoing labor
law violations. For example, “a U.S. Department of Labor study of the garment industry in Los
Angeles, which [then] employ[ed] over 100,000 workers, estimated the *7  existence of over
33,000 serious and ongoing wage violations by the city's garment industry employers.” Assembly
Comm. on Lab. & Emp. Report, supra, at 3. As the same study noted, the relevant state agency
“was issuing fewer than 100 wage citations per year for all industries throughout the state.” Id.
Advocates for agricultural and other workers also noted “the resurgence of violations of Labor
Code prohibitions against the ‘company store.”’ Cal. Senate Comm. on Lab. & Indus. Rels., Report
on Senate Bill 796, at 6 (Apr. 8, 2003) (Senate Comm. on Lab. & Indus. Rels. Report). “This
[type of violation] occurs either when the employee is required to cash his check at a store owned
by his employer and the employer charges a fee, or where the employer coerces the employee to
purchase goods at that store.” Id. Although such violations were misdemeanors, no civil penalty
was available at the time, and “[a]dvocates [were] unaware of any misdemeanor prosecution
having been undertaken in relation to these code sections.” Id.


In PAGA, the Legislature devised a two-pronged approach to address these enforcement
shortcomings. Iskanian v. CLS Transp. L.A., LLC, 59 Cal. 4th 348, 379 (2014). First, it ensured
that civil penalties were available across the board in an amount adequate to deter violations. Id.
Second, it authorized “aggrieved employees, acting as private attorneys general, to recover civil
penalties for Labor Code violations, with the understanding that labor law enforcement agencies
were to retain primacy over private enforcement efforts.” Arias, 46 Cal. 4th at 980. The Legislature
chose “to deputize and incentivize employees” because they are “uniquely positioned to detect and
prosecute such violations.” Iskanian, 59 Cal. 4th at 390. As a Senate committee acknowledged
of PAGA, “[a]rguably, in a perfect world, there would be no need for the *8  right to act as
[a private attorney general], yet the fact remains that due to continuing budgetary and staffing
constraints, full, appropriate and adequate Labor Code enforcement is unrealizable if done solely
by the Agency.” Senate Comm. on Lab. & Indus. Rels. Report, supra, at 4. 6


6 The bill's author, Senator Dunn, was even more blunt in his letter to the Governor. He noted
that “[w]e likely agree that government is best suited to enforce these laws,” but he added
that “none of us can say with certainty that there will be more money in the budget for
enforcement any time soon.” Dunn Letter, supra, at 2. “Given that reality,” he continued,
“do we tell injured workers that they have to wait 10 years until we have a better budget
situation before they can expect their employer to follow the law? I hope not.” Id.
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Sensitive to concerns about private enforcement, the Legislature, initially and in subsequent
amendments, built in a number of features limiting the scope of PAGA actions, ensuring
government oversight, and reducing the risk of abuse. See generally Cal. Senate Rules Comm.,
Report on Senate Bill 1809, at 1-5 (July 29, 2004). 7


7 Available at https://tinyurl.com/2p8xxy96.


Not all state labor law violations are subject to PAGA. The Act excludes workers' compensation
violations, Cal. Lab. Code § 2699(m), and, in addition, violations involving “a posting, notice,
agency reporting, or filing requirement of [the Labor Code], except where the filing or reporting
requirement involves mandatory payroll or workplace injury reporting,” id. § 2699(g)(2).


Further, only an “aggrieved employee” may file a PAGA action, in which the employee may pursue
civil *9  penalties for covered violations committed against that employee and other similarly
affected current or former employees. Cal. Lab. Code § 2699(a). Mindful of “allegations of private
plaintiff abuse of the” California Unfair Competition Law, PAGA's private right of action does
“not permit private actions by persons who suffered no harm from the alleged wrongful act.” Cal.
Assembly Comm. on Judiciary, Report on Senate Bill 796, at 6 (June 26, 2003) (Assembly Comm.
on Judiciary Report). 8


8 This aspect of the State's Unfair Competition Law was reformed by the voters in November
2004; a private plaintiff must now demonstrate harm to bring a claim under that law.
Californians for Disability Rts. v. Mervyn's, LLC, 39 Cal. 4th 223, 227 (2006); see Cal. Bus.
& Prof. Code § 17204.


Before filing a PAGA action, the employee must comply with detailed procedural requirements,
including giving notice to the government and to the employer describing the alleged violations.
Cal. Lab. Code §§ 2699, 2699.3(a)(1)(A), (b)(1), (c)(l)(A). The notice gives the LWDA (or,
as appropriate, the Division of Occupational Safety and Health) the opportunity to enforce the
law itself by commencing its own investigation. Id. § 2699.3(a)(2)(B), (b)(2)(A). In general, the
LWDA has 60 days to decide whether to further investigate the alleged violation, and 65 days to
inform the employee of that decision. Id. § 2699.3(a)(2)(A). If the LWDA elects not to further
investigate, the employee may commence a PAGA action. Id. If the LWDA chooses to investigate
but does not issue a citation or initiate its own lawsuit, the aggrieved employee may pursue private
enforcement under PAGA in certain circumstances, subject to additional procedural requirements.
Id. § 2699.3(a)(2)(B), (b)(2)(A)(ii). The notice required by PAGA also provides the employer *10
with a qualified opportunity to cure certain violations, potentially reducing or avoiding litigation
and resulting civil penalties. Id. § 2699.3(c)(2)(A).



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699&originatingDoc=Ie02667eaa42911ecadfff87ce7970f99&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699&originatingDoc=Ie02667eaa42911ecadfff87ce7970f99&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699&originatingDoc=Ie02667eaa42911ecadfff87ce7970f99&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2009603849&pubNum=0004040&originatingDoc=Ie02667eaa42911ecadfff87ce7970f99&refType=RP&fi=co_pp_sp_4040_227&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_227

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17204&originatingDoc=Ie02667eaa42911ecadfff87ce7970f99&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17204&originatingDoc=Ie02667eaa42911ecadfff87ce7970f99&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699&originatingDoc=Ie02667eaa42911ecadfff87ce7970f99&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699.3&originatingDoc=Ie02667eaa42911ecadfff87ce7970f99&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699.3&originatingDoc=Ie02667eaa42911ecadfff87ce7970f99&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699.3&originatingDoc=Ie02667eaa42911ecadfff87ce7970f99&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699.3&originatingDoc=Ie02667eaa42911ecadfff87ce7970f99&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699.3&originatingDoc=Ie02667eaa42911ecadfff87ce7970f99&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





VIKING RIVER CRUISES, INC., Petitioner, v. Angie..., 2022 WL 768660 (2022)


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 9


PAGA claims are subject to a one-year statute of limitations, Cal. Civ. Proc. Code § 340(a), which
functions to limit the accumulation of civil penalties. In addition, PAGA's default penalties were
set “‘on the low end’ of the range of existing civil penalties” but at an amount that was “significant
enough to deter violations.” Assembly Comm. on Judiciary Report, supra, at 4. “For Labor Code
violations for which no penalty is provided, the PAGA provides that the penalties are generally
$100 for each aggrieved employee per pay period for the initial violation and $200 per pay period
for each subsequent violation.” Iskanian, 59 Cal. 4th at 379 (citing Cal. Lab. Code § 2699(f)(2)).
Courts are authorized to “award a lesser amount than the maximum civil penalty amount specified”
to avoid “an award that is unjust, arbitrary and oppressive, or confiscatory.” Cal. Lab. Code §
2699(e)(2).


The employee must provide the LWDA with a copy of the complaint within ten days of
commencement of a PAGA action. Cal. Lab. Code § 2699(1)(1). Where the employee prevails,
75 percent of civil penalties recovered goes to the LWDA, leaving the remaining 25 percent
to be distributed among “the aggrieved employees.” Id. § 2699(i). Penalties recovered are thus
“dedicated in part to public use ... instead of being awarded entirely to a private plaintiff.”
Assembly Comm. on Judiciary Report, supra, at 5. Further, court approval is required for any
settlement of a PAGA action. Cal. Lab. Code § 2699(1)(2). “The proposed settlement” must be
“submitted to the agency at the same time that it is submitted to the court,” id., which provides the
LWDA with the opportunity to *11  comment on or object to PAGA settlements as appropriate. 9


9 This additional notice allows the LWDA the opportunity to intervene as appropriate to
ensure that the purposes of PAGA are served. See, e.g., McCracken v. Riot Games, Inc., No.
18STCV03957 (L.A. Super. Ct. 2020); Tabola v. Uber Techs., Inc., No. CGC-16-550992
(S.F. Super. Ct. 2021).


A judgment in a PAGA action “binds all those, including nonparty aggrieved employees, who
would be bound by a judgment in an action brought by the government” with respect to civil
penalties under the Labor Code. Iskanian, 59 Cal. 4th at 381; see also ZB, N.A. v. Superior Ct.,
8 Cal. 5th 175, 196-197 (2019). 10


10 In addition, the Legislature recently added two conditional, industry-specific provisions
to PAGA facilitating arbitration of Labor Code claims pursuant to the terms of collective
bargaining agreements. See Cal. Lab. Code § 2699.6 (applying to specified workers in the
construction industry); id. § 2699.8 (applying to certain union-represented janitors).


B. PAGA Actions Are State Law Enforcement Actions
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Petitioner contends that “there is no meaningful distinction between the class action in Concepcion,
the collective action in Epic, and representative PAGA actions like the one here.” Pet. Br. 2; see
also id. at 23, 43. According to petitioner, the Iskanian rule is therefore nothing more than an
attempt to “evade the FAA.” Id. at 3; see also id. at 43. That view ignores the law enforcement
purpose and function of PAGA claims.


As discussed, PAGA was enacted to help ensure the adequate enforcement of California's labor
laws by deputizing employees to act on the State's behalf. To be sure, a PAGA action is
“representative” in the sense that the aggrieved employee acts as “proxy” for the *12  State.
Iskanian, 59 Cal. 4th at 359, 378; id. at 388; see also supra pp. 7-8. But a PAGA action is not
a class action seeking vindication of individual employee claims, Kim v. Reins Int'l Cal., Inc., 9
Cal. 5th 73, 8687 (2020), and does not involve class notice or class certification requirements, see
Arias, 46 Cal. 4th at 976, 986-988; Iskanian, 59 Cal. 4th at 388; see also Iskanian, 59 Cal. 4th at
381 (noting that “civil penalties recovered on behalf of the state under the PAGA are distinct from
the statutory damages to which employees may be entitled in their individual capacities”).


And although a PAGA claim is brought by a private party, it does not constitute a private dispute.
Rather, it is “an enforcement action between the LWDA and the employer, with the PAGA
plaintiff acting on behalf of the government.” Reins, 9 Cal. 5th at 86. Aggrieved employees
“pursue sanctions”-civil penalties-“on the state's behalf.” Id. at 91. While PAGA creates financial
incentives for employees to bring claims against employers that have violated labor laws, the Act
at core is designed “to protect the public and not to benefit private parties.” Iskanian, 59 Cal. 4th at
381 (internal quotation marks and citation omitted); see also Reins, 9 Cal. 5th at 81. The Act's civil
penalties are intended to punish employers that have engaged in wrongdoing, not to compensate
individual employees for damages sustained. ZB, N.A., 8 Cal. 5th at 185-187; see also id. at 182
(civil penalties recoverable under PAGA do not include amounts to compensate for unpaid wages).
These attributes mark PAGA actions as qui tam in nature. Iskanian, 59 Cal. 4th at 382; Reins, 9 Cal.
5th at 81. As the California Supreme Court noted in Iskanian, while PAGA was enacted relatively
recently, government “use of qui tam actions” to serve sovereign prerogatives “is venerable, dating
back to colonial times.” 59 Cal. 4th at 382; see *13  also Vt. Agency of Nat. Res. v. U.S. ex rel.
Stevens, 529 U.S. 765, 774-777 (2000). 11


11 “Qui tam is short for the Latin phrase qui tam pro domino rege quam pro se ipso in hacparte
sequitur, which means ‘who pursues this action on our Lord the King's behalf as well as his
own.’ The phrase dates from at least the time of Blackstone.” Vt. Agency of Nat. Res., 529
U.S. at 768 n.1 (citing 3 William Blackstone, Commentaries *160).


Petitioner contends that PAGA actions are not qui tam in nature, asserting that a PAGA plaintiff
has “virtually complete” and “unfettered control” over the action and that “the state is unable
to exercise any control over [a PAGA claim] or direct it in any way.” Pet. Br. 37-38. But that
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assertion fails to account for PAGA's mandatory, detailed pre- and post-filing notice requirements;
the LWDA's many responsibilities as set out in the statute; and the agency's real-world involvement
in overseeing PAGA and participating in PAGA litigation and settlement. See supra pp. 9-11. If
petitioner's complaint is simply that PAGA cases are instituted by private actors and litigated by
private counsel, see Pet. Br. 38, the same can be said of all qui tam-type claims. See Iskanian, 59
Cal. 4th at 390; see also Vt. Agency of Nat. Res., 529 U.S. at 769-770.


Indeed, that feature is how qui tam claims serve their enforcement-leveraging purpose: they
“enhance the state's ability to use [its] scarce resources by enlisting willing citizens in the task
of civil enforcement.” Iskanian, 59 Cal. 4th at 390. Qui tam statutes reflect the reality that “the
choice often confronting the Legislature is not between prosecution by a financially interested
private citizen and prosecution by a neutral prosecutor, but between a private citizen suit and no
suit at all.” Id.


*14  C. PAGA Is Integral to the Adequate Enforcement of the State's Labor Laws


Petitioner minimizes PAGA's role in the State's labor law enforcement scheme. See, e.g., Pet.
Br. 2 (stating that “PAGA claims have become another tax for doing business in California”). In
practice, however, PAGA has served an important function in the adequate and fair enforcement
of the State's labor laws, supporting and supplementing direct government enforcement.


Enforcing California's labor laws is a formidable undertaking. In the 18-plus years since PAGA's
enactment, California's labor force has grown by about two million, now comprising some
19 million individuals. 12  The number of establishments subject to the State's labor laws has
also grown, to over 1.6 million. 13  The State continues to use the resources available to it to
enforce its labor laws though targeted inspections and audits. 14  For example, the Bureau of Field
Enforcement within the Division of Labor Standards Enforcement “focuses on major underground
economy industries in California in which labor law violations are the most rampant, including
agriculture, garment, *15  construction, car wash, and restaurants.” 15  In recent years, “the
Division has increased its focus in industries where wage theft has been particularly challenging
to combat, such as janitorial work, residential care homes, and warehousing.” 16  But the Bureau
cannot visit every regulated business. In a recent, representative year, the Bureau was able to
“conduct[] 1,734 inspections, which led to the issuance of citations for 3,586 violations.” 17


12 U.S. Bureau of Lab. Stat., Economic News Release: Table 1. Civilian Labor Force
and Unemployment by State and Selected Area, Seasonally Adjusted (2021), https://
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tinyurl.com/2yzdcekj; see also Cal. Emp. Dev. Dep't, California Demographic Labor Force:
Summary Tables (2021), https://tinyurl.com/ycksbs96.


13 Cal. Emp. Dev. Dep't, Quarterly Census of Employment and Wages (2021), https://
tinyurl.com/4jxwwxcv (analysis of statewide and second quarter 2021 data).


14 See, e.g., Cal. Div. of Lab. Standards Enft, 2018-2019 The Bureau of Field Enforcement
Fiscal Year Report 3 (2019), https://tinyurl.com/2rffwxwj.


15 Id. at 2.


16 Id.


17 Id. at 4 (FY 2018-2019).


PAGA plays a critical role in supplementing these traditional enforcement mechanisms. The
alleged Labor Code violations that aggrieved employees pursue through PAGA are often serious
in nature, including wage theft and illegal working conditions. See, e.g., Iskanian, 59 Cal. 4th at
359-361 (failure to pay drivers for overtime, meal, and rest periods); Arias, 46 Cal. 4th at 976
(various wage-related violations, including failure to pay wages when due and on termination);
Home Depot U.S.A., Inc. v. Superior Ct., 191 Cal. App. 4th 210, 215 (2010) (failure to provide
workers with required, suitable seating). One report found that 89 percent of PAGA claims alleged
wage theft. 18  This particular violation causes serious harm, especially to lower-wage workers,
who may not have savings to cover for unpaid wages. And the significant sums recovered in PAGA
actions suggest that there is much *16  enforcement to do. 19  Without this private enforcement
mechanism, costs to the State to enforce labor laws would increase substantially. 20


18 See Deutsch et al., UCLA Lab. Ctr., California's Hero Labor Law: The Private Attorneys
General Act Fights Wage Theft and Recovers Millions from Lawbreaking Corporations 10
(2020), https://tinyurl.com/yckkdcpv (California's Hero Labor Law).


19 Id. at 8.


20 See Letter from Gabriel Petek, Legis. Analyst, Cal. Legis. Analyst's Off., to Rob Bonta, Att'y
Gen., Cal. 4 (Nov. 23, 2021), https://tinyurl.com/y89wtewz (discussing the fiscal effects
of a proposal that would repeal PAGA and, to compensate for such repeal, increase the
responsibilities of the state Labor Commissioner).


PAGA has also helped to remedy previous, longstanding agency funding deficiencies. “In 2019
alone, PAGA generated over $88 million in civil penalties for California's LWDA.” California's
Hero Labor Law, supra, at 8 (emphasis omitted). From 2016 to 2019, the agency “recovered an
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annual average of $42 million in civil penalties and filing fees ... all statutorily allocated to enhance
education and compliance efforts.” Id. (footnote and emphasis omitted). Civil penalties remitted to
the LWDA exceeded $107 million in 2020, and exceeded $128 million in 2021. 21  Civil penalties
recovered in PAGA actions help to fund the LWDA in carrying out its regulatory responsibilities
related to covered employers-without passing those costs on to taxpayers generally or diverting
funds from other priorities.


21 Data provided by the Division of Labor Standards Enforcement on January 31, 2022.


And PAGA's notice requirements have allowed the State to efficiently target additional direct
enforcement efforts. 22  In 2016, California created the PAGA *17  Unit within the Department
of Industrial Relations. 23  That unit reviews PAGA notices, choosing which ones to further
investigate. 24  “PAGA notices have proven to be high quality leads identifying serious violations
that in many cases would otherwise have remained underground.” 25  By following up on PAGA
notices, the PAGA Unit has pursued and resolved cases involving a variety of labor law violations,
including those involving wage theft, denial of meal and rest breaks, worker misclassification,
and dangerous or unhealthy working conditions. 26  PAGA notices thus have enabled the State to
pursue and resolve significant Labor Code violations that may not have otherwise come to light.


22 The State receives about 5,000 PAGA notices annually. Letter from Gabriel Petek to Rob
Bonta, supra, at 2.


23 Cal. Dep't of Indus. Rels., Budget Change Proposal, FY 20192020, at 7-8 (2019) (Budget
Change Proposal), https://tinyurl.com/2ba3r85f.


24 See id. at 9.


25 Id.


26 See id. at 10.


In light of the history that gave rise to PAGA and the important law enforcement purposes it
serves, petitioner's suggestion that PAGA claims are the equivalent of class-action claims reframed
“through barelyartful pleading,” Pet. Br. 45, is without merit. And petitioner's complaints of
alleged PAGA abuses, see id. at 47-48, are substantially overstated. No doubt, when employers
violate the State's labor laws, that misconduct may expose them to large civil penaltiesespecially
for large employers that engage in widespread violations. That is as it should be. By contrast,
employers that ensure compliance with labor laws, engage in best practices (such as self-audits),
and take *18  advantage of PAGA's opportunity to cure when violations come to light, are insulated
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from those types of penalties. Robust enforcement of the State's labor laws through PAGA actions
as a complement to direct enforcement helps to ensure that employers that act in good faith
are not be at a competitive disadvantage as compared to those that shirk the law. If accepted,
petitioner's preemption arguments threaten to hamper the enforcement of California's labor laws-
to the detriment of workers and responsible businesses alike. As respondent and the lower courts
have persuasively explained, that result is not one intended by Congress in enacting the FAA.


CONCLUSION


The judgment of the court of appeal should be affirmed.
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*i  QUESTION PRESENTED


In AT&T Mobility LLC v. Concepcion, 563 U.S. 333 (2011), and Epic Systems Corp. v. Lewis,
138 S.Ct. 1612 (2018), this Court held that when parties agree to resolve their disputes by
individualized arbitration, those agreements are fully enforceable under the Federal Arbitration
Act (“FAA”). Courts are not free to disregard or “reshape traditional individualized arbitration”
by applying rules that demand collective or representational adjudication of certain claims. Epic,
138 S.Ct. at 1623. The FAA allows the parties not only to choose arbitration but to retain the
benefits of arbitration by maintaining its traditional, bilateral form. While California courts follow
Concepcion and Epic when a party to an individualized arbitration agreement tries to assert class-
action claims, they refuse to do so when a party to such an agreement asserts representative
claims under the California Private Attorneys General Act (“PAGA”), which-like a class action-
allows aggrieved employees to seek monetary awards on a representative basis on behalf of other
employees. See Iskanian v. CLS Transp. Los Angeles, LLC, 327 P.3d 129 (Cal. 2014). As a result,
Concepcion and Epic have not caused bilateral arbitration to flourish in California, as this Court
intended, but have merely caused FAA-defying representational litigation to shift form.


The question presented is:
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Whether the Federal Arbitration Act requires enforcement of a bilateral arbitration agreement
providing that an employee cannot raise representative claims, including under PAGA.


*II  CORPORATE DISCLOSURE STATEMENT


Petitioner Viking River Cruises, Inc. is wholly owned by Viking River Cruises (Bermuda) Ltd.,
and Viking Holdings Ltd. is the ultimate corporate parent of Viking River Cruises (Bermuda) Ltd.
Viking River Cruises, Inc., Viking River Cruises (Bermuda) Ltd., and Viking Holdings Ltd. are
not publicly traded. However, TPG, Inc. indirectly controls 10% or more of the stock/equity of
Viking Holdings Ltd., and, as of January 2022, TPG, Inc. became a publicly traded company.
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*1  INTRODUCTION[Text redacted in copy]c The parties agreed to resolve any future disputes
through bilateral arbitration. In other words, they agreed not just to arbitrate their disputes, but
to do so on an individualized basis, rather than on a class or representative basis. Nevertheless,
Respondent sued Petitioner in court and asserted a claim on behalf of hundreds of others, while
contending that the arbitration agreement is unenforceable under California law. The lower courts
agreed, holding that, under California law, the agreement to proceed via bilateral arbitration is
unenforceable and that this state-law contract defense is not preempted by the Federal Arbitration
Act (“FAA”).


If that fact pattern sounds familiar, it should: It describes the facts that led to this Court's decision
in AT&T Mobility LLC v. Concepcion, 563 U.S. 333 (2011), which held that the FAA preempts
California state law precluding bilateral arbitration, and it equally describes the facts here. The
only notable factual difference between Concepcion and this case is that here, instead of pursuing
a class action, Respondent seeks to pursue litigation on behalf of hundreds of other individuals
under California's Private Attorneys General Act (“PAGA”). The only notable legal difference is
that the lower courts had less excuse to get it wrong this time around, as they had the benefit of
both Concepcion and Epic Systems Corp. v. Lewis, 138 S.Ct. 1612 (2018)-making their disregard
of the agreement to arbitrate bilaterally more obviously incorrect.


Concepcion and Epic hold that “courts may not” disregard bilateral arbitration agreements or
“reshape *2  traditional individualized arbitration by mandating classwide arbitration procedures
without the parties' consent.” Epic, 138 S.Ct. at 1623. California nonetheless persists in doing
just that through the “Iskanian rule”-named after the case that spawned it-which mandates the
availability of representative PAGA claims even when a plaintiff agrees in advance to resolve
disputes through individualized arbitration. But there is no meaningful distinction between the
class action in Concepcion, the collective action in Epic, and representative PAGA actions like the
one here. Each one involves a plaintiff who insists that her right to inject claims implicating others
into the dispute trumps her agreement to arbitrate bilaterally. Each effort is equally preempted
by the FAA. Indeed, if anything, representative PAGA actions are even less compatible with
traditional bilateral arbitration, and the Iskanian decision is even more obviously incompatible with
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the FAA. Class actions are at least constrained by requirements like typicality and commonality,
while under PAGA an employee who experienced one Labor Code violation may assert other
violations that did not impact her at all. Moreover, while the California no-class-waiver rule
invalidated in Concepcion at least purported to be grounded in generally applicable rules of
unconscionability, Iskanian simply declares PAGA representational claims incompatible with
bilateral arbitration and “outside the FAA's coverage.” Iskanian v. CLS Transp. L.A., LLC, 327
P.3d 129, 151 (Cal. 2014).


The Iskanian rule has denied California employers the benefits of agreed-upon bilateral arbitration
and the guarantees of the FAA. In *3  California, the real-world impact of Concepcion and Epic
has not been increased bilateral arbitration, but the redirection of the efforts of would-be class-
action lawyers into making PAGA demands at a 17-a-day clip, initiating lawsuits implicating tens
of thousands of employees at a time, and extracting millions of dollars from employers for whom
representative PAGA claims have become another tax for doing business in California. That cannot
be what this Court intended in Concepcion and Epic or what Congress intended in the FAA. This
Court should once again reverse California's efforts to evade the FAA and reaffirm that the FAA
preempts state laws that interfere with fundamental aspects of arbitration.


OPINIONS BELOW


The California Court of Appeal's opinion is available at 2020 WL 5584508 and reproduced at
Pet.App.2-7. The judgment of the Superior Court of Los Angeles County is unpublished and
reproduced at Pet.App.8-17.


JURISDICTION


The California Supreme Court declined to exercise its discretionary review on December 9, 2020.
A petition was timely filed thereafter. This Court has jurisdiction under 28 U.S.C. § 1257(a).


STATUTORY PROVISION INVOLVED


Section 2 of the Federal Arbitration Act, 9 U.S.C. § 2, provides: “A written provision in any
maritime transaction or a contract evidencing a transaction involving commerce to settle by
arbitration a controversy thereafter arising out of such contract or *4  transaction, or the refusal to
perform the whole or any part thereof, or an agreement in writing to submit to arbitration an existing
controversy arising out of such a contract, transaction, or refusal, shall be valid, irrevocable, and
enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract.”
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STATEMENT OF THE CASE


A. The Federal Arbitration Act


Congress enacted the FAA to “reverse the longstanding judicial hostility to arbitration,” Green Tree
Fin. Corp.-Ala. v. Randolph, 531 U.S. 79, 89 (2000), and to “ensure the enforcement of arbitration
agreements according to their terms so as to facilitate streamlined proceedings.” Concepcion,
563 U.S. at 344. That purpose is evident throughout the FAA. Section 2, the Act's primary
substantive provision, declares that agreements to arbitrate disputes “shall be valid, irrevocable,
and enforceable” absent narrow circumstances. 9 U.S.C. § 2. Section 3 requires courts to stay
litigation of arbitrable claims “in accordance with the terms of the [arbitration] agreement.” 9
U.S.C. § 3. And Section 4 emphasizes the court's duty to compel arbitration “in accordance with
the terms of the [arbitration] agreement.” 9 U.S.C. § 4. Together, these provisions embody an
overarching federal policy “to ensure that private agreements to arbitrate are enforced according
to their terms.” Stolt-Nielsen S.A. v. AnimalFeeds Int'l Corp., 559 U.S. 662, 682 (2010) (emphasis
added).


Parties are thus able not only to agree to arbitrate, but also to “specify by contract the rules under
which that arbitration will be conducted.” *5  Volt Info. Scis., Inc. v. Bd. of Trs. of Leland Stanford
Jr. Univ., 489 U.S. 468, 479 (1989). The FAA requires courts to “rigorously enforce arbitration
agreements according to their terms, including terms that specify with whom the parties choose
to arbitrate their disputes, and the rules under which that arbitration will be conducted,” and it
preempts state-law rules that would interfere with such enforcement. Am. Express Co. v. Italian
Colors Rest., 570 U.S. 228, 233 (2013) (citations, alterations, and emphasis omitted). In particular,
the FAA preempts state laws that are hostile not just to arbitration in general but to arbitration's key
traditional characteristics, such as its bilateral nature. “The point of affording parties discretion in
designing arbitration processes is to allow for efficient, streamlined procedures tailored to the type
of dispute.” Concepcion, 563 U.S. at 344.


Section 2's final phrase, often referred to as its “saving clause,” permits courts to deny enforcement
of arbitration agreements based on “grounds as exist at law or in equity for the revocation of any
contract.” The saving clause is textually narrower than Section 2's principal clause, which provides
that arbitration agreements generally “shall be valid, irrevocable, and enforceable.” Moreover,
as this Court has repeatedly held, the saving clause “offers no refuge” for defenses that disfavor
arbitration or “that target arbitration ... by more subtle methods, such as by interfering with
fundamental attributes of arbitration,” including its bilateral nature. Epic, 138 S.Ct. at 1622.


*6  B. California's Private Attorneys General Act
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PAGA allows an employee to seek monetary awards on behalf of herself and other past or present
employees of the same employer. Like Rule 23 of the Federal Rules of Civil Procedure or the
collective-action provision of the Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 216(b), PAGA
does not confer any “substantive rights” or “impose any legal obligations.” Amalgamated Transit
Union, Loc. 1756 v. Superior Ct., 209 P.3d 937, 943 (Cal. 2009). The substantive law is provided
by California's notoriously prolix Labor Code. There is no such thing as a “violation of PAGA.”
Rather, PAGA is “simply a procedural statute” that permits an employee to pursue specified
penalties on behalf of herself or others for violations of substantive sections of the Labor Code. Id.


Specifically, PAGA authorizes an “aggrieved employee” to “recover[]” civil penalties from an
employer for violations of California's Labor Code in situations where a state enforcement agency
could bring such a claim. Cal. Lab. Code § 2699(a). An “aggrieved employee” is “any person who
was employed by the alleged violator and against whom one or more of the alleged violations was
committed.” Id. § 2699(c).


An employee commencing a PAGA action may seek civil penalties not only for Labor Code
violations she experienced herself, but also for distinct Labor Code violations against other
employees of the same employer. See Cal. Lab. Code § 2699(a) (authorizing civil action “brought
by an aggrieved employee on behalf of himself or herself and other current or former *7
employees”); id. § 2699(g)(1). The California Supreme Court has taken an “expansive approach”
to this aspect of PAGA, such that PAGA actions are more sweeping, and less truly representative,
than class actions. Kim v. Reins Int'l Cal., Inc., 459 P.3d 1123, 1130 (Cal. 2020). For example,
an employee “subjected to at least one unlawful practice” has “standing,” in the non-Article-III
sense, “to serve as PAGA representative[] even if [she] did not personally experience each and
every alleged violation” visited upon other employees. Id. That is, provided the named employee
alleges that she was “affected by at least one Labor Code violation,” PAGA allows her to “pursue
penalties for all the Labor Code violations committed by that employer,” even if different from the
violation allegedly affecting her. Huff v. Securitas Sec. Servs. USA, Inc., 233 Cal.Rptr.3d 502, 504
(Ct. App. 2018). Indeed, “a plaintiffs inability to obtain individual relief is not necessarily fatal
to the maintenance of” a representative PAGA claim. Kim, 459 P.3d at 1130; see also Johnson v.
Maxim Healthcare Servs., Inc., 281 Cal.Rptr.3d 478, 482 (Ct. App. 2021), review denied, (Nov.
10, 2021) (holding that plaintiff whose individual Labor Code claim would be time-barred can still
pursue representative PAGA claim).


PAGA authorizes civil penalties that can quickly pile up: $100 “for each aggrieved employee
per pay period” for the first violation of a particular Labor Code provision, and $200 “for each
aggrieved employee per pay period” for any subsequent violation (unless the underlying Labor
Code provision provides for a different civil penalty). Cal. Lab. Code § 2699(f)(2). The affected
employees share 25% of any *8  civil penalties assessed for violations aggrieving them personally
and must remit the remaining 75% to the state. Id. § 2699(i). Thus, if an employee prevails on
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a PAGA action seeking redress for a first-time violation affecting 100 employees, each affected
employee receives $25. See, e.g., Moorer v. Noble L.A. Events, Inc., 244 Cal.Rptr.3d 219, 223-24
(Ct. App. 2019). A prevailing employee is “entitled to an award of reasonable attorney's fees and
costs.” Cal. Lab. Code § 2699(g)(1).


Before filing a PAGA suit, the plaintiff must give written notice of the alleged Labor Code
violations to the state's Labor and Workforce Development Agency (“LWDA”). Id. § 2699.3(a)
(1)(A). If the LWDA either notifies the employee that it does not intend to investigate or simply
fails to respond within 65 days, the employee is free to commence a PAGA action. Id. § 2699.3(a)
(2)(A). Likewise, an employee is free to bring a PAGA action if the agency indicates an intent to
investigate but “determines that no citation will be issued” or fails to take any action within the
prescribed time period. Id. § 2699.3(a)(2)(B). Once the action is commenced, the private plaintiff
controls the litigation in its entirety; neither the LWDA nor any other state component or state
actor can direct the litigation or seek to dismiss the employee's action. Any settlement is subject
only to the court's, not the state's, approval. Id. § 2699(l)(2).


C. Iskanian and Sakkab


Under California law, a pre-dispute agreement in which an employee agrees to arbitrate all claims
bilaterally and forgo a representative PAGA action is treated as a waiver of the PAGA action and
deemed *9  unenforceable as against public policy; the PAGA claim asserting disparate violations
affecting multiple employees must be allowed to proceed, notwithstanding the express agreement
to arbitrate bilaterally. That rule was established by Iskanian v. CLS Transportation Los Angeles,
LLC, 327 P.3d 129 (Cal. 2014), where the California Supreme Court addressed the enforceability of
an arbitration agreement in which an employee and employer agreed to resolve all future disputes
by bilateral arbitration. The employee, despite his agreement to arbitrate on an individualized basis,
filed a lawsuit seeking to pursue both a class action and a representative PAGA action.


The court began by addressing the class-action waiver, explaining that its prior decisions deemed
most class-action waivers unenforceable. See id. at 133-37. It recognized, however, that in light of
this Court's decision in Concepcion, the FAA preempted state-law doctrines deeming class-action
waivers unenforceable. Id. at 135-37. In particular, it explained that under Concepcion, a state-
law rule mandating the availability of class arbitration would override the parties' agreement to
preserve the traditional benefits of arbitration by arbitrating on a bilateral basis, and therefore “the
FAA preempts [our] rule against employment class waivers.” Id. at 135-36.


The court then addressed the PAGA action. The court determined that a contract in which an
employee agrees to forgo representative PAGA claims by agreeing to bilateral arbitration is
tantamount to a waiver of the PAGA claim and is “unenforceable as a matter of state law.” Id. at
149. The court's concern *10  was not that either the arbitration agreement or the express waiver of
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collective proceedings was procured by duress or improper means, but that an agreement to forgo
representative PAGA claims in favor of bilateral arbitration, even if freely entered, is “contrary
to public policy” because it would “disable one of the primary mechanisms for enforcing the
Labor Code.” Id. The California Supreme Court demurred on whether there was such a thing as
an individual PAGA action (i.e., an action that sought PAGA's civil penalties only on behalf of an
individual employee), but held that an agreement to forgo pursuit of representative PAGA claims
on behalf of other employees constituted an impermissible waiver of a statutory right because
individualized arbitration “will not result in the penalties contemplated under the PAGA to punish
and deter employer practices that violate the rights of numerous employees under the Labor Code.”
Id. at 148-49. The court acknowledged that an individual employee could permissibly waive her
ability to pursue a PAGA action after the fact, but nonetheless concluded that an ex ante waiver as
part of an agreement to arbitrate bilaterally was against California public policy. Id. at 152.


Having found an agreement to forgo representative PAGA actions in favor of bilateral arbitration
contrary to state public policy, the court recognized that “a state law rule, however laudable,
may not be enforced if it is preempted by the FAA” under Concepcion. Id. at 149. The court
nonetheless purported to distinguish Concepcion and avoid FAA preemption by characterizing a
private plaintiffs PAGA claim as belonging to the state rather than to the aggrieved employee who
files and controls it: *11  “[T]he rule against PAGA waivers does not frustrate the FAA's objectives
because ... the FAA aims to ensure an efficient forum for the resolution of private disputes, whereas
a PAGA action is a dispute between an employer and the state.” Id. For that reason, the court
opined that “a PAGA claim lies outside the FAA's coverage.” Id. at 151. The court supported its
conclusion by citing EEOC v. Waffle House, Inc., 534 U.S. 279 (2002), in which this Court held
that an action actually brought by the Equal Employment Opportunity Commission (“EEOC”) to
vindicate an injury to an employee was not precluded by an arbitration agreement signed by the
employee, in light of the EEOC's near-total control of the action.


After Iskanian, a divided panel of the Ninth Circuit concluded that “the FAA does not preempt
the Iskanian rule.” Sakkab v. Luxottica Retail N. Am., Inc., 803 F.3d 425, 429 (9th Cir. 2015).
The Sakkab majority did not mention, much less embrace, Iskanian's rationale for avoiding FAA
preemption (that “a PAGA claim lies outside the FAA's coverage”) or its invocation of Waffle
House. Instead, the Sakkab majority embraced a different theory (not advanced in Iskanian)
and held that “[t]he Iskanian rule does not conflict with [the FAA's] purposes” because, in its
view, representative PAGA actions are less incompatible with traditional arbitration than the
class arbitrations this Court addressed in Concepcion. Id. at 433-34. The “critically important
distinction,” according to the Ninth Circuit, is that PAGA claims are not governed by Rule 23, and
thus “do not require the formal procedures of class arbitrations.” Id. at 436.


*12  Judge N. Randy Smith dissented, concluding that the panel majority “essentially ignore[d]
the Supreme Court's direction in Concepcion.” Id. at 440. Judge Smith observed that the Iskanian



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004645&originatingDoc=I4505e4d0857311ecb9ade794d9ce2d20&refType=RP&fi=co_pp_sp_4645_148&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_148

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004645&originatingDoc=I4505e4d0857311ecb9ade794d9ce2d20&refType=RP&fi=co_pp_sp_4645_152&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_152

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002067007&pubNum=0000780&originatingDoc=I4505e4d0857311ecb9ade794d9ce2d20&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037260556&pubNum=0000506&originatingDoc=I4505e4d0857311ecb9ade794d9ce2d20&refType=RP&fi=co_pp_sp_506_429&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_429

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR23&originatingDoc=I4505e4d0857311ecb9ade794d9ce2d20&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037260556&pubNum=0000506&originatingDoc=I4505e4d0857311ecb9ade794d9ce2d20&refType=RP&fi=co_pp_sp_506_436&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_436

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037260556&pubNum=0000506&originatingDoc=I4505e4d0857311ecb9ade794d9ce2d20&refType=RP&fi=co_pp_sp_506_440&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_440





VIKING RIVER CRUISES, INC., Petitioner, v. Angie..., 2022 WL 327146 (2022)


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 11


rule-like the Discover Bank rule invalidated in Concepcion- “interferes with the parties' freedom to
craft arbitration in a way that preserves the informal procedures and simplicity of arbitration.” Id.
at 444. He noted that “[t]he Iskanian rule ... makes the process slower, more costly, and more likely
to generate procedural morass; it requires more formal and complex procedure; and it exposes the
defendants to substantial unanticipated risk.” Id. Judge Smith concluded: “Numerous state and
federal courts have attempted to find creative ways to get around the FAA. We did the same [in
prior cases], and were subsequently reversed in Concepcion. The majority now walks that same
path.” Id. at 450.


D. Factual and Procedural Background


Petitioner Viking River Cruises, Inc. (“Viking”) offers and sells voyages on one of the world's
leading ocean and river cruise lines with a fleet of more than 70 state-of-the-art vessels providing
exceptional travel experiences around the globe. Respondent Angie Moriana worked for Viking as
a sales representative in Los Angeles from approximately May 31, 2016 to June 15, 2017. JA12.


Before beginning her employment, Moriana agreed to resolve all future employment-related
disputes with Viking via bilateral arbitration. She agreed to arbitrate “any dispute arising out
of or relating to your employment.” JA86. The agreement specified that, subject to enumerated
exceptions not *13  implicated here, “arbitration will replace going before ... a court for a judge
or jury trial.” JA87. Next, under the heading, “How Arbitration Proceedings Are Conducted,”
the agreement provided that, in arbitration, the parties would use individualized rather than class,
collective, representative, or private attorney general action procedures:


There will be no right or authority for any dispute to be brought, heard or arbitrated as a class,
collective, representative or private attorney general action, or as a member in any purported class,
collective, representative or private attorney general proceeding, including, without limitation,
uncertified class actions (“Class Action Waiver”).


JA90.


The agreement explicitly permitted Moriana to opt out of that provision, stating: “you may opt out
of the Class Action Waiver by clicking this box ] before you click below.” JA90. Moriana chose
not to opt out, however, leaving the box unchecked and accepting the full agreement. JA76.


After her employment ended, Moriana filed a PAGA action against Viking in state court. Moriana's
filing sought the precise kind of employer-wide, non-bilateral PAGA relief she agreed to forgo
in her arbitration agreement. As she stated on the very first page of her complaint: “This is a
representative action seeking recovery of civil penalties under the Private Attorneys General Act
of 2004 (‘PAGA’).” JA10. The complaint further asserted: “Plaintiff Angie Moriana, on behalf of
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all aggrieved employees, brings this *14  representative PAGA action pursuant to violations of
the Labor Code, seeking penalties for the violations alleged herein.” JA12 (emphasis added).


In her sole claim, Moriana sought civil penalties under PAGA and alleged numerous underlying
violations of the Labor Code on behalf of herself and hundreds of other “aggrieved current
and former employees,” described as “including but not limited to Ocean Specialists, Outbound
Sales Agents, Inbound Sales Agents, Travel Agent Desk, Inside Sales, Direct Sales, Group Sales,
Reservation Sales Agents, and/or Air Department Agents, as well as any other job title with
substantially similar duties and responsibilities.” JA10-11. The alleged Labor Code violations
included failure to comply with provisions governing minimum wages, overtime wages, meal
periods, rest periods, timing of pay, and pay statements. JA 1-12. With one exception (concerning
the alleged failure to timely pay her final wages after her employment ended, in violation of
Labor Code §§ 201-202), Moriana's complaint did not allege that she personally experienced the
purported Labor Code violations. Instead, for each supposed violation, she merely alleged that
“certain aggrieved employees” were affected. JA23, 24, 26, 28. Nevertheless, “on behalf of the
aggrieved employees,” Moriana sought “recovery of all applicable civil penalties” for all Labor
Code violations. JA16, 35 (capitalization altered); Pet.App.3.


Citing the parties' arbitration agreement and this Court's post-Iskanian decision in Epic, Viking
moved to compel bilateral arbitration and to stay the court proceedings. The trial court denied the
motion, and *15  the California Court of Appeal affirmed. The Court of Appeal cited Iskanian
for the proposition that “an arbitration agreement that include[s] a waiver of an employee's right
to bring a representative PAGA action in any forum violate[s] public policy” because “a PAGA
representative action is a type of qui tam action and ... the state is always the real party in
interest in the suit.” Pet.App.4. The court considered and rejected Viking's argument that this
Court's decision in Epic effectively abrogated Iskanian, holding that Iskanian “remains good
law” notwithstanding “Epic's warning about impermissible devices to get around otherwise valid
agreements to individually arbitrate claims.” Pet.App.5. The California Supreme Court denied
Viking's petition for review. Pet.App.1. 1


1 Because Moriana filed only a representative PAGA claim on behalf of a wide range of Viking
employees, and the courts below refused to compel arbitration of that representative claim,
the parties have not had to address whether Moriana could have recovered the civil penalties
provided by PAGA, in addition to the remedies provided directly by the Labor Code, for
any Labor Code violations that affected her individually. As noted, Iskanian demurred on
whether such an “individual PAGA claim” even exists, and nothing in Iskanian or the
decisions below turns on that question, as the incompatibility of representative PAGA claims
and bilateral arbitration was the linchpin of Iskanian's holding that PAGA waivers violated
California public policy.
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SUMMARY OF ARGUMENT


The FAA requires the enforcement of arbitration agreements according to their terms, and the
terms of the arbitration agreement here could not be clearer. Moriana not only agreed to arbitrate
all disputes arising out of her employment with Viking, but she expressly agreed to arbitrate
bilaterally by agreeing to *16  waive all collective proceedings, including PAGA actions by name.
The California Supreme Court in Iskanian deemed the agreement to forgo representative PAGA
claims in favor of bilateral arbitration inconsistent with California public policy. But that is simply
not a prerogative states enjoy under the FAA. If the state legislature had made clear in PAGA itself
that California viewed claims under the statute as inconsistent with and impervious to agreements
to arbitrate bilaterally, such a no-bilateral-arbitration proviso would be obviously preempted. The
result is no different if the proviso issues from the California Supreme Court. This Court has
repeatedly made clear that state laws that target arbitration in general, or traditional bilateral
arbitration in particular, for disfavored treatment are preempted by the FAA.


The Ninth Circuit, but not the California Supreme Court, tried to escape preemption and distinguish
Concepcion on the theory that PAGA representative claims do not pose the same risks to arbitration
proceedings as class actions. If anything, the disconnect with traditional bilateral arbitration is
even greater when it comes to PAGA claims. A single employee filing a representative PAGA
claim can proceed on behalf of hundreds or thousands of other employees even without satisfying
requirements like typicality and commonality that impose modest restraints on the class-action
process. Indeed, as long as an employee can point to one Labor Code violation that affected her
directly, she can raise all manner of violations that affected only other employees. As a result, the
scope and stakes of employer-wide PAGA proceedings are fundamentally different from the *17
disputes the parties agreed to arbitrate and fundamentally incompatible with the parties' agreements
to proceed via streamlined, traditional bilateral arbitration.


The California Supreme Court, but not the Ninth Circuit, attempted to shield the Iskanian rule
from invalidation by the FAA by likening a PAGA action to the EEOC claim in Waffle House or
a traditional qui tam action, and asserting that “a PAGA claim lies outside the FAA's coverage.”
Iskanian, 327 P.3d at 151. But the situation here is nothing like Waffle House. There, the party
initiating and controlling the litigation (the EEOC) had never signed an arbitration agreement.
Here, by contrast, the party initiating and controlling the litigation (Moriana) is the same person
who signed the arbitration agreement and declined to opt out of the class-action/PAGA waiver.
The Iskanian court's attempted analogy to qui tam actions is equally unavailing, as PAGA actions
lack the fundamental features of qui tam actions and states are not free to exempt state statutes
from the FAA by labeling them qui tam actions. In the end, Iskanian's effort to classify PAGA
actions as “outside the FAA's coverage” just makes the preemption problem here unmistakable.
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Rather than faithfully apply Concepcion and Epic to other forms of representational litigation
posing the same, if not greater, risks, California has limited those decisions to class and collective
actions and freed representational PAGA suits from the fetters of the FAA. Under Iskanian,
plaintiffs who should be arbitrating their individual claims pursuant to the agreements they
signed are instead just amending *18  their class-action complaints to assert representative PAGA
claims and proceeding as if Concepcion and Epic never happened. Whereas PAGA was rarely
invoked before Concepcion, plaintiffs' lawyers are now filing more than 17 PAGA notices every
day, seeking massive civil penalties (or quick settlements) in circumstances where all would
admit that the arbitration agreements foreclose a class action. At bottom, the question here is
whether California may circumvent Concepcion and Epic by authorizing functionally identical
representative actions and declaring such actions “outside the FAA's coverage.” The FAA and this
Court's cases provide a clear answer to that question and require reversal.


ARGUMENT


I. The FAA Requires Enforcement Of The Parties' Agreement To Arbitrate Bilaterally
By Expressly Agreeing To Forgo Collective Proceedings, Including PAGA Actions.


A. The FAA Requires Enforcement of Arbitration Agreements According to
Their Terms, Especially When Those Terms Preserve Bilateral Arbitration.


There is no ambiguity here about whether the parties agreed to resolve any disputes arising
out of Moriana's employment via bilateral arbitration. The parties' arbitration agreement was
explicit that it covered “any dispute arising out of or relating to” Moriana's employment, and that
“arbitration will replace going before ... a court.” JA86-87. The agreement was equally explicit
that the arbitration would be bilateral, with all modes of collective proceeding and relief expressly
precluded. In *19  addressing “How Arbitration Proceedings Are Conducted,” the parties agreed
that “[t]here will be no right or authority for any dispute to be brought, heard or arbitrated as a
class, collective, representative or private attorney general action.” JA89. That provision reflects
the commonsense reality, confirmed by this Court on multiple occasions, that parties can, and
often do, permissibly conclude that the streamlined and informal nature of arbitration is a poor
fit for the heightened stakes and procedural complications of litigation implicating hundreds or
thousands of individuals.


Under the FAA, the parties' unambiguous agreement to arbitrate bilaterally and forgo PAGA claims
and other forms of collective litigation must be enforced according to its terms. Indeed, the cardinal
lesson of both the FAA's text and this Court's FAA precedents is that arbitration agreements must
be enforced in accordance with their terms, especially when those terms are designed to preserve
the traditional bilateral nature of arbitration.
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The “principal purpose” of the FAA, “readily apparent from [its] text,” is to ensure that private
arbitration agreements are enforced “according to their terms.” Concepcion, 563 U.S. at 344. As
Concepcion made clear, that overriding congressional purpose is evident in multiple sections of
the FAA that compel courts, long hostile to arbitration, not just to respect arbitration agreements,
but to enforce them “in accordance with the terms of the agreement.” Id. (quoting 9 U.S.C. §§
3, 4 and citing 9 U.S.C. § 2). The FAA requires courts to respect the parties' agreement on all
manner of terms, including “specifying with *20  whom [the parties] will arbitrate, the issues
subject to arbitration, the rules by which they will arbitrate, and the arbitrators who will resolve
their disputes.” Lamps Plus, Inc. v. Varela, 139 S.Ct. 1407, 1416 (2019). “Whatever [the parties]
settle on, the task for courts and arbitrators at bottom remains the same: to give effect to the intent
of the parties.” Id.


Nowhere is the FAA's requirement to honor the terms of the parties' agreement more important
than when those terms reinforce the traditional bilateral nature of arbitration by expressly forgoing
class actions and other modes of collective proceedings often deemed incompatible-by the parties
and this Court alike-with the basic nature of arbitration. Thus, this Court has repeatedly enforced
arbitration agreements that expressly waive or foreclose class actions and collective proceedings
and even refused to infer such unusual forms of arbitration absent provisions making the intent to
deviate from the norm of bilateral arbitration clear.


For example, in Concepcion, this Court enforced the class-action waiver provision in the parties'
arbitration agreement while invalidating California's “Discover Bank rule,” which deemed most
class-action waivers in consumer contracts unconscionable. 563 U.S. at 340. This Court held that
the FAA preempted the Discover Bank rule, because by invalidating the parties' agreement to
proceed via bilateral arbitration and forgo class actions, the rule interfered with “fundamental
attributes of” such arbitration. Id. at 344. In traditional bilateral arbitration, the Court explained,
“parties forgo the procedural rigor and appellate review of the courts in order to realize the
*21  benefits of private dispute resolution,” including “lower costs” and “greater efficiency and
speed.” Id. at 348. By allowing a party to override the terms of the agreement and demand that
arbitration proceed on a classwide basis instead, the Discover Bank rule “sacrific[ed] the principal
advantage of arbitration-its informality-and ma[de] the process slower, more costly, and more
likely to generate procedural morass than final judgment.” Id. at 348. As a consequence, this Court
enforced the parties' agreement in accordance with its terms, including the terms limiting the parties
to bilateral arbitration to resolve their disputes.


This Court emphatically reaffirmed Concepcion in Epic. Epic involved three consolidated cases
in which employees had agreed to resolve disputes with their employers through bilateral
arbitration. The employees, seeking to pursue class or FLSA collective actions, argued that
contractual provisions limiting them to bilateral arbitration were illegal under the National
Labor Relations Act, which they claimed privileged collective actions by unionized employees
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and provided a “ground[]” that “exist[s] at law ... for the revocation of any contract.” 9
U.S.C. § 2. This Court rejected the argument, reaffirming that “Congress has instructed federal
courts to enforce arbitration agreements according to their terms-including terms providing for
individualized proceedings.” Epic, 138 S.Ct. at 1619. The Court concluded by emphasizing
Concepcion's “essential insight” that “courts may not allow a contract defense to reshape
traditional individualized arbitration by mandating classwide arbitration procedures,” and by
cautioning that “we must be alert to new devices and *22  formulas” that aim to interfere with
arbitration's essential attributes. Id. at 1623.


This Court went one step further in Lamps Plus, holding that the teachings of Concepcion and
Epic apply even when the parties' agreement is ambiguous with respect to bilateral arbitration.
139 S.Ct. at 1419. In Lamps Plus, the Ninth Circuit applied the generally applicable contract
doctrine of contra proferentem, under which ambiguity is resolved against the drafter, to find that
an ambiguous agreement authorized classwide arbitration. Id. at 1414-15. This Court reversed,
holding that the FAA preempted the application of contra proferentem for the same reasons as in
Concepcion and Epic-namely, because “it had the consequence of allowing any party to a consumer
arbitration agreement to demand class proceedings without the parties' consent.” Id. at 1418. Given
the “fundamental difference between class arbitration and the individualized form of arbitration
envisioned by the FAA,” applying contra proferentem “interfere[d] with fundamental attributes of
arbitration.” Id. at 1416, 1418.


B. The Iskanian Rule Is Preempted.


1. In light of the clarity with which the FAA requires courts to enforce the terms of the parties'
agreement, and the clarity with which this Court's precedents establish that this principle applies
with especial force to terms that reinforce the traditional bilateral nature of arbitration, this should
have been an open-and-shut case for enforcing the parties' agreement to forgo collective litigation,
including via PAGA. See, e.g., Epic, 138 S.Ct. at 1621 (noting that the clarity of arbitration
agreement's terms and FAA's *23  direction to enforce those terms “would seem to resolve
any argument under the Arbitration Act”). Indeed, the California Supreme Court recognized in
Iskanian that Concepcion left it with no choice but to enforce the parties' class-action waiver. There
is no valid basis for a different result when it comes to representative PAGA claims.


There are only two possible bases for refusing to enforce the parties' agreement to forgo PAGA
claims in favor of bilateral arbitration, and both are squarely foreclosed by Concepcion and Epic.
To the extent Iskanian purports to be a general rule of contract law that fits within the saving clause
of Section 2 of the FAA, that effort fails for all the reasons this Court articulated in Concepcion and
Epic. A rule that targets traditional features of arbitration, like its bilateral nature, is not the kind
of arbitration-neutral and general rule saved by Section 2. Indeed, the Iskanian decision itself (as
opposed to the Ninth Circuit's reconceptualization of it in Sakkab) never claimed otherwise. And to
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the extent that Iskanian stands for the proposition that PAGA claims are simply incompatible with
bilateral arbitration as a matter of state law (or otherwise “outside the FAA's coverage”), that bold
effort to have state law override federal law favoring bilateral arbitration is even more obviously
preempted, as Concepcion itself made clear. At bottom, there is no meaningful difference between
the class action at issue in Concepcion, the collective actions at issue in Epic, and the representative
PAGA action at issue here, and no basis for finding an agreement to forgo the first two forms of
collective action enforceable, but not the third.


*24  All three types of representative actions are exceptions to “the usual rule that litigation is
conducted by and on behalf of the individual named parties only.” Wal-Mart Stores, Inc. v. Dukes,
564 U.S. 338, 348 (2011). Just as class and collective actions are procedural devices that permit
plaintiffs to prosecute claims and obtain monetary relief on behalf of other class or collective
members, PAGA is a procedural statute that allows a plaintiff to sue “on behalf of himself or herself
and other current or former employees,” authorizing recovery of “one hundred dollars ($100) for
each aggrieved employee per pay period for the initial violation and two hundred dollars ($200)
for each aggrieved employee per pay period for each subsequent violation,” Cal. Lab. Code §
2699(a), (f)(2). Indeed, PAGA goes one very large step beyond Rule 23 and the FLSA by allowing
a plaintiff aggrieved by one violation to pursue relief for other violations that did not affect her
personally, greatly expanding the potential scope of the action. Kim, 459 P.3d at 1133.


Underscoring the similarity of class, collective, and employer-wide PAGA actions, California
employers seeking to obtain the benefits of traditional bilateral arbitration often seek an express
waiver of all three forms of non-bilateral litigation, often in a single provision. That was true in
Epic and Iskanian, and it is true here. In Epic, the plaintiff “waive[d] the right to participate in or
receive money or any other relief from any class, collective, or representative proceeding.” Br.
for Petitioner 7, Epic Sys. Corp. v. Lewis, No. 16-285 (U.S. filed June 9, 2017) (emphasis added).
Likewise, in Iskanian, the agreement waived all class, collective, and representative proceedings,
*25  and the Court found that the waiver encompassed representative PAGA claims. 327 P.3d
at 133. Here, Moriana was even more explicit, waiving her right to bring “a class, collective,
representative, or private attorney general action.” JA89 (emphasis added). The grouping of these
waivers “indicates that one waiver, without the other, would not be sufficient to create the type of
arbitration desired by the parties,” Sakkab, 803 F.3d at 443 (N.R. Smith, J., dissenting)-namely,
traditional, individualized, bilateral, and streamlined arbitration.


Given the similarity of class, collective, and PAGA actions, the holdings of Concepcion and Epic
apply directly here and make clear beyond cavil that the Iskanian rule is incompatible with the
FAA and not the kind of state-law ruled saved by Section 2. The central teaching of those cases
is that courts may not utilize state-law contract defenses to “declare individualized arbitration
proceedings off limits” when the parties agreed to individualized arbitration proceedings. Epic,
138 S.Ct. at 1623. This “essential insight” does not depend on the particular non-bilateral action
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the plaintiff seeks to pursue in violation of the arbitration agreement's express terms, as “like cases
should generally be treated alike.” Id. In short, the Iskanian rule that waivers of PAGA claims in
favor of bilateral arbitration are inconsistent with state policy is foreclosed by the FAA for all the
same reasons that this Court vindicated bilateral arbitration in Concepcion and Epic.


2. As noted, the Iskanian court itself did not rest its decision on a claim that representative
PAGA claims are more compatible with traditional *26  arbitration than class actions or FLSA
collective actions. Instead, it embraced the view that the unusual nature of PAGA claims took
them entirely “outside the FAA's coverage.” The Ninth Circuit majority in Sakkab, by contrast,
refused to embrace Iskanian's reasoning, but defended its result by claiming that arbitrating PAGA
representative claims is less problematic than class arbitration. That reasoning is deeply flawed.
The specific features of representative PAGA claims only underscore that they share the same
essential elements as class and collective actions, and, if anything, are even less compatible with
traditional bilateral arbitration. 2


2 Some California courts have held that even when parties expressly agree to arbitrate
representative PAGA claims, such provisions are invalid because all PAGA disputes must
be resolved in court. See, e.g., Correia v. NB Baker Elec., Inc., 244 Cal.Rptr.3d 177, 189-90
(Ct. App. 2019). But see Valdez v. Terminix Int'l Co. L.P., 681 F.App'x 592, 594 (9th Cir.
2017) (holding that “PAGA claims are eligible for arbitration”). Moriana does not appear
to embrace those holdings, see Br.in.Opp.29-30, but to the extent California law provides
that not just efforts to preserve the bilateral features of arbitration, but even an express
agreement to arbitrate representational PAGA claims must yield to state policies demanding
the litigation of representational PAGA claims, such a comprehensive anti-arbitration policy
would be preempted by the FAA a fortiori.


First, by mandating the availability of employer-wide PAGA proceedings, the Iskanian rule vastly
expands the scope of employment disputes, making their resolution “slower, more costly, and more
likely to generate procedural morass than final judgment.” Concepcion, 563 U.S. at 348. In contrast
to bilateral arbitration where an arbitrator can proceed swiftly to *27  the merits of the plaintiffs
individual claims, an arbitrator presiding over an employer-wide PAGA action must also make
“specific factual determinations regarding (1) the number of other employees affected by the labor
code violations, and (2) the number of pay periods that each of the affected employees worked.”
Sakkab, 803 F.3d at 445 (N.R. Smith, J., dissenting). Worse still, because an employer-wide PAGA
action is not constrained by requirements like typicality and commonality, an arbitrator would
be forced to address the merits of alleged Labor Code disputes that do not even implicate the
individual employee who has agreed to bilateral arbitration. As with class arbitration, an arbitrator
in a PAGA action “no longer resolves a single dispute between the parties to a single agreement,
but instead resolves many disputes [implicating] hundreds or perhaps even thousands of parties.”
Stolt-Nielsen S.A. v. AnimalFeeds Int'l Corp., 559 U.S. 662, 686 (2010).
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This case proves the point. Even though Moriana and Viking agreed to resolve disputes through
bilateral arbitration, Moriana has asserted numerous violations of the Labor Code on behalf of
herself and a wide range of other employees, “including but not limited to Ocean Specialists,
Outbound Sales Agents, Inbound Sales Agents, Travel Agent Desk, Inside Sales, Direct Sales,
Group Sales, Reservation Sales Agents, and/or Air Department Agents,” or “any other job title with
substantially similar duties and responsibilities.” JA11. Resolving those claims would require an
arbitrator to undertake factual and legal assessments for hundreds of absent employees employed
in different capacities, paid on different scales, and subject to different policies-and to do so *28
for every alleged Labor Code violation and every pay period. Such unwieldy and outsized inquiries
would plainly eliminate the “lower costs” and “greater efficiency and speed” that the parties chose
individualized arbitration to ensure. Concepcion, 563 U.S. at 348.


The Sakkab majority opined that even if “representative PAGA actions take longer or cost
more to arbitrate than other types of claims, the same could be said of any complex or fact-
intensive claim,” such as antitrust claims. 803 F.3d at 438. But such hypothetical individual
claims are inherently complicated (and will likely be less complicated and more streamlined in
arbitration). Here, by contrast, the underlying individual dispute between Moriana and Viking is
quite straightforward and perfectly suited for arbitration. What creates the potential for unwieldy
proceedings inappropriate for arbitration is PAGA-which, just like other collective proceedings,
injects violations concerning hundreds of different employees into the dispute. When parties
sensibly choose to forgo such complications in favor of bilateral arbitration, both the plain text of
the FAA and this Court's precedents require honoring that agreement.


Second, consistent with their “expansive” scope, Kim, 459 P.3d at 1130, representative PAGA
actions impose procedural burdens far exceeding those in bilateral arbitration. In bilateral
arbitration, discovery is relatively simple because the employee typically has access to her own
employment records, knows whether she has been affected by the Labor Code violations she is
alleging, and can provide individual testimony to support her claims. But in a *29  representative
PAGA action, “the individual employee does not have access to any of this information” for “the
other potentially aggrieved employees,” and the “discovery necessary to obtain these documents
from the employer would be significant and substantially more complex than discovery regarding
only the employee's individual claims.” Sakkab, 803 F.3d at 446-47 (N.R. Smith, J., dissenting).
Indeed, the California Supreme Court has rejected efforts to rein in PAGA discovery, instead
“extending PAGA discovery as broadly as class action discovery has been extended.” Williams v.
Superior Ct., 398 P.3d 69, 81 (Cal. 2017).


The Sakkab majority suggested that PAGA actions are less procedurally complex than class actions
because “unlike Rule 23(a), PAGA contains no requirements of [adequacy of representation],
numerosity, commonality, or typicality.” 803 F.3d at 436. That gets things backwards: Those
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protections are there to protect the defendant and potentially limit the scope for discovery. By
obviating the need for inquiries that can defeat class proceedings or limit their scope, PAGA
virtually guarantees the kind of wide-ranging inquiries and associated procedural complexities
that parties could rationally agree defeat the basic benefits of bilateral arbitration. California
courts have recognized as much, explaining that “PAGA claims may well present more significant
manageability concerns than those involved in class actions” because “a PAGA claim can cover
disparate groups of employees and involve different kinds of violations raising distinct questions.”
Wesson v. Staples the Off. Superstore, LLC, 283 Cal.Rptr.3d 846, 859-60 (Ct. App. 2021), review
denied, (Dec. 22, 2021). *30  Accordingly, when it comes to representative PAGA arbitration,
even more than with class or collective arbitration, “the virtues Congress originally saw in
arbitration, its speed and simplicity and inexpensiveness, would be shorn away and arbitration
would wind up looking like the litigation it was meant to displace.” Epic, 138 S.Ct. at 1623.


Third, and perhaps most obviously, employer-wide PAGA actions “increased risks to defendants”
to such an extent that it fundamentally alters the bargain the parties struck when they agreed to
resolve their disputes bilaterally. In light of the limited judicial review available under the FAA, see
9 U.S.C. § 10, and the significant damages awards that can result from class arbitration, this Court
in Concepcion found it “hard to believe that defendants would bet the company with no effective
means of review, and even harder to believe that Congress would have intended to allow state
courts to force such a decision.” 563 U.S. at 350-51. The same is true with respect to employer-
wide PAGA claims, both because of their “expansive” nature, Kim, 459 P.3d at 1130, and because
of PAGA's substantial civil penalties of $100 or $200 per violation per pay period, see Cal. Lab.
Code § 2699(f)(2), which will generally dwarf whatever paltry compensatory damages would
result from trivial Labor Code foot-faults like not including “the start date for the pay period” on
a pay stub, Munoz v. Chipotle Mexican Grill, Inc., 189 Cal.Rptr.3d 134, 136 (Ct. App. 2015), or
omitting the “last four digits of an employee's Social Security number” on a wage statement, Lopez
v. Friant & Assocs., LLC, 224 Cal.Rptr.3d 1, 4 (Ct. App. 2017).


*31  In short, representative actions under PAGA are, if anything, less compatible with the
fundamental attributes of arbitration than the class action at issue in Concepcion and the collective
action at issue in Epic. The central lesson of those cases is that courts must “enforce arbitration
agreements according to their terms-including terms providing for individualized proceedings.”
Epic, 138 S.Ct. at 1619. State-law rules prohibiting waivers that protect the bilateral nature of
arbitration are not saved from preemption. Rather, those rules convert agreed-upon individualized
arbitration into something that is “not arbitration as envisioned by the FAA” and cannot “be
required by state law.” Concepcion, 563 U.S. at 351.


3. The Iskanian rule is even more obviously preempted, and more obviously outside the FAA's
saving clause, than the Discover Bank rule this Court found preempted in Concepcion. The
Discover Bank rule at least purported to be an application of general contract-law principles of
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unconscionability. See Discover Bank v. Superior Ct., 113 P.3d 1100, 1110 (Cal. 2005) (concluding
that some, but not all, class-action waivers “are unconscionable under California law and shall not
be enforced”). The Iskanian rule is different. The California Supreme Court simply held that based
on the statutory policies underlying PAGA, “it is contrary to public policy” for an employee to
forgo a representative PAGA claim in favor of bilateral arbitration by agreeing “to waive the right
to bring a PAGA action before any dispute arises.” Iskanian, 327 P.3d at 149.


If the state legislature had done that in the text of PAGA, there would be no serious question that
such a *32  provision would be preempted by the FAA. As this Court explained in Concepcion,
“[w]hen state law prohibits outright the arbitration of a particular type of claim, the analysis is
straightforward: The conflicting rule is displaced by the FAA.” 563 U.S. at 341. Thus, a state statute
that purports to provide that its cause of action is so important to the state that it cannot be relegated
to arbitration would be found preempted in a heartbeat. It would reflect the precise hostility to
arbitration that the FAA was designed to countermand. See, e.g., Preston v. Ferrer, 552 U.S. 346,
356 (2008) (FAA preempts California law purporting to place licensing disputes outside the FAA's
coverage); Perry v. Thomas, 482 U.S. 483, 484, 491-92 (1987) (FAA preempts California Labor
Code provision purporting to apply “without regard to the existence of any private agreement to
arbitrate”). Especially after Concepcion and Epic, a state statute that expressly proclaims that it is
immune from bilateral arbitration would be equally preempted.


The result should be no different just because the proclamation comes from the state court, rather
than the state legislature. See, e.g., Marmet Health Care Ctr., Inc. v. Brown, 565 U.S. 530, 532
(2012) (rejecting West Virginia Supreme Court's effort to deem pre-dispute arbitration agreements
unenforceable “as a matter of public policy under West Virginia law” when it comes to “claims of
personal injury or wrongful death against nursing homes,” because, in its view, “Congress did not
intend for the FAA to be ... applicable” to those claims); Perry, 482 U.S. at 492 n.9 (warning that
contract-law defenses cannot be manipulated to “enable the court to effect what we hold today the
state legislature cannot”). And the *33  Iskanian court simply analyzed the policy considerations
underlying PAGA and concluded, much the way a state legislature could have concluded in the
first instance (but for the FAA), that PAGA's important policies could not be achieved in bilateral
arbitration. To be sure, the court invoked broader principles about invalidating contracts against
public policy, but its reasoning was specific to representational PAGA claims and their fundamental
incompatibility with bilateral arbitration. That conclusion is no less antithetical to the FAA than
if it had come from the state legislature itself.


4. Section 2's saving clause does not protect the Iskanian rule for one final reason: the FAA's
saving clause, by its terms, does not encompass defenses that do not go to the formation of the
contract itself. The saving clause states that arbitration agreements “shall be valid, irrevocable, and
enforceable, save upon such grounds as exist at law or in equity for the revocation of any contract.”
9 U.S.C. § 2 (emphasis added). While this text states affirmatively that an arbitration agreement
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shall be “valid, irrevocable, and enforceable,” the saving clause “does not parallel” those words
“by referencing the grounds as exist for the ‘invalidation, revocation, or nonenforcement’ of any
contract.” Concepcion, 563 U.S. at 354 (Thomas, J., concurring). Instead, the clause “repeat[s]
only one of the three concepts” and only saves laws that go to revocation. Id.


To be a ground for the “revocation” of any contract (as opposed to its non-enforcement or
invalidation of the contract or particular terms), the ground must challenge the “formation of
the agreement to *34  arbitrate, such as fraud, duress, or mutual mistake.” Concepcion, 563
U.S. at 355 (Thomas, J., concurring); see Revocation, Black's Law Dictionary (3d ed. 1933)
(defining “revocation” as “destroying or making void”). Indeed, the contract principles this
Court has referenced in connection with Section 2-fraud, duress, and unconscionability-all would
typically allow for the entire arbitration agreement to be revoked, just like any other contract. See
Morgan Stanley Cap. Grp. Inc. v. Pub. Util. Dist. No. 1 of Snohomish Cnty., 554 U.S. 527, 547
(2008) (describing fraud and duress as “traditional grounds for the abrogation of [a] contract”);
Hume v. United States, 132 U.S. 406, 414 (1889) (describing unconscionable contracts as ones
“so extortionate and unconscionable on their face as to raise the presumption of fraud in their
inception”). In contrast, a state-law doctrine that deems particular terms, such as a PAGA waiver,
simply inconsistent with the state's public policy is not within the terms of the saving clause. See
Epic, 138 S.Ct 1612, 1633 (Thomas, J., concurring) (because “[r]efusal to enforce a contract for
public-policy reasons does not concern whether the contract was properly made,” it is not a ground
for the revocation of the contract, and the saving clause does not apply).


This principle has particular force when the specific ground for refusing to enforce a provision
within an arbitration agreement is its incompatibility with public policy. Unlike doctrines of
mistake, duress, and unconscionability that can be meaningfully said to be principles of general
applicability, the declaration that certain contractual provisions are against public policy is specific
to the particular issue or topic addressed in the contract. *35  And when the issue or topic addressed
is arbitration and preserving its bilateral nature, a declaration that such provisions violate the
state's public policy is fundamentally incompatible with the whole thrust of the FAA. Such a
determination is not a basis “for the revocation of any contract,” 9 U.S.C. § 2; it is just an assertion
that compliance with a specific state policy is more important than the general policy of the FAA.
That is a prerogative that neither state courts nor state legislatures enjoy under the FAA and the
Supremacy Clause.


C. The FAA Applies To PAGA Claims.


The California Supreme Court never really attempted to justify the Iskanian rule as satisfying
the terms of the FAA and its saving clause. Indeed, at the end of its state-law analysis and its
conclusion that state law precluded waiving representative PAGA claims in favor of bilateral
arbitration, Iskanian acknowledged that “a state law rule, however laudable, may not be enforced
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if it is preempted by the FAA” under Concepcion. 327 P.3d at 149. But Iskanian sought to evade
Concepcion and the FAA altogether by asserting that “a PAGA claim lies outside the FAA's
coverage.” Id. at 151. The court posited that a PAGA claim does not involve private litigation at
all, and is more akin to the EEOC's claim in Waffle House or a traditional qui tam action. This
transparent effort to evade the FAA altogether-a maneuver not embraced by the Sakkab majority-
is even more obviously flawed.


1. Iskanian attempted to draw support for its conclusion that PAGA actions fall outside the FAA
from this Court's decision in Waffle House, but that *36  decision only underscores Iskanian's
error. In Waffle House, this Court held that the EEOC could not be compelled to arbitrate a civil
enforcement action brought in its own name to redress violations of a specific employee's rights,
even though the underlying employee was personally bound by an arbitration agreement. 534
U.S. at 297-98. This Court explained that the EEOC was not bound by the employee's arbitration
agreement because the EEOC filed and controlled its own action and the EEOC never agreed to
arbitrate the dispute. Id. at 291, 294.


The Iskanian court, purporting to avail itself of Waffle House, characterized a PAGA action as
“a dispute between an employer and the state”-not “between an employer and an employee”-
with aggrieved employees serving only as “agents” of the state, which did not agree to arbitrate.
Iskanian, 327 P.3d at 151. The problems with this strained analogy are legion, starting with its
premise. A PAGA action is very much “a dispute between an employer and an employee,” id., as
this case demonstrates. No California official initiated this litigation; Moriana did, and she was
entitled to initiate this litigation only because the state declined to bring suit. Moreover, there is
simply no getting around the fact that here, in contrast to Waffle House, the person who initiated
this litigation, i.e., Moriana, also signed the arbitration agreement. When the same party signed
the arbitration agreement and seeks to initiate litigation in contravention of its plain terms, Waffle
House provides no safe harbor. The only relevant question is whether the dispute is within the scope
of the arbitration agreement-i.e., whether it arises out of the employment relationship between
Moriana and *37  Viking. The dispute here plainly does, as a person may not bring a PAGA action
unless he or she is “an aggrieved employee,” Cal. Lab. Code § 2699(a), defined as an employee
against whom at least one of the alleged Labor Code violations was committed, id. § 2699(c).


Far from justifying the decision below, Waffle House underscores that the arbitration agreement
here and in other representative PAGA actions must be enforced. This Court held in Waffle House
that the EEOC, proceeding on its own authority and in its own name, was not bound by an
arbitration agreement signed by the employee on whose behalf it sought relief. That conclusion
turned on the fact that the EEOC was “the master of its own case,” with near-complete control
over whether, when, and how to pursue relief. 534 U.S. at 290-91. The Court warned, however,
that the result might be different if the employee-signatory could exercise some control over the
EEOC's litigation-e.g., if the “EEOC could prosecute its claim only with [the employee's] consent,
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or if its prayer for relief could be dictated by [the employee].” Id. at 291. But because it was the
EEOC, and not the signatory employee, who controlled the litigation, the employee's arbitration
agreement did not restrain the agency.


PAGA actions like Moriana's feature every problematic characteristic of that Waffle House
hypothetical and then some. Moriana not only is the named plaintiff despite having personally
signed the arbitration agreement, but also, like every PAGA plaintiff, she exercises virtually
complete control over the action. Under PAGA, once the post-notice *38  administrative
exhaustion period has transpired, the employee directs the litigation “without governmental
supervision.” Iskanian, 327 P.3d at 153; cf. Porter v. Nabors Drilling USA, L.P., 854 F.3d 1057,
1062 (9th Cir. 2017) (holding that exception to automatic bankruptcy stay for government actions
does not apply to PAGA claim because it is “under [the plaintiffs] control”). She has unfettered
control over the content of her complaint, the violations she alleges, the “aggrieved employees”
her PAGA claim encompasses, the theories of wrongdoing, and the remedy she seeks. Once she
files her lawsuit, California “has no authority under PAGA to intervene,” and the PAGA statute
does not include any “procedural controls” that would allow California to assert authority over the
case. Magadia v. Wal-Mart Assocs., Inc., 999 F.3d 668, 677 (9th Cir. 2021). Moriana, and not the
state, can decide to waive the claim entirely (after it arises, but not ex ante), Iskanian, 327 P.3d
at 149, or discontinue the litigation. Any settlement is subject only to the court's, not the state's,
approval. Cal. Lab. Code § 2699(l)(2). In short, from the moment a PAGA action is filed to the
moment it concludes, the state is unable to exercise any control over it or direct it in any way.
Thus, as the Iskanian concurrence acknowledged, far from supporting the Iskanian court's holding,
Waffle House suggests “that the FAA preempts the [Iskanian] rule,” because a PAGA plaintiff, not
any California official, controls the litigation. Iskanian, 327 P.3d at 158 (Chin, J., concurring).


The state's interest in 75% of the PAGA recovery does not change the reality that the party who
seeks to initiate litigation personally agreed to arbitrate *39  instead. That a monetary award is
partially remitted to the state or serves broader public purposes makes no difference. Waffle House
focuses on who initiates and controls the litigation, not who benefits from the relief. The fact
that much of the relief the EEOC sought would inure to the benefit of the employee who agreed
to arbitrate did not matter in Waffle House; what mattered was whether the party who initiated
and controlled the litigation (i.e., the EEOC) had agreed to arbitrate instead. Moreover, punitive
damages advance the public interest, State Farm Mut. Auto. Ins. Co. v. Campbell, 538 U.S. 408,
416 (2003), and several states require plaintiffs to give a portion of punitive-damages awards to the
state, 3  but that does not make private agreements to arbitrate punitive-damages claims any less
enforceable, Mastrobuono v. Shearson Lehman Hutton, Inc., 514 U.S. 52, 58 (1995). Similarly,
this Court has likened an antitrust plaintiff to “a private attorney-general,” with treble damages
serving public purposes like deterrence rather than strictly compensating the plaintiff, Mitsubishi
Motors Corp. v. Soler Chrysler-Plymouth, Inc., 473 U.S. 614, 635 (1985), but that does not mean
that private agreements to arbitrate antitrust claims are unenforceable, even when the constraints
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of bilateral arbitration make vindication of the public interest in competition extremely difficult,
see Italian Colors, 570 U.S. at 238.


3 E.g., Alaska Stat. § 09.17.020(j); Ga. Code Ann. § 51-12-5.1(e)(2); 735 Ill. Comp. Stat. Ann.
5/2-1207; Ind. Code Ann. § 34-51-3-6(c); Iowa Code Ann. § 668A.1(2)(b); Or. Rev. Stat.
Ann. § 31.735(1); Utah Code Ann. § 78B-8-201(3)(a).


*40  2. The Iskanian court's characterization of a PAGA claim as “a type of qui tam action” fares
no better. See Iskanian, 327 P.3d at 148, 150-51. As an initial matter, that characterization, even
if accurate, would not suffice to take PAGA claims “outside the FAA's coverage” for at least
two reasons. First, the effect a relator's agreement to arbitrate has on a qui tam action under the
False Claims Act (“FCA”) is unsettled. See, e.g., United States ex rel. Welch v. My Left Foot
Child.'s Therapy, LLC, 871 F.3d 791, 794 (9th Cir. 2017) (noting that question was “interesting” but
resolving case on other grounds); see also United States v. Bankers Ins. Co., 245 F.3d 315, 325 (4th
Cir. 2001) (holding arbitration is not inconsistent with the FCA or the government's enforcement
interests). 4  Second, even if this Court ultimately were to hold the FAA inapplicable to the FCA,
that reconciliation of two federal statutes would not mean that comparable state statutes would fall
outside the FAA. While Congress can exempt certain federal actions from the FAA just by making
its intent sufficiently clear, neither state legislatures nor state courts have the same prerogative.


4 The dearth of precedent is likely attributable to the fact that FCA claims are typically outside
the scope of the issues that parties to an employment contract agree to arbitrate. See, e.g.,
Welch, 871 F.3d at 800.


In all events, a state cannot avoid the FAA simply by attaching a qui tam label to an action that
the named plaintiff (who personally signed the arbitration contract) fully controls. Whatever rule
would apply in the case of a true qui tam action like an FCA claim, PAGA is fundamentally
different. Unlike qui tam *41  actions, a PAGA plaintiff represents her own interests (and other
aggrieved employees), with liability and relief determined not according to whether the defendant's
conduct affected the government, but according to whether the defendant's conduct affected the
PAGA plaintiff and other “aggrieved employees.” Compare 31 U.S.C. § 3729 (providing for “3
times the amount of damages which the Government sustains”), with Cal. Lab. Code § 2699(f)(2)
(providing for penalties “for each aggrieved employee per pay period”), and id. § 2699(c) (defining
“aggrieved employee” as an employee “against whom one or more of the alleged violations was
committed”); see also Cal. Senate Judiciary Comm., Report on SB796, at 6 (Apr. 22, 2003) (“[A]
private action under [PAGA] would be brought by the employee on behalf of himself or herself or
others ... instead of on behalf of the general public.”). This feature directly “conflicts with qui tam's
underlying assignment theory-that the real interest is the government's, which the government
assigns to a private citizen to prosecute on its behalf.” Magadia, 999 F.3d at 676.
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Moreover, “a traditional qui tam action acts only as a partial assignment of the Government's
claim,” leaving the government free to “take complete control of the case if it wishes.” Id. at 677.
Under the FCA, for example, the federal government can intervene in a suit, can obtain a stay of
the relator's attempts to undertake discovery, and can dismiss or settle the suit over the objections
of the relator. See 31 U.S.C. § 3730(b). 5  By contrast, “PAGA represents a *42  permanent, full
assignment of California's interest to the aggrieved employee,” Magadia, 999 F.3d at 677, with
the state precluded from intervening in or otherwise supervising the litigation. Thus, not only is
attaching a qui tam label to a state cause of action insufficient to take it outside of the FAA, but it
would constitute mislabeling when it comes to PAGA, which does not share the key characteristics
that create a debatable question when it comes to the FCA.


5 The federal government's ability to intervene creates the possibility that a relator's arbitration
agreement would govern absent the federal government's intervention, but not bind the
federal government (a non-signatory to the agreement) if it intervenes. That is plainly not a
possibility under PAGA, where the state can never intervene and the suit is always controlled
and prosecuted by an employee who has agreed to arbitrate.


In the end, what is relevant here is not what label state courts attach to PAGA, but that Moriana
agreed to arbitrate “any dispute” arising out of her employment. This is undoubtedly such a dispute.
Indeed, the first prerequisite for bringing a PAGA action is that an individual be an “aggrieved
employee” who has suffered at least one Labor Code violation. When, as here, “contracting parties
agree to include [certain] claims ... within the issues to be arbitrated, the FAA ensures that their
agreement will be enforced according to its terms even if a rule of state law would otherwise
exclude such claims from arbitration.” Mastrobuono, 514 U.S. at 58 (emphasis omitted). That
well-established principle is sufficient to decide this case. California is free to attach any label
it wishes on PAGA for state-law purposes, but that label is insufficient to free the state from the
scope of the FAA. For purposes of the FAA, what matters is not labels, but that someone who
has signed *43  an arbitration agreement is seeking to litigate claims that fall squarely within the
ambit of that agreement.


II. The Iskanian Rule Has Effectively Nullified Concepcion And Epic In California.


Rather than faithfully apply Concepcion and Epic to PAGA claims, California has limited those
decisions to class actions and collective actions, while freeing PAGA suits that pose the same (if
not greater) risks and are typically precluded in the same clause from the fetters of the FAA. The
utterly predictable result has been that rather than allowing Concepcion and Epic to foster bilateral
arbitration as this Court intended, California has simply caused the preferred form of arbitration-
defying multilateral litigation to morph from class actions to employer-wide PAGA actions. Under
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Iskanian, plaintiffs who should be engaging in bilateral arbitration pursuant to the unambiguous
terms of the agreements they signed can instead just replace the words “class action” in their
pleadings with “PAGA action” and then proceed to litigate in court as if Concepcion and Epic
never happened.


Iskanian itself demonstrates this maneuver in action, as the plaintiff alleged the exact same
California Labor Code violations as both a class action and a PAGA action. 327 P.3d at 134.
When Concepcion created an insuperable roadblock for his class-action claims, he simply turned
to the PAGA claims and continued to litigate effectively the same case (without the need to
satisfy the normal Rule 23 prerequisites). This is not an isolated phenomenon. In Rosales v.
Uber Technologies, Inc., 278 Cal.Rptr.3d 285 (Ct. App. 2021), petition for cert. filed, *44  No.
21-526 (Oct. 6, 2021), for example, the plaintiff initially filed a class-action complaint, but when
the defendant moved to compel arbitration, she replaced the class-action claim with a PAGA
claim of the same scope. The court refused to compel arbitration of the PAGA claim, ruling that
“[a]n employee cannot be compelled to submit any portion of his representative PAGA claim to
arbitration.” Rosales v. Uber Techs., Inc., 2020 WL 10485886, at *3 (Cal. Super. Ct. Mar. 12, 2020).
Likewise, in Provost v. YourMechanic, Inc., 269 Cal.Rptr.3d 903 (Ct. App. 2020), the plaintiff
filed a class-action lawsuit alleging multiple violations of California labor law. After this Court's
decision in Epic and the defendant's invocation of a bilateral arbitration agreement, however, the
plaintiff replaced the class-action claims with a PAGA claim based on the same allegations. The
court denied the defendant's motion to compel arbitration of the PAGA claim, citing Iskanian. See
Order 1-2, Provost v. YourMechanic, Inc., No. 37-2017-00024056 (Cal. Super. Ct. Aug. 9, 2019).


The story is the same in federal court. In Castillo v. Cava Mezze Grill, LLC, 2018 WL 7501263
(C.D. Cal. Dec. 21, 2018), the plaintiff filed a class-action suit alleging multiple violations of
California labor law. After the defendant invoked an agreement requiring individualized arbitration
and waiving any “class action, collective action or any similar representative action,” the court
granted the defendant's motion to compel individualized arbitration of the class-action claims. Id.
at *4-5. The plaintiff then sought leave to amend her suit to add a PAGA claim, id. at *5, which
the court subsequently granted because, under Iskanian, “PAGA claims are not waivable,” Order
4-5, *45  Castillo, No. 18-7994-MFW (C.D. Cal. Jan. 8, 2019), Dkt.24. In Burrola v. United
States Security Associates, Inc., 2019 WL 480575 (S.D. Cal. Feb. 7, 2019), the court compelled
individualized arbitration of the plaintiffs class-action claims but granted the plaintiffs request to
add a PAGA claim because, under Iskanian, a PAGA claim “is not subject to arbitration.” Id. at
*10. Likewise, in Prasad v. Pinnacle Property Management Services, LLC, 2018 WL 4586960
(N.D. Cal. Sept. 25, 2018), the court compelled individualized arbitration of the plaintiff's class-
action claims but, citing Iskanian, granted plaintiffs request to add a PAGA claim “based on the
same facts alleged in [the] original pleading.” Id. at *2 n.3, *5-6. And so on. Concepcion and Epic
have thus been transformed from powerful affirmations of the FAA and meaningful protections of
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contractual rights into little more than speed bumps that plaintiffs can overcome through barely-
artful pleading.


The consequences of the Iskanian rule have been dramatic. Recent years have seen a massive
surge in PAGA filings, as plaintiffs-or, more precisely, plaintiffs' lawyers-have realized that PAGA
actions deliver all of the benefits of class actions with none of the FAA's (or even Rule 23's)
limitations. Plaintiffs' lawyers openly admit as much, referring to PAGA as “an effective go around
of the federal Supreme Court,” Blumenthal Nordrehaug Bhowmik De Blouw LLP, What Is The
Private Attorney General's Act And Why Should California Workers Care?, https://bit.ly/3ISstSl
(last visited Jan. 31, 2022); lauding PAGA as “an essential weapon” “[a]s the nation's High Court
shows increasing animus towards class actions,” Bryan Schwartz & Cecilia Guevara *46  Zamora,
PAGA: A Decade of Victories, Plaintiff Magazine 1 (Sept. 2014), https://bit.ly/3IJFq0A; and
acknowledging that PAGA was rarely utilized before Concepcion but became a useful “alternative
avenue” after Iskanian, which is why “PAGA actions ... increased seemingly overnight,” Glenn A.
Danas, Employee Perspective: PAGA 15 Years Later, 33 Cal. Lab. & Emp. R., No. 4, July 2019,
at 5. 6


6 Some plaintiffs' lawyers are even less subtle. See, e.g., CA Lawyer Flaunts “MR PAGA”
License Plate, CABIA In The News (Jan. 27, 2020), https://bit.ly/3GcxBPh (reporting that
named partner at “firm [that] ranks 4th in California for the number of PAGA claims it files”
drove a Rolls Royce with a personalized “MR PAGA” license plate).


The annual number of PAGA notices has not just increased but exploded since Concepcion, from
about 700 in 2005 to more than 6,500 in 2021. That explosion is not because employers have
become ten times more likely to violate the Labor Code, but reflects PAGA's post- Concepcion
status as a circumvention mechanism for the FAA and this Court's precedents. 7  California's state
labor agency has projected that the numbers will continue to grow, forecasting that 7,200 PAGA
notices will be filed in the 2022/2023 fiscal year. Cal. Dep't of Indus. Rels., Budget Change
Proposal - PAGA Unit Staffing Alignment 7 (Apr. 2, 2019), https://bit.ly/3ca0NLn. The scope
for ever-more PAGA notices is facilitated by both the Labor Code's regulation of virtually every
minutiae of an employer's pay practices and the tendency of the California courts to extend the
Labor *47  Code extraterritorially, see Ward v. United Airlines, Inc., 466 P.3d 309 (Cal. 2020).
While not all of these notice letters lead to full-blown PAGA actions in court, many do-and the
others often force employers into quick settlements to avoid the “small chance of a devastating
loss.” Concepcion, 563 U.S. at 350; see, e.g., Joint Stipulation, Castillo, No. 18-7994-MFW (C.D.
Cal. Jan. 10, 2020), Dkt.30 (noting settlement after court granted leave to file PAGA claim).
Needless to say, when the principal use of a state statute has been to circumvent the FAA and this
Court's FAA precedents, the statute's incompatibility with the FAA is plain.
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7 The number of PAGA notices filed in any given year can be determined by searching the
PAGA case search tool at https://cadir.secure.force.com/PagaSearch/PAGASearch.


Plaintiffs' lawyers' unbridled enthusiasm for PAGA is hardly surprising. Because employer-wide
PAGA actions sweep so broadly and are not even encumbered by the traditional prerequisites
for class certification, the size, scope, and potential monetary awards in a single PAGA action
are staggering. See, e.g., Turrieta v. Lyft, Inc., 284 Cal.Rptr.3d 767 (Ct. App. 2021) (claims on
behalf of 565,000 rideshare employees); Order And Final Judgment Approving Settlement, Brown
v. Wal-Mart Stores, Inc., No. 09-cv-3339 (N.D. Cal. Dec. 6, 2018), Dkt.292 (claims on behalf of
over 100,000 current and former cashiers); Sanchez v. McDonald's Rests. of Cal., Inc., 2017 WL
4620746, at *2 (Cal. Super. Ct. July 6, 2017) (approximately 10,000 employees at 119 restaurants);
Williams v. Superior Ct., 398 P.3d 69, 74-75 (Cal. 2017) (approximately 16,500 employees across
130 stores); Motion to Strike, Ortiz v. CVS Caremark Corp., 2014 WL 2445114, at 2 (N.D. Cal.
Jan. 28, 2014) (approximately 50,000 employees across 850 stores).


*48  And while the aggrieved employees must hand over 75% of their recovery to the state,
plaintiffs' lawyers usually take their cut off the top, collecting a percentage of the gross award
instead of the portion the employees receive. This often leads to the lawyers taking home far
more than the employees. In Brown, for example, the gross settlement amount was $65 million,
with $10.7 million going to the employees and more than twice as much-$21.6 million-going
toward attorneys' fees. See Order and Final Judgment, Brown, No. 09-cv-3339 (N.D. Cal. Mar. 28,
2019), Dkt.302. 8  Similarly, in Price v. Uber Technologies, Inc., the gross settlement amount was
$7.5 million, with $1.74 million going to the employees and $2.325 million to the lawyers. See
Order Granting Joint Motion For Approval Of PAGA Settlement, Price v. Uber Techs., Inc., No.
BC554512 (Cal. Super. Ct. Jan. 18, 2018).


8 Brown also involved class-action claims, but only injunctive relief was granted on those
claims.


Finally, reversing the decision below would neither interfere with the state's interest in penalizing
and deterring employers who violate California's labor laws, nor prevent individual employees
from obtaining relief for violations of California's Labor Code. Nothing that happens here will
affect California's ability to enforce its wage-and-hour laws against Viking, including by filing
an enforcement action alleging the exact same violations that Moriana alleges here. See Wesson,
283 Cal.Rptr.3d at 860 n.14 (“Preventing a plaintiff from using this procedure has no effect on
the state's property rights.”). Nothing that happens here will prevent individual employees who
*49  did not agree to resolve disputes through bilateral arbitration-including by opting out of such
an agreement, which Moriana declined-from pursuing a PAGA action. And nothing that happens
here will prevent Moriana herself from pursuing relief for any Labor Code violations that actually
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affected her, as opposed to other employees. The only result of enforcing the parties' agreement is
that Moriana will be required to honor her own promise to arbitrate on a bilateral basis, just like
the individuals in Concepcion and Epic and just as the FAA requires.


CONCLUSION


For the foregoing reasons, the Court should reverse.
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68 Cal.App.5th 746
Court of Appeal, Second District, Division 4, California.


Fred WESSON, Plaintiff and Appellant,
v.


STAPLES THE OFFICE SUPERSTORE, LLC, Defendant and Respondent.


B302988
|


Filed 9/9/2021
|


Certified for Partial Publication. *


* Pursuant to California Rules of Court, rules 8.1100 and 8.1110, this opinion is certified for
publication with the exception of part B of the Discussion.


Synopsis
Background: Employee, who was store general manager (GM), filed suit against employer,
asserting representative claim, under Private Attorneys General Act (PAGA), on behalf of himself
and 345 other current and former GMs, seeking nearly $36 million in civil penalties for alleged
Labor Code violations, based on allegations that employer misclassified GMs as executives exempt
from overtime pay and off-duty meal and rest periods. The Superior Court, Los Angeles County,
No. BC593889, Carolyn B. Kuhl, J., 2019 WL 10947404, granted employer's motion to strike
PAGA claim. Employee appealed.


Holdings: The Court of Appeal, Manella, Presiding Justice, held that:


[1] in matter of first impression, courts have inherent authority to ensure manageability of PAGA
claims at trial and to strike unmanageable claims;


[2] defendants have due process right to fair opportunity to litigate affirmative defenses; and


[3] trial court did not abuse its discretion in striking PAGA claim as unmanageable.


Affirmed.


Procedural Posture(s): On Appeal; Motion to Strike.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1085232&cite=CASTAPPLLR8.1100&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1085232&cite=CASTAPPLLR8.1110&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0129145301&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2052237651&pubNum=0000999&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0152400601&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Wesson v. Staples the Office Superstore, LLC, 68 Cal.App.5th 746 (2021)
283 Cal.Rptr.3d 846, 21 Cal. Daily Op. Serv. 9274, 2021 Daily Journal D.A.R. 9462


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


West Headnotes (41)


[1] Labor and Employment Administrative boards and officers and agents in general
California's labor law enforcement agencies, namely, the Labor and Workforce
Development Agency (LWDA) and its constituent departments and divisions, are
authorized to assess and collect civil penalties for specified violations of the Labor Code
committed by an employer.


[2] Labor and Employment Actions
Private Attorneys General Act (PAGA) is intended to punish and deter employer practices
that violate the rights of numerous employees under the Labor Code. Cal. Lab. Code §
2699(a).


[3] Labor and Employment Actions
A Private Attorneys General Act (PAGA) action is fundamentally a law enforcement
action that substitutes for an action brought by the government itself. Cal. Lab. Code §
2699(a).


[4] Labor and Employment Actions
A Private Attorneys General Act (PAGA) plaintiff acts as the proxy or agent of the state's
labor law enforcement agencies. Cal. Lab. Code § 2699(a).


[5] Labor and Employment Actions
Private Attorneys General Act (PAGA) is simply a procedural statute allowing an
aggrieved employee to recover civil penalties that otherwise would be sought by state
labor law enforcement agencies. Cal. Lab. Code § 2699(a).


[6] Labor and Employment Actions on Behalf of Others in General
Among the Labor Code provisions a Private Attorneys General Act (PAGA) plaintiff may
seek to enforce are those imposing overtime and rest and meal period requirements. Cal.
Lab. Code §§ 226.7, 510 et seq.
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1 Cases that cite this headnote


[7] Labor and Employment Executive, administrative, or professional employees
Exemption from overtime and rest and meal period requirements for executive employees
is an affirmative defense that the employer has the burden to prove. Cal. Lab. Code §§
226.7, 510 et seq.; Cal. Code Regs. tit. 8, § 11070(1)(A).


1 Cases that cite this headnote


[8] Labor and Employment Managers, supervisors, etc
In analyzing an employer's affirmative defense that employees are exempt from overtime
and rest and meal period requirements, non-exempt work includes all work that is neither
management or supervision nor directly and closely related to those functions. Cal. Code
Regs. tit. 8, § 11070(1)(A).


[9] Labor and Employment Exemptions
In determining whether an employee is primarily engaged in duties that are exempt from
overtime and rest and meal period requirements, an employee who is supposed to be
engaged in exempt tasks during most of his or her working hours and falls below the 50%
mark due to his or her own substandard performance should not thereby be able to evade
a valid exemption from overtime and rest and meal period requirements. Cal. Lab. Code
§§ 226.7, 510 et seq.; Cal. Code Regs. tit. 8, § 11070(1)(A)(1)(e).


1 Cases that cite this headnote


[10] Labor and Employment Exemptions
In determining whether an employee is primarily engaged in duties that are exempt from
overtime and rest and meal period requirements, a factfinder should consider whether
the employee's practice diverges from the employer's realistic expectations, whether there
was any concrete expression of employer displeasure over an employee's substandard
performance, and whether these expressions were themselves realistic given the actual
overall requirements of the job. Cal. Lab. Code §§ 226.7, 510 et seq.; Cal. Code Regs. tit.
8, § 11070(1)(A)(1)(e).


[11] Courts In general;  nature and source of judicial authority
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From their creation by the California Constitution, California courts received broad
inherent power. Cal. Const. Art. 6, § 1.


[12] Courts In general;  nature and source of judicial authority
Trial Course and Conduct of Trial in General
Inherent power of California courts includes fundamental inherent equity, supervisory, and
administrative powers, as well as inherent power to control litigation. Cal. Const. Art. 6,
§ 1.


[13] Courts In general;  nature and source of judicial authority
California courts' inherent authority arises from necessity where, in the absence of any
previously established procedural rule, rights would be lost or the court would be unable
to function.


[14] Trial Course and Conduct of Trial in General
Judges must be permitted to bring management power to bear upon massive and complex
litigation to prevent it from monopolizing the services of the court to the exclusion of
other litigants.


[15] Courts Power to regulate procedure
Trial Role and Obligations of Judge
Courts may exercise their inherent authority to fashion procedures and remedies as
necessary to protect litigants' rights and the fairness of trial, including by terminating the
litigation.


1 Cases that cite this headnote


[16] Courts In general;  nature and source of judicial authority
Courts’ inherent authority is not boundless and may be exercised only to the extent it is
not inconsistent with the federal or state constitutions, or California statutory law.


1 Cases that cite this headnote
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[17] Labor and Employment Actions
Courts have inherent authority to ensure that Private Attorneys General Act (PAGA)
claims can be fairly and efficiently tried and, if necessary, may strike a claim that cannot
be rendered manageable. Cal. Lab. Code § 2699(a).


3 Cases that cite this headnote


[18] Labor and Employment Actions
The same concerns attendant to the fair and efficient trial of representative claims apply in
the context of Private Attorneys General Act (PAGA) actions. Cal. Lab. Code § 2699(a).


[19] Labor and Employment Actions
A Private Attorneys General Act (PAGA) action may cover a vast number of employees,
each of whom may have markedly different experiences relevant to the alleged violations;
under those circumstances, determining whether the employer committed Labor Code
violations with respect to each employee may raise practical difficulties and may prove to
be unmanageable. Cal. Lab. Code § 2699(a).


1 Cases that cite this headnote


[20] Labor and Employment Actions
Private Attorneys General Act (PAGA) includes no general requirement similar to
the requirement in the class action context, that the plaintiff establish a well-defined
community of interest, encompassing a showing that common questions predominate over
individual ones. Cal. Lab. Code § 2699(a).


[21] Labor and Employment Actions
A court is not powerless to address the challenges presented by large and complex Private
Attorneys General Act (PAGA) actions and is not bound to hold dozens, hundreds, or
thousands of minitrials involving diverse questions, depending on the breadth of the
plaintiff's claims. Cal. Lab. Code § 2699(a).


1 Cases that cite this headnote


[22] Trial Role and Obligations of Judge
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Courts have inherent authority to manage litigation with the aim of protecting the parties'
rights and the courts' ability to function.


[23] Trial Course and Conduct of Trial in General
Equipped with their inherent authority to manage litigation, courts dealing with
representative claims pay close attention to manageability issues and intervene to ensure
that the claims can be managed fairly and efficiently at trial; if they cannot, the courts
preclude these aggregation procedures.


[24] Labor and Employment Actions
Private Attorneys General Act (PAGA) is simply a procedural statute allowing an
aggrieved employee to recover civil penalties that otherwise would be sought by state
labor law enforcement agencies. Cal. Lab. Code § 2699(a).


[25] Labor and Employment Actions
Preventing a plaintiff from using the Private Attorneys General Act (PAGA) procedure
has no effect on the state's property rights; the state remains entitled to recover civil
penalties for any Labor Code violations by the employer, subject to the applicable statute
of limitations. Cal. Lab. Code § 2699(a).


[26] Appeal and Error Procedural Matters in General
Appeal and Error Dockets and case management
Appeal and Error Striking out
A court's exercise of its inherent power to control the proceedings before it, its assessment
of manageability issues, and its ruling on a motion to strike a claim are all reviewed for
abuse of discretion.


[27] Courts Abuse of discretion in general
A ruling constitutes an “abuse of discretion” when it is so irrational or arbitrary that no
reasonable person could agree with it.
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[28] Labor and Employment Actions
Manageability in the context of the Private Attorneys General Act (PAGA) requires that
individual issues can be tried fairly and efficiently. Cal. Lab. Code § 2699(a).


[29] Labor and Employment Actions
Assessment of manageability of a Private Attorneys General Act (PAGA) case will depend
on the circumstances of the case, and no rigid rule governs the court's assessment. Cal.
Lab. Code § 2699(a).


[30] Labor and Employment Actions
A need for individualized proof pertaining to a very large number of employees will raise
manageability concerns in a Private Attorneys General Act (PAGA) case. Cal. Lab. Code
§ 2699(a).


[31] Labor and Employment Actions
In considering manageability issues in a Private Attorneys General Act (PAGA) case,
courts should account for a defendant's affirmative defenses. Cal. Lab. Code § 2699(a).


[32] Constitutional Law Course and conduct of trial
While trial courts enjoy great latitude in structuring trials, due process requires that a trial
management plan must allow the defendant a fair opportunity to present a defense. U.S.
Const. Amend. 14.


[33] Pleading Nature and scope of defense
A defendant's trial plan for how to try an affirmative defense is not inviolable.


[34] Constitutional Law Evidence and Witnesses
Evidence Tendency to Prove or Disprove Fact at Issue; Relevance
Trial Cumulative evidence in general
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Where methods of common proof afford the defendant a fair opportunity to litigate every
available defense, courts may limit the presentation of individualized evidence that would
be cumulative or have little probative value; what must be preserved, as a matter of due
process, is the defendant's ability to present the defense in a fair manner. U.S. Const.
Amend. 14; Cal. Evid. Code § 352.


[35] Labor and Employment Actions
A trial court's finding that a Private Attorneys General Act (PAGA) claim is unmanageable
as presented will not always result in striking the claim. Cal. Lab. Code § 2699(a).


[36] Labor and Employment Actions
If possible, the court should work with the parties to render a Private Attorneys General
Act (PAGA) claim manageable by adopting a feasible trial plan or limiting the claim's
scope. Cal. Lab. Code § 2699(a).


1 Cases that cite this headnote


[37] Labor and Employment Exemptions
By their nature, claims involving employee misclassification are highly fact-dependent,
as the inquiry focuses on the work actually performed by the employee, as well as the
employer's realistic expectations and the realistic requirements of the job. Cal. Code Regs.
tit. 8, § 11070 subds. (1)(A)(1)(e), 1(A)(2)(f).


1 Cases that cite this headnote


[38] Labor and Employment Actions on Behalf of Others in General
Trial court did not abuse its discretion in striking, as unmanageable, employee's
representative claim, under Private Attorneys General Act (PAGA), on behalf of himself
and 345 other current and former store general managers (GMs), seeking civil penalties for
Labor Code violations based on allegations that employer misclassified GMs as executives
exempt from overtime pay and off-duty meal and rest periods; manner in which GMs
performed their jobs and extent to which they performed non-exempt tasks greatly varied,
and employer's affirmative defense that all GMs were exempt executives would require
individualized assessments of GMs and could not be litigated in fair and expeditious
manner, but rather, would result in trial spanning several years with many hundreds of
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witnesses. Cal. Lab. Code § 2699(a); Cal. Lab. Code §§ 226.7, 510 et seq.; Cal. Code
Regs. tit. 8, § 11070 subds. (1)(A)(1)(e), 1(A)(2)(f).


[39] Judgment Weight and sufficiency
The fact that certain evidence is minimally sufficient for purposes of summary adjudication
does not mean that a factfinder would find it credible and persuasive at trial.


[40] Labor and Employment Actions
In determining whether a Private Attorneys General Act (PAGA) claim is unmanageable,
that a plaintiff may prove his or her prima facie case relatively quickly and efficiently is
of little comfort if any fair presentation of a cognizable defense would seize the court's
resources for years to come. Cal. Lab. Code § 2699(a).


[41] Pleading Nature and scope of defense
A trial court may not significantly impair the defendant's ability to present a defense.


Witkin Library Reference: 3 Witkin, Summary of Cal. Law (11th ed. 2017) Agency and
Employment, § 343 [Labor Code Private Attorneys General Act; In General.]
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MANELLA, P. J.


**851  *755  INTRODUCTION


This appeal raises a question of first impression: whether trial courts have inherent authority to
ensure that PAGA claims will be manageable at trial, and to strike such claims if they cannot be
managed. We hold that courts possess this authority.


Appellant Fred Wesson worked for respondent Staples the Office Superstore, LLC (Staples) as a
store general manager (GM). He brought this action against Staples, asserting, among other things,
a representative claim under the Private Attorneys General Act of 2004 (PAGA) (Lab. Code, §
2698 et seq.) on behalf of himself and 345 other current and former Staples GMs in California.
In his PAGA claim, Wesson sought almost $36 million in civil penalties for alleged Labor Code
violations, all premised on the theory that Staples had misclassified its GMs as exempt executives.


Staples moved to strike Wesson's PAGA claim, arguing that given the number of employees it
covered and the nature of his allegations, the action would be “unmanageable” and would violate
Staples's due process rights. It contended that its intended affirmative defense -- that it properly
classified its GMs as exempt and thus committed no Labor Code violations -- would require
individualized proof as to each GM, and thus that the claim could not be fairly and efficiently
litigated. In his opposition, Wesson contended that the trial court lacked authority to ensure that
PAGA actions are manageable, and argued that even if the court had such authority, it was sufficient
that his prima facie case was manageable; whether Staples's affirmative defense could be managed
at trial, Wesson contended, was irrelevant. While Staples's motion was pending, Wesson moved
for summary adjudication of his PAGA claim.


The trial court invited Wesson to submit a trial plan showing that his PAGA action would be
manageable at trial. In response, Wesson continued to insist that the court lacked authority to
require that his claim be manageable, and laid out his plan to prove his prima facie case using
common proof, but declined to address how the parties could litigate Staples's affirmative *756
defense. Following this response, the court concluded that the PAGA claim could not be managed
at trial and granted Staples's motion to strike it. Given this ruling, the court found no need to
consider Wesson's motion for summary adjudication as to his PAGA claim and denied the motion.


Wesson challenges both rulings on appeal. He claims the court erred in failing to consider his
motion for summary adjudication, as it had the potential to narrow the issues and make the action
more manageable. He contends the court should have granted his motion because Staples had
failed to provide individualized evidence in support of its exemption defense, at least as to some
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GMs. As to Staples's motion to strike, Wesson repeats his arguments that the court had no authority
to strike his **852  PAGA claim as unmanageable, and that any manageability assessment need
not have considered Staples's affirmative defense. He adds that Staples had no due process right
to present individualized evidence in support of its defense.


In the unpublished portion of this opinion, we conclude that Wesson was not entitled to summary
adjudication, as Staples presented sufficient evidence to support its exemption defense as to all
GMs. In the published portion, we draw on established principles of the courts’ inherent authority
to manage litigation, including ensuring the manageability of representative claims, and conclude
that: (1) courts have inherent authority to ensure that PAGA claims can be fairly and efficiently
tried and, if necessary, may strike claims that cannot be rendered manageable; (2) as a matter of
due process, defendants are entitled to a fair opportunity to litigate available affirmative defenses,
and a court's manageability assessment should account for them; and (3) given the state of the
record and Wesson's lack of cooperation with the trial court's manageability inquiry, the court did
not abuse its discretion in striking his PAGA claim as unmanageable. We therefore affirm.


BACKGROUND


A. Wesson's Action and the Denial of Class Certification
Staples is a global provider of office products and services to individuals and businesses. As of
2019, it operated about 150 big-box stores in California. Each Staples store is managed by a GM.
Wesson was the GM of various Staples stores in Los Angeles County between 2006 and 2016.


In 2015, Wesson brought this action against Staples, alleging causes of action for, inter alia, unpaid
overtime and failure to provide rest and meal periods. He later amended his complaint to add a
cause of action seeking civil penalties under PAGA. Wesson's PAGA claim covered 346 Staples
GMs, including Wesson, and sought almost $36 million in civil penalties under the *757  Labor
Code. Each of Wesson's claims was premised on the theory that Staples had misclassified its
California GMs as exempt executives (who are not entitled to overtime pay and off-duty meal and
rest periods), when in fact they should have been classified as non-exempt, hourly employees.


Wesson moved to certify a class of Staples California GMs, but the trial court denied the motion,
concluding he had not demonstrated that his claims were susceptible to common proof. The court
found that important factual questions relating to whether GMs spent most of their worktime
doing exempt, managerial tasks could not be resolved on a classwide basis. 1  It reasoned that there
was too much variation in how Staples GMs performed their jobs and the extent to which they
performed non-managerial tasks. Wesson does not challenge this ruling on appeal.
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1 As explained below, the executive exemption generally requires that the employee spend the
majority of his or her time doing exempt work, meaning managerial tasks and other closely
related functions. (See Safeway Wage & Hour Cases (2019) 43 Cal.App.5th 665, 676-678,
256 Cal.Rptr.3d 882 (Safeway).)


B. Staples's Motion to Strike the PAGA Claim as Unmanageable
Following the court's denial of class certification, Staples moved to strike Wesson's PAGA claim,
invoking the court's inherent authority to manage complex litigation. It argued the claim would
be unmanageable at trial and would violate **853  Staples's due process rights. In support,
Staples pointed to evidence that the GM position was not standardized, and that there was great
variation in how Staples GMs performed their jobs and the extent to which they performed non-
exempt tasks. According to Staples's evidence, Staples stores varied widely in size, sales volume,
staffing levels, labor budgets, store hours, customer-traffic levels, products and services offered
for sale, and many other variables, all of which affected GMs’ work experience. Staples's evidence
also tended to show that how GMs spent their time depended on their experience, aptitude, and
managerial approaches, as well as the size and composition of their management teams. Relying
on this evidence and on the trial court's findings in denying class certification, Staples argued that
Wesson's claims would require individualized assessments of each GM's classification, and would
lead to “an unmanageable mess” that “would waste the time and resources of the Court and the
parties.”


In his opposition, Wesson contended that the trial court lacked authority to ensure that PAGA
actions are manageable. He argued that imposing a manageability requirement would immunize
employers from liability and defeat PAGA's purpose. Alternatively, Wesson claimed that even if
the court could require that a PAGA claim be manageable, it should consider only the ability to
try plaintiff's prima facie case, not the manageability of any affirmative defense.


*758  Before ruling on the merits of Staples's motion, the trial court concluded it had inherent
power to strike an unmanageable PAGA claim. It then invited Wesson to submit a trial plan
showing that his claim would be manageable, and permitted him to file a supplemental brief in
opposition to Staples's motion.


C. Wesson's Motion for Summary Adjudication
Shortly before Wesson was to submit his trial plan, he moved for summary judgment or, in the
alternative, summary adjudication on his PAGA claim. We discuss the parties’ respective evidence
relating to Wesson's motion in the unpublished portion of this opinion addressing his challenge to
the court's ruling on his motion.
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D. Wesson's Trial Plan and Supplemental Opposition to Staples's Motion to Strike
In his supplemental opposition to Staples's motion to strike his PAGA claim, Wesson reiterated his
position that the court lacked authority to ensure the manageability of his claim. He also repeated
his argument that any manageability assessment should not consider Staples's affirmative defense.
Wesson agreed that to litigate its exemption defense, “Staples [would] need to proffer ‘a GM-by-
GM, week-by-week analysis’ throughout the entire relevant time period that all of the GMs were
properly classified as exempt executives.” But he asserted that “a manager misclassification PAGA
claim is ‘manageable’ so long as [the] plaintiff's prima facie case, concerning each aggrieved
employee at issue, is provable by resort to common evidence.”


In his trial plan, Wesson explained he intended to prove up his prima facie case using common
proof, establishing that GMs did not receive off-duty meal and rest breaks and worked overtime
without receiving overtime pay. However, he did not attempt to address how the parties could
litigate Staples's exemption defense. He stated that it would be improper for him to “dictate how
Staples should go about proving its exemption defense,” and that he would not attempt to prevent
Staples from **854  proving its affirmative defense as it saw fit. According to Wesson's trial plan,
Staples would “be permitted to present whatever evidence it want[ed], be it testimony of GMs,
supervisors, corporate representatives, documentary evidence of Staples’ policies, procedures, and
expectations, or any other evidence Staples deem[ed] necessary.” At a subsequent hearing on
Staples's motion, the parties estimated they would need a total of six trial days per GM to litigate
GMs’ classification as exempt executives on an individual basis. Based on that estimate, the trial
would have lasted eight years.


*759  E. The Trial Court's Rulings
The trial court ultimately granted Staples's motion to strike Wesson's PAGA claim. The court
reiterated its conclusion that it had authority to ensure the manageability of a PAGA claim,
reasoning that courts have inherent powers to control litigation before them and that PAGA was a
procedural vehicle, rather than a substantive claim. It found additional support for its conclusion
in the courts’ imposition of judicially created manageability requirements in the context of class
actions and representative Unfair Competition Law (UCL) claims.


The court then proceeded to find Wesson's PAGA claim unmanageable. It emphasized that
Wesson's trial plan did not address how the parties might litigate Staples's affirmative defense, and
noted its prior findings, in denying class certification, regarding the great variation in how Staples
GMs performed their jobs and the extent to which they perform non-managerial tasks. The trial
court found no evidence that Staples's defense could be litigated through common proof. Noting
the parties’ estimates of the time they would need to litigate the exemption defense, the court stated
that even cutting those estimates in half would result in a trial lasting more than four years. The
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court thus concluded, “A four-year trial involving witnesses and documents individually pertaining
to each of 346 General Managers does not meet any definition of manageability.”


In a separate order, the trial court denied Wesson's motion for summary judgment or summary
adjudication. As to Wesson's PAGA claim, the court concluded that because it decided to strike
the claim, there was no need to address it. Wesson timely appealed, challenging the court's striking
of his PAGA claim and its denial of his motion for summary adjudication.


DISCUSSION


A. Legal Background


1. PAGA


[1]  [2]  [3]  [4]  [5] “ ‘The State's labor law enforcement agencies -- the Labor and Workforce
Development Agency (LWDA) and its constituent departments and divisions -- are authorized
to assess and collect civil penalties for specified violations of the Labor Code committed by
an employer.’ ” (Raines v. Coastal Pacific Food Distributors, Inc. (2018) 23 Cal.App.5th 667,
673, 234 Cal.Rptr.3d 1.) In 2003, citing inadequate funding for enforcement of labor laws, the
Legislature enacted PAGA to “authorize[ ] an employee to bring an action for civil penalties
on behalf of the state against his or her employer for *760  Labor Code violations committed
against the employee and fellow employees, with most of the proceeds of that litigation going
to the state.” (Iskanian v. CLS Transportation Los Angeles, LLC (2014) 59 Cal.4th 348, 360,
173 Cal.Rptr.3d 289, 327 P.3d 129.) The statute was intended “ ‘to punish and deter employer
practices that violate the rights of numerous employees under the Labor Code.’ ” (Id. at 384,
173 Cal.Rptr.3d 289, 327 P.3d 129.) Thus, a PAGA **855  action “ ‘ “is fundamentally a law
enforcement action” ’ that ‘substitute[s] for an action brought by the government itself.’ ” (Iskanian
v. CLS Transportation Los Angeles, LLC, supra, at 394, 173 Cal.Rptr.3d 289, 327 P.3d 129, quoting
Arias v. Superior Court (2009) 46 Cal.4th 969, 986, 95 Cal.Rptr.3d 588, 209 P.3d 923 (Arias).) A
PAGA plaintiff acts “as the proxy or agent of the state's labor law enforcement agencies.” (Arias,
supra, at 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.) In other words, PAGA is “simply a procedural
statute allowing an aggrieved employee to recover civil penalties ... that otherwise would be sought
by state labor law enforcement agencies.” (Amalgamated Transit Union, Local 1756, AFL-CIO
v. Superior Court (2009) 46 Cal.4th 993, 1003, 95 Cal.Rptr.3d 605, 209 P.3d 937 (Amalgamated
Transit Union).)
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2. The Executive Exemption


[6]  [7] Among the Labor Code provisions a PAGA plaintiff may seek to enforce are those
imposing overtime and rest and meal period requirements. (See Lab. Code, §§ 226.7, 510-512,
1194, 2699.) As relevant here, California Industrial Welfare Commission (IWC) Wage Order No.
7-2001, which governs employees of the mercantile industry and is codified in the California Code
of Regulations, largely exempts “executive” employees from these requirements. 2  (IWC, Wage
Order No. 7-2001 (Jan. 1, 2001), Cal. Code Regs., tit. 8, § 11070, subd. 1(A).) This exemption is
an affirmative defense that the employer has the burden to prove. (Safeway, supra, 43 Cal.App.5th
at 671, 256 Cal.Rptr.3d 882.)


2 It is undisputed that Staples is in the mercantile industry. The IWC was defunded in 2004,
but its wage orders remain in effect. (Batze v. Safeway, Inc., (2017) 10 Cal.App.5th 440, 471,
fn. 34, 216 Cal.Rptr.3d 390.) The California Supreme Court has instructed that “[t]he IWC's
wage orders are to be accorded the same dignity as statutes.” (Brinker Restaurant Corp. v.
Superior Court (2012) 53 Cal.4th 1004, 1027, 139 Cal.Rptr.3d 315, 273 P.3d 513.)


To be an exempt executive, an employee must: (1) earn a salary of at least twice the minimum wage
for full-time employment; (2) be involved in managing the enterprise or a relevant department; (3)
customarily and regularly direct the work of two or more employees; (4) have the authority to hire
or fire, or have recommendations regarding such matters receive particular weight; (5) customarily
and regularly exercise discretion and independent judgment; and (6) be “primarily engaged in
duties which meet the test of the *761  exemption.” 3  (Cal. Code Regs., tit. 8, § 11070, subd.
1(A)(1).) The wage order defines the “duties which meet the test of the exemption” by reference
to corresponding federal regulations. (Id., § 11070, subd. (1)(A)(1)(e) [referring to 29 C.F.R. §§
541.102, 541.104-111 & 541.115-116 (2001)].)


3 For purposes of the wage order, “ ‘[p]rimarily’ ” means “more than one-half the employee's
work time.” (Cal. Code Regs., tit. 8, § 11070, subd. 2(K).) Other exemptions include a similar
requirement that employees spend most of their time on appropriate duties under the relevant
exemption. (See, e.g., id., § 11070, subds. 1(A)(2)(f) [administrative exemption], 1(A)(3)(b)
[professional exemption], (2)(J) [outside salesperson exemption].)


Under the relevant federal regulations, managerial and supervisory tasks within the scope of the
exemption are generally “ ‘easily recognized’ ” and include such tasks as: “ ‘[i]nterviewing,
selecting, and training of employees; setting and adjusting their rates of pay and hours of work;
directing their work; maintaining their production or sales records for use in supervision or control;
appraising their productivity and efficiency for the purpose of recommending promotions or other
**856  changes in their status; handling their complaints and grievances and disciplining them
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when necessary; planning the work; determining the techniques to be used; [and] apportioning the
work among the workers ....’ ” (Safeway, supra, 43 Cal.App.5th at 676-677, 256 Cal.Rptr.3d 882,
quoting 29 C.F.R. §§ 541.102(a) & (b) (2001).) The federal regulations also recognize a category
of exempt tasks that may not be so easily identifiable as exempt: tasks that are not inherently
managerial or supervisory but are “ ‘directly and closely related’ ” to those functions. 4  (Safeway
at 677, 256 Cal.Rptr.3d 882, quoting § 541.108 (2001).)


4 The regulations provide examples of tasks that may be “directly and closely related” to
managerial or supervisory functions:
“(b) Keeping basic records of working time ... is frequently performed by a timekeeper
employed for that purpose. In such cases the work is clearly not exempt in nature. In
other establishments which are not large enough to employ a timekeeper, or in which
the timekeeping function has been decentralized, the supervisor of each department keeps
the basic time records of his own subordinates. In these instances, ... the timekeeping is
directly related to the function of managing the particular department and supervising its
employees....
“(c) Another example of work which may be directly and closely related to the performance
of management duties is the distribution of materials or merchandise and supplies.... In
[some] establishments it is not uncommon to leave the actual distribution of materials and
supplies in the hands of the supervisor. In such cases it is exempt work since it is directly and
closely related to the managerial responsibility of maintaining the flow of materials....” (29
C.F.R. § 541.108 (2001).)


[8] By contrast, non-exempt work includes all work that is neither management or supervision
nor directly and closely related to those functions. (Safeway, supra, 43 Cal.App.5th at 678, 256
Cal.Rptr.3d 882.) “ ‘[I]n the usual case, it consists of work of the same nature as that performed by
the nonexempt subordinates of the “executive.” ’ ” (Ibid., quoting 29 C.F.R. § 541.111(b) (2001).)


*762  [9]  [10] In determining whether an employee is “primarily engaged” in exempt duties
under the IWC wage order, the “first and foremost” consideration is the “work actually performed
by the employee during the course of the workweek ....” (Cal. Code Regs., tit. 8, § 11070, subd.
1(A)(1)(e).) However, a factfinder must also consider “the employer's realistic expectations and
the realistic requirements of the job ....” (Ibid.) As our Supreme Court has explained in discussing
the analogous “outside salesperson” exemption, “an employee who is supposed to be engaged in
[exempt tasks] during most of his [or her] working hours and falls below the 50 percent mark
due to his [or her] own substandard performance should not thereby be able to evade a valid
exemption.” (Ramirez v. Yosemite Water Co. (1999) 20 Cal.4th 785, 802, 85 Cal.Rptr.2d 844,
978 P.2d 2 (Ramirez).) A factfinder should therefore “consider whether the employee's practice
diverges from the employer's realistic expectations, whether there was any concrete expression of
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employer displeasure over an employee's substandard performance, and whether these expressions
were themselves realistic given the actual overall requirements of the job.” (Ibid.)


B. Wesson's Motion for Summary Adjudication **


** See footnote *, ante.


Unpublished Text Follows
Wesson argues the trial court erred in denying his summary adjudication motion without
considering it. He contends that because ruling on his motion could have obviated or altered the
court's manageability assessment, the court was required to consider it before reaching Staples's
motion to strike his PAGA claim. Assuming arguendo that the trial court erred in failing to consider
Wesson's summary adjudication motion as to the PAGA claim, we conclude the motion failed on
the merits.


1. Factual Background


In support of summary adjudication on his PAGA claim, Wesson provided GMs’ work schedules,
Staples policy documents, and deposition testimony by Staples's corporate designee to prove that
all 346 GMs worked overtime but received no overtime pay and no off-duty meal and rest periods.
He also offered the declarations of 31 current and former Staples GMs, in addition to his own
declaration. 5  Wesson and the other declarants all stated, inter alia, that they spent most of their
worktime as GMs doing the same non-managerial work their non-exempt subordinates did and
could not realistically do their job any other way due to Staples's rigid limitations on hiring hourly
employees and tight labor budgets.


5 It is undisputed that of the 31 GMs who provided declarations in support of Wesson's action,
19 had left Staples before the period relevant to his PAGA claim.


In opposition, Staples submitted declarations from two of its regional vice presidents, Laurence
Newell, Jr. and Timothy Bernicke, whose combined regions included almost 250 Staples stores.
The two regional vice presidents described Staples stores as large-scale and complex operations
with multiple departments who all reported to the GM. Newell noted that stores had anywhere
between “around 10 to 12 Associates on the low end” and “around 40 Associates on the high
end ....” According to both declarants, the GM was the only exempt employee in any given store.
As to GMs’ salaries, Newell testified they were paid $50,000-$100,000, plus bonuses.
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Newell and Bernicke provided extensive descriptions of GMs’ job responsibilities, which included
numerous inherently managerial functions. Both testified that GMs were ultimately responsible for
all aspects of their stores’ operations: they were required to assess the stores’ financial performance
and develop strategies to maximize profitability. GMs developed their own strategies regarding
such issues as product placement, marketing and networking, and response to competition. GMs
were also responsible for hiring, training, and coaching staff, scheduling and assigning work,
promoting employees, and disciplining (including recommending termination), as necessary.


According to Newell and Bernicke, there was great variation in the way GMs performed their jobs
and managed their stores, as every store was different, every GM had his or her own management
style and strategic vision, and GMs had complete discretion in deciding how to spend their time.
However, both asserted that Staples expected GMs to spend most of their time managing their
stores, and that those who spent too much of their time doing non-managerial work were counseled
accordingly. They explained that each Staples store had a customized labor budget, which GMs’
managerial decisions could impact. The labor budget was designed to provide sufficient labor, so
that hourly employees would perform hourly work and GMs would remain free to manage the
stores.


Staples also provided declarations from 31 GMs, including the GM who took over Wesson's former
store. Consistent with the declarations of Newell and Bernicke, these GMs testified that they spent
the vast majority of their time doing managerial work, that their labor budgets were sufficient and
did not require them to do a significant amount of hourly work, and that Staples did not expect them
to do hourly work. Some of these declarants opined that if a GM did too much hourly work, it was
because he or she was mismanaging the store and accepting low-quality work from subordinates.
As noted, after deciding to strike his PAGA claim, the trial court denied Wesson's motion as it
pertained to that claim without considering it.


2. Governing Principles


“ ‘A summary adjudication motion is subject to the same rules and procedures as a summary
judgment motion.’ ” (Case v. State Farm Mutual Automobile Ins. Co., Inc. (2018) 30 Cal.App.5th
397, 401.) “Summary judgment is appropriate only ‘where no triable issue of material fact exists
and the moving party is entitled to judgment as a matter of law.’ ” (Regents of University of
California v. Superior Court (2018) 4 Cal.5th 607, 618.) The moving party bears the burden of
persuasion that there is no triable issue of material fact. (Aguilar v. Atlantic Richfield Co. (2001)
25 Cal.4th 826, 850.) We liberally construe the evidence in support of the non-moving party and
resolve evidentiary doubts in its favor. (Hampton v. County of San Diego (2015) 62 Cal.4th 340,
347.)
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We review the denial of summary adjudication de novo. (Advanced-Tech Security Services, Inc. v.
Superior Court (2008) 163 Cal.App.4th 700, 705.) We will affirm the ruling if it is correct based
on any applicable theory. (See Capra v. Capra (2020) 58 Cal.App.5th 1072, 1094 [“ ‘[A] ruling
or decision, itself correct in law, will not be disturbed on appeal merely because given for a wrong
reason’ ”].)


3. Analysis


Wesson was not entitled to summary adjudication because Staples's evidence created a triable
issue as to each GM's proper classification as an exempt executive. 6  The declarations of Staples's
regional vice presidents, Newell and Bernicke, evidenced that GMs (1) earned more than the
required salary ($50,000-$100,000, by Newell's account), 7  (2) managed their respective stores, (3)
regularly directed the work of two or more employees (between 10 and 40, according to Newell),
(4) had the authority to hire and recommend termination, 8  and (5) regularly exercised discretion
and independent judgment in managing their stores (e.g., when hiring, training, and coaching
staff, scheduling and assigning work, and developing strategies regarding product placement and
marketing). (See Cal. Code Regs., tit. 8, § 11070, subd. 1(A)(1).) This evidence created triable
issues on five of the exemption's six elements.


6 Given our conclusion, we need not address Staples's additional arguments that Wesson failed
to establish his standing to bring his PAGA claim as matter of law and that he could not
obtain summary adjudication as to only some GMs.


7 Wesson does not dispute that these amounts were more than twice the minimum wage for
full-time employment during the relevant period.


8 Wesson also does not dispute that GMs’ recommendations on termination decisions were
entitled to particular weight.


Wesson's sole contention to the contrary is that to defeat summary adjudication, Staples was
required to provide evidence specific to each of the 346 relevant GMs. However, he offers neither
argument nor authority in support of this proposition, and has therefore forfeited the contention.
(See Mansell v. Board of Administration (1994) 30 Cal.App.4th 539, 545 [“ ‘an appellate brief
“should contain a legal argument with citation of authorities on the points made. If none is
furnished on a particular point, the court may treat it as waived, and pass it without consideration” ’
”].) In any case, we see no reason why knowledgeable members of a company's senior management
cannot testify about the characteristics of a certain class of employees, including their salary,
authority, responsibilities, and typical duties.
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As to the remaining element of the exemption, Staples provided sufficient evidence to show that
under its realistic expectations and the realistic requirements of the job, GMs were to spend most
their time on managerial tasks. In their declarations, Newell and Bernicke extensively discussed
GMs’ managerial job duties and explained that GMs were responsible for all aspects of their stores’
operations. They testified that Staples expected GMs to spend most of their time managing their
stores, that the stores’ labor budgets were designed to provide sufficient labor and allow GMs to
spend their time doing managerial work, and that those who spent too much of their time doing
non-managerial work were counseled accordingly.


The declarations Staples provided from 31 GMs further evidenced that Staples expected GMs to
spend their time on managerial tasks and that its expectation was realistic. These GMs all testified
that they spent the vast majority of their time on managerial work, that this was consistent with
Staples's expectations, and that their labor budgets were sufficient and did not require them to
spend much time on hourly work. Some of these Staples GMs opined that excessive hourly work
by a GM signified that the GM was mismanaging the store and its employees.


The evidence therefore tended to show that Staples expected its GMs to spend most of their time
managing their stores, that this expectation was realistic, that any GM who failed to meet this
expectation did so due to his or her own substandard performance, and that Staples would express
its displeasure over such performance. On this showing, a reasonable factfinder could conclude
that Staples properly treated all its GMs as exempt executives based on its “realistic expectations
and the realistic requirements of the job ....” (Cal. Code Regs., tit. 8, § 11070, subd. 1(A)(1)(e);
accord, Ramirez, supra, 20 Cal.4th at 802.)


Wesson argues that Staples was required to provide individualized evidence as to how each of the
346 GMs actually spent their time, the “first and foremost” consideration under the IWC's wage
order. (Cal. Code Regs., tit. 8, § 11070, subd. 1(A)(1)(e).) Yet our Supreme Court has made clear
that this consideration is not dispositive, explaining that employees who are supposed to spend
most of their time on exempt tasks, but do not do so due to their own “substandard performance,”
should not be able to evade a valid exemption. 9  (Ramirez, supra, 20 Cal.4th at 802.) As discussed,
Staples provided evidence that it realistically expected all its GMs to spend most of their time on
managerial tasks, and that to the extent any GMs failed to do so, it was due to their own substandard
performance. In short, Wesson was not entitled to summary adjudication on his PAGA claim.


9 We reject Wesson's suggestion that Duran v. U.S. Bank National Assn. (2014) 59 Cal.4th 1,
26, 172 Cal.Rptr.3d 371, 325 P.3d 916 (Duran) supports his position, as that case did not
address the parties’ respective burdens of production on summary adjudication, let alone
hold that to avoid summary adjudication, an employer must provide proof of how each of
hundreds of individual employees actually spent his or her time. As explained, Ramirez
establishes that an employee's work habits are not dispositive. Indeed, Justice Liu's special
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concurrence in Duran, which joined the court's opinion in full, stated that “ ‘the employer's
realistic expectations’ or ‘the realistic requirements of the job’ ” were “the ultimate issue”
in assessing the exemption's applicability. (Duran, supra, at 53, 172 Cal.Rptr.3d 371, 325
P.3d 916.)


End of Unpublished Text


C. Staples's Motion to Strike Wesson's PAGA Claim
Wesson claims the trial court erred in striking his claim as unmanageable. He asserts that the
court lacked authority to ensure the manageability of a PAGA action **857  because, inter alia,
a manageability assessment would violate PAGA's procedures, conflict with California Supreme
Court precedent, and undermine PAGA's objectives. Alternatively, Wesson contends that the court
erred in determining that his claim was unmanageable.


No published California decision has considered trial courts’ power to ensure the manageability
of PAGA claims. 10  We conclude that courts have *763  inherent authority to ensure that a
PAGA claim will be manageable at trial -- including the power to strike the claim, if necessary
-- and that this authority is not inconsistent with PAGA's procedures and objectives, or with
applicable precedent. Moreover, on the record before us, we conclude the trial court did not abuse
its discretion in striking Wesson's claim as unmanageable.


10 Federal district courts applying California law have split on whether courts possess
inherent authority to strike PAGA claims as unmanageable. (Compare, e.g., Salazar v.
McDonald's Corp. (N.D.Cal., Jan. 5, 2017, No. 14-cv-02096-RS) 2017 WL 88999 at *8,
2017 U.S.Dist.LEXIS 9641 at *26 [relying on California cases involving representative
UCL claims in concluding that California courts would exercise inherent power to strike
unmanageable PAGA claims]; Ortiz v. CVS Caremark Corp. (N.D.Cal., May 30, 2014, No.
C -12-05859 EDL) 2014 WL 12644254, at *2, 2014 U.S.Dist.LEXIS 198344, at *7 [striking
PAGA claim based on court's “inherent authority to control its cases”]; and Raphael v.
Tesoro Refining & Marketing Co. LLC (C.D.Cal., Sept. 25, 2015, Case No. 2:15-cv-02862-
ODW) 2015 WL 5680310 at *3, 2015 U.S.Dist. Lexis 130532 at *6-*7 [striking PAGA
claim as unmanageable where court “would have to engage in a multitude of individualized
inquiries” to assess alleged violations as to thousands of employees]; with, e.g., Plaisted v.
Dress Barn, Inc. (C.D.Cal., Sep. 20, 2012, Case No. 2:12-cv-01679-ODW (SHx)) 2012 WL
4356158, at *2-*3, 2012 U.S.Dist. LEXIS 135599, at *9-*10 [manageability requirement
would obliterate PAGA's purpose]; Zackaria v. Wal-Mart Stores, Inc. (C.D.Cal. 2015) 142
F. Supp. 3d 949, 959 manageability requirement is “inconsistent with PAGA's purpose and
statutory scheme”]; and Zayers v. Kiewit Infrastructure W. Co. (C.D.Cal., Nov. 9, 2017,
No. 16-CV-06405 PSG (PJW)) 2017 WL 7058141, at *8, 2017 U.S.Dist. LEXIS 216715,
at *29 [same].) Cases finding courts lack inherent authority have generally concluded
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that a manageability requirement would be inconsistent with PAGA's purposes. (See, e.g.,
Zackaria v. Wal-Mart Stores, Inc., supra, at 959.) We discuss below why we find this
reasoning unpersuasive.


1. Legal Background


a. Courts Have Inherent Authority to Manage Proceedings Before Them


[11]  [12] “From their creation by article VI, section 1 of the California Constitution, California
courts received broad inherent power ....” (Stephen Slesinger, Inc. v. Walt Disney Co. (2007)
155 Cal.App.4th 736, 758, 66 Cal.Rptr.3d 268 (Slesinger).) “This inherent power includes
‘fundamental inherent equity, supervisory, and administrative powers, as well as inherent power
to control litigation.’ ” (Ibid., quoting Rutherford v. Owens-Illinois, Inc. (1997) 16 Cal.4th 953,
967, 67 Cal.Rptr.2d 16, 941 P.2d 1203.)


[13]  [14]  [15]  [16] The courts’ inherent authority “ ‘ “arises from necessity where, in the
absence of any previously established procedural rule, rights would be lost or the court would be
unable to function.” ’ ” (Weiss v. People ex rel. Dept. of Transportation (2020) 9 Cal.5th 840, 863,
265 Cal.Rptr.3d 644, 468 P.3d 1154 (Weiss).) Thus, California courts have recognized that “ ‘ “
‘judges must be permitted to bring management power to bear upon massive and complex litigation
to prevent it from monopolizing the services of the court to the exclusion of other litigants.’ ” ’
” (Cohn v. Corinthian Colleges, Inc. (2008) 169 Cal.App.4th 523, 531, 86 Cal.Rptr.3d 401 (Cohn);
accord, **858  First State Insurance Co. v. Superior Court (2000) 79 Cal.App.4th 324, 334, 94
Cal.Rptr.2d 104.) Similarly, courts may exercise their inherent authority to fashion procedures and
remedies as necessary to protect litigants’ rights and the fairness of trial, including by terminating
the litigation. (See Slesinger, supra, 155 Cal.App.4th at 740, 762, 66 Cal.Rptr.3d 268 [absent
alternative that would ensure fair trial, courts have inherent power to impose terminating sanction
for egregious misconduct].) The courts’ inherent authority is not boundless, of course, and may be
exercised only to the extent it is not inconsistent with the federal or state constitutions, or California
statutory law. (Ibid.)


*764  b. Courts Have Exercised Their Authority to
Ensure the Manageability of Representative Actions


California courts have exercised their inherent powers to preclude representative claims where a
trial of those claims would be unmanageable. In the class action context, the courts have required
class action proponents to demonstrate that “litigation of individual issues, including those arising
from affirmative defenses, can be managed fairly and efficiently.” (Duran, supra, 59 Cal.4th at
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28-29, 172 Cal.Rptr.3d 371, 325 P.3d 916; accord, Washington Mutual Bank v. Superior Court
(2001) 24 Cal.4th 906, 922, 103 Cal.Rptr.2d 320, 15 P.3d 1071 (Washington Mutual) [class action
proponent must demonstrate manageability], citing, e.g., Canon U.S.A., Inc. v. Superior Court
(1998) 68 Cal.App.4th 1, 5, 79 Cal.Rptr.2d 897 (Canon) and Rose v. Medtronics, Inc. (1980)
107 Cal.App.3d 150, 157, 166 Cal.Rptr. 16 (Rose).) The statutory provision that authorizes class
actions, Code of Civil Procedure section 382, contains no such requirement. 11


11 Code of Civil Procedure section 382 provides: “[W]hen the question is one of a common or
general interest, of many persons, or when the parties are numerous, and it is impracticable
to bring them all before the court, one or more may sue or defend for the benefit of all.”
The courts have developed other class action requirements that find no mention in this
provision, including “the typicality of claims, the ability of the named plaintiff to provide
fair and adequate representation, the superiority of a class action over other methods of
adjudication, ... and the requirement of notice.” (Arias, supra, 46 Cal.4th at 989, fn. 3, 95
Cal.Rptr.3d 588, 209 P.3d 923 (conc. opn. of Werdegar, J.).)
Wesson argues that the courts’ power to require manageability in class actions derives
from California Rule of Court 3.767 -- which empowers them to strike allegations as to
representation of absent persons in class action pleadings -- rather than from their inherent
authority. However, this rule was adopted only in 2002, long after California courts began
requiring putative class action plaintiffs to demonstrate their actions would be manageable
at trial. (See, e.g., Canon, supra, 68 Cal.App.4th at 5, 79 Cal.Rptr.2d 897; Rose, supra, 107
Cal.App.3d at 157, 166 Cal.Rptr. 16.) Demonstrably, the courts’ authority did not stem from
this rule.


Similarly, at least one Court of Appeal approved a trial court's use of its inherent authority to
bar a representative pre-2004 UCL claim as unmanageable. 12  In South Bay Chevrolet v. General
Motors Acceptance Corp. (1999) 72 Cal.App.4th 861, 85 Cal.Rptr.2d 301 (South Bay Chevrolet),
the plaintiff sought to advance a representative UCL claim on behalf of a certain class of California
automotive dealers. (South Bay Chevrolet, supra, at 869, 85 Cal.Rptr.2d 301.) After the plaintiff
presented its case at trial, the trial court granted the defendant's motion for judgment under **859
Code of Civil Procedure section 631.8, finding that the plaintiff offered no evidence that the
dealerships were similarly situated, and thus that due to uniquely individual questions of fact,
minitrials *765  would be necessary with respect to each dealership. (South Bay Chevrolet, supra,
at 869, 891, 85 Cal.Rptr.2d 301.) Although the statutory provision that authorized representative
UCL suits included no manageability requirement (see former Bus. & Prof. Code, § 17204), the
court concluded that the plaintiff's representative action “ ‘could not be efficiently tried’ ” and was
therefore “ ‘not appropriate’ ” (South Bay Chevrolet, at 891, 85 Cal.Rptr.2d 301). The Court of
Appeal affirmed, holding that the trial court had “acted within its discretion” because the evidence
was “not sufficiently uniform to allow representative treatment ....” 13  (Id. at 897, 85 Cal.Rptr.2d
301.)
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12 Before 2004, any person could assert representative UCL claims, including for restitution,
without satisfying class action requirements. (See former Bus. & Prof. Code, §§ 17203,
17204; Arias, supra, 46 Cal.4th at 977, 95 Cal.Rptr.3d 588, 209 P.3d 923.) In 2004,
Proposition 64 amended the UCL to require that representative actions comply with class
action requirements. (Arias, supra, at 977, 95 Cal.Rptr.3d 588, 209 P.3d 923.)


13 Wesson contends that UCL precedents involving manageability requirements are not
instructive in determining courts’ authority in PAGA actions. He argues pre-2004
representative UCL claims were equitable in nature, and thus that courts weighed equitable
considerations in deciding if they should proceed, and did so only in addressing the scope of
restitutionary relief. He also claims that unlike PAGA claims, those UCL actions implicated
the due process rights of non-parties, whose interests were to be adjudicated.
In so arguing, Wesson fails to address South Bay Chevrolet, despite the trial court's reliance
on it below and Staples's reliance on it on appeal. There, the trial court and the Court of
Appeal relied on neither uniquely equitable considerations, nor special characteristics of
restitutionary relief, nor the due process rights of non-parties. Rather, the courts cited the
need for efficient trial of the claims (South Bay Chevrolet, supra, 72 Cal.App.4th at 891,
897, 85 Cal.Rptr.2d 301), a matter firmly within the courts’ generally applicable inherent
authority (see Weiss, supra, 9 Cal.5th at 863, 265 Cal.Rptr.3d 644, 468 P.3d 1154; Cohn,
supra, 169 Cal.App.4th at 531, 86 Cal.Rptr.3d 401).


Notably, in both the class action and the representative UCL claim context, barring a claim as
unmanageable does not affect the parties’ substantive rights. Instead, this remedy precludes the
plaintiffs’ particular use of an aggregation procedure, leaving in place any substantive claim by
an absent class member or UCL claimant. (See Duran, supra, 59 Cal.4th at 29, 172 Cal.Rptr.3d
371, 325 P.3d 916 [court considers “whether a class action is a superior device for resolving a
controversy”]; South Bay Chevrolet, supra, 72 Cal.App.4th at 897, 85 Cal.Rptr.2d 301 [evidence
did not allow “representative treatment” of UCL claim].)


2. Trial Courts Have Inherent Authority to Ensure
that PAGA Claims Will Be Manageable at Trial


[17]  [18]  [19] Drawing on these principles of the courts’ inherent authority to manage litigation,
including ensuring the manageability of representative claims, we conclude that courts have
inherent authority to ensure that PAGA claims can be fairly and efficiently tried and, if necessary,
may strike a claim that cannot be rendered manageable. The same concerns attendant to the fair
and efficient trial of representative claims apply in the context of PAGA actions. Under PAGA, an
aggrieved employee may recover civil penalties for Labor Code violations “on behalf of himself or
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herself and other current or former employees ....” (Lab. Code, § 2699, subd. (a).) A PAGA action
may thus cover a vast number of employees, each of whom may have markedly *766  different
experiences relevant to the alleged violations. Under those circumstances, determining whether
the employer committed Labor Code violations with respect to each employee may raise practical
difficulties and may prove to be unmanageable.


[20] Indeed, PAGA claims may well present more significant manageability **860  concerns than
those involved in class actions. By its terms, PAGA includes no general requirement similar to the
requirement in the class action context, that the plaintiff establish a well-defined community of
interest, encompassing a showing that common questions predominate over individual ones. (See
Washington Mutual, supra, 24 Cal.4th at 913, 103 Cal.Rptr.2d 320, 15 P.3d 1071 [discussing class
action requirements]; Williams v. Superior Court (2017) 3 Cal.5th 531, 559, 220 Cal.Rptr.3d 472,
398 P.3d 69 (Williams) [PAGA actions do not require showing of uniform policy because “recovery
on behalf of the state and aggrieved employees may be had for each violation, whether pursuant
to a uniform policy or not”].) Thus, a PAGA claim can cover disparate groups of employees and
involve different kinds of violations raising distinct questions.


Although not addressing the question before us, the California Supreme Court has acknowledged
the potential for manageability difficulties in PAGA actions. In Williams, while rejecting a lower
court's suggestion that discovery in a PAGA action could be made contingent on the plaintiff's
ability to establish a uniform companywide policy, our Supreme Court noted that uniform policies
may play a role in PAGA cases, explaining that “proof of a uniform policy is one way a plaintiff
might seek to render trial of the action manageable.” (Williams, supra, 3 Cal.5th at 559, 220
Cal.Rptr.3d 472, 398 P.3d 69.)


[21]  [22]  [23]  [24]  [25] We do not believe a court is powerless to address the challenges
presented by large and complex PAGA actions and is bound to hold dozens, hundreds, or
thousands of minitrials involving diverse questions, depending on the breadth of the plaintiff's
claims. As explained above, courts have inherent authority to manage litigation with the aim of
protecting the parties’ rights and the courts’ ability to function. (See Weiss, supra, 9 Cal.5th at
863, 265 Cal.Rptr.3d 644, 468 P.3d 1154; Cohn, supra, 169 Cal.App.4th at 531, 86 Cal.Rptr.3d
401.) Equipped with this tool, courts dealing with representative claims pay close attention to
manageability issues and intervene to ensure that the claims can be managed fairly and efficiently
at trial. (See Duran, supra, 59 Cal.4th at 28-29, 172 Cal.Rptr.3d 371, 325 P.3d 916; South Bay
Chevrolet, supra, 72 Cal.App.4th at 869, 85 Cal.Rptr.2d 301.) If they cannot, the courts preclude
these aggregation procedures. (See Duran, at 28-29, 172 Cal.Rptr.3d 371, 325 P.3d 916; South
Bay Chevrolet, at 869, 85 Cal.Rptr.2d 301.) Given that PAGA actions involve comparable or
greater manageability concerns than other representative claims, we hold *767  that trial courts
may similarly exercise their inherent authority to ensure the manageability of PAGA claims and,
if necessary, may preclude the use of this procedural device. 14



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001091524&pubNum=0004040&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_4040_913&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_913

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042160849&pubNum=0007052&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_7052_559&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_559

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042160849&pubNum=0007052&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_7052_559&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_559

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042160849&pubNum=0007052&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042160849&pubNum=0007052&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042160849&pubNum=0007052&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_7052_559&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_559

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2042160849&pubNum=0007052&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_7052_559&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_559

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051474486&pubNum=0007052&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_7052_863&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_863

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2051474486&pubNum=0007052&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_7052_863&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_863

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017487445&pubNum=0004041&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_4041_531&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_531

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017487445&pubNum=0004041&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_4041_531&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_531

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033475669&pubNum=0004040&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_4040_28&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_28

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999133393&pubNum=0004041&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_4041_869&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_869

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999133393&pubNum=0004041&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_4041_869&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_869

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033475669&pubNum=0004040&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_4040_28&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_28

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999133393&pubNum=0004041&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_4041_869&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_869

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999133393&pubNum=0004041&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_4041_869&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_869





Wesson v. Staples the Office Superstore, LLC, 68 Cal.App.5th 746 (2021)
283 Cal.Rptr.3d 846, 21 Cal. Daily Op. Serv. 9274, 2021 Daily Journal D.A.R. 9462


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 26


14 Wesson argues that a PAGA action is “a substantive claim for civil penalties, owned
by the State of California” and thus that a PAGA claim “extinguishe[s] the State of
California's property interests ....” (Italics omitted.) He is mistaken. As our Supreme Court
explained, PAGA is “simply a procedural statute allowing an aggrieved employee to
recover civil penalties ... that otherwise would be sought by state labor law enforcement
agencies.” (Amalgamated Transit Union, supra, 46 Cal.4th at 1003, 95 Cal.Rptr.3d 605, 209
P.3d 937.) Preventing a plaintiff from using this procedure has no effect on the state's property
rights; the state remains entitled to recover civil penalties for any Labor Code violations by
the employer, subject to the applicable statute of limitations.


3. Wesson's Arguments to the Contrary Are Unpersuasive


In support of his position that courts may not require that PAGA claims be manageable at
trial and may not strike an **861  unmanageable claim, Wesson contends: (1) Arias precludes
any manageability requirement in PAGA cases; (2) existing PAGA procedures preclude judicial
creation of additional procedures, including a manageability requirement; (3) a manageability
assessment is inconsistent with PAGA's purposes; and (4) the state would not be subject to a
manageability requirement and thus PAGA plaintiffs, acting as the state's agents, should likewise
be free from this requirement. As discussed below, we find none of these contentions convincing.


First, Wesson argues that requiring manageability in PAGA cases would run afoul of the California
Supreme Court's holding in Arias, supra, 46 Cal.4th at 975, 95 Cal.Rptr.3d 588, 209 P.3d 923 that
class action requirements do not apply to PAGA actions. Not so. In Arias, the trial court granted the
defendants’ motion to strike the plaintiff's PAGA claim on the ground that he had failed to comply
with class action pleading requirements. (Arias, supra, at 976, 95 Cal.Rptr.3d 588, 209 P.3d 923.)
After the Court of Appeal reversed this ruling, the defendant urged our Supreme Court to construe
PAGA “as requiring that all actions under that act be brought as class actions.” (Arias, at 984,
95 Cal.Rptr.3d 588, 209 P.3d 923.) The high court declined, holding that PAGA claims need not
satisfy class action requirements. (Arias, at 975, 95 Cal.Rptr.3d 588, 209 P.3d 923.) In so doing,
the court noted that PAGA actions may be brought as class actions but explained that at issue was
“whether such actions must be brought as class actions.” (Arias, at 992, fn. 5, 95 Cal.Rptr.3d 588,
209 P.3d 923.) Thus, Arias stands for the proposition that PAGA claims need not qualify as class
actions. Arias did not hold that any consideration relevant to class action certification is necessarily
irrelevant in the context of PAGA. And nowhere did the court suggest that trial courts could not
limit or preclude an unmanageable PAGA action, if necessary.


Second, Wesson contends that existing PAGA statutory procedures preclude the judicial imposition
of a manageability requirement. Relying on *768  In re Marriage of Woolsey (2013) 220
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Cal.App.4th 881, 163 Cal.Rptr.3d 551 (Woolsey), he argues that where a statute provides certain
procedures, courts may not add to them. Wesson notes that the sole provision supplying procedural
requirements for PAGA actions, section 2699.3, requires only that a prospective PAGA plaintiff
inform the LWDA and the employer of the alleged violations, pay the agency a filing fee, if
applicable, and await its decision on whether it will investigate the matter. (See § 2699.3.) Yet it
is the narrow scope of section 2699.3's requirements that defeats Wesson's contention.


In Woolsey, the Court of Appeal held that courts could not impose additional procedural
requirements on marriage settlements because the Legislature had already “imposed specific
requirements for settlement agreements and provided an expedient method of enforcing
them.” (Woolsey, supra, 220 Cal.App.4th at 899, 163 Cal.Rptr.3d 551.) According to the court, a
trial court's refusal to enforce an agreement that complied with these requirements would thwart
the Legislature's intent. (Id. at 900, 163 Cal.Rptr.3d 551.) By contrast, section 2699.3 imposes
only procedural preconditions to filing a PAGA suit, intended to afford the LWDA an “opportunity
to decide whether to allocate scarce resources to an investigation ....” (Williams, supra, 3 Cal.5th
at 546, 220 Cal.Rptr.3d 472, 398 P.3d 69.) This provision includes no instruction relevant to the
management of ongoing PAGA litigation and reveals no legislative intent that would preclude a
court's exercise of its authority in this area.


**862  Third, Wesson asserts that assessing PAGA actions for manageability would “ ‘obliterate’
” their purpose. He argues that PAGA's punitive and deterrent objectives “cannot be accomplished
if the State's claims are cast aside whenever an employer complains that its uniform employment
decisions cannot be justified absent a burdensome evidentiary showing.” We are unpersuaded.


Contrary to Wesson's suggestion, ensuring the manageability of claims is not tantamount to
discarding them on an employer's mere objection. His argument wrongly assumes that trial courts
will be quick to deem every PAGA claim hopelessly unmanageable. (See Mays v. Wal-Mart Stores,
Inc. (C.D.Cal., Nov. 1, 2018, Case No. CV 18-02318-AB (KKx)) 2018 WL 6264992, at *––––,
–––– – ––––, 2018 U.S.Dist. LEXIS 223886, at *4, *13-*23 [concluding court had authority to
strike unmanageable PAGA claims, but finding plaintiff's claim was manageable]; Brown v. Am.
Airlines, Inc. (C.D.Cal., Oct. 5, 2015, CV 10-8431-AG (PJWx)) 2015 WL 6735217, at *3-4,
2015 U.S.Dist. LEXIS 150672, at *10-11 [striking PAGA action only in part, after finding that
although some claims were not manageable, claims relating to improper wage statements were
manageable].) As discussed below, trial courts have discretion in assessing claims’ manageability
at trial but should not lightly strike even procedurally challenging claims. And many *769  PAGA
actions will raise no substantial manageability concerns, because of the number of employees
involved, the nature of contested issues, or other factors. (Cf., e.g., Gonzalez v. Millard Mall
Servs. (S.D.Cal., Aug. 21, 2012, Civil No. 09cv2076-AJB (WVG)) 2012 WL 3629056, at *1, 2012
U.S.Dist. LEXIS 118133, at *2 [PAGA claim alleged defendants improperly issued employees
out-of-state paychecks]; Decker v. Allstates Consulting Servs. (E.D.Cal., Dec. 30, 2020, No. 2:18-
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cv-03216-KJM-DB) 2020 WL 7769842 at *1, *3, 2020 U.S.Dist. LEXIS 244823 at *2, *8 [PAGA
claim alleged failure to pay wages in timely manner, and failure to provide accurate itemized
wage statements, as to about 16 employees]; Mireles v. Paragon Sys. (S.D.Cal., Feb. 9, 2016,
Case No. 13-cv-00122-L-BGS) 2016 WL 7634439 at *4, 2016 U.S.Dist. LEXIS 181284 at *11-
*12 [PAGA notice alleged violations of overtime and rest- and meal-period requirements as to
13 hourly employees].) That some claims may not be able to proceed without limitation will not
nullify PAGA's objectives.


Finally, Wesson asserts that state agencies’ right to maintain Labor Code enforcement proceedings
cannot be conditioned on manageability. Based on this premise, he argues that because PAGA
plaintiffs act as agents of the state, they too should be free to maintain claims regardless of
manageability considerations. However, Wesson cites no authority, and we are aware of none,
privileging the state above other civil litigants and exempting it from the courts’ inherent authority
to manage the proceedings and ensure fair and efficient administration of justice. 15  While we
think it unlikely that the state, in exercising its prosecutorial discretion, would choose to bring
an unmanageable action requiring individualized determinations as to hundreds or thousands of
differently situated employees, requiring years of trial court time, we see no reason the court would
not be authorized to intervene should that occur.


15 Wesson discusses state agencies’ plenary power to investigate Labor Code violations and
asserts that they are not subject to manageability criteria when “assesses[ing] whether an
employer violated the Labor Code ....” These matters are irrelevant to the courts’ authority
to ensure the manageability of a trial.


**863  As we conclude that courts possess the power to ensure the manageability of PAGA claims
at trial, including the power to strike claims, if necessary, we turn to consider the trial court's
decision to strike Wesson's claim.


4. The Trial Court Did Not Abuse its Discretion in Striking Wesson's Claims as Unmanageable


a. Governing Principles


[26]  [27] A court's exercise of its inherent power to control the proceedings before it, its
assessment of manageability issues, and its ruling on a motion to *770  strike are all reviewed for
abuse of discretion. (San Francisco Unified School Dist. ex rel. Contreras v. First Student, Inc.
(2013) 213 Cal.App.4th 1212, 1227, 153 Cal.Rptr.3d 583 [exercise of inherent power]; Duran,
supra, 59 Cal.4th at 25, 172 Cal.Rptr.3d 371, 325 P.3d 916 [manageability issues]; Brandwein
v. Butler (2013) 218 Cal.App.4th 1485, 1497, 161 Cal.Rptr.3d 728 [motion to strike].) A ruling
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constitutes an abuse of discretion when it is “ ‘so irrational or arbitrary that no reasonable person
could agree with it.’ ” (Sargon Enterprises, Inc. v. University of Southern California (2012) 55
Cal.4th 747, 773, 149 Cal.Rptr.3d 614, 288 P.3d 1237.)


[28]  [29]  [30] As in other contexts, manageability in the context of PAGA requires that
individual issues can be tried fairly and efficiently. (Cf. Duran, supra, 59 Cal.4th at 28-29,
172 Cal.Rptr.3d 371, 325 P.3d 916; South Bay Chevrolet, supra, 72 Cal.App.4th at 891, 897,
85 Cal.Rptr.2d 301.) This assessment will depend on the circumstances of the case, and we do
not believe any rigid rule can govern the court's assessment. In general, however, a need for
individualized proof pertaining to a very large number of employees will raise manageability
concerns. (See, e.g., Lopez v. Liberty Mut. Ins. Co. (C.D.Cal., Feb. 11, 2020, Case No. 2:14-
cv-05576-AB-JCx) 2020 WL 1189841, at *5, 2020 U.S.Dist. LEXIS 45634, at *15 [striking PAGA
claim as unmanageable because it “would require a multitude of individualized assessments”];
Amiri v. Cox Communs. Cal., LLC (C.D.Cal. 2017) 272 F.Supp.3d 1187, 1193 [PAGA claim may
be unmanageable if it would require “numerous individualized determinations”].)


[31]  [32] In considering manageability issues, courts should account for a defendant's affirmative
defenses. (Cf. Duran, supra, 59 Cal.4th at 28-29, 172 Cal.Rptr.3d 371, 325 P.3d 916 [“In certifying
a class action, the court must also conclude that litigation of individual issues, including those
arising from affirmative defenses, can be managed fairly and efficiently”].) While trial courts
“enjoy great latitude in structuring trials,” a trial management plan must allow the defendant
a fair opportunity to present a defense. (Id. at 33, 172 Cal.Rptr.3d 371, 325 P.3d 916; accord,
Philip Morris USA v. Williams (2007) 549 U.S. 346, 353, 127 S.Ct. 1057, 166 L.Ed.2d 940
[“the Due Process Clause prohibits a State from punishing an individual without first providing
that individual with ‘an opportunity to present every available defense’ ”].) In Duran, a putative
class action alleged that the defendant had improperly classified employees as exempt outside
salespersons, denying them overtime pay in violation of the Labor Code. (Duran, supra, at 12, 172
Cal.Rptr.3d 371, 325 P.3d 916.) The trial court certified a class of 260 plaintiffs and adopted a plan
to determine the extent of the defendant's liability by extrapolating from a sample of 20 employees,
without a valid statistical model. (Id. at 16, 33, 172 Cal.Rptr.3d 371, 325 P.3d 916.) The court
then prevented the defendant from presenting evidence about any other class member, and found,
based on testimony from the sample group, that the **864  entire class had been misclassified
as exempt. (Id. at 16, 35, 172 Cal.Rptr.3d 371, 325 P.3d 916.) The California Supreme Court
found this procedure impermissible: by improperly extrapolating liability findings from a small,
unrepresentative sample group *771  and refusing to admit evidence relating to employees outside
that group, the trial court “significantly impaired” the defendant's ability to present a defense. (Id.
at 33, 172 Cal.Rptr.3d 371, 325 P.3d 916.) The Duran court concluded, “the trial court could not
abridge [the defendant]’s presentation of an exemption defense simply because that defense was
cumbersome to litigate in a class action.” (Id. at 35, 172 Cal.Rptr.3d 371, 325 P.3d 916.)
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[33]  [34] That is not to say that a defendant's trial plan for how to try an affirmative defense
is inviolable. Where methods of common proof afford the defendant a fair opportunity to litigate
every available defense, courts may limit the presentation of individualized evidence that would be
cumulative or have little probative value. (See Duran, supra, 59 Cal.4th at 33, 172 Cal.Rptr.3d 371,
325 P.3d 916; Evid. Code, § 352 [court may exclude evidence “if its probative value is substantially
outweighed by the probability that its admission will ... necessitate undue consumption of time”].)
What must be preserved is the defendant's ability to present the defense in a fair manner. (See
Duran, supra, at 33, 172 Cal.Rptr.3d 371, 325 P.3d 916.)


[35]  [36] A trial court's finding that a claim is unmanageable as presented will not always result
in striking the claim. In the class certification context, our Supreme Court approvingly quoted a
federal court's explanation: “ ‘[i]f faced with what appear to be unusually difficult manageability
problems at the certification stage, district courts have discretion to insist on details of the plaintiff's
plan for ... managing the action.’ [Citation.] ... [J]udges who encounter such challenges should
attempt to leverage their ‘experience with and flexibility in engineering solutions to difficult
problems of case management,’ and ‘refusing to certify on manageability grounds alone should
be the last resort.’ ” (Noel v. Thrifty Payless, Inc. (2019) 7 Cal.5th 955, 978, 250 Cal.Rptr.3d 234,
445 P.3d 626.) Thus, if possible, the court should work with the parties to render a PAGA claim
manageable by adopting a feasible trial plan or limiting the claim's scope. (Cf. Canon, supra, 68
Cal.App.4th at 5, 79 Cal.Rptr.2d 897 [in class action context, “the trial court has an obligation
to consider the use of subclasses and other innovative procedural tools proposed by a party to
certify a manageable class”]; Petersen v. Bank of America Corp. (2014) 232 Cal.App.4th 238,
254, 181 Cal.Rptr.3d 330 [to render mass action manageable on remand, “the trial court will
have the power to require plaintiffs’ counsel to whip the third amended complaint's desultory and
scattered allegations against [defendant] into a tightly structured set of manageable subclaims and
subclasses”].) As explained below, the trial court's conclusion that the claim was unmanageable
resulted not from the court's reluctance to work with the parties, but from Wesson's insistence that
manageability of the action was irrelevant.


*772  b. Analysis


The trial court did not abuse its discretion in striking Wesson's PAGA claim. Without offering
developed arguments on the subject, each party implies that the other had the burden to prove
that Wesson's PAGA claim was or was not manageable. We need not decide the issue, as the
evidence before the trial court supported its ruling, even if Staples had the burden of proving
unmanageability.


[37] Wesson's claim asserted Labor Code violations as to 346 Staples GMs, **865  premised
on Staples's alleged misclassification of those employees as exempt executives. By their nature,
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claims involving employee misclassification are highly fact-dependent, as the inquiry focuses on
the work actually performed by the employee, as well as the employer's realistic expectations and
the realistic requirements of the job. (See, e.g., Cal. Code Regs., tit. 8, § 11070, subds. 1(A)(1)(e),
1(A)(2)(f).) Thus, trials involving misclassification claims often involve significant amounts of
factual minutiae and therefore tend to be lengthy even when they involve only a few employees.
(See, e.g., Heyen v. Safeway Inc. (2013) 216 Cal.App.4th 795, 799, 157 Cal.Rptr.3d 280 [ten-day
trial on single plaintiff's misclassification claim]; Batze v. Safeway, Inc., supra, 10 Cal.App.5th at
475 [in bench trial on three employees’ misclassification claims, “the court waded through weeks
of testimony from dozens of witnesses and a massive quantity of documentary evidence”].)


In the class action context, our Supreme Court acknowledged that misclassification cases “can pose
difficult manageability challenges.” (Duran, supra, 59 Cal.4th at 30, 172 Cal.Rptr.3d 371, 325 P.3d
916.) It explained: “Although common proof may be possible if there are uniform job requirements
or policies, an employer's liability for misclassification under most Labor Code exemptions will
depend on employees’ individual circumstances. Liability to one employee is in no way excused
or established by the employer's classification of other employees.” 16  (Duran, supra, at 36-37,
172 Cal.Rptr.3d 371, 325 P.3d 916.)


16 The court recognized, however, that in some cases, misclassification could be decided on
a classwide basis: “A class action trial may determine that an employer is liable to an
entire class for misclassification if it is shown that the employer had a consistently applied
policy or uniform job requirements and expectations contrary to a Labor Code exemption,
or if it knowingly encouraged a uniform de facto practice inconsistent with the exemption.
[Citation.] In such a case, the evidence for uniformity among class members would be
strong, and common proof would be sufficient to call for the employer to defend its claimed
exemption.” (Duran, supra, 59 Cal.4th at 37-38, 172 Cal.Rptr.3d 371, 325 P.3d 916.)


[38] The record in this case raised significant manageability concerns. Staples adduced evidence
that the GM position was not standardized, and that there *773  was great variation in how Staples
GMs performed their jobs and the extent to which they performed non-exempt tasks. The evidence
showed that Staples stores varied widely in size, sales volume, staffing levels, labor budgets, and
other variables that affected GMs’ work experience. Staples's evidence also showed that how GMs
spent their time depended on their experience, aptitude, and managerial approaches, among other
factors. The trial court credited this evidence, and Wesson does not contest it on appeal. Based on
this evidence, Staples argued that Wesson's claims would require individualized assessments of
each GM's classification and would lead to “an unmanageable mess” that “would waste the time
and resources of the Court and the parties ....”


Wesson agreed that Staples's affirmative defense would require individualized assessments of the
346 GMs, stating in his briefing to the court that “Staples [would] need to proffer ‘a GM-by-



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=8CAADCS11070&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=8CAADCS11070&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030594655&pubNum=0004041&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_4041_799&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_799

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041378286&pubNum=0007053&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_7053_475&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_475

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2041378286&pubNum=0007053&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_7053_475&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7053_475

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033475669&pubNum=0004040&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_4040_30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_30

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033475669&pubNum=0004040&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_4040_30&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_30

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033475669&pubNum=0004645&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033475669&pubNum=0004645&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033475669&pubNum=0004040&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RP&fi=co_pp_sp_4040_37&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_37





Wesson v. Staples the Office Superstore, LLC, 68 Cal.App.5th 746 (2021)
283 Cal.Rptr.3d 846, 21 Cal. Daily Op. Serv. 9274, 2021 Daily Journal D.A.R. 9462


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 32


GM, week-by-week analysis’ throughout the entire relevant time period that all of the GMs were
properly classified as exempt executives.” And he did not suggest there was a manageable way to
litigate Staples's exemption defense. Instead, Wesson argued that the manageability inquiry need
not consider a defendant's affirmative defenses, asserting **866  that “a manager misclassification
PAGA claim is ‘manageable’ so long as [the] [p]laintiff's prima facie case, concerning each
aggrieved employee at issue, is provable by resort to common evidence.” Thus, in addressing
the litigation of Staples's exemption defense in the trial plan he proposed to the court, Wesson
insisted that it would be improper for him to “dictate how Staples should go about proving its
exemption defense,” and simply pledged that he would not attempt to prevent Staples from proving
its affirmative defense as it saw fit. At the hearing on the issue, the parties estimated they would
need six trial days per GM to litigate GMs’ classification individually, or roughly eight years.


The evidence and argument before the trial court revealed no apparent way to litigate Staples's
affirmative defense in a fair and expeditious manner, as the defense turned in large part on GMs’
actual work experience, yet there was extensive variability in the group of Staples's GMs. (Cf.
Duran, supra, 59 Cal.4th at 33, 172 Cal.Rptr.3d 371, 325 P.3d 916 [“If the variability [in a class]
is too great, individual issues are more likely to swamp common ones and render the class action
unmanageable”].) The parties agreed that individualized litigation of the issue as to each of 346
GM would require a trial spanning several years with many hundreds of witnesses. The trial court
reasonably concluded that such a trial would “not meet any definition of manageability.”


[39] To be sure, Staples would have been able to offer common proof relating to its realistic
expectations as to how GMs should spend their time and the realistic requirements of the job.
In the unpublished portion of this *774  opinion, we concluded its common evidence on those
issues precluded summary adjudication. But the fact that certain evidence is minimally sufficient
for purposes of summary adjudication does not mean that a factfinder would find it credible and
persuasive at trial. Thus, Staples could not be expected to limit its defense to common evidence on
its realistic expectations and the realistic requirements of the job, while ignoring the issue of how
individual GMs actually spent their time -- the “first and foremost” consideration under the IWC
wage order. (Cal. Code Regs., tit. 8, § 11070, subd. 1(A)(1)(e).) (See Duran, supra, 59 Cal.4th at
33, 172 Cal.Rptr.3d 371, 325 P.3d 916.)


[40] Wesson's argument below that a court should ignore affirmative defenses in assessing
manageability makes little sense. That a plaintiff may prove his or her prima facie case relatively
quickly and efficiently is of little comfort if any fair presentation of a cognizable defense would
seize the court's resources for years to come. (Cf. Weiss, supra, 9 Cal.5th at 863, 265 Cal.Rptr.3d
644, 468 P.3d 1154; Cohn, supra, 169 Cal.App.4th 523, 531, 86 Cal.Rptr.3d 401.)


For the first time on appeal, Wesson contends that Staples had no due process right to call every
GM as a witness at trial, and thus that the trial court could have rendered a trial on his claim
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manageable simply by limiting Staples's ability to litigate its defense individually as to each GM.
In support, Wesson points to certain language by our Supreme Court in Duran. The language he
references does not support his contention.


In holding that the trial court impermissibly constrained the defendant's ability to present a defense,
the Duran court explained, “While class action defendants may not have an unfettered right to
present individualized evidence in support of a defense, ... a class action trial management plan
may not foreclose the litigation of relevant affirmative defenses, even when these defenses turn
on individual **867  questions.” (Duran, supra, 59 Cal.4th at 34, 172 Cal.Rptr.3d 371, 325 P.3d
916.) The court further stated: “No case, to our knowledge, holds that a defendant has a due process
right to litigate an affirmative defense as to each individual class member. However, if liability is
to be established on a classwide basis, defendants must have an opportunity to present proof of
their affirmative defenses within whatever method the court and the parties fashion to try these
issues.” (Id. at 38, 172 Cal.Rptr.3d 371, 325 P.3d 916.)


[41] This language, cited by Wesson, indicates that a defendant is not categorically entitled, in
every case, to litigate an affirmative defense individually as to each class member. (See Duran,
supra, 59 Cal.4th at 34, 38, 172 Cal.Rptr.3d 371, 325 P.3d 916.) Yet in the same breath, the court
stressed that defendants must have a fair opportunity to litigate their affirmative defenses in some
way, even if that entails individualized evidence. (Ibid.) A trial court thus may not “significantly
impair[ ]” the defendant's ability to present a defense. (Id. at 33, 172 Cal.Rptr.3d 371, 325 P.3d 916.)
As discussed, the *775  evidence before the trial court supported its determination that Staples's
affirmative defense could not be fairly litigated through common proof, and no evidence before
the court suggested it could.


In his reply brief, Wesson summarily asserts for the first time that Staples could have sought to
manage individual issues through “ ‘pattern and practice evidence, statistical evidence, sampling
evidence, expert testimony, and other indicators of ... centralized practices ....’ ” He made no
such claim below, relying instead on the assertion that the manageability of Staples's defense was
irrelevant. Moreover, nothing in the record suggested that these were feasible means of proving
how individual GMs spent their time, and Wesson's argument on appeal is woefully insufficient
to establish that the trial court abused its discretion in concluding to the contrary.


We do not hold that a PAGA misclassification case can never be managed through common-proof
methods. However, Wesson's lack of cooperation with the trial court's inquiry in this regard stymied
the court's efforts to devise a plan that would allow the action to proceed, in whole or in part. On
the record before us, the trial court's determination that Wesson's PAGA claim was unmanageable
was eminently reasonable. 17  Accordingly, we find no abuse of discretion in the court's decision
to strike Wesson's PAGA claim. 18
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17 As Wesson does not argue that the trial court should have rendered his claim manageable by
limiting its scope, we do not consider the issue.


18 We reject Wesson's contention that the trial court erroneously believed he would have had the
burden of disproving Staples's affirmative defense of exemption at trial. The court's thorough
and thoughtful decision reflects a clear understanding of the parties’ respective burdens.


DISPOSITION


The trial court's orders are affirmed. Staples is awarded its costs on appeal.


We concur:


COLLINS, J.


CURREY, J.


All Citations


68 Cal.App.5th 746, 283 Cal.Rptr.3d 846, 21 Cal. Daily Op. Serv. 9274, 2021 Daily Journal D.A.R.
9462


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0120862201&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0487316101&originatingDoc=Ief82a02011b911ec8aabc101dd28eb2c&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)



		Return to brief (Ctrl+W)

		Wesson v. Staples the Office Superstore, LLC, (2021) 68 Cal.App.5th 746






Williams v. Superior Court, 3 Cal.5th 531 (2017)
398 P.3d 69, 220 Cal.Rptr.3d 472, 167 Lab.Cas. P 61,802...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


3 Cal.5th 531
Supreme Court of California.


Michael WILLIAMS, Petitioner,
v.


The SUPERIOR COURT of Los Angeles County, Respondent;
Marshalls of CA, LLC, Real Party in Interest.


S227228
|


Filed 7/13/2017


Synopsis
Background: Store employee brought putative class action against employer under Private
Attorneys General Act (PAGA) for failure to provide employees with meal and rest breaks
or premium pay in lieu thereof, to provide accurate wage statements, to reimburse employees
for necessary business-related expenses, and to pay all earned wages during employment.
The Superior Court, Los Angeles County, No. BC503806, William F. Highberger, J., granted
employee's petition to compel discovery in part and denied it in part. Employee petitioned for
writ of mandate, and the Court of Appeal denied the petition. The Supreme Court granted review,
superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Werdegar, J., held that:


[1] identity of employer's other employees in California was relevant and discoverable;


[2] employee was not required to show that he had been subject to Labor Code violations in order
to obtain contact information;


[3] privacy concerns of other store employees did not warrant complete bar to discovery; and


[4] party seeking discovery of private information need not always establish a compelling interest
or compelling need; disapproving Digital Music News LLC v. Superior Court, 226 Cal.App.4th
216, 171 Cal.Rptr.3d 799, Life Technologies Corp. v. Superior Court, 197 Cal.App.4th 640, 130
Cal.Rptr.3d 80, Binder v. Superior Court, 196 Cal.App.3d 893, 242 Cal.Rptr. 231, Kahn v. Superior
Court, 188 Cal.App.3d 752, 233 Cal.Rptr. 662, Moskowitz v. Superior Court, 137 Cal.App.3d 313,
187 Cal.Rptr. 4, Board of Trustees v. Superior Court, 119 Cal.App.3d 516, 174 Cal.Rptr. 160, and
Board of Medical Quality Assurance v. Gherardini, 93 Cal.App.3d 669, 156 Cal.Rptr. 55.
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Reversed and remanded.


Procedural Posture(s): On Appeal; Petition for Discretionary Review; Motion to Compel
Discovery.


West Headnotes (39)


[1] Appeal and Error Discovery
Supreme Court reviews the trial court's grant or denial of a motion to compel discovery
for an abuse of discretion.


11 Cases that cite this headnote


[2] Pretrial Procedure Discretion of court
Trial courts are vested with wide discretion to allow or prohibit discovery.


6 Cases that cite this headnote


[3] Courts Discretion of court in general
The scope of discretion always resides in the particular law being applied, i.e., in the legal
principles governing the subject of the action.


13 Cases that cite this headnote


[4] Courts Abuse of discretion in general
Action that transgresses the confines of the applicable principles of law is outside the scope
of discretion and is called an “abuse of discretion.”


9 Cases that cite this headnote


[5] Courts Abuse of discretion in general
An order that implicitly or explicitly rests on an erroneous reading of the law necessarily
is an “abuse of discretion.”


9 Cases that cite this headnote
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[6] Appeal and Error Discovery
Pretrial Procedure Discovering truth, narrowing issues, and eliminating surprise
Pretrial Procedure Liberality in allowance of remedy
Trial courts issuing discovery orders and appellate courts reviewing those orders should
do so with the prodiscovery policies of the statutory scheme firmly in mind; a trial court
must be mindful of the Legislature's preference for discovery over trial by surprise, must
construe the facts before it liberally in favor of discovery, may not use its discretion to
extend the limits on discovery beyond those authorized by the Legislature, and should
prefer partial to outright denials of discovery.


4 Cases that cite this headnote


[7] Appeal and Error Discovery
A reviewing court may not use the abuse of discretion standard to shield discovery orders
that fall short of the pro-discovery policy of the statutory discovery scheme; any record
which indicates a failure to give adequate consideration to such concepts is subject to the
attack of abuse of discretion, regardless of the fact that the order shows no such abuse
on its face.


4 Cases that cite this headnote


[8] Pretrial Procedure Scope of Discovery
In the absence of contrary court order, a civil litigant's right to discovery is broad. Cal.
Civ. Proc. Code § 2017.010.


1 Cases that cite this headnote


[9] Pretrial Procedure Construction of discovery provisions
Statutes governing discovery must be construed liberally in favor of disclosure unless the
request is clearly improper by virtue of well-established causes for denial. Cal. Civ. Proc.
Code § 2017.010.


1 Cases that cite this headnote


[10] Pretrial Procedure Construction of discovery provisions
Discovery disclosure is a matter of right unless statutory or public policy considerations
clearly prohibit it. Cal. Civ. Proc. Code § 2017.010.
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1 Cases that cite this headnote


[11] Pretrial Procedure Showing in support;  burden of proof
To show an interrogatory seeks relevant, discoverable information is not the burden of
the party propounding interrogatories; as a litigant, it is entitled to demand answers to its
interrogatories, as a matter of right, and without a prior showing, unless the party on whom
those interrogatories are served objects and shows cause why the questions are not within
the purview of the code section. Cal. Civ. Proc. Code § 2030.010.


[12] Pretrial Procedure Showing in support;  burden of proof
While the party propounding interrogatories may have the burden of filing a motion
to compel if it finds the answers it receives unsatisfactory, the burden of justifying
any objection and failure to respond remains at all times with the party resisting an
interrogatory. Cal. Civ. Proc. Code § 2030.010.


[13] Pretrial Procedure Relevancy and materiality
Under the Legislature's very liberal and flexible standard of relevancy, any doubts as to
relevance should generally be resolved in favor of permitting discovery. Cal. Civ. Proc.
Code § 2017.010.


[14] Pretrial Procedure Relevancy and materiality
Identity of store employer's other employees in California was relevant and discoverable
by interrogatory in employee's action under the Private Attorneys General Act (PAGA)
alleging various Labor Code violations; information was a first step to identifying other
aggrieved employees and obtaining admissible evidence of the violations and policies
alleged in the complaint, PAGA did not contain any heightened proof standard prior to
discovery, and policy considerations supported extending PAGA discovery as broadly as
class action discovery. Cal. Civ. Proc. Code § 2017.010; Cal. Lab. Code § 2698 et seq.


13 Cases that cite this headnote


[15] Pretrial Procedure Discovering truth, narrowing issues, and eliminating surprise
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The discovery statutes were intended to curtail surprises, enable each side to learn as much
as possible about the strengths and weaknesses of its case, and thereby facilitate realistic
settlements and efficient trials. Cal. Civ. Proc. Code § 2017.010.


1 Cases that cite this headnote


[16] Labor and Employment Conditions precedent
Purpose of Private Attorneys General Act (PAGA) requirement that an aggrieved
employee provide notice to the employer and the responsible state agency is to afford the
agency the opportunity to decide whether to allocate scarce resources to an investigation,
and to allow employer to submit a response to the agency, again promoting an informed
agency decision as to whether to allocate resources toward an investigation. Cal. Lab.
Code § 2699.3(a)(1)(A),(c)(1)(A).


32 Cases that cite this headnote


[17] Labor and Employment Purpose
Private Attorneys General Act (PAGA) was intended to advance the state's public policy
of affording employees workplaces free of Labor Code violations, notwithstanding the
inability of state agencies to monitor every employer or industry. Cal. Lab. Code § 2698
et seq.


11 Cases that cite this headnote


[18] Pretrial Procedure Showing in support;  burden of proof
Employee was not required to show that he had been subject to Labor Code violations,
or that others had been, in order to obtain, through interrogatory, contact information
for thousands of store employer's other California employees in action under the Private
Attorneys General Act (PAGA), despite employer's claim that, absent such a showing,
the interrogatory was unduly burdensome; employer did not present any evidence of the
burden responding would entail, nor did it file a motion seeking to set a sequence for
discovery. Cal. Civ. Proc. Code §§ 2017.020(a), 2019.020, 2030.010; Cal. Lab. Code §
2698 et seq.


[19] Pretrial Procedure Showing in support;  burden of proof
As with other objections in response to interrogatories, the party opposing discovery has an
obligation to supply the basis for a determination that the burden, expense, or intrusiveness
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of that discovery clearly outweighs the likelihood that the information sought will lead to
the discovery of admissible evidence. Cal. Civ. Proc. Code § 2017.020(a).


1 Cases that cite this headnote


[20] Pretrial Procedure Showing in support;  burden of proof
A discovery objection that interrogatory is burdensome must be sustained by evidence
showing the quantum of work required. Cal. Civ. Proc. Code § 2017.020(a).


1 Cases that cite this headnote


[21] Pretrial Procedure Objections and protective orders
Limits on burdensome, expensive, or intrusive discovery need not be all or nothing; where
the objection is one of undue burden, trial courts should consider alternatives such as
partial disclosure or a shifting of costs before settling on a complete denial of discovery.
Cal. Civ. Proc. Code § 2017.020(a).


[22] Pretrial Procedure Showing in support;  burden of proof
As a general matter, the statutory discovery scheme imposes no obligation on a party
propounding interrogatories to establish good cause or prove up the merits of any
underlying claims. Cal. Civ. Proc. Code §§ 2017.010, 2030.010 et seq.


[23] Parties Factors, grounds, objections, and considerations in general
Pretrial Procedure Discovery methods and procedure
That the eventual proper scope of a putative representative action is as yet uncertain is
no obstacle to discovery; a party may proceed with interrogatories and other discovery
methods precisely in order to ascertain that scope. Cal. Civ. Proc. Code §§ 2017.010,
2030.010.


[24] Pretrial Procedure Discovery methods and procedure
A party allegedly subject to an illegal employment policy need not already have direct,
personal knowledge of how prevalent that policy is to seek contact information for other
employees that may allow the plaintiff to determine the proper extent of any representative
action; instead, the contact information is reasonably understood as a legitimate starting



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS2017.020&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib51e5a80680511e7bb97edaf3db64019&headnoteId=204216084902120210927175049&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/307A/View.html?docGuid=Ib51e5a80680511e7bb97edaf3db64019&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/307Ak253/View.html?docGuid=Ib51e5a80680511e7bb97edaf3db64019&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS2017.020&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ib51e5a80680511e7bb97edaf3db64019&headnoteId=204216084902220210927175049&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/307A/View.html?docGuid=Ib51e5a80680511e7bb97edaf3db64019&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/307Ak41/View.html?docGuid=Ib51e5a80680511e7bb97edaf3db64019&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS2017.020&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Browse/Home/KeyNumber/307A/View.html?docGuid=Ib51e5a80680511e7bb97edaf3db64019&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/307Ak253/View.html?docGuid=Ib51e5a80680511e7bb97edaf3db64019&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS2017.010&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS2030.010&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/287/View.html?docGuid=Ib51e5a80680511e7bb97edaf3db64019&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/287k35.5/View.html?docGuid=Ib51e5a80680511e7bb97edaf3db64019&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/307A/View.html?docGuid=Ib51e5a80680511e7bb97edaf3db64019&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/307Ak24/View.html?docGuid=Ib51e5a80680511e7bb97edaf3db64019&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS2017.010&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS2030.010&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/307A/View.html?docGuid=Ib51e5a80680511e7bb97edaf3db64019&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Browse/Home/KeyNumber/307Ak24/View.html?docGuid=Ib51e5a80680511e7bb97edaf3db64019&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Williams v. Superior Court, 3 Cal.5th 531 (2017)
398 P.3d 69, 220 Cal.Rptr.3d 472, 167 Lab.Cas. P 61,802...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


point for further investigations through which a plaintiff may educate himself or herself
concerning the parties’ claims and defenses. Cal. Civ. Proc. Code §§ 2017.010, 2030.010.


1 Cases that cite this headnote


[25] Privileged Communications and Confidentiality Employment relationships; 
 personnel records
Privacy concerns of other store employees in California did not warrant complete
bar to discovery of employees' contact information in employee's representative action
against employer under the Private Attorneys General Act (PAGA) alleging Labor Code
violations; while employees had a bona fide interest in the confidentiality of their contact
information, they would not expect that information to be withheld from a plaintiff seeking
to prove labor law violations committed against them, disclosure was not a serious invasion
of privacy, especially in light of Belaire-West notices, 149 Cal.App.4th 554, to employees
affording them an opportunity to opt out of having their information shared, and collective
actions were favored so that individual employees need not run the risk of individual suits.
Cal. Const. art. 1, § 1; Cal. Civ. Proc. Code § 2030.010; Cal. Lab. Code § 2698 et seq.


23 Cases that cite this headnote


[26] Constitutional Law Right to Privacy
Protection of informational privacy is the constitutional privacy provision's central
concern. Cal. Const. art. 1, § 1.


9 Cases that cite this headnote


[27] Constitutional Law Right to Privacy
Constitutional Law Reasonable, justifiable, or legitimate expectation
The party asserting a constitutional privacy right must establish a legally protected privacy
interest, an objectively reasonable expectation of privacy in the given circumstances, and
a threatened intrusion that is serious; the party seeking information may raise in response
whatever legitimate and important countervailing interests disclosure serves, while the
party seeking protection may identify feasible alternatives that serve the same interests or
protective measures that would diminish the loss of privacy, and a court must then balance
these competing considerations. Cal. Const. art. 1, § 1.


34 Cases that cite this headnote
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[28] Appeal and Error Verdict, Findings, Sufficiency of Evidence, and Judgment
The rule that a judgment may be affirmed on any basis fairly supported by the record
applies to orders denying further responses to interrogatories.


[29] Constitutional Law Questions of law or fact
Whether a legally recognized privacy interest exists is always an issue of law in connection
with a constitutional privacy claim. Cal. Const. art. 1, § 1.


2 Cases that cite this headnote


[30] Constitutional Law Questions of law or fact
When considering a constitutional privacy claim, the existence of a reasonable expectation
of privacy in the circumstances and the seriousness of any invasion of privacy may be
resolved by a court as a matter of law when there are no disputed material facts. Cal. Const.
art. 1, § 1.


13 Cases that cite this headnote


[31] Privileged Communications and Confidentiality Employment relationships; 
 personnel records
Employees absent from a proposed representative Labor Code action have a bona fide
interest in the confidentiality of their contact information. Cal. Const. art. 1, § 1.


2 Cases that cite this headnote


[32] Constitutional Law Disclosure of personal matters
While less sensitive than one's medical history or financial data, home contact information
is generally considered private under the state constitution's privacy provision. Cal. Const.
art. 1, § 1.


8 Cases that cite this headnote


[33] Constitutional Law Discovery
When a discovery request seeks information implicating the constitutional right of privacy,
to order discovery simply upon a showing that the test for relevance has been met is an
abuse of discretion. Cal. Const. art. 1, § 1; Cal. Civ. Proc. Code § 2017.010.
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2 Cases that cite this headnote


[34] Constitutional Law Discovery
A party seeking discovery of private information need not always establish a compelling
interest or compelling need without regard to other considerations as stated in Hill v.
National Collegiate Athletic Assn., 7 Cal.4th 1, 35, including the strength of the privacy
interest itself, the seriousness of the invasion, and the availability of alternatives and
protective measures; disapproving Digital Music News LLC v. Superior Court, 226
Cal.App.4th 216, 171 Cal.Rptr.3d 799, Life Technologies Corp. v. Superior Court, 197
Cal.App.4th 640, 130 Cal.Rptr.3d 80, Binder v. Superior Court, 196 Cal.App.3d 893, 242
Cal.Rptr. 231, Kahn v. Superior Court, 188 Cal.App.3d 752, 233 Cal.Rptr. 662, Moskowitz
v. Superior Court, 137 Cal.App.3d 313, 187 Cal.Rptr. 4, Board of Trustees v. Superior
Court, 119 Cal.App.3d 516, 174 Cal.Rptr. 160, and Board of Medical Quality Assurance
v. Gherardini, 93 Cal.App.3d 669, 156 Cal.Rptr. 55. Cal. Const. art. 1, § 1.


3 Cases that cite this headnote


[35] Judgment Existence of defense
Labor and Employment Pleading
Pretrial Procedure Parties, Defects as to
The way to raise lack of standing in an action under the Private Attorneys General Act
(PAGA) is to plead it as an affirmative defense, and thereafter to bring a motion for
summary adjudication or summary judgment, not to resist discovery until a plaintiff proves
he or she has standing. Cal. Lab. Code § 2699.


[36] Labor and Employment Actions
Parties Community of interest;  commonality
Pretrial Procedure Inconvenience or other detriment
A uniform policy may be a convenient or desirable way to show commonality of interest
in a case where class certification is sought, but it is not a condition for discovery, or even
success, in a Private Attorneys General Act (PAGA) action, where recovery on behalf of
the state and aggrieved employees may be had for each violation, whether pursuant to a
uniform policy or not. Cal. Lab. Code § 2699(g)(1).
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[37] Pretrial Procedure Discretion of court
The trial courts in exercising their discretion to allow or deny discovery should keep in
mind that the Legislature has suggested that, where possible, the courts should impose
partial limitations rather than outright denial of discovery.


[38] Parties Notice and Communications
Parties Options;  withdrawal
Pretrial Procedure Objections and protective orders
Trial courts considering privacy concerns of employees who are potential plaintiffs in
a representative action against an employer may supplement Belaire-West notices, 149
Cal.App.4th 554, of a lawsuit and the opportunity to opt out from disclosure with a
protective order prohibiting disclosure of any received contact information outside the
confines of a specific lawsuit. Cal. Const. art. 1, § 1.


5 Cases that cite this headnote


[39] Appeal and Error Questions not raised or passed upon in intermediate court
Appeal and Error Cross-appeal
Store employer waived contention that Private Attorneys General Act was unconstitutional
on separation of powers grounds, where employer did not raise the constitutionality of the
statute on which employee sued in the Court of Appeal or in its answer to the petition for
review. Cal. Lab. Code § 2698 et seq.


See 2 Witkin, Cal. Evidence (5th ed. 2012) Discovery, § 12 et seq.


**73  ***477  Ct.App. 2/1 B259967, Los Angeles County Super. Ct. No. BC503806


Attorneys and Law Firms


Capstone Law, Glenn A. Danas, Ryan Wu, Robert Drexler, Stan Karas and Liana Carter, Los
Angeles, for Petitioner.


Cohelan Khoury & Singer and Michael D. Singer, San Diego, for California Employment Lawyers
Association as Amicus Curiae on behalf of Petitioner.
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Opinion


**74  Werdegar, J.


*537  This is a representative action seeking civil penalties on behalf of the State of California
and aggrieved employees statewide for *538  alleged wage and hour violations. (See Lab. Code,
§ 2698 et seq., the Labor Code Private Attorneys General Act of 2004, hereafter PAGA.) In the



http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0129637501&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0294900401&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0450545001&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0496946699&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0136899201&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0319395101&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0475076601&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0329265201&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0459138301&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0475406501&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0108112101&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0375032201&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0229967001&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0103799001&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0409680501&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0285809801&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0329557201&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0428546801&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0319466501&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0472052401&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0472052401&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0167229601&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0243654401&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0260180301&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0116570701&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0322992101&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0326244801&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0454715301&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0489010599&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0183247701&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0483940501&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0252859201&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2698&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2698&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Williams v. Superior Court, 3 Cal.5th 531 (2017)
398 P.3d 69, 220 Cal.Rptr.3d 472, 167 Lab.Cas. P 61,802...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


course of discovery, plaintiff Michael Williams sought contact information for fellow California
employees. When the defendant employer, Marshalls of CA, LLC, resisted, Williams filed a
motion to compel. The trial court granted the motion as to the store where Williams worked,
but denied it as to every other California store, conditioning any renewed motion for discovery
on Williams sitting for a deposition and showing some merit to the underlying action. Williams
petitioned the Court of Appeal to compel the trial court to vacate its discovery order. The Court
of Appeal denied the writ, and we granted review to consider ***478  the scope of discovery
available in PAGA actions.


In the absence of privilege, the right to discovery in this state is a broad one, to be construed
liberally so that parties may ascertain the strength of their case and at trial the truth may be
determined. Our prior decisions and those of the Courts of Appeal firmly establish that in
non-PAGA class actions, the contact information of those a plaintiff purports to represent is
routinely discoverable as an essential prerequisite to effectively seeking group relief, without any
requirement that the plaintiff first show good cause. Nothing in the characteristics of a PAGA suit,
essentially a qui tam action filed on behalf of the state to assist it with labor law enforcement,
affords a basis for restricting discovery more narrowly. Nor, on this record, do other objections
interposed in the trial court support the trial court's order. We reverse.


FACTUAL AND PROCEDURAL BACKGROUND


Marshalls of CA (Marshalls) is a retail chain with stores throughout California. Williams worked
for Marshalls at its Costa Mesa store beginning in January 2012. In 2013, Williams sued Marshalls
under PAGA. The operative complaint alleges Marshalls failed to provide Williams and other
aggrieved employees meal and rest periods or compensation in lieu of the required breaks. (Lab.
Code, §§ 226.7, 512, subd. (a).) According to the complaint, on a companywide basis, Marshalls
understaffed stores, required employees to work during meal periods without compensation, and
directed managers to erase meal period violations from its time records. Marshalls also adopted a
“systematic, company[ ]wide policy” to pay no premiums for missed breaks. Relatedly, Marshalls
failed to provide Williams and other aggrieved employees timely wage payment or complete and
accurate wage statements. (Lab. Code, §§ 204, 226, subd. (a).) Finally, Marshalls adopted a policy
and practice of requiring Williams and other aggrieved employees to carry out company business,
such as bank runs and travel for training sessions, without reimbursement. (Lab. Code, §§ 2800,
2802.)


PAGA authorizes an employee who has been the subject of particular Labor Code violations to
file a representative action on behalf of himself or *539  herself and other aggrieved employees.
(Lab. Code, § 2699.) Pursuant to PAGA, Williams's complaint seeks declaratory relief and civil
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penalties, to be shared between Williams, other aggrieved employees, and the State of California.
(Lab. Code, § 2699, subd. (i).)


Early in discovery, Williams issued two special interrogatories asking Marshalls to supply the
name, address, telephone number, and company employment history of each nonexempt California
employee in the period March 2012 through February 2014, as well as the total number of
such employees. Marshalls responded that there were approximately 16,500 employees, but
refused to provide their information. It contended the request for contact and employment
information statewide was overbroad because it extended beyond Williams's particular store and
job classification; unduly burdensome because Williams sought private information without first
demonstrating he was aggrieved or that others were aggrieved; and an invasion of the privacy
of third parties under California Constitution, article I, section 1. Williams moved to compel
responses.


**75  After a hearing, the trial court granted in part and denied in part Williams's motion. The court
ordered Marshalls to provide employee contact information, but only for the Costa Mesa store
where Williams worked, subject to a ***479  Belaire-West 1  notice designed to ensure protection
of third party privacy rights and an equal sharing of costs by the parties. For the company's other
approximately 130 stores, Williams was willing to accept information from a representative sample
of 10 to 20 percent of employees, but the court denied the motion to compel. The court left open
the door to a renewed motion for discovery but required as a condition of any motion that Williams
“appear for at least six productive hours of deposition.” Finally, the court specified that in opposing
a renewed motion for discovery, Marshalls could rely on any portion of the deposition that it
believed showed the complaint was substantively meritless. Recognizing the discovery motion
forced it to render a decision in an uncharted area of law, the trial court certified its order for
immediate review and requested appellate guidance. (See Code Civ. Proc., § 166.1.)


1 See Belaire-West Landscape, Inc. v. Superior Court (2007) 149 Cal.App.4th 554, 57
Cal.Rptr.3d 197.


Williams sought writ relief from the denial of access to employee contact information for all but
one store. The Court of Appeal denied relief. It held that, as the party seeking to compel discovery,
Williams must “set forth specific facts showing good cause justifying the discovery sought” (Code
Civ. Proc., § 2031.310, subd. (b)(1)) but had failed to do so. In the alternative, the Court of Appeal
concluded that because third party privacy interests were implicated, Williams “ ‘must demonstrate
a compelling need for discovery’ ” *540  by showing “the discovery sought is directly relevant
and essential to the fair resolution of the underlying lawsuit.”


We granted review to resolve issues of first impression concerning the appropriate scope of
discovery in a PAGA action.
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DISCUSSION


I. Standard of Review
[1]  [2] We review the trial court's grant or denial of a motion to compel discovery for an abuse
of discretion. (John B. v. Superior Court (2006) 38 Cal.4th 1177, 1186, 45 Cal.Rptr.3d 316, 137
P.3d 153.) The statutory scheme vests trial courts with “ ‘wide discretion’ ” to allow or prohibit
discovery. (Emerson Electric Co. v. Superior Court (1997) 16 Cal.4th 1101, 1107, 68 Cal.Rptr.2d
883, 946 P.2d 841, quoting Greyhound Corp. v. Superior Court (1961) 56 Cal.2d 355, 378, 15
Cal.Rptr. 90, 364 P.2d 266.) A circumspect approach to appellate review of discovery orders
ensures an appropriate degree of trial court latitude in the exercise of that discretion.


[3]  [4]  [5] That deference comes with two related caveats. First, “ ‘[t]he scope of discretion
always resides in the particular law being applied, i.e., in the “legal principles governing the subject
of [the] action....” Action that transgresses the confines of the applicable principles of law is outside
the scope of discretion and we call such action an “abuse” of discretion.’ ” (Sargon Enterprises,
Inc. v. University of Southern California (2012) 55 Cal.4th 747, 773, 149 Cal.Rptr.3d 614, 288 P.3d
1237.) An order that implicitly or explicitly rests on an erroneous reading of the law necessarily
is an abuse of discretion. (See Haraguchi v. Superior Court (2008) 43 Cal.4th 706, 711–712 & fn.
4, 76 Cal.Rptr.3d 250, 182 P.3d 579.)


[6]  [7] Second, trial courts issuing discovery orders and appellate courts reviewing those orders
should do so with the prodiscovery policies of the statutory scheme firmly in mind. A trial court
must ***480  be mindful of the Legislature's preference for discovery over trial by surprise, must
construe the facts before it liberally in favor of discovery, may not use its discretion to extend
the limits on discovery beyond those authorized by the Legislature, and should prefer partial to
outright denials of discovery. (Greyhound Corp. v. Superior Court, supra, 56 Cal.2d at p. 383, 15
Cal.Rptr. 90, 364 P.2d 266.) A reviewing court may not use the abuse of discretion standard to
shield discovery orders that fall **76  short: “Any record which indicates a failure to give adequate
consideration to these concepts is subject to the attack of abuse of discretion, regardless of the fact
that the order shows no such abuse on its face.” (Id. at p. 384, 15 Cal.Rptr. 90, 364 P.2d 266; see
Pacific Tel. & Tel. Co. v. Superior Court (1970) 2 Cal.3d 161, 171, 84 Cal.Rptr. 718, 465 P.2d 854.)


*541  II. The Movant's Burden When Seeking to Compel Responses to Interrogatories
[8]  [9]  [10] In the absence of contrary court order, a civil litigant's right to discovery is broad.
“[A]ny party may obtain discovery regarding any matter, not privileged, that is relevant to the
subject matter involved in the pending action ... if the matter either is itself admissible in evidence
or appears reasonably calculated to lead to the discovery of admissible evidence.” (Code Civ.
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Proc., § 2017.010; see Davies v. Superior Court (1984) 36 Cal.3d 291, 301, 204 Cal.Rptr. 154, 682
P.2d 349 [“discovery is not limited to admissible evidence”].) 2  This right includes an entitlement
to learn “the identity and location of persons having knowledge of any discoverable matter.” (§
2017.010) Section 2017.010 and other statutes governing discovery “must be construed liberally
in favor of disclosure unless the request is clearly improper by virtue of well-established causes
for denial.” (Greyhound Corp. v. Superior Court, supra, 56 Cal.2d at p. 377, 15 Cal.Rptr. 90,
364 P.2d 266.) This means that “disclosure is a matter of right unless statutory or public policy
considerations clearly prohibit it.” (Id. at p. 378, 15 Cal.Rptr. 90, 364 P.2d 266.)


2 We explained in Emerson Electric Co. v. Superior Court, supra, 16 Cal.4th 1101, 68
Cal.Rptr.2d 883, 946 P.2d 841, that statements made in connection with the state's 1957
discovery act (Stats. 1957, ch. 1904, p. 3322) concerning general discovery principles
continue to apply to the Civil Discovery Act of 1986 (Stats. 1986, ch. 1334, p. 4700), “which
retain[s] the expansive scope of discovery” previously contemplated (Emerson Electric Co.,
at p. 1108, 68 Cal.Rptr.2d 883, 946 P.2d 841). Such statements apply equally to 2004's
Civil Discovery Act, which reorganizes and carries forward without substantive change the
state's discovery rules. (Stats. 2004, ch. 182, § 61, p. 942 [“Nothing in this act is intended to
substantively change the law of civil discovery.”].)


[11]  [12] A party may use interrogatories to request the identity and location of those with
knowledge of discoverable matters. (Code Civ. Proc., § 2030.010.) To show an interrogatory seeks
relevant, discoverable information “is not the burden of [the party propounding interrogatories].
As a litigant, it is entitled to demand answers to its interrogatories, as a matter of right, and without
a prior showing, unless the party on whom those interrogatories are served objects and shows
cause why the questions are not within the purview of the code section.” (West Pico Furniture
Co. v. Superior Court (1961) 56 Cal.2d 407, 422, 15 Cal.Rptr. 119, 364 P.2d 295; see Greyhound
Corp. v. Superior Court, supra, 56 Cal.2d at p. 388, 15 Cal.Rptr. 90, 364 P.2d 266.) While the
party propounding interrogatories may have the burden of filing a motion to compel if it finds
the answers it receives unsatisfactory, the burden of justifying any objection and failure ***481
to respond remains at all times with the party resisting an interrogatory. (Coy v. Superior Court
(1962) 58 Cal.2d 210, 220–221, 23 Cal.Rptr. 393, 373 P.2d 457.)


*542  Accordingly, Williams was presumptively entitled to an answer to his interrogatory seeking
the identity and contact information of his fellow Marshalls employees. Marshalls had the burden
of establishing cause to refuse Williams an answer. The trial court was limited to determining
whether, for any objections timely interposed, Marshalls had carried that burden. (See Coy v.
Superior Court, supra, 58 Cal.2d at p. 222, 23 Cal.Rptr. 393, 373 P.2d 457; West Pico Furniture
Co. v. Superior Court, supra, 56 Cal.2d at p. 414, 15 Cal.Rptr. 119, 364 P.2d 295.)
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Three Marshalls objections are at issue. First, Marshalls contends Williams's request for statewide
employee contact information “is overbroad in that it seeks information beyond the scope of
permissible discovery in that it extends to individuals outside of the position, job classification,
and location, in which Plaintiff worked.” Second, Marshalls argues the interrogatory “is unduly
burdensome, in that Plaintiff is requesting private **77  information about thousands of third
parties, without making a prima facie showing that he is an aggrieved employee or that any
aggrieved employees exist outside of the store where he worked.” Third, Marshalls objects to the
request “to the extent it seeks private information that is protected from disclosure by Article I
section 1 of the California Constitution without consent.”


The hearing transcript and trial court order reflect that the court limited discovery based on
considerations of overbreadth and undue burden. The Court of Appeal reasoned that privacy
concerns offered additional justification for the order. We consider each objection in turn.


III. Overbreadth
[13] Marshalls asserts Williams exceeded “the scope of permissible discovery” by requesting
contact information for employees not sharing his position, job classification, and store location.
The trial court sustained the geographic objection. As this objection involves no claim of privilege,
whether contact information for employees at other stores is discoverable turns in the first instance
on whether the request for it is “reasonably calculated to lead to the discovery of admissible
evidence.” (Code Civ. Proc., § 2017.010.) Under the Legislature's “very liberal and flexible
standard of relevancy,” any “doubts as to relevance should generally be resolved in favor of
permitting discovery.” (Pacific Tel. & Tel. Co. v. Superior Court, supra, 2 Cal.3d at p. 173, 84
Cal.Rptr. 718, 465 P.2d 854.)


A. Relevance


[14] The operative complaint alleges Williams worked for Marshalls as a nonexempt hourly
employee in Costa Mesa, California, and that Marshalls also employs other nonexempt hourly
employees “in various locations *543  throughout California.” The complaint seeks relief on
behalf of Williams and other “ ‘aggrieved employees,’ ” defined as “current or former employees”
of Marshalls who were subject to one or more of the Labor Code violations described in the
complaint. According to the complaint, Marshalls failed to provide “Plaintiff and other aggrieved
employees” meal and rest breaks, accurate wage statements, timely payment of earned wages, and
business expense reimbursement. Marshalls “implemented a systematic, company[ ]wide policy”
to pay no missed meal period premiums and to cleanse time records of evidence of missed or
noncompliant meal periods. Marshalls also “implemented a systematic, company[ ***482  ]wide
policy to not pay rest period premiums.” Marshalls “had, and continue[s] to have, a policy and
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practice of requiring employees, including Plaintiff and aggrieved employees” to leave its stores to
undergo training and to conduct company financial transactions, as well as an ongoing “policy of
not reimbursing employees, including Plaintiff and aggrieved employees, for said business-related
expenses and costs.”


[15] On its face, the complaint alleges Marshalls committed Labor Code violations, pursuant to
systematic companywide policies, against Williams and others among its nonexempt employees in
California, and seeks penalties and declaratory relief on behalf of Williams and any other injured
California employees. The disputed interrogatory seeks to identify Marshalls's other California
employees, inferentially as a first step to identifying other aggrieved employees and obtaining
admissible evidence of the violations and policies alleged in the complaint. 3  The Courts of Appeal
have, until the decision in this case, uniformly treated such a request as clearly within the scope
of discovery permitted under Code of Civil Procedure section 2017.010.


3 Of course, the discovery may also fail to reveal any, or many, other violations or unlawful
policies, but that is an equally worthy end result. The discovery statutes were intended to
curtail surprises, enable each side to learn as much as possible about the strengths and
weaknesses of its case, and thereby facilitate realistic settlements and efficient trials. (See
Fairmont Ins. Co. v. Superior Court (2000) 22 Cal.4th 245, 253, fn. 2, 92 Cal.Rptr.2d 70,
991 P.2d 156; Greyhound Corp. v. Superior Court, supra, 56 Cal.2d at p. 376, 15 Cal.Rptr.
90, 364 P.2d 266.)


For example, in Puerto v. Superior Court (2008) 158 Cal.App.4th 1242, 70 Cal.Rptr.3d 701, a
precertification wage and hour class action, the plaintiff sought contact information for thousands
of the defendant's California **78  employees. The trial court granted a motion to compel
provision of the information, subject to a requirement that the employees opt in to disclosure. The
Court of Appeal concluded the plaintiff was plainly entitled to the employee contact information,
and even limiting disclosure by imposing an opt-in requirement was an abuse of discretion. As the
court explained, “[c]entral to the discovery process is the identification of potential witnesses. ‘The
disclosure of the names and addresses of potential witnesses is a routine *544  and essential part
of pretrial discovery.’ [Citation.] Indeed, our discovery system is founded on the understanding
that parties use discovery to obtain names and contact information for possible witnesses as the
starting point for further investigations....” (Id. at pp. 1249–1250, 70 Cal.Rptr.3d 701; see, e.g.,
Crab Addison, Inc. v. Superior Court (2008) 169 Cal.App.4th 958, 967, 87 Cal.Rptr.3d 400 [trial
court properly ordered disclosure of contact information for defendant's California employees;
only in “ ‘unusual circumstances’ ” will such discovery be restricted]; Lee v. Dynamex, Inc. (2008)
166 Cal.App.4th 1325, 1331, 83 Cal.Rptr.3d 241 [in putative class action alleging wage and hour
violations following misclassification of workers as independent contractors, it was an abuse of
discretion not to compel disclosure of fellow workers’ contact information on the ground no class
had been certified yet]; Belaire-West Landscape, Inc. v. Superior Court, supra, 149 Cal.App.4th
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at pp. 560–562, 57 Cal.Rptr.3d 197 [contact information for fellow employees in putative wage
and hour class actions is routinely discoverable].)


These cases correctly took to heart the lessons of our decision in ***483  Pioneer Electronics
(USA), Inc. v. Superior Court (2007) 40 Cal.4th 360, 53 Cal.Rptr.3d 513, 150 P.3d 198, a putative
consumer class action, where we reversed limits the Court of Appeal had imposed on the plaintiff's
access to contact information for others he sought to represent. In the course of addressing
privacy objections and reconciling the competing interests at stake, we explained that “[c]ontact
information regarding the identity of potential class members is generally discoverable, so that the
lead plaintiff may learn the names of other persons who might assist in prosecuting the case.” (Id.
at p. 373, 53 Cal.Rptr.3d 513, 150 P.3d 198.) Such potential class members will often qualify as
“percipient witnesses,” whose contact information the discovery statutes explicitly make a “proper
subject[ ] of ... discovery.” (Id. at p. 374, 53 Cal.Rptr.3d 513, 150 P.3d 198, italics omitted, citing
Code Civ. Proc., § 2017.010.) Limiting discovery would grant the defendant a monopoly on access
to its customers or employees and their experiences and artificially tilt the scales in the ensuing
litigation. (Pioneer Electronics, at p. 374, 53 Cal.Rptr.3d 513, 150 P.3d 198.)


We recognize that in a particular case there may be special reason to limit or postpone a
representative plaintiff's access to contact information for those he or she seeks to represent, but
the default position is that such information is within the proper scope of discovery, an essential
first step to prosecution of any representative action.


B. PAGA


Marshalls makes two arguments based on the nature of a PAGA action for why the foregoing
principles should not apply here. First, it contends the text of PAGA reflects a legislative judgment
that broad discovery in PAGA actions *545  should be limited until after a plaintiff has supplied
proof of alleged violations. Second, it contends the rationale of Pioneer Electronics and the Court
of Appeal decisions that have followed it is uniquely dependent on the class action context in
which those decisions were rendered, and different conclusions should be reached in the context
of a PAGA action.


The Legislature enacted PAGA to remedy systemic underenforcement of many worker protections.
This underenforcement was a product of two related problems. First, many Labor Code provisions
contained only criminal sanctions, and district attorneys often had higher priorities. Second, even
when civil sanctions were attached, the government agencies with existing authority to ensure
compliance often lacked adequate staffing and resources to police labor practices throughout an
economy the size of California's. ( **79  Iskanian v. CLS Transportation Los Angeles, LLC (2014)
59 Cal.4th 348, 379, 173 Cal.Rptr.3d 289, 327 P.3d 129; see Sen. Rules Com., Off. of Sen. Floor
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Analyses, analysis of Sen. Bill No. 796 (2003–2004 Reg. Sess.) as amended Sept. 2, 2003, pp. 4–5.)
The Legislature addressed these difficulties by adopting a schedule of civil penalties “ ‘significant
enough to deter violations’ ” for those provisions that lacked existing noncriminal sanctions, and by
deputizing employees harmed by labor violations to sue on behalf of the state and collect penalties,
to be shared with the state and other affected employees. (Iskanian, at p. 379, 173 Cal.Rptr.3d 289,
327 P.3d 129; see Lab. Code, § 2699.)


As a condition of suit, an aggrieved employee acting on behalf of the state and other current or
former employees must provide notice to the employer and the responsible state agency “of the
specific provisions of [the Labor Code] alleged to have been violated, including the facts and
theories to support the alleged violation.” (Lab. Code, § 2699.3, subd. (a)(1)(A); see ***484  id.,
subd. (c)(1)(A) [same].) If the agency elects not to investigate, or investigates without issuing a
citation, the employee may then bring a PAGA action. (Id., subd. (a)(2).)


[16] Marshalls interprets the notice provision as imposing a requirement that an aggrieved
employee seeking to pursue civil penalties on behalf of other current or former employees must
have some modicum of substantial proof before proceeding with discovery, a departure from
the more general principle of Code of Civil Procedure section 2017.010 that discovery is the
means by which proof of allegations is developed. The text does not support this view. Nothing
in Labor Code section 2699.3, subdivision (a)(1)(A), indicates the “facts and theories” provided
in support of “alleged” violations must satisfy a particular threshold of weightiness, beyond the
requirements of nonfrivolousness generally applicable to any civil filing. (See Code Civ. Proc., §
128.7.) The evident purpose of the notice requirement is to afford the relevant state agency, the
Labor and Workforce Development Agency, the *546  opportunity to decide whether to allocate
scarce resources to an investigation, a decision better made with knowledge of the allegations an
aggrieved employee is making and any basis for those allegations. Notice to the employer serves
the purpose of allowing the employer to submit a response to the agency (see Lab. Code, § 2699.3,
subd. (a)(1)(B)), again thereby promoting an informed agency decision as to whether to allocate
resources toward an investigation. Neither purpose depends on requiring employees to submit only
allegations that can already be backed by some particular quantum of admissible proof.


PAGA's standing provision similarly contains no evidence of a legislative intent to impose
a heightened preliminary proof requirement. Suit may be brought by any “aggrieved
employee” (Lab. Code, § 2699, subd. (a)); in turn, an “ ‘aggrieved employee’ ” is defined as “any
person who was employed by the alleged violator and against whom one or more of the alleged
violations was committed” (id., subd. (c), italics added). If the Legislature intended to demand
more than mere allegations as a condition to the filing of suit or preliminary discovery, it could
have specified as much. That it did not implies no such heightened requirement was intended.
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[17] Moreover, to insert such a requirement into PAGA would undercut the clear legislative
purposes the act was designed to serve. PAGA was intended to advance the state's public policy
of affording employees workplaces free of Labor Code violations, notwithstanding the inability
of state agencies to monitor every employer or industry. (Iskanian v. CLS Transportation Los
Angeles, LLC, supra, 59 Cal.4th at p. 379, 173 Cal.Rptr.3d 289, 327 P.3d 129; Arias v. Superior
Court (2009) 46 Cal.4th 969, 980–981, 95 Cal.Rptr.3d 588, 209 P.3d 923.) By expanding the
universe of those who might enforce the law, and the sanctions violators might be subject to, the
Legislature sought to remediate present violations and deter future ones. These purposes would
be ill-served by presuming, notwithstanding the failure explicitly to so indicate in the text, that
deputized aggrieved employees must satisfy a PAGA-specific heightened proof standard at the
threshold, before discovery.


Alternatively, Marshalls argues the nature of a PAGA action distinguishes this case from
representative actions brought pursuant **80  to formalized class action procedures. Marshalls
notes, correctly, that PAGA actions and certified class actions have a host of identifiable procedural
differences. PAGA does not make other potentially aggrieved employees parties or ***485  clients
of plaintiff's counsel, does not impose on a plaintiff or counsel any express fiduciary obligations,
and does not subject a plaintiff or counsel to scrutiny with respect *547  to the ability to represent
a large class. 4  The discovery rights recognized in wage and hour class actions, Marshalls argues,
should only be coextensive with these protections.


4 These duties are necessary in the class action context to protect absent employees’ due
process rights. (See City of San Jose v. Superior Court (1974) 12 Cal.3d 447, 463, 115
Cal.Rptr. 797, 525 P.2d 701.) However, no similar due process concerns arise under PAGA
because absent employees do not own a personal claim for PAGA civil penalties (see
Amalgamated Transit Union, Local 1756, AFL-CIO v. Superior Court (2009) 46 Cal.4th 993,
1003, 95 Cal.Rptr.3d 605, 209 P.3d 937), and whatever personal claims the absent employees
might have for relief are not at stake (Iskanian v. CLS Transportation Los Angeles, LLC,
supra, 59 Cal.4th at p. 381, 173 Cal.Rptr.3d 289, 327 P.3d 129 [“The civil penalties recovered
on behalf of the state under the PAGA are distinct from the statutory damages to which
employees may be entitled in their individual capacities”] ). (See also Sakkab v. Luxottica
Retail North America, Inc. (9th Cir. 2015) 803 F.3d 425, 436 [“Because a PAGA action is
a statutory action for penalties brought as a proxy for the state, rather than a procedure for
resolving the claims of other employees, there is no need to protect absent employees’ due
process rights in PAGA arbitrations”].)


However, nothing in Pioneer Electronics (USA), Inc. v. Superior Court, supra, 40 Cal.4th 360, 53
Cal.Rptr.3d 513, 150 P.3d 198 or its progeny depends on these features to justify the discovery
ordered. Access to contact information will often be warranted even before the adequacy of the
named plaintiff and counsel's representation has been vetted, a class certified, absent putative class
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members made parties, and heightened duties imposed. (See Crab Addison, Inc. v. Superior Court,
supra, 169 Cal.App.4th at pp. 962, 969–975, 87 Cal.Rptr.3d 400; Lee v. Dynamex, Inc., supra, 166
Cal.App.4th at pp. 1337–1338, 83 Cal.Rptr.3d 241; CashCall, Inc. v. Superior Court (2008) 159
Cal.App.4th 273, 292–296, 71 Cal.Rptr.3d 441; Belaire-West Landscape, Inc. v. Superior Court,
supra, 149 Cal.App.4th at pp. 556, 562, 57 Cal.Rptr.3d 197.) Even were we to assume, without
deciding, that counsel owes a fiduciary duty to absent class members from the moment a complaint
is filed, before certification (see Kullar v. Foot Locker Retail, Inc. (2011) 191 Cal.App.4th 1201,
1206, 121 Cal.Rptr.3d 353; In re GMC Pick-Up Truck Fuel Tank Products Liability Litigation (3d
Cir. 1995) 55 F.3d 768, 801), the existence of any such duty would supply neither the rationale nor
a necessary condition for discovery of the contact information of those with potentially aligned
interests.


While the differences between a class action and a PAGA action bear minimal relation to the
reasons fellow employee contact information is discoverable, the similarities between these forms
of action directly pertain. In a class action, fellow class members are potential percipient witnesses
to alleged illegalities, and it is on that basis their contact information becomes relevant. (Pioneer
Electronics (USA), Inc. v. Superior Court, supra, 40 Cal.4th at p. 374, 53 Cal.Rptr.3d 513, 150
P.3d 198; Crab Addison, Inc. v. Superior Court, supra, 169 Cal.App.4th at p. 969, 87 Cal.Rptr.3d
400; Puerto v. Superior Court, supra, 158 Cal.App.4th at p. 1254, 70 Cal.Rptr.3d 701.) Likewise
in a PAGA action, the burden is on the plaintiff to establish any violations of the Labor Code,
and a complaint that alleges such violations makes any employee allegedly aggrieved a percipient
witness and his or her *548  contact information relevant and discoverable. (See Lab. Code, §
2699, subds. (c), (g)(1); Code Civ. Proc., § 2017.010; ***486  Sakkab v. Luxottica Retail North
America, Inc., supra, 803 F.3d at p. 438 [“The amount of penalties an employee may recover is
measured by the number of violations an employer has committed, and the violations may involve
multiple employees.”].)


Next, absent fellow employees will be bound by the outcome of any PAGA action (Arias v.
Superior Court, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923), just as absent class
members are bound (see **81  Fireside Bank v. Superior Court (2007) 40 Cal.4th 1069, 1074,
56 Cal.Rptr.3d 861, 155 P.3d 268; Richmond v. Dart Industries, Inc. (1981) 29 Cal.3d 462, 474,
174 Cal.Rptr. 515, 629 P.2d 23). To allow broad discovery of contact information in one type of
representative action but not the other, and impose unique hurdles in PAGA actions that inhibit
communication with affected employees, would enhance the risk those employees will be bound
by a judgment they had no awareness of and no opportunity to contribute to or oppose.


Last, overlapping policy considerations support extending PAGA discovery as broadly as class
action discovery has been extended. California public policy favors the effective vindication of
consumer protections. (Pioneer Electronics (USA), Inc. v. Superior Court, supra, 40 Cal.4th at p.
374, 53 Cal.Rptr.3d 513, 150 P.3d 198.) State regulation of employee wages, hours and working
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conditions is remedial legislation for the benefit of the state's workforce. (Brinker Restaurant
Corp. v. Superior Court (2012) 53 Cal.4th 1004, 1026–1027, 139 Cal.Rptr.3d 315, 273 P.3d 513.)
Discovery of fellow consumer or employee contact information can be an essential precursor
to meaningful classwide enforcement of consumer and worker protection statutes. (Pioneer
Electronics, at p. 374, 53 Cal.Rptr.3d 513, 150 P.3d 198; Crab Addison, Inc. v. Superior Court,
supra, 169 Cal.App.4th at p. 968, 87 Cal.Rptr.3d 400; Puerto v. Superior Court, supra, 158
Cal.App.4th at p. 1256, 70 Cal.Rptr.3d 701.) Similar state policies animate PAGA. Representative
PAGA actions “directly enforce the state's interest in penalizing and deterring employers who
violate California's labor laws.” (Iskanian v. CLS Transportation Los Angeles, LLC, supra, 59
Cal.4th at p. 387, 173 Cal.Rptr.3d 289, 327 P.3d 129; see Arias v. Superior Court, supra, 46 Cal.4th
at pp. 980–981, 95 Cal.Rptr.3d 588, 209 P.3d 923.) Hurdles that impede the effective prosecution of
representative PAGA actions undermine the Legislature's objectives. (See Iskanian, at p. 384, 173
Cal.Rptr.3d 289, 327 P.3d 129.) It follows that in PAGA cases, as in the class action context, state
policy favors access to contact information for fellow employees alleged to have been subjected
to Labor Code violations.


Both practical considerations and the statutory framework mitigate any concerns Marshalls may
have about the release of employee contact information to a plaintiff and counsel lacking a
fiduciary relationship with those employees and thus under no formal obligation to act in their
best interests. Practically, the interests of plaintiff, counsel, and other potentially *549  aggrieved
employees are largely aligned. All stand to gain from proving as convincingly as possible as many
Labor Code violations as the evidence will sustain, thereby maximizing the recovery for aggrieved
employees as well as any potential attorney fee award. (See Lab. Code, § 2699, subds. (g)(1), (i).)
Legally, a trial court may issue a protective order conditioning discovery “on terms and conditions
that are just” such as requiring confidentiality and prohibiting use outside a given case. (Code Civ.
Proc., § 2030.090, subd. (c); see id., subd. (b).) Finally, PAGA settlements are subject to trial court
review and approval, ensuring that any negotiated resolution is ***487  fair to those affected.
(Lab. Code, § 2699, subd. (l)(2).)


In sum, Williams's interrogatory sought information within, not exceeding, the legitimate scope of
discovery. The trial court had no discretion to disregard the allegations of the complaint making
this case a statewide representative action from its inception. The Court of Appeal likewise misread
the complaint when it described Williams's claim as “parochial” and thus affording no basis for
statewide contact information. Nothing in the nature of PAGA renders the interrogatory overbroad
or justifies the trial court's order.


IV. Undue Burden
[18] In the alternative, Marshalls argues the interrogatory is unduly burdensome because it seeks
contact information for thousands of employees without a prior showing that Williams himself has
been subject to Labor Code violations, or that others have been. The trial court agreed, denying
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discovery until Williams had sat for a deposition and expressly authorizing Marshalls to resist any
future motion for discovery with evidence the complaint's allegations were meritless.


**82  [19]  [20]  [21] A trial court “shall limit the scope of discovery if it determines that
the burden, expense, or intrusiveness of that discovery clearly outweighs the likelihood that
the information sought will lead to the discovery of admissible evidence.” (Code Civ. Proc., §
2017.020, subd. (a).) 5  However, as with other objections in response to interrogatories, the party
opposing discovery has an obligation to supply the basis for this determination. An “objection
based upon burden must be sustained by evidence showing the quantum of work required.” (West
Pico Furniture Co. v. Superior Court, supra, 56 Cal.2d at p. 417, 15 Cal.Rptr. 119, 364 P.2d 295.)
As the objecting party, Marshalls had the burden of supplying supporting evidence, but in response
to Williams's motion to compel it *550  offered none. Given this, the trial court had nothing in the
record upon which to base a comparative judgment that any responsive burden would be undue or
excessive, relative to the likelihood of admissible evidence being discovered. 6


5 Such limits need not be all or nothing. Where the objection is one of undue burden, trial
courts should consider alternatives such as partial disclosure or a shifting of costs before
settling on a complete denial of discovery. (Greyhound Corp. v. Superior Court, supra, 56
Cal.2d at p. 380, 15 Cal.Rptr. 90, 364 P.2d 266.)


6 Marshalls's discovery responses did identify the number of employees for whom information
was sought but, while relevant, this information alone could not establish the requisite undue
burden without further evidence of the time and cost required to respond. For example,
depending on the nature of any computer database Marshalls might maintain, providing
information for 10,000 employees might prove little different than for 1,000, or 100.


In lieu of evidence, Marshalls contended as a legal matter that Williams should be required to
submit proof of his case before being allowed statewide discovery. Accepting this argument, the
trial court effectively held the pleading of a statewide PAGA claim is insufficient to support
discovery of statewide fellow employee contact information without a further showing of cause. As
we shall discuss, however, the Code of Civil Procedure does not authorize a trial court to interpose
a proof of the merits requirement before ordering responses to interrogatories in the absence of
any evidence of the burden responding would entail, and trial courts lack discretion to augment the
limitations on discovery established by the Legislature. ( ***488  Sinaiko Healthcare Consulting,
Inc. v. Pacific Healthcare Consultants (2007) 148 Cal.App.4th 390, 402, 55 Cal.Rptr.3d 751.)


[22] As a general matter, the statutory scheme imposes no obligation on a party propounding
interrogatories to establish good cause or prove up the merits of any underlying claims. (See Code
Civ. Proc., §§ 2017.010, 2030.010–2030.310.) In affirming the trial court's order, the Court of
Appeal justified the trial court's good cause requirement by reference to authorities governing
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demands for inspection, copying, testing, or sampling, which do require a good cause showing
before production may be compelled. (See Code Civ. Proc., §§ 2025.450, subd. (b)(1); 2031.310,
subd. (b)(1); Calcor Space Facility, Inc. v. Superior Court (1997) 53 Cal.App.4th 216, 223, 61
Cal.Rptr.2d 567.) But those authorities have no application to interrogatories. (See Code Civ. Proc.,
§ 2030.300.)


Before this court, Marshalls concedes the statutory scheme does not support the Court of Appeal's
transplanting of a good cause requirement applicable only to other methods of discovery to the
interrogatories in this case. Marshalls reasons instead that the trial court's imposition of a merits
requirement can be justified under Code of Civil Procedure section 2019.020. That provision sets
out the general rule that the various tools of discovery may be used by each party in any order,
and one party's discovery “shall not operate to delay the discovery of any other party.” (Id., subd.
(a).) However, if a party shows “good cause,” the trial court “may establish the sequence and
*551  timing of discovery for the convenience of parties and witnesses and in the interests of
justice.” (Id., subd. (b).) But Marshalls did not file a section 2019.020 motion, and we thus have
no occasion to decide what showing might suffice to warrant a court order sequencing discovery.


**83  Marshalls also contends the trial court had discretion, based on the “extremely meager
showing that plaintiffs’ counsel has made in this case,” to condition interrogatory responses
on prior submission to a deposition and substantive proof of the complaint's allegations. But
California law has long made clear that to require a party to supply proof of any claims or defenses
as a condition of discovery in support of those claims or defenses is to place the cart before the
horse. The Legislature was aware that establishing a broad right to discovery might permit parties
lacking any valid cause of action to engage in “fishing expedition[s],” to a defendant's inevitable
annoyance. (Greyhound Corp. v. Superior Court, supra, 56 Cal.2d at p. 385, 15 Cal.Rptr. 90, 364
P.2d 266.) It granted such a right anyway, comfortable in the conclusion that “[m]utual knowledge
of all the relevant facts gathered by both parties is essential to proper litigation.” (Id. at p. 386,
15 Cal.Rptr. 90, 364 P.2d 266.)


[23] That the eventual proper scope of a putative representative action is as yet uncertain is no
obstacle to discovery; a party may proceed with interrogatories and other discovery methods
precisely in order to ascertain that scope. (Union Mut. Life Ins. Co. v. Superior Court (1978) 80
Cal.App.3d 1, 9–12, 145 Cal.Rptr. 316.) In Union Mut. Life Ins. Co., the plaintiff in an insurance
dispute issued interrogatories seeking information about other insureds nationwide. The defendant
objected on the ground no national class action had been alleged and the answers at best would
inform the plaintiff as to whether to amend to allege such a class action. The Court of Appeal
explained, “[t]his is the precise reason why the discovery should be permitted.” (Id. at p. 12, 145
Cal.Rptr. 316.) “California law permits the use of discovery to get information necessary to plead
a cause of action” ( ***489  id. at p. 11, 145 Cal.Rptr. 316); it also permits the use of discovery
to determine whether an individual dispute is only a drop in the pond and a broader representative
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action is warranted. “Doubts as to whether particular matters will aid in a party's preparation for
trial should generally be resolved in favor of permitting discovery; this is especially true when the
precise issues of the litigation or the governing legal standards are not clearly established.” (Ibid.;
see Colonial Life & Accident Ins. Co. v. Superior Court (1982) 31 Cal.3d 785, 791, fn. 8, 183
Cal.Rptr. 810, 647 P.2d 86.) In pursuing such discovery, the strength or weakness of the plaintiff's
individual claim is immaterial: “[I]t is well established that relevancy of the subject matter does
not depend upon a legally sufficient pleading, nor is it restricted to the issues formally raised in
the pleadings.” (Union Mut. Life Ins. Co., at p. 10, 145 Cal.Rptr. 316.)


*552  [24] It follows that a party allegedly subject to an illegal employment policy need not
already have direct, personal knowledge of how prevalent that policy is to seek contact information
for other employees that may allow the plaintiff to determine the proper extent of any representative
action. Instead, the contact information is reasonably understood as a legitimate “starting point for
further investigations” through which a plaintiff may “ ‘educate [himself or herself] concerning
[the parties’] claims and defenses.’ ” (Puerto v. Superior Court, supra, 158 Cal.App.4th at pp.
1250, 1249, 70 Cal.Rptr.3d 701.)


In sum: Marshalls made no showing of the burden disclosure would impose, and the statutory
scheme imposes no good cause requirement for seeking information by interrogatory. Accordingly,
on the record here, claims of undue burden do not support the trial court's refusal to permit Williams
discovery of statewide employee contact information until he supplies Marshalls with discovery
and establishes both some merit to his personal claim and reason to be certain others had similar
claims.


V. Privacy
[25] Finally, Marshalls contends the trial court could restrict discovery in order to protect the
privacy interests of other employees.


[26]  [27] The state Constitution expressly grants Californians a right of privacy. (Cal. Const.,
art. I, § 1.) Protection of informational privacy is the provision's central concern. ( **84  Hill v.
National Collegiate Athletic Assn. (1994) 7 Cal.4th 1, 35, 26 Cal.Rptr.2d 834, 865 P.2d 633.) In
Hill, we established a framework for evaluating potential invasions of privacy. The party asserting
a privacy right must establish a legally protected privacy interest, an objectively reasonable
expectation of privacy in the given circumstances, and a threatened intrusion that is serious.
(Id. at pp. 35–37, 26 Cal.Rptr.2d 834, 865 P.2d 633.) The party seeking information may raise
in response whatever legitimate and important countervailing interests disclosure serves, while
the party seeking protection may identify feasible alternatives that serve the same interests or
protective measures that would diminish the loss of privacy. A court must then balance these
competing considerations. (Id. at pp. 37–40, 26 Cal.Rptr.2d 834, 865 P.2d 633.)
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The Hill test, conceived in the context of a pleaded cause of action for invasion of privacy, has been
applied more broadly, including to circumstances where litigation requires a court to reconcile
asserted privacy interests with competing claims for access to third party contact information.
(See County of Los Angeles v. Los Angeles County Employee Relations Com. (2013) 56 Cal.4th
905, 926–932, 157 Cal.Rptr.3d 481, 301 P.3d 1102; ***490  Pioneer Electronics (USA), Inc. v.
Superior Court, supra, 40 Cal.4th at pp. 370–374, 53 Cal.Rptr.3d 513, 150 P.3d 198.) In Pioneer
Electronics, we used the Hill framework to resolve the same *553  question the trial court faced
here—the extent to which a litigant should have access to nonparty contact information. In the
context of a consumer class action, we concluded fellow consumers who had already complained
about a product defect had little or no expectation their contact information would be withheld
from a plaintiff seeking relief from the manufacturer on behalf of consumers (Pioneer Electronics,
at p. 372, 53 Cal.Rptr.3d 513, 150 P.3d 198), that disclosure would involve “no serious invasion of
privacy” (id. at pp. 372–373, 53 Cal.Rptr.3d 513, 150 P.3d 198), and in any event that conditioning
disclosure on an opt-in notice might significantly limit the ability of named plaintiffs “to redress
a variety of social ills” through collective action (id. at p. 374, 53 Cal.Rptr.3d 513, 150 P.3d 198).


In turn, Pioneer Electronics was extended to wage and hour class actions by Belaire-West
Landscape, Inc. v. Superior Court, supra, 149 Cal.App.4th 554, 57 Cal.Rptr.3d 197. Before class
certification, the named plaintiff sought statewide employee contact information for the preceding
five years. While fellow employees generally had a reasonable expectation of privacy in their
contact information, the court doubted they would have “wish[ed] it to be withheld from a class
action plaintiff who seeks relief for violations of employment laws.” (Id. at p. 561, 57 Cal.Rptr.3d
197.) Nor was any prospective invasion of privacy serious: “the information, while personal, was
not particularly sensitive, as it was contact information, not medical or financial details.” (Id. at pp.
561–562, 57 Cal.Rptr.3d 197.) Moreover, the balance of competing interests favored disclosure
even more clearly than in Pioneer Electronics; “at stake [was] the fundamental public policy
underlying California's employment laws.” (Belaire-West, at p. 562, 57 Cal.Rptr.3d 197.) The
Belaire-West trial court was correct to order disclosure, subject to employees being given notice
of the action, assurance they were under no obligation to talk to the plaintiffs’ counsel, and an
opportunity to opt out of disclosure by returning an enclosed postcard.


Courts subsequent to Belaire-West have uniformly applied the same analysis to reach the same
conclusion: In wage and hour collective actions, fellow employees would not be expected to want
to conceal their contact information from plaintiffs asserting employment law violations, the state
policies in favor of effective enforcement of these laws weigh on the side of disclosure, and any
residual privacy concerns can be protected by issuing so-called Belaire-West notices affording
notice and an opportunity to opt out from disclosure. (See Crab Addison, Inc. v. Superior Court,
supra, 169 Cal.App.4th 958, 87 Cal.Rptr.3d 400; Lee v. Dynamex, Inc., supra, 166 Cal.App.4th
1325, 83 Cal.Rptr.3d 241; Puerto v. Superior Court, supra, 158 Cal.App.4th 1242, 70 Cal.Rptr.3d
701.)



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994035951&pubNum=0004040&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030634696&pubNum=0004040&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&fi=co_pp_sp_4040_926&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_926

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030634696&pubNum=0004040&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&fi=co_pp_sp_4040_926&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_926

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011263952&pubNum=0004040&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&fi=co_pp_sp_4040_370&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_370

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011263952&pubNum=0004040&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&fi=co_pp_sp_4040_370&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_370

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011263952&pubNum=0004040&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011263952&pubNum=0004040&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994035951&pubNum=0004040&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011263952&pubNum=0004040&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&fi=co_pp_sp_4040_372&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_372

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011263952&pubNum=0004040&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&fi=co_pp_sp_4040_372&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_372

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011263952&pubNum=0004645&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011263952&pubNum=0004645&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011263952&pubNum=0004040&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011899154&pubNum=0007047&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011899154&pubNum=0007047&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011899154&pubNum=0007047&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011899154&pubNum=0007047&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011899154&pubNum=0007047&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011899154&pubNum=0007047&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011263952&pubNum=0004040&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011899154&pubNum=0004041&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&fi=co_pp_sp_4041_562&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_562

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011899154&pubNum=0004041&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011899154&pubNum=0004041&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011899154&pubNum=0004041&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017780542&pubNum=0007047&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017780542&pubNum=0007047&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016838453&pubNum=0007047&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016838453&pubNum=0007047&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014719420&pubNum=0007047&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014719420&pubNum=0007047&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Williams v. Superior Court, 3 Cal.5th 531 (2017)
398 P.3d 69, 220 Cal.Rptr.3d 472, 167 Lab.Cas. P 61,802...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 27


Here, the trial court did not rest its decision to limit discovery on concerns that broader
disclosures would inappropriately invade any privacy interests. No discussion of **85  Hill,
Pioneer Electronics, or the governing balancing test appears in the hearing transcript or the
court's order. What discovery the trial *554  court did allow, it conditioned on prior issuance of a
Belaire-West notice to fellow Marshalls employees. From this, it appears the trial court concluded
Marshalls's privacy objections warranted affording Williams's fellow employees notice and the
opportunity to opt out from disclosure, but did not support otherwise foreclosing discovery.


***491  [28]  [29]  [30] This does not mean the court's order could not be affirmed on privacy
grounds if indeed such concerns supported denial of discovery. The rule that a judgment may be
affirmed on any basis fairly supported by the record applies equally to orders denying further
responses to interrogatories. (West Pico Furniture Co. v. Superior Court, supra, 56 Cal.2d at
pp. 413–414, 15 Cal.Rptr. 119, 364 P.2d 295.) Because it interposed a timely privacy objection,
Marshalls can rely on that ground as a basis for urging affirmance. On the merits, however, the
privacy argument fails. Considering the Hill factors, we conclude they cannot support a complete
bar against disclosure of the information Williams seeks. 7


7 The first Hill factor, whether “a legally recognized privacy interest” exists, is always an issue
of law. The second and third factors, the existence of “a reasonable expectation of privacy
in the circumstances” and the seriousness of any invasion of privacy, may be resolved by a
court as a matter of law when there are no disputed material facts. (Hill v. National Collegiate
Athletic Assn., supra, 7 Cal.4th at p. 40, 26 Cal.Rptr.2d 834, 865 P.2d 633.) Because there
are no disputed material facts, we may conduct a Hill analysis for the first time on appeal.


[31]  [32] To be sure, absent employees have a bona fide interest in the confidentiality of their
contact information. While less sensitive than one's medical history or financial data, “home
contact information is generally considered private.” (County of Los Angeles v. Los Angeles County
Employee Relations Com., supra, 56 Cal.4th at p. 927, 157 Cal.Rptr.3d 481, 301 P.3d 1102; see
Pioneer Electronics (USA), Inc. v. Superior Court, supra, 40 Cal.4th at p. 372, 53 Cal.Rptr.3d
513, 150 P.3d 198; Belaire-West Landscape, Inc. v. Superior Court, supra, 149 Cal.App.4th at pp.
561–562, 57 Cal.Rptr.3d 197.) However, the second Hill requirement, a reasonable expectation
of privacy in the particular circumstances, is not met. Like other courts, we doubt Williams's
fellow employees would expect that information to be withheld from a plaintiff seeking to prove
labor law violations committed against them and to recover civil penalties on their behalf. (See
Crab Addison, Inc. v. Superior Court, supra, 169 Cal.App.4th at p. 967, 87 Cal.Rptr.3d 400;
Lee v. Dynamex, Inc., supra, 166 Cal.App.4th at pp. 1337–1338, 83 Cal.Rptr.3d 241; Puerto v.
Superior Court, supra, 158 Cal.App.4th at p. 1253, 70 Cal.Rptr.3d 701; Belaire-West, at p. 561,
57 Cal.Rptr.3d 197; Lab. Code, § 2699, subd. (i).) Rather, fellow employees “might reasonably
expect, and even hope, that their names and addresses would be given to” a plaintiff seeking
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to vindicate their rights. (Pioneer Electronics, at p. 372, 53 Cal.Rptr.3d 513, 150 P.3d 198.)
At a minimum, fellow employees would have no reason to expect their information would be
categorically withheld, without even an opportunity to opt in to or opt out of disclosure. *555  (See
ibid. [considering as part of the particular circumstances relevant to an individual's expectation the
opportunities to consent or withhold consent before disclosure].)


The third requirement, a serious invasion of privacy, is also absent. Williams was willing to accept
as a condition of disclosure, and share the costs of, a Belaire-West notice to employees affording
them an opportunity to opt out of having their information shared. The trial court recognized the
Costa Mesa store employees’ privacy interests and any potential desire to avoid disclosure or
contact could be protected by conditioning disclosure on issuance of such a notice. Employees at
other stores have no different privacy interests and expectations than those for whom disclosure
was ordered; there is no reason to think their interests could not ***492  have been accommodated
in a like manner. (See Puerto v. Superior Court, supra, 158 Cal.App.4th at p. 1255, 70 Cal.Rptr.3d
701 [an increase in the number of fellow employees for whom information is sought in no way
“alters the underlying analysis of the seriousness of the **86  intrusion on the witnesses’ privacy
rights”].) As in Pioneer Electronics, there is no justification for concluding disclosure of contact
information, after affording affected individuals the opportunity to opt out, would entail a serious
invasion of privacy. (See Pioneer Electronics (USA), Inc. v. Superior Court, supra, 40 Cal.4th at
p. 373, 53 Cal.Rptr.3d 513, 150 P.3d 198.)


Because two of the three threshold Hill requirements are absent here, we need not move on to a
balancing of interests. (County of Los Angeles v. Los Angeles County Employee Relations Com.,
supra, 56 Cal.4th at p. 926, 157 Cal.Rptr.3d 481, 301 P.3d 1102; Pioneer Electronics (USA), Inc.
v. Superior Court, supra, 40 Cal.4th at p. 373, 53 Cal.Rptr.3d 513, 150 P.3d 198; Hill v. National
Collegiate Athletic Assn., supra, 7 Cal.4th at pp. 39–40, 26 Cal.Rptr.2d 834, 865 P.2d 633.) We
observe in passing, however, that complete bans on disclosure to vindicate privacy interests, or
disclosure subject to an opt-in requirement, may significantly hamper the ability of aggrieved
employees, deputized by the state, to assist in broad and effective enforcement of the labor laws.
(See Pioneer Electronics (USA), Inc. v. Superior Court, supra, 40 Cal.4th at p. 374, 53 Cal.Rptr.3d
513, 150 P.3d 198; Puerto v. Superior Court, supra, 158 Cal.App.4th at p. 1259, 70 Cal.Rptr.3d
701.) Future courts confronted with privacy objections to similar requested disclosures should
be mindful of this potential impact when weighing whether to embrace a complete ban like the
one imposed here or instead to seek alternative solutions that might accommodate the competing
interests at stake.


[33] The Court of Appeal used as its starting point for a privacy analysis not this court's Hill
framework, as directly applied to the problem of disclosing contact information in discovery by
Pioneer Electronics, but a trio of Court of Appeal cases. (See *556  Planned Parenthood Golden
Gate v. Superior Court (2000) 83 Cal.App.4th 347, 99 Cal.Rptr.2d 627; Johnson v. Superior Court
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(2000) 80 Cal.App.4th 1050, 95 Cal.Rptr.2d 864; Lantz v. Superior Court (1994) 28 Cal.App.4th
1839, 34 Cal.Rptr.2d 358.) These cases correctly recognize that when a discovery request seeks
information implicating the constitutional right of privacy, to order discovery simply upon a
showing that the Code of Civil Procedure section 2017.010 test for relevance has been met is
an abuse of discretion. (Planned Parenthood Golden Gate, at p. 358, 99 Cal.Rptr.2d 627; Lantz,
at pp. 1853–1857, 34 Cal.Rptr.2d 358.) But they also stand for the proposition that whenever
discovery of facially private information is sought, the party seeking discovery must demonstrate
a “ ‘compelling state interest’ ” (Planned Parenthood Golden Gate, at p. 357, 99 Cal.Rptr.2d 627,
quoting Johnson, at p. 1071, 95 Cal.Rptr.2d 864) or “compelling need” (Lantz, at p. 1853, 34
Cal.Rptr.2d 358). Although in this they are not alone (see post, 220 Cal.Rptr. at p. 494 fn. 8, 398
P.3d at pp. 87-88), they nevertheless are incorrect.


The “compelling interest” or “compelling need” test has its roots in White v. Davis (1975) 13
Cal.3d 757, 120 Cal.Rptr. 94, 533 P.2d 222, which held that the state constitutional privacy right
“does not purport to prohibit all incursion into individual privacy but rather [requires] that any
such intervention must be justified by a compelling interest.” (Id. at p. 775, 120 Cal.Rptr. 94, 533
P.2d 222; see ibid. [citing the ballot ***493  argument in favor of the privacy initiative as allowing
abridgement of privacy rights only in cases of “ ‘compelling public need’ ”]; Long Beach City
Employees Assn. v. City of Long Beach (1986) 41 Cal.3d 937, 943, 227 Cal.Rptr. 90, 719 P.2d 660;
City of Santa Barbara v. Adamson (1980) 27 Cal.3d 123, 130–131, 164 Cal.Rptr. 539, 610 P.2d 436;
Britt v. Superior Court (1978) 20 Cal.3d 844, 855–856, 143 Cal.Rptr. 695, 574 P.2d 766; Loder v.
Municipal Court (1976) 17 Cal.3d 859, 864, 132 Cal.Rptr. 464, 553 P.2d 624.) In Hill v. National
Collegiate Athletic Assn., supra, 7 Cal.4th at pages 20–35, 26 Cal.Rptr.2d 834, 865 P.2d 633, we
considered this test at length and clarified its purview. We explained that not “every assertion of a
privacy interest under article I, section 1 must be overcome by a ‘compelling interest.’ Neither the
language nor history of the Privacy Initiative unambiguously supports such a standard. In view of
the far-reaching and multifaceted character of the right to privacy, such a standard imports **87
an impermissible inflexibility into the process of constitutional adjudication.” (Id. at pp. 34–35, 26
Cal.Rptr.2d 834, 865 P.2d 633.) A “ ‘compelling interest’ ” is still required to justify “an obvious
invasion of an interest fundamental to personal autonomy.” (Id. at p. 34, 26 Cal.Rptr.2d 834, 865
P.2d 633.) But whenever lesser interests are at stake, the more nuanced framework discussed
above applies, with the strength of the countervailing interest sufficient to warrant disclosure of
private information varying according to the strength of the privacy interest itself, the seriousness
of the invasion, and the availability of alternatives and protective measures. (Id. at pp. 35–40, 26
Cal.Rptr.2d 834, 865 P.2d 633; see Hernandez v. Hillsides, Inc. (2009) 47 Cal.4th 272, 287–288,
97 Cal.Rptr.3d 274, 211 P.3d 1063.)


*557  We did not formally disapprove any of the many cases that had derived from White v.
Davis, supra, 13 Cal.3d 757, 120 Cal.Rptr. 94, 533 P.2d 222 and its progeny the assumption that a
compelling interest or need is always required to justify discovery of private information. Perhaps
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as a consequence, the compelling interest test quickly expanded beyond the narrow boundaries
we had set for it in Hill v. National Collegiate Athletic Assn., supra, 7 Cal.4th 1, 26 Cal.Rptr.2d
834, 865 P.2d 633. Lantz v. Superior Court, supra, 28 Cal.App.4th 1839, 34 Cal.Rptr.2d 358,
decided a few months after Hill, continued to rely on pre-Hill cases for the governing standard
without critically examining whether the privacy interest at stake was of the sort that would require
a compelling interest to justify encroachment. In turn, other cases relied on Lantz, so principles
derived from White but strictly limited in Hill have continued to be treated as generally applicable
in cases to the present day.


[34] Marshalls argues Hill v. National Collegiate Athletic Assn., supra, 7 Cal.4th 1, 26 Cal.Rptr.2d
834, 865 P.2d 633 did not overrule the compelling interest/compelling need test, but only concluded
such an interest need not be shown in every case. This is correct so far as it goes. A threatened
invasion of privacy can, to be sure, be extremely grave, and to the extent it is, to conclude in
a given case that only a compelling countervailing interest and an absence of alternatives will
suffice to justify the intrusion may be right. (See, e.g., American Academy of Pediatrics v. Lungren
(1997) 16 Cal.4th 307, 340–342, 66 Cal.Rptr.2d 210, 940 P.2d 797.) But the flaw in the Court of
Appeal's legal analysis, and in the cases it relied upon, is the de facto starting assumption that such
an egregious invasion is involved in every request for discovery of private information. Courts
must instead place the burden on the party asserting a privacy interest to ***494  establish its
extent and the seriousness of the prospective invasion, and against that showing must weigh the
countervailing interests the opposing party identifies, as Hill requires. What suffices to justify an
invasion will, as Marshalls recognizes, vary according to the context. Only obvious invasions of
interests fundamental to personal autonomy must be supported by a compelling interest. (Hill, at p.
34, 26 Cal.Rptr.2d 834, 865 P.2d 633.) To the extent prior cases require a party seeking discovery
of private information to always establish a compelling interest or compelling need, without regard
to the other considerations articulated in Hill v. National Collegiate Athletic Assn., supra, 7 Cal.4th
1, 26 Cal.Rptr.2d 834, 865 P.2d 633, they are disapproved. 8


8 On this basis, we disapprove Digital Music News LLC v. Superior Court (2014) 226
Cal.App.4th 216, 171 Cal.Rptr.3d 799; Life Technologies Corp. v. Superior Court (2011)
197 Cal.App.4th 640, 130 Cal.Rptr.3d 80; Ombudsman Services of Northern California v.
Superior Court (2007) 154 Cal.App.4th 1233, 65 Cal.Rptr.3d 456; San Diego Trolley, Inc. v.
Superior Court (2001) 87 Cal.App.4th 1083, 105 Cal.Rptr.2d 476; Hooser v. Superior Court
(2000) 84 Cal.App.4th 997, 101 Cal.Rptr.2d 341; Save Open Space Santa Monica Mountains
v. Superior Court (2000) 84 Cal.App.4th 235, 100 Cal.Rptr.2d 725; Planned Parenthood
Golden Gate v. Superior Court, supra, 83 Cal.App.4th 347, 99 Cal.Rptr.2d 627; Johnson
v. Superior Court, supra, 80 Cal.App.4th 1050, 95 Cal.Rptr.2d 864; Hinshaw, Winkler,
Draa, Marsh & Still v. Superior Court (1996) 51 Cal.App.4th 233, 58 Cal.Rptr.2d 791;
Garstang v. Superior Court (1995) 39 Cal.App.4th 526, 46 Cal.Rptr.2d 84; Lantz v. Superior
Court, supra, 28 Cal.App.4th 1839, 34 Cal.Rptr.2d 358; Palay v. Superior Court (1993) 18
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Cal.App.4th 919, 22 Cal.Rptr.2d 839; Harding Lawson Associates v. Superior Court (1992)
10 Cal.App.4th 7, 12 Cal.Rptr.2d 538; Harris v. Superior Court (1992) 3 Cal.App.4th 661, 4
Cal.Rptr.2d 564; Mendez v. Superior Court (1988) 206 Cal.App.3d 557, 253 Cal.Rptr. 731;
Binder v. Superior Court (1987) 196 Cal.App.3d 893, 242 Cal.Rptr. 231; El Dorado Savings
& Loan Assn. v. Superior Court (1987) 190 Cal.App.3d 342, 235 Cal.Rptr. 303; Kahn v.
Superior Court (1987) 188 Cal.App.3d 752, 233 Cal.Rptr. 662; Wood v. Superior Court
(1985) 166 Cal.App.3d 1138, 212 Cal.Rptr. 811; Moskowitz v. Superior Court (1982) 137
Cal.App.3d 313, 187 Cal.Rptr. 4; Jones v. Superior Court (1981) 119 Cal.App.3d 534, 174
Cal.Rptr. 148; Board of Trustees v. Superior Court (1981) 119 Cal.App.3d 516, 174 Cal.Rptr.
160; and Board of Medical Quality Assurance v. Gherardini (1979) 93 Cal.App.3d 669,
156 Cal.Rptr. 55. In some of these cases, it may have been correct to require a compelling
interest or compelling need, and in many of these cases, the ultimate conclusion as to whether
information should or should not have been discoverable may have also been correct. We
disapprove these cases only to the extent they assume, without conducting the inquiry Hill
requires, that a compelling interest or compelling need automatically is required.


**88  *558  In addition to placing an unduly onerous burden on Williams by requiring proof of a
compelling need, the Court of Appeal erred in the considerations it found relevant to the weighing
analysis. On the side of the scales against disclosure, the court placed fellow employees’ potential
“fear of retaliation from an employer.” In other words, the prospect an employer might illegally
retaliate against an employee for participating in an action to assert legal rights (see Lab. Code, §
98.6 [prohibiting such retaliation] ) was treated as a reason to restrict discovery that might enhance
the effectiveness of any collective action. To the extent the prospect of retaliation is real, it cuts the
other way, in favor of facilitating collective actions so that individual employees need not run the
risk of individual suits. (Gentry v. Superior Court (2007) 42 Cal.4th 443, 459–461, 64 Cal.Rptr.3d
773, 165 P.3d 556, recognized as abrogated on other grounds in Iskanian v. CLS Transportation
Los Angeles, LLC, supra, 59 Cal.4th at p. 360, 173 Cal.Rptr.3d 289, 327 P.3d 129; Crab Addison,
Inc. v. Superior Court, supra, 169 Cal.App.4th at p. 971, 87 Cal.Rptr.3d 400.)


***495  [35] On the other side of the scales, the Court of Appeal minimized the justification for
discovery, concluding Williams must “first ... establish he was himself subjected to violations of
the Labor Code.” As discussed above, to show the merits of one's case has never been a threshold
requirement for discovery in individual or class action cases; it is not a threshold requirement here.
True, PAGA imposes a standing requirement; to bring an action, one must have suffered harm.
(Lab. Code, § 2699; Sen. Com. on Judiciary, analysis of Sen. Bill No. 796 (2003–2004 Reg. Sess.)
as amended Apr. 22, 2003, p. 6.) But the way to raise lack of standing is to plead it as an affirmative
defense, and thereafter to bring a motion for summary adjudication *559  or summary judgment,
not to resist discovery until a plaintiff proves he or she has standing. (Cf. Union Mut. Life Ins. Co.
v. Superior Court, supra, 80 Cal.App.3d at p. 12, 145 Cal.Rptr. 316 [a discovery motion is not the
right vehicle to litigate the appropriate scope of an action].)



http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993175769&pubNum=0003484&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992175060&pubNum=0003484&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992175060&pubNum=0003484&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992040432&pubNum=0003484&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992040432&pubNum=0003484&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988160111&pubNum=0000227&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987150692&pubNum=0000227&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987036836&pubNum=0000227&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987036836&pubNum=0000227&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987004972&pubNum=0000227&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987004972&pubNum=0000227&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985119768&pubNum=0000227&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985119768&pubNum=0000227&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982148536&pubNum=0000227&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982148536&pubNum=0000227&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981123003&pubNum=0000227&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981123003&pubNum=0000227&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981123004&pubNum=0000227&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981123004&pubNum=0000227&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979111390&pubNum=0000227&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979111390&pubNum=0000227&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994035951&pubNum=0004040&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS98.6&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS98.6&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013082678&pubNum=0004040&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&fi=co_pp_sp_4040_459&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_459

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2013082678&pubNum=0004040&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&fi=co_pp_sp_4040_459&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_459

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&fi=co_pp_sp_4040_360&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_360

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2033644208&pubNum=0004040&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&fi=co_pp_sp_4040_360&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_360

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017780542&pubNum=0004041&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&fi=co_pp_sp_4041_971&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_971

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017780542&pubNum=0004041&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&fi=co_pp_sp_4041_971&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_971

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978101849&pubNum=0000226&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&fi=co_pp_sp_226_12&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_12

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978101849&pubNum=0000226&originatingDoc=Ib51e5a80680511e7bb97edaf3db64019&refType=RP&fi=co_pp_sp_226_12&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_12





Williams v. Superior Court, 3 Cal.5th 531 (2017)
398 P.3d 69, 220 Cal.Rptr.3d 472, 167 Lab.Cas. P 61,802...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 32


[36] Additionally, the Court of Appeal indicated discovery could or should be contingent on
Williams establishing a uniform companywide policy. A uniform policy may be a convenient or
desirable way to show commonality of interest in a case where class certification is sought, but it
is not a condition for discovery, or even success, in a PAGA action, where recovery on behalf of
the state and aggrieved employees may be had for each violation, whether pursuant to a uniform
policy or not. (See Lab. Code, § 2699, subd. (g)(1).) This is not to say uniform policies play no
role in PAGA cases; proof of a uniform policy is one way a plaintiff might seek to render trial
of the action manageable. But nothing in PAGA or our privacy precedents suggests courts can
or should condition disclosure of contact information, which might lead to proof of a uniform or
companywide policy, on prior proof of a uniform or companywide policy. 9


9 At oral argument, Marshalls relied heavily on Williams's alleged failure to present any
evidence of a uniform companywide policy. Though Williams was not required to establish
such a policy as a condition of discovery, our review of the record reveals that Williams in
fact did submit as part of his motion to compel excerpts from a Marshalls employee handbook
purporting to describe the company's uniform, allegedly unlawful statewide meal and rest
break policies.


[37]  [38]  [39] “The trial courts in exercising their discretion should keep in mind that the **89
Legislature has suggested that, where possible, the courts should impose partial limitations rather
than outright denial of discovery....” (Greyhound Corp. v. Superior Court, supra, 56 Cal.2d at
p. 383, 15 Cal.Rptr. 90, 364 P.2d 266.) The privacy interests of fellow employees elsewhere in
California could have been addressed by conditioning discovery on a Belaire-West notice, as was
done for discovery of contact information of employees at Williams's own store. 10  Accordingly,
Marshalls's privacy objection does not support the denial of statewide discovery. 11


10 Though it was not made part of the order here, trial courts may also supplement Belaire-West
notices with a protective order prohibiting disclosure of any received contact information
outside the confines of a specific lawsuit. (See Hill v. National Collegiate Athletic Assn.,
supra, 7 Cal.4th at p. 38, 26 Cal.Rptr.2d 834, 865 P.2d 633 [if the “intrusion is limited and
confidential information is carefully shielded from disclosure except to those who have a
legitimate need to know, privacy concerns are assuaged”].)


11 Marshalls also contends PAGA is unconstitutional on separation of powers grounds.
Marshalls did not raise the constitutionality of the statute on which Williams sues in the
Court of Appeal or in its answer to the petition for review. Accordingly, the issue is waived,
and we do not address it. (Cal. Rules of Court, rules 8.500(c)(1), 8.516(b)(1).)
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*560  ***496  CONCLUSION


We reverse the judgment of the Court of Appeal and remand for further proceedings not
inconsistent with this opinion.


We Concur:


Cantil-Sakauye, C.J.


Chin, J.


Corrigan, J.


Liu, J.


Cuéllar, J.


Kruger, J. concurred.


All Citations


3 Cal.5th 531, 398 P.3d 69, 220 Cal.Rptr.3d 472, 167 Lab.Cas. P 61,802, 27 Wage & Hour Cas.2d
(BNA) 687, 17 Cal. Daily Op. Serv. 6837, 2017 Daily Journal D.A.R. 6879
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8 Cal.5th 175
Supreme Court of California.


ZB, N.A., and Zions Bancorporation, Petitioners,
v.


SUPERIOR COURT OF SAN DIEGO COUNTY, Respondent;
Kalethia Lawson, Real Party in Interest.


S246711
|


September 12, 2019


Synopsis
Background: Employee brought action against employer under Private Attorneys General Act
(PAGA) for Labor Code violations harming her and other employees, alleging wage and hour
violations and seeking civil penalties, including unpaid wages. Employer moved to compel
employee to individually arbitrate her claim and to stay civil action. The Superior Court, San
Diego County, No. 37-2016-00005578-CU-OE-CTL, Joel M. Pressman, J., granted motion but
ordered arbitration as representative action for unpaid wages of all aggrieved employees. Employer
appealed and petitioned for writ of mandate. The Court of Appeal, 18 Cal.App.5th 705, 227
Cal.Rptr.3d 613, dismissed appeal but issued writ. Employer petitioned for review and petition
was granted.


Holdings: The Supreme Court, Cuéllar, J., held that:


[1] a civil penalty issued under provision of Labor Code authorizing Labor Commissioner to issue
citation to employer for fixed civil penalty “in addition to an amount sufficient to recover underpaid
wage,” does not encompass amount for unpaid wages, and thus the amount for unpaid wages does
not constitute a “civil penalty” that employee may recover under Private Attorneys General Act
(PAGA); disapproving Thurman v. Bayshore Transit Mgmt., Inc., 138 Cal. Rptr. 3d 130, Bradstreet
v. Wong, 75 Cal. Rptr. 3d 253, Jones v. Gregory, 40 Cal. Rptr. 3d 581, Caliber Bodyworks, Inc.
v. Superior Court, 36 Cal. Rptr. 3d 31, Zakaryan v. The Men's Wearhouse, Inc., 245 Cal. Rptr. 3d
333, and Mejia v. Merchants Bldg. Maint., LLC, 251 Cal. Rptr. 3d 61, and


[2] statute providing for an employer to be subject to civil penalties for underpayment of wages
has no private right of action.
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Affirmed and remanded.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Petition for Writ of
Mandate; Motion to Compel Arbitration; Motion for Stay; Motion to Bifurcate or Sever.


West Headnotes (13)


[1] Labor and Employment Actions
The Private Attorneys General Act (PAGA) empowers employees to sue on behalf
of themselves and other aggrieved employees to recover civil penalties previously
recoverable only by the Labor Commissioner — including those in the statute permitting
the Labor Commissioner to assess a civil penalty for underpaid wages. Cal. Lab. Code
§§ 558, 2699(a).


25 Cases that cite this headnote


[2] Labor and Employment Penalties
The Private Attorneys General Act (PAGA) creates new civil penalties, equally
enforceable by aggrieved employees, for most Labor Code violations that previously did
not carry such penalties. Cal. Lab. Code §§ 2699(g)(1), 2699 subds. (f).


11 Cases that cite this headnote


[3] Labor and Employment Actions
All Private Attorneys General Act (PAGA) claims are representative actions in the sense
that they are brought on the state's behalf, as the employee acts as the proxy or agent of
the state's labor law enforcement agencies and represents the same legal right and interest
as those agencies — namely, recovery of civil penalties that otherwise would have been
assessed and collected by the Labor Workforce Development Agency. Cal. Lab. Code §
2698 et seq.


25 Cases that cite this headnote


[4] Statutes Purpose
Statutory interpretation requires a court to ascertain and effectuate the intended legislative
purpose.
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3 Cases that cite this headnote


[5] Statutes Context
Statutes Related provisions
A court interpreting a statute considers the statute's language in its broader statutory
context and, where possible, harmonizes that language with related provisions by
interpreting them in a consistent fashion.


8 Cases that cite this headnote


[6] Statutes Extrinsic Aids to Construction
Statutes Plain, literal, or clear meaning;  ambiguity
If an ambiguity remains in a statute after a court's preliminary textual analysis, the
court may consider extrinsic sources such as legislative history and contemporaneous
administrative construction.


6 Cases that cite this headnote


[7] Labor and Employment Constitutional and statutory provisions
Because statutes governing employment conditions tend to have remedial purposes, courts
liberally construe them to favor the protection of employees.


1 Cases that cite this headnote


[8] Statutes Similar or Related Statutes
A court must harmonize related statutes with each other so that all parts of the statutory
scheme are given effect.


2 Cases that cite this headnote


[9] Labor and Employment Penalties
A civil penalty issued under provision of Labor Code authorizing Labor Commissioner
to issue citation to employer for fixed civil penalty “in addition to an amount sufficient
to recover underpaid wage,” does not encompass amount for unpaid wages, and thus the
amount for unpaid wages does not constitute a “civil penalty” that employee may recover
under Private Attorneys General Act (PAGA); disapproving Thurman v. Bayshore Transit
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Mgmt., Inc., 138 Cal. Rptr. 3d 130, Bradstreet v. Wong, 75 Cal. Rptr. 3d 253, Jones v.
Gregory, 40 Cal. Rptr. 3d 581, Caliber Bodyworks, Inc. v. Superior Court, 36 Cal. Rptr. 3d
31, Zakaryan v. The Men's Wearhouse, Inc., 245 Cal. Rptr. 3d 333, and Mejia v. Merchants
Bldg. Maint., LLC, 251 Cal. Rptr. 3d 61. Cal. Lab. Code §§ 558, 2699(a).


11 Cases that cite this headnote


[10] Labor and Employment Actions
Nonparty employees may use the proof of a Labor Code violation in a successful Private
Attorneys General Act (PAGA) action against an employer in a subsequent action for lost
wages and other remedies in addition to civil penalties. Cal. Lab. Code § 2698 et seq.


1 Cases that cite this headnote


[11] Res Judicata Persons Represented by Other Persons or Parties
Nonparty employees are bound by the judgment in an action under the Private Attorneys
General Act (PAGA) alleging Labor Code violations, but only with respect to recovery of
civil penalties; this is because the PAGA authorizes a representative action only for the
purpose of seeking civil penalties for Labor Code violations, and an action to recover civil
penalties is fundamentally a law enforcement action, not one for the benefit of private
parties. Cal. Lab. Code § 2698 et seq.


50 Cases that cite this headnote


[12] Res Judicata Persons Represented by Other Persons or Parties
Nonparty employees may invoke collateral estoppel and use a judgment against an
employer in an action under the Private Attorneys General Act (PAGA) alleging Labor
Code violations to obtain remedies other than civil penalties for the same Labor Code
violations; this limited, non-mutual issue preclusion is permissible because the purpose
of the underlying PAGA action itself is to protect the public, and the potential impact on
remedies other than civil penalties is ancillary to the action's primary objective. Cal. Lab.
Code § 2698 et seq.


3 Cases that cite this headnote


[13] Labor and Employment Actions
Statute providing for an employer to be subject to civil penalties for underpayment of
wages has no private right of action. Cal. Lab. Code § 558.
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Witkin Library Reference: 3 Witkin, Summary of Cal. Law (11th ed. 2017) Agency and
Employment, § 344 [Prosecuting Civil Action.]


9 Cases that cite this headnote


**240  ***230  Fourth Appellate District, Division One, D071279 and D071376, San Diego
County Superior Court, 37-2016-00005578-CU-OE-CTL, Joel M. Pressman, Judge


Attorneys and Law Firms


Rutan & Tucker, James L. Morris, Brian C. Sinclair and Gerard M. Mooney, Costa Mesa, for
Petitioners.


Greines, Martin, Stein & Richland, Robert A. Olson and Cynthia E. Tobisman, Los Angeles, for
California New Car Dealers Association as Amicus Curiae on behalf of Petitioners.


O'Melveny & Myers, Apalla U. Chopra, Andrew Lichtenstein, Los Angeles, Adam J. Karr,
Ryan W. Rutledge and Kelly Wood, Newport Beach, for the Employers Group and California
Employment Law Council as Amici Curiae on behalf of Petitioners.


No appearance for Respondent Superior Court.


Altshuler Berzon, Michael Rubin, Kristin M. García, San Francisco; Lawyers for Justice, Edwin
Aiwazian, Arby Aiwazian, Glendale, and Joanna Ghosh for Real Party in Interest.


Bryan Schwartz Law, Bryan J. Schwartz, Logan T. Talbot, Eduard R. Meleshinsky, DeCarol A.
Davis, Oakland, for California Employment Lawyers Association as Amicus Curiae on behalf of
Real Party in Interest.


Opinion


Opinion of the Court by Cuéllar, J.


**241  *181  Under the Labor Code Private Attorneys General Act of 2004 (PAGA) (Lab. Code, §
2698 et seq.), 1  an employee may seek civil penalties for Labor Code violations committed against
her and other aggrieved employees by bringing –– on behalf of the state –– a representative action
against her employer. (§ 2699, subd. (a).) In Iskanian v. CLS Transportation Los Angeles, LLC
(2014) 59 Cal.4th 348, 173 Cal.Rptr.3d 289, 327 P.3d 129 (Iskanian), we held that a court may
not enforce an employee's alleged predispute waiver of the right to bring a PAGA claim in any
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forum. We also found that where such a waiver appears in an employee's arbitration agreement,
the Federal Arbitration Act (FAA) (9 U.S.C. § 1 et seq.) does not preempt this state law rule.


1 All subsequent statutory references are to the Labor Code, unless otherwise noted.


This case concerns a PAGA action seeking civil penalties under section 558. Brought by real party
in interest Kalethia Lawson, the action named as defendants Lawson's employer, ZB, N.A. —
with whom she agreed to arbitrate all employment claims and forgo class arbitration — and its
parent company, Zions Bancorporation (collectively, ZB). Before the enactment of the PAGA,
section 558 gave the Labor Commissioner authority to issue overtime violation citations for “a civil
penalty ***231  as follows: [¶] (1) For any initial violation, fifty dollars ($50) for each underpaid
employee for each pay period for which the employee was underpaid in addition to an amount
sufficient to recover underpaid wages. [¶] (2) For each subsequent violation, one hundred dollars
($100) for each underpaid employee for each pay period for which the employee was underpaid
in addition to an amount sufficient to recover underpaid wages.” (Id., subd. (a), italics added.)
We granted review to decide whether Iskanian controls, and the FAA has no preemptive force,
where an aggrieved employee seeks the “amount sufficient to recover underpaid wages” in a PAGA
action.


But to resolve this case we must answer a more fundamental question: whether a plaintiff may
seek that amount in a PAGA action at all. The Court *182  of Appeal thought so. It concluded
section 558 ’s civil penalty encompassed the amount for unpaid wages, and Lawson's claim for
unpaid wages could not be compelled to arbitration under Iskanian. It accordingly ordered the trial
court below to deny ZB's motion to arbitrate that portion of her claim.


What we conclude is that the civil penalties a plaintiff may seek under section 558 through the
PAGA do not include the “amount sufficient to recover underpaid wages.” Although section 558
authorizes the Labor Commissioner to recover such an amount, this amount –– understood in
context –– is not a civil penalty that a private citizen has authority to collect through the PAGA.
ZB's motion concerned solely that impermissible request for relief. Because the amount for unpaid
wages is not recoverable under the PAGA, and section 558 does not otherwise permit a private right
of action, the trial court should have denied the motion. We affirm the Court of Appeal's decision
on that ground. On remand, the trial court may consider striking the unpaid wages allegations from
Lawson's complaint, permitting her to amend the complaint, and other measures.


I.


According to her complaint, Lawson began working for California Bank & Trust (CB & T) in 2013
as an hourly employee. CB & T is now a division of petitioner ZB, N.A. ZB's **242  motion to
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compel arbitration explained that the employee handbook in effect at the time of Lawson's hiring
included a section entitled “Mandatory Binding Arbitration Policy and Agreement.” A “statement
of compliance” distributed with the employee handbook required the employee, by signing, to
affirm that she had read that section of the handbook. The statement read: “I understand that by
accepting or continuing employment with the Company I agree to use binding arbitration to resolve
certain legal claims or controversies with the Company, Zions or Zions Entities, including federal
Title VII and state civil rights claims, pursuant to the mandatory binding arbitration policy.”


Lawson electronically acknowledged receipt of the employee handbook and statement of
compliance, as well as an updated employee handbook and statement of compliance a year later.
Lawson does not contest here that she is bound to arbitration pursuant to the terms of the relevant
employee handbook section. The section mandated binding arbitration to resolve “[a]ny legal
controversy or claim arising out of [Lawson's] employment.” It also contained a “class action”
waiver that said: “[C]laims by different claimants against the Company, Zions and Zions Entities
or by the Company against different employees, former employees or applicants, may not be
combined in a single arbitration. Unless specific state law states otherwise, no arbitration can be
brought as a class action (in ***232  which a claimant seeks to represent the legal interests of or
obtain relief for a larger group) ....”


*183  In February 2016, Lawson sued ZB, N.A., named as CB & T in the complaint, and its parent
company, petitioner Zions Bancorporation, for alleged Labor Code violations harming her and
other employees. Lawson's complaint contains a single cause of action brought under the PAGA.
She alleges ZB failed to provide overtime and minimum wages, meal and rest periods, timely wage
payments, complete and accurate wage statements, complete and accurate payroll records, and
reimbursement of business-related expenses. As relevant here, Lawson's complaint seeks “civil
penalties against [ZB], including unpaid wages and premium wages per California Labor Code
section 558.” 2  (See §§ 558, 2699, subd. (a).)


2 Section 558, subdivision (a) provides: “Any employer or other person acting on behalf of an
employer who violates, or causes to be violated, a section of this chapter or any provision
regulating hours and days of work in any order of the Industrial Welfare Commission shall
be subject to a civil penalty as follows: [¶] (1) For any initial violation, fifty dollars ($50)
for each underpaid employee for each pay period for which the employee was underpaid in
addition to an amount sufficient to recover underpaid wages. [¶] (2) For each subsequent
violation, one hundred dollars ($100) for each underpaid employee for each pay period
for which the employee was underpaid in addition to an amount sufficient to recover
underpaid wages. [¶] (3) Wages recovered pursuant to this section shall be paid to the affected
employee.”
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In August 2016, ZB moved the trial court to compel Lawson to individually arbitrate “her claim
for victim-specific relief under Labor Code § 558” and stay the civil action. ZB maintained that
Lawson's employment agreement required her to arbitrate all employment claims on an individual
basis. While recognizing the unenforceability of that agreement with respect to “traditional PAGA
penalties” under Iskanian, ZB contended the “unpaid wages” Lawson sought, which section
558, subdivision (a)(3) requires be paid to “the affected employee[s],” were something different:
“victim-specific relief” that ZB could require Lawson to arbitrate individually under the FAA
and AT&T Mobility LLC v. Concepcion (2011) 563 U.S. 333, 131 S.Ct. 1740, 179 L.Ed.2d 742.
In effect, ZB's contention was that the “victim-specific relief” that Lawson sought under section
558 was not part of “a standard PAGA action” but remained a “claim ... subject to individual
arbitration,” although the civil penalties available under section 558 were not arbitrable. The trial
court generally agreed, bifurcating Lawson's action and granting ZB's motion to compel arbitration
of the “unpaid wages” issue.


But ZB got more than it bargained for in the process. In the trial court's view, the “unpaid
wages” relief sought in Lawson's PAGA claim nevertheless required “representative” adjudication
since the “PAGA, by its very nature, is a representative statute.” It therefore ordered the issue
to arbitration **243  “as a representative action” for the unpaid wages of all aggrieved ZB
employees. ZB responded by filing both an appeal and petition for writ of mandate with the Court
of Appeal. After consolidating the two, the appellate court dismissed the appeal, holding that Code
of Civil Procedure section 1294 only *184  gave it appellate jurisdiction over an order dismissing,
not granting, a motion to compel arbitration. ZB does not request our review of that matter.


On the other hand, ZB persuaded the Court of Appeal to issue the writ of mandate, but the
court did so on a different ground from the one ZB asserted. The appellate court concluded that
Lawson's ***233  request for unpaid wages under section 558 in fact could not be arbitrated at
all. Relying on Thurman v. Bayshore Transit Management, Inc. (2012) 203 Cal.App.4th 1112,
138 Cal.Rptr.3d 130 (Thurman), the Court of Appeal interpreted section 558 to expressly include
“underpaid wages” within the scope of its “civil penalty” provision. In the appellate court's view, an
employee could pursue the entire, indivisible civil penalty through the PAGA, and under Iskanian,
her employer could not compel that representative PAGA claim to arbitration. Our opinion in
Iskanian, it surmised, “made it clear that the distinction between civil penalties and victim specific
statutory damages hinges in large measure on whether, prior to enactment of the PAGA, they
could only be recovered by way of regulatory enforcement or whether they supported a private
right of action.” (Lawson v. ZB, N.A. (2017) 18 Cal.App.5th 705, 724, 227 Cal.Rptr.3d 613.)
Disagreeing with Esparza v. KS Industries, L.P. (2017) 13 Cal.App.5th 1228, 221 Cal.Rptr.3d
594 (Esparza), the Court of Appeal concluded section 558 previously lacked a private right of
action. So, a PAGA claim for the unpaid wages included in section 558 ’s civil penalty came
within Iskanian’s prohibition on predispute waivers of such claims. The court then issued a writ
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of mandate commanding the trial court to vacate its previous order and enter a new order denying
ZB's motion to arbitrate.


We granted ZB's petition for review to resolve the split of authority over whether an employer may
compel arbitration of an employee's PAGA claim requesting unpaid wages under section 558.


II.


When it ordered the trial court to deny arbitration, the Court of Appeal started from Thurman’s
conclusion that section 558 ’s amount for unpaid wages is a civil penalty that employees like
Lawson can recover under the PAGA. To determine if this interpretation is correct, we begin with
a nuanced examination of the PAGA, Labor Code civil penalties, and section 558.


[1]  [2] The Legislature enacted the PAGA in 2003 after deciding that lagging labor law
enforcement resources made additional private enforcement necessary “ ‘to achieve maximum
compliance with state labor laws.’ ” (Iskanian, supra, 59 Cal.4th at p. 379, 173 Cal.Rptr.3d 289,
327 P.3d 129, quoting Arias v. Superior Court (2009) 46 Cal.4th 969, 980, 95 Cal.Rptr.3d 588, 209
P.3d 923 (Arias).) The PAGA therefore *185  empowers employees to sue on behalf of themselves
and other aggrieved employees to recover civil penalties previously recoverable only by the Labor
Commissioner — including those in section 558. (See § 2699, subd. (a); Iskanian, at p. 381, 173
Cal.Rptr.3d 289, 327 P.3d 129.) The PAGA also creates new civil penalties, equally enforceable
by aggrieved employees, for most other Labor Code violations that previously did not carry such
penalties. (§ 2699, subds. (f), (g)(1); Iskanian, at pp. 379-380, 173 Cal.Rptr.3d 289, 327 P.3d 129.)


[3] All PAGA claims are “representative” actions in the sense that they are brought on the state's
behalf. The employee acts as “the proxy or agent of the state's labor law enforcement agencies”
and “represents the same legal right and interest as” those agencies — “namely, recovery of
civil penalties that otherwise would have been assessed and collected by the Labor Workforce
Development Agency.” (Iskanian, supra, 59 Cal.4th at p. 380, 173 Cal.Rptr.3d 289, 327 P.3d 129,
quoting Arias, supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.) The employee
may therefore seek any civil penalties the state can, including penalties for violations involving
employees other than the PAGA **244  ***234  litigant herself. In Iskanian, we declared
unenforceable as a matter of state law an employee's predispute agreement waiving the right
to bring these representative PAGA claims. Requiring employees to forgo PAGA claims in this
way contravenes public policy by “serv[ing] to disable,” through private agreement, one of the
state's “primary mechanisms” for enforcing the Labor Code. (Iskanian, at p. 383, 173 Cal.Rptr.3d
289, 327 P.3d 129.) We then concluded the FAA did not preempt this rule or otherwise require
enforcement of such a waiver in an arbitration agreement. (See id. at pp. 384-389, 173 Cal.Rptr.3d
289, 327 P.3d 129.)
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But not all statutory remedies for Labor Code violations are “civil penalties” recoverable in
an employee's PAGA action. Civil penalties were “ ‘previously enforceable only by the state's
labor law enforcement agencies’ ” before the PAGA. (Iskanian, supra, 59 Cal.4th at p. 381, 173
Cal.Rptr.3d 289, 327 P.3d 129.) That was because an action for civil penalties “ ‘is fundamentally
a law enforcement action designed to protect the public and not to benefit private parties.’ ” (Arias,
supra, 46 Cal.4th at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.) Other remedies, such as restitution
of unpaid wages, “ ‘were recoverable directly by employees well before’ ” the PAGA. 3  (Iskanian,
at p. 381, 173 Cal.Rptr.3d 289, 327 P.3d 129.) In addition, civil penalties are “ ‘ “additional to
actual losses incurred ....” ’ ” (Murphy v. Kenneth Cole Productions, Inc. (2007) 40 Cal.4th 1094,
1104, 56 Cal.Rptr.3d 880, 155 P.3d 284 (Murphy).) They are intended “to punish the employer”
for wrongdoing, often “ ‘without *186  reference to the actual damage sustained ....’ ” (Ibid.)
Statutory damages, on the other hand, primarily seek to compensate employees for actual losses
incurred, though like penalties they might also “seek to shape employer conduct” as a secondary
objective. (Id. at p. 1112, 56 Cal.Rptr.3d 880, 155 P.3d 284.)


3 Employees could also directly recover statutory penalties, as distinct from civil penalties,
before the PAGA. (Iskanian, supra, 59 Cal.4th at p. 381, 173 Cal.Rptr.3d 289, 327 P.3d 129.)
For example, under section 203, an employer who willfully fails to pay wages owed to a
discharged employee must pay the employee a penalty equal to her daily wages for up to
30 days. (Iskanian, at p. 381, 173 Cal.Rptr.3d 289, 327 P.3d 129; § 203, subd. (a).) Because
neither party argues the “underpaid wages” in section 558 are a statutory penalty, we may
confine our discussion to distinguishing civil penalties from compensatory damages, such
as restitution of wages.


Consider, for example, the remedies available when an employer willfully pays a discharged
employee less than the minimum wage in her final paycheck. The employer violates — among
other provisions –– section 1182.12 for failing to pay her the minimum wage, and section 201
for failing to pay her that wage promptly upon discharge. (See §§ 1182.12, 201; see also Diaz v.
Grill Concepts Services, Inc. (2018) 23 Cal.App.5th 859, 867, 233 Cal.Rptr.3d 524.) The Labor
Code entitles the discharged employee to compensatory relief in the form of unpaid wages. 4  (See,
e.g., § 1194.) In addition, section 1197.1 subjects the employer to a civil penalty of $100 for that
pay period (or $250, if the employer has previously failed to pay her the minimum wage). (Id.,
subd. (a).)


4 The employee may also recover section 203 ’s statutory penalty. (Id., subd. (b) [permitting
employee to recover the statutory penalty in a civil action]; Iskanian, supra, 59 Cal.4th at p.
381, 173 Cal.Rptr.3d 289, 327 P.3d 129.) That penalty is on top of the actual wages owed
prior to discharge.
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Now consider the enforcement mechanisms available to obtain these remedies. The employee may
recover her unpaid wages directly through a private civil action. ***235  (§ 1194, subd. (a).)
Alternatively, she may file a wage complaint with the Labor Commissioner, seeking administrative
relief. (See § 98; Post v. Palo/Haklar & Associates (2000) 23 Cal.4th 942, 946, 98 Cal.Rptr.2d
671, 4 P.3d 928 (Palo/Haklar).) Should the Labor Commissioner decide to act on that complaint,
the commissioner may “either accept the matter and conduct an administrative hearing” to which
the employee is a party, or the commissioner may “prosecute a civil action.” (Palo/Haklar, at
p. 946, 98 Cal.Rptr.2d 671, 4 P.3d 928; see also §§ 98, 98.3, 1193.6.) Separate from processing
an employee's individual wage claim, the Labor Commissioner may also enforce Labor Code
requirements by investigating and issuing a citation to the employer through the Division of Labor
**245  Standards Enforcement's (DLSE) Bureau of Field Enforcement. (See §§ 90.5, 1194.2,
1197.1.) So, the commissioner may pursue a civil action or issue a citation to recover the unpaid
wages payable to the employee — just as the employee could recover the wages through her private
civil action or a section 98 administrative hearing (Berman hearing). (See §§ 98, 98.3, 1193.6,
1197.1.) The PAGA neither added to nor subtracted from these procedures for securing employees’
unpaid wages.


With respect to civil penalties, however, the landscape was quite different prior to enactment
of the PAGA. Before the PAGA was enacted, only the Labor Commissioner could also seek
civil penalties against the employer. (See § 1197.1; Iskanian, supra, 59 Cal.4th at p. 378, 173
Cal.Rptr.3d 289, 327 P.3d 129.) Now, the PAGA makes *187  civil penalties equally recoverable
through a civil action brought by an aggrieved employee. (§ 2699, subds. (a), (g)(1); see, e.g.,
Alvarado v. Dart Container Corp. of California (2018) 4 Cal.5th 542, 551, 229 Cal.Rptr.3d
347, 411 P.3d 528.) Pursuing civil penalties does not prevent an employee from separately or
concurrently pursuing unpaid wages and other remedies already available to her. ((§ 2699, subd.
(g)(1).)


So how do we map this distinction between civil penalties and statutory damages onto our
understanding of the relief available under section 558? The Legislature enacted section 558 as
part of the Eight-Hour-Day Restoration and Workplace Flexibility Act of 1999. (Stats. 1999, ch.
134, § 14; see, e.g., Bearden v. U.S. Borax, Inc. (2006) 138 Cal.App.4th 429, 434, 41 Cal.Rptr.3d
482.) The act sought to restore and protect the eight-hour workday (see § 510) and overtime
pay requirements. (See, e.g., Assem. Com. on Appropriations, Analysis of Assem. Bill No. 60
(1999-2000 Reg. Sess.) as amended Mar. 22, 1999, pp. 1-4; Bearden, at p. 434, 41 Cal.Rptr.3d
482.) Through section 558, the Legislature authorized the Labor Commissioner to issue citations,
including an assessment of civil penalties, for overtime and other workday violations. (See Legis.
Counsel's Dig., Assem. Bill No. 60 (1999-2000 Reg. Sess.) 5 Stats. 1999, Summary Dig., p. 62.)
Under section 558, subdivision (a), any employer who violates these provisions “shall be subject
to a civil penalty as follows: [¶] (1) For any initial violation, fifty dollars ($50) for each underpaid
employee for each pay period for which the employee was underpaid in addition to an amount
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sufficient to recover underpaid wages. [¶] (2) For each subsequent violation, one hundred dollars
($100) for each underpaid employee for each pay period for which the employee was underpaid in
addition to an amount sufficient to recover underpaid wages.” (Italics added.) The next paragraph
directs that “[w]ages recovered pursuant to this section shall be paid to the affected employee.” (§
558, subd. (a)(3).) For clarity, we will refer to section 558 ’s fixed dollar amount ($50 or $100)
as its “fixed amount” and the ***236  “amount sufficient to recover underpaid wages” as the
“amount for unpaid wages” or “unpaid wages.”


The amount of unpaid wages recovered through section 558 will vary by employee. The crux of
the parties’ dispute concerns whether this employee-specific amount is the kind of “civil penalty”
the PAGA and Iskanian contemplated the employee pursuing on the state's behalf — and whose
recovery Iskanian thus immunized from predispute waivers in arbitration agreements.


III.


Initially, ZB argues that not all civil penalties are created equal. ZB posits that the PAGA may
well permit employees to recover two distinct types of *188  civil penalties: (1) “traditional” civil
penalties like section 558 ’s fixed amount; and (2) “nontraditional” civil penalties, like unpaid
wages under section 558, that are “victim specific” and were paid directly to the employee before
the PAGA. From ZB's perspective, Iskanian forbids predispute waivers of claims for the former;
but employers may require such waivers for the latter. (See Esparza, supra, 13 Cal.App.5th at p.
1243, 221 Cal.Rptr.3d 594 [“[a] determination that an award of unpaid wages under Labor Code
section 558 is a civil penalty does not control how we interpret the term civil penalty as it is used
in the Iskanian rule”].) Alternatively, ZB asserts that unpaid wages recovered through section 558
fail **246  to qualify as a civil penalty of either kind and are better understood as compensatory
damages. That would mean Lawson cannot seek those unpaid wages in her PAGA action since, as
even Lawson concedes, the PAGA only creates a cause of action for civil penalties. (See § 2699,
subd. (a).) Lawson, in contrast, urges us to read section 558 ’s reference to unpaid wages as part of
an integrated civil penalty recoverable under the PAGA. Because section 558 has no private right
of action and she can only seek its unpaid wages remedy through the PAGA, Iskanian provides
no basis for distinguishing it from any other civil penalty “ ‘previously enforceable only by the
state's labor law enforcement agencies.’ ” (Iskanian, supra, 59 Cal.4th at p. 381, 173 Cal.Rptr.3d
289, 327 P.3d 129.) That section 558 requires this amount to be paid to the affected employee
makes no difference, she says, since only the Labor Commissioner could secure such payment for
employees prior to the PAGA.


We agree in part with Lawson: section 558 lacks a private right of action. An aggrieved employee
can make use of section 558 ’s remedy only when she acts as the state's proxy — and that's a
role she can play only through a PAGA action. Nevertheless, a close, contextual analysis of the
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statutory scheme reveals that the amount for unpaid wages referenced in section 558 is not part
of that section's civil penalty and is not recoverable through a PAGA action. Instead, as ZB says,
this part of a section 558 citation represents compensatory damages. Section 558, in other words,
authorizes only the Labor Commissioner to issue a citation that includes both a civil penalty and
the same unpaid wages Lawson can alternatively recover under section 1194 through a civil action
or an administrative hearing. But section 2699, subdivision (a) does not authorize employees to
collect section 558 ’s unpaid wages through a PAGA action. This reading best harmonizes section
558 with the procedural provisions in section 1197.1, with analogous remedies elsewhere in the
Labor Code, and with the broader enforcement scheme for unpaid wages. It also fits with the
understanding of the agency in charge of issuing these citations, and with the relevant legislative
history.


***237  A.


[4]  [5]  [6]  [7] We review the Court of Appeal's interpretation of sections 2699, subdivision (a)
and 558 de novo. ( *189  United Riggers & Erectors, Inc. v. Coast Iron & Steel Co. (2018) 4 Cal.5th
1082, 1089, 232 Cal.Rptr.3d 428, 416 P.3d 792 (United Riggers).) Statutory interpretation requires
us “to ascertain and effectuate the intended legislative purpose.” (Ibid.) We consider the provisions’
language in its “broader statutory context” and, where possible, harmonize that language with
related provisions by interpreting them in a consistent fashion. (Ibid.) If an ambiguity remains after
this preliminary textual analysis, we may consider extrinsic sources such as legislative history and
contemporaneous administrative construction. (See id. at p. 1093, 232 Cal.Rptr.3d 428, 416 P.3d
792; Murphy, supra, 40 Cal.4th at p. 1103, 56 Cal.Rptr.3d 880, 155 P.3d 284.) Because statutes
governing employment conditions tend to have remedial purposes, we “liberally construe” them
“to favor the protection of employees.” (Augustus v. ABM Security Services, Inc. (2016) 2 Cal.5th
257, 262, 211 Cal.Rptr.3d 634, 385 P.3d 823 (Augustus); accord, Murphy, supra, 40 Cal.4th at
p. 1103, 56 Cal.Rptr.3d 880, 155 P.3d 284; see also Sav-On Drug Stores, Inc. v. Superior Court
(2004) 34 Cal.4th 319, 340, 17 Cal.Rptr.3d 906, 96 P.3d 194.)


Lawson offers what appears to be, at first glance, a plausible reading of the statute. Subdivision
(a) of section 558 uses a familiar structure: identifying a class (“civil penalty”) then using a colon
to introduce the members of that class; or, alternatively, identifying a term then using a colon to
introduce that term's definition. Under this reading, “civil penalty” is the class of remedy, while
the fixed amount and unpaid wages are members of that class: the employer “shall be subject to a
civil penalty as follows: [¶] ... fifty dollars ($50) ... in addition to an amount sufficient to recover
underpaid wages.” (§ 558, subd. (a)(1).) The lack of a comma between the fixed amount and the
amount for unpaid wages tends to support this reading.
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**247  But other language in the statute gives us reason to doubt Lawson's construction. Section
558, subdivisions (a)(1) and (2) state that the “civil penalty” is “in addition to an amount sufficient
to recover underpaid wages.” (Italics added.) What “in addition to” appears to indicate is that these
provisions subject the employer to a civil penalty on top of, not including, an amount meant to
compensate for unpaid wages. Moreover, the “[w]ages recovered” through that amount “shall be
paid to the affected employee.” (§ 558, subd. (a)(3).) It is not unheard of for the state to direct
payment of civil penalties to private citizens — this is precisely what the PAGA authorizes by
awarding aggrieved employees 25 percent of civil penalties recovered. Yet this directive could
suggest the unpaid wages address the injury to the employee, compensating her for what she's lost,
whereas civil penalties address the conduct of the employer and so typically redound primarily to
the state. In Murphy, we suggested that where an ambiguous Labor Code provision can plausibly
be categorized as either employee-focused or employer-focused, the former understanding better
reflects the principle of interpreting such provisions broadly in favor of protecting employees.
(See Murphy, supra, 40 Cal.4th at p. 1104, 56 Cal.Rptr.3d 880, 155 P.3d 284.) Just as Lawson's
reading finds support *190  in the language of section 558, so too, then, does ZB's alternative
assertion that the better reading treats those monies collected “to recover underpaid wages” as
compensatory damages.


Indeed, a closely related statute deploys precisely the same construction –– “in addition ***238
to an amount sufficient to recover underpaid wages” — to introduce compensatory damages for
unpaid wages, not civil penalties. Section 1197.1 sets out the procedures for issuing, contesting,
and enforcing judgments for citations issued under section 558. (See §§ 558, subd. (b), 1197.1.)
That section also provides its own civil penalties, analogous to section 558 ’s, for minimum
wage violations. According to section 1197.1 ’s terms, an employer who fails to pay minimum
wage “shall be subject to a civil penalty, restitution of wages, liquidated damages payable to the
employee, and any applicable penalties imposed pursuant to Section 203 as follows: [¶] (1) For
any initial violation that is intentionally committed, one hundred dollars ($100) for each underpaid
employee for each pay period for which the employee is underpaid. This amount shall be in
addition to an amount sufficient to recover underpaid wages, liquidated damages pursuant to
Section 1194.2, and any applicable penalties imposed pursuant to Section 203.” (§ 1197.1, subd.
(a)(1), italics added.)


Section 1197.1 is remarkably similar in structure to section 558. Like section 558, section 1197.1
authorizes the Labor Commissioner to issue a citation that includes a fixed component and an
underpaid wages component (and also adds liquidated damages and statutory penalty components).
Section 1197.1 follows section 558 in providing for a graduated civil penalty system for initial and
subsequent violations. 5  As in section 558, section 1197.1 requires that amounts beyond its fixed
component “be paid to the affected employee.” (Id., subd. (a)(3).) And citations under sections 558
and 1197.1 share the same procedures for issuance, contest, and enforcement. (See § 558, subd.
(b); compare ibid. with § 1197.1, subd. (b).)
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5 “For each subsequent violation for the same specific offense, two hundred fifty dollars ($250)
for each underpaid employee for each pay period for which the employee is underpaid
regardless of whether the initial violation is intentionally committed. This amount shall be in
addition to an amount sufficient to recover underpaid wages, liquidated damages pursuant to
Section 1194.2, and any applicable penalties imposed pursuant to Section 203.” (§ 1197.1,
subd. (a)(2).)


Unlike section 558, section 1197.1 ’s punctuation and parallelism make clear that the underpaid
wages component of its citation functions as relief in addition to civil penalties. Yet the provisions’
overall similarities in structure and language tend to support a conclusion that the Legislature's
broad purpose was essentially the same in section 558. (See *191  Winn v. Pioneer Medical
Group, Inc. (2016) 63 Cal.4th 148, 161, 202 Cal.Rptr.3d 447, 370 P.3d 1011 (Winn) [“We generally
presume that when the Legislature uses a word or phrase ‘in a particular sense in one part of a
statute,’ the word or phrase should **248  be understood to carry the same meaning when it arises
elsewhere in that statutory scheme”].)


Admittedly, in some respects the analysis of section 1197.1 could conceivably cut the other way.
Although distinguishing the unpaid wages section 558 references from its civil penalty is consistent
with the statute's language, why would the Legislature communicate somewhat more obliquely
in that statute a delineation made clear in section 1197.1? But Lawson gives us no reason to
consider overtime violations “unique” relative to minimum wage violations, so we have no basis
to conclude that the Legislature treated unpaid wages as a civil penalty in one context but not the
other. (See United Riggers, supra, 4 Cal.5th at p. 1091, 232 Cal.Rptr.3d 428, 416 P.3d 792.) In
these circumstances, we think certain quirks reflected in the statutes’ distinct legislative histories,
rather than any difference in underlying ***239  purpose, explains the discrepancy. When the
Legislature added section 558 to the Labor Code in 1999, it included both the fixed amount and
the amount for unpaid wages. Meanwhile, section 1197.1 as originally enacted, before it was
amended in 2011, included only a fixed component in its citation. 6  A legislature incrementally
accomplishing what it has previously instituted all at once might well express the same concept
with more clarity. (See United Riggers, supra, 4 Cal.5th at p. 1093, 232 Cal.Rptr.3d 428, 416
P.3d 792 [“Different bills, drafted by different authors, passed at different times, might well use
different language to convey the same basic rule, so the absence of an express limit in [Civil
Code] section 8814 need not imply a departure in meaning from other like statutes”].) And, of
course, the Legislature amended section 1197.1 to add unpaid wages and distinguish them from
civil penalties years after the PAGA's passage, when the importance of differentiating between
the two was evident. In contrast, section 558 ’s enacting Legislature likely did not foresee the
ramifications of failing to emphasize the dual nature of section 558 ’s remedy.
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6 Prior to amendment in 2011, former section 1197.1, subdivision (a), read: “Any employer
or other person acting either individually or as an officer, agent, or employee of another
person, who pays or causes to be paid to any employee a wage less than the minimum fixed
by an order of the commission shall be subject to a civil penalty as follows: [¶] (1) For
any initial violation that is intentionally committed, one hundred dollars ($100) for each
underpaid employee for each pay period for which the employee is underpaid. [¶] (2) For
each subsequent violation for the same specific offense, two hundred fifty dollars ($250) for
each underpaid employee for each pay period for which the employee is underpaid regardless
of whether the initial violation is intentionally committed.” (Stats. 2003, ch. 329, § 8, p.
2677.)


[8] Another reason cuts even more decisively in favor of treating the amount for unpaid wages as
something other than civil penalties: its relationship with section 1197.1 ’s procedural provisions.
We must harmonize related statutes with each other “so that all parts of the statutory scheme are
given *192  effect.” (Lexin v. Superior Court (2010) 47 Cal.4th 1050, 1090-1091, 103 Cal.Rptr.3d
767, 222 P.3d 214; accord, Winn, supra, 63 Cal.4th at p. 161, 202 Cal.Rptr.3d 447, 370 P.3d 1011.)
Section 1197.1, subdivision (c)(3) establishes a bond requirement for employers petitioning for a
writ of mandate to contest citations governed by section 1197.1 ’s procedures. Legislators approved
this bond requirement in 2016 (Stats. 2016, ch. 622, § 1) to ensure that unscrupulous employers
cannot avoid paying withheld wages by filing frivolous petitions. (See Assem. Com. on Labor
and Employment Off. of Assem. Floor Analyses, 3d reading analysis of Assem. Bill No. 2899
(2015-2016 Reg. Sess.) as amended May 4, 2016, pp. 1-2.) To have a petition heard, the employer
must post a bond with the Labor Commissioner “equal to the total amount of any minimum wages,
liquidated damages, and overtime compensation that are due and owing as determined pursuant
to subdivision (b) of Section 558.” 7  (§ 1197.1, subd. (c)(3), italics added.) In turn, subdivision
(b) of section 558 explains that the commissioner **249  may issue a citation when she or he
“determines that ***240  a person had paid or caused to be paid a wage for overtime work in
violation” of the law. (Italics added.) The Legislature frequently uses “compensation” and “wage”
as synonyms for one another. (Murphy, supra, 40 Cal.4th at p. 1104, fn. 6, 56 Cal.Rptr.3d 880,
155 P.3d 284.)


7 The use of the plural verb “are” in the relative defining clause creates some ambiguity as to
whether the adjectival phrase “due and owing ...” modifies only “overtime compensation”
or also “minimum wages” and “liquidated damages.” (§ 1197.1, subd. (c)(3).) But whether
we use the series-qualifier principle or last antecedent rule (see, e.g., White v. County of
Sacramento (1982) 31 Cal.3d 676, 680-681, 183 Cal.Rptr. 520, 646 P.2d 191), “due and
owing ...” at least refers to overtime compensation.


Reading the two statutes together supports a straightforward conclusion: The citations issued under
section 558 include some amount intended to compensate for a withheld “wage for overtime
work” — relief of the same class as “minimum wages” and “liquidated damages” in section
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1197.1, subdivision (c)(3). And because we presume the Legislature used the terms “wage” and
“wages” consistently throughout section 558, we may further conclude that the “amount sufficient
to recover underpaid wages” in subdivision (a) is the same compensatory component of the citation
that subdivision (b) references. Moreover, section 1197.1, subdivision (c)(3) instructs that the bond
amount — which includes “overtime compensation ... due and owing as determined pursuant
to subdivision (b) of Section 558” — “shall not include amounts for penalties.” (Italics added.)
What follows from this language is that “overtime compensation,” meaning the unpaid wages
assessed under section 558, does not “include [an] amount[ ] for penalties.” (§ 1197.1, subd. (c)(3).)
Nonetheless deeming the unpaid wages in section 558 a civil penalty would render subdivision (c)
(3) of section 1197.1 internally inconsistent.


*193  Construing the unpaid wages as compensatory relief that an employee may not recover in
a PAGA claim also avoids another potential inconsistency between the PAGA and section 558.
The PAGA requires 25 percent of civil penalties recovered to go to aggrieved employees (§ 2699,
subd. (i)), whereas section 558, subdivision (a)(3) requires 100 percent of any recovered wages
to be paid to the affected employee. Several courts of appeal have come to different conclusions
about which provision controls the allocation of unpaid wages under section 558 when recovered
as civil penalties in a PAGA claim. (Compare Zakaryan v. The Men's Wearhouse, Inc. (2019) 33
Cal.App.5th 659, 673-674, review granted July 10, 2019, S255610, with Thurman, supra, 203
Cal.App.4th at p. 1145, 138 Cal.Rptr.3d 130.) If it were in the ambit of the Legislature's purpose for
PAGA plaintiffs to recover unpaid wages as civil penalties, it presumably would have addressed
this apparent conflict directly. But our holding today makes clear the conflict is illusory, because
unpaid wages are not recoverable as civil penalties under the PAGA in the first place.


One final aspect of the Labor Code's remedial scheme also cuts against treating unpaid wages in
section 558 as a civil penalty. The “vast majority” of civil penalties in the Labor Code are “fixed,
arbitrary amount[s].” (Murphy, supra, 40 Cal.4th at p. 1107, 56 Cal.Rptr.3d 880, 155 P.3d 284;
see, e.g., §§ 225.5, subd. (a), 226.3, 226.8, subd. (b), 1174.5, 1197.1, subd. (a).) The PAGA itself
creates a similar default civil penalty scheme: $100 for each aggrieved employee per pay period for
an initial violation and $200 for each aggrieved employee per pay period for subsequent violations.
(§ 2699, subd. (f).) This suggests the Legislature understood civil penalties to consist primarily
of dollar-denominated fines. In some cases, the Legislature does calculate a “civil penalty” based
partially on an employee's unpaid wages. (E.g., §§ 210, subd. (a)(2) [“two hundred dollars ($200)
for each failure to pay each employee, plus 25 percent of the amount unlawfully withheld”], 225.5,
subd. (b) [same], 230.8, subd. (d) [“a civil penalty in an amount equal to three times the amount
of the employee's lost wages and work benefits”].) What makes it difficult to ***241  equate
section 558 with those provisions is that none of them describe a fixed amount “in addition to an
amount sufficient to recover underpaid wages” as sections 558 and 1197.1 do. Lawson makes no
argument for analogizing section 558 ’s amount for unpaid wages to the relief in these statutes
rather than the “restitution of wages” in section 1197.1. Section 1197.1 has a closer relationship
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and parallel scheme, and shares with section 558 a language construction appearing nowhere else
in the Labor Code.


[9] Accordingly, what we conclude is that section 558 authorizes the Labor Commissioner to
issue citations for a fixed civil penalty **250  amount “in addition to” a compensatory amount
“sufficient to recover underpaid wages.” Treating the amount for unpaid wages in this way best
harmonizes section 558 ’s provisions with each other and with the broader statutory scheme.


*194  To the extent the statutory text is ambiguous, legislative history likewise supports this
interpretation. As we have explained, the purpose of the PAGA was to authorize aggrieved
employees to seek civil penalties, which are distinctly an interest of the state and were previously
unrecoverable by private parties. (Iskanian, supra, 59 Cal.4th at p. 381, 173 Cal.Rptr.3d 289, 327
P.3d 129.) Although the Legislature created section 558 five years before the PAGA, it is notable
that the enacting Legislature characterized only the fixed amount as the new civil penalty it was
creating for the Labor Commissioner's sole enforcement. Legislative analyses of Assembly Bill
No. 60 (1999-2000 Reg. Sess.) consistently described the new section 558 ’s “civil penalties” as
“$50 per employee for each pay period for a first violation of the overtime pay requirements of
the bill, and $100 per employee for each pay period for subsequent violations.” (Assem. Com. on
Appropriations, Analysis of Assem. Bill No. 60 (1999-2000 Reg. Sess.) as amended Mar. 22, 1999,
pp. 3-4; Assem. Com. on Labor and Employment, Analysis of Assem. Bill No. 60 (1999-2000
Reg. Sess.) as amended Mar. 15, 1999, p. 4; Assem. Com. on Labor and Employment, Republican
Analysis of Assem. Bill No. 60 (1999-2000 Reg. Sess.) as amended Mar. 15, 1999, p. 15.) Analysis
of a bill later amending section 558 did the same — years after the significance of designating
or failing to designate something as a civil penalty would have been apparent because of the
PAGA. (Sen. Rules Com., Off. of Sen. Floor Analyses, 3d reading analysis of Assem. Bill No. 970
(2015-2016 Reg. Sess.) as amended Aug. 24, 2015, p. 2 [describing existing law].)


A contemporaneous internal DLSE memorandum on the new law further supports our
interpretation. The Labor Commissioner's memorandum characterized the unpaid wages as the
same compensatory relief already available to employees through other means. A premise of its
analysis was that section 558 established “a civil penalty citation system” as a “new method for
enforcing overtime obligations.” (Chief Counsel Miles E. Locker and Labor Commissioner Marcy
V. Saunders, mem. to DLSE Professional Staff, Dec. 23, 1999.) A “citation” could include: “1) a
civil penalty that is payable to the State (set for an initial violation, which we interpret as a first
citation, at $50 per employee per pay period for which the employee was underpaid; and for a
subsequent violation, at $100 per employee per pay period in which the employee was underpaid),
and 2) an additional amount representing the unpaid overtime wages owed to the employees,
with any such wages that are recovered to be paid by DLSE to the affected employees.” (Ibid.,
original italics.) The commissioner praised that second part of the citation as both “a ***242
significant enforcement mechanism” and “a means of expeditiously pursuing the collection of
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unpaid overtime wages.” (Ibid.) Expeditious, she meant, relative to existing means of “enforcing
a worker's right to overtime compensation”: DLSE could “still prosecute overtime violations”
through a civil action pursuant to section 1193.6 or a Berman hearing. (Ibid.) But the citation
*195  power was important because DLSE could issue citations without an advance hearing. (See
§ 558, subd. (b).) The commissioner, then, saw the amount corresponding to unpaid wages as a
faster means of collecting the compensatory damages DLSE could already recover through a civil
action and that employees could pursue directly by requesting a Berman hearing or filing a section
1194 claim.


Deeming the unpaid wages amount to be a civil penalty despite the existing enforcement
mechanisms for those wages cannot be squared with the understanding of that term under the
PAGA. Civil penalties are an interest of the state. Employees could not recover them until the
PAGA authorized aggrieved employees to do so as agents of the state. In contrast, section 558 ’s
amount for unpaid wages merely supplemented preexisting procedures available to employees for
recovering their individual unpaid wages. Contrary to Lawson's contentions, these features make
the unpaid wages the Labor Commissioner recovers under section 558 fundamentally different
from the civil penalties an employee **251  recovers under the PAGA. (See Iskanian, supra, 59
Cal.4th at p. 381, 173 Cal.Rptr.3d 289, 327 P.3d 129.)


B.


Lawson takes a different view of section 558 and the Legislature's purpose in this context. As
several courts of appeal have reasoned or assumed, she urges us to conclude that a straightforward
reading of section 558 renders the amount for unpaid wages a civil penalty. (See Thurman, supra,
203 Cal.App.4th at p. 1145, 138 Cal.Rptr.3d 130; Bradstreet v. Wong (2008) 161 Cal.App.4th
1440, 1451, 75 Cal.Rptr.3d 253, abrogated on other grounds by Martinez v. Combs (2010) 49
Cal.4th 35, 109 Cal.Rptr.3d 514, 231 P.3d 259; Jones v. Gregory (2006) 137 Cal.App.4th 798, 809,
fn. 11, 40 Cal.Rptr.3d 581, abrogated on other grounds by Martinez, supra, 49 Cal.4th 35, 109
Cal.Rptr.3d 514, 231 P.3d 259; Caliber Bodyworks, Inc. v. Superior Court (2005) 134 Cal.App.4th
365, 378-379, 381, 36 Cal.Rptr.3d 31.) She also relies on dictum in Reynolds v. Bement (2005)
36 Cal.4th 1075, 32 Cal.Rptr.3d 483, 116 P.3d 1162 (Reynolds), abrogated on other grounds by
Martinez, stating the same. (Id. at p. 1089, 32 Cal.Rptr.3d 483, 116 P.3d 1162.)


Yet reading the relevant provisions in context, it becomes clear that unpaid wages the Labor
Commissioner recovers through section 558 are separate from and additional to, rather than
thoroughly included within, the civil penalty a private plaintiff may recover in a PAGA action.
(See United Riggers, supra, 4 Cal.5th at p. 1089, 232 Cal.Rptr.3d 428, 416 P.3d 792 [“Our role
in interpreting statutes is to ascertain and effectuate the intended legislative purpose ... [and]
constru[e] words in their broader statutory context”].) Indeed, most of the cases Lawson cites
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did not have the benefit of considering section 1197.1 ’s amended 2011 language, and even the
Thurman court had no opportunity to consider the *196  2016 amendment's reference to “overtime
compensation” under section 558. (§ 1197.1, subd. (c)(3).) Moreover, we did not squarely confront
this issue in Reynolds, which concerned whether employees could seek recovery from individual
corporate agents, not the nature of that ***243  recovery under section 558. 8  (See Reynolds,
supra, 36 Cal.4th at p. 1089, 32 Cal.Rptr.3d 483, 116 P.3d 1162.)


8 To the extent Thurman v. Bayshore Transit Management, supra, 203 Cal.App.4th 1112, 138
Cal.Rptr.3d 130, Bradstreet v. Wong, supra, 161 Cal.App.4th 1440, 75 Cal.Rptr.3d 253, Jones
v. Gregory, supra, 137 Cal.App.4th 798, 40 Cal.Rptr.3d 581, and Caliber Bodyworks, Inc.
v. Superior Court, supra, 134 Cal.App.4th 365, 36 Cal.Rptr.3d 31 are inconsistent with our
holding that unpaid wages under section 558 may not be recovered through a PAGA action,
we disapprove them. We also disapprove Zakaryan v. The Men's Wearhouse, Inc., supra, 33
Cal.App.5th 659, and Mejia v. Merchants Building Maintenance, LLC (2019) 38 Cal.App.5th
723, 251 Cal.Rptr.3d 61, to the extent they are inconsistent with this holding.


Lawson also stresses the Legislature's presumed goals of increasing the government's authority to
enforce existing and newly enhanced overtime protections and deterring employer violations of
those protections. According to her, we must read the amount for unpaid wages as a civil penalty in
light of these purposes. (See Home Depot, U.S.A., Inc. v. Superior Court (2010) 191 Cal.App.4th
210, 225, 120 Cal.Rptr.3d 166 [“ ‘Civil penalties are inherently regulatory, not remedial,’ and
are intended to secure obedience ‘to statutes and regulations validly adopted under the police
power’ ”].) Yet even compensatory relief intended “first and foremost to compensate employees
for their injuries” (Murphy, supra, 40 Cal.4th at p. 1111, 56 Cal.Rptr.3d 880, 155 P.3d 284) may
have an “incidental behavior-shaping purpose” (id. at p. 1110, 56 Cal.Rptr.3d 880, 155 P.3d 284).
That the Legislature or Labor Commissioner believed the amount for unpaid wages would serve
a compliance function does not necessarily make it a civil penalty.


[10]  [11] Nor do we find the conclusion we have reached — that unpaid wages under section
558 must be distinguished from the civil penalty aggrieved employees may recover under the
PAGA — inconsistent with the Labor Code's broader remedial purpose or “the protection of
employees” (Augustus, supra, 2 Cal.5th at p. 262, 211 Cal.Rptr.3d 634, 385 P.3d 823). The
citation procedure meaningfully enhanced enforcement of the Labor Code by establishing new
civil penalties for **252  wage and hour violations while also accelerating recovery of employees’
unpaid wages. The Legislature could reasonably choose to make the former but not the latter
available under the PAGA, as other remedies were already provided to resolve employees’ unpaid
wage claims. (See 252 Cal.Rptr.3d ante, at pp. 234–235, 448 P.3d at pp. 244–245 p. 186.) This
interpretation still lets employees pursue those remedies alongside PAGA claims to obtain full
recovery. (See § 2699, subd. (g)(1).) As we explained in Arias, nonparty employees may even
use the proof of a Labor Code violation in a successful PAGA action against an employer in a



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS1197.1&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027203454&pubNum=0004041&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS558&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS1197.1&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_b1b5000051ac5

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007113942&pubNum=0004040&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS558&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007113942&pubNum=0004040&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&fi=co_pp_sp_4040_1089&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1089

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007113942&pubNum=0004040&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&fi=co_pp_sp_4040_1089&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1089

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027203454&pubNum=0007047&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027203454&pubNum=0007047&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015802215&pubNum=0007047&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008680143&pubNum=0007047&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2008680143&pubNum=0007047&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007726520&pubNum=0007047&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007726520&pubNum=0007047&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS558&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047883887&pubNum=0007053&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047883887&pubNum=0007053&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048885374&pubNum=0007047&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048885374&pubNum=0007047&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024172352&pubNum=0004041&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&fi=co_pp_sp_4041_225&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_225

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2024172352&pubNum=0004041&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&fi=co_pp_sp_4041_225&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_225

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011956573&pubNum=0004040&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&fi=co_pp_sp_4040_1111&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1111

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011956573&pubNum=0004645&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS558&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS558&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2040571557&pubNum=0007052&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&fi=co_pp_sp_7052_262&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7052_262

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2699&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_4d690000c9482

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019228329&pubNum=0004040&originatingDoc=I031b0f30d59111e9aec88be692101305&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





ZB, N.A. v. Superior Court, 8 Cal.5th 175 (2019)
448 P.3d 239, 252 Cal.Rptr.3d 228, 2019 Wage & Hour Cas.2d (BNA) 342,167...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 21


subsequent action for “lost wages” and other “remedies in addition to civil penalties.” (Arias,
supra, 46 Cal.4th at p. 987, 95 Cal.Rptr.3d 588, 209 P.3d 923.) Nonparty employees are bound by
the judgment in an action under the PAGA, but only with respect to recovery of civil penalties. (Id.
at p. 986, 95 Cal.Rptr.3d 588, 209 P.3d 923.) This is because the PAGA “authorizes a representative
action only *197  for the purpose of seeking [civil] penalties for Labor Code violations [citation],
and an action to recover civil penalties ‘is fundamentally a law enforcement action,’ ” not one for
the benefit of private parties. (Ibid.)


[12] Yet there is no question that nonparty employees may “invoke[e] collateral estoppel” in the
future, “us[ing] the judgment against the employer to obtain remedies ***244  other than civil
penalties for the same Labor Code violations.” (Id. at p. 987, 95 Cal.Rptr.3d 588, 209 P.3d 923.)
This limited, nonmutual issue preclusion is permissible because the purpose of the underlying
PAGA action itself is “to protect the public, and the potential impact on remedies other than civil
penalties is ancillary to the action's primary objective.” (Ibid.) And our holding today tracks this
distinction in Arias between civil penalties and additional remedies available under the Labor
Code.


Finally, Lawson contends that unpaid wages recovered under section 558 meet the definition of
“civil penalty” because prior to the PAGA, only the state could bring an action under section 558.
(See Iskanian, supra, 59 Cal.4th at p. 381, 173 Cal.Rptr.3d 289, 327 P.3d 129.) Yet while section
558 gave the state exclusive power to collect unpaid wages through its citation procedure, we have
already explained that section 558 achieves the same result with respect to unpaid wages as the
private right of action under section 1194. So only the fixed amount qualifies as a “civil penalty.”


IV.


[13] We now address the consequences of our holding for ZB's motion to compel arbitration.
Iskanian established an important principle: employers cannot compel employees to waive their
right to enforce the state's interests when the PAGA has empowered employees to do so. But for
Iskanian to apply, the state must in fact have delegated enforcement of its interests to private
citizens. The Legislature used the PAGA to delegate enforcement of civil penalties. In contrast,
we now hold that the “amount sufficient to recover underpaid wages” authorized in section 558,
subdivision (a) constitutes compensatory relief –– a type of recovery separate from its civil
penalties. This reading properly reflects both the PAGA's purpose and section 558 ’s purpose to
enhance and streamline enforcement of the Labor Code's overtime and workday requirements.


When the Court of Appeal determined that the motion to compel arbitration should have been
denied, it was operating on the faulty premise that section 558 ’s civil penalty includes unpaid
wages. Yet the court's ultimate conclusion about ZB's motion was justified. We agree with the
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Court of Appeal that section 558 has no private right of action. Nor can employees *198  recover
the unpaid wages described in section 558 in a PAGA claim — even though section 558 permits the
Labor Commissioner to include that amount in a citation. Simply put, Lawson's complaint alleges
entitlement to relief she cannot seek because she lacks a cause of action: an amount for unpaid
wages under section 558. ZB's motion sought to compel arbitration of only that impermissible
request for relief rather than any valid claim the court could compel to arbitration. Accordingly,
while we disagree with its reasoning, we conclude that the Court of Appeal correctly granted ZB's
**253  writ petition and ordered the trial court to deny ZB's motion to compel arbitration.


Given this conclusion, ZB has suggested the trial court strike from the complaint Lawson's
allegation requesting unpaid wages. (See Code Civ. Proc., § 436.) Lawson, for her part, has
indicated she would like to amend her complaint to request unpaid wages under an appropriate
cause of action. (See id., § 472.) The trial court may consider these issues on remand.


V.


An employee's predispute agreement to individually arbitrate her claims is unenforceable where it
blocks an employee's PAGA claim from proceeding. But a PAGA ***245  claim does not include
unpaid wages under section 558. Because ZB's motion to compel arbitration concerned relief that
was not cognizable under the sole cause of action in Lawson's complaint, we affirm the judgment
of the Court of Appeal and remand for proceedings consistent with this opinion.


Cantil-Sakauye, C. J., Chin, J., Corrigan, J., Liu, J., Kruger, J., and Groban, J., concurred.


All Citations


8 Cal.5th 175, 448 P.3d 239, 252 Cal.Rptr.3d 228, 2019 Wage & Hour Cas.2d (BNA) 342,167, 19
Cal. Daily Op. Serv. 9115, 2019 Daily Journal D.A.R. 8825
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243 Cal.App.4th 274
Court of Appeal, Fourth District, Division 3, California.


ZIANI HOMEOWNERS ASSOCIATION, Plaintiff and Respondent,
v.


BROOKFIELD ZIANI LLC et al., Defendants and Respondents;
Ali Fadavi et al., Movants and Appellants.


G050284
|


Filed December 22, 2015


Synopsis
Background: Condominium homeowners' association (HOA) brought a construction defect
lawsuit against builder. Owners of individual condominium units moved to intervene. The Superior
Court, Orange County, No. 30–2012–00583548, Robert J. Moss, J., denied owners' motion to
intervene. Owners appealed.


[Holding:] The Court of Appeal, Thompson, J., held that relevant date for determining timeliness
of owners' motion to intervene was when they should have known their interests were not being
adequately represented.


Reversed and remanded with directions.


O'Leary, P.J., filed concurring opinion.


Procedural Posture(s): On Appeal; Motion to Intervene.


West Headnotes (4)


[1] Parties Time for intervention
The relevant date for determining the timeliness of condominium owners' motion to
intervene in homeowners' association's (HOA) construction defect lawsuit against builder
was the date the owners knew or should have known their interests in the litigation were
not being adequately represented by the HOA, not the earlier date when they knew the
litigation had been filed. Cal. Civ. Proc. Code § 387.
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12 Cases that cite this headnote


[2] Statutes Statutes from other jurisdictions
Statutes Legislative Construction
When the Legislature adopts the substance of a non-California statute, the Legislature is
presumed to have acted with knowledge and in light of decisions interpreting the adopted
statute.


1 Cases that cite this headnote


[3] Parties Time for intervention
In adopting the statute governing intervention in a lawsuit, the Legislature intended it to
be interpreted consistently with federal cases interpreting the corresponding Federal Rule
of Civil Procedure, and the timeliness of a motion to intervene under the statute should be
determined based on the date the proposed interveners knew or should have known their
interests in the litigation were not being adequately represented. Fed. R. Civ. P. 24; Cal.
Civ. Proc. Code § 387.


13 Cases that cite this headnote


[4] Parties Grounds
Intervention is permitted only when the intervener's participation is necessary to protect
his or her interests. Cal. Civ. Proc. Code § 387(b).


See 4 Witkin, Cal. Procedure (5th ed. 2008) Pleading, § 214.


5 Cases that cite this headnote


**400  Appeal from an order of the Superior Court of Orange County, Robert J. Moss, Judge.
Reversed and remanded with instructions. (Super. Ct. No. 30–2012–00583548)


Attorneys and Law Firms


Alvarado Smith, Robert J. Stein II, Claire M. Schmidt and Mayte Santacruz, for Movants and
Appellants.
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Fenton Grant Mayfield Kaneda & Litt, Daniel H. Clifford, Joseph Kaneda and Bruce Mayfield,
for Plaintiff and Respondent.


No appearance for Defendants and Respondents.


OPINION


THOMPSON, J.


*275  Movants and appellants Ali Fadavi, Shadi Ghazi, Pamela Bacha, Mary Roll, Jenna Pearce,
Joe Pearce, Michael Ehsani, Robert Glass, and Rocheda Reid (Movants) appeal from an order
denying their motion to intervene on the grounds it was not timely. Movants argue the trial court
*276  erred in determining timeliness, based upon the date the complaint was filed. We agree.
Therefore, we reverse the order and remand with instructions to reconsider the timeliness of the
motion, based upon the date Movants knew or should have known their interests in this litigation
were not being adequately represented, and, if it is determined to be timely, then to decide the
motion on the merits.


FACTS


Brookfield Ziani LLC (Brookfield) constructed a condominium development (Condominium
Development) in Newport Coast in 2003 and 2004. In July 2012, Ziani Homeowners Association
(HOA) sued Brookfield and others, alleging construction defects, including plumbing defects.
Movants are owners of individual units within the Condominium Development and are HOA
members.


The plumbing defect claims concerned leaks in the pipes, with some of those pipes being located
in the individual owners' units and some in the common areas. The plumbing defect claims were
the largest item (by cost of repair) in the lawsuit. The unit owners are responsible for the costs of
plumbing repairs in their individual **401  units, while the HOA is responsible for the costs of
plumbing repairs in the common areas.


The HOA complaint was brought in the name of the HOA and asserted: “By the express terms
of the governing documents and pursuant to Code of Civil Procedure section 382 and Civil Code
sections 1364 and 1368.3, [HOA] is granted the general authority and responsibility to bring
the herein stated action on behalf of all owners of condominium units within the Condominium
Development.”
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The HOA complaint further asserted: “[HOA] ... has the sole and exclusive right and duty to
manage, operate, control, repair, replace and restore the Condominium Development, ... including
the right, duty, and power to contract for legal services to prosecute any action affecting the [HOA]
when such action is deemed by it necessary to enforce its power, rights and obligations, including
the bringing of this action.... Plaintiff seeks recovery for damages to the property which consists
of but is not limited to damages to the common areas, damages to the separate interests which the
[HOA] is obligated to maintain, repair, and/or damages to the separate interests within the [HOA]'s
common interest, power and standing.”


From the outset, the HOA board of directors and its attorney, Mr. Kaneda, represented to the
individual unit owners, including Movants, that the HOA was pursuing the plumbing defect claims
and would not settle unless and *277  until it obtained full recovery to pay for the necessary
repairs to the common areas and to the individual units. The HOA board and Mr. Kaneda told the
individual unit owners they could file their own lawsuits, but discouraged them from doing so,
because, they promised, the HOA and its counsel were bearing the expenses of the litigation and
were vigorously pursuing all of the plumbing defect claims.


Thereafter, Mr. Kaneda occasionally spoke at HOA board meetings, and kept the individual unit
owners informed about the status of the litigation. At a January 21, 2014 HOA board meeting, Mr.
Kaneda said the case had not settled and was scheduled to go to trial in the summer of 2014. Mr.
Kaneda assured the individual unit owners he would not recommend any settlement which did not
pay for all past and future plumbing defect repairs.


Between the January 21 and March 25 HOA board meetings, the HOA agreed to settle the lawsuit
with Brookfield. At the March 25 HOA board meeting, the individual unit owners were informed
of the existence of the settlement, but not its terms. The HOA and its counsel refused to answer
questions about the settlement, including questions about the plumbing defect claims. One HOA
board member resigned in protest over the settlement.


On March 31, Mr. Kaneda sent a letter to all of the individual unit owners, which provided
some information about the settlement. The letter told the individual unit owners the settlement
“cover[ed] all the necessary and needed repairs,” and “with the settlement monies the [HOA] shall
be able to completely re-plumb the entire project.” However, it also stated that completing those
repairs would require use of the HOA's reserve funds.


In a subsequent letter dated April 14, Mr. Kaneda said the settlement would only cover the cost
of repairs made with “PEX [plastic] piping,” and the decision to use PEX or copper piping (as
used in the original construction) would be ultimately made by the HOA board. Mr. Kaneda also
stated the settlement would not reimburse the individual unit owners who already paid to repair
their plumbing defects.
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**402  At the April 22 HOA board meeting, Mr. Kaneda disclosed more terms of the settlement,
which allegedly showed the settlement would leave the individual unit owners with some
combination of out-of-pocket expenses for the plumbing repairs, a special HOA assessment, and
depleted HOA reserves.


In May 2014, Movants filed a motion to intervene (Motion). The Motion sought both permissive
intervention (Code Civ. Proc., § 387, subd. (a); all further undesignated statutory references
are to this code), and mandatory intervention (§ 387, subd. (b)). The Motion was supported by
declarations *278  from Movants Fadavi and Ghazi, together with a class action complaint, and
a request for judicial notice.


Movants argued mandatory intervention was proper because: (1) Movants were individual unit
owners and members of the HOA, and they had a direct and immediate financial interest in the
litigation; (2) the proposed settlement would impair or impede Movants' ability to protect their
interests; (3) the HOA board and its counsel were no longer adequately representing Movants'
interests; and (4) the Motion was timely because Movants filed it promptly after learning the HOA
board and its counsel were no longer adequately representing Movants' interests.


Movants contended permissive intervention was proper because: (1) Movants had a direct and
immediate financial interest in the litigation; (2) the Motion was timely; (3) intervention would
not enlarge the issues in the case because Movants adopted the same substantive claims based on
the same alleged plumbing defects; and (4) the benefit of allowing intervention outweighed the
HOA's interests in controlling the litigation because the claims were the same, and denial would
prejudice the individual unit owners whose claims might be barred by the statutes of limitation.


The HOA filed opposition to the Motion, supported by a declaration from Denise Hartman, the
HOA board president. (Brookfield and other defendants also opposed the Motion.) With respect
to mandatory intervention, the HOA conceded Movants had an interest in the property at issue
in the litigation. The HOA argued, however, the proposed settlement would not impair or impede
Movants' ability to protect their interests because the HOA board would ultimately decide how the
settlement funds would be used and Movants had recourse under the covenants, conditions, and
restrictions (CC & R's) for the Condominium Development.


The HOA also asserted Movants failed to demonstrate the HOA did not adequately represent their
interests. In fact, even at that late date, the HOA argued it was still adequately representing the
interests of the individual unit owners. In essence, the HOA argued the Motion was too early--
not too late.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS387&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS387&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76





Ziani Homeowners Assn. v. Brookfield Ziani LLC, 243 Cal.App.4th 274 (2015)
196 Cal.Rptr.3d 399, 15 Cal. Daily Op. Serv. 13,514, 2015 Daily Journal D.A.R. 13,611


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


As to permissive intervention, the HOA argued Movants did not have a direct and immediate
interest because resolution of the litigation would not affect the relationship between the HOA and
Movants vis-à-vis the CC & R's. The HOA also asserted intervention would enlarge the issues
in the litigation because Movants filed a class action, which would require litigation over class
certification issues. The HOA added Movants did not offer a compelling reason for intervention,
and the likelihood of delay to litigate the class certification issues would prejudice the HOA.


*279  Movants filed a reply, supported by a declaration from their attorney, another request for
judicial notice, and evidentiary objections to Hartman's declaration. Their reply pointed out the
HOA did not contend the Motion was untimely.


**403  As to mandatory intervention, Movants noted the HOA conceded the Movants had an
interest in the litigation. Movants stated they had learned the proposed settlement contained a
release of their individual unit plumbing defect claims, and the proposed settlement would impair
or impede their ability to protect their interests.


Movants again asserted the HOA and its counsel were no longer adequately representing Movants'
interests because the HOA could not pursue their individual plumbing defect claims, the proposed
settlement created a conflict between the HOA and its members, the HOA misled its members,
and the HOA violated its members' rights.
With respect to permissive intervention, Movants argued they had an interest in litigation, and they
noted the HOA conceded Movants had such an interest in the mandatory intervention section of
its opposition, but disputed they had such an interest in the permissive intervention section of its
opposition. Movants contended intervention would not enlarge the issues in the litigation because
there were no new claims and the reasons for intervention outweighed the HOA's objections.


The court conducted a hearing on the Motion. Among other things, the HOA's counsel argued
it was authorized by statute to represent the individual unit owners' interests, the HOA did that
by settling all common area and individual unit claims, the HOA would effectuate the repairs,
and Movants' remedy was against the HOA. At one point the court stated, “So I guess I--should
I deny their motion to intervene and maybe do so--maybe do so incorrectly, or should I let them
intervene and then address the real issue on a motion for judgment on the pleadings or something
like that? That's kind of what I am wondering.” Movants' counsel answered by addressing each
of the elements of mandatory intervention, including that “Nobody is claiming [the Motion is]
untimely....” The court took the matter under submission.


The court denied the Motion by minute order, which stated: “CCP § 387 sets forth the criteria
for mandatory intervention. The prospective intervener must establish two criteria: First, that the
person seeking to intervene ‘claims an interest relating to the property ... which is the subject of
the action....’ And, second, ‘that person is so situated that the disposition of the action may as a
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practical matter impair or impede that person's interest....’ [¶] There is an exception to this rule
also set forth in § 387 which states ‘... unless that person's interest is adequately represented by
existing parties.’ [¶] Finally, the very first three words of § 387 state ‘Upon timely application....’
The *280  parties agree that the prospective interveners have an interest in the property that is the
subject of the action. [¶] The court finds that the disposition of the action may impair or impede
the prospective interveners' interest--for example, if the HOA settles for too little the individual
homeowners may have to pay for necessary repairs out of their own pockets. Also, whether the
HOA is adequately representing the individual homeowners' interest is precisely why the motion
to intervene was filed in the first place--so the court cannot at this time find that the individual
homeowners are ‘adequately’ represented by the HOA. [¶] However, the court finds that the
prospective interveners have failed to file a timely application. The individual homeowners knew
or should have known about this litigation on or about the date the complaint was filed, 7/13/12.
[¶] Instead of filing their application at that time they waited until almost two years later, when
the HOA and developer had worked out a settlement, to try to intervene. [¶] To **404  allow
them to intervene at this time would be particularly unfair to the developer who committed its
resources to settling the case with HOA with the understanding that the HOA had standing to
do so based on CC § 5980. Now having committed to a settlement, the interveners would keep
the case alive even though the developer has ‘bought her peace.’ Had the motion to intervene
been filed at or about the time the case was filed, the developer could have taken the claims of
the individual homeowners into account. For the same reason, the court exercises its authority to
disallow discretionary intervention. [¶] While it may be true that the prospective interveners can
simply file a separate action against the developer and/or the HOA, the court will deal with that
case when and if it is filed. [¶] If the HOA engaged in fraud and/or breach of fiduciary duty the
homeowners are free to assert such claims. The only issue before court now is whether to allow
intervention in this case, and the answer to that question is ‘no.’ ”


DISCUSSION


[1] Movants contend the trial court erred as a matter of law by ruling the Motion was untimely,
based on the finding that almost two years had elapsed from the date “[t]he individual homeowners
knew or should have known about this litigation on or about the date the complaint was filed,
7/13/12.” Movants argue the court should have determined the timeliness issue, based on the
date they knew or should have known their interests in the litigation were not being adequately
represented. We agree.


The parties have not directed our attention to any controlling California authority, and we have
found no reported decision which identified the correct date to use as the starting point for
determining the timeliness of a motion to intervene under section 387. However, we note section
387 was modeled after and is “virtually identical” to *281  rule 24 of the Federal Rules of Civil
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Procedure (28 U.S.C.; rule 24). (Hodge v. Kirkpatrick Development, Inc. (2005) 130 Cal.App.4th
540, 555, 30 Cal.Rptr.3d 303 (Hodge ).) Both provide for mandatory and permissive intervention,
subject to a “timely application” requirement. (Compare § 387, subds. (a) & (b) with rule 24,
subds. (a) & (b).)


[2] Further, we recognize section 387 was adopted after rule 24, and “[w]hen the Legislature
adopts the substance of a non-California statute, the Legislature is presumed to have acted with
knowledge and in light of decisions interpreting the adopted statute. [Citation.]” (Hodge, supra,
130 Cal.App.4th at p. 555, 30 Cal.Rptr.3d 303.) Therefore, it appears the Legislature must have
intended that section 387 should be given the same meaning, force, and effect as has been given
to rule 24 by the federal courts. (Hodge, at p. 556, 30 Cal.Rptr.3d 303; see Kahn v. Kahn (1977)
68 Cal.App.3d 372, 384, 137 Cal.Rptr. 332.)


The federal court decisions are in substantial agreement. They focus “ ‘on the date the person
attempting to intervene should have been aware his interest[s] would no longer be protected
adequately by the parties, rather than the date the person learned of the litigation.’ ” (Chamness v.
Bowen (9th Cir.2013) 722 F.3d 1110, 1121, quoting Bates v. Jones (9th Cir.1997) 127 F.3d 870, 873;
Officers for Justice v. Civil Service Com'n (9th Cir.1991) 934 F.2d 1092, 1095–1096 [same]; Cal.
Dept. of Toxic Substances v. Commer. Realty (9th Cir.2002) 309 F.3d 1113, 1120 [intervener must
act as soon as he knows or has reason to know that interests might be adversely affected by outcome
of litigation]; Legal Aid Soc. of Alameda Co. v. Dunlop (9th Cir.1980) 618 F.2d 48, 50 [relevant
**405  circumstance is when intervener became aware its interest would no longer be protected
adequately by parties]; Benjamin v. Department of Public Welfare of PA (3rd Cir.2012) 701 F.3d
938, 950 [delay measured from time intervener knows or should have known of alleged risks to
rights or representative's shortcomings]; Hill v. Western Elec. Co., Inc. (4th Cir.1982) 672 F.2d
381, 386 [critical issue is whether intervener moved promptly after interest no longer adequately
represented]; Sierra Club v. Espy (5th Cir.1994) 18 F.3d 1202, 1206 [timeliness measured by speed
with which intervener acted when became aware its interests would no longer be protected by
original parties]; Oklahoma ex rel. Edmondson v. Tyson Foods, Inc. (10th Cir.2010) 619 F.3d 1223,
1233 [not untimely if intervener's interests adequately represented until shortly before motion to
intervene]; Reich v. ABC/York–Estes Corp. (7th Cir.1995) 64 F.3d 316, 321 [timeliness determined
from the time interveners learn interest might be impaired--not when suit filed or even when they
learned of its existence].) Likewise, In re Discovery Zone Securities Lit. (N.D.Ill.1998) 181 F.R.D.
582, 594, held, in a situation analogous to the case at bar, the petitioner “moved to intervene well
within a reasonable amount of time after discovering that class counsel was no longer litigating
or negotiating on its behalf.”


*282  The HOA has not attempted to distinguish these federal cases, or directed our attention to
any other cases, California or federal, which apply a different rule.



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR24&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR24&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006828638&pubNum=0007047&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006828638&pubNum=0007047&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006828638&pubNum=0004041&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS387&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS387&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR24&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR24&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS387&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR24&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006828638&pubNum=0007047&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006828638&pubNum=0007047&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS387&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000600&cite=USFRCPR24&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006828638&pubNum=0007047&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977103059&pubNum=0000227&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977103059&pubNum=0000227&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030926796&pubNum=0000506&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&fi=co_pp_sp_506_1121&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1121

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2030926796&pubNum=0000506&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&fi=co_pp_sp_506_1121&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1121

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997207162&pubNum=0000506&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&fi=co_pp_sp_506_873&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_873

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991105503&pubNum=0000350&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&fi=co_pp_sp_350_1095&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1095

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002682400&pubNum=0000506&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&fi=co_pp_sp_506_1120&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1120

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002682400&pubNum=0000506&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&fi=co_pp_sp_506_1120&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1120

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980112578&pubNum=0000350&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&fi=co_pp_sp_350_50&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_50

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029410269&pubNum=0000506&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&fi=co_pp_sp_506_950&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_950

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2029410269&pubNum=0000506&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&fi=co_pp_sp_506_950&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_950

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982110583&pubNum=0000350&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&fi=co_pp_sp_350_386&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_386

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982110583&pubNum=0000350&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&fi=co_pp_sp_350_386&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_386

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994075615&pubNum=0000506&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&fi=co_pp_sp_506_1206&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1206

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023091588&pubNum=0000506&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&fi=co_pp_sp_506_1233&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1233

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2023091588&pubNum=0000506&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&fi=co_pp_sp_506_1233&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1233

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995176335&pubNum=0000506&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&fi=co_pp_sp_506_321&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_321

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998185770&pubNum=0000344&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&fi=co_pp_sp_344_594&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_344_594

http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998185770&pubNum=0000344&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RP&fi=co_pp_sp_344_594&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_344_594





Ziani Homeowners Assn. v. Brookfield Ziani LLC, 243 Cal.App.4th 274 (2015)
196 Cal.Rptr.3d 399, 15 Cal. Daily Op. Serv. 13,514, 2015 Daily Journal D.A.R. 13,611


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 9


[3] Accordingly, we conclude that in adopting section 387, the Legislature intended it to be
interpreted consistently with federal cases interpreting rule 24, and the timeliness of a motion to
intervene under section 387 should be determined based on the date the proposed interveners knew
or should have known their interests in the litigation were not being adequately represented. (Cf.
Hodge, supra, 130 Cal.App.4th at p. 556, 30 Cal.Rptr.3d 303.)


[4] Our conclusion is consistent with the plain language and purpose of section 387. For example,
with regard to mandatory intervention, so long as all the other requirements are met, a court
shall permit a person to intervene, “unless that person's interest is adequately represented by
existing parties.” (§ 387, subd. (b).) Hence, intervention is permitted only when the intervener's
participation is necessary to protect his or her interests. Of course, this makes sense. Intervention
is not necessary or desirable when the intervener's interests are adequately represented, as it would
serve only to complicate and delay the litigation for no good reason.


In sum, the court here used the wrong date as the starting point for determining the timeliness of the
Motion. The court should have used the date on which Movants knew or should have known their
interests in this litigation were not being adequately represented by the HOA, not the date on which
Movants knew or should have known about this litigation. This was an error of law. In addition,
the court did not make any factual finding regarding the date on which Movants knew or should
have known their interests in this litigation were not being adequately represented by the HOA.


For all of these reasons, we reverse the order denying the Motion, and remand the matter to the
trial court, with instructions to make a factual finding regarding the date on which Movants knew
or should have known their interests in this litigation were not being adequately represented by
the HOA, and then to reconsider the timeliness of the Motion, using that date as the starting point
for the timeliness analysis.


**406  If upon reconsideration the court determines the Motion was timely, then the court shall
decide whether the Motion should be granted under either or both the mandatory intervention
provisions of section 387, subdivision (b), or the permissive intervention provisions of section
387, subdivision (a). The court shall make such additional findings as may be necessary, together
with the court's prior findings, to address all of the requirements for both *283  mandatory and
permissive intervention. With respect to permissive intervention, the court shall consider all of the
factors set out and discussed in Truck Ins. Exchange v. Superior Court (1997) 60 Cal.App.4th 342,
70 Cal.Rptr.2d 255.


DISPOSITION
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The order is reversed and remanded to the trial court, with directions to make a factual finding
regarding the date on which Movants knew or should have known their interests in this litigation
were not being adequately represented by the HOA, and then to reconsider the timeliness of the
Motion, using that date as the starting point for the timeliness analysis. If upon reconsideration the
court determines the Motion was timely, then the court shall decide whether the Motion should be
granted under section 387, subdivision (a), or subdivision (b), or both, all as provided above.


Movants (appellants) are awarded their costs on this appeal.


I CONCUR:


O'LEARY, P.J.


RYLAARSDAM, J.


Opinion


O'LEARY, P.J., concurring.


I concur in the result but write separately to address an issue I find the trial court must decide. The
majority concludes, “From the outset, the HOA board of directors and its attorney, Mr. Kaneda,
represented to the individual unit owners, including Movants, that the HOA was pursuing the
plumbing defect claims and would not settle unless and until it obtained full recovery to pay for
the necessary repairs to the common areas and to the individual units.” (Maj. opn., ante, at pp.
276-277.) I do not find the facts in the record quite so clear.


As the majority points out, the unit owners are responsible for the costs of plumbing repairs in
their individual units and the HOA is responsible for the costs of plumbing repairs in the common
areas. Pursuant to Civil Code 5980, subdivision (b), an HOA “has standing to institute, defend,
settle, or intervene in litigation, arbitration, mediation, or administrative proceedings in its own
name as the real party in interest and without joining with it the members, in matters pertaining to
the following: [¶] ... [¶] (b) Damage to the common area.”


Here, after completion of all statutory prelitigation requirements, the HOA filed a complaint
against Brookfield seeking damages for construction defects asserting standing under then Civil
Code section 1368.3 (now Civ. Code, § 5980). In the complaint, the HOA seeks to recover for
“damages to the common areas, damages to the separate interests which the [HOA] is *284
obligated to maintain, repair, and/or damages to the separate interests within the [HOA]'s common
interest, power and standing.”



http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS387&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS387&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0152319301&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0257553801&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0152319301&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS5980&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_a83b000018c76

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1368.3&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1368.3&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS5980&originatingDoc=I57facdd0a91511e5b10893af99153f48&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)





Ziani Homeowners Assn. v. Brookfield Ziani LLC, 243 Cal.App.4th 274 (2015)
196 Cal.Rptr.3d 399, 15 Cal. Daily Op. Serv. 13,514, 2015 Daily Journal D.A.R. 13,611


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 11


This language suggests the HOA's lawsuit does not seek to recover damages suffered by
homeowners in their individual units. Yet, in the proposed settlement agreement, the HOA purports
to have the authority to settle claims for damages in the individual units of the owners. And
Movants contend Attorney Kaneda made representations to them that their individual interests
**407  were being represented in the HOA litigation. There is no clear indication in the record if
and how the HOA acquired standing to represent the individual interests of the owners in addition
to the interests of the HOA.


The Movants presumably seek to intervene to pursue their individual interests--damage to their
individual units. But it may be the Movants also seek to intervene as to the damage to the common
areas as well. To resolve the motion to intervene, the trial court must initially determine what
“interests” are the subject of this litigation and then determine whether the Movants seek to
intervene on claims of damage to common areas as well as damage to their individual units.


All Citations


243 Cal.App.4th 274, 196 Cal.Rptr.3d 399, 15 Cal. Daily Op. Serv. 13,514, 2015 Daily Journal
D.A.R. 13,611
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