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DECLARATION OF JANS. RAYMOND 

I,Jan Raymond declare: 

I am an attorney licensed to practice by the California State Bar, State Bar number 
88703, and admitted to practice in the United States Federal Court for the Eastern 
District of California. My business is researching legislative history and interpreting 
legislative intent, I have over 15 years experience in legislative research and analysis of 
legislative intent. 

In cooperation with persons working under my supervision, I undertook to research the 
legislative history of the following project. All use of the word project in this declaration 
refers to legislative research addressed to this focus: 

Civil Code Sections 1791(0), 1791.2(a)(1), 1794(a)&(b) & 1795.7 
In particular: 

Chapter 1333, Statutes of 1970 
Enacting Civil Code Sections 1791.2(a)(1) and 1794. 

Chapter 1523, Statutes of 1971 
Enacting 1795.5 and amending 1794 

Chapter 169, Statutes of 1974 
Enacting 1795.5(d) 

Chapter 991, Statutes of 1978 
Enacting 1791 ( o) 

Chapter 385, Statutes of 1982 
Repealing and reenacting 1794 

Chapter 728, Statutes of 1983 
Amending 1795.5 

Chapter 1047, Statutes of 1985 
Amending 1791(0) 

Chapter 1280, Statutes of 1987 
Adding 1793.2(d)(2) and amending 1794 

Chapter 1265, Statutes of 1993 
Amending 1791 (o) 

(888) 676-1947 Declaration of Jan Raymond Page 1 of 4 
For definitions of the legislative terms used in this declaration, visit the california law page at 

LEGISLATIVE HISTORY CLEARINGHOUSE 
www.lhdearinghouse.com 
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Chapter 196, Statutes of 1998 
Amending 1791(0). 

We report in a series of volumes. This Volume 3 contains discussion and materials 
regarding the 1987 enactment. 

At all times, all persons working on this project operated under instructions to locate all 
documents available pertinent to the legislative bill or bills which led to this enactment. 
This research was compiled in the days immediately prior to the date of this declaration, 
and reflects all the documents, and sources available during that time pertinent to this 
project. 

The documents listed are the substantive documents collected pertinent to the history of 
this project. The term "substantive documents" as used in the previous sentence refers 
to those documents relevant to the scope of the project. Some documents regarding the 
legislative bills related to this project may not be forwarded in this report. Documents not 
forwarded may include fiscal analyses addressing the budgetary impact of legislation, 
documents addressing other portions of legislation not directly relevant to the project, 
documents addressing simple support, or opposition to the legislation, or other 
documents unlikely to be helpful in understanding the substantive purpose of the 
legislation. The complete collection of documents is organized in generally chronological 
order and sequentially numbered. 

All documents listed are included with this declaration, except as otherwise noted in this 
declaration. Unless otherwise noted in this declaration all documents were obtained at 
one of the following sources; legislative offices at the State Capitol, the California State 
Library, the California State Archives, or libraries at the University of California at Davis. 
References to "bill file" as used in this declaration refer to files maintained regarding the 
legislation that is the subject of the document collection. Some documents copied from 
microfilm originals may be of poor quality; all copies included with this report are the best 
available copies. 

In this list of documents the abbreviation SFA is short for Office of Senate Floor 
Analyses, and ARC is short for Assembly Republican Caucus. 

The folloVtring documents accompany this declaration: 

1987 Chapter 1280 

Excerpt regarding Assembly Bill 2057 (Tanner) from the Assembly Final History, 
1987-88 Regular Session. Page 1 

AB 2057 as introduced March 6, 1987. Page 3 

Documents regarding AB 2507 as introduced from the bill file of the author, 
fourteen pages. Page 13 

(888) 676-1947 Declaration of Jan Raymond Page 2 of 4 
For definitions of the legislative terms used in this declaration, visit the Cslifomia law page at 

LEGISLATIVE HISTORY CLEARINGHOUSE 
www.lhclearinghouse.com 
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OMV analysis of AB 2057 as introduced from the bill file of the Assembly 
Republican Caucus, three pages. 

Excerpt regarding Civil Code Section 1793.2 and 1794 from AB 2057 as 
amended in the Assembly April 28, 1987. 

Excerpt regarding Civil Code Section 1793.2 and 1794 from AB 2057 as 
amended in the Assembly May 13, 1987. 

Excerpt regarding Civil Code Section 1793.2 and 1794 from AB 2057 as 
amended in the Assembly June 11, 1987. 

Assembly Committee on Governmental Efficiency and Consumer Protections 
analysis of AB 2057 as amended 6/11/87, from the bill file of the author, two 

Page27 

Page30 

Page39 

Page47 

pages. Page 55 

Assembly Third Reading analysis of AB 2057 as amended June 11, 1987. Page 57 

Senate Committee on Judiciary Background Information Sheet on AB 2057, 
with associated file documents, thirteen pages. (We include only a brief except 
of a couple of documents deemed cumulative to provide a sense of what was in 
the file regarding constitutional objections to the bill) Page 61 

Department of Justice bill analysis of AB 2057 and proposed amendments, 
from the bill file of the author, six pages. Page 7 4 

Senate Committee on Judiciary analysis of AB 2057 as amended June 11, for 
hearing July 14, 1987. Page 80 

Excerpt regarding Civil Code Section 1793.2 and 1794 from AB 2057 as 
amended in the Senate August 17, 1987. Page 86 

Senate Committee on Judiciary analysis of AB 2057 as amended August 17, 
for hearing August 18, 1987. Page 95 

Excerpt regarding Civil Code Section 1793.2 and 1794 from AB 2057 as 
amended in the Senate August 25, 1987. Page 102 

Excerpt regarding Civil Code Section 1793.2 and 1794 from AB 2057 as 
amended in the Senate September 4, 1987. Page 111 

SFA Third Reading analysis of AB 2057 as amended September 4, 1987. Page 120 

Assembly Concurrence in Senate Amendments floor analysis of AB 2057 as 
amended September 4, 1987. Page 125 

(888) 676-1947 Declaration of Jan Raymond Page 3 of 4 
For definitions of the legislative terms used in this declaration, visit the California law page at 

LEGISLATIVE HISTORY CLEARINGHOUSE 

www.lhclearinghouse.com 
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Documents regarding AB 2057 as amended 9/4 and undated documents from 
the bill file of the author, nine pages. Page 130 

Selected document regarding AB 2057 from the enrolled bill file of former 
Governor George Deukmajian, twenty-four pages. Page 139 

Chapter 1280, Statutes of 1987. Page 163 

Excerpt regarding Chapter 1270 from the Summary Digest for 1987. Page 171 
This collection ends with page 172 

I declare under penalty of perjury the foregoing is true and correct. 

Executed at Davis California, April 4, 2000. 

(888) 676-1947 Declaration of Jan Raymond Page 4 of 4 
For definitions of the legislative terms used in this declaration, visit the California law page at 

LEGISLATIVE HISTORY CLEARINGHOUSE 

www.lhclearinghouse.com 
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VOLUME I 

CALIFORNIA LEGISLATURE 

AT SACRAMENTO 

1987-88 REGULAR SESSION 
1987-88 FIRST EXTRAORDINARY SESSION 

ASSEMBLY FINAL HISTORY 
SYNOPSIS OF 

ASSEMBLY BILLS, CONSTITUTIONAL AMENDMENTS, CONCURRENT, 

JOINT, AND HOUSE RESOLUTIONS 

Assembly Convened December 1, 1986 
Recess~ December 3, 1986 Reconvened January 5, 1987 
Recessed April 9, 1987 Reconvened April 20, 1987 
Recessed July 16, 1987 Reconvened August l7, 1987 
Recessed September 11, 1987 Reconvened January 4, 1988 
Recessed Morch 2-4, 1988 Reconvened April -4, 1988 
Recessed June·30, 1988 . Re~vened August 1, 1988 

Adjourned September 1, 1988 . 
Adjourned Sine Die November 30, 1988 

legislative Days ........................................................................... •,' ...... 2"6 

HON. WILLIE L BROWN JR. 
Speaker 

HON. MIKE ROOS 
Speabr pro Tempore 

HON. PHILLIP ISENBERG 
Ass;stont Speaker pro Tempore 

HON. THOMAS HANNIGAr,f 
Majority Floor Leader · 

HON. PAT NOLAN 
Minority Floor Leader 

Compiled Under the Direction of 
. R, BRIAN KIDNEY 

Chief Cleric 

GUNVOR ENGLE 

History Clt1rlc 

. ; ! i' 
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1987-88 REGULAR SESSION 1361 

A.B. No. 2057-Tanner. 
An act to add Chapter 20.5 l commePcing with Section 9889.70) to Division 3 

of the Business and Professions Code. to amend Sections 1793.2 and 1794 of. 
and to add Section 1793.25 to, the Civil Code, to amend Section 7102 of the 
Re\'enue and Taxation Code, and to amend Section 30SO of the Vehicle Code, 
relating to warranties,· and making an appropriation there~o.-. 
1987 

Mar. &-Introduced. To print. 
Mar. 9-Read first time. 
Mar. 11-From printer. May be heard in committee April 10. 
Mar. 24-Referred to Com. on G.E. le CON.PRO. · ' 
April 21-ln committee: Set, first hearing. Hearing canceled at the request of 

author. 
April ~From committee chairman, with author·s amendments: Amend, uid 

re-refer to Com. on G.E. le CON.PRO. R~ad second time and 
amended. 

April 30-Re-referred to Com. on G.E. le CON.PRO. 
May 12-From committee: Amend, and· do paiss as amended, and re-refer to 

Com. on W. le M. (Ayes 6. Noes I.) (May 5). 
May 13-Read second time and amended. · · 
M4y IS-Re-referred to Com. on W. le M. 
June IO-From committee: Amend, and do pass as amended. (Ayes 18. Noes 

5.) Uune 3). 
June 11-Reaa second time and amended. Ordered returned to second 

reading. · · 
June 15-Read second time. To third reading. 
June 22-Read third .time, passed, and to _Senate. (Ayes 54. Noes 20. Page 

2929.) . 
June 22-ln Senate. Read first time. To Com. on RLS. for assignment. 
July I-Referred lo Com. on JUD. 
July · 15-ln committee: Hearing postponed by committee. 
July 16--Joint Rule 61 suspended. 
Aug. 17-From committee chairman, with author's amendments: Amend, and 

te-refer to committee. Read second time, amended, and re-referred 
to Com. on JUD. 

Aug. 24-From committee: Amend, do pass as amended, and re-refer to Com . 
. on APPR. (Ayes 9. Noes 0.). 

Aug._ 25-Read second time, amended; and re-referred to Com. on APPR. 
Aug. 2S-Joinl Rule 61 suspended. 
Sept. 3-From committee: Amend, and do pass as amended. (Ayes 9. Noes 

. Q). . 
Sept. 4-Read second time, amended, and to third reading. 
Sept. 8-Read third lime, passed, and to Assembly. (Ayes 39. Noes O. Page 

3674.) 
Sept, 9-In Assembly. Concurrence in Senate amendments pending. 
Sept. IO-Senate amendments con(:urred.in. To enrollment. (Ayes 56. Noes 22. 

Page 4859.) · · 
Sept. !&-Enrolled and to the Governor at 12-m. 
Sept. 2S-Approved by the Governor. · 
Sept. 2S-Chaptered by Secretary of State - Chapter 1280, Statutes of 1987. 

000002 
00532
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CALIFORNIA .LEGISLATIJRE-1987-1!8 REGULAR SESSION 

No.·2057. 

.. t-./::.:/:. ·.· .. 
. . . . . . . '. •'•• ':_::;~;;;:f.~.;.~ .- ··. . - . ' ' 

· Introduced by Assembly}dember Tanner 
. . . - ·.-··r·••· .. ·' ,· .. 

· .·.·. M~ch'fii~~;i~l{r1,,: ;.> 
'/>·r: 

·•:. '. :·. :: .. ;-:t.-::,::,/:n~'~ ;_:•·;·,;: 
.Ari act to add Chapter:20,5 (conimericing with Section 

.70) to Division 3 of the Business and Professions Code, to 
end Section 1793.2 of, and to add Section 1793.25 to, the 

'vii Code, to amend Section 7102 · of the Revenue and> 
·. ation Code, and to amend Section 3050 of the Vehicle 
de, relating to warranties, and making an appropriation 

erefor. ' 
;._,;; 

LEGISLATIVE COUNSEL'S DIGEST 

AB 2057, as introduced, Tanner. Warranties: new motor 
hides. 
(I) Existing law imposes various duties upon 
anufacturers making express warranties with respect to· 
nsumer goods, including the duty to replace the goods or 
imburse the buyer, as specified, if the goods are not 
paired to conform to those w:arranties after a reasonable 

her of attempts. Existing law also prohibits a buyer of 
ch goods from asserting a presumption that a reasonable 

her of attempts have been made to conform a new motor 
hide, as specified, unless the buyer first resorts to a third 
ty dispute resolution. process, as defined, following notice 

at such a process is available. . 
This bill would revise the provisions relating to warranties 

new motor vehicles to require the manufacturer. or its 
presentative to replace the vehicle or make restitution, as 
ecified, if unable to conform the vehicle. to the applicable 

ress warranties after a reasonable number of attempts. 
e bill would revise the definition of "motor vehicle," "new 

otor vehicle," and "qualified third party dispute resolution 

99 50 

J 
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' 
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AB 2057 -2- ,. 
. ,. ~ • .• ::'!;-3. 

process" for these purposes, and require' the: Bui-&i 
Automotive Repair to establish a program for the certific/t 
of thir? party dispute resolution processes· .j:mrsuaii 
regulations adopted by the New Motor Vehicle Boat'· 
specifie~. The bill would also make related changes, <i;i. 

The bill would create the Certification Account wit · , 
Autom~tive Repair Fund,' to be funded by fees impose''. 
manufacturers and distributors pursuant to· the. billi 
collected by the New Motor Vehicle Board, as specified, to 
expended upon appropriation by the Legislatm:e to pay"' 
expenses of the bureau under !tie bill. · · · . • •t:' 

(2) Existing law provides for 'the dispositioll' of mo~;~ 
the Retail Sales Tax Fund. . · · 1tr 

This bill would provide for reimbursement from the R 
Sales Tax Fund to a manufacturer of a new motor vehicle, . 
an amount equal to the sales tax involved wherdt' 
manufacturer makes restitution to a buyer under the) 
thereby making an appropriation. •,, · 

Vo~e,=_· ,?'3.: .Appropriation: yes. Fiscal committee; tr, 
State-mandated local program: no. \' 

.,;· 

· The people of the State of California do enact as folio~: 
~ .t 

1 SECTION l. Chapter 20.5 ( commencing with Se'cti 
2 9889. 70) is added to Division 3 of the Business·,'' 
3 Professions Code, to read: 'i'' 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 

. :ii 
CHAPTER 20.5. CERTIFICATION OF THIRD PAR : 

DISPUTE RESOLUTION PROCESSES . 

9889.70. Unless the context requires otherwise,'} 
following definitions govern the construction off, 
chapter: 

(a) "Bureau" means the 
Repair. , 

(b) "New motor vehicle" means a new motor vehi 
as defined in subparagraph (B) of paragraph (4} 
subdivision ( e) of Section 1793.2 of the Civil Code:: 

(c) "Manufacturer" means a new motor ve . 
manufacturer, manufacturer branch, distribl,\tor: 

() () () () 

-3- AB 2057 
~ , , 

.. distributor. branch required .to·.be licensed pursuant to. · 
,1:Article 1 (commencing with Section 11700) of Chapter 4 
,ofDivision5oftheVehicleCode .... ·.·,. , ,,-,·,;. _·: 
Jf (d) "Qu~ified third i;>arty dispute ~esolution proce~s" .· 
,,, means a third party dispute .resolu_tion process •which., 
/meets the ·criteria. set , forth ... fu. paragraph :,(3) : of 
i,subdivision (e) of Section 1793.2 of the Civil Code and 
;;;which has been certified by the bureau pursuant to· this·. 
",chapter. • · , . . ·. •·" .·. · 

·:· 9889.71. The bureau shall establish a,,·p~ogram for 
· ; certifying each third party dispute resolution process 

:; used for the arbitration of disputes.pursuant to paragraph 
_;; (2) of subdivision (e) of Section 1793.2 of the Civil Code. 
,; In establishing the program, the bureau shall do all of the 
J. following: . 
, (a) Prescribe and provide forms to be used. for 
;, application for certification under this chapter. · 

~.· (b) Establish a set for minimum standards which shall 
,.
1 

be used to determine whether a third party· dispute 
, resolution process is in compliance with the criteria set 
i· forth in paragraph (3) of subdivision (e) of Section 1793.2 
., of the Civil Code. 
, (c) Prescribe the information which each 
, manufacturer, or other entity, that uses a third party 
,· dispute resolution process, and which seeks to have that 

.. process certified by the bureau, shall provide the bureau 
,, in the application for certification. In prescribing the 
,,· information to accompany the application for 
· certification, the bureau shall require the manufacturer, 

or other entity, to provide oruy that information which· 
the bureau finds is reasonably necessary to enable the 
bureau to determine whether· the. third· party dispute· 
resolution process is in compliance with the' criteria set 
forth in paragraph (3) of subdivision (e) of Section 1793.2 
of the Civil Code. 

(d) Prescribe the information that each qualified third 
party dispute resolution process shall provide the bureau, 
and the time intervals at which the information shall be 
required, to enable the bureau to determine whether the 
qualified third party dispute resolution process continues 

() n () ( 1 •99 oo n 00534
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AB 2057 -4-

1 · to. operate in compli,mce with . the crit~ria se{J6-• 
2 p~r~graph (3) of subdivisioil_(e}of Section 1793.~f~ 
3 Civil Code. . _____ . . · -- /~. 
4 :/;,9889.72. (a) Each manufacturer shall est~blli 

· .. 5 . _otherwise make available to buyers . or,: lessees•:if 
. 6 ·. motor vehicles, a qualified third party dispute res'pf 

.. 7. process of the resolution of disputes pursu ·:=· 

· 8 ·. paragraph (2) of subdivision (e) of Section 1793.2'itl 
· 9 Civil Code. The manufacturer, or other entity, '\v 
l.Q operates the third party dispute resolution process'.' 
11 apply to the bureau for ce~cation of that process; 
12 application for certification shall be accompanied b' 
13_ information prescribed by the bureau. -•,'.;, 
14 (b) The bureau shall review the application 
15 accompanying information and, after conducting. 
16 onsite inspection,. shall determine whether the::, · 
17 party dispute resolution process is in compliance wi · 
18 •criteria set forth in paragraph (3) of subdivisiori-"{e 
19 Section 1793.2 of the Civil Code. If the bureau deter-... 
20 that the process is in compliance with those criteria;~; 
21 bureau shall certify the process. If the bureau dete ·. 
22 that the process is not.in compliance with those crite 
23 the bureau shall deny certification and shall state· 
24 writing, the reasons for denial and the modificatiori 
25 the operation of the process that are required in ordef'. 
26 the process to be certified. :r' 
27 (c) The bureau shall make a final determinati 
28 whether to certify a third party dispute resolution pr"li' 
29 or to deny certification not later than 90 calendar 'a' 
30 following the date the bureau accepts the applicatio·'f, 
31 certification as complete. o/} 
32 9889.73. . (a) The bureau, in accordance with the;::·• 
33 intervals prescribed pursuant to subdivision ( d); 
34 Section 9889.71, but at least once annually, shall r1c· 
35 the operation and performance of each qualified ; __ ~, 
36 party dispute resolution process and determine, using:: 
37 information provided the bureau as prescribed pur· ' 
38 to subdivision· ( d) .of Section 9889.71 and the moniti5' 
39 and inspection information described in subdivisioq;,·. 
40 of Section 9889.74, whether the orocess is operatin · 

• ·"l-

_,, _,, J J 

-5- .AB.2057 

J~~pliance with the ~rit~ria ~et forth in paragraph · (3) of . 
subdivisiori ( e) of Section 1793.2 of the Civil Code. If the . 
,bureau determines that the process is in compliance with 
those criteria, the certification shall remain in effect;· ·:. 
'j;, (b) If the bureau determines that the process is not i,rt 
compliance .with one or more of the criteria set forth in-
f paragraph (3) of subdivision (e) of Section 1793.2 of the . 

,1Civil Code, · the· bureau shall ' issue a notice ·: of; ·· 
,'decertification to the manufacturer, or other· entity, 
r-\vhich uses that process. The notice of decertification 
''shall state the reasons for the issuance of the notice, 
\mumerate the criteria· set forth in paragraph (3) of 
fsubdivision ( e) of Section 1793.2 of the. Civil Code with • 
~;which the process is not in compliance, and prescribe the 
;!;'modifications in the operation of the process that-are · 
% required in order for the process to retain its certification. 
·:i (c) A. notice of decertification shall take effect 180 
et calendar days following the date. the notice is served on. 
'· the manufacturer, or other entity, which uses·the process 
. that the bureau has determined is not in compliance with 
\ one or more of the criteria set forth in paragraph (3) of 
} subdivision ( e) of Section 1793.2 of the Civil Code, The 

· :' bureau shall withdraw the notice of decertification prior 
\ to its effective date if the bureau determines, after a 

.'.'' public hearing, that the manufacturer, or other entity, 
. which uses the process has made the modifications in the 

· .:., operation of the process required in the notice of 
·. decertification and is in compliance with the criteria set 

· forthinparagraph (3) of subdivision (e) ofSectionl793.2 
of the Civil Code. · · 

9889.74. In addition to any other requirements of this 
chapter, the bureau shall do all of the following: · · · 

: (a) Establish procedures to assist owners or lessees of 
· new motor vehicles who have complaints regarding the 
operation of a third party dispute resolution process. 

(b) Establish methods for measuring customer 
satisfaction and to identify violations of this chapter, 
which shall include an annual random postcard . or 
telephone survey of the customers of each qualified third 
party dispute resolution process. 

· 99 130 00535

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/540



AB 2057 -6-

1 . ( C) Monitor and inspect, on a regular _basitqJ~ 
2 third party dispute resolutjon. processes ~o detEt 
3 whether they continue-· to meet thei",-standarils 
4 certification: Monitoring and inspection shall inch.id• 
5 . not be limited to, all of the follo"'.ing: ·. : ... : . · · · ,f 
6 · ( 1) Onsite inspections of each certified process n,p 
7 .frequently than twice annually. • .::·.- .. • . < . 
8 - . (2) Investigation of complaints . from con . 
9 · regarding the operation of certified third party ·· 

10 resolution proces~es and_ analyses · of r!lprese11j~ 
_11 samples of complamts agail\st each process. · . -,, 
12 (3) Analyses of the annual surveys required 
13 subdivision (b). ·. · ;~y 
14 (d) Notify the Department of Motor Vehicles of 
15 failure of a manufacturer to honor a decision of a qu .". 
16 third party dispute resolution process to enable,i 
17 department to take appropriate enforcement ac·. 
18 against the manufacturer pursuant to Section 11705; 
19 the Vehicle Code. · 
20 (e) Submit a biennial report to the Legisla '. 
21 evaluating the effectiveness of this chapter, _"' 
22 available to the public summaries of the statistics;' 
23 other information supplied by certified third p - . 
24 resolution process, and publish educational mate ·. 
25 regarding the purposes of this chapter. · 
26 (f) Adopt regulations as necessary and appropriat_· 
27 implement the provisions of this chapter. .':f 
28 9889.75, The New Motor Vehicle Board . in;· · 
29 Department of Motor Vehicles shall, in accordance ., 
30 the procedures prescribed in this section, administer: .. 
31 collection of fees for the purposes of fully funding: 
32 administration of this chapter. . ·· . ':j;~ 
33 (a)· There is hereby created in the Automotive Re 
34 Fund a Certification Account. Fees collected pursu~ 
35 this section shall be deposited in the Certifica(! 
36 Account and shall be available, upon appropriation by: 
37 Legislature, exclusively to pay the expenses incurre. : 
38 the bureau in administering this chapter. If atii : 
39 conclusion of any fiscal year the amount of fees colle,: 
40 exceeds the amount of expenditures for that p · 

·.J .... 
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,during that fiscal year, the surplus in the Certification 
:'Account shall be carried over into the succeeding fiscal 
:year. · '' .-. • : · · ·: · ··. ' '' · ·· · · ·· 
;, (b) Beginning July 1, 1988, every applicant for a 
,:license : as ·: a · manufacturer,· manufacturer · branch, 

- :distributor, or distributor branch, and every applicant for 
:lhe renewal of a license as· a manufachrrer, manufacturer 

1ibranch, · distributor,· or distributor: branch,· shall 
'J.accompany · the application with a statement of the 
~> number of motor vehicles sold, .leased, or otherwise 

:distributed by or for the applicanfin this state during the 
":preceding calendar year, together with a br~akdown_by 
tmake, model, and model yea1 .and any other information 
1 that the New Motor Vehicle Board may require, and shall 
/ pay to the Department of Motor Vehicles, for ~ach 

6 · issuance or renewal of the license, an amount prescnbed 
~- by the New Motor Vehicle Board, but not to exceed one 
· dollar ($1) for each motor vehicle sold,. leased,· or 

distributed by or for the applicant in this state during the 
preceding calendar year. The total fee paid by each 
licensee shall be rounded to the nearest dollar in the 
manner described in Section 9559 of the Vehicle Code. 
No more than one dollar ($1) shall be charged, collected, 

·-- or received from any one or more licensees pursuant to 
this subdivision with respect to the same motor vehicle. 

·· (c) On or before January 1 of each calendar year, the 
bureau shall determine the dollar amount, not to exceed 
one dollar ($1) per motor vehicle, which shall be 
collected and received by the Department of Motor 
Vehicles beginning July 1 of that year, based upon an 
estimate of the number of sales, leases, and other 
dispositions of motor vehicles in this state during the 
preceding calendar year, in order to. fully fund ~he 
program established by this chapter durmg the followmg 
fiscal year. The bureau shall notify the New Motor 
Vehicle Board of the dollar amount per motor vehicle 
that the New Motor Vehicle Board shall use in calculating 
the amounts of the fees to be collected from applicants 
pursuant to this subdivision. : . .. . · . ,, 

(d) For the purposes of this se.cti9n, motor vehicle 
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-· .. ·. . . .· _:: ·./::i 
means a new passenger or commercial motor velu 
a '5ind that is required to be.registered under the vi 
Code, but the term does···uot include a· inotorc" · 
motor home, or any vehicle whose. gross weight ·ex 
10,000 pounds. . . . ·. . , .. .il 

(e) The New Motor Vehicle . Board ·mayia• 
regulations to implement this section. •. · . <;!( 

. SEC. 2. Section 1793.2 of the Civil Code is ariie 

l 
2 
3 
4 
5 
6. 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

to read: · · ;',' 
17~3.2 .. (a) Every manufacturer of co~sume/1g 

sold m this state and for ~hich the manufactur~· 
made an express warranty shall: . .: · :i;,. 

(1) Maintain in this state sufficient service and re 
· facilities reasonably close to all areas where.its cons" 
goods are sold to carry out the terms of such warr "'' . 
or designate and authorize in this state as service• 
repair facilities independent repair or service fac ,. · . 
reasonably close to all areas where its consumer goocf 
sold to carry out the terms of such warranties. ·:ti 

As a means of complying with 138.fagf!tf)h flt efJ' 
SHedivisiefl this paragraph, a manufacturer shfHI 
13ermitted t-e may enter into warranty service con.,.:· 
with independent service and repair facilities:l • 
warranty service contracts may provide for a . •' 
schedule of rates to be charged for warranty servicf' 
warranty repair work, however, the rates fixed by su 
contracts shall be·in conformity with the requiremen· 
subdivision ( c) of Section 1793.3. The rates estab · ,
pursuant to subdivision (c) of Section 1793.3, betweerl' 
manufacturer and the independent service and re 
facility, shall not preclude a good faith discount whill 
reasonably related to reduced credit and gefi 
overhead cost factors arising from the manufactii: 
payment of warranty charges direct to the indepert. 
service and repair facility. The warranty service cont!;: 
authorized by this paragraph shall not be execute 
cover a period of time in excess of one year, and mii 
renewed only by a separate, new contract or let( 
agreement . between the manufacturer and · 
independent service and repair facility. 

J .J 
) \__I 
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'" (2) Inthe ~~eiit of a failw-e to c6mply with paragraph 
j (1) of this .subdivision, be subject to ~. pre~,<isieHS ef 
\,Section 1793.5.;,,.: . .. •';•·,;.>:.:,_ ·: . · :.:::.:,: ··. 
{fr (3) Make available t<i•authoi:ized service and'repair .: 
ffacilities sufficient : service literature .and ·replacemen~ 
j;parts to effect· repairs duringith~ Elxpres~ •:"'.:U.r(lllty 
!;;·period. :c . · · · ..• i,•.•·.,·,,., .. -·.•.,·• ·•'.·:,,:.::,::.•.,;,;':r,,y,\': '• · '''\·.:•~er:,,.,,, · · 
'T:: . (b) Where such service · and fepair facilities' · are 

g· maintained in this state and service or repair of the goods 
i)c is necessary because they · do not conform with. the 
·:;- applicable express warranties, service and repair shall be 
·, commenced within a · reasonable : time.:: by'.· the 

· i: manufacturer or its representative in this state; Unless 
f the buyer agrees in writing to the co~trary, the goods 
5 · HlH5t shall be serviced or repaired so as fo conform to the 
l applicable warranties within 30 days . .Delay caused by 
rt: conditions beyond the control of the manufacturer or his 
if representatives shall serve to extend this 30-day 
'9 requirement. Where stteh delay arises, conforming goods 

shall be tendered as soon as possible following 
termination of the condition giving rise to the delay. 

( C) 'El: shal± ee the Effity ef the etlyet' te The buyer sha!l 
deliver nonconforming goods to the manufacturer s 
service and repair facility within this state, unless, due to 
reasons of size and weight, or method of attachment, or 
method of installation, or nature of the nonconf?rmity, 
stteh delivery cannot reasonably be accomplished. 
Shetild the etlyet' ee .Hfleble te etfeet retHrfl ef If the 
buyer cannot return the nonconforming goods for any of 
the eee¥e these reasons, he or she shall notify the 
manufacturer or its nearest service and repair facility 
within the state. Written notice of nonconformity to the 
manufacturer or its service and repair facility shall 
constitute return of the goods for purposes of this ~ection. 
Upon receipt of such notice of nonconformit):· the 
manufacturer shall, at its option, service or repair the 
goods at the buyer's residence, or pick up !be goods for 
service and repair, or arrange for transporting the goods 
to its service and repair facility. All reasonable costs of 
transporting the goods when; 13n~sHaHt t~ the &beYe, a 
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1 . Dl:lyep is l:lftllele ffi effeet Petl:IPft a buyer cannot ie 
2 them for any of the above .. reasons shall be af 
3 manufacturer's expense. ···The reasoriable •· costs 
4 transporting nonconforming goods after delivery :to 
5 service and repair facility until return of the goods to·· 

. 6 buyer shall be at the manufacturer's expense. ·· i .. , 
7 ·, (d) She1:1ld {lJ Except as provided in paragraph. , 
8 1f the manufacturer or its representative in this stal 
9 1:1H11ele te d~es not service or repair the goops to confo 

10 to the apphcable express warranties after a reasoria 
11 number of attempts, thi; manufacturer shall .e( 
12 replace the goods or reimburse the buyerin an amo 
13 equal to the purchase price µaid by the buyer, less~· · 
14 arno~t directly attributable to use by the buyer pri6 . 
15 . the discovery of the nonconformity. · .· . ,;~ 

· 16 (2J If the manufacturer of its representative in::' 
17 state is unable to service or repair a new motor velii· 
18 as that term ~s '!,~fined in subparagraph (BJ ofparagjia 
19 (4J of subdiv1S1on (eJ, to conform to the applica 
20 express warranties after a reasonable numbefi 
21 attempts, the manufacturer shall either promptly rep];i 
22 the new motor vehicle in accordance with subparagi'a 
23 (AJ or promptly make restitution to the buye'r.. 
24 accordance with subparagraph (BJ. However, the bu· 
25 shall be free to elect restitution in lieu of replacem · . 
26 and in no event shall the buyer be required by,, 
27 manufacturer tq accept a replacement vehicle. ·*· 
28 (AJ In the case of replacement, the manufacturer' · 
29 replace the buyer's vehicle with a new motor velii 
30 susbstantially identical to the vehicle replaced. . · · 
31 replacement vehicle shall be accompanied by all exp· 
32 and implied warranties that normally accompany:~ 
33 motor vehicles of that specific kind. The manufac ~• 
34 also shall pay for, or to, the buyer the amount of any s" 
35 or use tax, license fees, registration fees, and other ontci 
36 fees which the buyer is obligated to pay in connec~ 
31 with the replacment, plus any incidental damages, 
38 which the buyer is entitled under Section 1794, inclu . • 
39 but not limited to, reasonable repair, towing, and re.' 
40 car costs actually incurred by the. buyer. ;;~ 

.~ft 
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•1-' (BJ In the case ofr~stitution, the manufacturer shall 
2 make restitution in an amount equal to the actual price 
·3 ·paid or payable bj, the buyer,including any.charge~ for 
~. transportation and manufa_cturer-installed.ophons,' but 
· 5 ,. excluding nonmanufacturer iteins installed by a dealer or 
6 · the buyer, and including any collateral charges such as 
··,.,sales tax, license.lees, registration fees, and other official 
·g fees, plus any incidental damages to which the buyer is 
,9 entitled under Section 1794, including, but not limited to, 
O reasonable repair, towing,· and rental car costs -actually 
l incurred by the buyer.. · ;-! 1· '_; .... · 

(CJ· When the manufacturer"replaces the new motor 
vehicle pursuant to subparag;·aph ( AJ, the manufacturer 
may require the buyer to reimburse the manufacturer in 
· an amount directly attributable to use by the buyer of the 
replaced vehicle prior to . the · time the · buyer first 
delivered the vehicle to the manufacturer or distributor, 
or its authorized service and repair facility for correction 
of the problem that gave rise to the nonconformity. 
When restitution is made pursuant to subparagraph (BJ, 
the amount to be paid by the manufacturer to the buyer 
may be reduced by the manufacturer by that amount 
directly attributable to use by the buyer prior to the time 
the buyer first delivered the vehicle to the manufacturer 
or distributor or its authorized service and repair facility 
for correctio~ of the problem that gave rise to the 
nonconformity. Nothing in this paragraph shall in any 
way limit the rights or remedies available to the buyer 
under any other. Jaw. · · · 

(e) (1) It shall be presumed that a reasonable number 
of attempts have been made to confor1;11 ~ ne~ !°otor 
vehicle to the applicable express warranties if, :wi,thin one 
year from delivery to the buyer or 12,000 rntles o~ the 
odometer of the vehicle whichever occurs first, either 
(A) the same nonconforrity has been subJect to repair 
four or more times by the manufacturer or its agents and 
the buyer has at least once directly notified, the 
manufacturer of the need for · the repair of the 
nonconformity, or (B) the vehicle is out of service by 
reason of repair of nonconformities by the manufacturer 
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1 or its agents for a cumulative total of bore·,{~ 
2 calendar days since delivery of the vehicle to the]i 
3 The 30-day limit shall be extended only if repairs c'' 
4 be performed due to con_ditions beyond the control cf 
5 manufacturer or !ts agents. The buyer shall be ret{ 
6 to c¥rectly notify · the manufacturer ·pursuant 
7 · subparagraph (A) only if the manufacturer has Cle 
·8 and conspicuously disclosed to the buyer, witli'. 
9 warr~tr or the owner's manual, the provisions O ·:,: 

10 subd~vis10n and that of subdivision ( d), including-
11 reqwrement · ~at the \ buyer must notify~ . 
12 m3:11ufacturer <;lirectly pursuant to subpar!l,graph •\•. 
13 This presumption shall be a rebuttable presumJ' · 
14 affecting the burden of fH'eef ift ~ aeEieH ts eftteree: 
15 ln:1yer's -~ l:lft8el' st1eei·,isisH -f81" ftHe shaH ~.: 
16 esttsffilee ta Hfflil: these ~ proof, and it mafi 
17 f!SS~rte1 by the b~yer in any civil action, including 
18 action m small clmms court, or other formal'or info·· 
19 proceeding. . -'.' 
20 _(2) If a qualified third party dispute resolution prob 
21 exists, and the buyer receives timely notification 
22 writing of the availability of a third party process wi 
23 ?escription of its operation and effect, the presumpti 
24 m paragraph (1) may not be asserted by the buyer tin 
25 after the buyer has initially resorted to the third p' , 
26 process as required in paragraph (3). Notification or:' 
27 availability of the third party process is not timely if/ 
28 buyer suffers '!lily prejudice resulting from any dela , 
29 giving the notification. If a qualified third party displl 
30 resolution process does not exist, or if the buyef 
31 dissatisfied with the third party decision, or ifok, 
32 manufacturer or its agent neglects to promptly fulfill'.· 
33 terms of such third party decision after the decisio' 
34 accepted by the buyer, the buyer may assert\~ 
35 presumption provided in paragraph (1) in an action. 
36 enforce the buyer's rights under subdivision (d) .. ·,. 
37 fipdings and decision of the third party shall '.ii 
38 admissible in evidence in the action without · · 
39 foundation.' Any period of limitation of actions under''· 
40 federal or California laws with respect to any person~:• 

J J j 
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f be extended f~r a p·~riod equal to 'the number of day~ 
,2 between the date a complaint is filed with a third party 
3 •· dispute resolution process and the date of its decision or 
'4 the date before which the manufacturer or its agent is 
,5 required by the decision to fulfill its terms if the decision 
.. i; is accepted by the buyer, whichever occurs later. 
'7 . . ~ A qttalifiee lfflffi flllffY eisrittte fessltttisH l!fBeess 
::s shall ee eHe fhftt . esmrilies witft the Feeeral Tfaee 
· 9 Gsmmissistt's miHiffltlffl · !'eqttifeffleHts , fer iruermal 
· O 8:ispute settlement 19reee8:l:H'e• · as ~ feffft · ffi ffte 
,. 1 eefflm-isSien's ·. fegttle.tiens_ et .'.·.J.6 Geee · ef !Lcderal 
2 RegttiaHens Paff ~ ~ l'Cftder:s eleeisieBs .11/fflefl Me

.. 3 eiHaiflg 8ft ffiO ffl!1Ht1faeai1."el' .if the ffi:lyeP eleet5 ffl aeeerit 
~4 -Hte 8:eeisien, MlM f'?escriees a: ·fea:son&Ble flfBe ftet ¼e 
··s elfeeee 2Q ears-, ,,,,.iiliiH vkieh the m!lfttlfaeairer or H!t 
16 ageHtS ffltlM fttlfiH the re!.'ffl9 ef these aeeisiBHS, ftHe Mt!II; 
, 7 etteh yetK rirsYiaes t-e the Deti!lftffieHt ef Meter Vehieles 
18 a: repm.=t 0f is anffi:la-1 ffi:tftH i=cE;tttffeel a,' .Nte ~ommissieH 's 
9 Pegal0:B.efts 6ft ifl:ferme.-1 dispute Fcsell.!tieH 1n•eeeelures. 

20 (3) .A qualified third party dispute resolution process . 
21 shaJJ meet all of the following criteria: . . 
22 (A) The process complies with the minimum 
2,'3 requirements of the Federal Trade. Commission f'?r 
-24 informal dispute settlement procedures as set forth m 
25 Part 703 of Title 16 of the Code of Federal Regulations, 
26 as those regulations read on January 1, 1987. 
27 (B) The process renders decisions which are binding 
·28 on the manufacturer if the buyer elects to accept the 
29 decision. · · · · -

\30 (C) Prescribes a reasonable time, not to excee? ~O 
"_31 days after the decision is acepted by the .buyer, w1thm 
'32 which the manufacturer or its agent must fuJfill the terms 
-33 of its decisions. · · · 
_.34 (D) The process provides written materials to those 
35 individuals who conduct investigations and who make, or 

·:36 participate in ma.king, decisions for the program ~~ck, 
;37 at a minimum include the Federal Trade Commissions 
:38 regulations in Part 703 of Title 16 of the Code of Federal 
39 Regulations as those rf!gulations read on January 1, 1987, 
40 Division 2 (commen(!ing. with Section 21(}1) of the 
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1 -Commercial Code, and this chapter. . ;, /t 
2 - (If) "The process provides, ·at the request.ib" 
3 ~rb1tra~or or a maj~rity of the arbitration panel/:. 

_: mspection ~d wntten r~port on the· :c'onditidtr,. 
nonconform11!g motor vehicle, at no cost to. the buy, 

6 an automobile expert who is independent · ,o · 
• · 7 manuliicturer. - . . -. .. -., -. ., :, .. : ,>· 

8 (F~ _ The pr_ocess renders decisions which cdnsfdi:! , 
9 proVIde the nghts and remedies conferred in reguli/' 

. 10 of the Federal Trade Commission contained in pajf, 
11 of Title_ 16 of the Code of'\federal Regulations ast" 
12 regulations_ read on January 1, 1987, Divisfo 
13 (commencmg with Section 2101) of the Comnf'·. 
14 Code, and this chapter. Nothing in this chapter i:efl'· 
15 that, t~ be certified as a qualified third party diSP,, 
l{! resolution process pursuant to this section, decisio ... , 
17 the process must consider, or provide remedies in 
18 form of awards of punitive damages or multiple dam· · 
19 undersubd~vi_s~on (c) ofSecti?n 1794, or of attorney? 
20 undersubdiVIs10n (d) ofSection 1794, orofconsequeii 
21 damages other than as provided in subdivisions (a'Al 
22 (b) of Section 1794, including, but not limited 
23 reasonable repair, towing and rental car costs ac ''' 
24 incurred by the buyer. .. · 
25 (G) The process has been certified by the Bureiili 
26 Automotive Repair pursuant to Chapter .r· 
27 (commencing with Section 9839.70) of Division 3 ol' 
28 Business and Professions Code. · 
29. (4) For the purposes of subdivision (d) and ' 
30 subdivision the following terms have the folio''· 
31 meanings: -,:{ 
32 (A) "!'lon':onfo?Jrlty" means a nonconformity ;w:. 
33 substantially unpairs the use, value, or safety of the" 
34 motor vehicle. _ _ ~ 
35 (B) "New motor vehicle" means a new motor ve. 
36 which is used or bought for use primarily for perso 
37 family, or household purposes. "New motor vebf 
38 includes a dealer-owned vehicle and a "demonstrato"· 
39 other motor vehicle sold with a manufacturer's ne •· 
40 warranty but does not include· fflotoreyeles, ·· . 

ii 
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er offhoad •tehieles a motorcycle, a motorhome, or a 
motor vehicle which is not registered under the Vehicle 
Code because it is to be operated or used exclusively off 
the hig.'1ways. . . . . 

SEC. 3. Section 1793.25 is added to the Civil Code, to 
read: _-

1793.25. (a) Notwithstanding Part l (commencing 
with Section 6001) of·Division 2 of the Revenue and 
Taxation Code, the State Board of Equalization shall 
reimburse the manufacturer of a new motor vehicle for 
an amount equal to the·sales tax which the manufacturer 
includes in making restitution to the buyer. pursuant to 
subparagraph (B) or paragraph (2) of subdivision {d) of 
Section 1793.2, when satisfactory proof is provided that 
the retailer of the motor vehicle for which the 
manufacturer is making restitution has reported and paid 
the sales tax on the gross receipts from the sale of that 
motor vehicle. The State Board of Equalization may 
adopt rules and regulations to carry out, facilitate 
compliance with, or prevent circumvention or evasion of, 
this section. 

{b) Nothing in this section shall in any way change the 
applicatiort of the sales and use tax to the gross receipts 
and the sales price fro~ the sale, and the storage, use, or 
other consumption, in this state or tangible personal 
property pursuant to Part 1 {commencing with Section 
6001) of Division 2 of the Revenue and Taxation Code. 

(c) The manufacturer's claim for reimbursement and 
the board's approval or denial of the claim shall be subject 
to the provisions of Article 1 (commencing with Section 
6901) of Chapter 7 of Part 1 of Division 2 of the Revenue 
and Taxation Code, except Sections 6902.1, 6903, 6907, 
and 6908 thereof, insofar as those provisions are not 
inconsistent with this section .. 

SEC. 4. Section 7102 of the Revenue and Taxation 
Code is amended to read: 

7102. The money in the fund shall, upon order of the 
Controller, be drawn therefrom for refunds under this 
part, and pursuant to Section 1793.25 of the Civil Code, 
or be transferred in the following manner: 
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1 
:2 
. .3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

. . .. ~ 

(a) , (1.) All revenues, less refunds, derived und'e 
part at the 4¾ percent rate, includfug the imposiiii: 
sales and use taxes with respect_ to the sale, stoi-ag" 
or other consumption of motor vehicle fuel which:' 
not have been received if the sales and use tax rar 
been 5 percent and-if motor vehicle fuel, as defu{• 
purposes of the Motor Vehicle Fuel License.Tai 
(Part 2 (commencing with Section 7301)), had:D: 
exempt from sales and use taxes, shall be estimated B. , 
State Board of Equalization, with the concurrenceti' 
Department of Finance shall be tr~sferred durin~f 
fiscal year to the Transportation Planning!~ · 
Development Account in the State Transportation'F' 
for appropriation pursuant to Section 99312 of the Pii: 
Utilities Code. · ,,f 

(2)_ If the amount transferred pursuant to par~;;.\. 
( l) 1s less than one hundred ten million .dci 
($110,000,000) in any fiscal year, an additional iin;_i,
equal to the difference between one hundred ten milli 
dollars ($110,000,000) and the amount so transferreds · 
be transferred, to the extent funds are available' 
follows: 

(A) For the 1986--87 fiscal year, frorr{ 
Fund. 

(B) For the 1987-88 and each subsequent fiscal y_: 
from the state revenues due to the imposition of sales., 
use taxes on fuel, as defined for purposes of the Use 1!; 
Tax Law (Part 3 (commencing with Section 8601) )} 

(b) The balance shall be transferred to the Gene 
Fund. .: 

(c) The estimate required by subdivision (a) shall:: 
based on taxable transactions occurring during a caleq_ 
year, and the transfers required by subdivision (a) · · ... 
be made during the fiscal year that commences dti •·· 
that same calendar year. Transfers required}f. 
paragraphs (1) and (2) of subdivision (a) shall be ·" 
quarterly. . .,_ 

SEC. 5. Section3050 of the Vehicle Code is amencli 
to read: ·-·· 

3050. The board shall do all of the following: :t: . 
. ,~· 

J _} _) J 

-17- .AB 2057 

.\ . (a) Adopt ruies and regulations in accord~n~e with 
fChapter 3.5 ( commencing with Section 11340) of Part 1 
:iof Division 3 . of . Title· 2 : of the Government Code 
:;i' governing such maUers as are specifically committed to 
~;,itsjurisdiction,"·•:'._-·-•.c-'·" ,..,,,,,:-'" ·, :. • , .. ",": .. ,,·,.·· . 
il:< (b) Hear and consider, within the limitations and in 
-~;'accordance· with the procedure 'provided, 'an appeal 
· 'i presented by an applicant for, or holder of, a license as a 
!) . new motor vehicle dealer, manufacturer, manufacturer 
6 i branch, distributor, distributor branch, or representative 
,"._ when the applicant or licensee submits an appeal 
· . provided for in this chapter from a decision arising out of 
; the department. , · 
;f (c) Consider any matter concerning the activities or 
5 practices of any person applying for o(holding a license 
6 as a new motor vehicle dealer, · manufacturer, 
7 . manufacturer branch, distributor, distributor branch, or 
_8 representative pursuant to Chapter 4 (coII11I?,encing with 
9 Section 11700) of Division 5 submitted by any person. A 
- member of the board who is a new motor vehicle dealer 

may not participate in, hear, comment, advise other 
. members upon, or decide any matter considered ~y the 

board pursuant to this subdivision that_involves a dispute 
between a franchisee and franchisor. After such 
consideration, the board may do any one or any 

26 combination of the following: 
2:1 (1) Direct the department to conduct investigation of 
28 matters that the board deems reasonable, and make a 
~ written report on the results of the investigation to the 
30 board within the time specified by the board. 
31 (2) Undertake to mediate, arbitrate !l:fflieaelf ~, or 
32 otherwise resolve any honest difference of oprmon ~r 
33 viewpoint existing between any member of the public 
34 and any new motor vehicle dealer, manufacturer, 
35 manufacturer branch, distributor branch, or 
·36 representative. . 
37 (3) Order the department to exercise any and all :as authority or power that the department may have with 
_39 respect to the issuance, renewal, refusal to renew, 
,40 suspension, or revocation-of the license of any new motor 

99 390 
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11 
12 

. -:-f"~ ... 
vehicle. dealer, manufacturer, manufacturer':t:.P 
distributor, distributor branch, orrepresentativ~!1!$ 
license is required _under Chapter 4 ( commenc~. 
Section 11700) of Division 5. . · - ·. '.c'{ · 
·. (d) Hear and consider, within the limitatio~'· 
accordance with the procedure provided, -a ,tp . 
presented by a franchisee pursuant to Section 30€!() 
3064, or 3065. A member of the board who is· a new.; 
vehicle dealer may not participate in, hear, co .. ,., 
advise other members upon, or decide, any,; ''. 
involving a protest filed\ pursuant to Articl 
(commencing with Section 3060). · ;;: 
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~AA L, ",p,-· 1.---,R, --- .. o·;;ss 
~ &!!!I!. ·· ~ ~· ~~-- · •~~ C A L I F O R N I A 

23 February 1987 

The Honorable Sally Tanner 
California State Assembly 
State Capitol 
Sacramento, CA 95814 

Dear Assemblywoman Tanner: 

1147 So. ROBERTSON BLVD. 1203 Los ANGELES CA 90035 (213)276-9244 

PUBLIC INTEREST RESEARCH GROUP 

Enclosed is a copy of the proposed draft for a "Lemon Law II" 
bill. As you know, we started a working group in December which 
includes CALPIRG, the Attorney General's office, Consumers Union, 
the New Motor Vehicle Board, the Department of Consumer Affairs, 
Jay DeFuria, and Lemon Law attorneys Donna Selnick, Roger 
Dickinson, Paul Kiesel and Brian iemnitzer. 

After several meetings in which the full group discussed possible 
strategie·s, a smaller group consisting of CALPIRG, the Attorney 
General's office, and Donna Selnick, drafted this final version. 
Consumers Union worked closely with the small group on strategy 
decisions. 

We consider this draft to be a workable solution given the highly 
complex nature of the Lemon Law problem. After consulting with 
people across the nation who-have struggled with these same 
issues, we believe that the proposed draft represents a 
reasonable improvement to the law. It was written with an eye 
towards what can practically be achieved, and therefore does not 
constitute a "wish list." Please be assured that a tremendous 
amount of time and effort went into its development. 

We appreciate your continued dedication to this issue as well as 
your patience in working with us. I will be contacting you in 
the next few days to schedule an appointment to further discuss 
this proposal. 

Please do not hesitate to contact me should you have any imme
diate questions or if we can offer you support in any way • 

. ·------ ...•.. -----·---------- ---·-- -----
Sincerely, 

~a .Jio-n~--- -
Carmen A. Gonzafez Q .. _______ _ 
Consumer Program Director 

: .... 'l i ! 
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The people of the state of California do enact as follows: 

SECTION 1. Section 1793.2 of the Civil Code is amended to 

read: 

1793.2. (a) Every manufacturer of consumer goods sold in 

this state and for which the manufacturer has made an express 

warranty shall: 

(1) Maintain in this state sufficient service and repair 

facilities reasonably close to all areas where its consumer goods 

are sold to carry out the terms of such warranties or designate 

and authorize in this state as service and repair facilities 

independent repair or service facilities reasonably close to all 

areas where its consumer goods are sold to carry out the terms of 

such warranties. 

As a means of complying with paragraph (1) of this 

subdivision, a manufacturer shall be permitted to enter into 

warranty service contracts with independent service and repair 

facilities. The warranty service contracts may provide for a 

fixed schedule of rates to be charged for warranty service or 

warranty repair work, however, the rates fixed by such contracts 

shall be in conformity with the requirements of subdivision (c) 

of Section 1793.3. The rates established pursuant to subdivision 

(c) of Section 1793.3, between the manufacturer and the 

independentservice and repair facility, shall not preclude a·------·--:.._ 

good faith discount which is reasonably related to reduced credit 

and general overhead cost factors arising from the manufacturer's 

payment of warranty charges direct to the independent service and 

1. 
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repair facility. The warranty service contracts authorized by 

this paragraph shall not be executed to cover a period of time in 

excess of one year, and may be renewed only by a separate, new 

contra-ct or letter of agreement between the manufacturer and the 

independent service and repair facility. 

(2) In the event of a failure to comply with paragraph (1) 

of this subdivision, be subject to the provisions of section 

1793.5. 

(3) Make available to authorized service and repair 

facilities sufficient service literature and replacement parts to 

effect repairs during the express warranty period. 

(b) Where such service and repair facilities are maintained 

in this state and service or repair of the goods is necessary 

because they do not conform with the applicable express 

warranties, service and repair shall be commenced within a 

reasonable time by the manufacturer or its representative in this 

state. Unless the buyer agrees in writing to the contrary, the 

goods must be serviced or repaired so as to conform to the 

applicable warranties within 30 days. Delay caused by conditions 

beyond the control of the manufacturer or his representatives 
----- ----·----··· -·· ---------- ----------- ... -------· ·-· 

shall serve to extend this 30-day requirement. Where such delays 

arise, conforming goods shall be tendered as soon as possible 
-- ------·····----·-··· - ... 

following termination of the condition giving rise to the delay. 

(c) It shall be the duty of the buyer to deliver 

nonconforming goods to the manufacturer's service and repair 

facility within this state, unless, due to reasons of size and 

·. we'ight, or method of attachment, or method of installation, or 

2. 
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nature of the nonconformity, such delivery cannot reasonably be 

accomplished. Should the buyer be unable to effect return of 

nonconforming goods for any of the above reasons, he or she shall 

notify the manufacturer or its nearest service and repair 

facility within the state. Written notice of nonconformity to 

the manufacturer or its service and repair facility shall 

constitute return of the goods for purposes of this section. 

Upon receipt of such notice of nonconformity the manufacturer 

shall, at its option, service or repair the goods at the buyer's 

residence, or pick up the goods for service and repair, or 

arrange for transporting the goods to its service _apd repair 

facility. All reasonable costs of transporting the goods when, 

pursuant to the above, a buyer is unable to effect return shall 

be at the manufacturer's expense. The reasonable costs of 

transporting nonconforming goods after delivery to the service 

and repair facility until return of the goods to the buyer shall 

be at the manufacturer's expense. 

(d) Should the manufacturer or its representative in this 

state be unable to service or repair the goods to conform to the 

applicable express warranties after a reasonable number of 

--.... attempts;·---the.nanufacturer-shall-·either-replace-the-goods ··or--· 

reimburse the buyer in an amount equal to the purchase price paid 

by the buyer, less that amount--.directly attributable -to use by . 

the buyer prior to the discovery of the nonconformity. 

(e) (1) It shall be presumed that a reasonable number of 

attempts have been made to conform a new motor vehicle to the 

applicable express warranties if, within one year from delivery 

3. 
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', 

to the buyer or 12,000 miles, whichever occurs first, either (A) 

the same nonconformity has been subject to repair four or more 

times by the manufacturer or its agents and the buyer has at 

least once directly notified the manufacturer of the need for the 

repair of the nonconformity, or (B) the vehicle is out of service 

by reason of repair of nonconformities by the manufacturer or its 

agents for a cumulative total of more than 30 calendar days since 

delivery of the vehicle to the buyer. The 30-day limit shall be 

extended only if repairs cannot be performed due to conditions 

beyond the control of the manufacturer or its agents. The buyer 

shall be required to directly notify the manufacturer pursuant to 

subparagraph (A) only if the manufacturer has clearly and 

conspicuously disclosed to the buyer, with the warranty or the 

owner's manual, the provisions of this subdivision and that of 

subdivision (d), including the requirement that the buyer must 

notify the manufacturer directly pursuant to subparagraph (A). 

This presumption shall be a rebuttable presumption affecting the 

burden of proof ¼ft-~fty-e:ee¼oft-eo-eftr-eree-ehe-bttyer~~-r¼ghe~-ttn-d-e-r 

~ttbd¼~¼~~ft-tdr-~!l'd-~h~rr-nee-be-eoft~ertted-eo-ri1n¼e-eho=-r¼gh~. 

(2) If a qualified third party dispute resolution process 

exists, and the buyer receives _tim_e:J,y_notification in writing of 

the availability of a third party process with a description of 

its operation and effect, the presumption in paragraph (1) may 

not be asserted by the ,buyer in an action until after the buyer 

has initially resorted to the third party process as required in 

paragraph (3). Notification of the availability of the third 

party process is not timely if the buyer suffers any prejudice 

4. 
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resulting from any delay in giving the notification. The buyer 

may assert the presumption in paragraph Ill during the third 

party process. If a qualified third party dispute resolution 

process does not exist, or if the buyer is dissatisfied with the 

third party decision, or if the manufacturer or its agent 

neglects to promptly fulfill the terms of such third party 

decision, the buyer may assert the presumption provided in 

paragraph (1) in an action to enforce the buyer's rights under 

subdivision {d). ~he-frndm~s-aftd-deersron-cf-the--thrr-d-party 

sharr-be-admrssrbl-e-rn-e,rrdenee--rn-the--aetron-rtl:tottt-fttrthH 

fettndatren. Any period of limitation of actions under any 

· federal or California laws with respect to any person shall be 

extended for a period equal to the number of days between the 

date a complaint is filed with a third party dispute resolution 

process and the date of its decision or the date before which the 

manufacturer.or its agent is required by the decision to fulfill 

its terms, whichever occurs later. 

(3) A qualified third party dispute resolution process 

shall be-cn-e-thn-eemprres do all of the following: 

ill Comply with the Federal Trade Commission's minimum 
-·-----· -···-···-- ------------. ·------------- -- ·- . C 

requirements for informal dispute settlement· p·r·ocedu~·-as-set·----· -·-· 

forth in the commission's regulations at 16 Code of Federal 

Regulations Part 703 in effect on·neeember 31.1975...u modified by 

this section; that-reftders-deersrons-hi-eh-are-brftdrrrg-cn-the 

manttfaetttrer-rf-the--b!2yer-el-eets-to-aeeept-the--de-ersronr-thtt 

preserrbes-a-reasenabre-trme-net-~-exeeed-~&-days;-rthrn-wh~ 

the-manttfaetttrer-er-rt~-a~ent~-mttst-fttrfrrr-the--terms-cf-the1!11! 

s. 
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'l, 

deeieioner-aftd-that-eaeh-year-FroYide&-to-the-&eFarement-of-Moto-r 

Veh~res-a-reFort-of-ite-annttar-attdit-reqttired-by-the 

eeTnmi~~ionLe-regttratione-on-informar-di&Fttte-re~rtttion 

Froeedttre-. 

ill. Provide arbitrators who are assigned to decide disputes 

with copies of. and instruction in. the provisions of this 

section. the Federal Trade Commission's requirements described in 

subparagraph (Al. and any explanatory material prepared by the 

Department of Consumer Affairs. 

fil Provide each buyer who notifies the third party dispute 

resolution process of the dispute with a copy of the Department 

of Consumer Affairs publication describing this section. 

ill Provide the buyer and the manufacturer at least 7 days 

before the dispute resolution hearing with copies of all written 

material submitted by the other. 

ill Provide the buyer at least 7 days before the dispute 

resolution hearing with copies of all technical service bulletins 

prepared by the manufacturer that relate to the disputed 

nonconformity. 

ill Conduct a hearing at which the buyer and manufacturer 

may make an oral presentation including .a response to the .pral ------

and written statements submitted by the other, 

fil _Render decisions which are binding on the manufacturer 

if the buyer elects to accept the decision. 

1fil. Render decisions within 60 days from the date the buyer 

initiated proceedings. 

6. 
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ill Require the manufacturer to provide an inspection and 

written report prepared by an independent motor vehicle expert at 

no cost to the buyer if the arbitrator believes that the 

inspection and report is necessary to resolve the dispute, 

ill Upon deciding that the manufacturer failed to correct 

the nonconformity within a reasonable number of attempts. order 

the manufacturer to repurchase the vehicle as provided in 

paragraph {5l. replace the vehicle if the buyer consents as 

provided in paragraph {6l, or further repair the vehicle as 

provided in paragraph (71, 

ill Pres9ribe a reasonable time, not to exceed 30 days, 

within which the manufacturer or its agents must fulfill the 

terms of the decision, 

ill ~are within 90 days after the end of a calendar 

~i...and maintain for five yearsi...a compilation for that year of 

the number of; 

ill Buyers submitting vehicle repurchase 

requests, 

l.iil Buyers submitting vehicle replacement 

'iii) 

reauests. 

Vehicle repurchase requests satisfactorily 

settled in arbitration. 
-----····· ·--··-·-··· 

vehicle replacements awarded in arbitration, 

1Yl Purchase price refunds awarded in 

arbitration. 

000020 

Purchase price awards rendered in compliance 
with paragraph {5l, 

7. 
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(viil 

(viii) 

<xiil 

(xiii) 

(xivl 

Vehicle repurchase awards accepted by the 

buyer. 

Vehicle repurchase awards complied with by 

the manufacturer. 

Arbitration awards where additional repairs 

were the most prominent remedy, 

Awards accepted by the buyer. 

Awards complied with by the manufacturer. 

Arbritration decisions where the buyer was 

awarded nothing. 

Decisions that were not rendered within 60 

days from the date the buyer initiated 

proceedings. 

Decision performances that were not 

satisfactorily carried out within 30 days 

from the final decision • 

.!111. Provide the information described in subparagraph 

(Ll and 16 C.F.R. section 703.6 to the Attorney General. 

Department of Consumer Affairs. and any district attorney. and 

_____ any member of the public upon written request. . ·-·-···· 

ill The manufacturer shall submit all technical service 

bulletins relating to the disputed_nonconformity. and the 

manufacturer and buyer shall submit all written material on 

which they will rely at the hearing. to the third party dispute 

resolution process at least 10 days before the scheduled hearing 

date. 

. \ ( a • 
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ill If the arbitrator orders the manufacturer to repurchase 

the nonconforming motor vehicle. the manufacturer shall be 

required to pay an amount equal to the following: 

1Al The sum of Cil the amount the buyer actually paid or 

contracted to pay under a conditional sales contract or loan 

including the value of any trade-in. all charges added by the 

dealer. and charges for a service contract or extended warranty. 

Ciil official fees including sales tax and license and 

registration fees. and (iiil reasonable expenses incurred in 

connection with the_ repair of the vehicle and for towing and 

rental of a similar vehicle, less 

ill An amount attributable to the buyer's use of the 

vehicle determined by multiplying the total cash price of the 

vehicle by a fraction having as its denominator one hundred 

twenty thousand 1s120,0001 and having as its numerator the number 

of miles the vehicle traveled at the time the buyer first 

notified the manufacturer. dealer. or authorized repair facility 

of the nonconformity. 

If the arbitrator orders the manufacturer to replace 

· -- ------·the -vehicle and the buyer consents -to this ··remedy;:--t·he 

manufacturer shall replace the vehicle with a substantially 

similar new motor vehicle equipped with similar accessories. pay. 

sales tax. license. and registration fees imposed on the new 

motor vehicle. and reimburse the buyer for the expenses described 

in paragraph S(Al Ciiil. The buyer shall only be liable to pay 

the manufacturer an amount attributable to the buyer's use of the 

vehicle as determined in paragraph S(Bl. If the buyer does not 

000022 
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-, 

consent to this remedy, the arbitrator shall order the 

manufacturer to repurchase the vehicle. 

ill..JlJ. The arbitrator may order the manufacturer to 

attempt one further repair of the vehicle if {il no more than 

four repair attempts have already been performed, fiil the nature 

of the repair work is specifically described in the order, and 

{iii) the manufacturer. dealer, or authorized repair facility has 

!lQLalready performed the repair procedure described in the order 

or a substantially similar procedure, 

ill The arbitrator shall establish a hearing date no later 

than 30 days after the order for repair is served on the 

manufacturer and the buyer to determine whether the manufacturer 

has corrected the nonconformity. The buyer and the manufacturer 

shall schedule an opportunity for the manufacturer to effect the 

ordered repair before the hearing date. 

fil If the arbitrator determines at the hearing that the 

manufacturer did not correct the nonconformity. the arbitrator 

shall order the manufacturer to repurchase the vehicle. 

ill The manufacturer shall inform each buyer in writing 

made part of or delivered in conjunction with the warranty or 

owner's manual that a publication describing the requirements and 

procedures of a qualified third party dispute resolution process 

is available from the Department of Consumer Affairs. 

(-t-2.l For the purposes of this subdivision the following 

terms have the following meanings: 

(Al "Nonconformity" means a nonconformity which 

i I ; [ 

10. 
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substantially impairs the use, value, or safety of the new motor 

vehicle to the buyer or lessee. 

(Bl "New motor vehicle• means a new motor vehicle which is 

used or bought for use primarily for personal, family, or 

household purposes~ "New motor vehicle" includes a dealer-owned 

vehicle and a "demonstrator• or other motor vehicle sold with a 
manufacturer's new car warranty. but does not include 

motorcycles, motorhomes, or o~r-~~ motor vehicles which are not 

reaistered under the Vehicle Code because thev are to be operated 

or used exclusively off the highways, A "demonstrator• is a 

vehicle assigned by a dealer for the purpose of demonstrating 

qualities and characteristics common to vehicles of the same or 

similar model and type. 

ill No person shall sell or lease a motor vehicle 

transferred by a buyer or lessee to a manufacturer as the result 

of a nonconformity as defined in subdivision (el unless the 

nature of the nonconformity experienced by the original buyer or 

lessee is clearly and conspicuously disclosed. the nonconformity 

is corrected. and the manufacturer warrants to the new buyer or 

lessee in writing for a period of one year that the motor vehicle 

is free of-that nonconformity. -------- --···--·- --'-· 

SEC. 2 Section 1794 of the Civil Code is amended to read: 

_-1.794. (a) .Any buyer .of .consumer goods who .is damaged by a 

failure to comply with any obligation under this chapter or under 

an implied or express warranty or service contract may bring an 

action for the recovery of damages and other legal and equitable 

relief. 

11. 

000024 

r -

r 

r 
~ 

00554

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/559



(b) The measure of the buyer's damages in an action under 

this section shall be as follows: 

(1) Where the buyer has rightfully rejected or justifiably 

revoked acceptance of the goods or has exercised any right to 

cancel the sale, Sections 2711, 2712, and 2713 of the Commercial 

Code shall apply. 

(2) Where the buyer has accepted the goods, Sections 2714 

and 2715 of the Commercial Code shall apply, and the measure of 

damages shall include the cost of repairs necessary to make the 

goods conform. 

(c) If the buyer establishes that the failure to comply was 

willful, the judgment may include, in addition to the amounts 

recovered under subdivision (a), a civil penalty which shall not 

exceed two times the amount of actual damages. This subdivision 

shall not apply in any class action under Section 382 of the Code 

of Civil Prodedure or under Section 1781, or with respect to a 

claim based solely on a breach of an implied warranty. 

(d) If the buyer prevails in an action under this section, 

the buyer m~ shall be allowed by the court to recover as part of 

_____ the judgment . ...a . ..sum . ..equaL .. to. the ...aggr.egate ..amount .of .costs .. and 

expenses, including attorney's fees based on actual time 

expended, determined by the_ court to_ __ have been reasonably 

incurred by the buyer in connection with the commencement and 

prosecution of such action;ttnre~e-the-eottrt-rn-rte-dreeretrO'fl 

determrnee-that-~tteh-an-award-of-attorneyLe-feee--wottrd-be 

rnapproprrate. 

12. 
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~ In addition to the recovery of actual damages. the 

buyer shall recover a civil penalty of two times the amount of 

actual damages and reasonable attorney's fees and costs if tll 

following occur; 

Cll (Al Jhe manufacturer does not maintain a qualified 

third party dispute resolution process which complies with 

section 1793.2Cel. or 

CBl The manufacturer's qualified third party dispute 

resolution process fails to comply with section 1793.2Cel in the 

buyer's case, and 

c21 The manufacturer fails to rebut the presumption 

established in Section 1793.2Cel r11. 

r 

r 
\.. 

r -------------------------· 

--·-----·--- ---- ----···-- ····------ ---·-·----- •----·--• _____ .. ---- -----
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.. :.::.Li· 
~--·' _,,.. 

ri{'t·>;i;;·tif~1!,S-!-":?:?.··: 

jr4J,Araii foriw. certi~:~~-t •---~-} t:i,,~)1~'$-r~,,-S:t" 
prCP.:••••• und~ th• "Leilon ... t~,; .,~t:tea ••9~l 
iill•triblit.or. ~d cb.elr br~f:t~;i~J!,,i U~J:.:};, 
for e•cb .aotor .. vebtcle ao1~s./+~,•e,~:l9~:.:~tU~•- , 

.:gf:~l~:: :~::~.~. e -.pclr· .. ··G•Srr.·•. ,:,=~t:.~ .• • .. :.t.:•.1~.·~.f~.~.r:.··•·········~.•-~.--····,_.,::.:~:.1',· ...•. · .. ,.·~:.--. ., : ' 5, .... ;~ 
• :MaccQCer ti ;nabi•-tc. ,'. ' i: : .. ~.j~tc-a i'ij;' .~.· .. ts.·.•.,.·'.:.·.·.••·.•~•'-•··-~/f.~.~-~.'.'i_~.:,:.:_~:'_:.·.'._!.·;', a reasoniJble ~ber of-~f ·::. ;,J\,,.jij!~aent ~': .. ,,; .... . 
vehicle aust be made to thei~}.»~~ tilot un: ·::-::{t:~/J ~y;i:.,·: . ·:tJ 
'lhi• bill would make aever•~~~nsi,.to the exi•~l-~~~t-~,;,; . .., .. 
replacement or ret1t!tution ~Pfl•i~•· and vou,l-d t,, .•·~$;1'-:•-,~~~ of ~\;,;i 
AUtciaotive: Repair {BAll) to ~1~,li ~d ad• inia~ .. ~ ·a>.. ·i;,~~}~~r 
certifying eac.lt third par.t:, '.~:.c>lut'ton process ua, .. ·, ,.. ffie" .. , :: . · 
arbicratlon of diapute11 bet~n ~facturera and jt,ft'¢~~~purc1¥_.ez •• 
The program would include e•f~liahlng atandarda. ·'f:JeliJ,~~ion· .;c• 
requireaeuta, repc,rting req~:i;r. .. enta. • certiflcat:l~_;,,;-;.· ·:;;·: _ .. . 
decertification, eetablishing• .1trocedures. to assi•t':~"'ilt~ owner• 
regarding the resolution pro~••es, eatabli11hing ~1iti~•f:fo-c · ··· · 
•eaauring customer satisfaction and identifying vi'olat'i:one. 
monitoring and inspecting reao.lutio;; proce11ses and ot~er :fancti!)Jt,,_ • 

.. ,._ . . . ., . ·.: ·' :--·.,. 
This bill would create a Certlficaticm Account in the Autoaotlve · 
Bepair Fund to exclusively pay BAR'a expenaea incurred bJ creating 
and maint1tining the program, · The Rew Motor Vehicle Board. (RMVB) .la 
named to administer the colle~~ion of fees, The account ¥ould be 
funded by collection of a f~e not to exceeJ $1 from each licensed 
manufacturer, manufacturer branch, di•tributor, or distributor branch 
for each motor vehicle sold, leased or otherwise distributed b:, or 
for them during each calendar :,ear, The fee would be required to be 
paid 1n ~onjun~tlon with th~ application for licenaing or r2newal of 
thE license,. '!be application would be accompanied by a report of 
such vehicles broken down to • ake, • odel, and model :,ear and giving 
any other Information the NMVB may require. The •~ount of th~ t~e to 
be collected would be determined each :,ear on or before January 1st, 
based on aa estimate of the number cf vehicles •old. leaeed or 
distribu1:ed the year before. It is unclear ,:;nether BAR or IP.IVB would 
mak~ thia ~~termination as the bill im?liee that each would, 

NEUTRAL 

Or!alna! ~lgned by Al:en Goldstein 

- ..... -- -I-
64ft -

April 21, 1987 'APR 2 3 1987 

-
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Related legislation: AB 1787, Tanner (CH 388, Stats. 82), 
establ!1hed tbe current •teaon Law.• 

All 3611, Tanner (85/86 ltS), contained language si• ilar to thla bill, 
includin, the requir-ents for reporting vehicles sold and collection 
of a fee tn c~njunction with issuance or renP.Val of the occupational 
license by DMV to fund a ce::tiflcation progr-. The bill died in the 
Senate Co1111ittee on Appropriations. 

AB 2050, Tanner, is a current bill thaL would revise provisions 
relating to the manufacturer'• replacement of, or restitution for a 
vehicle; Including a requirement for the manufacturer to pa, aalee 
tax, license and registration fees vn the replace• ent or an 
equivalent amount in restitution. It would also provide for 
rei• buraa• ent from the St.te nf the sales tax involved. 

SB 71, Greene, 1• a current bill that would require c manufacturer to 
pay re,iltratlon fee& and sales tax on a replacement vehicle or to 
add an equivalent amount in restitution. It would also ~•quire the 
State to reimburse manufacturers for such sales or use tax. 

SB 228, Greene, is a current bi 11 that would ea:totnd warranty or 
service oontracts on repair,, rep~ired parta, affected related parts 
or coraponent• which were repaired unaer the tens of a warranty or 
servi4t oontract. 
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; -~~t-~Irq~Jf :1< 
bic.f.n,-,;<. ,,,~-' ~ },Jl.',:htL~"''' 

:~ ··~~i.~~l>~~-¾~iI;~:.~ ·t£~~;t ~½~~.i,-
, .-.. .,.{\;t,. IN,: 1 ,. • ;~{ -~~,: -~ 4, 1 ~ .. ,: , .. ,i.:r~ . 
/"' ~¾;~;,~{ ·- .-:~~tf;_:, ... ~--: .. - ·. ,. ~::J~.'?1:~- ·.,~ 
.: ..::~-=~~-.-.. r~--tt-~~):i:•;,~1/.•~(~_ · .'{-t~,·- .':~}-'~ .. ~•-~- ;,.. --~ 

De~·~:·_··•.:•:_·.·.· .. ::· ... '._::, •. , .. -_·_·_·::,~-':~:._~_-.r.~:.::_''·.:.·_;_:•··,·_• .. : ... ::,", •...•. :.:_;_ "°ti~r :J•hltc·l,~~:- rill~~ .t-f'f,. ·t' " 
_ -.. ~. --~--- t/- . ::- · · - -t:%i\} .: . ~i-~-~1;+~}t;~~~~rt)/?i:-' ~, 

Jl dealing vlt~e ~!r!;:tff.t~ · . ::!Y.¾~~~'£:!il~~~:;~ ·• 
·' by deal era In ttila. • •·_ " Ja n.,_,.,jelalc:1' c'a1Ql1it;;~~!". 

.. ,, .'~·?]~~~.-: --·:·--: ... :.~---- ·- -?)?~ ~~~~~-\-. ~:· 
·· Th• prOYialona of this bill reqlSirbt,a ttie· dep,u,'baent::l:9 -col~-~~• 

,~j . .i.d,41--¼i'.mal fee would not adverse~:, l~~_t, t:be _d-i,ar~~-;-:.a ~~g'r,jils 
;:, ,~ ,,0~ ~~Ci ea. · · . 'f' . . , ~;. . ' ' .•• ·. :~i\ ;i.;;,ri:()C 
:;;~: ,-Alt~b consuae!'s would no longer pllj .t•glettatJmi '~ffl oo~:;r•~·, · 

rieP.lii~O\nt vehlclea, the • anu&cturer would, ~ Cher• ahout:cL·-1,e··'no 
1111p~~- to the reglatration pro.::eaa. · ·· · · "·•··· · · 

For,·'further infor• ation, please contact: 

Lynda iiiller 
Legislative Liaison Office 
732-7574 

' '.··· .. ,.,_ 
• ,,•'.:;~}~>::{, .• ,,:/~:_!~,•{ ».\:_w J,;;_,.)tti~.:,_:~, ~ .•,.,_,;$-;, ;;•jj ::i•~ ::, ' 
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BLANK PAGE 

Artifact ·of Photocopy Reproduction 

JAN RAYMOND 
LEGISLATIVE HISTORY AND LEGISLATIVE INTENT 

1 (888) 676-1947 
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_} J .J J 

-- . -----

\ 

·' ,J 

AMENDED IN ASSEMBLY APRIL 28, 1987 

CALIFORNIA LEGJSLATIJRE.-1987-88 REGULAR SESSION:. 

'EMBLY BILL No. ·2057 ·. 
•. ·.: .".. .. ·!"'.!•:>. 

Introduced by Assembiy M~~b~~ Tan~er· 
. ,, . . . .-·:. ··'-'-'.-- ' 

March 6, 1987 
. t: . 

act to add Chapter 20.5 (commencing with Section 
.70) to Division 3 of the Business and Professions Code, to 

end SeetieH 1700.Q Sections 1793.2 and 1794 of, and to add 
'tion 1793.25 to, the Civil Code, to amend Section 7102 of 
;::Revenue and Taxation Code, and to amend Section 3050 
:the Vehicle Code, relating to warranties, and making an 
. · ropriation therefor. 

LEGISLATIVE COUNSEL'S DIGEST 

. B 2057, as amended, Tanner. Warranties: new motor 
liic!es. 
(1) Existing law imposes various duties upon 
. ufacturers making express warranties with respect to 
: sumer goods, including the duty to replace the goods or 
•'• burse the buyer, as specified, if · the goods are not 
· aired to conform to -those warranties after a reasonable 

·_ ber of attempts. Existing law also prohibits a buyer of 
,h goods from asserting a presumption that a reasonable 
_ ber of attempts have been made to conform a new motor 

, 'cle, as specified, unless the buyer first resorts to a third 
• dispute resolution process,-as defined, following-notice 
. t such a process is available. 
!pus bill would revise the provisions relating to warranties 
}new motor vehicles to require the manufacturer or its 
=· esentative to replace the vehicle or make restitution, as 
, cified, if unable to conform the vehicle to the applicable 
.. ress warranties after a reasonable number of· attempts. 

,98 40 
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-l ·, 
. ' 

C) 

C) 
C) 

0 
w 
i--

... 
. ·,fj 

AB 2057 -2-
;"J 

. ;:-,;_ 

N, ,, 

The_ bi~. ~ould revise the Elefinieen definitions ·o;~i 
v~h1cle, . new ~otor vehicle," and· ''qualified third)'. 
?.1spute resol!!tion . process" and define . the ... 
'demons~ator f~r these purposes, and require tli"e Btir 

~uto~otive Repa1~ to establish a program for the certifi . 
~ t 

1
1r? party dispute resolution processes pursu'' 

egu_ ations ado~ted by the New Motor Vehicle Bo' 
spe~1fied. The bill would prohibit the sale or lease or:i' . . 
vehicle transferred by a buyer or a lesser to a manufac 
for jdnoalnconformity, as defined, ·except as specified ' 
wou so make related chan'fes. · · .,.,: 

The bill would create the Certification Account wi \. 
Automotive Repair Fund, to be funded by fees impos' .. 
manufacturers and distributors pursuant to the bill•· 
collected by the New Motor Vehicle Board, as specified:\ 
expended upon appropriation by the Legislature to p~ 
expenses of the bureau under the bill. .,. 

(2)·,:JJ?asting law authorizes the award of court cosf 
att~mezs~ fef!s to a consumer who prevails in a waii 
actfon-~·.,·.,·.,'· •· 

Thi; bfll would require the award of court cos;[. 
attomer s fees t~ consumers who prevail in such action~, 
wo~ld also re_qwre the award of civil penalties, as spec 1 

· 

a~s~ ~ertam manufacturers. Existing law provides fo". 
d1spo_s1ti?n of moneys in the Retail Sales Tax Fund. · si 

This bill would provide for reimbursement from the R~ 
Sales Tax Fund to a manufacturer of a new motor vehicf· 
an amount equal to the sales tax involved wheri;
manufacturer makes restitution to a buyer under the> 
thereby making an appropriation. ·· 

Vote: ¾. Appropriation: yes. Fiscal 
State-mandated local program: no . 

The people of the State of California do enact as follol 

1 SECTI?N 1. Chapter 20.5 (commencing with S~c · 
2 9889.70) IS added to Division 3 of the Business"' 
3 Professions Code, ~o read: ' 

() () () 
() 

-3- AB 2057 

CHAPTER 20.5. CERTIFICATION OF THIRD PARTY,; 
. DISP\ITE RESOLUTION .PROCESSES . . . ' '. .· ... : .. . . . . 

. 9889.70. ' u~~ss . th~ co~t~xt· \~~~~s' :~the~s~i the . 
;.',following definitions govern ~e,:fonstruction· of. this 
:,· chapter: · :_.,·_. • .. ·· • ... : .,.-:1 /·:_,:··· :-,.'i'i;;/~Ji• • .... :.,: '' · ·\""-' . 
f (a) '.'Bureau"".means ,,the _Bureau;,pf..Automotive 
;',:Repair.··.: · ···: .-·-·;·,_··:.::·-~/-'-;::;-·.:-:tt:~t~1\_,.:• .. •~:;,., .. \:•······· 
'· (b) "New motor .vehicle" means a new motor vehicle 

Ii', as defined in subparagraph (B) , of paragraph (4) of 
. I, subdivision ( e) of Section 1793.2 of ,the Civil Code .. : 
-~, (c) "Manufacturer" means· a new· motor• velucle 
"; manufacturer, manufacturer branch, distributor, or 
' distributor branch required to -be licensed pursuant to 
'-. Article I (commencing with Section 11700) of Chapter 4 
6 of Division 5 of the .Vehicle Code. · · . 
7, (d) "Qualified third party dispute resolution proce~s" 
·· · means a third party dispute resolution process which ,r tneee the eri~eria sel: {Mt\} ift operates in -compliance 
' with paragraph (3) of subdivision (e) of Section 1793.2 of 

the Civil Code and this chapter ,and which has been 
certified by the bureau pursuant to .this chapter .. " .. ···. 
· 9889.71. The bureau shall establish a program. for 

" · certifying each third party dispute resolution process 
used for the arbitration of disputes pursuant to paragraph 
(2) of subdivision ( e) of Section 1793.2 of the Civil Code. 
In establishing the program, the bureau shall do all of the 

. following: · · · · 
(a) Prescribe .and provide forms to be .used fer 

~eaeen to apply for certification under this chapt~r. 
(b) Establish a s!lt fer of minimum ~tandards ~hich 

shall be used to determine whether a third par~ ~ute 
resolution process is in compliance with the e':'=erlll set: 
fflffhiftparagraph (3) of subdivision (e) ofSectionI793.2. 
of the Civil Code and this chapter. · . 

(c) Prescribe the information whic~: · each 
manufacturer, or other entity, that uses_ a third pai:ty 
dispute resolution process, and v.-hieh seelts that appl}es 
to have that process certified by the bureau, ~hall :proVIde 
the bureau in the application for . certification. In 

n () n (1 00562
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AB 2057 -8.:..... 

. •21 Nomo~ethru:ionedollar ($1) shallbecharg·._d _· •. ll/f 
or received from _ . e , co ec 

3 this silbdiVI. • • ~ny one or n19reJicensees'puri.i{. --
, 4 _ . s10n with respect to the sam · ·t · ·· · ,. · 
· - (c) On b ~ ·J· ··· e mo or·vl! · 5 b · .: or e ore anuary l of each cale d. · •·•· 

ureau shall determine the doll n ar Y~af,.,, 
. 6 one dollar -($1) - . ar amount, not to ex:·-
7 collected p~r motor vehicle, which 'shiilf 

.. 8 Vehicles bi;:11 r~ce1ved by the Department ofiMti 
:9 • estim t fgmhn mg July l of that year based up·. H' 
l . a e O t e number of sal 1 ' · . r., 
0 dispositions of motor vehicl . esh" eases, and ·-o_ 

11 preceding calendar . . es m t 1s state during~ 
12 ro . year, 1\1 order to full fund'"' 
13 tsc;{a;;a~ta~t!hb!;:a~hi:htnpter_during t?e follcf,!) 
14 Yehicle Board of the dollar notify the New Mil 
15 that the New Motor Vehicle B=~w:i~er ~otor vehj 
16 the amounts of the fees to b s use m calcula . 
17 pursuant to this subdi . . e collected from applic 
18 ( d) F VIs1on. : ,. 
19 mean or the purposes of this section "motor vehi 

s a new passenger or co ·a1' 
20 a kind that · . mmerci motor vehicl 
21 Code b t ~reqwred to be registered under the Vehr 
22 moto; hime ~r t:n_rm do~s not include a motorcycle 
23 10 000 d y vehicle whose gross weight exce 
24 

, poun s. ;.•· 
(e) ~he New Motor Vehicle Board ma .. :S regulations to ~plement this section. y 8,19 

6 SEC. 2. Section 1793.2 of the C-vil c d . ,·,, 
27 to read: 1 o e 1s amend 
28 1793.2. (a) Every m ufa \ 
29 sold in thi an ~turer of consumer go'· 
30 d s state and for which the manufactu 'li 
31 . male an ~xp~es~ w~anty shall: rer;;, 

( ) . Mamtam m this state sufficient service and ... • J5 factes reasonably close to all areas where its con rep_ 
34 good :ire sold to carry out the terms of such warraii' 
35 or ~s1gn~t_e_ and authorize in this state as service,: 

36 
repair facilities independent repair or service fadii 

37 reklonably close to all areas where its consumer goods··· -
38 . so As to carry out the terms of such warranties .. ,: . 
39 manuf~ ~ans of comp!ying with . this par;graph 
40 "th . c er may enter mto warranty service contr'ii 

WI mdependent service and repair facilities. i,f -

a ,2 
·,3 
!4 
'''.5 
:'.6 
'7 ss·· 

''.'9 
':10 
ll 
)2 
•13 
l14 
il5 
":16 
~17 
"-18 
)9 
:20 
·-21 
1. 
.22 
_;23 
r,24 
•.. 25 
",26 
!27 
'·,28 
;;29 
)30 
'31 
·,.32 
:33 

:;,34 
'.;35 
.::36 
'- 37 

·c' 38 
~'.39 
~i 40 

,J J J 

.,-9- . AB 2057 

warranty . serv:ice , contracts . may provide· for a fixed 
· schedule of rates. to be charged for warranty service or 
warr_anty repair work, however; the rates fixed by such 
contracts shall be in conformity with the requirements of 
subdivision ( c) of Se_ction 1793.3. The rates established 
-pursuant to subdivision ( c) of Section 1793.3, between the 
manufacturer.· and the independent service and repair 
facility, shall not preclude a good faith discount which is 
reasonably related to reduced . credit and . general 
overhead cost factors arising from the manufacturer's 
payment of warranty charges ~rect to the independent 
service and repair facility. The warranty service contracts 
authorized by this paragraph shall not be executed to 
cover a period of time in excess of one year, and may be 
renewed only by a separate, new contract or letter of · 
agreement between · the manufacturer and 'the 
independent service and repair facility. 

(2) In the event of a failure to comply with paragraph 
( 1) of this subdivision, be subject to Section 1793.5. 

(3) Make available to authorized ·service and repair 
facilities sufficient service literature and replacement 
parts to effect repairs during • the express w_arranty 
period. · : 

(b) Where such service and repair facilities _ are 
maintained in this state and service or repair of the goods 
is necessary because they do not conform with the 
applicable express warranties, service and repair shall be 
commenced within a reasonable time by the 
manufacturer or its representative in this state. Unless 
the buyer agrees in writing to the contrary, the goods 
shall be serviced or repaired so as to conform to the 
applicable warranties within _30 days. Delay caused by 
conditions beyond the control of the manufacturer or his 
representatives shall serve to extend this 30-day 
requirement. Where delay arises, conforming goods shall 
be tendered as soon as possible following termination of 
the condition giving rise to the delay. . 

(c) The buyer shall deliver nonconforming goods to 
the manufacturer's service and repair facility within this 
state, unless, due to reasons of size and weight, or method 

98 190 00563
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AB 2057 -10-

1 of attachment, or method of installation or natureL 
2 nonconf?rmity, delivery ·· ca~Et. :. 'reasonabl# 
3 accomphshe?. If . the . buyer •· cannot.. •return. 

. 4 · nonconf~rnung goods for any of these reasomi;Jieio 
S shall. notif}'. ~he m~m;1facturer or its nearest servic. 
6 repair fac1~ty withm the state. Written .. notic 

• 7 non<:onfo~1ty to the manufacturer or its. servic .. , 
8 repair. facility. shall constitute return .of the goc(· 
9 purposes of this section. Upon receipt of such noti~ 

10 nonconformity the manufacturer shall at ·ts · ... 
11 · . h , 1 op s~rVIce or repair t e goods at the buyer's residenc· 
12 pick up ~e goods for servic~ and repair, or arrarig 
13 transportmg the goods to its service and repair fac' 
14 All reasonable costs of transporting the goods wh· 
15 buyer cannot return them for any of the above re· • 
16 shall be at the manufacturer's expense. The reaso·"• 
17 costs of transporting nonconforming goods after deliv 
18 to the service and repair facility until return of the g · 
19 to the buyer shall be at the manufacturer's expense 
20 (d) (1) Excep~ as provided !11 paragraph (2), ff; 
21 manufacturer or its representative in this state does·, 
22 service or repair ~he goods to conform to the appli :' 
23 express warranties after a reasonable number· 
24 attempts, the manufacture~ shall either replace the g .... 
25 or reimburs~ the _buyer m an amount equal to.: 
26 purchase pnce paid by the buyer, less that amo · 
27 d!rectly attributable to use by the buyer prior · to ! · 
28 discovery of the nonconformity. . ,/ 
29 (2) If the manufacturer of its representative in;" 
30 state is unable to service or repair a new motor vehi" 
31 as that term !s _defined in subparagraph (B) of paragr_·~. 
32 (4) of subd1VIsion (e), to conform to the appli 
33 express warranties after a reasonable numbe ,. 
34 attempts, the manufacturer shall either promptly rep 
35 the new motor vehicle in accordance with subparagr 
36 (A) or promptly make restitution to the buye' 
37 accordance with subparagraph (B). However the b1i 
38 shall be free to elect restitution in lieu of replaceri:( 
39 and in no event shall the buyer be required by,' 
40 manufacturer to accept a replacement vehicle. ·,;_;· 

() n ( \ () 
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1 , (A) , ·In the case of repl~ceme!lt, the manufacturer s?all 
· replace the buyer's vehicle with a new motor vehicle 

. susbstantially. identical , to, the vehicle replaced. The 
· · , .. replacement vehicle sli,all be _accompanied by all express 
· .. and implied warranties that normally accompany new 
If motor vehicles of that specific kind. The manufacturer ·· 
·:. also shall pay for, or to, the buyer the amount of any sal~s 
· · or use tax, license fees, registration fees, and other offi~ial 
'9 fees which the buyer is obligated to pay in connection 
o with the replacment, plus any inci~ental d9:111age~ to 
i • which the buyer is entitled under ~~ction ~ 794, mcluding, 
· · but not limited to, reasonable repair, towmg, and rental 

car costs actually incurred by the buyer .. · '· · . 
(B) In the case of restitution, the manufacturer s~all 

· make restitution in.an amount equal to the actual·pnce 
paid or payable by the buyer, incl?ding any ch:irges for 
transportation and manufacturer-!IlStalled options, but 
excluding nonmanufacturer items installed by a deale~ or 
the buyer, and including any collateral charges sucli _as 
sales tax, license fees, registration fees, 3!1-d other offici~ 
fees, plus any incidental damages to which th~ b~yer IS 
entitled under Section 1794, including, but not limited to, 
reasonable repair, towing, and rental car costs actually 
incurred by the buyer. . 

(C) When the manufacturer replaces the new motor 
vehicle pursuant to subparagraph (A), the m:fflitettt•~• 
fflftY Pe't'ffl'e l:fte eti,'eP te reiffletlf"Se the fflftfl ttett!Per Hl: 

the buyer shall only be liable to pay the manufacturer an 
amount directly attributable to use by the buyer of the 
replaced vehicle prior to the time the b1;1ye~ first 
delivered the vehicle to the man~ac~r.er or distribu~or, 
or its authorized service and repair facility for correc~on 
of the problem that gave rise to the nonconformity. 
When restitution is made pursuant to subparagraph (B), 
the amount to be paid by the manufacturer to the buyer 
may be reduced by the manufacturer b}'. that amo_unt 
directly attributable to use by the buyer pnor to the time 
the buyer first delivered the vehicle to the man1;1Ulc~~er 
or distributor, or its authorized service and re~air facility 
for correction of the problem that gave nse to the 
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. ·.1, 

. I nonconformity. The amount direct1y·attributabl/Ji . 
.2 by.the.b1;1yer shall be determined by multipl)$ 

. · 3 actual pnce_ of the_ new motor vehicle paid or paya. 
, . 4 . the: buyer, including·any charges for transportatid 
. ·5 manufa_cturer-installed options,_ by a fraction havilig° 
: .6 . denominator· 120,(X}() and having .as its numerat6 
.7 number of miles traveled by the new motor.vehicle. 

·• 8 to the. time the buyer first delivered the vehicle/(· 
9 manufacturer or distributor; or its authorized servi ' 

10 . repair facility for correction of the problem that ga ''.', 
II to the nonconfonnity. Nothing in this paragraph ·t 

12 any way limit the ·rights ox\remedies available:sfo 
13 buyer under·any other law. . . :. · • "/·' · 
14 ( e) (I) It shall be presumed that a reasonable nci'h 
15 of attempts have been made to conform a·new·ril 
16 vehicle to the applicable express warranties if, within'' 
17 year from delivery to the buyer or 12,000 miles oih' 
18 odometer of the vehicle, whichever occurs first,,,ei 
19 (A) the same nonconformity has been subject to: re 
20 four or more times by the manufacturer or its agenfs: 
21 the buyer has at least once directly notifie f 
22 manufacturer of the need for the repair of. 
23 nonconformity, or (B) the vehicle is out of servic· 
24 reason of repair of nonconformities by the manufac ·-
25 or its agents for a cumulative total of more th ''· 
26 calendar days since delivery of the vehicle to the bu · 
27 The 30-day limit shall be extended only if repairs c · ·•· 
28 be performed due to conditions beyond the control 0£ 
29 manufacturer or its agents. The buyer shall be reel' 
30 to directly notify the manufacturer pursuant,\ 
31 subparagraph (A) only if the manufacturer has cle' 
32 and conspicuously disclosed to the buyer, with' 
33 warranty or the owner's manual, the provisions o · 
34 subdivision and that of subdivision (d), includin·' 
35 requirement ~at the buyer must notify·•,;.• 
36 manufacturer directly pursuant to subparagraph~· 
37 This presumption shall be a rebuttable presump · 
38 affecting the burden of proof, and it may be asserr·· 
39 the buyer in any civil action, including an action in: 
40 claims court, or other formal or informal proceeclin 

. ,;. 

.·,if 
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l . (2) --~ a qualified third piny disp~te resolu~on ~roce~s · 
~ · exists;· and the • buyer receives.· timely notificati01;1 m 

.. writing of the availability of a third party process Wl~ a 
·, < description of its operation ·and_ ,effect, the presumptio1:1 
·1»in.paragraph (1) may not-be asserted by the b~yer until 
:· •. · after the ·buyer has initially resorted to ~e ~rd party . 
:. -,.process as required in paragraph (3). ~otific~tion ~f the 
• availability. of the third, party process is not timely if ~e 
9, buyer-suffers any prejudice resulting £:t:om any de!ay m 
'o giving the notification. If a qu~ed thi~d party disput~ 
f resolution . process . does not ens~, ·. or ._if the buyer . is 
· dissatisfied •. with , the third party decision, or · · if the 

manufacturer or its agent neglects to promptly f~ thf 
terms of such third party decision after the dec1S1on is 
accepted by the buyer, the · buyer 111;ay asser\ the 
presumption provided ·in paragraph (l)_ ~- an action to 
enforce the buyer's rights under subdivision ( d) .- The 
findings and decision of the third party shall., be 
admissible in evidence in the action with<;>ut fur1:her 
foundation. Any period of limitation of actions under any 
federal or California laws with respect to any person shall 
be extended for a period equal to the numbe: of __ days 
between the date a complaint is filed with_ a thir~ _party 
dispute resolution process and the date of its ~ecision ~r 
the date before which the manufacturer ?r its age~! 1S 
required by the decision to fulfill its terms if the dec1S10n 
is accepted by the buyer, whichever occurs ~ater .. 

(3) A qualified third P8:ty dis_Put~ resolution process 
9ftt1H fflee4: all ef the fella•,. tHg e!.'tte!.'te.: shall _do all of the 
following: . . . h h . ·. 

(A) ~ J3reeess ee'ffil'll:i.es Comply wit t e ~um 
requirements of the Federal Trade Commission f?r 
informal dispute settlement procedures as set for~ m 

· Part 703 of Title 16 of the Code of Federal Regulations, 
35 as those regulations read on January 1, ~9~7. • · .; 
:36 (B) .the J:l!'0eess refli!ers Render decisions which are 

7 binding on the manufacturer if tlie buyer elects to_ accept 
38 the decision.,,. ·. -· -·· · · . ; · · 
39 (C) . P;reseriaes Prescribe a reasonable time, not to 
·40 exceed 30 days after the decision is e.eeJ3tea accepted by 
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1 the buyer, within whi h th . . .. ),, 
2 must fulfill th c . e manufacturer or iti1J[ 
3 . •-f9t .!J:he e terms of_1ts decisions ·- · ., .· .. ;.,-;• 

. 4 _.·.indi,-1Elt:t&:ls ~eess 1:e:i-,:it1es· \rffUtea· mat~~i~s ~~:.--~ 
. 5 !31trtj . t . . e&fl tiet lft\'E!stigatiees ilfta whe ·. e113a e 1ft fflfHEH!:g de . . ,. __ 6 . M a . . ,e!SI0ft9 ,,.,.. the !3fOgl'llJ ·. ··•.· 

. . . ffllfttffittffl ffleluae . . . . : ,. . . . ' -~-- ' 
·7 ·•(DJ Provide arb'tr, . · . : '.}. 

• · 8 disputes with copie! of.t~~ ~ho ar~ as~1gned to 'd,' 
9 of the Federal Trade 'co m_so_-uc~on m, th!' prov/~ 

10 703 of Title 16 of the C d ~sdon s regulations in•!fi 
11 regulations read o o e o e era! Regulations as .. 
12 {commencing with ~ J:mu~y 1, 1987, Divisi' ;; fJ Coie, and this chapte:.ction 101) of the Com~jr 

O 15 wh~; th~r~~~~=9~;J8
¾ id~a Require the manu~~ ·:~ 

~ 16 motor vehicle be reph1:e':J1J.% thtt the nonconfo :·: 
CJ1 17 remedy or that restitution b e uyer consents td_. 

18 replace the motor 11, hi -l e made to the buyer, 
19 accordance 'th e c e · or make restitutio'" 
20 (F) Provi~ :it~hgraph (2) of subdivision (d);{ 
21 majority of th; arb'tr eti request of the arbitrator 'o 
22 Written report on I th: ~~!a:el, fof an inspection,::, 
23 motor vehicle t on ° a nonconfo 
24 expert who is •~d:;e':J~!~ ~~~~::~~fa an autoni§ 
25 ~ =Rte 13reeesa a cturer. --~ 
26 ( . ~efl CPS _ -~-

27 righ~i ~:dder de~~s1ons which consider and provid~-
28 Fed al reme ies. c?nferred in regulations ofi<: 

!i ::aof 0:-1l!~ o9°J.Z:::!i°:e~!::sdas~::! ;~~~• 
31 SectioniJ.Ol) oitt ~87

• DiVI~;Jn 2 (commencing'-' 
32 Nothin · this h ommerci Code, and this chapt 
33 qualifie~ Itltird car apte~ requires tha_t, to be certified: 
34 to this secti ~ o/. dispute resolution process pur . 
35 provide on,d' ec1~1ons of the process must consid{; 
36 d reme ies 10 the form of awards of ,,,. 

37 
am:iges or multiple damages, under subclivisio~7c· 

38 5rition_ 1794, or of attorney's fees under subdivision . 
39 o ecti_on 1~94, or of consequential damages other-· 
40 :cf~a:dei 10 subd~vi~ions {a) and (b) of Section'l\t 

g, ut not limited to, reasonable repair, tq 

{\ n n n 
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·.·.and.rental car costs actually_ incurred by the buyer. 
2 ~ ~e 13reeess Bft!I Beet!. eertmed : : • .:· . , · 
~- ·. (H) Obtain and maintain certification by .the Bureau 
if _of. Automotive., .. :Repair _ pursuant to .. ,Chapter.. 20.5 

.. ( commencing with Section 9889.79 9889. 70). of Division 3 
-~ of the Business and Professioris.Code. · .. ,.-:--·:·,', ,. ·:. ,.,: -:.': 
-1.. (4) For. the purposes of subdivision (cl) and this 
~- subdi~sion _the .follQwing,.te,rms, have:.the following 
9 rnean10gs: . . . , . , · . . . . . · 

· 0 (A) "Nonconformity" means a nonconformity which 
1 substantially impairs the use, value, or safety of the new 

motor vehicle to the buyer or lessee. ,, :,.. . . . ·, 
(B) "New motor vehicle" means a new motor vehicle 

which is used or bought for us~ primarily.for personal, 
family, or household purposes. "New motor vehicle" 
includes a dealer-owned vehicle and a "demonstrator" or 
other motor vehicle sold with a manufacturer's new car 
warranty but does not include a motorcycle, a 
motorhome, or a motor vehicle which is not registered 
under the Vehicle Code because it is to be operated or 
used exclusively off the highways. A "demonstrator" is a 
vehicle assigned by a dealer For the purpose of 
demonstrating qualities and characteristics common· to 
vehicles of the same or similar model and type. 
· (5) No person shall sell or lease a motor vehicle 
transferred by a buyer or Jessee to a manufacturer as the 
result of a nonconformity unless the nature of the 
nonconformity experienced by the original buyer or 
lessee is clearly and conspicuously disclosed, . the 
nonconformity is· corrected, and the manufacturer 
warrants to the new buyer or lessee m writing For a 
period of one year that the motor vehicle is free of that 
nonconformity. . . · . . 

SEC. 3; Section 1793.25 is added to the-Civil Code, to 
read: · · 

1793.25. (a) Notwithstanding Part 1 (commencing 
with Section 6001) of Division 2 of the Revenue and 
Taxation Code, the State Board of Equalization shall 
reimburse the manufacturer of a new motor vehicle for 
an amount equal to the sales tax which the manufacturer 
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~ ~bludes in making restitution to the bu er ut1. 
3 · Sec~~~atra~ (~h~r pa~yaph (2) of suhdiJsii 

, ... 4 the ·;retailer· ~f ·thn -~a s actory proof is provide 
. 5 - e motor vehicle,• ,. "hi"' ·manufacturer is makin . ; · ror ,w c 

· · · 6 .the sales tax on the g reStitu~on has reported···• 
. 7 motor vehicle. The f ::e r~ce1pds from the_ sal?J, 

.. 8 adopt rules and regulation~ar of Equaliza~qi:3 
9 compliance with or preve t . to carry out, .. fa:c 

10 this section. ' n circumvention or evas( 
11 (b) Nothing in this se · ·. ' · Hf 

.. -12 application of the sales :di shall m any way ch@_!( 
. 13 and the sales price from th se tax to the gross 'T.°f 

14 other consumption, in thie sale, and the st_orage,'~ 
15 property pursuant to Part f (state or t~gible P~ .. 
16 6001) of Di . . . commencmg with Se 
17 Vision 2 of the Revenue d T . ,.. 

(c) The manufacturer's claim fi ~ axation:,' 
18 the board's approval or denial f th or le~bursemep 
19 to the provisions of Arti 1 1 ( e c rum shall be-sil :r ~~l1r:~~apter 7 of Pit1 of ~=i~1~f :~:\f 
22 and 6908 thn Cofde! except Sections 6902.1 6903 • 

. . ereo , msofar as th . .' ! 
23 mconsistent with this ti . ose proV1s10ns·, ar 
24 SEC sec on. . in 

25 · 4. Section 1794 of the Civil Cod . . "a,·''• read: e 1s amen . 
26 1794. (a) An b · ,/ 
27 <lama d y . uyer of consumer goods w ·. 
28 d ge . by a failure to comply with an obli ·• 
29 un er this chapter or under an· impliedy o If., 
30 warranty or service contract may bring an a ti r '.!lfi. 

recovery of damage d h I c on o 
31 (b) Th · s an ot er egal and equitable}· 

e measure of the buyer's d . ·.:.•. 
32 under this section shall b fi ll amages m an_. a 
33 ( e as o ows· ... 

1) Where the bu h . · ·., 
34 justifiably revoked ac~:~tan~e ~1hihully redtiect~. 
35 exercised any • ht t I e goo s .,o 
36 and 2713 f th ngC o canc_e the sale, Sections 271F 
37 ° e ommerc1al Code shall ap I r.~ 
38 21i!) an~h2e.t!s ~; ttig has acc~~ted the g!!~, Sef 
39 the ·measure of damage~mr:1ller~1 1 Cdode shall appl£ 
40 . s a mcu ethecostofri'l 

. necessary to make the goods conform. ·• 

J 

~.2 
::3 
4 

·.s 
i,6 
·rt 
''8 
f ,9 
)o 
11 
i2 
_13 
,14 
'15 
'16 
17 
)8 
'19 

_20 
:21 
f22 
,:23 
:-2.4 
< ·,25 
'-26 
}27 

' 
28 
29 

130 
?•31 
:.32 

,..33 
,l34 
,35 
;35 

":37 
:·.38 
139 
i.40 

j 
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... ( c) If the buyer establishes that the failure to comply 
was willful, the judgment may include,. in addition to the 
amounts recovered under subdivision (a), a civil penalty 
which shall:not exceed .. two times·.the amount of.actual 
damages.· This subdivision shall.: xi6t . apply. in· lilly class 
action under Section 382 of the Code of Civil Procedure 
or under Section 1781, or with· respect to a claim based 
solely on a breach of an implied warranty.·. 't·::•.·:-:' . 

(d) If the buyer prevails in an 'iictiori :under this 
section, the buyer tB&y shall be allowed by the court to 
recover as part of the judgment ·a sum equal to the 
aggregate amount of costs and'·· expenses, including 
attorney's fees . based on actual · time .. -·expended, 
determined by the court to have been reasonably 
incurred by the buyer in connection -with the 
commencement and prosecution of such action; ,tlffless 
the eetlff Hl: its disef'etieft ael:effltffles thft-1; SHeh ftft. 11:wMcl 
ef 11:Heme,•'s fees wel:ticl ee ift!!:pJ'lfSflfil!:te. · 

( e) In addition to the recovery of actual damages, the 
buyer shall recover a civil penalty of two· times the 
amount of actual damages and reasonable attorney's fees 
and costs if the manufacturer · fails to . rebut . the 
presumption established in paragraph (1) of subdivision 
(e) of Section 1793.2 and either (1) the manufacturer 
does not maintain a qualified third party dispute 
resolution process which complies with subdivision ( e) · of 
Section 1793.2, or (2) the manufacturer's qualified third 
party dispute resolution process fails to comply with 
subdivision (e) of Section 1793.2 in the buyer's case. 

SEC. 5. Section 7102 of the Revenue and Taxation 
Code is amended to read: .. 

7102. The money in the fund shall, upon order of the 
Controller, be drawn therefrom for refunds under this 
part, and pursuant to Section 1793.25 of the Civil Code, or 
be transferred in the following manner: · · · 

(a) (1) All revenues, less refunds, derived under this 
part at the 4¾ percent. rate, including the imposition of 
sales and use taxes with respect to the sale, storage, use, 
or other consumption of motor vehicle fuel which would 
not have been received if the sales and use tax rate had 
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~ been 5 percent and if motor vehicle fuel as d ~ 
.. 3 f;rposes, of the M~tor V~hicle Fuel Li~ense eT' 
. 4 art 2 (commencmg with Section 7301)} h d. 

•· . e;,cempt from sales and use taices shall b ti ' .. a . 
. . 5. S~ate Board of Equalization with th e es mate.. .. 

_ ~ ~:~artment of Finance shall be tra:/r:~~~~~ii~ 
8 D I year to the . Transportation Planniri,. 

eve opment Account in the St t T g 
9 for app · ti · · a e ransportation 

10 Utilitie:~~:. on pursuant to-Section 99312 of the. 
.11 (2) If the am· t tr · r, . . · ,1 
12 (1) is I th oun ans erred pursuant to para· . 
13 ($110 000 ess . an one h~dred ten million ii. 
14 ' ,000) .m any fiscal year an additi al .,. 
15 ~;n:!sti:f:'o ~e~)ce bdetwh een ~ne hundre~~en am. 
16 b ' ' · an t e amount so transferred/ 
17 fill tr~sferred, to the extent funds are availabf 

0 ows. . .. 

f g FJn.AJ. For the 1986-87 fiscal year, from the cl 
20 

(B) For the 1987-88 and each subse u t fi 'Ji~ 
: froU: the state revenues due to the impo;iti:: ·of~~~~ 
23 use axes on fuel, as defined for purposes of the Use , 
24 T(b~ (Pb~t 3 (cohallebncing with Section 8601)). 
25 Fund. e ance s e transferred to the Ge11, . 

i~ b (c1 The estimate required by subdivision (a) sJ/~. 

28 ase on taxable transactions occurring during a caleii 
year, and the transfers required by subdi • . ( ) , , 

29 be made d • th fis V1s10n a . 
30 th t urmg e cal year that commences d" . 

a same calendar year. Transfers re uired /· 

3
3
2
1 paragraphs (1) and (2) of s-cbdivision (a) shiill be : 

quarterly. ·.,. 
33 BEGS. 
34 SEC. 6. Section 3050 of the Vehicle Cod • ·. -"'~ 
35 to read: . e 1s ame_ 

g~ 3050 ... The board shall do all of the following: .;\; 
(a) Adopt rules and regulations in accordance' ;2 ~hap~e~_3.5 (commencing with Section 11340) of -t,· 

o Div~ston 3 of Title 2 of the Government,' .. _ 
40 govemmg such matters as are specifically committ' ; 

() ( ) . () () 

-19.:...:. AB'2057 

~) its jt.irisdictioJ/~··~: . ."·~- #:.< •. : ~-;~::::"; · !~; .i-/ ·· .:_:·_. ··--;~:; ·r.:.' _.•·,. ::. : 

' (b) · Hear arid 'consider,\vithli\.\he limitations and 'in 
,: accordance · with 'the procedure: provide_d;' an:· appeal 

:4'.·:preseri.ted.by an applicant for;<ir:hplder of, a license as a 
'. new motor vehicle dealer, ·mamifaci:urer, nianufactui-er 
·:::branch, distributor, distributor bi:anch, or representative 

. "'_when 'the applicant ·'cir: licensee ·submits. an '·appeal 
. ' provided for in this chapter from a decision arising out of 
9.thedepartment;·· · · · .. ,,,,._ .. ,, . · , 
,0 (c) Consider any matter concerning the activities or 
1 - practices of any person applying for or holding a license 
2·· as. a ' new .. motor.: vehicle dealer,'. manufacturer, 
a· manufacturer branch, distributor, distributor branch, or 
'4 ·representative pursuant to Chapter 4 ( commencing with 
li · Section 11700) of Division 5 submitted by any person. A 
li member of the board who is a new motor vehicle. dealer 
7 may not participate in, hear, .. comment, advise other 
·~ members upon, or decid,f any matter considered by the 
9 board pursuant to this subdivision that involv.es a dispute 

between a franchisee and franchisor. After such 
consideration, the board may do any one or any 
combination of the following: · _ .. 

(1) Direct the department to· conduct investigation of 
matters that the board deems reasonable, and make a 
written report on the results of the investigation to the 
board within tlie time specified by the board. 

(2) Undertake to mediate, arbitrate, or otherwise 
resolve any honest difference of opinion or viewpoint 
existing between any member of the public and any new 
motor vehicle dealer, manufacturer, manufacturer 
branch, distributor branch, or representative. ·· _· : ·: 

(3) Order the department to exercise any, arid _all 
authority or power that the department may have witli 
respect to the issuance, renewal,· refusal to . renew, 
suspension, or revocation of the license of any new motor 
vehicle dealer, manufacturer, manufacturer branch, 
distributor, distributor branch, or representative as such 
license is required under Chapter.4 (commeitcirig witli 
Section 11700) of Division 5. ' · · · · • 

(d) Hear and consider, within the limitations and in 
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1 accordance with the procedure provided, :iiftn 
2 presented by a franchisee pursuant to Section 306( 
3 3064, or 3065. A member of the board who is a n~iYi,J 
4 vehicle dealer may not participate in, hear, co:" 
5 advise other members upon, or decide,.·any.':,; 
6 involving a protest filed pursuant · to Arl:l; 
7 (commencing with Section 3060). ··•' 
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AMENDED IN ASSEMBLY MAY 13, 1987 -

AMEND EDIN ASSEMBLY APRIL 28, 1987 

. CALIF~llN~·kbii~~~;~~,:~EGULAR ;F.SSl~N '.--

SEMBLY BILL:-, · -' hii, 
--,..,. . . . -

-,No .. 2057 

:· j ,. ; _ _._ : -~,,j ,"-.:,K.;-: 

ln~~duce~ ~; Is~~~(i; ~;!b~r Tanner -

March 6, 1987, ' 

t l ·. .. !',.n act to add Chapter 20.5 ( commencing with Section 
9.70) to Division 3 of the Business and Professions Code, to 

•'end Sections 1793.2 and 1794 of, and to add Section 1793.25 
ithe Civil Code, to amend Section 7102 of the Revenue and 

,(IXation Code, and to a~end Section 3050 of ·the Vehici'e 
ode; relating _ to warranties, and making an appropriation 
erefor. · 
~--

LEGISLATIVE COUNSEL"S DIGEST 

-A.B 2057, as .amended, Tanner. Warranties: new motor 

ehicle~. . 
;(l) Existing law imposes _ various duties upon • 
·· ufacturers making express warranties with respect to 
;nsumer goods, including the duty to replace the goods or 
eimburse the buyer, as specified, if the goods are not 
_paired to conform to those warranties after a reasonable 
i.unber of attempts. Existing law also prohibits a buyer of 
:ch goods from asserting a presumption that a reasonable 
umber of attempts have been made to conform a new motor 
,!)hicle, as specified, unless the buyer first resorts i:o a third 
arty dispute resolution process, as defined, following notice 
at" such a process is available. . _ 

\This bill would revise the provisions relating to warranties 
-~• new rriotor vehicles to require the manufacturer or its 
epresentative to replace the vehicle or make restitution, as 
· ~cified, if unable to conform the vehicle to the applicable 

rn 40 

00571

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/576



'. 
·\~ 
F 

T 1. 
~ 

';. 
:•?' •.• 

' .. , .. ~ • ? 
. ·.• .. 

, . 

, .. ~-, 

() 

0 
0 
0 
0 

0 

AB 2057 -2-
. )1 

expre~s warranties after a reasonable number of ~W · 
The bill would revise the definitions of "motor vehicle ~• 
motor vehicle," and "qualified third party dispute rer 
process" and defi~e the term "demonstrator" for~ 

. purpo~es, and reqmre the Bureau of Automotive Re '!I, 
estabh~h a program for the certification of third party ~ · 
resolution process.es pursuant to regulations adopted J:i 
New_ ~otor Vehicle Board, as specified. The bill 'w 
brohib1t the sale or lease of a motor vehicle transferred · 

uyer or a lesser to a manufacturer for a nonconform' .· 
dhefined, _except as specified. Th\ bill would also make rli 
c anges. . .. ,· 

The bill would create the Certification Accou~t w't :f • 
Automotive Repair Fund, to be funded by fees im;o ·-:. 
manufacturers and distributors pursuant to -the bi~J';,' 
collected by the New Mo~or Vehicle Board, as specified, t. 
expended upon appropriation by the Legislature to pa''. 
expenses of the bureau under the bill. · · · ·· ·,, 

· (2) E~isting law authorizes the award of court ·c~st~, 
att~rney s fees to a consumer who prevails in a warr" 
action. · · 

This bill would require the award of court cost~; 
attorney's fees to consumers who prevail in such actions'.· 
wo~ld also r~quire the award of c_iv!l penalties, as ·spec:.'· 
a¥ams~ _certam manufacturers. Existing law provides for: 
d1spos1bon of moneys in the Retail Sales Tax Fund ·· ,,: 

This bill would provide for reimbursement from the Ji' 
Sales Tax Fund to a manufacturer ofa new motor vehicle 
an amount equal to the sales tax involved when-,. 
manufacturer makes restitution to a buyer under the·'.: 
thereby making an appropriation. · 

Vote: %. Appropriation: yes. Fiscal 
State-mandated local program: no. 

n n n {) 
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2: The people of the Stat~ of California do enact as follows: 

.·.. SECTION 1:'·. Chapte~20.5 (commencingwith$ection 
•''.9889.70) · is added to Division. 3 of the Business and 
' · Professions Code, to read: . : : :, ,. .. - ... f .... 
5 CHAPTER 20.5. CERTIFICATION OF THIRD PARTY 
6 . : DISPUTE RESOLUTION PROCESSES. . 

7 
'8 
.ii 

~ 

9889.70. Unless the context requires otherwise, the 
following definitions govern ~e construction of this 
chapter: 

(a) "Bureau" means the · .Bureau of Automotive ~* . . . . 
(b) "New motor vehicle" means a new motor vehicle 

as defined in subparagraph (B) of paragraph (4) of 
subdivision (e) of Section 1793.2 of the Civil Code. 
· (c) "Manufacturer" means a new motor vehicle 

manufacturer, manufacturer branch, distributor, or 
distributor branch required to be licensed pursuant to 
Article 1 (commencing with Section 11700) of Chapter 4 
of Division 5 of the Vehicle Code. .. · · 

(d) "Qualified third party dispute ~esolution proce~s" 
means a third party dispute resolution process :W~ch 
operates in compliance with paragraph (3) ofsubdiV1S1on 
(e) of Section 1793.2 of the Civil Code and this chapter 
and which has been certified by the bureau pursuant to 
this chapter. 

9889.71. The -bureau shall establish a p~ogram for 
certifying each third party dispute resolution process 
used for the arbitration of disputes pursuant to ~a~agraph 
(2) of subdivision (e) of Section 1793.2 of the Civil Code. 
In establishing the program, the burea~ shall do all of the 
following: · . 

(a) Prescribe and provide forms to be used to apply for 
certification under this chapter. . ~ (b) Establish a set of minimum st~dards whic~ shall 
be used to detennine whether a third party dISpute 
resolution process is in compliance with pa~a~aph (3) of 
subdivision (e) of Section 1793.2 of the Civil Code and 
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l ( c) On or before January l of each calendar year, 
. , 2. bureau shall determine the dollar amount, not to eice 

3 o~e dollar ($1) per motor vehicle, · which shall 
4 collected and received by the Department of Mo 
5 Vehicles beginning July l of that year, based upq:~-
6 estimate of the number of sales, leases, . and '..9.tH 
7 dispositions of motor vehicles in this state during 
8 preceding calendar year, in order to fully. fund, 
9 program established by this chapter during the folio '•" 

10 fiscal year. The bureau shall notify the New Mot· 
11 Vehicle Board of the dollar a.mount per motor .vehl'' 
12 that the New Motor Vehicle Board shall use in calcula'· ·· 
13 the amounts of the fees to be collected from applic':· 
14 pursuant to this subdivision. . . '.\ 
15 ( d) For the purposes of this section, "motor vehict 
16 means a new.passenger or commercial motor vehicle': 
17 a kind that is required to be registered under the Vehii) 
18 Code,:.but the term does not include a motorcycle; 
19 motor):i,ome, or any vehicle whose gross weight excee· 
20 10,000ipcrqnds. j 
21 (e) The New Motor Vehicle Board may 
22 regulations to implement this section. . . •f::., 
23 · SEC: 2 .. · Section 1793.2 of the Civil Code is amend 24 to read:· . ... . 

25 1793.2. (a) Every manufacturer ·of consumer goo 
26 sold in this state and for which the manufacturer . ' · 
27 made an express warranty shall: . , . 
28 ( 1) Maintain in this state sufficient service and rep 
29 facilities reasonably close to all areas where its consurri . 
30 goods are sold to carry out the terms of such warranti 
31 or designate and authorize in this state as service · · · 
32 repair facilities independent repair or servic_e facili!;i 
33 reasonably close to all areas where its consumer goods_, 
34 sold to carry out the terms of such warranties. , ,f1 
35 As a means of complying with this paragraph;, 
36 manufacturer may enter into warranty service contrac, 
37 with independent service and repair facilities. i:; _ · 
38 warranty service contracts may provide for a ~ 
39 schedule of rates to be charged for warranty servic~-
40 warranty repair work, however, the rates fixed by fii. 

.:t1 
i8 
'cg 
'10 
11 
'12 
13 
·14 
:is 
J6 
'17 
·18 
·i9 
,20 
21 
22 
23 
;24 
.:25 
':26 
·27 
28 

,;29 
·30 
'31 
·32 
,33 
34 
35 
36 
37 
,38 
_,39 
'.40 

/ 
J 
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. n£ · ·ty ·th the requirements of. 
cob:~~;to~(

1
!~~ts~~tii~93~~ The rates established 

~~rsuant to subdivision ( c) of Secdtion 1793.~, b:';{~~~~ 
manufacturer and the indepen en! ser;11ce which is 
facility' shall not preclude a good faith Jf scourt . neral 
reasonably related to reduced ere t_ an. g~er's 
overhead cost factors arising 1!om the h~ta:ndent 

a ent of warranty charges direct to t e ~ ep 
P ~ d . £ ili"ty The warranty service contracts service an repair rac · t d to 
authorized by this paragraph shall not be execu e 
cover a period of time in excess of one year, an1 ~ay 1:>~ 
renewed only by a separate, new contract or ed er~e 

nt between the manufacturer an agreeme . f: n·ty 
independent service and _repair ac 1 1 · "th paragraph 

(2) In the event of a failure to comp Y "."1 
( 1) of this subdivision, be subje~t t~ Secti_on l 79J"~~pair 

(3) Make available t<? au~onze servic~e anlacement 
facilities sufficient service li_teratu;e and . p warranty 
parts to effect repairs dunng . t e express 

period. h . and repair facilities are 
(b) Where sue service · f th oods 
aintained in this state and service or rep;iir o ~thg the 

m th do not conrorm WI 
is necessary because eJ s service and repair shall be 
applicable express warran e ' bl time by the 

d ·thin a reasona e 
commence wi . tative in this state. Unless 
manufacturer or t!s re~~ento the contrary, the goods 
the buyer a~ees m wn . ~d so as to conform to the 
shall be serVIced ~r re~au: 30 da s Delay caused by 
applicable warrantihs wit~n 1 f the\~anufacturer or his 
conditions beyond t e con o oto extend this 30-day 
repr~sentativ~h sh4iei:~~ses, conforming g?od~ shall 
reqwrement. ere 'bl following termmation of 
be tendered as soon as poss1 he d 1 
the condition giving rise t~ t e e ~\norming goods to 

( c) The buyer , shall ?-elived ~~;ai~ facility within this 
the manufacturer s service an . d ·ght or method 

d ons of size an wei , 
state, unless, ue to rets d f installation, or nature of the 
of attachment, or ~e~ 0 0 cannot reasonably be 
nonconformity, e hver\u er cannot return the accomplished. If t e Y 

· rn 100 

! 
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l 
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1 
2 
3 
4 
5 

. . A nonconforming goods for any of these reasons, he o· 
shall. notif}'. ~he m~n':1facturer or i~~ nearest servicii.i. 
repair facility withm the. state. Written notic 
nonconformity to the manufacturer or its service 
repair facility shall constitute rettirn of the goods; .;6 

7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 

. purposes of this section. Upon receipt of such notfo 
non<;<>nformity . the manufacturer shall, at its 01f 
service or repair the goods at the buyer's residen · 
pick up the goods for service and repair, or arrange 
transporting the goods to its service and repair fatjll . 
All reasonable costs of transporting the goods wlf · 
buyer cannot return them fo~ any of the above reas. 
shall be at the manufacturer's expense. The reasona 
costs of transporting nonconforming goods after deli; 
to the service and repair facility until return of the g01 · 

to the buyer shall be at the manufacturer's expense. 
( d) ( 1) Except as provided in paragraph (2), if 1 

manufacturer or its representative in this state does" 
service or repair the goods to conform to the applicl 
express warranties after a reasonable number·: 
attempts, the manufacturer shall either replace the gci 
or reimburse the buyer in an amount equal to_ ;f 
purchase price paid by the buyer, less that amo 
directly attributable to use by the buyer prior toT' 
discovery of the nonconformity. :;~,. 

(2) If the manufacturer of its representative in . 

18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

state is unable to service or repair a new motor vehi~ 
as that term is defined in subparagraph (B} ofparagr 
(4) of subdivision (e), to conform to the applicij 
express warranties after a reasonable number' 
attempts, the manufacturer shall either promptly rep .. · 
the new motor vehicle in accordance with subparagi: 
(A) or promptly make restitution to the buyei 
accordance with subparagraph (B). However, the bµ 
shall be free to elect restitution in lieu of replacem: 
and in no event shall the buyer be required byW 
manufacturer to accept a replacement vehicle. ·;} 

(A) In the case of replacement, the manufactured 
replace the buyer's vehicle with a new motor v .... 
susbstantially identical to the vehicle replacedis 

n () n ( ) 

C 

(:. replacement vehicle shall be accompanied by allJxp~=: . . . 1
- d implied warranties that normally. accomp~ Y t 

: :otor. vehicles of that specific kihd. Th;U:ci a!i :J:: . . 
4 also shall P~Y for, ~r to, the. ~y~~! f::;i and other official 

-11- AB 2057 

5 or use tax, license xees, regis a . ' . . ction 
:. fees which the buyer is obligate~ t~,a~itl d=:es to 
.. : 'th the replacment, plus any mc1. en . 1 di 
8 . :hich the buyer is entitled under SE:ction ~ 794, md ~e~~ 
'g but not limited to, reasonable repair, towing, an 

o car costs actually incfurr~'!:J ~~~:;;:~ufacturer shall · 
1 (B) In the case o res o • . . th tual price 
'2. make restitution in an amount. equal_ to e aihar es for 
-~ paid or pa~able b~ the b::l'a~iu~:~~:::1af1:yoptio!s, but 
4 transportation an man . s installed by a dealer or 
·s excludingnond:i,n

1
td'~:~;e:llateral charges such as· 

·5 the buyer, an me u t . tion fees and other official 
7 sales tax, license fees, reg1stra t ' hich the buyer is 

c I any incidental damages o w . d 
_8 xee~, p us d S ti 1794 including, but not lirmte to, 
9 entitled un er ~c on . ' d rental car costs actually 20 reasonable repair, towmg, an 

iU incurred by th~ buyer. f turer replaces the new motor 
(C) When t e manu ac h (A) the buyer shall 

vehicle pursuant to subparaf ak er a~ amount directly 
only be liable to pay the manu a~ of the replaced vehicle 
attributable to use b\ the bfiyet delivered the vehicle to 
prior to the time the _uy~r rs or its authorized service 
the manufacturer or d1stnb~or, f the problem that gave 
and repair facility for con:ec When restitution is made 
rise to the nonconforhtyB the amount to be paid by 
pursuant to subparagrap ( ) ' be reduced by the 
the manufacturer to t~e bu~a'· m:~y attributable to use 
manufacturer by that amou~ 1;:e buyer first delivered 
by the buyer prior to the rm~ er or distributor, or its 
the vehicle to . the danu ~c fa~ility for correction of the 
authorized serV1ce an ~epatr the nonconformity. The 
problem _that gave.bn:ebl~oto use by the buyer shall be 
amount directly attrt. u ~ the actual price of the new 
determined by m_ulttplymgable by the buyer, including 
motor vehicle paid or yay transportation and 
any charges xor 

n n n n 
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. l manuf~cturer;installed options, by a fraction havmi~ 
2 denommator. 120,000 and having ~s its_nurneratot 
3_ number. of miles traveled by the new motor vehicle," , 
4 to the time the b1!yef first delivered the vehicle t&i 
5 man~fac1'.1'.er or d1stnbutor, or its authorized servict 
6 _ repair fac1hty for correction gf the problem that gav ·. , 
7 to the non?oi:i£ormi~. Nothing in this paragraph sli' g bany way limit the nghts or remedies available .. tb. 

1 
uyer under any other law. . . :;{ · 

1~ f (e) (1) It shall be presumed thatareasonablen~~ 
o a_ttempts have been made to conform a new m·. 

12 vehicle to the applicable expre~ warranties if 'thin'. 13 
year from delivery to the buyer or 12,000 ~:s oir; i 4 odometer of the vehicle, whichever occurs first e/ 

5 (A) the same _nonconformity has been subject t~ r~_p · i ~ fhur or more times by the manufacturer or its agents' 
t e buyer has at least once directly notified f( 

18 manufactur~r of the need for the repair ·Of'.'.~. 
19 nonconfornu1J:', or (B) the vehicle is out of service,; 
20 rea~on of repair of nonconformities by the manufacttit 
21 or its agents for a cumulative total of more than/ 
22 calendar days since delivery of the vehicle to the bu)! 
23 The 30-day limit shall be extended only if repairs c • 
24 be performed due to conditions beyond the control of' 
25 manufacturer or ~ts agents. The buyer shall be requi'r, 
26 to directly notify the manufacturer pursuant ." 
27 subparagraph (A) only if the manufacturer has cle' · 
28 and conspicuously dis?losed to the buyer, with •/ · 
29 warr~ty or the owners manual, the provisions of.: 
30 subd~v1s1on and that of subdivision ( d), including-'." 
31 requirement t!tat the buyer must . notify < 
32 ma_nufacturer ~rectly pursuant to subparagraph :,( 
33 This presumption shall be a rebuttable presurnpq 
34 affecting the burden of proof, and it may be asserted' 
35 th~ buyer in any civil action, including an action in s ' 
36 claims court, or other formal or informal proceedin 
37 _(2) If a qualified third party dispute resolution proci 
38 eXIsts, and the buyer receives timely notification· 
39 wri~g ?f the ~vailability of a third party process w( 
40 description of its operation and effect, the presurnp :. 

J / 
J 
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in paragraph (1) may not be asserted by the b~yer until 
after the buyer has initially resorted to the third party 
process as required in paragraph (3), ~otific~tion ~f the 
availability of the third party process 1s not timely if t~e 

. buyer suffers any prejudice res~lting f~om any de.lay m 
:6 . giving the notification. If a qualified th1~d party disput~ 
•·:\resolution ,process does not exist, or if ,he · buyer 1s 

"· dissatisfied with. the third party. decision, or if the 
·g manufacturer or its agent neglects to_ promptly fulfill the 
· O terms of such third party decision after the decision is 
1 accepted by the buyer, the buyer may assert the 
2 presumption provided in paragraph (1) in an action to 
3 enforce the buyer's rights under subdivision (d). The 
·4 findings and decision of the third party shall be 
· 5 admissible in evidence in the action without fur_ther 
·6 foundation. Any period of limitation of actions under any 
7 federal or California laws with respect to any person shall 
8 be extended for a period equal to the number of days 
9 between the date a complaint is filed with a third party 
. O dispute resolution process and the date of its ?ecision ~r 
1 the date before which the manufacturer ?r its age~~ 1s 

required by the decision to fulfill its terms 1f the dec1s10n 
is accepted by the buyer, whic~ever occurs ~ater. ·· · 

(3) A qualified third party dispute resolution process 
shall do all of the following: 

(A) Comply with the minimum requirements ?f the 
Federal Trade Commission for informal d~spute 
settlement procedures as set forth in Part 703 of Tit!? 16 
of the Code of Federal Regulations, as those regulat10ns 
read on January 1, 1987. . . · · 

(B) Render decisions which. are bmdmg on __ the 
manufacturer if the buyer elects to accept the dec1S1on. 

(C) Prescribe a reasonable time, not to exc~e~ 30 d~ys 
after the decision is accepted by the buyer, w1thm whi~h 
the manufacturer or its agent must fulfill the terms of its 
decisions. · 'd. 

(D) Provide arbitrators ':"ho ar~ as~igned to d~<;1 e 
disputes with copies of, and mstruction m, th_e pr~V1s10ns 
of the Federal Trade Commission's regulations m Part 
703 of Title 16 of the Code of Federal Regulations as those 

97 260 
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1 regulations read on January 
2 (commencing with 
3. Code, and this chapter .... · . . ., 
4 (E) Require the manufacturer when the' ';' r 
5 orders eit!ter that the nonconforming motor veJc 

. 6 repl_ace~ if the buyer consents to this remedy-"ot. 
7 res~tution be made to the buyer, to replace the~"' 
8 vehicle or make restitution in accordance with • ,. 
9 (2) of sub~vision (d). Pll,I"~{ f ~ (f). Provide, at the request of the . arbitrator'; 

maJonty of the arbitration l\anel, for an inspecti</' 
12 wntten r~port on the condition of a nonconfu" .. 
13 motor vehic!e,_at no cost to the buyer, by an autom"'' 
14 expert who 1s mdependent of the manufactur :( 
15 . (G) Render decisions which consider and pr:\ide· 
16 nghts and remedies conferred in regulations of 
17 Federal Trade Commission contained in Part 703 

0
( 

18 -16 of the Code of Federal Regulations as those regwati 
19 read_ on January 1, 1987, Division 2 (commencing·~ 
20 Secti?n 2_101) of the Commercial Code, and this chap 
21 No~g m !his chapter requires that, to be certified· 
22 quali!ied ~rd paro/. dispute resolution process pur' 
23 to t~s section, 1ec1s1ons of the process must conside· 
24 provide remedies in the form of awards of puru' 
25 dam~ges or multiple damages, under subdivision (c 
26 Section 1794, or of attorney's fees under subdivision~ 
27 of Secti~n 1~94, or of consequential damages other: ". 
28 ~ pro~ded m subdivisions (a) and (b) of Section'! 
29 mcluding, but not limited to, reasonable repair, t<>" 
30 and rental c~ costs ac_tu~y inc~ed by the buyer'. 
31 (H) Obt~ and m~tam certification by the Bur 
32 of Autom?tive . Reprur pursuant to Chapter·.11t 
33 (commencmg with Section 9889.70) of Division 3 6 · · 
34 Business and Professions Code. · ·1 :· 

35 (4~ ~?r the purpos1;s of subdivision (d) and~ 
36 subdivision the followmg terms have the folio· ·· 
37 meanings: . · 
38 (A) "!'J'ont;onfo~ty" means a nonconformity .W 
39 substanti~y impairs the use, value, or safety of the~ 
40 motor vehicle to the buyer or lessee. '\: 

n n 
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(B) "New motor vehicle" means a new motor "ehicle 
which is used or bought for use primarily for personal, 
family, or household purposes. "New motor vehicle" 
includes a dealer-owned vehicle and a "demonstrator" or 
other motor vehicle sold with a manufacturer's new car 

ff warranty but · does ·not · include . a motorcycle, a 
··"·motorhome, or a motor vehicle which is not registered ·s· under the Vehicle Code because,·it is to be operated or 

-:il used exclusively off the highways. A "demonstrator" is a 
O vehicle assigned by a dealer for the purpose of 
1 demonstrating qualities and characteristics common to 

· 2 vehicles of the same or similar model and type. 
3 (5) No person shall sell or lease a motor vehicle 

, 4 transferred by a buyer or lessee to a manufacturer as the 
5 result of a nonconformity -unless the nature of the 

, 6 nonconformity experienced by the original buyer or 
· 7 lessee is clearly and conspicuously disclosed, the 
iB nonconformity is corrected, and the manufacturer 
· 9 warrants to the new buyer or lessee in writing for a 
20 . period of one year that the motor vehicle is free of that 
21 nonconformity. 
22 SEC. 3. Section 1793.25 is added to the Civil Code, to 
23 read: 
24 1793.25. (a) Notwithstanding Part 1 (commencing 
25 with Section 6001) of Division 2 of the Revenue and 
26 · Taxation Code the State Board of Equalization shall 
'27 reimburse the :U.anufacturer of a new motor vehicle for 
28 an amount equal to the sale3 tax which the manufacturer 
29 includes in making restitution to the buyer pursuant to 
: O subparagraph (B) M of paragraph (2) of ~ubdiv~sion ( d) 
31 of Section 1793.2, when satisfactory proof 1s provided that 
'32 the retailer of the motor • vehicle for which the 
'33 manufacturer is making restitution has reported and paid 
·34 the sales tax on the gross receipts from the. sal~ of that 
35 motor vehicle. The State Board of Equalization may 
36 adopt rules and regulations to carl"J'. out, fac!litate 

·,37 compliance with, or prevent c~rcumvention or evasion of, 
:38 this section. . 
;39 (b) Nothing in this section shall in any way change ~he 

'40 application of the sales and use tax to the gross receipts 

n n (\ 
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1 and the sales price from the sale, and the storag~i'~ 
2 other consumption, in this state. or tangible ~i!r 
3 property p~~s~ant to_ Part 1 ( commencing with Sec 
4· 6001) of Division 2 of the Revenue and Taxation'!" .. 
5 · (c) -The manufacturer's claim for reimbursemeil 
6 the board's approval or denial of the claim shall be su"iJ 
7 to the provisions of Article 1 ( commencing with Se - . 

-8 · 6901) of Chapter 7 of Part 1 of Division 2 of the Re'· 
9 and Taxation Code, except Sections 6902.1 6903 ,i" 

10 :ind 6~08 the~eof, ~sofar as those provisi~ns ai~ 
11 mconsistent with this sectiqn. :,, · 
12 SEC. 4. Section 1794 of the Civil c"ode is ameride 
13 read· · '""' · . . ~ 

14 1794. (a) Any buyer of consumer· goods ~h 
15 damaged. by a failure to comply with any obligi/' 
16 under this chal?ter or under an implied or expr 
17 warranty or serVIce con.tract may bring an action for; 
18 recovery of damages and other legal and equitable re 
19 (b) The measure of the buyer's damages in an ~c· 
20 under this section shall be as follows: · · . :i 
21 . (~) Where the buyer has rightfully rejected: 
22 Justifiably revoked acceptance of the goods _ or:'!>i 
23 exercised any right to cancel the sale, Sections 2711, 2 · 
24 and 2713 of the Commercial Code shall apply. ,,_ 
25 (2)_ Where the buyer has accepted the goods, Secti 
26 2714 and 2715 of the Commercial Code shall apply;'' 
27 the. measure of damages shall include the cost of rep 
28 necessary to make the goods conform. '<} 

29 ( c) If the buyer establishes that the failure to coi:ii 
30 was willful, the judgment may include, in addition to: 
31 amounts recovered under subdivision (a), a civil pen · 
32 which shall not exceed two times the amount of ac· 
33 d~ages. This su?division shall not apply in anyJi, 
34 action under Section 382 of the Code of Civil Proced 
35 or under Section 1781, or with respect to a claim b_.,_ 
36 solely on a breach of an implied warranty. .:t.~'. 
37 (d) If the buyer prevails in an action under} 
38 section, the buyer sh_all be allowed by the court to rile<> 
39 as part of the judgment a sum equal to the aggreg 
40 amount of costs and expenses, including attorney\! 

::,~f 

/ 
/ 
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:,~,based on a~tual time e~ended, determined by the c~urt · 
ii ... to have been · reasonably incurred by the _buy~r in · 
· : connection with the commencem~nt and prosecution of 
:t•such action .... _ i ., •:- -. ' '' :-, :- ·"--"''/ -- · -·. --~--- •· · --

:: (e) In addition to the recov~iy.of actual d~ages, the 
iFbuyer shall recover a •civil penalty of two tim~s the 
_ _i, amount of actual damages and reasonable attorney s fees · 
... ,.,,and · costs · if _the · manufacturer fails. to· rebut the 
g· presumption established in paragraph '(1) of subdivision 
'o (e) of Section 1793.2 and either (1) the manufa~turer 
-I does not maintain a qualified third party " dispute 
2 resolution process :which complies with subdivision ( e) of 
3 Section 1793.2, or '(2) the manufacturer's qualified third 
4 · party dispute resolution process willfully fails to coqiply 
5 with subdivision (e) of Section 1793.2 in the buyer's c3:5e. 
6 SEC. 5. Section 7102 of the Revenue and Taxation 
7 Code is amended to read: 
8 7102. The money in the fund shall, upon order of th~ 
·g Controller be drawn therefrom for refunds under this 

part, and pursuant to Section 1793.25 of the Civil Code, or 
be transferred in the following manner: 

(a) (1) All revenues, less refund~, deriv~d un~E;r this 
part at the 4¾ percent rate, includmg .the rmposition of 
sales and use taxes with respect to the sale, storage, use, 
or other consumption of motor vehicle fuel which would 
not have been received if the sales and use tax rate had 
been 5 percent and if motor vehicle fuel, as defined for 
purposes of the Motor Vehicle Fuel License Tax Law 
(Pait 2 (commencing with Section 7301)), had been 
exempt from sales and use taxes, shall be estimated by the 
State Board of Equalization;with the concurren~e of the 
Department of Finance shall be transferred du?°g each 
fiscal year · to· the Transportation Plann~g and 
Development Account in the Stat~ Transportation Fun_d 
for appropriation pursuant to Section 99312 of the Pubhc 
Utilities Code. - · 

(2) ff the amount transferred pursuant to paragraph 
(1) is less than· one hundred ten ~Ilion dollars 
($110,000,000) in· any fiscal year, an additional aIT1;01;1nt 
equal to the difference between one hundred ten million 
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' ---1.? 

l dollars ($110,000,000) and the amount so transferrb'°a 
2 be transferred, to the extent funds are availabl 
3. follows: . · ·· · · : : · : ,::'f 
: ~JnAJ. For the 198&-87 fiscal year, from the :11 

.. . . . ' . -;--~, 
6 · (B) For the 1987-88 and each subsequent fiscal 
7 from the state revenues due to the imposition of sal·: 
8 ' use taxes on fuel, as.defined for purposes of the Use 
9 Tax Law (Part 3 (commencing with Section 860lf) 

10 (b) The balance shall be transferred to the Gen 
11 Fund. · · . -Jf 
12 (c) The estimate required by subdivision (a) · · 
13 based on taxable transactions occurring during a cale'n 
14 year, and the transfers required by subdivision (a}:4"' 
15 be made during the fiscal year that commences d . 
16 that same calendar year. Transfers required, 
17 paragraphs (1) and (2) of subdivision (a) shall be .. , 
18 quarterly. , · · "• 
19 SEC. 6. Section 3050 of the Vehicle Code is ame 
20 to read· · · .··,· · 
21 3050. · The board shall do all of the following: ;/" 
22 (a) Adopt rules and regulations in accordancei 
23 Chapter 3.5 (commencing with Section 11340) of .I;'_, 
24 of Division 3 of Title 2 of the Government ·· 
25 governing such matters as are specifically committe · 
26 its jurisdiction. ,,t 
27 (b) Hear and consider, within the limitations~ 
28 accordance with the procedure provided, an a· 
29 presented by an applicant for, or holder of, a license: 
30 new motor vehicle dealer, manufacturer, manufac_ 
31 branch, distributor, distributor branch, or represenbi 
32 when the applicant or licensee submits an ap 
33 provided for in this chapter from a decision arising pli 
34 the department. "fl 
35 (c) Consider any matter concerning the activiti. 
36 practices of any person applying for or holding a If~ 
37 as a new motor vehicle dealer, manufac :· 
38 manufacturer branch, distributor, distributor bran· 
39 representative pursuant to Chapter 4 (commencing~ 
40 Section 11700) of Division 5 submitted by any pers9 . ·•·•,' 

() n () (I 
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;in ember ~f the b~ard wh~ is a new motor vehi~I~ ·d~aler 
·;may not participate in, h~ar, comment, adVISe .other 

1imembers upon, or decide any matter ~onsidered ~y the 
,'board pursuant to this subdivision that ~volves a di~ute 

· •·between a franchisee and franchisor. After such 
•!;consideration, the board may· do_ any Oil~ . ~~, ,any 
. '·combinatioi:J.'of the following: ;' ·'': · . : ·· ..... ·· . .' · · . _ 
1;i (1) Direct the department to conduct mvestigation of 
> matters that the board deems reaso.nable: an? make a 
"! written report on the results of the investigation t_o. tit~ 
, ? board within the time specified by .th~. board. · . 
~-,: (2) Undertake to mediate,' arb1~a~e, or o~he~se 
"f resolve any honest difference of op11110I1 · or Vtewpomt 
~iexisting between any member of the public and any new 

ri motor vehicle · dealer, manufacturer, ~anufacturer 
.. , branch, distributor branch, or represent!1tive. d all 
·-;,. (3) Order the department to exercise any an_ . 

,·authority or power that the department may_have with 
.•, .. _ respect to the issuance, renewal, refusal to renew, 
- suspension, or revocation of the license of any nei, motr 
'i vehicle dealer, manufacturer,. manufacturi:r ranc , 
"T distributor, distributor branch, or representativ': as su~h 

.· :. license is required under Chapter 4 (commencmg with 
•, Section 11700) of Division 5.. . . . . . d . 
,, (d) Hear and consider, within the limitations~ m 

' . d c·e wi'th the procedure provided, . a protest 
.. accor an s · 3060 3062 

·. resented by a franchisee pursuant to ec~on ' ' 
': ~ 3065. A member of the board who is a new motor 
·: vehi~l: dealer may not participate in,_hear, comment, 

advise other members upon, or decide, aArticl~tte~ 
involving a protest filed pursuant to 

. (commencing with Section 3060). 
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AMENDED IN ASSEMBLY JUNE 11, 1987 - · 

AMENDED IN ASSEMBLY MAY 13, 1987 __ _ 
· .... ; ... ··. •, .. ' .. : ' . :t. ··. : : _.... : . .. . . 

AMENDED.IN ASSEMBLY APRIL 28, 1987 

CALIFQRNIA LEGISLATIJRE-1987-88 REGULAR SFSSION ·· .. __ .. i,, :::,·· 

No. 2057 

·. •.· '.i 

Introduced by Assembly ·Me~ber 'Tanne~ 

March 6, 1987 

" act to add Chapter 20.5 (commencing with Section. 
, .70) to Division 3 of the Business and Professions Code, to 
_end Sections 1793.2 and 1794 of, and to add Section 1793.25 .. 
1.i:he Civil Code, to amend Section 7102 of the Revenue and 
' tion Code, and to amend Section 3050 of the Vehicle 
'. e, relating to warranties·, and making ·an appropriation·. 

efor. 

LEGISLATIVE COUNSEL'S DIGEST 

2057, as amended, Tanner. Warranties: new motor 
'cles. 
1) Existing law imposes various duties upon 
· ufacturers making--express . warranties with respect to 

umer goods, including the duty to replace the goods or 
. burse the buyer, as specified, if the goods are not 
aired to conform to those. warranties after a reasonable 

' her of attempts. Existing law also prohibits a buyer of 
th goods from asserting a presumption that a reasonable 
· her of attempts have been made to conform a new motor 

0 
• cle, as specified, unless the buyer first resorts to a third 

__ dispute resolution process, as defined, following notice 
_ t such a process is available. · - . 
_ ·s bill would revise the provisions relating to warranties 

:new motor vehicles to require the manufacturer or its 
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representative to replace the vehicle or make restifu· 
specified, if una~le to conform t.he vehicle to the ap~ 
express warranties after a reasonable· number of a 
The bill would, on July 1; 1988, revise the defini . 
"motor vehicle," "new ,motor vehicle," and "qualirut · 
party dispute resolution process" and define th' 
"demonstrator" for these purposes, and require the B ···
Auto~otive Repair to establish a program for the certffi 
of thir? party dispute resolution processes pursu· 
regulations adopted by the New Motor Vehicle Bo'· 
specified. The bill would prohibit the sale or lease of a' 
vehicle transferred by a buyer, or a lesser to a manufi{ 
for a nonconformity, as defined, except as specified. · 
would also make related changes. . ,-

The bill would, ori July 1, 1988, create the Certifi' 
Account within the Automotive Repair Fund to be fUJid° 
fees ~posed on manufacturers and distribu'tors pursu _ · 
the bill and collected by the New Motor Vehicle Bo·· 
spet;ified, to be· expenaed upon appropriation b" 
Legislature to pay the expenses of the bureau under th 

(2) Existing law authorizes the award of court costs 
attorney's fees to a consumer who prevails in a w · 
action. · , .. ,: · 

This bill would require the award of court costs 
attorney's fees to consumers who prevail in such actio~ 
would also require the award of civil penalties, as spe : 
against certain manufacturers. Existing law provides fo 
disposition of moneys in the Retail Sales Tax Fund. , ( 

This bill would provide for reimbursement from the ·· · 
Sales Tax Fund to a manufacturer of a new motor vehic 
an amount equal to the sales tax involved whe ' 
manufacturer makes restitution to a buyer under th. 
thereby making an appropriation. /' 

Vote: ¾. Appropriation: yes. Fiscal committee'. 
State-mandated local program: no. ·,· 

() r) n ( ) 

:· ·:.-;::\/, .: 

··,. ·_3_: ': AB 2057 

1 
The pe~ple 6£ tf:,e Stat/of Calilodi/a d(! ena~t as follows:,; :. < 

:. • •. :"i._;.: .'.. :/·'..:_..:.;:· -!·-·· ··. <-::> ·: ·. ·:·-.'·.· :,. ·.:···~-.: -~ ; 
,i· SECTION 1.--·' Chapter 20.5_ (commencing with SecHon 
'9889.70}'.is '"added·.to Division•\3;."oftlie Business .~d 
,Professio~ Code, .to read: , · •·, :( · , ; · •. · .. , ·,, ,:,: ., .... . 

~!~, .. .. :• ... :':-::--:·· .. -:·:·_::. _:_::,./ .. ;,-'.-·,:::·.:..·_'.r.>1;_·_ ... _.._~e·-.:.: ... :;:--: ·.::- ;;_··::. _:·.•.· /-... , -~-
\, .CHAPTER 20.5.'1J:~ERTIFICATI<>N dF THIRD PARTY · 
~,.,. ·. .,: : . DISPUTE RESOLUTION .PROCESSES i,:- ·:· .. 

, . . ' . . 
-. 9889.70. Uxtl~s~ the conte~t ;equir~;' ~the~se,' the 
!, following . definitions govern' .the,-<:oll!ltruction. t>f this 
,chapter: ,.. · .. , -· .. ·-· · •'. •· ':· ··•.·'(<· · .,.-,., . . ,·:' • · 
;: . (a)· "Bureau'' means the . Bureau of Automotiv~ 
,Repair. · · .. · · · · ·· . 
;:. (b) "New motor vehicle" means a new motor vehicle 
·;' as defined in subparagraph (B) of paragraph ·(4) of 
f subdivision (e) of Section 1793.2 of the Civil Code .. 
: >(c) "Manufacturer" means a new ~ot~r vehicle 

· ·!:manufacturer, manufacturer branch, distrtbutor; or 
i: distributor. branch required to be licensed pursuant to 
'.:, Article 1 ( commencing with Sectio~ 11700) of Chapter 4 
·, · of Division 5 of the Vehicle Code. · . . . . . , · ... ·~. 
, (d) "Qualified third party dispute resolution proce~s 
' means a third party dispute resolution process ?'~ch 
·; operates in compliance with paragraph (3) of s~bdiV1s1on 
: (e) of Section 1793.2 of the Civil Code and this chapter J and which has been certified J:>y the bureau pursuant t~ 
, this chapter. - . " 

··: 9889.71. The bureau shall establish a program . ,or 
. · certifying each third party dispute resolution process 
l; used for the arbitration of disputes pursuant to ~a~agraph 
'' (2) of subdivision ( e) of Sei:tion 1793.2 of the Civil Code. 
; In establishing the program, the bureau shall do all of the 
\ following: . · · - . 
\· (a) Prescribe and provide forms to be used to apply for 
t certification under this chapter. · . . 
:; (b) Establish a set of minimum st~dards whic~ shall 
;. be used to determine whether a third party dISpute 
'.!resolution process is in compliance with Pai:a~aph (3) of 
·\ subdivision ( e) of Section 1793.2 of the C1v,l Code and 
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1 ( c) On. or before January 1 of each calendar; ji&.'-
2 . bureau shall determine the dollar amount; not tci' · 
3 one dollar · ($1) per· motor vehicle, which·:/, 
4 collected and _received by the Department o :;t 
5. Vehicles beginning July. 1 of that year, based :ii .. 
6 estimate of · the number of sales leases - an . ·. 
7 ·. dispositions of motor vehicies in this stat~ d ·• '· · 
8 -preceding calendar year, in• order to fully., _; 

_ _ · 9 program established by this chapter during the foll · 
.. _ 10 fisc8:1 year. The bureau shall notify the New. ·; · 

11 Vehicle Board of the dollar amount per motor_;:,y.· 
12 that the New Motor Vehicle ~oard shall use in calc" ·· · 
13 the amounts of the f:e~ ~o be collected from app.:" 
14 pursuant to this subdiv1S1on. . . . _,,. • 
15 (d) For the purposes of this section, "moto;:;- • 
16 means a new passenger or commercial motor velli'' 
17 a kind that is required to be registered under the.Ye 
18 Code, but the term does not include a moto_rJ;: '"'· 
19 motor home, or any vehicle whose gross weight_l:lx::_ 
20 10,000 pounds. · · 
21 (e) The New Motor Vehicle Board may -i:a 
22 regulations to implement this section. ..;.: 
23 9889. 76. . This chapter shall become operative ~, . 
24 1, 1988. . · '" 
25 SEC. 2. 
26 to read: 
27 1793.2. (a) Every manufacturer of consumer, ' 
28 sold in. this state and for which the manufactw: .. 
29 made an express warranty shall: , : .;• 
30 ( 1) Maintain in this state sufficient service and;( 
31 facilities reasonably close to all areas where its co :_·, 
32 . goods are sold to carry out the terms of such wan:• 
33 or designate and authorize in ·this state as servi{ 
34 repair facilities ipdependent repair or service .fi:• 
35 reasonably"close to all areas where its consumer gt:{; 
36 sold to carry out the terms of such warranties. ,;,., 
37 As a means of complying with this paraiii'. 
38 manufacturer may enter into warranty service .co.·· 
39 with independent service and repair facilitie; 
40 warranty service contracts may provide for : ' 

J ., 

-9- AB 2057 

~•·schedule ·of.rates to be charged for warranty service _or 
twarranty repair work, however, the rates. fixed· by such 
\i contracts shall be in conformity with the requireme1;1ts of 
-~subdivision· (c), of Section 1793.3 .. The ·rates established 
JI,_pursuant to subdivision_ ~ c) · of Section 1793.:3, between th_e 

'mamifacturer and the mdependent serY1ce and r~p~ 
:racility, shall not preclude a:good ~th- ~count.which 1s 
freasonably i:elated to> reduced · credit. and. gener'!1 

.;Loverhead cost factors arising from the· manufacturer s 
iipayment of warranty charges direct to the ~dependent 
l service and.repair facility. The warranty seI'Vlce contracts 
fauthorized by this paragraph shall not be executed to 
/,-cover a period of time in excess of one year, and may be 

· 'c- renewed only by a separate, new contract or letter of 
\agreement between the ~an~~cturer and·:' the 
·;,·independent service and repair facility. : . . · · · 
J1' • (2) In the event of a failure _to comply ".1'1-th paragraph s· ·(l) of this subdivision, be subJect to Sec~on 1793.5. . 

·', ( 3) Make available to authorized serY1ce. and repair 
" · facilities sufficient service literature and replacement 
·\· parts to effect repairs during the express warranty 
· period. · · · · · . r ili"ti · · 
· ,. (b) Where such service and repair _rac es are 
· maintained in this state and service or repair of th~ goods 
· · is necessary because they do not conform _with the 

applicable express warranties, service and _repair shall te 
commenced within a reasonable time by t e 

· manufacturer or its representative in this state. UnlE::r 
· the buyer agrees in writing to the contrary, the gooh s 

shall be serviced· or repaired so as to conform to t e 
t applicable warranties within 30 days. Delay caused b_Y 
· conditions beyond the control of the manufac~er

3
~:£:s 

,. representatives shall serve to extend_ this d hail 
~ , requirement. Where delay arises, conformmg g?o ~ s 

be tendered as soon as possible following termmation of 
• the condition giving rise to the delay. . . 
7. (c) The buyer shall deliver nonc_onfo~~g _go?d~~ 
. ,. the manufacturer's service and repair-fac~ty within 
:· . state unless due to reasons of size and weight, or me;tiilid 
.· · 'of attachme~t, or method of installation, or nature o e 
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__ 1_ ; nonconf?rmity, delivery . cannot •.rea.sonabi;; 
2 acco_mplishe~ .. · If. the buyer cannot retu •··, 

.· -3. ,nonconf~rmmg goods for any.of.these reasons, hif' 
4. · shall_ 11otif>:· ~he m~m~facturer or its nearest serviq 

.5. · repair· fac~ty within the state. Written- noff· 
; 6_:·non~onfo~ty to the manufacturer or its servil 
.!7 ,.repmr facility- shall constitute return of th ;, 

. 8 · purposes of this section. Upori receipt of su!h gno' · 
0 · 9 ·non~onformity. the manufacturer shall, at its ·16' g }~ · s~kce or repmr the goods at the buyer's residen~ 
0 pie up• t!te good~ for service and repair, or arrang' 
C.., 12 transporting the ~oods to its~ervice and repair fa4 
0 13 All reasonable costs of transporting the goods wh 

14 buyer cannot return them for any of the above rlii . 
15 shall be at the manufacturer's expense. The reas<t · 
16 costs of tr~sporting nonconforming goods after deli 
17 · to the service and repair facility until return of the g 
18 to the buyer shall be at the manufacturer's expense 
19 ( d) ( 1) . Except as provided in paragraph · (2) ••. · 
20 man_ufacturer ~r its representative in this state d~ ' ,; 
21 service or repmr ~he goods to conform to the appli~---
22 express warranties after a reasonable mun ·· 
23 attempts, the manufacturer shall either replace the ·, 
24 or reunburs~ the _buyer in an amount equal· to: 
25 P!-1rchase pnce pmd by the buyer, less that amo 
26 ~ectly attributable to use by the buyer prior tl · 
27 discovery of the nonconformity. . .;/' 
28 . (2). If the manufacturer of its representative. in·. 
29 state 1s unable to service or repair a new motor ve ... 
30 as that term is defined in subparagraph (B) of paragr 
31 (4) of subdivisio_n (e), to conform to the applicjl 
32 express warranties after a reasonable numbe 
33 attempts, the manufacturer shall either promptly reg 
34 the new motor vehicle ih accordance with subparagi,: 
35 (A) or promptly make restitution to the buye 
36 accordance with subparagraph (B). However, the b' 
37 shall _be free to elect restitution in lieu of r.eplacem 
38 and m no event shall ·the buyer be required· .. bf 
39 manufacturer to accept a replacement vehicle. -ii: · 
40 (A) In the case of replacement, the manufactur~t ,. 

p 

n {\ { \ 
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~'.-replace the- buyer's vehicle· with a new inotor vehicle 
·] susbstantially .. identical to · .. the. vehicle replaced_. •.The 
• i! replacement vehicle shall be accompanied by. all express 
\'j;and implied warranties trul~ no~y accompany new 
·;: motor vehicles of that speclfic·.kind. The manufacturer . 
·;~also shall pay for, or to, the buyer,the amount of any sales 
•~ or use tax, license fees, registration fees, and other offi~lal 
·:-.fees which the buyer is· obligated ·to pay in ·connection 
\:with the replacnient, plus any incidental damages· to 

ij' . which the buyer is entitled under Section 1794, including; 
l; but not limited tp! reasonable repair, towing, and ren~ 
,;,car costs actually mcurred by the puyer. . •. -. • : : · • ... 

· ;:· (B) In the case_of restitution, the.manufacturer s~all 
· .• .. make re~titution in an amount equal to the actual pnce 
·: paid or payable by the buyer, incl1;1ding any ch?Iges for 
lj:., transportation and manufacturer-mstalled options, but 
,.: excluding nonmanufacturer items installed by a dealer or 
8 the buyer, and including any collateral charges such .as 
·.: sales tax, license fees, registration fees, ~d other offici~ 

· fees, plus any incidental damages _to which th~ b!-1-yer IS 

· 1 entitled under Section 1794, including, but not limited to, 
·• reasonable repair, towing, and' rental car costs actually 
' incurred by the buyer. - .- · ·· 
·· (C) When the manufacturer replaces the new motor 

·_ ·,vehicle pursuant to subparagraph (A), the buye~ shall 
oruy be liable to pay the manufacturer an amount dlre~tly 
attributable to use by the buyer of the replaced v~hicle 
prior to the time the buyer first delivered th~ vehicle_ to 

. the manufacturer or distributor, or its authonzed service . 
and repair facility for correction of the pr~bl~m ~at gave 
rise to the nonconformity. When restitution 1s ~ade 
pursuant to subparagraph (B), the amount to be pmd by 

• the manufacturer to the buyer may be r~duced by the 
.. · manufacturer by that amount directly attrtbutable_to use 
· by the buyer prior to the time the buy~r ~rst deliver~d 

the vehicle to the manufacturer. ·or distributor, or its 
. authorized service and repair facility for correction of the 
· problem that gave rise to the· nonconformity. The 

amount directly attributable to.use by the buyer shall be 
. . determined by multiplying the actual price of the new 

(\ 
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• 1 motor vehicle paid or payable by the buyer, in6iii 
··2 any · . .: charges · for . . , transportation <fit 
· 3 .manuf~cturer-installed options'. by a fraction haviri.g 
4 denommator 120,000 and havmg as its· niunerat"· 
5 · number of mile~ traveled by the new motor v'ehicl ·. 
6. · to the time the buyer first delivered the vehicle :< • 

, ,.7·. ,man~act~7er or distributor, or its authorized servici' 
.. 8 repair facility for c~rrection :<>f t~e problem that ga 

.9 .to the nonconforrmty. Nothing m thisparagraph:s · 
10 any way limit the rights or remedies available J:6 
11 buyer under any other law. · .... ;·, 
12 · (e) (1) Itshall,bepres~edthatareasonable~~, · 
13 of a_ttempts have been made to conform a new,:m · 
14 vehicle to the applicable express :warranties if wi · ·· ·, 
15 year from deli~ery to the buyer.or 12,000 ·nilles,.oIJ. 
16 odometer of tlie vehicle, whichever occurs first:tel 
17 (A) the same _nonconformity has been subJectt~·r~ 
18 four or more times by the manufacturer or its agents. 
19 the -buyer has at least once directly notifiedi 
20 manufactur~r of the need for the repair 

O 
., 

21 nonconforrmty; or (B) the vehicle is out of servic 
22 re~on of repair of nonconformities by the manufac · 
23 or its · agents for a cumulative total of more th·,, 
24 cale~dar days since delivery of the vehicle to the hh 
25 The 30-day limit shall be extended only if repairs c " 
26 be performed due to conditions beyond the control ,r, 
27 manufacturer or its agents. The buyer shall be reg -~ 
28 to directly notify the manufacturer pursuant. 
29 subparagraph (A) only if the manufacturer has.cf 
30 and conspicuously disclosed to the buyer, witli:" 
31 warranty or the owner's manual, the provisions cif/ 
32 subdivision and that of subdivision (d), includirtg 
33 requirement that · the buyer .must notify•• . 
34 m~ufacturer directly pursuant to · subparagraph; ' 
35 This :presumption shall be a rebuttable presunip, 
36 affecting the burden of proof, and it may be asserte'. 
37 the buyer in any civil action, including an action in ·' 
38 claims court, or other formal or informal proceediri 
39 (2) If a qualified third party dispute resolution pr"· 
40 exists, and the buyer receives timely notificati9. · · 

J 

_; J 
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1i writing of the avail~bility of a third party process wit~ a_ 
\ description of its operation· and effect, the presumptio? 
'\ in paragraph {l) may not be asserted by the b~yer until 
·;: after the buyer has initially resorted to ~e ~d party 
5.:: process as required in paragraph (3). ~otific~tion ~f the 
,, .availability of the third party process IS not timely if t~e 
'}buyer suffers any prejudice res~ting £i:om any·d~lay m 

, . giving' the notification. If a qu~ed thh:d party disput~ 
··: resolution -process does not exist, .or·· if the .buyer is 
i) dissatisfied . with the third . party decision, · or if the 
1 manufacturer or its agent negle~ts _to promptly £u1fi!l th~ 
· • terms of such third party. decision. after the dec1S1on is 

. accepted by the buyer, .the buyer ~ay asser~ the 
4, presumption provided in paragraph (1~ 1?. an action to 

·:5 · enforce the buyer's -rights under subdiV1Sio11; (d). The 
·a.: findings and decision of the third party shall be 
'7, admissible in evidence in the action without further 
i! . foundation. Any period of limitation of actions under any 
g federal or California laws with respectto any person shall 

be extended for a period equal to the numbe~ of days 
between the date a complaint is filed with a thir~~party 
dispute resolution process and the date of its ~ec1S1on o_r 
the date before which the manufacturer ?r its age~~ 1s 
required by the decision to f~ its terms if the decision 
is accepted by the buyer, whichever occurs later. · 

(3) A qualified third party dispute reso~ution process 
shall de be one that does all of the followmg: . . 

(A) Cefflflly Complies with the ~um 
requirements of the Federal Trade Commission f<;>r 
informal dispute settlement procedures as set for~ m 
Part 703 of Title 16 of the Code of Federal Regulations, 
as those regulations read on January 1, 1987. .. . 

(B) Beftder Renders decisions which are binding on 
the manufacturer if the buyer . elects to accept the 
decision. · · • - t 

(C) Pfeseriee Prescribes ·a reasonable time, not o 
exceed 30 days after the decision is accepted by the 
b "thin which the manufacturer or its agent must uyer,wi . . 
fulfill the terms of its decisions. . 

(D) Previde Provides arbitrators who are assigned to 
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1 deci~E; disputes with copies · of, and instructionf · 
2 prov1s1ons.of the Federal Trade Commission's re · ·· 
3 ,in Part703 of Title 16 of the Code of Federal Re·•· 
4 as those regulations· read oii January·1 -1987 Di ... 
5 : (commencin~ ·with Section 2101) . of 'the· Coniih 
6 Code, and this.chapter. . .. ·. ··.· ., .: ·.:··,· 

• .7 ·" ·,· (E) IlceltfflTe Requires the manufacturer · ~ii" 
. 8 · process orders either . that the · noriconfo:rriring; 
9 vehicle be replaced if the buyer consents to this r 

10 or that res?tution be made to the buyer, to repli"· 
11 motor vehicle or make restitution in accordanc .. 
12 paragraph (2) ofsubdivisiqn (d). • · . - · ·:r' 
13 · (F) ~~YiEle Provides, at the request of the arbi 
14 or a m~onty of the arbitration panel, for an insp 
15 · and ~tten report on the condition of a nonconfo· ... 
16 motor vehic~e,.at no cost fo the buyer, by an autom 
17 expert who JS independent of the manufacturer.·:--
18 (G) ReHaer Renders decisions which considei 
19 provide the rights and remedies conferred iri re · 
20 of the Federal Trade Commission contained in p 
21 of Tit!': 16 of the Code of Federal Regulations as"' · 
22 regulations read· on January 1 1987 Divisi' .. 
23 (commencing with Section 2101)° of th~ Comm'· 
24 Code, and this chapter. Nothing in this chapter reg_ 
25 that, t~ be certified as a qualified third party ·. · 
26 resolution process pursuant to this section decisio'· 
27 the process must consider or provide rediedies · 
28 form of awards of punitive damages or multiple dama 
29 under subdivision ( c) of Section 1794, or of attomey'f 
30 under subdivision (d) of Section 1794, or of conseq1i' 
31 damages other than as provided in subdivisions (a}· 
32 (b). of Section 1794, including, but not limited 
33 reasonable repair, towing and rental car costs ac ·· 
34 incurred by the buyer. '. . 
35 (H) Ohteift llffli fflllHlff!Hl Requires that no arbi' · 
36 deciding a dispute may be a party to the dispute/ · 
37 employee, agent, or dealer for the manufacturer; 
38 that no other person, including an employee, a~ 
39 dealer for the manufacturer, may be allow,· 
40 participate in formal or informal discussions ·wi ... 

' 

/) r, n 
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•:, arbitrator . unless the buyer is allowed to participate 
';; equally. • · · · , . · ' · . ; · . · . . : · ' ,. . 
·:;

1 
(I) Requires that in the case of an order for oni: further 

~-, repair attempt, a hearing date .shall be established no 
'., later than 30 days after the repair attempt has been made, 
'· to determine whether the manufacturer has corrected · 

·; 'the nonconformity. · The buyer ··and the _manufacturer 
\shall schedule an opportunity for the manufacturer to · 
•-. effect the ordered repair no later than 30 days after the 
{ order for the repair is served on the· manufacturer and 
{. the buyer. If, at the hearing, it is __ determined ~at the 
.. ·.- manufacturer did not correct the. nonconforIDJty, the 
•· '. manufacturer shall be ordered to either replace the 
f, motor ve~cle'. if the buyer consents to this remedy, or ~o 
!;,., make restitution. . . · 
6 (]) Obtains and maintains certification by the Bureau 
"'i of Automotiv!l Repair pursuant · to Chapter 20.5 r (commencing with Section 9889.70) of Division 3 of the 
· · Business and Professions Code. . . 
·: (4) For the purposes of subdivision_ (d} and ~s 
. subdivision the following terms have the following 

meanings: , , hich 
. (A} "Nonconformity" means a nonconfomuty w 

.. substantially impairs the use, value, or safety of the new 
· .. motor vehicle to the buyer or lessee. . . . 
- . (B) "New motor vehicle" means a new motor vehicle 
' ; which is used or bought for use P.rimarily for pers«;>n~: 
- family, or household purposes. Ne~ motor vehi~!e

includes a dealer-owned vehicle and a demonstrator or 
other motor vehicle sold with a manufacturer's new car 
warranty but does not include a motorcy~le, a 
motorhome or a motor vehicle which is not registered 
under the Vehicle Code because it is to be operated or 

·-'.·used exclusively off the highways. A "demonstrator" is a 
·: vehicle assigned by a dealer for _th~- purpos~ of 
. · demonstrating qualities and characteristics common to 

· vehicles of the same or similar model and type. . 
(5) No person shall sell or lease a motor vehicle 

transferred by a buyer or lessee to a manufacturer as the 
result of a nonconformity• unless the nature. of the 

n 
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. 
2
1 . noncont:ormity experienced by the origin:U, bi" 

. 
3 

lessee i.s clearly and conspicuously disclose· 
nonconformity is corrected,-:- and the. manuft 

4 war.rants · to the new buyer or 'Jessee in writin 
5 _penod of one year that the motor.vehicle is free'o 
6 nonconformity. . · · ' . · . . : . . . . , . , ,;.'' 

· 1 SEC. 3. Section· 1793,25 is added to the Civil· :, 
8 read: ·, .... •·: . :· .. · '· .... • ,,., .· ... "'" 
9 _1793.25.. (a) Notwithstanding Part 1 (co~'-' 

10 with ~ection 6001) of Division 2 of the Revenu' 
11 T~ation Code, the State Board of Equalizati<r 
12 rerrnburse the manufactull!!Jr of a new motor vehl"' 
13 :'Il amo~t equal to the sales tax which the manufif 
14 mcludes m making restitution to the buyer pursti 
15 sub~aragraph (B) of paragraph (2) of subdivision'" 
16 Section 1 !93.2, whert satisfactory proof is provid " . 
17 the retailer of the motor vehicle for whic •. 
18 manufacturer is making restitution has reported an"·, 
19 the sales tax on the gross receipts from the' sale ci 
20 motor vehicle. The State Board of Equalization-~ 
21 adopt . rules and regulations to carry out, fac' • 
22 compliance with, or prevent circumvention or evasi'o 
23 this section. . _,;· 
24 (b} ~ othing in this section shall in any way chrui~ 
25 applicaf;ion of the sales and use tax to the gross rec 
26 and the sales pri7e fr~m th~ sale, and the storage, us 
27 other consumption, m this state or tangible pei: . 
28 property p~s1;1ant to Part l (commencing with sf 
29 6001) of D1V1s1on 2 of the Revenue and Taxationi -
30 (c) The manufacturer's claim for reimbursemen' 
31 the board's approval or denial of the claim shall be s'd 
32 to the provisions of Article l ( commencing with Sef 
33 6901) of Chapter 7 of Part l of Division 2 of the Rev 
34 and Taxation Code, except Sections 6902.1, 6903~ 
35 and 6908 thereof, insofar as those provisions ·ar . 
36 inconsistent with this section. . . o,; 
37 SEC. 4. Section 1794 of the Civil Code is ame~d 
38 ·read: . .,.,ti' 
39 . 1794. (a) Any buyer of consumer goods-:w_ 
40 damaged by a failure 'to comply with any oblig 

•.! 

/ 
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•i , u~der this chapter or · under ari hnplied or express 
2 warranty or servicekontract may bring an a~tion for ~he 
3 ·, recovery of damages and either legal and eq~table rel~ef. 
•4 · (b). The measure of the buyer's damages map. action 
5 under this section shall be as follows: . : . · · ·, . . · 
6 (1) Where· the· buyer has. rightfully reJect~d or 
· ,; .. justifiably · revoked acceptance of the _goods or has 
· 8 exercised any right to cancel the sale, Sections 271~, 2712,. 
;g • ru:id 2713 of the Commercial Code shall apply. . · 
o (2) Where the buyer has accepted ,the goods, Sections 
1 2714 and 2715 of the Commercial Code shall apply, a1;1d 
· 2 the measure of damages shall include the cost of repairs 
3 necessary to make the goods conform. , · ·· 

'4 (c) If the buyer establishes that the ~allure_ t? comply 
5 was willful, the judgment may include, m addition to the 
6 amounts recovered under subdivisiori''(a), a civil penalty 
7 which shall not exceed two times the amount of actual 
8 damages. This subdivision shall not apply~ any class 
, 9 action under Section 382 of the Code of C1~ P7ocedure 
20 or under Section 1781, or with respect to a claim based. 
·21 · solely on a breach of an implied warranty. . . 

( d) If the buyer· prevails in an action under this 
section, the buyer shall be allowed by the cour.t to recover 
as part of the judgment a sum. equ~ to the aggi;egate 
amount of costs and expenses, mcluding attorney s fees 
based on actual time expended, determined by the cou:t 
to have been reasonably incurred by the buy~r m 
connection with the commencement and prosecution of 
such action.· · · h 

( e) In ·addition to the recovery of actual d~ages, t e 
buyer shall recover a civil penalty of two tim~S the 
amount of actual damages and reasonable attorney s fees 
and costs if the manufacturer fails to reb11;t . ~he 
presumption established in paragraph (1) of subdiV1s1on 
(e)' of Section 1793.2 and either (1) the manufa~turer 
does · not ma,intain a qualified t~rd P~o/. dispute 
resolution process which complies with s!1bdiv1~1on ( e )_ of 
Section 1793.2, or (2) the manufacturers q1;1alified third 
party dispute resolution process willf1;1lly fails to c,omply 
with subdivision ( e) of Section 1793.2 m the buyer s case. 
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l branch, distributor branch, or representative. . 
2 (3) Order the deparhnent to exercise any aii" 
3 authority or power that the deparhneht may have~ 
4 respect to the issuance, renewal, refusal to rl 
5 suspension, or revocation of the license of any new :in 
6 vehicle dealer, manufacturer, manufacturer hr 
1 distributor, distributor branch, ot representative al 
8 license is required under Chapter 4 ( commencing 
9 Section 11700) of Division·5. .., · :u:, 

IO . (d) Hear and consider, within the limitations Ii#. 
11 accordance with the procedure provided, a pfo 
12 presented by a franchisee pdrsuant to Section 3060,r . 
13 3064, or 3065. A member of the board who is a new in 
14 vehicle dealer may not participate in, hear, comii;r 
15 advise other members upon, or decide, any nia 
16 involving a protest filed pursuant · to Article 
17 (commencing with Section 3060). · 
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AB 2057 (Tanner) 
6/15/87 

ASSEMBLY co~~1ITTEE ON GOVERNMENT EFFICIENCY & CONSUMER PROTECTION 
REPUBLICAN ANALYSIS 

AB 2057 

, 

1 

1~¥ / 
"---.__/I 

II (Tanner) -- LEMON LAW - PART 
Version: 6/11/87 
Recommendation: Oppose 
Vote: 2/3 (Appropriation) 

Vice Chairman: Larry Stirling 

summary: Requires Bureau of Auto Repair to "certify" all 
arbitration panels created by the original "Lemon Law." 
Requires charge on new cars to pay for process. Also allows 
treble damages for any consumer who sues and wins against any 
auto manufacturer who does not have a "certified" arbitration 
panel; or treble damages for any consumer who proves that his 
arbitration panel did not follow procedures laid out in this 
bill. Fiscal effect: Tax of up to $1 per new car sold in 
state. Estimated revenue: up to $300,000 a year. 

Supported by CA Public Interest Research Group (CALPIRG) 
(Sponsor). ppposed by Automobile Importers of America, FORD, 

GM. Governor's position: None on file. 

Comments: The author claims the present voluntary -"lemon 
law" -process is not working. Her answer is to make it better 
by turning it over to the government -- that paragon of 
efficiency and consumer protection. 

Today, if you have a "lemon," you can go to the 
manufacturer, who then convenes an arbitration-panel. If the 
panel rules against you, you can still go to court. If the 
panel rules in your favor, the car company cannot appeal. 

But the author is concerned that there is something 
inherently unfair about the manufacturer paying for the 
arbitration panel. (Virtually all the manufacturers 
sub-contract with the Better Business Bureau for 
arbitration.) 

So this bill creates a state system to "certify" that the 
panels are fair. It also effectively mandates that all 
companies submit to it -- those companies that don't have a 
state certified system will be liable for triple damages 
(plus attorney's fees) for any suit regarding a "lemon" car 
tha · rought before them. 

Mandator ertification will turn these informal 
procee i nto formal court hearings. (This bill also 
allows consumers to collect triple damages if they can prove 
that their certified process did not dot all the "i's" and 

oss all the "t's".) The result will be the same problems 
we have with our legal system and our regulatory agencies -
an emphasis on detail and procedure, countless appeals over 
piddley little questions, endless litigation, lots of 
government employees and huge backlogs. Ironically, this 
bill comes at a time when the courts and the regulatory 
agencies are looking into voluntary arbitration as a way to 
relieve their backlogs. 

Assembly Republican Committee Vote 
GF. & CP -- 5/5/87 000055 
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(6-1) Ayes: Stirling 
Noes: Harvey 
N.V: Frazee 
Abs: Gri·sham 

Ways & Means -- 6/3/87 
(18-5) Ayes: D. Brown, Ferguson, Hill 

Noes: Baker, Johnson, Jones, Lewis, McClintock 
Consultant: John Caldwell 

000056 

~ -~ 

00588

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/593



AB 2057 

ASSEMBLY THIRD READING 

AB 2057 (Tanner) - As Alrended: June 11, 1987 

ASSEMBLY ACI'IONS: 

a::MMITI'EE G, E, & O'.lN. PRO. VOTE 6-1 QMolITI'EE W, & M, VOTE 18-5 

Ayes: Chacon, Eastin, Hannigan, Sher, 
Stirling, Areias 

Nays: Harvey 

DIGEST 

2/3 vote required. 

Ayes: Vasconcellos, Bronzan, 
D. Brown, calderon, Campbell, 
Eaves, Ferguson, Hannigan, 
Hayden, Hill, Isenberg, 
Leonard, Margolin, O'Connell, 
Peace, Roos, Seastrand, 
M. Waters 

Nays: Baker, Johnson, Jones, Lewis, 
McClintock 

Existing law provides that a manufacturer who is unable to service or repair 
consurrer goods, including notor vehicles, so that they confonn to the 
applicable warranties after a reasonable m.miber of attempts, must either 
replace those goods or reimburse the buyer. In 1982, the law was arrended by AB 
1787 (Tanner), camonly referred to as the laron law. 

Specifically, the lerron law: 

1) Defines "reasonable number of attempts" for new notor vehicles as either 
four or nore repair attempts on the same major defect, or nore than 30 days 
out of service for service/repair of one or nore major defects within the 
first year or 12,000 miles of use. 

2) Requires a buyer to notify the manufacturer directly of a continuing defect 
and to use a dispute resolution program ireeting specified minimum standards 
prior to asserting the "lerron presmrption" in a legal action to obtain a 
vehicle replacement or refund. 

3) Defines the "lerron presmrption" as the "reasonable number of attempts" in 
the paragraph above. 

- continued -

AB 2057 
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AB 2057 
Page 2 

'lm.s bill amends and clarifies the lem:m law. It specifies a structure for 
certifying third-party dispute IOOChani.sms, specifies requirements for 
certification and provides for treble damages and attorney's fees to consumers 
who obtain a judgment against a manufacturer who does not have a certified 
lenon law arbitration program. (The bill would becane effective July 1, 1988.) 
Specifically, it: 

1) Requires the Bureau of Autanotive Repair (BAR) to: certify the arbitration 
programs for resolution of vehicle warranty disputes as requested; 
annually recertify those programs or decertify as inspection warrants; 
notify the Department of M:>tor Vehicles ([t,1\7) of the failure of a 
manufacturer, distributor, or their branches to caiply with arbitration 
decisions; investigate consumer caiplaints regarding qualified programs; 
and sul:mit a biennial report to the legislature evaluating the 
effectiveness of the program. 

2) Authorizes BAR to charge fees, to be collected by the New M:>tor Vehicle 
Board (NMVB) in IMV beginning July 1, 1988, fran specified NMVB licensees, 
not to exceed $1 for each new IIDtor vehicle sold, leased, or distributed 
in California. The fees would be deposited into the Certification Account 
of the Autanotive Repair Fund. 

3) Requires llDtor vehicle manufacturers to replace defective vehicles or make 
restitution if the manufacturer is unable to service or repair the 
vehicles after a reasonable number of btl'Jer requests. '!be buyer would be 
free to take restitution in place of a replacement vehicle. 

4) Specifies that the following is included in the replacerent and refund 
option: 

a) In case of replacerent, the new noter vehicle nust be accaipanied by 
all express and lllplied warranties. The manufacturer 1111St pay for, 
or to, the buyer the amount of any sales or use tax, license and 
registration fees, or other official fees which the buyer is obligated 
to pay in connection with the replacerent, plus any incidental damages 
the buyer is entitled to including reasonable repair, towing, and 
rental car costs. 

b) In case of restitution, the manufacturer nust pay the actual 
price paid including any charges for transportation and 
manufacturer-installed options, sales tax, license fees, and 
registration fees plus incidental damages. The amount directly 
attributable to use by the buyer nust he detennined as prescribed 
and may be subtracted fran the total owed to the buyer. 

- continued -

000058 
AB 2057 
Page 2 

00590

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/595



AB 2057 
Page 3 

5) Clarifies that the vehicle buyer may assert the "lerron preSU!lq?ti.on" in any 
civil action, small claims court action or other foi:mal or infoi:mal 
proceeding. 

6) Sets forth a qualified third-party dispute resolution process, which anong 
other things, clarifies that dealer and/or manufacturer participation in 
the decisionmaking process is not acceptable unless the consurrer is 
allooed equal participation; specifies certain requirerrents for hCM 
arbitration boards should follCM up on repair attarpt decisions and. 
requires cc:npliance with the min:iroum requirerrents of the Federal Trade 
Carmission (Fl'C) for infoi:mal dispute settlerrent procedures as defined on 
January 1, 1987. 

7) Amends the definition of a "new noter vehicle" which is covered by the 
lerron law to include dealer-owned vehicles and derronstrator vehicles. 

8) Prevents a vehicle repurchased by a manufacturer under the lerron law fran 
being resold as a used car unless the nature of the car's problems are 
disclosed, the problems are corrected, and the manufacturer warrants that 
the vehicle is free of those problems for one year. · 

9) Requires the Board of F.qualization to re:inburse the manufacturer in an 
anount equal to the sales tax paid for vehicles for which the manufacturer 
provides the specified refund to the buyer. 

10) Provides for treble damages and reasonable attorney's fees and costs if 
the buyer is awarded a judgnent and the manufacturer does not maintain a 
qualified third-party dispute resolution process as established by this 
chapter. 

FISCAL EEliECI' 

According to the Legislative Analyst, this bill: 

1) Results in up to $158,000 in costs to the Certification Account 
in the Autarotive Repair Fund (created by this bill) for the last 
half of 1987-88 and up to $293,000 annually, thereafter, for the B!\R 
to resolve autarobile warranty disputes; costs after 1988-890 would 
be fully offset by fees. 

2) Generates up to $300,000 in fee revenues annually to the Certification 
Account beginning in 1988-89. 

3) Results in an unknown revenue loss to the General Fund annually fran 
sales tax reimbursements to vehicle manufacturers. 

' •Ii 

- continued -
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AB 2057 
Page 4 

1) '!his bill, according to the author, strengthens the existing lelD!l law, to 
eliminate inequities that have occurred £ran that law's inplementation and 
to ensure that owners of seriously defective new cars can obtain a fair, 
:i.npartial and speedy hearing on their caiplaints. 

2) AB 3611 (Tanner) of the 1985-1986 Session made many of the same changes 
except for the provision in this bill for treble damages. '!hat bill died 
in the Senate. 

3) The author and proponents state that, since the effective date of the lelD!l 
law over four years ago, there have been numercus caiplaints £ran new car 
buyers concerning its inplementation. While these caiplaints reflect 
continued dissatisfaction with the manufacturer's = resolution of 
disputes regarding defective new vehicles, they have also alleged that the 
dispute resolution programs financed by the manufacturers are not operated 
inpartially. Coruruners have caiplained of: long delays in obtaining a 
hearing (beyond the prescribed 40-60 day tine limit) ; unequal access to the 
arbitration process; unreasonable decisions that do not ai;:pear to exhibit 
knowledge of the lelD!l law's provisions or pmvide an adequate anount of 
reiirQursement even when a refund decision is ordered. 

4) Opponents of the bill state that the nuniJer of consumers dissatisfied with 
the current arbitration process is small relative to the number of 
arbitrations. 'nley do not object to most of the pmvisions M!ich update 
the lelD!l law; hcMever, they strenuously object to the provision of treble 
damages and an award of attorney's fees to roruruners. 'nley feel this 
creates an inproper incentive for consurrers to hire an attorney to go to 
court over procedural issues. '!hey feel treble damages, usually associated 
with gross and willful wrongdoing, would set a dangerous precedent by 
naking consurrers eligible for a financial windfall by the sole fact that a 
new car manufacturer may not have a certified lelD!l law arbitration 
program. 

Ann Evans 
324-2721 
6/17/87:ageconpro 
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SE, :l'E COMMITTEE ON JUDICIARY 

BACKGROUND INFORMATION 

Af:> LCJ~7-

1. Source 

(a) What group, organization, governmental agency, or other 
person, if any, requested the introduction of the bill? 
Please list the requestor's telephone number or, if 
unavailable, his address. 

Author introduced bill. 

(b) Which groups, organizations, .or governmental agencies have 
contacted you in support of, or in opposition to, your 
bill? . 

Support: CA Public Interest Group OPPOSITION: 
Consumers Union 
Motor Voters 
Attorney General 

Ford Motor Co. 
General Motors Corp. 
Automobile Importers of America 
Chrysler Motors 

(cl If a similar bill has been introduced at.a previous session 
of .the Legislature, what was its number and the year of 
its introduction? 

AB 3611 (1986) 

2. Purpose 

What problem or deficiency under existing law does the bill 
seek to remedy? 

1) Ensures that owners of "lemon" cars will be reimbursed for sales 
tax and license fees when manufacturer buys back the vehicle. 

2) Creates a program to ensure that auto manufacturer-run arbitration 
panels are operated fairly and impartially and in accordance with 
applicable law and regulations. 

If you have any further background information or material relating 
to the bill, please enclose a copy of it or state where the infor111-
ation or material is available. 

Arnie Peters 5-7783 

PLEASE COMPLETE THIS FORM A~D RETURN IT TO THE SENATE COMMITTEE ON 
JUDICIARY, ROOM 2187 AS SOON AS POSSIBLE. THE COMMITTEE STAFF 
CANNOT SET THE BILL FOR A HEARING UNTIL THIS FOJlM HAS BEEN RETURNED, 
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JOHN K. VA.i\0 DE KAMP 
Attorn,-, Ct'nrral 

, .. .,_@ 
DEPAJITMENT OP JIJSffCE 

BACKGROUND STATEMENT 

AB 2057 (Tanner) 
Warranties: New Motor Vehicles 

3580 \\1LSHIIIE BOULEVARD. ROOM l!OO 
LOS ANGELES 90010 

(218) ~36--

over the past two years, the Attorney General's Office 
has heard from hundreds of frustrated new car buyers who cannot 
get manufacturers to fix defects or replace or buy back •lemons.• 

Current law requires that a manufacturer honor its 
written warranties, If a manufacturer is unable to co·rrect a 
defective new motor vehicle within a reasonable number of 
attempts, then the manufacturer must replace the vehicle or 
reimburse the buyer. A manufacturer may establish an arbitration 
procedure to resolve warranty disputes • 

. The Attorney General's Office has looked at each of the 
arbitration programs in California. In many cases, these 
programs are not fair and impartial. For example, employees of 
the manufacturer may be involved in the decision-making process. 
Arbitrators often are not instructed in California's warranty law 
and make decisions contrary to law, In addition, arbitrators 
have limited power to order an independent expert examination of 
a •1emon" vehicle and have to rely on the manufacturer's 
technical evaluation. 

AB 2057 strengthens arbitr .. ~ion programs by 
incorpor,,ting into their framework s,,feguards to ensure a fair 
and impartial arbitration. The bill also permits the Bureau of 
Automotive Repair to certify that an arbitration program complies 
with stnlutory requirements. 

Additlonally, the bill allows a court in its discretion 
to impow, a penalty on a manufacturer which fails to honor its 
warranty, fails to correct defects within a reasonable number of 
attemptn, fails to replace or buy back a • 1e1non• vehicle, and 
requirei< •• buyer to go to court to resolve the ,1ispute. The 
penalty ,111111unt is limited to twice the amount of actual damages. 
But, no p11nalty can be awarded if the manufacturer maintains an 
arbitrall•,n program th;it sub,;tantially cnmplies with statutory 
requirem1t11t.s. 
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California is not alone in trying to resolve this 
growing area of discontent with new motor vehicle warranty 
problems. Eight other states have already enacted far stronger 
"lemon• laws and have set up state-run arbitration programs, 
Four other states have statutes or pending lagislation similar to 
AB 2057. 

This bill will invigorate the existing automobile 
"lemon" law which has not provided an adequate remedy to buyers 
of defective new cars. 
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LEGAL 
ANALYSIS OF CALIFORNIA 

ASSEMBLY BILL 20S7 

Prepared by 
McClITCHEN, BLACK, VERLEGER & SHEA 

Los •~ ~r,;les, California 

June 30, 1987 
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TELEPH< lN E l.fa~l:'1,111\T 
,lll\'1 >c',\TI::' 

:",\(RAMENTO 
c'ALJFllRNIA </~81-1 l)Jt, ~ -1-1-1,(1(13-1 

July 7, 1987 

MEMORDANDDM 

TO: MEMBERS OF THE SENATE JUDICIARY COMMITTEE 

FROM: SARAH MICHAEL, REPRESENTING THE AUTOMOBILE IMPORTERS OF 
AMERICA 

SUBJECT: OPPOSITION TO AB 2057 RELATING TO NEW CAR WARRANTIES 
AND THE LEMON LAN - HEARING JOLY 14, 1987 

On behalf of the Automobile ~mportere of America, we are 
writing in opposition to AB 2057 which is before the Senate 
Judiciary Committee. The Automobile Importers of America (AIA) 
includes moat European and Asian vehicle manufacturers offering 
cars in California. 

AB 2057 makes a number of procedural changes to California's 
Lemon Law which are supported by consumer groups. The bill also 
creates a new bureaucratic certification process for auto 
manufacturers' voluntary lemon law programs. In addition, it 
would impose treble damages and an award of attorney's fees to 
consumers when they win a lawsuit against a manufacturer who hae 
failed to establish or maintain a certified lemon law 
arbitration program. 

AJA feels that the creation of a certification process and 
imposition of treble damages and attorney fees against 
manufacturers who don't have a "certified" program if a consumer 
wins in court are unwarranted and unconstitutional. AJA has 
undertakHn a detailed legal analysis of AB 2057 which concludes 
that it iH unconstitutio~al because it violates a number of 
basic rights. Attached is a checklist of constitutional problems 
with AB 21l57, 

AJA must continue to oppose AB 2057 as long as state 
certific~l-lon and treble damages and attorney fees are included 
in the t, i I I, 

For theRt• rPasor,s, we urge your ''no" vote on AB 2057. 

'I 
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CONSTITUTIONAL ARGUMENTS 

Thl failure of AB 2057 to afford manufacturers a jury trial is 
unconstitutional under the california Constitution, 

The civil penalties provision is unconstitutional because it 
penalizes the.manufacturer for exercising its right to a j~ry 
trial. 

The bill is unconstitutional because it delegates judicial power 
to arbitrators, who are not judicial officers, 

The bill's requirement that a manufacturer must have a dispute 
resolution process conflicts with the provisions of the 
Magnuson-Moss Warranty Act, which encourages voluntary programs, 
and with specific provisions of 16 C.F,R, Section 703. 

AB 2057 is unconstitutional on equal protection grounds because 
it affords unequal treatment to manufacturers in regards to 
fundamental rights. 

The admission of the arbitrator's decision into evidence without 
providing the right to cross-examine the arbitrator is 
unconstitutional. 

Section 4 of the bill is unlawful because it (1) impermissibly 
imposes civil penalties on manufacturers for the acts of third 
parties and (2) apparently imposes a double penalty for the same 
offense. 
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c;oVElNMENTALAffAIRS 

CHECKLIST OF CONSTITUTIONAL PROBLEMS WITH A,B, 20&7 

The failure of A,B, 20&7 to afford •anufactur•r• o JurY 
trial ia uncon• titutional under tbe California Qon•titu
tion. The risht toe JurT trial 1• 1uaranteed by the 
California Conatitution. 1 Conaumer warranty olai•• are 
essentially oontraot claims,• for which the Jury trial 
riaht ia 1uaranteed.• Moreover, under California Law, 
the ri1ht to Jury trial cannot be infrinled by a atatute 
purportins to compel arbitration without the ri1ht of 
trial de noyo.• 

The civil penaltie• proviaion i • uncon• titutional 
beoauae it penali111 the mo.nufa.cturer for 1xtrci1inc it• 
right to a jury trial. Civil penaltie• are penal in 
nature,• In California, "lilt 1• well • ettled that to 
puni•h a peraon for exerciainS individual ri1hta [• uch 
•• the ri1ht to Jury trial] i• a due prooe•• violation 
of the moat ba• ic • ort,"• 

The bill i• uneonatitutional beoau•e it delecatea 
Judicial powrr to arbitrator•, who are not judicial 
officer•, Under the California Con• titution, Judicial 
power• and re• pon• ibilitie• are vaated • ol• ly in the 
judicial branch and may not be exerci• ed by any other 
branch.' Thua, "the leai • lature i • without powt1r, in 
the ab• enoe of con• titutional provi• icn autboriz1nS the 
• ame, to confer judicial :unction• upon a atatewide 
admini • trative asenoy," 1 In tha ebaenoe of dt noyo 
judicial review, the dele1ation of Judicial functiona-
• uch a • that in the A,B, 2087--to nonJudioial bcdiea ia 
uncon• titutional,• 

Tba bill'• reauire•ent that a man~faoturer mu1t have• 
di•pute resolution prooe1 • -St2l!fliot• with the provi• iona 
pf th• Magnu•on-Mo• e Warranty Act, whioh encoura11 •, 
voluntarz pro1ram1, and with •peoifio proviaion, of.-1.§. 
c,F,R, Beotion 703, 

A,B. 2057 11 unoon• tityti9~•1 on equal protection 
crounda beoau•P it 1ftord1 uneaual treatment. to 
manufacturer• in recard• -19. fundam1nta1 ri1hte.,_ 
Under A,B, 2057, the deoi • ion of a di• pute re• olution 
prooe• a i• bindinl on th• •• nufaoturer but not on the 
consumer, who i • fr•• to 0hallen1e the de~i• ion in 
oourt, lt i • i • permiaaible to 1rant a fundamental ri1bt, 
auoh •• the rilht to Jury trial, to one ola• e and deny 
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it to another, 11 Moveover, under C&lifornia law it i• 
impermi •• ibl• to di•ori• inate a1ainat unufaoturera 
••rely beoauae th•T -Y have aor• wealth than 
con• uaer• ,11 

Tht admi •• ion of the arbitr1\or'1 deeitiPP into 
1videne1 nitheut vrov&dinc the richt tP cr011-oxawin1 
the arbitrator ii unaon1titu\iPP&l, In California. 
"denial of the riitht to cro•• -exaaination·[of a non
Judicial deciaion-aaker] oannot oon• titutionally be 
enforoed,"1 • Con•• quently, A,I 101ST, which ooapel• the 
manufacturer into arbitration by th• thrnt of civil 
penalti•• and then adait• the arbitrator•• cleoi• ion into 
evidence without croa• -exaaination, i • 
waoon• titutional,'' 

Btstion t of the Bill ta YPlnful b1aaua1 i\ (11 
i•Pttml11iblz iFPPIII OiYil PIDlltitl RD •anufaoturtr• 
(OE the act, of third artitl Md (2) APP&tlPtlr in°111 
a double penaltr for th• 1am1 offeo••· Th• civil 
penalty of Section 1T94(e) i • tantaaount to• punitive 
da•••• award,t• and tbu• • ay only be iapoeed on the 
party actually re• pon• ibl• for the wron1,a• not on a 
manufacturer for the action• of the Mthird party di• pute 
re• clution proce••" that • u• t, under PTC rul••• be 
independent of th• manufacturer, Th• civil penalti•• 
under St ~ion 1T94(e) duplioate th• penalti•• wader 
Section 1794(c) and are, taerefore, unlawful,&• 
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CHECKLIST OF CONSTITUTIONAL PROBLBYS WITH A,B. 2057 

'l1he f:..11ure of A.JI. 20&7 to afforci •1nutactur11·1 a Jury 
trial i• un0001titutiona1 under tho California con,titu
tion. The riaht to a Jury trial i • auaranteed b7 the 
California Con• titution, 1 Conaumer warrant7 claim• are 
eaaentially contract claim•,• for which the Jur7 trial 
riaht i• auaranteed,1 Moreover, under California Law, 
the risht to jury trial cannot be infrinled by a • tatute 
purportinl to compel arbitration without the risht of 
trial de noyo,' 

The oivil pen&ltie• provi• ion ia unoon• titutional 
beoauae it ~enalizea the manµfa,oturet for tXtroi•inC ita 
right to a Jury trial. Civil penalti•• are penal in 
nature,• In California, "lilt ia well • ettled that to 
puni • h a person for exerciaina individual riahta [• uoh 
as the risht to Jury trial] i • a due proce• a violation 
of the moat baaic eort,"• 

The bill 1, unoon• titution&l beoauae it delecatea 
J3uti.9Jal power to arbitratora, who are not Judicial 
officerp, Under the California Constitution, judicial 
powers and reaponaibilitiea are veated • olely in ~aa 
Judicial bra.nob and may not be exeroi• ed by any o·ther 
branoh, • Thu•, "the leai • lat.ure i • without power,· in 
the ebeenoe of con• titutional provi• ion autho~izini the 
same, to confer judicial f •notion• upon a • tatewide 
admini .. t.rative aaenoy," 1 !n the ab• enoe of~• nova 
judicial review, the delaJ&tion of judicial tunotion•-
auch a • that in the A,B, 2067--to nonJudioial bodie• i • 
unoonatitution• l,• 

To• bill'• requirement that a m@nufaoturer mu• t huL• 
diaput,~. r.§aolution prooet.! •. .Qonf..li.9.t.!Jl'ith th• provi• ions 
~f__;the Magnu• on-Mo•M Warranty Act, whioh enooura•o• 
voluntar:Y . ..P]:Qar.YLlll e and wi.th • p,rni rj,o provi • ion• of ..ll 
C,F,R, ff~2!:ion 703. -

ti.:.~~--i.05_7 ia uncon1ti_ty!;i2,_qal._gp_!9..Ual proteotion 
uqundlj beO.fL ... !!!Ut. it afforda ureeau• l t.reg.ilunL.!2-
l!!Al'.!!f!!Q.tUrer• 1 n r,u,11,r.rt.L.1.!Ltund1mente.1 ri•hta.,_ 
Under A,B, 20117, the deci11io11 of• diMpula raeaolution 
prooea• ia bindin• nn the manufacturer but not on the 
r,nn • u11or, who 1• free to ohallense the deci • ion in 
court, lt i11 impermlM • ibl.e to arant a fundamental ri1ht, 
auch a• the ri,ht to Jury trial, to one ola•• and deny 
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it to another,l• Moveover, under C•lifornia law it i• 
impermia• ible to diacri• inat• a1ain• t unufaoturer• 
merely becau•• they 2ay have • or• wealth than 
con• umera,l1 

Th• admi •• ion at the 1rbitr1tor'1 deci•ion into 
1videnc1 without Providinl the richt ta 0ro11-examine 
the arbitrator i• unoon• tiiutional, In California, 
"denial of th• l'i,ht to croa• -exaaination (of a non
judicial deciaion-aakerJ cannot oonetitutionally be 
enforoed," 11 Coneequently, A,B 2015'7, whiob compel• the 
manufacturer into arbitration by the threat of civil 
penaltie• and then admit• th• arbitrator•• deoi• ion into 
evidence without oroee-ex-ination, i• 
unoonetitutional,11 

Stction 4 of the Billi• unletul btPIUII it (1) 
imPtrmi11ibl7 ilPPICI ofvil PIDlltie• on aanutaoturtEI 
for the act• et third P1:rtie1 and fl) avvar,ntlr iuo111 
a double P•naltr for the 11•1 pff1n11, Tb• civil 
penalty of Section 1784(e) i• tant-ount to a punitive 
dama1e award, 1 • and thua ma7 only be impoeed on the 
party actually re• ponaible for the wrona, 11 not on a 
manufacturer for the action& of th• ffthird part7 diapute 
r•• olution procea•" that • u• t, under PTO rul••• be 
independent ot the manufacturer, The oivil panalti• a 
under Section 1794( •) duplioat• the penaltiaa under 
Section 1794(0) and are, tb retore, unlawtul, 1 • 
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AUTOMOSILE IMPORTERS OF AMERICA, INC. 

FOOTNOTES 

1. £...AK Encineerinc Qontraotora v. Amber steel Co., !40 •• 
23 Cal. 3d 1, 8, 1557 P, 2d 1135 (1978), 

2, W Keith V, Buchanan. 173 Cal. App, 3d 13, 19, aeo 
Cal, Rptr, 392 (1985), 

3, Cl K EnJineering Contractor•, 23 Cal, 3d at 9, 

4, H.erbert. v. 11arn, 133 Cal. App, 3d 456, 469, 184 
Cal, Rptr, 83 (1982), 

5. l!Ale v. Morcan, 22 Cal, 3d 388, 405, 149 Cal, Rptr, 
3715, 584 P, 2d 512 (1978), 

6, In re Lewallen, 23 Cal, 3d 274, 278, 590 P,2d 383 
(1979), 

7, Cal, Conat,, Art, III, Sec, 3; Art, VI, Seo. l, 

8. Standard 011 co. ot California v. state Board of 
Equalization, 8 Cal. 2d, 557, 559 1 59 P,2d 119 (1936). 

9, l!Aiane V, California State Board of Optometrz, 19 Cal, 
2d 831, 834-36, 123 P,2d 457 (1942), 

10. Q.L. PYler v. Doe, 457 u.s. 202 1 216•17 (1982): 
United States v. Carolene Products co., 304 u.s. 144, 
152 n,4 (1938), 

11, ~ Serrano v, Priest. II 01.11. 3d 1184, 487 P,2d 1214 
(1971) (tax revenue diatinotione baaed upon aohool 
diatrict wealth are unconatitutional), 

12. McLauchlin v. Superior Court, 140 Cal, App, Sd 473, 481, 
189 Cal. Rptr, 479 (1983). 

13. Statutee like the Ma•nuaon-Moe • Act or the current Lemon 
l,a1"1-•t1hioh alao make the arbitrator'• 
deciaion admiMaible--aurviva oonatitutional scrutiny 
becau• e the arbitration prooeaa ia voluntary, 

14, 1£2.@n!U'Saard y, Silv~roreat Induatrie• Ino, 1 175 Cal, 
App, 3d 218, 226, 220 Cal, Rptr. 712 (19811), 

16, !!.2!! Mil§!lane• v.L Sup .. dor. Court, Hl7 Cal. App, :lei 
878, 889, 213 Cal, Hptr. 647 (1986), 

16·,' fl.UY.ercre • t.lndupt.r.i.u, I 7!5 Cal. App. 3d .. t 227, 
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GENER.il. MOTORS O0RPOIU.'1'101i 
1170 ~AIIK aac:UTIVE aul~INO. 12• I. STREET. MCIIAMENTO, CAUl"OIINIA ••• , .. 

Honorable Bill Lockyer, Chairman 
Senate Judiciary C011D11ittee 
State Capitol Building, Room ~032 
Sacramento, california 95814 

Re: AB 2057 (Tanner) Lemon Law Revision 

Dear Bill: 

July 8, 1987 

This is to advise you that the General Motors Corporation is 
opposed to AB 2057 (Tanner), which is scheduled for hearing 
by the Senate Judiciary COIIDllittee on July 14. 

AB 2057 would create a new certification process for 
automobile manufacturers voluntary arbitration programs. In 
so doing, it would formalize the procedure to the point where 
an arbitrator would be required to be trained in the 
specifics of the lemon law. If one of the arbitrators 
misapplied the principles of the lelilon law, the manufacturer 
would be liable for treble damages and attorney fees. 
General Motors has about 1,000 arbitrators in california. Ho 
more than 250 are attorneys. It seems unreasonable to 
provide for treble damages based upon the deciaion of a 
layman arbitrator, untrained in the law. 

The idea of General Motors• arbitration program, which is 
voluntary and predates California's lemon law, is that it be 
informal and non-legal, that the pr~~esa be easily understood 
by the consumer, and that a length) court setting be 
avoided. AB 2057 would formalize the procedure by attempting 
to make layman arbitrators judges and then injecting treble 
damages. 

For these reasons we must respectfully oppose AB 2057. 

GLR/rp 

z:z¥• 
G. Lee Ridgeway, Regional Manager 
Industry-Government Relations 

cc: Members, Senate Judiciary Committee 
Assemblywoman Sally Tanner 
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Regional Governmenlal Affairs Office 
Ford Motor Company 

Suite 260- 025 L Strec:I 
Sacramento. California 9581• 
Telephone: 916/442-0111 

July 10, 1987 

To: Members, Senate Judiciari Committee 

Subject: Opposition to AB 2057 

Ford Motor Company is opposed to Assembly Bill 2057, 
relating to vehicle warranties, which is set fo~ hearing in the 
Senate Judiciary committee July 14, 1987. Ford's opposition is 
based on three main issues: 

(1) We feel this bill raises serious 
issues as contained in the attached Checklist of 
Problems with AB 2057 prepared by Automobile 
}lmerica, Iiic."';" dated July 2, 1987. 

constitutional 
constitutional 

Importers of 

(2) Ford also opposes the multiple damages provision 
of the bill as it would encourage litigation. The recovery of 
damages would place a high pr.mium on prevailing under the 
statute, rendering "lemons" excremely valuable. A multiple 
damage provision is particularly unfair if it penalizes the 
manufacturer for the actions of a third party dispute resolution 
mechanism over which it does not exert control. 

(3) We further oppose the requirement that our volun
tary third party lemon law arbitration programs must be certified 
by a state bureaucratic certification process. 

We urge your NO" vote on AB 2057. 

RLD:cm-. 
•• •,'I 

Ii·- i. 
cc: ll•moral::le Sally Tanner 

RI L. DUGALL 
Regional Manager 
Governmental Affairs 

C:•,nsul tants, Senate Judiciary Co11111i ttee v' 000073 
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BILL NO.: AB 2057 

AUTHOR: Tanner 

DEPARTMENT OF JUSTICE 
BILL ANALYSIS 

DATE: July 9, 1987 

A..lilALYST: Ronald A. Reiter 

BRANCH/SECTION: Consumer 

DATE LAST AMENDED: 6-11-87 TELEPHONE: (2131 736-2159 

I. CURRENT LAW 

The Song-Beverly Consumer Warranty Act provides that, if the 
manufacturer is unable to conform goods to the standards of 
the manufacturer's express warranty within a reasonable 
number of service or repair attempts, the manufacturer must 
either replace the goods or reimburse the buyer for the 
pur~hase price less an amount attributable to the buyer's 
use of the product prior to the discovery of the 
nonconformity. Song-Beverly creates a presumption that a 
reasonable number of repair attempts of a motor vehicle have 
occurred if,.within one year from delivery to the buyer or 
12,000 miles, whichever occurs first, either the same 
problem has been subject to repair four or more times by the 
manufacturer or the vehicle is out of service for repair for 
a cumulative total of more than 30 days since delivery of 
the vehicle. A manufacturer is permitted, but not required, 
to establish a qualified third party dispute resolution 
process to arbitrate a buyer's claim that a vehicle does not 
conform to the manufacturer's express warranty. If the 
manufacturer establishes a qualified process, the buyer must 
submit his or her claim to the third party process to 
invoke the presumption regarding what is· a .reasonable number 
of repair attempts. The buyer may assert the presumption in 
court only if (a) a third party process does not exist, (bl 
the buyer is dissatisfied with the third party decision, or 
(cl the manufacturer neglects to promptly fulfill the terms 
of the third party's decision. These statutory provisions 
are popularly referred to as the "lemon law.• 

The lemon law establishes that a qualified third party 
dispute resolution process must (a) comply with minimum 
requirements established by the Federal Co~.mission for 
informal dispute resolution procedures, (bl render decisions 
which are binding on the manu·facturer if the ··•buyer elects to 
accept the decision, and (cl prescribe a reasonable time not 
to exceed 30 days within which the manufacturer must fulfill 
the terrns of the decision. 

l. 
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I!. CHANGE MADE BY BILL 

This bill would authorize the Bureau of Automotive Repair to 
certify that the third party dispute resolution process 
complies with the minimum requirements established by Song
Beverly. The certification procedure would be funded frorr. a 
~l fee for each new vehicle sold, leased, or distributed in 
this state. 

The bill also expands and clarifies some of the provisions 
of the lemon law. For example, the bill would permit a 
buver to elect reirnbursemenc in lieu of re~lacement if a 
ffia~~~actu:er is unable to conforc a new vehicle to express 
warranty specifications. The bill establishes a formula for 
determining the buyer's obligation to the manufacturer for 
the use of a vehicle prior to discovery of the defect. The 
bill also provides for the reimbursement of sales tax, 
official fees, and incidental damages such as towing and 
rental car costs. The manufacturer would be able to recover 
the sales tax from the state. 

In addition, modifications are made to the third party 
dispute resolution process. For example, arbitrators would 
receive copies of applicable warranty law and would be able 
co request an expert to provide a written report on the 
condition of a non-conforming motor vehicle at no cost to 
the buyer. 

Significantly, the bill provides that a buyer may recover 
treble damages in a breach of warranty action against the 
manufacturer if the manufacturer fails to rebut the 
presumption that it did not repair the vehicle in a 
r'a'asonable number of attempts and if the manufacturer either 
does not maintain a qualified third party process or its 
third party process willfully fails to comply with required 
procedures in the buyer's case. 

I I I. ANALYSIS 

The existing lemon law was supposed to provide new car 
buyers with an efficient and economical forum for the 
resolution of warranty disputes. The law, however, has not 
worked well. 

Some third party resolution mechanisms established by 
manufacturers did not comply with minimum statutory 
criteria. Manufacturers, however, did not violate the law 
because they were not required to establish any third party 
dispute resolution processesi ·the third partrprocedure is 
entirely permissive. Even if statutory criteria were met, 
third party processes often have rendered decisions that 
were contrary to law because arbitrators are not trained in, 
and were not even provided copies of, applicable warranty 

2. 
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law. In addition, almost all cases involve technical 
disputes, and frequently the only expert testimony is 
provided by the manufacturer in its own behalf. Consumers 
are usually unable to afford any expert analysis and 
arbitrators usually have no power to order an independent 
expert examination of the vehicle. 

Furthermore, apparently favorable results to a consumer 
often were costly and impractical, Fer example, if a third 
party process ruled that the manufacturer failed to correct 
defects, the manufacturer would not refund the ourchase 

. p:ice but would attempt to :eplace t~e vehicle.- The 
replacement vehicle would be a later model car, and the 
buyer would be required to pay the price increase between 
the new model and the originally purchased vehicle, In 
addition, the buyer would often be required to pay a 
substantial amount for the use of the non-conforming vehicle 
prior to the discovery of the defect. Consequently, a 
consumer might be unable to afford a successful arbitration 
result. 

In recent years, some manufacturers have abandoned the use 
of third party dispute resolution processes. As a result, 
the availability of an efficient and economical alternative 
to court action in new vehicle warranty disputes has largely 
eva~orated. Consequently, the intended salutary effects of 
the original lemon law have not occurred. 

This bill provides some significant improvements to the 
third party resolution procedure and the substantive law 
determining the manufacturer's liability for its failure to 
meet its express warranties. If a buyer is successful in 
establishing that the manufacturer failed to conform a 
defective vehicle to express warranties within a reasonable 
number of attempts, the buyer can insist on a refund of the 
purchase price instead of a new vehicle, The bill more. 
clearly specifies what must be done if the manufacturer 
replaces a vehicle and provides a description of items of 
cost which must be refunded to a buyer if a •refund is 
ordered. In addition, the bill specifies a formula for 
determining the buyer's liability for vehicle use prior to 
the buyer's discovery of the nonconforming defect. 

The bill, moreover, makes helpful procedural reforms. 
Arbitrators assigned to decide disputes must be provided 
with copies of, and instruction in, applicable warranty law. 
Also, arbitrators can request an inspection and written 
report on the condition of a nonconforming motor vehicle, at 
no cost to the buyer, by an automobile expert who is 
independent of the manufacturer. This report can be 
critically significant in many cases involving technical 
disputes. The certificatiort process will remove proof 

3. 
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problern1 regarding whether a third party process meets 
1tatutory criteria. 

One of the most significant aspects cf the bill is the 
Provision of an incentive to manufacturers to establish a 
voluntary qualified third party dispute resolution process. 
The bill provides for treble damages to a buyer who brings 
an action against a manufacturer which both breaches its 
warranty to the consumer and fails to provide a qualified 
third party process for the resolution of the consumer's 
dispute. 

The Legislature could easily provide a treble damage re~edy 
aoainst manufacturers which sell defective vehicles, fail to 
fix them within a reasonable period of time, and fail to 
replace the vehicle or reimburse the purchaser for its 
purchase price. Given the importance of cars to our society 
and the substantial financial corr~itrnent Californians must 
rn:ke to ~urchase new cars, the fail~:e of a rranufact~re: to 
honor its warranties within a reasonable number of repair 
attempts can easily be Yiewed as improper. Indeed, the 
concluct rr,a:l' be oppressive, especially considering the harm 
c;;.used to new car Purchasers fro::: the incon\'enience, 
a~gravation, loss ~f time, possible loss of earnings, and 
physical hazard from possible safety defects. 

The bill, however, does not simply impose treble damages for 
the manufacturer's failure to meet its warranty obligation. 
The bill permits the manufacturer to escape the treble 
damage penalty for its failure to meet its warranty 
obligations by allowing the manufacturer to establ-ish a 
qualified third party dispute resolution process. At the 
very least, this incentive has the laudable objectives of 
providing a~ efficient and economical forum for the new car 
buyer and diverting cases from congested court calendars to 
an alternative dispute resolution procedure. 

The manufacturers contend that the treble damage remedy is 
unconstitutional because it forces the manufacturer to 
arbitrate disputes. However, the third party process is 
voluntary and a manufacturer which does not maintain a third 
party process is liable for treble damages if the buyer 
proves that the manufacturer breached its warranty 
notwithstanding a reasonable number of repair attempts to 
correct a nonconformity, Thus, the voluntary maintenance of 
a third party process is a way for manufacturers to escape 
treble damages for their breach of warranty. While the 
treble damage remedy will animate manufacturers to adopt a 
third par:y process, the remeay is not a penalty which woulc 
unconstitutionally coerce mandatory arbitration. 
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IV. RECOMMENDATION 

A. The office should vigorously support this measure which 
---U is intensely opposed by motor vehicle manufacturers. 

f-"- \4.'!r1::a.' 
RONALD A, REITER 
Deputy Attorney General 

RAR:vh 

cc: A~C:ea S. Ordin 
Herschel T. Elkins 

5. 
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AMENDMENTS TO ASSEMBLY BILL 2057 

The amendments· for AB 2057 drafted by the Attorney General's 

Office do the following: 

1) Allow the owner of a lemon, if he or she files a lawsuit 

against the manufacturer and wins, to recover legal costs 

and up to triple damages. Triple damages are not 

mandated but may be awarded in the discretion of the 

court. 

2) Provide that an award of more than actual damages cannot 

· be made if: 

a) The manufacturer maintains a certified arbitration 

program. 

b) The buyer failed to give the manufacturer notice that 

tbs car is a le~.~ ~~ ~ 
cl The manufacturer buys the lemon back or replaces it 

within 30 days of receiving notice from the buyer. 

d) The owner of a lemon has already been awarded more 

than actual damages because the court finds that the 

manufacturer willfully failed to comply with its 

obligations under the Song-Beverly Act. 
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• • 
SENATE COMMITTEE ON JUDICIARY 

Bill Lockyer, Chairman 
1987-88 Regular Session 

Ae 2057 (Tanner) 
As amended June 11 
Hearing date: July 14, 1987 
Various Codes 
TOT 

Source: Author 

NEW MOTOR VEHICLE WARRANTIES 

HISTORY 

Prior Legislation: AB 3611 (1986) - Held in Senate 
Appropriations Committee 

AB 1787 (1982) - Chaptered 

Support: California Public Interest Research Group (CALPIRG); 
Consumers' Union; Motor Voters; Attorney General 

Opposition: Ford Motor Co; General Motors Corp; Chrysler Motors; 
Automobile Importers of America 

Assembly Floor Vote: Ayes 54 - Noes 20 

KEY ISSUES 

SHOULD THE VEHICLE MANUFACTURERS' VOLUNTARY DISPUTE RESOLUTION 
PROCEDURES BE REPLACED BY A STATE CERTIFIED DISPUTE RESOLUTION 
PROCESS? 

SHOULD A VEHICLE MANUFACTURER BE LIABLE TO A BUYER FOR TREBLE 
DAMAGES AND ATTORNEY'S FEES? 

PURPOSE 

Existing law imposes various duties upon manufacturers making 
express warranties with respect to consumer goods, including the 
duty to replace the goods or reimburse the buyer, as specified, 
if the goods are not repaired to conform to those warranties 
after a reasonable number of attempts. Existing law also 
prohibits a buyer of such goods from asserting a presumption that 
a reasonable number of attempts have been made to conform a new 
motor vehicle, as specified, unless the buyer first resorts to a 
third party dispute resolution process, as defined, following 
notice tha~ such a process is available. 

(More) 

000080 

A 
B 

2 
0 
5 

00613

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/618



2057 (Tanner) 
ie 2 

• • 
'.s ':iill would revise the provisions relating to warranties on 
, motor vehicles to require the manufacturer or its 
,re•entative to replace the vehicle or make restitution, as 
:citied, if unable to conform the vehicle to the applicable 
,ress warranties after a reasonable number of attempts, .Tt:e 
1 would, on July l, 1988, revise the definitions of •motor 
icle," "new motor vehicle," and "qualified third party dispute 
olution process" and define the term "demonstrator" for these 
poses, and require the Bureau of Automotive Repair to 
ablish a program for the certification of third party dispute 
olution processes pursuant to regulations adopted by the New 
or Vehicle Board. as specified, The bill would prohibit the 
e or lease of a motor vehicle transferred by a buyer or a 
;er to a manufacturer for a nonconformity, except as 
:ified, 

bill would, on July l, 1988, create the Certification Account 
1in the Automotive Repair Fund, to be funded by fees imposed 
1anufacturers and distributors and collected by the New Motor 
cle Board, to be expended upon appropriation by the 
slature to pay the expenses of the bureau under the bill. 

ting law authorizes the award of court costs and attorney's 
to consumer who prevail in such actions, and would also 

ire the award of civil penalties, including treble damages, 
nst certain manufacturers. Existing law provides for the 
osition of moneys in the Retail Sales Tax Fund. 

purpose of this bill is to improve protections for vehicle 
hasers under the existing lemon law. 

COMMENT 

,xist i_ng lemon law 

,xisting law provides that a manufacturer who is unable to 
;ervice or repair consumer goods, including motor vehicles, 
;o that they conform to the applicable warranties after a 
·easonable number of attempts, must either replace those 
1oods or reimburse the buyer. In 1982, the law was amended 
,y AB 1787 (Tanner), commonly referred to as the lemon law. 
,pecifically, i~: 

De~ines "rea~onable number of attempts" for new motor 
e~1cles as either four or more repair attempts on the same 
aJor defect, or, more than 30 days out of service for 
ervi~P/repair of one or more major defects, within the first 
ear nr 12,000 miles of use. 

(More) 
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• • 
AB 2057 (Tanner) 
Page 3 

2. 

3. 

-F,equires a buyer to notify the manufacturer directly of a 
continuing defect and to use a dispute resolution program 
meeting specified minimum standards prior to asserting the 
"lemon presumption" in a legal action to obtain a vehicle 
replacement or refund. 

-Defines the "lemon presumpti<:>n" as the "reasonable number of 
attempts" in the paragraph above. 

This bill would amend and clarify the lemon law. It would 
establish a structure for certifying third-party dispute 
mechanisms, requirements for certification and provide for 
treble damages and attorney's fees to consumers who obtain a 
judgement against a manufacturer who does not have a 
certified lemon law arbitration program. 

Need for legislation 

The purpose of this bill, according to the author, is to 
strengthen existing lemon law, to eliminate inequities that 
have occurred from that law's implementation and to ensure 
that owners of seriously defective new cars can obtain a 
fair, impartial and speedy hearing on their complaints. 

The author and proponents state that since the effective date 
of the lemon law over four years ago, there have been 
numerous complaints from new car buyers concerning its 
implementation. While these complaints reflect continued 
dissatisfaction with the manufacturer's own resolution of 
disputes regarding defective new vehicles, they have also 
alleged that the dispute resolution programs financed by the 
manufacturers are not operated impartially. Consumers have 
complained of: long delays in obtaining a hearing (beyond the 
prescribed 40-60 day time limit); unequal access to the 
arbitration process; unreasonable decisions that do not 
appear to exhibit knowledge of the lemon law's provisions or 
provide an adequate amount of reimbursement even when a 
refund decision is ordered. 

Provisions of the bill 

This bill would: 

a) Require the Bureau of Automotive Repair (BAR) to: 
certify the arbitration programs for resolution of 
vehicle warranty disputes as requested; annually 
recertify those programs or decertify as inspection 

(More) 
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• • 
AB 2057 (Tanner) 
Page 4 

warrants: notify the Department of Motor Vehicles (OMV) 
of the failure of a manufacturer, distributor, or their 
branches to comply with arbitration decisions: 
investigate consumer complaints regarding qualified 
programs: and, submit a biennial report to the 
Legislature evaluating the effectiveness of the program. 

b) Authorize BAR to charge fees to be collected by the New 
Motor Vehicle Board (NMVB) in the Department of Motor 
Vehicles (OMV), beginning July 1, 1988, from specified 
NMVB licensees, not to exceed $1 (one dollar) for each 
new motor vehicle sold, leased, c,r distributed in 
California. The fees would be deposited into the 
Certification Account of the Automotive Repair Fund. 

c) Require motor vehicle manufacturers to replace defective 
vehicles or make restitution if the manufacturer were 
unable to service or repair the vehicles after·a 
reasonable number of buyer requests. The buyer, 
however, would be free to take restitution in place of a 
replacement vehicle. 

d) Specify what would be included in the replacement and 
refund option. 

e) 

-In case of replacement, the new motor vehicle must be 
accompanied by all express and implied warranties. The 
manufacturer would pay for, or to, the buyer the amount 
of any sales or use tax, license and registration fees, 
and other official fees which the buyer would be 
obligated to pay in.connection with the replacement, 
plus any incidental damages the buyer would be entitled 
to including reasonable repair, towing, and rental car 
costs. 

-In case of restitution, the manufacturer must pay the 
actual price paid including any charges for 
transportation and manufacturer-installed options, sales 
tax, license fees, and registration fees plus incidental 
damages, The amount directly attributable to use by the 
buyer would be determined as prescribed and could be 
subtracted from the total owed to the buyer. 

Clarify that the vehicle buyer could assert the "lemon 
presumption" in any civil action, small claims court 
action or other formal or informal proceeding. 

(More) 
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• • 
f) Set forth a qualified third party dispute resolution 

process and require compliance with the minimum 
requirements of the Federal Trade Commission (FTC) for 
informal dispute settlement procedures as defined on 
January 1, 1987, 

g) Amend the definition of a "new motor vehicle" which is 
covered by the lemon law to include dealer-owned 
vehicles and demonstrator vehicles. 

h) Prevent a vehicle repurchased by a manufacturer under 
the lemon law from being resold as a used car unless the 
nature of the car's problems were disclosed, the 
problems were corrected, and the manufacturer warranted 
that the vehicle is free of those problems for one year. 

i) Require the Board of Equalization to reimburse the 
manufacturer in an amount equal to the sales tax paid 
for vehicles for- which the manufacturer provided the 
specified refund to the buyer. 

j) Provide for awards of treble damages and reasonable 
attorney's fees and costs if the buyer were awarded a 
judgement and the manufacturer did not maintain a 
qualified third party dispute resolution process as 
established by this chapter. 

4. Opposition 

Opponents of the bill state that the number of consumers 
dissatisfied with the current arbitration process is small 
relative to the number of arbitrations. They do not object 
to most of the provisions which update the lemon law, 
howeveri they strenuously object to the provisions for treble 
damages and an award of attorney's fees to consumers, They 
feel this creates an improper incentive for consumers to hire 
an attorney to gc to court over procedural issues. They feel 
treble damages, usually associated with gross and willful 
wrongdoing, would set a dangerous precedent by making 
consumers eligible for a financial windfall by the sole fact 
that a new car manufacturer may not have a certified lemon 
law arbitration program. 

a. General Motors 

GM opposes the provisions of this bill because it would 
formalize the manufacturers' heretofore voluntary 
arbitration procedures to such an extent that the 

(More) 
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• • 
arbitrator would need to be trained in the specifics of 
the lemon Law. They contend the bill would make them 
liable unreasonably for treble damages and the buyer's 
attorney's fees if a layman arbitrator untrained in the 
law, misapplied the lemon Law. GM has approximately 
1,000 arbitrators in California, only 250 of whom are 
attorneys. 

b. Automobile Importers of America 

AIA which includes most European and Asian·vehicle 
manufacturers selling cars in California, opposes the 
state certification, treble damages and attorneys' fee 
award provisions of the bill. They view the 
certification provisions as creating a new bureaucratic 
process for the manufacturers' voluntary lemon law 
programs. 

AIA feels the creation of a certification process and 
imposition of treble damages and attorneys' fees against 
manufacturers who fail to establish or maintain a 
certified program, if a consumer wins in court, would be 
unwarranted and unconstitutional. 

In general, opponents of the bill argue that the intent of 
arbitration programs such as GM's, which predates the Lemon 
law, is that they be voluntary, informal, nonlegal, and 
easily understood by the consumer p1ocedurally. 

5. Possible alternative provisions 

As an alternative to the bill's current provisions for 
mandatory treble damages and attorney's fee awards, the court 
could be given discretion to award those items where the 
situation was appropriate and such were warranted. Further, 
the award of treble damages could be restricted to cases 
involving "substantial violatior.s". Such a compromise would 
satisfy the consumer's interests and retain a method to 
comp~•l. the. manufacturers meaningful· participation in the 
cert1f1cat1on process. Finally, a key issue which should be 
considered, is whether a manufacturer must have a certified 
dispute resolution program to avoid the imposition of treble 
damages a11d attorneys' fees . 

.............. 

000085 

00618

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/623



0 
0 
0 
0 
00 
C) 

} ., I ./ ·.J 

\ 

·' ,.., 

AMENDED IN SENATE AUGUST 17, 1987 

AMENDED IN ASSEMBLY JUNE 11; 1987 . 

AMENDED.IN ASSEMBLY MAY13, 1987 

AMENDED IN ASSEMBLY APRIL 28, 1987 
"'.. . ·... .. . . 

CALIFOIINIA LEGISLAWIIE-!~ls REGULAii SESSION 

No. 2057 

Introduced by Assembly Member Tanner 

. 
· March 6, 1987 

~ act to add Chapter 20.5 (commencing with Section 
9.70) to Division 3 of the Business and Professions Code, to 

: end Sections 1793.2 and 1794 of, and to add Section 1793.25 
'.the Civil Code, to amend Section 7102 of the Revenue and 
axation Code, and to amend Section 3050 of the Vehicle 
· de, relating to warranties, and making an appropriation 
~refor. 

'· LEGISLATIVE COUNSEL'S DIGESI" 

'.AB 2057, as amended, Tanner. Warranties: new motor 
hicles. 

1(1) Existing law imposes various duties upon 
... ufacturers making express warranties with respect to 
.nsumer goods, including the duty to replace the goods or 
'. burse the buyer, as specified, if the goods are not 
· aired to conform to those warranties after a reasonable 
·• her of attempts. Existing law also prohibits a buyer of 
.~h goods from asserting a presumption that a reasonable 
~her of attempts have been made to conform a new motor 
hicle, as specified, unless the buyer first resorts to a third 

.•, dispute resolution process, as defined, following notice 
. t such a process is available. · 
~ bill would revise the provisions relating to warranties 

.., 

il 
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AB 2057 -2-
.;~;.. 

on new motor vehicles to require the manufacture1.~ 
representative to replace the vehicle or ·make restituti.o 
specified, if unable to conform the vehicle to the appli ·· 
express warranties after a reasonable number of attlifu 
The bill would, on July 1, 1988, revise the definitions of'.tffi 
vehicle," "new motor vehicle," and "qualified third:f 
dispute resolution process" and define • the :i · 
"demonstrator" for these purposes, and require the B~ea 
Automotive Repair to establish a program for the certificl 
of third party dispute resolution processes· pursuan 
regulations adopted by the NE¾V Motor Vehicle Boai' 
specified. The bn! would prohibit the sale or lease of a m' 
vehicle transferred by a buyer or a lesser Jessee ?' 
manufacturer for a nonconformity, as defined, excep 
specified. The bill would also make related changes. ./ 

The bill would, on July 1, 1988, create the Certifica 
Account within the Automotive Repair Fund, to be ~ci"' 
fees imposed on manufacturers and distributors pursu1U1 
the bill and collected by the New Motor Vehicle Boar'. 
specified, to be expended upon appropriation by. 
Legislature to pay the expenses of the bureau under the· 

(2) Existing law authorizes the award of court costs'· 
attorney's fees to a consumer who prevails in a wari~ 
action. .. :{,, 

This bill would require the award of court costs -, 
attorney's fees to consumers who prevail in such actions;; 
would also require ·the award of civil penalties, as spe _" 
against certain manufacturers. Existing law provides f<fr 
disposition of moneys in the Retail Sales Tax Fund. · •·~, 

This bill would provide for reimbursement from the R. · 
Sales Tax Fund to a manufacturer of a new motor vehic 
an amount equal to the sales tax involved when· 
manufacturer makes restitution to a buyer under the 
thereby making an appropriation. ·J 

Vote: %. Appropriation: yes. Fiscal 
State-mandated local program: no. 

() n 

·-3- AB 2057 

The peopie of the Stat~ of California do enact as follows: ; · . 
': ' • ~ i : : ! - ,·' . , ; .. , .·: · ...... '.; . _-· .. ·.' . . 4 •• • ••• 

l · · . SECTIO~ L ·.,Chapter 20.S ( commencing with Section 
2. 9889.70) is 'added to. Division 3 of the Business and_ 
: Pro~e,~~~~:?o~e, t~-,~ea.d.\':,:,:,:,: ·• c:··· ,.:.,_, -· ··_•·:: _·· •: 
. . CHAPTER 20.5. :} CERTIFICATION OF THIRD PARTY.:·. 

:5 . · : . DISPUTE REsOLUTION PROCESSES ' · ... 
·1 
-~ · 9889.70. Unless the context requires otherwise, the 
:9 following ·definitions govern the· ;construction of this 
O chapter: · · i ,_, ·•· •, ·· 

l (a) "Bureau" means the Bureau of Automotive 
2 Repair. . .. · . · 
3 (b) "New motor vehicle" means a new motor vehicle 
4 as defined in subparagraph (B) ·of paragraph (4) of 
5 subdivision ( e) of Section 1793.2 of the Civil Code. 
6 (c) "Manufacturer" means a new motor vehicle 
7 manufacturer, manufacturer branch, distributor, or 

18 distributor branch required to be licensed pursuant to 
9 Article 1 (commencing with Section 11700) of Chapter.4 

of Division 5 of the Vehicle Code. ·· ·· · · 
(d) "Qualified third party dispute resolution process" 

means a third party dispute resolution process which 
operates in compliance with paragraph (3) of subdivision 
(e) of Section 1793.2 of the Civil Code and this chapter 
and which has been certified by the bureau pursuant to 
this chapter. · 

9889.71. The ··bureau shall establish a program for 
certifying each third party dispute resolution process 
used for the arbitration of disputes pursuant to paragraph 
(2) of subdivision (e) of Section 1793.2 of the Civil Code. 
In establishing the program, the bureau shall do all of the 
following: . . .. 

(a) Prescribe and provide forms to be used to apply for 
certification under this chapter. 

(b) Establish a set of minimum s~dards whic~ shall 
be used to determine whether a third party dispute 
resolution process is in compliance with paragraph (3) of 
subdivision ( e) of Section 1793.2 of the Civil Code and 

n n n 
00620

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/625



J J 

AB 2057 _., 8-

1 
'2 
.3 

4 
5 
,6 

·7 
.. :'ca 
.:. 9 

10 
11 

-· 12 
13 
14 
15 
16 
17 

. 18 

, , , (c) On or before January i of each: caiendai-j~, 
bm:eau shall determine the ~lollar amount; nofi:o'.: ., 
one dollar ($1) _ p~r .. motor vehicle,''which:'ii''" 
collE;cted an~ r~ce1ved by the Department ·or: 
Vehicles beguuung July 1 of that year· b .. d .,,,,. :etimt fth ... , ase u:g s a e o e number .of sales '"leas ---0 • .. d_--dis 'ti f · , es,an .. 

. pos1. ons o motor vehicles in this state ·durin' 
preceding calE;ndar year, in order to fully'run'a 
program established by this chapter during the follo. 
fiscal year. The bureau shall notify th N -- :.c ·• 
Vehi 1 B d f e ew .. , . c e oar o the doll:\amount pe . t . ""'' . r mo or.ve 
that the New Motor Vehicle oard shall use in calc:'" . 
the amounts of the fees to be collected froni appli . 
pursuant to this subdivision. . .. , c 

(d) For the -purposes of this section, "motor v{@· 
m'kinai:i a ne_w pass~nger or commercial motor vehic!i 
a that is reqwred to be registered under the Ve 
Code, but the term does not include a• mtitorcy" 

. 19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33, 
34 
35 
36 
37 
38 
39 
40 

~~~ ;~:ds~r any vehicle whose gross weight e~g'. 

· (e) ~e New Motor Vehicle Board may .;I 
regulations to implement this section. :,;, 

9889.76. This chapter shall become operative ~Ii, 
1, 1988. . _,-· 

SEC. 2. Section 1793.2 of the Civil Code is ~Jrt 
to read: .,if 

17~3.2 .. (a) Every nianufacturer of consumer i• 
sold m this state and for which the manufacturer.; 
made an express warranty shall: . .0,1 

(_l} . Maintain in this state sufficient service ana':e 
facilities reasonably close to all areas where its co· .,, 
goods :ire sold to carry out the terms of such wari' · · . 
or deSignate and authorize in this state as service 
repair facilities independent repair c:ir service faclli 
reasonably close to all areas where its consumer goc(· 
sold to carry out the terms of such warranties. ) _ 

As a means of complying with this paragr;" · 
m_~_rmt:acturer may enter into warranty service con · 
with mdepen~ent service and repair facilities· 
warranty Sel'Vlce contracts may provide for ·i', 

~;;) 
.:;· ., 

·' J j 

-9- ~B 2057: 

\ischedttle of.rates to be charged fo~ warranty service or ·_ 
', warranty repair work, however, the rates fixed by such 

· ··:- contracts shall be in conformity with the requirements -of 
i4i;, subdivision· ( c) ·of Section 1793 .. 3. The rates established 
. ,"pursuant to subdivision (c) of Section 1793.3, between the 
/.manufacfurer· and the indepeii.derit service and repair · 

. J facility, shall not preclude a good faith discowit_wllich is s' 'reascinably" related · to : reduced -credit and· general 
..9 overhead cost factors arising from .the manufacturer's 
l} payment of warranty charges direct to the independent 
·;r_- service and repair facility. The warranty service contracts 
'2 '. authorized by this paragraph shall not be executed to 
'3 cover a period of time in excess of one year, and may be 
f renewed oruy by a separate, new contract _or letter of 
.ii agreement between the manufacturer.. and the 
·a independent service and repair facility. · · · · 
!T' (2) In the event of a failure to comply with.paragraph 
'.B ( 1) of this subdivision, be subject to Section 1793.5. -· 
.9 (3) Make available to authorized service.and repair 
· facilities sufficient service literature and replacement 

parts to effect repairs during the express warranty 
period. . · _ . . . 

(b) Where such service and repair facilities are 
maintained in this state and service or repair of the goods 
is necessary because they do not conform . with the 
applicable express warranties, service and repair shall be 
commenced within a reasonable time by the 
manufacturer or its representative in this state. Urness 
the buyer agrees,,in writing to the contrary, the goods 
shall be serviced or repaired so as to conform to the 
applicable warranties within 30 days. Delay caused by 
conditions beyond the control of the manufac~er or his 
representatives shall serve to extend this · 30-day 
requirement. Where delay arises, conforming goods shall 
be tendered as soon as possible following termination of 
the condition giving ·rise to the delay. · _ 

(c) The buyer shall deliver nonconforming goods to 
the manufacturer's service and repair facility within this 
state uruess dile to reasons of size and weight,' or method 

' ' f of attachment, or method of installation, or nature o the 
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l nonconformity, delivery .. cannot :.'· reasonabf 
2 accomplished. . If the buyer · .cannot' ,return 
3 • nonconforming good~ for any of these reasons htf 
4 · shall. notify the mariiifacturer or its nearest: s;rvii5 
5 ·, repair facility· within the state. Written : no · • 
6 .nonconformity to the manufacturer or its servi · 
7· repair facility ,shall ~onstitute retµrn ,of the :go:~' .. 
8 . purposes of this section. Upon receipt of such no 
9 non~onformity the manufacturer shall, at its i op 

0 10 S~l"Vlce or repair the goods at the buyer's residen·· 
0 11 pick up ~e goods for service_ and repair, or arrari · · 
0 12 transporting the goods to its !ervice and repair, ·· 
o 13 All reasonable costs of transporting the. goods wl:i 
oo 14 buyer c~ot return them for any of the above r' 
c:.o 15 shall be at the manufacturer's expense. The reaso"· 

16 costs of transporting nonconforming goods after deli 
17 to the service and repair facility until return of theig 
18 to the buyer shall be at the manufacturer•~ expens 
19 (d) (1) Except as provided in paragraph (2);:,:;·· 
20 manufacturer or its representative in this state does: 
21 service or repair the goods to conform to the app · ·· 
22 express warranties after a reasonable numbe' 
23 attempts, the manufacturer shall either replace the g . 
24 or reimburse the buyer in an amount equal to: 
25 purchase price paid by the buyer, less that am' 
26 directly attributable to use by the buyer prior to/ 
27 discovery of the nonconformity. :. i 
28 (2) If the manufacturer of its representative · · 
29 state is unable to service or repair a new motor v · 
30 as that term is defined in subparagraph (B) ofparagi; 
31 (4) of subdivision (e), to conform to the appli 
32 express warranties after a reasonable numbe· 
33 attempts, the manufacturer shall either promptly re. 
34 the new motor vehicle in accordance with subpara·· 
35 (A) or promptly make restitution to the buy 
36 accordance with subparagraph (B). However, the-Ii. 
37 shall be free to. elect restitution in lieu of replace·: 
38 and in -no event sh!tll the buyer be required .. · 
39 manufacturer to accept a replacement vehicle. · f:. 
40 (A) In the case of replacement, the manufacture· 

;,t·· 
.. ;,fi' 

'· 

n n { \ 
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\-eplace.,the· buyer;s vehicl~ with._a new motor :.vehicle .' 
:susbstaritially_. identical to the vehicle· replaced. -The · · . 
replacement vehicle shall be accompanied by .all express 
:and implied \Warranties · that normally accompany• new_ .. 
'.motor vehicles. of that specific kind. The manufacturer .. 
,also shall pay for, or to, the buyer the amount of any sal;s ,. 
:or use. tax; license fees, registration fees, an4 other offi'71-al · 
Jees which the buyer is obligated to pay m connection 
.:.with the .replacment, plus any incidental damages to · 
½which the buyer is entitled under Section 1794, including, 
:but not ~ted to, reasonable repair, towing, and.rental 
'car costs actually incurred by the bilfer. . · ·. . . c • ·: · :c; _. 

;., (B) In the case of restitution, the manufacturer s~all 
.;:make restitution in an amount equal to the actual pnce 
·; paid or payable by the buyer, including any ch!11'ges for 
;. transportation and manufacturer-installed options, · but 

· ','excluding nonmanufacturer items installed by a dealer or 
\:the buyer, and including any collateral charges such _as 
f sales tax, license fees, registration fees, ~d oth~r offic1~ 
•.: fees, plus any incidental damages ~o which th~ b~yer JS 

i-entitled under Section 1794, including, but not limited to, 
,: reasonable repair, towing, and rental car costs actually 
•:'incurred by the buyer. . : -. ·. · -·• 
~. (C) Wheri the manufacturer replaces the new motor 
/vehicle pursuant to subparagraph (A), the buye~ shall 
· . only be liable to pay the manufacturer an amount dire~tly 
,, attributable to use by the buyer of the replaced vehicle 
:: prior to the time the buyer first delivered th~ vehicle. to 
~-the manufacturer or distributor, or its authonzed sel"Vl.ce 
., and repair facility for correction of the pr?bl~m that gave 
,, rise to the nonconformity. When restitution is ~ade 

-~ pursuant to subparagraph (B), the amount to be paid by 
\ the manufacturer to the buyer may be r~duced by the 
-~ manufacturer by that amount directly attributable.to use 
·, by the buyer prior to the time the buyer first deliver~d 

'":: the vehicle to the manufacturer or distribut<;>r, or its 
;.authorized service and repair facility for correcti?n of the 
:.problem that gave rise to the nonconformity. The 

:·;· amount directly attributable to use by the_ buyer shall be 
;! determined by multiplying the actual pnce of the new 

_915 · 230 
(\ ·(\ 
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1 motor vehicle paid or. payable by the buyer;,~• 
· 2 any. ·· charges for . ·· _: transportation 8# 
3 manufacturer-installe~ options; by a fraction ha •· 

_·_
5
4 denominator 120,000 and having as its ntimecl'': 

number of miles traveled by the.new motor vehict 
6 to the time the buyer first delivered the ~ehicl'' . 
7 manufacturer or distributor, or its authorized serv:i 

·· · 8 repair facility for correction of the problem that fia. 
9 to the non~or_iformi~. Nothing in this paragraph,,. 

10 any way limit the nghts or remedies available':.!· 
11 buyer under any other law. . . . ... .,- 2 
12 ( e) ( 1) It shall be presum~d that a reason~bl;l 
13 of a_ttempts have been made to conform a ne-w;'. 
14 vehicle to the applicable express warranties if Wi ' 
15 year from delivery to the buyer or 12,000 nriles'o 
16 odometer of the vehicle, whichever occurs first}e 
17 (A) the same _nonconformity has been subject to1i' 
18 four or more times by the manufacturer or its ageri 
19 the buyer has at least once directly notifM 

· 20 manufactur~r of the need for the repair (>. · 
21 nonconfonruty, or (B) the vehicle is out of servi 
22 reru:on of repair of nonconformities by the manufa 
23 or its agents for a cumulative total of more th 
24 calendar days since delivery of the vehicle to the o-
25 The 30-day limit shall be extended only if repairs c"· 
26 be performed due to conditions beyond the control · 
27 manufacturer or ~ts agents. The buyer shall be req_ 
28 to directly notify_ the manufacturer purs • · 
29 subparagraph (A) only if the manufacturer has"€: 
30 and conspicuously disclosed to the buyer, Wi _ 
31 warranty or the owner's manual, the provisions:6 
32 sub~vision and that of subdivision ( d), incl11diii• 
33 requirement that the buyer must notify 
34 manufacturer directly pursuant to subparagrap ·_ 
35 This presumption shall be a rebuttable pre•11$ 
36 affecting the burden of proof, and it may be asseff · 
37 the buyer in any civil action, including an action ui. 
38 claims court, or other formal or informal proce'~-
39 _(2) If a qualified third party dispute resolution, 
40 exists, and the buyer receives timely notificati 

. ., 

-13- ·AB 2057 

l-:writing of the availability,of a third party process Wit!1 a 
·2 description of its operation-and effect, the presumptio~ 
,3 in paragraph· (l) ·may not be asserted by the b~yer until 
4 after:the buyer has initially resorted to t!1e t¥1"d party 

process as required in paragraph (3). !'lotific?tion ~f the 
6 · availability of the third party process IS not timely if ~e . 
1 · buyer suffers .any prejudice resulting £-J:om any de_lay m -
_s· giving the 'notification. If a qu~e~ thh:d party disput~ 
. 9 resolution process does not exist, or if'. the buyer 1s 
· (j dissatisfied With the third party decision, or if the 
· 1 manufacturer or its agent neglects.to promptly fw!1:ll th~ 
2 terms of ·such third party decision after the dec1S1on 1s 

, 3 accepted by the buyer, the buyer' ~ay' asser~ the 
14 presumption provided in paragraph (1) m an action to 
··5 enforce the buyer's rights under subdivision (d). The 
16 findings and decision of the third party shall _be 
.· 7 admissible in evidence in the action without furth,er 
i8 foundation. Any period of limitation of actions under any 
i9 federal or California laws with respect to any person shall 
20 be extended for a period equal to the numbe~ of days 
21 between the date a complaint is filed with_ a thir? party 
•22 dispute resolution process and the date of its ?ec1S1on ~r 
23 the date before which the manufacturer ?r its age~! 1s 
24 required by the decision to ~ its terms if the dec1S1on 
25 is accepted by the buyer, whichever occurs ~ater. 

126 (3) A qualified third party dispute r_esolution process 
27 shall be one that does all of the.followm~: 
:28 (A} Complies with the.~um re_qurrements ?f the 
:29 Federal Trade .. Commission· for informal ~spute 
'30 settlement procedures as set forth in Part 703 of Titl~ 16 
',31 of the Code of Federal Regulations, as those regulations 
,32 read on January 1, 1987. · · . . th 
.33 (B) Renders decisions which are bmding on. . e 
.34 manufacturer if the buyer elects to accept the decis10n. 
:35 (C} Prescribes a reasonable time, not to excee? ~O 
,36 days after the decision is accepted by the buyer, within 
.37 which the manufacturer or its agent_ must fulfill the terms 
,38 of its decisions. · . - ·· · · d 'd 
:39 (D) .Provides arbitrators ~ho ar~ as~1gned to ~~1 e 
:40 disputes with copies of, and mstruction m, the prov1S1ons 
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1 
2 
3 
4 
5 
6 
7 

0 8 
0 9 
0 10 
0 11 
c.o 12 
,_. 13 

··[. 

of the Federal Trade Commission's regulations<~ 
703 of1:itle 16 of the Code of Fed~ral Regulations air · . 

_ regulations. rea~ on. J~uary 1, 1987, · Divisi"' 
·(commencmg :with Section 2101) of the Comme 
Code, and this chapter. . . i" ,·. 

(E) R_equires the manufacturer, when • th~ .:~r 
orders e1t!ter that the nonconforming motor vehi 
rep~ace~ if the buyer consents to this remedy\f. 
res~tution be made to the buyer, to replace the ·m 
vehicle or make restitution in accordance with parai!:· 
(2) of sub~vision (d). . .... · ;-;(. 

(f'). ProVIdes, at. the req.kst of the arbitrator, 
maJonty of the arbitration panel, for an inspection, 
wntten report on the condition of a nonconfo · 
motor vehic!e,.at no cost to the buyer, by an autoni~ 
expert who 1s mdependent of the manufacturer , ~ 
. (G) Renders decisions which consider and pro~de, 

14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 

nghts and remedies conferred in regulations •·· · 
Federal Trade Commissiqn contained in Part 703 of:; . 
16 of the Code of Federal Regulations as those regulati 
read. on January 1, 1987, Division 2 (commencing/· 
Secti?n 2_101) _of the Commercial Code, and this chai~ 
Nothing m this chapter requires that, to be certifie<li 
qu~ed ~d par~. dispute resolution process pur"'. 
to this section, declS!ons of the process must conside 
provide remedies in the form of awards of purii'• 
dam:1ges or multiple damages, under subdivision (c 
Section 1794, or of attorney's fees under subdivisio ·. 
of Secti~n 1~94, or o_f ~?nsequenlial damages othe~t. 
as proVIded m subdiV1S1ons (a) and (b) of Section·l 
including, but not limited to, reasonable repair, tci' 
and rental car costs actually incurred by the buyei 

39 
40 

(H) Requires that no arbitrator deciding a ,'. · 
may be a party to the dispute, or an employee, ag~ 
dealer for the manufacturer; and that no other · 
including an employee,_. agent, or dealer for 
manufacturer, may be allowed to participate in C. . · 
informal discussions with the arbitrator unless the' . 
is allowed to participate equally. .,,; 

(I) Requires that in the case of an order for one " 

r ' n n 

-'t.' 
._.:. 
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\ repai~ attempt, a hearing date shall be ·established no 
·· · later than·30 days after the repair attempt has been made, 

. to determiile whether the manufacturer has corrected 
f the nonconformity .. The. buyer and the. manufacturer 
· ·· shall schedule an opportunity for .the manufacturer to 
··,:effect the ordered repair no later than 30 days after the 
· .! order for:the repair is served on the man1;1f'acturer and 

·' the buyer;- If, at the hearing, it is determmed. t:!13t the 
g manufacturer' did not correct: the nonconformity, the 
o m3Ilufacturer shall be ordered to eith~r replace the 
·1 motor vehicle, if the buyer consents to this remedy, or to 
·· make restitution. · . . ·. . ·· .. -•:· -· · · • • 
3 (J) Obtains and maintains certification by the Bureau 
l · of Automotive Repair · pursuant to . C:h_apter 20.5 
5 (commencing with Section 9889.70) of D1V1S1on 3 of the 
·6 Business and Professions Code. · · : · 
7 (4) For the purposes of subdivision (d) and ':hi5 
8 subdivision the following terms have the following 
9 meanings: · .' hi h 

(A) "Nonconformity" means a nonconformity w c 
substantially impairs the use, value, or safety of the new 
motor vehicle to the buyer or lessee. · · . .- ··· 

(B) "New motor vehicle" means a new motor vehicle 
which is used or bought for use primarily for perhlcn;: 
family, or household purposes. "Ne~ motor ve .. 
includes a dealer-owned vehicle and a demonstrator or 
other motor vehicle sold with a manufacturer's new car 

ty but does not include a motorcycle, a 
:.~:ome or a motor vehicle which is not registered 

d the Vehicle Code because it is to be operated. or 
:1ed:xclusively off the highways. A "demonstrator" 1s f 
vehicle assigned by a dealer for .th~ purpose 0 

demonstrating qualities and charactenstics common to 
vehicles of the same or similar model and type. · . ·. 

(5) No person shall sell or lease a motor vehicle 
transferred by a buyer or lessee to a manufacturer f ~e 
result of a nonconformity unless the nature o e 
nonconformity experienced by the ori~al buyer or 
lessee is clearly and conspicuously disclo~~d, the 
nonconformity is corrected, and the manwacturer 

r, n 95 300 
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·.r 

.1 wai:z-ants to the new buyer or lessee in writini'L 
2 penod of one year that the motor. vehicle is free.:o · 
3 nonconformity. · . ·· . . . . . . . . '.f. 
4 . SEC. 3. Section 1793.25 is added to the CivilCoif 
5 read: · · · • ·. . . . , .,;,;pi-
6 __ 1793.25 .. (a) Notwithstanding Part 1 (coiilniif· 
7 · ~th Section 6001) of Division 2 of the Revenue 
8 T3;Xation Code, the State Board of Equalizationi 
9 rermburse the manufacturer of a new motor vehicie-

10 :111 amo~t equal to _the sales tax which the manufac· • .. 
11 mcludes m making restituti<\11 to the buyer purstiaft 
12 sub~aragraph (B) of paragraph (2) ofsubdivision,(if 
13 Section 1 ?93.2, when satisfactory proof is provided,~ 
14 the retailer . of the motor vehicle for which: · 
15 . manufacturer is making restitution has reported andp 
16 the sales tax on the gross receipts from the sale oF· 
17 motor vehicle. The State Board of Equalizatim:i{' 
18 adopt - rules and regulations to carry out, facili' 
19 coinpliance with, or prevent circumvention or evasio ·. 
20 this·sectioi:i.. · . ";; 
21 . (b) . Nothing in this section shall in any way chang~, . 
22 application_ of the sales and use tax to the gross rece1 
23 arid lhe sales price from the sale, and the storage, us' .. 
24 other consumption, in this state or tangible persb 
25 property pursuant to Part 1 (commencing with. Sec~: 
26 6001) of Division 2 of the Revenue and Taxation Co 
27 (c) The manufacturer's claim for reimbursement? 
28 the board's approval or denial of the claim shall be su!h 
29 to the provisions of Article 1 ( commencing with Se~' 
30 6901) of Chapter 7 of Part 1 of Division 2 of the Reve· 
31 and Taxation Code, except Sections 6902.1, 6903,, · 
32 and 6908 thereof, insofar as those provisions are .. · 
33 inconsistent with this section. d:' 
34 SEC. 4. Section 1794 of the Civil Code is amend~ 
35 read: 
36 1794. (a) Any buyer of consumer goods wh:. 
37 damaged by a failure to comply with any oblig~ 
38 under this chapter . or under an implied or· exp, 
39 warranty or service contract may bring an action· fq' 
40 recovery of damages and other legal and equitable l· 

J ., _/ 
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. \ (b) The measure of the buyer's damages in an action 
.. , under this section shall be as follows: . 
· _' (1) Where the buyer has rightfully rejected or 
·::justifiably revoked acceptance of the._goods .or: has 
· .·: exercised any right to cancel the sale, Sections 2711, 2712, 
'\and 2713 of the Commercial Code shall apply. ·, ·,·. · . ,· 
·, (2) Where the buyer has accepted the goods, Sections 
· ' 2714 and 2715 of the Commercial Code shall apply, and 
g the measure of damages shall include the cost of repairs 
o necessary to make the goods conform. • · · 
t, , ( c) If the buyer establishes that the failure to comply 

was willful, the judgment may include, in addition to the 
amounts recovered under subdivision (a), a civil penalty 
which shall not exceed two times the amount of actual 
damages. This subdivision shall not apply in any class 
action under Section 382 of the Code of Civil Procedure 
or under Section 1781, or with respect to a claim based 
solely1on a breach of an implied warranty. . 

· (d) If the buyer prevails in an action under this 
section, the buyer shall be allowed by the court to recover 
as part of the judgment a s1lll1: equ~ to the ag~egate 
amount of costs· and expenses, mcluding attorneys fees 
based on actual time expended, detennined by the co~t 
to have been reasonably incurred by the buy~r m 
connection with the commencement and prosecution of 
such action. 

W !fl aaefaeft t-& the !'eee¥ef)' of &ettictl B~fl!!:eS, l:fte 
Bttyel' shall !'eee¥e!' a ewil: peHctlt:y ef twe ~ ,,~ 
ft:ffl:otmt ef eeftl£tl aMfta-ges ftft8: reasene.Ble tt-Uemey s zee:r 

flftB ~ if ¼He fflllfflil&eRli'C!' 'ftltif! te ~ . ~ 
preSHfflflB8ft este.lilishecl iB. pMfl!!:J'ltflft ~ ef SIHlttt'iiSteft 
W ef Seeaoft ~ aftcl eitfter (-lt the fflllfflilfl~RH'f!P 
Elees fto!: me.ifltaift e f!1te.ltfiecl ~ ~- efsp1tte 
'feaoftlftoft i,reeess 1t1tlftieh ee!ftl'lies ~ ~EH¥!~1on ~ ef 
Seeaoft 1't98.i3 er ~ ¼he mftft!He:effll'er s f!tle:lffl.ecl t:fti!'e 
Pfl!'l:y efsfl1tie ~esoluaoH p!'oeess ~• ftlHf! te e,omp,ly 
WH:R SIHlei·nsiOft fet ef Seeaoft 1198.l! ift ~ lillY°: s ~ 

(e) (1) Except . as · otherwise provided m this 
subdivision, if the buyer establishes ~ . violation of 
paragraph (2) of subdivision (d) of Section 1793.2, the 

J 
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1 · buyer shall recover_ ~smages, reasonable attorney'~, 
2 and costs,. and a civil pen(Jlty of. up to· two tun · 
3 smoWJt of damages. - - .. ·· · .. 
4 - ,., (2) If .the ·_ manufacturer maintains. -~, _, q~'' ·, 
5 third-party dispute.resolution process which substan · · 
6 complies with subdivision (e) of Section 1793.2,': 
7 manufacturer ~all n?~ ~ .liable For. any civil pe 
8 pursuant to this subdiVJS1on. .. - • _: . - , ,. -1. 

9 (3) AR-er the occurrence of the events giving · 1 · . 
IO the presumption established in paragraph . (1)' 
11 subdivision (e) of Section J.:/93.2, the buyer may si · 
12 upon the manufacturer a written notice requesting1. 
13 the !11.~ufacturer co11!ply with paragraph (2j. 
14 subdiVJSion (d) of Section 1793.2. If the buyer · _· 
15 serve the notice, the manufacturer shall not be liable 
16 a civil penalty pursuant to this subdivision. _ . , -.-., 
17 (4) If the buyer serves the notice described: 
18 paragraph (3) and the manufacturer complies ;· 
19 paragraph (2) of subdivision (d) of Section 1793.2 w{ 
20 30 days of the service of that notice, the manufac '· 
21 shall not be liable for a civil penalty pursuant to i · 
22 subdivision. .,;;" 
23 (5) If the buyer recovers a civil penalty -~ · 
24 subdivision (c), the buyer may not also recover a ci 
25 penalty Wlder this subdivision for the same violation'· 
26 SEC. 5. Section 7102 of the Revenue and Taxa · -
27 Code is amended to read: _ . _ ,:;,' 
28 7102. The money in the fund shall, upon order of' 
29 Controller, be drawn therefrom for refunds under; 
30 part, and pursuant to Section 1793.25 of the Civil Code· 
31 be transferred in the following manner: .- ,.i 
32 (a) (1) All'revenues, less refunds, derived under-
33 part at the 4¾ percent rate, including the impositio' 
34 sales and use taxes with respect to the sale, storage;~· 
35 or other consumption of motor vehicle fuel which wo 
36 not have been received if the sales and use tax rate'.' 
37 been 5 percent and if motor vehicle fuel, as defined. 
38 purposes of the Motor Vehicle Fuel License Tax! -
39 (Part 2 (commencing with Section 7301)), had1 
40 exempt from sales and use taxes, shall be estimated b>,li 

{) () {) {) 
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]: State Board of ~ualization, with the concurren~e of the 
·,, Department of Fmance shall be transferred d~g- each 

.•· fiscal year to the Transportation . P~g -. · and 
\ Development Account in the State Transportation FW!:d. _ 
·';for appropriation pursuant to Section 99312 of the PubUc 
~-Utilities Code. ·,. ·., -.· ·· ... ·· ·, ,_.· .. _ , :._ .:: , ,·,::·.:·.~L· .. ,.-,,:· 
j;:,. (2) If the amount transferred pursuant to. paragraph · 
· (1) is less than one hundred .ten• million:,,:dollars 

($110,000,000) in any fiscal year, an additional am,o~t 
b' equal to the difference between one hundred ten million _ 
',; dollars ($110,000,000) and '1te amou,nt so transfe?'ed shall 
· ···be transferred,.to the extent funds are available, as_ 
S follows: - - - · -- • - ·. - .. · · ·•. ': '·· l (A) For the 1986-87 fiscal year, from the General. 
s:Fund. - .· - · - - -
· (B) For the 1987-88 and each subsequent fiscal year, 

r, from the state revenues due to the imposition of sales and 
use taxes on fuel, as defined for purposes of the Use Fuel 

_ Tax Law (Part 3 ( commencing with Section IIOOl)) • --
- (b) The balance shall be transferred to the General 

Fund. -
(c) The estimate required by su~divisio~ (a) shall be 

based on taxable transactions occurrmg durmg a calendar 
year, and the transfers required by subdivision (a) s~all 
be made during the fiscal year· that commences durmg 

· · that same calendar year. Transfers required by 
, paragraphs (1) and (2) of subdivision (a) shall be made 

· quarterly. · _ . -
· SEC. 6. · Section 3050 of the Vehicle Code is amended 

to read: · .. - , . 
3050. The board shall do all of the followmg: . 
(a) Adopt rules and regulations in accordance with 

Chapter 3.5 (commencing with Section 11340) of Part 1 
of Division 3 of Title 2 of the Government Code 
governing such matters as are specifically committed to 
its jurisdiction. _ - . 

(b) Hear and consider, within the ~tations and m 
accordance with the procedure provided, · ~ , appeal 
presented by an applicant for, or holder of, a license as a 
new motor vehicle dealer, manufacturer, manufacturer 
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1 i :branch; distributor; distnbutor branch; orrrep:i-eseri ·, 
2 when ·the applicit.rif' or - licensee· ·submits-·:ran·:,·ap 
3 provided for in this chapter from a decision arising o· 
4 the -department ... - . _ . • . _ "\ 
5 ·· . ( c) Consider any matter concerning the activitie 
6 practices of any person applying for or holding a lie'· 
7 as a new. motor vehicle dealer, · · manufac · · 
8 manufacturer branch, distributor, distributor branc 
9 representative pursuant to Chapter 4 (commencing' 

10 Section 11700) of Division 5 submitted by any perso 
11 member of the board w1\? is a new motor vehicle de 
12 may not participate in, hear, comment, advise o 
13 members upon, or decide any matter considered by, 
14 board pursuant to this subdivision that involves a · · 

. 15 between a franchisee and franchisor. Mter ' 
16 consideration, the board may do any one or;: 
17 combination of the following: · ·l: 
18 (1) Direct the department to conduct investigati(> 
19 matters that the board deeins reasonable, and ma12 
20 written report on the results of the investigation tot 
21 board within the lime specified by the board. < 
22 (2) Undertake to mediate, arbitrate, _or othe , 
23 resolve any honest difference of opinion or viewp_ 
24 existing between any member of the public and any, 
25 motor vehicle dealer, manufacturer, manufa _ 
26 branch, distributor branch, or representative. ·· 
27 (3) Order the department to exercise any ang 
28 authority or power that the department may have·, 
29 respect to the issuance, renewal, refusal to r ., 
30 suspension, or revocation of the license of any new m 
31 vehicle dealer, manufacturer, manufacturer hr. 
32 distributor, distributor branch, or representative as'. 
33 license is required under Chapter 4 (commencing:: 
34 Section 11700) of Division 5. :._ 
35 (d) · Hear and consider, within the limitations an 
36 accordance with the procedure provided, a · pr!) 
37 presented by a franchisee pursuant to Section 3~_,;' 
38 3064, or 3065. A member of the board who is a ne\V, .. 
39 vehicle dealer may not participate in, hear, co .• .. · 
40 advise other members upon, or decide, any 

-21-

involving _. . a O protest filed pursuant 
(commencing with Section 3060). · . 

. . . . . 
... :'. ': J.·~ 

. '!:':-I~·-. 
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AB 2057 (Tanner) 

SENATE COMMITTEE ON JUDICIARY 
Bill Lockyer, Chairman 

1987-88 Regular Session 

As amended August 17 
Hearing date: August 18, 1987 
various Codes 
TDT 

Source: Author 

NEW MOTOR VEHICLE WARRANTIES 

HISTORY 

Prior Legislation: AB 3611 (1986) - Held in Senate 
Appropriations Committee 

AB 1787 (1982) - Chaptered 

/' I 0 

Support: California Public Interest Research Group (CALPIRG): 
Consumers' Union: Motor Votors: Attorney General 

Opposition: Ford Motor Co; General Motors Corp: Chrysler Motors: 
Automobile Importers of America 

Assembly Floor Vote: Ayes 54 - Noes 20 

KEY ISSUES 

SHOULD THE VEHICLE MANUFACTURERS' VOLUNTARY DISPUTE RESOLUTION 
PROCEDURES BE REPLACED BY A STATE CERTIFIED DISPUTE RESOLUTION 
PROCESS? 

SHOULD A VEHICLE MANUFACTURER BE LIABLE TO A BUYER FOR TREBLE 
DAMAGES AND ATTORNEY'S FEES? 

PURPOSE 

Existing law imposes various duties upon manufacturers making 
express warranties with respect to consumer goods, including the 
duty to replace the goods or reimburse the buyer, as specified, 
if the goods are not repaired to conform to those warranties 
after a reasonable number of attempts. Existing law also 
prohibits a buyer of such goods from asserting a presumption that 
a reasona.ble number of attempts have been made to conform a new 
motor vehicle, as specified, unless the buyer first resorts to a 
third party dispute resolution process, as defined, following 
notice that such a process is available. 

(More) 
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AB 2057 (Tanner) 
Page 2 

This bill would revise the provisions relating to warranties on 
new motor vehicles to require the manufacturer or its 
representative to replace the vehicle or make restitution, as 
specified, if unable to conform the vehicle to the applicable 
express warranties after a reasonable number of attempts. The 
bill would, on July 1, 1988, revise the definitions of "motor 
vehicle," "new motor vehicle," and "qualified third party dispute 
resolution process" and define the term "demonstrator" for these 
purposes, and require the Bureau of Automotive Repair to 
establish a program for the certification of third party dispute 
resolution processes pursuant to regulations adopted by the New 
Motor Vehicle Board, as specified. The bill would prohibit the 
sale or lease of a motor vehicle transferred by a buyer or a 
lesser to a manufacturer for a nonconformity, except as 
specified. 

The bill would, on July 1, 1988, create the Certification Account 
within the Automotive Repair Fund, to be funded by fees imposed 
on manufacturers and distributors and collected by the New Motor 
Vehicle Board, to be expended upon appropriation by the 
Legislature to pay the expenses of the bureau under the bill. 

Existing law authorizes the award of court costs and attorney's 
fees to consumer who prevail in such actions, and would also 
require the award of civil penalties, including treble damages, 
against certain manufacturers. Existing law provides for the 
disposition of moneys in the Retail Sales Tax Fund. 

The purpose of this bill is to improve protections for vehicle 
purchasers under the existing lemon law. 

COMMENT 

l. Existing lemon law 

Existing law provides that a manufacturer who is unable to 
service or repair consumer goods, including motor vehicles, 
so that they conform to the applicable warranties after a 
reasonable number of attempts, must either replace those 
goods or reimburse the buyer. In 1982, the law was amended 
by AB 1787 (Tanner), commonly referred to as the lemon law. 
Specifically, it: 

-Defines "reasonable number of attempts" for new motor 
vehicles as either four or more repair attempts on the same 
major defect, or, more than 30 days out of service for 
service/repair of on·e or more major defects, within the first 
year or 12,000 miles of use. 

(More) 
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Page 3 

-Requires a buyer to notify the manufacturer directly of a 
continuing defect and to use a dispute resolution program 
meeting specified minimum standards prior to asserting the 
"lemon presumption" in a legal action to obtain a vehicle 
replacement or refund. 

-Defines the "lemon presumption" as the "reasonable number of 
attempts" in the paragraph above. 

This bill would amend and clarify the lemon law. It would 
establish a structure for certifying third-party dispute 
mechanisms, requirements for certification and provide for 
treble damages and attorney's fees to consumers who obtain a 
judgement against a manufacturer who does not have a 
certified lemon law arbitration program. 

2. Need for legislation 

The purpose of this bill, according to the author, is to 
, strengthen the existing lemon law, to eliminate inequities 

that have occurred from that law's implementation and to 
ensure that owners of seriously defective new cars can obtain 
a fair, impartial and speedy hearing on their complaints. 

The author and proponents state that since the effective date 
of the lemon law over four years ago, there have been 
numerous complaints from new car buyers concerning its 
implementation. While these complaints reflect continued 
dissatisfaction with the manufacturer's own resolution of 
disputes regarding defective new-vehicles, they have also 
alleged that the dispute resolution programs financed by the 
manufacturers are not operated impartially. Consumers have 
complained of: long delays in obtaining a hearing (beyond the 
prescribed 40-60 day time limit); unequal access to the 
arbitration process; and unreasonable decisions that do not 
appear to exhibit knowledge of the lemon law's provisions or 
provide an adequate amount of reimbursement even when a 
refund decision is ordered. 

3. Provisions of the bill 

This bill would: 

a) Require the Bureau of Automotive Repair (BAR) to: 
certify the arbitration programs for resolution of 
vehicle warranty disputes as requested; annually 
recertify those programs or decertify as inspection 

(More) 
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AB 2057 (Tanner) 
Page 4 

warrants; notify the Department of Motor Vehicles (OMV) 
of the failure of a manufacturer, distributor, or their 
branches to comply with arbitration decisions; 
investigate consumer complaints regarding qualified 
programs; and, submit a biennial report to the 
Legislature evaluating the effectiveness of the program. 

b) Authorize BAR to charge fees to be collected by the New 
Motor Vehicle Board (NMVB) in the Department of Motor 
Vehicles (OMV), beginning July 1, 1988, from specified 
NMVB licensees, not to exceed $1 (one dollar) for each 
new motor vehicle sold, leased, or distributed in 
California. The fees would be deposited into the 
Certification Account of the Automotive Repair Fund. 

c) Require motor vehicle manufacturers to replace defective 
vehicles or make restitution if the manufacturer were 
unable to service or repair the vehicles after a 
reasonable number of buyer requests. The buyer, 
however, would be free to take restitution in place of a 
replacement vehicle. 

d) . Specify what would be included in the replacement and 
refund option. 

-In case of replacement, the new motor vehicle would be 
accompanied by all express and implied warranties. The 
manufacturer would pay for, or to, the buyer the amount 
of any·sales or use tax, license and registration fees, 
and other official fees which the buyer would-be 
obligated to pay in connection with the replacement, 
plus any incidental damages the buyer would be entitled 
to including reasonable repair, towing, and rental car 
costs. 

-In case of restitution, the manufacturer would pay the 
actual price paid including any charges for 
transportation and manufacturer-installed options, sales 
tax, license fees, and registration fees plus incidental 
damages. The amount directly attributable to use by the 
buyer would be determined as prescribed and could be 
subtracted from the total owed to the buyer. 

e) Clarify that the vehicle buyer could assert the "lemon 
presumption" in any civil action, small claims court 
action or other formal or informal proceeding. 

(More) 
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f) Set forth a qualified third party dispute resolution 
process and require compliance with the minimum 
requirements of the Federal Trade Commission (FTC) for 
informal dispute settlement procedures as defined on 
January 1, 1987. 

g) Amend the definition of a "new motor 11ehicle" which is 
co11ered by the lemon law to include dealer-owned 
11ehicles and demonstrator 11ehicles. 

h) Pre11ent a 11ehi9le repurchased by a manufacturer under 
the lemon law from being resold as a used car unless the 
nature of the car's problems were disclosed, the 
problems were corrected, and the manufacturer warranted 
that the 11ehicle is free of those problems for one year. 

i) Require the Board of Equalization to reimburse the 
manufacturer in an amount equal to the sales tax paid 
for 11ehicles for which the manufacturer provided the 
specified refund to the buyer. 

j) Pro11ide for awards of treble damages and reasonable 
attorney's fees and costs if the buyer were awarded a 

-judgement and the manufacturer did not maintain a 
qualified third party dispute resolution process as 
established by this chapter, with specified exceptions. 

4. Opposition 

Opponents of the bill state that the number of cons·umers 
dissatisfied with the current arbitration process is small 
relati11e to the number of arbitrations. They do not object 
to most of the pro11isions which update the lemon law, 
howe11er, they strenuously object to the provisions for treble 
damages and an award of attorney's fees to consumers. They 
feel this creates an improper incenti11e for consumers to hire 
an attorney to go to court O11er procedural issues. They feel 
treble damages, usually associated with gross and willful 
wrongdoing, would.set a dangerous precedent by making 
consumers eligible for a financial windfall. 

a. General Motors 

GM opposes the pro11isions of this bill because it would 
formalize the manufacturers' heretofore 11oluntary 
arbitratiori procedures to such an extent that the 
arbitrator would need to be trained in the specifics of 
the lemon law. They contend the bill would make them 

(More) 
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liable unreasonably for treble damages and the buyer's 
attorney's fees if a layman arbitrator untrained in the 
law, misapplied the lemon law. GM has approximately 
1,000 arbitrators in California, only 250 of whom are 
attorneys. 

b. Automobile Importers of America 

AIA which includes most European and Asian vehicle 
manufacturers selling cars in California, opposes the 
state certification, treble damages and attorneys' fee 
award provisions of the bill. They viewed the 
certification provisions as creating a new bureaucratic 
process for the manufacturers' voluntary lemon law 
programs. 

AIA feels the creation of a certification process and 
imposition of treble damages and. attorneys' fees against 
manufacturers who fail to establish or maintain a 
certified program, if a consumer wins in court, would be 
unwarranted and unconstitutional. 

In general, opponents of the bill argue that the intent of 
arbitration programs such as GM's, which predates the lemon 
law, is that they be voluntary, informal, nonlegal, and 
easily understood by the consumer procedurally. 

5. Amended requirements for an award of civil penalties 

Under the bill as recently amended, if the buyer ·established 
that the manufacturer failed to replace a vehicle or make 
restitution after unsuccessful attempts to repair the 
vehicle, the buyer would be entitled to recover actual 
damages, reasonable attorney's fees and costs and a civil 
penalty of up to two times the actual damages. 

The bill in its current form would give the court discretion 
to award less than treble damages where appropirate. The 
civil penalty would not be allowed, however, if: 

(l) the manufacturer maintained a qualified dispute 
resolution process or 

(2) the buyer failed to serve written notice on the 
manufacturer requesting compliance with the statutory 
requirement of replacement or restitution or 

(More) 
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(3) the buyer served such notice and the manufacturer 
complied with the request within 30 days of the notice. 

The major features of the amended treble damage provisions 
are first, the creation of a threshold for the award of such 
penalties. That is, the manufacturer must fail to 
satisfactorily repair or make a substitution or restitution. 
Second, by making the award of treble damages discretionary, 
the court may decline to award treble damages if a violation 
were not substantial or if for any reason :he court deemed 
such an award unwarranted. 

Third, the court could award a penalty in excess of actual 
damages in any amount which did not exceed two times the 
actual damages. 

Finally, unlike an earlier version of the bill, the amended 
bill would not absolutely require an award of treble damages 
merely because the manufacturer did not have a qualified 
dispute resolution process. Such a manufacturer who made 
restitution or gave a replacement would not be subject to 
treble damages. A manufacturer who did not do either of 
those alternatives however would be subject to a maximum of 
treble damages at the court's discretion. 

********** 
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AMENDED IN SENATE AUGUST 25, 1987 

AMENDED IN SENATE AUGUST 17, 1987 
!.:· . . · . - . ·.. - ; . . . . . ' ·- ·. 

AMENDED IN ASSEMBLY JUNE 11, 1987 

AMENDED IN ASSEMBLY MAY 13, 1987 
. ' . . •·· :·· >'::, ; . ' ' ·. ·-·· : 

AMENDED IN ASSEMBLY APRIL 28, 1987 . . . ,, - .. 

CALIFOR..'i!A LEGISLATURE-1987-88 REGULAR SESSION 

No. 2057 

Introduced by Assembly Member Tanrier 

March 6, 1987 

An act to add Chapter 20.5 ( commencing with Section 
·. 9.70) to Division 3 of the Business and Professions Code, to 
end Sections 1793.2 and 1794 of, and tci add Section 1793.25 

'the Civil Code, to amend Section 7102 of the Revenue and · 
'~ ation Code, and to amend Section 3050 of the Vehicle 
. de, relating to warranties, and making an appropriation 
'erefor. 

LEGISLATIVE COUNSEL'S DIGEST 

A.B 2057, as amended, Tanner. Warranties: new motor 
hicles. · 
(1) Existing law imposes ·· various duties upon 

·. ufacturers making express warranties with respect to 
#sumer goods, including the duty to replace the goods or 
imburse the buyer, - as specified, if the goods are not 

aired to conform to those warranties after a reasonable 
: her of attempts. Existing law also prohibits a buyer of 
~h goods from asserting a presumption that a reasonable 

her of attempts have been made to conform a new motor 
picle, as specified, unless the buyer first resorts to a third 
ty dispute resolution process, as defined, following notice 
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D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/642



0 
0 
0 
i--
0 
w 

AB 2057 

that such a process is available. · · · . , :, ·: ... ; · ;t • 
This bill would revise the provisions relating to wa.tr 

on new motor vehicles. to require the-manufacture·· 
·•representative to replace·the vehicle or make restiru·' 
specified, if unal;>le to conform the vehicle to the app 
express warranties after a reasonable number of au· ·· 
The bill would, on July 1, 1988, revise the definitions of~,\·· 
vehicle," "new motor vehicle;,, and "qualified third· · 
dispute resolution process" and define the· .. , . 
"demonstrator" for these purposes, and require the Bure 
Automotive Repair to establish a program for the certifi .. 
of thir? party dispute resolu\ion processes pursri' 
regulations adopted by the New Motor Vehicle Boar 
specified. The bill would prohibit the sale or lease of a·,t·· 
vehicle transferred by a buyer or a lessee to a manufac . 
for a nonconformity, as defined, except as specified. Th 
would also make related changes. ·:· 

The bill would, on July 1, 1988, create the Certifi 
Account within the Automotive Repair Fund, to be fund· 
fees i':Ilposed on manufacturers and distributors pursii' ,, 
the bill and collected by the New Motor Vehicle Boar. 
specified, to be expended upon appropriation b ' 
Legislature to pay the expenses of the bureau under th. 

(2) Existing law authorizes the award of court cost 
attorney's fees to a consumer who prevails in a wa . 
action. · 

This bill would require the award of court costs: 
attorney's fees to consumers who prevail in such actions 
would also Peqt1iPe authorize the award of civil penaltj 
specified, against certain manufacturers. Existing, 
provides for the disposition of moneys in the Retail Sale 
Fund. •· 

This bill would provide for reimbursement from thJ.· 
Sales Tax Fund to a manufacturer of a new motor vehi · 
an amount equal to the sales tax involved whe . 
manufacturer makes restitution to a buyer under. th 
thereby making an appropriation. 

Vote: ½. Appropriation: yes. Fiscal 
State-mandated local program: no. 

() n () () 

-3- AB 2057 

~; The people of the State _of-California do .. enact as Fo!Jows: . 
.. ,·,,·;;!-'.: ,· .. :-::;·· .. /1,f .. ;:::·>· . " " 

SECTION L Chapter 20.5 (co~mexi~ing with Section 
·.;. 9889.70) -is added to .. Division 3 .of. the Business and 
f Professions Code; to read:"':'':,: .. , . . . 
~\ •• -. -1 .-· <·_,-..:._ • :'. :'-:. -.~ ~_: L. :>·= ,.:::· -~ -.;:~_; '.=":;·:1 •.;?~ ._ '::. ~;:: ·· ;:.... -_: 

CHAPTER 20.5.·· CERTIFICATION OF, THIRD PARTY 
, :: :_.,:_DISPUTE Ri;:SOLUTION.PROCESSES '. 

" 
9889.70. Unless the cont~xt 'reqirires otherwise, the 

following definitions govern the ;construction of this 
chapter: . . · {·· :: · · 

(a) "Bureau" means the Bureau of Automotive 
Repair. . · · • . 

(b) "New motor vehicle" means a new motor vehicle 
as defined in subparagraph (B) of paragraph (4) of 
subdivision ( e) of Section 1793.2 of the Civil Code. 

( c) "Manufacturer" means a new motor vehicle 
manufacturer, manufacturer branch, dist~butor, or 
distributor branch required to be licensed pursuant to 
Article l · ( commencing with Section 11700) of Chapter 4 
of Division 5 of the Vehicle Code. 

(d) "Qualified third party dispute resolution proce~s" 
means a third party dispute resolution process which 
operates in compliance with paragraph (3) of subdivision 
(e) of Section 1793.2 of the Civil Code and this chapter 
and which has been certified by the bureau pursuant to 
this chapter. · 

9889.71. The bureau shall establish a program for 
certifying each third party dispute resolution process 
used for the arbitration of disputes pursuant to paragraph 
(2) of subdivision (e) of Section 1793.2 of the Civil Code. 
In establishing the program, the bureau shall do all of the 
following: · · · ·. . . _ 

(a) Prescribe and provide forms to be used t? apply for 
certification under this chapter. · 

(b) Establish a set of minimum sta~dards whic~ shall 
be used to determine whether a thrrd party dispute 
resolution process is iri compliance with pai:a~aph (3) of 
subdivision (e) of Section 1793.2 of the Civil Code and 
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)._-with respect to the same motor vehicle.,-,, --,c',:-hi{ 
-,2 : , (c) On or before January 1 of each calendar Y~!l.Ii 
-.3 .. bureau shall determine the dollar amount, not to ill9 
:4 _one ,-dollar ($1) : p~r motor vehicle,' ,which sha.JJ,] 
5 ,_, coll~cted an~ r~ce1ved by the Department ,of. !M;. 
6 -Ve~icles begmnmg July l of that year, based,11p\ID 
.7-' esbmate of the number of sales, leases,- and-t;9 
, 8 : dispositions of. motor vehicles in this state durin ' 
9 preceding calendar year, in order to fully 'fundt 

10 program established by this chapter during the folio:. 
11 , Jisca_l ,year. ·. The. bureau s\all notify ·the New , _Mo 
12 Vehicle Board of the dollar amount per motor vehl 
13 that the New Motor Vehicle Board shall use in calcui:t 
14 the amounts of the fees to be collected from appliq 
15 pursuant to this subdivision. . ,,.,,< 
16 ( d) For the purposes of this section, "motor vehi 
17 means a new passenger or commercial motor vehicl' 
18 a kind that is required to be registered under. theV/( 
19 Code, but the term does not include . a motorcyd~ 
20 motor home, or any vehicle whose gross weight exce' 
21 10,000 pounds. · : . {i. 
22 (e) The New Motor Vehicle Board may '.,a_c;I 
23 regulations to implement this section. . A\: 
24 9889.76. This chapter shall become operative-on} 
25 1, 1988. . . ;f 
26 SEC. 2. Section 1793.2 of the Civil Code is amen·" 
27 to read: ,.,~ 
28 1793.2. (a) Every manufacturer of consumer :gq: 
29 sold in this state and for which the manufacturer;! 
30 made an express warranty shall: . jf 
31 ( l) Maintain in this state sufficient service and r~p 
32 facilities reasonably close to all areas where its cons .. :. 
33 goods are sold to carry out the terms of such wafrim; 
34 · or designate and authorize in this state as servic~{ 
35 repair facilities independent repair or service facili · 
36 reasonably close to all areas where its consumer goo,cl~' 
'?,7 sold to carry out the terms of such warranties.. _;:J , 
38 As a means of .complying with this paragraph, 
39 manufacturer may enter into warranty service con~[, 
40 with independent service and repair facilities,/\, 

-9- AB 2057 

't warranty service-- contracts·•-may , provide :for·: ii ,_fixed -
i{; schedule of rates •to ·be charged for warranty sernce or 
· •swarranty repair work, however;'the rates fixed by such 

; -contracts shall be in conformity with the requirements <>f 
~!•,'subdivisioll; :_ (c)=•of =Se:ction =1793.3.: The rates' established 
6 ,pursuant to subdivision. ( c) of Section 1793.3, between ~e 
· ;!manufacturer' and: the· independent service, and repair 
if facility, shall not preclude a good faith discoimtwhich is 
·1J. reasonably related to reduced credit and general 
0' overhead cost factors. arising from the manufacturer's 
1,, payment of warranty charges direct to the independent 
2 ;, service and repair facility. The warranty service contracts 

·· ,: authorized by this paragraph shall not be executed to 
~ • cover a period of time in excess of one year, and may be 
5 renewed only by a separate, new contract or letter o_f 
'ii' agreement between the manufacturer and the 
1 ·. independent service and repair facility. 
8 (2) In the event of a failure to comply ~t~ paragraph 
"g ( l) of this subdivision, be subject to Section 1793.5. . 

(3) Make available to authorized service and repair 
facilities sufficient service literature and replacement 
parts to effect repairs during the express warranty 
period. · £ iii" • 

(b) Where such service and repair ac ties are 
maintained in this state and service or repair of the goods 
is necessary because they do not conform _with the 
applicable express warranties, service and _repair shall be 
commenced within a reasonable time by the 
manufacturer or'its representative in this state: Unless 
the buyer agrees in writing to the contrary, the goods 
shall be serviced or repaired so as to conform to the 
applicable warranties within 30 days. Delay caused by 
conditions beyond the control of the manufac~_rer or his 
representatives shall , serve_ to extend_ · this 30-day 
requirement. Where delay ~nses, conf?rmmg g?od~ shall 
be tendered as soon as possible followmg termmation ()f 
the condition giving rise to the delay. · · i · · .· , , · · · 

(c) The buyer shall deliver nonconfo~~mg ~o?ds t~ 
the manufacturer's service and repair fac1hty w1thm this 
state, unless, due to reasons of size and weight, or method 
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AB.2057. -10-.. 
. .:,_,,; 

1'.,Pf attachment, or.method ofinstallatioµ; o.r:naturej1 
2 · nonconformity, . _delivery • canno.t- ,,.reasonal>~y( 
3 ,,accomplished .. Jf · ~the.>l~uyer : '.Cannot ;,,r~tµw;· 
4,•-:,119nconforming goods for any_of these reasons,,h~i~ 
5 ··shall __ notify ,the manufacturer or its nearest. ~ery.ic · 
6 , repair .facility within . · the . state. : Writteii . iiot( 
1 .• nonconformity to the ,manufacturer 01: its :se_r~~·- · 
II ; repair. facility shall constitute return -0f, the good!! 
9 purposes of this section. Upon receipt of such· notic' 

10 nonconformity the manufacturer shall, at its oit•· 
11 s~rvice or repair the.good, at the.buy:r's.residellc:ii 
12. pick up the goods for servi~e and repair, or arrang· 
13 transporting the goods to its service and repair fa:: • 
14 All reasonable costs of transporting the goods. whe 
15 buyer cannot return them for any of the above. :reas" 
16 shall be at the manufacturer's expense. The reasona' 
17 costs of transporting nonconforming goods after deliv 
18 to the service and repair facility until return of thei· 
19 to the buyer shall be at the manufacturer's expens!l, 
20 (d) (1) Except as provided in paragraph (2), if; 
21 manufacturer or its representative in this state does:' 
22 service or repair the goods to conform to the applici" 
23 express warranties after a reasonable numbet 
24 attempts, the manufacturer shall either replace the g_ · 
25 or reimburse the buyer in an amount equal to.( 
26 purchase price paid by the buyer, less that amo:. 
27 · directly attributable to use by the. buyer prior t~,: · 
28 discovery of the nonconformity. . •· :,.{ 
29 . (2) If the manufacturer of its representative in_<'. 
30 state is unable to service or repair a new motor velir 
31 as that term is defined in.subparagraph (B) of para~a 
32 (4) of subdivision (e), to conform to the appligL 
33 express . warranties after a . reasonable numb~ 
34 attempts, the manufacturer shall either pro~ptly re,R. 
35 the new motor vehicle in accordance with subpara~ · 
36 (A) or· promptly make restitution. to the buyet 
37 accordance with subparagraph (B)_. However,,theJ! 
38 shall be free to elect restitution in lieu of replace · 
39 and in no event shall the buyer be required -~r,·, 
40 manufacturer to accept a replacement.vehicle. ., 

(1 n n n 

. 
-11-. AB _2057· 

i: (A) ' in the case of repl~ceme~t, the manlifa~~r~r:s~itl! 
jireplace the buyer's vehicle· with a new motor vehicle 
·,iJsusbstantially, identical to . the vehicle_ replaced.· ,The 
~replacement vehicle shall be accompanied by all express 
· land implied· warranties that normally accompany· new • · 
~:motor vehicles of that specific kind. The manufacturei:: · 
• •also shall pay-for, cir to; the buyer the amount of any sales . 
,·/ or use tax, license fees, registration fees, and other official • 
·~· fees which the buyer is obligated to pay in connection 
'\ with the replacment, plus any incidental damages to 
': which the buyer·is entitled under Section 1794, including,· 
,:i'·but not liniited to, reasonable repair; towing1 and_ rental . 
Dear costs actually incurred by the buyer. · ·. ··· · 
f (B) In the case of restitution, the manufacturer s~all 
•,:make restitution in an amount equal to the actual pnce 
;: paid or payable by the buyer, incl1;1ding any ch:11"ges for 
{ transportation and manufacturer-installed options, but 
i excluding noi:J.manufacturer items installed bf a dealer or 
. the buyer, and including any collateral charges such _as 

·· · sales tax, license fees, registration fees, ~d other offic~ 
;; fees plus any incidental damages to which th~ b?yer 1s 
·'.:.entitled under Section 1794, including, but not hm1ted to,. 
·,, reasonable repair, towing, and rental car costs actually 
-• .. incurred by the buyer. · 
·• · · (C) When the manufacturer replaces the new motor 

· vehicle pursuant to subparagraph (A), the buye~ shall 
·· · only be liable to pay the manufacturer an amount dire~tly 

· attributable to use by the buyer of the replaced v~h1cle 
· · · to the time the buyer first delivered the vehicle to pnor . th . d . 

the manufacturer or distributor, or its au onze service 
·1, and repair facility for correction of the pr~bl?m ~at gave 
· rise to the· nonconformity. When restitution 1s ~ade 
· pursuant to subparagraph (B), the amount ~ob~ paid by 

' • the manufacturer to the buyer may be reduced by the 
manufacturer by that amount directly attributable.to use 
by the buyer prior to the time the buyer first delivered 

.. the vehicle to the manufacturer or distribut?r, or its 
authorized service and repair facility for correcb?n of the 
problem that gave rise to the nonconformity. The 
amount directly attributable to use by the buyer shall be 
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· · 1 .··determined by multiplying the actual price of Jf 
2 . motor vehicle paid or payable .by the buyer,-lhi:ilu 

. 3 . any · ·, • . charges- · . _:, for < · -- : transportation·-.,:,/' 
· 4 · manuf~cturerainstalled options, by a fraction having 

· . 5 · denommator 120,000 and having· as its. numerato 
· · 6 · .number of miles traveled by the new motor vehiciif. 
· ·,7 to the time the buyer.·first delivered. the .vehicle:if. 
: 8 · •manufacturer o:r: distributor, or.its authorized seni" · 
_ • 9 repair facility for correction of the problem that ga-1' 
10 to the non?o1:1forrnit)'.. Nothing in this paragraph 5-• 
11 any way limit the nghts 'f remedies available:''f 

· 12 buyer under any other law. • , . . -. ,·.J:. 
13 (e) (1) It shall be presumed thatarea-sonablen'· 
14 of attempts have been made to conform a new {iii 
15 vehicle to the applicable express warranties 'if: wit · · 
16 year from· delivery to the buyer or 12,000 ntiles 0 
17 odometer of the vehicle, whichever occurs first,:'Eii 
18 (A) the same nonconformity has been subject tifr 
19 four or more times by the manufacturer or its agerits 
20 the buyer has at lea-st once directly notified ... 
21 manufacturer of the. need for the repair <i( 
22 nonconformity, or (B) the vehicle is out of servib 
23 reason of repair of nonconformities by the manufac· . 
24 or its agents for a cumulative total of more · th ,: 
25 calendar days since delivery of the vehicle to the b' 
26 The 30-day limit shall be extended only if repairs c : 
27 be performed due to conditions beyond the control <i 
28 manufacturer or its agents. The buyer shall be reef' 
29 to directly notify the manufacturer pursuart 
30 subparagraph (A) only if the manufacturer has·d 
31 and conspicuously disclosed to the buyer, with 
32 warranty or the owner's manual, the provisions;Jj 
33 subdivision and that of subdivision. (d), includin 
34 requirement that the buyer must · notify•. 
35 manufacturer directly pursuant to subparagraph, 
36 This presumption shall be a rebuttable presurii 
37 affecting the burden of proof, and it may be a-ssei.f 
38 the buyer in any civil action, including an actioti •ih. 
39 claims court, or other formal or informal prncee ' 
40 (2) If a qualified third party dispute resolution_~ 
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exists, and the, buyer "receives timely- notificatio1:1· in . 
·2. · writing of the availability of athird party process Wl~ a 
3 description of its·operatiori and effect,:the presumptio?-
1· in ·pa:ragraph··:(l) may not be-asserted by the b1.1;ye~ until 
5 . after the: buyer has initially, resorted to t~e t~rd party 
1
5 ', process as'required in paragraph (3). ~otific~tion ~f the 
··,_.availability of the third party process 1s not timely if,t~e 
;-s buyer ·suffers' any prejudice :resulting from any de~ay m · 
.)9 · giving the notification; •If a qu~ed thi~d party d1sput~ 
o resolution process does not _eX1st, or if _the buyer, 1s 

11 dissatisfied with the • third party decision, · or .if the 
12 manufacturer or its agent neglects to promptly ~~l th~ 
-i3 terms of such third party decision afl;er the decmon 1s 
l4 · accepted .by the· buyer, the buyer rn:ay ·asser~ .the 
15 presumption provided in paragraph (1~ 1:1. an action to 
·16 enforce the buyer's rights under subd1vis10n (d). The 
17 findings and decision of the ~rd p~rty shall be 
'!8 admissible in evidence in the action without further 
19 foundation. Any peri_od of limitation of actions under any 
20 federal or California laws with respect to any person shall 
21 be extended for a period equal to the numbe1; of days 
12 between the date a complaint is filed with_ a thir?_party 
23 dispute reso}ution process and the date of its ?ec1s1on o_r 
24 the date before which the manufacturer ?r its age~~ 1s 
'25 required by the decision to fulfill its terms 1f the decmon 
·26 is accepted by the buyer, whichever occurs ~ater. 
)7 (3) A qualified third party dispute r_eso_lution process 
.28 shall be one that does all of ~e followm¥· · · 
29 (A) Complies with the minimum reqmrements ?f the 

0 30 Federal Trade Commission for informal d~spute 
i31 settlement procedures as set forth in Part 703 of T1tl~ 16 
i32 of the Code of Federal Regulations, as those regulat10ns 
.33 r~ad on January l; 1987 • . .. . · . · · ,· 1 .34 (B) Renders decisions· which are bmdmg· on __ t 1e 
35 manufacturer if the buyer elects to accept the dec1S1on. 

·35 ( C) Prescribes a reasonable time, not to exce~? ~O 
. 37 days after the decision is accepted by the b~~yer, w1thm 
· 38 which· the manufacturer or its agent must fulull the terms 
39 of its decisions. · • · · ·. · d · d 
·40 (D) Provides arbitrators who are assigned to eci e 
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1 ,disputes with copies of, and instruction in, the pr{' 
2 of the J!ederal Trade Commission's·regulations .• 
3 703 of1:1tle 16 of the Code of Federal Regulations al. 
4 regulations_ rea~ on · January 1, ·· 1987,' Divis{• 
5 (commencmg with Section 2101) of the Cornn{ 
6 Code, and this chapter. . • - . · ,, . ;· 
7- (E) Requires the manufacturer,· when the ii'. 
8 orders, undt:;r the terms of this chapter, either th'· 
9 nonconform~g motor vehicle be replaced if the lj] 

10 consents to this.remedy or that restitution be madefoi 
11 ~1,1yer, to replace the motor ~ehicle or make rest( 
.12 m accordan?e with paragraph (2) of subdivision {' 
13 (!,"). Provides, at. the request of the arbitrator 1, 
14 ml!Jonty of the arbitration panel, for an inspectiori. 
15 wntten rt:port on the condition of a nonconfo · · 
16 motor vehic~e,_at no cost to the buyer, by an autom'o 
17 expert who 1s mdependent of the manufacturer. C( 
18 tGr ReB8ef9 Elecisions 1Nhieh consider and ·.~- · 
19 (G) Takes _into account, in rendering decision 
20 legal a1!d equitable factors, including, but not limited 
21 ~he wntten, warranty, the rights and remedies confe• . 
22 m regulations of the Federal Trade Commiii 
23 contain7d in Part 703 of Title 16 of the Code of Fed 
24 R7~!ations as those regulations read on January 1, .f 
25 D1v1S1on ~ (commencing with Section 2101) 0 f,; 
26 Commerc1a! Code, IHte ~ elu1r,ter this chapter, and 
27 o~her equitable considerations appropriate in .1 
28 circumstances. Nothing in this chapter requires tha 
29 be certified as a qualified third party dispute resoli:i' 
30 process pursuant to this section, decisions of the prd 
31 must consider or provide remedies in the form of aw" 
32 of punitive damages or multiple damages ;, .,:: 
33 sub~~s\on (c) ofSection_l794,orofattomey'sfe~i:::-
34 subd1V1s1on (d) of Section 1794, or of conseqii~ 
35 damages other than as provided in subdivisions (a .\ 
36 (b) of Section 1794, including, but not limited 
37 reasonable -repair, towing and rental car costs ac 
38 incurred by the buyer. ,,,,;~-
39 (H) Requires that no arbitrator deciding a \iJ · 
40 may be a party to the dispute ; er ftft emr,leyee, · · 
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'f aeftler fep Nie. ml!ffllfe:eklrer; imd that no other, person; 
·,: •including . : an · employee, .: -agent, or dealer for · the 
· ¥,manufacturer, may be allowed to participate m _fermel 8P 

< Warm&!: diJe~siefts substantively in the ·m.ents of any 
':dispute with the arbitrator unles~ the ~>Uyer_ 1s allowed to 
'-:participate eftUally also. Nothing m -this paragraph 
~'prohibits any. member of an . arbitratipn .board from 
[,deciding a dispute .. · , ··.· ·,. : ·· . - · : • : 

·• flt B:eftUiPes thel:iftMieeeseefftftMEierfer~ ftH'ther 
· .. rer,e e:ttemr,t, a lteftPfflg date ~ ee este:bhslted ne 

\C l!tter Mt!HtaG ee:ys after Nie rer,IIH' e:ttelftllt ftft9 eeeR made, 
_ ·: ~ determine Wlftether tfte tBftfttlieeh:1:reY ftft9 eorreetetl: 

•., Nie ftefteeftfermity. =l=lle l3e:yer ftft9 Nie mllffllfe:eturer 
· :: . ee:U seltedule tlfl er,r,erklftity fer Nie ml!ffllfaeklrer te 
· , . effeel: Nie erdered rer,e:ir ft8 l:ttter Mtftft aG ee:ys after ~ 
a;' MEleP fep l:ftc rer,IIH' i:I ser•~ed 6ft Mle mftftufe:eturer ftfte 
· ¼he eU')·er. If; et ¼he ltee:rmg, it: is deterfftifled ~ Nie 

mftfttlh:efttfer ate ftM eorreet ~ fl:efte;eHfarmtty, the 
- ffl&t1ttfaetttrer MtS:11- ee er8ered ffl enfter rei,10:ee the 

ffieter \•ehiele, if tlte l3e:yer eeftseftts t1:1 tftis remedy, 8P 

¼e melte resftffltioe:. . 
~ . -; 

(I) Obtains and maintains certification by the Bureau 
of Automotive Repair pursuant to Chapter 20.5 
(commencing with Section 9889.70) of Division 3 of the 
Business and Professions Code. . . 

(4) For the purposes of subdivision (d) and t_h1s 
subdivision the following terms have . the followmg 
meanings: · · · h. h 

(A) "Nonconformity" means a nonconformity w 1c 
substantially impairs the use, value, or safety of the new 
motor vehicle to the buyer or lessee. ·· · · · . . 

(B) "New motor vehicle" means a new motor vehicle 
which is used or bought for use primarily for pers<;ma!: 
family, or household purposes. "Ne~ motor veh1~}e 
includes a dealer-owned vehicle and a demon~trator or 
other motor vehicle sold with a manufacturer s new car 
warranty but does not include a motorcy?le, · a 
motorhome or a motor vehicle which is not registered 
under the Vehicle Code because it is to be. operated or 
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1 use~ exclusively off the highways. A "demonstril ·· 
2 vehicle assigned by a dealer __ .for . the . puqi' 
3 demonstrating qualities and characteristics co .;, 

· 4 vehicles of the same. or similar model and type/: 
5 (5) No person shall sell or lease a motor;{y 

· 6. transferred by a buyer or lessee to a manufactureif! 
7 ~ ~ a flBHeenfel'fflil:y pursuant to paragraph'lt 
8 subdj"':1s1on (d) unless the nature of the nonconfo 
9 expenenced by the original buyer or lessee is clearl 

10 . conspicuously disclosed, the nonconformity is corrEl 
11 and ~e m~ufacturer w~i_rants to the new bu~ 
12 lessee m wnting for a penotl of one year that the;· . 
13 vehicle is free of that nonconformity. . -i-· 
14 SEC. 3. Section 1793.25 is added to the Civil Cdl:I 
15 read: . -£-ii 
16 1793.25. (a) Notwithstanding Part 1 (comme· 
17 with Section 6001) of Division 2 of the Revenue 
18 Taxation Code, the State Board of Equalization, 
19 reimburse the manufacturer of a new motor vehicl 
20 an amount equal to the sales tax which the manufac· · 
21 includes in making restitution to the buyer pursuah 
22 sub~aragraph (B) of paragraph (2) of subdivision{(" 
23 Section 1793.2, when satisfactory proof is provided: 
24 the retailer of the motor vehicle for which"· 
25 manufacturer is making restitution has reported and' . 
26 the sales tax on the gross receipts from the sale oL 
27 motor vehicle. The State Board of Equalizatioii'i 
28 adopt rules and regulations ·to carry out, fac" ' 
29 compliance with, or prevent circumvention or evasi~ 
30 this section. •, • 
31 (b) Nothing in this section shall in any way chan • .· 
32 application of the sales and use tax to the gross re~ 
33 and the sales price from the sale, and the storage;"" 
34 other consumption, in this state or tangible pe' 
35 property pursuant to Part 1 (commencing with S_. 
36 6001) of Division 2 of the Revenue and Taxation.'°~ 
37 (c) The manufacturer's claim for reimbursemeit 
38 the board's approval or denial of the claim shall be~ii · 
39 to the provisions of Article 1 ( commencing with Si 
40 6901) of Chapter 7 of Part 1 of Division 2 of the R~,--

. ·/:j 

J 
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;:':_:_ and Taxation. Code,-except Sections 6902.l, 6903;>6907, 
-· .. and 6908 . thereof, · insofar· as ·those· provisions· -are not 
··Jnconsistentwiththissection.::'··,. · ·· :·.· · ·.•,,;_ :, 

SEC; 4: · Section 1794 of the Civil Code is amended to 

·:rre~~~~-. , (a) Any ·•buy~r oi"~~i~mer ·good;, whci is 
7,\damaged by a .failure to comply··with any ·,obligation 
'8°· under ·this:··chapter··or under an implied· or express 
g warranty or service contract may bring an action for the 
·o recovery of damages and other legal and equitable relief. 
'!.-. (b) The measure of the buyer's damages in an action 
2 under this section shall be as follows:· : . · · . , • . · · . . : 
3 · (1) Where the buyer has rightfully rejected or 
4 · justifiably revoked acceptance· · of the goods or has 
·5 exercised any right to cancel the sale, Sections 2711, 2712, 
6 and 2713 of the Commercial Code shall'apply. · · 

'/7 (2) Where the buyer has accepted the goods, Sections 
· $ 2714 and 2715 of the Commercial Code shall apply, ~d 
· 9 the measure of damages shall include the cost of repairs 
• O necessary to make the goods conform. 
rl · (c) If the buyer establishes ~at the '.ailure_ t? comply 

was willful, the judgment may mclude, m add!tion to the 
amounts recovered under subdivision (a); a civil penalty 
which shall not exceed two times the amount of actual 
damages. This subdivision shall not applf ~n any class 
action under Section 382 of the Code of Civil Procedure 
or under Section 1781, or with respect to a cl.aim based 
solely on a breach of an implied warranty. . · ·· . 

( d) If the buyer prevails in an action under this 
section, the buyer shall be allowed by the court to recover 
as part of the judgment a sum_ equa~ to the agg.~egat~ 
amount of costs and expenses, mcludmg -attorne) s fees 
based on actual time expended, determined by the cou;t 
to have been reasonably incurred by the· buy~r- m 
connection with the commencement and prosecution .of 
such action. . 

( e) . (.l) . Except _ as . otherwise . pro,ide~ , iI~ th1s 
subdivision, . if the buyer establishes a violatwn ·-of 
paragraph (2) of subdivision (d) of Section 1793.2, th~ 
buyer shall recover damages; and reasonable attorney s 
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26 
27 
28 
29 
30 
31 
32 
33 
34 
35 

. 36 
37 
38 
39 
40 

.: . ~: 

fees 9:Ild costs, and may recover.a civil penalty of;\! 
two times the amount of damages,··· . , . . . .· · :_,:;,• 

(2) If the manufacturer maintains ·,a iqualiff 
third-party dispute resolution process which substanH' 
complies with subdivision ( e) of Section -1793.2, · 
manufacturer shall not· be liable for. any civil peri 
pursuant to this subdivision. ·. , : . , : - : :; .. i1 

(3) After the occurrence of the events giving rise, 
the presumption established in paragraph (1)-: 
subdivision ( e) of Section 1793.2, the buyer may, si'. 
upon the manufacturer a ~tten notice requesting/ 
the manufacturer comply with paragraph .. (2); 
subdivision (d) of Section 1793.2. If the buyer fails'
serve the notice, the manufacturer shall not be liable' 
a civil penalty pursuant to this subdivision. . a 

(4) If the buyer serves the notice described' 
paragraph (3) and the manufacturer complies ' . 
par,ag_r.~ph:(2) of subdivision (d) of Section 1793.2 wC 
30:.dayt9.fthe service of that notice, the manufactur 
shall· not be liable for a civil penalty pursuant to ... · 
subdivision. : · · 

:·(5):}f .the buyer recovers a civil penalty ,w't 
subdivision (c), the buyer may not also recover a,_c1 
penalty under this subdivision for the same violation· 

SEC. 5. Section 7102 of the Revenue and Taxa ~ 
Code is amended to read: · . · ,i\ 

7102. The money in the fund shall, upon order of 
Controller, be drawn therefrom for refunds undeff' 
part, and pursuant to Section 1793.25 of the Civil Cod· 
be transferred in the following manner: , . :-i:/ 

(a) (1) All revenues, less refunds, derived under· 
part at the 4¾ percent rate, including the impositi .. 
sales and use taxes with respect to the sale, storageJ'j 
or other consumption of motor vehicle fuel which ~
not have been received if the sales and use tax ratEi\ 
been 5 percent and if motor vehicle fuel, as defined . 
purposes of the Motor Vehicle Fuel License Tax•:· 
(Part 2 (commencing with Section 7301)), had:,.' 
exempt from sales and use taxes, shall be estimated-I> ·· 
State Board of Equalization, with the concurrence/ 

n n () () 
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ii:J Department of t-'in~ce shall be transferred du~ng, each 
· fiscal _year to the ,.,Transportation Plann';Ilg and 
>·Development Account in the State Transportation Fun_d 

·''lfor appropriation pursuant to Section 99312 of the Public 
1;:utilities'Code., ;,';. ;",·, .... ,: .:,,,.·.:_,·;;_,,,.-.: ;0,:.,· .. ,.L,,i ..... ~ · .. 

·•_-;:. (2) If the amount transferred J:>Ursuant _to_ paragraph 
·: (1) is less than one · hundred:Jen · rmllion · dollars 

'-, ($110,000,000} · in any fiscal year, an additio~al ~01;1nt 
· .· equal to the difference between one hundred ten rmlhon 
·: dollars _($110,000,000) and the amount so transfe~ed shall 
'i:be transferred,- to- the extent- fllilds are available, as 
~-~ follows: · · · · ' · . · .. · 
3.' (A). For the 1986-87 fiscal year, from the General 
4,Fund. · · · · · · .··· · . . 
''.. (B) For the 1987-88 and each s~bseq~~nt fiscal year, 
Ii from the state revenues due to the unpos1tion of sales and 
, use taxes on fuel, as defined for purposes of the Use Fuel 
·; Tax Law (Part 3 (commencing with Section 8601)) • 

!i (b) The balance shall be transferred to the General 

. Fu~1- The estimate required by su~divisio~ (a) shall be 
based on taxable transactions occurnng durmg a calendar 
year, and the transfers required by subdivision (a) s~all 
be made during the fiscal year that commence_s dunng 
that same calendar year. Transfers reqmred by 

. paragraphs (1) and (2) of subdivision (a) shall be made 
·. quarterly. . d d 

SEC. 6. Section 3050 of the Vehicle Code 1s amen e 
to read: - · ·· . ' 

3050. The board shall do all of the followmg: . 
• (a) Adopt rules and regulations in accordance with 
· · Chapter 3.5· (commencing with Section 11340) of Part 1 

of Division 3 of Title 2 . of the Govemmen~ Code 
· governing such matters as are specifically committed to 

its jurisdiction. · · · . . . · d. · 
(b) Hear and consider, within the ~1tations an m 

. accordance· with. the . procedure provided, :in appeal 
•presented by an applicant for, or holder of, a license as a 
new motor vehicle dealer, manufacturer, manufactu~er · 
branch, distributor, distributor branch; or representative 

n r, · 94 360(, 
00644

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/649



.J j 

AB.2057 -20-

1 when the applicant ,·or,· licensee, submits ,·;an .:app 
2 provided for in this chapter from:a decision arising OU 

3 the department ... -• · . . 
4 ( c) Consider any matter concerning the activitie~ 
5 practices of any person applying for or holding a lice' 
6 as a new motor vehicle dealer, manufactui: 
7 manufacturer branch, distributor, distributor branch: 
8 representative pursuant to Chapter 4 ( commencing " 
9 Section 11700) of Division 5 submitted by any person 

10 member of the board who is a new motor vehicle deal 
11 may not participate in; 'i;iear, comment, advise o 
12 members upon, or decide any matter considered by·· 
13 board pursuant to this subdivision that involves a dispµ 
14 between a franchisee and franchisor. After su 
15 consideration, the board may do any one or ;. 
16 combination of the following: · .. 
17 ( 1) Direct the department to conduct investigatio' · 
18 matters that the board deems reasonable, and inak 
19 written report on the results of the investigation to .,. 
20 board within the time specified by the board. :: 
21 (2) Undertake to mediate, arbitrate, or other .. 
22 resolve any honest difference of opinion or viewpd 
23 existing between any member of the public and any ri 
24 motor vehicle dealer, manufacturer, manufactuf 
25 branch, distributor branch, or representative. 
26 (3) Order the department to exercise any andf 
27 authority or power that the department may have \ .·· 
28 respect to the issuance, renewal, refusal to ren~ 
29 suspension, or revocation of the license of any new mo 
30 vehicle dealer, manufacturer, manufacturer brm( 
31 distributor, distributor branch, or representative as s:· 
32 license is required under Chapter 4 (commencing.;,f 
33 Section 11700) of Division 5. ''. 
34 (d) Hear and consider, within the limitations an·; 
35 accordance with the procedure provided, a pro __ 
36 presented by a franchisee pursuant to Section 3060, 3. 
37 3064, or 3065. A member of the board who is a new n1_ 
38 vehicle dealer may not participate in, hear, comm; 
39 advise other members upon, or decide, any m~. 
40 involving a protest filed pursuant to Articl '. 

j 

-21- AB 2057 

\ . ( comme~cing .with Section 3060) :, · 
~i::.,, ., .... :_._.:_: ;;:·::.:.~·.1·_;L-:.. ::_,-_. _, -:-.:·-: .. ,!_. -··:: ... 
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AMENDED IN SENATE SEPTEMBER 4, 1987 

AMENDED IN SENATEAUGUST 25, 1987 

AMENDED IN SENATE AUGUST 17, 1987 

AMENDED IN ASSEMBLY JUNE 11, 1987 

AMENDED_ IN ASSEMBLY MAY 13, 1987 

AMENDED IN ASSEMBLY APRIL 28, 1987 

CALIFORNIA LEGISLATURE-1987-88 REGULAR SESSION 

. SSEMBLY BILL No. 2057 

Introduced by Assembly Member Tanner 

· March 6, 1987 

{;An act to add Chapter 20.5 (commencing with Section 
889.70) to Division 3 of the Business arid Professions Code, to 
· end Sections 1793.2 and 1794 of, and to add Section 1793.25 
o, the Civil Code, to amend Section 7102 of the Revenue and 
axation Code, and to amend Section 3050 of the Vehicle 
ode, relating to warranties, and making an appropriation 
erefor. 

LEGISLATIVE COUNSEL'S DIGEST 

:·.AB 2057, as amended, Tanner. Warranties: new i;notor 
·.ehicles. 
i (1) Existing law imposes· various duties upon 
. anufacturers making express warranties with respect to 
onsumer goods, including the duty to replace the goods or 
,eimburse the buyer, as specified, if the . goods are not 
epaired to confonri to those warranties after a reasonable 
,umber of attempts. Existing law also prohibits a buyer of 
· ch goods from asserting a presumption that a reasonable 
.umber of attempts have been made to conform a new motor 
ehicle, as specified, unless the buyer first resorts to a third 
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party dispute resolution process, as defined, followingt 
that such a process is available. .. · · · . ;" 

This bill would revise the provisions relating to wa~ 
-on new m~tor vehicles to require the manufacturer~6 
representative to replace the vehicle or make restitutl" 
specified, if una?le to conform ~he vehicle to the app!f 
expre~s warranties after· a reasonable number of atte · 
The_bill;:v?.uld, on July 1, 1988, revise the definitions of"rn 
v~hicle, new ~otor vehicle," and "qualified third · · · 
~ispute resol~tion process" and define the.;<• 

-2-

. demons~ator for these purpo~s, and require the Bur~ 
Auto~otlve Repair to establish a program for the certific · 
of thir? party dispute resolution processes pursuai:i · 
regu!ations adopted by the New Motor Vehicle Boar'' 
spe<;ified. The bill would prohibit the sale or lease of a m 
vehicle transferred by a buyer or a lessee to a manufac •· 
for a nonconformity, as defined, except as specified. Th. 
would also make related changes. ' 

The bill would, on July 1, 1988, create the Certifica 
Acco~mt within the Automotive Repair Fund, to be funde ,. 
fees i':°posed on manufacturers and distributors pursu ' 
the ?ill and collected by the New Motor Vehicle Boat 
spe~ified, to be expended upon appropriation by·. 
Legislature .to pay the expenses of the bureau under the, 

(2) Existing law authorizes the award of court costs·• 
attorney's fees to a consumer who prevails in a wart' 
action. 

This bill would require the award of court costi·
attomey's fees to consumers who prevail in such actions;. 
wo~ld also a~thorize the award of civil penalties, as spec:· 
a~ams~ certam manufacturers. Existing law provides fo'' 
disposition of moneys in the Retail Sales Tax Fund .. ·•i:; 

This bill would provide for reimbursement from the · .. 
Sales Tax Fund to a manufacturer of a new motor vehicl 
an amount equal to the sales tax involved wheri 
manufacturer makes restitution to a buyer under th· 
thereby making an appropriation. · ,-':c-:' 

(3) The bill would appropriate $25,334 from the·.:· 
Vehicle Account in the State Transportation Fund to th!fl 
Motor Vehicle Board for reimbursement to the Dep . 

,\ 

() ( ) () () 
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'-Motor Vehicles for expenses incurred in carrying out 
' visions of the act, and would provide for the repayment of 
' t amount, as specified. · · 
·(4) This bill would incorporate additional changes in 
·. tion 7102 of the Eevenue and Taxation Code, proposed by 
· 276, to be operative only if AB 276 and this bill are _bo~h 
sptered and become effective January 1, 1987, and this bill 
:chaptered last. 
'Vote: %. Appropriation: yes. Fiscal committee: yes. 
fate-mandated local program: no . 

. ' 
) The people of the State of California do enact as follows: 

SECTION 1. Chapter20.5 (commencing with Section 
9889.70) is added to Division 3 of the Business and 
Professions Code, to .read: 

CHAPTER 20.5. CERTIFICATION OF THIRD PARTY 
DISPUTE RESOLUTION PROCESSES . 

9889.70. • Unless the context requires otherwise, the 
following definitions govern the construction of this 
chapter: 

(a) "Bureau" means the Bureau of Automotive 
Repair. . 

(b) "New motor vehicle" means a new motor vehicle 
as defined in subparagraph (B) of paragraph (4) of 
subdivision (e) of Section 1793.2 of the Civil Code. 

(c) "Manufacturer" means a new motor vehicle 
manufacturer, manufacturer branch, distributor, or 
distributor branch required to be licensed pursuant to 
Article 1 (commencing with Section 11700) of Chapter 4 
of Division 5 of the Vehicle Code. 

(d) "Qualified third ~arty dispute ~esolution proce~s" 
means a third party dispute resolution process .w~ch 
operates in compliance with paragraph (3) of s~bdiv1S1on 
(e) of Section 1793.2 of the Civil Code and this chapter 
and which has been certified by the bureau pursuant to 
this chapter. 

9889.71. The bureau shall establish a program for 
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1- Department o~ Motor Vehicles, _for each issi.iJ~ 
. 2 . renewal of ~he license, an amount prescribed by the, 
3 Motor Vehicle Board, but not to exceed one do ·' 
4 for each mot?r veh!cle s?ld, leased, or ,distributed]'x" 
5 for the applicant m this state during the pre~ · . 
6 calendar year. The total fee paid by each licensees,. 
7 rou~ded to the nearest d9llar in the manner descri · · 
8 Section 9559 of the Vehicle Code. No more thart 
9 dollar ( $1) shall be_ charged, collected, or received· · 

10 a~y one or more licensees pursuant to this subdi" 
11 with respect to the same ihotor vehicle. • · . 1.: 
12 (c) On or before January 1 of each calendar y~,,- _ 
13 bureau shall determine the dollar amount not to iex 
14 one dollar ($1) per motor vehicle, . w'hich sh . 
15 coll~cted an1 r~ceived by the Department of Mi 
16 Ve~1cles begmrung July 1 of that year, based upd". 
17 e~tim~t~ of the number of sales, leases, and "· · 
18 d1spos1tions of motor vehicles in this state durin"' 
19 preceding cal~ndar year: in order to fully fund; 
20 program established by this chapter during the folio · 
21 fisca! year. The bureau shall notify the New ·. 
22 Vehicle Board of the dollar amount per motor v"' 
23 that the New Motor Vehicle Board shall use in calculli 
24 the amounts of the fees to be collected from app ··· 
25 pursuant to this subdivision. :;, 
26 ( d) For the purposes of this section, "motor vehf 
27 means a new passenger or commercial motor vehicf 
28 a kind that is required to be registered under the V ·• 
29 Code, but the term does not include a motorcy · 
30 motor home, or any vehicle whose gross weight exc' 
31 10,000 pounds. .· · 
32 (e) ~he New Motor Vehicle Board-may·fa 

. 33 regulations to implement this section. ::,. 
34 9889.76. This chapter shall become operative~--
35 1, 1988. ' 
36 SEC. 2. Section 1793.2 of the Civil Code is am:~ 
37 to read: 
38 1793.2. (a) Every manufacturer of consume~-:_" 
39 sold in this state and for which the manufacture 
40 made an· express warranty shall: 

-9- AB 2057 

, . ( 1) . Maintain fu this state sufficient service and repair 
··: , facilities reasonably close to all areas where its consumer 
}.goods are sold to carry out theJerms of such warranties 

· '·,·or designate and authorize in ~this state as service and 
))·repair facilities independent repair or service facilities · 
· •1.reasonably close to all areas where its consumer goods are 
'.; sold to carry out the terms of such warranties .. 
· · As a means of complying with this paragraph, a 

manufacturer may enter into warranty service contracts 
ff with independent service and · repair facilities. The 

:, warranty service contracts may provide for a fixed 
.· schedcle of rates to be charged for warranty service or 

'_", warranty repair work, however, the rates fixed by such 
~, contracts shall be in conformity with the requirements of 
5 subdivision (c) of Section 1793.3. The rates established 
~ pursuant to subdivision ( c) of Section 1793.3, between t:he 
. , manufacturer and the independent service and repair 

8 facility, shall not preclude a good faith discount which is 
9 reasonably related to reduced credit and general 
' overhead cost factors arising from the manufacturer's 

payment of warranty charges direct to the independent 
service and repair facility. The warranty service contracts 
authorized by this paragraph shall not be executed to 
cover a period of time in excess of one year;and may be 
renewed only by a separate, new contract or letter of 
agreement between the manufacturer and the 
independent service and repair facility. 

(2) 1n the event of a failure to comply with paragraph 
(1) of this subdivision, be subject to Section 1793.5. 

(3) Make available to authorized service and repair 
facilities sufficient service literature and replacement 
parts to effect repairs during the express warranty 

:. , pe~)dWhere such service· and repair . facilities are 
. maintained in this state and service or repair of the goods 
· is necessary because they do. not conform with the 

applicable express warranties, service and_repair shall be 
commenced within a reasonable . time by the 
manufacturer or its representative in this state. Unless 
the buyer agrees in writing to the contrary, the goods 

•. 93 180 00649
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1 shall .b.e serviced or repaired so · as to co~forrn\ 
2 applicable warranties within 30 days. Delay cause 
3 conditions beyond the control of the manufacturer, 
4 representatives.• shall -serve to extend this ·: · 
5 . requirement. Where delay arises, conforming goods• 
6 be tendered as soon as possible following terminati 
7 the condition giving rise to the delay. . ~, ,' 
8 (c) The buyer shall deliver nonconforming goo 
9 the manufacturer's service and repair facility wit .,: 

10 state, unless, due to reasons of size and weight, or me 
11 of attachme1;1t, or met!1od o~nstallation, or nature]! 
12 nonconf~rm1ty, delivery cannot reasonably. 
13 accomplished. If the buyer camiot return.' 

· 14 nonconforming goods for any of these reasons he ii 
15 shall notify the manufacturer or its nearest s~rvi~e 
16 repair facility within the state. Written noti · 
17 nonconformity to the manufacturer or its service: 
18 repair facility shall constitute return of the gcio .. 
19 purposes of this section. Upon receipt of such noti · 
20 nonconformity the manufacturer shall, at its op 
21 service or repair the goods at the buyer's residen · 
22 pick up the goods for service and repair, or arrang 
23 transporting the goods to its service and repair fa· 
24 All reasonable costs of transporting the goods wh· 
25 buyer cannot return them for any of the above re' 
26 shall be at the manufacturer's expense. The reaso · 
27 . costs of transporting nonconforming goods after deli 
28 to the service and repair facility until return of the g 
29 to the buyer shall be at the manufacturer's expe ''. 
30 (d) (1) Except as provided in paragraph (2), • 
31 manufacturer or its representative in this state d 
32 service or repair the goods to conform to ~e app~ . 
33 express . warranties after a reasonable numb· 
34 attempts, the manufacturer shall either replace the' 
35 or reimburse the buyer in an . amount equal ,{' 
36 purchase price paid by the buyer, less that . ·.~ 
37 directly attributable to use by the buyer prior,j 
38 discovery of the nonconformity. ,;f 
39 (2) If the manufacturer of its representative. • 
40 state is unable to service or repair a new motor ¥' 

:•~ 

n n n n 

'· ... 
~ 

:~ 
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as that term is defined in subparagraph (B) of para~ai;r 
(4) of subdivision (e), to conform to the apphcab f 
express warrarities after · a reasonable number o · 
attempts, the manufacturer shall either J?romptly replace 
the new motor vehicle in accordance With subparagra~h 
(A) or promptly make restitution to the buyer m 
accordance with subparagraph_. (B). However, the buyer. 

.8 shall be free to elect restitutiori in lieu of r~placement, 
•9 and in no event shall the buyer be required by ·the 
· 0 · manufacturer to accept a replacement vehicle. 
1 (A) In the case of replacement, the manufacturer s~all 
2 replace the buyer's vehicle with a new motor vehicle 
'3 susbstantially identical to the vehicl: . replaced. The 
i4 replacement vehicle shall be accomparued by all express 
15 and implied warranties that normally accompany new 
"5 motor vehicles of that specific kind. The manufacturer 
7 also shall pay for, or to, the buyer the amount of any sal_es 
8 or use tax, license fees, registration fe~s, an~.other offi~ial 
g fees which the buyer is obligated to pay m connection 

with the replacment, plus any inci~ental d8;ffiages to 
hich the buyer is entitled under Section 1794, mcluding, 

but not limited to, reasonable repair, towing, and rental 
car costs actually incurred by the buyer. 

(B) In the case of restitution, the manufacturer s~all 
make restitution in an amount equal to the actual pnce 
paid or payable by the buyer, incl1;1ding any ~h~ges to~ 
transportation and manufacturer-mstalled options, u 
excluding nonmanufacturer items installed by a dealeh or 
the buyer and including any collateral charges sue _as 
sales tax, license fees, registration fees, ~i o:eb~~~fs 
fees !us any incidental damages to wh1c e . y 
entitl.~d under Section 1794, including, but not limit:1-J1• reasonable repair, towing, and rental car ·costs __ ac y 
incurred by the buyer. · t 

(C) When the manufacturer replaces the new mh oil 
vehicle pursuant to subparagraph (A), the buf& !ctly 
onl be liable to pay the manufacturer an amoun r . 
atJbutable to use by the buyer of !f1e redp:ced ~tf c!e 

rior to the time the buyer first delivere e ve c e_ o 
te manufacturer or distributor, or its authorized seTVIce 

n n (\ r, • 1'.l.'l 22CJ \ 
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1 
2 
3 
4 
5 
6 
7 
8 
9 

:~ rt; 1hf a~~~~t~fo~%~:ction of the pr_obl?m t~i 
pursuant to subparagraph ~B)Wtten restitution is,. 
the manufacturer to th b , e amount to be Pat 
manufacturer b h e uyer may be reduced B 
by the buyer PJ;r ~~ ~:eotnt dii:ctly attributable'.t 
the vehicle to the lffie t e buyer first deli', 
authorized service and:~uf~ctur~~ or distributor;, , 
problem that gave r· p~r fahihty for correction\i 
amount directly attrib~:ebl o t e nonconformity~ 
determined by multi I ~ e tto use by the buyer sli" 
motor vehicle paid op ymg bt e bactual price of th. 

r paya e y th b . . any charges £ e uyer, me! 
manufacturer-installed o o~o transpor~ation , ~ 
denominator 120,000 an~ h ns'. by I!- fr~ction having· 
number of miles traveled b ~hmg as its numerato. 
to the time the buyer firs/ d { new motor vehicle, 
manufacturer or distrib e ~vered the vehicle t 
repair facility for correc~~~, of t~s au~rized servic· 
to the nonconformity Nothi . e phir_o em that gav __ , 
any wa lim · h .' ng m t s paragraph s 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 

buyer Jnder ~~ ~t~!his or remedies available,f 

of ~eJe~bt;\~:~ t:~~es~~ed that a reasonable n 
vehicle to th Ii ma e to conform a new · 

fr e ~pp cable express warranties if 't ., 
year . om delivery to the bu er '_wi · 
0(!0

) ~hter of the vehicle, whfuhei!r 
1
;~:!.s~~: ~ . 28 

. 29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

e same nonconformity h b b' '"' 
four or more times b th as een su ~ect to;; 
th b Y e manufacturer or its ageri ' 

e uf:uyer has at least once directly notified 
man acturer of the need for the . 
nonconformity or (BJ the vehi 1 . repair o, 
rea f .' c e 1s out of servi son o repair of nonconfornu'ti b th --, o ·t es Y e manufac r I s agents for a cumulative total f . 

ft:~t~datafi~~nilial1eblivery ofdthe vehl7le~~r:he ~-
b t e exten ed on! y 1f repairs c -

e pef ormed du~ to conditions beyond the control 
:and' ac~rer or ~ts agents. The buyer shall be re· 

irec y notify the manufacturer urs •. 
subparagraph (A) only if the manufacture~ has'' 

-13- AB 2057 

'Land conspicuously disclosed tci the buyer, with the 
' .warranty or the owner's manual, the provisions of this 
: subdivision and that of subdivision (d), including the 

requirement that the buyer · must notify the 
5·, manufacturer directly pursuant to . subparagraph (A). 
6 · This presumption shall be · a: rebuttable presumption 
'i, affecting the burden of proof, and it may be asserted by 
ii the buyer in any civil action, including an action in small 
/J. claims court, or other formal or informal proceeding. 
·o (2) If a qualified third party dispute resolution process 
i,: exists, and the buyer receives timely notification in 
2· writing of the availability of a third party process with a 
3 description of its operation and effect, the presumption 
j · in paragraph (1) may not be asserted by .the buyer until 
· · after the buyer has initially resorted to the .third party 
!(·process as required in paragraph (3). Notification of the ·· 
'7 · availability of the third party process is not timely if the 
'13 .. buyer suffers any prejudice resulting from any delay in 
9 giving the notification. If a qualified·third party.dispute 

resolution process does not exist, or if the buyer is 
, dissatisfied with the third party decision, or if ·the 
· manufacturer or its agent neglects to promptly fulfill the 

'. terms of such third party decision after the decision is 
accepted by the buyer, the buyer may assert the 
presumption provided in paragraph (1) in an action to 
enforce the buyer's rights under subdivision ( d). The 
findings and decision of the third party shall be 

·. admissible in evidence in the action without further 
:· .. foundation. Any period of limitation of actions under any 
. federal or California laws with respect to any person shall 
,i..· be extended for a period equal to the number of days 
2 between the date a complaint is filed with a third party 
· dispute resolution process and the date of its ~ecision ~r 

the date before which the manufacturer or 1ts agent 1s 
required by the decision to fulfill its terms if the decision 
is accepted by the buyer, whichever occurs later. 

(3) A qualified third party dispute resolution process 
shall be one that does all of the following: 

(A). Complies with the minimum requirements of the 
Federal Trade Commission for informal dispute 

9~ 260 00651
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l settlement procedures as set forth in Part 703 0t·, 
2 of the Code of Federal Regulations as those re .ill 
3 read on January 1, 1987 .. • ·· ·. ·· · ' . . ..... 
4 (B) Render~ decisions which are bindlng'.~ · 
5 manufacturer_ 1f the buyer elects to accept the d • .. 
6 (C) Prescnbes a reasonable time, not to eic 
7 da}'.s after the decision is accepted by the buyer 
8 w~1ch th~ I?anufacturer or its agent must fulfill th . 
9 of its dec1s10ns. ·,,,c · · 

lO . (D) Pro_vides arbitrators who are assigned-~~:-: 
11 disputes with copies of, and instruction in, the pi:;;< 
12 of the Federal Trade Colnmission's regulation ,fl. 
13 703 of 1:itle 16 of the Code of Federal Regulation:k 
14 r(egulations. rea~ hon January 1, 1987, Divisi 
15 commencmg wit Section 2101) of the Conin1 
16 Code, and this chapter. . .. :' 
17 (E) Requires the manufacturer, when the;~ 
18 orders, und~r the terms of this chapter, either~. · 
19 nonconformu~g motor vehicle be replaced if the'ii 
20 consents to this remedy or that restitution be made · 
21 ?uyer, to replace the motor vehicle or make res '. 
22 m accordan~e with paragraph (2) of subdivision:1 

23 (?!'): Provides, at the request of the arbitratd 
24 ma!onty of the arbitration panel, for an inspectiii 
25 wntten report on the condition of a nonconfo". 
26 motor vehic!e,. at no cost to the buyer, by an auto·· 
27 expert who 1s mdependent of the manufacturer.-.' 
28 (G) Takes _into account, in rendering decisio· 
29 legal and eqwtable factors, including, but not limf 
30 the written warranty, the rights and remedies co ~ 
31 in reguiations of the Federal Trade •Co ' 
32 contained in Part 703 of Title 16 of the Code of.El 
33 R~~ations as those re~ations read on Januarjq 
34 D1v1S1on 2 (commencmg with Section 2101). 
35 Co~merc_i_al Code, this chapter, and any other eq 
36 considerations appropriate in the circumstances. N. 
37 in _this chapter requires that, to be certified as a q 
38 third party dispute resolution process pursuan · 
39 section, decisions of the process must consider of: 
40 remedies in the form of awards of punitive d ·.'.: 

n n (\ n 

, 
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multiple damages, under subdivision .( c) of Section 1794, 
or of attorney's fees under subdivision ( d) of Section 1794, 
or of consequential damages other than as provided in 
subdivisions (a) and (b) of Section 1794, including, but 
not limited to, reasonable repair, towing and rental car 

-.costs actually incurred by ttill buyer. 
(H) Requires that no arbitrator deciding• a dispute 

may be a party to the dispute and that no other person, • 
including an employee,. agent, .or dealer for the 
manufacturer, may be allowed to participate· 
substantively in the merits of .any dispute with the 
arbitrator unless the buyer is allowed to participate also. 
Nothing in this paragraph prohibits any member of an 
arbitration board from deciding a dispute. 

(I) Obtains and maintains certification by the Bureau \ ... 
of Automotive . Repair pursuant to Chapter · 20.5 
(commencing with Section 9889.70) of Division 3 of the 
Business and Professions Code. · 

(4) For the purposes of subdivision (d) and this 
subdivision the following terms have the following 
meanings: 

(A) "Nonconformity" means a nonconformity which 
substantially impairs the use, value, or safety of the new 
motor vehicle to the buyer or lessee. · • 

(B) "New motor vehicle" means a new motor vehicle 
which is used or bought for use primarily for personal, 
family or household purposes. "New motor vehicle" 
includ~s a dealer-owned vehicle and a "demonstrator" or 

. other motor vehicle sold with a manufacturer's new car 
warranty but does not include a motorcycle, a 
motorhome, or a motor vehicle which is not registered 
under the Vehicle Code because it is to be operated or 
used exclusively off the highways. A "demonstrator" is a 
vehicle assigned by a dealer for the purpose of 
demonstrating qualities and characteristics common to 
vehicles of the same or similar model and type. · 

(5) No person shall sell_ or lease a motor vehicle 
transferred by a buY.er or lessee tO' a . manufacturer 
pursuant to paragraph (2) of subd!vision (d) unle~s _the 
nature of the nonconformity experienced by the ongmal 
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1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
2.'l 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 

pursuant to this .subdivision. • 
(3) After the occurrence of the events giving ris, 

the presumption established in paragraph (l)' 
subdivision ( e) of Section 1793.2, the buyer may s: 
.upon the manufacturer a written notice requesting, 
the manufacturer comply with paragraph · . (2)° 
subdivision (d) of Section 1793.2. If the buyer fai, 
serve the notice, the manufacturer shall not be liabI 
a civil penalty pursuant to this subdivision. 

( 4) If the buyer serves the notice describe 
paragraph (3) and th~ manufacturer complies . 
paragraph (2) of subdivimon (d) of Section 1793.2 wi 
30 days of the service of that notice, the manufac 
shall not . be liable for a civil . penalty pursuant to ·· 
subdivision. 

(5) If the buyer recovers a civil penalty 
subdivision (c), the buyer may not also recover a . 
penalty under this subdivision for the same violatio 

SEC. 5. Section 7102 of the · Revenue and Taxa 
Code is amended to read: 

7102. The money in the fund shall, upon order of,' 
Controller, be drawn therefrom for refunds under 
part, and pursuant to Section 1793.25 of the Civil Cod, 
be transferred in the following manner: ; 

(a) (1) All revenues, less refunds, derived under:· 
part at the 4¾ percent rate, including the impositio. 
sales and use taxes with respect to the sale, storage, '. 
or other consumption of motor vehicle·fuel which wi 
not have been received if the sales and use tax rate''.I 
been 5 percent and if motor vehicle fuel, as define 
purposes of the Motor Vehicle Fuel License Tax 
(Part 2 (commencing with Section 7301)), had 
exempt from sales and use taxes, shall be estimated b 
State Board of Equalization, with the concurrence · 
Department of Finance shall be transferred during .. 
fiscal year to the Transportation Planning ·1-
Development Account in the State Transportation ~.,, 
for appropriation pursuant to Section 99312 of the P\ 
Utilities Code. '.'·' 

(2) If the amount transferred pursuant to para 

-19- AB 2057 

( 1) is less · than one hundred ten million dollars · 
· ($110,000,000) in any fiscal year, an additional amount 
. equal to the difference between one hundred ten million 

's dollars ($110,000,000) and the amount so transferred shall 
5,.be transferred, to the extent funds are available, as 
· follows: · · 

it;~ (A) For .the 1986-87 fiscal year, from the General 
'· Fund. · a . . . 
,9 (B) For the 1987-88 and each subsequent fiscal year, 
,0 from the state revenues due to the imposition of sales and 
·:i use taxes on fuel, as defined for purposes of the Use Fuel 
.2 Tax Law (Part 3 (commencing with Section 8601)).·. 
3 (b) The balance shall be transferred to the General 
A Fund. 
t5 (c) The estimate required by subdivision (a) shall be 
· 6 based on taxable transactions occurring during a calendar 
.7 year, and the transfers required by subdivision (a) shall 
.8 be made during the fiscal year that commences during 

•.9 that same calendar year. Transfers required by 
paragraphs (1) and (2) of subdivision (a) shall be made 
quarterly. · 

SEC. 6. Section 7102 of the Revenue and Taxation 
Code is amended to read: 

7102. The money in the fund shall, upon order of the 
Controller, be drawn therefrom for refunds under this 
part, and pursuant to Section 1793.25 of the Civil Code, · 
or be transferred in the following manner: 

(a) (1) All revenues, less refunds, derived under this 
part at the 4¾ percent ·rate, in~luding the imposition of 
sales and use taxes with respect to the sale, storage, use, 
or other consumption of motor vehicle fuel which would 
not have been received if the sales and use tax rate had 
been 5 percent and if motor vehicle fuel, as defined for 
purposes of the Motor Vehicle Fuel License· Tax: Law 
(Part 2 (commencing with Section'7301)), had been 
exempt from sales and use taices, shall be estimated by the 
State Board of Equalization, with the concurrence of the 
Department of Finance shall be transferred during each 
fiscal year to the Transportation Planning and 
Development Account in the State Transportation Fund 

93 380 00653
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· l buyer or lessee is clearly and conspicuously disclos~, 
2 nonconformity is · corrected, . and the manufa(i 

. 3 -warrants to the new buyer· oi- · lessee in writing'1, 
4 period of one year that the motor vehicle is free,if 

. 5 nonconformity. ·. ,,t 
6 SEC. 3. Section 1793.25 is-added to the Civil Co: 
7 read: ;;;J 
8 1793.25. (a) Notwithstanding Part 1 (commci,. 
9 with .Section 6001) of Division 2 of the RevenuJ 

10 Taxation Code, the State Board of EqualizatioIJ:;! 
11 reimburse the manufacturer of a new motor vehicli 
12" .. an amount equal to the sal°t,s tax which the manufat:'f 
13 · includes in making restitution to the buyer purstllui 
14 subparagraph (B) of paragraph (2) of subdivision~ 
15 Section 1793.2, when satisfactory _proof is provide, -. 
16 the retailer of the motor vehicle for which'.'! 
17 manufacturer is making restitution has reported and' 
18 the sales tax on the gross receipts from the sale 'O:_ 
19 motor vehicle. The State Board of Equalizatiotii'l 
20 adopt rules and regulations to carry out, faci 
21 compliance with, or prevent circumvention or evasjp 
22 this section. "-~ 
23 (b) Nothing in this section shall in any way charig, 
24 application of the sales and use tax to the gross TE:;S 
25 and the sales price from the sale, and the storage, aj, 
26 other consumption, in this state or tangible per: 
27 property pursuant to Part 1 (commencing with se·cj 
28 6001) of Division 2 of the Revenue and Taxation,'@ 
29 (c) The manufacturer's claim for reimbursemeq 
30 the board's approval or denial of the claim shall be Sli., 
31 to the provisions of Article 1 ( commencing with S, · 
32 6901) of Chapter 7 of Part 1 of Division 2 of the Rev. 
33 and Taxation Code, except Sections 6902.1, 6903, 
34 and 6908 thereof, insofar as those provisions .ari 
35 inconsistent with this section. ,:di 
36 SEC. 4. Section 1794 of the Civil Code is amenc/,l 
37 read: : ,,;;if 

. .... v.. 
38 1794. (a) Any buyer o~ consumer goods•·r.t 
39 damaged by a failure to comply with any ob!! .. 
40 under this chapter· or under an implied or ;Je~ 

u l) u (J u 
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warranty or service contract may bring an action for the 
_ recovery of damages and other legal and equitable relief. 
S, (b) The measure of the buyer's damages in an action 
;t .under this section shall ee fill felle•Ns include the rights of 
i _ replacement or reimbursement as set forth in-subdivision 
· (d) of Section 1793.2, and the following: • · , · ·· 
_; ( 1) Where the buyer has rightfully rejected or 
· justifiably .revoked acceptance of the goods · or has 

9 exercised any right to cancel the sale, Sections 2711, 2712, 
(0 . and 2713 of the Commercial Code shall apply. 
h · (2) Where the buyer has accepted the goods, Sections 
~- 2714 and 2715 of the Commercial Code shall apply, and · 
(3 the measure of damages shall include the cost of repairs 
'.4 necessary to make the goods conform. . 

( c) If the buyer establishes that the failure to comply 
,6 was willful, the judgment may include, in addition to the 
(l., amounts recovered under subdivision (a), a civil penalty 
i8 which shall not exceed two times the amount of actual 
... damages. This subdivision shall not apply jn any class 

action under Section 382 of the Code of Civil Procedure 
or under Section 1781, or with respect to a claim based 
solely on a breach of an implied warranty. . . __ 

( d) If the buyer prevails in an action under this 
section, the buyer shall be allowed by the court to recover 
as part of the judgment a sum equal to the aggregate 
amount of .costs and expenses, including attorney's fees 

,,_ · based on actual time expended, determined by the court 
· - to have been reasonably incurred by the buyer in 

connection with the commencement and prosecution of 
such action. · 

( e) ( 1) Except as otherwise provided in this 
subdivision, if the buyer establishes a violation of 
paragraph (2) of subdivision (d) of Section 1793.2, the 
buyer shall recover damages and reasonable attorney's 
fees and costs, and may recover a civil penalty of up to 
two times the amount of damages. 

(2) If the manufacturer maintains a qualified 
third-party dispute resolution process which substantially · 
complies with subdivision ( e) of Section 1793.2, the 
manufacturer shall not be liable for any civil penalty 
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1 respect to the •issuance, renewal; refusal -to"¥;. 
2 suspension, or revocation of the license :Of any new··' 
3 V?hi~le dealer,--mariufacturer, 'manufacturer bi' 
4 ~stnbu~or, dis~ibutor branch, or representative ii~.' 
5 · hce~se 1s reqmred under Chapter 4 (commencing 
6 Section 11700) of Division 5. · - - ·• _ 
7 ( d) Hear and consider, within the limitations ,;. 
8 accordance with the_ procedure_ provided, a -:if 
9 presented by a franchisee pursuant to Section 3060;i 

10 3064, or 3065. A member of the board who is a new "' 
11 ve~cle dealer may nob,_ participate in, hear, co '" 
12 ?dv1se_ other members upon, or decide, any · ., 
13 mvolvmg a protest filed pursuant to Artie 
14 (commencing with Section 3060). -" 
15 SEC. 8. The sum of twenty-five thousand ·:" 
16 hundred thirty-four dollars ($25,334) is he 

_ 11_7i?appr']JJriated from the __ funds deposited, p_ursu _" 
I~~llJjp[L3016 of the Veliicle Code, in the Motor Ve 
-1!1l'4f~f(g}pit in the State Transportation Fund to the". 
20#,MqforYehicle Board for the purpose ofreimbursin-' 
21-J;}'[.?,egm,:tment of Motor Vehicles for its expens" 
22.'it/¥.PP}flJJJ,"'nting Section 9889. 75 of the Busines~ 
23.,;,,pfi,fesilons Code. . t; 
24 (b) T_he amo_unt appropriated by subdivision (a/ 

· 25 be repmd, plus interest, from the Certification Acco·' 
26 the Automotive Repair Fund in the 19~9 fiscal ye' 
21 provided in subdivision (c). Theinterestshallbech' 
28 at the rate earned by the Pooled Money Inves •" 
29 Account in_ the General Fund during the period·'.. 
30 January 1, 1988, until the date the transfer of· 
31 required by subdivision (c) takes place and shall biJ 
32 for that same period of time. The Bureau of Autoiil 
33 Repair shall take into account the requirement to'•, 
34 the _amount appropriated by subdivision_ (a); 
35 interest, in determining the dollar amount, per "~ 
36 specified in subdivision (c) of Section 9889.75 ,(l 
31 Business and Professions Code. 
38 · (c) The sum of twenty-five thousand three h-, 
39 thirty-four dollars ($25,334), plus so much more as 
40 be needed to pay the interest required by subdf, 

:, ... 
~ ,,. 
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•- _(b), shall be transferred from the Certification Account 
f in the Automotive. Repair Fund to the Motor Vehicle 
, Account in the State Transportation Fund during the 
·· 1988-89 fi!ical year. The transfer shall be in repayment of 
. -the amount appropriated pursuant to subdivision (a), 

6 • plus interest as required by subdivision (b),and shall be 
·J deposited in the Motor Vehicle Account to the credit of· 

·the funds deposited in that account pursuant to Section 
9 3016 of the Vehicle Code. · · 
O If the amount used by the New Motor Vehicle Board 
l to reimburse the Department of Motor Vehicles for its 
·2 · expenses in implementing Section 9889. 75 of the Business 
3 and Professions Code is· less than the amount 
4 appropriated by subdivision (a), the unused portion of, 
'5 the appropriation shall· revert to the Motor Vehicle 
6 Account and the amount transferred by this subdivision 
·7 shall be reduced to the amount actually used by the· New 
~ Motor Vehicle Board to reimburse the Department of 
9 Motor Vehicles, plus the interest on that amount. 

This subdivision shall become operative on July 1, 1988. 
SEC. 9. The amendment of subdivision (b) of Section 

1794 of the Civil ,Code made at the 1987-88 Regular 
Session of the Legislature does not constitute a change in, 
but is declaratory of, existing law. 

SEC. 10. Section 6 of this bill incorporates 
mnendments to Section 7102 of the Revenue and 
Taxation Code proposed by both this bill and AB 276. It 
shall only become operative if (1) both bills are enacted 
and become effective on or before January 1, 1988, (2) 
each bill amends Section 7102 of the Revenue and 
Taxation Code, and ·(3) this bill is enacted after AB 276, 
in which case Section 5 of this bill shall not become 

.. operative. 

0 
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• THIRD READING 

SENATE RULES COMMITTEE 

Office of 
Senate Fioor Anaiyses 

1100 J Street. S::it;, i 20 
44b-$14 

Comrrolttee Votn: 

Bill No. 

Authoi: 

Amanded: 

Vote Required: 

Senate Floor Vole: 

• 
All 2057 

T anne .- (D) 

9/4/87 in Senate 

2/3 

AssemblyFloorVote: 54-20, p. 2929, 6/22/87 

stJB.JECT: Warranties: new motor vehicles 

SOIIKCE: Author 

DIGEST: This bill provides that the vehicle manufacturers' volunt~ry dispute 
resolution procedures be replaced by a state certified dispute resolution 
process. 

This bill also provides that should a vehicle manufacturer be liable to a buyer 
for treble damages and attorney's fees. 

ANALYSIS: Existing law imposes various duties upon manufacturers making express 
warranties with respect to consumer goods, :j.ncJ.uding the duty to replace the 
goods or reimburse the buyer, as specified, if the goods are not repaired to 
conform to thos<> warranties after a reasonable number o: attempts, Existing law 
also prohibits a buyer of such goods from asset·ting a presumption that a 
reasonable number of atcempts have been made to conform a new motor vehicle, as 
specified, unless the buy~r first resorts to a third party dispute resolution 
ptocess. as defined, following notice that such a process is available. 

This uill would revise the provisions relating to warranties on new motor 
vehicles to require the manufacturer or its representative to replace the 
vehicle or mnke restitution, as specified, if unable to conform the vehicle to 
the applicable express warranties after a reasonable number of attempts. The 
Lill wuulU., ~1u July l, i936, revise tr.a deiinitions of '!motor vehlcle, 11 nnew 
motor vehicla," and "qualified third party dispute resolution process" and 
define the u1·m "demonstrator" for these purposee, and require the Bureau of 
Automotlve Repnir to establish a program for the certification of third party 
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• • AB 20!17 
Pare 2 

dt11pute resolution rrocesses pursuant to regulations adopted by the Nev Motor 
Vehicle io• rd, as Bpcci!icu. The bill .-ould prohibit the sele or lease of a 
aotor vettcle transferred by a buyer or a lesser to a manufacturer for a 
nonconfor2ity, except as specified. 

The bill would, on July 1, 1988, create the Certification Account within the 
Aut0110tive Repair Fund, to be funded by feea iapoaed on - • nufacturers and 
diatributora and collected by the Nev Motor Vehicle Board, to be expended upon 
appropriation by the Legislature to pay the expenses of the bureau under the 
bill. 

Existing law authorizes the award of court coats and attorney's fees to consumer 
who prevail in such actions, and would also require the award of civil 
penalties, including treble damages, against certain manufacturers. Existing 
law provides for the disposition of moneys in the Retail Sales Tax Fund. 

This bill provides that $25,334 be appropriated from deposited funds, as 
specified, in the hotor Vehicle Account in the State Tran• portatioa Fund to the 
Nev Motor Vehicle Board for the purpo• e of reimbursing the Departaent of Motor 
Vehicles. 

This amount will be repaid, plus interest, from the certification account in the 
Aut0110tive Repair Fund. 

The purpose of this bill is to improve protections for vehicle purchasers under 
the existing lemon law. 

Existing law provides that a manufacturer who is unable to service or repair 
c~nsumer goods, including motor vehicles, so that they conform to the applicable 
warranties after a reasonable number of attempts, must either replace those 
goods or.reimburse the buyer. ln 1982, the law was amended by All 1787 (Tanner), 
commonly referred to as the lemon law. Specifically, it: 

- Define~ "reasonable number or attempts" for new 1D0tor vehicles 11s either four 
or more repair attempts on the same major defect, or, more than 30 days out 
of service for service/repair of one or more major defects, within the first 
year or 12,000 miles of use. 

Requires a buyer to notify the manufacturer directly of a continuing defect 
and to usd a dispute resolution program meeting specified minimum standard• 
prior t:o anserting the "lemon presumption" in a legal action to obtain a 
vehicle re11lacement or refund. 

Define• th" "lemon presumption" as the "reasonable number of attempts" :i.n the 
paragraph nbove. 

This bill would amend and clarify the lemon law. lt would establish a 
structure ror certifying third-party dispute mechanisms, requirements for 
certification and provide for treble damages and attorney's fees to consumers 
who obtain A judgement against a manufacturer who does not have a certified 
lemon law ~rbitration program. 
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This bill vould: 

ai keq11re the Bureau of Automotive Repair (BARj to: certify the arD1tration 
programs for resolution of vehicle warranty disputes as requested; annually 
recertify those programs or decertify as inspection warrants; notify the 
Department of Motor Vehicles (DMV) of the failure of a manufacturer, 
diatributor, or their branches to comply with arbitration decisions; 
investigate consumer COlllplaints regarding qualified programs; and, submit a 
biennial report to _the Legislature evaluating the effectiveness of the 
program. 

b) 

c) 

d) 

Authorize BAR to charge fees to be collected by the Nev Motor Vehicle Board 
{NMVB) in the Department of Motor Vehicles (DMV), beginning July 1, 1988, 
from specified NMVB licensees, not to exceed $1 (one dollar) for each new 
motor vehicle sold, leased, or distributed in California. The fees would be 
deposited into the Certification Account of the Automvtive Repair Fund. 

Require motor vehicle manufacturers to replace defective vehicles or make 
restitution if the manufacturer were unable to service or repair the 
vehicles after a reasonable number of buyer requests. The buyer, however, 
would be free to talte restitution in place of a replacement vehicle. 

Specify what would be included in the replacement and refund option. 

In case of replacement, the new motor vehicle would be accompanied by all 
express and implied warranties. The manufacturer would pay for, or to, 
the buyer the amount of any sales or use tax, license and registration 
fees, and other official fees which the buyer would be obligated to pay 
in connection with the replacement, plus any incidental damages the buyer 
would be entitled to including reasonable repair, towing, and rental car 
·costs. 

In case of restitution, the manufacturer would pay the actual price paid 
inciuding any charges for transporLation and manufacturer-installed 
options, sales tax, license fees, and registration fees plus incidental 
damages. The amount directly attributable to use by the buyer would be 
determined as prescribed and could be c·,btracted from the total owed to 
the buyer. 

e) Clarify that the vehicle buyer could assert the "lemon presumption" in any 
civil action, small claims court action or other formal or informal 
proceeding. 

f) Set forth a qualified third party dispute .resolution process and require 
compliance with the minimum requirements of the Federal Trade Co11111ission 
(FTC) for informal dispute settlement procedures as defined on January l, 
1987. 

g) Amend the definition of a "new motor vehicle" which is covered by the lc,mon 
law to include dealer-owned vehicles end demonstrator vehicles. 

h) Prevent a vehicle repurchased by a manufacturer under the lemon law fr~m 
being resold as a used car unless the nature of the car's problems were 
disclosed, the problems were corrected, and the manufacturer warranted that 
the vehicle is free of those problems for one year. 
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• • AB 2057 
Pa_ge 4 

i) Require the Board of Equali2atto~ to reimburse the manufactur•r in an 111110unt 
equal to the aalae tax paid for vehicle• for which the 11anufacturer provided 
th,· apecifi•d refund to the buyer. 

j) Provide for award• of treble dnagea end reasonable attomey'• f••• and 
coat• if the buyer vere awarded a judg••nt and the unufacturer did not 
uintain a qualified third party di• pute ra•olution proc••• u ••t•bliahad 
by tbi• chapter, with • pecified exception•• 

The author worked with the Ford Motor Co., General Motors, and Honda,•• well u 
Automobile Importers of America, to amend this bill to remove their oppo• ition. 
Theae companies are now neutral. 

Prior Legislation 

Ali 1787 (Tanner), Cnapter 388, Statutes of 1982, pas• ed the Senate 28-'•• 

AYES (28)-Senators Ayala, Bev~rly, &,;,1wnght, Campbell, 
Carpenter, Davis, Dills, Ellis, Fr,m, Greene, Holmdahl, Jolinson, 
Keene, M .. rks, Mello, Monto)'a, .Nielsen, O'Keefe, Petri', Presley, 
Rains, Robbins, Roberti, Russell, Sierot)', Stiern, Vuich, and Watson. 

NOES (4)-Senators Richardson, Schmitz, Seymour, and Speraw. 

nSCAL Ollt;t: Appropriation: Yes 

SUPPO&f; (Verified 9/4/87). 

Attorney General 
Chrysler Corp. 
Motor Voters 

Fiscal Co-ittee: Yes 

Califomia Public Interest Research Group 
Consumers Unic,n 

Local: No 

MCunDIS DI ~UPPOIO:; The purpose of this bill, according to the author, is to 
strength~n the existing le!!'on law, to eliminate inequities that have occurred 
from that lav's implementation and to ensure that ovners of seriously defective 
n• v cars can obtain a fair, impartial and speedy hearing on their complaints. 

The author and proponents state that since the effe~tive date of the lemon lav 
over four years ago, there have been nU111erous complaints from new car buyers 
concerning its implementation. While these complaints reflect continued 
dissatisfaction with the manufacturer's ovn resolution of disputes regarding 
defective nev vehicles, they have also alleged that the dispute resolution 
progr_. financed by the manufacturers are not operated impartially. Con•Ulllers 
have complained of: long delays in obtaining a hearing (beyond the prescribed 
40-60 day ti• e limit); unequal access to the arbitration proc• aa; and 
unreasonable decisions that do not appear to exhibit knowledge of the lemon 
law'• provisions or provide an adequate a110Unt of reimbursement even when a 
refund deciaion la ordered. 
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AB 2057 

<XN:tJRRENCE IN SENATE 1IMEN[l,IEN'l'S 

AB 2057 (Tanner) - As Anended: Septerrber 4, 1987 

ASSEMBLY VOTE 54-20 ( June 22, 1987 ) SENATE VOTE 39-0 

Original carmittee Reference: G. E. & cnl. PRO. 

(Septatlber 8, 1987) 

DIGEST 

2/3 vote required. 

Existing law provides that a manufacturer who is unable to service or repair 
con= goods, including IIOtor vehicles, so that they confonn to the 
applicable warranties after a reasonable number of attenpts, must either 
replace those goods or reimburse the buyer. In 1982, the law was amended by 
AB 1787 (Tanner), camonly referred to as the "laron law." 

Specifically, the laton law: 

1) Defines "reasonable mmi:ler of attenpts" for new IIOtor vehicles as either 
four or nDre repair attenpts on the sane major defect, or nDre than 30 
days out of service for service/repair of one or =re major defects within 
the first year or 12,000 miles of use. 

21 Requires a buyer to notify the manufacturer directly of a e<;ll'ltinuing 
defect and to use a · dispute resolution program meeting specified mininmt 
standards prior to asserting the "laron presumption" in a legal action to 
obtain a vehicle replacanent or refund. 

3) Defines the "laron presumption" as the "reasonable number of atterpts" in 
the paragraph above. 

As passed by the Assembly, this bill amended and clarified the laton law. It 
specified a structure for certifying third-party dispute mechanisms, specified 
n!gUiratents for certification and provided for treble damages and attorney's 
fees to con=s who obtain a judgrrent against a manufacturer who does not 
have a certified laron law arbitration program. (The bill 'WOlll.d beca,e 
effective July 1, 1988.) Specifically, it: 

1) Bequired the Bureau of Autarotive Repair (BAR) to: certify the arbitration 
programs for resolution of vehicle warranty disputes as requested: 
annually res:ertlfy those programs or decertify as inspection warrants: 
notify the · Departnent of Motor Vehicles ([MV) of the failure of a 
manufacturer, distributor, or their branches to caoply with arbitration 
decisions: investigate COllSlll'ler caoplaints regarding qualified programs: 

- continued -
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and suanit a biennial report to the Legislature evaluating the 
effectiveness of the program. 

AB 2057 
·page 2 

2) Authorized BAR to charge fees, to be collected by the New Motor Vehicle 
Board (NMIIB) in IMV beginning July 1, 1988, frail specified NMVB licensees, 
not to exceed $1 for each new motor vehicle sold, leased, or distributed 
in California. '!he fees wcw.d be deposited into the Certification Account 
of the Autaiotive Repair Fund. 

3) Required motor vehicle manufacturers to replace defective vehicles or make 
restituticm if the manufacturer is unable to service or · repair the 
vehicles after a reasonable nunber of buyer requests. '!he buyer would be 
free to take restitution in place of a replacenent vehicle. 

4) Specified that the follc:Ming is included in the replacement and refund 
cptial: 

a) In case of replacement, the new motor vehicle nust be accatpailied by 
all express and iltplied warranties. '!he manufacturer lllllSt pay the 
amount of any sales or use tax, license and registration fees, or 
other official fees which the buyer is obligated to pay in connection 
with .the replacement, plus any incidental damages the buyer is 
entitled to including reasonable repair, tCMing and rental car costs, 
as specified. 

b) In case of restitution, the manufacturer nust pay the actual 
price paid including any charges for transportation and . 
manufacturer-installed options, sales tax, license fees and 
registration fees plus incidental damages. '!he amount directly 
attributable to use by the buyer nust be deteJ:mined as prescribed 
and may be subtracted frail the total owed to the buyer. 

5) Clarified that the vehicle buyer may assert the "lemon preSUl!ption" in any 
civil action, small claims court action or other fcmnal or info:cmal 
proceeding. 

6) Set forth a qualified third-party dispite resolution process which, am:>D3' 
other things, clarified that dealer and/or manufacturer participation in 
the decision-making process is not acceptable unless the consuner is 
allowed equal participation1 specified certain requirenents for hcM 
arbitration boards should foll= up on repair attetpt decisions and 
required c:atplianoe with the miJwmJm requirements of the Federal Trade 
camdssion (F'lt:) for informal dispite settletent procedures as defined cm 
Januazy 1, •1987. 

- continued -
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AB 2057 
Page 3 

7) 1lllended the definition of a "new =tor vehicle" which is covered by the 
lem::m law to include dealer-owned vehicles and dem::mstrator vehicles. 

8) Prevented a vehicle repurchased by a manufacturer under the leron law fran 
being resold as a used car unless the nature of the car's problans are 
disclosed, the problans are corrected, and the manufacturer warrants that 
the vehicle is free of those problans for one year. 

9) Required the Board of Fqualization to reimburse the manufacturer in an 
am::,unt equal to the sales tax paid for vehicles for which the manufacturer 
provides the specified refund to the buyer. 

10) Provided for treble damages and reasonable attorney's fees and costs if 
the buyer is awarded a judgment and the manufacturer does not maintain a 
qualified third-party dispute resolution process as established by this 
chapter. 

The Senate arrendrtents: 

l) Authorize rather than require the award of treble damages against certain 
manufacturers. 

2) Exarpt a manufacturer fran liability for treble damages under specified 
conditions. 

3) Prevent the cansum:r fran collecting treble damages for violations of =re 
than one provision of the law. 

4) Provide that auto arllitration programs are certifiable by BAR if they are 
in "substantial CCl!pliance" with specified criteria. 

5) Reduce the information which applicants for a license must provide the 
NMVB to the number of IIOtor vehicles sold, leased, or otherwise 
distributed in California during the rroceeding year and delete the phrase 
"any ,other information that the NMVB may require." 

6) All.ow an aiployee, agent, or dealer for the manufacturer to serve on the 
arllitration panel and decide a dispute as long as he or _she is not a party 
to the dispute and clarify that if anyone (e.g., an industry expert) 
participates substantively in the merits of any disp.ite, the buyer is 
allowed to participate also. 

7) Delete the requirenent that if the arllitration panel decides that a 
further repair attarpt must be made, another panel hearing date must be 
set no later than 30 days after the repair attempt has been made, to 
detemine whether the manufacturer has co=ected the nonconfomrl.ty. 

- continued -
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AB 2057 
Page 4 

8) Specify that only under the circumstance where a manufacturer has taken a 
car back which is det:emi.ned under the definition in the law to be a 
"lemon" does the nature of the nonconfcmnity experienced by the original 
buyer or lessee have to be conspicuoosly disclosed, oarrected and 
warranted for one year. 

9) Add the previsions of AB 1367 (Tanner) which specify that remedies to 
l::uyers with damaged goods include. the right of

1
. replacement or 

:reimbursement. 

10) Appropriate a loan of $25,334 to IMV f:can the New Motor Vehicle Board 
Account.to handle the caiputerizing of the billing systel!1 for collecting 
m:,tor vehicle fees f:can auto manufacturers. 

11) Double-join the bill with AB 276 (Eaves). 

12) Make technical and clarifying changes. 

According to the Legislative Analyst, this bill: 

1) Besults in up to $158,000 in costs to the Certification Account 
in the Autaootive Repair Fund (created by this bill) for the last 
half of 1987-88 and up to $293,000 annually, thereafter, for BAR 
to resolve autarobile warranty disputes; costs after 191!8-89 ~ 
be fully offset by fees. 

2) Generates up to $300,000 in fee revenues annually to the Certification 
Account beginning in 1988-89. 

3) Results in unknown, probably minor, absorbable costs to the Board of 
Equalization to re:il11burse sales taxes to manufacturers in vehicle 
restitution settlements. Results in unknown revenue loss to the General 
Fund annually fran sales tax rejmbursements. 

1) 1'le pD:pOse of this bill is to strengthen the existing leron law, to 
elwnate inequities that have occurred fran that law's inplementation and 
to ensure that.owners of seriously defective new cars can obtain a fair, 
iilpartial and speedy hearing on their carplaints. 

- continued -
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AB 2057 
Page 5 

2) Since the effective date of the lem::,n law over four years ago, there have 
been numerous caiplaints fran new car buyers concerning its 
mplementation. While these carplaints reflect continued dissatisfaction 
with the manufacturer's own resolution of disputes regarding defective new 
vehicles, they have also alleged that the dispute resolution programs 
financed by the manufacturers are not operated inparti.ally. Consuners 
have carplained of: long delays in obtaining a hearing (beyond the 
prescribed 40-60 day time limit)i unequal access to the amitration 
processi unreasonable decisions that do not appear to exhibit kru:Mledge of 
the laron law's provisions or provide an adequate am:,unt of reimbursarent 
even when a refund decision is ordered. 

3) The Senate amendments are the result of negotiations with affected 
parties. The major mpact of these arnendm?.nts is the re!lDVal of the 
mandatory award of treble damages and the addition of the concept of 
"substantial catpliance" of an auto arbitration program to mitigate 
against actions based on program details • 

• 

Ann Evans 
324-2721 
9/10/87:ageconpro 

AB 2057 
Page 5 
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AB 2057 - FLOOR STATEMENT 

CONCURRENCE IN SENATE AMENDMENTS 

AB 2057 AMENDS CALIFORNIA'S •LEMON LAW" WHICH I AUTHORED IN 

1982. 

AS PASSED BY THE ASSEMBLY, THE BILL CREATED A PROGRAM IN THE 

BUREAU OF AUTOMOTIVE REPAIR TO CERTIFY THAT MANUFACTURER

SPONSORED ARBITRATION PROGRAMS ARE RUN FAIRLY, ESTABLISHED 

CRITERIA THE ARBITRATION PROGRAMS WOULD HAVE TO MEET IN ORDER TO 

BE CERTIFIED, REQUIRED THE AUTO MANUFACTURER TO PAY A FEE FOR 

EACH VEHICLE SOLD IN THE STATE IN ORDER TO PAY FOR THE 

CERTIFICATION PROGRAM, AND PROVIDED THAT IF A MANUFACTURER FAILED 

TO ESTABLISH A CERTIFIED PROGRAM, THE OWNER OF A •LEMoN• WOULD BE 

AWARDED TRIPLE DAMAGES IF THE OWNER WINS A LAWSUIT AGAINST THE 

MANUFACTURER. 

THE SENATE AMENDMENTS: 

1) MODIFY SEVERAL OF THE CRITERIA AN ARBITRATION PROGRAM 

MUST MEET IN ORDER TO BE CERTIFIED. 

2) DELETE THE PROVISION OF THE BILL THAT MAKES IT MANDATORY 

THAT A COURT AWARD A •LEMoN• CAR OWNER TRIPLE DAMAGES IF 

THE OWNER WINS A LAWSUIT AGAINST THE MANUFACTURER AND THE 

MANUFACTURER DOES NOT PROVIDE A CERTIFIED ARBITRATION 

PROGRAM. INSTEAD, THE BILL NOW ALLOWS THE COURT COMPLETE 

DISCRETION.AS TO WHETHER MORE THAN ACTUAL DAMAGES SHotLD . ..___ 
BE AWARDED AND EVEN THEN. ONLY UNDER SPECIFIED CONDITIONS. 

(THE SPECIFIED CONDITIONS ARE THAT (A) THE MANUFACTURER 

DOES NOT OFFER A CERTIFIED ARBITRATION PROGRAM OR (B) THE 

MANUFACTURER HAS REFUSED THE OPPORTUNITY TO REPLACE THE 

•LEMoN• OR GIVE THE OWNER OF THE •LEMoN• A REFUND.) 

3) MAKE A $25,000 APPROPRIATION AS STARTUP COSTS TO 

IMPLEMENT THE FEE COLLECTION SYSTEM THAT WILL FUND THE 

CERTIFICATION PROGRAM. 

4) DOUBLE-JOIN THE BILL TO AB 276 (EAVES). 
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.• ··,rim SENATE AMENDMENTS REMOVE ALL KNOWN OPPOSITION TO THE 

BILL. IT IS NOW SUPPORTED BY CHRYSLER, THE ATTORNEY GENERAL AND 

SEVERAL CONSUMER GROUPS. FORD, GENERAL MOTORS, RONDA AND THE 

AUTOMOBILE IMPORTERS OF AMERICA ARE ALL NEUTRAL. 

I ASK FOR CONCURBEHCE IN SENATE AMENDMENTS. 

SUPPORT: 
CHRYSLER MOTORS 
ATTORNEY GENE;RM, 

CALIFORNIA PUBLIC INTEREST RESEARCH GROUP (CALPIRG) 
CONSUMERS UNION 
MOTOR VOTERS 

NEUTRAL: 
FORD MOTOR COMPANY 

GENERAL MOTORS CORPORATION 
RONDA MOTOR COMPANY 

AUTOMOBILE IMPORTERS OF AMERICA 

OPPOSITION: 
NONE KNOWN 

ADMINISTRATION: 

NO POSITION. THE DEPARTMENT OF FINANCE STATED THEY RAD •No 

PROBLEMS WITH THE BILL• IN SENATE APPROPRIATIONS COMMITTEE. 
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' 
mab2057 AB 2057 (Tanner) 

9/9/87 

ASSEMBLY CC't·lMITI'EE ON GJVERNMENl' EFFICIENCY & CONSUMER PROI'EX::TICIN 
REPUBLICAN A?-1ALYSIS 

~s(fa 
AB 2057 (Tanner) --~ I»1 - PARl' II 

Version: 9/4/87 Vice Chainnan: Larry Stirling 
Reccmrendation: Oppose Vote: 2/3 (Appropriation) 

smroary: Requires Bureau of Auto Repair to "certify" 
arbitration panels created by the original "I.eiron Law." 
Requires charge on new cars to pay for process. Also alla,,s 
treble damages for any consumer who sues and wins against any 
auto manufacturer who does not have a "certified" arbitration 
panel; or treble danages for any COllSUlllf'..r who proves that his 
arbitration panel willfully did not follCM procedures laid 
out in this bill. Fiscal effect: Tax of up to $1 per new 
car sold in state. Estimated revenue: up to $300,000 a year. 

Supported by CA Public Interest Research Group (CM.PIRG) 
(Sponsor) 1 Attorney General, Chrysler. Opposed by None on 
File (Auto Iroporters of America, FORD, (Mare Neutral.) 
Governor's position: None on file. 

Caments: 'l\'le author claims the present voluntary "lem:,n 
law" process is not working. Her anS"wer is to make it better 
by turning it over to the governrrent - that paragon of 
efficiency and consumer protection. 

Today, if you have a "laron," you can go to the . 
manufacturer, who then convenes an arbitration panel. If the 
panel rules against you, you can still go to court. If the 
panel rules in your favor, the car caupany cannot appeal. 

But the author is concerned that there is sarething 
inherently unfair about the manufacturer paying for the 
arbitration panel so she wants the government to "certify" 
that they are fair. (General Motors and virtually all the 
inp)rters subcontract with the Better Business Bureau for 
arbitration.) 

This bill will put the state in the business of 
"certifying" the procedures -- and new car buyers get to pay 
for this bureaucracy. The result could be the sane problems 
we have with our legal system and our regulatory agencies -
endless litigation, lots of government employees and huge 
backlogs. Ironically this legislation cares at a tiJre when 
the courts and the regulatory agencies are turning to 
voluntary arbitration to alleviate those problems. 

In addition to creating a new bureaucracy, this bill also 
alla,,s unsatisfied custaners -- in certain circumstances -
to sue 'and collect triple damages (and attorney's fees). 
'l\'lis is the section the auto canpanies origir.ally objected 
to. But in the Senate, the author limited the awarding of 
triple damages, thus rem:wing opposition fran the auto 
ccnpanies. Nevertheless, the triple damage provision is O O O 13 2 
onerous. 

Auto canpany lobbyists admit that this law will cost the 
auto canpanies rrore rroney in legal and administrative 
expenses -- a cost that will be passed onto the consumer. 
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But they are neutral because they think opposing this bill 
would be bad P.R. 

Assercbly Re?Jblican Floor Vote -- 6/22/87 
(54-20) Ayes: Bradley, Felando, Frizzelle, Grisham, 

Hansen, Kelley, J.eonard, Leslie, Statham, 
Stirling 

Noes: (20) All other Re?Jblicans 
Senate Re?Jblican Floor Vote - 9/8/87 
(39-0) Ayes: All Re?]blicans 

Consultant: John Caldwell 
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AB 2057 - COMMITTEE STATEMENT 

AB 2057 AMENDS CALIFORNIA'S FIRST •LEMON LAW• WHICH I 

AUTHORED IN 1982. THAT LAW HAS BEEN IN EFFECT FOR OVER FOUR 

YEARS AND WE HAVE SUBSTANTIAL EXPERIENCE WITH ITS ADMINISTRATION. 

BECAUSE OF CONSUMER COMPLAINTS ABOUT ITS OPERATION, I INTRODUCED 

AB 2057 TO MAKE THE •LEMON LAW• FAIRER. 

THE BILL HAS TWO MAIN GOALS: 

FIRST, IT WILL MAKE SURE THAT OWNERS OF •LEMoN• CARS WILL 

RECEIVE FULL REFUNDS. 

SECOND, IT ESTABLISHES PROCEDURES TO ENSURE THAT ARBI

TRATION PROGRAMS THAT REVIEW •LEMON• CASES ARE RUN 

FAIRLY. 

BRIEFLY, AB 2057 DOES THE FOLLOWING: 

PROVIDES THAT A CAR OWNER MAY CHOOSE A REPLACEMENT OR A 

REFUND WHEN THE VEHICLE IS FOUND TO BE A •LEMON•. 

REQUIRES THE MANUFACTURER TO REIMBURSE THE OWNER OF A 

•LEMON• FOR SALES TAX, LICENSE AND REGISTRATION FEES AND 

INCIDENTAL COSTS SUCH AS REPAIR, TOWING AND RENTAL CAR 

COSTS. 

REQUIRES THE BUREAU OF AUTOMOTIVE REPAIR TO ESTABLISH A 

PROGRAM TO CERTIFY THAT MANUFACTURER-RUN ARBITRATION 

PROGRAMS ARE OPERATED PROPERLY AND FAIRLY. CERTIFICATION 

WOULD NOT BE MANDATED BUT WOULD BE VOLUNTARY. 

PROVIDES THAT IF A MANUFACTURER DOES NOT PROVIDE A 

CERTIFIED ARBITRATION PROGRAM AND THE CONSUMER IS FORCED 

TO GO TO COURT TO RECOVER THE COST OF A •LEMON•, THE 

COURT WILL AWARD TRIPLE DAMAGES IF THE CONSUMER WINS THE 

LAWSUIT PLUS ATTORNEY'S FEES. 

REQUIRES NEW CAR MANUFACTURERS TO PAY A FEE NOT TO EXCEED 

$1 PER VEHICLE SOLD TO FUND THE CERTIFICATION PROGRAM. 
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AB 2057 IS BASICALLY THE SAME BILL AS AB 3611 OF LAST YEAR 

WHICH WAS PASSED BY THIS HOUSE. I BELIEVE THAT THE BILL WILL. 

RESULT IN BETTER TREATMENT OF THE CONSUMER, ENSURE THAT OWNERS OF 

"LEMONS• GET A FAIR BEARING, AND PROVIDE THEM WITH FULL REFUNDS 

WHEN THEY ARE SOLD A "LEMON• BY AN AUTO MANUFACTURER. 

I ASK FOR YOUR •AYE• VOTE. 

SUPPORT: 

CA PUBLIC INTEREST RESEARCH GROUP (CALPIRG) 

CONSUMERS UNION 

MOTOR VOTERS 

OPPOSITION: 

AUTOMOBILE IMPORTERS OF AMERICA 

GENERAL MOTORS CORPORATION 

FORD MOTOR COMPANY 

CHRYSLER MOTORS 

07/13/87 
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AB 2057 

I HAVE AUTHOR'S AMENDMENTS THAT WERE GIVEN TO THE COMMITTEE 

STAFF AND THE LEGISLATIVE ANALYST A WEEK AGO. BOTH OF THEIR 

ANALYSES REFLECT THOSE AMENDMENTS. 

THE AMENDMENTS DO THE FOLLOWING: 

(1) ALLOW THE •LEMON• CAR OWNER TO MAKE ORAL ARGUMENTS IN AN 

ARBITRATION IF THE MANUFACTURER IS ALLOWED TO PRESENT 

ORAL EVIDENCE. 

(2) REQUIRE THE MANUFACTURER TO GIVE A •LEMON• CAR OWNER A 

REFUND IF AN ARBITRATION PANEL ORDERS ONE MORE REPAIR 

ATTEMPT AND THE REPAIR IS UNSUCCESSFUL. 

6/1/87 
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1 (888) 676-1947 

r 
~ 

r 
\.. 

r 

'---

C 
00676

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/681



\ 

'· 

··• . 
~ ,.; I'-'•• 

JOHl\' K.. VAN DE KAMP 
Attorney General 

~ 

State of Califomui ~ 
DEPARTMENT OF JUSTICE ........ 

September 17, 1987 

Honorable George Deukmejian 
Governor, State of California 
State Capitol, First Floor 
Sacramento, California 95814 

Attn: Bob Williams 

Dear Governor Deukmejian: 

AB 2057 ('ranner) ·'- ·War.rantiea:·. New Jllot-or 'Vehic;l.e.11 

1515 K STREET, SUITE 511 
P.O. BOX 94-1255 

S,CRAMENTO 94244-2550 
(916) 445-9555 

The Attorney General's Office urges you to sign AB 2057. 

This bill addresses a number of problems which have 
developed under the "lemon law" regarding defective new 
cars. 

Enacted in 1982, the lemon law basically provides that if a 
manufacturer is unable to fix a defective new motor vehicle, 
then the buyer is entitled to either a replacement or 
reimbursement. One of the major problems to date with the 
law is that the mechanisms established by many manufacturers 
for resolving customer disputes have not complied with the 
minimum statutory criteria for such procedures. Moreover, 
even where the statutory·criteria have been met poor 
decisions are often rendered because arbitrators are not 
trained in warranty law or do not have authority to order 
independent, expert examination of the vehicle. 

AB 2057 will make the third-party dispute resolution process 
a more effective procedure for resolving these cases by: (a) 
authorizing the Bureau of Automotive Repair to approve the 
particular approach selected by each manufacturer; (b) 
requiring arbitrators to be familar with applicable warranty 
law; and (c) authorize arbitrators to obtain independent, 
expert inspection of the vehicle, 

Additionally, the bill substantially strengthens other areas 
of the lemon law by: (a) permitting the buyer to request a 
refund of the purchase price instead of being required to 
accept a new vehicle from the manufacturer; (b) providing a 
specific formula for determining the buyer's liability for 
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Honorable George Deulanejian 
September 17, 1987 
Page 2 

use of the vehicle prior to discovery of the defect; and 
(c) providing potential treble damages, in the court's 
discretion, in any action where the manufacturer breached 
the warranty and failed to provide a qualified third-party 
process for resolving the consumer's dispute. If there is 
an arbitration program, there would be no penalties. 

We have now had five years of experience with the lemon law. 
AB 2057 address the major problems which have arisen to 
date, giving consumers who purchase defective new cars 
effective remedies against manufacturers who either will not 
or can not comply with their warranties. The bill is · 
important to all of California's consumers. 

We to sign the measure. 

yours, 

DE KAMP 
eneral 

Attorney General 

AS:er/ckm/lac 
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SACRAMENTO ADDRESS 

STATE CAPITOL 

SACRAMENTO 95814 
19161445·7783 

COMMITTEES: 

AGING ANO LONG TERM CARE 

ENVIRONMENTAL SAFETY & 
TOXIC MATERIALS 

DISTRICT Ol'flCE ADDl'IESS 

moo VALLEY BOULEVARD 
SUITE106 

EL MONTE. CA 91731 
~8181442•9100 

Ass.embltt 
Qral ifnrnia i!J.egis latur.e 

GOVERNMENTALORGANIZATlON 

LABOR 6 EMPLOYMENT 

SUBCOMMITTEES: 

HA.ZAROOUS WASTE DISPOSAL 
ALTERNATIVES 

SPORTS& ENTERTAINMENT 

TOXIC DISASTER PREPAREDNESS 

SALLY TANNER 
ASSEMBLYWOMAN. SIXTIETH DISTRICT 

CHAIRWOMAN 

MEMBER: 

JOINTCOMMITTEEON 
FIRE. POLICE. EMERGENCY 
ANO DISASTER SERVICES ·•· COMMITTEE ON ENVIRONMENTAL SAFETY & TOXIC MATERIALS 

GOVERNOR0S TASK FORCE ON 
TOXICS. WASTE 6 TECHNOLOGY 

September 14, 1987 

Honorable George Deukmejian 
Governor, State of California. 
State Capitol 
Sacramento, California 95814 

Dear Governor Deukmejian: 

SELECTCOMMITTEEON 
LOW LEVEL NUCLEAR WASTE 

Assembly. Bill 2057 is now before you for your consideration. 
I introduced the measure to address two problems that arose 
during the implementation of· the original California "Lemon Law" 
which I authored in 1982. 

First, the original legislation did not give adequate 
direction on the refunds that consumers should be given when they 
are sold automobiles so defective that they cannot be repaired 
after a reasonable number of attempts. Because of this, owners 
of "lemons" now do not receive a refund on sales tax and the 
unused portion of license and vehicle registration fees -- an 
amount that is oft.en in excess of $1,000 or more -- when an auto 
manufacturer buys back a defective product. AB 2057 establishes 
a reasonable method for fairly compensating "lemon" car owners. 

Second, California's original "Lemon Law" allowed for the use 
of arbitration programs sponsored by auto manufacturers to settle 
"lemon" cases, but did not establish a means of ensuring that 
these programs were operated fairly and impartially. Because of 
this, even though most auto manufacturers offer such arbitration 
programs, many consumers do not view them as an impartial means 
of settling easily and fairly disputes concerning defective 
vehicles. AB 0 2057 establishes a program in the Bureau of 
Automotive Repair to certify that arbitration programs are 
operated in accordance with principles that protect the rights of 
both the au~o manufacturer and the consumer. 

. '. 
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Honorable George Deukmejian 
September 14, 1987 
Page 2 

AB 2057, in its enrolled version, has no known opposition. 
The measure is supported by Chrysler Corporation, the Attorney 
General, the California Public Interest Research Group, Consumers• 
Union and Motor Voters. General Motors Corporation, Ford Motor 
Company, American Honda Motor Company and the Automobile 
Importers of America are all neutral on the bill. The support or 
neutrality of the auto manufacturers was achieved after 
amendments were made to the bill in the Senate Judiciary 
Committee. 

Assembly Bill 2057, as it is before you, is a measure that 
updates consumer law in light of .the past four years of 
experience in implementing the original California "Lemon Law". 
It accomplishes this by carefully balancing the rights of 
consumers against the rights and responsibilities of auto 
manufacturers. The bill is a moderate measure that moves this 
area of consumer law forward in a reasonable, but significant, 
manner.• 

I urge you to sign it into law. 

Sincerely, 

60th District 

ST:acf 

• 
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IINIIOLUID a&. 1m,011T • a I I • ..... .............. II 

== IJDIABI ••• ......... I . 
Tanner 

I 
AB 2057 

WarL'anties: New Motor Vehicl .. s 9-17-87 

SUMMARY: Requires the Bureau of Automotive Repair to eGtdbiish a program 
for the certification of third party dispute resolution processes under 
the "lemon law"; reqnircs funding of the program through an assessment of 
no!: more than $1 for each vehicle sold, leased or distributed by 
manufacturers, distributors and their branches; provides an appropriation 
to offset OMV costs; specifies an operative date of July 1, 1988. 

SPONSOR: The Author 

IMPACT ASSESSMENT: Existing law provides that a manufacturer must make a 
reasonable effort to repair a motor vehicle when that vehicle is not in 
substantial conformity with applicable warranties. Under the current 
statutes, it is the buyers responsibility to notifj the manufacturer 
directly when normal efforts to correct the defect through the deal .. r 
have failed. At that point, a dispute resolution process is initiated 
which is a prelude to any legal action to require replacement of refund. 

Consumers have complained that the existing procedures, which are 
administered by the manufacturers, are subject to lengthy delays and are 
not conducted with impartiality. 

This bill is meant to reduce the inequities purported to exist under the 
present system so that owners of seriously defective vehicles can achieYe 
a fair and impartial ruling within a reaecnable period of time. The 
proponents indicate that this would be achieved by requiring the Bureau 
of Automotive Repair (BAR) to both certify and decertify the arbitration 
programs and to perform a number of verification and reporting tasks in 
this regard. 

The arbitration system would be funded by a fee of up to $1 for each 
vehicle sold, leased or distributed by a manufacturer or distributor. 
The fee would be set by the renewal application process for manufacturers 
and distrlbutors. 

FISCAL STATEMENT: Th~ Department would incur implementation costs of 
$25,334; however the bill provides an appropriation mechanism to cover 
these costs. There is a delayed operative date of 7-1-88 in the bill; 
however, there is no mechanism to allow OMV to recoup the nearly $7,000 
in on-going costs which will be incurred annually thereafter. A detailed 
fiscal statement is attached. 

SUPPORT AND OPPOSITION: Organizations formally supporting this measure 
are th"' California Public Interest R"'search Group; C.nn~um~rs Union; 
Motor Vot .. rs; and .the Attorney General. 

Ai f Ii l&iii.iibli 
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• • 
AB 2057 (Tanner): Warranties: New Motor Vehicles 
9-17-87 2 

Opposition to the measure has been voiced by Ford Motor Co,; General 
Motors Corp; Chrysler Motors; and Automobile Importers of America. 

VuTt COUNT: Assembly 54-20 Senate 39-0 

ARGUri.ENT8 PRO: This dispute resolution process may provide some 
increased protection for cons1DDers who unwittingly purchase vehicles 
which later prove to be unrepairable, 

ARGUMENTS CON: The introduction of arbitration to resolve cons1DDer 
complaints regarding faulty vehicles removes from the manufacturer and 
distributor the responsibility of existing law, Although total consumer 
satisfaction with existing systems has not been obtained, introducing a 
third party certified by a governmental agency complicates the system and 
implies the question of governmental intervention in a market 
transaction, As it is presented, the system would remove the ability for 
the manufacturer and distributor and the consumer to negotiate a 
reasonable settlement by inserting a quasi government element. 

The DMV would be forced to est3blish an accounting system w~ich covers 
all manufacturers and distributors; however there does not appear to be 
any means by which the Department can monitor compliance or verify the 
payments. This would provide the opportunity for llll&Crupulous persons to 
misuse the system and underpay their fair share. 

Manufacturers/distributors feel that the $1 per vehicle fee required by 
this bill is unfair since they believe that the existing dispute 
resol•1tcion proce11s is working well, 

RECOMMENDATION: VETO 

For further information please contact: 

A, A. Pierce, Director 
Day telephone: (916) 732-0250 
Evening telephone: (916) 933-5057 

For technical information please contact: 

Gary Nishite, Chief 
Program and Policy Administration 
Day telephone: (916) 732-0623 
Evening telephone: (916) 395-7519 

Ret-ecca Ferguson 
Legislative Liaison Officer 
Day telephone: (916) 732-7574 
Evening telephone: (916) 989-5030 
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• • • AB 2057 (Tanner): Warranties: New Motor Vehicles 
9-17-87 3 

SUbGESTED VETO MESSAGE 

To Members of the California Assembly: 

I am returning Assembly Bill No. 2057 without my signature. 

While the intent of the bill is to enhance the arbitration process 
used by new vehicle buyers whose vehicles prove to be unrepairable, as 
drafted AB 2057 will not accomplish that intent. lam concerned that the 
bill merely establishes another level of governmental intervention 
without any appreciable benefit to the individuals who may need it the 
most. 

There are no guarantees th~t intervention by the BAR ·in the dispute 
resolution process will achieve the desired results. For example, the 
BAR can only certify and decertify the arbitration groups. There is no 
method by which an individual may receive either restitution or review of 
a poor decision through BAR. 

There would also be an overlapping in responsibilities between the 
Department of Motor Vehicles and BAR. While OMV is supposed to collect 
the fees from the manufacturers and distributors, it is unclear as to who 
would be responsible for moni. Coring compliance and verifying the accuracy 
of these payments. · 

lam convinced that these problems would create confusion for both 
the manufac::urers/distributors and the consumer. While the arbitration 
process may need to be enhanced, l do not believe that this measure will 
provide the means necessary to accomplish this worthwhile goal. 

Cordially, 

George Deukmejian 
Governor 
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• 
SUBJECT 

DEPARTMENT 
Finance 

AUTHOR 
Tanner 

• BILL NUMBER 
AB 2057 

AMENDMENT DATE 
Septelllber 4, 198i 

AB 2057 requires the Bureau of Automotive Repair <BAR> to certify third party 
arbitration processes that require 111anufacturers to replace or provide 
restitution for defective vehicles. The New Motor Vehicle Board <NMVB} l; 
required to administer the collection of fees to fund costs Incurred by BAR 
from the certification activity. Fees would be deposited In the Certification 
Account of the Automotive Repair Fund out of which program costs would be 
funded. The bill Is double joined with AB 276. 

SUMMARY OF REASON FOR SIGNATURE 

This bill Improves remedies available to dissatisfied new car buyers under 
current law at nominal Increases In costs to the State. 

FISCAL SUMHARY--STATE LEVEL 
so (Fis.al ImRact bX Fiscal Year> 

Code/Department LA · (Dollars In Thousands> 
Agency or Revenue co Code 

T~Re RV FC 1987-88 FC 1988-89 FC 1989-90 Fund 
0860/SOE so s $0.5 s $1 s $1 001 /GF 
1149/Retall Sales 

and Use Taxes RV u -73 u -145 u _;45 001/GF 
1150/SAR so C 158 C 293 C 293 499/Cert. 

Acct. 
1200/His. Fees RV u 150 u 300 u 300 499/Cert. 

Acct. 
2740/NMVB so A 25 044/HVA/STF 
5300/DHV RV u 26 044/MVA/STF 
1150/BAR RV u -26 499/Cert. 

Acct. 
Impact on State Appropriations Llmlt--Yes 

ANALYSIS 

A. Specific Findings 

Under current law, the New Motor Vehicle Board (NMVB> In the Department of 
Motor Vehicles <OMV) Is required to, among other things, hear and consider 
appeals by a new motor vehicle dealer, manufacturer, manufacturer branch, 
distributor, distributor branch, or representative, from a decision 
arising from the department. Current law authorizes the NMVB to require 
those persons tc pay a fee to DHV for the issuance or renewal of a license 
to do business. 

(Continued) 

De~~ Dl,ect~) 

x:-:-/;..,;v----/ -SEP 191987 rr- -r/J'7f 

J
. Pr i n"d-;;p::-a 1,---.A-;;na:;,1;:y;-;s~t -;;Da:;.t'"e:-7pO:r:;;o:;;gr:::a;;;m:--~;;;;;:di::g'::'.e t.---.iM.:-a=-na=--=g:-::,,c::-r-;;D::-a t:::e:<--•Go=v:;;e;::r n::-:o~r:;-, =-s ·o"'t"'·f""i c-e-

Jt l <223) J· Baker Hall ls L. Cl,_~rk ./J(II ,· 1· Position noted 
t '/(~ "'llk') Aul ,J!J!,.l,r.:x- f) · Position approved 

"1f1V• /1//(f Position disapproved 
CJ:BH1/0064A/1045C _____ b : date: 
HIROLLED BILL REPORT · - Form DF-44 (Rev 03/87 Pink) 

RECOMMENDATION: Date 

Sign the bill. 
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.-----------------------r 
(2) 

BIL~ ANALYSIS/ENROLLED,LL REPORT--(Contlnued) 
AUTHOR AMENDMENT DATE 

Tanr:er September 4, 1987 

ANALYSIS 

A. Specific Findings <Continued> 

• Form DF-43 
BILL NUMBER · 

AB 2057 

AB 2057 requires every manufacturer of new 110tor vehicles, beginning July 
1, 1°~8. to report sales or leases annually to the NMVB on forms 
prescribed by the NMVB. The bill requires the HM'!! tc ~d~l~l~tar th$ 
co11ectlon of fees to fund a new arbitration certification program and 
creates the Certlfl·cation Account within the Aut0110tlve Repair Fund for 
deposit of those fees. The bill requires each applicant for a license to 
pay a fee determined by BAR, but not to exceed $1 for each 1110tor vehicle 
sold or leased. 

Curr~nt law provides for an arbitration process for disputes between 
manufacturers and consumers of new cars purported to have manufacturing 
defects. Under current law the BAR In the Department of COnsumer Affairs 
<DCA> Is required to enforce and administer the Aut01110tlve Repair Act 
which regulates the automotive repair Industry. 

AB 2057 requires BAR to certify third party arbitration programs offered 
by auto manufa.:.turers or other entitles pursuant to current "lemon law". 
The lemon law provides a process for the resolution of disputes between 
the owner or leasee of a new motor vehicle and the manufacturer or 
dlstr1 butor. 

AB 2057 requires BAR to certify automobile warranty arbitration programs 
that substantially comply with criteria adopted by the bureau.~r decertify 
those programs which are not In substantial compliance, In accordance with 
specified regulations. The bill would require the bureau to 1110nltor and 
Inspect the programs on a regular basis to assure continued compliance. 

l,11der current law, a manufacturer who Is unablP to service or repair 
goods, Including 110tor vehicles, to conform to applicable express 
warranties after a r~asonable number of attempts, as spiclfled, Is 
required to either replace the vehicle or reimburse the buyer. 

AB 2057 provides that t~e buyer may elect restitution In lieu of 
replacement. The bill would require that when a vehicle Is replaced or 
restitution Is made by the manufacturer, the buyer 111ay be required to 
reimburse the manufacturer for, or the manufacturer may reduce the amount 
of restitution by, ·an amount directly attributable to the use of the 
vehicle by the buyer. 

<Continued> 
CJ:BW2/0064A/1045C 
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( 3) 

BILL ANALYSIS/ENROLLE.LL REPORT--<Contlnued) 
AUTHOR AMENDMENT DATE 

Tanner 

Afliii. YSIS 

September 4, 1987 

A. Specific Finding, <Continued> 

• Form OF-43 
BILL NUMBER 
AB 2057 

, There are a number of bills related to this Issue Including the following: 

o AB 3611 (1986) contained ianguage similar to this bill, Including the 
requirements for reporting vehicles sold and collection of a fee In 
conjunction with Issuance of renewal ·of the occupational llcen~e by 
OMV to fund a certification program. 

o AB 2050 Is a current bill that would ;evlse provisions relating to the 
manufacturer's replacement of, or restitution for, a vehicle Including 
a requirement for the manufacturer to pay sales tax, license and 
registration fees on the replace1111nt, or an equivalent a110unt In 
restitution. It would also provide for relmbur_sement fr011 the State 
of the sales tax Involved. 

o SB 71 Is a current bill that would require a manufacturer to pay 
registration fees and sales tax on a replacement vehicle or to add an 
equivalent amount In restitution. It would also require the State to 
reimburse manufacturers for such sales or use tax. 

o SB 228 Is a current bill that would extend warranty or service 
contracts on repairs, repaired parts,· affected related parts or 
components which were repaired under the te,ms of a warranty or 
service contract. 

B. Fiscal Analysis 

According to DMV, the volume of vehicles ;eplaced by manufacturers cannot 
be determined since manufacturers maintain this Information In 
confidence. The OMV has attempted to estimate the fiscal Impact of this 
bill based on the number of serious complaints received by DCA and NMVB. 
The OMV estimated approximately 242 vehicles will be replaced or 
restitution will be provided per year. 

He have not been able to verify or disprove this estimate. He assume 
$10,000 would be the average price per vehicle and a 6 percent sales tax 
will be paid. 

Computation: 
Manufacturer replacement or restitution 
Sales tax per vehicle 
Potential Sales Tax Refund 

242 
X $600 

$145,200 

On this.basis, we estimate an annual $145,0~0 revenue loss to the General 
Fund.. . · 

CJ:BH3/0064A/1045C 
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. (4) 

BILL ANALYSIS/ENROLLED9LL ~EPORT--<Contlnued) 
AUTHOR AMENDMENT DATE 

Tanner September 4, 1987 

ANALY~IS 

B. .Fl seal Analysts (Continued) 

• For• DF-43 
BILL IIUMBER 

AB 2057 

According to DHV, the NMVB would Incur one-time Initial costs of $25,000 
In 1987-88, for which the bill contains a $25,000 •pproprlatton from the 

· Motor Vehicle ,,ccount, State Transportation Fund. This 1110unt, plus 
Interest at 10 percent per year for six 1110nths ($1,250), ls to be 
transferred fr0111 the certification Account. a new account In the 
Automotive Repair Fund created by the bill, to the Motor Vehicle Account 
In 1988-99. Ongoing costs will be absorbed within existing resources. 

According to the Board of Equalization, minor costs <less than $1,000) 
would be Incurred as a result of this bill. These costs can be absorbed 
within existing resources. 

DCA and BAR staff estl1111te this bill's 1987-88 (half-year> costs at 
$158,000 and 2 PYs, and annual costs thereafter at $293,000 and 4 PYs. 
This provides for a program supervisor, one staff each in San Francisco 
and Los Angeles, and one clerical. Finance, however, has not had an 
opportunity to review specific workload infor111atlon related to this 
proposed progra•. Therefore, we believe that any additional resources 
should be justified through the 1988-89 budgetary process. 

Based on lnfor111ation provided by stafF of OMV, DC\ and BAR, we estl1111te 
that a fee of $0.15 and $0.13 per vehicle sold In 1987-88 and 1988-89, 
respectively, or $300,000 annually will be required to fund the costs of 
thl s program. 

C-J :BH4/0064A/1045C 

000147 

r 
' 

r 

' 

r 
'-

r 
'-

r 
'-

00688

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/693



State of California 

Memorandum 
• State and .nsumer Services Agency 

lo, 
All an Zaremberg 
5o'!emor'; Office 

Date, September 25, 1987 

From, Oftice of the ~cretary 
(916) 323-9493 
ATSSA73-9A93 

Subtect, AB 2057 (Tanner) 

Shirley has thoroughly reviewed AB 2057 as enrolled and would probably be 
deHghted if it were vetoed. We do feel, however, absent the certification 
program, this is a good consumer bill. 

The Department of Consumer Affairs submitted an analysis when the bill was in 
the Senate. After discussion with Shirley and Steve Blankenship, the 
Department was asked to add justification to the BAR certification program. 
This was not done by way of an analysis; however, the Department had ma11Y 
discussions with the author and interested parties. Amendments were taken to 
alleviate the manufacturers' concerns, but Tanner would not change the 
certification language. 

According to the Caucus, private conversations with the manufacturers indicate 
they still don't like the bill, but feel the amendments weakened their 
opposition causing a neutral position. Also, they would probably like to have 
this issue finally put to rest. The longer it remains unresolved -- the more 
negative attention they re~eive from the media. We believe the manufacturers' 
arbitration programs have been fair and are encouraged by their volunteer 
efforts to mediate consumer complaints in an equitable manner. 

Taking into consideration the above concerns, Agency is recannending signature 
on this bill. It would be a positive indication of the Administration's 
support of a program perceived by the consumer groups as needing some 
additional protection, We have attached both a sign message and a veto for 
the Governor's consideration • 

., f:. . 
~-i\..~......_,.. ___ _ 

Karen Mo,rgan 
5-0784 

KLM:dj 
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-----------------------------------------:c 

• • 
SIGN MESSAGE 

AB-2057 (Tanner) 

I have approved AB 2057 which provides additional constaer protection 
regarding the purchase of new vehicles. 

This bfll proposes several changes to the "Lemon Law" passed by the 
Le~islature in 1982 which provide a dispute resolution mechanism for cons1111ers 
to seek recompense for faulty and frreparable automobiles. This measure 
appropriately addresses several inadequacies fn the restitution to consumers 
for their docuniented claims under the law. However, ft includes provfsfons 
which would add t.o the cost of consllllll!rs by requiring lift agency of the State 
to certify a dispute resolution program which m11Y expand its oversight beyond 
:ie bounds of its primary mandate. 

I am, therefore, asking the Department of Consmier Affairs to monitor this 
process for one year and report back to me by July 1989 with a recamnendatfon 
as to the continuance of the certffication program. 
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• 
VETO MESSAGE 

,~ 2057 {Tanner) 

To the Members of the California Assembly. 

• 

! am returning AB 2057 ~itnout DIY signature. This measure proposes to make a 

number of changes to the laws concerning defective automobiles. The bill 

would clarify the rights of beyers of "lemon" cars, expand the protections of 

our new car lemon law to include "demonstrators" and. protect against the 

reselling of vehicles found to be fundamentally defective • 
• 

As worthwhile as these changes are, however, the bill also requires direct 

involvement by the state in the tMrd-party dispute resolution programs 

offered by vehicle manufacturers. There appears to be little evidence to 

support the need for our intervention, especially to the degree mandated by 

this legislation. If problems develop with the operations of these 

non-governmental dispute resolution forums, existing laws are adequate to 

protect the interests of consumers. 

Cordially, 

George Deukmejian 
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REC0191ENDATION 

Tanner· 

!',I LL SUMMARY 
{ This bill would revise the new car lemon law and. 

would require the Department of consumer Affairs• 
Bureau of Auto1110tive Repair to certify third ~arty 
dispute resolution processes used for resolution of 
lemon law disputes. The Certification Prograa would be 
fully funded by fees paid by manufacturers and 
distributors based on the nU!!!ber cf vehicles sold in 
California, ) 

Background 

Under the new car lemon law (Chapter 388, Statutes 
of 1982), a manufacturer who is unable to service or 
repair a new motor vehicle vith a major defect 
after a reasonable number of attempts auat either 
replace the vehicle or reimburse the buyer. A . 
•reasonable number of attempts• is either four or-more 
repair attempts en the $1!11118 iaajor defect or Jiore than 
3) days out of service vithin the first year or 12,000 
miles of use. A nev motor vehicle which meets this 
test is presumed to be a •1emon.• 

The buyer of a •1emon• may bring an action to 
enforce his or her rights under the lemon lav. 
However, if the manufacturer has a qualified third 
party dispute resolution process (arbitration program) 
as defined in the lemon law, the buyer must first 
attempt to resolve the dispute by submitting it to the 
arbitration panel. 

Assembly 

54-20 
6-1 

18-5 

Partisan Senate 

39-0 
9-0 
9-0 

Partisan 
~ D 

(concurrence 
56-22) 

Floor: 
Po11c: C1111111ittee: 
Fiscal Connittee: 

R !I 
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• • AB 2057 
Page 2 

If the manufacturer does not have an arbitration progr .. , if 
the manufacturer fail• to give ti• ely notice to the buyer of the 
existence of the arbitration progrn, if th• tiuy,tr i• 
diss1.ti:fiwd with the panel'• decision, or if the • anufactur,r 
fail• to prOllll)tly fulfill the tenu of the arbitration deci• 1on, 
the buyer may •ue for replac-nt or reatitution, 

Since the passage of the le110n law in 1982, consumers and 
consumer groups have complained that there are a number of 
~-b~guities in the law and that the arbitration programs often 
are not meeting the requirement• for qualification or rendering 
decisions which confer the rights and remedies in the lemon law. 
They cOllll)lain that arbitration programs are ineffectual and/or 
render decisions vhi~h are biased toward the aan~facturer. 

In the 1985-86 Session, Assemblyvoman Tanner, vho authored 
the original lemon law, introduced AB 3611 u a clean-up -uure 
to the lemon law to respond to these grievances. 'l'he bill vu 
initially opposed by manufacturers, but the final aended 
version, which was substantially • i• ilar to thi• bill, wa• 
unopposed. AB 3611 failed in the Senate Appropriations C~ittee 
for reasons unrelated to the substance of the bill, 

The Department of consumer Affair• worked closely vith 
Assemblywoman Tanner in drafting the original lemon lav and since 
its enactment bu been very involved in monitoring its !111pact. 
The department publishes a videly-distributec7, consumer 
information pamphlet (•Lemon Aid for•- car Buyers•) and advises 
consumers vith lemon law complaints, In 1985 the department 
conducted a comprehensive study of the i•pact and effectiveness 
of the lemon lav. In its Nev car Lemon Lav Report and 
Questionnaire (September 1985), the department noted a numl:er of 
ambiguities in the law and problems vith the arbitration 
programs, and identified possible legislative responses to these 
concerns. A number of the department's suggestions -re 
incorporated into~.!! 3611 and this bill. 

For instance, the lemon lav does not st•te whether it is the 
manufacturer or the buyer who is entitled to decide between a 
replacement or restitution. Manufacturers would prefer to 
replace a vehicle rather than make restitution, but a consumer 
frustrated with havin1 been stuck with a "lemon• understandably 
may prefer restitution. 

The present law also does not specify what costs are 
included when awarding restitution or replacement. Restitution 
or replacement avsrds under current practice often do not make 
the buyer •whole• (i.e., compensate him or her for expenses such 
as sales tax, license and registration fees, and tnwing or r~ntal 
car costs). 

The calculation of the offset for the burer' • use prior to 
discovering the defect is a major source of d sagreement between 
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AB 2057 
Page 3 • • 

buyers and manufacturer~. A frequent complaint is that 
manufacturer, seek reimbursement equal to the offset for use of 
com:r.erci.i.l rental cars., whicl1 would be, excessive and unfair to 
the bu.yer. 

Some buyers are being denied the remedies under the lemon 
law because their vehicle is a •demonstrator• or •dealer-owned• 
car, even though it was sold with a new car warranty. 

The major grievance is that arbitration programs do not 
c~mply with the Federal Tr=da commission's Rule 703, which sets 
forth minimum requirements for arbitration prcgrams, or other 
requirements of the lemon law. Consumer groups complain that the 
FTC has failed to enforce Rule 703. FTC staff, hc-ver, stata 
that the FTC does not have the authority to enforce Rule 703 
unless a manufacturer has violated the federal Magn\lSon-~.oss 
Consumer warranty Act. (The Maqnuson-Moss Act permits 
manufacturers to establish arbitration programs to resolve 
warranty disputes. If a manufacturer opts to use an arbitration 
program, the program must comply with the standards in Rule 703. 
The FTC states that a manufacturer who fails to comply with Rule 
703 is not sut,ject to PTC enforcement action unless the 
manufacturer also has violated the Magnuson-Moss Act,) 

Specific Findings 

AB 2057 would establish a state program for certifying 
third-party dispute resolution processes, specify requirements 
for certification, and allow courts to award treble damages to 
buyers of lemon cars under limited circumstances. 

A. certification 

AB .?057 would requir.e third party dispute resolution 
programs used for arbitration of lemon law cases to be certified 
by the 3ureau of Automotive Repair (BAR). The BAR would be 
required to re7iev th-. application for certification and conduct 
an La~ite inspection to determine whether the program is in 
•substantial compliance• with the terms of this bill. If the 
program is not in substantial compliance, the BAR would deny 
certification and state in writing the reaso~s for the denial and 
the modifications necessary to obtain certification. The BAR 
would be required to make a final determination whether to 
certify a program within 90 days after receiving the application. 

The BAR would be required to review the operations and 
performance of arbitration programs annually to determine whether 
the programs continue to be in substantial compliance with the 
certification standards. If a program is no longer in 
substantial compliance, the BAR would b~ required to issue a 
notice of decertification, stating the reasons for the proposed 
decertification and prescribing the modifications necessary to 
retain certification. The decertification would take eifect 180 
days after the notice is served, unless the BAR determines, after 
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a public hearing, that the modifications neceaaar7 to bring the 
program into compliance have been aade. 

1'he BAR would be required to lil&ke at leut two onsite 
inspectiqn• per year, investigate COIIPlainta fr011 CO~Ul!l9r• 
regarding arbitration programs, and analrse rapreaen~•t~v• 
complaints against each arbitration progr ... The BAil.would be 
required to eatabliah methods to --ure cuatmaer satisfaction 
and identif7 violations of this bill, including an annual random 
surve7 of customer• of the programs and anal711ia of the reaulta. 

The BAR also would be required to aw.it a biennial report 
to the Legialature evaluating the effectivene•• of this bill1 
make available to the public a-.riea of the atatiatica and 
other information aupplied by arbitration programs, and publish 
educational -terials regardlng the purposes of this bill. 

The Nev Motor Vehicle Board. {NM'!!!) would ed!!!iniater the 
collection of fees, to be paid by manufacturers and diatributora, 
to full7 fund the certification progr ... The BAR vould be 
required to determine the amount neceaaar7 to fund ita 
responsibilities under this bill and report that amount annually 
to the HMYB. 

Manufacturers and distributors would be assessed a fee, not 
to exceed $1 per vehicle sold, leased or distributed in 
Celif~rnia during the previous calendar year, to be paid to the 
DMV to fund the certification program. Pees would be deposited 
into a newly-created certification account in the Autoac-tive 
Repair Pund and would be available to the BAR upon appropriation 
by the Legislature. 

B. Lemon Lav Clean-Up Changes 

Replacement/Restitution. The bill would give the buyer the 
option to elect restitution instead of replacement of a •1emon.• 
The manufacturer would be required to reimburse sales or use tu, 
license and registration fees and incidental damages $UCh as 
reesoneble repair, towing or rental car coats incurred by the 
buyer. The manufacturer would be reimbursed by the Board of 
Equalization for the sales tax (but not by the DMV for the 
license and registration fees). 

The replacement cost or restitution may be offset by the 
buyer's use before the buyer delivered the vehicle to the 
manufacturer for correction of the defect. The amount attributed 
to the buyer's use would be determined by dividing the number of 
miles travelled prior to the time the buyer first delivered the 
vehicle to the manufacturer by 120,000, multiplied by the price 
of the car. (According to the state Department of 
Transportation, 120,000 miles is the average life expectancr of 
an automobile (•The cost of OWning and Operating &n Aut01110b le or 
van,• 1984).) 

000154 
- - - - ' - . -- -- . -- -- . . 

00696

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/701



' 

• • AB 2057 
Page 5 

Disciplinary Action, If a manufacturer fails to honor a 
decision of the arbitration panel, the BAR would be required to 
nntify the DQpartment of Motor Vehicles (DM'"v) for appropriate 
enforcement action. Under current law, the DMV has the authority 
to st·spend or revoke the license of a dealer, manufacturer or 
dist,-butor who has willfully violated the terms and conditions 
of any warranty responsibilities under the Consumer Warranty Act, 
which contains the New Car Lemon Law, 

."Demonstrator• Vehir.les. The bill includes within the 
protection of the lemon law dealer-owned vehicles and 
"demonstrator• vehicles sold with a manufacturer's new car 
warranty. 

Resale of a "Lemon•, The manufacturer may not re-sell or 
re-lease a •1emon• unless the defect has been corrected and is 
disclosed to the new buyP.r or lessee, and the manufacturer 
warrants that the vehicle will be free of that defect for one 
year. (This provision applies only to vehicles which are bought 
back by the manufacturer as "lemons• pursuant to the Lemon Law 
not those which are transferred back to the manufacturer for any 
other reason). 

Assertion of "Lemon Presu.~ption•. The vehicle buyer may 
assert the •1emon presumption• in any civil action, including 
small claims court, or any other formal or informal proceeding, 

Qualified Arbitration Program. The bill amends the 
definition of what constitutes a •qualified• third party dispute 
resolution process for lemon law disputes, Current law defines a 
•qualified third party dispute resolution process• as one which 
~~mplies with the FTC requirements for informal dispute 
resolution procedures contained: in the Commission's Rule 703: 
that renders decisions which are binding on the manufacturer if 
the buyer elects to accept the decision: that prescribes a 
reasonable time, not to exceed 30 days, within which the 
manufacturer must fulfill the terms of those decisions: and that 
annually provides to the DMV a report of its audit required by 
the Commission's Rule 703. 

This bill would require dispute resolution programs to 
comply with the FTC's Rule 703 as those regulations read on 
January 1. 1987 and delete the requirement that manufacturers 
provide to the DMV a report of their audit (which none of them 
have done anyway). In addition, this bill would: 

o Require arbitrators to be instructed in and have copies of 
rules governing lemon law arbitration decisions (i.e., the 
FTC's Rule 703, Commercial Code provisions concerning the 
computation of damages, and the lemon law itself). 

o Require arbitration panels to •take into account• specified 
federal and state remedies in lemon law cases, and authorize 
arbitration panels to order any other equitable remedy 
appropriate under the circumstances of the case. 
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o Require the manufacturer to comply with an arbitration order 
for r•placement or reimbursement. 

o ~rtvide, st the r~est of the arbitrator or a !!!!!jority of the 
a~· .. itration panel, an independent inspection of the vehicle at 
no coat to the buyer. 

o Prohibit arbitrators deciding a 4iapute from being a party to 
the dispute, and pro~ibit anyone elae (including an employee, 
ageni or dealer for the manufacturer) frOII participating 
aubatantively in the • erita of the dispute unlua the buyer ia 
allowed to participate alao. 

Treble Damag I• Thia bill would authorize the court in a 
lemon lav case to award treble d11111agea to a •1emon• buyer if the 
manufacturer fails to rebut the •1..,n presumption• aiad the 
manufacturer does not maintain an arbitration prograa which ia in 
substantial ~oapliance with the lemon law certification 
standards, 

Complaint Mediation, Bxiating law givea the IIMYB the 
authority to •arbitrate 11111icablI or resolve• any honest 
difference of opinion or vievpo nt between any mambe~ of the 
public and any new motor vehicle dealer or manufacturer, This 
bill would specifically give the NNYB the authority to mediate 
any such difference of opinion, including, by inference, a lemon 
law complaint. 

In additio.,, the latest amendments to thia bi.11 incorporate 
the substance of AB 1367 (Tanner), which also would amend the Nev 
car Lemon Lav (the Depart:lllent of Consumer Affairs prepared an 
enrolled bill re~rt rec0111111ending signature of AB 1367 but the 
bill has aince been placed on the inactive file), and ia double
joined with AB 276 (Eaves) which, like AB 2057, -...a the 
Revenue and Taxation Code, 

The bill also appropriates $25,334 to the Department of 
Motor Vehicles to computerize its billing syst- for collecting 
motor vehicles fees from automobile manufacturers under this 
bill. The appropriation is from the unappropriated surplus of 
the Nev Motor Vehicle Board Account in the Motor Vehicle Account. 
The Nev Motor Vehicle Board is not opposed to the appropriation 
as it will be repaid in the next fiscal year fro• ft1e revenues 
that will be collected beginning July 1, 1988. The DMV had 
requested this appropriation, 

Fiscal Impact 

This bill calls for a new state progr11111, to be adllliniatered 
by the Bureau of Automotive Repair, and fully funded by fees paid 
by manufacturers and distributors when they renew their licenaea • 

. A fiscal analysis is attached, The analysis projects 
expenditures of $281,000 for Fiscal Year 1988-89 and thereafter 
and revenue of $300,000 based on a $,13-,16 asaessmQnt per 
vehicle aold, leased or distributed in the state. Pour PYa (a 
Program Repreaentativa II, two Pro9r11111 Representatives J and one 
~ffice Techn:cian (Typing) are projected). 
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Argument 

AB 2011.7 
·page 'I 

Interested Parties 

Proponentsa Author (a~nsor) 
Cal,.P,JRG ' 
Chrysler 'Motors 
consumers Union 

Neutral& Autgmobile lmpot>te~,. of Aaerica 
Department of MotorrVehicles 
Ford Motor COillpanyi'.ff · · 

Opponents: 

General Motors · .,::: ·. 
New Motor Vehicle ')kt!l,1,'d 
State Board of ~l,'fiiiation 

None known 
.:· ..::itt. 

Proponents argue that AB 2057 addr!lli.l~. various problems ln 
the new car lemo;;; law, enacted five year,112'!!9C1 •. Fe1r instance, 
under the lemon law, owners of •1emona• afjf',r~ired to uae a 
•qualified• arbitration process before t.h,• t·•t rttaort. t,o the 
courts. However, the arbitration prograai:'/iilre either·, ~rated or 
sponsored by the manufacturers and they~~e.notp,:ovi4~ a fair 
and impartial process for consumers. Is(~~ case1, thtt.se panels 
have failed to maintain •qualified• pre>gtijll8 andabi~II! by 
provisions of the lemon law and the Fede:f•li:'l'riilde CQDllllission's 
arbitration regulations. 'l'he panels oftfii,,rely,on experts 
supplied by manufacturers. Finally, whilttJ:he panels ·frequently 
require one 1!10re repair attempt, they_do)~follov up to ensure 
that the vehicle has been satisfactorily r,.ired. 

In addition, costs such as sales taxes., license and 
registration fees, and towing and rental car coats are not 
reire~ursed, and the amount the manufacturer lliil{ deduct for the 
use of the vehicle from the replacement value a not apacified 
and often results in deductions which are calculated to the 
adventage of the manufacturer and the detriment of the consumer. 

Proponents argue that AB 2057 would help ensure that 
consumers get a fair and impartial hearing in the arbitration 
process. In sum, proponents argue that the bill contains the 
needed pr~visions to assure consU111ers stuck with •1emons• receive 
the compensation, rights and remedies to which they are entitled, 

'l't••re is no known opposition to the bill in its present 
form, although some attorneys who represent consumers in ,lemon 
law cases have expressed concern with amendments which were 
negotiate.d with the automobile manufacturers to remove their 
opposition (such as an amendment which allows manufacturers to 
maintain certification if they are in •substantial• compliance 
with certification standards). However, while the department is 
sympathetic to their concerns, we note that the bill would not 
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Page 8 

have passed without the amendment• and. do not agree that the 
amendments will reduce existing protection•• 

The Bureau of Automotive Repair supports the concept of the 
port'on af the ~ill giving it certification and. decertification 
~ owera but ha• ~xpreaaec! concern that its power to decertify doe• 
not constitute enough of a •hold• on a potentially recalcitrant 
manufacturer. It would seem, however, that a threat to institute 
decertification proceeding~, if c0111111unicated honestly and. with 
valid reasons, ought to be enough to induce the aanufeeturor to 
make any n•eded changes. In addition, the DNV would be uipowered 
to suspend or revoke the license of a manufacturer who repeatedly 
fails to honor the decision of an arbitration panel. 

The Department of ConsW11er Affairs hu recommended (but·not 
received) a •support• position on this bill. 

Recommendation 

The Dep~rtment of Con• Wller Affairs recomenda that this bill 
be SIGNED. 

At present, there ia no way for a buyer to determine whether 
an automobile manufacturer's arbitration program complies with 
the present legal requir-ents contained in 1"1'C Rule 703 and. the 
California lemon law. By providing for certification by a state 
agency, buyers will be reuonably usured that an arbitration 
panel is operating in compliance with the law. In addi~ion, the 
bill provides a nWllber of necessary clarifying and. fine-tuning 
amendments to the lemon law. 

NOTB; 'J'he concurrence vote on AB 2057 (September 10, 1987) 
was 56-22. Twelve Republicans voted for concurrence and. all 
other Republicans vot.ed against it, The Republican concurrence 
analysis recommended a •no• vote. The department believes that 
the ca~cus analysis (copy attached) presents only one side of the 
issue, and we would like to respond to the concerns raiaed 
therein. 

First of all, the analysis does not acknowledge the serious 
problems with the current arbitration programs. As stated 
earlier under Background, the department conducted an extensive 
investigation of lemon law arbitration programs and found a 
number of problems with the way they are run. We believe that 
these problem.a ne~d attention; consumer c0111plainta to this 
department and other consumer protection agencies indicate a high 
level of dissatisfaction and a leek of faith in the present 
programs. 

The lemo~ law gives consumers and manufacturers an 
alternative to court action to resolve lemon law problems. Thia 
is designed as much for the benefit of tbe manufacturer as the 
consumer; however, th~ anftlysis implies that this is to the 
consumer's and not the manufacturer's advantage. However, the 
lemon law provides - at the insisten~e of the manufacturers in 
negotiations on the original lemon law - that if the manufacturer 
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has an arbitration program (and virtually all of th- do), a 
conauaer l!!lmt. submit the complaint to the arbitration panel prior 
to att&aptfi'ig to assert his or her rights in court. 

::Urrcntl7, thvsv p~Og£iiiiia are not ~overseen= by anyone. 
'!'! • .tir decisions are often biased in favor of the manufacturer. 
The :~bitrators may not be trained in the rights and remedies of 
the 14!!11!1.0n law (fer instance, the Better Business Bureau, which 
handles lemon law cases for General Motors and most of the 
importers, has stated publicly that they punx>sely do not t~ai~ 
t.hei, ocuii:rators in the lemon law), and their decisions c,ften do 
not confer the rights and remedies in the lemon law. Thi~ 
practically negates the effectiveness of the lemon law ar..d leaves 
the consumer with the unhappy choice of pursuing legal action 
(which few want or can afford) or with no recourse (i.e., taking 
a loss on the car). 

Second, the analysis states that new car buyers will have to 
pay for the certification. While this is true (the manufacturers 
actually have to pay the assessment but it will probably be 
passed on to the consumer by way of a higher sticker price), the 
bill limits the amount assessed to not more than $1.00 per 
vehicle. We believe this is an insignificant cost to help ensure 
that consumers will have fair recourse if the car they purchase 
turns out to be a lemon. In ,ddition, the department's fiscal 
analysis indicates that a much lower fee ($.13 - $.16 per 
vehicle) will be adequate to fund the program (and in fact may 
result in a surplus which would be carried over to the .. ext 
year). · . 

Third, we disagree that the bill will crer.te a bureaucracy. 
The Bureau of Aut01110tive Repair's functions are limited under the 
bill, and ongoing certification functions would not require a 
great increase in PYs (our fiscal analysis indicates that four 
PYs will be needed to run the certification program). 

Fourth, as to the treble damages provision, that provision 
bas been significantly mended and the manufacturers are no 
longer opposed to it. The analysis states that the •triple (sic) 
damage provision is onerous.• However, the manufacturers would 
not sign off on an onerous provision. The provision is very 
limited now. Recent amendments reduced the standard of . 
coLpliance with certification standards to •substantial• 
compliance and made an award of treble damages discretionary with 
the court. r.al:r in the most abusive circumstances by a 
manufacturer ia that provision likely to be enforced, and only by 
those f- consumers who hav~ the financial capability to bring an 
action. 

Fifth, we also question why this bill would create more 
l~gal costs for manufacturers. In keeping with the intent of the 
original lemon law, this bill is designed to reinforce viable 
alternative• that consumers and manufacturers can use to resolve 
complaints outside the court system. If anything, this bill is 
designed to decrease the possibility of court action by a 
dissatiafied consumer because it would improve the arbitration 
p::-ocess. 
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The fact la that very few consU111era have the capacity or 
desire to be lnvolved ln legal action vlth a manufacturer. Alao, 
there are very fev conaumer attornep who are willing or able to 
repr,•aent consumers in lemon lav cu••• Legal recourae la an 
undesirable option for a conaumer beca1111e the coata, frustration, 
delay• and legal action are much more of• burden on the conaumer 
than on the menufacturer. · 

Last, the reuon the automobile manufacturer• do not oppose 
the bill nov ia that the bill haa been IIOderated to auch '1ft 
extent that they nov conaider it to be a reuonable approach (and 
far leaa onerous than the kinda of legialation they are 
confronting in aeveral other states). In addition, it would be 
viewed as unreaponsive to aerious and prevalent c0111plainta about 
defective nev cars if they continued to oppoae the bill after all 
of the conceasions have been made. 

In SUllllllarr, the evidence la that the progr- are not 
working accord ng to the requirements in the law and there ia no 
viable method to ucertain whether the programs -et certain 
required standard•• Having poe;,.- quality program• that do not 
meet the standards bears heavily on a consumer vbo may be making 
payments on a nev car, meanwhile not being able to uae the car 
and having no alternate mode of transportation other than a 
rental car. one of the purposes of certification is to assure 
consumers that these progrUIS me9t the atandar.la. Thea• are 
programs which the lav requires consumers to use prior to 
asserting their rights by private legal action. we th~refore 
feel that consumers are entitled to assurance that the programs 
themselves are being conducted in conformance with the 1-. 

000160 

00702

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/707



• • 
SIGH MESSAGE 

AB-2057 (Tanner) 

I have approved AB 2057 which provides additional consumer protection 
regarding the purchase of new vehicles. 

liois bill proposes several changes to the "Lemon Law• passed by the 
Legislature in 1982 which provide a dispute resolution mechanism for consumers 
to seek recompense for faulty and irreparable automobiles. This measure 
appropriately addresses several inadequacies in the restitution to consumers 
for their documented claims under the 1aw. However, it includes provisions 
which wou~d add to the cost of consumers by requiring an agency of t~e State 
to certify a dispute resolution program which mil)' expand its ove~sight beyond 
the bounds of its pril'lilry mandate. 

I am, therefore, asking the Department of Consumer Affairs to monitor this 
·process for one year and report back to me by July 1989 with a rec011111endation 
as to the continuance of the certification program. 

000161 

00703

D
oc

um
en

t r
ec

ei
ve

d 
by

 th
e 

C
A

 4
th

 D
is

tr
ic

t C
ou

rt
 o

f 
A

pp
ea

l D
iv

is
io

n 
2.

MJN/708



• 
VETO MESSAGE 

AB 2057 (Tanner). 

To the Members of the California Assembly. 

• 

I am returni .JAB 2057 without ll1Y signature. This measure proposes to make a 

number of changes to the laws concerning defective automobiles. The bill 

would clarify the rights of bio-ers of "lemon• cars, expand the protections of 

our new car lemon law to include "demonstrators• and protect agai:ist the 

reselling of vehicles found to be fundamentally defective. 

As worthwhile as these changes are, however, the bill also requires direct 

involvement by the state in the third-party dispute resolution programs 

offered by vehicle manufacturers. There appears to be little eviderce to 

support the need for our intervention, especially to the degree mandated by 

this legislation. If problems develop with the operations of these 

non-governmental dispute resolution forums, existing laws are adequate ·to 

protect the interests of consumers. 

Cordi ally, 

George Deukmejian 
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4552 STATUTES OF 1987 [ Ch. 1279 

regional transit service funds from its apportionment as determined 
pursuant to Section 99231. 

Periodic revisions to the regional route system may be made by the 
board upon review by the regional transit service advisory 
committee which shall meet on an as-needed basis, but not less than 
once a year to review the annual budget and assessment for regional 
transit services. .~ · 

(c) The formula specified in subdivision (d) for funding regional 
services shall remain in effect for a minimum of three fiscal years and 
thereafter may be amended by agreement of all affected 
jurisdictions and the board. The regional transit service advisory 
committee shall review the assessment formula and recommend 
appropriate changes to the board and the jurisdictions. 

(d) On an annual basis, at the time that the annual apportionment 
schedule is developed by the transportation planning agency, each 
jurisdiction shall be assessed a percentage of its apportionment equal 
to the percentage of its 1983-84 fiscal year apportionment claimed 
for support of regional services or 5 percent of its annual 
apportionment, whichever is greater. The assessment for the County 
of San Diego shall be applied only to that portion of the county 
apportionment attributable to the board's area of jurisdiction as 
defined in Section 120054. Any funds remaining after the annual 
assessment for regional services. shall be made available to the 
jurisdictions for support of transit purposes. 

(e) The board may enter into agreements with any local 
jurisdiction to provide local transit services by the means and upon 
terms and conditions as may be mutually agreed upon. 

(f) The board shall, upon request of the City of Coronado, Poway, 
or Santee, or the County of San Diego, establish reserves consisting 
of that part of the board's allocation pursuant to paragraph (1) of 
subdivision (b) of Section 99233.5, which otherwise would have been 
allocated to each requesting city or county for the first two fiscal 
years after the board's acquisition of the San Diego Transit 
Corporation. The reserves shall be used by the board for transit 
purposes within the requesting city or county. 

(g) The acquisition of the San Diego Transit Corporation by the 
board shall not create or impose any financial liability upon the 
County of San Diego or the cities within the board's area of 
jurisdiction for any obligations and liabilities of the corporation by 
virtue of their membership on the board. 

SEC. 3. Section 120266 is added to the Public Utilities Code, to 
read: 

120266. (a) The San Diego Metropolitan Transit Development 
Board may enter into contracts with any city in its area of jurisdiction 
and with the County of San Diego to license or regulate by ordinance 
any transportation services rendered wholly within the city's 
corporate limits or within the unincorporated area. 

(b) The board shall levy the fees necessary to recover the full cost 
of licensing and regulating these services. 
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An act to add Chapter 20.5 (commencing with Section 9889.70) to 
Division 3 of the Business and Professions Code, to amend Sections 
1793.2 and 1794 of, and to add Section 1793.25 to, the Civil Code, to 
amend Section 7102 of the Revenue and Taxation Code, and to 
amend Section 3050 of the Vehicle Code, relating to warranties, and 
making an appropriation therefor. 

[Approved by Governor September 28, 1987. Filed with 
Secretary of State September 28, 1987.] 

The people of the State of California do enact as follows: 

SECTION I. Chapter 20.5 (commencing with Section 9889.70) is 
added to Division 3 of the Business and Professions Code, to read: 

CHAPTER 20.5. CERTIFICATION OF THIRD PARTY DISPUTE 
RESOLUTION PROCESSES 

9889.70. Unless the context requires otherwise, the following 
definitions govern the construction of this chapter: 

(a) "Bureau" means the Bureau of Automotive Repair. 
(b) "New motor vehicle" means a new motor vehicle as defined 

in subparagraph (B) of paragraph (4) of subdivision (e) of Section 
1793.2 of the Civil Code. 

(c) "Manufacturer" means a new motor vehicle manufa~turer, 
manufacturer branch, distributor, or distributor branch reqmred to 
be licensed pursuant to Article 1 (commencing with Section 11700) 
of Chapter 4 of Division 5 of the Vehicle Code. 

(d) "Qualified third party dispute resolution pro~ess" me~ns a 
third party dispute resolution process which operates 1n compha~c~ 
with paragraph (3) of subdivision (e) of Section 1793.2 of the C1VII 
Code and this chapter and which has been certified by the bureau 
pursuant to this chapter. . . 

9889.71. The bureau shall establish a program for cerh~ym~ each 
third party dispute resolution process used for the arb1tral!on of 
disputes pursuant to paragraph (2) of subdivision (e) of Section 
1793.2 of the Civil Code. In establishing the program, the bureau shall 
do all of the following: 

(a} Prescribe and provide forms to be used to apply for 
certification under this chapter. 

(b) Establish a set of minimum standards whic~ shall be use_d ~o 
determine whether a third party dispute reso]ul!on_ ~r?cess IS m 
substantial compliance with paragraph (3) of subd1v1S1on (e) of 
Section 1793.2 of the Civil Code and this chapter. 

(c} Prescribe the information _which each m_anufacturer, or other 
entity, that uses a third party d1Spute resolul!on process, a~d that 
applies to have that process certified by the bureau, shall provide the 
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bureau in the application for certification. In prescribing the 
information to accompany the application for certification, the 
bureau shall require the manufacturer, or other entity, to provide 
only that information which the bureau finds is reasonably necessary 
to enable the bureau to determine whether the third party dispute 
resolution process is in substantial compliance with paragraph (3) of 
subdivision (e) of Section 1793.2 of the Civil Code and this chapter. 

( d) Prescribe the information that each qualified third party 
dispute resolution process shall provide the bureau, and the time 
intervals at which the information shall be required, to enable the 
bureau to determine whether the qualified third party dispute 
resolution process continues to operate in substantial compliance 
with paragraph (3) of subdivision (e) of Section 1793.2 of the Civil 
Code and this chapter. 

9889.72. (a) Each manufacturer may establish, or otherwise 
make available to buyers or lessees of new motor vehicles, a qualified 
third party dispute resolution process for the resolution of disputes 
pursuant to paragraph (2) of subdivision (e) of Section 1793.2 of the 
Civil Code. The manufacturer, or other entity, which operates the 
third party dispute resolution process shall apply to the bureau for 
certification of that process. The application for certification shall be 
accompanied by the information prescribed by the bureau. 

(b) The bureau shall review the application and accompanying 
information and, after conducting an onsite inspection, shall 
determine whether the third party dispute resolution process is in 
substantial compliance with paragraph (3) of subdivision (e) of 
Section 1793.2 of the Civil Code and this chapter. If the bureau 
determines that the process is in substantial compliance, the bureau 
shall certify the process. If the bureau determines that the process 
is not in substantial compliance, the bureau shall deny certification 
and shall state, in writing, the reasons for denial and the 
modifications in the operation of the process that are required in 
order for the process to be certified. 

( c) The bureau shall make a final determination whether to 
certify a third party dispute resolution process or to deny 
certification not later than 90 calendar days following the date the 
bureau accepts the application for certification as complete. 

9889.73. (a) The bureau, in accordance with the time intervals 
prescribed pursuant to subdivision (d) of Section 9889.71, but at least 
once annually, shall review the operation and performance of each 
qualified third party dispute resolution process and determine, using 
the information provided the bureau as prescribed pursuant to 
subdivision (d) of Section 9889.71 and the monitoring and inspection 
information described in subdivision (c) of Section 9889.74, whether 
the process is operating in substantial compliance with paragraph (3) 
of subdivision (e) of Section 1793.2 of the Civil Code and this chapter. 
If the bureau determines that the process is in substantial 
compliance, the certification shall remain in effect. 

(b) If the bureau determines that the process is not in substantial 
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compliance with paragraph (3) of subdivision (e) of Section 1793.2 
of the Civil Code or this chapter, the bureau shall issue a notice of 
decertification to the manufacturer, or other entity, which uses that 
process. The notice of decertification shall state the reasons for the 
issuance of the notice and prescribe the modifications in the 
operation of the process that are required in order for the process to 
retain its certification. 

( c) A notice of decertification shall take effect 180 calendar days 
following the date the notice is served on the manufacturer, or other 
entity, which uses the process that the bureau has determined is not 
in substantial compliance with paragraph (3) of subdivision (e) of 
Section 1793.2 of the Civil Code or this chapter. The bureau shall 
withdraw the notice of decertification prior to its effective date if the 
bureau determines, after a public hearing, that the manufacturer, or 
other entity, which uses the process has made the modifications in 
the operation of the process required in the notice of decertification 
and is in substantial compliance with paragraph (3) of subdivision 
(e) of Section 1793.2 of the Civil Code and this chapter. 

9889.74. In addition to any other requirements of this chapter, 
the bureau shall do all of the following: 

(a) Establish procedures to assist owners or lessees of new motor 
vehicles who have complaints regarding the operation of a qualified 
third-party dispute resolution process. 

(b) Establish methods for measuring customer satisfaction and to 
identify violations of this chapter, which shall include an annual 
random postcard or telephone survey by the bureau of the customers 
of each qualified third-party dispute resolution process. 

(c) Monitor and inspect, on a regular basis, qualified thir~-party 
dispute resolution processes to determine whether they contmue to 
meet the standards for certification. Monitoring and inspection shall 
include, but not be limited to, all of the following: 

(1) Onsite inspections of each certified process not less frequently 
than twice annually. , 

(2) Investigation of complaints from consumers regardmg the 
operation of qualified third party dispute resolution processes and 
analyses of representative samples of complaints against each 
process. 

(3) Analyses of the annual surveys required by subdivision (b), 
(d) Notify the Department of Motor Vehicles of the failur_e of a 

manufacturer to honor a decision of a qualified third-party dispute 
resolution process to enable the department to take appropri~te 
enforcement action against the manufacturer pursuant to Section 
11705.4 of the Vehicle Code. 

( e) Submit a biennial report to the Legislature e".aluating t~e 
effectiveness of this chapter, make available to the pubhc summ~nes 
of the statistics and other information supplied by each quahfied 
third-party resolution process, and publish educational materials 
regarding the purposes of this chapter. 

(f) Adopt regulations as necessary and appropriate to implement 
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the provisions of this chapter. 
9889.75 .. The New_ Motor Vehicle Board in the Department of 

~oto_r Veh~cles shal!, ~n accordance with the procedures prescribed 
1n this sec_tion, adm1mster the collection of fees for the purposes of 
fully fundmg the administration of this chapter. 

(a) Th~re is hereby created in the Automotive Repair Fund a 
Certification Account. Fees collected pursuant to this section shall be 
deposite_d !n the Certification Account and shall be available, upon 
~ppropnation by the .. Legislature, exclusively to pay the expenses 
mcurred by the bure.iju in administering this chapter. If at the 
conclusion of any fiscal year the amount of fees collected exceeds the 
amount _of expendit?res for that purpose during that fiscal year, the 
surplus m the Certification Account shall be carried over into the 
succeeding fiscal year. 

(b) Beginning July 1, 1988, every applicant for a license as a 
manufacturer, manufacturer branch, distributor, or distributor 
branch, and every applicant for the renewal of a license as a 
manufacturer, manufacturer branch, distributor, or distributor 
branch, shall accompany the application with a statement of the 
number of ~otor ~ehic~es sold, lea~ed, or otherwise distributed by or 
for the applicant m this state durmg the preceding calendar year, 
and shall pay to the Department of Motor Vehicles for each issuance 
or renewal of the license, an amount prescribed by the New Motor 
Ve~icle Board, but not to exceed one dollar ($1) for each motor 
veh)cle sold, leased,_ or distributed by or for the applicant in this state 
~urmg the precedmg calendar year. The total fee paid by each 
licensee shall be rounded to the nearest dollar in the manner 
described in Section 9559 of the Vehicle Code. No more than one 
dollar _($1) shall be charged, collected, or received from any one or 
more licensees pursuant to this subdivision with respect to the same 
motor vehicle. 

(c) On or before January 1 of each calendar year the bureau shall 
determine _the doll~r amount, not to exceed on.; dollar ($1) per 
motor vehicle, which shall be collected and received by the 
Department ~f Motor Vehicles beginning July 1 of that year, based 
upon an estimate of the number of sales leases and other 
dispositions of_ motor vehicles in this state d~ring the preceding 
calendar year, m order to fully fund the program established by this 
chapter during the following fiscal year. The bureau shall notify the 
New Motor Vehicle Board of the dollar amount per motor vehicle 
that the New Motor Vehicle Board shall use in calculating the 
amounts of the fees to be collected from applicants pursuant to this 
subdivision. . 

(d) For the purposes of this section, "motor vehicle" means a new 
passenger or commercial motor vehicle of a kind that is required to 
be registered under the Vehicle Code, but the term does not include 
a motorcycle, a motor home, or any vehicle whose gross weight 
exceeds 10,000 pounds. 

(e) The New Motor Vehicle Board may adopt regulations to 
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implement this section. 
9889.76. This chapter shall become operative on July I, 1988. 
SEC. 2. Section 1793.2 of the Civil Code is amended to read: 
1793.2. (a) Every manufacturer of consumer goods sold in this 

state and for )Vhich the manufacturer has made an express warranty 
shall: 

(1) Maintain in this state sufficient service and repair facilities 
reasonably close to all areas where its consumer goods are sold to 
carry out the terms of such warranties or designate and authorize in 
this state as service and repair facilities independent repair or service 
facilities reasonably close to all areas where its consumer goods are 
sold to carry out the terms of such warranties. 

As a means of complying with this paragraph, a manufacturer may 
enter into warranty service contracts with independent service and 
repair facilities. The warranty service contracts may provide for a 
fixed schedule of rates to be charged for warranty service or 
warranty repair work, ho-Wever, the rates ftxed by such contracts 
shall be in conformity with the requirements of subdivision (c) of 
Section 1793.3. The rates established pursuant to subdivision (c) of 
Section 1793.3, between the manufacturer and the independent 
service and repair facility, shall not preclude a good faith discount 
which is reasonably related to reduced credit and general overhead 
cost factors arising from the manufacturer's payment of warranty 
charges direct to the independent service and repair facility. The 
warranty service contracts authorized by this paragraph shall not be 
executed to cover a period of time in excess of one year, and may be 
renewed only by a separate, new contract or letter of agreement 
between the manufacturer and the independent service and repair 
facility. 

(2) 1n the event of a failure to comply with paragraph (1) of this 
subdivision, be subject to Section 1793.5. 

(3) Make available to authorized service and repair facilities 
sufficient service literature and replacement parts to effect reP.airs 
during the express warranty period. 

(b) Where such service and repair facilities are maintained in this 
state and service or repair of the goods is necessary because they do 
not conform with the applicable express warranties, service and 
repair shall be commenced within a reasonable time by the 
manufacturer or its representative in this state. Unless the buyer 
agrees in writing to the contrary, the ·goods shall be serviced or 
repaired so as to conform to the applicable warranties within 30 days. 
Delay caused by conditions beyond the control of the manufacturer 
or his representatives shall serve to extend this 30•day requirement. 
Where delay arises, conforming goods shall be tendered as soon as 
possible following termination of the condition giving rise to the 
delay. 

( c) The buyer shall deliver nonconforming goods to the 
manufacturer's service and repair facility within this state, unless, 
due to reasons of size and weight, or method of attachment, or 
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method of installation, or nature of the nonconformity, delivery 
cannot reasonably be accomplished. If the buyer cannot return the 
nonconforming goods for any of these reasons, he or she shall notify 
the manufacturer or its nearest service and repair facility within the 
state. Written notice of nonconformity to the manufacturer or its 
_service and repair facility shall constitute return of the goods for 
purposes of this section. Upon receipt of such notice of 
nonconformity the manufacturer shall, at its option, service or repair 
the goods at the buyer's residence, or pick up the goods for service 
and repair, or arrange for transporting the goods to its service and 
repair facility. All reasonable costs of transporting the goods when a 
buyer cannot return them for any of the above reasons shall be at the 
manufacturer's expense. The reasonable costs of transporting 
nonconforming goods after delivery to the service and repair facility 
until return of the goods to the buyer shall be at the manufacturer's 
expense. 

(d) (1) Except as provided in paragraph (2), if the manufacturer 
or its representative in this state does not service or repair the goods 
to conform to the applicable express warranties after a reasonable 
number of attempts, the manufacturer shall either replace the goods 
or reimburse the buyer in an amount equal to the purchase price 
paid by the buyer, less that amount directly attributable to use by the 
buyer prior to the discovery of the nonconformity. 

(2) If the manufacturer of its representative in this state is unable 
to service or repair a new motor vehicle, as that term is defined in 
subparagraph (B) of paragraph (4) of subdivision (e), to conform to 
the applicable express warranties after a reasonable number of 
attempts, the manufacturer shall either promptly replace the new 
motor vehicle in accordance with subparagraph (A) or promptly 
make restitution to the buyer in accordance with subparagraph (B). 
However, the buyer shall be free to elect restitution in lieu of 
replacement, and in no event shall the buyer be required by the 
manufacturer to accept a replacement vehicle. 

(A) In the case of replacement, the manufacturer shall replace 
the buyer's vehicle with a new motor vehicle substantially identical 
to the vehicle replaced. The replacement vehicle shall be 
accompanied by all express and implied warranties that normally 
accompany new motor vehicles of that specific kind. The 
manufacturer also shall pay for, or to, the buyer the amount of any 
sales or use tax, license fees, registration fees, and other official fees 
which the buyer is obligated to pay in connection with the 
replacement, plus any incidental damages to which the buyer is 
entitled under Section 1794, including, but not limited to, reasonable 
repair, towing, and rental car costs actually incurred by the buyer. 

(B) In the case of restitution, the manufacturer shall make 
restitution in an amount equal to the actual price paid or payable by 
the buyer, including any charges for transportation and 
manufacturer-installed options, but excluding nonmanufacturer 
items installed by a dealer or the buyer, and including any collateral 

127780 
() () ( \ (\ n 

Ch. 1280 I STATUTES OF 1987 4559 

charges such as sales tax, license fees, registration fees, and other 
official fees, plus any incidental damages to which the buyer is 
entitled under Section 1794, including, but not limited to, reasonable 
repair, towing, and rental car costs actually incurred by the buyer. 

(C) When the manufacturer replaces the new motor vehicle 
pursuant to subparagraph (A), the buyer shall only be liable to pay 
the manufacturer an amount directly attributable to use by the 
buyer of the replaced vehicle prior to the time the buyer first 
delivered the vehicle to the manufacturer or distributor, or its 
authorized service and repair facility for correction of the problem 
that gave rise to the nonconformity. When restitution is made 
pursuant to subparagraph (B), the amount to be paid by the 
manufacturer to the buyer may be reduced by the manufacturer by 
that amount directly attributable to use by the buyer prior to the 
time the buyer first delivered the vehicle to the manufacturer or 
distributor, or its authorized service and repair facility for correction 
of the problem that gave rise to the nonconformity. The amount 
directly attributable to use by the buyer shall be determined by 
multiplying the actual price of the new motor vehicle paid or payable 
by the buyer, including any charges for transportation and 
manufacturer-installed options, by a fraction having as its 
denominator 120,000 and having as its numerator the number of 
miles traveled by the new motor vehicle prior to the time the buyer 
first delivered the vehicle to the manufacturer or distributor, or its 
authorized service and repair facility for correction of the problem 
that gave rise to the nonconformity. Nothing in this paragraph shall 
in any way limit the rights or remedies available to the buyer under 
any other law. 

(e) (1) It shall be presumed that a reasonable number of 
attempts have been made to conform a new motor vehicle to the 
applicable express warranties if, within one year from delivery to the 
buyer or 12,000 miles on the odometer of the vehicle, whi~hever 
occurs first, either (A) the same nonconformity has been subJect to 
repair four or more times by the manufacturer or its agents and the 
buyer has at least once directly notified the manufacturer of the need 
for the repair of the nonconformity, or (B) the vehicle is out of 
service by reason of repair of nonconformities by the manufacturer 
or its agents for a cumulative total of more than 30 c~le?dar days 
since delivery of the vehicle to the buyer. The 30-day hmit sh~I~ be 
extended only if repairs cannot be performed due to conditmns 
beyond the control of the manufacturer or its agents. The buyer shall 
be required to directly notify the manufacturer pursuant to 
subparagraph (A) only if the manufacturer has clearly and 
conspicuously disclosed to the buyer, with the warranty or the 
owner's manual, the provisions of this subdivision and that of 
subdivision (d), including the requirement that the buyer mu!t 
notify the manufacturer directly pursuant t~ subpara11:raph (A). This 
presumption shall be a rebuttable presumption a~ectmg t_h7 bur~en 
of proof, and it may be asserted by the buyer m any ctvil achoo, 
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including an action in small claims court, or other formal or informal 
proceeding. 

(2) • If a qualified third party dispute resolution process exists, and 
the buyer receives timely notification in writing of the availability of 
a third party process with a description of its operation and effect, 
the presumption in paragraph (1) may not be asserted by the buyer 
until after the buyer has initially resorted to the third party process 
as required in paragraph (3). Notification of the availability of the 
third party process is not timely if the buyer suffers any prejudice 
resulting from arty delay in giving the notification. If a qualified third 
party dispute resoJution process does not exist, or if the buyer is 
dissatisfied with the third party decision, or if the manufacturer or 
its agent neglects to promptly fulfill the terms of such third party 
decision after the decision is accepted by the buyer, the buyer may 
assert the presumption provided in paragraph ( l) in an action to 
enforce the buyer's rights under subdivision (d). The findings and 
decision of the third party shall be admissible in evidence in the 
action without further foundation. Any period oflimitation of actions 
under any federal or California laws with respect to any person shall 
be extended for a period equal to the number of days between the 
date a complaint is filed with a third party dispute resolution process 
and the date of its decision or the date before which the 
manufacturer or its agent is required by the decision to fulfill its 
terms if the decision is accepted by the buyer, whichever occurs 
later. 

(3) A qualified third party dispute resolution process shall be one 
that does all of the following: 

(A) Complies with the minimum requirements of the Federal 
Trade Commission for informal dispute settlement procedures as set 
forth in Part 703 of Title 16 of the Code of Federal Regulations, as 
those regulations read on January l, 1987. 

(B) Renders decisions which are binding on the manufacturer if 
the buyer elects to accept the decision. 

(C) Prescribes a reasonable time, not to exceed 30 days after the 
decision is accepted by the buyer, within which the manufacturer or 
its agent must fulfill the terms of its decisions. 

(D) Provides arbitrators who are assigned to decide disputes with 
copies of, and instruction in, the provisions of the Federal Trade 
Commission's regulations in Part 703 of Title 16 of the Code of 
Federal Regulations as those regulations read on January l, 1987, 
Division 2 (commencing with Section 2101) of the Commercial 
Code, and this chapter. 

(E) Requires the manufacturer, when the process orders, under 
the terms of this chapter, either that the nonconforming motor 
vehicle be replaced if the buyer consents to this remedy or that 
restitution be made to the buyer, to replace the motor vehicle or 
make restitution in accordance with paragraph (2) of subdivision 
(d). 

(F) Provides, at the request of the arbitrator or a majority of the 
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arbitration panel, for an inspection and written report on the 
condition of a nonconforming motor vehicle, at no cost to the buyer, 
·by an automobile expert who is independent of the manufacturer. 

(G) Takes into account, in rendering decisions, all legal and 
equitable factors, including, but not limited to, the written warranty, 
the rights and remedies conferred in regulations of the Federal 
Trade Commission contained in Part 703 of Title 16 of the Code of 
Federal Regulations as those regulations read on January l, 1987, 
Division 2 (commencing with Section 2101) of the Commercial 
Code, this chapter, and any other equitable considerations 
appropriate in the circumstances. Nothing in this chapter requires 
that, to be certified as a qualified third-party dispute resolution 
process pursuant to this section, decisions of the process must 
consider or provide remedies in the form of awards of punitive 
damages or multiple damages, under subdivision ( c) of Section 1794, 
or of attorney's fees under subdivision (d) of Section 1794, or of 
consequential damages other than as provided in subdivisions (a) 
and (b) of Section 1794, including, but not limited to, reasonable 
repair, towing and rental car costs actually incurreq. by the buyer. 

(H) Requires that no arbitrator deciding a dispute may be a party 
to the dispute and that no other person, including an employee, 
agent, or dealer for the manufacturer, may be allowed to participate 
substantively in the merits of any dispute with the arbitrator unless 
the buyer is allowed to participate also. Nothing in this paragraph 
prohibits any member of an arbitration board from deciding a 
dispute. 

(I) Obtains and maintains certification by the Bureau of 
Automotive Repair pursuant to Chapter 20.5 (commencing with 
Section 9889.70) of Division 3 of the Business and Professions Code. 

(4) For the purposes of subdivision (d) and this subdivision the 
following terms have the following meanings: 

(A) "Nonconformity" means a nonconformity which substantially 
impairs the use, value, or safety of the new motor vehicle to the 
buyer or lessee. 

(B) "New motor vehicle" means a new motor vehicle which is 
used or bought for use primarily for personal, family, or household 
purposes. "New motor vehicle" includes a dealer-owned vehicle and 
a "demonstrator" or other motor vehicle sold with a manufacturer's 
new car warranty but does not include a motorcycle, a motorhome, 
or a motor vehicle which is not registered under the Vehicle Code 
because it is to be operated or used exclusively off the highways. A 
"demonstrator" is a vehicle assigned by a dealer for the purpose of 
demonstrating qualities and characteristics common to vehicles of 
the same or similar model and type. 

(5) No person shall sell or lease a motor vehicle transferred by a 
buyer or lessee to a manufacturer pursuant to paragraph (2) of 
subdivision (d) unless the nature of the nonconformity experienced 
by the original buyer or lessee is clearly and conspicuously disclosed, 
the nonconformity is corrected, and the manufacturer warrants to 
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the new buyer or lessee in writing for a period of one year that the 
motor vehicle is free of that nonconformity. 

SEC. 3. Section 1793.25 is added to the Civil Code, to read: 
1793.25. (a) Notwithstanding Part 1 (commencing with Section 

6001) of Division 2 of the Revenue and Taxation Code, the State 
Board of Equalization shall reimburse the manufacturer of a new 
motor vehicle for an amount equal to the sales tax which the 
manu~acturer includes in making restitution to the buyer pursuant 
to subparagraph (B) of paragraph (2) of subdivision (d) of Section 
1793.2, when satisfactory proof is provided that the retailer of the 
motor vehicle for which the manufacturer is making restitution has 
reported and paid the sales tax on the gross receipts from the sale of 
that motor ':'ehicle. The State Board of Equalization may adopt rules 
a?d regulaf:!ons to car~y out, facilitate compliance with, or prevent 
circumvention or evasion of, this section. 

(b) Nothing in this section shall in any way change the application 
of the sales and use tax to the gross receipts and the sales price from 
the s_ale, and the storage, use, or other consumption, in this state or 
tang_,ble personal l;'r?i;>•,rty pursuant to Part 1 (commencing with 
Section 6001) of D1vmon 2 of the Revenue and Taxation Code. 

(c) The manufacturer's claim for reimbursement and the board's 
approval or denial of the claim shall be subject to the provisions of 
A~ti_c(e 1 (commencing with Section 6901) of Chapter 7 of Part 1 of 
D1v1s1on 2 of the Revenue and Taxation Code, except Sections 6902.1, 
6903, 6907, and 6908 thereof, insofar as those provisions are not 
inconsistent with this section. 

SEC. 4. Section 1794 of the Civil Code is amended to read: 
1794. (a) Any buyer of consumer goods who is damaged by a 

failu~e to comply with any obligation under this chapter or under an 
1mphed or express wananty or service contract may bring an action 
for the recovery of damages and other legal and equitable relief. 

(b) The measure of the buyer's damages in an action under this 
section shall include the rights of replacement or reimbursement as 
set forth in subdivision (d) of Section 1793.2, and the following: 

(1) Where the buyer has rightfully rejected or justifiably revoked 
acceptance of the goods or has exercised any right to cancel the sale, 
Sections 2711, 2712, and 2713 of the Commercial Code shall apply. 

(2) Where the buyer has accepted the goods, Sections 2714 and 
2715 of the Commercial Code shall apply, and the measure of 
damages shall include the cost of repairs necessary to make the goods 
conform. 

(c) If the buyer establishes that the failure to comply was willful, 
the judgment may include, in addition to the amounts recovered 
under subdivision (a), a civil penalty which shall not exceed two 
times the amount of actual damages. This subdivision shall not apply 
in any class action under Section 382 of the Code of Civil Procedure 
or under Section 1781, or with respect to a claim based solely on a 
breach of an implied wananty. 

(d) If the buyer prevails in an action under this section, the buyer 
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shall be allowed by the court to recover as part of the judgment a sum 
equal to, the aggregate amount of costs and expenses, including 
attorney s fees based on actual time expended, determined by the 
court to have been reasonably incurred by the buyer in connection 
with the commencement and prosecution of such action. 

(e) (1) Except as otherwise provided in this subdivision, if the 
buyer establishes a violation of paragraph (2) of subdivision (d) of 
Section 1793.2, the buyer shall recover damages and reasonable 
attorney's fees and costs, and may recover a civil penalty of up to two 
times the amount of damages. 

(2) If the manufacturer maintains a qualified third-party dispute 
resolution process which substantially complies with subdivision ( e) 
of Section 1793.2, the manufacturer shall not be liable for any civil 
penalty pursuant to this subdivision. 

(3) After the occurrence of the events giving rise to the 
presumption established in paragraph ( l) of subdivision ( e) of 
Section 1793.2, the buyer may serve upon the manufacturer a written 
notice requesting that the manufacturer comply with paragraph (2) 
of subdivision (d) of Section 1793.2. If the buyer fails to serve the 
notice, the manufacturer shall not be liable for a civil penalty 
pursuant to this subdivision. 

(4) If the buyer serves the notice described in paragraph (3) and 
the manufacturer complies with paragraph (2) of subdivision (d) of 
Section 1793.2 within 30 days of the service of that notice, the 
manufacturer shall not be liable for a civil penalty pursuant to this 
subdivisjon. · . 

(5) If the buyer recovers a civil penalty under subdivision (c), the 
buyer may not also recover a civil penalty under this subdivision for 
the same violation. 

SEC. 5. Section 7102 of the Revenue and Taxation Code is 
amended to read: 

7102. The money in the fund shall, upon order of the Controller, 
be drawn therefrom for refunds under this part, and pursuant to 
Section 1793.25 of the Civil Code, or be transferred in the following 
manner: 

(a) (1) All revenues, less refunds, derived under this part at ~he 
4¾-percent rate, including the imposition of sales and use taxes with 
respect to the sale, storage, use, or other consumption of motor 
vehicle fuel which would not have been received if the sales and use 
tax rate had been 5 percent and if motor vehicle fuel, as defined for 
purposes of the Motor Vehicle Fuel License Tax Law (Part 2 
(commencing with Section 7301) ), had been exempt from sales and 
use taxes, shall be estimated by the State Board of Equalization, with 
the concurrence of the Department of Finance shall be transferred 
during each fiscal year to the Transportation Planning and 
Development Account in the State Transportation Fund for 
appropriation pursuant to Section 99312 of the Public Utilities Code. 

(2) If the amount transferred pursuant to paragraph (1) is less 
than one hundred ten million dollars ($110,000,000) in any fiscal year, 
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an additional amount equal to the difference between one hundred 
ten million dollars ($110,000,000) and the amount so transferred shall 
be transferred, to the extent funds are available, as follows: 

(A) For the 1986-S7 fiscal year, from the General Fund. 
(B) For the 1987-88 and each subsequent fiscal year, from the 

state revenues dQe to the imposition of sales and use taxes on fuel, 
as defined for purposes of the Use Fuel Tax Law (Part 3 
(commencing with Section 8601)). 

(b) The balance shall be transferred to the General Fund. 
(c) The estimate required by subdivision (a) shall be based on 

taxable transactions occurring during a calendar year, and the 
transfers required by subdivision (a) sball be made during the fiscal 
year that commences during that same calendar year. Transfers 
required by paragraphs (1) and (2) of subdivision (a) shall be made 
quarterly. · 

SEC. 6. Section 7102 of the Revenue and Taxation Code is 
amended to read: 

7102. The money in the fund shall, upon order of the Controller, 
be drawn therefrom for refunds under this part, and pursuant to 
Section 1793.25 of the Civil Code, or be transferred in the following 
manner: 

(a) (1) All revenues, less refunds, derived under this part at the 
4¾-percent rate, including the imposition of sales and use taxes with 
respect to the sale, storage, use, or other consumption of motor 
vehicle fuel which would not have been received if the sales and use 
tax rate had been 5 percent and if motor vehicle fuel, as defined for 
purposes of the Motor Vehicle Fuel License Tax Law (Part 2 
(commencing with Section 7301) ), had been exempt from sales and 
use taxes, shall be estimated by the State Board of Equalization, with 
the concurrence of the Department of Finance shall be transferred 
during each fiscal year to the Transportation Planning and 
Development Account in the State Transportation Fund for 
appropriation pursuant to Section 99312 of the Public Utilities Code. 

(2) If the amount transferred pursuant to paragraph (1) is less 
than one hundred ten million dollars ($110,000,000) in any fiscal year, 
an additional amount equal to the difference between one .hundred 
ten million dollars ($110,000,000) and the amount so transferred shall 
be transferred, to the extent funds are available, as follows: 

(A) For the 1986-S7 fiscal year, from the General Fund. 
(B) For the 1987-88 and each subsequent fiscal year, from the 

state revenues due to the imposition of sales and use taxes on fuel, 
as defined for purposes of the Use Fuel Tax Law (Part 3 
(commencing with Section 8601)). 

(b) The following percentage of the amount of all revenues, less 
refunds, derived under this part attributable to the sale, storage, use 
or other consumption of aircraft jet fuel used in propelling aircraft 
the sale or use of which in this state is subject to the tax imposed by 
Part 2 (commencing with Section 7301) and which are not subject 
to refund, shall be estimated by the State Board of Equalization, with 
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the concurrence of the Department. of Finance, and shall be 
transferred to the Aeronautics Account. in the State Transportation 
Fund: 

(1) For the 1988-89 fiscal year, 50 percent of the amount. 
(2) For the 1989-00 fiscal year and each fiscal year thereafter, 100 

percent of the amount. 
. (c) After application of subdivisions (a) and (b), the balance shall 

be transferred to the General Fund. 
(d) The estimate required by subdivisions (a) and (b) shall be 

based on taxable transactions occurring during a calendar year, and 
the transfers required by subdivisions (a) and (b) shall be made 
during the fiscal year that commences during that same calendar 
year. Transfers required by paragraphs (1) and (2) of subdivision (a) 
and subdivision (b) shall be made quarterly. 

SEC. 7. Section 3050 of the Vehicle Code is amended to read: 
3050. The board shall do all of the following: 
(a) Adopt rules and regulations in accordance with Chapter 3.5 

( commencing with Section 11340) of Part 1 of Division 3 of Title 2 
ofthe Government Code governing such matters as are specifically 
committed to its jurisdiction. 

(b) Hear and consider, within the limitations and in accordance 
with the procedure provided, an appeal presented by an applicant 
for, or holder of, a license as a new motor vehicle dealer, 
manufacturer, manufacturer branch, distributor, distributor branch, 
or representative when the applicant or licensee submits an appeal 
provided for in this chapter from a decision arising out of the 
department. 

(c) Consider any matter concerning the activities or practices of 
any person applying for or holding a license as a new motor vehicle 
dealer, manufacturer, manufacturer branch, distributor, distributor 
branch, or representative pursuant to Chapter 4 (commencing with 
Section 11700) of Division 5 submitted by any person. A member of 
the board who is a new motor vehicle dealer may not participate in, 
hear, comment, advise other members upon, or decide any matter 
considered by the board pursuant to this subdivision that involves a 
dispute between a franchisee and franchisor. After such 
consideration, the board may do any one or any combination of the 
following: 

(1) J;)irect the department to conduct investigation of matters 
that the board deems reasonable, and make a written report on the 
results of the investigation to the board within the time specified by 
the board. 

(2) Undertake to mediate, arbitrate, or otherwise resolve any 
honest difference of opinion or viewpoint existing between any 
member of the public and any new motor vehicle dealer, 
manufacturer, manufacturer branch, distributor branch, or 
representative. 

(3) Order the department to exercise any and all authority or 
power that the department may have with respect to the issuance, 
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renewal, re·h.isal to renew, .rnspension, or revocation of the license of 
any new motor vehicle deaJer, manufacturer, manufacturer branch 

· distributor, distributor branch, or representative as such license i~ 
required under Chapter 4 (commencing with Section 11700) of 

· -Division 5. 
(d) Hear and consider, within the limitations and in accordance 

with the procedure provided, a protest presented by a franchisee 
pursuant to Section 3060, 3062, 3064, or 3065. A member of the board 
who is a new motor vehicle dealer may not participate in, hear, 
comment, advise other members upon, or decide any matter 
involving a protest filed pursuant to Article 4 (com,;,encing with 
Section 3060). 

SEC. B. The sum · of twenty-five thousand three hundred 
thirty-four dollars ($25,334) is hereby appropriated from the funds 
deposited, pursuant to Section 3016 of the Vehicle Code, in the Motor 
Vehicle Account in the State Transportation Fund to the New Motor 
Vehicle Board for the purpose of reimbursing the Department of 
Motor Vehicles for its expenses in implementing Section 9889.75 of 
the Business and Professions Code. 

(b) The amount appropriated by subdivision (a) shall be repaid, 
plus interest, from the Certification Account in the Automotive 
Repair Fund in the 1988-89 fiscal year, as provided in subdivision (c). 
The interest shall be charged at the rate earned by the Pooled Money. 
Investment Account in the General Fund during the period from 
January l, 1988, until the date the transfer of funds required by 
subdivision (c) takes place and shall be paid for that same period of 
time. The Bureau of Automotive Repair shall take into account the 
requirement to repay the amount appropriated by subdbision (a), 
plus interest. in determining the dollar amount per vehicle specified 
in subdivision (c) of Section 9889.75 of the Business and Professions 
Code. 

(c) The sum of twenty-five thousand three hundred thirty-four 
dollars ($25,334), plus so much more as shall be needed to pay the 
interest required by subdivision (b), shall be transferred from the 
Certification Account in the Automotive Repair Fund to the Motor 
Vehicle Account in the State Transportation Fund during the 
1988-89 fiscal year. The transfer shall be in repayment of the amount 
appropriated pursuant to subdivision (a), plus interest as required by 
subdivision (b), and shall be deposited in the Motor Vehicle Account 
to the credit of the funds deposited in that account pursuant to 
Section 3016 of the Vehicle Code. 

If the amount used by the New Motor Vehicle Board to reimburse 
the Department of Motor Vehicles for its expenses in implementing 
Section 9889.75 of the Business and Professions Code is less than the 
amount appropriated by subdivision (a), the unused portion of the 
appropriation shall revert to the Motor Vehicle Account and the 
amount transferred by this subdivision shall be reduced to the 
amount actually used by the New Motor Vehicle Board to reimburse 
the Department of Motor Vehicles, plus the interest on that amount. 
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This subdivision shall become operative on July 1, 1988. 
SEC.9. The amendment of subdivision (b) of Section 1794ofthe 

Civil Code made at the 1987-88 Regular Session of the Legislature 
does not constitute a change in, but is declaratory of, existing law. 

SEC. IO. Section 6 of this bill incorporates amendments to Section 
7102 of the Revenue and Taxation Code proposed by both this bill 
and AB 276. It shall only become operative if (1) both bills are 
enacted and become effective on or before January l, 1988, (2) each 
bill amends Section 7102 of the Revenue and Taxation Code, and (3) 
this bill is enacted after AB 276, in which case Section 5 of this bill 
shall not become operative. 

CHAPTER 1281 

An act to amend Section 5490 of, to add Sections 5491.1, 5491.2, 
5498.1, and 5498.2 to, and to add Chapter 2.6 (commencing with 
Section 5499.1) to Division 3 of, the Business and Professions Code, 
relating to on-premises advertising. 

[Approved by Governor September 28, 1987. Filed with 
Secretary of State September 28, 1987.) 

The people of the State of California do enact as Follows: 

SECTION 1. Section 5490 of the Business and Professions Code 
is amended to read: 

5490. (a) This chapter applies only to lawfully erected 
on-premises advertising displays. · 

(b) As used in this chapter, "on-premises advertising displ~ys" 
means any structure, housing, sign, device, figure, statuary, pa1ntmg, 
display, message placard, or other contrivance, or any_part thereof, 
which has been designed, constructed, created, mtended, or 
engineered to have a useful life of 15 years or more, and intended or 
used to advertise, or to provide data or information in the nature of 
advertising, for any of the following purposes: . 

(1) To designate, identify, or indicate the name or busmess o~ \he 
owner or occupant of the premises upon which the adverllsmg 
display is located. . . 

(2) To advertise the business conducted, services available or 
rendered, or the goods produced, sold, or available for sale, upon the 
property where the advertising display has been lawf~lly erected. 

(c) As used in this chapter, "introduced or adopted p,:ior to March 
12, 1983," means an ordinance or other regulation of a city or county 
which was officially presented before, formally read and announced 
by or adopted by the legislative body prior to March 12, 1983. 

(d) This chapter does not apply to advertising displays used 
exclusively for outdoor advertising pursuant to the Outdoor 
Advertising Act (Chapter 2 (commencing with Section 5200)) • 
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1987 SUMMARY DIGESI' 

Ch. 1279 (AB ~) Killea. Transit: San Diego County. · · · · · ·-
()) Under the Mills-Deddeh Transit Development Act, the San Diego Metropolitan 

Transit Development Board is created with specified duties and powers. 
This bill would delete obsolete language and make a clarifying change in provisions ' 

relating to the board, . · · · · · ' · ' · 
(2) Existing law assigns to the board responsibility for transportation planning and for 

the construction and operation of public transit systems and related transportation 
facilities and oervices in portions of San Diego County. · 

This bill would authorize the board to contract with the county and with cities in Its · 
area of jurildiction to license or to regulate by ordinance any transportation• services · 
rendered within.the unincorporated area of the county or within the llmits of a contract• 
Ing city, and would require the board to levy fees to recover the cost of licensing and 
regulating thooe services. 

Ch. 1280 (AB 20ll7) Tanner. Warranties: new motor vehicles. . 
(I) Existing law imposes varioUJ duties upon manufacturers making express warran

ties with respect to consumer goods, including the duty to replace the goods or reim• 
burse the buyer, u specified, if the goods are not repaired to conform to thooe warranties 
after a reuonable number of attempts. Existing law also prohibits a buyer of such goods . 
from asserting a presumption that a reuonable number of attempts have been made to • 
conform a new motor vehicle, as specified, unless the buyer first resorts to a third party 
diJpute reoolution process, as defined, following notice that such a process•is available .. 

This bill would revise the provisions relating to warranties on new motor vehicles to 
require the manufacturer or its representative to replace the vehicle or make reititu
tion, u specified, if unable to conform the vehicle to the applicable express warranties 
after a reuonable number of attempts. The bill would, on July I; 1988, revise the · 
definitions of "motor vehicle;" "new motor vehicle," and "qualified •third-party dispute 
reoolution process" and define the term "demonstrator" for these purposes, and require 
the Bureau of Automotive Repair to establish a program for the certification· of third- : · 
party dispute reoolution processes pursuant to regulations adopted by the New Motor 
Vehicle Board, as specified. The bill would prohibit the sale or lease of a motor vehicle 
transferred by a buyer or a lessee to a manufacturer for a nonconformity, as defined, · 
except as specified. The bill would also make related changes. 

The bill would, on July I, 1988, create the Certification Account within the Automotive 
Repair Fund, to be funded by fees imposed on manufacturers and distributors pui:suant 
to the bill and collected by the New Motor Vehicle Board, as specified, to be expended 
upon appropriation by the Legislature to pay the expenses of the bureau under the bill. 

(2) Existing law authorizes the award of court costs and attorney's fees to a consumer 
who prevails in a warranty action. · 

This bill would require the award of court costs and attorney's fees to consumers who 
prevail in such actions, and would also authorize the award of civil penalties, as specified, , 
against certain manufacturers. Existing law provides for the disposition of moneys In the ·· 
Retail Sales Tax Fund. · · , · • · • · · · · 

This bill would provide for reimbursement from the Retail Sales Tax Fund· to a 
manufacturer of a new motor vehicle for an amount equal to the sales tax involved when 
the manufacturer makes restitution to a buyer under the bill. thereby making an appro
priation. 

(3) .The bill would appropriate $25,334 from the Motor Vehicle Account in the State 
Transportation Fund to the New Motor Vehicle Board for reimbursement to the Depart
ment of Motor Vehicles for expenses incurred in carrying out provisions of the·act, and 
would provide for the repayment of that amount, as specified. . , • · · · . · •· 

(4) This bill would incorporate additional changes in Section 7102 of the Reven lie and 
Taxation Code, proposed by AB 276; to be operative only if AB 276 and this·bill are both 
chaptered and become effective January I, 1987, and this-bill is chaptered last. . · 

Ci.' 1281 (SB. 512) Ellis. On-p~ advertising displays. . . • 
Under existing law, with specified exceptions, no on-premises advertising displays, as 

defined, may be compelled to be removed or abated by any city or county ordinance 

NOTE: Superior numben appear as a separate section at the.end or the digests. 
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