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INTRODUCTION 

No one disputes that if Montrose Chemical Corporation v. 

Superior Court (2020) 9 Cal.5th 215 (Montrose III) applies here, 

Truck Insurance Exchange is entitled to seek equitable 

contribution from respondent carriers.1  Rather, the Answer 

Briefs ask for special exceptions inconsistent with Montrose III. 

Respondent carriers assert that equitable contribution 

claims between insurance carriers are unique and subject to 

special rules for interpreting insurance policy language.  Not so.  

The same contract-interpretation rules should govern every 

context, whether a claim by an insured against a carrier or one by 

a carrier seeking contribution from other carriers.  There should 

not be separate rules for interpreting the same language 

depending on who the parties are.   

And the starting point for equitable contribution has to be 

the parties’ various obligations to the insured—obligations 

measured by each insurance policy’s content.   

Prominently, respondent carriers promised to “continue in 

force as underlying insurance” upon exhaustion of just scheduled, 

same-policy-period underlying insurance.  But even without that 

promise, excess policies that promise to indemnify upon 

 
1 Respondent carriers call themselves “excess” carriers.  But they 
actually are hybrid carriers—excess until scheduled, same-policy-
period underlying policies exhaust (as has happened), whereupon 
they become primary carriers.  The only exception is the older 
London Market policies (1953-1958), the only ones even titled 
excess policies.  (See OB 16-17.)  To avoid semantic debates, we 
refer to them collectively as “respondent carriers.” 
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exhaustion of scheduled, same-policy-period underlying 

insurance, such as the older London Market policies, should be 

held to answer when that event occurs.  Upon exhaustion of that 

scheduled insurance, all respondent carriers’ policies occupy the 

first position to respond to any covered losses in their policy 

periods.   

Montrose III held that the policies’ various “other 

insurance” provisions only apply to same-policy-period insurance, 

not in the multi-policy-period context, as here.  That is a general 

across-the-board rule, not just one applying only to that case’s 

facts.  And the Answer Briefs ignore that Truck’s policy also has 

an “other insurance” provision, as most policies do. 

Respondent carriers’ position reduces to: (1) the same policy 

provisions—which are interpreted as a matter of law—should 

have entirely different meanings in the equitable-contribution 

context than when read in other contexts simply because the 

parties are different; (2) this Court should follow a pre-Montrose 

III Court of Appeal decision, Community Redevelopment Agency 

v. Aetna Casualty & Surety Co. (1996) 50 Cal.App.4th 329

(Community Redevelopment) that conflicts with Montrose III’s

reasoning; and (3) respondent carriers, and others similarly

situated, are entitled to special preferential treatment—

treatment that means a trial court can never balance the equities

between them and Truck or other carriers covering different

policy periods.  Each of these positions fails.  All of the cases that

respondent carriers cite for these propositions pre-date Montrose

III and its reasoning, and either rest on assumptions that
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Montrose III rejected or involve inapposite factual contexts that 

respondent carriers twist out of context, such as cases involving 

same policy-period, unexhausted primary and excess policies (i.e., 

not even vertical exhaustion). 

The trial court never weighed the equities between Truck 

and respondent carriers.  Rather, it held that as a matter of law 

Truck could never obtain equitable contribution of any shape or 

form from respondent carriers.  It did so based on the pre-

Montrose III decision in Community Redevelopment, which rests 

on an assumption at odds with Montrose III. 

Community Redevelopment cannot be resurrected without 

doing violence to Montrose III’s rationale.  There is no legitimate 

reason that respondent carriers are not bound to their policy 

promises the same way as Truck.  

Finally, respondent carriers and the insured, Kaiser 

Cement, team up to argue that an insured is empowered to 

preclude a carrier from seeking equitable contribution from other 

carriers.  But equitable contribution is the carrier’s right, not the 

insured’s.  The majority rule across the country is that the 

insured cannot bar a particular carrier from seeking equitable 

contribution.  That is because the insured’s reasonable 

expectation when it obtains insurance coverage for a particular 

policy period is that the carrier will be obligated to pay for that 

period’s losses.  And that should be the rule here.  The underlying 

premise to this Court’s decisions making a carrier liable for losses 

that occur across multiple policy periods is that the initially 
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responding carrier can obtain equitable contribution from other 

carriers. 

The Court of Appeal’s opinion and the trial court’s pre-

Montrose III rejection of even the possibility of equitable 

contribution must be reversed. 

 

ARGUMENT 

I. Equity Between Insurance Carriers In Sharing A 
Mutually Covered Risk Is Measured By Their 
Underlying Contractual Obligations To The Insured. 

A. There Is Nothing Unique About Insurance 
Company Equitable Contribution. 

Equitable contribution applies in a variety of areas, 

including among tortfeasors who cause a unitary injury and 

strangers who guarantee the same debt.  No special party-status 

rules apply in those contexts.  Tortfeasors’ equitable 

contributions are measured by their respective fault in causing 

the injury, that is, their individual relationship to the plaintiff’s 

harm.  Contract guarantors’ contribution obligations are 

measured by their underlying guarantee obligations. 

There is no reason why insurance equitable contribution 

should be any different.  Although the contribution is equitably 

imposed, it should be measured by each contributor’s obligation 

to the insured. 
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B. The Starting Point Of Any Equitable 
Contribution Determination Has To Be The 
Various Carriers’ Policy Language. 

The respondent carriers claim that Truck’s equitable 

contribution rights are founded on principles of equity, rather 

than any direct contractual relationship between them, and 

therefore the language in the various policies is irrelevant.  

That’s half right.  It is certainly true that the carriers are not in 

contract with each other and that the contribution between them 

is a function of equity.  But that does not make irrelevant the 

various carriers’ policy language. 

Equity does not operate in the abstract.  It is not “an 

unregulated power of administering abstract justice” without 

regard to fundamental legal and equitable principles.  (Kansas v. 

Nebraska (2015) 574 U.S. 445, 476 (conc. opn. of Thomas, J.), 

cleaned up,2 quoting Heine v. Board of Levee Com’rs (1873) 86 

U.S. 655, 658.)   

In the equitable contribution context, those principles start 

with measuring each party’s independent obligations.  Those 

obligations are not abstract principles but are founded on each 

carrier’s policy language obligations to the insured.  Thus, the 

starting point for any equitable contribution analysis necessarily 

 
2 By “cleaned up” we mean citations or internal quotation marks 
omitted or both.  (See Metzler, Cleaning Up Quotations (2017) 18 
Journal of Appellate Practice and Process 143, cited in PPL 
Electric Utilities Corporation v. City of Lancaster (Pa. 2019) 214 
A.3d 639, 649, fn. 19; Cardosi v. State (Ind. 2019) 128 N.E.3d 
1277, 1286, fn. 5.) 



14 
 

is “the relation of the insured to the insurers” and “the particular 

policies of insurance.”  (Signal Companies, Inc. v. Harbor Ins. Co. 

(1980) 27 Cal.3d 359, 369 (Signal).) 

Without knowing each carrier’s obligation to the insured in 

the first instance, it is impossible to determine the equities 

between the carriers.  That has to be the starting point for any 

equitable contribution analysis.  Cases suggesting policy 

language does not constrain equitable contribution obligations 

typically involve courts disregarding “other insurance” 

formulations to obtain equitable contribution by multiple 

carriers, not relieving triggered policies of responsibility.  (E.g., 

Certain Underwriters at Lloyds, London v. Arch Specialty Ins. Co. 

(2016) 246 Cal.App.4th 418 (Arch Specialty Ins.); Travelers 

Casualty & Surety Co. v. Century Surety Co. (2004) 118 

Cal.App.4th 1156, 1161-1162.) 

Respondent carriers argue that identical insurance policy 

language should mean one thing when interpreted between 

insured and carrier and something completely different when 

interpreted in an equitable contribution action between carriers.  

No principle of law or equity supports such a dichotomous 

approach to construing identical language in the same document.  

Interpreting policy language is a question of law.  (Hartford 

Casualty Ins. Co. v. Swift Distribution, Inc. (2014) 59 Cal.4th 277, 

288 (Hartford).)  Yet, respondent carriers argue that the law 

should mean different things depending on the parties’ identities 

and the cause of action.  That is the antithesis of equal justice.   
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Signal, supra, 27 Cal.3d 359, on which respondent carriers 

rely, is not contrary.  In Signal, a primary carrier settled a claim 

for more than its policy limits with a contribution from the same-

policy-period excess carrier.  (Id. at p. 371.)  The moment of 

settlement was the moment that the underlying primary policy 

limits were paid/exhausted.  (Id. at pp. 363-364.)  The primary 

carrier then sought to have the excess carrier contribute to pre-

settlement defense fees.  (Id. at p. 364.)  This Court “expressly 

decline[d] to formulate a definitive rule applicable in every case 

in light of varying equitable considerations which may arise, and 

which affect the insured and the primary and excess carriers.”  

(Id. at p. 369.)  Rather, it enforced the excess policy’s express 

provision precluding any obligation to contribute to defense costs 

unless the carrier specifically consented to do so upon a 

continuation of the defense after exhaustion of the primary policy 

limits.  (See id. at pp. 370-371.)  In Signal, there was no consent 

and no continuing defense after primary policy limits exhausted. 

Signal is clear.  There is no definitive, one-size-fits-all, 

equitable contribution rule.  Signal did not involve carriers in 

different policy periods.  Nor did it involve carriers that promised 

to “continue in force as underlying insurance” upon the (now long 

ago) exhaustion of only scheduled, same-policy-period policies. 
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C. Respondent Carriers Give Short Shrift To Their 
“Continue In Force As Underlying Insurance” 
Promises Which Are Uniquely Tied To 
Exhausting Only Scheduled Underlying 
Insurance.  

Respondent carriers attempt to bury their promises to 

“continue in force as underlying insurance” upon exhaustion of 

just the scheduled underlying insurance.  They don’t mention 

those promises until page 59 of their 68-page brief.  The promises 

are not just “three words” (AB 59) but more substantial 

phrasings—“continue in force” “as underlying insurance” upon 

exhaustion of policies listed in the “schedule of underlying 

insurance” or “underlying policies listed in Schedule A” or “said 

insurances” referencing “the underlying insurances as set out in 

the attached schedule” (OB 18-20). 

Respondent carriers never acknowledge that their “continue 

in force as underlying insurance” promises are trigged upon 

exhausting just scheduled, same-policy-period underlying 

insurance.  The policies elsewhere reference other insurance 

generally, but this promise is uniquely tied just to scheduled 

underlying insurance.  (See Queen Villas Homeowners Assn. v. 

TCB Property Management (2007) 149 Cal.App.4th 1, 9 [“When 

two words are used in a contract, the rule of construction is that 

the words have different meanings.”].) 

There is no possible argument that the promises require 

exhausting policies in other policy periods, because any such 

policies are not the referenced scheduled policies.  So, there is no 

issue regarding “attachment” points.  (See AB 31.)  Once the 



17 

scheduled underlying policies are no longer available, i.e., their 

aggregate limits have been met, respondent carriers’ policies are 

obligated from the first dollar. 

Referencing generic language that their promises are 

subject to all other policy terms and conditions, respondent 

carriers argue that their continue-in-force promises do not spring 

into effect until all other insurance in all other policy periods first 

exhausts.  But that reading makes no sense.  It completely 

negates that the continue-in-force promise is tied to exhausting 

just scheduled insurance policies, which all cover the same policy 

period.  Scheduled same-policy-period policies are a subset of 

insurance policies in all policy periods.  If all primary-level 

policies in all policy periods have to exhaust before even reaching 

the continue-in-force promise then the smaller subset of 

scheduled, same-policy-period underlying policies will necessarily 

have already exhausted.  The reading makes surplusage the 

reference to exhausting just scheduled policies as triggering the 

continue-in-force promise.  The rules of construction reject such 

nonsensical surplusage.  (Boghos v. Certain Underwriters at 

Lloyd’s of London (2005) 36 Cal.4th 495, 503 [“constructions of 

contractual provisions that would render other provisions 

surplusage” are disfavored]; ACL Technologies, Inc. v. Northbrook 

Property & Casualty Ins. Co. (1993) 17 Cal.App.4th 1773, 1785 

[“In California, however, contracts—even insurance contracts—

are construed to avoid rendering terms surplusage.”].) 

Respondent carriers posit that “the function of the ‘continue 

in force’ phrase is much more basic—it operates to fill a potential 
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gap that might open between the excess policy and the 

underlying policies as the underlying policies pay claims and 

erode or exhaust their aggregate limits.”  (AB 61.)  But they 

ignore that the way the policies “fill a potential gap” is to act as 

“underlying insurance.”  This includes all that the underlying 

insurance covers—“the umbrella should ‘drop down’ to become 

the primary insurance for defense, indemnity and related 

expenses.”  (Robertson, The Umbrella Book (2d ed., Warren, 

McVeigh & Griffin 1980) p. 12.) 

“[C]los[ing] that gap, protecting the policyholder” (AB 61) 

can mean nothing else.  The policies specifically cover “defense 

costs” (8JA-3027), “defense of any claim” (8JA-3080), or expenses 

of “lawyers” “for litigation” (3JA-1077).3  (Cf. Newmont USA Ltd. 

v. American Home Assur. Co. (E.D. Wa. 2009) 676 F.Supp.2d 

1146, 1155 [unlike here, policy promised to “continue in force as 

underlying insurance” but expressly not to assume defense of 

claims].)  It is inconceivable how “closing the gap” can be 

anything other than acting as primary insurance.  “From the 

perspective of the insured, one would reasonably expect the 

excess insurer to contribute to the defense once the scheduled 

primary policies have been exhausted and the attachment points 

reached.”  (SantaFe Braun, Inc. v. Insurance Company of North 

America (2020) 52 Cal.App.5th 19, 29 (SantaFe Braun).)  There is 

no reason why that same perspective would not apply in the 

equitable contribution context. 

 
3 The exception is the 1953-1958 London T.P. 7 form. 
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Flintkote Co. v. General Acc. Assur. Co. of Canada (N.D. 

Cal., Aug. 6, 2008, No. C04-01827 MHP) 2008 WL 3270922 at *26 

(Flintkote), cited by respondent carriers (AB 62-63), is instructive.  

“Whether the excess policy ‘drops down’ to the level of primary 

insurer, whereby the excess insurer assumes the obligations of 

the primary insurer, including defense obligations, depends on 

the provisions of the excess policy.”  (Ibid., italics added.)  In 

Flintkote, “the court ma[d]e[] no determination as to which excess 

policies ‘drop down’—an obligation distinct from and greater than 

the obligation to provide coverage—and act in the shoes of 

primary insurers in case the primary policies are unavailable.”  

(Ibid.)  But “[i]f an excess insurer is required to ‘drop down’ and 

assume the responsibilities of a particular primary insurer, then 

the excess insurer would be considered a substitute primary 

insurer.”  (Ibid., first italics added.)  

 That’s the situation here.  Given the specific “continue in 

force as underlying insurance” language, based on scheduled 

same-policy-period insurance exhausting (which occurred long 

ago), respondent carriers became “substitute primary insurers.” 

D. Respondent Carriers’ Myopic Focus On Their 
Policies’ “Other Insurance” Provisions Does 
Not Change The Outcome. 

 Respondent carriers devote much attention to the “other 

insurance” provisions in their policies.  Nowhere do they 

acknowledge, however, that Truck’s policy also contains an “other 

insurance” provision:  “If the insured has other insurance against 

a loss covered by this policy, the insurance under this policy shall 
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be excess insurance over all such other valid and collectible 

insurance ....”  (See, e.g., 1JA-153.)  Truck’s “other insurance” 

language is entitled to as much force and effect as respondent 

carriers’ “other insurance” provisions.  

Montrose III, supra, held that “other insurance” provisions 

are limited to the same policy period.  (9 Cal.5th at pp. 232-233.)  

Respondent carriers claim that that this holding cannot apply to 

claims between carriers.  But Montrose III says otherwise:  

“‘[O]ther insurance’ clauses are not aimed at governing the 

proper allocation of liability among successive insurers in cases of 

long-tail injury.”  (Id. at p. 232, italics added.)  Two of the cases 

Montrose III cites in support are insurer equitable contribution 

claims.  (See id. at p. 233, citing Steadfast Insurance Company v. 

Greenwich Insurance Company (Wis. 2019) 922 N.W.2d 71; Ohio 

Cas. Ins. Co. v. Unigard Ins. Co. (Utah 2012) 268 P.3d 180.) 

Although the two relied-on cases involve two primary 

carriers, there is no reason why the temporal scope of identical 

policy language should change depending on whether the policy is 

written as initially primary or initially excess coverage.  These 

authorities reject respondent carriers’ claim that the same-policy-

period-only rule does not apply to equitable contribution claims.  

And Montrose III holds that “other insurance” provisions have no 

special status in excess policies.  That leaves respondent carriers’ 

theory as “other insurance” language uniquely has special 

meaning (1) in equitable contribution claims (2) but only against 

no-longer excess carriers in other policy periods where vertical 

exhaustion has occurred.  There is no support for reading 
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otherwise uniformly understood policy language differently for 

this one-off circumstance. 

Nor does Dart Industries, Inc. v. Commercial Union Ins. Co. 

(2002) 28 Cal.4th 1059, support respondent carriers.  Dart was a 

lost-policy case.  (Id. at p. 1064.)  A carrier seeking to fend off an 

insured’s claim argued that it could not know the precise “other 

insurance” provision in the lost policy.  (Id. at pp. 1078-1081.)  

Dart said that the missing language was irrelevant because the 

provision would not prevent covering the insured no matter its 

formulation.  (Id. at pp. 1079-1080.)  In doing so, Dart did not 

discuss whether such language applies only to the same policy 

period or not, either for claims by an insured or for equitable 

contribution.  That was not at issue in Dart. 

Respondent carriers also argue that primary policies’ “other 

insurance” provisions are subordinated to excess policies’ “other 

insurance” provisions.  (AB at 46.)  That misses the point.  Once 

the scheduled primary policies in the same policy period 

exhausted, the so-called “excess” (actually hybrid) policies were 

no longer excess.  Respondent carriers assume that “other 

insurance” provisions are enforced before the “continue in force as 

underlying insurance” promise (or in the case of the older London 

Market policies, exhaustion of the scheduled underlying 

insurance triggering their obligations).  But as demonstrated 

above, that assumption is nonsensical.  Upon the scheduled 

primary policies in the same policy period exhausting, respondent 

carriers were the same level as Truck’s primary policy—the first 

insurance level in their policy period with an obligation to 
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respond.  At that point, the supposedly “excess” policies are no 

longer excess of anything.  They become first-position policies for 

that policy period.  And, in most cases, the policies expressly 

promise to carry on as underlying primary policies. 

Nor does respondent carriers’ “other insurance” language 

have precedence over Truck’s because of where that language 

appears in the policy.  That has never been the law.  Montrose III, 

supra, treated such language the same in various policies no 

matter where it appeared.  (9 Cal.5th at pp. 224-225.)  And, Arch 

Specialty Ins., supra, 246 Cal.App.4th at p. 429, expressly 

rejected the argument: “Arch maintains its policy did not afford 

‘coverage’ for defense costs related to this risk, because Arch 

included the ‘other insurance’ language in the ‘coverage’ section 

of its policy.  We conclude that Underwriters [as the insurer 

seeking equitable contribution] has the better [contrary] 

argument.”  (See id. at p. 423 [“other insurance” language 

appeared in both the limitations and coverage sections of the 

Arch policy].)  

That makes sense.  Identical policy language cannot mean 

different things just because it appears in different places.  

Likewise, language cannot magically gain superior force by 

repetition. 

Next, respondent carriers seek to dismiss Montrose III’s 

holding that “other insurance” language essentially identical to 

that in their policies (including in “ultimate net loss,” “loss 

payable,” and “limits” wording as well as traditional other 

insurance conditions) means only insurance in the same policy 
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period.  (See Montrose III, supra, 9 Cal.5th at pp. 224-225, 230-

232.)  They argue that the holding only applies to an insured 

seeking coverage but that the identical language must mean 

something different when “the party making the claim” is 

another insurer.  (AB 25.)  But there is no reason why the same 

language in the same policy should mean different things 

depending on who makes the claim.  No principle of law or equity 

supports reading the same contract language differently 

depending on litigants’ identity or status.  Equal protection 

suggests otherwise.   

The cases that respondent carriers cite (AB 48) all discuss 

interpreting policy language in the context of other language in 

the policy, not who is asserting the interpretation (see Bank of the 

West v. Superior Court (1992) 2 Cal.4th 1254, 1265 (Bank of the 

West) [“language in a contract must be construed in the context of 

that instrument as a whole,” italics added and omitted, cleaned 

up]; Galanty v. Paul Revere Life Ins. Co. (2000) 23 Cal.4th 368, 

374 [“reading the policy’s ‘language in context with regard to its 

intended function in the policy,’” italics added]; Hartford, supra, 

59 Cal.4th at p. 288 [interpreting language “in the context of an 

insurance policy, in light of its proximity to [other] terms” in the 

policy].)  No case, in California or elsewhere, holds that the same 

language in the same document means diametrically different 

things depending on the party proffering the interpretation. 
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E. Respondent Carriers Cannot Rehabilitate Or 
Reinvent Community Redevelopment. 

Ultimately, the crux of respondent carriers’ position is that 

Community Redevelopment remains good law after Montrose III 

and SantaFe Braun.  (See AB 50-52.)  They posit that Community 

Redevelopment was “built on” prior California precedent.  

(AB 50.)  But that precedent all involved unexhausted same-

policy-year underlying insurance—that is, no vertical exhaustion.  

(See, e.g., Olympic Ins. Co. v. Employers Surplus Lines Ins. Co. 

(1981) 126 Cal.App.3d 593, 600-601; North River Ins. Co. v. 

American Home Assur. Co. (1989) 210 Cal.App.3d 108, 113-116 

[primary carrier invoking “other insurance” clause with no 

indication any underlying insurance had exhausted].)  The only 

cases respondent carriers cite that involve multiple policy years 

are pre-Montrose III and simply cite Community Redevelopment 

without analysis.4 

The other rationales that the Answer Brief proffers for the 

Community Redevelopment decision are made up and appear 

nowhere in the decision, which is why the brief provides no 

citations to the Community Redevelopment opinion.  (See AB 51-

52.)  Community Redevelopment’s only rationales are: (1) that if 

exhaustion of same policy-period insurance is required, then 

 
4 See Padilla Construction Co. v. Transportation Ins. Co. (2007) 
150 Cal.App.4th 984, 986; Pacific Coast Building Products, Inc. v. 
AIU Ins. Co. (9th Cir. 2008) 300 F. App’x 546, 548; Lafarge Corp. 
v. Travelers Indem. Co. (9th Cir. 2002) 32 F. App’x 851, 852; 
Stonewall Insurance Co. v. City of Palos Verdes Estates (1996) 46 
Cal.App.4th 1810, 1852-1153. 
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exhaustion of multi-policy-period insurance should be required; 

(2) the “drop down” (i.e., “continue in force as underlying 

insurance”) provision in the Scottsdale policy at issue appears in 

a “Limits of Liability” section; and (3) various “other insurance” 

provisions made Scottsdale’s policy only effective upon 

exhaustion of “any other underlying insurance collectible by” the 

insured.  (See Community Redevelopment, supra, 50 Cal.App.4th 

at pp. 335-336, 339-340.) 

None of these rationales work here.   

To begin with, the Scottsdale policy’s “continue in force as 

underlying insurance” provision was linked to exhaustion of all 

underlying insurance, not, as here, just scheduled, same-policy-

period underlying insurance.   

Second, both Montrose III and Arch Specialty Ins. reject the 

idea that provisions are read differently depending on their policy 

location.  

Third, “Community Redevelopment relied on a reading 

“that ‘other insurance’ clauses preclude attachment of coverage 

until there has been horizontal exhaustion” but “Montrose III 

holds otherwise.”  (SantaFe Braun, supra, 52 Cal.App.5th at 

p. 30.)  Community Redevelopment is inconsistent with Montrose 

III and SantaFe Braun.  Period.   

Respondent carriers try to side-step the inconsistency, 

arguing that Community Redevelopment is limited to a special 

rule just benefiting self-proclaimed excess carriers in equitable 

contribution actions.  But Community Development doesn’t say 
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that.  It doesn’t purport to announce a limited rule; it involved an 

insured’s claim, not an equitable contribution action.  No 

legitimate reason exists to read a case decided on a generic basis, 

with reasoning negated by this Court’s later decision, as though 

it were based on different rationales in order to benefit a special 

class of litigants (respondent carriers here). 

II. Equity Does Not Afford Respondent Carriers Special 
Status. 

A. The Trial Court Abused Its Discretion By Not 
Exercising It And Instead Following Incorrect, 
Per Se No-Contribution Precedent. 

Respondent carriers urge this Court to defer to the trial 

court’s exercise of equitable discretion.  (AB 41-42.)  But the trial 

court here did not exercise discretion.  Rather, it ruled—relying 

primarily on Community Redevelopment—that Truck 

categorically could not even seek equitable contribution from 

respondent carriers.  (3JA-1147-1148.)  Per the trial court, “it is 

apparent under California law that the excess obligations of the 

carriers in this case are not triggered until all of the primary 

policies horizontally exhaust.”  (3JA-1152, italics added; see 3JA-

1146-1147.)  This is a legal ruling, not an exercise of discretion. 

“Although equitable contribution may call for judicial discretion, 

here the trial court expressly stated it decided the matter as a 

question of law, and … review is de novo.”  (Arch Specialty Ins., 

supra, 246 Cal.App.4th at p. 429.) 

The trial court may have had equitable discretion to 

allocate contributions between Truck and respondent carriers, 
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but it did not exercise it.  That, in itself, is an abuse of discretion:  

“A trial court’s failure to exercise discretion is itself an abuse of 

discretion.”  (Fadeeff v. State Farm General Insurance Co. (2020) 

50 Cal.App.5th 94, 104; see Platypus Wear, Inc. v. Goldberg 

(2008) 166 Cal.App.4th 772, 782 [discretion abused “in acting on 

a mistaken view about the scope of its discretion”]; Fassberg 

Construction Co. v. Housing Authority of City of Los Angeles 

(2007) 152 Cal.App.4th 720, 767-768 [“If the record clearly shows 

that the court failed to exercise its discretion, as here, we can 

neither defer to an exercise of discretion that never occurred nor 

substitute our discretion for that of the trial court.”].)  

Discretion also has to be exercised within the confines of 

correctly understanding the governing law.  A court abuses its 

discretion if “it rests on improper criteria, or it rests on erroneous 

legal assumptions.”  (Ayala v. Antelope Valley Newspapers, Inc. 

(2014) 59 Cal.4th 522, 530, cleaned up.)  The trial court 

mistakenly thought that Community Redevelopment’s rule 

controlled, barring the court from even considering equitable 

contribution.  That, too, abused its discretion. 

Here, the trial court did not exercise equitable contribution 

discretion; it held equitable contribution to be unavailable as a 

matter of law.  The court erred in concluding that equitable 

contribution could never be available to Truck in this 

circumstance.  That error requires reversing the judgment. 
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B. Insurers That Start Out As Excess Carriers Are 
Not Entitled To Special, Preferential 
Treatment. 

Respondent carriers’ arguments essentially reduce to:  

(1) excess insurers are entitled to special privileges; and (2) once 

an excess carrier, always an excess carrier.  Neither proposition 

holds. 

No special status.  No statute affords excess carriers 

special status or privileges.  The Answer Briefs cite none.  

Rather, carriers’ obligations are judged and determined by their 

policies’ specific language, as any contract should be.  This Court 

has never held that excess carriers are special and subject to 

different rules.   

Respondent carriers rely on Signal, supra, 27 Cal.3d 359, 

for their proposition, but Signal doesn’t say that.  Signal turned 

on the excess carrier’s policy language:  The carrier would 

contribute to defense costs only if it gave its written consent and 

the proceedings continued.  (Id. at pp. 362-363.)  The underlying 

policy (in the same policy year) did not exhaust until the moment 

of settlement.  This Court held that under those circumstances 

the excess carrier need not contribute to defense expenses.   

Signal did not establish a general rule that excess carriers 

can never contribute once the insurance underlying their policies 

exhausts.  To the contrary, it “expressly decline[d]” to do so.  

(Signal, supra, 27 Cal.3d at p. 369.)  It did not proclaim excess 

carriers entitled to special rules and privileges; SantaFe Braun, 

supra, 52 Cal.App.5th at pp. 28-29, rejects the proposition.  Truck 
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is not disputing the rules applying between excess carriers and 

primary carriers covering the same policy period.  This case is 

about coverage for and equitable contribution to multi-policy-

period losses. 

Excess is not forever.  Nor is there any “once an excess 

carrier, always an excess carrier” rule.  Policy language matters.  

Respondent carriers promised to continue in force as underlying 

insurance, explicitly covering defense expenses, in place of 

scheduled same-period primary policies once those policies 

exhausted.  Upon exhaustion, the respondent carrier is no longer 

an excess carrier.  It is now the primary carrier on the risk for 

that policy period.  That is exactly what Flintkote, supra, 2008 

WL 3270922, at *26—misconstrued by respondent carriers 

(AB 62-63)—holds:  “If an excess insurer is required to ‘drop 

down’ and assume the responsibilities of a particular primary 

insurer, then the excess insurer would be considered a substitute 

primary insurer.”  (First italics added.)  Outside of Community 

Redevelopment’s progeny, see fn. 4, above, none of the cases that 

respondent carriers cite about excess carriers not contributing 

along with primary carriers—all of which pre-date Montrose III 

and SantaFe Braun—involve an instance where same-policy-

period, specified scheduled underlying insurance had exhausted.5  

(AB 27-28).   

 
5 Transcontinental Ins. Co. v. Insurance Co. of the State of 
Pennsylvania (2007) 148 Cal.App.4th 1296 (AB 27-28) is not 
otherwise.  There, one primary insurance carrier covered only 
liability from the subcontractors’ work, while the other policy was 
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Respondent carriers do not simultaneously act in 

excess and primary roles.  Respondent carriers next argue that 

holding them to their policy language and to equitably contribute 

to Truck will mean that they have to act as primary carriers and 

excess carriers at the same time.  To the extent that they are 

hybrid primary/excess carriers, that is what their policy language 

provides, not the result of Truck’s equitable contribution claim.   

That respondent carriers’ “continue in force as underlying 

insurance” language “closes th[e] gap” (AB 61) left by exhausted 

same-policy-period scheduled insurance means that they can 

operate, at different times, both as excess and primary insurance.  

In “closing the gap” they become primary carriers but retain their 

policy limits.  Respondent carriers argue that if a claim exceeds 

Truck’s $500,000 policy limit, they would contribute both to the 

amount within Truck’s policy limit and the amount exceeding 

Truck’s policy limit.  But that is no different than if there are two 

primary carriers, one with a $500,000 policy limit and the other 

with a $1 million policy limit.  The second carrier would both 

contribute to claims under $500,000 and cover claims over 

 
an excess policy covering the developer for the developer’s own 
conduct.  (Id. at pp. 1300-1301.)  Equitable contribution did not 
apply because the policies covered different parties and different 
risks.  (Id. at p. 1304.)  Transcontinetal decided the issue based 
on equitable subrogation, expressly “not address[ing] [the] 
extensive discussion of the horizontal exhaustion rule as those 
cases invoke the doctrine of equitable contribution which are not 
controlling in this case.”  (Id. at p. 1305, fn. 4, italics added.)  
Cases do not stand for propositions not considered.  (People v. 
Delgado (2017) 2 Cal.5th 544, 590.) 
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$500,000.  That is a function of policy limits, not of being or not 

being an excess carrier.  There is nothing unfair about having 

carriers with greater policy limits contribute at each stage of a 

high value claim, rather than just covering the marginal 

additional expense of such claims.  To the extent that they “fill 

the gap” as primary carriers and then switch to being excess 

carriers, that’s a function of their policy language.6 

Policy premiums cannot be the lodestar.  Respondent 

carriers argue that supposed premium differences place them on 

a different legal footing than Truck.  (AB 39-40.)  To begin with, 

their premium comparisons are deceptive.  They compare 

premiums per dollar insured.  But that number will always 

decrease as policy limits increase whether a policy is primary, 

excess, hybrid, umbrella, or something else.  That’s because far 

fewer claims reach into the upper policy limits.  Respondent 

carriers also do not factor in that their policies do not “continue in 

 
6 The Budd v. Kaiser Gypsum Company, Inc. (Wash.Ct.App. 
2022) 505 P.3d 120 (see AB 36, 40) example does not change 
matters.  Even if contributing 50% to Truck’s $495,000 indemnity 
obligation in Budd, respondent carriers’ share would not differ 
noticeably—98% instead of 96%.  And the Budd example ignores 
defense costs which Truck has borne 100%.  In any event, even 
respondent carriers recognize that large indemnity matters like 
Budd are the exception, not the rule.  (See AB 33.)  Most cases 
involve smaller claims, which is why Truck’s overall coverage 
payments have been exponentially higher than respondent 
carriers’.  The higher share to respondent carriers in Budd 
results from their higher policy limits, which is hardly unfair.  
And their higher share is not the result of excess versus primary 
coverage; it results from differing policy limits.  
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force as underlying insurance” immediately.  They, in fact, have 

lesser exposure for some time.   

More importantly, premium differences cannot dictate a 

result at odds with policy language.  (SantaFe Braun, supra, 52 

Cal.App.5th at pp. 28-29.)  That’s even more so in the context of 

multi-policy-period coverage.  (Id. at p. 29 [“The evaluation of risk 

based on the assumption of vertical exhaustion is straightforward 

and can be made based on known parameters.  However, if the 

risk assessment were to be made based on the assumption of 

horizontal exhaustion, the evaluation would be speculative and 

unpredictable.”].)  Comparing policy premiums between different 

years is comparing apples and oranges as premiums fluctuate 

greatly due to market factors.  (See https://treadstonerisk.com/ 

blog/8-factors-that-affect-your-business-liability-insurance-cost/  

[last visited Nov. 15, 2022] [“Bull markets, bear markets, 

inflation, interest rates, natural disasters, tax law, and a host of 

other financial factors can dramatically change how much your 

insurance costs….  The insurance market goes through periods 

where prices and availability are scarce, plentiful, stable, chaotic, 

and everything in between.”].)   

This Court has never held that the premium paid either 

determines or can completely bar equitable contribution.  And for 

good reason.  Premiums are unilateral business decisions by 

carriers.  They do not always match up with the risk that the 

carrier ends up undertaking per its policy language.  Indeed, the 

hundreds of millions of dollars paid out by Truck here (as a result 

of this Court’s eventual adoption of a “continuous trigger” 
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approach for long-tail claims) are orders of magnitude greater 

than any premiums Truck received, yet Truck understands that 

the pay-out-versus-premium disparity provides no basis to avoid 

its coverage obligation.  Respondent carriers complain that they 

have paid “tens of millions of dollars” in Kaiser Cement asbestos 

claims.  (AB 21.)  But that pales in comparison to the hundreds of 

millions of dollars that Truck has paid. 

 Other carriers cannot simply agree to foist the sole 

payment obligation on one, non-assenting, insurer.  

Respondent carriers argue that Truck alone should bear the 

burden of claims that their policies cover because they agreed 

among themselves (with Kaiser Cement but without Truck) that 

Truck should do so and how, thereafter, they would share any 

remaining liabilities.  But Truck was not a party to that 

agreement.  A cabal of carriers does not get to dictate that 

another carrier alone should bear the burden of all primary-level 

insurance obligations without other carriers contributing.  

Equitable contribution is a judicial function based on equitable 

considerations, not something to be imposed or negated by an 

agreement to which the burdened party has not assented. 

III. There Is Nothing Inequitable To The Insured In 
Enforcing Insurance Policies As Written. 

Respondent carriers, absent equitable contribution, will 

profit at Truck’s expense.  Truck will be left holding the bag for 

100 percent of defense expenses that properly should be shared.  

And Truck will be solely responsible for 100 percent of the first 

$500,000 of per claim liability that should be shared.   



34 
 

Respondent carriers and Kaiser Cement treat these 

inequities as irrelevant, claiming equitable contribution is 

barred, as a matter of law, because such contribution might not 

be in Kaiser Cement’s current interest.  The insured, they argue, 

has veto power over equitable contribution.  But both the law and 

logic are otherwise. 

Equitable contribution is the adjustment of rights between 

the carriers so that one does not bear an unfair burden.  The 

insured cannot be the unilateral arbiter of fairness among 

carriers.  “The purpose of this rule of equity is to accomplish 

substantial justice by equalizing the common burden shared by 

coinsurers, and to prevent one insurer from profiting at the 

expense of others.”  (Fireman’s Fund Ins. Co. v. Maryland Cas. 

Co. (1998) 65 Cal.App.4th 1279, 1293.)  Equitable contribution 

involves “[t]he reciprocal rights and duties of several insurers 

who have covered the same event”; the insured is not a party.  

(Signal, supra, 27 Cal.3d at p. 369.)  Equitable contribution 

embodies Civil Code section 1432’s mandate that “a party to a 

joint, or joint and several obligation, who satisfies more than his 

share of the claim against all, may require a proportionate 

contribution from all the parties joined with him.”  That mandate 

has nothing to do with an insured’s post-contracting interests. 

Case law rejects the insured unilaterally choosing one 

among several available policies to ultimately bear the entire 

loss:  “[W]here multiple insurers ... share equal contractual 

liability for the primary indemnification of a loss or the discharge 

of an obligation, the selection of which indemnitor is to bear the 
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loss should not be left to the often arbitrary choice of the loss 

claimant.”  (American States Ins. Co. v. National Fire Ins. Co. of 

Hartford (2011) 202 Cal.App.4th 692, 706, fn. 8, cleaned up.)  The 

so-called “selective tender” rule is “inconsistent with California 

law.”  (Ibid.)   

A majority of jurisdictions agree, rejecting empowering an 

insured to selectively tender to or target a particular carrier, 

depriving that carrier of its equitable contribution right, 

especially, as here, in multi-policy-period circumstances.  (E.g., 

Insurance Co. of State v. Great Northern Ins. Co. (Mass. 2016) 45 

N.E.3d 1283, 1285-1286, 1288-1289 [policyholder cannot foreclose 

the targeted insurer’s from seeking contribution from other 

insurers; workers compensation insurance context but 

recognizing more generally that “[t]he selective tender exception 

also does not accord with Massachusetts law governing general 

liability insurance”]; Workers Compensation Fund v. Utah 

Business Ins. Co. (Utah 2013) 296 P.3d 734, 736 [workers 

compensation insurance]; Pennsylvania Gen. Ins. Co. v. Park-

Ohio Industries (Ohio 2010) 930 N.E.2d 800, 802 [progressive 

injury liability claim with “all sums” coverage approach]; see 

Illinois School Dist. Agency v. St. Charles Community Unit 

School Dist. 303 (Ill.Ct.App. 2012) 971 N.E.2d 1099, 1108-1109 

(Illinois School) [Illinois is one of the “very small minority of 

states that employ the targeted tender doctrine,” italics added].)7 

 
7 See also Cargill, Inc. v. Ace American Ins. Co. (Minn.Ct.App. 
2009) 766 N.W.2d 58, 61, 65, aff’d on other grounds (Minn. 2010) 
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Even the small minority of states recognizing a 

selective/targeted tender rule don’t apply the rule to consecutive 

period insurance policies—and thus wouldn’t apply it here.  

(Federal Ins. Co. v. Binney & Smith, Inc. (Ill. 2009) 913 N.E.2d 

43, 58-60 [refusing to extend the targeted-tender doctrine to 

consecutive period insurance policies]; Illinois School, supra, 

971 N.E.2d at pp. 1109-1110 [selective tender rule doesn’t apply 

to chronologically consecutive policies]; Plitt et. al., Couch on 

Insurance (3d ed. 2022) § 200, p. 38 [“Insured’s choice among 

multiple insurers,” the selective tender rule, only adopted in “[a] 

minority of jurisdictions” and doesn’t apply to consecutive 

policies].) 

Armstrong World Industries, Inc. v. Aetna Casualty & 

Surety Co. (1996) 45 Cal.App.4th 1, does not hold otherwise.  It 

welds the principle that the insured initially may select a carrier 

to hold liable “in full” (id. at pp. 48-50) to ultimately allocating 

the loss among all triggered policies:  “[T]he policyholder must be 

indemnified by one insurer for the full extent of the loss up to the 

policy’s limits, but with liability ultimately being apportioned 

 
784 N.W.2d 341 (court could impose “constructive loan receipt 
agreement”—equivalent to equitable contribution—even if 
seeking contribution from other carriers might make insured 
“responsible for additional deductible payments and retentions”; 
“‘[w]ho should pay the insured’s defense costs should not depend 
on the whim or caprice of the insured, when, at the time the 
defense was needed, [numerous] insurers arguably had a duty to 
defend’”); Matter of Crum & Forster Org. v. Morgan (N.Y.App.Div. 
1993) 596 N.Y.S.2d 472 (absent prejudice to carrier, insured’s 
failure to give notice to that carrier does not bar contribution). 
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among all insurers.”  (Id. at p. 49, italics added; see id. at pp. 51-

55 [discussing apportionment in that case].) 

Montrose III, supra, agrees:  “[T]he critical difference 

between a rule of vertical exhaustion and horizontal exhaustion 

thus is not whether a single disfavored excess insurer will be 

made to carry a disproportionate burden of indemnification, but 

instead whether the administrative task of spreading the loss 

among insurers is one that must be borne by the insurer instead 

of the insured.”  (9 Cal.5th at p. 236, italics added.)8  So does 

State of California v. Continental Ins. Co. (2012) 55 Cal.4th 186:  

“When the entire loss is within the limits of one policy, the 

insured can recover from that insurer, which may then seek 

contribution from the other insurers on the risk during the same 

loss.”  (Id. at p. 200, italics added.)   

An insured’s objectively reasonable expectations at the time 

of contracting support a targeted carrier’s right to seek equitable 

contribution.  (See Civ. Code, §§ 1636, 1649; Safeco Ins. Co. of 

America v. Robert S. (2001) 26 Cal.4th 758, 766 [insured’s 

relevant reasonable expectations are those at time of 

contracting].)  When an insured obtains insurance covering a 

 
8 See also:  “[N]othing about the rule of vertical exhaustion 
requires a single insurer to shoulder the burden of 
indemnification alone.  As we explained in the context of primary 
insurance, ‘the obligation of successive primary insurers to cover 
a continuously manifesting injury is a separate issue from the 
obligations of the insurers to each other.’  [Citation.]…  The 
exhaustion rule does not alter the usual rules of equitable 
contribution between insurers.”  (Montrose III, supra, 9 Cal.5th at 
p. 236.) 
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particular policy period, the insured expects that policy to cover 

losses occurring during that policy period.  Equitable contribution 

is entirely consistent with that expectation.  The insured receives 

exactly what it reasonably expected when it obtained each 

policy—full coverage from that policy for that policy period on the 

terms promised.  Allowing a carrier to escape its fair share (even 

if that is after-the-fact what the insured desires) contradicts 

those contracting-time reasonable expectations. 

An insured’s reasonable expectations at the time of 

contracting often differ from the result that subsequently might 

best promote the insured’s interests.  (See Bay Cities Paving & 

Grading, Inc. v. Lawyers’ Mutual Ins. Co. (1993) 5 Cal.4th 854, 

873 [insured would not reasonably expect two related errors to 

constitute two claims under the policy]; Bank of the West, 2 

Cal.4th at pp. 1265-1266, 1270 [insured’s reasonable expectations 

would not include coverage for Unfair Competition Act claims 

which are limited to restitution].)  This is true even when the 

insured may be less well off as a result of enforcing policy 

provisions.  (E.g., Western Polymer Technology, Inc. v. Reliance 

Ins. Co. (1995) 32 Cal.App.4th 14, 26-27 [carrier’s exercise of its 

right to settlement injured insured’s business reputation]; New 

Hampshire Ins. Co. v. Ridout Roofing Co. (1998) 68 Cal.App.4th 

495, 504-505 [carrier’s settlement of claims using insured’s 

deductibles].)  

Here, Kaiser Cement’s objectively reasonable expectations 

at the time of contracting with each of the carriers were that each 

carrier would be responsible for losses that occurred in that 
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carrier’s policy period, including as primary insurance once 

scheduled underlying insurance exhausted.  Its reasonable 

expectations even as to the older London Market policies—not 

containing the continue-in-force language—was that those 

carriers would stand in the first position as to indemnity for 

claims once the scheduled underlying insurance exhausted.  

Equitable contribution rules do not and cannot depend on an 

insured’s often-varying post-contracting perceptions of its 

interests.  

The rule that Kaiser Cement and respondent carriers 

seek—a rule that lets the insured, after the fact, dictate equitable 

contribution—is a recipe for guaranteed chaos.  Equitable 

contribution would vary, despite identical coverage circumstances 

and identical policy language, depending on the after-the-fact 

desires of particular insureds.  Identical language could yield 

different results.  There are myriad reasons why an insured 

might want a particular allocation, e.g., differing aggregate policy 

limits (as here); retroactive premium calculations; seeking to 

placate a current carrier; allocating losses to dates outside of loss 

runs used to calculate premiums.  No carrier can know in 

advance what might ultimately motivate the insured.  The 

proposed rule would discourage carriers from resolving equitable 

contribution claims informally and would almost always require 

court intervention.   
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And what happens under the proffered rule if the insured’s 

interests change?9  For example, as asbestos claims age and only 

trigger Truck policies with aggregate limits, will Kaiser Cement 

change its views?  The proposed approach would prevent a 

rational legal framework because equitable contribution 

obligations would become ever malleable and ever shifting. 

And what about the other equitable contribution contexts?  

If a passenger-wife is injured in a vehicle accident caused, in 

part, by her husband’s driving and sues only the other driver, 

may the plaintiff-wife bar the other driver from seeking equitable 

contribution from her partially at-fault driver-husband?  The 

answer, of course, is no.  But if third parties cannot dictate 

equitable contribution in this context, the same should be true in 

the insurance-coverage context.  Respondents do not and cannot 

offer any precedent or legitimate reason to differentiate between 

the various equitable contribution contexts.    

Lastly, the proposed approach would hurt insureds’ 

interests in the long run.  Under the current, majority rule, the 

carrier tagged to initially cover the insured’s loss has every 

incentive to comply, as it knows it can obtain equitable 

contribution from other carriers.  But if that initially tagged 

carrier can be denied contribution depending on the insured’s 

 
9 For example, Kaiser Cement initially chose to treat each policy 
period as a single asbestos claim.  (See London Market Insurers v. 
Superior Court (2007) 146 Cal.App.4th 648.) 
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perhaps variable views, that carrier will have every incentive to 

avoid paying full coverage and to fight tooth and nail in court.   

IV.  Law Of The Case And Judicial Estoppel Are 
Irrelevant Here. 

Tucked away at the end of respondent carriers’ brief 

(AB 64-67) is a cursory argument that the Court of Appeal’s 

nearly decade-old decision in Kaiser Cement and Gypsum Corp. v. 

Insurance Co. of State of Pennsylvania (2013) 155 Cal.Rptr.3d 

283 (ICSOP) bars Truck’s equitable contribution claim as law of 

the case and judicial estoppel.  If these doctrines were truly 

determinative, they would have been the lead argument.  The 

argument is last because it is spurious.   

Respondent carriers mistake that the Court of Appeal here 

applied law of the case to “Truck’s current [Supreme Court] 

arguments.”  (AB 65, citing Truck Insurance Exchange v. Kaiser 

Cement (Cal.Ct.App. Jan. 7, 2022, No. B278091) 2022 WL 71771 

at *20 (Truck).)  The Court of Appeal only mentioned law of the 

case in rejecting Truck’s “Phase II” argument regarding 

apportioning losses among its own primary policies, which was 

“not a theory of equitable contribution.”  (See id. at *16-20.)  It 

did not mention law of the case in resolving “Truck’s current 

argument” before this Court, the “Phase III-A” equitable 

contribution issue.  (See id. at *22-29 [Phase III-A analysis].)  

Nor did the Court of Appeal mention “judicial estoppel.” 

That the Court of Appeal did not rely on either doctrine in 

its Phase III-A analysis speaks volumes.  For starters, both 

doctrines are discretionary.  (See Clemente v. State of California 
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(1985) 40 Cal.3d 202, 212 (Clemente) [law of the case doctrine]; 

Aguilar v. Lerner (2004) 32 Cal.4th 974, 986 (Aguilar) [judicial 

estoppel doctrine].)  If the Court of Appeal did not see fit to rely 

on either doctrine, this Court shouldn’t either.  In granting 

review, this Court presumably viewed the issues as having 

broader impact that just what a prior, unpublished opinion might 

dictate. 

Regardless, respondent carriers’ argument fails on the 

merits:  Neither doctrine applies because ICSOP did not address 

the current equitable-contribution issue.  (See Di Genova v. State 

Bd. of Ed. (1962) 57 Cal.2d 167, 179 [“[t]he doctrine of the law of 

the case does not extend to points of law which might have been 

but were not presented and determined on a prior appeal,” italics 

added]; Kowis v. Howard (1992) 3 Cal.4th 888, 892-893 [law of 

the case doctrine only applies to principles “necessary to the 

decision”]; Aguilar, supra, 32 Cal.4th at pp. 986-987 [judicial 

estoppel only applies where party took two “totally inconsistent” 

positions]. 

ICSOP, supra, only concerned whether primary coverage 

under Truck’s nineteen years of policies was mutually exclusive 

such that only one Truck primary policy would be triggered 

before the excess carrier over Truck’s policies had to contribute.  

(See 155 Cal.Rptr.3d 283.)  Nothing in that decision necessarily 

implicates whether Truck can obtain equitable contribution from 

other carriers, outside of its 19-year coverage period—carriers 

that promised to “continue in force as underlying insurance” as 

soon as same-policy-year scheduled underlying insurance 
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exhausted.  Nowhere does ICSOP discuss Truck’s equitable 

contribution rights against carriers in policy years outside of its 

19 years of coverage.  The term “equitable contribution” appears 

just once in ICSOP—in describing a cause of action that Truck 

added in an amended complaint.  (155 Cal.Rptr.3d at p. 287.)  

Nowhere does ICSOP mention, let alone analyze, Community 

Redevelopment or any of the other cases that the Court of Appeal 

relied on here and that respondents now tout. 

Both doctrines also are inapplicable in light of intervening 

decisions, i.e., Montrose III and Santa Fe Braun.  The doctrines 

do not apply where the “controlling rules of law have been altered 

or clarified by a decision intervening between the first and second 

appellate determinations.”  (People v. Stanley (1995) 10 Cal.4th 

764, 787 [law of the case]; see Clemente, supra, 40 Cal.3d at 

p. 212 [“The principal ground for making an exception to the 

doctrine of law of the case is an intervening or contemporaneous 

change in the law.”]; Saleh v. Bush (9th Cir. 2017) 848 F.3d 880, 

887, fn. 5  [judicial estoppel inapplicable where “new position 

rests on an intervening change in law”].)10   

This Court decided Montrose III seven years after ICSOP.  

Between the two, Montrose III’s principles govern, especially 

 
10 Judicial estoppel is also irrelevant because Truck “lost the 
[purportedly estopping] horizontal exhaustion issue in ICSOP.”  
(AB 65.)  Judicial estoppel only estops a party victorious in the 
first proceeding which later posits an incompatibly contrary 
position.  (Aguilar, supra, 32 Cal.4th at p. 986.) 
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measured against, at most, off-hand ICSOP language in deciding 

a different issue. 

CONCLUSION 

Having paid hundreds of millions of dollars defending, 

settling, and indemnifying decades of asbestos-liability claims, 

Truck Insurance Exchange may seek equitable contribution from 

other carriers whose policies equally have been triggered.  

Montrose III’s reading of “other insurance” provisions and the 

“continue in force as underlying insurance” promises triggered 

upon exhausting only specific, scheduled, same-policy-period 

underlying insurance leave no doubt that respondent carriers 

owe shared obligations with Truck.  

The Court of Appeal’s and the trial court’s categorical bar 

on equitable contribution must be reversed.  The matter should 

be remanded to the trial court to exercise its equitable powers in 

the first instance. 

Date:  November 18, 2022 

 PIA ANDERSON MOSS HOYT, LLC 
    Scott R. Hoyt 
    Adam L. Hoyt 

   
 GREINES, MARTIN, STEIN & RICHLAND LLP 

    Robert A. Olson 
    Edward L. Xanders 

   
   
 By:   /s/ Robert A. Olson 
          Robert A. Olson  
   
 Attorneys for TRUCK INSURANCE EXCHANGE 
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A minority of jurisdictions have adopted what is commonly referred to as the “selective tender” rule. Pursuant to the selective
tender rule, an insured has the exclusive right to determine whether to trigger coverage under an available policy and may,
therefore, make a “selective tender” of its claim to one of several potential insurers. 1  In other words, when several insurance
policies are available to the insured, the insured has the right to choose or knowingly forego an insurer's participation in a
particular claim. 2  If the insured does in fact make a selective tender, the selected insurer has the sole responsibility to defend
and indemnify the insured and is foreclosed from making a claim for equitable contribution from other insurer. 3  However,
the selective tender rule is only applicable to concurrent insurance coverage and not consecutive, primary, or excess coverage
policies where other primary coverage is available. 4


Other courts have specifically held that in regard to the allocation of the liability associated with the duty to defend among
multiple insurers, the insurers have the right to select which of the insurers will undertake the defense, and if the insurers cannot
decide, then the insured may designate which insurer it wants to have defend the claims. 5
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Footnotes


1 The targeted or “selective tender doctrine” provides that an insured covered by multiple insurance policies
may target or select which insurer will defend and indemnify it with regard to a specific claim. When
an insured targets or selects an insurer to defend and indemnify it, the targeted insurer then has the sole
responsibility to defend and indemnify the insured. American Service Ins. Co. v. China Ocean Shipping
Co. (Americas) Inc., 2014 IL App (1st) 121895, 379 Ill. Dec. 735, 7 N.E.3d 161 (App. Ct. 1st Dist. 2014).


Chicago Hosp. Risk Pooling Program v. Illinois State Medical Inter-Insurance Exchange, 325 Ill. App.
3d 970, 976, 259 Ill. Dec. 230, 234, 758 N.E.2d 353, 357–58 (1st Dist. 2001).


The “targeted tender rule,” which is also referred to as the “selective tender rule,” allows an insured
covered by multiple concurrent policies the right to select which insurer will defend and indemnify it
regarding a specific claim. State Auto. Mut. Ins. Co. v. Habitat Const. Co., 377 Ill. App. 3d 281, 314 Ill.
Dec. 872, 875 N.E.2d 1159 (1st Dist. 2007).


In Illinois, under the “targeted tender rule,” when several insurance policies are available to the insured,
the insured has the paramount right to choose or knowingly forego an insurer's participation in a claim.
U.S. Fidelity and Guaranty Co. v. Shorenstein Realty Services, L.P., 837 F. Supp. 2d 806 (N.D. Ill. 2011),
aff'd in part, rev'd in part on other grounds and remanded, 707 F.3d 797 (7th Cir. 2013) (the United States
court of appeals noted that in Illinois, the “targeted tender” doctrine of insurance law allows an insured
with multiple insurers to pick one to seek indemnity from and thus leave the others in peace).


Targeted tender rule allowed partnership that owned building and real estate broker, both of which were
additional insureds under liability insurance policy issued to company that contracted to perform services
for partnership, to tender the defense of a tort claim arising out of a fatal elevator accident exclusively
to insurer that issued such policy, rather than to their own liability insurer, even though policy contained
provision stating that it would serve as “coinsurance with any other insurance available to the additional
insured”; no other insurance was available because partnership and broker targeted their defense. United
Nat. Ins. Co. v. 200 North Dearborn Partnership, 2012 IL App (1st) 100569, 366 Ill. Dec. 119, 979 N.E.2d
920 (App. Ct. 1st Dist. 2012).


The targeted or “selective tender doctrine” provides that an insured covered by multiple insurance policies
may target or select which insurer will defend and indemnify it with regard to a specific claim; when
an insured targets or selects an insurer to defend and indemnify it, the targeted insurer then has the sole
responsibility to defend and indemnify the insured. American Service Ins. Co. v. China Ocean Shipping
Co. (Americas) Inc., 2014 IL App (1st) 121895, 379 Ill. Dec. 735, 7 N.E.3d 161 (App. Ct. 1st Dist. 2014).


The “targeted tender doctrine” or “selective tender doctrine” allows an insured covered by multiple
insurance policies to select or target which insurer will defend and indemnify it with regard to a specific
claim. AMCO Ins. Co. v. Cincinnati Ins. Co., 2014 IL App (1st) 122856, 381 Ill. Dec. 289, 10 N.E.3d
374 (App. Ct. 1st Dist. 2014).


The insured's right to choose a liability insurer for defense encompasses the right to deactivate coverage
from an insurer that was previously selected. AMCO Ins. Co. v. Cincinnati Ins. Co., 2014 IL App (1st)
122856, 381 Ill. Dec. 289, 10 N.E.3d 374 (App. Ct. 1st Dist. 2014).


Targeted tender doctrine did not allow carpentry subcontractor's liability insurer to deselect itself as
insurer and pursue contribution claim from general contractor's insurer following settlement of injured
worker's underlying lawsuit for which general contractor, as an additional insured, had selected carpentry
subcontractor's insurer to provide defense even though general contractor had assigned all rights to
carpentry subcontractor's insurer; entire purpose of targeted tender doctrine would be eviscerated if
targeted insurer could simply settle underlying lawsuit contingent on assignment of the insured's rights
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and then seek contribution from every other insurer that was not originally targeted. AMCO Ins. Co. v.
Cincinnati Ins. Co., 2014 IL App (1st) 122856, 381 Ill. Dec. 289, 10 N.E.3d 374 (App. Ct. 1st Dist. 2014).


2 Legion Ins. Co. v. Empire Fire and Marine Ins. Co., 354 Ill. App. 3d 699, 703, 290 Ill. Dec. 719, 722,
822 N.E.2d 1, 4 (1st Dist. 2004).


The insured's right, under the target tender rule, to choose which among multiple concurrent insurers
will defend and indemnify it with respect to a specific claim also encompasses the right to deactivate
coverage with an insurer previously selected for purposes of invoking exclusive coverage with another
insurer. Chicago Hosp. Risk Pooling Program v. Illinois State Medical Inter-Insurance Exchange, 397
Ill. App. 3d 512, 339 Ill. Dec. 95, 925 N.E.2d 1216 (1st Dist. 2010).


Under the target tender rule, when an insured has knowingly chosen to forgo one insurer's assistance
by instructing that insurer not to involve itself in the litigation, the targeted insurer then has the sole
responsibility to defend and indemnify the insured up to the limits of its liability and is thereby foreclosed
from seeking equitable contribution from the other insurer that was not designated by the insured;
however, in keeping with the doctrine of horizontal exhaustion, to the extent that defense and indemnity
costs exceed the primary limits of the targeted insurer, the deselected insurer or insurers' primary policy
must answer for the loss before the insured can seek coverage under an excess policy. Chicago Hosp.
Risk Pooling Program v. Illinois State Medical Inter-Insurance Exchange, 397 Ill. App. 3d 512, 339 Ill.
Dec. 95, 925 N.E.2d 1216 (1st Dist. 2010).


Under Illinois law, when an insured has coverage under multiple insurance policies, it may choose a
single insurer to defend and indemnify it and forego coverage under its other policies. Public Service
Mut. Ins. Co. v. Capitol Transamerica Corp., 756 F. Supp. 2d 920 (N.D. Ill. 2010).


Under Illinois law, as a corollary to rule that when an insured has coverage under multiple insurance
policies, it may choose a single insurer to defend and indemnify it and forego coverage under its other
policies, the insured may later deactivate coverage with a carrier previously selected for purposes of
invoking exclusive coverage with another carrier. Public Service Mut. Ins. Co. v. Capitol Transamerica
Corp., 756 F. Supp. 2d 920 (N.D. Ill. 2010).


Under Illinois law, insured did not elect to have liability insurer defend and indemnify it in underlying
wrongful death action and thereby forego coverage under its commercial general liability (CGL) and
commercial umbrella general liability coverage policies with second insurer after that insurer's duty to
defend was triggered when it received actual notice of the suit; although insured's president wrote in
letter to second insurer that first insurer had retained an attorney to defend insured's interests and that
first insurer's coverage was primary and second insurer's coverage was excess, letter only expressed
president's understanding of the relationship between the various policies, president was not an attorney,
and there was no evidence that she had a background in the insurance industry. Public Service Mut. Ins.
Co. v. Capitol Transamerica Corp., 756 F. Supp. 2d 920 (N.D. Ill. 2010).


The “targeted tender” or “selective tender” doctrine allows an insured covered by multiple insurance
policies to select or target which insurer will defend and indemnify it with regard to a specific claim.
Illinois School Dist. Agency v. St. Charles Community Unit School Dist. 303, 2012 IL App (1st) 100088,
361 Ill. Dec. 577, 971 N.E.2d 1099, 282 Ed. Law Rep. 598 (App. Ct. 1st Dist. 2012).


3 Chicago Hosp. Risk Pooling Program v. Illinois State Medical Inter-Insurance Exchange, 325 Ill. App.
3d 970, 976, 259 Ill. Dec. 230, 234, 758 N.E.2d 353, 357–58 (1st Dist. 2001).


A liability insurer targeted by insured in a selective tender of duty to defend may not in turn seek equitable
contribution from the other insurers that were not designated by the insured; this rule is intended to protect
the insured's right to knowingly forgo an insurer's involvement. AMCO Ins. Co. v. Cincinnati Ins. Co.,
2014 IL App (1st) 122856, 381 Ill. Dec. 289, 10 N.E.3d 374 (App. Ct. 1st Dist. 2014).
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4 Kajima Const. Services, Inc. v. St. Paul Fire and Marine Ins. Co., 368 Ill. App. 3d 665, 671, 305 Ill. Dec.
647, 653, 856 N.E.2d 452, 458 (1st Dist. 2006), judgment aff'd, 227 Ill. 2d 102, 316 Ill. Dec. 238, 879
N.E.2d 305 (2007).


Volunteer's targeted tender of her defense and indemnification in tort action arising out of an automobile
accident to the automobile insurer for ambulance service for which she was volunteering when she was
involved in the accident was invalid and ineffective where the coverage provided by ambulance service's
insurer was excess to the coverage provided by volunteer's own automobile insurer, and volunteer did
not pay a premium for or bargain for coverage under ambulance service's policy. Vedder v. Continental
Western Ins. Co., 365 Ill. Dec. 608, 978 N.E.2d 1111 (App. Ct. 5th Dist. 2012).


The principle of horizontal exhaustion does not allow an insured to target tender to an excess insurer.
Vedder v. Continental Western Ins. Co., 365 Ill. Dec. 608, 978 N.E.2d 1111 (App. Ct. 5th Dist. 2012).


5 Air Products and Chemicals, Inc. v. Hartford Acc. and Indem. Co., 25 F.3d 177, 181 (3d Cir. 1994).


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government
Works.
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THE JOURNAL OF APPELLATE PRACTICE AND PROCESS  Vol. 18, No. 2 (Fall 2017) 


CLEANING UP QUOTATIONS* 


Jack Metzler** 


I. INTRODUCTION: QUOTES THAT QUOTE


Judges and lawyers use a lot of quotations in their writing. 
It’s not hard to understand why: our common-law tradition 
places great value on what courts have said in the past.1 And 
how better to show what a court said than to quote it?2 Of 
course, when we talk about “what a court said” we necessarily 
mean what a judge wrote. So it often turns out that the best 
quotation for a proposition is one in which a judge has quoted 
some other judge. Not only that, there’s a pretty good chance 
that second judge was quoting still another judge. You see 
where this is going. 


All this quoting has a purpose. It assures readers that they 
don’t have to rely solely on the author’s say-so because the 
proposition has already been adopted by a court, and in so many 


*This essay began as a tweet. See Jack Metzler, @SCOTUSPlaces, I propose a new 
parenthetical for quotes that delete all messy quotation marks, brackets, ellipses, etc.: 
(cleaned up) (Mar. 15, 2017, 8:57 PM), https://twitter.com/SCOTUSPlaces/status/8422 
23292752760832. That tweet was inspired by a judicial opinion in which the court quoted 
an earlier decision which quoted an earlier-still decision, resulting in a distracting mess of 
brackets, ellipses, and parenthetical indications that obscured the point that the court 
intended to make by quoting the earlier authority. Twitter—or at least the community 
known as #AppellateTwitter—enthusiastically endorsed the idea, see id. (showing 
responses, likes, and retweets), which led first to a quick justification for the idea and 
eventually to this more formal proposal. 
**@SCOTUSPlaces. Thanks to Blake Stafford for comments on an earlier draft and to 
#Appellate Twitter for its continuing support of this project. 


1. “[T]he doctrine of Case-law, in the application of precedents to the trial of questions 
of law, is of paramount importance in English and American legal procedure.” Shackelford 
Miller, The Value of Precedent, 45 AM. L. REV. 857, 859 (1911).  


2. Justice Miller advised the advocate preparing a brief to “give one or two extracts in 
the precise terms of the opinion of the court as to the point under discussion.” Samuel F. 
Miller, The Use and Value of Authorities, 23 AM. L. REV. 165, 176 (1889).  
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words.3 An important part of that assurance comes from the 
citation that follows the quote, which communicates information 
from which the reader can assess the weight of the authority 
quoted.4 The reader learns which court (sometimes also which 
judge) said it, when the court said it, how to find the opinion in 
which the court said it, and the very page on which the quote 
appears.5 Adept legal readers incorporate this metadata into their 
understanding as they read along, comparing it to their 
knowledge about various courts and the relationships between 
them to give more or less weight to the quoted proposition.6 This 
process, which benefits the writer by advancing the legal 
argument and building credibility with the reader, also benefits 
the reader, who usually learns enough from the quotation and 
the citation to avoid looking the case up.7


These benefits are in tension, however, with the need for 
readability.8 Each quote (and its citation) has the potential to 
distract the reader from the author’s line of reasoning. The 
potential is greater than when a writer cites authority without a 
quotation because what a court said in the past usually is not 


3. “The main value of former decisions as precedents consists in the fact that they are 
the judgments of a court of competent jurisdiction and respectability.” Miller, supra note 1, 
at 861 (quoting Miller, supra note 2, at 167). 


4. See Alexa Z. Chew, Citation Literacy 5, 7 (UNC School of Law, Working Paper 
(Draft), July 25, 2017), available at http://scholarship.law.unc.edu/working_papers/1/; 
David J. S. Ziff, The Worst System of Citation Except for All the Others, 66 J. LEGAL 


EDUC. 668, 683 (2017). 
5. See Ziff, supra note 4, at 684. Other information in the citation also affects the 


weight of the authority, such as whether the quotation is from a concurring or dissenting 
opinion, whether the decision was published, or the subsequent history of the case. See
Chew, supra note 4, at 5.  


6. Chew, supra note 4, at 10; see also ANTONIN SCALIA & BRYAN A. GARNER,
MAKING YOUR CASE: THE ART OF PERSUADING JUDGES 133–34 (2012).  


7. Judge Posner has captured the dilemma that judges face in evaluating advocates’ use 
of authorities: “at the same time that they rely heavily on lawyers, judges do not trust 
lawyers completely, or even very much.” RICHARD A. POSNER, THE FEDERAL COURTS:
CHALLENGE AND REFORM 241 (1996).   


8. Chew, supra note 4, at 7 (acknowledging that citation “addresses the need in a 
common law system to show the provenances of statements of law and balances that need 
with the competing one of brevity”). Bryan Garner recommends that all citations be 
relegated to footnotes to avoid distracting the reader. See SCALIA & GARNER, supra note 6, 
at 132–33. Justice Scalia disagreed, arguing that “the careful lawyer wants to know, while 
reading along, what the authority is for what you say.” Id. at 134. For a compelling 
argument favoring inline citations, see Chew, supra note 4, at 8–15. 
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exactly what a legal writer wants to say later.9 When that 
happens, writers alter the quote—maybe they change the verb 
tense; maybe they drop a word or two—but then they must 
indicate those changes within the quotation itself or in a 
parenthetical to the citation. Yet each change increases the 
amount of metadata that the reader must navigate before moving 
on to the next sentence. The potential to distract multiplies when 
the altered quotation is quoted by a subsequent writer. A passage 
can quickly become cluttered with brackets, ellipses, and 
quotation marks that distract the reader’s eyes and attention, 
while at the same time its citation becomes an unwieldy mess 
packed with case cites and parenthetical information that tests 
the reader’s ability to remember the point that the author was 
trying to make by using the quotation in the first place. 


How to indicate changes to quotations and cite the sources 
of embedded quotations is not the problem. Most legal writers 
use the Bluebook, which has detailed rules (explored below) for 
quotations.10 That a quote has been altered, and how, is 
important information for the reader. The Bluebook rules work 
fairly well to tell the reader how an author has changed a 
quotation, and they do so without too much distraction—for the 
first author anyway.11


But when the first author to use a quote is a judge and the 
next author wants to quote what that judge said, the rules require 
that the second author tell the reader— 


the immediate source of the quote; 


which part or parts of the quote came from an 
earlier authority; 


9. Unfortunately, most judges seem to be focused on deciding the cases before them 
rather than on crafting pithy statements of law, free from references to the parties, their 
arguments, or specific facts in the case, which would then be convenient for future 
advocates and judges to quote without alterations. On the other hand, that is kind of their 
job. 


10. See, e.g., Ziff, supra note 4, at 669 (“The Bluebook remains the standard for legal 
citation.”); see also THE BLUEBOOK, A UNIFORM SYSTEM OF CITATION 83–85, 85–86,
107–08 (Columbia Law Review Association et al. eds., 20th ed. 2015) (including Rules 5.2 
(“Alterations and Quotations Within Quotations”), 5.3 (“Omissions”), and 10.6 
(“Parenthetical Information Regarding Cases”)). 


11. The first author to use a quote is actually the second author overall, counting from 
the original author of the quoted passage. 
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any alterations that the immediate source made to 
the embedded quote; and 


any alterations that the current author makes to 
either the immediate quote or the embedded quote. 


And all of this gets even more complicated if the second author 
is also a judge whose work a third author wants to quote.12 The 
Bluebook has rules for “quotations within quotations” too13 but 
it does not address how to deal with the successive layers of 
source indication that result from the rules when a quotation is 
slightly altered and requoted by court after court. 


That extra baggage is the problem. It takes very few 
successive quotations before most legal writers will give up on 
trying to follow Bluebook form and find different ways to get 
their points across. A common strategy is to write around the 
problematic parts of a quotation, either by quoting fewer words 
or by making alterations to avoid the use of distracting prior-
quotation baggage. An example is Chief Justice Roberts’s recent 
quotation of a bracket-ridden passage from an opinion written 
by Chief Justice Burger. He used a part of the quotation that 
contained only one of the five bracketed changes appearing in 
the original, and then overrode that change with one of his own. 
Here is the original sentence as it appears in McDaniel v. Paty:14


[To] condition the availability of benefits [including access 
to the ballot] upon this appellant’s willingness to violate a 
cardinal principle of [his] religious faith [by surrendering
his religiously impelled ministry] effectively penalizes the 
free exercise of [his] constitutional liberties.” Sherbert v. 
Verner, 374 U.S. 398, 406 (1963).15


And here is Chief Justice Roberts’s quotation in Trinity
Lutheran Church v. Comer:16


In this way, said Chief Justice Burger, the Tennessee law 
“effectively penalizes the free exercise of [McDaniel’s]


12. Actually the third and fourth authors, respectively. See supra n. 11. 
13. Rule 5.2(e) covers quotations within quotations and Rules 10.6.2 and 10.6.3 cover 


how to indicate that the court was “quoting” or “citing” another authority. BLUEBOOK,
supra note 10, at 84, 108. 


14. 435 U.S. 618 (1978). 
15. Id. at 626. 
16. 582 U.S. ___, 137 S. Ct. 2012 (2017). 
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constitutional liberties.” Id., at 626 (quoting Sherbert v. 
Verner, 374 U.S. 398, 406 (1963); internal quotation marks 
omitted).17


Chief Justice Roberts is an adept legal writer, and his 
substitution of one bracketed change for another is elegant. But 
should the Chief Justice (or any judge) really spend extra time 
working out how to construct a sentence simply because another 
judge used brackets too generously? Should clients pay for their 
lawyers to write around or fiddle with brackets, ellipses, 
quotation marks, and parentheticals to solve similar problems? 
And does all that clutter even contain any meaningful 
information? 


Often it does not. When quoting another opinion, a judge 
should follow ordinary conventions to indicate alterations so that 
readers can distinguish the earlier authority from the opinion 
that quotes it and evaluate the quoting court’s use of the 
authority. But with that accomplished, the text of the quotation 
becomes part of the new opinion. If an advocate or judge wants 
to invoke the new decision as authority, whether all or some of 
the text came from an earlier opinion often doesn’t matter, and 
whatever the new court changed from the earlier opinion matters 
even less. Given the ubiquity of quotations, altered quotations, 
and further altered quotations in legal writing, problems like the 
one Chief Justice Roberts encountered in Trinity Lutheran occur 
all the time, and they needlessly consume judges’ time and 
effort, lawyers’ time and effort, and clients’ money. 


The proposal outlined in this essay gives legal writers the 
option to drop superfluous material like brackets, ellipses, 
quotation marks, internal citations, and footnote references from 
their quotations by using a single new parenthetical—(cleaned 
up)18—to signal that such material has been removed and that 
none of it matters for either understanding the quotation or 
evaluating its weight. 


Part II describes the Bluebook rules applicable to 
quotations, alterations of quotations, and quotations within 
quotations. Part III explains how the indications required by the 


17. Id. at 2020 (quoting McDaniel v. Paty, 435 U.S. 618, 626 (1978)). 
18. In this essay, I have placed (cleaned up) in italics when I’m talking about the 


parenthetical itself rather than showing how to use it in a citation. In practice (as in my 
examples), it should not be italicized. 
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Bluebook often fail to convey meaningful information beyond 
the first level of quotation. Part IV introduces (cleaned up) and 
how to use it. Part V should convince you to start using (cleaned 
up). Part VI briefly concludes. 


II. THE BLUEBOOK RULES


The Bluebook signals the importance of quotations in legal 
writing by devoting Rule 5—a full-blown, top-level, no-
decimal-point rule—to the subject.19 Rule 5.1 describes how to 
format quotations; with its most important dictate (for purposes 
of this essay) being the simple rule that quotations must be 
enclosed within quotation marks and that quotation marks within 
the quoted material appear as single quotation marks.20 The meat 
of Rule 5, citation-wise, is found in Rules 5.2 and 5.3, which 
describe how to indicate that a quotation has been altered. When 
a quotation contains a quotation, these rules work together with 
Rule 10.6, which explains how to format a citation that appears 
within a parenthetical to identify the original source of a quote, 
and where to place that parenthetical.21


Rule 5.2 explains how to show that you have added, 
changed, or omitted letters; added words; or a fixed mistake in a 
quotation.22 This kind of change opens up several ways to use a 
quotation while retaining the substance of the quoted passage. 
An author might substitute a lower case letter for a capital letter, 
for example, because the quote does not appear at the beginning 
of the author’s sentence. Similarly, omitting or substituting a 
letter or two permits a writer to adjust a verb’s conjugation or 
tense so that the quote fits grammatically within a new sentence. 
When a court’s holding includes a litigant’s name, a subsequent 
author might replace the name with a generic term like 
defendant or party to emphasize the principle of law stated in 
the quote rather than its specific application to the earlier case. 


19. BLUEBOOK, supra note 10, at 82–86 (Rule 5: “Quotations”).  
20. See id. at 83 (Rule 5.1(b)(i), which applies (as does this essay) to quotations that are 


not block-quoted). 
21. Id. at 108 (setting out Rule 10.6.2 (“Quoting/Citing Parentheticals in Case 


Citations”) and Rule 10.6.3 (“Order of Parentheticals”)).  
22. Id. at 83 (setting out Rule 5.2(a) (“Substitution of letters or words”), Rule 5.2(b) 


(“Omission of letters”), and Rule 5.2(c) (“Mistakes in original”)). 
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The Bluebook generally directs authors to indicate these changes 
by putting the new material in brackets.23


Rule 5.3 covers how to indicate that you have omitted 
material (other than individual letters) from a quotation. 
Omitting material helps authors draw specific points from court 
opinions when they are made over multiple sentences, appear in 
a complex sentence, or are otherwise interrupted by material 
other than the point the author wishes to make. The Bluebook
rule is simple: when one or more words are omitted, use an 
ellipsis.24 The rule explains when an ellipsis is required (and 
when prohibited), where to place it, and how to punctuate and 
capitalize the quote depending on how the quotation is used and 
where the omission appears within the quote.25


Both Rule 5.2 and Rule 5.3 also instruct how to indicate 
changes that aren’t apparent from brackets or ellipses: use a 
parenthetical.26 We’re told to use a parenthetical when we’ve 
taken out a footnote—(footnote omitted), a citation—(citation 
omitted), or quotation marks—(internal quotation marks 
omitted);27 when we’ve added or removed emphasis—(emphasis 


23. See id. (Rule 5.2(a)). In the case of mistakes, Rule 5.2(c) says to use “[sic]” and 
otherwise leave the mistake “as [it] appear[s] in the original.” Id. Many writers ignore this 
rule because [sic] is often used as passive-aggressive criticism of the original author. As a 
result, the reader could view dropping a “[sic] bomb” as reflecting poorly on the writer 
even if no criticism of the earlier author was intended. Other style guides recognize this. 
For example, the Supreme Court’s style guide permits authors to correct an error with 
brackets “where it is desired to place less emphasis on the error.” OFFICE OF THE 


REPORTER OF DECISIONS, THE SUPREME COURT’S STYLE GUIDE § 7.4 (Jack Metzler ed., 
2016). If the error is a misspelling or an obvious typo and has “no relation to the purpose of 
the quotation,” the Guide permits a correction without any indication at all. Id.


24. BLUEBOOK, supra note 10, at 85 (Rule 5.3). 
25. Id. at 85–86 (Rule 5.3(a)–(b)). The Bluebook does not provide guidance about when 


omitting words is permissible, like “Never use an ellipsis to omit ‘not’ and change the 
meaning of a quote to its opposite.” Presumably attorneys are to exercise professional 
judgment in light of their obligation of candor to the tribunal when making such decisions. 
See, e.g., American Bar Association, Model Rules of Professional Conduct, at Rule 3.3, 
available at https://www.americanbar.org/ groups/professional_responsibility/publications/
model_rules_of_professional_conduct/rule_3_3_candor_toward_the_tribunal.html. 


26. BLUEBOOK, supra note 10, at 83–84 (setting out Rule 5.2(d) (“Changes to 
citations”) and Rule 5.3(c) (“When omitting a footnote or citation”)).  


27. Many legal writers leave out “internal” as superfluous. If you’d never tell the reader 
that you omitted quotation marks external to the quoted material, the qualification that the 
quotation marks you omitted were internal doesn’t add anything useful. A few recent 
examples of unspecified “quotation marks omitted” can be found in United States v. 
Brown, 865 F.3d 566, 570 (7th Cir. 2017) (Bauer, J.); Ovalles v. United States, 861 F.3d 
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added) or (emphasis removed); and sometimes when we haven’t
changed the quotation—(alteration in original).28 Recognizing 
that more than one of these may apply, the Bluebook dictates the 
order in which they should appear: (1) (emphasis added); (2) 
(alteration in original); (3) (citation(s) omitted); (4) (emphasis 
removed); (5) (internal quotation marks omitted); and (6) 
(footnote(s) omitted).29 Each of these, apparently, should appear 
within its own sequential parenthetical, which is each to be in 
addition to any parentheticals required to explain the weight of 
the authority or other explanatory phrases.30


When the quoted material itself includes a quotation, the 
Bluebook allows the omission of internal quotation marks that 
would otherwise appear at the very beginning and very end of 
the quote.31 It advises to cite the original source, “[w]henever 
possible.”32 That citation should appear in yet another 
parenthetical after the Rule 5.2 and 5.3 parentheticals, formatted 
as if the source were cited directly, and including whatever 
parentheticals of its own those rules require.33 When a case cited 
in a parenthetical requires its own “quoting” parenthetical, “the 
two parentheticals should be nested.”34 Mercifully, the Bluebook 
allows that “only one level of recursion is required” when a 
quotation contains a quotation that quotes a third case (and so 


1257, 1264 (11th Cir. 2017) (Hull, J.); and King Soopers, Inc. v. NLRB, 859 F.3d 23, 30 
(D.C. Cir. 2017) (Edwards, J.). 


28. BLUEBOOK, supra note 10, at 86 (Rule 5.3(c)), 83–84 (5.2(d)(i)-(iii)). Emphasis that 
appears in the original does not require a parenthetical. Id. at 84 (Rule 5.2(d)(iii)). 


29. Id. at 83–84 (Rule 5.2(d)(i)). 
30. Id. (giving the example “(alteration in original) (citation omitted)”); see also id. at 


108 (Rule 10.6.3 (Order of Parentheticals)).  
31. Id. at 84 (Rule 5.2(f)). This rule is new to the 20th edition of the Bluebook; many 


courts appear to have not yet caught up, continuing to use “(internal quotation marks 
omitted)” when they quote language that is entirely a quotation. See, e.g., Auto-Owners 
Ins. Co. v. Summit Park Townhome Ass’n, 886 F.3d 852, 860 (10th Cir. 2018) (quoting a 
passage from Erenhaus v. Reynolds, 965 F.2d 916, 921 (10th Cir. 1992), with “(internal 
quotation marks omitted)” though the omitted marks would have been at the very 
beginning and very end of the quote); Looney v. Moore, 886 F.3d 1058, 1068 (11th Cir. 
2018) (same, except quoting a passage from Cain v. Howorth, 877 So. 2d 566 (Ala. 2003)).


32. Id. at 84 (Rule 5.2(e) (“Quotations within quotations”)). Whether including the 
original source is “possible” is left open to interpretation. 


33. Id.; see also id. at 108 (Rule 10.6.2 (“Quoting/Citing Parentheticals in Case 
Citations”). Rule 10.6 describes an array of parentheticals to which it could potentially 
apply.


34. Id. at 108 (Rule 10.6.3). 
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on).35 Yet it expressly forbids writers from omitting the 
“multiple levels of nested [quotation] marks” that those 
“quoting” parentheticals would have referred to.36 It also offers 
no relief from explaining what happened to any ellipses, 
brackets, omitted citations, omitted footnotes, alterations in the 
original, emphasis added, or emphasis removed along the way. 


III. TOO MUCH INFORMATION


Although the Bluebook rules serve an important 
standardization purpose, they often are more trouble than they 
are worth after the first level of quotation. 


The accumulation of redundant or irrelevant information 
often starts with the quotation marks that introduce a quote 
because Rule 5.2 forbids the omission of multiple levels of 
nested quotation marks even though it permits omitting citations 
to the corresponding decisions (other than the first “quoting” 
parenthetical).37 The extra marks thus add visual clutter without 
providing any information that helps the reader evaluate the 
quotation.


In fact, the first “quoting” parenthetical—which identifies 
the opinion from which the quoted court was quoting—often 
fails to provide any useful information.38 Although courts often 
quote controlling authority from a higher court, they also 
regularly quote their own prior cases and non-controlling 
authorities that they find persuasive. In those instances (absent 
something special about the earlier decision), a “quoting” 
parenthetical gives the reader information that the reader does 
not need because it does not advance the reader’s evaluation of 
the quotation beyond the authority of the court that used the 
quote.


The brackets, ellipses, and other indications required by 
Rules 5.2 and 5.3 likewise contain information that the reader 


35. Id. (Rule 10.6.2). 
36. Id. at 84–85 (Rule 5.2(f)(ii)). 
37. Id. (indicating that writers may “not omit multiple levels of nested marks . . . even 


though ‘quoting’ parentheticals beyond the first level may be omitted”). 
38. As a reminder: This is about a writer quoting court 1, which quoted court 2. The 


“quoting” parenthetical is a citation to court 2 appearing in the writer’s citation to court 1. 
Still with me? 
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does not need when applied to changes that a quoted authority 
made in the course of quoting some other authority. A court’s 
decision is expressed in the words it uses in its opinion, not in 
the brackets and ellipses that might also appear in that opinion. 
So when the Tenth Circuit says that to evaluate police officers’ 
use of force it applies “an objective standard, asking whether the 
facts available to the officer at the moment of the seizure would 
warrant a man of reasonable caution in the belief that the action 
taken was appropriate,”39 that quote encompasses the court’s 
standard even though part of the language was quoted from an 
earlier Tenth Circuit case, and even though the earlier case was 
altered with an ellipsis and a bracketed word addition.40


The unadorned quotation is easier to read without the 
additional quotation marks, brackets, and ellipsis, and its citation 
is less distracting and occupies fewer words without a “quoting” 
parenthetical.41 Omitting the clutter also makes the quote much 
easier for the next judge or advocate to alter so that it fits in a 
new opinion or brief—it won’t be necessary to sort out the old 
alterations from the new. 


But the Bluebook does not expressly permit an author to 
remove brackets and ellipses. Under Rule 5.2, the author should 
leave those distractions in and add “(alterations in original)” to 
the citation as well.42 Rule 5.2 aside, courts and practitioners 


39. United States v. Windom, 863 F.3d 1322, 1329 (10th Cir. 2017) (cleaned up): “In 
evaluating the reasonableness of officers’ use of force we apply an objective standard, 
asking whether the facts available to the officer at the moment of the seizure would warrant 
a man of reasonable caution in the belief that the action taken was appropriate.” Note: This 
is foreshadowing. 


40. Here is the full quote: “In evaluating the reasonableness of officers’ use of force we 
apply an objective standard, asking whether the ‘facts available to the officer at the 
moment of the seizure . . . [would] warrant a man of reasonable caution in the belief that 
the action taken was appropriate.’” Windom, 863 F.3d at 1329 (alterations in original) 
(quoting United States v. Madrid, 713 F.3d 1251, 1256 (2013)). 


41. To see this, compare the version in note 40, which is seventy words, with the 
version in note 39, which is fifty-one words.


42. BLUEBOOK, supra note 10, at 83–84 (Rule 5.2(d)(i)). Lacking the option of 
“(alterations omitted),” Rule 5.2 produces confusing citations when combined with Rule 
10.6.2, which requires “only one level of recursion” when a case quotes another case. See
id. at 108.  For example, the quotation from Windom in note 40 includes the ellipsis and 
bracketed change that appeared in the original and its citation both (1) notes that the court 
had quoted an earlier Tenth Circuit case (Madrid) and (2) includes “(alterations in 
original).” This suggests that the Windom court added the ellipsis and brackets to show its 
changes to language written by the court in Madrid. In fact, Madrid quoted that language 
from an earlier case; it added one of the two changes (the brackets) and the Windom court 
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regularly remove brackets and ellipses from quotations and 
indicate the omissions with “(brackets omitted)” and “(ellipsis 
omitted).”43 Those nonstandard parentheticals allow the author 
to remove some clutter from the quotation but only by adding 
additional metadata clutter to the associated citation. In addition, 
all of these parentheticals suggest that the author should include 
a “quoting” parenthetical too. Otherwise, when “(alteration in 
original)” appears, the reader is left to wonder what original is 
being referred to. Signaling with “(brackets omitted)” and 
“(ellipsis omitted)” raises the same question. But of course the 
reader must first realize that those parentheticals mean that 
brackets or an ellipsis must have been omitted from something 
and that the something probably was some other authority, and 
then the reader can wonder about it. None of these parentheticals 
helps the reader understand or evaluate a quotation that relies on 
the quoted court’s own authority. 


When forced to choose between placing excessive 
punctuation clutter in their quotations and lengthy, nonstandard 
parenthetical explanations in their citations, judges often choose 
the latter.44 But there is a better way. 


IV. CLEANING UP


I propose that all legal writers adopt the parenthetical 
(cleaned up) to avoid the clutter that quotations gather as they 
are successively requoted and altered from court opinion to 
court opinion, as well as the citation baggage that accumulates 


added the other (the ellipsis). Although misleading, the citation is proper under the 
Bluebook because the alterations actually appeared in Windom (the putative “original” for 
purposes of Rule 5.2), and only one level of recursion is required under Rule 10.6.2. 


43. E.g., Fulton Dental, LLC v. Bisco, Inc., 860 F.3d 541, 545 (7th Cir. 2017) (Wood, 
C.J.) (using “internal quotation marks and brackets omitted”); Cobell v. Jewell, 802 F.3d 
12, 25 (D.C. Cir. 2015) (Millett, J.) (using both “internal quotation marks omitted” and 
“ellipsis omitted”). 


44. E.g., Clark v. United States, 695 Fed. App’x 378, 381 (10th Cir. 2017) (using 
“brackets, ellipses, and internal quotation marks omitted”); Mayhew v. Town of Smyrna, 
856 F.3d 456, 463 (6th Cir. 2017) (using “brackets, citations, and quotation marks 
omitted”); In re Amazon.com, Inc., 852 F.3d 601, 609, 610, 612 (6th Cir. 2017) (using 
“internal quotation marks and citation omitted,” “citation and brackets omitted,” and 
“citation, brackets, and ellipsis omitted”). 
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along the way.45 Using (cleaned up) indicates that in quoting a 
court’s decision the author— 


has removed extraneous, non-substantive material 
like brackets, quotation marks, ellipses, footnote 
reference numbers, and internal citations;


may have changed capitalization without using 
brackets to indicate that change; and 


affirmatively represents that the alterations were 
made solely to enhance readability and that the 
quotation otherwise faithfully reproduces the quoted 
text. 


Next, I propose a rule for using (cleaned up), explain how it 
should be used, and demonstrate through examples drawn from 
recent cases how it can help authors streamline legal writing. 


A. The Proposed Rule 


The (cleaned up) rule that I propose for inclusion in the 
Bluebook would appear as new Rule 5.4: 


Cleaning Up Quotations 


(a) Cleaning up. When language quoted from a court 
decision contains material quoted from an earlier decision, 
the quotation may, for readability, be stripped of internal 
quotation marks, brackets, ellipses, internal citations, and 
footnote reference numbers; the original sources of 
quotations within the quotation need not be cited 
parenthetically; and capitalization may be changed without 
brackets. Indicate these changes parenthetically with 
(cleaned up). Other than the changes specified, the text of 
the quotation after it has been cleaned up should match the 
text used in the opinion cited. If the quotation is altered 
further, indicate the changes or omissions according to 
Rules 5.2 and 5.3. 


45. An early draft of this essay suggested other possible forms for the parenthetical 
(e.g., cleaned, stripped, uncluttered, denuded, decluttered, detangled, tidied). Given how far 
(cleaned up) has spread, see infra Part V, the period during which we could have adopted a 
different term has all but closed, with one exception: the variant “(cleaned)” has acquired a 
judicial imprimatur and therefore is acceptable as a matter of law. United States v. 
Abundez, No. 5:13-cr-634-5, 2017 U.S. Dist. LEXIS 136656, at *2 (S.D. Tex. Aug. 25, 
2017). Even so, (cleaned up) seems well on its way to becoming the dominant form. 
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CLEANING UP QUOTATIONS 155


(b) Cleaning up intermediary case citations. In addition 
to the alterations described in Rule 5.4(a), when a quoted 
passage quotes a second case quoting a third case, the 
citation to the middle case may be omitted to show that the 
first court quoted the third. To indicate this change, retain 
the quotation marks around the material quoted from the 
third case and any alterations that were made to the 
quotation, and insert (cleaned up) before the “quoting” 
parenthetical citation to the third case. Indicate any 
alterations that were made to language quoted from the 
third case according to Rules 5.2 and 5.3. 


B. How to Clean Up 


Using (cleaned up) is simple. To quote language from an 
opinion that includes a quotation from another opinion, simply 
enclose the words of the quotation itself within a single set of 
double quotation marks, leaving out brackets, ellipses, internal 
quotation marks and citations, and footnote reference numbers. 
Capitalize the first letter of the quotation if it begins your 
sentence; make it lower case if it does not. Cite the source of the 
quotation as if the words were original to the court you’re citing, 
and add (cleaned up) to the citation. 


For example, take this passage from Buchanan v. Maine:46


“Plaintiffs claiming an equal protection violation must first 
‘identify and relate specific instances where persons 
situated similarly in all relevant aspects were treated 
differently, instances which have the capacity to 
demonstrate that [plaintiffs] were singled . . . out for 
unlawful oppression.’” Rubinovitz v. Rogato, 60 F.3d 906, 
910 (1st Cir. 1995) (alteration and omission in original) 
(emphasis added) (quoting Dartmouth Review v. 
Dartmouth Coll., 889 F.2d 13, 19 (1st Cir. 1989), overruled 
on other grounds by Educadores Puertorriqueos en Accion 
v. Hernandez, 367 F.3d 61 (1st Cir. 2004)).47


This passage is particularly difficult to use under the ordinary 
rules. In addition to a bracketed change and ellipsis inherited 


46. 469 F.3d 158 (1st Cir. 2006). 
47. Id. at 178. 
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156 THE JOURNAL OF APPELLATE PRACTICE AND PROCESS


from the case that the court is quoting, the case that court quoted 
has a wordy and negative-sounding “overruled on other 
grounds” subsequent history. But to quote this passage in full 
using (cleaned up) is not difficult at all: 


“Plaintiffs claiming an equal protection violation must first 
identify and relate specific instances where persons situated 
similarly in all relevant aspects were treated differently, 
instances which have the capacity to demonstrate that 
plaintiffs were singled out for unlawful oppression.” 
Buchanan v. Me., 469 F.3d 158, 178 (1st Cir. 2006) 
(cleaned up).
Using (cleaned up) permits the author to treat the words of 


the quoted opinion as the opinion of the Buchanan court (which 
is what they are) even though they first appeared in an earlier 
opinion. The author can slough off the brackets and ellipses that 
came with the quote and eliminate all forty-nine words of the 
citation. That information is not lost—(cleaned up) signals that 
at least part of the quotation was itself a quotation, so the reader 
retains the option to check the author’s work. But the quote does 
not tax the reader with all the changes that the cited court (or an 
earlier court) made while adopting the language in the new 
opinion.


Using (cleaned up) also gives the author flexibility to fit the 
quote to the needs of the current document using the traditional 
signals for altering quotations. Without (cleaned up), making 
alterations to a multi-level, altered quotation can become so 
complex and confusing that most writers won’t attempt it. With 
(cleaned up), an author’s alterations are easily identified without 
confusion about what the first court may have altered from the 
second court.48 Thus, when the passage below from United 
States v. Rico49 is quoted using (cleaned up), the ellipsis signals 
material that author omitted. There is no need to distinguish it 
from alterations inherited from other cases. 


Here is the original: 
We have clarified that “[w]hile a PSR generally bears 
sufficient indicia of reliability, ‘[b]ald, conclusionary 
statements do not acquire the patina of reliability by mere 


48. For an example of the difficulty of attributing successive alterations to a quotation, 
see note 42 above.  


49. 864 F.3d 381 (5th Cir. 2017). 
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inclusion in the PSR.’” United States v. Narviz-Guerra, 148 
F.3d 530, 537 (5th Cir. 1998) (second alteration in original) 
(citation omitted) (quoting United States v. Elwood, 999 
F.2d 814, 817–18 (5th Cir. 1993)). 


And here is the quoted version, which uses (cleaned up):
This Court has “clarified that while a PSR generally bears 
sufficient indicia of reliability,” that does not mean that 
“bald, conclusionary statements . . . acquire the patina of 
reliability by mere inclusion in the PSR.” United States v. 
Rico, 864 F.3d 381 (5th Cir. 2017) (cleaned up). 


C. (Cleaned Up) Examples 


To demonstrate how (cleaned up) streamlines legal writing 
and eliminates unnecessary material, this section shows before 
and after versions of how several cases from a recent volume of 
the Federal Reporter might be quoted, with and without (cleaned
up). In each example, the language on the left is just as it would 
appear if a writer quoted that part of the cited case using current 
Bluebook form. The language on the right shows how the same 
passage can be cited using (cleaned up).


In the first example, (cleaned up) reduces the number of 
words by twenty-seven percent (from forty-eight to thirty-five) 
and removes an ambiguous parenthetical about quotation marks: 


The First Circuit “set[s] aside the 
‘decision only where it rests on an 
error of law or reflects arbitrary or 
capricious decision making.’” Aponte 
v. Holder, 683 F.3d 6, 10 (1st Cir. 
2012) (quoting Chedid v. Holder,
573 F.3d 33, 36 (1st Cir. 2009) 
(internal quotation marks omitted)).


The First Circuit “set[s] aside the 
decision only where it rests on an 
error of law or reflects arbitrary or 
capricious decision making.” Aponte 
v. Holder, 683 F.3d 6, 10 (1st Cir. 
2012) (cleaned up). 


In the next example (cleaned up) eliminates brackets and 
internal quotation marks and reduces the words in the passage 
by twenty-six percent (from seventy to fifty-two) by obviating a 
capitalization change (thus eliminating a parenthetical 
explanation to distinguish that change from an alteration in the 
original), eliminating an ellipsis (and the indication that it 
appeared in the original), and removing the need to cite a First 
Circuit case that the First Circuit quoted. 
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The First Circuit has held that 
“[p]ersecution normally involves 
‘severe mistreatment at the hands of 
[a petitioner’s] own government,’ but 
it may also arise where ‘non-
governmental actors . . . are in league 
with the government or are not 
controllable by the government.’”
Ayala v. Holder, 683 F.3d 15, 17 (1st 
Cir. 2012) (second alteration and 
ellipsis in original) (quoting Silva v. 
Ashcroft, 394 F.3d 1, 7 (1st Cir. 
2005)). 


The First Circuit has held that 
“persecution normally involves 
severe mistreatment at the hands of a 
petitioner’s own government, but it 
may also arise where non-
governmental actors are in league 
with the government or are not 
controllable by the government.” 
Ayala v. Holder, 683 F.3d 15, 17 (1st 
Cir. 2012) (cleaned up). 


The final example illustrates section (b) of the proposed 
(cleaned up) rule, which permits the author to cut out the 
middleman when a decision quotes a decision quoting a third. 
This will be useful, for example, when a federal court of appeals 
or a state court of last resort quotes its own prior case, which 
quotes the United States Supreme Court. Cleaning up the 
middleman decision does not make the quote inaccurate—the 
first decision has still quoted the Supreme Court even though the 
quotation appears within a middleman quotation. For example, 
suppose that the author wishes to show a recent Second Circuit 
decision, Jabbar v. Fischer,50quoting the Supreme Court. 


The Second Circuit agreed “that 
prisoners may not be deprived of 
their ‘“‘basic human needs—e.g.,
food, clothing, shelter, medical care, 
and reasonable safety’”—and they 
may not be exposed ‘to conditions 
that “pose an unreasonable risk of 
serious damage to [their] future 
health.”’” Jabbar v. Fischer, 683 
F.3d 54, 57 (2d Cir. 2012) (per 
curiam) (alteration in original) 
(quoting Phelps v. Kapnolas, 308 
F.3d 180, 185 (2d Cir. 2002) (per 
curiam) (quoting Helling v. 
McKinney, 509 U.S. 25, 32, 35 
(1999))). 


The Second Circuit agreed “that 
prisoners may not be deprived of 
their ‘basic human needs—e.g., food, 
clothing, shelter, medical care, and 
reasonable safety’—and they may 
not be exposed to conditions that 
‘pose an unreasonable risk of serious 
damage to [their] future health.’”
Jabbar v. Fischer, 683 F.3d 54, 57 
(2d Cir. 2012) (per curiam) (cleaned 
up) (alteration in original) (quoting 
Helling v. McKinney, 509 U.S. 25, 
32, 35 (1999)). 


50. 683 F.3d 54 (2d Cir. 2012). 
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Although the author in this example could quote Phelps directly 
to show that the Second Circuit quoted the Supreme Court, 
Phelps is ten years older than Jabbar. Further, that option would 
not be available if Phelps had been decided by a different 
circuit. 


When (cleaned up) is used to eliminate the middleman, 
authors must be careful to ensure that the plain text attributed to 
each opinion in the citation is the same as the plain text that 
appears in that opinion. In this example, the bracketed alteration 
“[their]”—added by the Jabbar court—is retained because 
removing the brackets would inaccurately attribute that word to 
the Supreme Court. The same would not be true if the Jabbar
court had altered language from Phelps (the middleman case) 
that was not part of Phelps’s quotation of Helling (the Supreme 
Court case). Cleaning up such a change would properly attribute 
the plain text to Jabbar, the court that added it. If the author 
wished to invoke the Second Circuit’s authority without relying 
on the Supreme Court, the brackets, quotation marks, and 
citation to Helling could all be eliminated. 


V. START CLEANING UP!


So far I have explained how lawyers’ and judges’ 
propensity to use quotations complicates writing when 
quotations are themselves quoted and requoted in later cases. I 
have shown that the clutter that attaches to quotations and the 
citation metadata that they accumulate often provides no 
meaningful information for readers but instead risks distracting 
them from the text and taxing their ability to assign weight to 
quotations as they read. And I’ve proposed a solution—(cleaned
up)—and explained how it works. In this section I hope to 
convince you to begin using the new parenthetical in your 
writing.


If you’ve read this far, part of my job should already be 
done. You’ve probably done a lot of quoting, so the problems I 
have described should be more than familiar. And as my 
examples show, using (cleaned up) will make it easier to use 
quotations in your legal writing, give you more flexibility in 
how you use them, and result in citations that are less distracting 
for your audience without compromising any important 
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information. That will probably be enough for some of you; 
others will be more hesitant. 


If you are still hesitating, your main objection is probably 
that you don’t want to be the first one to adopt a new and 
untested citation convention. If you’re a lawyer, you might be 
especially reluctant to have a judge see (cleaned up) for the first 
time in your brief, thinking that one of your opponents should 
take that chance. And if you are a judge, you probably don’t 
want to be the first on your bench to take what feels like a 
radical step. I hope to overcome all of your objections and even 
provide an incentive. 


Since (cleaned up) was first proposed, it has been used all 
over the country. What was once a plucky band of early adopters 
has become a nationwide movement working to make legal 
writing easier to read and also easier to write. 


Perhaps the surest indicator that you can simplify your 
legal writing by using (cleaned up) right now is the number of 
judges and courts already adopting it. As of March 31, 2018, 
(cleaned up) has appeared in more than 150 judicial opinions. 
They come from four federal courts of appeals, twenty federal 
district courts, six state courts of last resort, six intermediate 
state appellate courts, and one state trial court, and were 
authored by forty-nine judges and joined by an additional 
eighty.51


That (cleaned up) has spread so quickly and been adopted 
so widely by the bench suggests that you will not be taking a 
great risk when you use the parenthetical in your own opinion or 
brief. The opinions already out there speak for themselves. As 
the Eighth Circuit put it: “‘Cleaned up’ is a new parenthetical 
used to eliminate unnecessary explanation of non-substantive 
prior alterations.”52 And according to the Utah Court of Appeals, 


51. The Fifth, Sixth, Eighth, and Ninth Circuits have all used (cleaned up). E.g., United 
States v. Joiner, No. 16-6833, 2018 WL 1211942 at *4 n.2 (6th Cir. Mar. 8, 2018); United 
States v. Steward, 880 F.3d 983, 986 n.3 (8th Cir. 2017); Lopez v. NAC Marketing Co., 
LLC, 707 Fed. App’x 492, 493 (9th Cir. 2017) (per curiam); United States v. Reyes, 866 
F.3d 316, 321 (5th Cir. 2017). A full list of the courts and judges using (cleaned up) is 
available from the author.  


52. Steward, 880 F.3d at 986 n.3 (also explaining that use of (cleaned up) in this case 
eliminated “internal quotation marks, brackets, additional quoting parentheticals and an 
ellipsis”). Maryland’s highest court has similarly explained that “‘[c]leaned up’ is a new 
parenthetical intended to simplify quotations from legal sources.” Lamalfa v. Hearn, No. 
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“[t]he parenthetical ‘cleaned up,’ while perhaps unfamiliar, is 
being used with increasing frequency to indicate that internal 
quotation marks, alterations, and/or citations have been omitted 
from a quotation.”53 Indeed, “[t]he ‘cleaned up’ parenthetical is 
fast gaining traction since first being proposed.”54 Thus, as an 
opinion from the Southern District of Iowa concludes, “[t]he 
parenthetical (cleaned up) may be used when extraneous, 
residual, nonsubstantive information has been removed from a 
citation.”55 This widespread judicial adoption of (cleaned up) 
should put to rest any concern that the judges with whom you 
hear cases—or before whom you practice—will react negatively 
to (cleaned up).


Lawyers have now used (cleaned up) in hundreds of briefs 
filed in courts at every level of the judicial system, spreading it 
well beyond the many courts where it has appeared in judicial 
opinions. By the end of March 2018, it had appeared in more 
than a dozen briefs filed in the United States Supreme Court, in 
briefs filed in almost every federal court of appeals, and in briefs 
filed in thirty-five federal district courts.56 At the state level, it 
has appeared in briefs filed in the highest courts of fourteen 
states and the District of Columbia, eighteen intermediate state 
appellate courts, and eight state trial courts.57


39/17, slip op. at 23 n.5 (Md. filed Feb. 2, 2018) (“Use of (cleaned up) signals that to 
improve readability but without altering the substance of the quotation, the current author 
has removed extraneous, non-substantive clutter such as brackets, quotation marks, 
ellipses, footnote signals, internal citations or made un-bracketed changes to 
capitalization.”) Id. (cleaned up).  


53. State v. Cady, 2018 UT App 8, ¶ 9 n.2 (Utah App. 2018). 
54. Tex. v. Marks, No. 02-16-00434-CR2017, Tex. App. LEXIS 9868 at *8  n.12 (Tex. 


App. Oct. 19, 2017) (noting that (cleaned up) had by then “found favor with at least one 
Texas Supreme Court justice and at the Fifth Circuit, among other courts around the 
country”); see also, e.g., Commonwealth v. Kehr, 180 A.3d 754, 761 n.6 (Pa. Super. Ct. 
2018) (describing (cleaned up)); Sang Ho Na v. Gillespie, 234 Md. App. 742, 174 A.3d 
493, 499 n.2 (Md. Ct. Spec. App. Dec. 1, 2017) (same). 


55. Animal Legal Def. Fund v. Reynolds, No. 4:17-cv-00362-JEG, 2018 U.S. Dist. 
LEXIS 38613, *13 n.2 (S.D. Iowa 2018) (cleaned up).  


56. The outlier federal courts of appeals are the D.C. Circuit and the Court of Appeals 
for the Armed Forces. A list of the district courts is available from the author. 


57. The highest state courts are those in Alabama, Arizona, California, Florida, 
Kentucky, Maryland, Michigan, Mississippi, New York, Ohio, South Carolina, Texas, 
Vermont, and West Virginia, and also the highest court in the District of Columbia. A list 
of the state intermediate appellate courts and trial courts is available from the author. 
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This brief uses (cleaned up) to indicate that internal 
quotation marks, alterations, and citations have been 
omitted from quotations. See, e.g., United States v. Reyes, 
866 F.3d 316, 321 (5th Cir. 2017); Smith v. Ky., 520 
S.W.3d 340, 354 (Ky. 2017); I.L. v. Knox Cty. Bd. of 
Educ., 257 F. Supp. 3d 946 & n.4 (E.D. Tenn. 2017). 


And of course a judge could simply substitute “opinion” for 
“brief” in the first line of this model footnote. 


Finally, if you’re not convinced by the precedent being set 
by federal and state judges; if you’re not inspired by the 
example of appellate practitioners across the country; if you’re 
not persuaded by the editor of Black’s Law Dictionary,62 then—
maybe a bribe? You should know that using (cleaned up) leads 
directly to internet fame and Twitter plaudits. Not only will you 
be helping your fellow judges and lawyers by using (cleaned
up), when you send me your brief or opinion using the 
parenthetical, your name will be forever inscribed on the 
Cleaned Up Roll of Heroes. Post a picture of your use on 
Twitter,63 and I will personally hail you as a legal-writing hero 
and send you a card saying so.64


VI. CONCLUSION


The advocates and judges using (cleaned up) are working 
to create a better world for legal writers everywhere. Join us. 


62. Bryan Garner again—every edition since the seventh in 1999. See, e.g., BLACK’S


LAW DICTIONARY (Bryan A. Garner ed., 10th ed. 2014); BLACK’S LAW DICTIONARY


(Bryan A. Garner ed., 7th ed. 1999). 
63. @SCOTUSPlaces. You’ll find me via #AppellateTwitter, a/k/a the “hot spot for 


legal nerds.” 
64. Offer valid until there are too many heroes to keep track of.  
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ACL TECHNOLOGIES, INC., Plaintiff and Appellant,
v.


NORTHBROOK PROPERTY AND CASUALTY
INSURANCE COMPANY, Defendant and Respondent.


No. G012053.
Court of Appeal, Fourth District, Division 3, California.


Aug 24, 1993.


[Opinion certified for partial publication. *  ]


* Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is certified for
publication with the exception of footnote 1.


SUMMARY


The trial court, in an action by an insured against its insurer, involving a claim for expenses to
clean up pollutants that leaked from rusted and corroded underground storage tanks on property
purchased by the insured, found that any coverage otherwise provided by the policy was excluded
under the pollution exclusion, and that the exception for discharges that were “sudden and
accidental” was inapplicable. Judgment was entered for the insurer. (Superior Court of Orange
County, No. X-619576, C. Robert Jameson, Judge.)


The Court of Appeal affirmed. The court held that the “sudden and accidental” language in the
pollution exclusion did not allow for coverage for gradual pollution, even if unexpected and
unintentional. The contract language was “clear and explicit” as a lay person would understand it;
in context, if “sudden” meant merely “unexpected,” then it would have no independent meaning,
and insurance contracts are construed to avoid rendering terms surplusage. The word “sudden”
must, preceding “accidental,” convey a temporal meaning of immediacy, quickness, or abruptness.
Accordingly, the court held, in context, “sudden and accidental” unambiguously did not include
gradual pollution. It further held that even if the “sudden and accidental” language was ambiguous,
coverage would not be consistent with the objectively reasonable expectations of the insured.
Whatever “sudden” means, it does not mean gradual, and the ordinary person would never think
that something which happens gradually also happens suddenly. (Opinion by Sills, P. J., with
Moore and Wallin, JJ., concurring.) *1774
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HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c, 1d, 1e)
Insurance Contracts and Coverage § 17-- Rules in Aid of Interpretation of Contracts--Reasonable
and Ordinary Meaning of Words--Pollution Exclusion--Sudden and Accidental Discharge.
In an action by an insured against its insurer, involving a claim for expenses to clean up
pollutants that leaked from rusted and corroded underground storage tanks on property purchased
by the insured, the trial court properly found that any coverage otherwise provided by the
policy was excluded under the pollution exclusion, and that the exception to the exclusion for
discharges that were “sudden and accidental” was inapplicable, since the “sudden and accidental”
language did not allow for coverage for gradual pollution. The contract language was “clear and
explicit” as a lay person would understand it; in context, if “sudden” meant merely “unexpected,”
then it would have no independent meaning, and insurance contracts are construed to avoid
rendering terms surplusage. The word “sudden” must, preceding “accidental,” convey a temporal
meaning of immediacy, quickness, or abruptness. Accordingly, in context, “sudden and accidental”
unambiguously did not include gradual pollution.


[Construction and application of pollution exclusion clause in liability insurance policy, 39
A.L.R.4th 1047.]


(2)
Courts § 40--Doctrine of Stare Decisis--Opinions of Lower Federal Courts--Unpublished
Opinions.
Unpublished federal slip opinions that have not been officially published, and can only be
“accessed” by means of a computerized legal research service, are beyond the cognizance
of California courts. The California rule against citation to unpublished opinions makes no
differentiation between state and federal cases (Cal. Rules of Court, rule 977(a)).


(3a, 3b, 3c)
Insurance Contracts and Coverage § 10--Rules in Aid of Interpretation of Contracts--Fundamental
Principles.
Under the rules for interpreting insurance contracts, if contractual language is clear and explicit, it
governs. If there is ambiguity in a promise, its terms must be interpreted in the sense in which the
promisor believed, at the time of making it, that the promisee understood it. When particular policy
language is ambiguous, it is interpreted in the sense the insurer believed the insured understood it
at the time of formation. Only if application of this last rule does not resolve the ambiguity *1775
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should the courts then resolve the ambiguity against the insurer. Language in a contract must be
construed in the context of that instrument as a whole, and in the circumstances of that case, and
cannot be found to be ambiguous in the abstract. The fact that a number of courts have disagreed
over the meaning of a word does not show the word is ambiguous. Different jurisdictions apply
different rules governing the issue of textual ambiguity, and so may reach different results that are
not necessarily logically inconsistent.


[See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 699.]


(4)
Insurance Contracts and Coverage § 13--Rules in Aid of Interpretation of Contracts--Interpretation
as Affected by Intent of the Parties--Pollution Exclusion--“Sudden and Accidental.”
In an action by an insured against its insurer, involving a claim for expenses to clean up pollutants
that leaked from rusted and corroded underground storage tanks on property purchased by the
insured, the trial court properly found that any coverage otherwise provided by the policy was
excluded under the pollution exclusion, and that the exception for discharges that were “sudden
and accidental” was clearly inapplicable, since even if the “sudden and accidental” language was
ambiguous, coverage would not be consistent with the objectively reasonable expectations of the
insured. Whatever “sudden” means, it does not mean gradual, and the ordinary person would never
think that something which happens gradually also happens suddenly. The words are antonyms.
Accordingly, no objectively reasonable policyholder would expect the word “sudden” to allow for
coverage for gradual pollution. “Sudden” never means both “unexpected and gradual.”


(5a, 5b)
Insurance Contracts and Coverage § 11--Rules in Aid of Interpretation of Contracts--Interpretation
as Question of Law--Pollution Exclusion--Drafting History.
In an action by an insured against its insurer, involving a claim for expenses to clean up pollutants
that leaked from rusted and corroded underground storage tanks on property purchased by the
insured, in which the trial court properly found that any coverage otherwise provided by the
policy was excluded under the pollution exclusion, and that the exception for discharges that were
“sudden and accidental” was clearly inapplicable, the “sudden and accidental” language could not
be construed to include coverage for unintended and unexpected pollution, even if it occurred
gradually, by reliance on the “drafting history,” particularly “industry interpretations,” of the
exclusion. A showing of ambiguity is necessary before *1776  extrinsic evidence may be admitted
to shed light on the meaning of language; the phrase “sudden and accidental” unambiguously did
not include “gradual.” To allow extrinsic evidence to show that it did would be to allow extrinsic
evidence to contradict the terms of the contract in violation of the parol evidence rule (Code Civ.
Proc., § 1856). Also, reliance on extrinsic drafting history contradicts the basic rule that words in
an insurance policy should be interpreted as lay persons would interpret them. Further, there was
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no evidence that all insurers and insureds, and specifically the parties involved, were aware of the
drafting history. Finally, there is no legal authority for the use of drafting history.


[The parol evidence rule and admissibility of extrinsic evidence to establish or clarify ambiguity
in written contract, note, 40 A.L.R.3d 1384.]


(6)
Contracts § 28--Construction and Interpretation--Intention of Parties-- Objective Theory.
California recognizes the objective theory of contracts. It is the objective intent, as evidenced
by the words of the contract, rather than the subjective intent of one of the parties, that controls
interpretation.


(7)
Insurance Contracts and Coverage § 128--Actions--Evidence--Burden of Proof--Pollution--
Gradualness.
In an action by an insured against its insurer, involving a claim for expenses to clean up pollutants
that leaked from rusted and corroded underground storage tanks on property purchased by the
insured, the trial court properly found that any coverage otherwise provided by the policy was
excluded under the pollution exclusion, and that the exception for discharges that were “sudden
and accidental” was clearly inapplicable. Assuming the insurer had the burden of showing that
the release was not sudden and accidental, that burden was met by substantial evidence that the
release of contaminants was a result of holes in the tanks which developed over time as a result
of rust. Corrosion is, by definition, a gradual process. When there is no evidence of any traumatic
release during the policy period, and substantial evidence of release from gradual corrosion, it is
reasonably obvious that an insurer has carried any burden it might have to show the applicability
of the pollution exclusion.


COUNSEL
Aprahamian & Ducote, Harold A. Ducote, Jr., Richard J. Aprahamian, Mark D. Alpert, Susan M.
Trager, Geoffrey K. Willis and David E. Kendig for Plaintiff and Appellant. *1777
Latham & Watkins, David L. Mulliken, Kristine L. Wilkes and Michael D. Ramsey as Amici
Curiae on behalf of Plaintiff and Appellant.
Long & Williamson, Patrick A. Long, John A. Delis, Gleason, McGuire & Shreffler, Philip J.
McGuire and David E. Schroeder for Defendant and Respondent.
Hufstedler, Kaus & Ettinger, John P. Olson, Wiley, Rein & Fielding, Thomas W. Brunner,
Christopher D. Cerf, James P. Anasiewicz, Buchalter, Nemer, Fields & Younger, Randolph P.
Sinnott, Cheryl A. Orr, Harwood Lloyd, Victor C. Harwood III, Edward Zampino and Bernadette
M. Peslak as Amici Curiae on behalf of Defendant and Respondent.
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SILLS, P. J.


I. Introduction
Insurance claims arising out of leaking underground storage tanks raise the question of who will
pay for the cleanup of millions of tons of toxic waste produced in the United States since World
War II. This problem has sparked a legal war that has raged in both federal and state courts from
Maine to California. (See Northern Ins. Co. v. Aardvark Associates (3d Cir. 1991) 942 F.2d 189,
191; see also Avondale Industries, Inc. v. Travelers Indem. Co. (2d Cir. 1989) 887 F.2d 1200, 1201
[“the vast carelessness that created the conundrum of hazardous waste ... will not be quickly or
easily remedied”].) Much of the strife has focused on the precise issue of whether the “sudden
and accidental” exception to the pollution exclusion contained in the 1973 version of the standard
comprehensive general liability insurance policy (CGL) allows for coverage for pollution which
escaped gradually.


This case, like many throughout the country, involves a claim for expenses to clean up pollutants
which leaked from rusted and corroded underground storage tanks. The trial judge found the
release of the pollutants was gradual. He therefore held, among other things, that the pollution
exclusion precluded coverage. We agree and affirm the judgment in favor of the insurer. Gradual
is the opposite of sudden.


II. Facts
In August 1984 ACL Technologies purchased some property in an industrial section of Santa Ana.
About the same time the company obtained a *1778  CGL policy from Northbrook Property and
Casualty Insurance Company, with the policy period from September 28, 1984, to September 28,
1985. Unknown to ACL at the time, the property contained underground storage tanks which had
been used to store hazardous substances for over two decades.


ACL first learned of the tanks in late 1985 or early 1986 when the Santa Ana Fire Department
ordered the company to “establish testing conditions” on the tanks or remove them. City officials
later explained that a city ordinance required all underground storage tanks be monitored and used
or declared out of service and removed.


In January, February, and April 1988 the tanks were removed. They were rusted and had many
small holes (largest about an inch in diameter); a particularly large (12,000-gallon) tank had a split
seam about an inch and one-half long at the junction of the end and side plates. Corrosion was
visible in the area of the split. Photographs were taken of the newly removed tanks.


Soil samples from the area around the tanks showed contamination. The city and the California
Regional Water Quality Control Board then ordered ACL to develop a cleanup plan. ACL



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991137382&pubNum=0000350&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_191&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_191 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1991137382&pubNum=0000350&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_191&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_191 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989151299&pubNum=0000350&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_1201&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1201 





ACL Technologies, Inc. v. Northbrook Property & Casualty..., 17 Cal.App.4th 1773...
22 Cal.Rptr.2d 206


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


presented Northbrook with a claim for the cost of the cleanup, which Northbrook denied. ACL
then filed this lawsuit for breach of contract and declaratory relief.


(1a) The CGL policy issued by Northbrook contained this exclusion: “This part does not insure:
[¶] (f) bodily injury or property damage arising out of the discharge, dispersal, release or escape
of smoke, vapors, soot, fumes, acids, alkalis, toxic chemicals, liquids or gases, waste materials or
other irritants, contaminants or pollutants into or upon land, the atmosphere or any water course
or body of water; but this exclusion does not apply if such discharge, dispersal, release or escape
is sudden and accidental.”


Trial was to the court, which specifically found that the pollutants escaped through leaks caused
by corrosion, and that this corrosion occurred gradually over an “extended” period of time.
Accordingly, the court concluded that any coverage otherwise provided by the policy was excluded
under the policy's pollution exclusion. As the judge put it, “[t]he word 'sudden' is directed at rupture
or human error, an explosion, a spill, something which occurs abruptly, and the term is used to
specifically exclude the situation which happens in this case, and that is the corrosion over an
extended period of time of the pipes or tanks in the ground which could actually cause a leaking
situation over several years, such as in this case.” *1779


ACL now appeals from the ensuing judgment. *  *


* See footnote, ante, page 1773.


III. Discussion


A. Gradual Is the Opposite of Sudden
The Supreme Courts of Massachusetts, 2  Michigan, 3  North Carolina, 4  and Ohio 5  have held
that the word “sudden” or the phrase “sudden and accidental” as used in the 1973 pollution
exclusion did not allow for liability coverage arising from gradual pollution, with state intermediate
appellate courts and federal courts construing state law unanimously taking the same position in
Indiana, 6  Kansas, 7  Kentucky, 8  New Hampshire, 9  Pennsylvania, 10  *1780  South Carolina, 11


Tennessee, 12  and Utah. 13  With our opinion today, and the recent decision in Shell Oil Co. v.
Winterthur Swiss Ins. Co. (1993) 12 Cal.App.4th 715, 752 [15 Cal.Rptr.2d 815] (“ 'Sudden' Events
Start Abruptly”), California should be added to this list.


2 Lumbermens Mut. Cas. v. Belleville Ind. (1990) 407 Mass. 675 [555 N.E.2d 568, 572] (“For
the word 'sudden' to have any significant purpose, and not to be surplusage when used
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generally in conjunction with the word 'accidental,' it must have a temporal aspect to its
meaning, and not just the sense of something unexpected.”).


3 Upjohn Co. v. New Hampshire Ins. Co. (1991) 438 Mich. 197 [476 N.W.2d 392, 397] (“We
conclude that when considered in its plain and easily understood sense, 'sudden' is defined
with a 'temporal element that joins together conceptually the immediate and the unexpected.'
”).


4 Waste Management v. Peerless Ins. Co. (1986) 315 N.C. 688 [340 S.E.2d 374, 383] (holding
that waste material that had leached into groundwater had not done so suddenly and
was therefore “clearly excluded by the plain terms of the pollution exclusion”). See also
Harleysville Mut. v. R.W. Harp and Sons (1991) 305 S.C. 492 [409 S.E.2d 418] (applying
North Carolina law and following Waste Management).


5 Hybud Equip. v. Sphere Drake Ins. (1992) 64 Ohio St.3d 657 [597 N.E.2d 1096, 1103] (“The
inclusion of the word 'sudden' readily indicates that the exception was not intended to apply
to a release that occurred over an extended time.”).


6 Barmet of Indiana v. Security Ins. Group (Ind.App. 1981) 425 N.E.2d 201, 203 (“regular
and frequent” emissions from malfunctioning of pollution control system at an aluminum
recycling plant held not sudden and accidental).


7 U. S. Fidelity & Guar. v. Morrison Grain Co. (D.Kan. 1990) 734 F.Supp. 437, 446 (“To
divorce 'sudden' of its temporal component would eviscerate it of any independent meaning
or force.”); see also American Motorists Ins. Co. v. General Host Corp. (D.Kan. 1987) 667
F.Supp. 1423, 1429 (“The language is clear and plain, something only a lawyer's ingenuity
could make ambiguous.”).


8 U. S. Fidelity and Guar. v. Star Fire Coals, Inc. (6th Cir. 1988) 856 F.2d 31, 34 (“We believe
the everyday meaning of the term 'sudden' is exactly what this clause means. We do not
believe that it is possible to define 'sudden' without reference to a temporal element that joins
together conceptually the immediate and the unexpected.”).


9 Great Lakes Container v. National Union Fire Ins. (1st Cir. 1984) 727 F.2d 30, 33-34
(no allegation of sudden and accidental release where groundwater was contaminated by
migration of wastes discharged from barrel reconditioning operation).


10 Lower Paxon Tp. v. U.S. Fid. and Guar. Co. (1989) 383 Pa. Super. 558 [557 A.2d 393, 402]
(“To read 'sudden and accidental' to mean only unexpected and unintended is to rewrite the
policy by excluding one important ... requirement—abruptness of the pollution discharge.
The very use of the words 'sudden and accidental' ... reveal a clear intent to define the words
differently.”); Techalloy Co. v. Reliance Ins. Co (1984) 338 Pa. Super. 1 [487 A.2d 820, 827]
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(“it is immediately apparent that Peterman did not allege a sudden event. In contrast, the
allegations were directly the opposite, identifying the source of the problem as contamination
which occurred on a 'regular or sporadic basis from time to time during the past 25 years' ”);
Northern Ins. Co. v. Aardvark Associates, supra, 942 F.2d 189, 192 (following Lower Paxon
Tp.); Centennial Ins. Co. v. Lumbermens Mut. Cas. Co. (E.D.Pa. 1987) 677 F.Supp. 342, 348
(“This Court cannot characterize continuous activity ... as sudden.”); Fischer & Porter Co.
v. Liberty Mut. Ins. Co. (E.D.Pa. 1986) 656 F.Supp. 132, 140 (“The plain, ordinary meaning
of the word 'sudden' signifies an event that occurs abruptly, without warning.”); American
Mut. Liability Ins. v. Neville Chemical (W.D.Pa. 1987) 650 F.Supp. 929, 933 (following
Techalloy).


11 Greenville County v. Insurance Res. Fund (S.C.App. 1993) 427 S.E.2d 913, 917 (“the word
'sudden' was included in the policy to cover an event not yet defined by the policy, i.e.
a release which was abrupt or precipitant. We find further support for this interpretation
by the realization that if we were to otherwise define the word 'sudden,' the language of
the occurrence provision, the pollution exclusion clause and its exception becomes unduly
repetitious.”).


12 U.S. Fidelity & Guar. Co. v. Murray Ohio Mfg. Co. (M.D.Tenn. 1988) 693 F.Supp. 617, 622
(“Simply put, an event that occurs over the course of six years logically cannot be said to
be 'sudden.' ”).


13 Hartford Acc. & Indem. Co. v. USF & G (10th Cir. 1992) 962 F.2d 1484, 1489 (“ 'sudden'
cannot mean 'gradual,' 'routine' or 'continuous' ”).


On the other hand, state Supreme Courts in Colorado, 14  Georgia, 15  Illinois, 16  West Virginia, 17


and Wisconsin 18  have held the words allowed for coverage of gradual pollution as long as the
pollution was unintended and *1781  unexpected. State intermediate appellate courts and federal
courts construing state law appear united on the same result in Delaware, 19  Minnesota, 20  New
Jersey 21  and Washington. 22  *1782


14 Hecla Min. Co. v. New Hampshire Ins. Co. (Colo. 1991) 811 P.2d 1083, 1092 (“Although
'sudden' can reasonably be defined to mean abrupt or immediate, it can also reasonably be
defined to mean unexpected and unintended. Since the term 'sudden' is susceptible to more
than one reasonable definition, the term is ambiguous, and we therefore construe the phrase
'sudden and accidental' against the insurer to mean unexpected and unintended.”).


15 Claussen v. Aetna Cas. & Sur. Co. (1989) 259 Ga. 333 [380 S.E.2d 686, 688] (“even in
its popular usage, 'sudden' does not usually describe the duration of an event, but rather its
unexpectedness”). The dissent replied, “(w)hile 'sudden' may have a number of meanings,
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and, over the years, may have been used in a number of contexts, in this context it clearly
means abrupt and unexpected.” (Id. at p. 690 (dis. opn. of Hunt, J.).)


16 Outboard Marine v. Liberty Mut. Ins. (1992) 154 Ill. 2d 90 [180 Ill.Dec. 691, 607 N.E.2d
1204, 1218] (because there are two reasonable interpretations of sudden in the context in
which the term appears, the ambiguity is construed in favor of the policyholder so that sudden
is interpreted to mean “unexpected or unintended.”).


17 Joy Technologies v. Liberty Mut. Ins. (1992) 187 W.Va. 742 [421 S.E.2d 493, 500]
(“Liberty Mutual unambiguously and officially represented to the West Virginia Insurance
Commission that the exclusion in question did not alter coverage under the policies
involved ... even if it resulted over a period of time and was gradual, so long as it was
not expected or intended.”). In other places, the Joy Technologies court made reference to
“the insurance industry” and “the Mutual Insurance Rating Board, acting on behalf of their
members and subscribers, including Liberty Mutual,” (see 421 S.E.2d at pp. 498-499), so
there can be little doubt the holding in the case would not also apply to any other insurer
having issued a standard 1973 CGL.


18 Just v. Land Reclamation, Ltd. (1990) 155 Wis.2d 737 [456 N.W.2d 570, 578] (“the phrase
'sudden and accidental,' contained in the pollution exclusion clause, means unexpected and
unintended damages”).


19 New Castle County v. Hartford Acc. and Indem. Co. (3d Cir. 1991) 933 F.2d 1162, 1198
(“Because the term 'sudden' appears capable of two reasonable interpretations ('abrupt' and
'unexpected'), we conclude that the term is ambiguous under Delaware law.”).


20 Grinnell Mut. Reinsurance Co. v. Wasmuth (Minn.App. 1988) 432 N.W.2d 495, 500 (“The
ambiguity inherent in 'sudden' bolsters the lay person's reasonable expectation of coverage.
From Carlson's viewpoint, and the victim's, the release of formaldehyde [gradually, from
home insulation] was certainly unexpected, and they could reasonably consider it sudden.”).


21 Du-Wel Products v. U.S. Fire Ins. (1989) 236 N.J.Super. 349 [565 A.2d 1113, 1119] (coverage
where there was “overwhelming evidence” that policyholder “neither expected nor intended”
property damage); Summit Assoc. v. Liberty Mut. Fire Ins. (1988) 229 N.J.Super. 56 [550
A.2d 1235, 1239] (“our courts have consistently interpreted that exclusion to constitute the
equivalent of an occurrence and to eliminate coverage only where such damages appear to
be expected or intended on the part of the insured.”); Broadwell Realty v. Fidelity & Cas.
(1987) 218 N.J.Super. 516 [528 A.2d 76, 86] (“By defining the word 'sudden' as meaning
unexpected and unintended, we avoid the question whether the focus of the exclusion is
upon the release of the contaminant or the resulting permeation ....”); Jackson TP., etc. v.
Hartford Acc. & Indem. (1982) 186 N.J.Super. 156 [451 A.2d 990, 994] (“If the inquiry is, as
it should be, whether the pleadings charged the insured with an act resulting in unintended or
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unexpected damage, then the act or acts are sudden and accidental regardless of how many
deposits or dispersals may have occurred, and although the permeation ... may have been
gradual ....”); CPC Intern. v. Northbrook Excess & Surplus Ins. (1st Cir. 1992) 962 F.2d 77,
87 (agreeing with the analysis in Broadwell).
On July 21, 1993, the New Jersey Supreme Court issued an opinion relying on industry
interpretations to preclude enforcement of the pollution exclusion as written even though the
court acknowledged the word “sudden” has a temporal element. However, the opinion has
not yet been released for publication, so we must regard the New Jersey high court as not
having spoken definitively on the subject. (See fns. 24 & 34, post.)


22 Queen City Farms v. Central Nat. Ins. (1992) 64 Wn.App. 838 [827 P.2d 1024, 1050] (“we
cannot ignore the history which indicates that with respect to these standardized qualified
pollution exclusion clauses the insurers' intent was to provide coverage for polluters who
neither expected nor intended pollution to occur—and that no coverage that was provided in
the occurrence clauses was being taken away in these pollution exclusion clauses”), review
granted February 4, 1993; United Pacific Ins. v. Van's Westlake Union (1983) 34 Wn.App.
708 [664 P.2d 1262, 1266, 39 A.L.R.4th 1040] (construing pollution exclusion as restatement
of definition of “occurrence,” and holding policy covered liability for gasoline leaking from
hole in tank).


Courts have divided on the subject in Florida, 23  with no definitive word yet from its state Supreme
Court. 24  Also, while not directly considering the gradual-sudden dichotomy, the state high courts
of New York 25  and Iowa 26  have treated the “accidental” component of the pollution exclusion in
such a way as to indicate that they probably will construe “sudden” as unambiguous. Dicta from
state intermediate appellate courts in Oregon 27  and Maryland 28  indicate that those jurisdictions
would probably also hold the same way. On the other hand, dicta from the state Supreme Courts
of Arkansas, 29  and Alaska 30  lean in the opposite direction. And there is a comparatively early
decision from the state Supreme Court of Maine, which, *1783  while it is sometimes put in
the sudden-is-ambiguous column, did not address the gradual-sudden dichotomy and contains
something for both sides. 31  The same may be said for a federal district court decision out of
Missouri. 32


23 Compare Hayes v. Maryland Cas. Co. (N.D.Fla. 1988) 688 F.Supp. 1513, 1515 (“it is clear
beyond cavil that the damage was not sudden—the pollution had to be carried on over a
considerable period of time”) with Payne v. United States Fidelity & Guar. Co. (S.D.Fla.
1985) 625 F.Supp. 1189, 1193 (enough that underlying complaint was devoid of allegations
policyholders intended or expected discharge of PCB's into the environment).
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24 On July 1, 1993, the Florida Supreme Court issued an opinion in a pollution coverage case
(on a motion for rehearing) holding the common meaning of the word sudden includes a
sense of immediacy or abruptness. However, as of the time of the drafting of our opinion, the
case had not yet been officially “released,” and so there was no official or regional reporter
to which we could cite. The opinion is thus beyond the cognizance of this court (see fn. 34,
infra), at least for the time being.


25 Powers Chemco, Inc. v. Federal Ins. Co. (1989) 74 N.Y.2d 910 [549 N.Y.S.2d 650, 548
N.E.2d 1301, 1302] (“the exclusion clause is 'unambiguously plain and operative' ”); see
also Technicon Electronics v. American Home (1989) 74 N.Y.2d 66 [544 N.Y.S.2d 531,
542 N.E.2d 1048, 1050] (“discharges that are either nonsudden or nonaccidental block
the exception from nullifying the pollution exclusion”). In Powers Chemco, the court held
that the leaching of hazardous wastes which arose out of a predecessor's burying drums
containing waste, dumping waste liquids into open pits, and discharging wastes through a
pipe into pits could not be considered “accidental,” relying on Technicon. In Technicon, the
court held that the intentional discharge of toxic chemicals into a nearby waterway was not
accidental. In light of the holding in Powers Chemco that leaching from buried drums was
not “accidental,” it seems unlikely that the New York high court would strain to hold that
it was “sudden.”


26 Weber v. IMT Ins. Co. (Iowa 1990) 462 N.W.2d 283, 287 (history of spilling and tracking
hog manure onto road meant manure spills were expected and therefore not accidental).


27 See Mays v. Transamerica Ins. Co. (1990) 103 Ore.App. 578 [799 P.2d 653, 657] (depositing
of wastes in unlined pit as regular part of business operations held within purview of pollution
exclusion); Transamerica Ins. Co. v. Sunnes (1985) 77 Ore.App. 136 [711 P.2d 212, 214]
(affirming trial court ruling that intentional discharge of water softener wastes regularly over
a period of many years was not 'sudden and accidental').


28 See Bentz v. Mutual Fire (1990) 83 Md.App. 524 [575 A.2d 795, 802] (giving “sudden
and accidental” their “common accepted meaning,” but holding that a contractors' and
manufacturers' liability policy (i.e., not a CGL) covered the negligent application of
pesticides to a home).


29 Minerva Enterprises, Inc. v. Bituminous Cas. (1993) 312 Ark. 128 [851 S.W.2d 403, 404] (in
process of holding that a backup of a septic tank in a mobilehome park was not a pollutant
within the meaning of the exclusion, the court stated that the exclusion was never intended
to apply to “those who are not active polluters”).


30 Sauer v. Home Indem. Co. (Alaska 1992) 841 P.2d 176, 181, footnote 8 (favorable treatment
of cases holding “sudden” is ambiguous).
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31 In Travelers Indem. Co. v. Dingwell (Me. 1980) 414 A.2d 220, 223, the court held there was
a duty to defend a class action suit seeking damages for contamination of well water because
the complaint might have encompassed unintentional spills rather than deliberate releases.
But the court also said “(a) release may be unexpected and unintentional, without being
sudden and accidental,” suggesting it might be inclined to accord “sudden” an independent
meaning.


32 U.S. v. Conservation Chemical Co. (W.D.Mo. 1986) 653 F.Supp. 152, 203-204 (special
master's recommendation to deny summary judgment where there was evidence of pollution
from “incidents that it would be difficult to characterize as gradual,” but also suggesting
there is ambiguity in the pollution exclusion).


In light of the foregoing, it would appear that claims by one side or the other for possession of the
“majority rule” are at present premature. 33  (2)(See fn. 34.) The best we can do is note how the
jurisdictions are divided as we write in the late spring and summer of 1993. 34


33 In Technicon Electronics v. American Home, supra, 74 N.Y.2d 66 [544 N.Y.S.2d 531, 542
N.E.2d 1048, 1050], the court spoke of “an emerging nationwide judicial consensus that the
'pollution exclusion' clause is unambiguous ....” The last five years have obviously not borne
the statement out.
On the other hand, it would appear safe to say that the statement in Sauer v. Home Indem. Co.,
supra, 841 P.2d 176, 181, footnote 8, that “[m]ost courts which have interpreted the pollution
exclusion consider the phrase 'sudden and accidental' to be ambiguous,” is also wrong.


34 We do not consider cases which have not been officially published and can only be
“accessed” by means of a computerized legal research service. There appears to be a growing
body of unpublished federal court slip opinions that have found their way into the data bases
of these services. Such unpublished opinions have, on very rare occasion, been mentioned
in published California appellate decisions. (See American Internat. Group, Inc. v. Superior
Court (1991) 234 Cal.App.3d 749, 754, fn. 4 [285 Cal.Rptr. 765]; Appalachian Ins. Company
v. Superior Court (1984) 162 Cal.App.3d 427, 437 [208 Cal.Rptr. 627].) We believe such
unpublished federal slip opinions are beyond the cognizance of California courts. The
California rule against citation to unpublished opinions makes no differentiation between
state and federal cases. (See rule 977(a) of the Cal. Rules of Court [“An opinion that is not
ordered published shall not be cited or relied on by a court or a party ....”].)


Courts on both sides of the divide have generally joined issue on the problem of the multiple shades
of meaning inherent in the word “sudden.” (See Holmes, The Theory of Legal Interpretation (1899)
12 Harv. L. Rev. 417 [“A word generally has several meanings, even in the dictionary. You have to
consider the sentence in which it stands to decide which of those meanings it bears in the particular
case, and very likely will see that it there has a shade of significance more refined than any given
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in the wordbook.”], quoted in Shell Oil, supra, 12 Cal.App.4th at p. 737.) As ACL and amicus
*1784  curiae Montrose Chemical Company remind us, “sudden” (at least in some contexts) can
mean “unexpected.” 35  Courts holding in favor of coverage have tended to emphasize that some
dictionary definitions of the word do not necessarily convey a sense of abruptness. (See, e.g., New
Castle, supra, 933 F.2d at 1193 (“the word has more than one reasonable definition”).) 36


35 New Castle County v. Hartford Acc. and Indem. Co., supra, 933 F.2d 1162, 1193-1194, is a
good example of the cases emphasizing this shade of the word's meaning.


36 ACL refers us to Ballard and Manus, Clearing Muddy Waters: Anatomy of the
Comprehensive General Liability Pollution Exclusion (1990) 75 Cornell L. Rev. 610,
614, which lists definitions of “sudden” from a number of dictionaries. These include
words which, when taken in isolation, do not necessarily convey the idea of temporality,
e.g., “[h]appening without warning,” “unforeseen,” “unexpected,” and “[n]ot prepared or
provided for.”


(1b) While ACL and Montrose Chemical Company have emphasized that this court is not bound
by the recent decision in Shell Oil Co. v. Winterthur Swiss Ins. Co., supra, 12 Cal.App.4th 715,
we believe that Shell Oil was correctly decided. It followed the basic framework for interpreting
insurance contracts articulated by our Supreme Court in Bank of the West v. Superior Court (1992)
2 Cal.4th 1254, 1264-1265 [10 Cal.Rptr.2d 538, 833 P.2d 545] and AIU Ins. Co. v. Superior Court
(1990) 51 Cal.3d 807, 822 [274 Cal.Rptr. 820, 799 P.2d 1253]. Using this framework, there is no
way that we could come to any other conclusion than that reached in the Shell Oil decision: the
“sudden and accidental” language in the CGL pollution exclusion does not allow for coverage for
gradual pollution. 37  Here is that framework: ( 3a)“If contractual language is clear and explicit,
it governs.” (Bank of the West, supra, 2 Cal.4th at p. 1264, citing Civ. Code, § 1638; AIU, supra,
51 Cal.3d at p. 822 [the intent of the parties “is to be inferred, if possible, solely from the written
provisions of the contract .... Thus, if the meaning a layperson would ascribe to contract language
is not ambiguous, we apply that meaning”]; see Shell Oil, supra, 12 Cal.App.4th at p. 737 [“The
parties' intent is found, if possible, solely in the contract's written provisions.”].)


37 Shell Oil concerned liability coverage for contamination of soil and groundwater at the Rocky
Mountain Arsenal in Colorado. Jury instructions defining “sudden” to limit coverage to
abrupt events were upheld.
More recently, Truck Ins. Exchange v. Pozzuoli, ante, page 856 [21 Cal.Rptr.2d 650], held
that leakage from a gasoline storage tank which had been “going on for at least 60 days”
was not “sudden” for purposes of the pollution exclusion in a CGL policy which specifically
defined “sudden” as “ 'not continuous or repeated in nature.' ” (Id., ante, at p. 858.) There
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being no specific definition of “sudden” in the instant case, Pozzuoli is not necessarily
controlling.


If there is ambiguity in a promise, its terms must be “ 'interpreted in the sense in which the promisor
believed, at the time of making it, that the promisee understood it.' ” (Bank of the West, supra, 2
Cal.4th at pp. 1264-1265, quoting Civ. Code, § 1649; AIU, supra, 51 Cal.3d at p. 822 [“If there
*1785  is ambiguity, however, it is [to be] resolved by interpreting the ambiguous provisions in
the sense the promisor (i.e., the insurer) believed the promisee understood them at the time of
formation.”]; see Shell Oil Co., supra, 12 Cal.App.4th at p. 737 [“When particular policy language
is ambiguous, it is interpreted in the sense the insurer believed the insured understood it at the
time of formation.”].)


“Only” if application of this last rule does not resolve the ambiguity should the courts “then”
resolve the ambiguity against the insurer. (Bank of the West, supra, 2 Cal.4th at p. 1265; AIU,
supra, 51 Cal.3d at p. 822 [“If application of this rule does not eliminate the ambiguity, ambiguous
language is construed against the party who caused the uncertainty to exist.”]; accord, Shell Oil,
supra, 12 Cal.App.4th at p. 737 [“If that principle cannot remove an ambiguity, as when there is
no basis for a belief that the insured understood a term in a specific sense, then the ambiguity is
construed against the party who caused the uncertainty to exist.”].)


(1c) Applying the Bank of the West and AIU framework, the first question is whether the contract
language is “clear and explicit” as a layperson would understand it. ( 3b)In deciding this question,
we keep in mind that “ 'language in a contract must be construed in the context of that instrument
as a whole, and in the circumstances of that case, and cannot be found to be ambiguous in the
abstract.' ” (Bank of the West, supra, 2 Cal.4th at p. 1265, quoting Producers Dairy Delivery Co.
v. Sentry Ins. Co. (1986) 41 Cal.3d 903, 916, fn. 7 [226 Cal.Rptr. 558, 718 P.2d 920], italics by
the Bank of the West court.)


(1d) The most immediate “context” for the word “sudden” is its link, in the pollution exclusion,
to the word “accidental.” Plainly, for there to be coverage (i.e., for the exclusion not to apply), the
release must be both “sudden and accidental.” If, in the context of the pollution exclusion, “sudden”
meant merely “unexpected,” then it would have no independent meaning, as the idea would also be
subsumed within the word “accidental.” The word would be reduced to surplusage. In California,
however, contracts—even insurance contracts—are construed to avoid rendering terms surplusage.
(E.g., AIU, supra, 51 Cal.3d at p. 827 [declining to apply a definition of “damages” which would
render “redundant” the phrase “legally obligated to pay”]; Shell Oil, supra, 12 Cal.App.4th at p.
753 [“The way we define words should not produce redundancy ....”]; Stein v. International Ins.
Co. (1990) 217 Cal.App.3d 609, 613-614 [266 Cal.Rptr. 72] [distinguishing between “claims” and
“suits” to avoid redundancy]; Mid-Century Ins. Co. v. Bash (1989) 211 Cal.App.3d 431, 438 [259
Cal.Rptr. 382] [“To interpret the *1786  policy provision as respondent does would render the
words 'financial responsibility' mere surplusage.”]; Southern Ins. Co. v. Domino of California, Inc.
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(1985) 173 Cal.App.3d 619, 624 [219 Cal.Rptr. 112] [rejecting policyholder interpretation that
would render words “of property” redundant].)


To avoid the surplusage problem, the Third Circuit turned cartwheels in New Castle County to
extract a meaning for “sudden” that was not “completely synonymous” with “accidental.” (See
933 F.2d at p. 1194 [“We believe that the word 'sudden,' even if defined to mean 'unexpected,' is
not completely synonymous with the word 'accidental.' ”].) 38  The flaw in such an approach is
that it strains the word accidental, wrenching the word from its natural embrace of the concept of
unexpectedness. It is thus necessary, to give the word “sudden” a definition severed from any idea
of temporality and still not run afoul of the strictures against surplusage, to strip the concept of
“accident” of one of its most common ideas, unexpectedness. This is contrary to both established
canons and common sense. (See Reserve Insurance Co. v. Pisciotta (1982) 30 Cal.3d 800, 807 [180
Cal.Rptr. 628, 640 P.2d 764] [“Courts will not adopt a strained or absurd interpretation in order
to create an ambiguity where none exists.”]; Aim Insurance Co. v. Culcasi (1991) 229 Cal.App.3d
209, 219 [280 Cal.Rptr. 766] [“Courts, however, should not strain to find ambiguity where none
reasonably exists.”]; Barrett v. Farmers Ins. Group (1985) 174 Cal.App.3d 747, 752 [220 Cal.Rptr.
135] [“Courts should not indulge in forced construction so as to cast upon the insurance company
liability which it has not assumed.”].)


38 New Castle County did not cite any authority on the surplusage point.


Even if, for the sake of argument, there is some “abstract” sense in which the word “sudden” does
not necessarily convey a temporal meaning, the context of its placement in the phrase “sudden and
accidental” necessarily conveys a temporal meaning. In the context of that phrase, the word must,
if it is to be anything more than a hiccup in front of the word “accidental,” convey a “temporal”
meaning of immediacy, quickness, or abruptness.


The best argument that can be adduced to meet the surplusage point is that insurance policies
“routinely use words that, while not strictly redundant, are somewhat synonymous.” (New Castle,
supra, 933 F.2d at p. 1194.) So what, ACL asks rhetorically, if confining “sudden” to “unexpected”
results in a redundancy?


The first answer, of course, is that defining terms in contracts to render them redundant is contrary
to established principles of contract interpretation as laid down by our Supreme Court. As we have
already shown, the *1787  antiredundancy principle extends to insurance contracts, including, as
in AIU and Shell Oil, those involving questions of coverage for pollution.


Additionally, the argument founders within the context of the so-called redundancies in the
pollution exclusion itself. It is not enough that the meanings of two words, “sudden” and
“accidental,” overlap. Of course they overlap. The world is full of accidents which happen
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suddenly. The critical point, however, is that the interpretation ACL and Montrose Chemical
Company proffer renders “sudden” a mere subset of “accidental,” making it totally redundant.


It is one thing for meanings of individual words to overlap. It is quite another to interpret them so
that they add nothing in the context in which they are used. In the earlier portion of the pollution
exclusion, for example, it is undoubtedly true that the meanings of the words “discharge, dispersal,
release or escape” overlap. But they also each convey a different nuance of meaning bearing on just
exactly how “pollution” may have “gotten out.” Likewise the words “smoke, vapors, soot, fumes,
acids, alkalis, toxic chemicals, liquids or gases, waste materials or other irritants, contaminants
or pollutants” also obviously overlap, but again each conveys a slightly different thought. Given
that the phrase “sudden and accidental” consists of only two words, there is all the more reason
to conclude that “sudden” was intended to convey some independent meaning not subsumed by
“accidental.” Giving “sudden” a meaning independent of “accidental,” therefore, requires giving
it a meaning with a temporal aspect—immediacy, quickness or abruptness—that does not allow it
to cover events, such as happened in this case—that occurred gradually. (3c) (See fn. 39.), ( 1e)
We therefore conclude, in the context of this case, that “sudden and accidental” unambiguously
does not include gradual pollution. 39  *1788


39 One argument that sometimes crops up in the cases is that the very fact a substantial number
of courts have disagreed over the meaning of “sudden” shows the word is ambiguous. (See,
e.g., New Castle County, supra, 933 F.2d at p. 1196 [“We agree with this assertion to a
certain extent.”]; Just v. Land Reclamation, Ltd., supra, 456 N.W.2d at p. 578 [“the fact that
substantial conflicting authority exists ... merely serves to strengthen the conclusion that the
terms are susceptible to more than one meaning, and thus ambiguous”].)
The argument is unpersuasive. Different jurisdictions apply different rules governing the
issue of textual ambiguity, and so may reach different results which are not necessarily
logically inconsistent. The mere fact that judges of diverse jurisdictions disagree does
not establish ambiguity under the particular principles which govern the interpretation of
insurance contracts in California (see ante, at pp. 1784-1785).
Specifically, cases which have held, on linguistic grounds, that the words sudden and
accidental are ambiguous have typically relied on the simple fact there are nontemporal
dictionary definitions of the word sudden (see fn. 36, ante) to reach their result. (See, e.g.,
New Castle County, supra, 933 F.2d 1162; Hecla Min. Co. v. New Hampshire Ins. Co.,
supra, 811 P.2d 1083.) In essence, these courts considered it sufficient that ambiguity be
established in the abstract. Whatever the intrinsic merits of this idea, it is contrary to the rule
in California. (Bank of the West, supra, 2 Cal.4th at p. 1265, quoted supra at p. 1785.)
Other cases have reached different results on nonlinguistic grounds. Some jurisdictions—but
not California—allow extrinsic evidence even where contract terms are unambiguous (see
discussion, infra, at p. 1792 [Oregon allows, California does not]). And some jurisdictions
have relied on an “estoppel” or regulatory history rationale not necessarily related to any
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textual ambiguity (see, e.g., Joy Technologies v. Liberty Mut. Ins., supra, 421 S.E.2d 493;
see also Queen City Farms, supra, 827 P.2d 1024, 1049-1050 [partial reliance on drafting
history]).


(4)However, even if, for sake of argument, one concludes that “sudden and accidental” is
ambiguous, the judgment must still be affirmed. Following the framework of Bank of the West and
AIU, ambiguity would require us to address whether coverage is consistent with the objectively
reasonable expectations of the insured. It clearly is not.


One of the less remarked aspects in the great war over the pollution exclusion is this: whatever
“sudden” means, it does not mean gradual. The ordinary person would never think that something
which happened gradually also happened suddenly. The words are antonyms. As our colleagues in
Shell Oil put it, “We cannot reasonably call 'sudden' a process that occurs slowly and incrementally
over a relatively long time.” (12 Cal.App.4th at p. 754, italics added.) The word “sudden” has been
recognized as conveying a meaning opposite to that of gradual in usage by both the California
Supreme Court and the various state courts of appeal. (See City of Long Beach v. Mansell (1970)
3 Cal.3d 462, 469, fn. 4 [91 Cal.Rptr. 23, 476 P.2d 423] [contrasting “gradual natural accretion”
with “sudden avulsion”]; Prudential-LMI Com. Insurance v. Superior Court (1990) 51 Cal.3d
674, 698 [274 Cal.Rptr. 387, 798 P.2d 1230] [quoting journal article contrasting “sudden damage
such as fire and windstorm” with “gradual damage such as settlement”]; Heckman v. Swett (1893)
99 Cal. 303, 305 [33 P. 1099] [quoting trial court findings that “cutting, washing, and carrying
away was not slow, gradual, and imperceptible in its progress; but, upon the contrary, the same
was rapid, sudden, and perceptible”]; T. L. Enterprises, Inc. v. County of Los Angeles (1989) 215
Cal.App.3d 876, 877 & 879 [263 Cal.Rptr. 772] [“Appellant contends: ... 'The damage incurred by
the improvement was ”sudden“....' ” [¶] ... [¶] “Appellant's first contention lacks merit. Contrary to
its position, the evidence shows the damage to the property occurred gradually over an extended
period of time.”]; Ulwelling v. Crown Coach Corp. (1962) 206 Cal.App.2d 96, 126 [23 Cal.Rptr.
631] [“all witnesses heard it; it was sudden—not a slow or gradual escape of air”]; Goldman v.
Goldman (1959) 169 Cal.App.2d 103, 106 [336 P.2d 952] [“It is not a disease of sudden onset,
'the very meaning of the term ”schizo “ means *1789  gradual onset.' ”]; Bohn v. Albertson
(1951) 107 Cal.App.2d 738, 748 [quoting New York case contrasting “gradual or imperceptible
encroachment on the land” with a “sudden or violent action of the elements”].) While we recognize
these cases do not represent the product of sustained judicial meditation on the subtleties inherent
in the word “sudden,” they do illustrate what the ordinary person readily knows: gradual is the
opposite of sudden. 40  Accordingly, no objectively reasonable policyholder would expect the word
“sudden” to allow for coverage for gradual pollution. 41  “Sudden” never means both “unexpected
and gradual.” 42  *1790
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40 The tendency of some courts to define “sudden” in such a way as to encompass gradual
pollution brings to mind W. S. Gilbert's description of the lawyer Sir Bailey Barre, Q.C.,
M.P., in Utopia, Limited, one of Gilbert and Sullivan's lesser-known operas:
“A marvelous Philologist, who'll undertake to show
“That 'yes' is but another and a neater form of 'no.' ” (Jefferson, The Complete Gilbert &
Sullivan Opera Guide (1984) p. 303.)


41 Indeed, one curious aspect of the leading cases interpreting “sudden” as merely “unexpected”
or “unexpected and unintended” so as to allow for coverage for gradual pollution is that they
never really confront the problem that “gradual” and “sudden” are opposites. (E.g., Outboard
Marine, supra, 607 N.E.2d at pp. 1217-1220.)
The closest Outboard comes to confronting the mutual exclusivity of the ideas of sudden
and gradual is this (relatively obscure) passage:
“To construe 'sudden' to mean 'abrupt' results in a contradiction if one accepts the insurers'
own definition of the term 'accident.' (See Hecla Mining Co., 811 P.2d at 1092.) Such a
construction would result in the pollution exclusion exception clause retriggering coverage
for toxic releases which are 'abrupt' and gradual or 'continuous or repeated' releases. Clearly,
under such a construction this clause would be rendered absurd.” (Outboard Marine, supra,
607 N.E.2d at p. 1219.)
The flaw in this passage is the unsupported assumption that “the insurers' own definition of
the term 'accident' ” is synonymous with gradual events. This is incorrect. The “definition”
to which the passage refers is the definition of “occurrence” as “an accident, including
continuous or repeated exposure to conditions.” The definition shows that a “repeated
exposure to conditions” can fall within the meaning of occurrence. But there is obviously
no requirement that repeated exposure must fall within the meaning of “accident.” The
definition of “occurrence” cannot reasonably be read to mean that an accident must entail
“repeated exposure to conditions.”
Then again, this is only common sense. Most accidents do not involve a “repeated exposure
to conditions” and most “repeated exposure to conditions” does not involve an accident.
Accordingly, it is hardly “absurd” to give “sudden” its natural meaning of “not gradual.” If
an event is both accidental and sudden, there is no possibility that it will be both gradual
and abrupt.


42 A relatively well-known example of how “sudden” can mean “unexpected” is from the
popular comic strip, “Peanuts.” The character Snoopy is sometimes shown typing out a
story beginning, “It was a dark and stormy night. Suddenly a pirate ship appeared on the
horizon....” In these two sentences, “suddenly” can mean either unexpected (the pirate ship
appeared without warning) or abrupt (one moment there was no ship, the next moment there
was). However, in no reasonable sense can Snoopy's sentence be twisted to mean “Gradually
a pirate ship appeared on the horizon.”
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B. The Relevance of “Drafting History”
(5a) Both ACL and Montrose Chemical Company lay heavy emphasis on what they call the
“drafting history” of the 1973 CGL pollution exclusion. Their argument may be summarized this
way: prior to 1970, the CGL had no pollution exclusion and the policy—at least as interpreted by
the courts—allowed for coverage for gradual pollution as long as the damages were not intended by
the policyholder. Between 1970 and 1973 the pollution exclusion was phased in, but, as Montrose
puts it, “industry spokesmen” stated that the intent of the exclusion “was to clarify the existing
scope of coverage, rather than to restrict it.” Specifically, the phrase “sudden and accidental,”
having been construed in the context of boiler and machinery policies to mean unforeseen and
unexpected, the “industry” incorporated the pollution exclusion into the CGL to emphasize the idea
that coverage should be restricted to “unintended and unexpected” pollution, even if it occurred
gradually, and the “insurance industry” represented as much to state insurance regulatory bodies. 43


43 There is always a risk in paraphrasing any argument that the paraphrase will leave out key
elements that the paraphraser thinks irrelevant but the original proponent thinks critical. For
a more complete exposition of the “drafting history” argument, we therefore refer the reader
to New Castle County, supra, 933 F.2d at pages 1196-1198. With the qualification that the
drafting history is “far from conclusive” (933 F.2d at p. 1198), New Castle County generally
adopts the drafting history argument.
We must add, of course, that in paraphrasing the argument we do not necessarily agree, or
disagree, with certain of the argument's underlying premises, e.g., that the “representations”
made on behalf of the “insurance industry” unambiguously were to the effect that the
introduction of the new pollution exclusion was not intended to effect a reduction of ultimate
coverage, a counterintuitive proposition to say the least. (But cf. Truck Ins. Exchange v.
Pozzuoli, supra, ante, at p. 859, fn. 2 [“the principal draftsman of the pollution exclusion
clause has stated it was intended to wholly eliminate coverage for pollution except in the
case of a 'classical accident'....”].) Amici on both sides in this case have devoted considerable
effort to the underlying merits of the drafting history argument.


Montrose Chemical Company argues that “every appellate court which has examined the drafting
history has concluded that the policyholder interpretation should prevail.” The argument is a well-
veiled tautology, even assuming the assertion that “every” court which has “examined” the drafting
history has decided the same way (at least up to now) is true. Given the rule that unambiguous
language should control, use of drafting history indicates that the court involved has already
decided that the language is ambiguous.


In any event, the drafting history argument is unpersuasive. First and foremost, the drafting history
argument is inconsistent with the rules of insurance contract interpretation articulated in Bank
of the West and AIU. Both Bank of the West and AIU clearly require a showing of ambiguity
before *1791  extrinsic evidence may be admitted to shed light on that ambiguity. (See Bank of
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the West, supra, 2 Cal.4th at p. 1264 [“If contractual language is clear and explicit, it governs.”];
AIU, supra, 51 Cal.3d at p. 822 [intent of parties to be derived, “if possible, solely from the written
provisions of the contract” (italics added)]; Shell Oil, supra, 12 Cal.App.4th at p. 737 [“only” the
basic principles are needed to interpret contract language]; see also Aim Insurance Co. v. Culcasi,
supra, 229 Cal.App.3d at pp. 218-219 [following AIU and starting analysis by asking whether the
meaning a layperson would give to the policy language was unambiguous].)


As shown above, the phrase “sudden and accidental” unambiguously does not include “gradual.”
Indeed, if there is a key word in California's statement of the parol evidence rule (Code Civ. Proc.,
§ 1856) it is “contradict.” 44  Whatever else extrinsic evidence may be used for, it may not be
used to show that words in contracts mean the exact opposite of their ordinary meaning. (Cf.
Brant v. California Dairies, Inc. (1935) 4 Cal.2d 128, 133-134 [48 P.2d 13] [testimony of the
vice president of a corporate defendant was not admissible to show an understanding contrary to
the plain meaning of the series of letters forming the contract].) To allow extrinsic evidence to
show that “sudden and accidental” may mean “gradual as long as unintended and unexpected” is
to allow extrinsic evidence to contradict the terms of the contract by stripping from “sudden” its
unambiguous meaning of “not gradual.” The idea is not judicially sound. (6)(See fn. 45)“Unlike
the deconstructionists at the forefront of modern literary criticism, the courts still recognize the
possibility of an unambiguous text.” (Ideal Mut. Ins. Co. v. Last Days Evangelical Ass'n (5th Cir.
1986) 783 F.2d 1234, 1238.) 45


44 Subdivision (a) of Code of Civil Procedure section 1856, states: “Terms set forth in a writing
intended by the parties as a final expression of their agreement with respect to such terms
as are included therein may not be contradicted by evidence of any prior agreement or of a
contemporaneous oral agreement.” (Italics added.)


45 California recognizes the objective theory of contracts. (E.g., Titan Group, Inc. v. Sonoma
Valley County Sanitation Dist. (1985) 164 Cal.App.3d 1122, 1127 [211 Cal.Rptr. 62] [“It is
the objective intent, as evidenced by the words of the contract, rather than the subjective
intent of one of the parties, that controls interpretation.”]; Consolidated Dock & Storage Co.
v. Superior Court (1971) 18 Cal.App.3d 949, 952 [96 Cal.Rptr. 254] [“It is immaterial that
one of the parties [to a contract] had an undisclosed intention or belief as to what it meant.”].)
A corollary to our first reason for rejecting the drafting history argument is that it contradicts
the objective theory.


(5b) Second, reliance on extrinsic drafting history contradicts the basic rule that words in insurance
policies should be interpreted as laypersons would interpret them. (American Star Ins. Co. v.
Insurance Co. of the West (1991) 232 Cal.App.3d 1320, 1330-1331 [284 Cal.Rptr. 45] [rejecting
use of industry publication as interpretative aide because use would contravene *1792  layperson
interpretation principle].) As another panel of this court stated in American Star, policyholders
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do not have ready access to insurance industry publications (232 Cal.App.3d at p. 1331). Nor,
we might add in reference to the current litigation, do either insurers or policyholders have ready
access to what members of a trade group committee supposedly told some state regulators in the
early 1970's. The drafting history argument assumes that all insurers and all policyholders were
aware of “industry interpretations” of the 1973 pollution exclusion, a proposition for which there
is obviously no support in either this record or in the briefs of amici curiae. (See AIU, supra, 51
Cal.3d at p. 823 [no evidence insured understood policy language in any technical sense].)


Third, and related to this last point, the drafting history argument assumes that individual insurers
should be bound by statements made by “industry spokesmen” years before. Yet there is no
authority cited requiring they should be so bound. In the present case, for example, there was no
evidence that this insurance company, Northbrook, ever represented to this policyholder, ACL, that
despite what the ordinary person might think about the relationship between gradual and sudden,
in this particular policy the word “sudden” would have some special meaning in contradiction to
that relationship.


Finally, there is no legal authority for the use of drafting history. Montrose Chemical Company
cites two cases for the proposition that California courts treat contemporaneous statements by the
drafters as highly probative of contractual intent: ITT World Communications, Inc. v. City and
County of San Francisco (1985) 37 Cal.3d 859 [210 Cal.Rptr. 226, 693 P.2d 811] and Fireguard
Sprinkler Systems v. Scottsdale Ins. (9th Cir. 1988) 864 F.2d 648, 651. However, ITT World was a
constitutional interpretation case which merely noted in passing that the California Supreme Court
may disregard the “literal language of enactments ... to avoid absurd results.” (See 37 Cal.3d at p.
867.) 46  There is, of course, no argument here that to read “sudden” as not gradual is absurd (the
absurdity lies in the opposite direction).


46 As no page cite was given, we assume that it was this particular passage to which Montrose's
brief refers.


The other case, Fireguard, was a federal decision construing Oregon law. See 864 F.2d at page
651: “Under Oregon law we may examine extrinsic evidence as an aid to determining the meaning
of contract language, even if *1793  the contract, on its face, is not ambiguous.” As shown by the
statements from Bank of the West and AIU above, that is not the rule in California. 47


47 Interestingly enough, neither ACL nor Montrose has cited Maryland Casualty Co. v. Reeder
(1990) 221 Cal.App.3d 961 [270 Cal.Rptr. 719], which did cite Fireguard and which does,
in dictum, contain at least some arguable support for the use of extrinsic evidence from
the “insurance industry” to interpret policies. Perhaps Reeder was not cited because this
court criticized Reeder in American Star Ins. Co. v. Insurance Co. of the West, supra, 232
Cal.App.3d at pages 1330-1331 and 1331, footnotes 8 and 9. We reiterate our criticisms here:
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there was no need for the court in Reeder to rely on the Fire Casualty & Surety Bulletin—the
publication merely acknowledged what was obvious from the words of the policy themselves
—and so its reliance was dictum. (See American Star, supra, 232 Cal.App.3d at p. 1331,
fn. 8.) Moreover, the interpretation of an insurance contract should not depend on access to
industry publications.


Montrose also contends that even if “sudden and accidental” is not ambiguous “on its face,” we
should still “consider” the drafting history “as an initial matter” to show the words really are
ambiguous. For this it relies solely on Pacific Gas & E. Co. v. G. W. Thomas Drayage etc. Co.
(1968) 69 Cal.2d 33 [69 Cal.Rptr. 561, 442 P.2d 641, 40 A.L.R.3d 1373].


Pacific Gas has been criticized for casting doubt on the very possibility of finding meaning in
language. 48  (See Trident Center v. Connecticut General Life Ins. (9th Cir. 1988) 847 F.2d 564,
569 [“If we are unwilling to say that parties, dealing face to face, can come up with language that
binds them, how can we send anyone to jail for violating statutes consisting of mere words lacking
'absolute and constant referents'?”].) In citing Pacific Gas for the idea that extrinsic evidence is
always available to show ambiguity, no matter how plain the actual words of a contract may be,
Montrose would appear to be tacitly agreeing with the critics' reading of Pacific Gas.


48 At various points the opinion disparages the “primitive faith” in the “inherent meaning of
words” (69 Cal.2d at p. 37), the idea words have “absolute and constant referents” (id. at
p. 38), and the idea that words have “ 'an objective meaning' ” (ibid., quoting Corbin, The
Interpretation of Words and the Parol Evidence Rule (1965) 50 Cornell L.Q. 161, 187.)


With all due respect to the critics of Pacific Gas, the case is not an endorsement of linguistic
nihilism. Despite what might be called its “deconstructionist” dictum, 49  the actual holding of the
case is a fairly modest one: courts should allow parol evidence to explain special meanings which
the individual parties to a contract may have given certain words.


49 See Rodriguez v. Secretary of Health & Human Services (D.P.R. 1992) 794 F.Supp. 58, 60:
“[D]econstructionists like Jacques Derrida contend that language is inherently equivocal ....”


No such evidence, of course, was ever offered in the case before us. There is nothing to indicate,
for example, that an agent of Northbrook told an *1794  officer of ACL that, despite the ordinary
meaning of “sudden” as “not gradual,” Northbrook would agree to give the word a special meaning
in the particular policy it was about to issue so that it would mean “gradual.” That is the sort of
thing contemplated by Pacific Gas. 50


50 The most famous example of “special meaning” probably comes from literature, not law.
(See Carroll, Alice's Adventures in Wonderland and Through the Looking-Glass (Collier



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=232CAAPP3D1331&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_1331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1331 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=232CAAPP3D1331&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_1331&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1331 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=69CALIF2D33&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=69CALIF2D33&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968129444&pubNum=661&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988068629&pubNum=0000350&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_569&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_569 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988068629&pubNum=0000350&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_569&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_569 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=69CALIF2D37&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_37&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_37 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=69CALIF2D38&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_38&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_38 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=69CALIF2D38&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_231_38&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_38 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992131440&pubNum=0000345&originatingDoc=I56513054fabb11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_345_60&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_60 





ACL Technologies, Inc. v. Northbrook Property & Casualty..., 17 Cal.App.4th 1773...
22 Cal.Rptr.2d 206


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 23


Books 1962) p. 247 [conversation between Alice and Humpty Dumpty, in which Humpty
Dumpty gives the word “glory,” a special meaning, i.e., “a nice knock-down argument”].)
Interestingly enough, the allusion to Humpty Dumpty is the focus of what appears to be
one of the most oft-cited law review articles on the pollution exclusion, Note, The Pollution
Exclusion Clause Through the Looking Glass (1986) 74 Geo. L.J. 1237, 1254, which
criticizes several of the early decisions because they were nothing more than attempts by
judges, apropos Carroll's Humpty Dumpty, to redefine words to mean what they wanted
them to mean.


C. Other Contentions
ACL asserts that the pollution exclusion should be confined to “active polluters.” This is merely a
restatement of the idea that “sudden” should be redefined to mean “unexpected even if gradual.”
Moreover, the “active-passive” distinction has nothing to do with the plain meaning of the word
“sudden,” and the distinction appears to have played no role in the state high court decisions
holding that gradual pollution is inconsistent with a sudden and accidental release. (E.g., Hybud
Equip., supra, 597 N.E.2d 1096 [leakage from landfills]; Upjohn Co., supra, 476 N.W.2d 392
[leakage from underground storage tank which had three holes due to corrosion]; accord, Powers
Chemco, supra, 548 N.E.2d 1301, 1302 [“We also reject plaintiff's contention that since it was
not the actual polluter, but merely inherited the problem from the prior landowner, the pollution
exclusion clause cannot bar its present insurance claim.”].) 51


51 Even where the claim was made by policyholders who, to use Montrose's phrase, “should
have known” that contaminants generated in the ordinary course of their business were
being released into the environment, the active-passive distinction appears to have played no
role in the court's exegesis of the pollution exclusion. (E.g., Lumbermens Mut. Cas., supra,
555 N.E.2d 568, 571-573 [policyholder used PCBs in manufacturing electrical capacitors,
but no discussion of active-passive distinction while considering meaning of “sudden and
accidental”].)


ACL also suggests (albeit somewhat obliquely) that the trial judge in this case improperly put the
burden on the insured of showing that the release in this case was sudden and accidental. We do
not, however, need to decide who exactly has the burden of proof on the sudden and accidental
issue to affirm the judgment here. (7)Assuming, for sake of analysis, that the insurer has the burden
of showing that a release is not sudden and accidental, that burden was met in this case. *1795


There was substantial evidence presented to the trier of fact that the release of contaminants was
a result of holes in the tanks which developed over time as a result of rust. Corrosion is, by
definition, a gradual process. On the other hand, there was no evidence of any specific trauma to
the tanks during the Northbrook policy period. This absence distinguishes this case from Brian
Chuchua's Jeep, Inc. v. Farmers Ins. Group (1992) 10 Cal.App.4th 1579 [13 Cal.Rptr.2d 444], a
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recent decision of another panel of this court which employed concurrent causation analysis to
rule in favor of first party insurance coverage for cleanup expenses of an underground gasoline
storage tank that had been damaged in an earthquake. Even so, the court noted that the “risk of
leaking pollutants” was not covered. (10 Cal.App.4th at p. 1583.)


ACL's very theory that the release occurred during the policy period is necessarily predicated on
the idea of a series of gradual, continuous leaks which might have taken place during the period
September 1984 to September 1985. Under such circumstances, where there is no evidence of
any traumatic release during the policy period, and substantial evidence of release from gradual
corrosion, it is reasonably obvious that an insurer has carried any burden it might have to show
the applicability of the pollution exclusion.


IV. Conclusion
The language of the pollution exclusion is clear and unambiguous. Whatever shades of meaning
inhere in the word sudden, gradual is not one of them. The judgment is affirmed.


Moore, J., and Wallin, J., concurred.


Appellant's petition for review by the Supreme Court was denied November 17, 1993. *1796


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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32 Cal.4th 974
Supreme Court of California


Raul V. AGUILAR, Plaintiff and Appellant,
v.


Esther R. LERNER, Defendant and Respondent.


No. S099667
|


April 22, 2004.
|


Rehearing Denied Nov. 10, 2004.


Synopsis
Background: Client filed motion to vacate contractual arbitration award in favor of attorney on
client's malpractice action and attorney's fee claim. The Superior Court of San Francisco County,
No. 985351, Ronald Evans Quidachay, J., denied the motion and confirmed the award. Client
appealed. The Court of Appeal affirmed.


Holdings: The Supreme Court granted review, superseding the opinion of the Court of Appeal,
and in an opinion by Werdegar, J., held that:


[1] judicial estoppel did not preclude client from relying on mandatory fee arbitration act (MFAA)
in resisting contractual arbitration, and


[2] client's action for malpractice waived his rights to arbitrate under MFAA.


Affirmed.


Chin, J., concurred with opinion, joined by Baxter and Brown, JJ.


Moreno, J., concurred with opinion.


Opinion, 108 Cal.Rptr.2d 546, superseded.
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West Headnotes (10)


[1] Alternative Dispute Resolution Error of judgment or mistake of law
Alternative Dispute Resolution Mistake of fact and miscalculation
An arbitrator's decision cannot be reviewed for errors of fact or law.


5 Cases that cite this headnote


[2] Alternative Dispute Resolution Scope and Standards of Review
Because enforcement of an arbitration agreement that violates a plaintiff's rights under
the mandatory fee arbitration act (MFAA) would exceed the arbitrator's powers, judicial
review of an arbitrator's decision that might have violated litigant's right was appropriate.
West's Ann.Cal.Bus. & Prof.Code § 6200 et seq.


20 Cases that cite this headnote


[3] Alternative Dispute Resolution Compulsory arbitration
The obligation to arbitrate under the mandatory fee arbitration act (MFAA) is based on a
statutory directive and not the parties' agreement, so a client may invoke the MFAA and
proceed to arbitration despite the absence of any prior agreement to do so, while standard
arbitration requires that both parties to a dispute agree to arbitrate. West's Ann.Cal.Bus.
& Prof.Code § 6200 et seq.


28 Cases that cite this headnote


[4] Alternative Dispute Resolution Evidence and trial de novo
An award rendered pursuant to an arbitration under the mandatory fee arbitration act
(MFAA) is nonbinding, and either party may seek a trial de novo. West's Ann.Cal.Bus.
& Prof.Code § 6204.


12 Cases that cite this headnote


[5] Estoppel Claim inconsistent with previous claim or position in general
“Judicial estoppel” precludes a party from gaining an advantage by taking one position,
and then seeking a second advantage by taking an incompatible position, and is intended to
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maintain the integrity of the judicial system and to protect parties from opponents' unfair
strategies.


111 Cases that cite this headnote


[6] Estoppel Claim inconsistent with previous claim or position in general
The judicial estoppel doctrine applies when: (1) the same party has taken two positions;
(2) the positions were taken in judicial or quasi-judicial administrative proceedings; (3)
the party was successful in asserting the first position; (4) the two positions are totally
inconsistent; and (5) the first position was not taken as a result of ignorance, fraud, or
mistake.


138 Cases that cite this headnote


[7] Estoppel Claim inconsistent with previous claim or position in general
Application of the judicial estoppel doctrine is discretionary.


58 Cases that cite this headnote


[8] Estoppel Claim inconsistent with previous claim or position in general
The doctrine of judicial estoppel did not preclude a client from relying on the mandatory
fee arbitration act (MFAA) in resisting contractual arbitration of his malpractice and fee
claims against attorney; positions were not totally inconsistent, because one of the MFAA's
key provisions makes arbitration voluntary for the client, whose position was an order
compelling him to arbitrate the issue of unpaid legal fees in contractual arbitration violated
his rights under the MFAA. West's Ann.Cal.Bus. & Prof.Code § 6200 et seq.


55 Cases that cite this headnote


[9] Alternative Dispute Resolution Suing or participating in suit
Client who filed a lawsuit against attorney alleging professional malpractice, thereby
waived his rights to arbitrate under the mandatory fee arbitration act (MFAA), even though
lawsuit also sought resolution of attorney fee dispute. West's Ann.Cal.Bus. & Prof.Code
§ 6201(d).


16 Cases that cite this headnote


[10] Alternative Dispute Resolution Compulsory arbitration
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Alternative Dispute Resolution Right to Enforcement and Defenses in General
If a client chooses to arbitrate an attorney fee dispute pursuant to the mandatory fee
arbitration act (MFAA), the client has the right to do so whether or not the parties had also
executed an arbitration agreement, but if the client fails to invoke his or her rights under
the MFAA, such rights are waived entirely and, the preexisting arbitration agreement is
enforceable against the client, with no residual MFAA protections standing as an obstacle.
West's Ann.Cal.Bus. & Prof.Code § 6200 et seq.


36 Cases that cite this headnote


Attorneys and Law Firms


***289  *979  **25  Aguilar & Sebastinelli and Allen J. Kent for Plaintiff and Appellant.


Howard R. Melamed for Defendant and Respondent.


Conkle & Olesten, William C. Conkle and Eric S. Engel for as Amici Curiae on behalf of Defendant
and Respondent.


Opinion


WERDEGAR, J.


When plaintiff Raul V. Aguilar hired defendant Esther R. Lerner to represent him in a marital
dissolution matter, he signed a written retainer agreement that included an agreement to arbitrate
any dispute “concerning fees ... or any other claim relating to [plaintiff's] legal matter which arises
out of [plaintiff's] legal representation.” Such an agreement normally would be enforceable under
the California Arbitration Act (CAA). (Code Civ. Proc., § 1280 et seq.) A dispute arose, and
plaintiff now contends this arbitration agreement is invalid, specifically as to defendant's claim for
attorney fees and costs, and possibly in its entirety, because the agreement contravenes his rights
pursuant to the mandatory fee arbitration act set forth in Business and Professions Code section
6200 et seq. (hereafter the MFAA). (All statutory references are to this code unless otherwise
stated.) Were the arbitration agreement found to be invalid in its entirety, he claims, he would
be entitled to avoid arbitration altogether and litigate in a jury trial both his malpractice claims
and defendant's cross-claim for attorney fees and costs. The Court of Appeal found plaintiff was
judicially estopped from raising these arguments; alternatively, defendant claims plaintiff waived
them by filing a lawsuit against her for professional malpractice.
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We conclude plaintiff is not judicially estopped from attempting to rely on the **26  MFAA
to invalidate his arbitration agreement, but that in filing a malpractice suit against defendant he
waived all rights he might have asserted under the statutory scheme. In light of plaintiff's waiver,
we have no occasion to address how we might reconcile a client's rights under the MFAA with
a client's preexisting agreement with counsel to arbitrate under the CAA. Accordingly, we affirm
the decision of the Court of Appeal.


*980  FACTS


Plaintiff Aguilar, himself an attorney, hired defendant Lerner, a family law specialist, to represent
him in his marital dissolution. According to plaintiff's declaration, he explained to Lerner that he
desired the matter to be resolved quickly, as he had endured what he believed was unnecessary
expense and frustration with his previous attorney. Lerner agreed to represent him and produced a
written retainer agreement for his signature. Aguilar declares he signed the agreement and initialed
certain paragraphs, including the arbitration provision, without reading them. He declares that he
“had no idea the retainer agreement contemplated the arbitration of legal malpractice claims and
waiver of [his] right to a jury trial. No one explained to me that it did.” He claims he did not
negotiate any of the terms in the retainer agreement. The agreement is dated November 30, 1994.


Lerner declares that after she agreed to represent Aguilar, she gave him her retainer agreement “and
asked him to carefully review it before signing [it].” She states it was her “custom and practice
to encourage a potential client to carefully review the retainer agreement and ask any questions
that they might have before signing. Further, I encourage them to take the retainer agreement with
them before signing in order that they can take ***290  the time on their own to carefully review
the terms of the agreement.” She declares Aguilar did not sign the agreement in her presence but
took it with him. He thereafter returned a signed and initialed copy to Lerner by both facsimile
and first class mail.


The arbitration agreement is set forth as paragraph 7 in the retainer agreement. It provides: “In the
event that there is any disagreement between the CLIENT and ATTORNEY concerning fees, this
Agreement or any other claim relating to CLIENT'S legal matter which arises out of CLIENT'S
legal representation, CLIENT hereby agrees to submit such dispute to binding arbitration under
the rules of the San Francisco Bar Association and the Code of Civil Procedure of the State of
California. The prevailing party shall be entitled to reasonable attorney's fees and costs incurred
in enforcing any arbitration award or engaging in any court proceedings.”


A dispute later arose, and Aguilar discharged Lerner. On March 17, 1997, he filed a complaint for
damages in San Francisco Superior Court, alleging Lerner had committed professional negligence
and a breach of her fiduciary duty to him. In response, Lerner petitioned to compel arbitration
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of these claims pursuant to Code of Civil Procedure section 1281; 1  she also added her *981
own claim for unpaid attorney fees and costs. The superior court granted the petition to compel,
stating that the results of the arbitration would be binding, and that “[p]laintiff's claim for legal
malpractice falls within the scope of [the] arbitration provision [he signed].”


1 Code of Civil Procedure section 1281 provides: “A written agreement to submit to
arbitration an existing controversy or a controversy thereafter arising is valid, enforceable
and irrevocable, save upon such grounds as exist for the revocation of any contract.”


Lerner prevailed in arbitration, the arbitrator granting her judgment against Aguilar on his
complaint for damages. On Lerner's claim for unpaid legal fees and costs, the arbitrator awarded
her $32,709.64. On Lerner's motion for reasonable attorney fees and costs associated with the
arbitration hearing, the arbitrator ruled she was entitled to $7,138 in attorney fees pursuant to Code
of Civil Procedure section 1033.5, subdivision (a)(10)(A), and $23,514.75 in costs pursuant to
Code of Civil Procedure section 1032, subdivision (b). 2


2 Code of Civil Procedure section 1033.5, subdivision (a)(10)(A) permits a prevailing party
to recover attorney fees as costs when authorized to do so by contract. Section 1032,
subdivision (b) of the same code provides: “Except as otherwise expressly provided by
statute, a prevailing party is entitled as a matter of right to recover costs in any action or
proceeding.”


**27  The superior court denied Aguilar's motion to vacate the arbitration award and granted
Lerner's motion to confirm the award. Aguilar appealed; the Court of Appeal affirmed; we granted
review.


DISCUSSION


Aguilar contends the parties' agreement to arbitrate was invalid and unenforceable because it was
contrary to the MFAA (§ 6200 et seq.), which makes arbitrating attorney fee disputes wholly
voluntary for a client and gives a client who chooses to arbitrate the option of rejecting the
arbitrator's decision and proceeding to trial. Moreover, he contends that although he filed a lawsuit
against defendant for professional malpractice, he is entitled to rely on the procedural protections
with respect to fee disputes the MFAA provides to consumers of legal services. (See § 6201, subd.
(d).) Because plaintiff seeks to invalidate ***291  an arbitrator's award, we must determine, before
addressing the merits of his claim, whether his case comes within an exception to the general rule
of arbitral finality and limited appellate review.
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A. Judicial Review
[1]  When parties choose to forgo the traditional court system and arbitrate their claims, it is
assumed they wish to have a final and conclusive resolution of their dispute. The Legislature
has recognized this underlying assumption of finality and has, by statute, limited the grounds for
judicial review of an arbitrator's award. (Code Civ. Proc, § 1286.2.) Consistent with this legislative
intent, we recognized the general rule that “an arbitrator's decision cannot be reviewed for errors of
fact or law.” ( *982  Moncharsh v. Heily & Blase (1992) 3 Cal.4th 1, 11, 10 Cal.Rptr.2d 183, 832
P.2d 899 (Moncharsh ).) We explained that because the Legislature has provided certain statutory
grounds to overturn or modify an arbitrator's decision, courts should not subject such decisions
to standard judicial review. (Id. at pp. 26, 27–28, 10 Cal.Rptr.2d 183, 832 P.2d 899.) In addition,
however, to the statutory grounds for vacating an arbitrator's award, we explained in Moncharsh
“that there may be some limited and exceptional circumstances justifying judicial review of an
arbitrator's decision.... Such cases would include those in which granting finality to an arbitrator's
decision would be inconsistent with the protection of a party's statutory rights.” (Id. at p. 32, 10
Cal.Rptr.2d 183, 832 P.2d 899, italics added.) It is this exception on which plaintiff relies in seeking
judicial relief from the arbitrator's award.


We applied the statutory rights exception to the rule of arbitral finality in Board of Education v.
Round Valley Teachers Assn. (1996) 13 Cal.4th 269, 52 Cal.Rptr.2d 115, 914 P.2d 193 (Round
Valley ). In that case, a school district notified a probationary teacher it would not renew his
teaching contract for the next year. He sought arbitration as authorized pursuant to the applicable
collective bargaining agreement, claiming the district had failed to provide him with notice of
nonreelection as required in the agreement. The teacher prevailed in arbitration, and the district
thereafter petitioned to vacate the arbitration award, claiming the notice required by the collective
bargaining agreement was contrary to the requirements set forth in Education Code section
44929.21 and certain provisions of the Government Code.


On the question of judicial review of the arbitrator's decision, we explained: “Although we adhere
to our holding in Moncharsh that arbitrator finality is the rule rather than the exception, we
agree that—if District is correct concerning the scope of its statutory rights under the Education
and Government Codes—this case presents the exceptional circumstance that allows for judicial
review of the arbitrator's decision. Should District's interpretation of the law prevail, we would be
faced with an ‘explicit legislative expression of public policy’ that issues involving the reelection
of probationary teachers not be subject to arbitration. [Citation.] This expression of public policy
would thus conflict with the expressed legislative intent to limit private arbitration **28  awards
to statutory grounds for judicial review. Thus, rigidly insisting on arbitral finality here would be
‘inconsistent with the protection of a party's [i.e., District's] statutory rights.’ ” (Round Valley,
supra, 13 Cal.4th at p. 277, 52 Cal.Rptr.2d 115, 914 P.2d 193.)
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[2]  Like the school district in Round Valley, plaintiff relies on statutory rights he claims will
be infringed by limiting judicial review of the arbitrator's decision in this case. He contends the
arbitrator exceeded ***292  his powers in resolving the parties' dispute because the agreement to
arbitrate contravened both plaintiff's statutory rights as set forth in the MFAA and the public policy
*983  underlying the statute. We agree that enforcement of an arbitration agreement that violates
a plaintiff's rights under the MFAA would exceed the arbitrator's powers. Consequently, judicial
review of the arbitrator's decision here is appropriate. We thus turn to the merits of plaintiff's claims.


B. The MFAA
The parties in this case arbitrated their dispute pursuant to the CAA, set forth in part 3, title 9 of the
Code of Civil Procedure, commencing with section 1280. The CAA “represents a comprehensive
statutory scheme regulating private arbitration in this state. (§ 1280 et seq.) Through this detailed
statutory scheme, the Legislature has expressed a ‘strong public policy in favor of arbitration as a
speedy and relatively inexpensive means of dispute resolution.’ ” (Moncharsh, supra, 3 Cal.4th at
p. 9, 10 Cal.Rptr.2d 183, 832 P.2d 899.) “The statutes set forth procedures for the enforcement of
agreements to arbitrate ( [Code Civ. Proc.,] §§ 1281.2–1281.95), establish rules for the conduct of
arbitration proceedings except as the parties otherwise agree (id., §§ 1282–1284.2), describe the
circumstances in which arbitrators' awards may be judicially vacated, corrected, confirmed, and
enforced (id., §§ 1285–1288.8), and specify where, when, and how court proceedings relating to
arbitration matters shall occur (id., §§ 1290–1294.2).” (Vandenberg v. Superior Court (1999) 21
Cal.4th 815, 830, 88 Cal.Rptr.2d 366, 982 P.2d 229.) Defendant invoked this statutory scheme in
response to plaintiff's malpractice lawsuit.


By contrast, the MFAA constitutes a separate and distinct arbitration scheme. The MFAA was
first proposed by the Board of Governors of the State Bar of California in 1976 when, finding
that disputes concerning legal fees were the most serious problem between members of the bar
and the public, the board sought to create a mechanism for arbitrating disputes over legal fees
and costs. Recognizing the “disparity in bargaining power in attorney fee matters which favors
the attorney in dealings with infrequent consumers of legal services” (Hargarten & Ardisson, Fine
Tuning California's Mandatory Attorney Fee Arbitration Statute (1982) 16 U.S.F. L.Rev. 411,
415), that many clients could not afford hiring additional counsel to litigate fee disputes in the
civil courts (ibid.), and that previous schemes that called for voluntary arbitration were ineffective
(id. at pp. 413–414), the Legislature enacted the MFAA. The original legislation provided in
pertinent part: “The Board of Governors [of the State Bar of California] shall, by rule, establish,
maintain, and administer a system and procedure for the arbitration of disputes concerning fees
charged for professional services by members of the State Bar or by members of the Bar of other
jurisdictions.” (Stats.1978, ch. 719, § 1, p. 2249.) This mandate has been expanded to include
mediation, but is otherwise unchanged today. (§ 6200, subd. (a).)



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1280&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1280&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992137158&pubNum=0000661&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992137158&pubNum=0000661&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1281.2&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS1281.95&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999201701&pubNum=0000661&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999201701&pubNum=0000661&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS6200&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 





Aguilar v. Lerner, 32 Cal.4th 974 (2004)
88 P.3d 24, 12 Cal.Rptr.3d 287, 04 Cal. Daily Op. Serv. 3476...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 9


*984  In contrast to the CAA, which is governed by the Code of Civil Procedure, the MFAA has
its own rules and limitations, as set forth in the Business and Professions Code. As one appellate
court has described it, the MFAA “is a closed system and the binding arbitration agreed to ... is
the arbitration conducted by [a] local bar association under the MFAA, not some other private
alternative dispute resolution provided by another forum.” (Alternative Systems, Inc. v. Carey
(1998) 67 Cal.App.4th 1034, 1042–1043, 79 Cal.Rptr.2d 567.) The primary limitation of ***293
the MFAA is that it applies only to disputes concerning “[legal] fees, costs, or both” (§ 6200, subd.
(a)) and is specifically inapplicable to “[c]laims for affirmative relief **29  against the attorney
for damages or otherwise based upon alleged malpractice or professional misconduct” (id., subd.
(b)(2)). By contrast, virtually any civil dispute, including claims of legal malpractice, can be the
subject of arbitration under the CAA. (See Code Civ. Proc., § 1281 [“A written agreement to submit
to arbitration an existing controversy or a controversy thereafter arising is valid, enforceable and
irrevocable, save upon such grounds as exist for the revocation of any contract”]; see, e.g., Powers
v. Dickson, Carlson & Campillo (1997) 54 Cal.App.4th 1102, 63 Cal.Rptr.2d 261.) Although the
parties here arbitrated their dispute pursuant to the CAA, the MFAA is potentially relevant because
defendant, in her petition to compel arbitration, included a claim for unpaid legal fees and costs.


[3]  The nature of the obligation to arbitrate under the MFAA differs from that under standard
arbitration in two important ways. First, the obligation to arbitrate under the MFAA is based on
a statutory directive and not the parties' agreement. Thus, a client may invoke the MFAA and
proceed to arbitration despite the absence of any prior agreement to do so. By contrast, standard
arbitration requires that both parties to a dispute agree to arbitrate. (Benasra v. Marciano (2001)
92 Cal.App.4th 987, 990, 112 Cal.Rptr.2d 358 [“a party cannot be compelled to arbitrate a dispute
that he has not agreed to resolve by arbitration”].)


Second, section 6200, subdivision (c) provides: “[A]rbitration under this article shall be voluntary
for a client and shall be mandatory for an attorney if commenced by a client.” In other words,
whereas a client cannot be forced under the MFAA to arbitrate a dispute concerning legal fees, at
the client's election an unwilling attorney can be forced to do so.


[4]  The finality of an arbitration award under the MFAA also generally differs from an award
rendered pursuant to standard arbitration under the CAA. Although parties choosing to resolve
their dispute in standard arbitration pursuant to the CAA “typically expect” that the arbitrator's
decision will be final (Advanced Micro Devices, Inc. v. Intel Corp. (1994) 9 Cal.4th 362, 373, 36
Cal.Rptr.2d 581, 885 P.2d 994; *985  Moncharsh, supra, 3 Cal.4th at p. 10, 10 Cal.Rptr.2d 183,
832 P.2d 899), an award rendered pursuant to an arbitration under the MFAA is nonbinding, and
either party may seek a trial de novo (§ 6204, subd. (a)). The MFAA, however, also provides that
the parties may agree in writing that the arbitrator's award will be binding. (Ibid.)
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Finally, the MFAA specifies the conditions under which the client can waive its protections. “A
client's right to request or maintain arbitration under the provisions of this article is waived by
the client commencing an action or filing any pleading seeking either of the following: [¶] (1)
Judicial resolution of a fee dispute to which this article applies. [¶] (2) Affirmative relief against the
attorney for damages or otherwise based upon alleged malpractice or professional misconduct.” (§
6201, subd. (d).) The MFAA thus “provides the client with an alternative method of resolving a
fee dispute with his attorney, not one in addition to traditional litigation.” (Juodakis v. Wolfrum
(1986) 177 Cal.App.3d 587, 593, 223 Cal.Rptr. 95.)


As indicated, the parties in this case arbitrated their dispute pursuant to the CAA, not the MFAA.
When plaintiff filed his complaint in superior court against defendant for professional negligence
and ***294  breach of fiduciary duty, defendant understandably petitioned to compel arbitration
pursuant to the parties' agreement. Had the parties simply arbitrated the malpractice-related claims,
no question regarding application of the MFAA would have arisen. But because defendant in
her petition to compel arbitration added a claim for unpaid legal fees and costs, plaintiff asserts
the MFAA applies. Although plaintiff has never sought to arbitrate the fee dispute in an MFAA
arbitration, he seeks to invoke the act's client protections in order to invalidate the parties'
agreement.


This case thus poses the question whether the parties' agreement to arbitrate is enforceable or
is superseded by the MFAA. 3  **30  The question is significant in light of the proliferation of
arbitration clauses in attorney retainer agreements during the last two decades. This proliferation
is understandable, for we have presided over a recent period of rapid expansion of arbitration as a
dispute resolution mechanism. At the time the MFAA was enacted in 1978, arbitration under the
CAA was still in its infancy. Though the CAA was enacted in 1961, it was not until the early 1980's
that the use of arbitration as an alternative method to resolve legal disputes became prevalent
and both this court and the United States Supreme Court began determining the outer limits of
the procedure. For example, we held in 1983 that when a party to an arbitration agreement in
a contract contended the contract was *986  induced by fraud, that claim was itself arbitrable.
(Ericksen, Arbuthnot, McCarthy, Kearney & Walsh, Inc. v. 100 Oak Street (1983) 35 Cal.3d
312, 197 Cal.Rptr. 581, 673 P.2d 251.) In 1992, we held an arbitrator's decision was generally
unreviewable for legal error, thereby enhancing the finality of an arbitral decision. (Moncharsh,
supra, 3 Cal.4th 1, 10 Cal.Rptr.2d 183, 832 P.2d 899.) Meanwhile, in 1984, the high court began
giving strong endorsements of arbitration under the Federal Arbitration Act. (Southland Corp. v.
Keating (1984) 465 U.S. 1, 104 S.Ct. 852, 79 L.Ed.2d 1; see Broughton v. Cigna Healthplans
(1999) 21 Cal.4th 1066, 1074–1075, 90 Cal.Rptr.2d 334, 988 P.2d 67 [discussing the FAA].) The
many cases involving arbitration that have reached this court in the last 15 years testify to its
increasing use as a dispute resolution method.
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3 Compare the arbitration clause in this case to the agreement at issue in Powers v. Dickson,
Carlson & Campillo, supra, 54 Cal.App.4th at pages 1106–1107, 63 Cal.Rptr.2d 261,
which specified that fee disputes would be arbitrated pursuant to the MFAA and all other
disputes will be arbitrated pursuant to the “Commercial Rules of the American Arbitration
Association.”


Preliminary to deciding the merits of plaintiff's claim, however, we must decide two questions: (1)
Is plaintiff judicially estopped from relying on the statute's protections, as the appellate court held?
(2) If not, did he waive the statute's protections by filing his suit for malpractice, as defendant
contends?


C. Estoppel
The Court of Appeal below found that, “[b]y never availing himself of his statutory right to
arbitration under the [MFAA] scheme, and by filing a malpractice action, [plaintiff] expressly
rejected the protections afforded by the [MFAA] scheme. In light of this conduct, he cannot now
say the arbitrator's decision conflicted with the protection of statutory rights he never sought.”
Further: “[Plaintiff's] position on appeal that the arbitrator's award denied him the protection of his
[MFAA] rights is incompatible with his position below that arbitration under the [MFAA] system
was both inappropriate and, for ***295  him, unwanted. Given these contrasting positions, he is
now estopped from urging that the arbitration award exceeded the arbitrator's powers because it
conflicted [with] the protection of the [MFAA].” (Italics added.)


[5]  [6]  [7]  The appellate court thus invoked the doctrine of judicial estoppel. “ ‘Judicial
estoppel precludes a party from gaining an advantage by taking one position, and then seeking a
second advantage by taking an incompatible position. [Citations.] The doctrine's dual goals are to
maintain the integrity of the judicial system and to protect parties from opponents' unfair strategies.
[Citation.] Application of the doctrine is discretionary.’ ” (Koo v. Rubio's Restaurants, Inc. (2003)
109 Cal.App.4th 719, 735, 135 Cal.Rptr.2d 415, fn. omitted.) The doctrine applies when “(1)
the same party has taken two positions; (2) the positions were taken in judicial or quasi-judicial
administrative proceedings; (3) the party was successful in asserting the first position (i.e., the
tribunal adopted the position or accepted it as true); (4) the two positions are totally inconsistent;
and (5) the first position was not taken as a *987  result of ignorance, fraud, or mistake.” (Jackson
v. County of Los Angeles (1997) 60 Cal.App.4th 171, 183, 70 Cal.Rptr.2d 96; Scripps Clinic v.
Superior Court (2003) 108 Cal.App.4th 917, 943, 134 Cal.Rptr.2d 101.)


[8]  That the appellate court concluded plaintiff should be judicially estopped from relying on the
protections of the MFAA is understandable given that he has consistently **31  disclaimed his
right under the statute to arbitrate defendant's claim for unpaid legal fees and costs. Admittedly,
permitting plaintiff to escape application of the arbitration agreement he signed by claiming it
violated his rights as a client under the MFAA seems incongruous, when he never sought to take
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advantage of the MFAA's other provisions by arbitrating the fee issue under its terms. Nevertheless,
we cannot agree the doctrine of judicial estoppel applies in this case. For plaintiff to rely on the
MFAA in resisting his contractual agreement to arbitrate was not inconsistent, because one of
the statute's key provisions makes arbitration voluntary for the client. (§ 6200, subd. (c).) Thus,
from plaintiff's point of view, an order compelling him to arbitrate the issue of unpaid legal fees
violated his rights under the statute. Because plaintiff's dual positions—one rejecting arbitration
pursuant to the MFAA, the other relying on MFAA-based client protections—were not “totally
inconsistent” (Jackson v. County of Los Angeles, supra, 60 Cal.App.4th at p. 183, 70 Cal.Rptr.2d
96), we conclude the doctrine of judicial estoppel does not preclude him from relying on the MFAA
in resisting arbitration.


D. Waiver
[9]  Defendant Lerner contends plaintiff Aguilar waived his statutory rights under the MFAA
because he sued her for legal malpractice. At the time the parties entered into their agreement
to arbitrate, section 6201, subdivision (d) provided: “A client's right to request or maintain
arbitration under the provisions of this article is waived by ... (2) seeking affirmative relief
against the attorney for damages or otherwise based upon alleged malpractice or professional
misconduct.” (Stats.1993, ch. 1262, § 2, p. 7333, italics added.) 4  ***296  That plaintiff filed
a lawsuit against Lerner in San Francisco Superior Court alleging professional malpractice is
undisputed. Consequently, pursuant to the plain language of the statute, he waived his rights under
the MFAA. (See Juodakis v. Wolfrum, supra, 177 Cal.App.3d 587, 223 Cal.Rptr. 95 [client's filing
of negligence action against attorney during pendency of MFAA arbitration waived right to compel
arbitration of fee dispute].)


4 This provision exists in substantially the same form today, although it has been slightly
reworded. The present version of section 6201, subdivision (d) provides: “A client's right
to request or maintain arbitration under the provisions of this article is waived by the client
commencing an action or filing any pleading seeking either of the following: [¶] ... [¶]
(2) Affirmative relief against the attorney for damages or otherwise based upon alleged
malpractice or professional misconduct.” (Stats.1996, ch. 1104, § 13.)


*988  Plaintiff's counterarguments are unavailing. He first argues a consumer of legal services
does not waive his or her rights under the MFAA by entering into a fee agreement before a
fee dispute arises. This argument apparently references the 1996 amendment to section 6204,
subdivision (a). At the time plaintiff agreed to arbitrate disputes with defendant the section stated:
“The parties may agree in writing to be bound by the award of the arbitrators.” (Stats.1992, ch.
1265, § 6, p. 6021.) As amended, the statute now reads: “The parties may agree in writing to
be bound by the award of the arbitrators at any time after the dispute over fees, costs, or both,
has arisen.” (§ 6204, subd. (a), as amended by Stats.1996, ch. 1104, § 16, italics indicating
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amendment.) Because plaintiff and defendant entered into their agreement before their dispute
arose, plaintiff claims the agreement did not “waive” the protections of the MFAA.


Plaintiff misconceives the issue. Our conclusion he waived his rights under the MFAA rests not
on the arbitration agreement he executed when he retained Lerner, but, rather, on the malpractice
lawsuit he filed against her. Thus, whether he entered his arbitration agreement pre- or post-dispute
is irrelevant, as is which version of the statute applies to the agreement.


Plaintiff next contends that although he “may have” waived his right to an MFAA arbitration by
filing a malpractice lawsuit against defendant, “he did not and could not waive his statutory right to
not be forced into a binding arbitration of an attorney fee dispute under the terms of an arbitration
clause calling for binding arbitration.” Plaintiff's unstated premise is that, although he waived
**32  his right to arbitration pursuant to the MFAA, he nevertheless retained some residual rights
under the act in the form of the procedural protections the statutory scheme provides to clients.
Specifically, plaintiff invokes the MFAA provisions that arbitration is voluntary for the client (§
6200, subd. (c)) and that the results of an MFAA arbitration are nonbinding (§ 6204, subd. (a)).


That a client may legally rely on the MFAA's protections once he has waived application of that
statutory scheme is not obvious. Plaintiff cites to no provision in the MFAA itself so providing, nor
to any other legal authority holding or even suggesting the protections set forth in the statute are
self-executing irrespective of a client's waiver of his right to MFAA arbitration under section 6201,
subdivision (d). Nor has our own research discovered any authority acknowledging the continued
viability of the MFAA's client protections after such a client waiver. Indeed, a close reading of the
statute suggests the opposite. Section 6201, subdivision (a), which concerns an attorneys obligation
to provide notice to a client that he or she may proceed pursuant to the MFAA, provides: “The rules
adopted by the board of governors shall provide that an attorney shall forward a written *989
notice to the client prior to or at the time of service of summons or claim in an action against the
***297  client, or prior to or at the commencement of any other proceeding against the client
under a contract between attorney and client which provides for an alternative to arbitration under
this article, for recovery of fees, costs, or both.” (Stats.1996, ch. 1104, § 13, italics added.) 5


5 As it existed at the time the parties entered into their 1994 agreement to arbitrate, this section
provided: “(a) The rules adopted by the board of governors shall provide that an attorney shall
forward a written notice to the client prior to or at the time of service of summons or claim in
an action against the client for recovery of fees, costs, or both, covered by the provisions of
this article. The written notice shall be in such form as the board of governors may prescribe,
but shall include a statement of the client's right to arbitration under this article. Failure to
give this notice shall be a ground for the dismissal of the action.” (Stats.1993, ch. 1262, §
2, p. 7332, italics added.)
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The clear implication of this notice provision is that the Legislature understood a lawyer and
client may choose to resolve their fee dispute by proceeding under the CAA when the client
chooses not to proceed under the MFAA; 6  no other meaning can reasonably be gleaned from the
reference to “any other proceeding against the client under a contract between attorney and client
which provides for an alternative to arbitration under this article.” If a client who receives such
notice declines to proceed pursuant to the MFAA and chooses instead to go forward with a CAA
arbitration (which typically is binding), to conclude the client nonetheless retains his MFAA right
unilaterally to reject the arbitrator's decision would be nonsensical.


6 Because plaintiff waived his MFAA rights, we have no occasion to address whether or to
what extent an arbitration agreement is enforceable if a client properly invokes the right
to arbitrate under the MFAA but subsequently exercises his statutory right to reject the
arbitrator's decision and have a trial de novo. (§ 6204, subd. (a).)


[10]  We presume that in the typical MFAA case, the client receives the mandated statutory
notice pursuant to section 6201, subdivision (a) and thereafter expressly chooses either to proceed
under the MFAA or not. If the client chooses to arbitrate “under this article” (i.e., pursuant to the
MFAA), the client has the right to do so whether or not the parties had also executed an arbitration
agreement. If the client fails to invoke his or her rights under the MFAA, such rights are waived
entirely and, as here, the preexisting arbitration agreement is enforceable against the client, with
no residual MFAA protections standing as an obstacle. 7


7 Plaintiff alleged below that defendant failed to give him notice under section 6201,
subdivision (a), but we assume his waiver of his rights under the MFAA includes a waiver
of his right to statutory notice.


In sum, we conclude that once a client files a malpractice lawsuit against his or her former attorney,
the client waives any rights under the *990  MFAA. Because plaintiff Aguilar thus waived his
MFAA rights, the trial court properly found his preexisting arbitration **33  agreement with
Lerner was enforceable against him. 8


8 We stress the limited nature of our holding today. Because neither party has raised it, we
decline to address any issue concerning the Federal Arbitration Act (9 U.S.C. § 1). In
addition, because plaintiff and defendant entered into their arbitration agreement in 1994,
we have no occasion to address any issues concerning the 1996 amendments to the MFAA.
(Stats.1996, ch. 1104, §§ 12–18.)


CONCLUSION
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The judgment of the Court of Appeal is affirmed.


WE CONCUR: GEORGE, C.J., and KENNARD, BAXTER and CHIN, J.


***298  Concurring Opinion by CHIN, J.
I agree with the majority that plaintiff Raul V. Aguilar waived his rights under the mandatory
fee arbitration act (MFAA). (Bus. & Prof.Code, § 6200 et seq.) 1  Accordingly, I have signed that
opinion. I also believe, however, that Aguilar's agreement to arbitrate this dispute is enforceable
for a far more fundamental reason: An agreement for binding arbitration between an attorney and a
client is enforceable under the California Arbitration Act (Code Civ. Proc., § 1280 et seq.; hereafter
the CAA) whether or not the client requests and receives nonbinding arbitration under the MFAA.
As the majority notes, this case “poses the question whether the parties' agreement to arbitrate is
enforceable or is superseded by the MFAA.” (Maj. opn., ante, 12 Cal.Rptr.3d at p. 294, 88 P.3d at
p. 29.) The answer, apparent from the statutes, is straightforward. The MFAA complements, not
supersedes, the parties' agreement to arbitrate. The CAA and the MFAA coexist; neither preempts
or supersedes the other.


1 Unless otherwise indicated, all further statutory citations are to the Business and Professions
Code.


Code of Civil Procedure section 1281, part of the CAA, provides: “A written agreement to submit
to arbitration an existing controversy or a controversy thereafter arising is valid, enforceable and
irrevocable, save upon such grounds as exist for the revocation of any contract.” This provision
and the rest of the CAA represent a “ ‘strong public policy in favor of arbitration as a speedy
and relatively inexpensive means of dispute resolution.’ [Citations.] Consequently, courts will ‘
“indulge every intendment to give effect to such proceedings.” ’ ” (Moncharsh v. Heily & Blase
(1992) 3 Cal.4th 1, 9, 10 Cal.Rptr.2d 183, 832 P.2d 899.)


*991  Nothing in the MFAA makes the arbitration agreement of this case unenforceable. The
MFAA and the CAA create two very different types of arbitration. As the majority explains,
arbitration under the MFAA is nonbinding, but arbitration under the CAA is binding. (Maj. opn.,
ante, 12 Cal.Rptr.3d at p. 293, 88 P.3d at p. 29.) 2  Both may be given effect. Clients may, if they
wish, request and obtain nonbinding arbitration under the MFAA. That arbitration may, and often
will, resolve the dispute. But if the client does not request nonbinding arbitration, or if it is held
but does not resolve the dispute, then the MFAA has played its role, and the matter would continue
without it. Either party may then pursue judicial action unless the parties had agreed to binding
arbitration. In that event, the CAA would apply, and the dispute would go to binding arbitration.
This conclusion is consistent with the statutory language of both the MFAA and the CAA and the
strong public policy in favor of binding arbitration as a means of resolving disputes.
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2 For simplicity, I will sometimes just refer to arbitration under the MFAA as nonbinding
arbitration and arbitration under the CAA as binding arbitration.


Section 6201, subdivision (a), requires an attorney to inform the client of the client's right to
arbitration under the MFAA “prior to or at the time of service of summons or claim in an action
against the client, or prior to or at the commencement of any other proceeding against the client
under a contract between attorney and client which provides for an alternative to arbitration
under this article ....” (Italics added.) The italicized language acknowledges that the parties may
agree to some proceeding to resolve the controversy other than a judicial action, such **34  as
binding arbitration under the CAA. The same section ***299  goes on to provide that if an attorney
“commences an action in any court or any other proceeding ..., the client may stay the action
or other proceeding ” by requesting arbitration under the MFAA, which must be done “prior
to the filing of an answer in the action or equivalent response in the other proceeding ....” (§
6201, subd. (b), italics added.) If the client does request nonbinding arbitration, “the action or
other proceeding shall be automatically stayed until the award of the arbitrators is issued or the
arbitration is otherwise terminated.” (§ 6201, subd. (c), italics added.) This means that if the client
requests nonbinding arbitration under the MFAA, the judicial action or other proceeding is stayed,
but only until the nonbinding arbitration is finished. The other proceeding is merely stayed pending
the nonbinding arbitration, not dismissed permanently.


In some respects, the MFAA statutory language is not entirely clear. Section 6201, subdivision (c),
also states that a court may vacate the stay if it finds the matter not appropriate for nonbinding
arbitration under the MFAA, and that “[t]he action or other proceeding may thereafter proceed
subject to the provisions of Section 6204.” Section 6204, in turn, provides that the parties to the
nonbinding arbitration may agree to be bound by the arbitrators' *992  award, but, as it reads
today, only after the controversy has arisen. It also states that if there is no such agreement, “either
party shall be entitled to a trial after arbitration if sought within 30 days ....” (§ 6204, subd. (a),
italics added.) The statute goes on to provide how “the trial after arbitration shall be initiated” both
when an action is already pending and when no action is pending. (§ 6204, subds. (b) & (c).) In
the latter situation, “the trial after arbitration shall be initiated by the commencement of an action
in the court having jurisdiction over the amount of money in controversy ....” (§ 6204, subd. (c),
italics added.)


Aguilar argues, and the court in Alternative Systems, Inc. v. Carey (1998) 67 Cal.App.4th 1034,
1042, footnote 5, 79 Cal.Rptr.2d 567 (Alternative Systems ), concluded, that the references in
section 6204 to a “trial” and “an action in ... court” mean that after nonbinding arbitration, the
dispute can only be resolved in court, and may not be resolved by binding arbitration even if the
parties had agreed to such binding arbitration. I disagree. Although this reading of section 6204
is plausible if the section is viewed in isolation, the section does not exist in isolation but is part
of the MFAA, which includes section 6201. It is “a cardinal rule of statutory construction, that
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‘every statute should be construed with reference to the whole system of law of which it is a part
so that all may be harmonized and have effect.’ ” (Landrum v. Superior Court (1981) 30 Cal.3d 1,
14, 177 Cal.Rptr. 325, 634 P.2d 352.) The references to a trial and court action in section 6204 do
not negate section 6201. In context, and in order to give effect to section 6201, section 6204 must
be construed as merely providing the procedure to follow if the nonbinding arbitration is followed
by a judicial action, not as prohibiting the parties from agreeing to some other proceeding. The
latter interpretation would make meaningless section 6201's acknowledgment that the parties may
agree to some form of dispute resolution other than judicial action, and its repeated references to
some proceeding other than a court action.


Alternative Systems, supra, 67 Cal.App.4th 1034, 79 Cal.Rptr.2d 567, held that if the client requests
and obtains nonbinding arbitration under the MFAA, an agreement to binding arbitration cannot
be given effect, and the dispute must proceed to a trial de novo. It concluded that the ***300
MFAA “preempted” the binding arbitration agreement. (Id. at p. 1044, 79 Cal.Rptr.2d 567.) The
majority cites Alternative Systems but expresses no opinion on whether it was correct. (Maj. opn.,
ante, 12 Cal.Rptr.3d at pp. 292, 297, fn. 6, 88 P.3d at pp. 28, 32, fn. 6.) For the reasons I have
stated, I believe it was not correct. By its very terms, the MFAA complements the CAA rather
than preempts it.


Alternative Systems, supra, 67 Cal.App.4th 1034, 79 Cal.Rptr.2d 567, cannot survive today's
ruling. We are holding today that a client who does not request nonbinding **35  arbitration
has waived the MFAA's protections, and the binding arbitration agreement is enforceable. If
Alternative Systems were to remain valid, that *993  would mean that a client who agreed to
binding arbitration could evade that agreement simply by requesting nonbinding arbitration. The
lesson future clients who had agreed to binding arbitration would learn from this case is that if
they want to evade their agreement, they must demand nonbinding arbitration whether or not
they otherwise want it. Future clients who wish to sue in court despite an arbitration agreement
will be forced to go to nonbinding arbitration before they could do so. This situation would be
unfortunate for two reasons. First, it would permit a client to evade an arbitration agreement by a
simple procedural device, contrary to the letter and intent of the CAA. Second, it would require, as
a prerequisite to evading the arbitration agreement, that the client pursue nonbinding arbitration.
This would result in many sham nonbinding arbitrations that neither party wanted or intended to
accept.


We cannot reasonably conclude that the Legislature created a system whereby clients who agree
to binding arbitration may evade that agreement, but only if they go through the charade of
demanding and obtaining a nonbinding arbitration that they may not want. Such a construction of
the MFAA would not be “ ‘ “indulg[ing] every intendment to give effect” ’ ” to a binding arbitration
agreement. (Moncharsh v. Heily & Blase, supra, 3 Cal.4th at p. 9, 10 Cal.Rptr.2d 183, 832 P.2d



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981142443&pubNum=0000661&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981142443&pubNum=0000661&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS6204&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS6201&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS6201&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS6204&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS6201&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998232358&pubNum=0003484&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998232358&pubNum=0003484&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004645&cite=88PC3D28&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998232358&pubNum=0003484&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992137158&pubNum=0000661&originatingDoc=I04ccba28fa6f11d98ac8f235252e36df&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Aguilar v. Lerner, 32 Cal.4th 974 (2004)
88 P.3d 24, 12 Cal.Rptr.3d 287, 04 Cal. Daily Op. Serv. 3476...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 18


899.) I believe the majority has effectively overruled Alternative Systems, supra, 67 Cal.App.4th
1034, 79 Cal.Rptr.2d 567, and I would do so expressly.


WE CONCUR: BAXTER and BROWN, JJ.


Concurring Opinion by MORENO, J.
I concur in the judgment. I agree with Justice Chin that the issue here is less one of waiver than of
the relationship between the mandatory fee arbitration act, Business and Professions Code section
6200 et seq. (MFAA), and the California Arbitration Act (CAA). (Code Civ. Proc., § 1280 et seq.)
I further agree with Justice Chin that there is no incompatibility between the two arbitration acts,
at least not in this case. But as the majority correctly points out, plaintiff and defendant entered
into the arbitration agreement in 1994, and we have no occasion to consider the meaning of the
1996 amendments to the MFAA. (Maj. opn., ante, 12 Cal.Rptr.3d at p. 297, fn. 8, 88 P.3d at p.
33, fn. 8, citing Stats.1996, ch. 1104, §§ 12–18.) One of those amendments changed Business and
Professions Code section 6204, subdivision (a), to provide that an MFAA arbitration can only be
made legally binding “after the dispute over fees, costs, or both, has arisen.” (Stats.1996, ch. 1104,
§ 16.) At least one court has held that this amendment, among other things, evinces a legislative
intent to preclude binding predispute agreements to arbitrate legal fees under the CAA. ( ***301
Alternative Systems, Inc. v. Carey (1998) 67 Cal.App.4th 1034, 1042–1044, 79 Cal.Rptr.2d 567.)


Unlike Justice Chin, I express no opinion about whether Alternative Systems was correctly decided
vis-à-vis post–1996 arbitration agreements, *994  which are not at issue in this case. I agree with
the majority that a client may waive the right to challenge a CAA arbitration if he or she declines to
undergo an MFAA arbitration but instead elects, after being properly notified of his or her MFAA
rights, to participate in a CAA arbitration. (Maj. opn., ante, 12 Cal.Rptr.3d at p. 297, 88 P.3d at
p. 33.) But I do not understand the majority opinion to be deciding whether post 1996 predispute
CAA agreements to arbitrate legal fees may be enforced, consistent with the MFAA, without the
client's consent. I also express no opinion about whether a state statute that precludes binding
predispute arbitration agreements of legal fees would be preempted by the Federal Arbitration Act.
(See maj. opn., ante, at p. 297, fn. 8, 88 P.3d at p. 33, fn. 8.)


All Citations


32 Cal.4th 974, 88 P.3d 24, 12 Cal.Rptr.3d 287, 04 Cal. Daily Op. Serv. 3476, 2004 Daily Journal
D.A.R. 4897
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202 Cal.App.4th 692
Court of Appeal, Fourth District, Division 1, California.


AMERICAN STATES INSURANCE COMPANY, Plaintiff and Appellant,
v.


NATIONAL FIRE INSURANCE COMPANY OF HARTFORD, Defendant and Respondent.


No. D057673
|


Dec. 14, 2011.
|


Review Denied April 11, 2012.


Synopsis
Background: Initial general liability insurer brought action against subsequent insurer for
equitable contribution and declaratory relied after settlement of homeowners association's
underlying action against insureds. The Superior Court, San Diego County, No.
37-2009-00089871-CU-PO-CTL, Judith F. Hayes, J., sustained subsequent insurer's demurrer
without leave to amend, and initial insurer appealed.


Holdings: The Court of Appeal, McDonald, J., held that:


[1] equitable contribution claim was governed by two-year statute of limitations, and


[2] initial insurer lacked any subrogation claim against subsequent insurer.


Affirmed.


West Headnotes (6)


[1] Insurance Statutes of limitations
Initial general liability insurer's equitable contribution claim against subsequent insurer
was rooted in equity, not contract, and thus was governed by two-year statute of limitations
applicable to an action not founded on an instrument in writing, rather than four-year
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limitations period for actions founded upon a written instrument. West's Ann.Cal.C.C.P.
§§ 337, 339.


8 Cases that cite this headnote


[2] Insurance Liability, fidelity and guaranty insurance
Insurance Contribution Among Insurers
Initial insurer, which fully defended and indemnified insureds in underlying action, lacked
any cause of action for subrogation against subsequent insurer arising out of the settlement
of that action, but rather claim was for equitable contribution; amounts paid by initial
insurer were sums for which it was primarily liable, even though subsequent insurer may
also have been primarily liable for some of those amounts, and insureds lacked any claim
for damages to assign once initial insurer fully defended and indemnified them.


9 Cases that cite this headnote


[3] Pleading Inferences and conclusions of fact
Pleading Conclusions of law and construction of written instruments
On demurrer, a court does not accept as true contentions, deductions, or conclusions of law.


2 Cases that cite this headnote


[4] Insurance Continuous acts and injuries;  trigger
Insurance Proration and Allocation
In cases involving progressive damages spanning several insurance policy periods, each
insurer is responsible for the full extent of the insured's liability up to the policy limits, not
just for the part of the damage that occurred during the policy period.


4 Cases that cite this headnote


[5] Insurance In general;  rights or "shoes" of insured
Unlike contribution, which exists independently of the rights of the insured, a claim
pursued by subrogation is purely derivative, and an insurer cannot acquire by subrogation
anything to which the insured has no rights, and may claim no rights which the insured
does not have.


8 Cases that cite this headnote
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[6] Insurance Contribution Among Insurers
The right to equitable contribution exists independently of the rights of the insured, and
where multiple insurers share equal contractual liability for the primary indemnification
of a loss or the discharge of an obligation, the selection of which indemnitor is to bear the
loss should not be left to the often arbitrary choice of the loss claimant.


4 Cases that cite this headnote


Attorneys and Law Firms


**178  Edwards & Hunter, San Diego, Richard P. Edwards and Ellen E. Hunter, for Plaintiff and
Appellant.


Colliau Elenius Murphy Carluccio Keener & Morrow, San Francisco, and Mary C. Anderson, for
Defendant and Respondent.


Opinion


**179  McDONALD, J.


*696  American States Insurance Company (ASIC) paid the defense and indemnity costs to
settle claims made against its insureds. However, because National Fire Insurance Company of
Hartford (National) had issued policies that provided coverage for the same insureds for later time
periods, and because ASIC contended some of the damages manifested during the period covered
by National's policies, ASIC filed this action against National pleading claims for equitable
contribution and declaratory relief.


National demurred to the complaint, alleging ASIC's causes of action for equitable contribution
and declaratory relief were barred by expiration of the two-year statute of limitations. Before the
court ruled on that demurrer, ASIC filed a first amended complaint pleading that ASIC was the
assignee of the insured's claims for damages against National. National again demurred to the
complaint, and the court sustained the demurrer with leave to amend. ASIC then filed a second
amended complaint, alleging a claim labeled “subrogation,” to which National again demurred on
statute of limitations grounds. The court concluded ASIC's claim sounded in equitable contribution
and ruled that, because the two-year statute of limitations applied to the claim, ASIC's claim was
time-barred. The trial court sustained the demurrer without leave to amend, and this appeal by
ASIC followed.
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On appeal, ASIC argues that even if the court properly treated ASIC's equitable subrogation claim
as a claim for equitable contribution, the four-year statute of limitations should apply to claims
for equitable contribution. ASIC alternatively argues the court should have applied the four-year
statute of limitations to its claim because ASIC properly may pursue reimbursement from National
under an equitable subrogation claim.


I


FACTUAL AND PROCEDURAL BACKGROUND


A. The Facts 1


1 On appeal from a judgment dismissing an action after sustaining a demurrer without leave
to amend, we accept as true all material facts properly pleaded, but we do not assume the
truth of contentions, deductions or conclusions of law. (See, e.g., Bagatti v. Department of
Rehabilitation (2002) 97 Cal.App.4th 344, 352, 118 Cal.Rptr.2d 443.)


ASIC issued general liability policies to Vision Systems, Inc., and S.D. Interstate Glass (the
insureds) covering the period April 15, 1993, through April 15, 1996. National (the successor
by merger to Transcontinental Insurance Company) issued general liability policies to the same
insureds covering the period April 15, 1996, through April 15, 2002. Both ASIC's *697  policy
and National's policy provided the insureds with coverage for “property damage” during the policy
period caused by an “occurrence.”


The insureds were named as additional defendants in a lawsuit brought by a homeowners
association (the underlying action). The underlying action was settled, and the action against the
insureds dismissed, by April 2007. ASIC contributed $965,666 on behalf of S.D. Interstate Glass,
and $353,071.65 on behalf of Vision Systems, Inc., to settle the actions against the insureds.
National did not contribute to fund the settlements on behalf of either insured. The insureds
assigned to ASIC the insureds' rights against National for the damages the insureds suffered as
a result of National's not contributing to the defense and indemnity costs for settlement of the
underlying action.


**180  B. The Initial Pleadings
ASIC filed an action against National in May 2009, alleging it was entitled to equitable contribution
from National for a portion of the amounts paid by ASIC to settle the underlying action. National
demurred to the complaint on the grounds the action was commenced more than two years after
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the accrual of ASIC's cause of action for equitable contribution and was therefore time-barred by
Code of Civil Procedure 2 section 339, subdivision 1.


2 Statutory references are to the Code of Civil Procedure unless otherwise specified.


Before the scheduled hearing on National's demurrer, ASIC filed a first amended complaint
seeking equitable contribution. The amended pleading alleged ASIC's action was founded on
written instruments, within the ambit of the four-year statute of limitations specified in section 337
because (1) both National and ASIC had issued written policies of insurance to the insureds and (2)
the insureds had in writing assigned their rights against National to ASIC. National again demurred
to the complaint, noting that ASIC's action was in fact one seeking equitable contribution rather
than an action pursued by ASIC as a subrogee of any rights held by the insureds. National therefore
asserted the two-year statute of limitations applicable to contribution claims (rather than the four-
year statute applicable to claims founded on a written instrument) governed ASIC's action, and
the action was time-barred. The trial court agreed and sustained the demurrer, but granted ASIC
the opportunity to amend the complaint to plead a subrogation claim.


C. The Operative Complaint
ASIC filed a second amended complaint purporting to plead a subrogation claim. That complaint
alleged (1) ASIC had a written assignment from the insureds of the damages caused to the insureds
as a result of National's not *698  defending and indemnifying the insureds in the underlying
action; (2) ASIC's action was founded on written instruments: the insurance policies issued by
ASIC and National and the written assignment from the insureds to ASIC; (3) ASIC had settled
the underlying action and had paid for property damages occurring during National's coverage
period; (4) ASIC had been damaged by paying for the release and settlement of claims primarily the
responsibility of National; and (5) “[j]ustice requires that that portion of the settlement representing
damage occurring during [National's] coverage be shifted to [National] under principles of
subrogation.”


National demurred to the complaint, asserting ASIC's action remained a claim for equitable
contribution and was barred by the two-year statute of limitations. National argued ASIC's effort
to relabel the claim as one for subrogation, to make applicable the four-year statute of limitations,
was ineffective because ASIC had not pleaded (and could not plead) the elements essential to a
subrogation claim. National also argued that, to the extent ASIC's claim attempted to plead it was
pursuing the action as assignee of the insureds, the insureds had suffered no losses and therefore
had nothing to assign to ASIC. ASIC opposed the demurrer, asserting (1) it adequately pleaded the
elements necessary to pursue a subrogation claim, (2) the fact the insureds were fully indemnified
did not mean the insured had suffered no loss, and (3) equity should shift to a breaching insurer
its equitable share of the claim.
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The court sustained the demurrer without leave to amend. ASIC timely appealed.


**181  ANALYSIS


A. Claims for Equitable Contribution Are Governed by the Two-year Statute of Limitations
[1]  In Century Indemnity Co. v. Superior Court (1996) 50 Cal.App.4th 1115, 58 Cal.Rptr.2d
69 (Century Indemnity ), the court determined whether the statute of limitations applicable to a
claim for equitable contribution among coinsurers was the two-year statute of limitations specified
by section 339 as an action not founded on an instrument in writing, or the four-year statute of
limitations specified by section 337 as an action founded on a written instrument. (Id. at p. 1117,
58 Cal.Rptr.2d 69.) The Century Indemnity court held the two-year statute applied, and rejected
the holding in Liberty Mut. Ins. Co. v. Colonial Ins. Co. (1970) 8 Cal.App.3d 427, 87 Cal.Rptr.
348 (Liberty ) *699  that the four-year statute of limitations applied to an action for equitable
contribution, concluding that Liberty was “wrongly decided.” (Century Indemnity, at p. 1117, 58
Cal.Rptr.2d 69.)


ASIC asserts we should follow Liberty, reject the analysis of Century Indemnity, and conclude
an action for equitable contribution among coinsurers is governed by the four-year statute of
limitations. ASIC argues Liberty followed (and Century Indemnity is inconsistent with) the
Supreme Court's decision in Comunale v. Traders & General Ins. Co. (1958) 50 Cal.2d 654, 328
P.2d 198 (Comunale ). 3  We agree with the analysis of the court in Century Indemnity and hold a
claim for equitable contribution is subject to the two-year statute of limitations set forth in section
339, subdivision 1.


3 ASIC also argues we should follow Liberty rather than Century Indemnity because ASIC
has pleaded that the insureds' rights had been assigned to ASIC, which brought ASIC under
the umbrella of Comunale and outside the purview of Century Indemnity. However, ASIC's
argument confuses the issue of which statute of limitations applies to a claim for equitable
contribution with the distinct issue of whether ASIC adequately stated a claim as subrogee
or assignee of the insureds' rights. In this part we address only the former issue.


In Century Indemnity, an insurer (Scottsdale Insurance Company (Scottsdale)) sought equitable
contribution from Century for money Scottsdale spent to defend and settle an action against
their coinsured. In rejecting Scottsdale's assertion that the four-year statute of limitations for
breach of contract applied, the court observed: “...Scottsdale's cause of action is not founded
upon an instrument in writing within the meaning of section 337, as it is not an action on
a contract between contracting parties who are in privity. It is instead an action brought on
equitable principles implied in the law and is thus governed by the two-year statute of limitations
prescribed in section 339.” (Century Indemnity, supra, 50 Cal.App.4th at p. 1124, 58 Cal.Rptr.2d
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69.) In reaching this conclusion, the court in Century Indemnity discussed Liberty at length,
as well as the Comunale decision on which Liberty relied, and concluded Liberty was decided
incorrectly. (Century Indemnity, at pp. 1117, 1124, 58 Cal.Rptr.2d 69.) The court in Century
Indemnity concluded “Comunale ... does not support the [Liberty ] court's conclusion [because]
[i]n Comunale, unlike [Liberty ] or the instant action, the parties were in privity of contract....
[¶] ... In Comunale, when the plaintiff, who had been assigned the rights of the insured, sued for
the failure of the insurer to execute in good faith the terms of the insurance agreement, he sued
directly on the contract of insurance.” (Century Indemnity, at pp. 1120–1121, 58 Cal.Rptr.2d 69.)
The Comunale court observed that **182  “[t]he promise which the law implies as an element of
the contract is as much a part of the instrument as if it were written out.” (Comunale, at p. 662, 328
P.2d 198.) Similarly, in Century Indemnity, the court held that when an assignee sues on an implied
contractual promise, it is suing “directly on the contract of insurance.” (Century Indemnity, at p.
1121, 58 Cal.Rptr.2d 69.)


*700  In contrast to Comunale, Liberty and Century Indemnity were not actions based on a written
contract, but instead involved equitable actions. As the court in Century Indemnity observed: “In
[Liberty ], Liberty and Colonial had no contractual relationship. Although it could be said Liberty's
cause of action stemmed remotely from Colonial's contract with its insured, Liberty's action against
Colonial was founded on principles of equity. [¶] In the present case, too, ... there is no privity
of contract between Century and Scottsdale.... Century's obligation to contribute to Scottsdale's
defense of their common insured is one recognized as a matter of law and founded in principles
of equity.” (Century Indemnity, supra, 50 Cal.App.4th at p. 1121, 58 Cal.Rptr.2d 69.) Numerous
cases have reinforced the principle that an action for equitable contribution is rooted in equity, not
contract. (See, e.g., Maryland Casualty Co. v. Nationwide Mutual Ins. Co. (2000) 81 Cal.App.4th
1082, 1089, 97 Cal.Rptr.2d 374; Fireman's Fund Ins. Co. v. Maryland Casualty Co. (1998) 65
Cal.App.4th 1279, 1293, 1294–1295, 77 Cal.Rptr.2d 296 (Fireman's Fund ).)


We agree with the reasoning of the court in Century Indemnity and hold the timeliness of ASIC's
claim for equitable contribution is governed by section 339, subdivision 1. Because ASIC does
not contend its claim for equitable contribution accrued less than two years before ASIC filed suit,
the trial court correctly held ASIC's claim for equitable contribution was barred by the statute of
limitations.


B. ASIC Failed to State a Cause of Action for Subrogation
ASIC's principal contention is that the court should have applied the four-year statute of limitations
to its complaint because the principal thrust of its complaint was for subrogation rather than for
equitable contribution.


The Differences Between Subrogation and Contribution
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In Fireman's Fund, supra, 65 Cal.App.4th 1279, 77 Cal.Rptr.2d 296, the court noted that “ ‘[i]t is
hard to imagine another set of legal terms with more soporific effect than indemnity, subrogation,
contribution, co-obligation and joint tortfeasorship.’ [Quoting Herrick Corp. v. Canadian Ins. Co.
(1994) 29 Cal.App.4th 753, 756, 34 Cal.Rptr.2d 844.] It is also difficult to think of two legal
concepts that have caused more confusion and headache for both courts and litigants than have
contribution and subrogation. [Citation.] Although the concepts of contribution and subrogation
are both equitable in nature, they are nevertheless distinct.” (Fireman's Fund, at p. 1291, 77
Cal.Rptr.2d 296, fn. omitted.)


*701  The Fireman's Fund court, recognizing that there are different public policies supporting
the remedies of contribution and subrogation (Fireman's Fund, supra, 65 Cal.App.4th at p. 1296,
77 Cal.Rptr.2d 296), explained:


“Subrogation is defined as the substitution of another person in place of the creditor or claimant
to whose rights he or she succeeds in relation to the debt or claim. By undertaking to indemnify
or pay the principal debtor's obligation to the creditor or claimant, the ‘subrogee’ is equitably
subrogated to the claimant **183  (or ‘subrogor’), and succeeds to the subrogor's rights against
the obligor. [Citation.] In the case of insurance, subrogation takes the form of an insurer's right
to be put in the position of the insured in order to pursue recovery from third parties legally
responsible to the insured for a loss which the insurer has both insured and paid. [Citations.]”
(Id. at p. 1291–1292, 77 Cal.Rptr.2d 296.)


The Fireman's Fund court also explained:


“The right of subrogation is purely derivative. An insurer entitled to subrogation is in the same
position as an assignee of the insured's claim, and succeeds only to the rights of the insured. The
subrogated insurer is said to ‘ “stand in the shoes” ’ of its insured, because it has no greater rights
than the insured and is subject to the same defenses assertable against the insured. Thus, an
insurer cannot acquire by subrogation anything to which the insured has no rights, and may claim
no rights which the insured does not have. [Citations.]” (Fireman's Fund, supra, 65 Cal.App.4th
at p. 1292, 77 Cal.Rptr.2d 296.)


In contrast to equitable subrogation, which essentially operates as an assignment by operation of
law, the Fireman's Fund court explained that:


“Equitable contribution is entirely different. It is the right to recover, not from the party primarily
liable for the loss, but from a co-obligor who shares such liability with the party seeking
contribution. In the insurance context, the right to contribution arises when several insurers
are obligated to indemnify or defend the same loss or claim, and one insurer has paid more
than its share of the loss or defended the action without any participation by the others. Where
multiple insurance carriers insure the same insured and cover the same risk, each insurer has
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independent standing to assert a cause of action against its coinsurers for equitable contribution
when it has undertaken the defense or indemnification of the common insured. Equitable
contribution permits reimbursement to the insurer that paid on the loss for the excess it paid
over its proportionate share of the obligation, on the theory that the debt it paid was equally and
concurrently owed by the other insurers and should be shared by them pro rata in proportion
to their respective coverage of the risk. The purpose of this rule of equity is to accomplish
substantial justice by equalizing the common burden shared by coinsurers, and to prevent one
insurer from *702  profiting at the expense of others. [Citations.] [¶] This right of equitable
contribution belongs to each insurer individually. It is not based on any right of subrogation
to the rights of the insured, and is not equivalent to ‘ “standing in the shoes” ’ of the insured.
[Citations.] Instead, the reciprocal contribution rights of coinsurers who insure the same risk are
based on the equitable principle that the burden of indemnifying or defending the insured with
whom each has independently contracted should be borne by all the insurance carriers together,
with the loss equitably distributed among those who share liability for it.... [Citations.] ‘As a
matter of equity, insurers of the “same risk” may sue each other for contribution. [Citations.] This
right is not a matter of contract, but flows “ ‘from equitable principles designed to accomplish
ultimate justice in the bearing of a specific burden.’ ” [Citations.] The idea is that the insurers are
“equally bound,” so therefore they “all should contribute to the payment.” [Citation.]' [Quoting
**184  Herrick Corp. v. Canadian Ins. Co., supra, 29 Cal.App.4th at p. 759, 34 Cal.Rptr.2d
844.]” (Fireman's Fund, supra, 65 Cal.App.4th at pp. 1293–1295, 77 Cal.Rptr.2d 296, fns.
omitted, italics added by Fireman's Fund.)


The Essential Elements of a Subrogation Claim
The Fireman's Fund court identified the essential elements of an insurer's cause of action for
equitable subrogation:


“(a) the insured suffered a loss for which the defendant is liable, either as the wrongdoer whose
act or omission caused the loss or because the defendant is legally responsible to the insured for
the loss caused by the wrongdoer; (b) the claimed loss was one for which the insurer was not
primarily liable; (c) the insurer has compensated the insured in whole or in part for the same loss
for which the defendant is primarily liable; (d) the insurer has paid the claim of its insured to
protect its own interest and not as a volunteer; (e) the insured has an existing, assignable cause
of action against the defendant which the insured could have asserted for its own benefit had it
not been compensated for its loss by the insurer; (f) the insurer has suffered damages caused by
the act or omission upon which the liability of the defendant depends; (g) justice requires that
the loss be entirely shifted from the insurer to the defendant, whose equitable position is inferior
to that of the insurer; and (h) the insurer's damages are in a liquidated sum, generally the amount
paid to the insured.” (Fireman's Fund, supra, 65 Cal.App.4th at p. 1292, 77 Cal.Rptr.2d 296.)
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Analysis
[2]  We conclude the trial court correctly sustained the demurrer to ASIC's second amended
complaint because ASIC did not (and cannot) plead all of the elements essential to a claim for
equitable subrogation. Although National *703  concedes ASIC pleaded some of the elements, 4


it contends (and we agree) that many of the essential elements are absent from ASIC's attempt
to recast its claim into one seeking equitable subrogation rather than the time-barred claim for
equitable contribution.


4 National concedes ASIC pleaded it was not a volunteer in making the payments (element
(d)) and that it suffered damages (element (f)). Although National concedes all or parts
of elements (a), (c), and (h) were pleaded, we are less sanguine. For example, element
(a) requires the insured suffered a loss for which the defendant is liable either as (1) the
wrongdoer whose act or omission caused the insured's loss or (2) because the defendant's
relationship to the wrongdoer makes the defendant legally responsible to the insured for
the loss caused by such wrongdoer. National was not the tortfeasor (and was not in some
form of respondeat superior relationship with the tortfeasor) whose wrongdoing caused the
loss suffered by the insured. Similarly, element (h)—which requires the insurer to show
its damages “are in a liquidated sum, generally the amount paid to the insured”—appears
absent, because ASIC's own pleading demonstrated the damages sought by ASIC were for
a “portion” of the amounts paid by ASIC “according to proof,” which appears inconsistent
with the “liquidated sum” requirement. This latter defect highlights that ASIC is not pursuing
equitable subrogation (which “requires that the party to be charged be in an ‘equitable
position ... inferior to that of the insurer’ such that justice requires the entire loss be shifted
from the insurer to the party to be charged,” Fireman's Fund, supra, 65 Cal.App.4th at
p. 1296, 77 Cal.Rptr.2d 296, italics added), but instead is pursuing equitable contribution,
which “aim[s] ... to apportion a loss between two or more insurers ... so that each pays its
fair share.” (Ibid., italics added.)


[3]  [4]  The principle defect in ASIC's pleading is its inability to allege ASIC paid for losses
for which it was not primarily liable and had compensated the insured for losses for which
National was primarily **185  liable. 5  In cases involving progressive damages spanning several
policy periods, each insurer is “responsible for the full extent of the insured's liability (up to
the policy limits), not just for the part of the damage that occurred during the policy period.”
(Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co. (1996) 45 Cal.App.4th 1, 105,
52 Cal.Rptr.2d 690, italics added; accord, Montrose Chemical Corp. v. Admiral Ins. Co. (1995)
10 Cal.4th 645, 678, 42 Cal.Rptr.2d 324, 913 P.2d 878 [insurer liable for entire loss up to policy
limits once coverage triggered].) The amounts paid by ASIC were sums for which ASIC was
primarily liable, even though National may also have been primarily liable for some or all of those
amounts. Although ASIC was entitled to seek contribution from National to ensure the loss is
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“apportion[ed] ... between two ... insurers who cover the same risk ... so that each pays its fair
share” (Fireman's Fund, supra, 65 Cal.App.4th at p. 1296, 77 Cal.Rptr.2d 296), a subrogation
claim (which seeks “to relieve entirely the insurer ... who indemnified the loss and who in equity
was not primarily liable therefor,” (ibid.)) cannot be maintained because ASIC was also primarily
liable for the losses suffered by the insureds.


5 We acknowledge ASIC's complaint alleges National was primarily liable for the damages
that occurred during National's policy period, but on demurrer a court does not accept as
true contentions, deductions or conclusions of law. (See, e.g., Bagatti v. Department of
Rehabilitation, supra, 97 Cal.App.4th at p. 352, 118 Cal.Rptr.2d 443.)


*704  [5]  ASIC also cannot show the claim it seeks to pursue was an existing, assignable cause
of action against National that the insureds could have asserted for their own benefit. 6  As the
Fireman's Fund court explained, unlike contribution—which “exists independently of the rights
of the insured” (Fireman's Fund, supra, 65 Cal.App.4th at p. 1295, 77 Cal.Rptr.2d 296)—a claim
pursued by subrogation “is purely derivative ... [and] ... an insurer cannot acquire by subrogation
anything to which the insured has no rights, and may claim no rights which the insured does not
have.” (Id. at p. 1292, 77 Cal.Rptr.2d 296.) Importantly, the Fireman's Fund court observed that
when, as here, there are several insurance policies covering the same risk, the insured does not
have “the right to recover more than once. Rather, the insured's right of recovery is restricted to
the actual amount of the loss. Hence, where there are several policies of insurance on the same
risk and the insured has recovered the full amount of its loss from one or more, but not all, of the
insurance carriers, the insured has no further rights against the insurers who have not contributed to
its recovery. Similarly, the liability of the remaining insurers to the insured ceases, even if they have
done nothing to indemnify or defend the insured.” (Id. at p. 1295, 77 Cal.Rptr.2d 296.) Once the
insureds were fully defended and indemnified by ASIC, they had no remaining claim for damages
against any nonparticipating insurers (cf., Howard v. American National Fire Ins. Co. (2010) 187
Cal.App.4th 498, 521, 115 Cal.Rptr.3d 42), and the assignability element is thus absent here.


6 The courts have recognized that, when an insurer cannot proceed in equitable subrogation,
an express assignment from the insured of the insured's purported rights adds nothing to the
insurer's ability to recover. (See, e.g., Dobbas v. Vitas (2011) 191 Cal.App.4th 1442, 1455,
119 Cal.Rptr.3d 798.) For this reason, our discussion of ASIC's subrogation claim subsumes
(and makes unnecessary any separate discussion of) ASIC's claim derived from the alleged
assignment from the insureds.


ASIC argues that its right to pursue subrogation is supported by **186  Interstate Fire &
Casualty Ins. Co. v. Cleveland Wrecking Co. (2010) 182 Cal.App.4th 23, 105 Cal.Rptr.3d 606
(Cleveland Wrecking ). However, Cleveland Wrecking did not hold that a coinsurer, who paid to
defend and indemnify an insured against a third party claim, could pursue partial reimbursement
of those amounts against a nonparticipating coinsurer by subrogation from the insured's rights
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against the nonparticipating coinsurer. Instead, Cleveland Wrecking involved a general contractor
(Webcor Construction, Inc. (Webcor)) that hired a subcontractor (Cleveland Wrecking Company
(Cleveland)) and, as part of the subcontract, obtained a contractual promise from Cleveland that
it would defend and indemnify Webcor for claims arising out of Cleveland's work. Cleveland's
employee caused an injury to a worker of another subcontractor, and that worker sued Webcor, but
Cleveland declined Webcor's tender of the defense. Accordingly, Webcor's insurer undertook the
defense and paid the defense and settlement costs. *705  Cleveland Wrecking, at pp. 28–30, 105
Cal.Rptr.3d 606.) The Cleveland Wrecking court held the insurer could seek full reimbursement
from Cleveland by subrogation to Webcor's rights against Cleveland because Cleveland was liable
to Webcor as the wrongdoer that caused the loss, and the loss was not one for which the insurer had
been primarily liable. (Id. at pp. 34–36, 105 Cal.Rptr.3d 606.) None of those elements are present
here: ASIC may not obtain full reimbursement from National for the amount it paid; National was
not the wrongdoer that caused the losses incurred by the insureds and paid by ASIC; and ASIC
was one of the insurers primarily liable to pay the losses. Cleveland Wrecking's discussion of an
insurer's ability to pursue a subrogation claim has no application here.


The other cases cited by ASIC do not alter our conclusion. For example, although ASIC quotes
Maryland Casualty Co. v. National American Ins. Co. (1996) 48 Cal.App.4th 1822, 56 Cal.Rptr.2d
498 (Maryland Casualty ) as holding that a coinsurer is “subrogated to the insured's right to enforce
another insurer's duty to defend” (id. at p. 1829, 56 Cal.Rptr.2d 498), that language was found in the
court's preliminary discussion of whether the coinsurer had standing to bring a declaratory relief
action against another insurer (during the pendency of the underlying litigation against the mutual
insured) to compel the other insurer to contribute to the defense costs for their mutual insured.
The quoted language, which the Maryland Casualty court employed when it rejected the argument
by the nonparticipating insurer that it had no defense obligations until the underlying action had
shown it also had indemnity obligations and therefore the declaratory relief action was premature,
was also mixed with references to other equitable concepts (including contribution ) to support its
conclusion that the action was proper. (Id. at pp. 1828–1829, 56 Cal.Rptr.2d 498.) The discussion
in Maryland Casualty predated Fireman's Fund, and was one of the cases the Fireman's Fund court
believed had muddled the concepts of subrogation and contribution. 7  Because **187  Maryland
Casualty addressed a distinct issue and its *706  language was dicta, we are unpersuaded that
Maryland Casualty should alter our conclusion.


7 The Fireman's Fund court noted that “passing reference[s] to ‘general principles of equitable
subrogation’ ” (Fireman's Fund, supra, 65 Cal.App.4th at p. 1300, 77 Cal.Rptr.2d 296) are
often dicta, and “[w]e suspect this is because the conceptual distinction between equitable
subrogation and contribution generally has no practical impact on the ordinary contribution
case.” (Id. at p. 1300, fn. 7, 77 Cal.Rptr.2d 296, italics added.) The Fireman's Fund court
went on to observe that “our research has identified several cases which do appear to confuse
the concepts of equitable subrogation and contribution,” citing (among others) the Maryland



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021397330&pubNum=7047&originatingDoc=Ia989ff4d276c11e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021397330&pubNum=7047&originatingDoc=Ia989ff4d276c11e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021397330&pubNum=7047&originatingDoc=Ia989ff4d276c11e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021397330&originatingDoc=Ia989ff4d276c11e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203080&pubNum=0003484&originatingDoc=Ia989ff4d276c11e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203080&pubNum=0003484&originatingDoc=Ia989ff4d276c11e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203080&originatingDoc=Ia989ff4d276c11e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203080&pubNum=3484&originatingDoc=Ia989ff4d276c11e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996203080&pubNum=3484&originatingDoc=Ia989ff4d276c11e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998162368&pubNum=3484&originatingDoc=Ia989ff4d276c11e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998162368&pubNum=3484&originatingDoc=Ia989ff4d276c11e1a84ff3e97352c397&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





American States Ins. Co. v. National Fire Ins. Co. of Hartford, 202 Cal.App.4th 692 (2011)
135 Cal.Rptr.3d 177, 12 Cal. Daily Op. Serv. 320, 2012 Daily Journal D.A.R. 197


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


Casualty decision on which ASIC relies, and explained the “references to subrogation in
each of these opinions are actually dicta unnecessary to the decisions in the cases themselves,
which in fact turn on classic principles of equitable contribution.... To the extent these
decisions identify contribution with subrogation or base the former doctrine upon the latter,
we respectfully disagree.” (Fireman's Fund, at pp. 1300–1301, fn. 7, 77 Cal.Rptr.2d 296,
italics added.) We agree with Fireman's Fund's reading of Maryland Casualty, and therefore
conclude Maryland Casualty adds nothing to ASIC's claim that it may pursue an otherwise
time-barred contribution claim under a subrogation label.


[6]  The other cases cited by ASIC are similarly unpersuasive. 8  For example, although ASIC
relies on Transcontinental Ins. Co. v. Insurance Co. of the State of Pennsylvania (2007) 148
Cal.App.4th 1296, 56 Cal.Rptr.3d 491 (Transcontinental ) for the proposition that “the shifting
of a ‘fair share’ of the obligation to the non-participating carrier satisfies [element (g) ] of a
subrogation cause of action,” the Transcontinental court did not involve a dispute between two
primary insurers equally liable to the insured for the entire defense and indemnity obligations.
Instead, Transcontinental involved a dispute between a primary insurer and an excess insurer, for
which “ordinarily there is no contribution ” but “there can be equitable subrogation ... in limited
circumstances....” (Id. at p. 1304, 56 Cal.Rptr.3d 491.) The Transcontinental court concluded that,
because the insurer that defended the entire action “was not primarily liable for [the cost to defend
certain claims, which] satisfies the second element required under equitable subrogation” (id. at p.
1308, 56 Cal.Rptr.3d 491), and the other elements for equitable subrogation were satisfied (ibid.),
the claim was proper. The “not primarily liable” element, which we have already concluded cannot
be shown by ASIC here, makes any discussion by the Transcontinental court of the other elements
inapplicable to this action.


8 We are unpersuaded that a Washington case on which ASIC relies (Mutual of Enumclaw Ins.
Co. v. USF Ins. Co. (2008) 164 Wash.2d 411, 191 P.3d 866) should apply here. In that case,
the court's analysis was heavily dependent on the so-called “selective tender” rule, which
appears to bar a participating insurer from seeking contribution from a nonparticipating
insurer based solely on whether the insured elected to tender to the nonparticipating insurer.
“The selective tender rule has had little traction outside of Illinois” (4 Bruner & O'Connor,
Construction Law (2011) § 11:59), and the rule appears inconsistent with California law that
“the right to equitable contribution exists independently of the rights of the insured ... [and]
where multiple insurers ... share equal contractual liability for the primary indemnification
of a loss or the discharge of an obligation, the selection of which indemnitor is to bear the
loss should not be left to the often arbitrary choice of the loss claimant....” (Fireman's Fund,
supra, 65 Cal.App.4th at p. 1295, 77 Cal.Rptr.2d 296, second italics added.) Because Mutual
of Enumclaw turned principally on rules that appear incompatible with California law, we
ascribe no significance to its analysis.
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C. Conclusion
We are convinced the trial court correctly ruled ASIC's claim for equitable contribution was time-
barred. Although a claim sounding in equitable subrogation may not have been time-barred, we
are also convinced the trial court correctly ruled that ASIC did not and could not state a claim
for equitable subrogation. The trial court correctly sustained National's demurrer without leave to
amend and dismissed the action.


**188  *707  DISPOSITION


The judgment is affirmed. National is entitled to costs on appeal.


Huffman, Acting P.J., and O'Rourke, J., concurred.


All Citations
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ARMSTRONG WORLD INDUSTRIES, INC., Plaintiff, Cross-defendant and Respondent,
v.


AETNA CASUALTY & SURETY COMPANY et al., Defendants and Appellants;
RELIANCE INSURANCE COMPANY, Defendant, Cross-complainant and


Appellant. FIBREBOARD CORPORATION, Cross-complainant and Respondent,
v.


PACIFIC INDEMNITY COMPANY et al., Cross-defendants and Appellants.
GAF CORPORATION, Plaintiff and Appellant,


v.
COLUMBIA CASUALTY COMPANY et al., Defendants and Appellants.


Nos. A049419, A049631, A049654, A049659, A049661, A049663, A049664, A049665,
A049666, A049667, A049668, A049669, A049670, A049671, A049672, A049808, A049875.


Court of Appeal, First District, Division 1, California.
Apr 30, 1996.


[Opinion certified for partial publication. * ]


* Pursuant to California Rules of Court, rules 976(b) and 976.1, this opinion is certified for
publication with the exception of Issue Group I (Lost Insurance Policy), and the designated
portion of part H of Issue Group III.


SUMMARY


Separate declaratory relief actions and related cross-actions involving three asbestos
manufacturers and their various insurance carriers were coordinated and tried in six separate phases
in the trial court. For purposes of appeal, the issues were divided into three major issue groups,
two of which were published: Issue Group II, pertaining to the bodily injury claims against the
manufacturers, including issues relating to the trigger and scope of coverage, the application of
the phrase “neither expected nor intended,” the liability of premerger insurers, and the effect of a
settlement agreement; and Issue Group III, pertaining to the property damage claims against one
of the manufacturers, including issues relating to the coverage for property damage, the trigger and
scope of coverage, the duties to defend and indemnify, and the coverage of one insurer's excess
policy.


Trial Court Rulings *2
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Issue Group II. The trial court was asked to determine the trigger and scope of coverage of the
comprehensive general liability (CGL) policies under which the manufacturers were insured with
respect to asbestos-related bodily injuries. The trial court found, for purposes of the trigger issue,
that the language contained in the various policies was functionally identical, and that the meaning
of the language was plain and unambiguous in requiring indemnification and defense when any
one of three distinct conditions-bodily injury, sickness, or disease-was present during the policy
period. Having found that bodily injury occurs during the period of exposure to asbestos, that it
continues to occur during the latency period even in the absence of further exposure, and that it
continues to occur past the manifestation point, accompanied by sickness and disease, until the
claimant's death from the disease or other causes, the trial court adopted a continuous trigger of
coverage, under which all of a manufacturer's policies in effect from the first exposure to asbestos
or asbestos-containing products until the date of death or the date of a claim, whichever occurs first,
are triggered with respect to an asbestos-related bodily injury claim. The court further concluded
that once a claim is filed by a living claimant, the claimant's bodily injury is no longer an unknown
event and, accordingly, under the loss-in-progress rule, policies beginning after the claim is filed
are not triggered.


With respect to the scope of coverage, the trial court ruled that each manufacturer was required
to be indemnified by one insurer for the full extent of the loss up to the policy's limits, but with
liability ultimately being apportioned among all insurers based on the policy limits and the years
of coverage. Furthermore, the court concluded that the manufacturers did not have an obligation to
share pro rata in indemnification and defense costs because of any uninsured or self-insured periods
of time simultaneous with the occurrence of bodily injury pertaining to a claim. The trial court, in
interpreting the phrase, “neither expected nor intended,” as used in the CGL policies, providing
coverage for injuries that are “neither expected nor intended,” by the insured, determined that it
applied to exclude coverage where the insured acted either willfully, intentionally, or maliciously
for the purpose of causing injury. Applying this test, the court found that, contrary to the arguments
of its insurers, one of the manufacturers had not acted for the purpose of causing injury, and,
hence, the injuries from exposure to asbestos had been neither expected nor intended by the
manufacturer. The court also ruled that an insurer is not required to produce express testimony or
documentation as to an insured's subjective, wrongful intent to cause injury, but may show that
reason mandates that by the very nature of the act undertaken, coupled with the knowledge actually
in possession of the insured, harm must have been intended. The trial court also determined that
*3  the liability policies of one of the manufacturers provided coverage for asbestos-related bodily
injuries attributable to the products of another company with which the manufacturer had merged
after the expiration of the policies. The trial court found that a settlement agreement between two of
the manufacturers and several of the insurers was reasonable and concluded that the manufacturers'
settlement payments were presumptive evidence of their liability with respect to the policies of
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nonsettling insurers, even though, under the settlement, payments by the manufacturers went
toward all claims regardless of whether they were claims for which the manufacturers were liable.


Issue Group III. The trial court was asked to determine the obligations of one manufacturer's
insurers to defend and indemnify it in the so-called “building cases”-the property damage lawsuits
filed against the manufacturer on account of the presence of asbestos-containing building material
(ACBM) in buildings. The trial court concluded that all claims, whether for release of asbestos
fibers or for mere installation of ACBM, were for covered “property damage” under all of the
manufacturer's policies. However, the trial court found that asbestos property damage, unlike
bodily injury, is not necessarily continuous, and instead of a continuous trigger of coverage, it
adopted a multiple trigger, pursuant to which coverage is triggered if it is shown that ACBM
was installed in the buildings in question, that ACBM released fiber or material into the air or
on surfaces of the buildings, or that settled releases of ACBM were disturbed and reentrained
into the air, during any portion of the period that a liability policy was in effect. The trial court
rejected the argument of one insurer that its accident policy did not cover the claims against the
manufacturer, on the ground that such a policy requires a sudden, unexpected event, reasoning
that there is no requirement of suddenness and that, in any event, the release and reentrainment
of asbestos fibers qualify as sudden events. The trial court concluded that each of the triggered
policies was responsible “in full” for the losses, subject to the “no stacking” qualification (only
one policy's limits can apply to each claim) and subject to apportionment among the insurers based
on “other insurance” clauses.


The trial court further ruled that the manufacturer had no obligation to share pro rata in
indemnification or defense costs because of any uninsured or self-insured periods. The trial court
ruled that the insurer under each triggered policy had an independent obligation to pay in full any
indemnity costs on an asbestos building claim and that, if the policy contained a defense obligation,
to also pay in full any defense costs on the claim. The trial court also concluded that none of the
business risk exclusions in the *4  liability policies-damage to the insured's own products, product
recall, and design defect-applied to the asbestos building cases. (Superior Court of the City and
County of San Francisco, No. 753885, Ira A. Brown, Jr., *  Judge.)


* Retired judge of the San Francisco Superior Court sitting under assignment by the
Chairperson of the Judicial Council.


Decision by Court of Appeal


Issue Group II. The Court of Appeal affirmed the judgment concerning the trigger and scope of
coverage for bodily injury claims, but modified it to read that all of a manufacturer's policies
subject to the judgment that were in effect from the date of the claimant's first exposure to the
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manufacturer's asbestos product until the date of death or claim, whichever occurred first, were
triggered on an asbestos-related bodily injury claim, but the claimant was presumed to have been
exposed to all defendant-manufacturers' asbestos products, and the burden was on the insurer to
prove that the claimant was not exposed to its manufacturer-policyholder's product before or during
the policy period. The court held that, because standard CGL policies cover occurrences that result
in injury during the policy period, the operative event, or “trigger of coverage,” that activates
the insurer's defense and indemnity obligations is the injury. The trial court did not err in using
an injury-in-fact analysis to apply a continuous trigger approach, and its conclusion that injury
actually occurs upon exposure to asbestos, even though the injury may not be capable of detection
until much later, and continues until death, was amply supported by its factual findings. Since,
for purposes of determining insurance coverage, absolute precision is not required as to when
the injury occurred, the trial court did not err in finding that, for individuals who had actually
developed asbestos-related injuries, the evidence permitted the inference that injury took place in
the past, that is, that, in retrospect, undiscovered injury existed during the asbestos exposure period
and during the latency period in the absence of exposure. Further, the court held that, since the
doctrine of joint and several liability is one of tort liability, not contract law, it was not applicable
to the obligations of the insurers, and the trial court correctly decided that, although the doctrine
may sometimes have been imposed on the manufacturers in the underlying lawsuits by the injured
persons, it had no application to the obligations of successive insurers of a single manufacturer.
Nevertheless, the trial court's decision with respect to the apportionment of liability among the
insurers did not erroneously impose joint and several liability on them, but, rather, it ensured that
each manufacturer would be indemnified by one insurer for the full extent of the loss up to the
policy's limits, and apportioned liability among all insurers whose policies were triggered by the
claimant's asbestos-related bodily injury. *5


The court also held that, since the apportionment of the liability of multiple insurers on a single
claim, pursuant to “other insurance” provisions, has no bearing on the obligations of the insurers to
the insured, the trial court correctly concluded that the manufacturers were not obligated to share
pro rata in indemnification and defense costs because of any uninsured or self-insured periods of
time simultaneous with the occurrence of bodily injury pertaining to a claim. However, the court
held that a liability insurer has no liability under a policy covering claims of asbestos-related bodily
injuries if the policy expired before the claimant was exposed to the manufacturer-policyholder's
products. In determining the liability insurance coverage of multiple asbestos manufacturers for a
claim of an asbestos-related bodily injury, the claimant will be presumed to have been exposed to
asbestos products of all of the manufacturers, but an insurer is entitled to rebut that presumption and
show that its policy was not triggered because the claimant was first exposed to its manufacturer-
policyholder's products after the policy period had expired. Thus, the trial court erred in ruling
that all of a manufacturer's policies were triggered upon the claimant's exposure to any asbestos
product, regardless of who manufactured it, since, in effect, the decision created an irrebuttable
presumption that all of an asbestos manufacturer's policies are triggered by a claim of injurious
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exposure to any asbestos product. The court also held that, for purposes of determining whether
liability may be imposed on a particular insurer who was on the risk before the claimant was
exposed to the manufacturer-policyholder's product, the insurer's liability does not parallel the
joint and several liability of the manufacturers.


The Court of Appeal reversed the trial court's declaration on the meaning of the “expected or
intended” language, but affirmed the judgment that coverage existed for asbestos bodily injury
claims under the particular policy at issue on appeal. The court held that the use of an objective
standard in determining the meaning of the word “expected,” as used in liability insurance policies
providing coverage for injuries that are “neither expected nor intended” by the insured, would deny
coverage for mere negligence and create an exclusion swallowing the entire purpose of insurance
protection for unintended consequences. Thus, the trial court correctly used a subjective standard
in interpreting the word “unexpectedly” as used in one insurance policy that defined the term
“occurrence” as an event that unexpectedly causes personal injury. The exclusion for injuries that
were not unexpected applied only to injuries that the insured manufacturer subjectively knew or
believed to be practically certain to occur even though it did not act for the purpose of causing
injury. However, the court held that there is a distinction between the words “expected” and
“intended,” such that the insured may *6  expect injuries-that is, believe them to be substantially
certain to occur-without having the express purpose of causing damage. Thus, the trial court erred
in failing to differentiate “expected” from “intended” in interpreting the word “unexpectedly,” and
it should have considered whether the manufacturer, though not intending to cause injury, expected
the injuries because it knew of the hazards of asbestos and was aware of the substantial probability
of harm from its manufacture and sale. Nevertheless, the error was harmless, since the insurer
failed to meet its burden of proving that the manufacturer actually expected bodily injuries from
the use of its asbestos products within the meaning of the policy provision and, thus, the evidence
was insufficient to support a finding that the manufacturer knew or believed that asbestos bodily
injuries were practically certain to occur.


The Court of Appeal reversed the judgment that the liability policies of one of the manufacturers
provided coverage for asbestos-related injuries attributable to the products of another company
with which the manufacturer had merged after the expiration of the policies. The court held that,
although the insuring agreements in the policies obligated the insurers to pay for all sums that
the insured manufacturer became obligated by law to pay, and the manufacturer became obligated
for the liabilities of the other company upon the merger, insurance policies must be read as a
whole, and, thus, the insuring agreements were required to be read in conjunction with the “named
insured” provisions. The other company had not had any relationship with the insured during the
policy periods, and the fact that the companies became affiliated later was not enough to give the
other company the status of a named insured under those provisions of the premerger policies.
Moreover, the court held that language in the liability policies identifying the named insured as
the insured and its affiliated companies as “now existing or hereafter constituted,” indicated an
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intention to provide coverage to the manufacturer despite its assumption of new liabilities resulting
from the acquisition of another company after the policies had expired. Although, in the abstract,
the phrase “or hereafter constituted” could have referred to companies acquired at any time in
perpetuity, as a matter of policy interpretation, the phrase had to be read in the context of the entire
policy, including the policy period. Thus, the named insured definition under the policies did not
include a company acquired after the policy periods ended.


The Court of Appeal affirmed the judgment on the effects of the settlement agreement. The court
held that the general rule placing the burden on the policyholder to establish facts to trigger
coverage of a liability insurance policy is subject to the exception that when the insurer refuses
to accept a settlement that the insured proves to be reasonable, then it is *7  presumed that the
insured is liable to the claimant in the amount of the settlement. The trial court's finding that the
settlement was reasonable had not been challenged on appeal. Moreover, the manufacturers had
offered sufficiently substantial evidence that the settlement was reasonable and that the nonsettling
insurers had declined to join the settlement despite having had the opportunity to do so.


Issue Group III. The Court of Appeal affirmed the judgment concerning the defense and indemnity
obligations of the insurers on asbestos-related property damage claims against the manufacturer,
concerning policy exclusions, and concerning the trigger and scope of coverage, but reversed
the judgment on interpretation of the excess policy and remanded the matter for findings on the
objectively reasonable expectations of the manufacturer. The court held that, in a declaratory relief
action, questions of liability insurance coverage may be determined on the basis of the underlying
pleadings in actions against the insured and such other evidence as is available. Thus, the trial court
properly looked to the nature of the manufacturer's potential liability, taken from the allegations in
the various complaints in the underlying building cases, together with the totality of the evidence,
in ruling on the meaning of “property damage,” as used in the liability policies. The court held that
not only contamination of a building from a release of asbestos fibers into the building's air supply
and onto the building surfaces, but also the mere presence of ACBM in buildings, constitutes a
physical injury and, hence, property damage covered under a liability insurance policy. Thus, the
trial court properly ruled that the manufacturer's liability policies covered claims for the release of
asbestos fibers into buildings, regardless of the amount of fibers that were actually released and
claims alleging that the mere presence of ACBM in buildings was a health hazard, even though
there had been no releases of fibers. In both cases, whether and to what extent there had been
damage to the buildings were factual issues for the underlying building cases, and, for purposes of
determining the insurance coverage, it had to be assumed that damage had occurred for which the
manufacturer would be liable. Moreover, the court held that, with respect to the liability insurance
coverage of an asbestos manufacturer for claims of asbestos-related property damage to buildings,
even if the underlying complaints in the building cases alleged that the mere presence of ACBM
in buildings was a health hazard because of the potential for future releases of asbestos fibers,
and there were no releases of fibers, if the manufacturer was held liable for the mere presence of
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ACBM, the injury to the buildings was a physical one and, hence, property damage covered under
a liability insurance policy. The court also held that, with respect to such coverage, the physical
incorporation of ACBM into buildings is distinguished from cases involving hazardous waste
leaks or spills from containers, that the rule that physical incorporation of a defective product into
another does not constitute property *8  damage unless there is physical harm to the whole was not
applicable, and that the damages allegedly suffered by the building owners from the presence of
ACBM could not be considered solely economic losses. Furthermore, the court held that evidence
introduced by the insurers to show that the mere presence of ACBM is not necessarily injurious
had no bearing on the insurance coverage issue.


With respect to the trigger of coverage issue, the court held, although the rule that liability insurance
coverage is triggered when the injury actually occurred applies with respect to liability insurance
for both asbestos-related bodily injuries and asbestos-related property damage, it is not illogical
to apply different triggers of coverage for the two types of cases. Thus, the trial court's adoption
of a multiple trigger approach was proper, since the evidence indicated that, in contrast to the
continuous, progressive physiological process involved in the inhalation of asbestos, asbestos
property damage is episodic, with measurable intervals between episodes, so that the process
of injuries cannot be deemed continuous. The court also held that the trial court did not err in
concluding that property damage happens at any time asbestos fiber or material is released from
asbestos-containing building material into the air or onto surfaces of buildings, and when settled
releases are disturbed and reentrained into the air, no matter how small the quantity of the released
fibers. Thus, it was not necessary that “sufficiently appreciable” fibers be released in order to
trigger coverage under the manufacturer's liability policies. Moreover, the trial court did not err
in deciding that if the manufacturer was to be held liable for contamination of a building from
released asbestos fibers, each of the manufacturer's liability policies was triggered if any part of
the contamination damage, no matter how small the quantity of the released fibers, took place
when the policy was in effect. The court held that, with respect to the liability insurance coverage
of an asbestos manufacturer for claims of asbestos-related property damage to buildings, if the
manufacturer is held liable for the mere presence of ACBM (and the potential for releases), without
evidence of contamination of a building from released asbestos fibers, coverage under a liability
policy would be triggered only at the time ACBM was installed; it would not also be triggered
by subsequent, incidental releases of asbestos fibers. However, if the manufacturer were held
liable for contamination of a building from the release of asbestos fibers into the air, coverage
would be triggered at the time of installation of ACBM as well as at the time of release. Since the
loss-in-progress rule, providing that an insurer can insure only against a contingent or unknown
loss (Ins. Code, §§ 22, 250), does not apply if the damage was triggering the coverage of an
asbestos manufacturer's liability insurance policy for claims of asbestos-related property damage
to buildings upon *9  reentrainment of asbestos fibers into the air, inasmuch as resuspension of
settled fibers is a continuation of the loss that began when the fibers were released from the ACBM.
Moreover, the rule that, for purposes of determining liability insurance coverage for property
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damage, property damage occurs in the policy year in which a defective product is installed, rather
than the policy year in which it fails or is replaced in anticipation of failure or causes the market
value of the building to diminish is applicable to asbestos products. Thus, the trial court did not
err in selecting the installation of ACBM as an event triggering coverage of the manufacturer's
liability policies.


The court held that the rule, applicable in first party liability insurance cases, that property damage
occurs when the loss is first manifested, is not applicable in a third party liability case involving
property damage from asbestos. The court also held that the trial court properly ruled that accident
insurance policies covered damage to buildings from ACBM, since the release and reentrainment
of asbestos fibers into the air qualified as sudden events so as to constitute accidents within the
meaning of the policies. However, the court held that, contrary to the trial court's conclusion, an
accident insurance policy covers only unexpected and unintended events that are also sudden. The
court held that once one of the manufacturer's liability policies was triggered, the policy obligated
the insurer to pay “all sums” that the manufacturer became legally obligated to pay as damages
because of property damage during the policy period (up to the policy limits), not just for the part
of the damage that occurred during the policy period. Moreover, the apportionment of the liability
of multiple insurers on a single claim, pursuant to “other insurance” provisions, has no bearing
on the obligations of the insurers to the insured. Thus, the trial court correctly concluded that the
manufacturer was not obligated to share pro rata in indemnification or defense costs because of
any uninsured or self-insured periods during which there was property damage. Furthermore, the
scope of the liability insurance coverage of an asbestos manufacturer for claims of asbestos-related
property damage to buildings does not depend on the continuous, indivisible nature of the damage
or the application of a continuous trigger of coverage, and an insurer has an obligation to respond
in full when several successive policies are triggered by continual, episodic property damage.


With respect to the insurers' duty to indemnify and defend, the court held that, although in a
declaratory relief action tried before an insured's liability has been established, the trial court
cannot determine the insurer's indemnity obligation and must limit its declaration to whether the
claim is covered by the policy, the trial court did not err in declaring the insurers' duty to *10
indemnify, since the declaration recognized the prematurity of the manufacturer's request that it
be made and was conditioned on the manufacturer being held liable for the damages alleged in
the underlying complaints. Moreover, the manufacturer was not required to prove that its liability
would necessarily result from covered property damage; for purposes of deciding the coverage
dispute, the trial court had properly looked to the allegations of the underlying complaints and
had assumed the manufacturer would be held liable for the damages alleged therein. In addition,
the allegations of damages from the presence of ACBM in buildings, which were made in the
underlying complaints against the manufacturer, were not conclusory and were sufficient to show
a potential for coverage and to give rise to a duty on the part of the liability insurers to defend
the manufacturer.
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With respect to the business risk exclusions in the policies, the court held that the trial court did
not err in concluding that none of the business risk exclusions in the liability policies applied to
the underlying asbestos building cases, since a decision on the applicability of the exclusions did
not need to await a determination of the actual basis for the manufacturer's liability. Rather, for
purposes of determining whether the property damage claims were covered or excluded under the
policies, it had to be assumed that the manufacturer would be held liable for the damages alleged
in the complaints in the underlying cases. The court held that the exclusion for damage to the
insured's own products was not applicable, since the underlying asbestos building cases alleged
damage to the remainder of the buildings, not damage to the ACBM. The exclusion for product
recall was not applicable, since the exclusion applies only to the cost of withdrawing a product
due to an apprehended danger but does not apply to actual damage caused by the product itself.
And, the active malfunctioning exception to the exclusion for design defect was applicable so as to
make the exclusion itself inapplicable. The exception was applicable not only with respect to the
allegations in the underlying asbestos building cases that released asbestos fibers had contaminated
buildings, but also with respect to the allegations of damages from the mere presence of ACBM.
(Opinion by Dossee, J., with Newsom, J., *  and Stein, Acting P. J., concurring.)


* Retired Associate Justice of the Court of Appeal, First District, sitting under assignment by
the Chairperson of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
Insurance Contracts and Coverage § 10--Interpretation of Contracts--As Judicial Function.
Interpretation of an insurance *11  policy is primarily a judicial function, and when the trial court's
interpretation did not depend on conflicting extrinsic evidence, the reviewing court makes its
own independent determination of the policy's meaning. In interpreting an insurance contract, the
court's fundamental goal is to give effect to the mutual intention of the parties, which is inferred,
if possible, solely from the written provisions of the contract. If contractual language is clear and
explicit, it governs. Words in an insurance policy must be interpreted as a layperson would interpret
them, in their ordinary and popular sense unless the parties intended a special or technical sense,
and a policy should not be read as it might be analyzed by an attorney or an insurance expert, even
if the policyholder is a sophisticated insured. Ambiguous policy language must be resolved by
interpreting it in accordance with the insured's objectively reasonable expectations, and only if this
method fails to resolve the ambiguity will the policy provision be construed in favor of the insured.
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(2)
Insurance Contracts and Coverage § 77--Liability Insurance--Trigger of Coverage.
Because standard comprehensive general liability insurance policies cover occurrences that result
in injury during the policy period, the operative event, or “trigger of coverage,” that activates
the insurer's defense and indemnity obligations is the injury; that is, occurrence policies (as
distinguished from claims-made policies) are invoked, or “triggered,” when the injury takes place.


[Event triggering liability insurance coverage as occurring within period of time covered by
liability insurance policy where injury or damage is delayed-modern cases, note, 14 A.L.R.5th
695.]


(3)
Insurance Contracts and Coverage § 77--Liability Insurance--Trigger of Coverage--Continuous
Trigger--Injury-in-fact Analysis--Asbestos-related Bodily Injuries.
In an action to determine the liability insurance coverage of three asbestos manufacturers for
claims of asbestos-related bodily injuries, the trial court did not err in using an injury-in-fact
analysis to apply a continuous trigger approach in determining when injury occurred from exposure
to the manufacturers' asbestos within the meaning of the manufacturers' comprehensive general
liability insurance policies. Since claims involving asbestos-related diseases involve unique facts,
the injury-in-fact trigger may be appropriate. In the context of continuous or progressively
deteriorating injuries, the injury-in-fact trigger, like the continuous injury trigger, affords coverage
for continuing or progressive injuries occurring during successive policy periods subsequent to
the established date of the *12  initial injury-in-fact. Thus, the continuous trigger pertains to the
duration of coverage, providing coverage throughout successive policy periods. The injury-in-fact
trigger establishes the onset of injury, to determine when coverage begins.


(4a, 4b)
Insurance Contracts and Coverage § 77--Liability Insurance-- Trigger of Coverage--Asbestos-
related Bodily Injuries.
In an action to determine the liability insurance coverage of three asbestos manufacturers for
claims of asbestos-related bodily injuries, the trial court did not err in adopting a continuous
trigger approach, in determining when injury occurred from exposure to the manufacturers' general
liability (CGL) insurance policies. The trial court's conclusion that injury actually occurs upon
exposure to asbestos, even though the injury may not be capable of detection until much later,
and continues until death, was amply supported by its factual findings with respect to the medical
evidence and those findings were binding on the appellate court. Moreover, there was nothing in
the language of the policies to require as a condition of coverage that the injury be discovered
at any point in time. To read the CGL occurrence policies to provide coverage only when the
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injury became apparent during the policy period would unfairly transform the policies into “claims
made” policies.


(5)
Insurance Contracts and Coverage § 77--Liability Insurance--Trigger of Coverage--Asbestos-
related Bodily Injuries--Validity of Retrospective Analysis.
In an action to determine the liability insurance coverage of three asbestos manufacturers for claims
of asbestos-related bodily injuries, the trial court's finding that, for individuals who had actually
developed asbestos-related injuries, the evidence permitted the inference that injury took place
in the past, that is, that, in retrospect, undiscovered injury existed during the asbestos exposure
period and during the latency period in the absence of exposure, was not in error. For purposes of
determining insurance coverage, absolute precision is not required as to when the injury occurred;
all that is necessary is reasonably reliable evidence that the injury, sickness, or disease more likely
than not occurred during a period of coverage.


(6a, 6b, 6c)
Insurance Contracts and Coverage § 106--Extent of Liability of Insurer--Liability Insurance--
Multiple Insurers--Asbestosrelated Bodily Injuries--Apportionment of Liability.
In an action to determine the liability insurance coverage of three asbestos manufacturers for claims
of asbestos-related bodily injuries, each of the multiple insurers was required to bear potential
liability for an entire *13  claim, subject to allocation based on the “other insurance” provisions of
their policies. Thus, the trial court did not err in ruling that each manufacturer was to be indemnified
by one of the various insurers for the full extent of the loss up to the policy's limits, but with
liability ultimately being apportioned among all insurers based on the policy limits and the years
of coverage. The trial court's decision did not erroneously impose joint and several liability on the
insurers, but rather it ensured that each manufacturer would be indemnified by one insurer for the
full extent of the loss up to the policy's limits, and apportioned liability among all insurers whose
policies were triggered by the claimant's asbestos-related bodily injury.


(7)
Insurance Contracts and Coverage § 118--Apportionment of Risk--Other Insurance Clauses.
When multiple insurance policies share the same risk but have inconsistent “other insurance”
clauses, the general rule is to prorate according to the policy limits.


(8a, 8b)
Insurance Contracts and Coverage § 118--Apportionment of Liability--Applicability of Doctrine
of Joint and Several Liability.
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In an action to determine the liability insurance coverage of three asbestos manufacturers for
claims of asbestos-related bodily injuries, the contractual obligations of the insurers to a single
manufacturer-policyholder were separate and distinct from the tort liability of multiple asbestos
manufacturers to an asbestos claimant. Thus, since the doctrine of joint and several liability is
one of tort liability, not contract law, it was not applicable to the obligations of the insurers, and
the trial court correctly decided that, although the doctrine may sometimes have been imposed on
the manufacturers in the underlying lawsuits by the injured persons, it had no application to the
obligations of successive insurers of a single manufacturer-policyholder.


(9a, 9b)
Insurance Contracts and Coverage § 117--Liability Insurance-- Apportionment of Liability--
Asbestos-related Bodily Injuries--Obligation of Policyholder to Share Pro Rata in Costs for
Uninsured or Self-insured Periods.
In an action to determine the liability insurance coverage of three asbestos manufacturers for claims
of asbestos-related bodily injuries, the trial court correctly concluded that the manufacturers were
not obligated to share pro rata in indemnification and defense costs because of any uninsured
or self-insured periods of time simultaneous with the occurrence of bodily injury pertaining to a
claim. The apportionment of the liability of multiple insurers on a single claim, pursuant to “other
insurance” provisions, *14  had no bearing on the obligations of the insurers to the insured. The
insurance policies obligated the insurers to pay “all sums” that the manufacturers became legally
obligated to pay as damages because of bodily injury during the policy periods, which means that
once coverage was triggered, an insurer's obligation to a manufacturer was to cover its liability
“in full” up to the policy limits. It was irrelevant that only part of the asbestos-related disease
developed during any single policy period or during a period in which the manufacturer had no
insurance.


[Self-insurance against liability as other insurance within meaning of liability insurance policy,
note, 46 A.L.R.4th 707.]


(10)
Insurance Contracts and Coverage § 117--Liability Insurance-- Apportionment of Liability--
Distinction Between Apportionment Among Multiple Insurers and Apportionment Between
Insurer and Insured.
In suits between an insured and an insurer to determine coverage, interpretation of the policy
language will typically take precedence. In contrast, where two or more comprehensive general
liability insurance carriers turn to the courts to allocate the costs of indemnity for a paid loss,
different contractual and policy considerations may come into play in the effort to apportion such
costs among the insurers. The task may require allocation of contribution amongst all insurers on
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the risk in proportion to their respective policies' liability limits (such as deductibles and ceilings)
or the time periods covered under each such policy.


(11a, 11b)
Insurance Contracts and Coverage § 77--Liability Insurance-- Trigger of Coverage--Asbestos-
related Bodily Injuries--Multiple Manufacturers and Insurance Policies--Claimant Not Exposed
to Product Until After Expiration of Insurer's Policy.
A liability insurer has no liability under a policy covering claims of asbestos-related bodily injuries
if the policy expired before the claimant was exposed to the policyholder's products and, even
though coverage of such a policy is triggered continuously, upon exposure, upon manifestation,
and upon exposure-in-residence, it is not enough to trigger coverage that the claimant experienced
some asbestos-related injury during a policy period; the injury must have resulted from exposure
to the policyholder's products. Thus, in an action to determine the liability insurance coverage of
three asbestos manufacturers for claims of asbestos-related bodily injuries, the trial court erred in
ruling that all of a manufacturer's policies were triggered upon the claimant's exposure to *15
any asbestos product, regardless of who manufactured it. The effect of this decision was to trigger
an insurer's indemnity obligations even if the claimant had not been exposed to the manufacturer's
product until after the insurer's policy period had expired.


(12a, 12b)
Insurance Contracts and Coverage § 128--Liability Insurance-- Actions--Presumptions and Burden
of Proof--Trigger of Coverage--Asbestos-related Bodily Injuries--Multiple Manufacturers and
Insurance Policies--Time of Exposure.
In determining the liability insurance coverage of multiple asbestos manufacturers for a claim of
an asbestos-related bodily injury, the claimant will be presumed to have been exposed to asbestos
products of all of the manufacturers, but an insurer is entitled to rebut that presumption and
show that its policy was not triggered because the claimant was first exposed to its manufacturer-
policyholder's products after the policy period had expired. Thus, in an action to determine the
liability insurance coverage of three asbestos manufacturers for claims of asbestos-related bodily
injuries, the trial court erred in ruling that all of a manufacturer's policies were triggered upon
the claimant's exposure to any asbestos product, regardless of who manufactured it. In effect, the
decision created an irrebuttable presumption that all of an asbestos manufacturer's policies are
triggered by a claim of injurious exposure to any asbestos product.


(13)
Insurance Contracts and Coverage § 77--Liability Insurance--Trigger of Coverage--Asbestos-
related Bodily Injuries--Multiple Manufacturers and Insurance Policies--Claimant Not Exposed to
Product Until After Expiration of Insurer's Policy--Joint and Several Liability.
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In a case involving the liability insurance coverage of multiple asbestos manufacturers for a claim
of an asbestos-related bodily injury, for purposes of determining whether liability may be imposed
on a particular insurer who was on the risk before the claimant was exposed to the manufacturer-
policyholder's product, the insurer's liability does not parallel the joint and several liability of the
manufacturers. The liability of the manufacturers is not necessarily joint and several and, in any
event, this is an issue concerning the trigger of coverage, not apportionment of liability. Whether
the liability of the manufacturers is joint and several, proportionate to market share, the contractual
obligation of an insurer to indemnify the manufacturer-policyholder, that is, to pay all sums that its
manufacturer-policyholder becomes legally obligated to pay, arises only if coverage is triggered.
Further, coverage is triggered only if the claimant was exposed to the manufacturer's product either
before or during the policy period. *16


(14a, 14b, 14c)
Insurance Contracts and Coverage § 80--Liability Insurance--Exclusions and Limitations--Injury
Not Unexpected--Subjective Awareness as Test of “Expected” Injury.
The use of an objective standard in determining the meaning of the word “expected,” as used in
liability insurance policies providing coverage for injuries that are “neither expected nor intended”
by the insured such that coverage is excluded if the policyholder should have known of the dangers
of its conduct, would deny coverage for mere negligence and create an exclusion swallowing
the entire purpose of insurance protection for unintended consequences. Thus, in an action to
determine the liability insurance coverage of asbestos manufacturers for claims of asbestos-
related bodily injuries, the trial court correctly used a subjective standard in interpreting the word
“unexpectedly” as used in one insurance policy that defined the term “occurrence” as an event that
unexpectedly causes personal injury. The exclusion for injuries that were not unexpected applied
only to injuries that the manufacturer subjectively knew or believed to be practically certain to
occur even though it did not act for the purpose of causing injury.


[Construction and application of provision of liability insurance policy expressly excluding
injuries intended or expected by insured, note, 31 A.L.R.4th 957.]


(15a, 15b, 15c, 15d)
Insurance Contracts and Coverage § 80-- Liability Insurance--Exclusions and Limitations--Injury
Not Unexpected-- “Expected” and “Intended” Distinguished.
There is a distinction between the words “expected” and “intended,” as used in liability insurance
policies providing coverage for injuries that are “neither expected nor intended” by the insured: the
insured may expect injuries-that is, believe them to be substantially certain to occur-without having
the express purpose of causing damage. Thus, in an action to determine the liability insurance
coverage of asbestos manufacturers for claims of asbestos-related bodily injuries, the trial court
erred in failing to differentiate “expected” from “intended” in interpreting the word “unexpectedly”
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as used in one insurance policy that defined the term “occurrence” as an event that unexpectedly
causes personal injury. The trial court should have considered whether the insured manufacturer,
though not intending to cause injury, expected the injuries because it knew of the hazards of
asbestos and was aware of the substantial probability of harm from its manufacture and sale.
Moreover, the trial court was sufficiently aware of this issue despite any failure of the insurer to
alert it to the distinct language of the policy. *17


(16)
Insurance Contracts and Coverage § 78--Liability Insurance-- Definitions--“Expect”:Words,
Phrases, and Maxims--Expect.
The plain and ordinary meaning of “expect” is to anticipate, to consider probable or certain. Thus,
the term “expected,” as used in the language of insurance policies, means anticipation with a high
degree of probability, no matter whether the degree of that probability is expressed as substantially
certain, practically certain, highly likely, or highly probable.


(17)
Insurance Contracts and Coverage § 77--Liability and Indemnity Insurance--Costs of Doing
Business or Calculated Risks as Insurable.
Ordinarily insurance does not provide indemnification for the type of economic detriments that
occur so regularly that they are commonly regarded as a cost, rather than as an insurable risk, of an
enterprise or activity. Closely associated with this basic principle is the view that it is fundamentally
inconsistent with the legitimate purpose of an insurance arrangement for one to seek to use it as
protection against calculated risks. If the insured is allowed through intentional or reckless acts to
consciously control the risks covered by the policy, a central concept of insurance is violated.


(18a, 18b)
Appellate Review § 184--Harmless Error--Failure to Make Finding of Fact--Evidence Insufficient
to Sustain Finding.
In an action to determine the liability insurance coverage of asbestos manufacturers for claims of
asbestos-related bodily injuries, the trial court's error in failing to differentiate “expected” from
“intended” in interpreting the word “unexpectedly” as used in one insurance policy that defined
the term “occurrence” as an event that unexpectedly causes personal injury, was harmless. When
a trial court fails to make a finding on a material issue, the omission is harmless error unless the
evidence is sufficient to sustain a finding in favor of the complaining party, and the evidence was
insufficient to support a finding that the insured manufacturer knew or believed that asbestos-
related bodily injuries were practically certain to occur.


(19)
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Insurance Contracts and Coverage § 128--Liability Insurance--Actions-- Burden of Proof--
Expectation by Insured of Bodily Injury From Asbestos.
In an action to determine the liability insurance coverage of asbestos manufacturers for claims
of asbestos-related bodily injuries, an insurer whose policy excluded coverage for injuries that
were not unexpected failed to meet its burden of proving that its insured manufacturer actually
expected bodily injuries from the use of *18  the manufacturer's asbestos products within the
meaning of that provision. Although there was evidence of the manufacturer's general knowledge
of asbestos dangers that might have supported a finding that it should have expected the asbestos
bodily injuries, general knowledge of the hazards of asbestos is not equivalent to knowledge that
such injuries were practically certain to occur. The record indicated that the manufacturer's officials
believed that the company's asbestos products were not dangerous, that they were taking every
precaution to protect their workers from any dangers from breathing asbestos dust, and that the
workers would not be harmed as long as the dust levels were controlled.


(20a, 20b, 20c)
Insurance Contracts and Coverage § 79--Liability Insurance--Risks Covered--Liability of Insured
for Claims Against Another Company With Which Insured Merged After Policy Expired.
In an action to determine the liability insurance coverage of asbestos manufacturers for claims of
asbestos-related bodily injuries, the trial court erred in determining that the liability policies of one
of the manufacturers provided coverage for asbestos-related injuries attributable to the products
of another company with which the manufacturer had merged after the expiration of the policies.
Although the insuring agreements in the policies obligated the insurers to pay for all sums that
the insured manufacturer became obligated by law to pay, and the manufacturer became obligated
for the liabilities of the other company upon the merger, insurance policies must be read as a
whole and, thus, the insuring agreements were required to be read in conjunction with the “named
insured” provisions. The other company had not had any relationship with the manufacturer during
the policy periods, and the fact that the companies became affiliated later was not enough to give
the other company the status of a named insured under those provisions of the premerger policies.


(21)
Insurance Contracts and Coverage § 10--Interpretation of Contracts-- Effect of Availability of
Other Insurance.
Generally, insurance policies should be interpreted as if no other insurance is available. Thus, in
construing the liability policies of an asbestos manufacturer to determine whether they covered
the liability for claims of asbestos-related bodily injuries of another company with which the
manufacturer had merged after the policies had expired, the availability of coverage under the
other company's own liability policies was not a valid consideration.


(22a, 22b)
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Insurance Contracts and Coverage § 79--Liability Insurance-- Named Insured as Including
Company as “Hereafter Constituted”--Interpretation in Context of Policy Period.
In an action *19  to determine the liability insurance coverage of asbestos manufacturers for claims
of asbestos-related bodily injuries, the trial court erred in determining that the plain meaning of
“hereafter constituted,” as used in two liability policies to identify the named insured manufacturer
as the insured and its affiliated companies as “now existing or hereafter constituted,” indicated an
intention to provide coverage to the manufacturer despite its assumption of new liabilities resulting
from the acquisition of another company after the policies had expired. Although, in the abstract,
the phrase “or hereafter constituted” could have referred to companies acquired at any time in
perpetuity, as a matter of policy interpretation, the phrase had to be read in the context of the entire
policy, including the policy period. Thus, the named insured definition under the policies did not
include a company acquired after the policy periods ended. This conclusion was applicable as
well to another policy, which expressly limited the named insured to those companies owned or
acquired by the insured during the policy term.


(23)
Insurance Contracts and Coverage § 79--Liability Insurance--Duration.
A liability insurance policy has a finite duration. Pursuant to Ins. Code, § 381, subd. (e), the period
of time during which the insurance policy is effective is an essential element of a liability insurance
contract. The insurer's obligation to indemnify is limited to insurable events occurring during the
coverage period and, unless coverage has been triggered during the policy period, there is no
coverage once the policy period has ended. Logically, then, neither is there a named insured once
the policy period has ended. Thus, a corporate acquisition taking place after the policy has expired
can have no retroactive effect on the identity of the named insured during the policy period.


(24a, 24b)
Insurance Contracts and Coverage § 128--Liability Insurance-- Actions--Refusal of Insurer to
Accept Settlement--Presumption of Insured's Liability.
The general rule placing the burden on the policyholder to establish facts to trigger coverage of
a liability insurance policy is subject to the exception that when the insurer refuses to accept a
settlement that the insured proves to be reasonable, it is presumed that the insured is liable to the
claimant in the amount of the settlement. Thus, in an action to determine the liability insurance
coverage of three asbestos manufacturers for claims of asbestos-related bodily injuries, once the
trial court found that a settlement between two of the manufacturers and some of the insurers
was reasonable, it correctly found that the manufacturers' settlement payments were presumptive
evidence of their liability with respect to the policies of *20  nonsettling insurers. This was so even
though, under the settlement, payments by the manufacturers went toward all claims regardless
of whether they were claims for which the manufacturers were liable. The manufacturers had
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offered sufficiently substantial evidence that the settlement was reasonable and that the nonsettling
insurers had declined to join the settlement despite having had the opportunity to do so.


(25a, 25b)
Insurance Contracts and Coverage § 110--Adjustment of Loss and Liability--Insurer's Breach of
Duty to Act in Good Faith--Right of Insured to Settle and Sue Insurer for Reimbursement.
If an insurance carrier breaches its contract with the insured and erroneously denies coverage or
refuses to defend, then the insured is entitled to make a reasonable settlement with the claimant
and to sue the carrier to recover the amount of the settlement. Even if the insurer has not denied
coverage or refused to defend, the insurer has a duty to accept a reasonable settlement, and the
insurer's refusal to settle may give rise to the insured's action for reimbursement of the settlement.


(26a, 26b)
Insurance Contracts and Coverage § 128--Reimbursement Action Following Insurer's Breach of
Contract or Refusal to Settle--Presumption of Insured's Liability.
In an action by an insured against its insurer for reimbursement of a settlement following the
insurer's breach of contract by erroneously denying coverage or refusing to defend the insured,
the settlement is presumptive evidence of the insured's legal liability on the third party's claim and
the amount of the insured's liability. In an action for reimbursement of a settlement following the
insurer's breach of its duty to accept a reasonable settlement, the insured has the burden of showing
the settlement was reasonable and, if he or she meets that burden, then the act of settlement raises
the presumptions that the claim was legitimate and the amount of the settlement was the amount
of the insured's liability.


(27)
Insurance Contracts and Coverage § 122--Liability Insurance-- Declaratory Relief Action to
Determine Coverage--Assumption of Injury Based on Underlying Pleadings.
In a declaratory relief action, questions of liability insurance coverage may be determined on the
basis of the underlying pleadings in actions against the insured and such other evidence as is
available. Thus, in an action for declaratory relief to determine the liability insurance coverage
of an asbestos manufacturer for claims of asbestos-related property damage to buildings, the trial
court properly looked to the nature of the manufacturer's *21  potential liability, taken from the
allegations in the various complaints in the underlying building cases, together with the totality
of the evidence, in ruling on the meaning of “property damage,” as used in the liability policies.
The trial court's conclusion that the claims of injury were covered “property damage” as defined
by the policies was necessarily based on the assumption that there had been legally compensable
injuries to the buildings for which the manufacturer would be held liable, for if it were ultimately
determined that there had been no such injuries, there would be no need for insurance coverage.
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(28)
Insurance Contracts and Coverage § 127--Liability Insurance-- Declaratory Relief Action to
Determine Coverage--Evidence--Admissibility.
In an action for declaratory relief to determine the liability insurance coverage of an asbestos
manufacturer for claims of asbestos-related property damage to buildings, the trial court did not err
in admitting the deposition testimony of experts, which the trial court had initially excluded from
the manufacturer's case-in-chief, but which the trial court eventually admitted after various insurers
had moved for judgment on the ground that the manufacturer had failed to prove property damage.
Although the testimony supported the manufacturer's position that buildings are injured by the
presence of asbestos-containing building material, that position was founded in the allegations
of the complaints in the underlying building cases against the manufacturer, and the trial court
properly relied primarily on those allegations and assumed, for purposes of the declaratory relief
action, that the buildings suffered damage for which the manufacturer would be held liable. Thus,
admission of the testimony was not prejudicial to the insurers.


(29)
Insurance Contracts and Coverage § 79--Liability Insurance--Risks Covered--Property Damage--
Asbestos Contamination of Buildings as Physical Injury--Release of Asbestos Fibers.
The contamination of a building from the release of asbestos fibers into the building's air supply
and onto the building surfaces constitutes a physical injury and, hence, property damage covered
under a liability insurance policy. Thus, in an action for declaratory relief to determine the liability
insurance coverage of an asbestos manufacturer for claims of asbestos-related property damage to
buildings, the trial court properly ruled that the manufacturer's liability policies covered claims for
the release of asbestos fibers into buildings, regardless of the amount of fibers that were actually
released. Whether and to what extent a release of asbestos fibers had damaged the buildings were
factual issues for the *22  underlying building cases and, for purposes of determining the insurance
coverage for the property damage claims, it had to be assumed that damage had occurred for
which the manufacturer would be liable. As long as it was to be held liable for the release of
asbestos fibers, whatever the level of contamination, the injury was a physical injury covered by
the insurance policies.


(30a, 30b)
Insurance Contracts and Coverage § 79--Liability Insurance-- Risks Covered--Property Damage--
Asbestos Contamination of Buildings as Physical Injury--Presence of Asbestos-containing
Building Material.
The mere presence of asbestos-containing building material (ACBM) in a building constitutes a
physical injury to the building and, hence, property damage covered under a liability insurance
policy. Thus, in an action for declaratory relief to determine the liability insurance coverage of
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an asbestos manufacturer for claims of asbestos-related property damage to buildings, the trial
court properly ruled that the manufacturer's liability policies covered claims alleging that the mere
presence of ACBM in buildings was a health hazard, even though there had been no releases of
fibers. If the manufacturer was to be held liable for the mere presence of ACBM, the injury to the
buildings was a physical one and, hence, property damage covered by the policies. Whether ACBM
had actually caused harm was a question for the underlying building cases and, for purposes of
determining insurance coverage, it had to be assumed that the presence of ACBM constituted an
injury to the buildings for which the manufacturer would be liable.


(31)
Insurance Contracts and Coverage § 79--Liability Insurance--Risks Covered--Property Damage--
Asbestos Contamination of Buildings as Physical Injury--Presence of Asbestos-containing
Building Material--As Physically Incorporated Into Building.
With respect to the liability insurance coverage of an asbestos manufacturer for claims of asbestos-
related property damage to buildings, even if the underlying complaints in the building cases
allege that the mere presence of asbestos-containing building material (ACBM) in buildings is
a health hazard because of the potential for future releases of asbestos fibers, and there have
been no releases of fibers, if the manufacturer is held liable for the mere presence of ACBM, the
injury to the buildings is a physical one and, hence, property damage covered under a liability
insurance policy. Once installed, the ACBM is physically linked with or physically incorporated
into the building and, therefore, physically affects tangible property. The term “physical injury”
covers a loss that results from physical contact, as when a *23  potentially dangerous product
is incorporated into another and, because it is incorporated and not merely contained, must be
removed, at some cost, in order to prevent the danger from materializing.


(32)
Insurance Contracts and Coverage § 79--Liability Insurance--Risks Covered--Property Damage--
Asbestos Contamination of Buildings as Physical Injury--Presence of Asbestos-containing
Building Material--As Distinguished From Hazardous Waste Leaks.
With respect to the liability insurance coverage of an asbestos manufacturer for claims of asbestos-
related property damage to buildings, the physical incorporation of asbestos-containing building
material into the buildings is distinguished from those cases involving hazardous waste leaks or
spills from containers. In those cases, the remedial costs incurred in cleaning up contaminated
waste sites are covered by comprehensive general liability policies, but “prophylactic” costs-costs
incurred in advance of any release of hazardous waste, to prevent threatened future pollution-are
not incurred because of property damage. In contrast, in an asbestos case, because the potentially
hazardous material is physically touching and linked with the building, and not merely contained
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within it, the injury is physical even without a release of toxic substances into the building's air
supply.


(33)
Insurance Contracts and Coverage § 79--Liability Insurance--Risks Covered--Property Damage--
Asbestos Contamination of Buildings as Physical Injury--Presence of Asbestos-containing
Building Material--Rule That Physical Incorporation of Defective Product Into Another
Constitutes Physical Harm to Whole--Applicability.
With respect to the liability insurance coverage of an asbestos manufacturer for claims of asbestos-
related property damage from the physical incorporation of asbestos-containing building material
(ACBM) into buildings, the rule that physical incorporation of a defective product into another
does not constitute property damage unless there is physical harm to the whole is not applicable.
That rule is designed to limit the liability coverage of contractors against claims of defective
materials or poor workmanship, for such claims are a commercial risk that is not passed on to
the liability insurer. In an asbestos case, however, the manufacturer is facing liability not as a
contractor but as a manufacturer or supplier of ACBM. The claims against the manufacturer go
beyond allegations of defective work or materials and allege injury to other property.


(34)
Insurance Contracts and Coverage § 79--Liability Insurance--Risks Covered--Property Damage--
Asbestos Contamination of *24  Buildings as Physical Injury--Presence of Asbestos-containing
Building Material--As Resulting Only in Economic Loss
With respect to the liability insurance coverage of an asbestos manufacturer for claims of asbestos-
related property damage from the physical incorporation of asbestos-containing building material
(ACBM) into buildings, the damages allegedly suffered by the building owners from the presence
of ACBM cannot be considered solely economic losses. Diminished market value or abatement
costs or costs of inspecting, assessing, and maintaining the in-place ACBM are not the “property
damage.” They are damages because of property damage, that is, they are the alternative measures
of the physical injury to the building. The fact that the measure of damages is economic does not
preclude a physical injury.


(35a, 35b)
Insurance Contracts and Coverage § 127--Liability Insurance-- Declaratory Relief Action
to Determine Coverage for Property Damage--Asbestos Contamination of Buildings as
Physical Injury--Presence of Asbestos-containing Building Material--Evidence of Injuriousness--
Relevancy.
In an action for declaratory relief to determine the liability insurance coverage of an asbestos
manufacturer for claims of asbestos-related property damage to buildings, in which action some
of the underlying claims against the manufacturer alleged that the mere presence of asbestos-
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containing building material (ACBM) in buildings was a health hazard, evidence introduced
by the insurers to show that the mere presence of ACBM is not necessarily injurious had no
bearing on the insurance coverage issue. That issue was separate and distinct from the question
of the manufacturer's liability; whether ACBM had actually caused harm was a question for
the underlying building cases and, for purposes of determining insurance coverage, it had to
be assumed that the presence of ACBM constituted an injury to the buildings for which the
manufacturer would be liable.


(36a, 36b)
Insurance Contracts and Coverage § 77--Liability Insurance-- Trigger of Coverage--Asbestos-
related Property Damage.
In an action to determine the liability insurance coverage of an asbestos manufacturer for claims of
asbestos-related property damage to buildings, the trial court properly adopted a multiple trigger
approach in determining when damage occurred from asbestos-containing building material
(ACBM) within the meaning of the manufacturer's liability insurance policies. The evidence
indicated that, unlike bodily injuries caused by asbestos exposure, asbestos property damage is
not *25  necessarily continuous. Rather, releases of asbestos fibers in buildings, if they occur at
all, occur sporadically, as a result of episodic disturbances such as accidental striking, vandalism,
water damage, and the like. Thus, under the multiple trigger approach, the insurer's indemnity
obligations are triggered if it is shown that ACBM was installed in the buildings in question, that
ACBM released fiber or material into the air or on surfaces of the buildings, or that settled releases
of ACBM were disturbed and reentrained into the air, during any portion of the period that a
liability policy was in effect.


(37a, 37b)
Insurance Contracts and Coverage § 77--Liability Insurance-- Trigger of Coverage--Distinction
Between Asbestos-related Bodily Injuries and Asbestos-related Property Damage.
Although the rule that liability insurance coverage is triggered when the injury actually occurred
applies with respect to liability insurance for both asbestos-related bodily injuries and asbestos-
related property damage, it is not illogical to apply different triggers of coverage for the two types
of cases. The triggers are different because the injury to the human body upon inhalation of asbestos
fibers is not the same as the injury to a building from the presence of asbestos-containing building
material. In contrast to the continuous, progressive physiological process involved in the inhalation
of asbestos, asbestos property damage is episodic, with measurable intervals between episodes, so
that the process of injury cannot be deemed continuous.


(38)
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Insurance Contracts and Coverage § 132--Liability Insurance-- Declaratory Relief Action to
Determine Coverage for Property Damage--Trial-- Questions of Law and Fact--Asbestos-related
Property Damage as Occurring Continuously.
Whether asbestos-related property damage occurs continuously is a question of fact. Thus, in
an action to determine the liability insurance coverage of an asbestos manufacturer for claims
of asbestos-related property damage to buildings, in light of the trial court's factual finding that
asbestos property damage is not always continuous, good reason existed for adopting a coverage
trigger different from the continuous trigger adopted for asbestos-related bodily injuries.


(39a, 39b)
Insurance Contracts and Coverage § 77--Liability Insurance-- Trigger of Coverage--Asbestos-
related Property DamageRelease and Reentrainment of Asbestos Fibers--Quantity of Fibers
Released.
In an action for declaratory relief to determine the liability insurance coverage of an asbestos
manufacturer for claims of asbestos-related property damage to buildings, the trial court did not err
in *26  concluding that property damage happens at any time asbestos fiber or material is released
from asbestos-containing building material into the air or onto surfaces of buildings, and when
settled releases are disturbed and reentrained into the air, no matter how small the quantity of the
released fibers. Thus, it was not necessary that “sufficiently appreciable” fibers be released in order
to trigger coverage under the manufacturer's liability policies. For purposes of determining the
insurance coverage for the property damage claims, it had to be assumed that damage had occurred
for which the manufacturer would be liable. As long as it was to be held liable for contamination
from the release of asbestos fibers, no matter what the level of contamination, the insurance policies
provided coverage.


(40a, 40b)
Insurance Contracts and Coverage § 77--Liability Insurance-- Trigger of Coverage--Asbestos-
related Property DamageRelease and Reentrainment of Asbestos Fibers--Release of Fibers During
Policy Period.
In an action to determine the liability insurance coverage of an asbestos manufacturer for claims
of asbestos-related property damage to buildings, the trial court did not err in deciding that if
the manufacturer was to be held liable for contamination of a building from released asbestos
fibers, each of the manufacturer's liability policies was triggered if any part of the contamination
damage, no matter how small the quantity of the released fibers, took place when the policy was
in effect. Each release or reentrainment of asbestos fibers into the air contributes to the state of
contamination of a building, and the total property damage may take place across several policy
periods. Moreover, there was nothing in the manufacturer's policies to preclude coverage from
being triggered simply because only a part of the total damage occurred during any particular
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policy period. Thus, since property damage took place during several policy periods, the insurance
coverage was triggered when any part of the damage-any release or reentrainment-took place.


(41a, 41b)
Insurance Contracts and Coverage § 77--Liability Insurance-- Trigger of Coverage--Asbestos-
related Property DamagePresence of Asbestos-containing Building Material--Installation as Only
Trigger.
With respect to the liability insurance coverage of an asbestos manufacturer for claims of asbestos-
related property damage to buildings, if the manufacturer is held liable for the mere presence of
asbestos-containing building material (ACBM), and the potential for releases, without evidence
of contamination of a building from released asbestos fibers, coverage under a liability policy
would be triggered *27  only at the time ACBM was installed; it would not also be triggered by
subsequent, incidental releases of asbestos fibers. This is so because any incidental releases that
may have occurred during subsequent policy periods would not constitute damage for which the
manufacturer could be held liable. Releases or reentrainments of asbestos fibers into the air during a
policy period will trigger coverage only if the basis of the manufacturer's liability is contamination
from released asbestos fibers.


(42)
Insurance Contracts and Coverage § 77--Liability Insurance--Trigger of Coverage--Asbestos-
related Property Damage--Release and Reentrainment of Asbestos Fibers--Effect of Loss-in-
progress Rule.
Triggering the coverage of an asbestos manufacturer's liability insurance policy for claims of
asbestos-related property damage to buildings upon reentrainment of asbestos fibers into the air
does not violate the loss-in-progress rule, since resuspension of settled fibers is a continuation of
the loss that began when the fibers were released from the asbestos-containing building material.
The loss-in-progress rule provides that an insurer can insure only against a contingent or unknown
loss (Ins. Code, §§ 22, 250), and it does not apply if the damage was unknown or contingent at the
time the policy was issued, even if the damage was inevitable. As long as the reentrainments were
contingent or unknown when the policy was issued, the loss-in-progress rule does not preclude
coverage.


(43)
Insurance Contracts and Coverage § 77--Liability Insurance--Trigger of Coverage--Asbestos-
related Property Damage--Installation of Asbestos-containing Building Material--As Event
Causing Actual Injury.
The rule that, for purposes of determining liability insurance coverage for property damage,
property damage occurs in the policy year in which a defective product is installed, rather than
the policy year in which it fails or is replaced in anticipation of failure or causes the market value
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of the building to diminish, is applicable to asbestos products. Thus, in an action to determine the
liability insurance coverage of an asbestos manufacturer for claims of asbestos-related property
damage to buildings, the trial court did not err in selecting the installation of asbestos-containing
building material (ACBM) as an event triggering coverage of the manufacturer's liability policies.
Its decision fully conformed to the requirement that coverage must be triggered by the event
causing the actual injury and not an earlier event that created the potential for future injury, since
damage to the buildings was done as soon as the ACBM was installed, even *28  though the health
hazards created by the asbestos did not come to light until a later date.


(44)
Insurance Contracts and Coverage § 77--Liability Insurance--Trigger of Coverage--Asbestos-
related Property Damage--Release and Reentrainment of Asbestos Fibers--Installation as Proper
Trigger.
With respect to the liability insurance coverage of an asbestos manufacturer for claims of asbestos-
related property damage to buildings, if the manufacturer is held liable for contamination of
a building from the release of asbestos fibers into the air, coverage is triggered at the time of
installation of asbestos-containing building material (ACBM) as well as at the time of release.
The fact that the mere presence of ACBM, by itself, might not give rise to liability for property
damage is of no consequence if the insured has, in fact, been held liable for property damage. The
installation of ACBM obviously contributes to the state of contamination of the building; it is a
part of the overall property damage for which the insured is liable.


(45)
Insurance Contracts and Coverage § 77--Liability Insurance--Trigger of Coverage--Asbestos-
related Property Damage--Manifestation of Loss.
The rule, applicable in first party liability insurance cases, that property damage occurs when the
loss is first manifested, is not applicable in a third party liability case involving property damage
from asbestos. There is nothing in the language of comprehensive general liability policies to
require as a condition of coverage that the damage be discovered at any point in time. Also, to apply
the manifestation rule to third party liability policies would unfairly transform them into “claims
made” policies and would raise the problem of who must discover the damage, since the insured's
discovery may not occur until long after the injured party's discovery. The injury to a building from
asbestos first occurs when asbestos-containing building material (ACBM) is installed and, since
that date is ascertainable, there is no need for a fictional date of injury. Moreover, a manifestation
trigger would place the entire burden for property damage claims on those insurers who were on
the risk in later years, when the dangers from ACBM were perceived.


(46a, 46b)
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Insurance Contracts and Coverage § 70--Accident Insurance-- Risks Covered--Asbestos-related
Property Damage--Release of Asbestos Fibers as Sudden Event and as Trigger of Coverage.
In an action to determine the insurance coverage of an asbestos manufacturer for claims of
asbestos-related property damage to buildings, the trial court properly ruled that accident insurance
policies *29  covered such damage from asbestos-containing building material. The release and
reentrainment of asbestos fibers into the air qualified as sudden events so as to constitute accidents
within the meaning of the policies and such releases and reentrainments, not the manifestation
of loss, triggered coverage under the policies. The property damage was the contamination of
the buildings from the introduction of asbestos fibers into the air supplies and onto building
surfaces, and each release or reentrainment contributed to the state of contamination and formed
a part of the overall property damage. Thus, insofar as the manufacturer was to be held liable for
contamination of a building from released asbestos fibers, the policies were triggered if any part
of the contamination damage took place when the policies were in effect.


(47)
Insurance Contracts and Coverage § 70--Accident Insurance--Risks--What Constitutes
“Accident”--Necessity for Suddenness.
Although in ordinary language the word “accident” carries the meaning of unexpected and
unintended, an insurance policy providing coverage for property damage caused by accident covers
only unexpected and unintended events that are also sudden.


(48)
Insurance Contracts and Coverage § 117--Liability Insurance-- Apportionment of Liability--
Asbestos-related Property Damage--Obligation of Policyholder to Share Pro Rata in Costs for
Uninsured or Self-insured Periods.
In an action to determine the liability insurance coverage of an asbestos manufacturer for claims
of asbestos-related property damage, the trial court correctly concluded that the manufacturer was
not obligated to share pro rata in indemnification or defense costs because of any uninsured or self-
insured periods during which there was property damage. Once one of the manufacturer's liability
policies was triggered, the policy obligated the insurer to pay “all sums” that the manufacturer
became legally obligated to pay as damages because of property damage during the policy period
(up to the policy limits), not just for the part of the damage that occurred during the policy period.
Moreover, the apportionment of the liability of multiple insurers on a single claim, pursuant to
“other insurance” provisions, has no bearing on the obligations of the insurers to the insured.


(49)
Insurance Contracts and Coverage § 106--Extent of Liability of Insurer--Liability Insurance--
Asbestos-related Property Damage--Scope of Coverage as Dependent on Continuous Nature of
Damage or Continuous Trigger.
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The scope of the liability insurance *30  coverage of an asbestos manufacturer for claims of
asbestos-related property damage to buildings does not depend on the continuous, indivisible
nature of the damage or the application of a continuous trigger of coverage, and an insurer has an
obligation to respond in full when several successive policies are triggered by continual, episodic
property damage. Thus, in an action to determine such liability, each release or reentrainment of
asbestos fibers into the air, along with the installation of the asbestos-containing building material
(ACBM), formed a part of the unitary property damage for which the manufacturer was alleged to
be liable, and as long as there was property damage to a building during a policy period, whether
from installation of ACBM or from releases or reentrainments of asbestos fibers from existing
ACBM, and as long as the manufacturer would have to pay damages as a result of that property
damage, the policies provided coverage (up to the policy limits) for whatever damages it would
have to pay.


(50a, 50b)
Insurance Contracts and Coverage § 106--Extent of Liability of Insurer--Duty to Indemnify--As
Determinable in Advance of Insured's Underlying Liability--Conditional Declaration of Duty.
In an action for declaratory relief to determine the liability insurance coverage of an asbestos
manufacturer for claims of asbestos-related property damage, the trial court did not err in
declaring the insurers' duty to indemnify, since the declaration recognized the prematurity of
the manufacturer's request that it be made and was conditioned on the manufacturer being held
liable for the damages alleged in the underlying complaints. Moreover, the manufacturer was not
required to prove that its liability would necessarily result from covered property damage. For
purposes of deciding the coverage dispute, the trial court had properly looked to the allegations
of the underlying complaints and had assumed the manufacturer would be held liable for the
damages alleged therein. The underlying complaints alleged liability arising either from the release
of asbestos fibers or from the mere installation of asbestos-containing building material, and the
manufacturer was not required to prove more.


(51)
Insurance Contracts and Coverage § 107--Extent of Liability of Insurer--Duty to Defend Insured--
As Distinguished From Duty to Indemnify.
The duty of a liability insurer to indemnify the insured is different from the duty to defend the
insured. The duty to defend arises when there is a potential for indemnity, and it may exist even
when coverage is in doubt and ultimately does not develop. The duty to *31  indemnify, on the
other hand, arises when the insured's underlying liability is established (Civ. Code, § 2778, subd.
(1)), and the duty to indemnify on a particular claim is determined by the actual basis of liability
imposed on the insured. Although an insurer may have a duty to defend, it may ultimately have no
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duty to indemnify-either because no damages were awarded or because the actual judgment was
for damages not covered by the policy.


(52)
Insurance Contracts and Coverage § 106--Extent of Liability of Insurer--Duty to Indemnify--As
Determinable in Advance of Insured's Underlying Liability--Authority of Court in Declaratory
Relief Action.
The question whether a liability insurer has a duty to indemnify the insured on a particular claim
is ripe for consideration only if the insured has already incurred liability in the underlying action.
Thus, in a declaratory relief action held before the insured's liability has been established, the trial
court cannot determine the insurer's indemnity obligation; it must limit its declaration to whether
the claim is covered by the policy.


(53)
Insurance Contracts and Coverage § 107--Extent of Liability of Insurer--Duty to Defend Insured--
As Based on Conclusory Allegations in Underlying Complaint--Asbestos-related Property
Damage.
In an action to determine the liability insurance coverage of an asbestos manufacturer for claims
of asbestos-related property damage, allegations of damages from the presence of asbestos-
containing building material (ACBM) in buildings, which were made in the underlying complaints
against the manufacturer, were sufficient to show a potential for coverage and to give rise to a
duty on the part of the liability insurers to defend the manufacturer. As a general rule, conclusory
allegations in an underlying complaint against an insured do not give rise to a duty on the part
of its liability insurer to defend, but, since the mere presence of ACBM in a building constitutes
physical injury to tangible property, even though there have not yet been any releases of asbestos
fibers, the allegations against the manufacturer were not conclusory.


(54)
Insurance Contracts and Coverage § 80--Liability Insurance--Risks Covered--Exclusions--
Business Risk--Time for Determining Applicability-- Asbestos-related Property Damage.
In an action for declaratory relief to determine the liability insurance coverage of an asbestos
manufacturer for claims of asbestos-related property damage, the trial court did not err in
concluding that none of the *32  business risk exclusions in the liability policies applied to the
underlying asbestos building cases. A decision on the applicability of the exclusions did not need
to await a determination of the actual basis for the manufacturer's liability, since, for purposes of
determining whether the property damage claims were covered or excluded under the policies,
it had to be assumed that the manufacturer would be held liable for the damages alleged in the
complaints in the underlying cases.
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(55)
Insurance Contracts and Coverage § 80--Liability Insurance--Risks Covered--Exclusions--
Business Risk--Damage to Insured's Own Products--Asbestos-related Property Damage.
In an action for declaratory relief to determine the liability insurance coverage of an asbestos
manufacturer for claims of asbestos-related property damage, the trial court did not err in
concluding that the exclusion in the liability policies for damage to the insured's own products
was not applicable. The underlying asbestos building cases alleged damage to the remainder of the
buildings, not damage to the asbestos-containing building material (ACBM), and, for purposes of
interpreting the language of the policies, it had to be assumed that the buildings themselves had
been injured by the ACBM. Thus, insofar as the manufacturer was to be held liable for the claimed
damage to the buildings, the “own products” exclusion did not bar coverage.


[Products liability insurance coverage as extending only to product-caused injury to person or
other property, as distinguished from mere product failure, note, 91 A.L.R.3d 921.]


(56)
Insurance Contracts and Coverage § 80--Liability Insurance--Risks Covered--Exclusions--
Business Risk--Product Recall--Asbestos-related Property Damage.
In an action for declaratory relief to determine the liability insurance coverage of an asbestos
manufacturer for claims of asbestos-related property damage, the trial court did not err in
concluding that the exclusion in the liability policies for product recall was not applicable. The
exclusion applies only to the cost of withdrawing a product due to an apprehended danger but
does not apply to actual damage caused by the product itself. Even though the complaints in the
underlying asbestos building cases alleged that the mere presence of asbestos-containing building
material (ACBM) posed a potential health risk, the removal of ACBM from the buildings was not
based merely on an apprehension of danger. The complaints also alleged damage to the buildings
from the release of asbestos fibers. Moreover, it had to be assumed that actual damage to the
buildings had *33  resulted from the mere presence of ACBM for which the manufacturer would
be held liable. Thus, insofar as the manufacturer was ultimately to be held liable for such damage,
the exclusion did not bar coverage.


[Validity and construction of “sistership” clause of products liability insurance policy excepting
from coverage cost of product recall or withdrawal of product from market, note, 32 A.L.R.4th
630.]


(57a, 57b)
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Insurance Contracts and Coverage § 80--Liability Insurance-- Risks Covered--Exclusions--
Business Risk--Design Defect--Active Malfunctioning Exception--Asbestos-related Property
Damage.
In an action for declaratory relief to determine the liability insurance coverage of an asbestos
manufacturer for claims of asbestos-related property damage, the trial court did not err in
concluding that the active malfunctioning exception to the exclusion in the liability policies for
design defect was applicable so as to make the exclusion itself inapplicable. The exception was
applicable not only with respect to the allegations in the underlying asbestos building cases that
released asbestos fibers had contaminated buildings, but also with respect to the allegations of
damages from the mere presence of asbestos-containing building material (ACBM). It had to be
assumed for purposes of deciding coverage that the presence of ACBM was injurious and would be
the basis of the manufacturer's liability to the building owners. And, since injury from the presence
of ACBM qualified as a physical injury under the policies, insofar as the manufacturer was to be
held liable for injuries from the presence of ACBM, the design defect exclusion was inapplicable.


(58)
Insurance Contracts and Coverage § 80--Liability Insurance--Risks Covered--Exclusions--
Business Risk--Design Defect--Active Malfunctioning Exception--Nature.
Under the “active malfunctioning” exception to the exclusion in liability insurance policies for
design defect, design errors resulting in mere passive failure to discharge an intended function are
regarded as the insured's normal business risk and are excluded from coverage, while design errors
themselves causing some positive or active harm deemed extraordinary in the insured's business
are covered. Thus, the policy is not intended to cover liability resulting from the faulty design of an
insecticide that fails to kill insects, a hair tonic that fails to prevent baldness, or a rust inhibitor that
fails to inhibit rust. On the other hand, the active malfunctioning exception would apply to provide
coverage for liability resulting from an insecticide that harms crops to which it is applied, a *34
hair tonic that causes a scalp rash, or a rust inhibitor that corrodes a radiator to which it is added.
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DOSSEE, J.


This appeal raises a number of complex questions concerning insurance coverage for claims
of asbestos-related bodily injuries and property damage. In the proceedings below, separate
declaratory relief actions *35  and related cross-actions involving three asbestos manufacturers
—Armstrong World Industries, Inc., Fibreboard Corporation, and GAF Corporation—and their
various insurance carriers were coordinated and tried in six separate phases over a five-year
period. 1


1 Phase I involved the existence and terms of missing insurance policies. Phase II concerned
the application of exclusions for “asbestosis.” Phase III involved the trigger and scope
of coverage for bodily injury claims, the meaning of the “neither expected nor intended”
language contained in some of the policies, and the defense obligations of various insurers
under their policies. Phase IV involved various coverage issues not resolved in phase III.
Phase V concerned coverage for property damage claims, and phase VI involved issues of
damages, bad faith, and contribution claims.
No issues have been raised on appeal concerning phase II. The appeals pertaining to phase
VI have been dismissed.


On appeal, the parties submitted briefs on three major “Issue Groups,” and our opinion follows
that organization. First, in the unpublished portion of the opinion, we discuss the issues of Issue
Group I pertaining to a lost insurance policy. In Issue Group II we discuss the issues concerning the
bodily injury claims: trigger and scope of coverage; the application of the phrase “neither expected
nor intended”; the liability of premerger insurers; the effect of the Wellington Agreement. In Issue
Group III, we discuss the issues surrounding the property damage claims: coverage for property
damage; trigger and scope of coverage; the duties to defend and indemnify; and, in the unpublished
portion of the opinion, the “drop-down” obligation of an INA-Armstrong excess policy.


After this appeal was submitted for decision, we granted a motion of certain parties to sever issues
unique to them in order to facilitate a pending settlement. Accordingly, we have deferred decision
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upon issues pertaining to a lost Fibreboard-Pacific Indemnity insurance policy; the number of
occurrences; the effect of the Fibreboard-Continental manuscript policy; and the application of the
pollution exclusion clause.


Our previous opinion, filed on November 15, 1993, was vacated by the Supreme Court, and the
matter was remanded to us for reconsideration in light of Montrose Chemical Corp. v. Admiral
Ins. Co. (1995) 10 Cal.4th 645 [42 Cal.Rptr.2d 324, 897 P.2d 1].


Guiding Principles
At the outset, we set forth the principles guiding our review. (1a) Interpretation of an insurance
policy is primarily a judicial function. When the trial court's interpretation did not depend upon
conflicting extrinsic evidence, the reviewing court makes its own independent determination of
the *36  policy's meaning. (Masonite Corp. v. Great American Surplus Lines Ins. Co. (1990) 224
Cal.App.3d 912, 916 [274 Cal.Rptr. 206].)


In interpreting an insurance contract, the court's fundamental goal is to give effect to the mutual
intention of the parties. Such intent is inferred, if possible, solely from the written provisions of
the contract. (AIU Ins. Co. v. Superior Court (1990) 51 Cal.3d 807, 821-822 [274 Cal.Rptr. 820,
799 P.2d 1253].) “If contractual language is clear and explicit, it governs.” (Bank of the West v.
Superior Court (1992) 2 Cal.4th 1254, 1264 [10 Cal.Rptr.2d 538, 833 P.2d 545].) Words in an
insurance policy are to be interpreted as a layperson would interpret them, in their “ 'ordinary and
popular sense.' ” (AIU, supra, 51 Cal.3d at p. 822; Reserve Insurance Co. v. Pisciotta (1982) 30
Cal.3d 800, 807 [180 Cal.Rptr. 628, 640 P.2d 764].) A policy should not be read as it might be
analyzed by an attorney or an insurance expert. (Delgado v. Heritage Life Ins. Co. (1984) 157
Cal.App.3d 262, 271 [203 Cal.Rptr. 672].) This is so even if the policyholder is a sophisticated
insured. (AIU, supra, 51 Cal.3d at p. 823.)


If particular policy language is ambiguous, it is to be resolved by interpreting the ambiguous
provisions in accordance with the insured's objectively reasonable expectations. (Bank of the West
v. Superior Court, supra, 2 Cal.4th at pp. 1264-1265.) Only if application of this rule does not
resolve the ambiguity will the policy provision be construed in favor of the insured. (Id. at p. 1265.)


Issue Group I: Lost Insurance Policy *


* See footnote, ante, page 1.


. . . . . . . . . . .


Issue Group II: Bodily Injury Claims
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A. Trigger and Scope of Coverage
Phase III of the coordinated proceedings below concerned the rights and obligations of insurers to
indemnify and defend the manufacturers or distributors of asbestos or asbestos products that are,
or have been, defendants in tens of thousands of lawsuits brought by persons who claim to have
developed disabling and often fatal asbestos-related diseases as a result of exposure to asbestos
products many years ago. It bears emphasizing that the issues do not pertain to the legal rights of
those suffering from asbestos-related diseases to recover damages from asbestos manufacturers.
*37


The principal issues before the trial court concerned the trigger and scope of coverage under
the comprehensive general liability policies for asbestos-related bodily injury claims: What
event triggers an insurer's indemnification and defense obligations? And to what extent must
policyholders share in the indemnity and defense costs?


In order to resolve these issues, the trial court heard extensive medical testimony and took
documentary evidence concerning the pathogenesis of asbestos-related conditions. The trial court
artfully described the insidious nature of asbestos: “Asbestos is a naturally occurring mineral which
has long been known to man. Its principal use has been as an insulator against heat because it is
incombustible in air. It has been used to insulate against heat since approximately 1866 and has
been commercially produced since at least 1874. [Citation.] The health problem caused by asbestos
is that when it is mined or used in the manufacturing process it produces quantities of asbestos
dust composed of millions of tiny fibers which may be inhaled into the body by those working in
and around it. Those fibers that avoid the body's initial natural defense mechanisms are deposited
in the human lung and remain there. The very quality that has made asbestos useful for so long,
its indestructibility, also accounts for the problems that result in asbestos-related disease.”


The Medical Evidence
We adopt the trial court's summary of the medical evidence: “Several diseases may result
from exposure to asbestos. The most prevalent are asbestosis, bronchogenic carcinoma, and
mesothelioma. Asbestosis is a form of lung disease characterized by the permanent deposition
of asbestos fibers in the lungs and the resultant scarring of the lungs' alveoli (air sacs) and
interstitium (the membrane through which gas exchange occurs between the alveoli and the blood).
In the context of asbestos inhalation, bronchogenic carcinoma (lung cancer) refers to a malignant
condition of cells which arises as the result of tissue scarring caused by asbestos. Mesothelioma is,
similarly, a cancerous condition. It arises at the site of asbestos-caused scarring within the visceral
pleura (the lining which covers the outer aspect of the lung) or the peritoneum (the lining of the
abdominal cavity).







Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co., 45 Cal.App.4th 1 (1996)
52 Cal.Rptr.2d 690, 96 Cal. Daily Op. Serv. 3058, 96 Daily Journal D.A.R. 5048


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 34


“While the disease processes are distinct, they share at least one characteristic which makes this
Court's interpretation of the policy language universally applicable to these diseases, as well as
to other conditions which may arise from inhaling asbestos. That common element is that the
diseases and the associated pathological processes occur because of the fibrosis induced by the
inhaled asbestos. *38


“Fibrosis refers to the formation of fibrous tissue, and is more commonly called scarring. When
associated with an external cut to the skin, fibrosis may be considered a necessary and helpful
form of healing which restores the body to a functional—albeit altered—state. When associated
with the inhalation of asbestos, however, fibrosis results in the impairment and destruction of the
alveolar/capillary gas exchange units necessary to breathe. As such, and because of the irreversible
nature of the fibrotic process on the lung tissue, fibrosis caused by the inhalation of asbestos is
more appropriately characterized as a form of injury than of healing or repair.


“Fibrosis within the lungs occurs as part of the body's reaction to the inhalation of foreign
particulate matter. The indestructible nature of asbestos fibers which helped make asbestos such
an attractive construction material makes it equally as detrimental to the body once inhaled. Once
deposited in the lungs, the fibers tend to remain in the alveolar region and the lungs' normal
clearance mechanisms are ineffective.


“One clearance mechanism—and a key to the fibrotic process—involves a specialized form of
white blood cell known as a macrophage. These cells naturally respond to foreign matter within
the body and attempt to eliminate this matter from the body by engulfing (i.e., phagocytozing)
and digesting the matter with their own secretions and enzymes. This process occurs on the
cellular level, but is frustrated and unsuccessful in the context of asbestos fibers because of the
macrophages' inability effectively to engulf and digest the fibers.


“This, in turn, leads to a further and sustained inflammatory process. The inflammation becomes
chronic as more macrophages and other white blood cells are attracted to the site of the asbestos
fibers caused by the release of certain chemical substances by the macrophages which responded
initially to the fibers. More macrophages are summoned, further frustrated phagocytosis occurs,
and the cycle continues.


“Another result of the inflammation is that other cells, called fibroblasts, are summoned to
the site of inflammation by a different chemical secretion (fibronectin) from the macrophages.
Fibronectin not only attracts these fibroblasts, but also causes them to proliferate. The fibroblasts,
once summoned, produce the collagen in the alveolar walls and the interstitium which constitutes
fibrosis.
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“This process—inhalation of asbestos fibers, the inflammatory reaction, and the resulting fibrosis
—characterizes the disease asbestosis. When the fibrosis is extensive enough, i.e., when enough
alveolar/capillary units have *39  become fibrosed, clinical symptoms of asbestosis become
apparent. Although there is no universal threshold for when such symptoms will become apparent,
it is estimated that at least 100 million of the 300 million alveolar/capillary units in the human
body must be affected for a clinical diagnosis to occur.


“Bronchogenic carcinoma and mesothelioma arise from a malignant transformation of cells. The
asbestos fibers and related fibrosis do not directly cause the malignant transformation but, rather,
enhance the potential of other cancerous agents to cause such a transformation. The transformation
occurs at the site of the fibrosis and the cancer develops therefrom.”


1. Trigger of Coverage
The relevant language of the standard form comprehensive general liability (CGL) policy reads as
follows: “The company will pay on behalf of the insured all sums which the insured shall become
legally obligated to pay as damages because of bodily injury ... caused by an occurrence .... [¶]
'Bodily injury' means bodily injury, sickness, or disease sustained by any person. [¶] 'Occurrence'
means an accident, including injurious exposure to conditions, which results during the policy
period in bodily injury ... neither expected nor intended from the standpoint of the insured.” 8


8 The trial court found that for purposes of this trigger issue the language contained in the
various policies at issue is functionally identical. The trial court also found the meaning of
the policy language to be plain and unambiguous in requiring indemnification and defense
when any one of three distinct conditions—bodily injury, sickness or disease—is present
during the policy period.


(2) A recurring problem in interpreting standard CGL policies that provide coverage for injuries
“caused by an occurrence” is determining what has come to be called the “trigger of coverage”—
that is, the operative event which activates the insurer's defense and indemnity obligations. As the
Supreme Court recently explained, the word “trigger” is not found in the CGL policies themselves,
nor does the Insurance Code define “trigger of coverage.” Instead, “trigger of coverage” is a term
of convenience used to describe what must happen in the policy period to give rise to insurance
coverage. (Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th 645, 655, fn. 2.)


Case law has long established that the operative event triggering coverage is the injury. Because
occurrence policies (as distinguished from claims-made policies) cover occurrences that result in
injury “during the policy period,” the courts in California and elsewhere have concluded that the
*40  policies are invoked, or “triggered,” when the injury takes place. (American Cyanamid Co. v.
American Home Assurance Co. (1994) 30 Cal.App.4th 969, 979 [35 Cal.Rptr.2d 920]; Hallmark
Ins. Co. v. Superior Court (1988) 201 Cal.App.3d 1014, 1017 [247 Cal.Rptr. 638]; State Farm
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Mut. Auto. Ins. Co. v. Longden (1987) 197 Cal.App.3d 226, 231 [242 Cal.Rptr. 726]; Schrillo Co. v.
Hartford Accident & Indemnity Co. (1986) 181 Cal.App.3d 766, 773 [226 Cal.Rptr. 717]; Atlantic
Mutual Ins. Co. v. Travelers Ins. Co. (1983) 147 Cal.App.3d 1054, 1056 [195 Cal.Rptr. 476];
Maples v. Aetna Cas. & Surety Co. (1978) 83 Cal.App.3d 641, 647 [148 Cal.Rptr. 80]; Remmer v.
Glens Falls Indem. Co. (1956) 140 Cal.App.2d 84, 88 [295 P.2d 19]; see also Employers Casualty
Co. v. Northwestern Nat. Ins. Group (1980) 109 Cal.App.3d 462, 468-469 [167 Cal.Rptr. 296]
disapproved on other grounds in In re Marriage of Arceneaux (1990) 51 Cal.3d 1130, 1137 [275
Cal.Rptr. 797, 800 P.2d 1227]; Chamberlin v. Smith (1977) 72 Cal.App.3d 835 [140 Cal.Rptr. 493];
7A Appleman, Insurance Law & Practice (rev. ed. 1979) § 4501.03, p. 256; 11 Couch on Insurance
(2d ed. 1982) § 44:8, p. 193; 43 Am.Jur.2d (1982 rev.) Insurance, § 243, pp. 323-324; Annot.
(1985) 37 A.L.R.4th 382.) 9


9 This general rule has not been followed where the policy language was substantially
distinguishable. (Insurance Co. of North America v. Sam Harris Constr. Co. (1978) 22 Cal.3d
409, 412 [149 Cal.Rptr. 292, 583 P.2d 1335] [“occurrence” not defined in policy; coverage
held triggered by act of negligence committed within policy period]; Harbor Ins. Co. v.
Central National Ins. Co. (1985) 165 Cal.App.3d 1029, 1035 [211 Cal.Rptr. 902] [policy
covered offenses committed during policy period; held, no coverage when offense committed
before policy took effect].)


In Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th 645, 669-670, the Supreme
Court reaffirmed this rule and applied it for the first time to a case of continuous or progressively
deteriorating injury. The court held that when the bodily injury or property damage continues
throughout successive policy periods, all of the insured's policies in effect during those periods
are triggered. (Id. at pp. 685-689.) Coverage is not limited to the policy in effect at the time of the
precipitating event or conditions. (Id. at pp. 669, 686.) Nor is coverage cut off once the injury or
damage begins or becomes manifest. (See 10 Cal.4th at p. 677, fn. 17; id., at pp. 680, 686.)


Montrose involved property damage and human deaths resulting from the insured's disposal of
toxic or hazardous wastes. The time of the onset of the damage and injury was not in dispute; the
underlying complaints specified, in one set of lawsuits, that the bodily injury and property damage
commenced in 1956 and extended to the present, and in a second set of lawsuits, that the property
contamination began in 1947 and continued throughout periods (1982-1986) when the policies of
the insurer (Admiral) were in *41  effect. (Montrose Chemical Corp. v. Admiral Ins. Co., supra,
10 Cal.4th at pp. 656-657, 659.)


In contrast, the timing of the commencement of the injuries here is not so definite. As the trial
court explained, asbestos-related diseases are “insidious diseases with delayed manifestations. The
original cause of each disease is the inhalation of asbestos fibers, but a victim is generally unaware
of the development of such a disease until the victim or a physician detects signs or symptoms



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=197CAAPP3D226&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_231&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_231 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987159068&pubNum=227&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=181CAAPP3D766&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_773&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_773 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=181CAAPP3D766&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_773&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_773 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986128119&pubNum=227&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=147CAAPP3D1054&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_1056&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1056 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=147CAAPP3D1054&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_1056&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1056 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983146543&pubNum=227&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=83CAAPP3D641&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_647&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_647 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978118007&pubNum=227&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=140CAAPP2D84&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_88&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_88 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=140CAAPP2D84&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_88&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_88 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956105540&pubNum=661&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=109CAAPP3D462&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_468&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_468 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=109CAAPP3D462&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_468&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_468 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980117884&pubNum=227&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=51CALIF3D1130&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_1137&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_1137 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990176955&pubNum=661&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990176955&pubNum=661&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=72CAAPP3D835&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977122049&pubNum=227&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985026129&pubNum=0000849&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=22CALIF3D409&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_412&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_412 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=22CALIF3D409&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_412&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_412 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978130541&pubNum=661&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=165CAAPP3D1029&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_1035&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1035 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=165CAAPP3D1029&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_1035&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1035 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985114773&pubNum=227&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=10CAL4TH645&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4040_669&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_669 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=10CAL4TH685&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4040_685&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_685 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=10CAL4TH669&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4040_669&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_669 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4040&cite=10CAL4TH677&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4040_677&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_677 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=10CAL4TH680&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4040_680&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_680 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=10CAL4TH656&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4040_656&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_656 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=10CAL4TH656&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4040_656&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_656 





Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co., 45 Cal.App.4th 1 (1996)
52 Cal.Rptr.2d 690, 96 Cal. Daily Op. Serv. 3058, 96 Daily Journal D.A.R. 5048


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 37


many years after the causative exposure.” Thus, the key question before the trial court in phase III
with regard to the trigger of coverage was the point in time at which the injury takes place.


a. Precedent Cases
The courts have developed several different approaches to determine when bodily injury occurs in
asbestos-related bodily injury cases. 10  (See Montrose Chemical Corp. v. Admiral Ins. Co., supra,
10 Cal.4th 645, 673-685; Annot. (1993) 14 A.L.R.5th 695.)


10 Throughout the briefs in this appeal—in Issue Group II no less than in other issue groups—
certain parties have cited and relied upon unpublished opinions, in violation of rule 977 of
the California Rules of Court. We emphasize that such citations are inappropriate, and we
have paid them no heed. (Casella v. City of Morgan Hill (1991) 230 Cal.App.3d 43, 58 [280
Cal.Rptr. 876], cert. den. 503 U.S. 983 [118 L.Ed.2d 387, 112 S.Ct. 1665].)


1. Under the exposure theory, bodily injury is deemed to commence upon the claimant's first
exposure to asbestos, upon the claimant's initial inhalation of asbestos fibers. (E.g., Ins. Co. North
America v. Forty-Eight Insulations (6th Cir. 1980) 633 F.2d 1212, 1218-1220, clarified 657 F.2d
814, cert. den. (1981) 454 U.S. 1109 [70 L.Ed.2d 650, 102 S.Ct. 686]; Commercial Union Ins. Co.
v. Sepco Corp. (11th Cir. 1985) 765 F.2d 1543; Porter v. American Optical Corp. (5th Cir. 1981)
641 F.2d 1128, cert. den. sub nom. Aetna Cas. & Surety Co. v. Porter (1981) 454 U.S. 1109 [70
L.Ed.2d 650, 102 S.Ct. 686]; Cole v. Celotex Corp. (La. 1992) 599 So.2d 1058, 1076-1077.)


2. Pursuant to the manifestation theory, no bodily injury occurs, and thus no insurance
coverage is triggered, until the “asbestos-related disease became reasonably capable of medical
diagnosis.” (Eagle-Picher Industries, Inc. v. Liberty Mut. Ins. (1st Cir. 1982) 682 F.2d 12, 25, cert.
den. (1983) 460 U.S. 1028 [75 L.Ed.2d 500, 103 S.Ct. 1279].) In adopting the manifestation theory,
the Eagle-Picher court reasoned that the language of the policies distinguishes between the event
which causes injury—the accident or exposure—and the resulting injury or disease. “[I]t is the
resulting injury, not the *42  exposure, which must take place 'during the policy period' in order
to trigger coverage ....” (682 F.2d at p. 19.)


3. In Keene Corp. v. Ins. Co. of North America (D.C. Cir. 1981) 667 F.2d 1034 [215 App.D.C.
156], certiorari denied (1982) 455 U.S. 1007 [71 L.Ed.2d 875, 102 S.Ct. 1644], the court adopted a
theory of continuous trigger or “triple triggers” whereby the asbestos injury is deemed a continuous
process and all policies are triggered on a claim if they were in effect either during the exposure
period, or at the time of manifestation, or at any time in between (the latency or “exposure-in-
residence” period). 11  (See also ACandS, Inc. v. Aetna Cas. and Sur. Co. (3d Cir. 1985) 764 F.2d
968.)
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11 Yet another approach—a theory of “double triggers”—was taken by the Illinois Supreme
Court in Zurich Ins. Co. v. Raymark Industries (1987) 118 Ill.2d 23 [112 Ill.Dec. 684, 514
N.E.2d 150]. There, the trial court found that “injury” occurs when asbestos fibers are inhaled
and retained in the lung, i.e., when the claimant is exposed to asbestos; “disease” occurs
when an asbestos-related disease has progressed to the point that it significantly impairs
the lungs' function and is thereby capable of clinical detection and diagnosis, but between
those two points, after exposure to asbestos ceases and before an asbestos-related disease
becomes diagnosable, there is no continuous injury. The court based this conclusion on the
expert testimony that asbestos-related disease may or may not progress during periods of
nonexposure. (514 N.E.2d at pp. 160-161.) In addition, the court found that “sickness” may
take place in the period before clinical manifestation of the disease; whether and when a
claimant suffered sickness must be determined on a case-by-case basis. The Illinois Supreme
Court upheld this approach as consistent with the plain and unambiguous language of the
policies.


4. Under the injury-in-fact rule, coverage is triggered when the actual injury is shown,
retroactively, to have occurred. (Abex Corp. v. Maryland Cas. Co. (D.C. Cir. 1986) 790 F.2d 119
[252 App.D.C. 297] [asbestos]; American Home Products Corp. v. Liberty Mut. Ins. (2d Cir. 1984)
748 F.2d 760 [pharmaceuticals]; Maryland Cas. Co. v. W.R. Grace & Co. (S.D.N.Y. 1991) 794
F.Supp. 1206, 1215 [asbestos]; Aetna Cas. & Sur. Co. v. Abbott Lab., Inc. (D.Conn. 1986) 636
F.Supp. 546, 548-550 [DES].)


Like the manifestation theory, the injury-in-fact approach holds that mere exposure to asbestos
during the policy period is not enough to trigger coverage: “The plain language of the definition
of 'occurrence' used in the CGL policy requires exposure that 'results, during the policy period, in
bodily injury' in order for an insurer to be obligated to indemnify the insured. The unambiguous
meaning of these words is that an injury—and not mere exposure—must result during the policy
period. The CGL policies expressly distinguish exposure from injury; to equate the two ... is to
ignore this distinction. Any argument that mere exposure—without injury—triggers liability is
simply unsound linguistically.” (Abex Corp. v. Maryland Cas. Co., supra, 790 F.2d at p. 127, italics
in original; see also American Home Products Corp. v. Liberty Mut. Ins., supra, 748 F.2d at p.
764.) *43


But in contrast to the manifestation trigger, the injury-in-fact approach acknowledges that injury
may occur before the injury has become apparent. Under this approach, coverage is triggered
by “ 'a real but undiscovered injury, proved in retrospect to have existed at the relevant time ...
irrespective of the time the injury became [diagnosable].' ” (American Home Products Corp. v.
Liberty Mut. Ins., supra, 748 F.2d at p. 766.) That is, after an injury has been diagnosed, it may
be inferred, from the nature of the gestation period and from the stage of the illness, that the harm
actually began sometime earlier. (Id. at p. 765.)
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(3) As mentioned above, the California Supreme Court, after reviewing the various judicially
recognized triggers, has concluded that a continuous trigger should be applied to claims of
continuous or progressively detriorating damage or injury. (Montrose Chemical Corp. v. Admiral
Ins. Co., supra, 10 Cal.4th 645.) Yet, the Montrose court explicitly recognized that an injury-in-fact
analysis is not inconsistent with a continuous trigger: “In the context of continuous or progressively
deteriorating injuries, the injury-in-fact trigger, like the continuous injury trigger, affords coverage
for continuing or progressive injuries occurring during successive policy periods subsequent to
the established date of the initial injury-in-fact.” (Id. at p. 676.) That is, the continuous trigger
pertains to the duration of coverage, providing coverage throughout successive policy periods. The
injury-in-fact trigger establishes the onset of the injury, to determine when coverage begins. (See
Stonewall Ins. Co. v. Asbestos Claims Management (2d Cir. 1995) 73 F.3d 1178, 1194-1197.)


b. The Trial Court's Decision
Based upon the extensive medical evidence, the trial court found “that bodily injury occurs during
the exposure period, that it continues to occur during the latency period, even in the absence
of further exposure, and that it continues to occur past the manifestation point, accompanied by
sickness and disease, until the claimant's death from the disease or other causes.” Accordingly, the
court adopted a continuous trigger: “[A]ll of a policyholder's policies in effect from first exposure
to asbestos or asbestos-containing products until date of death or date of claim, whichever occurs
first, are triggered with respect to an asbestos-related bodily injury claim.” 12


12 The trial court further concluded that once a claim is filed by a living claimant the claimant's
bodily injury is no longer an unknown event and, accordingly, under the loss-in-progress
rule (Ins. Code, §§ 22, 250) policies beginning after the claim is filed are not triggered.
This aspect of the trial court's decision is erroneous, as the Supreme Court has now clarified
that as long as the insured's liability remains uncertain the loss-in-progress rule will not bar
coverage. (Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th at pp. 689-693.)
However, because the policyholders have not challenged the trial court's trigger decision,
the error is waived.


Yet, although the trial court concluded that a continuous trigger should apply, the court reached
that conclusion through an injury-in-fact analysis. *44  Unlike the court in Keene, supra, which
deemed asbestos injury to be continuous, the trial court here relied upon medical evidence to make
factual findings on the physiological processes that actually occur upon inhalation of asbestos
fibers and continue until death. 13


13 The trial court found as follows: “The Court determines that regardless of which terms the
medical experts use to describe the physiological processes associated with the inhalation
of asbestos, the medical evidence establishes that these processes impair the gas exchange
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function of the lung cells and tissue. The Court finds that these processes begin almost
immediately upon the inhalation and deposition of asbestos fibers into the lung, and slowly
and continuously impair new portions of lung tissue throughout one's life, even after
exposure to asbestos ceases. This continuing process could properly be termed 'progression,'
with the understanding that this refers to progressive involvement of new cells and tissue
and constitutes new injury to the cells, tissue and body.
“The issue concerning progressive involvement of new tissue during the latency period was
one of the most vigorously contested at trial. Admittedly, it was not conclusively established
that every person exposed to asbestos experiences such progression. However, the case
before this Court concerns coverage for only those individuals who present asbestos-related
claims against the manufacturers for which the manufacturers seek indemnity from their
insurers. Even within this group of individuals, it is impossible to say with absolute certainty
whether all or any particular percentage of these individuals continued to develop asbestos-
related injury in each and every policy period following cessation of exposure and preceding
manifestation.
“Such certainty and universality are not required, however, for the Court to make the
foregoing determinations. More than sufficient evidence was presented to enable the Court
to determine that among individuals who present claims for asbestos-related injury and/
or disease, the injurious physiological processes associated with the inhalation of asbestos
continue to occur from initial exposure, after cessation of exposure, and throughout those
individuals' lives.
“This determination is amply and convincingly supported by the record. The non-
biodegradable nature of the fibers and their continued retention in the lungs elicit a sustained
response by the body's cellular defense mechanisms. Animal studies demonstrate such
progression in more detail than is possible by medically ethical studies of humans and can
be extrapolated to the human experience. Clinical diagnostic tools such as serial x-rays and
lung function tests, though relatively crude in their ability to measure progression, have also
confirmed such progression.”


In contrasting its decision with the decision in Zurich Ins. Co. v. Raymark Industries, supra, 118
Ill.2d 23 [514 N.E.2d 150], the trial court noted that the Zurich trial court had “concluded from
the medical evidence that injury does not always occur in the absence of exposure. (See id., 514
N.E.2d at pp. l60-l6l.) This conclusion differs from that reached by this Court.”


In rejecting the “exposure theory,” the trial court found as follows: “[A]lthough this Court agrees
with the exposure theorists that 'bodily injury' occurs nearly simultaneously with inhalation, and
therefore throughout the *45  exposure period, this Court finds that new and additional 'bodily
injury' continues to occur even past the cessation of exposure ....”


Further, in comparing its decision with that of American Home Prod. v. Liberty Mut. Ins. Co
(S.D.N.Y. 1983) 565 F.Supp. 1485 affirmed as modified (2d Cir. 1984) 748 F.2d 760 (AHP),
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the trial court noted that the AHP court had declined to make a general declaration that every
exposure to any of the drugs at issue causes injury and therefore triggers coverage. But the trial
court found it could do so with respect to asbestos: “This Court, however, has received evidence
which supports such a 'general declaration' as to when injury occurs, and has applied it generally
to all claimants who suffer from asbestos-related 'bodily injury.' ” The trial court explained that
“[t]he AHP decision, as modified, provides that coverage is triggered by 'a real but undiscovered
injury, proved in retrospect to have existed at the relevant time.' (Supra, 748 F.2d at p. 766.) This
Court simply proceeds one step further in its analysis, and applies the 'injury in fact' concept to
the asbestos medical evidence, thereby establishing in retrospect that undiscovered injury existed
during the asbestos exposure period and during the latency period in the absence of exposure.”


We find no error in the trial court's use of an injury-in-fact analysis to apply a continuous trigger.
(Stonewall Ins. Co. v. Asbestos Claims Management, supra, 73 F.3d at pp. 1195-1196.) Indeed,
we note that in Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th at pp. 676-677,
fn. 16, the Supreme Court acknowledged that claims involving asbestos-related diseases involve
“unique facts” and the injury-in-fact trigger may be appropriate. Moreover, the court referred to
our earlier (now vacated) opinion and observed that our affirmance of the trial court's decision
“appears largely consistent with [the Montrose] analysis of the applicable principles of third party
CGL coverage ....” (Ibid.)


c. Arguments of Insurers
The insurers raise two principal arguments against the trial court's trigger decision. First, the
insurers dispute the trial court's interpretation of “bodily injury.” Second, the insurers argue that the
trial court's continuous trigger decision improperly holds insurers liable even though the claimant
had no contact with the policyholder's products during the policy period. We disagree with the first
argument but find some merit in the second, as we will explain below.


(1) Subclinical Changes
(4a) The insurers contend the trial court's interpretation of bodily injury is contrary to the plain
meaning of the words in that it equates bodily injury *46  with “imperceptible subclinical cellular
changes.” Although the insurers have now disavowed the manifestation theory, the lone support
for the insurers' argument is Eagle-Picher Industries, Inc. v. Liberty Mut. Ins., supra, 682 F.2d 12,
where the court held that “sub-clinical insults to the lungs” do not constitute an injury “until, if
ever, they accumulate to become clinically evident or manifest.” 14


14 In the trial court, the insurers took various positions on the trigger of coverage: some
advocated the exposure theory; others the manifestation theory, and still others took no
position. On appeal, the joint briefs of the insurers which remain in the action do not clearly
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articulate what events should trigger coverage, but their arguments imply an advocacy for
the manifestation theory. We were advised at oral argument, however, that the insurers accept
the injury-in-fact approach.


In Eagle-Picher, the court refused to adopt the exposure theory, noting that “it is uncontested that
even sub-clinical injury to the lung does not occur simultaneously with the inhalation of asbestos.
Nor is the existence of sub-clinical injury an inevitable by-product of exposure, since the body's
natural mechanisms may remove the fibers before they become embedded in the lungs.” (682 F.2d
at p. 19, fn. omitted.) Likewise, in the present case, the insurers emphasize the medical evidence
and the trial court's finding that not every exposure to asbestos results in an asbestos-related injury.


Yet, while it may be that not every inhalation of asbestos fibers results in bodily injury, it can
be said that every manifested asbestos-related injury resulted from inhalation of asbestos fibers.
(See Commercial Union Ins. Co. v. Sepco Corp., supra, 765 F.2d at pp. 1545-1546.) (5) In the
present case, the trial court necessarily took a retrospective point of view. In resolving the insurance
coverage questions, the court was concerned only with individuals who have actually developed
asbestos-related diseases, and for such claimants the court found that the evidence permitted the
inference that injury took place in the past: “[T]he asbestos medical evidence [establishes] in
retrospect that undiscovered injury existed during the asbestos exposure period and during the
latency period in the absence of exposure.” (Italics added.)


The trial court's continuous trigger decision, then, is based upon factual findings that for asbestos
claimants an injury-in-fact took place during each triggered policy period, even though the injury
was not diagnosable and compensable during the policy period. The trial court found it “sufficient
that such injuries eventually became compensable, and this is, of course, true with respect to all
claims for which insurers are called upon to indemnify policyholders.” We find no error in this
retrospective approach. For purposes of determining insurance coverage, absolute precision is
not required as to *47  when the injury occurred. “[A]ll that is necessary is reasonably reliable
evidence that the injury, sickness, or disease more likely than not occurred during a period of
coverage ....” (AHP, supra, 565 F.Supp. at p. 1509; accord, Abex Corp. v. Maryland Cas. Co.,
supra, 790 F.2d at p. 128.)


(4b) The insurers' argument assumes that an injury does not occur until there is an impairment
capable of detection. In the present case, however, the medical evidence established and the
trial court found that impairment actually occurs even earlier: “[T]he physiological processes
associated with the inhalation of asbestos ... impair the gas exchange function of the lung cells and
tissue.... almost immediately upon the inhalation and deposition of asbestos fibers into the lung,
and slowly and continuously impair new portions of lung tissue throughout one's life, even after
exposure to asbestos ceases, ... [involving] new injury to the cells, tissue and body.” Those factual
findings, of course, are binding on this court.
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It bears emphasizing that whether there is coverage for “bodily injury” is not the question here;
it is undisputed that the CGL policies provide coverage for the asbestos-related injuries suffered
by the claimants. The question before this court is when the injuries occurred. In contrast to the
situation in Eagle-Picher, supra, where the court found no factual basis for the conclusion that
bodily injury occurs upon exposure (Eagle-Picher, supra, 682 F.2d at p. 19, fn. 3), the trial court's
factual findings here, made after consideration of extensive medical testimony, amply support
the conclusion that injury actually occurs upon exposure and continues until death. We therefore
find no error in the trial court's adoption of a continuous trigger. (See also Stonewall Ins. Co. v.
Asbestos Claims Management, supra, 73 F.3d 1178, 1196-1197; Owens-Illinois, Inc. v. United Ins.
Co. (1994) 138 N.J. 437 [650 A.2d 974, 995]; J.H. France Refractories v. Allstate (1993) 534 Pa.
29, 626 A.2d 502, 506-507].)


In any event, the insurers' approach would essentially render the asbestos manufacturers' insurance
coverage illusory, for by the time asbestos diseases caused detectable impairments (in the 1970's),
insurance companies ceased issuing policies that adequately covered asbestos-related disease.
Hence, the insurers' theory would deprive the manufacturers of coverage for product liability
injuries of which they were unaware during the policy periods. (E.g., Hancock Laboratories, Inc.
v. Admiral Ins. (9th Cir. 1985) 777 F.2d 520, 525; Keene Corp. v. Ins. Co. of North America, supra,
667 F.2d at pp. 1045-1046; Ins. Co. North America v. Forty-Eight Insulations, supra, 633 F.2d
at p. 1219.)


Moreover, there is nothing in the language of the policies to require as a condition of coverage
that the injury be discovered at any point in time. As *48  the Supreme Court recognized in
Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th at pp. 688-689, to read the CGL
occurrence policies to provide coverage only when the injury becomes apparent during the policy
period would unfairly transform the policies into “claims-made” policies. (See also American
Home Products Corp. v. Liberty Mut. Ins., supra, 748 F.2d at p. 764; Ins. Co. North America v.
Forty-Eight Insulations, supra, 633 F.2d at p. 1219; Hartford County v. Hartford Mut. Ins. (1992)
327 Md. 418 [610 A.2d 286, 294-295].)


In short, we find the trial court's continuous trigger decision well supported both by the unique
facts of asbestos-related bodily injuries and by the existing case law. We uphold that decision.


(2) Contact With Policyholder's Product
The trial court's judgment states that all of a policyholder's policies are triggered from the claimant's
first exposure to any asbestos product until the date of death or claim. We agree with the insurers
that this aspect of the trigger decision is overbroad. Our analysis of this point is intertwined with
the analysis of scope of coverage and will be presented in part 2.b below.
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2. Scope of Coverage
Under the trial court's continuous trigger decision, multiple, successive policies of a policyholder
are likely to be triggered on any single bodily injury claim. Two questions emerge concerning
the extent or “scope” of coverage of these multiple insurers: Should the responsibility for
indemnification be apportioned among the insurers? And should the policyholder be required to
share in the indemnification and defense costs if the policyholder was uninsured or self-insured
for certain periods? To facilitate analysis of these issues, we draw a distinction between (1) the
obligations of successive insurance carriers toward a single manufacturer-policyholder, and (2)
the obligations of successive carriers when multiple asbestos manufacturers are held liable on a
single claim.


a. Obligations of Successive Insurers of a Single Asbestos Manufacturer-Policyholder


(1) Apportionment Among Insurers
The standard CGL insurance policies require the insurers to indemnify the policyholder only if
bodily injury occurs during the policy period: “The company will pay on behalf of the insured
all sums which the insured shall *49  become legally obligated to pay as damages because of
bodily injury ... caused by an occurrence .... [¶] 'Occurrence' means an accident, including injurious
exposure to conditions, which results during the policy period in bodily injury ....”


Thus, the question raised by the insurance companies is whether liability should be apportioned
among the insurers based on their periods of coverage. As will be seen in the discussion below,
the trial court ruled that the policyholder must be indemnified by one insurer for the full extent of
the loss up to the policy's limits, but with liability ultimately being apportioned among all insurers
based upon the policy limits and the years of coverage. We affirm that decision.


Liable “in Full”


(6a) In phase III, the trial court concluded that each policy triggered by an asbestos-related
bodily injury claim has an independent obligation to respond “in full” to a claim. In reaching that
conclusion, the trial court relied primarily upon the insurers' obligations under the CGL policies
to pay for “all sums which the insured shall become liable to pay as damages.”


The trial court's decision follows several out-of-state asbestos cases. In Keene Corp. v. Ins. Co. of
North America, supra, 667 F.2d 1034, the court held as follows: “The policies at issue in this case
provide that the insurance company will pay on behalf of Keene 'all sums' that Keene becomes
legally obligated to pay as damages because of bodily injury during the policy period.... As a result
[of our continuous trigger decision], when Keene is held liable for an asbestos-related disease,
only part of that disease will have developed during any single policy period. The rest of the
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development may have occurred during another policy period or during a period in which Keene
had no insurance. The issue that arises is whether an insurer is liable in full, or in part, for Keene's
liability once coverage is triggered. We conclude that the insurer is liable in full, subject to the 'other
insurance' provisions ....” (Id. at p. 1047.) “Once triggered, each policy covers Keene's liability.
There is nothing in the policies for a reduction of the insurer's liability if an injury occurs only in
part during a policy period. As we interpret the policies, they cover Keene's entire liability once
they are triggered.” (Id. at p. 1048; see also ACandS, Inc. v. Aetna Cas. and Sur. Co., supra, 764
F.2d at p. 974; Zurich Ins. Co. v. Raymark Industries, supra, 514 N.E.2d at p. 165; *50  Monsanto
Co. v. C.E. Heath Comp. & Liability (Del. 1994) 652 A.2d 30, 34-35; J.H. France Refractories v.
Allstate, supra, 626 A.2d 502, 507-508.) 15


15 In phase IV, the trial court qualified its “in full” ruling by concluding that only one policy's
limits can apply to each claim, and the policyholder may select the policy under which it is
to be indemnified. That decision, too, is supported by Keene: “The principle of indemnity
implicit in the policies requires that successive policies cover single asbestos-related injuries.
That principle, however, does not require that Keene be entitled to 'stack' applicable policies'
limits of liability.... Therefore, we hold that only one policy's limits can apply to each injury.
Keene may select the policy under which it is to be indemnified.” (Keene Corp. v. Ins. Co. of
North America, supra, 667 F.2d at pp. 1049-1050; see also Owens-Illinois, Inc. v. Aetna Cas.
and Sur. Co. (D.D.C. 1984) 597 F.Supp. 1515, 1524; contra, Cole v. Celotex Corp., supra,
599 So.2d 1058, 1074-1080; J.H. France Refractories v. Allstate, supra, 626 A.2d 502, 510.)
The policyholders have not challenged this ruling.


We believe the California Supreme Court's decision in Montrose Chemical Corp. v. Admiral Ins.
Co., supra, 10 Cal.4th 645, supports this reasoning. In distinguishing third party liability policies
from first party liability policies, the court observed that under third party liability policies, if
coverage is ultimately established, the insurer must indemnify the insured for “all sums” which
the insured becomes obligated to pay. (10 Cal.4th at p. 665.) Moreover, in concluding that a
continuous trigger should be applied, the court on two occasions cited with approval the opinion
in Gruol Construction Co. v. Insurance Co. of No. America (1974) 11 Wn.App. 632 [524 P.2d
427], in which the Washington Court of Appeal applied a continuous trigger in a case involving
progressive property damage. (10 Cal.4th at pp. 677-678, 681.) In both references to the Gruol
case, the Montrose court observed that under a continuing injury theory, an insurer may become
liable for the entire loss up to the policy limits even though the continuing injury may extend over
several policy periods. (Id. at pp. 678, 681.)


Furthermore, in support of its conclusion that a continuous trigger should be applied, the Montrose
court relied upon existing case law holding that coverage for a manifested loss is not terminated by
the expiration of the policy; coverage continues until the damage is complete. (Montrose Chemical
Corp. v. Admiral Ins. Co., supra, 10 Cal.4th at pp. 680, 686, citing California Union Ins. Co. v.
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Landmark Ins. Co. (1983) 145 Cal.App.3d 462, 475 [193 Cal.Rptr. 461]; Snapp v. State Farm
Fire & Cas. Co. (1962) 206 Cal.App.2d 827, 831-832 [24 Cal.Rptr. 44]; and Harman v. American
Casualty Co. of Reading, Pa. (S.D.Cal. 1957) 155 F.Supp. 612.) As the Montrose court put it,
“an insurer on the risk when continuous or progressively deteriorating damage or injury first
manifests itself remains obligated to indemnify the insured for the entirety of the ensuing damage
or injury.” (10 Cal.4th at p. 686, italics added.) *51


Apportionment


At the same time that the trial court ruled each insurer must respond “in full,” the court also ruled
that “the obligation to respond in full is subject to the operation of policy limits, deductibles,
applicable exclusions, applicable 'other insurance' clauses, provisions which make certain policies'
coverage 'excess' to that of other policies, and any rights to equitable contribution from the issuers
of other policies triggered by the same claim.”


That decision, too, is consistent with language in the Montrose case: “Allocation of the cost of
indemnification once several insurers have been found liable to indemnify the insured for all
or some portion of a continuing injury or progressively deteriorating property damage requires
application of principles of contract law to the express terms and limitations of the various policies
of insurance on the risk. [Citing Keene and Forty-Eight Insulations.]” (Montrose Chemical Corp.
v. Admiral Ins. Co., supra, 10 Cal.4th at p. 681, fn. 19.)


In Keene, the court held that liability among insurers must be allocated pursuant to the “other
insurance” clauses: “In any suit against Keene for an asbestos-related disease, it is likely that
the coverage of more than one insurer will be triggered. Because each insurer is fully liable,
and because Keene cannot collect more than it owes in damages, the issue of dividing insurance
obligations arises. The only logical resolution of this issue is for Keene to be able to collect from
any insurer whose coverage is triggered, the full amount of indemnity that it is due, subject only
to the provisions in the policies that govern the allocation of liability when more than one policy
covers an injury.... Our holding each insurer fully liable to Keene [ ] does not mean that a single
insurer will be saddled with full liability for any injury. When more than one policy applies to a
loss, the 'other insurance' provisions of each policy provide a scheme by which the insurers' liability
is to be apportioned.... These provisions of the policies must govern the allocation of liability
among the insurers in any particular case of asbestos-related disease. However, the primary duty
of the insurers whose coverage is triggered by exposure or manifestation is to ensure that Keene
is indemnified in full.” (667 F.2d at p. 1050, fn. omitted.)


The Keene court did not specify how the “other insurance” clauses would serve to allocate liability
among the insurers. In the present case, however, in phase IV, the trial court concluded that
the presence of “other insurance” clauses in the policies had the effect of requiring a pro rata
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apportionment among multiple insurers whose policies were triggered successively on the *52
same claim. The court employed an apportionment method based on the respective policy limits
multiplied by the years of coverage: “When more than one policy is triggered by a claim, defense
and indemnity costs shall be allocated among all triggered policies according to applicable 'per
occurrence' policy limits, multiplied by years of coverage. When a policy does not contain a 'per
occurrence' limit, the 'per person' limit shall be used in this calculation.


“This Court finds that the most equitable method of allocation is proration on the basis of policy
limits, multiplied by years of coverage. This method is consistent with the policy language in that
it takes policy limits into consideration. Typically, a pro rata 'other insurance' clause provides for
proration according to 'the applicable limit of liability.' This method also reflects the fact that higher
premiums are generally paid for higher 'per person' or 'per occurrence' limits. Since some policies
are in effect for more than one year, and injury occurs during every year from first exposure to
asbestos until death (phase III Decision at p. 42), multiplying the policy limits by years of coverage
results in a more equitable allocation than proration based on policy limits alone. Thus, when a
particular claim triggers more than one policy, each insurer's share of liability shall be determined
by the proportion that each policy's applicable 'per occurrence' limits multiplied by years the policy
was in effect bears to the sum total of the applicable 'per occurrence' limits of all triggered policies
multiplied by the years each policy was in effect. When a policy does not contain a 'per occurrence'
limit, the 'per person' limit shall be used in this calculation.”


This allocation procedure does not affect the obligation of the insurers to respond in full: “a
policyholder may obtain full indemnification and defense from one insurer, leaving the targeted
insurer to seek contribution from other insurers covering the same loss.”


The trial court's ruling on the method of apportionment is not challenged on appeal. We note that
although the method is nontraditional, it is nonetheless sound. (7) The general rule, when multiple
policies share the same risk but have inconsistent “other insurance” clauses, is to prorate according
to the policy limits. (See Argonaut Ins. Co. v. Transport Indem. Co. (1972) 6 Cal.3d 496, 507
[99 Cal.Rptr. 617, 492 P.2d 673]; Employers Reinsurance Corp. v. Phoenix Ins. Co. (1986) 186
Cal.App.3d 545, 557 [230 Cal.Rptr. 792]; CNA Casualty of California v. Seaboard Surety Co.
(1986) 176 Cal.App.3d 598, 620 [222 Cal.Rptr. 276].) Courts in other jurisdictions have taken
different approaches. Most prominent among the alternatives is an allocation based upon time on
the risk—i.e., the number of years an insurer *53  covered the continuous loss. (E.g., Ins. Co.
North America v. Forty-Eight Insulations, supra, 633 F.2d 1212.) 16


16 Other approaches include apportionment (1) based on the premiums paid (Insurance Co. of
Tex. v. Employers Liability Assur. Corp. (S.D.Cal. 1958) 163 F.Supp. 143, 147, 151); (2) in
equal shares (Reliance Ins. Co. v. St. Paul Surplus Lines Ins. (4th Cir. 1985) 753 F.2d 1288,
1292); and (3) using a “maximum loss” method (Mission Ins. Co. v. Allendale Mut. Ins. Co.



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=6CALIF3D496&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_507&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_507 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972122542&pubNum=661&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=186CAAPP3D545&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_557 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=186CAAPP3D545&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_557&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_557 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986152049&pubNum=227&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=176CAAPP3D598&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_620&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_620 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=176CAAPP3D598&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_620&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_620 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986102485&pubNum=227&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980142737&pubNum=350&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980142737&pubNum=350&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958108945&pubNum=0000345&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_345_147&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_147 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958108945&pubNum=0000345&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_345_147&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_147 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985107377&pubNum=0000350&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_350_1292&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1292 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985107377&pubNum=0000350&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_350_1292&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1292 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981114521&pubNum=661&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co., 45 Cal.App.4th 1 (1996)
52 Cal.Rptr.2d 690, 96 Cal. Daily Op. Serv. 3058, 96 Daily Journal D.A.R. 5048


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 48


(1981) 95 Wn.2d 464 [626 P.2d 505]; and see Uniroyal, Inc. v. Home Ins. Co. (E.D.N.Y.
1988) 707 F.Supp. 1368, 1392-1393 [agent orange]). (See generally, Ostrager & Newman,
Handbook on Insurance Coverage Disputes (4th ed. 1991) § 9.04, p. 338.)


(6b) The apportionment formula used by the trial court in the present case—combining the policy
limit formula with the time on the risk approach—was advocated by some insurers in CNA
Casualty of California v. Seaboard Surety Co., supra, 176 Cal.App.3d at pages 619-620, with
respect to defense costs. The court rejected the argument and used a straight policy limit approach.
But in doing so the court noted that the Supreme Court had declined to formulate a definitive
rule “in light of varying equitable considerations which may arise” in particular cases. (Signal
Companies, Inc. v. Harbor Ins. Co. (1980) 27 Cal.3d 359, 369 [165 Cal.Rptr. 799, 612 P.2d 889, 19
A.L.R.4th 75].) Quoting from an earlier case, the Supreme Court explained the need for “equitable”
considerations: “ 'The reciprocal rights and duties of several insurers who have covered the same
event do not arise out of contract, for their agreements are not with each other .... Their respective
obligations flow from equitable principles designed to accomplish ultimate justice in the bearing
of a specific burden....' ” (27 Cal.3d at p. 369.) The CNA court, therefore, acknowledged that in
an appropriate case the scope of an insured's coverage could be affected by such factors as the
insurer's time on the risk. (176 Cal.App.3d at p. 620.) And, indeed, in the present case, the trial
court found its method of allocation, based upon both the policy limits and the time on the risk,
to be the “most equitable.”


Given that the trial court's method of apportionment is not challenged on appeal, we find no error
in the decision to hold each policy responsible in full subject to such apportionment. 17  (See also
Owens-Illinois, Inc. v. United Ins. Co., supra, 650 A.2d 974, 993-995, proposing the same method
of *54  allocation.) We are not persuaded otherwise by Ins. Co. North America v. Forty-Eight
Insulations, supra, 633 F.2d 1212, in which the trial court employed an exposure trigger and
prorated liability among the multiple, successive insurers who were on the risk while the claimant
was exposed to asbestos. On appeal, no question was raised concerning this proration; the dispute
focused on prorating the costs of defense. The appellate court affirmed, finding the exposure
theory to provide a reasonable means of proration: “An insurer contracts to pay the entire cost
of defending a claim which has arisen within the policy period. The insurer has not contracted to
pay defense costs for occurrences which took place outside the policy period.... [¶] [The] exposure
theory ... establishes that a reasonable means of proration is available.... [I]ndemnity costs can be
allocated by the number of years that a worker inhaled asbestos fibers.” (Id. at pp. 1224-1225.)
Although other courts using an exposure theory have similarly prorated liability among the insurers
(Commercial Union Ins. Co. v. Sepco Corp., supra, 765 F.2d at p. 1544; Porter v. American Optical
Corp., supra, 641 F.2d at p. 1145 [the rule of proration among insurers is “logically consequent” to
the exposure theory]), we agree with the Illinois Supreme Court that a pro rata approach does not
apply to defense costs or indemnity if the exposure theory is not used. (Zurich Ins. Co. v. Raymark
Industries, supra, 514 N.E.2d 150, 165.) In finding that asbestos injuries continue to occur even
after exposure to asbestos ceases, the trial court necessarily rejected the underlying temporal
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premise of the exposure theory, that injury occurs and the insurers' obligations are triggered only
during the claimant's period of exposure to asbestos. 18


17 Despite the phase III decision obligating the insurers to respond “in full,” the effect of the
trial court's apportionment formula is to make the liability of the insurers proportionate. In
their briefs on phase III, the insurers make little mention of the phase IV decision and imply
that the trial court did not prorate the losses or take into account the amount of time that
insurance coverage was provided to the policyholder. Yet when the phase III and phase IV
decisions are read together, the insurance carriers got what they want—pro rata allocation
of liability.
As a practical matter, the point is academic for most insurers. The trial court noted that “all
primary policies have been or will be exhausted by asbestos-related claims. The method of
allocation affects only the timing of payments.” With respect to Fibreboard, however, two
of its insurers (Pacific Indemnity and Continental) issued policies without aggregate limits.
Thus, as to presently unpaid claims against Fibreboard, the only allocation will be between
those two unexhausted policies. Contrary to the assertions of the insurers, this fact is not
the result of any flaw in the trial court's decision on the scope of coverage. Whether the
policies provide unlimited coverage is before us on other issues which Pacific Indemnity
and Continental have asked us to defer.


18 The insurers have relied upon the appellate court's decision in J.H. France Refractories v.
Allstate (1990) 396 Pa.Super. 185 [578 A.2d 468], which applied a continuous trigger and
also allocated liability pro rata among insurers based upon the time each insurer was on the
risk. But during the pendency of this appeal, the Pennsylvania Supreme Court reversed that
decision and instead followed Keene to hold, as we do here, that each insurer must bear
potential liability for the entire claim, subject to allocation based on the “other insurance”
provisions of the policies. (J.H. France Refractories v. Allstate, supra, 626 A.2d 502.)


Moreover, the rule of proration adopted by Forty-Eight Insulations and its progeny fails to
recognize that the event which triggers coverage does not define the scope of coverage. Although
each policy is triggered only by the occurrence of an injury during the policy period, once a policy
is triggered, the policy obligates the insurer to pay “all sums” for which the policyholder *55
becomes liable. There is nothing in the policies limiting the scope of coverage to that portion
of a continuous injury that developed during the policy period. (Keene Corp. v. Ins. Co. North
America, supra, 667 F.2d at p. 1049.) “As long as there was either inhalation exposure or exposure
in residence during a policy period, and as long as [the policyholder] must pay damages as a
result, the insurer must indemnify [the policyholder] for whatever damages it must pay.” (Id. at
pp. 1044-1045, fn. 20; see also J.H. France Refractories v. Allstate, supra, 626 A.2d 502, 508.)


In Montrose, the Supreme Court criticized language in California Union Ins. Co. v. Landmark Ins.
Co., supra, 145 Cal.App.3d at page 478, which held the successive insurers liable “jointly and
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severally” for the full amount of the damage. 19  (Montrose Chemical Corp. v. Admiral Ins. Co.,
supra, 10 Cal.4th at p. 681, fn. 19.) (8a) In the present case, the trial court correctly explained
that the doctrine of joint and several liability has no application to the obligations of successive
insurers of a single policyholder. 20  ( 6c) Nevertheless, the insurance companies insist that the
trial court's decision on the scope of coverage imposes joint and several liability upon the insurers.
It does not. The trial court's decision ensures that the policyholder is indemnified by one insurer
for the full extent of the loss up to the policy's limits, but apportions liability among all insurers
whose policies were triggered by the claimant's asbestos-related bodily injury. We find nothing
erroneous in that decision.


19 Despite the California Union court's appellation of the liability as “joint and several,” the
court went on to apportion the damages pro rata between the two insurers based on the policy
limits. (145 Cal.App.3d at p. 478.)


20 The trial court expressly disavowed joint and several liability: “The Court recognizes that
'joint and several liability' is a doctrine of tort liability, not contract law. Furthermore, the
Court is aware that liability for many of the underlying injury claims which are the subject
of this coverage dispute is not joint and several among the policyholders, but rather is
pursuant to settlement agreements which specify distinct damage amounts attributed to each
policyholder. [¶] This Court emphasizes that its determination of the scope of coverage for
asbestos-related bodily injury claims is not predicated on the joint and several liability which
is sometimes but not always imposed on the policyholders in the underlying lawsuits.”


(2) Effect of Policyholder's Self-insurance
(9a) In phase III, the trial court concluded that “the policyholders do not have an obligation to share
pro rata in indemnification and defense costs because of any uninsured or self-insured periods of
time simultaneous with the 'occurrence' of bodily injury pertaining to a claim ....” The insurers
challenge that ruling. The insurers argue that they are obligated to pay only for injuries that took
place during the policy periods; thus the manufacturers must pay for injuries that occurred during
periods in which the manufacturers were uninsured or self-insured. *56


The leading support for the insurers' position is provided by those cases in which the courts
apportioned coverage among insurers based upon the time each policy was on the risk. Those courts
then included the policyholder in the allocation scheme and held the policyholder responsible
for a pro rata share for periods of self-insurance or no insurance. (Stonewall Ins. Co. v. Asbestos
Claims Management, supra, 73 F.3d at pp. 1202-1204; Commercial Union Ins. Co. v. Sepco
Corp., supra, 765 F.2d at p. 1544; Ins. Co. North America v. Forty-Eight Insulations, supra, 633
F.2d at p. 1225; NSP v. Fidelity & Cas. Co. of New York (Minn. 1994) 523 N.W.2d 657, 662;
see also IMCERA Group, Inc. v. Liberty Mutual Ins. Co. (1996) 47 Cal.App.4th 699, 736-743
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[50 Cal.Rptr.2d 583] [defense costs] review granted May 22, 1996 (S052878); Gulf Chemical &
Metallurgical v. Associated Metals (5th Cir. 1993) 1 F.3d 365, 372.)


We decline to follow this approach, for we conclude that a distinction must be drawn between
apportionment among multiple insurers and apportionment between an insurer and its insured. (10)
This distinction was noted in Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th 645,
665: “In suits between an insured and an insurer to determine coverage, interpretation of the policy
language ... will typically take precedence.... [¶] In contrast, where two or more CGL carriers turn
to the courts to allocate the costs of indemnity for a paid loss, different contractual and policy
considerations may come into play in the effort to apportion such costs among the insurers. The
task may require allocation of contribution amongst all insurers on the risk in proportion to their
respective policies' liability limits (such as deductibles and ceilings) or the time periods covered
under each such policy.”


As we have already explained in sub part (1) above, the trial court apportioned the liability of
the successive insurers based upon both the policy limits and the time on the risk. 21  (9b) That
apportionment among multiple insurers, however, has no bearing upon the obligations of the
*57  insurers to the insured. The insurance policies obligate the insurers to pay on behalf of a
policyholder “all sums” that the policyholder becomes legally obligated to pay as damages because
of bodily injury during the policy period. We interpret this language to mean that once coverage
is triggered, the insurer's obligation to the policyholder is to cover the policyholder's liability “in
full” up to the policy limits. It is irrelevant that only part of the asbestos-related disease developed
during any single policy period or during a period in which the manufacturer had no insurance.
The logical consequence of this ruling is that the policyholder is covered (up to the policy limits)
for the full extent of its liability and need not pay a pro rata share. (ACandS, Inc. v. Aetna Cas.
and Sur. Co., supra, 764 F.2d at p. 974; Keene Corp. v. Ins. Co. of North America, supra, 667
F.2d at pp. 1047-1049; Zurich Ins. Co. v. Raymark Industries, supra, 514 N.E.2d at p. 165; J.H.
France Refractories v. Allstate, supra, 626 A.2d 502, 508; but see Keene Corp. v. Ins. Co. of North
America, supra, 667 F.2d at p. 1058 (conc. opn. of Wald, J.).)


21 In phase IV, where the issue was the method of allocating indemnity and defense costs among
multiple insurers pursuant to “other insurance” clauses, no insurer argued that the “other
insurance” clauses apply to periods when the policyholder is self-insured. Indeed, most
courts hold that “other insurance” refers only to another policy, not to self-insurance. (E.g.,
Metro U.S. Services v. City of Los Angeles (1979) 96 Cal.App.3d 678, 683 [158 Cal.Rptr.
207]; Universal Underwrit. Ins. Co. v. Marriott Homes, Inc. (1970) 286 Ala. 231 [238 So.2d
730, 732]; American Nurses Ass'n v. Passaic Gen. Hosp. (1984) 98 N.J. 82 [484 A.2d 670,
674]; contra, Aetna Casualty & Surety Co. v. Market Insurance Co. (Fla.Dist.Ct.App. 1974)
296 So.2d 555, 558; see generally, Annot. (1986) 46 A.L.R.4th 707.) Thus, we construe
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the insurers' argument as one directed to the insurers' obligations to its insured and not as a
challenge to the allocation formula governing the insurers' obligations to other insurers.
In any event, the trial court employed a hybrid method of allocation, taking into account
both the time on the risk and the policy limits. Because the policy limits are an essential part
of the trial court's apportionment formula, it would be virtually impossible to compute the
policyholder's share of the losses for periods of no insurance. The Keene court so reasoned:
“We have no authority upon which to pretend that Keene also has a 'self-insurance' policy
that is triggered for periods in which no other policy was purchased. Even if we had the
authority, what would we pretend that the policy provides? What would its limits be?” (667
F.2d at pp. 1048-1049; accord, J.H. France Refractories v. Allstate, supra, 626 A.2d 502,
508; contra, Owens-Illinois, Inc. v. United Ins. Co., supra, 650 A.2d 974, 995.)


We therefore affirm the trial court's decision in phase III relieving the policyholders from any
responsibility to share in the loss for periods of no insurance.


b. Obligations of Insurers Covering Multiple Tortfeasors on a Claim
When a claimant was exposed to products of more than one manufacturer such that an asbestos
manufacturer-policyholder is but one of several tortfeasors held liable to an injured victim, the
question arises as to how liability should be apportioned among the defendant-manufacturers,
especially if the claimant was minimally exposed to one manufacturer's product and extensively
exposed to another's.


No general statement can be made about the allocation of tort liability of multiple asbestos
manufacturers. In some cases, the manufacturers may be held jointly and severally liable to
the injured claimant, despite the claimant's relatively short period of exposure to a particular
defendant's product. ( *58  Borel v. Fibreboard Paper Products Corporation (5th Cir. 1973) 493
F.2d 1076 cert. den. (1974) 419 U.S. 869 [42 L.Ed.2d 107, 95 S.Ct. 127].) 22  In other cases,
upon adequate proof of the claimant's varying exposures to different products, damages may be
apportioned among the defendants. (Moore v. Johns-Manville Sales Corp. (5th Cir. 1986) 781 F.2d
1061; see Prosser & Keeton on Torts (5th ed. 1984) § 52, p. 352; 3 Harper et al., The Law of Torts
(2d ed. 1986), § 10.1, p. 1.) In some jurisdictions, the market share doctrine may be applied, at least
where the claimant was exposed to fungible asbestos products (Wheeler v. Raybestos-Manhattan
(1992) 8 Cal.App.4th 1152 [11 Cal.Rptr.2d 109]), making the manufacturers only severally liable,
based upon each manufacturer's share of the national market at the time of the plaintiff's exposure
to the product. (Brown v. Superior Court (1988) 44 Cal.3d 1049, 1072-1075 [245 Cal.Rptr. 412,
751 P.2d 470]; Sindell v. Abbott Laboratories (1980) 26 Cal.3d 588 [163 Cal.Rptr. 132, 607 P.2d
924, 2 A.L.R.4th 1061], cert. den. (1980) 449 U.S. 912 [66 L.Ed.2d 140, 101 S.Ct. 285].)


22 In California, as in many states, statutory modifications have been made to the doctrine of
joint and several liability. Liability among concurrent tortfeasors for noneconomic damages
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is now several—proportionate to fault, not joint. (Civ. Code, § 1431.2, subd. (a).) The
purpose of this change was to eliminate the unfairness of requiring a tortfeasor who was
minimally culpable to bear all of the plaintiff's damages when the more culpable tortfeasor
became insolvent. (Evangelatos v. Superior Court (1988) 44 Cal.3d 1188, 1198 [246
Cal.Rptr. 629, 753 P.2d 585].)


It bears emphasizing that questions concerning the nature and extent of the tort liability of the
asbestos manufacturers are not involved in this litigation. Those questions must be resolved in the
underlying injury suits. The question here is the extent of the indemnity obligations of the insurers
toward their policyholders. (8b) The contractual obligations of insurers to a single manufacturer-
policyholder are separate and distinct from the tort liability of multiple asbestos manufacturers
to an asbestos claimant. (Keene Corp. v. Ins. Co. of North America, supra, 667 F.2d at p. 1051;
Ins. Co. North America v. Forty-Eight Insulations, supra, 633 F.2d at p. 1225.) No matter what
the tort liability of an asbestos manufacturer—whether joint and several, proportionate to fault or
proportionate to market share—the indemnity obligations of its insurers are as set forth in part
2.a above: to respond in full to the policyholder's liability obligations up to the policy's limits,
subject to apportionment pursuant to “other insurance” clauses. (See Keene Corp. v. Ins. Co. of
North America, supra, 667 F.2d at pp. 1050-1051, 1051 fn. 39.)


(11a) The insurers, however, have raised a trigger question which arises when multiple asbestos
manufacturers are held liable on a single claim and each manufacturer is insured by multiple,
successive policies: For purposes *59  of deciding which of a manufacturer-policyholder's
successive policies cover the manufacturer's liability on the claim, is insurance coverage triggered
if the claimant was first exposed to the policyholder's product after the insurer's policy had expired?
That is, does an insurer have any indemnity obligation if the policyholder's product was not
involved in the claimant's injury during the policy period? 23


23 For purposes of our discussion, we assume that the claimant was exposed to a policyholder's
product at some point. In most jurisdictions, an asbestos manufacturer will not be held liable
unless the plaintiff proves, directly or circumstantially, actual exposure to the defendant's
product. (See Lineaweaver v. Plant Insulation Co. (1995) 31 Cal.App.4th 1409, 1415-1419
[37 Cal.Rptr.2d 902]; Mullen v. Armstrong World Industries, Inc. (1988) 200 Cal.App.3d
250, 257-258 [246 Cal.Rptr. 32]; In re Hawaii Federal Asbestos Cases (9th Cir. 1992) 960
F.2d 806, 816-818; Bauer v. Raymark Industries, Inc. (2d Cir. 1988) 849 F.2d 790, 792-793;
Roehling v. Nat. Gypsum Co. Gold Bond Bldg. (4th Cir. 1986) 786 F.2d 1225, 1228, fn. 5;
Blackston v. Shook & Fletcher Insulation Co. (11th Cir. 1985) 764 F.2d 1480, 1482, 1485;
Gideon v. Johns-Manville Sales Corp. (5th Cir. 1985) 761 F.2d 1129, 1144-1145.) In other
jurisdictions, under the market share doctrine, the plaintiff need not identify the manufacturer
of the asbestos product; the burden of proof is shifted to the defendant-manufacturer to prove
its product did not cause the plaintiff's injury. (Wheeler v. Raybestos-Manhattan, supra, 8
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Cal.App.4th 1152; Menne v. Celotex Corp. (10th Cir. 1988) 861 F.2d 1453, 1469; see Sindell
v. Abbott Laboratories, supra, 26 Cal.3d 588.) Nevertheless, if the plaintiff was not exposed
to the manufacturer's product, the manufacturer will not be liable.
We note, however, that the New York Court of Appeals has modified tort law principles
of causation and held that a manufacturer may be held severally liable in proportion to its
market share even if it can prove that its product did not contribute to the plaintiff's injury;
only those defendants who can prove that they never participated in the marketing of the
product for use by the class of injured victims are exculpated. (Hymowitz v. Eli Lilly and Co.
(1989) 73 N.Y. 487 [541 N.Y.S.2d 941, 950, 539 N.Ed.2d 1069], cert. den. (1989) 493 U.S.
944 [107 L.Ed.2d 338, 110 S.Ct. 350] [DES case].)
Of course, new forms of liability created by statute or by judicial pronouncement come within
the scope of liability covered by a CGL policy. (AIU Ins. Co. v. Superior Court (1990) 51
Cal.3d 807, 822, fn. 8 [274 Cal.Rptr. 820, 799 P.2d 1253]; Travelers Ins. Co. v. Industrial
Indem. Co. (1971) 18 Cal.App.3d 628, 632 [96 Cal.Rptr. 191].) The question before us,
however, is not whether the manufacturers' liability is covered but when coverage begins.


The trial court's trigger decision states that all of a policyholder's policies are triggered upon the
claimant's exposure to any asbestos product. The effect of this decision is to trigger an insurer's
indemnity obligations even if the claimant was not exposed to the policyholder's product until after
the insurer's policy period had expired. For example, if a claimant was first exposed to asbestos
products of manufacturer A in 1957 but was not exposed to manufacturer B's asbestos products
until 1967, the trial court's decision would make policies insuring manufacturer B covering the
period from 1957-1966 triggered: the 1957 policy by virtue of the claimant's exposure to asbestos
and the 1958-1966 policies by virtue of the latent development of asbestos disease. (Policies
insuring manufacturer B from 1967 to the date of claim or death would, of course, also be triggered
by the continuous development of asbestos disease.) *60


In this respect, the trial court's decision runs counter to the decision in Keene Corp. v. Ins. Co. of
North America, supra, 667 F.2d 1034. After concluding that insurance coverage is continuously
triggered from the point of exposure to the point of manifestation, and after concluding that each
successive insurer must indemnify the policyholder in full, subject to apportionment under the
“other insurance” provisions, the Keene court went on to hold that an insurance company has
no liability if it can prove that the claimant was not exposed to the manufacturer-policyholder's
product either during the policy period or before the policy period. “If a victim sues more than
one asbestos-product manufacturer, it may be impossible to prove which company's products were
used at which time. If so, it will be impossible to prove that exposure to Keene's products—as
opposed to those of another manufacturer—occurred during a particular time period. In such a
case, there should be a presumption that throughout the victim's period of exposure to asbestos
he or she was exposed to Keene's and the other manufacturers' products. The insurer defending
Keene in the underlying tort suits may then try to show that Keene's products could not have been
involved for certain years. Similarly, if a suit arises to resolve the allocation of insurance liability,
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any insurance company can try to prove that there was no inhalation of Keene's asbestos during
or before its policy period. If an insurance company does so, then that company will be free of
liability.” (Id. at p. 1052.)


Although the above quoted portion of the Keene decision purports to pertain to the allocation
of liability among insurers, it effectively serves to qualify the trigger of coverage. The Keene
court held that there is no coverage unless the injury resulted from exposure to the policyholder's
products. “If [there was no inhalation of Keene's asbestos during or before an insurer's policy
period], then that company will be free of liability.” (667 F.2d at at p. 1052.) Indeed, despite its
rejection of the exposure theory for purposes of triggering coverage, the Keene court recognized
that the time of the claimant's exposure to the policyholder's products is relevant to the trigger
of coverage: “[The full extent of the claimant's exposure to asbestos] is essential to determining
which policies cover Keene's liability.” (Id. at at p. 1051.)


On this point, the Keene court cited and followed the decision in Ins. Co. North America v. Forty-
Eight Insulations, supra, 633 F.2d 1212, even though Forty-Eight Insulations had applied an
exposure trigger. (Keene Corp. v. Ins. Co. of North America, supra, 667 F.2d at p. 1052, fn. 42.)
In Forty-Eight Insulations, the court recognized the basic contract principle that an insurance
policy provides coverage only for injuries resulting from the policyholder's own products, and the
court concluded that “where an insurer can *61  show that no exposure to asbestos manufactured
by its insured took place during certain years, then that insurer cannot be liable for those years.
The reason is simple: no bodily injury resulting from Forty-Eight's products, took place during
the years in question.” (633 F.2d at p. 1225, italics in original.) At the same time, the court
in Forty-Eight Insulations held that in asbestos cases, because of the difficulties of proof, each
asbestos manufacturer's products should be presumed to be involved upon a claimant's exposure to
asbestos, but an insurer is entitled to show that the claimant was not exposed to its manufacturer-
policyholder's products. (Id. at 1225-1226, fn. 27.)


Both Forty-Eight Insulations and Keene instruct that an insurance policy is not triggered if
the claimant's exposure to the manufacturer-policyholder's products took place after the policy
period. 24  Even though coverage is triggered continuously, upon exposure, upon manifestation,
and upon exposure-in-residence, it is not enough to trigger coverage that the claimant experienced
some asbestos-related injury during a policy period; the injury must have resulted from exposure
to the policyholder's products. In the hypothetical example given above, then, the policies insuring
manufacturer B would not be triggered until 1967, the date of the claimant's first exposure to
B's products. B's policies in effect before 1967 would not be triggered on the claim, despite the
claimant's earlier exposure to manufacturer A's products in 1957, as there was no injury from
B's products until 1967. (Of course, B's policies in effect from 1967 onward, to the date of the
claimant's death or claim, would be triggered by virtue of the progressive development of the
disease, even if exposure ceased in 1967.)
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24 Language in Montrose supports our conclusion. In describing the continuous trigger, the
Montrose court observed that the timing of the event or conditions causing the injury or
damage is largely immaterial: “it can occur before or during the policy period.” (10 Cal.4th
at p. 675, italics added.) We construe this language to mean that exposure to hazardous
conditions after the policy period will not trigger coverage.


We think this conclusion is sound. The language of the CGL policies reflects the requirement of
a causal connection between the claimant's injury and the policyholder's conduct. The insurance
policies obligate the insurer to pay all sums “which the insured shall become legally obligated
to pay as damages because of bodily injury ... caused by an occurrence.” An “occurrence” is
defined as injurious exposure to conditions “which results during the policy period in bodily
injury ....” When a claimant was not exposed to the insured's products until after the policy had
ended, the causal connection is missing. If there is bodily injury during the policy period due to
exposure to another manufacturer's products, the insured does not become liable “because of” such
bodily injury. The insured does not become liable at all unless and until there is an exposure to
its own products. It is only *62  “because of” the bodily injury caused by the later exposure to
the insured's products that the insured becomes “legally obligated to pay” damages. As a matter
of common sense, an ordinary lay reader would not understand the policy provisions to extend
coverage to damages arising from conduct that took place after the policy had expired. 25  (Contra,
Stonewall Ins. Co. v. Asbestos Claims Management, supra, 73 F.3d 1178, 1200-1201, finding
policy ambiguous and holding policies triggered on exposure to asbestos generally.)


25 Throughout our discussion we have referred to the claimant's “contact with” or “exposure to”
the policyholder's products, for in this case the policyholders' wrongful conduct, upon which
their underlying liability is based, consists of exposing the asbestos victims to hazardous
products. (Fn. 23, ante.) The parties have neither raised nor briefed the question of trigger
of coverage when the underlying liability is established in a jurisdiction such as New York,
where a manufacturer may be held liable in proportion to its market share despite proof that
the claimant was not exposed to its products. We express no opinion on that question. We
hold only that coverage is not triggered if the policyholder's liability-producing conduct took
place after the policy expired.


Thus, in our hypothetical example, if a manufacturer is held liable to a claimant who was exposed
to the products of other manufacturers in 1957 and who was exposed to the manufacturer-
policyholder's products in 1967, the manufacturer's legal liability would be “because of” that later
exposure to its own products, not because of the 1957 exposure. Hence, policies in effect before
1967 would not be triggered on the claim. To construe the policy language otherwise so as to
trigger coverage upon exposure to any asbestos product could have the absurd result of triggering
policies in effect before the manufacturer-policyholder ever manufactured asbestos products.
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(12a) In the present case, the trial court's trigger decision fails to acknowledge this point. The
decision creates in effect an irrebuttable presumption that all of an asbestos manufacturer's policies
are triggered by a claim of injurious exposure to any asbestos product. We agree with Keene
and Forty-Eight Insulations that an insurer is entitled to rebut that presumption and show that its
policy was not triggered because the claimant was first exposed to its manufacturer-policyholder's
products after the policy period had expired.


(11b) We therefore modify the judgment to read that a policyholder's policies are triggered from
the claimant's first exposure to the policyholder's products. An insurer has no liability if its policy
expired before the claimant was exposed to the policyholder's product. ( 12b) We emphasize,
however, that pursuant to Keene and Forty-Eight Insulations the claimant will be presumed to
have been exposed to asbestos products of all defendant-manufacturers, and the burden is on the
insurer to prove that the claimant *63  was not exposed to its policyholder's product before or
during the policy period.


We reiterate, too, our affirmance of the trial court's continuous trigger decision: all of a
policyholder's policies are triggered from first exposure to the policyholder's products until the date
of claim or death, whichever occurs first. Thus, coverage is triggered if either (1) the claimant was
exposed to the manufacturer's products during the policy period or (2) the claimant was exposed
to the manufacturer's products at an earlier time such that during the policy period the claimant
was experiencing latent asbestos injury from that earlier exposure.


(13) In seeking to justify the imposition of liability upon an insurer which was on the risk before
the claimant was exposed to the policyholder's product, the policyholders contend the insurer's
liability should parallel the “joint and several” liability of the manufacturers. Although one court
has said as much (ACandS, Inc. v. Aetna Cas. and Sur. Co., supra, 764 F.2d at p. 974), we think
this reasoning is faulty. First, as already noted at the beginning of this section, the liability of
the manufacturers is not necessarily joint and several. Second, this is a trigger issue; we are not
concerned with apportionment of liability. Whether the liability of the manufacturers is joint and
several, proportionate to fault, or proportionate to market share, the contractual obligation of an
insurer to indemnify the manufacturer-policyholder, to pay “all sums” which its policyholder
becomes legally obligated to pay, arises only if coverage is triggered. And coverage is triggered
only if the claimant was exposed to the policyholder's product either before or during the policy
period.


In summary, we affirm the trial court's continuous trigger decision, and we affirm the trial court's
allocation of indemnity and defense costs among the insurers, including the decision relieving
policyholders from bearing a share of the loss for periods of no insurance. But we modify the first
sentence of paragraph 8 of the judgment to read that all of a policyholder's policies that were in
effect from the date of the claimant's first exposure to the policyholder's asbestos product until
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the date of death or claim, whichever occurs first, are triggered on an asbestos-related bodily
injury claim, but the claimant is presumed to have been exposed to all defendant-manufacturers'
asbestos products, and the burden is on the insurer to prove that the claimant was not exposed to
its policyholder's product before or during the policy period.


B. “Neither Expected Nor Intended”
(14a),( 15a) In phase III of the proceedings, the trial court was called upon to interpret the phrase
“neither expected nor intended,” which appeared *64  in the standard CGL policy definition
of an occurrence: “ 'Occurrence' means an accident, including injurious exposure to conditions,
which results during the policy period, in bodily injury ... neither expected nor intended from the
standpoint of the insured.” The trial court determined that the phrase applies to exclude coverage
“where the insured acted either wilfully, intentionally, or maliciously for the purpose of causing
injury.”


In phase IV, two insurers of Armstrong, Commercial Union and Travelers, argued that their policies
provided no coverage for the claims of asbestos-related injuries because Armstrong expected or
intended bodily injury resulting from exposure to asbestos. The trial court, however, rejected the
argument and, applying its earlier test, found that Armstrong did not act for the purpose of causing
injury. Hence, the court found the injuries from exposure to asbestos were neither expected nor
intended by Armstrong.


Commercial Union appeals and challenges the trial court's interpretation of the policy language,
arguing that the trial court's interpretation focuses only on the term “intended” and fails to give
effect to the term “expected.” The distinction between intended and expected takes on significance
because Commercial Union's policy (issued by its predecessor, Employers' Liability Assurance
Corporation (ELAC)), being an excess policy to the underlying policy of Continental Casualty,
followed the form of that Continental manuscript policy whose language differed from the standard
form policy language and defined occurrence as follows: “The term 'Occurrence' means an event
or continuous or repeated exposure to conditions, which unexpectedly causes Personal Injury
and/or Property Damage and/or Advertising Liability during the policy period....” (Italics added.)
(That is, in lieu of the standard phrase “neither expected nor intended,” the policy used the term
“unexpectedly.”)


The Commercial Union policy was in effect from January 1, 1966, to January 1, 1969. Commercial
Union contends that by 1966 Armstrong officials were well aware of asbestosis and other problems
associated with inhalation of asbestos. In the view of Commercial Union, because Armstrong knew
of the injurious effects of asbestos, the current claims for asbestos-related injuries are not claims
for “unexpected” injuries and therefore are not covered, even though Armstrong may not have
intended to cause the injuries.
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1. Facts
The corporation now known as Armstrong World Industries, Inc. (hereafter Armstrong) began
operating in the 1800's as a cork company and has a *65  long history as a manufacturer of cork
products, including L.T. Cork Covering, a low temperature insulation. That product had a paper
backing and in 1956, after an episode in which the paper had burned, the decision was made to
include asbestos in the paper backing. From 1956 to 1959, Armstrong manufactured this asbestos-
containing product.


The asbestos in L.T. Cork Covering was not friable; it was bonded into the paper. The record
reveals that Armstrong officials believed L.T. Cork Covering was not a harmful product because
it was not dusty. In fact, the cases now pending against Armstrong involving L.T. Cork Covering
are relatively few, and in those cases Armstrong is a peripheral defendant. In 1959 Armstrong
discontinued the manufacture and sale of L.T. Cork Covering and replaced it with Armaflex, a
new insulation product that did not contain asbestos. 26


26 Because most claims filed against Armstrong for asbestos-related injuries involve insulation
workers, the focus of the trial was on Armstrong's insulation products. In addition, Armstrong
also manufactured floor tiles, which until 1983 contained asbestos. Again, the asbestos
was not friable; it was bonded into the tiles. And until 1984, Armstrong manufactured an
asbestos-containing gasket used for automotive purposes. The phase IV record does not
indicate whether any bodily injury claims have arisen from these products. (Note that the
floor tiles are involved in the phase V dispute over property damage.)


In the manufacturing operations, Armstrong's safety supervisor was concerned with the inhalation
of dust, especially silica dust, which was known to cause silicosis. The manufacturing plants
were kept well ventilated, and in the areas where sacks of asbestos (or other dusty material) were
opened and dumped into a hopper for mixing into a product, a suction device was used to draw the
dust away from the workers. Respirators were also made available, although they were seldom,
if ever, used, as they were bulky and uncomfortable. Employees were given regular chest X-
rays, and any employee with a sign of lung disease was transferred to another area of the plant.
Actually, Armstrong has received relatively few claims for asbestos-related injuries arising from
its manufacturing operations.


Most claims stem from Armstrong's insulation installation business. Armstrong began in the
1940's installing various asbestos-containing insulation products which were manufactured by
other companies. In some cases Armstrong's name was placed on the insulation, but Armstrong
did not manufacture the insulation.


For its manufacturing operations, Armstrong employed a staff of permanent employees, but for
its insulation installation business, Armstrong used temporary workers, hired from the union hall,
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for each job. A job might last *66  a week; it might last a year. Different insulation products
were used on different jobs. It is not entirely clear from the record what precautions were taken
with respect to the insulation workers. Because the insulation installations were performed on
the owners' property, Armstrong had less control over working conditions. Respirators were
apparently available, but not frequently used, except when using a spray-on product.


Armstrong received its first workers' compensation claim for an asbestos-related injury in 1952,
from an insulation installer. The worker had worked for many different insulation installation
companies, but had worked for Armstrong for only 2 weeks. The claim was dismissed as to
Armstrong. During the 1960's, the number of workers' compensation claims from insulation
installers for asbestos-related injuries substantially increased. Yet, about half of the workers'
compensation claims filed against Armstrong were eventually dismissed.


In 1958 Armstrong was restructured so that its installation business became a subsidiary,
Armstrong Contracting and Supply Company. In the late 1960's, Armstrong decided to focus its
business on home furnishings rather than commercial installations, and it sold the subsidiary in
1969.


One of the asbestos-containing products used by Armstrong Contracting and Supply was a
spray-on insulation called Limpet, which was manufactured in England. (A spray-on product is
probably the most dangerous because the asbestos particles are sent directly into the air.) By
the 1960's, Limpet was becoming expensive (due to import duties) and difficult to obtain in
sufficient quantities. Moreover, the workers were not happy with the dustiness of the product.
Hence, Armstrong Contracting and Supply asked its parent company, Armstrong, to come up
with an alternative product, and in 1967 Armstrong began to manufacture Armaspray, a spray-on
asbestos insulation. Armstrong sold it only to its subsidiary, Armstrong Contracting and Supply
Company, as a test product. Ultimately, the product was deemed a failure, and it was discontinued
in December 1968, although the inventory continued to be used by Armstrong Contracting and
Supply into 1969 to finish jobs in progress. By that time, too, Armstrong Contracting and Supply
was sold. According to the testimony, the decision to discontinue Armaspray was based not on
health concerns, but on the lack of sales.


Armaspray was only 9 percent asbestos, in contrast to Limpet, which was nearly 100 percent
asbestos. Armstrong's manufacturing policy called for safety testing of a product before
manufacture, and Armaspray passed the *67  health and safety examination given it by
Armstrong's industrial hygienists. Yet, in fact, no tests had been done to determine the airborne dust
levels during use of the product. Not until 1968, after a meeting with Dupont, one of Armstrong's
major customers for insulation installations, did Armstrong undertake its first tests of Armaspray
to determine the dust count. But by December 1968 Armstrong had stopped manufacturing
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Armaspray. Test results that came in after Armaspray had been discontinued showed dust levels
more than 10 times the acceptable limit.


The first asbestos-related lawsuit was filed against Armstrong in 1970, Borel v. Fibreboard, supra,
in which Armstrong was one of the many named defendants. By 1987, the time of the phase IV
trial, Armstrong had been sued by over 60,000 plaintiffs. Nearly all cases involve Armstrong's
contract insulation installations. Some plaintiffs were Armstrong's own workers. (Not all states
make workers' compensation benefits an exclusive remedy.) Some were workers at the job sites
where the insulation work was done. Others were household members exposed to the dust on a
worker's clothes.


2. The Trial Court's Decision
In phase III, the trial court ruled in part as follows on the meaning of the “neither expected nor
intended” clause: “This Court determines that the 'neither expected nor intended' clause applies
where the insured acted either wilfully, intentionally, or maliciously for the purpose of causing
injury. (See U.S Fid. & Guar. Co. v. American Employers Insurance Co. (1984) 159 Cal.App.3d
277 [205 Cal.Rptr. 460].) The intent behind the act in question must involve an element of
wrongfulness or misconduct. (Mullen [v. Glens Falls Ins. Co. (1977)] 73 Cal.App.3d [163,] 171
[140 Cal.Rptr. 605].)


. . . . . . . . . . .
“One final clarification on the standard is in order. An insurer is not required to produce express
testimony or documentation as to an insured's subjective, wrongful intent to cause injury, but
may show that reason mandates that by the very nature of the act undertaken, coupled with the
knowledge actually in possession of the insured, harm must have been intended. [Citation.] This
clarification accords with the language of the policy, which speaks in terms of what was 'expected
or intended,' and not in terms of what should have been 'expected or intended.' It further accords
with the general duty and right of courts to make determinations based on circumstantial evidence
and inferences, as well as determinations drawn directly from the evidence.” (Italics in original.)


After the trial in phase IV, the trial court concluded that “the evidence presented by Commercial
Union does not satisfy [the phase III] standard.... that the insured acted wilfully, intentionally, or
maliciously for *68  the purpose of causing injury. Here, the Court finds that Armstrong did not
act for the purpose of causing injury.” (Italics in original.) 27


27 In phase III, the trial court determined that because the effect of the “neither expected nor
intended” clause was to limit coverage, the burden was on the insurer to prove the injury
was expected or intended. In phase IV, the trial court explained that it would have found
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that Armstrong did not act for the purpose of causing injury even if the burden of proof had
been upon the insured.


3. Discussion
Prior to 1966, standard liability policies covered injuries “caused by accident.” The words “caused
by accident” served to exclude coverage for wilful acts of the insured. (1 Long, The Law of
Liability Insurance (1993) § 1.08[1].) Beginning in 1966, however, the standard policy language
was changed to provide coverage for injuries “caused by an occurrence” so long as the injuries
were “neither expected nor intended from the standpoint of the insured.” (See Montrose Chemical
Corp. v. Admiral Ins. Co., supra, 10 Cal.4th 645, 671-672.)


The meaning of the phrase “neither expected nor intended” has been a puzzle for the courts
around the country, and the courts have given it varying interpretations. Some find the phrase
“neither expected nor intended” to be ambiguous. Other courts do not. Some courts find the
terms “expected” and “intended” to have separate meanings. Others find them to be synonymous.
Some courts employ a subjective standard (the insured actually expected), while others employ
an objective standard (the insured should have expected). It is difficult to find a clear trend in the
law. (See Keeton & Widiss, Insurance Law (1988) § 5.4(d)(1) & (2), pp. 518-524; 1 Long, op.
cit. supra, § 1.08[2] [b]; Annot. (1984) 31 A.L.R.4th 957.) As we will explain below, we give
the phrase its plain meaning and construe “expected” to mean an actual awareness that harm was
practically certain even though harm was not intended.


a. High Probability
Several courts in other jurisdictions have construed “expected” within the phrase “neither expected
nor intended” to mean a high degree of probability: “ 'The term ”expected“ when used in
association with ”intended“ carries the connotation of a high degree of certainty or probability ... '
”practically [to] equate with “intended” ....' “ (Patrons-Oxford Mut. Ins. Co. v. Dodge (Me. 1981)
426 A.2d 888, 891, quoting from State Farm Fire & Casualty Company v. Muth (1973) 190 Neb.
248 [190 Neb. 272, 207 N.W.2d 364, 366].) *69


In Patrons-Oxford, supra, the court found the phrase ”neither expected nor intended“ ambiguous
and construed it against the insurer. Accordingly, the court interpreted the word ”expected“ so
as not to enlarge the exclusion of coverage. Other courts have adopted substantially similar
interpretations by examining the ordinary (dictionary) definition of ”expect.“ (Indiana Farmers
Mut. Ins. Co. v. Graham (Ind.Ct.App. 1989) 537 N.E.2d 510, 512 [”the insured acted although
he was consciously aware that the harm caused by his actions was practically certain to occur“];
Brown Foundation v. St. Paul Ins. Co. (Ky. 1991) 814 S.W.2d 273, 278 [the insured ”subjectively
foresaw as a practically certain or expected-to-be result of the conduct“]; Quincy Mut. Fire Ins.
Co. v. Abernathy (1984) 393 Mass. 81, 469 N.E.2d 797, 800] [the insured ”knew to a substantial
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certainty that the bodily injury would result “]; United Services Auto. Ass'n v. Elitzky (1986) 358
Pa.Super. 362, 517 A.2d 982, 991] [”the insured acted even though he was substantially certain that
an injury ... would result“]; and see Bay State Ins. Co. v. Wilson (1983) 96 Ill.2d 487 [71 Ill.Dec.
726, 451 N.E.2d 880, 883] [the insured was ” consciously aware that ... injuries were practically
certain to be caused by his conduct “]; Farmers Union Oil v. Mutual Service Ins. (Minn.Ct.App.
1988) 422 N.W.2d 530, 533 [the insured subjectively ”knew of the substantial risks involved,
proceeded in light of this knowledge, and disregarded the known hazard“]; see also Keeton &
Widiss, Insurance Law, op. cit. supra, § 5.4(e)(2), at p. 535.)


(1b) In California, the fundamental principle guiding judicial interpretation of insurance policy
language is that words must be construed in their ordinary and popular sense unless the parties
intended a special or technical sense. (Civ. Code, § 1644; AIU Ins. Co. v. Superior Court, supra,
51 Cal.3d at pp. 821-822.) ( 16) The plain and ordinary meaning of ” expect, “ as reflected in
dictionary definitions, is to anticipate, to consider probable or certain. 28  Hence, in Shell Oil Co.
v. Winterthur Swiss Ins. Co. (1993) 12 Cal.App.4th 715 [15 Cal.Rptr.2d 815], this court concluded
that ”expected,“ as used in the language of insurance policies, means anticipation with a high
degree of probability, no matter whether the degree of that probability is expressed as ”substantially
certain, practically certain, highly likely, or highly probable.“ (Id. at p. 746.) *70


28 ”Expect“ is given the following dictionary definitions: ”to look forward: look with
anticipation ... : to look forward to; specif.: to anticipate the occurrence of ...: to consider
probable or certain .... “ (Webster's New Internat. Dict. (3d ed. 1965) p. 799); ”to look forward
to (an event), regard (it) as about to happen; to anticipate the occurrence of (something
whether good or evil)“ (5 Oxford English Dict. (2d ed. 1989) p. 556); ”1. To look forward
to the probable occurrence or appearance of. 2. To consider likely or certain“ (American
Heritage Dict. (2d college ed. 1982) p. 476).


b. Subjective Awareness
(14b) In Shell Oil, the jury had been instructed that ” 'the exclusionary word “expected” denotes
that the actor knew or should have known that there was a substantial probability that certain
consequences would result from his or her acts or omissions.' “ (12 Cal.App.4th at p. 743.) The
appellate court rejected the objective (should have known) standard, holding instead that the
appropriate inquiry is what the insured actually knew or believed. (Id. at pp. 746-748; see also
Waller v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 17 [44 Cal.Rptr.2d 370, 900 P.2d 619];
Titan Corp. v. Aetna Casualty & Surety Co. (1994) 22 Cal.App.4th 457, 468 [27 Cal.Rptr.2d 476].)


This interpretation conforms to a line of product liability cases in which the California courts
have held that an injury is excluded from coverage only if the insured knew of the defects. The
rationale underlying these product liability cases seems to be that if the insured knew of the defects
the insured also knew that injuries were practically certain to occur and, hence, the injuries were
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expected: ”[T]o bar third party liability coverage, the defect causing the postsale damage must
have been known to Chu or their agents before the units were sold ....“ (Chu v. Canadian Indemnity
Co. (1990) 224 Cal.App.3d 86, 97 [274 Cal.Rptr. 20], italics in original.) ”As previously discussed,
the purpose of third party liability insurance is to protect the insured against injuries to third parties
neither expected nor intended by the insured. To the extent Chu knew of extant defects pre-sale,
any injuries flowing therefrom would not be an unexpected or unintended consequence of selling
defective units.... [¶] However, if Chu did not have pre-sale knowledge of the defect, any injuries
suffered would be an unexpected or unintended consequence of selling the units.“ (Id., at pp. 98-99;
see also Hogan v. Midland National Ins. Co. (1970) 3 Cal.3d 553, 560 [91 Cal.Rptr. 153, 476 P.2d
825]; Geddes & Smith, Inc. v. St. Paul Mercury Indemnity Co. (1959) 51 Cal.2d 558, 563-564 [334
P.2d 881]; Economy Lumber Co. v. Insurance Co. of North America (1984) 157 Cal.App.3d 641,
648 [204 Cal.Rptr. 135].)


Several out-of-state courts have similarly concluded a subjective test should be employed to
determine whether the injury was intended or expected. (Stonewall Ins. Co. v. Asbestos Claims
Management, supra, 73 F.3d 1178, 1205; Broderick Inv. Co. v. Hartford Acc. & Indem. Co. (10th
Cir. 1992) 954 F.2d 601, 605-606, cert. den. 506 U.S. 865 [121 L.Ed.2d 133, 113 S.Ct. 189]; City
of Johnstown v. Bankers Standard Ins. (2d Cir. 1989) 877 F.2d 1146, 1151, fn. 1; *71  Hatco Corp.
v. W.R. Grace & Co.—Conn. (D.N.J. 1992) 801 F.Supp. 1334, 1375-1376; Indiana Farmers Mut.
Ins. Co. v. Graham, supra, 537 N.E.2d at p. 512; Brown Foundation v. St. Paul Ins. Co., supra, 814
S.W.2d at pp. 278-279; Patrons-Oxford Mut. Ins. Co. v. Dodge, supra, 426 A.2d 888; Quincy Mut.
Fire Ins. Co. v. Abernathy, supra, 469 N.E.2d at p. 800; Queen City Farms v. Central Nat. Ins. Co.
(1994) 126 Wn.2d 50 [882 P.2d 703, 712-714]; and see Farmers Union Oil v. Mutual Service Ins.,
supra, 422 N.W.2d at p. 533; United Services Auto. Ass'n v. Elitzky, supra, 517 A.2d at p. 991.)


The courts have used various approaches to reach that conclusion. In Patrons-Oxford Mut. Ins. Co.
v. Dodge, supra, 426 A.2d 888, the court found the phrase ”neither expected nor intended“ to be
ambiguous and therefore construed the phrase against the insurer. In United Services Auto. Ass'n
v. Elitzky, supra, 517 A.2d at page 991, the court focused on the ordinary, dictionary definitions of
”expected“: ”Each of these definitions connotes an element of conscious awareness by the insured.
None of them defines expected as events the insured should have known about.“ (See also Indiana
Farmers Mut. Ins. Co. v. Graham, supra, 537 N.E.2d at p. 512 [”Nothing in the definition of
'expected' excludes harm that the insured 'should have anticipated.' “].)


Other courts have focused on the language of the exclusionary clause: ”neither expected nor
intended from the standpoint of the insured.“ As one court put it, ”The policies here state that
the insurer has a duty to indemnify or defend the insured for damage if the damage was neither
expected nor intended from the standpoint of the insured. They do not say from the standpoint of
a reasonable person.“ (Brown Foundation v. St. Paul Ins. Co., supra, 814 S.W.2d at p. 279.)
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Other courts have rejected an objective standard because such a standard would extend the
exclusionary clause to exclude coverage even for negligence—the very risk the insured sought
coverage for. ”We are also fearful that an exclusion of injuries the insured 'should have anticipated'
might exclude from coverage, not only intentional injuries but also those caused by negligence.
“ (United Services Auto. Ass'n v. Elitzky, supra, 517 A.2d at p. 991; see also Queen City Farms
v. Central Nat. Ins. Co., supra, 882 P.2d at pp. 712-713; Grange Mutual Casualty Company v.
Thomas (Fla.Dist.Ct.App. 1974) 301 So.2d 158, 159 [declining to differentiate ”expected“ from
”intended“ because to do so would exclude coverage for gross negligence].)


In the Shell Oil decision, the court took this approach and reasoned in part that the objective
standard would deny coverage for mere negligence: ”By *72  testing what Shell should
have known, the instructions invited denial of coverage for conduct within the realm of
negligence ....“ (12 Cal.App.4th at p. 748.)


That decision finds support in Chu v. Canadian Indemnity Co., supra, 224 Cal.App.3d 86, where
the insured was aware of certain construction defects in the condominium units at the time of sale,
but other defects manifested themselves later. The insurer argued that coverage should be denied
for the postsale defects, as they were the inevitable result of the known defects. The appellate court
rejected the insurer's argument and held that ”third party liability coverage was not barred merely
because Chu 'should have discovered' the defect but negligently failed to do so.“ (224 Cal.App.3d
at p. 97; see also Fire Ins. Exchange v. Abbott (1988) 204 Cal.App.3d 1012, 1021 [251 Cal.Rptr.
620] [”We assume that the [phrase] '... neither expected nor intended by the insured' excludes
from insurance coverage only conduct by the insured which was subjectively intended to harm
or injure.“].)


The Chu court reasoned that if the insured was actually ignorant of the defects, denial of coverage
on account of a negligent failure to investigate would defeat the very purpose of third party liability
coverage: ”[I]f Chu did not have pre-sale knowledge of the defect, any injuries suffered would be
an unexpected or unintended consequence of selling the units. This is the case even though Chu
may have had notice of facts which would incite investigation by a reasonably prudent person, but
nevertheless negligently failed to investigate and obtain actual knowledge of the existence of such
defects. [Citation.] Since a major purpose of third party liability insurance is to protect the insured
from claims for negligence (Garvey v. State Farm Fire & Casualty Co., supra, 48 Cal.3d 395,
407-408 ...), Chu's third party coverage is not forfeited merely because they should have known of
the existence of defects but negligently failed to discover such defects.“ (224 Cal.App.3d at p. 99.)
”In reviewing the pertinent authorities, we find no cases denying third party liability coverage to an
insured who sold property when he 'should have known' of the defect, but who through negligence
was actually ignorant of the defect.“ (Id., at pp. 99-100.)
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We are persuaded by the Chu court's reasoning, and we apply it here. In our view, imposing
a ”should have known“ standard on insureds would defeat the essential purpose of insurance
agreements. What is expected or intended is different from that which was reasonably foreseeable
or which should have been known. An insurance policy exclusion from manufacturing activities
which carry a risk of causing environmental harm, although not known or intended to cause harm
in the insured's business conduct, would *73  create an exclusion swallowing the entire purpose of
insurance protection for unintended consequences. Insurance is purchased and premiums are paid
to indemmify the insured for damages caused by accidents, that is, for conduct not meant to cause
harm but which goes awry. The insured may be negligent indeed in failing to take precautions or
to foresee the possibility of harm, yet insurance coverage protects the insured from his own lack of
due care. If coverage is lost for damage which a prudent person should have foreseen, there would
be no point to purchasing a policy of liability insurance.


c. ”Expected“ Differentiated from ”Intended“
(15b) In the Shell Oil case some insurance policies did not contain the exclusionary phrase ”neither
expected nor intended.“ The court therefore had to decide whether Shell's environmental pollution
came within the statutory exclusion for ”wilful“ acts (Ins. Code, § 533). 29  The court concluded that
a ”wilful“ act extends beyond an act which causes harm that the insured intended and encompasses
as well an act which causes harm that the insured expected: ”A 'wilful act' under section 533
must also include a deliberate, liability-producing act that the individual, before acting, expected
to cause harm. Conduct for which the law imposes liability, and which is expected or intended
to result in damage, must be considered wrongful and willful. Therefore, section 533 precludes
indemnification for liability arising from deliberate conduct that the insured expected or intended
to cause damage. “ (Shell Oil Co. v. Winterthur Swiss Ins. Co., supra, 12 Cal.App.4th 715, 743.)


29 Insurance Code section 533 provides: ”An insurer is not liable for a loss caused by the wilful
act of the insured; but [the insurer] is not exonerated by the negligence of the insured, or of
the insured's agents or others.“


By implication, then, the Shell Oil court acknowledged that ”expected “ injuries are different from
”intended“ injuries in that the insured may expect injuries—believe them to be substantially certain
to occur—without having the express purpose of causing damage. (See also 12 Cal.App.4th at p.
745.)


Good reasons exist for excluding injuries that are expected though they are not intended. (17)
”[O]rdinarily insurance does not provide indemnification for the type of economic detriments
that occur so regularly that they are commonly regarded as a cost, rather than as an insurable
risk, of an enterprise or activity. Closely associated with this basic principle is the view that it
is fundamentally inconsistent with the legitimate purpose of an insurance arrangement for one to
seek to use it as protection against calculated risks ....“ (Keeton & Widiss, Insurance Law, op.
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cit. supra, § 5.4(e), pp. 534-535.) ” 'If the single insured is allowed through intentional or *74
reckless acts to consciously control the risks covered by the policy, a central concept of insurance
is violated.' “ (Farmers Union Oil v. Mutual Service Ins., supra, 422 N.W.2d at p. 533, quoting
from Bituminous Cas. Corp. v. Bartlett (1976) 307 Minn. 72 [240 N.W.2d 310, 313] overruled
on other grounds, Prahm v. Rupp Const. Co. (Minn. 1979) 277 N.W.2d 389, 391; italics added;
see also City of Carter Lake v. Aetna Cas. and Sur. (8th Cir. 1979) 604 F.2d 1052, 1059 [where
insured took calculated risk that damage would occur and elected to proceed, the results were not
accidental]; 7A Appleman, Insurance Law & Practice, op. cit. supra, § 4492.01, p. 21.)


(15c) Several out-of-state courts have determined that the two words ” expected“ and ”intended“
within the phrase ”neither expected nor intended “ language cannot be treated as synonymous.
These courts have reasoned that the purpose of adding the phrase ”neither expected nor intended
from the standpoint of the insured“ was to broaden the class of excluded injuries beyond intentional
injuries. (Patrons-Oxford Mut. Ins. Co. v. Dodge, supra, 426 A.2d at pp. 890-891; Farm Bureau
Town & Country Ins. v. Turnbo (Mo.Ct.App. 1987) 740 S.W.2d 232, 236; United Services Auto.
Ass'n. v. Elitzky, supra, 517 A.2d at p. 990; see Keeton & Widiss, Insurance Law, op. cit.
supra, § 5.4(e)(4), p. 538; id., § 5.4(g), pp. 544-545; 7A Appleman, op. cit. supra, § 449l, pp.
3-4.) Accordingly, the courts have concluded that unless the terms are given different meanings,
”expected“ would serve no purpose within the exclusionary clause. (Bay State Ins. Co. v. Wilson,
supra, 451 N.E.2d at p. 882; Aetna Cas. & Sur. Co. v. Freyer (1980) 89 Ill.App.3d 617 [44 Ill.Dec.
791, 411 N.E.2d 1157, 1159]; Indiana Farmers Mut. Ins. Co. v. Graham, supra, 537 N.E.2d at p.
512; Steelman v. Holford (Mo.Ct.App. 1989) 765 S.W.2d 372, 377 [765 SW2d 372]; Farm Bureau
Town & Country Ins. v. Turnbo, supra, 740 S.W.2d at p. 236.)


In dictum, this court, too, has observed that the inclusion of the term ” expected“ within the
policy language renders the exclusionary clause broader than the exclusion for intentional or wilful
acts. (See United Pacific Ins. Co. v. McGuire Co. (1991) 229 Cal.App.3d 1560, 1566, fn. 2 [281
Cal.Rptr. 375].)


(14c),( 15d) In light of these authorities, we conclude that in the present case the exclusion
within the Commercial Union policy for ”unexpected “ injuries applies to injuries that the insured
subjectively knew or believed to be practically certain to occur even though the insured did not
act for the purpose of causing injury. The trial court correctly used a subjective standard, but the
court failed to differentiate ”expected“ from ”intended“ and did not consider whether Armstrong,
the insured, though not intending to cause *75  injury, expected the injuries because it knew of
the hazards of asbestos and was aware of the substantial probability of harm from its manufacture
and sale.


Armstrong contends that the insurers' arguments come too late because the insurers failed to alert
the trial court to the distinct language of the Continental policy. This contention, however, is
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not persuasive. The trial court expressly acknowledged that one argument before it, advanced by
some insurers, was that ”the term 'expected' must be given a meaning independent of 'intended'
so as to bar coverage when the resultant damage is a 'substantial probability,' or is 'likely,' or is
'highly expectable.' “ Whether that argument was directed at the standard form language (”neither
expected nor intended“) or the Continental manuscript policy (”unexpectedly“) is irrelevant. The
fact remains that the trial court did not give meaning to the term ” unexpected“ and did not make
a finding on whether the asbestos injuries were expected by Armstrong.


(18a) Although we find the trial court's interpretation of the policy language in error (paragraphs 20
and 21 of the judgment), we find it unnecessary to remand for further findings in accordance with
a broader interpretation of the exclusionary language. When a trial court fails to make a finding on
a material issue, the omission is harmless error unless the evidence is sufficient to sustain a finding
in favor of the complaining party. (Nunes Turfgrass, Inc. v. Vaughan-Jacklin Seed Co. (1988)
200 Cal.App.3d 1518, 1525 [246 Cal.Rptr. 823]; People ex rel. Sorenson v. Randolph (1979) 99
Cal.App.3d 183, 187 [160 Cal.Rptr. 69]; South Bay Irr. Dist. v. California-American Water Co.
(1976) 61 Cal.App.3d 944, 995 [133 Cal.Rptr. 166].) From our review of the trial record, we find
insufficient evidence to support a finding that Armstrong officials knew or believed the asbestos
bodily injuries were practically certain to occur.


(19) By all accounts, Armstrong executives believed that the company's own asbestos products,
L.T. Cork Covering and Armaspray, were not dangerous. There was concern about the dustiness
of Armaspray—but not so much for health reasons as for reasons of cleanup and potential damage
to electrical equipment. The specifications for Armaspray called for good ventilation, screening
off the areas from non-users, and respirators while using the product.


There is no evidence that Armstrong officials knew that its own workers were endangered
by Armstrong's insulation installation operations. Mr. Bushnell, Armstrong's research and
development specialist, testified that he *76  first learned of the health dangers of asbestos
at a May 1968 conference. Mr. King, the marketing manager for Armaspray, testified that he
was unaware of the health risk of asbestos until the 1968 meeting with Dupont officials. Other
Armstrong executives, however, were aware by the early 1960's that breathing asbestos dust could
be dangerous. But general knowledge of the hazards of asbestos is not equivalent to knowledge that
asbestos bodily injuries were practically certain to occur. The record indicates that the Armstrong
officials believed that the workers would not be harmed as long as the dust levels were controlled.
There is no evidence the Armstrong officials actually knew the dust levels at their own job sites
were hazardous.


Armstrong's insurance manager, Mr. Hofferth, knew that Armstrong's insurers periodically sent
”loss prevention engineers“ to inspect Armstrong's manufacturing plants and job sites. He relied
on them to alert Armstrong to potential problems. At no time during the 1953-1973 policy periods
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did any loss prevention report from any of Armstrong's carriers express a concern for the dangers
of using or inhaling asbestos. (In 1977, Armstrong's carrier inserted an exclusion for asbestosis.)
In fact, Mr. Hofferth knew that Armstrong got favorable premiums because of its relatively low
loss experience compared to the national average.


Commercial Union primarily relies upon the evidence that Armstrong expected workers'
compensation claims from its insulation installers. By 1961, Mr. Hofferth was ”alarmed“ and
”concerned“ at the rise in workers' compensation claims for asbestos injuries. At trial, Mr. Hofferth
explained that what had concerned him was that Armstrong was being saddled with workers'
compensation claims for injuries that occurred on other companies' jobs. He knew that the workers
hired from the union hall worked for other companies who might not take the same precautionary
measures. And he knew that in many states the workers' compensation laws make the last
employer responsible for payment of workers' compensation benefits. Mr. Hofferth proposed that
the insulation workers be given preemployment chest X-rays, so that diseased employees could
be screened out, but that plan was opposed by the union and was not put into effect. Mr. Hofferth
therefore expected the workers' compensation claims to increase.


But Mr. Hofferth testified that he believed that Armstrong was taking every necessary precaution
to protect the workers from injury; he believed the dust levels were being controlled. Moreover,
Mr. Hofferth relied on Armstrong's carriers to investigate workers' compensation claims. Despite
the carriers' awareness of the increasing number of claims, no carrier expressed concern over the
use of asbestos products. *77


Finally, there is no evidence that anyone at Armstrong knew that third parties might be injured by
exposure to asbestos fibers released during Armstrong's contract installation activities. The record
indicates that until the Borel lawsuit was filed in 1970, Armstrong officials had been unaware
that its asbestos products were a danger to third parties. In fact, in 1973, Armstrong changed its
primary insurance carrier to Liberty Mutual, and even though the Borel lawsuit had been filed,
Liberty Mutual expressed no concern for Armstrong's potential liability for asbestos injuries.


In summary, although the evidence of Armstrong's general knowledge of asbestos dangers might
support a finding that Armstrong should have expected the asbestos bodily injuries, the insurer's
burden was to prove, directly or circumstantially, that Armstrong actually did expect them. (18b)
In light of the whole record, we find the evidence insufficient to support a finding that during
the policy period at issue here, 1966 through 1968, Armstrong was actually aware the asbestos
bodily injuries were practically certain to occur. Consequently, we affirm the trial court's judgment
(paragraph 32) that coverage under the Commercial Union policy for asbestos bodily injury claims
is not excluded.


C. Premerger Liability
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(20a) From May 1, 1961, to May 1, 1967, Continental Casualty and Commercial Union provided
excess insurance coverage to GAF Corporation under three separate policies. The premiums were
based on GAF's gross sales and were adjusted annually to reflect changes in GAF's operations,
including corporate acquisitions, during the policy period. During the 1961-1967 policy periods,
GAF did not manufacture asbestos products. On May 26, 1967—after the expiration of the
Continental and Commercial Union policies—GAF merged with Ruberoid Co., which had
manufactured asbestos building materials since the 1880's. After the merger, Ruberoid ceased
to exist. All of its assets were transferred to GAF, which took over its asbestos-manufacturing
operations. Not until 1969 was the first claim brought against GAF for an asbestos-related bodily
injury arising out of Ruberoid's products.


In phase IV of the coordinated proceedings below, the trial court was asked to decide whether the
premerger insurers of GAF (Continental and Commercial Union) provided coverage for asbestos-
related injuries attributable to the products of the Ruberoid Company. The trial court concluded
that the premerger policies do provide coverage, but we have concluded that ruling was erroneous.
*78


1. The Insuring Agreements
The insuring agreements in each of the three insurance policies at issue here obligate the insurers to
pay ”for all sums which the insured shall be obligated to pay by reason of the liability imposed upon
him by law or assumed by him under contract for damages ... on account of ... personal injuries ....“
In support of the trial court's ruling, GAF emphasizes that upon the merger with Ruberoid GAF
became obligated both by law (Ray v. Alad Corp. (1977) 19 Cal.3d 22, 28 [136 Cal.Rptr. 574, 560
P.2d 3]; Moe v. Transamerica Title Ins. Co. (1971) 21 Cal.App.3d 289, 304 [98 Cal.Rptr. 547])
and by contract for the liabilities of Ruberoid. 30  Hence, GAF argues that the insuring agreements
extend coverage to damages for which GAF is held liable on account of asbestos-related injuries
caused by exposure to Ruberoid's products.


30 The laws of Delaware and New Jersey, the respective states of GAF and Ruberoid, are in
accord with the general rule that upon a merger a surviving corporation is answerable for
the debts and liabilities of the acquired corporation. (N.J. Rev. Stat. § 14A:10-6(e); 8 Del.
Code § 259(a).)


The trial court accepted this argument and ruled that ”Coverage is mandated by the language
contained in the insuring agreement of each of the three policies.... Courts have imposed liability
for asbestos-related bodily injury damages on GAF because of its acquisition of Ruberoid. The
plain language in the insuring agreements therefore provides coverage to GAF for that liability.
“ We cannot agree.



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=19CALIF3D22&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_28&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_28 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977111398&pubNum=661&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977111398&pubNum=661&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=21CAAPP3D289&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_304&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_304 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1971103745&pubNum=227&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000045&cite=NJST14A%3a10-6&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT8S259&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000005&cite=DESTT8S259&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co., 45 Cal.App.4th 1 (1996)
52 Cal.Rptr.2d 690, 96 Cal. Daily Op. Serv. 3058, 96 Daily Journal D.A.R. 5048


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 71


It is axiomatic that insurance policies must be interpreted as a whole. (Producers Dairy Delivery
Co. v. Sentry Ins. Co. (1986) 41 Cal.3d 903, 916, fn. 7 [226 Cal.Rptr. 558, 718 P.2d 920]; Milazo
v. Gulf Ins. Co. (1990) 224 Cal.App.3d 1528, 1536 [274 Cal.Rptr. 632].) Although, on its face, the
insuring agreement may appear to extend coverage to GAF's liabilities attributable to Ruberoid,
the insuring agreement must be read in conjunction with the ”named insured“ provision. (Milazo,
supra, at p. 1536.)(21)(See fn. 31.), ( 20b) As we will discuss below, Ruberoid does not qualify
as a named insured. 31  *79


31 The insurers rely upon Aetna Life & Cas. v. United Pac. Rel. Ins. (Utah 1978) 580 P.2d
230, but that case holds that insurance coverage survives a corporation's merger and passes
to the surviving corporation along with the liabilities. (See also Oklahoma Morris Plan
Co. v. Security Mutual Cas. Co. (8th Cir. 1972) 455 F.2d 1209; Maryland Cas. Co. v. W.R.
Grace & Co., supra, 794 F.Supp. at pp. 1233-1236.) Application of that principle here means
that upon GAF's succession to Ruberoid's liabilities, GAF became entitled to insurance
coverage by Ruberoid's insurers. This principle is of no relevance to the issue before us. As
a general rule, insurance policies should be interpreted as if no other insurance is available.
(Pacific Indemnity Co. v. Imperial Casualty & Indemnity Co. (1976) 176 Cal.App.3d 622,
627 [222 Cal.Rptr. 115]; Chamberlin v. Smith, supra, 72 Cal.App.3d at p. 844.) Therefore, in
construing GAF's premerger policies we do not consider the availability of coverage under
Ruberoid's policies.


2. Named Insured
(22a) The two policies issued by Commercial Union's predecessors, Employers' Surplus Lines
Insurance Company (ESLIC) and Employers' Liability Assurance Corporation (ELAC), contain
language limiting products liability coverage to products manufactured ”by the named insured or
by others trading under his name.“ The Continental policy follows form to the underlying ESLIC
policy. The ”named insured“ is identified in the ESLIC and Continental policies as ”[GAF] and/
or its subsidiary, associated, and affiliated companies or owned and controlled companies as now
existing or hereafter constituted.“ The ELAC policy contains a more limited definition of named
insured, insuring only those companies owned or acquired during the policy term. 32


32 The ELAC policy provides in pertinent part: ”It is agreed that the Named Insured shall read
as follows: [GAF] and any other business organization while the foregoing named insured
owns an interest therein of more than fifty percent (50%) during the policy period.“


Commercial Union and Continental contend that the definition of ”named insured “ within
the ESLIC and Continental policies cannot extend to Ruberoid because Ruberoid was never a
subsidiary of GAF nor was it an owned and controlled company: upon the merger, Ruberoid ceased
to exist. GAF, on the other hand, argues that the purpose of the language was to extend coverage to
corporations acquired by GAF. The trial court agreed with GAF's argument: ”The plain meaning
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of 'hereafter constituted' indicates an intention to provide coverage to GAF despite its assumption
of new liabilities resulting from the acquisition of Ruberoid.“


We conclude to the contrary. We do not doubt that the phrase ”or hereafter constituted“ within the
named insured definition would extend coverage to a company acquired after the policy period
began. 33  (See Reserve Insurance Co. v. Apps (1978) 85 Cal.App.3d 228, 231 [149 Cal.Rptr.
223] [dictum: named insured includes spouse acquired after policy took effect].) But the word
”hereafter“ cannot reasonably be read as referring to any time in the indefinite future. Obviously,
in the abstract, the phrase ”or hereafter constituted“ could refer either to companies acquired at
any time in perpetuity or to those acquired after the inception of the policy but before the end
of the policy term. (See, e.g., Webster's New International Dict., supra, p. 1058 *80  [defining
”hereafter“ as ”in some future time or state“].) As a matter of policy interpretation, however,
the phrase must be read within the context of the policy as a whole, and thus must be read in
conjunction with the policy period.


33 Similarly, in light of the phrase ”as now existing,“ coverage would extend to a subsidiary
severed after the policy period began.


(23) A liability insurance policy has a finite duration. The period of time during which the insurance
policy is effective is an essential element of a liability insurance contract (Ins. Code, § 381, subd.
(e); Parlier Fruit Co. v. Fireman's etc. Ins. Co. (1957) 151 Cal.App.2d 6, 21 [311 P.2d 62]), and
the reason is obvious: the insurer's obligation to indemnify is limited to insurable events occurring
during the coverage period. Unless coverage has been triggered during the policy period, there is no
coverage once the policy period has ended. Logically, then, neither is there a named insured once
the policy period has ended. Thus, a corporate acquisition taking place after the policy has expired
can have no retroactive effect on the identity of the named insured during the policy period. 34


34 Although we rely upon a plain reading of the language of the policy, we reach the same result
as was reached in Cooper Companies v. Transcontinental Ins. Co. (1995) 31 Cal.App.4th
1094 [37 Cal.Rptr.2d 508], in which the court found the language ambiguous and relied upon
the reasonable expectations of the insured. We find the policy language, when construed in
the context of the policy as a whole, capable of only one plausible construction; hence, we
discern no ambiguity. (See generally Bay Cities Paving Grading, Inc. v. Lawyers' Mutual
Ins. Co. (1993) 5 Cal.4th 854, 867 [21 Cal.Rptr.2d 691, 855 P.2d 1263], defining ambiguity.)


(22b) We therefore conclude that the named insured definition under the ESLIC and Continental
policies does not include a company acquired, as here, after the policy period ended. 35  This
conclusion applies as well to the ELAC policy, which expressly limits the named insured to those
companies owned or acquired by GAF during the policy term.
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35 Continental and Commercial Union contend an acquired company qualifies as a named
insured only if it was already acquired at the time of the occurrence—at the time insurance
coverage was triggered. This contention suggests that insurance coverage would be excluded
if an occurrence arising from the acquired company's conduct took place before the merger
(and during the policy period), even though the tortfeasor-company was acquired during
the policy period. We need not decide this point, i.e., whether the phrase ”or hereafter
constituted“ would qualify the acquired company as a named insured during the entire policy
period and extend insurance coverage to occurrences that took place before the merger as
well as occurrences that took place afterward. We decide only that there is no coverage when
the merger took place after the policy period had expired.


(20c) Indeed, in all of the California cases we have located on this issue, the party who qualified as
a named insured did so during the policy period. (See, e.g., Continental Cas. Co. v. Phoenix Constr.
Co. (1956) 46 Cal.2d 423, 438 [296 P.2d 801, 57 A.L.R.2d 914] [negligent driver qualified as a
*81  ”managing employee“]; Utley v. Allstate Ins. Co. (1993) 19 Cal.App.4th 815, 819, 823 [24
Cal.Rptr.2d 1] [adult son was additional insured as ”resident relative“ of insured]; Safeco Ins. Co. v.
Gibson (1989) 211 Cal.App.3d 176, 182, 184 [259 Cal.Rptr. 206] [minor child of divorced parents
was ”resident“ of the insured's household]; Reserve Insurance Co. v. Apps, supra, 85 Cal.App.3d
at p. 231 [separated spouse was ”resident“ of the household]; State Farm Mut. Auto. Ins. Co. v.
Elkins (1975) 52 Cal.App.3d 534, 538 [125 Cal.Rptr. 139] [insured's college student daughter
was ” resident“ of the household]; cf. National Auto. & Cas. Ins. Co. v. Underwood (1992) 9
Cal.App.4th 31, 40 [11 Cal.Rptr.2d 316] [minor child of divorced parents was not ”resident“ of
insured's household].) 36


36 Although the decision in Oliver Machinery Co. v. United States Fid. & Guar. Co. (1986)
187 Cal.App.3d 1510 [232 Cal.Rptr. 691] (product of predecessor company was not one
of named insured's products) supports the decision here, we do not rely upon it, as it
involved very different facts and issues. The question before the Oliver court was whether
the named insured's distributor qualified as an additional insured. The meaning of ”hereafter
constituted“ was not in issue.
Two other decisions reached the same conclusion reached here, that the premerger insurer
of the acquiring company does not provide coverage for liabilities of the acquired company:
State of Idaho v. Bunker Hill Co. (D.Idaho 1986) 647 F.Supp. 1064, 1077, and Maryland
Cas. Co. v. W.R. Grace & Co., supra, 794 F.Supp. 1206, 1230-1232. However, the courts
in those cases employed a somewhat different analysis, reasoning that during the premerger
policy period the insured was not responsible for the liabilities of the later-acquired company.
Although we focus instead on the fact that Ruberoid was not a named insured under the
premerger policies, those cases support our view that the named insured must qualify as such
during the policy period.
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In the present case, Ruberoid had no relationship with GAF during the 1961-1967 policy periods.
The merger of Ruberoid and GAF took place after the Continental and Commercial Union policies
had expired. The fact that the companies became affiliated later is not enough to give Ruberoid the
status of a named insured under the premerger policies. Accordingly, we reverse the trial court's
judgment (paragraph 30) on this point.


D. The Wellington Agreement
In 1985 certain parties of the coordinated proceedings, along with other asbestos manufacturers
and insurers, joined in a settlement known as the Wellington Agreement. The trial court described
the settlement as follows:


“Negotiations between producers of asbestos products and insurers began in 1982 in response
to the problems associated with massive, nationwide litigation of asbestos bodily injury claims.
During the period the Wellington Agreement was being negotiated, producers of asbestos were
faced with literally tens of thousands of bodily injury claims by workers, as well as *82
cross-claims by co-defendants in the underlying cases. In addition, there were numerous and
major coverage disputes between producers and insurers. After several years of negotiations, the
Wellington Agreement was executed on June 19, 1985. There were 47 original signatories to
Wellington, including both insurers and producers. Any other producer or insurer could become
a signatory to the agreement.


“The purposes of the Wellington Agreement were to resolve the numerous coverage disputes
between and among insurers and producers, to revolve the cross-claims among producers, and
to reduce the costs of litigation. According to the agreement itself, the subscribers to Wellington
desired to take reasonable and practical steps 'to ensure the expenditure of funds for the reasonable
payment of meritorious claims at reasonable processing costs.'


“To this end, the subscribing members of Wellington agreed to establish a non-profit organization,
the Asbestos Claims Facility, which would administer, evaluate, settle, pay or defend all asbestos-
related claims against the subscribing producers and insurers. The Wellington Agreement sets forth
standards for the handling of claims by the facility. The facility is governed by a board of directors
which contains an equal number of producers and insurers.


“Settlement of the cross-claims among producers was essential to the consolidation of the handling
of asbestos claims into a single entity. In order to achieve such a settlement, producers agreed
to pay a percentage of all claims, whether or not they were named in a claim. The mechanism
by which liability on each asbestos-related claim is allocated among producers is the producer
allocation formula. The Court does not have before it the percentage that each producer pays, but
rather the formula from which the numbers are derived. The percentage allocation is computed
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based on the number of open and closed claims for each producer as of September 30, 1983 and
the amount paid or owing on closed claims.”


1. The Trial Court's Findings
In phase IV of the proceedings the trial court was called upon to decide the effect of the Wellington
Agreement (and other settlements) on disputes among settling and non-settling insurers: does the
settlement determine the amount of “other insurance” available to the policyholder for payment
of claims for purposes of contribution among insurers? The court was also called upon to decide
the effect of the Wellington Agreement on disputes between settling policyholders and nonsettling
insurers. Continental Casualty Company and its related companies, Columbia Casualty Company
and *83  CNA Casualty of California, (hereafter referred to collectively as the CCC Companies)
challenge the trial court's decision on the latter issue.


Reasonable Settlement
Although the former (other insurance) issue is not before us, the trial court's decision on that issue
has relevance to our analysis of the effect of the settlement upon the CCC Companies' indemnity
obligations. We therefore take note that the trial court heard evidence and made a finding that the
Wellington Agreement was a reasonable, good-faith settlement, despite the charge of inaccuracy
in the producer allocation formula. The trial court's decision follows:


“Dr. Wecker testified that the producer allocation formula is inaccurate in that it does not replicate
the tort system. A major source of inaccuracy, according to Dr. Wecker, is the requirement that
producers pay on claims in which they are not named. Dr. Wecker testified that the formula assumes
that the frequency with which a producer is named in a claim will not change over time. If new
categories of claims arise which apply to a particular producer, the frequency with which that
producer is named would increase, and there would be a corresponding decrease in the frequency
with which other producers are named. Mr. Pulkrabek testified that there were new categories of
claims and that some producers and insurers have expressed concern regarding their Wellington
share.


“Assuming that the formula has resulted over time in differentials between what producers would
pay under the tort system and what producers are paying under Wellington, it does not follow that
the producer allocation formula is unreasonable. The Court must evaluate the settlement at the time
it was made. It is clear to the Court that at the time the Wellington Agreement was executed, the
producer allocation formula was intended to replicate what producers would have paid on claims
outside of Wellington. Mr. Pulkrabek testified that Armstrong, for example, looked very hard at
the formula and determined that Armstrong's liability would not increase under Wellington. This
is borne out by the formula itself, which determines each producer's share on the basis of the
producer's litigation experience over the years prior to September 30, 1983. Although a producer
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pays on all claims, whether or not that producer is named in a particular claim, it is equally true
that other producers pay on claims in which they are not named and thus pay a proportionate
share of the named producer's liability. In addition, the Court finds that defense costs were reduced
substantially by the Wellington Agreement. Given the circumstances in which the Wellington
Agreement *84  was executed, the producer allocation formula clearly meets the standard of
reasonableness.


“The Wellington Agreement represents a unique solution to an unprecedented litigation problem.
Given the lengthy negotiations between insurers and producers preceding the execution of the
agreement, the procedures and standards set up for handling claims, and the allocation formulas
incorporated in the agreement, the Court is convinced that the Wellington Agreement represents a
reasonable, good faith settlement among the subscribing insurers and producers.”


Liability of Policyholders
The nonsettling insurers argued below that their obligations to indemnify the asbestos
manufacturers should not be defined by the manufacturers' Wellington payments because the
producer allocation formula requires the manufacturers to pay on claims for which they are not
legally liable. The trial court rejected the argument: “The Court concludes that the amounts paid
by the policyholders pursuant to the producer allocation formula are presumptive evidence of the
legal liability of the policyholders for asbestos-related claims.... [¶] Since the insurers have failed
to offer sufficient evidence to rebut this presumption, the Court concludes that the insurers are
obligated to reimburse the policyholders for their liability for asbestos-related claims as defined by
the producer allocation formula, subject to the contribution principles set forth in this decision.”


2. Discussion
(24a) Fibreboard and Armstrong became parties to the Wellington Agreement, but the CCC
Companies declined to join the settlement. In this segment of the appeal, the CCC Companies
argue that the trial court's finding that the policyholders' Wellington payments are “presumptive
evidence” of the policyholders' liability contravenes basic principles of insurance law.


The CCC Companies rely on the rule that it is the policyholder who has the initial burden of proving
that a claim comes within the scope of coverage. (Merced Mutual Ins. Co. v. Mendez (1989) 213
Cal.App.3d 41, 47 [261 Cal.Rptr. 273]; Royal Globe Ins. Co. v. Whitaker (1986) 181 Cal.App.3d
532, 537 [226 Cal.Rptr. 435].) And the CCC Companies emphasize the policy language which
triggers coverage only if the occurrence “results during the policy period in bodily injury” and
which obligates the insurers to indemnify the policyholders for amounts the policyholders become
“legally obligated to pay as damages.” The CCC Companies argue, *85  therefore, that the
policyholders have the burden of establishing the policies were triggered by the claims paid. Since
no evidence was presented on the facts of any of the claims paid through Wellington and, indeed,



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=213CAAPP3D41&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_47&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_47 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=213CAAPP3D41&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_47&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_47 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989120406&pubNum=227&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=181CAAPP3D532&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_537&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_537 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=181CAAPP3D532&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_537&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_537 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986126902&pubNum=227&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co., 45 Cal.App.4th 1 (1996)
52 Cal.Rptr.2d 690, 96 Cal. Daily Op. Serv. 3058, 96 Daily Journal D.A.R. 5048


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 77


since the Wellington payments admittedly went toward all claims regardless of whether they were
claims for which the policyholders were liable, the CCC Companies argue they have no obligation
to reimburse the policyholders for their Wellington payments.


We cannot agree. The general rule placing the burden on the policyholder to establish facts to
trigger coverage is subject to the exception explained in Isaacson v. California Ins. Guarantee
Assn. (1988) 44 Cal.3d 775 [244 Cal.Rptr. 655, 750 P.2d 297]: When the insurer refuses to accept
a settlement and the insured meets its burden of proving the settlement was reasonable, then the
insured is entitled to a presumption in his favor—a presumption that the insured is indeed liable
to the claimant and that the amount of his liability is the amount of the settlement.


(25a) In Isaacson, the Supreme Court reiterated the rule that if an insurance carrier breaches its
contract with the insured and erroneously denies coverage or refuses to defend, then the insured
is entitled to make a reasonable settlement with the claimant and to sue the carrier to recover the
amount of the settlement. (44 Cal.3d at p. 791; see also Clark v. Bellefonte Ins. Co. (1980) 113
Cal.App.3d 326, 335 [169 Cal.Rptr. 832].) ( 26a) Further, in such an action for reimbursement of
the settlement, the settlement is presumptive evidence of the insured's legal liability on the third
party's claim and the amount of the insured's liability. (Isaacson, supra, 44 Cal.3d 775; see also
Peter Culley & Associates v. Superior Court (1992) 10 Cal.App.4th 1484, 1493-1494, 1497 [13
Cal.Rptr.2d 624]; Kershaw v. Maryland Casualty Co. (1959) 172 Cal.App.2d 248, 256-257 [342
P.2d 72]; Lamb v. Belt Casualty Co. (1935) 3 Cal.App.2d 624, 631 [40 P.2d 311].)


(25b) The Isaacson court went on to say that even if the insurer has not denied coverage or refused
to defend, the insurer has a duty to accept a reasonable settlement, and the insurer's refusal to settle
may give rise to the insured's action for reimbursement of the settlement. (44 Cal.3d at p. 792;
see also Crisci v. Security Ins. Co. (1967) 66 Cal.2d 425, 430 [58 Cal.Rptr. 13, 426 P.2d 173];
Comunale v. Traders & General Ins. Co. (1958) 50 Cal.2d 654, 659 [328 P.2d 198].) ( 26b) In such
a case, the insured has the burden of showing the settlement was reasonable and if it meets that
burden, then again the act of settlement raises two presumptions: that the claim was legitimate and
that the amount of the settlement was the amount of the insured's liability. (Isaacson v. California
Ins. Guarantee Assn., supra, 44 Cal.3d at pp. 793-794.) *86


(24b) In Isaacson, the court held the insureds in that case were not entitled to reimbursement
for their contribution toward the settlement because the insurer had neither denied coverage nor
refused to defend and the insured had failed to prove the settlement was reasonable. In the present
case, the trial court distinguished Isaacson on these grounds: “In this case, no determination has as
yet been made as to whether the non-settling insurers wrongfully refused to defend or indemnify
claims. However, it is clear that the insurers were disputing defense and coverage obligations at the
time that the policyholders entered into the Wellington Agreement. The policyholders in this case
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have 'offered evidence of sufficient substantiality' that the Wellington Agreement is reasonable,
and that the non-settling insurers had the opportunity to join Wellington but declined to do so.”


Further, the trial court reiterated that the Wellington Agreement is a reasonable settlement: “In
Isaacson, the court evaluated the reasonableness of the settlement of the underlying claim in
determining whether the insureds were entitled to a presumption of liability. Here, there is no
evidence before the Court regarding the specifics of the settlements of the underlying claims.
However, in the unique context of this case, the Court finds that the principles of Isaacson are
applicable to the producer allocation formula and to the ongoing process of claims handling by the
Asbestos Claims Facility as set forth in the Wellington Agreement. It would place an unreasonable
burden on the policyholders and on the judicial system to allow the non-settling insurers to revisit
the merits of the many claims which have been settled by the facility since its inception. Moreover,
the insureds have offered no evidence of bad faith or unreasonableness in the facility's handling of
the underlying claims. [¶] Under the circumstances of this case, the Court finds that the amounts
paid by the policyholders pursuant to the producer allocation formula ... are presumptive evidence
of the policyholders' liability.”


The trial court's finding that the Wellington Agreement was a reasonable settlement is not
challenged on appeal, and it is determinative of the issue. 37  Once the trial court found the
settlement was reasonable, despite the inaccuracy of the producer allocation formula, the Isaacson
rule became operative and justified the trial court's treatment of the settlement as presumptive *87
evidence of liability. (See Stonewall Ins. Co. v. Asbestos Claims Management, supra, 73 F.3d 1178,
1206-1208.) The judgment on the effect of the Wellington Agreement (paragraph 19) is affirmed.


37 Language in Isaacson suggests that the “reasonableness” of a settlement includes a showing
that the underlying claim was covered, although the insured “need not prove his actual
liability on the underlying claim, and establishing a breach [of the insurer's duty to settle for
a reasonable amount] does not require a trial of the underlying action.” (44 Cal.3d at p. 793.)
Thus, the trial court's finding that the Wellington Agreement was a reasonable settlement
disposes of the objection of the CCC Companies that the Wellington payments go to claims
for which the manufacturers are not legally liable. The trial court found the Wellington
Agreement to be a reasonable means to resolve the claims among the producers: “Although
a producer pays on all claims, whether or not the producer is named in a particular claim, it
is equally true that other producers pay on claims in which they are not named and thus pay
a proportionate share of the producer's liability.” The CCC Companies have not challenged
this finding on appeal; their appellate arguments pertain to the application of the presumption
of liability.


Issue Group III: Property Damage
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In phase V of the coordinated proceedings, the trial court was asked to determine the obligations
of Armstrong's insurers to defend and indemnify Armstrong in the so-called “building cases”—
the myriad of property damage lawsuits filed against Armstrong on account of the presence
of asbestos-containing building material (ACBM) in buildings. 38  Armstrong is facing liability
primarily for its manufacture of asbestos-containing floor tile and insulation materials.


38 While this appeal was pending, we received notices of injunctions and stays issued
in connection with receivership and liquidation proceedings involving the following
subscribers to certain Armstrong policies: Kingscroft Insurance Company Ltd., El Paso
Insurance Company Ltd., Lime Street Insurance Company Ltd., Mutual Reinsurance
Company Ltd., and Walbrook Insurance Company Ltd. Nothing in this opinion should be
construed as being inconsistent with the orders staying proceedings against those parties.


The underlying complaints in the building cases, taken as a whole, reveal that the presence of
ACBM in buildings may have various consequences to the buildings' owners. The ACBM may
pose a health hazard to those who use the building in that asbestos fibers may be released into the
air or onto building surfaces (walls, upholstery, fixtures, etc.) or settled releases may be disturbed
and “reentrained” into the air. Whether or not the ACBM has released asbestos fibers, the building
owner may decide to remove or encapsulate the asbestos to eliminate the potential health risk. Or
the building owner may incur costs for inspecting, assessing, maintaining and repairing in-place
ACBM. And the market value of the property may fall as a result of the presence of asbestos.


Beginning in the early 1980's, after the federal government started to voice concern about the safety
of ACBM, numerous lawsuits were brought against Armstrong and other asbestos producers for
property damage to buildings in which ACBM had been installed. At the start of phase V there
were 163 building cases, including a number of class actions, pending against Armstrong in courts
across the country. Although the complaints advance various legal theories, the plaintiffs in the
building cases generally seek compensation for the sums they must expend to eliminate the alleged
*88  health hazard in their buildings and for the diminished value of their buildings resulting from
the presence of asbestos.


A. Coverage for “Property Damage”
We begin with the question whether the injuries allegedly suffered by the building owners
constitute “property damage” as defined by the insurance policies. Many of Armstrong's policies
are standard CGL policies; others have substantially the same provisions. The insuring agreements
of the CGL policies obligate the insurers to pay “all sums which the insured shall become legally
obligated to pay as damages because of ... property ... damage caused by an occurrence.” 39  Since
1973, the standard CGL policy has defined property damage as follows: “i) physical injury to or
destruction of tangible property which occurs during the policy period, including the loss of use
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thereof at any time resulting therefrom, or ii) loss of use of tangible property which has not been
physically injured or destroyed provided such loss of use is caused by an occurrence during the
policy period.”


39 We discuss separately, in part C below, the early policies covering property damage “caused
by accident.”


Before 1973, under the 1966 revision to the standard CGL occurrence policy, “physical injury”
was not a necessary element of property damage; property damage was defined as “injury to or
destruction of tangible property.” Before 1966, the standard CGL policy had no requirement that
the property be “tangible.” Because the post-1973 policies contain the most restrictive definition
of property damage, we confine our analysis to those policies, for if there is coverage under the
post-1973 policies, there will be coverage under the pre-1973 policies as well.


The trial court concluded that all claims, whether for release of asbestos fibers or for mere
installation of ACBM, are for covered “property damage” under all of Armstrong's policies. The
trial court reasoned that the release of asbestos fibers is an act of contamination that amounts
to physical injury and, even without a release of fibers, the diminished value resulting from the
incorporation of ACBM in a building constitutes property damage. Although we employ slightly
different reasoning, we agree with the trial court's conclusion that the building claims allege
“property damage” within the meaning of the insurance policies.


1. Injury Is Assumed
(27) Relying upon the rule that in a coverage dispute the burden is on the insured to prove coverage
( *89  Royal Globe Ins. Co. v. Whitaker (1986) 181 Cal.App.3d 532 [226 Cal.Rptr.2d 435]), the
insurers argue that Armstrong failed to prove that the buildings have suffered physical injury. The
insurers complain that Armstrong relied on the allegations of injury, without actual evidence of
such injury. Indeed, the trial court noted that “Armstrong introduced little evidence independent
of the underlying allegations to support its position.”


We find no merit in the insurers' argument. This is a declaratory relief action, held before the
determination of Armstrong's liability for property damage. None of the 163 building cases filed
against Armstrong have yet gone to trial. In such circumstances, the trial court may properly
determine questions of insurance coverage on the basis of the underlying pleadings and such
other evidence as is available. (See Underwriters Ins. Co. v. Purdie (1983) 145 Cal.App.3d 57, 64
[193 Cal.Rptr. 248]; State Farm Fire & Cas. Co. v. Kohl (1982) 131 Cal.App.3d 103l, 1034 [182
Cal.Rptr. 720].) Here, in ruling upon the meaning of “property damage,” the trial court looked to
the “nature of the insured's potential liability,” taken from the allegations in the various complaints
in the underlying building cases, together with the “totality of the evidence.” We see no error in
this approach.
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We emphasize that there is nothing in the trial court's decision, nor in our own, which resolves
whether the various effects of ACBM upon a building will give rise to liability of the asbestos
manufacturer for property damage. In fact, we note that in some circumstances tort liability is
uncertain. (See, e.g., Anthony v. Kelsey-Hayes Co. (1972) 25 Cal.App.3d 442, 446-447 [102
Cal.Rptr. 113] [mere depreciation in value caused by safety concern not compensable property
damage]; San Francisco Unified School Dist. v. W.R. Grace & Co. (1995) 37 Cal.App.4th 1318,
1324-1335 [44 Cal.Rptr.2d 305] [mere presence of ACBM, without contamination from released
fibers, not compensable property damage]; Adams-Arapahoe School Dist. No. 28-J v. GAF Corp.
(10th Cir. 1992) 959 F.2d 868, 872 [same].)


The trial court's conclusion that the claims of injury from ACBM are covered “property damage”
as defined by the insurance policies was necessarily based upon the assumption that there have
been legally compensable injuries to the buildings for which Armstrong will be held liable, for if
it is ultimately determined that there have been no such injuries, then there will be no need for
insurance coverage. In this appeal, too, for purposes of deciding the coverage dispute, we assume,
as did the trial court, the buildings have been injured as alleged in the complaints.


2. Admissibility of Evidence
(28) In a separate brief, four insurers challenge the admissibility of certain deposition testimony
during the trial held on Armstrong's declaratory *90  relief action. 40  We treat the issue rather
summarily, as the evidence was not prejudicial.


40 The insurers on this brief are United States Fire Insurance Co., Central National Insurance
Co. of Omaha, Puritan Insurance Co., and Interstate Fire & Casualty Company.


The challenged evidence consists of the deposition testimony of experts designated by Reliance
Insurance Co., which the trial court had initially excluded from Armstrong's case-in-chief, but
which the trial court eventually admitted after various insurers had moved for judgment on the
ground that Armstrong had failed to prove property damage. The four challenging insurers claim
that without the deposition testimony Armstrong's case was devoid of evidence and the trial court
would have granted the insurers' motion for judgment.


We reject the argument. Although the deposition testimony supported Armstrong's position that
buildings are injured by the presence of ACBM, that position was founded in the allegations of
the underlying complaints. As we have explained in part A.1 above, the trial court relied primarily
upon the allegations in the underlying building cases and assumed, for purposes of the declaratory
relief action, that the buildings suffered damage for which Armstrong will be held liable. We can
discern no prejudice to the insurers from the admission of the deposition testimony.
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3. The Injury Is Physical
(29) Because we assume there has been an injury, the question we must decide is whether injury
to a building from ACBM qualifies as a “physical” injury. In cases alleging releases of asbestos
fibers into a building's air supply and onto building surfaces, the issue is relatively easy to resolve.
As the trial court found, upon a release of asbestos fibers within a building, “[t]he area becomes
hazardous and certain measures must be taken to restore the surface to its prior condition.” The
courts have held that contamination of buildings and their contents from released fibers constitutes
a physical injury and, hence, property damage covered under the terms of the insurance policies.
(Dayton Independent School D. v. National Gypsum (E.D.Tex. 1988) 682 F.Supp. 1403, 1407,
revd. on jurisdictional grounds sub nom. W.R. Grace & Co. v. Continental Cas. Co. (5th Cir. 1990)
896 F.2d 865, 875; USF&G v. Wilkin Insulation Co. (1991) 144 Ill.2d 64 [161 Ill.Dec. 280, 578
N.E.2d 926, 931-932]; see AIU Ins. Co. v. Superior Court (1990) 51 Cal.3d 807, 829, 842 [274
Cal.Rptr. 820, 799 P.2d 1253] [contamination of environment from release of hazardous waste];
Abraham, Environmental Liability Insurance Law (1991), pp. 80-81, 88.) This conclusion finds
support in a *91  number of tort cases in which the courts have held, under the tort doctrine
allowing recovery only upon physical injury to property, that contamination from the release of
asbestos fibers constitutes a physical injury. (City of Greenville v. W. R. Grace & Co. (4th Cir.
1987) 827 F.2d 975, 980; City of Manchester v. National Gypsum Co. (D.R.I. 1986) 637 F.Supp.
646, 651-652; Town of Hooksett School Dist. v. W.R. Grace Co. (D.N.H. 1984) 617 F.Supp. 126,
130-131; 80 S. 8th St. Ltd. Ptsp. v. Carey-Canada (Minn. 1992) 486 N.W.2d 393, 399 modified
492 N.W.2d 256; Sch. Dist. of Independence v. U.S. Gypsum (Mo.Ct.App. 1988) 750 S.W.2d 442,
456-457; Northridge Co. v. W.R. Grace and Co. (1991) 162 Wis.2d 918 [471 N.W.2d 179, 186].)


The insurers complain that “contamination” is not a legally defined term, and the trial court's
ruling makes the release of even a single asbestos fiber property damage. We find the complaint
unfounded, as the insurers have failed to distinguish between the question whether Armstrong
is liable for asbestos property damage and the question whether the insurance policies provide
coverage. As to the former, whether and to what extent a release of asbestos fibers has damaged
the buildings are factual issues for the underlying building cases. It may be that the trier of fact will
conclude in a particular case that a low level of contamination was not damaging, and Armstrong
then will have no liability and no need for insurance coverage. As we have explained in part A.l
above, however, for purposes of determining the separate question of insurance coverage for the
property damage claims, we assume, as did the trial court, that damage has occurred for which
Armstrong will be held liable. We hold that as long as Armstrong is held liable for the release of
asbestos fibers, whatever the level of contamination, the injury is a physical injury covered by the
insurance policies.


(30a) Some of the underlying complaints in the building cases, however, allege that the mere
presence of ACBM in buildings is a health hazard because of the potential for future releases of
asbestos fibers. The complaints allege that common daily activities may cause asbestos fibers to
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be released from the ACBM and thus the ACBM poses a threat of harm. We conclude that even
in such cases, when there have been no releases of asbestos fibers, if Armstrong is held liable for
the mere presence of ACBM, the injury to the buildings is a physical one.


(31) Once installed, the ACBM, whether in the form of insulating pipe coverings, fireproof floor
tile, accoustical ceiling finishes, or the like, is physically linked with or physically incorporated
into the building and therefore physically affects tangible property. We agree with the formulation
put forth by the Seventh Circuit Court of Appeals that the term “physical *92  injury” covers “a
loss that results from physical contact, physical linkage, as when a potentially dangerous product
is incorporated into another and, because it is incorporated and not merely contained (as a piece
of furniture is contained in a house but can be removed without damage to the house), must be
removed, at some cost, in order to prevent the danger from materializing.” (Eljer Mfg., Inc. v.
Liberty Mut. Ins. Co. (7th Cir. 1992) 972 F.2d 805, 810 cert. den. (1993) 507 U.S. 1005 [123
L.Ed.2d 267, 113 S.Ct. 1646] [defective plumbing systems]; see also American Motorists Ins. Co.
v. Trane Co. (7th Cir. 1983) 718 F.2d 842, 844 [defective heat exchangers, a component of a natural
gas plant].)


(32) The physical incorporation of ACBM into the buildings distinguishes the present case from
those cases involving hazardous waste leaks or spills from containers. In the latter cases, the courts
have held that remedial costs incurred in cleaning up contaminated waste sites are covered by
CGL policies, but “prophylactic” costs—costs incurred in advance of any release of hazardous
waste, to prevent threatened future pollution—are not incurred because of property damage. (AIU
Ins. Co. v. Superior Court, supra, 51 Cal.3d 807, 843; Aerojet-Corp. v. Superior Court (1989) 211
Cal.App.3d 216, 237-238 [258 Cal.Rptr. 684]; Maryland Cas. Co. v. Armco, Inc. (4th Cir. 1987)
822 F.2d 1348, 1353, cert. den. (1988) 484 U.S. 1008 [98 L.Ed.2d 654, 108 S.Ct. 703].) In contrast,
in the present case, because the potentially hazardous material is physically touching and linked
with the building, and not merely contained within it, the injury is physical even without a release
of toxic substances into the building's air supply.


(33) The insurers rely upon the rule that physical incorporation of a defective product into another
does not constitute property damage unless there is physical harm to the whole. (St. Paul Fire &
Marine Ins. Co. v. Coss (1978) 80 Cal.App.3d 888, 892 [145 Cal.Rptr. 836]; Hamilton Die Cast,
Inc. v. United States F. & G. Co. (7th Cir. 1975) 508 F.2d 417, 419-420; see Maryland Casualty Co.
v. Reeder (1990) 221 Cal.App.3d 961, 969-970 [270 Cal.Rptr. 719]; Fresno Economy Import Used
Cars, Inc. v. United States Fid. & Guar. Co. (1977) 76 Cal.App.3d 272, 284 [142 Cal.Rptr. 681];
General Ins. Co. v. Intern. Sales Corp. (1977) 18 Wn.App. 180, 566 P.2d 966, 968-969].) In our
view, however, that rule is designed to limit the liability coverage of contractors against claims of
defective materials or poor workmanship, for such claims are a commercial risk which is not passed
on to the liability insurer. (See Maryland Casualty Co. v. Reeder, supra, 221 Cal.App.3d at p. 967;
Economy Lumber Co. v. Insurance Co. of North America (1984) 157 Cal.App.3d 641, 649-651
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[204 Cal.Rptr. 135]; Rafeiro v. American Employers' Ins. Co. (1970) 5 Cal.App.3d 799, 808 [ *93
85 Cal.Rptr. 701].) Here, Armstrong is facing liability not as a contractor but as a manufacturer
or supplier of ACBM. The claims against Armstrong go beyond allegations of defective work or
materials and allege injury to other property. (See discussion in part G, post.)


(34) The insurers further argue that the mere presence of ACBM results only in economic losses—
e.g., diminished property value, abatement costs, or costs of responding to the presence of asbestos
—and not in a physical injury. They urge us to follow those cases which have construed the phrase
“physical injury” so as to differentiate economic losses: e.g., Waller v. Truck Ins. Exchange, Inc.
(1995) 11 Cal.4th 1, 17-18 [44 Cal.Rptr.2d 370, 900 P.2d 619]; New Hampshire Ins. Co. v. Vieira
(9th Cir. 1991) 930 F.2d 696, 697-701; Federated Mut. Ins. Co. v. Concrete Units (Minn. 1985)
363 N.W.2d 751, 756; Wyoming Sawmills v. Transportation Ins. Co. (1978) 282 Or. 401 [578
P.2d 1253]. In our view, however, the damages allegedly suffered by the building owners from
the presence of ACBM cannot be considered solely economic losses. Diminished market value
or abatement costs or costs of inspecting, assessing, and maintaining the in-place ACBM are not
the “property damage.” They are “damages because of property damage.” That is, they are the
alternative measures of the physical injury to the building. (Maryland Cas. Co. v. W.R. Grace and
Co. (2d Cir. 1993) 23 F.3d 617, 627, cert. den. (1994) ___ U.S. ___ [130 L.Ed.2d 559, 115 S.Ct.
655]; see Geddes & Smith, Inc. v. St. Paul Mercury Indemnity Co. (1959) 51 Cal.2d 558, 565 [334
P.2d 881], quoting from Hauenstein v. Saint Paul-Mercury Indem. Co. (1954) 242 Minn. 354 [65
N.W.2d 122, 125]; see also Geddes & Smith, Inc. v. St. Paul Mercury Indem. Co. (1965) 63 Cal.2d
602, 609 [47 Cal.Rptr. 564, 407 P.2d 868]; Mozzetti v. City of Brisbane (1977) 67 Cal.App.3d 565,
576 [136 Cal.Rptr. 751].) The fact that the measure of damages is economic does not preclude
a physical injury. (Northridge Co. v. W.R. Grace and Co., supra, 471 N.W.2d 179, 184; see U.S.
Fid. & Guar. v. Specialty Coatings (1989) 180 Ill.App.3d 378 [129 Ill.Dec. 306, 535 N.E.2d 1071,
1081].)


(35a) At trial, the insurers introduced evidence to show that the mere presence of ACBM is not
necessarily injurious: that ACBM's do not spontaneously emit asbestos fibers, nor do releases
occur more frequently as the ACBM's deteriorate with age; that left undisturbed, ACBM's pose
no health hazard to building occupants; and that even if the ACBM's are occasionally disturbed
such that asbestos fibers are released, the fibers are removed quickly by normal air circulation.
That evidence, however, has no bearing on the insurance coverage issue before us. ( 30b, 35b)
Once again, the insurers have failed to distinguish between questions of liability and questions
of insurance coverage. Whether ACBM has actually caused harm is a *94  question for the
underlying building cases, and if the trier of fact finds that the mere presence of Armstrong's
products does not cause damage, then Armstrong will have no liability and no need for insurance
coverage. The posture of the present case is such that for purposes of determining the separate
question of insurance coverage we assume that the presence of ACBM is injurious and that
Armstrong will be held liable for injuring the buildings. Given that assumption, we conclude that
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the alleged injury from installation of ACBM qualifies as “physical injury to ... tangible property”
under the terms of the policies.


B. Trigger of Coverage


1. Multiple Trigger
(36a) Having concluded that there is property damage, we must next decide when the property
damage takes place, for purposes of determining which policies are responsible for indemnifying
Armstrong. As we have discussed in Issue Group II, part A, ante, the courts have devised several
approaches for determining when asbestos-related bodily injuries occur, and we have upheld the
trial court's use of a continuous trigger. In property damage cases, too, some courts have applied a
continuous trigger. (E.g., California Union Ins. Co. v. Landmark Ins. Co. (1983) 145 Cal.App.3d
462 [193 Cal.Rptr. 461] [leaking swimming pool]; Hatco Corp. v. W.R. Grace & Co.—Conn.,
supra, 801 F.Supp. 1334, 1345 [hazardous waste]; Hirschberg v. Lumbermens Mut. Cas. (N.D.Cal.
1992) 798 F.Supp. 600, 603 [same]; New Castle County v. Continental Cas. Co. (CNA) (D.Del.
1989) 725 F.Supp. 800, 813, affd. in part and revd. in part (3d Cir. 1991) 933 F.2d 1162 [same];
Dayton Independent School D. v. National Gypsum, supra, 682 F.Supp. at pp. 1409-1410, reversed
sub nom. W.R. Grace & Co. v. Continental Cas. Co., supra, 896 F.2d at pp. 875-876 [asbestos];
Lac d'Amiante du Quebec v. Am. Home Assur. (D.N.J. 1985) 613 F.Supp. 1549 [asbestos]; Owens-
Illinois, Inc. v. United Ins. Co., supra, 650 A.2d 974, 983-984, 995 [asbestos]; Gottlieb v. Newark
Ins. Co. (1990) 238 N.J.Super. 531 [570 A.2d 443] [toxic insecticides].)


In Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th 645, our Supreme Court
has held that a continuous trigger should be applied to claims of continuous or progressively
deteriorating bodily injuries or property damage. The Montrose court observed, however, that
proper resolution of a trigger of coverage issue may depend on whether the CGL policy insures
against liability to third parties for bodily injury, property damage, or both. (Id. at pp. 665-666.)
In Montrose, the coverage clauses in the CGL *95  policies did not distinguish between the
nature of the underlying harm, whether bodily injury or property damage. Accordingly, the
parties in Montrose did not dispute that “under a plain reading of that unambiguous aspect of
the policy language, whatever be the circumstances (or timing of the circumstances) that will
potentially trigger liability coverage under the policies, coverage will apply uniformly under
such circumstances whether the claims be for bodily injury, or property damage, alleged in the
underlying third party lawsuits.” (10 Cal.4th at p. 666.)


Yet, in Montrose, the property damage and the bodily injuries were all alleged to be continuous
or progressive. As the Montrose court put it, “... we are dealing both with claims of continuous or
progressively deteriorating bodily injury ... and progressively deteriorating property damage ... all
arising from continuous or repeated exposure to hazardous waste contamination over time ....” (10
Cal.4th at p. 666.)
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In Lac d'Amiante du Quebec v. Am. Home Assur., supra, 613 F.Supp. 1549, 1561 the court found
that contamination of buildings from released asbestos fibers was both continuous and progressive:
“release of [asbestos] fibers ... may occur by a slow continuous degradation of the insulating
surface which may be accelerated by the air movement and vibration which occurs in most
buildings.... [T]he injury to property caused by asbestos is both continous and progressive and
certainly not complete upon the act of installation.” Reasoning that it would be “illogical” to apply
the continuous trigger to asbestos bodily injury claims but not to asbestos property damage, the
court ruled that coverage was triggered at the time of installation, at the time of removal, and at
all points in between.


In the present case, in contrast, the record indicates that releases of asbestos fibers, if they
occur at all, occur sporadically, as a result of episodic disturbances such as accidental striking,
vandalism, water damage, and the like. The trial court declined to apply a continuous trigger to
the property damage claims, finding that asbestos property damage is not necessarily continuous:
“the evidence presented to this court indicates that property damage from ACBM is not always
continuous. The continuous trigger adopted by this Court in the bodily injury cases was based
upon a finding that bodily injury from asbestos exposure was a continuous process beginning with
first exposure. Because property damage from ACBM is not always continuous, the Court cannot
adopt a comprehensive 'continuous trigger' approach as to which policies owe a duty to defend in
the building cases.... [T]he Court declines to adopt a comprehensive rule stating that all policies
from the time of installation until the time of removal of ACBM *96  owe a duty to indemnify for
property damage. The evidence presented in this phase as to the nature of property damage does
not support the 'continuous' trigger approach adopted by this Court in the bodily injury case.”


Instead of a continuous trigger, the trial court adopted a multiple trigger: “Aside from property
damage occurring at the time ACBM is installed, property damage also happens at any time
asbestos fiber or material is released from ACBM into the air or on surfaces of the building,
and when settled releases are disturbed and reentrained into the air.... The Court therefore holds
that indemnity obligations are triggered if it is shown that ACBM was installed in the building
or buildings in question, that ACBM released fiber or material into the air or on surfaces of the
buildings in question, or that settled releases of ACBM were disturbed and reentrained into the air,
during any portion of the period that the policy was in effect.”


(37a) Unlike the court in Lac d'Amiante, we do not find it illogical to apply different triggers for
asbestos-related bodily injuries and asbestos-related property damage. The same legal rule applies
in both instances: coverage is triggered when the injury actually occurred. (Montrose Chemical
Corp. v. Admiral Ins. Co., supra, 10 Cal.4th at pp. 669-670.) ( 36b, 37b) But the triggers are
different because the injury to the human body upon inhalation of asbestos fibers is not the same
as the injury to a building from the presence of ACBM. (See Maryland Casualty Co. v. W.R. Grace
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& Co., supra, 23 F.3d at p. 627.) We interpret the trial court's decision to mean that in contrast to
the continuous, progressive physiological process involved in the inhalation of asbestos, asbestos
property damage is episodic, with measurable intervals between episodes, so that the process of
injuries cannot be deemed continuous.


(38) As the Supreme Court recognized in Montrose (10 Cal.4th at p. 694), whether the underlying
damage or injury is in fact continuous is a matter for determination by the trier of fact. (Carey
Canada, Inc. v. California Union Ins. Co. (D.D.C. 1990) 748 F.Supp. 8; see also Triangle
Publications v. Liberty Mut. Ins. Co. (E.D.Pa. 1989) 703 F.Supp. 367, 371.) In light of the trial
court's factual finding that asbestos property damage is not always continuous, good reason exists
for adopting a trigger different from the continuous trigger adopted for asbestos-related bodily
injuries. (See Home Ins. Co. v. Landmark Ins. Co. (1988) 205 Cal.App.3d 1388, 1394-1395 [253
Cal.Rptr. 277] [property damage cases differ from asbestos bodily injury cases]; Arness & Eliason,
Insurance Coverage for “Property Damage” in Asbestos and Other Toxic Tort Cases (1986) 72
Va. L.Rev. 943, 972-973.) *97


2. Release and Reentrainment as Triggers
In Maryland Cas. Co. v. W.R. Grace and Co., supra, 23 F.3d 617, 627-628, the Second Circuit
Court of Appeals concluded that property damage occurs upon installation of asbestos products in
a building, but the damage does not continue afterward. “Once installed, the damage that asbestos
inflicts is complete.... If [asbestos fibers are constantly released and re-entrained into a building's
atmosphere], its damaging effect concerns solely the health of those persons who breathe the
contaminated air. No further property damage occurs because the need to remove or encapsulate
the asbestos, which occurred upon the product's installation, remains unchanged.” (Id. at p. 628.)
Hence, the court applied a single trigger, holding that only the insurers on the risk at the time of
installation were obligated to defend and indemnify the insured. (See also Stonewall Ins. Co. v.
Asbestos Claims Management, supra, 73 F.3d 1178, 1210.)


(39a) As we have already said, the trial court concluded otherwise, that “property damage ...
happens at any time asbestos fiber or material is released from ACBM into the air or on surfaces
of the building, and when settled releases are disturbed and reentrained into the air.” In deciding
the trigger of coverage issue, the trial court ruled that the duty to indemnify is triggered “when
it is shown that property damage occurred during any portion of the period that the policy was
in effect.... The Court therefore holds that indemnity obligations are triggered if it is shown that
ACBM was installed in the building or buildings in question, that ACBM released fiber or material
into the air or on surfaces of the buildings in question, or that settled releases of ACBM were
disturbed and reentrained into the air, during any portion of the period that the policy was in effect.”


The insurers complain that the trial court's decision, taken literally, makes any release—even the
release of a single asbestos fiber—enough to trigger coverage, despite the fact that the release was
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inconsequential and, by itself, would not constitute compensable property damage. 41  The insurers
contend that coverage should not be triggered unless the fibers released during the policy period
were “sufficiently appreciable.”


41 As a practical matter, the insurers' argument seems academic. We find it difficult to envision
a scenario in which a single released fiber would be detected, much less serve as the sole
basis for triggering coverage.


We reject the argument. The trigger question—which policies provide coverage—must be
distinguished from the question whether the policies provide coverage. As to the latter issue, we
reiterate that the trial court *98  assumed, as we must do for purposes of deciding insurance
coverage, that compensable property damage has occurred for which Armstrong will be held liable.
As we have explained in part A.3 above, as long as Armstrong is held liable for contamination from
the release of asbestos fibers, no matter what the level of contamination, the insurance policies
provide coverage.


(40a) With respect to the separate question of when the property damage occurred for purposes
of determining which policies are triggered, the fact that a particular release or reentrainment
of asbestos fibers, by itself, might not give rise to liability is irrelevant. The property damage
for which Armstrong may be held liable and for which the policies provide coverage is the
contamination of the buildings from the introduction of asbestos fibers into the building air supply
and onto building surfaces. We understand the trial court's decision to mean that each release or
reentrainment contributes to the state of contamination of the building: “[P]roperty damage ...
happens at any time asbestos fiber or material is released from ACBM into the air or on surfaces
of the building, and when settled releases are disturbed and reentrained into the air.... [¶] ... The
release of a harmful substance onto an area is a 'physical injury to tangible property.' [Citation.]
The area becomes hazardous and certain measures must be taken to restore the surface to its prior
condition. Release of asbestos material and fiber and reentrainment are all property damage events
because each is an act of contamination which makes the building more hazardous.” Each release
or reentrainment, then, is a part of the overall property damage giving rise to Armstrong's liability.


We infer from the trial court's multiple trigger decision that the total property damage may
take place across several policy periods. That is, although property damage from release and
reentrainment of asbestos fibers is episodic and not continuous, the property damage is continual
in that new episodes of releases or reentrainments of asbestos fibers may occur repeatedly over
time. There is nothing in the policies to preclude coverage from being triggered simply because
only a part of the total damage occurred during any particular policy period. We therefore conclude
that when, as here, property damage takes place during several policy periods, the trial court
correctly ruled that insurance coverage is triggered when any part of the damage—any release or
reentrainment—takes place.
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(39b) , (40b), (41a)(See fn. 42.) In sum, we find no error in the trial court's decision that if
Armstrong is held liable for contamination of a building from *99  released asbestos fibers, each
policy is triggered if any part of the contamination damage, no matter how small the quantity of
the released fibers, took place when the policy was in effect. 42


42 The trial court concluded that “the duty to indemnify is triggered when Armstrong proves
an occurrence during the policy period to [sic] which it is held liable.” We infer from this
ruling that if Armstrong is held liable not for contamination of a building from released
asbestos fibers but for the mere presence of ACBM (and the potential for releases), coverage
would be triggered only at installation. This is so because any incidental releases that may
have occurred during subsequent policy periods would not constitute damage for which
Armstrong was held liable. We agree. Releases or reentrainments of asbestos fibers during a
policy period will trigger coverage only if the basis of Armstrong's liability is contamination
from released asbestos fibers.


(42) The insurers further argue that triggering coverage upon reentrainment violates the loss-in-
progress rule, as resuspension of settled fibers is a continuation of the loss that began when the
fibers were released from the ACBM. The argument is unsound. The loss-in-progress rule provides
that an insurer can insure only against a contingent or unknown loss. (Ins. Code, §§ 22, 250)
The rule does not apply if the damage was unknown or contingent or the insured's liability was
uncertain at the time the policy was issued, even if the damage was inevitable. (Montrose Chemical
Corp. v. Admiral Ins. Co., supra, 10 Cal.4th at pp. 689-693.) As long as Armstrong's liability for
the reentrainments was uncertain when the policy was issued, the loss-in-progress rule does not
preclude coverage.


3. Installation as Trigger
(43) The insurers contend that the selection of the installation of ACBM as an event triggering
insurance coverage violates the rule that coverage is triggered by “the event causing the actual
injury and not an earlier event which created the potential for future injury.” (Hallmark Ins. Co.
v. Superior Court (1988) 201 Cal.App.3d 1014, 1018 [247 Cal.Rptr. 638]; Maples v. Aetna Cas.
& Surety Co. (1978) 83 Cal.App.3d 641, 647-648 [148 Cal.Rptr. 80]; see also Whittaker Corp. v.
Allianz Underwriters, Inc. (1992) 11 Cal.App.4th 1236 [14 Cal.Rptr.2d 659]; Millers Mut. Fire
Ins., etc. v. Ed Bailey (1982) 103 Idaho 377 [647 P.2d 1249].) The insurers argue that installation of
the ACBM did not inflict injury at the moment of installation; rather, there was a time gap between
the installation and the injury, and coverage should be triggered when costs were actually incurred
for removing or neutralizing and maintaining the asbestos materials or when the building's market
value was actually reduced.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS22&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS250&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=10CAL4TH689&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4040_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_689 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=10CAL4TH689&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_4040_689&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_689 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=201CAAPP3D1014&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_1018&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1018 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=201CAAPP3D1014&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_1018&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1018 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988073472&pubNum=227&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=83CAAPP3D641&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_647&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_647 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=83CAAPP3D641&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_647&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_647 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978118007&pubNum=227&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=11CALAPP4TH1236&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=11CALAPP4TH1236&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992220820&pubNum=3484&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982131224&pubNum=661&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982131224&pubNum=661&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co., 45 Cal.App.4th 1 (1996)
52 Cal.Rptr.2d 690, 96 Cal. Daily Op. Serv. 3058, 96 Daily Journal D.A.R. 5048


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 90


We conclude, however, that the trial court's decision fully conforms to the “actual injury”
requirement. The underlying complaints allege that the installation of ACBM in a building created
a health hazard to the building *100  occupants—a hazard that has come to light only in recent
years as a result of governmental reports and increased knowledge. This hazard occurred no less
at installation than upon realization of the dangers of asbestos. The damage was done as soon as
the ACBM was installed. (Stonewall Ins. Co. v. Asbestos Claims Management, supra, 73 F.3d at
p. 1209; Maryland Cas. Co. v. W.R. Grace and Co., supra, 23 F.3d at p. 627.)


The Seventh Circuit Court of Appeals has held that in light of the purposes of insurance, property
damage occurs in the policy year in which a defective product is installed, rather than the policy
year in which it fails or is replaced in anticipation of failure or causes the market value of the
building to diminish. “[T]he incorporation of a defective product into another product inflicts
physical injury in the relevant sense on the latter at the moment of incorporation—here, the moment
when the defective Qest [plumbing] systems were installed in homes.” (Eljer Mfg., Inc. v. Liberty
Mut. Ins. Co., supra, 972 F.2d at p. 814; see also Colonial Gas Co. v. Aetna Cas. & Sur. Co.
(D.Mass. 1993) 823 F.Supp. 975 [installation of “UFFI” insulation].) We are persuaded by that
view and find it applicable to asbestos products.


Our conclusion is supported by the line of property damage cases in which the courts have held
that injury occurs and coverage is triggered immediately upon first exposure to the hazardous
material or latent defect. (California Union Ins. Co. v. Landmark Ins. Co., supra, 145 Cal.App.3d
462 [water seepage from leaking swimming pool]; Ray Industries, Inc. v. Liberty Mut. Ins. Co.
(6th Cir. 1992) 974 F.2d 754, 764-766 [dumping of hazardous waste]; Continental Ins. v. N.E.
Pharm. & Chem. Co. (8th Cir. 1987) 811 F.2d 1180, 1189-1192, vacated on other grounds upon
rehearing en banc 842 F.2d 977, cert. den. 488 U.S. 821 [102 L.Ed.2d 43, 109 S.Ct. 66] [same];
Trizec Properties v. Biltmore Const. Co. (11th Cir. 1985) 767 F.2d 810, 813 [latent defects in roof];
Lac d'Amiante du Quebec v. Am. Home Assur., supra, 613 F.Supp. at pp. 1560-1561 [release of
asbestos]; Gruol Construction Co. v. Insurance Co. of No. Amer. (1974) 11 Wn.App. 632 [524 P.2d
427] [dry rot of foundation from defective backfilling].) 43


43 The courts in the cited cases found the damage both immediate and continuous and employed
a continuous trigger. As we have discussed in part B.1 above, the continuous trigger was not
applied here, as the trial court found asbestos property damage is not continuous. But the fact
that property damage is not continuous does not preclude the damage from being immediate
upon exposure to the hazardous material.


(41b) We emphasize that for purposes of determining insurance coverage, we have assumed, as
did the trial court, that Armstrong will be held liable for the damages alleged in the underlying
complaints. Some of those *101  complaints do not allege contamination from released asbestos
fibers, but allege only that asbestos is present in the buildings, posing a threat of future releases.
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We hold that in the event that Armstrong is held liable for the mere presence of ACBM, without
evidence of contamination from released asbestos fibers, coverage is triggered at the time ACBM
was installed in the building. (As we explain in footnote 42 ante, where the basis of liability is
the mere presence of ACBM, not contamination from released fibers, coverage would not also be
triggered by subsequent, incidental releases of asbestos fibers.)


(44) Moreover, even in those jurisdictions in which the mere presence is not enough to give rise to
liability, if Armstrong is held liable for contamination of the building from released asbestos fibers,
coverage is triggered at the time of installation as well as at the time of release. Our reasoning
parallels that set forth in part B.2 above. The fact that the mere presence of ACBM, by itself, might
not give rise to liability for property damage is of no consequence if the insured has, in fact, been
held liable for property damage. The installation of ACBM obviously contributes to the state of
contamination of the building; it is a part of the overall property damage for which the insured is
liable. The trial court correctly concluded that insurance coverage is triggered when any part of
the damage—installation, release, or reentrainment—took place.


(45) The insurers urge us to reject the trial court's multiple trigger and to follow Prudential-
LMI Com. Insurance v. Superior Court (1990) 51 Cal.3d 674, 694-699 [274 Cal.Rptr. 387, 798
P.2d 1230], to conclude instead that property damage occurs on a single date of loss, the date
of “manifestation.” The Supreme Court, however, has held that the rationale of Prudential-LMI,
adopting a manifestation trigger of coverage for first party cases, is inapposite in the context of
third party liability policies. (Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th 645,
663-666, 683-685, 687-689.) Indeed, here the unique facts surrounding property damage from
ACBM provide good reasons to reject a manifestation trigger.


The manifestation rule deems damage to occur only when the damage has become apparent. Yet,
the health hazard allegedly created by the presence of ACBM occurred no less at installation than
upon the realization of the dangers of asbestos. That the building owners were unaware of the
dangers until years after installation of the ACBM does not mean that the hazard was not present or
that damage did not occur. Nor does the fact that the damage was not susceptible of measurement
until the dangers of asbestos were known obviate the occurrence of injury at an earlier time.
(Maryland Casualty Co. v. W.R. Grace and Co., supra, 23 F.3d at pp. 626-627.) *102


As one court has made clear, the manifestation rule creates a legal fiction: “There are situations ...
in which the existence or scope of damage remains concealed or uncertain for a period of time even
though damage is occurring. The leakage of hazardous wastes ... is a clear example. Determining
exactly when damage begins can be difficult, if not impossible. In such cases we believe that
the better rule is that the occurrence is deemed to take place when the injuries first manifest
themselves.” (Mraz v. Canadian Universal Ins. Co., Ltd. (4th Cir. 1986) 804 F.2d 1325, 1328.)
With respect to asbestos building cases, however, as we have explained, the alleged injury to the
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buildings first occurred when the ACBM was installed. That date is ascertainable; there is no need
for a fictional date of injury. (See Maryland Cas. Co. v. W.R. Grace and Co., supra, 23 F.3d at
pp. 627-628.)


Finally, a manifestation trigger would place the entire burden for property damage claims upon
those insurers who were on the risk in later years, when the dangers from ACBM were perceived.
Despite the fact that Armstrong paid insurance premiums to a number of companies over the years
to insure it against the risk of property damage, only a small group of insurers would be liable.


Although the manifestation rule does serve to promote certainty in the insurance industry and to
avoid the problems of apportionment among insurers (Prudential-LMI Com. Insurance v. Superior
Court, supra, 51 Cal.3d at p. 699; Home Ins. Co. v. Landmark Ins. Co., supra, 205 Cal.App.3d at
pp. 1395-1396), we reject the manifestation rule as an appropriate trigger for insurance coverage
of asbestos property damage. We conclude that in asbestos property damage cases coverage is
triggered pursuant to the rule applicable generally in third party liability cases, i.e., when the
claimant's injury actually took place.


We affirm the trial court's decision that insurance coverage is triggered if any part of the underlying
property damage—installation, release, or reentrainment—took place during a policy period.


C. Accident Policies
(46a) From 1942 to 1951, Armstrong was insured by Standard Accident Insurance Company,
the predecessor of Reliance Insurance Company, whose policies provided coverage for property
damage “caused by accident.” Reliance argued below that its policies provide no coverage for
damage from ACBM because, unlike an occurrence policy, an accident policy requires a sudden,
unexpected event. The trial court rejected the argument for two reasons: (1) there is no requirement
of suddenness; and (2) the release and reentrainment of asbestos fibers qualify as sudden events.
*103


(47) We disagree with the trial court on the first point. The trial court reasoned that “[i]n ordinary
language, an unexpected and unintended event is viewed as an accident.” Although we agree
that the word “accident” carries the meaning of unexpected and unintended (Hogan v. Midland
National Ins. Co. (1970) 3 Cal.3d 553, 559-561 [91 Cal.Rptr. 153, 476 P.2d 825]; Geddes & Smith,
Inc. v. St. Paul Mercury Indemnity Co., supra, 51 Cal.2d 558), we conclude that an accident policy
covers only unexpected and unintended events which are also sudden. 44  (Geddes & Smith, Inc. v.
St. Paul Mercury Indemnity Co., supra, 51 Cal.2d at pp. 563-564; Shell Oil Co. v. Winterthur Swiss
Ins. Co., supra, 12 Cal.App.4th 715, 751-752; see Montrose Chemical Corp. v. Admiral Ins. Co.,
supra, 10 Cal.4th 645, 672; 1 Long, The Law of Liability Insurance (1993) § 1.08[1], p. 1-50.)
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44 There is no dispute that in order for the policy to provide coverage it is the act or event
that must be accidental, not the consequences. (Shell Oil Co. v. Winterthur Swiss Ins. Co.,
supra, 12 Cal.App.4th 715, 749-750; Commercial Union Ins. Co. v. Superior Court (1987)
196 Cal.App.3d 1205, 1208 [242 Cal.Rptr. 454].)


(46b) The trial court found, however, that the suddenness requirement was fulfilled by the releases
and reentrainments of asbestos fibers: “Reliance's arguments assume a finding that ... damage
occurs solely upon installation. However, as discussed, property damage from ACBM occurs
episodically upon release and reentrainment of material and fibers. Episodic ACBM releases
fulfill the more restrictive sudden and fortuitous requirement Reliance suggests and therefore the
events are 'caused by accident.' These releases trigger the policies immediately after the ACBM
is installed.”


Reliance does not challenge the trial court's finding that the releases qualify as sudden events.
Instead, Reliance argues that past releases or reentrainments of asbestos fibers cannot trigger
coverage because no actual injury occurred at the time of those events; the injury occurred later,
when costs were actually incurred and property value actually diminished. Insofar as this argument
advocates a manifestation trigger, we reject the argument for the reasons explained in part B.3.
Moreover, as we have explained in part A.3, response costs and diminished property values are not
the “property damage”; they are the measures of the property damage. The property damage is the
contamination of the buildings from the introduction of asbestos fibers into the building air supply
and onto building surfaces. Each release or reentrainment contributes to the state of contamination
and forms a part of the overall property damage. Accordingly, for the reasons we have explained in
part B.2 above, insofar as Armstrong is held liable for contamination of a building from released
asbestos fibers, the Reliance policies are *104  triggered if any part of the contamination damage
took place when the policies were in effect. 45


45 Reliance also argues that installation of ACBM during a policy period cannot trigger
coverage because installation poses only the potential for release of asbestos fibers. As we
have explained in part B.3 above, however, we conclude that actual injury was inflicted at
the moment of installation.
Neither Reliance nor any other party has argued that the installation of ACBM fails to meet
the suddenness requirement. Nor has any party argued that the installation of ACBM fails
to qualify as an unexpected or unintended event so as to meet the other defining element
of “accident.” Accordingly, we do not decide whether installation of ACBM constitutes
an “accident” or an “occurrence” under policies defining “occurrence” as an “accident,
including continuous or repeated exposure to conditions.”


D. Scope of Coverage
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Under the trial court's multiple trigger decision, several successive policies from the date of
installation to the date of manifestation may be triggered on a single claim. Thus the question arises
how the coverage should be allocated among the insurers whose policies are triggered.


In the present case, the trial court concluded that “[a]lthough the factual basis of the property
damage claims differs from that of the bodily injury claims, the Court finds no reason to distinguish
property damage from bodily injury for the purposes of the scope and allocation issues raised in
phase V.” Hence, the court reached the same conclusions it reached with respect to the bodily
injury claims (discussed in Issue Group II, part A, ante): The court held each of the triggered
policies responsible “in full” for the losses, subject to the “no stacking” qualification (only one
policy's limits can apply to each claim) and subject to apportionment among the insurers based
upon “other insurance” clauses. And the court ruled that Armstrong has no obligation to share
pro rata in indemnification or defense costs because of any uninsured or self-insured periods. The
insurers object to the latter ruling, that Armstrong need not pay a pro rata share of the damages.


The basic insuring agreement of the CGL policies obligates the insurer to pay “all sums which
the insured shall become legally obligated to pay as damages” because of property damage.
The occurrence policies define an “occurrence” as “an accident, including injurious exposure to
conditions, which results during the policy period in ... [property damage].” In addition, the 1973
policies define property damage as “physical injury to ... tangible property which occurs during the
policy period.” (48) The insurers argue that each individual insurance policy can be called upon to
pay only for property damage that took place during the policy period; *105  hence, Armstrong
must pay for any damage that took place while it was uninsured or self-insured. 46


46 In contrast to the insurers' position on the bodily injury claims (Issue Group II, part A, ante),
the insurers have not raised the argument with respect to the property damage claims that
liability should be allocated proportionately among the insurers based upon the time each
insurer was on the risk. Their argument is confined to the assertion that Armstrong must
contribute for periods during which it had no insurance.


We disagree. The insurers have confused the trigger of coverage and the scope of coverage. As
we have explained in Issue Group II, part A, ante, the event which triggers an insurance policy's
coverage does not define the extent of the coverage. Although a policy is triggered only if property
damage takes place “during the policy period,” once a policy is triggered, the policy obligates the
insurer to pay “all sums” which the insured shall become liable to pay as damages for bodily injury
or property damage. The insurer is responsible for the full extent of the insured's liability (up to the
policy limits), not just for the part of the damage that occurred during the policy period. (Keene
Corp. v. Ins. Co. of North America, supra, 667 F.2d 1034, 1047-1048; see also Hatco Corp. v. W.R.
Grace & Co.—Conn., supra, 801 F.Supp. at pp. 1345-1347; New Castle County v. Continental
Cas. Co. (CNA), supra, 725 F.Supp. 800, 817; Dayton Independent School D. v. National Gypsum,
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supra, 682 F.Supp. at p. 1410; Lac d'Amiante du Quebec v. Am. Home Assur., supra, 613 F.Supp.
1549, 1562; Monsanto Co. v. C.E. Heath Comp. & Liability, supra, 652 A.2d 30, 35; J.H. France
Refractories v. Allstate, supra, 626 A.2d 502, 508.) It follows, then, that the insured need not pay
a pro rata share for periods during which it had no insurance. (Keene Corp. v. Ins. Co. of North
America, supra, 667 F.2d 1034.)


We recognize that there is language in some cases to suggest that the insurers' obligations to pay for
the full extent of the policyholder's liability apply only if the injury was continuous and indivisible;
otherwise, apportionment will be allowed. (Hatco Corp. v. W.R. Grace & Co.—Conn., supra, 801
F.Supp. at pp. 1345-1347; Lac d'Amiante du Quebec v. Am. Home Assur., supra, 613 F.Supp. at
pp. 1562-1563; Sandoz, Inc. v. Employer's Liability Assur. Corp. (D.N.J. 1983) 554 F.Supp. 257,
266; Diamond Shamrock Chemicals v. Aetna (1992) 258 N.J.Super. 167 [609 A.2d 440, 467].)


As we have explained in Issue Group II, part A, ante, however, apportionment among multiple
insurers must be distinguished from apportionment between an insurer and its insured. When
multiple policies are triggered on a single claim, the insurers' liability is apportioned pursuant to
the “other insurance” clauses of the policies (Keene Corp. v. Ins. Co. of North America, supra, 667
F.2d 1034, 1049) or under the equitable doctrine of contribution *106  (Signal Companies, Inc.
v. Harbor Ins. Co. (1980) 27 Cal.3d 359, 369 [165 Cal.Rptr. 799, 612 P.2d 889]; CNA Casualty
of California v. Seaboard Surety Co. (1986) 176 Cal.App.3d 598, 619-620 [222 Cal.Rptr. 276]).
That apportionment, however, has no bearing upon the insurers' obligations to the policyholder.
(See Dayton Independent School D. v. National Gypsum, supra, 682 F.Supp. at pp. 1410-1411 and
fn. 21.) A pro rata allocation among insurers “does not reduce their respective obligations to their
insured.” (Sandoz, Inc. v. Employer's Liability Assur. Corp., supra, 554 F.Supp. at p. 267.) The
insurers' contractual obligation to the policyholder is to cover the full extent of the policyholder's
liability (up to the policy limits).


(49) Moreover, in our view, the scope of coverage does not depend upon the continuous, indivisible
nature of the damage or the application of a continuous trigger. A continuous injury merely gives
rise to the scope of coverage issue by triggering several successive policies on an individual claim.
We believe the insurers have the same obligation to respond in full when several successive policies
are triggered by continual, episodic property damage. In both situations the claimant's overall
damage for which the insured is liable is unitary. It is irrelevant that the damage took place across
several policy periods and only a part of the damage occurred during any particular policy period.
The plain language of the policies requires that each triggered policy respond in full.


The Keene court said as much in dictum: “If each exposure is considered a separate 'injury,' under
the terms of the policies, one might be able to argue that each insurer is responsible only for the
'injuries' that occurred during its policy periods .... It is clear, however, that such a result would
be contrary to the terms of the insurance policies, which explicitly state that the insurer will pay
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'all sums which the insured shall become legally obligated to pay as damages because of bodily
injury [during the policy period].' As long as there was either inhalation exposure or exposure in
residence during a policy period, and as long as Keene must pay damages as a result, the insurer
must indemnify Keene for whatever damages it must pay....” (Keene Corp. v. Ins. Co. of North
America, supra, 667 F.2d at pp. 1044-1045, fn. 20.)


In the present case, we construe the trial court's decision to mean that although asbestos property
damage is composed of a series of discrete injuries, each injury constitutes an ingredient of the
overall property damage for which Armstrong is liable. Each release or reentrainment of asbestos
fibers, along with the installation of the ACBM, forms a part of the unitary property damage for
which Armstrong is alleged to be liable. We follow the *107  ruling in Keene and conclude that as
long as there was property damage to a building during a policy period, whether from installation
of ACBM or from releases or reentrainments of asbestos fibers from existing ACBM, and as long
as Armstrong must pay damages as a result of that property damage, the policies provide coverage
(up to the policy limits) for whatever damages Armstrong must pay. 47  Armstrong need not pay
a pro rata share.


47 The trial court was not asked to decide the number of occurrences in the building cases, and
we express no opinion on that issue.


E. Duty to Indemnify
The uncertainty of Armstrong's underlying liability in the building cases prompted us to pose
the question in a request for supplemental briefing whether declaratory relief is appropriate here,
whether the determination of coverage for property damage should await resolution of Armstrong's
liability in the underlying actions and a determination of the actual types of damages for which
Armstrong is liable. 48  We find it unnecessary to analyze that issue in depth, as both sides have
agreed there is an actual controversy on the meaning of the policies' language and no reason to
defer a ruling on questions of interpretation. 49


48 Obviously this question does not arise in connection with the asbestos-related bodily injury
claims, as there is no dispute that the claimants have suffered bodily injuries; the key question
is when the injuries occurred for purposes of triggering coverage. (Issue Group II, part A,
ante.)


49 We express no opinion on whether declaratory relief would be appropriate if the insured
objected to a determination of coverage questions in advance of a determination of liability.


(50a) The insurers argue, however, that the duty to indemnify, as distinct from the coverage of
the insurance policies, cannot be determined in advance of the insured's underlying liability. ( 51)
The insurers correctly point out that the duty to indemnify is different from the duty to defend.
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As the court explained in Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th 645,
659, fn. 9, the duty to defend arises when there is a potential for indemnity. (Horace Mann Ins.
Co. v. Barbara B. (1993) 4 Cal.4th 1076, 1081 [17 Cal.Rptr.2d 210, 846 P.2d 792]; Gray v. Zurich
Insurance Co. (1966) 65 Cal.2d 263, 276 [54 Cal.Rptr. 104, 419 P.2d 168].) It may exist even
when coverage is in doubt and ultimately does not develop. (Horace Mann, supra;  Saylin v.
California Ins. Guarantee Assn. (1986) 179 Cal.App.3d 256, 263 [224 Cal.Rptr. 493].) The duty
to indemnify, on the other hand, arises when the insured's underlying liability is established. (Civ.
Code, § 2778, subd. 1; Clark v. Bellefonte Ins. Co. (1980) 113 Cal.App.3d 326, 336-337 [169
Cal.Rptr. 832]; Alberts v. American Casualty Co. (1948) 88 Cal.App.2d 891, 899-900 [200 P.2d
37]; see 1 Long, The Law *108  of Liability Insurance, supra, § 1.03[4], p. 1-11.) The duty
to indemnify on a particular claim is determined by the actual basis of liability imposed on the
insured. (City of Laguna Beach v. Mead Reinsurance Corp. (1990) 226 Cal.App.3d 822, 829-832
[276 Cal.Rptr. 438]; International Surplus Lines Ins. Co. v. Devonshire Coverage Corp. (1979) 93
Cal.App.3d 601, 610 [155 Cal.Rptr. 870].) Although an insurer may have a duty to defend, it may
ultimately have no duty to indemnify—either because no damages were awarded or because the
actual judgment was for damages not covered by the policy. (See City of Laguna Beach v. Mead
Reinsurance Corp., supra, 226 Cal.App.3d at p. 830; 1 Cal. Liability Insurance Practice: Claims
& Litigation (Cont.Ed.Bar 1992) § 4.6, p. 4-6.2.)


(52) Thus, the question whether an insurer has a duty to indemnify the insured on a particular
claim is ripe for consideration only if the insured has already incurred liability in the underlying
action. (Aetna Cas. & Sur. Co. v. PPG Industries, Inc. (D.Ariz. 1983) 554 F.Supp. 290, 296;
Outboard Marine v. Liberty Mut. Ins. (1992) 154 Ill.2d 90 [180 Ill.Dec. 691, 607 N.E.2d 1204,
1221]; USF&G v. Wilkin Insulation Co., supra, 578 N.E.2d at p. 930.) In a declaratory relief action
held before the insured's liability has been established, the trial court cannot determine the amount
of the insured's indemnity obligation; it must limit its declaration to whether the claim is covered
by the policy. (Aitchison v. Founders Ins. Co. (1958) 166 Cal.App.2d 432, 439 [333 P.2d 178]; see
Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th at p. 659, fn. 9.) 50


50 In an analogous context the same rule applies: a direct action by a third party claimant against
an insurer must await a final determination of the insured's underlying liability. (McKee v.
National Union Fire Ins. Co. (1993) 15 Cal.App.4th 282 [19 Cal.Rptr.2d 286]; Nationwide
Ins. Co. v. Superior Court (1982) 128 Cal.App.3d 711 [180 Cal.Rptr. 464]; Laguna Pub. Co.
v. Employers Reinsurance Corp. (C.D.Cal. 1985) 617 F.Supp. 27l.)


(50b) In the present case, the insurers argue that the trial court should have denied Armstrong's
request for a declaration of the insurers' duty to indemnify either because the request was premature
or because Armstrong failed to prove its actual liability. We reject the argument for several reasons.
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First, the trial court's declaration of the insurers' obligations to indemnify acknowledges the
prematurity of Armstrong's request; the declaration is conditional: “[I]ndemnity obligations are
triggered if it is shown that ACBM was installed in the building or buildings in question, that
ACBM released fiber or material into the air or on surfaces of the buildings in question, or that
settled releases of ACBM were disturbed and reentrained into the air, during any portion of the
period that the policy was in effect.” (Italics *109  added.) “The building claims trigger the
indemnity obligations of any policy that has indemnity obligations if it is shown that covered
property damage occurred during any portion of the period that the policy was in effect.” (Italics
added.)


From this language we infer that the trial court contemplated future proceedings between
Armstrong and its insurers, after Armstrong's liability has been established, in which Armstrong
would provide proof that the conditions for triggering coverage had been met in a particular case.
We note that the trial court made no determination as to which policies would cover any particular
claims; that issue was obviously left for future proceedings.


Second, we reject the insurers' contention that Armstrong failed to prove that its liability will
necessarily result from covered property damage. As we have explained in part A.1 above, for
purposes of deciding the coverage dispute, the trial court properly looked to the allegations of
the underlying complaints and assumed Armstrong would be held liable for the damages alleged
therein. The underlying complaints allege liability arising either from the release of asbestos fibers
or from the mere installation of ACBM. Armstrong was not required to prove more.


The gist of the insurers' argument is not that Armstrong failed to prove its case but that the trial
court erroneously found the building claims to constitute covered property damage. Because we
have upheld the trial court's decision and have concluded that installation of ACBM and releases
of asbestos fibers do qualify as “physical injury to tangible property,” we find no error in the trial
court's declaration that Armstrong is entitled to indemnification if Armstrong is held liable for the
damages alleged in the underlying complaints.


F. Duty to Defend
The trial court's decision in phase V on property damage addressed the indemnification obligations
of the insurers but said little about the duty to defend: “Each triggered policy has an independent
obligation to pay in full any indemnity costs on an asbestos building claim and, if the policy
contains a defense obligation, to also pay in full any defense costs on the claim.” 51


51 In its phase V decision on property damage, the trial court referred back to its decision in
phase III (on bodily injury claims) in which the trial court concluded that although as a legal
matter the duty to defend is broader than the duty to indemnify, when applied here the duty
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to defend coincides with the duty to indemnify: “the trigger and scope of defense follows
[sic] the trigger and scope of indemnity.” That is, with respect to bodily injury claims, “since
any policy triggered by a claim has an independent obligation to indemnify, each triggered
policy which contains a defense obligation to the insured has an independent obligation to
defend or reimburse defense costs, depending on the policy language.”


(53) In a separate brief, Liberty Mutual Insurance Company raises the issue of the duty to
defend and argues that mere conclusory allegations of *110  “property damage” in the underlying
complaints should not be enough to give rise to a duty to defend. Liberty Mutual asserts that the
duty to defend should arise only if the underlying complaints allege actual contamination of the
building and not merely a potential health hazard from the presence of ACBM.


Liberty Mutual is correct that as a general rule conclusory allegations are not enough to give rise
to a duty to defend. (See Fire Ins. Exchange v. Jiminez (1986) 184 Cal.App.3d 437, 443, fn. 2 [229
Cal.Rptr. 83].) 52  But we construe Liberty Mutual's argument as an alternate attack on the trial
court's ruling that the mere presence of ACBM in a building constitutes “physical injury to tangible
property.” For the reasons explained in part A(3) above, physical injury occurs even in those cases
in which there have not yet been any releases of asbestos fibers. Allegations of damages from the
presence of ACBM in a building are therefore sufficient to show a potential for coverage and to
give rise to a duty to defend.


52 The duty to defend is not dependent solely on the allegations in the underlying complaint;
the duty to defend may be triggered if the insurer learns of facts from any source that
create the potential for liability. (Gray v. Zurich Insurance Co., supra, 65 Cal.2d at pp.
276-277; CNA Casualty of California v. Seaboard Surety Co. (1986) 176 Cal.App.3d 598,
606 [222 Cal.Rptr. 276].) Likewise, the insurer may produce undisputed extrinsic evidence
that eliminates the possibility of coverage. (See Montrose Chemical Corp. v. Superior Court
(1993) 6 Cal.4th 287, 304 [24 Cal.Rptr.2d 467, 861 P.2d 1153].)


G. Exclusions
The trial court was also asked to determine the applicability of various policy exclusions—the so-
called “business risk” exclusions. One commentator has explained the rationale for the business
risk exclusions as follows: “In every business venture there is an element of risk; the product fails
to perform as expected; it lacks appeal to the consumer and does not sell; or it actively malfunctions
and a third party suffers a loss. Products liability coverage is designed to protect only the bodily
injury or property damage of others and not the business risks that accompany every commercial
venture.” (7A Appelman, Insurance Law & Practice (rev. ed. 1979) § 4508.01, p. 353.)


(54) The trial court concluded that none of the business risk exclusions apply to the asbestos
building cases. The insurers first contend that the trial court erred in issuing such a sweeping ruling.
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They argue that a decision on the applicability of the exclusions must await a determination of
the actual basis for Armstrong's liability, for it may turn out that a particular plaintiff *111  will
recover damages which are excluded by the policy. (See Central Mutual Ins. Co. v. Del Mar Beach
Club Owners Assn. (1981) 123 Cal.App.3d 916, 930-931 [176 Cal.Rptr. 895].)


We draw the same distinction here that we drew with respect to the coverage dispute discussed in
part A above and the duty to indemnify discussed in part E above. For purposes of determining
whether the property damage claims are covered or excluded under the insurance policies, we
assume that Armstrong will be held liable for the damages alleged in the complaints in the
underlying building cases. (Cf. Maryland Cas. Co. v. W.R. Grace & Co., supra, 794 F.Supp. at
pp. 1227, 1228 [summary judgment inappropriate to determine application of exclusions in the
absence of factual development of the underlying claims].) We express no opinion on whether the
damages alleged are sufficient to give rise to liability, nor do we determine whether the exclusions
apply in the event Armstrong is actually held liable for damages other than those alleged in the
underlying complaints. (See Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th at
p. 694.)


1. Insured's Own Products
(55) The first exclusion put forth by the insurers bars coverage for damage to the insured's own
products. The 1966 and 1973 standard form CGL policies exclude “property damage to ... the
named insured's products arising out of such products or any part of such products.” The earlier
version (the 1947 standard form) excluded “injury or destruction of ... any goods or products
manufactured, sold, handled, or distributed or premises alienated by the named insured, or work
completed by or for the named insured, out of which the accident arises.”


The earlier version was explained by the Court of Appeal to mean that “ 'if the insured becomes
liable to replace or repair any ”goods or products “ ... after the same has caused an accident because
of a defective condition, the cost of such replacement or repair is not recoverable under the policy.
However, if the accident also caused damage to some other property or caused personal injury,
the insured's liability for such damage or injury becomes a liability of the insurer under the policy,
and is not excluded.' ” (Central Mutual Ins. Co. v. Del Mar Beach Club Owners Assn., supra, 123
Cal.App.3d at p. 929, quoting Liberty Bldg. Co. v. Royal Indem. Co. (1960) 177 Cal.App.2d 583,
587 [2 Cal.Rptr. 329], italics in original.)


The trial court ruled the “own products” exclusion inapplicable because the underlying building
cases allege damage to the remainder of the building, not damage to the ACBM. A similar
conclusion was reached by the *112  Illinois Supreme Court in USF&G v. Wilkin Insulation Co.,
supra, 578 N.E.2d 926, 934. The court reasoned that the underlying complaints seeking recovery
for the costs of removal, repair and/or replacement of the ACBM “seek these damages as a result
of the contamination visited upon the buildings and the contents therein by the product that Wilkin
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installed. As such, the underlying complaints seek recovery for damage to property other than
the product installed by Wilkin ....” (Italics in original; see also Dayton Independent School D.
v. National Gypsum, supra, 682 F.Supp. at p. 1412 [“the 'own product' exclusion does not bar
coverage for the damages alleged to have been sustained by the Plaintiffs' buildings or their
contents”]; accord, Stonewall Ins. Co. v. Asbestos Claims Management, supra, 73 F.3d at p. 1210;
Maryland Cas. Co. v. W.R. Grace & Co., supra, 794 F.Supp. at p. 1227; and see Aetna Cas. &
Sur. Co. v. PPG Industries, Inc., supra, 554 F.Supp. at p. 294 [damage from foam insulation was
damage to the building, not to the insulation itself; hence, exclusion not applicable].)


The reasoning in those preceding asbestos property damage cases conforms to rulings by California
courts in analogous settings. (Geddes & Smith, Inc. v. St. Paul Mercury Indem. Co., supra, 63
Cal.2d 602, 606-608 [defective doors caused damage to whole house]; Economy Lumber Co. v.
Insurance Co. of North America, supra, 157 Cal.App.3d 641, 649-650 [defective siding caused
damage to whole house]; cf. Volf v. Ocean Accident & Guar. Corp. (1958) 50 Cal.2d 373, 375-376
[325 P.2d 987] [defective cement damaged only the wall, and the wall was the insured-contractor's
own product]; Diamond Heights Homeowners Assn. v. National American Ins. Co. (1991) 227
Cal.App.3d 563, 572-573 [277 Cal.Rptr. 906] [various construction defects damaged the house,
but the whole house was the insured-contractor's own product].)


Relying on Volf and Diamond Heights, the insurers argue that because the underlying claimants are
seeking the costs of repairing or replacing only the ACBM, and not any other part of the building,
only damage to the ACBM is at issue in the building cases. Yet, as explained in part A.1 above,
we have assumed, for purposes of interpreting the policy language, that the buildings themselves
have been injured by the ACBM. We hold only that insofar as Armstrong is held liable for the
claimed damage to the buildings, the “own products” exclusion does not bar coverage.


2. Product Recall
(56) The second exclusion advanced by the insurers is the product recall or “sistership” exclusion,
which is expressed in the standard policy as *113  follows: “Damages claimed for the withdrawal,
inspection, repair, replacement or loss of use of the named insured's products or work completed
by or for the named insured or of any property of which such products or work form a part, if such
products, work or property are withdrawn from the market or from use because of any known or
suspected defect or deficiency therein.”


The trial court found this exclusion, too, inapplicable to the building cases, and we affirm that
ruling.


The term “sistership” stems from the practice in the aircraft industry of recalling planes for repairs
when a plane of the same model—a sister ship—had crashed because of a design defect. (Arcos
Corporation v. American Mutual Liability Ins. Co. (E.D.Pa. 1972) 350 F.Supp. 380, 384, fn. 2;
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Annot. (1984) 32 A.L.R.4th 630.) The sistership exclusion “operates to exclude coverage for the
cost of 'preventative or curative action' when the insured withdraws a product in situations in which
a danger is merely apprehended. [Citation.] It does not, however, operate to exclude coverage
for actual damage caused by the very product giving rise to such an apprehension.” (Dayton
Independent School D. v. National Gypsum, supra, 682 F.Supp. at p. 1412 [asbestos building
products], quoting from Todd Shipyards Corp. v. Turbine Service, Inc. (5th Cir. 1982) 674 F.2d 401,
419 cert. den. 459 U.S. 1036 [74 L.Ed.2d 602, 103 S.Ct. 447] [malfunctioning turbine]; accord,
Stonewall Ins. Co. v. Asbestos Claims Management, supra, 73 F.3d at p. 1211 [asbestos building
products]; Maryland Cas. Co. v. W.R. Grace & Co., supra, 794 F.Supp. at p. 1227 [same]; see
also Gulf Mississippi Marine Corp. v. George Engine Co. (5th Cir. 1983) 697 F.2d 668 [defective
engines and gears]; Marathon Plastics v. Intern. Ins. Co. (1987) 161 Ill.App.3d 452, [112 Ill.Dec.
816, 514 N.E.2d 479, 487] [defective pipes].)


The insurers argue that because the underlying complaints allege that the mere presence of ACBM
poses only a potential health risk, the removal of ACBM from the buildings is based upon an
apprehension of danger, not actual damage. The argument is flawed in two respects. First, it ignores
the allegations of damage from contamination from asbestos fibers released into the air supply or
onto surfaces of the buidings. Second, it ignores the fact that we have assumed, as did the trial
court, that actual damage to the buildings has resulted from the mere presence of still-contained
ACBM for which Armstrong will be held liable. Insofar as Armstrong is ultimately held liable for
such damage, the sistership exclusion does not bar coverage. *114


3. Design Defect
(57a) The third exclusion put forth by the insurers was the design defect exclusion. The 1966
standard form CGL excludes: “Property damage resulting from the failure of the named insured's
products or work completed by or for the named insured to perform the function or serve the
purpose intended by the named insured, if such failure is due to a mistake or deficiency in
any design, formula, plan, specifications, advertising material or printed instructions prepared or
developed by any insured; but this exclusion does not apply to ... property damage resulting from
the active malfunctioning of such products or work.”


(58) In American Employers' Ins. Co. v. Maryland Casualty Co. (1st Cir. 1975) 509 F.2d 128,
130, the court explained the “active malfunctioning” exception to this exclusion: “Design errors
resulting in mere 'passive' failure to discharge an intended function are regarded as the insured's
normal business risk and are excluded from coverage, while design errors themselves causing
some positive or 'active' harm deemed extraordinary in the insured's business are covered. Thus, to
recite some of the hypotheticals appearing in commentaries dealing with the clause, the policy is
not intended to cover liability resulting from the faulty design of an insecticide which fails to kill
insects, a hair tonic which fails to prevent baldness, or a rust inhibitor which fails to inhibit rust. On
the other hand, the active malfunctioning exception would apply to provide coverage for liability
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resulting from an insecticide which harms crops to which it is applied, a hair tonic which causes
a scalp rash, or a rust inhibitor which corrodes a radiator to which it is added.” (Fns. omitted.)


(57b) In the present case, the trial court found that the “active malfunctioning” exception applies
to make the design defect exclusion inapplicable: “In the instant case, the alleged defect in the
ACBM is not a 'passive' failure to insulate or perform any of the normal functions expected of floor
tile, pipe insultation or surfacing material. Rather, as resolved earlier in this phase, the building
cases allege that a positive harm results from ACBM. The alleged contamination of the buildings
from ACBM is closely analogous to the hypotheticals considered within the scope of the active
malfunctioning clause. As in the above examples, the type of resulting harm is a side effect of the
product and has nothing to do with the product failing to perform its primary purpose. Therefore,
the active malfunctioning limitation applies to the building cases and renders the l966 CGL design
defect exclusion inapplicable.”


The insurers do not challenge this ruling as applied to cases in which the underlying complaints
allege asbestos fibers have been released and have *115  contaminated the building. The insurers
argue, however, that in cases alleging damages from the mere presence of still-contained ACBM,
there is no “active malfunctioning.” Yet, this argument seems to be simply another presentation
of the point that the mere presence of still-contained ACBM is not a physical injury. As we have
explained in part A.1 above, we must assume for purposes of deciding coverage that the presence
of ACBM is injurious and will be the basis of Armstrong's liability to the building owners. And
as explained in part A.3, we have concluded that injury from the presence of ACBM qualifies as
a physical injury within the meaning of the policies. We therefore hold that insofar as Armstrong
is held liable for injuries from the presence of ACBM, the design defect exclusion is inapplicable.


H. Excess Policies: Aggregate or Catastrophe *


* See footnote, ante, page 1.


. . . . . . . . . . .
In summary, we affirm the trial court's decision that all claims in the underlying building cases,
whether for releases of asbestos fibers or for the mere presence of ACBM, qualify as claims for
“physical injury to ... tangible property” and are covered by the insurance policies. We affirm
the trial court's decision that coverage is triggered if ACBM was installed during a policy period
or if releases or reentrainments took place during a policy period, and we affirm the trial court's
ruling that the policies provide coverage “in full,” without the participation of Armstrong, (up to
the policy limits, and subject to apportionment based upon “other insurance” clauses). We also
affirm the judgment concerning the duty to defend and the duty to indemnify. With respect to the
judgment on the INA excess policy (paragraph 54), we remand for findings on the objectively
reasonable expectations of the insured.
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Disposition
The judgment on phase I denying recovery or relief to GAF Corporation under Continental
Casualty Company policy RD 9972548 (paragraph 3) is affirmed.


The judgment on phase III concerning the trigger and scope of coverage for bodily injury claims is
affirmed, except that the first sentence of paragraph 8 of the judgment is modified to read that all
of a policyholder's policies subject to this judgment that were in effect from the date of the *116
claimant's first exposure to the policyholder's asbestos product until the date of death or claim,
whichever occurs first, are triggered on an asbestos-related bodily injury claim, but the claimant is
presumed to have been exposed to all defendant-manufacturers' asbestos products, and the burden
is on the insurer to prove that the claimant was not exposed to its policyholder's product before
or during the policy period.


The declaration on the meaning of “expected or intended” language (paragraphs 20 and 21)
is reversed, but the judgment that coverage exists under the policy of Commercial Union's
predecessor issued to Armstrong for asbestos bodily injury claims (paragraph 32) is affirmed.


The judgment that the policies issued to GAF prior to May 26, 1967, by Continental Casualty and
by predecessors of Commercial Union provide coverage for asbestos-related bodily injury claims
related to the Ruberoid Co. (paragraph 30) is reversed.


The judgment on the effects of the Wellington Agreement (paragraphs 17 through 19) is affirmed.


The judgment on phase V concerning defense and indemnity obligations of the insurers on
asbestos-related property damage claims against Armstrong, concerning policy exclusions, and
concerning the trigger and scope of coverage is affirmed, except that the judgment on the INA
excess policy (paragraph 54) is reversed and the matter is remanded for findings on the objectively
reasonable expectations of the insured.


Newsom, J., *  and Stein, Acting P. J., concurred.
* Retired Associate Justice of the Court of Appeal, First District, sitting under assignment by


the Chairperson of the Judicial Council.


The petitions of all appellants for review by the Supreme Court were denied August 21, 1996.
*117



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=2939&cite=RD9972548&originatingDoc=I6fd67652fab911d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co., 45 Cal.App.4th 1 (1996)
52 Cal.Rptr.2d 690, 96 Cal. Daily Op. Serv. 3058, 96 Daily Journal D.A.R. 5048


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 105


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.





		Return to brief (Ctrl+W)

		Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co., (1996) 45 Cal.App.4th 1






Ayala v. Antelope Valley Newspapers, Inc., 59 Cal.4th 522 (2014)
327 P.3d 165, 173 Cal.Rptr.3d 332, 164 Lab.Cas. P 61,495, 79 Cal. Comp. Cases 760...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


59 Cal.4th 522
Supreme Court of California


Maria AYALA et al., Plaintiffs and Appellants,
v.


ANTELOPE VALLEY NEWSPAPERS, INC., Defendant and Respondent.


No. S206874
|


June 30, 2014.


Synopsis
Background: Newspaper home delivery carriers brought class action lawsuit against newspaper,
alleging newspaper improperly classified the carriers as independent contractors rather than
employees and violated California labor laws. The Superior Court, Los Angeles County, No.
BC403405, Carl J. West, J., denied carriers' motion for class certification, and carriers appealed.
The Court of Appeal affirmed in part and reversed in part, and newspaper petitioned for review.
The Supreme Court granted review, superseding the opinion of the Court of Appeal.


[Holding:] The Supreme Court, Werderger, J., held that proper question at certification stage was
whether newspaper's right of control was sufficiently uniform to permit classwide assessment.


Affirmed and remanded.


Baxter, J., concurred with opinion. in which Corrigan, J., concurred.


Chin, J., concurred in the judgment with opinion.


Ayala v. Antelope Valley Newspapers, Inc., 148 Cal.Rptr.3d 138, vacated.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Motion to Certify Class.


West Headnotes (31)


[1] Parties Factors, grounds, objections, and considerations in general
Parties Identification of class;  subclasses
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The party advocating class treatment must demonstrate the existence of an ascertainable
and sufficiently numerous class, a well-defined community of interest, and substantial
benefits from certification that render proceeding as a class superior to the alternatives.


14 Cases that cite this headnote


[2] Parties Representation of class;  typicality
Parties Community of interest;  commonality
The community of interest class action requirement embodies three factors: (1)
predominant common questions of law or fact, (2) class representatives with claims or
defenses typical of the class, and (3) class representatives who can adequately represent
the class.


21 Cases that cite this headnote


[3] Appeal and Error Class actions
The Supreme Court reviews the trial court's class certification ruling for abuse of discretion
and generally will not disturb it unless (1) it is unsupported by substantial evidence, (2) it
rests on improper criteria, or (3) it rests on erroneous legal assumptions.


33 Cases that cite this headnote


[4] Appeal and Error Parties;  class certification
Appeal and Error Class actions
The Supreme Court reviews the trial court's actual reasons for granting or denying class
certification; if they are erroneous, the Supreme Court must reverse, whether or not other
reasons not relied upon might have supported the ruling.


22 Cases that cite this headnote


[5] Labor and Employment Nature, Creation, and Existence of Employment Relation
Under the common law, the principal test of an employment relationship is whether the
person to whom service is rendered has the right to control the manner and means of
accomplishing the result desired; what matters is whether the hirer retains all necessary
control over its operations.


58 Cases that cite this headnote



https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I9b1d57fd008111e490d4edf60ce7d742&headnoteId=203373191000120220913103346&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/287/View.html?docGuid=I9b1d57fd008111e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/287k35.13/View.html?docGuid=I9b1d57fd008111e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/287/View.html?docGuid=I9b1d57fd008111e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/287k35.17/View.html?docGuid=I9b1d57fd008111e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I9b1d57fd008111e490d4edf60ce7d742&headnoteId=203373191000220220913103346&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I9b1d57fd008111e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k3229/View.html?docGuid=I9b1d57fd008111e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I9b1d57fd008111e490d4edf60ce7d742&headnoteId=203373191000320220913103346&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I9b1d57fd008111e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k4067/View.html?docGuid=I9b1d57fd008111e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I9b1d57fd008111e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k4190/View.html?docGuid=I9b1d57fd008111e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I9b1d57fd008111e490d4edf60ce7d742&headnoteId=203373191000420220913103346&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/231H/View.html?docGuid=I9b1d57fd008111e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/231Hk22/View.html?docGuid=I9b1d57fd008111e490d4edf60ce7d742&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I9b1d57fd008111e490d4edf60ce7d742&headnoteId=203373191000520220913103346&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 





Ayala v. Antelope Valley Newspapers, Inc., 59 Cal.4th 522 (2014)
327 P.3d 165, 173 Cal.Rptr.3d 332, 164 Lab.Cas. P 61,495, 79 Cal. Comp. Cases 760...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


[6] Labor and Employment Nature, Creation, and Existence of Employment Relation
The fact that a certain amount of freedom of action is inherent in the nature of the work does
not change the character of the employment where the employer has general supervision
and control over it.


5 Cases that cite this headnote


[7] Labor and Employment Nature, Creation, and Existence of Employment Relation
Perhaps the strongest evidence of the right to control, for purposes of the common law test
for determining an employment relationship, is whether the hirer can discharge the worker
without cause, because the power of the principal to terminate the services of the agent
gives him the means of controlling the agent's activities.


39 Cases that cite this headnote


[8] Labor and Employment Nature, Creation, and Existence of Employment Relation
The worker's right to leave is relevant to the determination of an employment relationship,
as an employee may quit, but an independent contractor is legally obligated to complete
his contract.


5 Cases that cite this headnote


[9] Labor and Employment Nature, Creation, and Existence of Employment Relation
Factors which the court may consider, other than the right to control, when determining the
existence of an employer-employee relationship include: (1) whether the one performing
services is engaged in a distinct occupation or business, (2) the kind of occupation, with
reference to whether, in the locality, the work is usually done under the direction of the
principal or by a specialist without supervision, (3) the skill required in the particular
occupation, (4) whether the principal or the worker supplies the instrumentalities, tools,
and the place of work for the person doing the work, (5) the length of time for which the
services are to be performed, (6) the method of payment, whether by the time or by the
job, (7) whether or not the work is a part of the regular business of the principal, and (8)
whether or not the parties believe they are creating the relationship of employer-employee.


33 Cases that cite this headnote


[10] Labor and Employment Nature, Creation, and Existence of Employment Relation
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Control over how a result is achieved lies at the heart of the common law test for
employment.


8 Cases that cite this headnote


[11] Labor and Employment Nature, Creation, and Existence of Employment Relation
What matters under the common law test for employment is not how much control a hirer
exercises, but how much control the hirer retains the right to exercise.


53 Cases that cite this headnote


[12] Labor and Employment Nature, Creation, and Existence of Employment Relation
Whether a right of control exists, for purposes of determining the existence of an employer-
employee relationship, may be measured by asking whether or not, if instructions were
given, they would have to be obeyed on pain of at-will discharge for disobedience.


10 Cases that cite this headnote


[13] Parties Employees
Proper question at certification stage of newspaper home delivery carriers' proposed class
action against newspaper, in which carriers alleged they were improperly classified as
independent contractors rather than employees protected by state labor laws, was whether
newspaper's right of control was sufficiently uniform to permit classwide assessment; any
variance in how newspaper exercised control did not answer the question as to whether
there were variations in its underlying right to exercise that control that could not be
managed by the trial court, and the scope of newspaper's right to control the work did not
in itself determine whether that right was amenable to common proof.


6 Cases that cite this headnote


[14] Parties Community of interest;  commonality
A court evaluating predominance in a purported class action must determine whether the
elements necessary to establish liability are susceptible to common proof or, if not, whether
there are ways to manage effectively proof of any elements that may require individualized
evidence.


5 Cases that cite this headnote
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[15] Labor and Employment Nature, Creation, and Existence of Employment Relation
Form agreements are a significant factor for consideration in assessing a hirer's right to
control a hiree's work, for purposes of determining the existence of an employer-employee
relationship.


14 Cases that cite this headnote


[16] Parties Consideration of merits
Parties Particular Classes Represented
At the class certification stage, the importance of a form contract is not in what it says, but
that the degree of control it spells out is uniform across the class.


6 Cases that cite this headnote


[17] Parties Employees
When considering class certification of an action alleging an employer-employee
relationship, what matters is whether a hirer has the legal right to control the activities
of the alleged agent, and, more specifically, whether the extent of such legal right is
commonly provable.


6 Cases that cite this headnote


[18] Parties Employees
In deciding whether class action claims that hinge on common law employee status are
certifiable, a court appropriately may consider what control is “necessary” given the nature
of the work, whether evidence of the parties' course of conduct will be required to evaluate
whether such control was retained, and whether that course of conduct is susceptible to
common proof, or whether evidence of the parties' conduct indicates similar retained rights
vis-à-vis each hiree, or suggests variable rights, such that individual proof would need to
be managed.


1 Cases that cite this headnote


[19] Parties Employees
The existence of variations in the extent to which a hirer exercises control does not
necessarily show variation in the extent to which the hirer possesses a right of control, or
that the trial court would find any such variation unmanageable in a proposed class action
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regarding the existence of an employer-employee relationship; that a hirer may monitor
one hiree closely and another less so, or enforce unevenly a contractual right to dictate
the containers in which its product is delivered, does not necessarily demonstrate that the
hirer could not, if it chose, monitor or control the work of all its hirees equally.


25 Cases that cite this headnote


[20] Parties Employees
For class certification under the common law test for employment, the key question is
whether there is evidence a hirer possessed different rights to control with regard to its
various hirees, such that individual mini-trials would be required.


4 Cases that cite this headnote


[21] Parties Consideration of merits
The key to deciding whether a merits resolution is permitted at the certification stage of a
class action is whether certification depends upon the disputed issue.


2 Cases that cite this headnote


[22] Parties Employees
Certification of class claims based on the misclassification of common law employees as
independent contractors generally does not depend upon deciding the actual scope of a
hirer's right of control over its hirees; the relevant question is whether the scope of the
right of control, whatever it might be, is susceptible to classwide proof.


4 Cases that cite this headnote


[23] Appeal and Error Class actions
Appeal and Error Class actions
A class certification decision is reviewed for abuse of discretion, but when the supporting
reasoning reveals the court based its decision on erroneous legal assumptions about the
relevant questions, that decision cannot stand.


10 Cases that cite this headnote


[24] Parties Employees
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In evaluating how a given secondary factor for evaluating a purported employer-employee
relationship may affect class certification, a court must identify whether the factor will
require individual inquiries or can be assessed on a classwide basis.


1 Cases that cite this headnote


[25] Parties Community of interest;  commonality
Once common and individual factors have been identified in a proposed class action, the
predominance inquiry calls for weighing costs and benefits.


1 Cases that cite this headnote


[26] Parties Community of interest;  commonality
The ultimate question the element of predominance presents is whether the issues which
may be jointly tried, when compared with those requiring separate adjudication, are so
numerous or substantial that the maintenance of a class action would be advantageous to
the judicial process and to the litigants.


6 Cases that cite this headnote


[27] Parties Community of interest;  commonality
Individual issues do not render class certification inappropriate so long as such issues may
effectively be managed.


4 Cases that cite this headnote


[28] Parties Employees
When the issue of common law employment is involved in a purported class action, the
weighing of common and individual factors as part of the predominance analysis must be
conducted with an eye to the reality that the considerations in the multi-factor employment
test are not of uniform significance; some, such as the hirer's right to fire at will and
the basic level of skill called for by the job, are often of inordinate importance, while
others, such as the ownership of the instrumentalities and tools of the job, may be of only
evidential value, relevant to support an inference that the hiree is, or is not, subject to the
hirer's direction and control.


3 Cases that cite this headnote
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[29] Parties Employees
The significance of any one common law employment test factor and its role in the
overall calculus of whether issues common to the purported class predominate, in an
action concerned with the employer-employee relationship, may vary from case to case
depending on the nature of the work and the evidence.


4 Cases that cite this headnote


[30] Parties Employees
When considering the predominance question in connection with proposed class
certification of claims involving the employer-employee relationship, the impact of
individual variations on certification will depend on the significance of the factor they
affect; some may be of no consequence if they involve minor parts of the overall calculus
and common proof is available of key factors such as control, the skill involved, and
the right to terminate at will, while other variations, if they undermine the ability to
prove on a common basis the most significant factor or factors in a case, may render trial
unmanageable even where other factors are common.


5 Cases that cite this headnote


[31] Parties Employees
When considering predominance in a proposed class action concerning employment
status, the proper course, if there are individual variations in parts of the common law test
for employment, is to consider whether they are likely to prove material, and, if material,
whether they can be managed.


1 Cases that cite this headnote


Attorneys and Law Firms


***335  Callahan & Blaine, Santa Ana, Daniel J. Callahan, Jill A. Thomas, Michael J. Sachs,
Kathleen L. Dunham and Scott D. Nelson for Plaintiffs and Appellants.


Aaron Kaufmann for California Employment Lawyers Association as Amicus Curiae on behalf
of Plaintiffs and Appellants.
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WERDEGAR, J.


*527  **168  Antelope Valley Newspapers, Inc. (Antelope Valley) is the publisher of the Antelope
Valley Press, a daily newspaper. To deliver the *528  paper to its subscribers, Antelope Valley
contracts with individual carriers. Four carriers, Maria Ayala, Josefina Briseño, Rosa Duran, and
Osman Nuñez, contend Antelope Valley illegally treats them as independent contractors, rather
than employees, and thereby deprives them of a host of wage and hour protections to which they
are legally entitled.


The merits of the complaint are not before us. The sole question is whether this case can proceed
as a class action. The trial court concluded the case could not, holding that on the critical
question whether Ayala and others were employees, plaintiffs had not shown common questions
predominate; to determine employee status, in the trial court's view, would necessitate numerous
unmanageable individual inquiries into the extent to which each carrier was afforded discretion
in his or her work. The Court of Appeal disagreed **169  in part, holding that the trial court had
misunderstood the nature of the inquiries called for, and remanded for reconsideration of the class
certification motion as to five of the complaint's claims.


We affirm. Whether a common law employer-employee relationship exists turns foremost on the
degree of a hirer's right to control how the end result is achieved. (S.G. Borello & Sons, Inc. v.
Department of Industrial Relations (1989) 48 Cal.3d 341, 350, 256 Cal.Rptr. 543, 769 P.2d 399
(Borello ).) In turn, whether the hirer's right to control can be shown on a classwide basis will
depend on the extent to which individual variations in the hirer's rights vis-à-vis each putative
class member exist, and whether such variations, if any, are manageable. Because the trial court
principally rejected certification based not on differences in Antelope Valley's right to exercise
control, but on variations in how that right was exercised, its decision cannot stand.
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FACTUAL AND PROCEDURAL BACKGROUND


Defendant Antelope Valley circulates the Antelope Valley Press daily to subscribers throughout
Los Angeles and Kern Counties. To distribute the paper, Antelope Valley operates distribution
facilities in both counties and contracts with individual carriers using a preprinted standard
form contract. Named plaintiffs Maria Ayala, Josefina Briseño, Rosa Duran, and Osman Nuñez
(collectively Ayala) are or were newspaper carriers for Antelope Valley.


In December 2008, Ayala sued on behalf of a putative class of Antelope Valley carriers. The
complaint contends that Antelope Valley treats its carriers as independent contractors when, as a
matter of law, they are employees. Consequently, Antelope Valley denies its carriers various wage
and hour protections to which they are entitled. The complaint alleges unpaid overtime, unlawful
deductions, failure to provide breaks, and failure to reimburse for *529  business expenses, among
other statutory and wage order violations ( ***337  Lab.Code, §§ 221, 223, 226, 226.3, 226.7,
512, 1174, 1194, 2802; Industrial Welf. Com. wage order No. 1–2001, subds. 3, 7–9, 11–12 (IWC
wage order No. 1–2001) (Cal.Code Regs., tit. 8, § 11010)), as well as unfair competition based on
these violations (Bus. & Prof.Code, § 17200).


Ayala sought class certification. She contended the central question in establishing liability was
whether carriers are employees, and that this question could be resolved through common proof,
including but not limited to the contents of the standard contract entered into between Antelope
Valley and its carriers. Antelope Valley opposed certification. Because of alleged individual
variations in how carriers performed their work, it disagreed that the question of employee status
could be resolved on a common basis. Antelope Valley further argued that even if the carriers were
employees, some of the causes of action presented additional unmanageable individual issues that
should nevertheless preclude certification.


The trial court denied class certification. It concluded common issues did not predominate because
resolving the carriers' employee status would require “heavily individualized inquiries” into
Antelope Valley's control over the carriers' work. Moreover, the claims for overtime and for
meal and rest breaks would require additional claim-specific individualized inquiries. Because
individual issues predominated, class resolution of the claims was not superior to individual
lawsuits by each carrier.


A unanimous Court of Appeal affirmed in part and reversed in part. It agreed with the trial
court that Ayala had not shown how her overtime, meal break, and rest break claims could be
managed on a classwide basis. As for the remaining claims, however, it disagreed that proof of
employee status would necessarily entail a host of individual inquiries. In the Court of Appeal's



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS221&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS223&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS226&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS226.3&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS226.7&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS512&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS1174&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS1194&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000215&cite=CALBS2802&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000937&cite=8CAADCS11010&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Ayala v. Antelope Valley Newspapers, Inc., 59 Cal.4th 522 (2014)
327 P.3d 165, 173 Cal.Rptr.3d 332, 164 Lab.Cas. P 61,495, 79 Cal. Comp. Cases 760...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 11


view, although evidence of variation in how carriers performed their work might support Antelope
Valley's position that it did not control the carriers' work, such evidence would not convert the
critical question—how much right does Antelope Valley have to control what its carriers do?—
from a common one capable of answer on a classwide basis to an individual one requiring mini-
trials.


**170  We granted Antelope Valley's petition for review.


DISCUSSION


I. Class Action Principles
[1]  [2]  “The party advocating class treatment must demonstrate the existence of an ascertainable
and sufficiently numerous class, a well-defined community *530  of interest, and substantial
benefits from certification that render proceeding as a class superior to the alternatives. [Citations.]
‘In turn, the “community of interest requirement embodies three factors: (1) predominant common
questions of law or fact; (2) class representatives with claims or defenses typical of the class; and
(3) class representatives who can adequately represent the class.” ’ ” (Brinker Restaurant Corp.
v. Superior Court (2012) 53 Cal.4th 1004, 1021, 139 Cal.Rptr.3d 315, 273 P.3d 513 (Brinker ).)
Here, the presence or absence of predominant common questions is the sole issue on appeal. 1


1 While the trial court also concluded class treatment was not superior to other means of
resolving the complaint's claims, that determination was wholly derivative of its conclusion
that individual questions of fact and law would predominate over common ones. Our opinion
therefore focuses on the trial court's predominance analysis.


[3]  [4]  We review the trial court's ruling for abuse of discretion and generally will ***338
not disturb it “ ‘unless (1) it is unsupported by substantial evidence, (2) it rests on improper
criteria, or (3) it rests on erroneous legal assumptions.’ ” (Brinker, supra, 53 Cal.4th at p. 1022,
139 Cal.Rptr.3d 315, 273 P.3d 513.) We review the trial court's actual reasons for granting or
denying certification; if they are erroneous, we must reverse, whether or not other reasons not
relied upon might have supported the ruling. (Linder v. Thrifty Oil Co. (2000) 23 Cal.4th 429, 436,
97 Cal.Rptr.2d 179, 2 P.3d 27.)


II. The Test for Employee Status
We begin by identifying the principal legal issues and examining the substantive law that will
govern. In doing so, we do not seek to resolve those issues. Rather, the question at this stage
is whether the operative legal principles, as applied to the facts of the case, render the claims
susceptible to resolution on a common basis. (Brinker, supra, 53 Cal.4th at pp. 1023–1025, 139
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Cal.Rptr.3d 315, 273 P.3d 513; Sav–On Drug Stores, Inc. v. Superior Court (2004) 34 Cal.4th
319, 327, 17 Cal.Rptr.3d 906, 96 P.3d 194 [the focus “is on what type of questions—common or
individual—are likely to arise in the action, rather than on the merits of the case”].)


The trial court and Court of Appeal correctly recognized as the central legal issue whether putative
class members are employees for purposes of the provisions under which they sue. If they are
employees, Antelope Valley owes them various duties that it may not have fulfilled; if they are not,
no liability can attach. In turn, whether putative class members' employee status can be commonly
resolved hinges on the governing test for employment.


In deciding whether plaintiffs were employees or independent contractors, the trial court and Court
of Appeal applied the common law test, discussed *531  most recently at length in Borello, supra,
48 Cal.3d 341, 256 Cal.Rptr. 543, 769 P.2d 399. We solicited supplemental briefing concerning
the possible relevance of the additional tests for employee status in IWC wage order No. 1–2001,
subdivision 2(D)–(F). (See Martinez v. Combs (2010) 49 Cal.4th 35, 57–66, 109 Cal.Rptr.3d 514,
231 P.3d 259; Bradley v. Networkers Internat., LLC (2012) 211 Cal.App.4th 1129, 1146–1147,
150 Cal.Rptr.3d 268; Sotelo v. MediaNews Group, Inc. (2012) 207 Cal.App.4th 639, 660–662, 143
Cal.Rptr.3d 293.) In light of the supplemental briefing, and because plaintiffs proceeded below on
the sole basis that they are employees under the common law, we now conclude we may resolve the
case by applying the common law test for employment, without considering these other tests. (Cf.
Sav–on Drug Stores, Inc. v. Superior Court, supra, 34 Cal.4th at p. 327, 17 Cal.Rptr.3d 906, 96 P.3d
194 [the class certification inquiry must focus on “whether the theory of recovery advanced by the
proponents of certification is, as an analytical matter, likely to prove amenable to class treatment”].)
Accordingly, we leave for another day the question what application, if **171  any, the wage order
tests for employee status might have to wage and hour claims such as these, and confine ourselves
to considering whether plaintiffs' theory that they are employees under the common law definition
is one susceptible to proof on a classwide basis.


[5]  [6]  [7]  [8]  Under the common law, “ ‘[t]he principal test of an employment relationship is
whether the person to whom service is rendered has the right to control the manner and means of
accomplishing the result desired.’ ” (Borello, supra, 48 Cal.3d at p. 350, 256 Cal.Rptr. 543, 769
P.2d 399, quoting Tieberg v. Unemployment Ins. App. Bd. (1970) 2 Cal.3d 943, 946, 88 Cal.Rptr.
175, 471 P.2d 975; accord, ***339  Empire Star Mines Co. v. Cal. Emp. Com. (1946) 28 Cal.2d
33, 43, 168 P.2d 686.) What matters is whether the hirer “retains all necessary control” over its
operations. (Borello, at p. 357, 256 Cal.Rptr. 543, 769 P.2d 399.) “ ‘[T]he fact that a certain amount
of freedom of action is inherent in the nature of the work does not change the character of the
employment where the employer has general supervision and control over it.’ ” (Burlingham v.
Gray (1943) 22 Cal.2d 87, 100, 137 P.2d 9; see Toyota Motor Sales U.S.A., Inc. v. Superior Court
(1990) 220 Cal.App.3d 864, 876, 269 Cal.Rptr. 647; Grant v. Woods (1977) 71 Cal.App.3d 647,
653, 139 Cal.Rptr. 533.) Perhaps the strongest evidence of the right to control is whether the hirer
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can discharge the worker without cause, because “[t]he power of the principal to terminate the
services of the agent gives him the means of controlling the agent's activities.” (Malloy v. Fong
(1951) 37 Cal.2d 356, 370, 232 P.2d 241; see Borello, at p. 350, 256 Cal.Rptr. 543, 769 P.2d 399;
Kowalski v. Shell Oil Co. (1979) 23 Cal.3d 168, 177, 151 Cal.Rptr. 671, 588 P.2d 811; Isenberg
v. California Emp. Stab. Com. (1947) 30 Cal.2d 34, 39, 180 P.2d 11; Burlingham, at pp. 99–100,
137 P.2d 9.) 2


2 The worker's corresponding right to leave is similarly relevant: “ ‘An employee may quit,
but an independent contractor is legally obligated to complete his contract.’ ” (Perguica v.
Ind. Acc. Com. (1947) 29 Cal.2d 857, 860, 179 P.2d 812.)


*532  [9]  While the extent of the hirer's right to control the work is the foremost consideration
in assessing whether a common law employer-employee relationship exists, our precedents also
recognize a range of secondary indicia drawn from the Second and Third Restatements of Agency
that may in a given case evince an employment relationship. Courts may consider “(a) whether the
one performing services is engaged in a distinct occupation or business; (b) the kind of occupation,
with reference to whether, in the locality, the work is usually done under the direction of the
principal or by a specialist without supervision; (c) the skill required in the particular occupation;
(d) whether the principal or the worker supplies the instrumentalities, tools, and the place of work
for the person doing the work; (e) the length of time for which the services are to be performed; (f)
the method of payment, whether by the time or by the job; (g) whether or not the work is a part of
the regular business of the principal; and (h) whether or not the parties believe they are creating the
relationship of employer-employee.” (Borello, supra, 48 Cal.3d at p. 351, 256 Cal.Rptr. 543, 769
P.2d 399; see, e.g., Tieberg v. Unemployment Ins.App. Bd., supra, 2 Cal.3d at pp. 949–950 & fn. 4,
88 Cal.Rptr. 175, 471 P.2d 975; Empire Star Mines Co. v. Cal. Emp. Com., supra, 28 Cal.2d at pp.
43–44, 168 P.2d 686; Futrell v. Payday California, Inc. (2010) 190 Cal.App.4th 1419, 1434, 119
Cal.Rptr.3d 513; Rest.3d Agency, § 7.07, com. f, pp. 210–211; Rest.2d Agency, § 220, subd. (2).) 3


3 As Justice Chin's concurrence notes, Borello recognized “the concept of ‘employment’
embodied in the [Workers' Compensation] Act is not inherently limited by common law
principles” (Borello, supra, 48 Cal.3d at p. 351, 256 Cal.Rptr. 543, 769 P.2d 399) and
identified a handful of other considerations that might “overlap those pertinent under the
common law” (id. at p. 354, 256 Cal.Rptr. 543, 769 P.2d 399; see id. at pp. 351–355, 256
Cal.Rptr. 543, 769 P.2d 399 [discussing additional considerations relevant in light of the
remedial purposes of the statutory scheme there at issue] ). Strictly speaking, however,
those further considerations are not part of the common law test for employee status. The
concurrence's assertion they are relevant here (conc. opn. of Chin, J., post, 173 Cal.Rptr.3d
at pp. 353–355, 327 P.3d at pp. 183–184) rests on the legal assumption they play a role in
deciding employee status for wage claims, an assumption we decline to embrace, leaving
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for another day resolution of its validity. (See Martinez v. Combs, supra, 49 Cal.4th at pp.
64, 73, 109 Cal.Rptr.3d 514, 231 P.3d 259.)


***340  **172  III. Predominance and Common Law Employee Status


A. Control


The trial court considered the various criteria relevant to certification, concluding the proposed
class was sufficiently numerous and ascertainable and the class representatives had claims typical
of the class and could adequately represent it. It further concluded, however, that common
questions did not predominate; instead, “numerous individual inquiries” would be “required to
determine whether carriers are member of the class,” and thus a class action was not a superior
way of proceeding. This was so because the record demonstrated “heavily individualized inquiries
[would be] required to conduct the ‘control test’ ” and decide the central question whether any
given worker was an employee.


*533  [10]  As the parties and trial court correctly recognized, control over how a result is achieved
lies at the heart of the common law test for employment. (Borello, supra, 48 Cal.3d at p. 350, 256
Cal.Rptr. 543, 769 P.2d 399.) Indeed, absent a common (or individual, but manageable) means
of assessing the degree of the hirer's control, we doubt claims dependent on application of the
common law test could be certified.


[11]  [12]  Significantly, what matters under the common law is not how much control a hirer
exercises, but how much control the hirer retains the right to exercise. (Perguica v. Ind. Acc. Com.,
supra, 29 Cal.2d at pp. 859–860, 179 P.2d 812 [“The existence of such right of control, and not
the extent of its exercise, gives rise to the employer-employee relationship.”]; Empire Star Mines
Co. v. Cal. Emp. Com., supra, 28 Cal.2d at p. 43, 168 P.2d 686 [“If the employer has the authority
to exercise complete control, whether or not that right is exercised with respect to all details, an
employer-employee relationship exists.”]; Industrial Ind. Exch. v. Ind. Acc. Com. (1945) 26 Cal.2d
130, 135, 156 P.2d 926 [“The right to control and direct the activities of the alleged employee or
the manner and method in which the work is performed, whether exercised or not, gives rise to
the employment relationship.”]; S.A. Gerrard Co. v. Industrial Acc. Com. (1941) 17 Cal.2d 411,
414, 110 P.2d 377 [“the right to control, rather than the amount of control which was exercised,
is the determinative factor”]; Hillen v. Industrial Acc. Com. (1926) 199 Cal. 577, 581–582, 250
P. 570 [“It is not a question of interference, or non-interference, not a question of whether there
have been suggestions, or even orders, as to the conduct of the work; but a question of the right
to act, as distinguished from the act itself or the failure to act.”].) Whether a right of control exists
may be measured by asking “ ‘ “whether or not, if instructions were given, they would have to be
obeyed” ’ ” on pain of at-will “ ‘ “discharge[ ] for disobedience.” ’ ” (Toyota Motor Sales U.S.A.,
Inc. v. Superior Court, supra, 220 Cal.App.3d at p. 875, 269 Cal.Rptr. 647.)
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[13]  [14]  A court evaluating predominance “must determine whether the elements necessary
to establish liability [here, employee status] are susceptible to common proof or, if not, whether
there are ways to manage effectively proof of any elements that may require individualized
evidence.” (Brinker, supra, 53 Cal.4th at p. 1024, 139 Cal.Rptr.3d 315, 273 P.3d 513.)
Consequently, at the certification stage, the relevant inquiry is not what degree of ***341  control
Antelope Valley retained over the manner and means of its papers' delivery. It is, instead, a question
one step further removed: Is Antelope Valley's right of control over its carriers, whether great or
small, sufficiently uniform to permit classwide assessment? That is, is there a common way to
show Antelope Valley possessed essentially the same legal right of control with respect to each of
its carriers? Alternatively, did its rights vary substantially, such that it might subject some carriers
to extensive control as to how they delivered, subject to firing at will, *534  while as to others it
had few rights and could not have directed their manner of delivery even had it wanted, with no
common proof able to capture these differences?


The trial court lost sight of this question. Its order reveals the denial of certification **173
ultimately rested on two related determinations: (1) the record reflected considerable variation in
the degree to which Antelope Valley exercised control over its carriers; and (2) the putative class
as a whole was not subject to pervasive control as to the manner and means of delivering papers.
Neither of these considerations resolves the relevant inquiry. Whether Antelope Valley varied in
how it exercised control does not answer whether there were variations in its underlying right to
exercise that control that could not be managed by the trial court. Likewise, the scope of Antelope
Valley's right to control the work does not in itself determine whether that right is amenable to
common proof.


[15]  We discuss first the relationship between the right of control and the exercise of that control.
The carriers' relationship with Antelope Valley was governed by a form contract; Antelope Valley
stipulated that during the relevant period two such contracts were in use. Self-evidently, “[s]uch
agreements are a significant factor for consideration” in assessing a hirer's right to control a hiree's
work. (Tieberg v. Unemployment Ins.App. Bd., supra, 2 Cal.3d at p. 952, 88 Cal.Rptr. 175, 471
P.2d 975; see Rest.2d Agency, § 220, subd. (2)(a) [what matters is “the extent of control which, by
the agreement, the master may exercise over the details of the work,” italics added]; Dalton v. Lee
Publications (S.D.Cal.2010) 270 F.R.D. 555, 563 [“The primary factor, the right to control, is also
susceptible to common proof. This is because the rights and obligations of the class members and
Defendant are set forth in two sets of substantially identical contracts.”]; Norris–Wilson v. Delta–
T Group, Inc. (S.D.Cal.2010) 270 F.R.D. 596, 608 [same].)


[16]  At the certification stage, the importance of a form contract is not in what it says, but that
the degree of control it spells out is uniform across the class. Here, for example, the two form
contracts address, similarly for all carriers, the extent of Antelope Valley's control over what is to
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be delivered, when, and how, as well as Antelope Valley's right to terminate the contract without
cause on 30 days' notice.


[17]  The trial court here afforded only cursory attention to the parties' written contract, instead
concentrating on the particulars of the parties' many declarations and detailing a dozen or so ways
in which delivery practices, or Antelope Valley's exercise of control over those practices, varied
from carrier to carrier—e.g., whether carriers were instructed on how to fold papers, whether they
bagged or “rubber banded” papers, and whether they followed *535  the delivery order on their
route lists. In so doing, the court focused on the wrong legal question—whether and to what extent
Antelope Valley exercised control over delivery. But what matters is whether a hirer has the “legal
right to control the activities of the alleged agent” ***342  (Malloy v. Fong, supra, 37 Cal.2d at
p. 370, 232 P.2d 241, italics added) and, more specifically, whether the extent of such legal right is
commonly provable. In cases where there is a written contract, to answer that question without full
examination of the contract will be virtually impossible. (See Tieberg v. Unemployment Ins.App.
Bd., supra, 2 Cal.3d at p. 952, 88 Cal.Rptr. 175, 471 P.2d 975 [written agreements are a “significant
factor” in assessing the right to control]; Grant v. Woods, supra, 71 Cal.App.3d at p. 653, 139
Cal.Rptr. 533 [“Written agreements are of probative significance” in evaluating the extent of a
hirer's right to control].) Evidence of variations in how work is done may indicate a hirer has not
exercised control over those aspects of a task, but they cannot alone differentiate between cases
where the omission arises because the hirer concludes control is unnecessary and those where the
omission is due to the hirer's lack of the retained right. That a hirer chooses not to wield power
does not prove it lacks power. (Malloy, at p. 370, 232 P.2d 241 [“It is not essential that the right of
control be exercised or that there be actual supervision of the work of the agent. The existence of
the right of control and supervision establishes the existence of an agency relationship.”]; Robinson
v. George (1940) 16 Cal.2d 238, 244, 105 P.2d 914 [absence of evidence a hirer “exercised any
particular control over the details” of the work does not show the hirer **174  lacked the right to
do so].) One must consider the contract as well.


[18]  This is not to say the parties' course of conduct is irrelevant. While any written contract
is a necessary starting point, Tieberg recognizes the rights spelled out in a contract may not be
conclusive if other evidence demonstrates a practical allocation of rights at odds with the written
terms. (Tieberg v. Unemployment Ins.App. Bd., supra, 2 Cal.3d at p. 952, 88 Cal.Rptr. 175, 471 P.2d
975.) In deciding whether claims that hinge on common law employee status are certifiable, then, a
court appropriately may consider what control is “necessary” given the nature of the work (Borello,
supra, 48 Cal.3d at p. 357, 256 Cal.Rptr. 543, 769 P.2d 399, italics omitted), whether evidence
of the parties' course of conduct will be required to evaluate whether such control was retained,
and whether that course of conduct is susceptible to common proof—i.e., whether evidence of the
parties' conduct indicates similar retained rights vis-à-vis each hiree, or suggests variable rights,
such that individual proof would need to be managed.
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[19]  [20]  Relatedly, the existence of variations in the extent to which a hirer exercises control
does not necessarily show variation in the extent to which the hirer possesses a right of control,
or that the trial court would find any such variation unmanageable. That a hirer may monitor one
hiree closely and another less so, or enforce unevenly a contractual right to dictate the containers in
which its product is delivered, does not necessarily demonstrate *536  that the hirer could not, if it
chose, monitor or control the work of all its hirees equally. (See Estrada v. FedEx Ground Package
System, Inc. (2007) 154 Cal.App.4th 1, 13–14, 64 Cal.Rptr.3d 327 [recognizing that how a hirer
exercised control over a particular hiree might show, not the hirer's differential control of that
hiree, but the extent of its common right to control all its hirees].) For class certification under the
common law test, the key question is whether there is evidence a hirer possessed different rights
to control with regard to its various hirees, such that individual mini-trials would be required. Did
Antelope Valley, notwithstanding the form contract it entered with all carriers, ***343  actually
have different rights with respect to each that would necessitate mini-trials?


With one exception, the trial court considered only variations in the actual exercise of control 4


and, by finding such variations sufficient to defeat certification, erroneously treated them as
the legal equivalent of variations in the right to control. Indeed, in places the trial court found
Antelope Valley had a uniform right of control, or uniform lack of right, but notwithstanding these
uniformities immediately thereafter considered as probative variations in carrier practices, or in
Ayala's exercise of its rights. For example, the trial court concluded, citing the form contract, that
Antelope Valley uniformly did not require carriers to purchase rubber bands or bags exclusively
from it, but then noted some carriers did and some did not, a variation that shed no light on
the relevant inquiry. Similarly, the trial court concluded Antelope Valley had a contractual right
to impose complaint charges, but then focused on individual variations in how Antelope Valley
exercised that undisputed right against different carriers.


4 The exception: As the trial court's order notes, one of the two exemplars of the form contract
used during the class period requires carriers to pick up papers from the designated location
no later than 3:00 a.m. The other has no similar deadline.


We next discuss the relationship between the right of control and the issue for certification
purposes, variation in that right. After identifying various differences in how carriers delivered
papers, the trial court concluded “the putative class of [Antelope Valley] newspaper carriers was
not subject to the ‘pervasive and significant control’ [of Antelope Valley] over the means and
manner by which they performed their work.” Consequently, the court held, “[t]he evidence before
the Court demonstrates that there is no commonality regarding the right to control.” The conclusion
does not follow from the premise; indeed, as we discuss, the conclusion is a contradiction of the
premise.
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Preliminarily, whether the court's premise (that carriers are not subject to pervasive control) is
intended to reflect a finding about **175  the limits of Antelope Valley's right to control its carriers'
work or, like much of the court's *537  preceding discussion, only a finding about the limited
exercise of such rights, is uncertain. To the extent the finding relates to the exercise of rights, as
it appears to, it is problematic for all the reasons just discussed. But even assuming for present
purposes the finding concerns the scope of Antelope Valley's legal rights, it does not support denial
of class certification.


[21]  The extent of Antelope Valley's legal right of control is a point of considerable dispute;
indeed, it is likely the crux of the case's merits. To address such an issue on a motion for
class certification is not necessarily erroneous. We recently reaffirmed that a court deciding
a certification motion can resolve legal or factual disputes: “To the extent the propriety of
certification depends upon disputed threshold legal or factual questions, a court may, and indeed
must, resolve them.” (Brinker, supra, 53 Cal.4th at p. 1025, 139 Cal.Rptr.3d 315, 273 P.3d 513;
see Dailey v. Sears, Roebuck & Co. (2013) 214 Cal.App.4th 974, 990–991, 154 Cal.Rptr.3d 480.)
But we cautioned that such an inquiry generally should occur only when “necessary.” (Brinker, at
p. 1025, 139 Cal.Rptr.3d 315, 273 P.3d 513.) The key to deciding whether a merits resolution is
permitted, then, is whether certification “depends upon” the disputed issue. (Ibid.)


***344  [22]  Certification of class claims based on the misclassification of common law
employees as independent contractors generally does not depend upon deciding the actual scope
of a hirer's right of control over its hirees. The relevant question is whether the scope of the
right of control, whatever it might be, is susceptible to classwide proof. Bypassing that question,
the trial court instead proceeded to the merits. 5  In so doing, the court made the same mistake
others have when deciding whether to certify claims predicated on common law employee status,
“focus[ing] too much on the substantive issue of the defendant's right to control its newspaper
deliverers, instead of whether that question could be decided using common proof.” (Dalton v.
Lee Publications, supra, 270 F.R.D. at p. 564.) Moreover, by purporting to resolve on a classwide
basis the scope of Antelope Valley's right to control its carriers, the trial court contradicted its own
conclusion, that classwide assessment of Antelope Valley's right to control is infeasible.


5 Assuming again one were to treat the trial court's absence of control determination as
speaking to the absence of a sufficient right to control, and not merely to an absence of the
exercise of control.


[23]  The difficulties with the court's ruling on class certification thus lie not in the answers given,
but the questions asked. A certification decision is reviewed for abuse of discretion, but when the
supporting reasoning reveals the court based its decision on erroneous legal assumptions about
the relevant questions, that decision cannot stand. (Brinker, supra, 53 Cal.4th at p. 1022, 139
Cal.Rptr.3d 315, 273 P.3d 513; Fireside Bank v. Superior Court (2007) 40 Cal.4th 1069, 1089,
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56 Cal.Rptr.3d 861, 155 P.3d 268; *538  Linder v. Thrifty Oil Co., supra, 23 Cal.4th at pp. 435–
436, 97 Cal.Rptr.2d 179, 2 P.3d 27.) The trial court denied certification both because of individual
variations in whether Antelope Valley exercised control and because control was not pervasive,
rather than asking whether Antelope Valley's underlying right of control was subject to variations
that would defy classwide proof and prove unmanageable. That some other analytical path might,
on this record, support the same disposition matters not; because the reasons given are unsound,
the ruling must be reversed. (Linder, at p. 436, 97 Cal.Rptr.2d 179, 2 P.3d 27.) In such a case, the
preferred course is to remand for the trial court to reconsider class certification under the correct
legal standards. (Id. at pp. 448–449, 97 Cal.Rptr.2d 179, 2 P.3d 27.)


B. Secondary Factors


After concluding variations in control precluded class certification, the trial court noted as well
individual variations in a handful of the secondary factors that supplement the central inquiry into
the right of control (see Borello, supra, 48 Cal.3d at pp. 350–351, 256 Cal.Rptr. 543, 769 P.2d
399; **176  Tieberg v. Unemployment Ins.App. Bd., supra, 2 Cal.3d at p. 950 & fn. 4, 88 Cal.Rptr.
175, 471 P.2d 975), including whether carriers are engaged in a distinct occupation or business;
their instrumentalities, tools, and place of work; and the length of time for which services are to
be performed. Because the Court of Appeal addressed these factors' role, the parties have briefed
their application at length, and they may affect class certification on remand, we briefly discuss
the interplay between the secondary factors and the predominance inquiry.


Preliminarily, we caution that courts assessing these secondary factors should take care to correctly
identify the relevant considerations. Here, for example, the trial ***345  court noted variation
in the “place of work.” The inquiry that sheds light on a hiree's common law employee status,
however, is into who provides the place of work, the hirer or hiree (Borello, supra, 48 Cal.3d at
p. 351, 256 Cal.Rptr. 543, 769 P.2d 399; Rest.3d Agency, § 7.07, com. f, p. 211; Rest.2d Agency,
§ 220, subd. (2)(e)), and thus the relevant inquiry is whether there is variation in who provides
facilities. That carriers could pick up papers at any of several Antelope Valley warehouses or drop
locations, as Antelope Valley argued, does not show variation in the underlying secondary factor.


[24]  In evaluating how a given secondary factor may affect class certification, a court must
identify whether the factor will require individual inquiries or can be assessed on a classwide
basis. In a case where every class member performs the same tasks, some factors will always be
common, such as the kind of occupation and the skill it requires. (Borello, supra, 48 Cal.3d at p.
351, 256 Cal.Rptr. 543, 769 P.2d 399.) Other factors that might on their face seem to turn solely
on the peculiarities of the parties' particular arrangement, the Restatement intended to depend as
well on general custom with respect to the nature of the work: “It is not determinative that the
parties believe or disbelieve that the relation *539  of master and servant exists, except insofar
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as such belief indicates an assumption of control by the one and submission to control by the
other. However, community custom in thinking that a kind of service, such as household service,
is rendered by servants, is of importance.” (Rest.2d Agency, § 220, com. m, p. 492; see also id.,
com. i, p. 489 [“The custom of the community as to the control ordinarily exercised in a particular
occupation is of importance.”].) Depending on the record, still other factors may vary from hiree
to hiree. (See Sotelo v. MediaNews Group, Inc., supra, 207 Cal.App.4th at pp. 657–658, 143
Cal.Rptr.3d 293.)


[25]  [26]  [27]  Once common and individual factors have been identified, the predominance
inquiry calls for weighing costs and benefits. “The ‘ultimate question’ the element of
predominance presents is whether ‘the issues which may be jointly tried, when compared with
those requiring separate adjudication, are so numerous or substantial that the maintenance of a
class action would be advantageous to the judicial process and to the litigants.’ ” (Brinker, supra,
53 Cal.4th at p. 1021, 139 Cal.Rptr.3d 315, 273 P.3d 513.) “Individual issues do not render class
certification inappropriate so long as such issues may effectively be managed.” (Sav–On Drug
Stores, Inc. v. Superior Court, supra, 34 Cal.4th at p. 334, 17 Cal.Rptr.3d 906, 96 P.3d 194; accord,
Duran v. U.S. Bank National Association (2014) 59 Cal.4th 1, 29, 172 Cal.Rptr.3d 371, 325 P.3d
916.)


[28]  [29]  When the issue of common law employment is involved, that weighing must be
conducted with an eye to the reality that the considerations in the multi-factor test are not of
uniform significance. Some, such as the hirer's right to fire at will and the basic level of skill called
for by the job, are often of inordinate importance. (See Burlingham v. Gray, supra, 22 Cal.2d at
p. 100, 137 P.2d 9 [“ ‘Perhaps no single circumstance is more conclusive to show the relationship
of an employee than the right of an employer to end the service whenever he sees fit to do so.’
”]; Rest.2d Agency, § 220, com. i, p. 489 [the hirer's right of control, “together with the skill
which is required in the occupation, is often of almost conclusive weight”].) Others, such as the
“ownership of the instrumentalities and tools” of the job, may be of “only ... evidential value,”
relevant to support an inference that the hiree is, or is not, subject **177  to the hirer's direction and
***346  control. (Rest.2d Agency, § 220, com. k, p. 491; see Tieberg v. Unemployment Ins.App.
Bd., supra, 2 Cal.3d at p. 953, 88 Cal.Rptr. 175, 471 P.2d 975 [many secondary factors “are
mer[e]ly evidentiary indicia of the right to control” and may be of “minute consequence” when
independent evidence clearly establishes that right].) Moreover, the significance of any one factor
and its role in the overall calculus may vary from case to case depending on the nature of the work
and the evidence. (Borello, supra, 48 Cal.3d at p. 354, 256 Cal.Rptr. 543, 769 P.2d 399.)


[30]  [31]  Accordingly, the impact of individual variations on certification will depend on the
significance of the factor they affect. Some may be of no *540  consequence if they involve minor
parts of the overall calculus and common proof is available of key factors such as control, the
skill involved, and the right to terminate at will; conversely, other variations, if they undermine the
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ability to prove on a common basis the most significant factor or factors in a case, may render trial
unmanageable even where other factors are common. The proper course, if there are individual
variations in parts of the common law test, is to consider whether they are likely to prove material
(see Bradley v. Networkers Internat., LLC, supra, 211 Cal.App.4th at p. 1147, 150 Cal.Rptr.3d
268 [variations do not defeat certification where they are insufficiently significant to the overall
inquiry]; Dalton v. Lee Publications, supra, 270 F.R.D. at pp. 562–563 [same]; Norris–Wilson v.
Delta–T Group, Inc., supra, 270 F.R.D. at p. 608 [same] ), and, if material, whether they can be
managed (Brinker, supra, 53 Cal.4th at p. 1024, 139 Cal.Rptr.3d 315, 273 P.3d 513).


Here, the trial court simply recited secondary factor variations it found without doing the necessary
weighing or considering materiality. This was understandable, as the court had already determined
substantial variations in control existed, a determination that, had it been sound, would have been
sufficient to justify denying class certification and thus obviated any need for further inquiry. On
remand, any consideration of common and individual questions arising from the secondary factors
should take into account the likely materiality of matters subject to common or individual proof.


DISPOSITION


We affirm the Court of Appeal's judgment and remand for further proceedings not inconsistent
with this opinion.


We Concur: CANTIL–SAKAUYE, C.J., CORRIGAN, LIU, JJ., and KENNARD, J. *


Opinion
* Retired Associate Justice of the Supreme Court, assigned by the Chief Justice pursuant to


article VI, section 6 of the California Constitution.


Concurring Opinion by BAXTER, J.
I agree with the majority on the following points: First, whether one retained to provide
compensated service to another is an employee or an independent contractor for purposes of the
common law depends primarily on the degree to which the hirer has the legal right to control
the manner and means of performance, as opposed to the extent to which the hirer exercises (or
attempts to exercise) such control. Second, where a written contract specifies the terms of the
relationship between hirer and hiree, setting out their respective degrees of control over the work,
such a contract is generally the most significant determinant of whether an employer-employee
relationship has arisen. Third, whether the issue of employee status can be resolved on a classwide
basis thus depends ***347  on the *541  degree to which it appears the hirer's legal right of
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control, however great or small, was similar for all members of the putative class—as evidenced,
for example, by a standard contract that was common to all.


Applying these principles, I concur in the majority's conclusion that the trial court's denial of
class certification proceeded on incorrect principles. As the majority indicates, the trial court erred
by focusing its attention exclusively on evidence that defendant actually imposed more detailed
supervisory control over some of its contract newspaper carriers than others, and that the degree of
**178  such actual supervision varied widely from carrier to carrier. I therefore join the majority's
holding that the Court of Appeal's judgment, overturning the trial court's order and remanding
for further proceedings, should be affirmed. In my view, nothing more need be said to reach this
conclusion, and I therefore express no opinion on any other matter discussed by the majority.


I CONCUR: CORRIGAN, J.


Concurring Opinion by CHIN, J.
I agree that the trial court committed error in the course of ruling on the class certification motion
of named plaintiffs Maria Ayala, Josefina Briseño, Rosa Duran, and Osman Nuñez, that remand
for further consideration of the motion is necessary, and that affirmance of the Court of Appeal's
judgment is appropriate. The record indicates that the trial court did not adequately consider the
extent to which there will be common proof regarding a central factor in determining whether
carriers who deliver newspapers for defendant Antelope Valley Newspapers, Inc. (Antelope
Valley) are employees or independent contractors: the extent to which Antelope Valley has the
right to control the manner and means by which the carriers accomplish their work. The record also
suggests that the trial court did not adequately perform the weighing of common and individualized
proof necessary to determine whether common issues predominate.


However, in several respects, I question the majority's legal analysis. I also do not endorse its dicta
regarding some of the secondary factors that are relevant to determining whether someone who
provides service to another is an employee or an independent contractor. (Maj. opn., ante, 173
Cal.Rptr.3d at pp. 344–346, 327 P.3d at pp. 175–177.) I therefore concur only in the judgment.


I. FACTUAL AND PROCEDURAL BACKGROUND.


In December 2008, plaintiffs sued on behalf of a putative class of newspaper carriers, alleging
that Antelope Valley improperly treated them as independent contractors instead of employees
and improperly denied them various statutory wage and hour protections. The complaint alleged
numerous *542  violations of our labor laws—including unpaid overtime, unlawful deductions,
failure to provide breaks, and failure to reimburse for business expenses—and unfair competition
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based on those violations. Plaintiffs moved for class certification, contending that the central
question in establishing liability—whether carriers are employees or independent contractors—
would be resolved through common proof, principally the contracts between Antelope Valley and
its carriers.


Antelope Valley opposed certification, arguing in relevant part that there was insufficient
commonality regarding proof of its right to control the means and manner by which its carriers
accomplish their work, its actual exercise of control, and various secondary factors that, under
***348  S.G. Borello & Sons, Inc. v. Department of Industrial Relations (1989) 48 Cal.3d 341,
350, 256 Cal.Rptr. 543, 769 P.2d 399 (Borello ), are relevant to determining whether a service
provider is an employee or an independent contractor. Antelope Valley further argued that even
were the carriers employees, some of the causes of action presented additional unmanageable
individual issues that should nevertheless preclude certification.


The trial court denied the certification motion, finding that plaintiffs had failed to show that
(1) “common questions of law or fact predominate,” (2) “a class action would be ‘superior’ to
individual lawsuits,” or (3) despite the “highly individualized” nature of “the issues affecting
the class,” “manageability is achievable through the use of” various procedural tools, including
questionnaires, surveys, and representative sampling. As to the claims still at issue in this appeal,
the Court of Appeal reversed, believing that the trial court had based its ruling on “variations in
how the carriers performed their jobs,” and finding that “those variations do not present individual
issues that preclude class certification.” We then granted Antelope Valley's petition for review.


II. THE LEGAL INQUIRY.


As relevant to this appeal, plaintiffs, as the proponents of certification, had the burden in **179
the trial court to demonstrate that “ ‘questions of law or fact common to the class predominate
over the questions affecting the individual members.’ ” (Lockheed Martin Corp. v. Superior Court
(2003) 29 Cal.4th 1096, 1104, 131 Cal.Rptr.2d 1, 63 P.3d 913.) “To assess predominance, a court
‘must examine the issues framed by the pleadings and the law applicable to the causes of action
alleged.’ [Citation.] It must determine whether the elements necessary to establish liability are
susceptible of common proof or, if not, whether there are ways to manage effectively proof of any
elements that may require individualized evidence. [Citation.]” *543  Brinker Restaurant Corp. v.
Superior Court (2012) 53 Cal.4th 1004, 1024, 139 Cal.Rptr.3d 315, 273 P.3d 513 (Brinker ).) Thus,
in assessing predominance, courts “must carefully evaluate the nature of the proof” the parties will
present. (Keating v. Superior Court (1982) 31 Cal.3d 584, 622, 183 Cal.Rptr. 360, 645 P.2d 1192.)
The “ultimate question” is whether “the issues [that] may be jointly tried, when compared with
those requiring separate adjudication, are so numerous or substantial that the maintenance of a
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class action would be advantageous to the judicial process and to the litigants.” (Collins v. Rocha
(1972) 7 Cal.3d 232, 238, 102 Cal.Rptr. 1, 497 P.2d 225.)


The decision to grant or deny a certification motion “rests squarely within the discretion of
the trial court” because the trial court is “ ‘ideally situated to evaluate the efficiencies and
practicalities of permitting group action.’ ” (Fireside Bank v. Superior Court (2007) 40 Cal.4th
1069, 1089, 56 Cal.Rptr.3d 861, 155 P.3d 268.) Accordingly, reviewing courts “afford” trial court
decisions “great deference on appeal, reversing only for a manifest abuse of discretion.” (Ibid.)
Under its “narrowly circumscribed” inquiry, a reviewing court generally may not disturb an order
denying certification unless “ ‘it is unsupported by substantial evidence’ ” or “ ‘rests on improper
criteria ... or ... erroneous legal assumptions.’ ” (Brinker, supra, at p. 1022, 139 Cal.Rptr.3d 315,
273 P.3d 513.) In applying this test, a reviewing court “must ‘[p]resum[e] in favor of the [trial
court's] order ... the existence of every fact the trial court could reasonably deduce from the
record....’ [Citation.]” (Ibid.)


As we have recognized, the predominance inquiry “may be enmeshed with” ***349  issues
“affecting the merits of a case.” (Linder v. Thrifty Oil Co. (2000) 23 Cal.4th at 429, 443, 97
Cal.Rptr.2d 179, 2 P.3d 27.) “When evidence or legal issues germane to the certification question
bear as well on aspects of the merits, a court may properly evaluate them.” (Brinker, supra, 53
Cal.4th at pp. 1023–1024, 139 Cal.Rptr.3d 315, 273 P.3d 513.) “[I]if the parties' evidence is
conflicting on the issue of whether common or individual questions predominate ..., the trial court
is permitted to credit one party's evidence over the other's in determining whether the requirements
for class certification have been met—and doing so is not ... an improper evaluation of the merits
of the case. [Citations.]” (Dailey v. Sears, Roebuck and Co. (2013) 214 Cal.App.4th 974, 991,
154 Cal.Rptr.3d 480, citing Sav–On Drug Stores, Inc. v. Superior Court (2004) 34 Cal.4th 319,
331, 17 Cal.Rptr.3d 906, 96 P.3d 194 (Sav–On ).) To the extent the trial court's order turns on
inferences to be drawn from the facts or on an evaluation of the credibility of conflicting evidence,
a reviewing court may not “substitute” its “judgment for the trial court's.” (Sav–On, supra, at p.
331, 17 Cal.Rptr.3d 906, 96 P.3d 194.) Even at the certification stage, “ ‘questions as to the weight
and sufficiency of the evidence, the construction to be put upon it, the inferences to be drawn
therefrom, the credibility of witnesses ... and the determination of [any] conflicts and inconsistency
in their testimony are matters for the trial court to resolve.’ [Citation.]” (Id. at p. 334, 17 Cal.Rptr.3d
906, 96 P.3d 194.)


*544  Under the complaint, as a prerequisite to recovery, plaintiffs must establish that they are
employees of Antelope Valley rather than independent contractors. In litigating the certification
motion below, both plaintiffs and Antelope Valley maintained that this issue is governed by the
principles and considerations Borello set forth. Consistent with the parties' arguments, both the trial
court and the Court of Appeal applied Borello's principles in determining whether certification was
appropriate. In accordance with Antelope **180  Valley's petition for review, the issue on which
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we granted was whether the trial court abused its discretion in finding that, under Borello's test for
determining whether someone is an employee or an independent contractor, common questions of
law or fact will not predominate over individual questions.


The issue in Borello was whether, for purpose of workers' compensation coverage, certain
agricultural laborers were employees or independent contractors. (Borello, supra, 48 Cal.3d at
p. 345, 256 Cal.Rptr. 543, 769 P.2d 399.) In answering this question, we began by explaining
that the Workers' Compensation Act distinguishes between covered employees and noncovered
independent contractors based on “the common law ‘control-of-work’ test,” under which an
employment relationship exists if “ ‘the person to whom service is rendered has the right to control
the manner and means of accomplishing the result desired....’ [Citations.]” (Id. at p. 350, 256
Cal.Rptr. 543, 769 P.2d 399.) We next held that, because “the ‘control’ test, applied rigidly and
in isolation, is often of little use in evaluating the infinite variety of service arrangements,” it is
appropriate to consider various “ ‘secondary’ indicia of the nature of a service relationship.” (Ibid.)
We found the relevant secondary indicia in multiple sources. From our own decisions, we identified
“ ‘the right to discharge at will, without cause,’ ” as a factor. (Ibid.) We then listed “[a]dditional
factors [that had] been derived principally from” the Restatement Second of Agency (sometimes,
Restatement). (Borello, supra, at p. 351, 256 Cal.Rptr. 543, 769 P.2d 399.) We then identified
factors the Legislature had identified in ***350  Labor Code section 2750.5. (Borello, supra, at
p. 351, fn. 5, 256 Cal.Rptr. 543, 769 P.2d 399.) Finally, we identified factors the federal courts
had adopted in applying the federal Fair Labor Standards Act (FLSA factors). (Borello, supra,
at pp. 354–355, 256 Cal.Rptr. 543, 769 P.2d 399.) All of these factors, we held, are relevant to
determining whether someone is an employee under the worker's compensation law. (Ibid.)


Consistent with Borello, in determining whether common questions of law or fact predominate,
the trial court principally focused on Antelope Valley's “right to control.” It found that the evidence
the parties had submitted “demonstrates that there is no commonality regarding the right to
control” and that “heavily individualized inquiries [will be] required to conduct the ‘control test.’
” Regarding the secondary factors, the trial court found that “[s]ome carriers use helpers or
substitutes”; “some carriers have multiple clients and customers; some have distinct occupation
or delivery businesses; there is no commonality in the instrumentalities, tools, and place of work;
*545  carriers may or may not take advantage of chances to generate profits; and the length of time
to perform services varies.” Contrary to what the majority opinion suggests (maj. opn., ante, 173
Cal.Rptr.3d at p. 341, 327 P.3d at p. 173), in reaching these conclusions, the trial court considered
several aspects of Antelope Valley's contracts with its carriers, specifically the following: (1) some
contracts included a “dock closing policy” while others did not; (2) the contracts did not require
carriers to purchase rubber bands or bags from Antelope Valley; (3) the contracts stated that carriers
may not put newspapers in containers that Antelope Valley has not approved; (4) the contracts
provided for complaint charges; (5) the contracts provided some carriers with an option to redeliver
newspapers to correct complaints, but that option was not available for certain routes or areas; and
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(6) the contracts provided that carriers could increase their profits by increasing the number of
subscribers in their areas of delivery. The trial court also considered evidence—declarations and
deposition testimony—showing how individual carriers actually performed their delivery duties,
how Antelope Valley actually exercised control over the delivery process and its carriers as a group,
and how Antelope Valley actually exercised such control with respect to particular carriers.


III. THE TRIAL COURT ERRED IN MAKING ITS RULING.


I agree with the majority that the trial court abused its discretion in making its ruling and that
remand is appropriate for further consideration of the certification motion. As noted above,
in denying certification, the **181  trial court found that the evidence “demonstrates that no
commonality exists regarding the right to control.” However, the evidence plaintiffs submitted
and principally relied on in support of their certification motion—including the form contracts
between Antelope Valley and its carriers and the delivery instructions (known as “Bundle Tops”)
that Antelope Valley typically prepared and provided to all carriers each day—shows that there
is, in fact, some commonality in the proof regarding Antelope Valley's right of control. Moreover,
there surely is some commonality of proof regarding at least some of the secondary factors that are
relevant under Borello to determine whether someone is an employee or independent contractor.
Thus, in terms of proof, the trial court's “no commonality” finding lacks support in the record and
reflects insufficient consideration of the common proof plaintiffs submitted.


In addition, as we have explained, “ ‘that each [putative] class member might be required
***351  ultimately to justify an individual claim does not necessarily preclude maintenance of
a class action.’ [Citation.] Predominance is a comparative concept, and ‘the necessity for class
members to individually establish eligibility and damages does not mean individual fact questions
predominate.’ [Citations.] Individual issues do not render class certification inappropriate so long
as such issues may effectively be managed. [Citations.]” *546  (Sav–On, supra, 34 Cal.4th at p.
334, 17 Cal.Rptr.3d 906, 96 P.3d 194.) The “ultimate question” is whether “the issues [that] may
be jointly tried, when compared with those requiring separate adjudication, are so numerous or
substantial that the maintenance of a class action would be advantageous to the judicial process
and to the litigants.” (Collins v. Rocha, supra, 7 Cal.3d at p. 238, 102 Cal.Rptr. 1, 497 P.2d
225.) “The relevant comparison lies between the costs and benefits of adjudicating plaintiffs'
claims in a class action and the costs and benefits of proceeding by numerous separate action—
not between the complexity of a class suit that must accommodate some individualized inquiries
and the absence of any remedial proceeding whatsoever.” (Sav–On, supra, at p. 339, fn. 10, 17
Cal.Rptr.3d 906, 96 P.3d 194, italics omitted.) The record indicates that the trial court did not make
the necessary comparison; it focused on the individualized proof it believed would be necessary
regarding Antelope Valley's right and actual exercise of control, and gave little or no consideration
to the common proof plaintiffs submitted on these issues. By failing to make the legally required
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comparison, the trial court abused its discretion. I therefore agree we should affirm the Court of
Appeal's judgment and remand for additional consideration of the certification motion.


IV. THE MAJORITY'S OPINION.


Although I agree with the majority's result, I question several aspects of its analysis. I begin with the
fundamental rule that “[o]n appeal, we presume that a judgment or order of the trial court is correct,
‘ “[a]ll intendments and presumptions are indulged to support it on matters as to which the record is
silent, and error must be affirmatively shown.” ’ [Citation.]” (People v. Giordano (2007) 42 Cal.4th
644, 666, 68 Cal.Rptr.3d 51, 170 P.3d 623.) Consistent with these principles, to the extent the trial
court's order is ambiguous, we must “resolve the ambiguity in favor of affirmance.” (Piscitelli
v. Salesian Soc. (2008) 166 Cal.App.4th 1, 7, fn. 9, 82 Cal.Rptr.3d 139.) I find the majority's
approach, which generally seems to read the trial court's ruling in the most unfavorable light, to
be out of step with these well-established principles of appellate review.


More specifically, I find many of the numerous criticisms the majority levels at the trial court's
ruling to be off the mark. For example, I disagree that the trial court “ultimately rested” its order
on variations “in the degree to which Antelope Valley exercised control over its carriers” and the
circumstance that “the putative class as a whole was not subject to pervasive control as to the
manner and means of delivering papers,” thus “los[ing] sight” of the relevant question “at the
certification stage” (maj. opn., ante, 173 Cal.Rptr.3d at pp. 340–341, 327 P.3d at pp. 172–173):
“is there a common way to show Antelope Valley possessed essentially the same legal right of
control with respect to each of its carriers” (id. at p. 341, 327 P.3d at p. 172). As noted above, in
finding insufficient **182  commonality, the trial court expressly considered the extent to which
the contracts showed either variations or *547  uniformity in Antelope Valley's “right to control”
regarding several issues, including complaint charges, when carriers perform their ***352  work,
use of unapproved containers, redelivery, and the carriers' ability to increase profits. Indeed, the
majority acknowledges elsewhere in its opinion that the trial court did, in fact, consider ways in
which the contracts show “a uniform right of control, or uniform lack of right,” but it then criticizes
the trial court for considering evidence that the parties' actual course of conduct was different.
(Maj. opn., ante, at p. 342, 327 P.3d at p. 174.)


Contrary to the majority's criticism, the trial court's analysis was completely consistent with—
indeed, was actually required by—Borello. There, we stressed that the right to control test “is not
necessarily the decisive test” (Borello, supra, 48 Cal.3d at p. 351, fn. 5, 256 Cal.Rptr. 543, 769
P.2d 399), that “common law principles are not dispositive of the employment relationship” (id.
at p. 352, fn. 6, 256 Cal.Rptr. 543, 769 P.2d 399), that “[t]he nature of the work, and the overall
arrangement between the parties, must be examined” in addition to the right to control (id. at p.
353, 256 Cal.Rptr. 543, 769 P.2d 399), and that “[e]ach service arrangement must be evaluated



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014174104&pubNum=0004645&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014174104&pubNum=0004645&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016793213&pubNum=0007047&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016793213&pubNum=0007047&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989044696&pubNum=0000661&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989044696&pubNum=0000661&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989044696&pubNum=0000661&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989044696&pubNum=0000661&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989044696&pubNum=0000661&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989044696&pubNum=0000661&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Ayala v. Antelope Valley Newspapers, Inc., 59 Cal.4th 522 (2014)
327 P.3d 165, 173 Cal.Rptr.3d 332, 164 Lab.Cas. P 61,495, 79 Cal. Comp. Cases 760...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 28


on its facts, and the dispositive circumstances may vary from case to case” (id. at p. 354, 256
Cal.Rptr. 543, 769 P.2d 399). Consistent with these statements, in finding as a matter of law that
the agricultural laborers in Borello were employees, we explained that the evidence showed that
the grower, “though purporting to relinquish supervision of the harvest work itself” (id. at p. 355,
256 Cal.Rptr. 543, 769 P.2d 399), actually “exercise [d] ‘pervasive control over the operation as
a whole’ ” (id. at p. 356, 256 Cal.Rptr. 543, 769 P.2d 399). Significantly, we expressly noted that,
given this evidence of the grower's actual exercise of control, a contractual provision purporting
to give the laborers joint control over acceptable buyers was entitled to “little credence.” (Id. at
p. 356, fn. 7, 256 Cal.Rptr. 543, 769 P.2d 399.) Thus, in considering the parties' actual course of
conduct in addition to the contracts, the trial court here simply did what Borello required it to do.
It also did what the record shows both plaintiffs and Antelope Valley urged it to do. Applying
Borello at the certification stage, the trial court had to determine the extent to which there would
be common proof regarding the “overall arrangement between” Antelope Valley and each of the
putative class members. (Id. at p. 353, 256 Cal.Rptr. 543, 769 P.2d 399.) The trial court's ruling
indicates that the trial court did precisely that.


Nor do I agree with the majority that the trial court, “by finding” that “variations in the actual
exercise of control” were “sufficient to defeat certification, erroneously treat[ed] them as the legal
equivalent of variations in the right to control.” (Maj. opn., ante, 173 Cal.Rptr.3d at p. 343, 327
P.3d at p. 174.) The majority's view appears to stem from its belief that the determination of
whether the carriers were employees or independent contractors turns only on Antelope Valley's
right to control. As explained above, Borello establishes otherwise. So does another decision on
which Borello extensively relied and which the majority cites: Tieberg v. Unemployment Ins.App.
Bd. (1970) 2 Cal.3d 943, 946, 88 Cal.Rptr. 175, 471 P.2d 975. (Borello, supra, 48 Cal.3d at
pp. 349–351, 256 Cal.Rptr. 543, 769 P.2d 399; maj. opn., *548  ante, at p. 342, 327 P.3d at p.
173.) There, we held that, in determining that certain television writers were employees and not
independent contractors, the trial court had “improperly” declined to consider relevant secondary
indicia, including the Restatement factors. (Tieberg, supra, at p. 946, 88 Cal.Rptr. 175, 471 P.2d
975.) We also noted that “the terminology in an agreement is not conclusive,” even if it states that
one party has “ ‘complete ***353  control of the services which the employee will render.’ ” (Id.
at p. 952, 88 Cal.Rptr. 175, 471 P.2d 975.) Nevertheless, we upheld the trial court's determination
because the trial court had relied not “solely upon” the alleged right to control under “the provisions
of the contract,” but also on evidence that it had “in fact exercised control and direction over
the writers.” (Ibid.) Thus, under Borello and its predecessors, evidence of an alleged employer's
“actual **183  exercise of control” has independent significance, and “variations in the ... exercise
of control” are independently relevant to the certification question. (Maj. opn., ante, at p. 342,
327 P.3d at p. 174.) Accordingly, there is no basis for the majority's assumption that by resting its
decision in part on “ variations in the actual exercise of control,” the trial court was “treat [ing]
them as the legal equivalent of variations in the right to control.” (ibid.) moreover, givenborello
and tieberg, the majority errs in stating that “how much control a hirer exercises ” does not
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“matter[ ],” and that the only thing that “matters” is “how much control the hirer retains the right
to exercise” (maj. opn., ante, at p. 340, 327 P.3d at p. 172) and whether “there were variations
in” Antelope Valley's “underlying right to exercise” control over its carriers (maj. opn., ante, at p.
341, 327 P.3d at p. 173, italics omitted).


I also do not entirely agree with the majority's assertion that, “[a]t the certification stage, the
importance of a form contract is not in what it says, but that the degree of control it spells out
is uniform across the class.” (Maj. opn., ante, 173 Cal.Rptr.3d at p. 341, 327 P.3d at p. 173.) As
noted above, to assess predominance, a court “must determine whether the elements necessary to
establish liability are susceptible of common proof or, if not, whether there are ways to manage
effectively proof of any elements that may require individualized evidence. [Citation.]” (Brinker,
supra, 53 Cal.4th at p. 1024, 139 Cal.Rptr.3d 315, 273 P.3d 513.) Insofar as the terms of a form
contract make clear that the alleged employer's right of control is extensive, it is more likely that
the elements necessary to establish liability will be susceptible of common proof and that there
will be ways effectively to manage proof of elements that may require individualized evidence.
Insofar as the terms of a form contract provide that the alleged employees retain extensive control
over the details of their work, it is less likely that the elements necessary to establish liability
will be susceptible of common proof and that there will be ways effectively to manage proof of
elements that may require individualized evidence. Accordingly, what a form contract says may
be of considerable importance in determining whether common issue predominate.


I also disagree we should limit our analysis to whether the trial court abused its discretion in
applying the “common law test” for employment, and *549  should ignore the FLSA factors
Borello adopted. (Maj. opn., ante, 173 Cal.Rptr.3d at pp. 338, 340, fn. 3, 327 P.3d at pp. 170,
172, fn. 3.) Contrary to what the majority indicates, neither the trial court nor the Court of Appeal
applied only “the common law test.” (Maj. opn., ante, at p. 338, 327 P.3d at p. 170.) The trial court
never used the phrase “common law” in either its ruling or during hearings on the certification
motion. It did, however, consistently refer during the hearings to “the Borello factors” and “the
criteria from the Borello case” and cite in its subsequent written ruling at least two of the FLSA
factors Borello adopted: whether the carriers “use helpers or substitutes from time to time” and
whether they can and do take action to “increase their profits” and “compensation.” ***354  1


(See Borello, 48 Cal.3d at p. 355, 256 Cal.Rptr. 543, 769 P.2d 399 [relevant FLSA factors include
“the alleged employee's opportunity for profit or loss depending on his managerial skill” and
his or her “employment of helpers”].) Consistent with this ruling, the Court of Appeal explained
that Borello (1) adopted both the Restatement factors and the “six-factor test developed by other
jurisdictions,” and (2) “cautioned that the individual factors—from the Restatement as well as the
six-factor test—‘ “cannot be applied mechanically as separate tests; they are intertwined and their
weight depends often on particular combinations.” ’ [Citation.]” Nor did the Court of Appeal use
the phrase “common law,” with a single exception: in quoting the passage of Borello that explains
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why “ ‘the “control” test,’ ” which derives from “ ‘common **184  law tradition,’ ” “ ‘is often of
little use in evaluating the infinite variety of service arrangements.’ ”


1 Like its final written ruling, the trial court's written tentative ruling did not mention the
“common law.” It did, however, state the court's intention to deny the certification motion
because “many” of the putative class members “will be found to be true independent
contractors” because they do not “satisfy the Borello factors for determination of employee
vs. independent contractor status.”


The lower courts' application of all the Borello factors is consistent with the arguments the
parties made below. In the briefs they filed in support of their certification motion and during
argument on the motion, plaintiffs argued that “[n]ewspaper delivery is an integral part of
[Antelope Valley's] business” and that “the carriers perform an integral part of [Antelope Valley's]
newspaper business.” “[W]hether the service rendered is an integral part of the alleged employer's
business” is one of the FLSA factors Borello adopted. (Borello, supra, 48 Cal.3d at p. 355,
256 Cal.Rptr. 543, 769 P.2d 399.) Moreover, in their briefing, plaintiffs relied on the “factor”
analysis the Court of Appeal used in Antelope Valley Press v. Poizner (2008) 162 Cal.App.4th
839, 75 Cal.Rptr.3d 887 (Poizner ) to find that Antelope Valley's carriers were employees rather
than independent contractors. Poizner, which involved Antelope Valley's workers' compensation
insurance premium, looked to all of the factors Borello cited, including the FLSA factors. (Id. at p.
853, 75 Cal.Rptr.3d 887.) Thus, plaintiffs did not, as the majority asserts, “proceed[ ] below on the
sole basis that they are employees under the common law.” (Maj. opn., ante, 173 Cal.Rptr.3d at p.
338, 327 P.3d at p. 170.) Likewise, in *550  its opposition to the certification motion, Antelope
Valley relied on the same two FLSA factors the trial court cited in its written ruling: some carriers
use “helpers or substitutes” to fulfill their contractual obligation and carriers have the “ability to
generate profits or incur losses.” Thus, the record does not support limiting our analysis to the
common law test for employment and ignoring the FLSA factors. 2


2 My conclusion reflects only fidelity to the record, not, as the majority asserts, any
“assumption” on my part. (Maj. opn., ante, 173 Cal.Rptr.3d at p. 340, fn. 3, 327 P.3d at p.
172, fn. 3.) In determining whether an order denying certification was error, an appellate
court should apply “the theory on which plaintiffs pursued class certification.” (Fairbanks
v. Farmers New World Life Ins. Co. (2011) 197 Cal.App.4th 544, 560, 128 Cal.Rptr.3d 888.)


Finally, I do not endorse the majority's dicta regarding the “interplay” between “the predominance
inquiry” and the Restatement factors in determining whether someone is an employee or an
independent contractor. (Maj. opn., ante, 173 Cal.Rptr.3d at p. 344, 327 P.3d at p. 175.) In
***355  light of the majority's conclusion, that discussion is unnecessary. Substantively, it is also
questionable in at least one respect. The majority asserts that certain Restatement “factors that
might on their face seem to turn solely on the peculiarities of the parties' particular arrangement,
the Restatement intended to depend as well on general custom with respect to the nature of the



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989044696&pubNum=0000661&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989044696&pubNum=0000661&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015914121&pubNum=0007047&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015914121&pubNum=0007047&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015914121&pubNum=0007047&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2015914121&pubNum=0007047&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025656063&pubNum=0007047&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2025656063&pubNum=0007047&originatingDoc=I9b1d57fd008111e490d4edf60ce7d742&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Ayala v. Antelope Valley Newspapers, Inc., 59 Cal.4th 522 (2014)
327 P.3d 165, 173 Cal.Rptr.3d 332, 164 Lab.Cas. P 61,495, 79 Cal. Comp. Cases 760...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 31


work.” (Maj. opn., ante, at p. 345, 327 P.3d at p. 176.) However, the Restatement comment the
majority quotes in support of this assertion describes, not multiple “factors,” but only one factor:
whether “ ‘the parties believe or disbelieve that the relation of master and servant exists.’ ” (Maj.
opn., ante, at p. 345, 327 P.3d at p. 176.) Moreover, the comment indicates, not that this factor
depends in part “on general custom with respect to the nature of the work” (maj. opn., ante, at p.
345, 327 P.3d at p. 176), but that a separate factor is “community custom in thinking that a kind
of service ... is rendered by servants” (Rest.2d Agency, § 220, com. m, p. 492; see also id., com.
h, p. 489 [listing as separate factors “the fact that the community regards those doing such work
as servants” and “the belief by the parties that there is a master and servant relation”] ).


For the preceding reasons, I concur in the judgment.


All Citations


59 Cal.4th 522, 327 P.3d 165, 173 Cal.Rptr.3d 332, 164 Lab.Cas. P 61,495, 79 Cal. Comp. Cases
760, 14 Cal. Daily Op. Serv. 7303, 2014 Daily Journal D.A.R. 8620
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2 Cal.4th 1254, 833 P.2d 545, 10 Cal.Rptr.2d 538, 61 USLW 2102
Supreme Court of California


BANK OF THE WEST, Petitioner,
v.


THE SUPERIOR COURT OF CONTRA COSTA COUNTY, Respondent;
INDUSTRIAL INDEMNITY COMPANY et al., Real Parties in Interest.


No. S019556.
Jul 30, 1992.


SUMMARY


The trial court granted summary adjudication of issues in favor of a comprehensive liability insurer,
declaring that provisions in a policy issued to a bank covering “damages” the insured must pay
for injury arising out of “unfair competition” in the course of “advertising activities,” did not
cover restitutionary relief paid by the bank under § 17203 of the Unfair Business Practices Act
(Bus. & Prof. Code, § 17200 et seq.). The claims paid by the bank were based on the inadequacy
of disclosures to consumers and illegality of the terms of loans to finance automobile insurance
premiums. (Superior Court of Contra Costa County, Nos. C88-04328, C88-04346 and C89-00665,
Richard S. Flier, Judge.) The Court of Appeal, First Dist., Div. Four, No. A050298, granted the
bank's petition for a writ of mandate and vacated the trial court's order.


The Supreme Court reversed the judgment of the Court of Appeal. The court held that insurance
coverage for “advertising injury” due to “unfair competition” is limited to claims under the
common law and excludes statutory claims; that the policy provision covered “damages,” which
are available for common law unfair competition, but not relief under Bus. & Prof. Code, § 17203,
which provides for disgorgement or restitution. So read, the provision was not ambiguous and
no construction in favor of the insured was called for. The court further held that the settlement
payment represented disgorgement, since if it did not it would not have been for a violation of the
act, and if not for such a violation, it could not have been for “unfair competition.” The court also
held that the claims were not based on “unfair competition” arising under “advertising activities”
so as to be insurable under the policy. Although the bank advertised the loan program in question
to insurance agents for customers desiring to pay insurance premiums in installments, consumers
were not aware of the advertising activities. The policy provision required a causal connection
between “advertising activities” and “advertising injury.” A mere remote connection between the
bank's advertisements and the lending practices resulting in the consumer claims *1255  did not
give rise to coverage. (Opinion by Panelli, J., with Lucas, C. J., Arabian, Baxter and George, JJ.,
concurring. Separate concurring opinion by Mosk, J., with Kennard, J., concurring.)
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HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c, 1d)
Insurance Contracts and Coverage § 79--Risks Covered by Liability Insurance--Damages for
Unfair Competition--Restitution Under Unfair Business Practices Act.
The trial court properly granted summary adjudication of issues in favor of a comprehensive
liability insurer, declaring that provisions in a policy issued to a bank covering “damages” the
insured must pay for injury arising out of “unfair competition” in the course of “advertising
activities,” did not cover restitutionary relief paid by the bank in settlement of a consumer class
action alleging violations of the Unfair Business Practices Act (Bus. & Prof. Code, § 17200 et
seq.). Insurance coverage for “advertising injury” due to “unfair competition” is limited to claims
under the common law and excludes statutory claims; the provision covers “damages,” which
are available for common law unfair competition, but not by way of relief under § 17203 of the
act, which provides for disgorgement or restitution. So read, the provision was not ambiguous
and no construction in favor of the insured was called for. The settlement payment represented
disgorgement, since if it did not it would not have been for a violation of the act, and if not for such
a violation, it could not have been for “unfair competition.” (Disapproving United Farm Workers
of America v. Superior Court (1975) 47 Cal.App.3d 334, 344 [120 Cal.Rptr. 904], to the extent it
is inconsistent with the court's opinion.)


[See Cal.Jur.3d, Insurance Contracts and Coverage, § 322; 11 Witkin, Summary of Cal. Law (9th
ed. 1990) Equity, § 95.]


(2)
Unfair Competition § 3--Unfair Practices--Purpose.
The primary purpose of the Unfair Business Practices Act (Bus. & Prof. Code, § 17200 et seq.) is
to extend to the entire consuming public the protection once afforded only to business competitors,
since the common law tort of unfair competition, which required a showing of competitive injury,
did not provide an effective remedy for consumers. Statutory “unfair competition” extends to
all unfair and deceptive business practices, and thus cannot be equated with the common law
definition of unfair competition. *1256


(3)
Insurance Contracts and Coverage § 15--Interpretation Against Insurer-- Ambiguity.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000298&cite=CABPS17203&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=47CAAPP3D334&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_344&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_344 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=47CAAPP3D334&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_344&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_344 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975104169&pubNum=227&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0284156801&pubNum=0122474&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0305881840&pubNum=0155658&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0305881840&pubNum=0155658&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17200&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Bank of the West v. Superior Court, 2 Cal.4th 1254 (1992)
833 P.2d 545, 10 Cal.Rptr.2d 538, 61 USLW 2102


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


Although insurance contracts have special features, they are still contracts to which the ordinary
rules of contractual interpretation apply, including Civ. Code, § 1649, providing that ambiguous
or uncertain terms are to be interpreted in the sense in which the promisor believed the promisee
understood it. As applied to a promise of coverage in an insurance policy, the rule protects not the
subjective beliefs of the insurer but, rather, the objectively reasonable expectations of the insured.
Only if this rule does not resolve the ambiguity is it resolved against the insurer. Thus, a court faced
with an argument for coverage based on assertedly ambiguous policy language must first attempt
to determine whether coverage is consistent with the insured's objectively reasonable expectations.
In so doing, the court must interpret the language in context, with regard to its intended function
in the policy, since language in a contract must be construed in the context of the instrument as a
whole, and in the circumstances of that case, and cannot be found to be ambiguous in the abstract.


[See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 699.]


(4)
Insurance Contracts and Coverage § 79--Risks Covered by Liability Insurance--Return of
Wrongfully Acquired Property.
One may not insure against the risk of being ordered to return money or property that has been
wrongfully acquired. Such orders do not award “damages” as that term is used in insurance
policies.


(5)
Unfair Competition § 10--Actions--Damages and Injunctive Relief.
The purpose of Bus. & Prof. Code, § 17203, authorizing courts to make orders to restore to any
person in interest any money or property which may have been acquired by unfair competition,
is to deter future violations of the Unfair Business Practices Act (Bus. & Prof. Code, § 17200 et
seq.) and to foreclose retention by the violator of its ill-gotten gains. If insurance coverage were
available for monetary awards under the act, a person found to have violated the act would simply
shift the loss to his or her insurer and, in effect, retain the proceeds of the unlawful conduct, a
result inconsistent with the act's deterrent purpose. Insurable “damages” do not include claims for
costs incurred in disgorging money that has been wrongfully acquired; hence, there is no insurance
coverage for such claims under Bus. & Prof. Code, § 17203.


(6)
Unfair Competition § 4--Acts Constituting Unfair Competition-- Advertising--What Constitutes.
Claims settled by a bank that were *1257  based on the inadequacy of disclosures to borrowers
and illegality of the terms of the loans, did not amount to “unfair competition” arising under
“advertising activities” so as to be insurable under a comprehensive liability policy. Although the
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bank advertised the loan program in question to insurance agents for customers desiring to pay
insurance premiums in installments, consumers were not aware of the advertising activities. The
policy provision required a causal connection between “advertising activities” and “advertising
injury.” A mere remote connection between the bank's advertisements and the lending practices
resulting in the consumer claims did not give rise to coverage.
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PANELLI, J.


Comprehensive general liability (CGL) insurance policies generally include coverage for
“advertising injury.” This coverage, as ordinarily written, applies to “damages” the insured
must pay for injury arising out of “unfair competition” occurring in the course of the insured's
“advertising activities.” We granted review to consider questions regarding the scope of coverage
afforded by this standard policy language. As we shall explain, we hold that the CGL policy does
not cover claims for advertising injury that arose under the Unfair Business Practices Act. (Bus.
& Prof. Code, § 17200 et seq. 1  )
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1 All further references to statutes are to the Business and Professions Code except as noted
or as the context may require.


Facts and Procedural History
Plaintiffs Industrial Indemnity Company and Industrial Insurance Company of Hawaii, Ltd.
(collectively Industrial) have sued for a declaratory judgment determining their obligations under
a CGL policy issued to Central Bank. Defendant Bank of the West is Central Bank's successor
in interest. (This opinion refers to both entities collectively as the Bank.) Judgment has not been
entered. However, by granting Industrial's motion for summary adjudication of issues the trial
court has decided that language in the Bank's CGL policy relating to “advertising injury” does
not give rise to coverage for the particular claims involved in this case. It is this order that we
are reviewing. We are not called upon to decide any other coverage issues or any issues involving
the duty to defend.


The coverage dispute arises out of the Bank's settlement of a consumer class action entitled Fallat v.
Central Bank (Super. Ct., S.F., No. 865597). To summarize the relevant facts, the Bank developed
a program to finance automobile insurance premiums for consumers who preferred to pay in
installments. The Bank did not advertise the so-called “Coast Program” directly to consumers.
Instead, the Bank informed insurance agents that it was willing to lend money to finance premiums
and that it would pay fees to agents who referred such business to the Bank. Nor did consumers
apply directly to the Bank for loans. Instead, when a consumer expressed a desire to extend
payment the insurance agent would ask for a down payment of 20 to 30 percent, obtain the
consumer's power of attorney, and apply for a loan *1259  in the consumer's name. Sometime
later, the consumer would receive notice of the loan's acceptance by the Bank and disclosure of
its terms. Until receiving such notice, many consumers were unaware both of the Coast Program's
existence and that loans had in fact been made. Many were also unaware of the terms of the loans,
which included interest at rates of over 126 percent, as well as substantial fees and penalties. Some
consumers, upon receiving notification, sought to cancel their loans by paying the balance due.
However, the Bank did not permit cancellation.


In their complaint against the Bank, the Fallat plaintiffs alleged violations of the federal Truth-
in-Lending Act (15 U.S.C. § 1601 et seq.), the Unruh Act (Civ. Code, § 1801 et seq.), the Unfair
Business Practices Act (§ 17200 et seq.), and a state statute that prohibits excessive liquidated
damages (Civ. Code, § 1671). The Fallat plaintiffs also alleged that the loans were unconscionable
and that the Bank had breached the covenant of good faith and fair dealing.


The case was removed to federal court, which remanded all but the federal claims. (Fallat
v. Central Bank (N.D. Cal., No. C-86-6521 RFP).) On the Fallat plaintiffs' motion for partial
summary judgment, the federal court held that the Bank had violated the Truth-in-Lending Act
by miscalculating and misdisclosing the interest rate and by failing to give disclosures required
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by federal law before the loans were consummated. (See 15 U.S.C. § 1638.) In its order, the
court explained that the Bank's miscalculation of interest “resulted in an understatement of an
already astronomical APR by over 20 percentage points.” The court also found that the additional
“error” of untimely disclosure “was built into the incentives given to insurance agents responsible
for recommending the Coast Program to their clients.” As the court explained, “[t]o the extent
insurance agents' compensation is tied to their level of policy sales, such agents have a strong
incentive to ‘sell’ a loan program like the Coast Program without making the required [Truth-in-
Lending Act] disclosures that could jeopardize a potential sale.”


Several months after the federal court ruled, the state court in Fallat addressed the parties' motions
for summary adjudication of issues related to the state law claims. The court's order disposing of
these motions eliminated the plaintiffs' claims under the Unruh Act (Civ. Code, § 1801 et seq.) and
the covenant of good faith and fair dealing but allowed the remaining claims to proceed.


The federal and state court rulings considerably narrowed the scope of the dispute between the
Fallat plaintiffs and the Bank. Although the plaintiffs continued to seek injunctive and declaratory
relief, the only remaining *1260  claims under which plaintiffs sought to recover money were
their claims under the Unfair Business Practices Act (§ 17203), the statute prohibiting excessive
liquidated damages (Civ. Code, § 1671), and the Truth-in-Lending Act (15 U.S.C. § 1640). In their
complaint, the Fallat plaintiffs incorporated each of their claims into their request for relief under
the Unfair Business Practices Act. Indeed, the Fallat plaintiffs' only demand for money, other than
for punitive damages and attorneys' fees, was for “restitution ... of any and all amounts collected
by defendants through their unlawful and unfair business practices ....” (Cf. § 17203 [authorizing
such relief].)


It was in this posture that the Fallat case settled. Pursuant to a class-wide settlement agreement,
the Bank paid the plaintiffs $500,000 and attorneys fees, and agreed to make several changes in
the operation of its Coast Program. The settlement agreement did not characterize the $500,000
payment as attributable to any particular claim. However, in the parties' joint motion for approval
of the settlement the Fallat plaintiffs' counsel expressed the opinion that $500,000 represented the
amount that could be recovered either as the return of unlawful liquidated damages (Civ. Code, §
1671) or as the maximum statutory recovery under the Truth-in-Lending Act (15 U.S.C. § 1640(a)
(2)(b)).


At some point before the Fallat parties agreed to settle, the Bank began to assert that its CGL
policy covered the claims in that action. Industrial responded by filing a complaint for declaratory
judgment, asking the court to declare that the policy did not provide coverage. The Bank cross-
complained for breach of the insurance contract.
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The ensuing litigation focused on a single theory of coverage: The Bank sought to prove that the
amounts it had paid to the Fallat plaintiffs were “damages” for “unfair competition” that occurred
in the course of the Bank's “advertising activities.” To support its argument, the Bank looked to
the statutory definition of “unfair competition” contained in the Unfair Business Practices Act. (§
17200.) 2  Industrial, in contrast, sought to prove that the policy referred to the common law tort of
unfair competition rather than to conduct prohibited by the act. Industrial also sought to prove that
insurance was not available for restitutionary relief under the act, 3  and that the Fallat plaintiffs'
claims had not occurred “in the course of [the Bank's] advertising activities” within the meaning
of the policy. *1261


2 Section 17200 provides:
“As used in this chapter, unfair competition shall mean and include unlawful, unfair or
fraudulent business practice and unfair, deceptive, untrue or misleading advertising and any
act prohibited by Chapter 1 (commencing with Section 17500) of Part 3 of Division 7 of the
Business and Professions Code.” (Italics added.)


3 The only nonpunitive monetary relief available under the Unfair Business Practices Act is
the form of restitution described in section 17203:
“Any person performing or proposing to perform an act of unfair competition within this state
may be enjoined in any court of competent jurisdiction. The court may make such orders or
judgments, including the appointment of a receiver, as may be necessary to prevent the use or
employment by any person of any practice which constitutes unfair competition, as defined in
this chapter, or as may be necessary to restore to any person in interest any money or property,
real or personal, which may have been acquired by means of such unfair competition.” (Italics
added.)


Industrial moved for summary adjudication of issues to obtain a ruling on the Bank's theory of
coverage. The superior court granted the motion. In its order, the court decided the following issues
in Industrial's favor, thus holding, in effect, that coverage for “advertising injury” did not include
the Fallat plaintiffs' claims:


“1. The phrase ‘unfair competition’ in the policies insuring [the] Bank and issued by Industrial ...
means the common law tort of unfair competition;


“2. The Fallat claim does not allege, and could not be amended to allege, the common law tort
of unfair competition;


“3. The policies insuring [the] Bank issued by Industrial ... do not cover claims for equitable or
restitutionary relief such as provided for in Business and Professions Code Section 17203; and
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“4. The acts on which the Fallat claim was based did not occur in the course of [the] Bank's or the
Coast Program's ‘advertising activities' within the meaning of the policies referred to in paragraph
1.”


When the Bank challenged this ruling in a petition for writ of mandate, the Court of Appeal found
coverage and vacated the trial court's order. The court did not conclude that the Fallat plaintiffs had
alleged common law claims for unfair competition. Instead, contrary to the weight of authority,
the court held that the policy term “unfair competition” was ambiguous and could refer either to
the common law or to conduct prohibited by the Unfair Business Practices Act. The court resolved
the perceived ambiguity against Industrial.


In response to Industrial's further argument that insurable “damages” do not include the restoration
of amounts obtained through violations of the Unfair Business Practices Act, the Court of Appeal
concluded that the Fallat action could be viewed as seeking compensatory damages in addition
to statutory restitution. Although the act does not authorize compensatory damages, the court
believed that the law on this point was uncertain. The court also resolved this perceived uncertainty
in the law against Industrial. Finally, the court held that the instances of “unfair competition”
alleged in *1262  the Fallat complaint had “occurred in the course of [the Bank's] advertising
activities” within the meaning of the policy.


We granted Industrial's petition for review.


Discussion
(1a) The ultimate question before us is whether language in the CGL policy concerning
“advertising injury” provides coverage for the claims asserted in the Fallat action and, thus, for
the Bank's payment to settle such claims.


The relevant policy language provides: “The company [Industrial] will pay on behalf of the insured
[the Bank] all sums which the insured shall become legally obligated to pay as damages because
of ... advertising injury to which this insurance applies .... ‘Advertising injury’ means injury arising
out of an offense committed during the policy period occurring in the course of the named insured's
advertising activities, if such injury arises out of libel, slander, defamation, violation of right of
privacy, unfair competition, or infringement of copyright, title or slogan.” (Italics added.)


This language appears in a “Liability Extended Coverage Endorsement” attached to the Bank's
CGL policy. Through various renewals, the policy was in effect from April 1, 1984, to April 1,
1986. The language of the endorsement generally follows that of a form drafted in 1973 by the
Insurance Services Office, Inc. (ISO), an organization that develops standard policy forms for
the insurance industry and collects statistical data and estimates risks relevant to the forms. (See
generally In re Insurance Antitrust Litigation (9th Cir. 1991) 938 F.2d 919.) In 1986 ISO developed
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a revised CGL policy that replaced the term “unfair competition” with “style of doing business.”
However, several insurance companies continue to offer coverage under the older form and many
coverage disputes under the older form, including this case, remain pending.


A. The Policy Term “Unfair Competition” Does Not Refer
to Conduct Prohibited by the Unfair Business Practices Act.


The Court of Appeal, as already mentioned, held that the CGL policy's reference to “unfair
competition” was ambiguous and could refer either to statutory or to common law claims.
Industrial challenges this conclusion.


The Court of Appeal's decision in this case stands virtually alone among published opinions
in holding that the CGL policy's standard language *1263  covers claims under a state
statute prohibiting unfair business practices. The authority against coverage for such claims is
overwhelming. (Seaboard Sur. Co. v. Ralph Williams' N.W. Chrys. P., Inc. (1973) 81 Wn.2d 740,
[504 P.2d 1139, 1140-1143]; Ruder & Finn Inc. v. Seaboard Sur. Co. (1981) 52 N.Y.2d 663 [439
N.Y.S.2d. 858, 422 N.E.2d. 518, 522]; Pine Top Ins. v. Public Util. D. 1 of Chelan Cty. (E.D.Wash.
1987) 676 F.Supp. 212, 215-217; Globe Indem. Co. v. First American State Bank (W.D.Wash.
1989) 720 F.Supp. 853, 855-857; Westfield Ins. Co. v. TWT, Inc. (N.D.Cal. 1989) 723 F.Supp. 492,
496; Boggs v. Whitaker, Lipp & Helea, Inc. (1990) 56 Wn.App. 583 [784 P.2d 1273, 1275-1276];
Aetna Cas. & Sur. Co. v. Trans World Assur. Co. (N.D.Cal. 1990) 745 F.Supp. 1524, 1528-1529;
Tigera Group, Inc. v. Commerce & Industry Ins. (N.D.Cal. 1991) 753 F.Supp. 858, 859-861;
Nationwide Mut. Ins. Co. v. Dynasty Solar, Inc. (N.D.Cal. 1990) 753 F.Supp. 853, 855-858.)


In two published opinions, lower federal courts in the Ninth Circuit have found a duty to defend
claims under the Unfair Business Practices Act. (American States Insurance Co. v. Canyon Creek
(N.D.Cal. 1991) 786 F.Supp. 821, 827-828; Keating v. National Union Fire Ins. Co. (C.D.Cal.
1990) 754 F.Supp. 1431, 1435-1437, 1441.) However, these holdings are against the clear weight
of authority both generally and in the Ninth Circuit. (See the cases cited above.)


The majority of courts have concluded that the term “unfair competition” as used in policy
language defining “advertising injury” refers to the common law tort of unfair competition rather
than to conduct prohibited by unfair business practice statutes. As we shall explain, this conclusion
substantially limits the scope of coverage.


The common law tort of unfair competition is generally thought to be synonymous with the act of
“passing off” one's goods as those of another. The tort developed as an equitable remedy against the
wrongful exploitation of trade names and common law trademarks that were not otherwise entitled
to legal protection. (See generally 1 Callmann, Unfair Competition, Trademarks & Monopolies
(4th ed. 1981) §§ 2.01-2.03.) According to some authorities, the tort also includes acts analogous
to “passing off,” such as the sale of confusingly similar products, by which a person exploits a
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competitor's reputation in the market. (See Rest., Torts, §§ 711-743; see also 1 Callmann, supra,
§ 2.04.)


Expansion of legal remedies against deceptive business practices occurred not so much through
the common law as through the enactment of statutes, particularly the Federal Trade Commission
Act. (15 U.S.C. § 45.) Of particular importance was a 1938 amendment to the act, which expanded
the *1264  Federal Trade Commission's (FTC) preexisting jurisdiction over “unfair methods of
competition” to include “unfair or deceptive acts or practices.” (52 Stat. 111 (1938), amending 15
U.S.C. § 45.) This amendment, which became a model for state regulatory statutes, gave the FTC
jurisdiction over unfair business practices that harmed the public, whether or not such practices
also implicated the interests of competitors. (See FTC v. Sperry & Hutchinson Co. (1972) 405
U.S. 233, 239-244 [31 L.Ed.2d 170, 176-179, 92 S.Ct. 898.) A host of so-called “little FTC Acts”
followed, including California's Unfair Business Practices Act. (§ 17200 et seq.; see also Civ.
Code, former § 3369.)


(2) The primary purpose of these statutes was to “extend[] to the entire consuming public the
protection once afforded only to business competitors.” (Barquis v. Merchants Collection Assn.
(1972) 7 Cal.3d 94, 109 [101 Cal.Rptr. 745, 496 P.2d 817], interpreting Civ. Code, former §
3369.) The common law tort of unfair competition, which required a showing of competitive
injury, did not provide an effective remedy for consumers. (See Committee on Children's
Television, Inc. v. General Foods Corp. (1983) 35 Cal.3d 197, 209 [197 Cal.Rptr. 783, 673
P.2d 660]; Barquis v. Merchants Collection Assn., supra, 7 Cal.3d at pp. 109-110.) In contrast,
statutory “unfair competition” extends to all unfair and deceptive business practices. For this
reason, the statutory definition of “unfair competition” “cannot be equated with the common law
definition ....” (Barquis v. Merchants Collection Assn., supra, 7 Cal.3d at p. 109, interpreting Civ.
Code, former § 3369.)


(1b) The majority of published opinions, as already mentioned, hold that insurance coverage for
“advertising injury” due to “unfair competition” is limited to claims under the common law and
excludes statutory claims. The Bank takes issue with these holdings. ( 3) Because the CGL policy
does not define “unfair competition,” that term, according to the Bank, is ambiguous and must be
construed against the insurer. (See Gray v. Zurich Insurance Co. (1966) 65 Cal.2d 263, 269 [54
Cal.Rptr. 104, 419 P.2d 168].)


The Bank has invoked this rule of construction too early in the interpretive process. While
insurance contracts have special features, they are still contracts to which the ordinary rules of
contractual interpretation apply. (See AIU Ins. Co. v. Superior Court (1990) 51 Cal.3d 807, 822
[274 Cal.Rptr. 820, 799 P.2d 1253] (AIU).) The fundamental goal of contractual interpretation is
to give effect to the mutual intention of the parties. (Civ. Code, § 1636.) If contractual language
is clear and explicit, it governs. (Civ. Code, § 1638.) On the other hand, “[i]f the terms of a
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promise are in any respect ambiguous or uncertain, it must be interpreted in the sense in which
the promisor *1265  believed, at the time of making it, that the promisee understood it.” (Id.,
§ 1649; see AIU, supra, 51 Cal.3d at p. 822.) This rule, as applied to a promise of coverage in
an insurance policy, protects not the subjective beliefs of the insurer but, rather, “the objectively
reasonable expectations of the insured.” (AIU, supra, at p. 822.) Only if this rule does not resolve
the ambiguity do we then resolve it against the insurer. (See AIU, supra, at p. 822.)


In summary, a court that is faced with an argument for coverage based on assertedly ambiguous
policy language must first attempt to determine whether coverage is consistent with the insured's
objectively reasonable expectations. In so doing, the court must interpret the language in context,
with regard to its intended function in the policy. (Producers Dairy Delivery Co. v. Sentry Ins.
Co. (1986) 41 Cal.3d 903, 916-917 & fn. 7 [226 Cal.Rptr. 558, 718 P.2d 920].) This is because
“language in a contract must be construed in the context of that instrument as a whole, and in the
circumstances of that case, and cannot be found to be ambiguous in the abstract.” (Id., at p. 916,
fn. 7, italics added; cf. Civ. Code, § 1641.)


(1c) It is obviously possible to argue that the term “unfair competition,” in the abstract, might refer
to statutory claims. As the Bank correctly observes, policy terms must be read in their “ordinary
and popular sense” (Civ. Code, § 1644; see also AIU, supra, 51 Cal.3d at p. 822; cf. Reserve Ins.
Co. v. Pisciotta (1982) 30 Cal.3d 800, 807 [180 Cal.Rptr. 628, 640 P.2d 764]), and definitions of
“unfair competition” in standard dictionaries generally include acts that harm the public as well
as acts that harm competitors only. One dictionary, for example, defines “unfair competition” as
“business competition effected by an act that is deceptive and in effect a fraud on the public or
that otherwise violates the legal and equitable rights of a competitor or the public.” (See Webster's
Third New Internat. Dict. (unabridged ed. 1961) p. 2494; cf. Random House Dict. of the English
Language (unabridged ed. 1979) p. 1549 [giving “unfair competition” as a synonym for “unfair
practices”].)


While the foregoing argument is probably correct as a matter of abstract philology, it is defective
as a matter of policy interpretation because it disregards the context. The policy does not purport
to cover “unfair competition” in the abstract; instead, it covers “damages” for “advertising injury”
caused by “unfair competition.” Read in this context, the term “unfair competition” can only refer
to a civil wrong that can support an award of damages.


Damages are available for common law unfair competition (see generally 4 Callmann, supra, §§
22.48-22.51) and for each of the other wrongs *1266  enumerated in the CGL policy's advertising
injury coverage (i.e., libel, slander, defamation, violation of right of privacy, and infringement of
copyright, title or slogan).
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In contrast, damages are not available under section 17203. (Dean Witter Reynolds, Inc. v. Superior
Court (1989) 211 Cal.App.3d 758, 774 [259 Cal.Rptr. 789]; Industrial Indemnity Co. v. Superior
Court (1989) 209 Cal.App.3d 1093, 1095-1097 [257 Cal.Rptr. 655]; 11 Witkin, Summary of Cal.
Law (9th ed. 1990) Equity, § 95, p. 776; see also Chern v. Bank of America (1976) 15 Cal.3d
866, 875 [127 Cal.Rptr. 110, 544 P.2d 1310] [interpreting the nearly identical language of section
17535].) The only nonpunitive monetary relief available under the Unfair Business Practices
Act is the disgorgement of money that has been wrongfully obtained or, in the language of the
statute, an order “restor[ing] ... money ... which may have been acquired by means of ... unfair
competition.” (§ 17203; cf. §§ 17206, 17207 [penalties].)


The Bank argues that the term “damages” for insurance purposes includes virtually all forms of
monetary relief, including disgorgement orders under section 17203. However, the argument is too
broad. (4) It is well established that one may not insure against the risk of being ordered to return
money or property that has been wrongfully acquired. Such orders do not award “damages” as
that term is used in insurance policies. (See Jaffe v. Cranford Ins. Co. (1985) 168 Cal.App.3d 930,
934-935 [214 Cal.Rptr. 567]; AIU, supra, 51 Cal.3d at p. 836; see also O'Neill Investigations v.
Ill. Emp. Ins., etc. (Alaska 1981) 636 P.2d 1170, 1173-1177; Central Dauphin School v. American
Cas. Co. (1981) 493 Pa. 254 [426 A.2d 94, 95-97, 21 A.L.R.4th 884]; Haines v. St. Paul Fire &
Marine Ins. Co. (D.Md. 1977) 428 F.Supp. 435, 439-442; Seaboard Sur. Co. v. Ralph Williams'
N.W. Chrys. P., Inc., supra, 504 P.2d at pp. 1140-1143.)


(5) To explain the conclusion that insurable damages do not include the costs of disgorgement
under section 17203, it is necessary to review the scope and purpose of the Unfair Business
Practices Act and its remedial provisions.


The Unfair Business Practices Act defines “unfair competition” as any “unlawful, unfair or
fraudulent business practice and unfair, deceptive, untrue or misleading advertising ....” (§ 17200.)
The Legislature intended this “sweeping language” to include “ ‘anything that can properly be
called a business practice and that at the same time is forbidden by law.’ ” (Barquis v. Merchants
Collection Assn., supra, 7 Cal.3d at pp. 111, 113, citation omitted.) In drafting the act, the
Legislature deliberately traded the attributes of tort *1267  law for speed and administrative
simplicity. As a result, to state a claim under the act one need not plead and prove the elements of
a tort. Instead, one need only show that “members of the public are likely to be deceived.” (Chern
v. Bank of America, supra, 15 Cal.3d at p. 876; see also Committee on Children's Television, Inc.
v. General Foods Corp., supra, 35 Cal.3d at p. 211.)


Section 17203, which incorporates the broad, statutory definition of “unfair competition,” permits
“any court of competent jurisdiction” to enjoin “[a]ny person performing or proposing to perform
an act of unfair competition ....” (§ 17203.) The section also authorizes courts to make such orders
as “may be necessary to restore to any person in interest any money or property, real or personal,
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which may have been acquired by means of such unfair competition.” (Ibid.) The purpose of such
orders is “to deter future violations of the unfair trade practice statute and to foreclose retention by
the violator of its ill-gotten gains.” (Fletcher v. Security Pacific National Bank (1979) 23 Cal.3d
442, 449 [153 Cal.Rptr. 28, 591 P.2d 51] [interpreting the nearly identical language of section
17535]; see also People v. Superior Court (Jayhill) (1973) 9 Cal.3d 283, 288-289 & fn. 3 [107
Cal.Rptr. 192, 507 P.2d 1400, 55 A.L.R.3d 191].) The Legislature considered this purpose so
important that it authorized courts to order restitution without individualized proof of deception,
reliance, and injury if necessary to prevent the use or employment of an unfair practice. (Committee
on Children's Television, Inc. v. General Foods Corp., supra, 35 Cal.3d at p. 211; see also Fletcher
v. Security Pacific National Bank, supra, 23 Cal.3d at pp. 449-453.)


If insurance coverage were available for monetary awards under the Unfair Business Practices
Act, a person found to have violated the act would simply shift the loss to his insurer and, in
effect, retain the proceeds of his unlawful conduct. Such a result would be inconsistent with the
act's deterrent purpose. As we have previously explained, “ ‘[t]o permit the [retention of even] a
portion of the illicit profits, would impair the full impact of the deterrent force that is essential
if adequate enforcement [of the law] is to be achieved. One requirement of such enforcement is
a basic policy that those who have engaged in proscribed conduct surrender all profits flowing
therefrom.’ ” (Fletcher v. Security Pacific National Bank, supra, 23 Cal.3d at p. 451, quoting
Securities & Exchange Com'n v. Golconda Mining Co. (S.D.N.Y. 1971) 327 F.Supp. 257, 259-260
[brackets in Fletcher].)


The Court of Appeal below, which found coverage for statutory unfair competition claims under
section 17203, sacrificed the deterrent goal of the Unfair Business Practices Act to a rule of
construction, i.e., the principle that insurance policies should be interpreted to maximize coverage.
The sacrifice, *1268  however, is unnecessary if one applies the rule that insurable damages do
not include costs incurred in disgorging money that has been wrongfully acquired. This rule bars
coverage for claims under section 17203.


This was the reasoning of the court that first addressed the issue that is now before us. (Seaboard
Sur. Co. v. Ralph Williams' N.W. Chrys. P., Inc., supra, 504 P.2d 1139 (Seaboard).) The insured
in Seaboard, an automobile dealer, had been sued by the Attorney General of Washington for
violations of Washington's Consumer Protection Act. The Washington statute, like California's
Unfair Business Practices Act, prohibited “unfair methods of competition and unfair or deceptive
acts or practices” and authorized the court to award injunctive relief and disgorgement but not
damages. The dealer's liability insurer sued for declaratory relief to establish that it had no duty to
defend under policy language providing coverage for “unfair competition” that caused “advertising
injury.” The Supreme Court of Washington held that the insurer had no duty to defend because
the action did not threaten the insured with a judgment for “damages” within the meaning of the
policy. (Id., at pp. 1140-1143.)
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The principle that underlies the Seaboard decision is recognized in California law. The leading case
is Jaffe v. Cranford Ins. Co., supra, 168 Cal.App.3d 930 (Jaffe). The insured in Jaffe, a psychiatrist,
was prosecuted by the Attorney General for the fraudulent receipt of Medi-Cal payments. The
insured's malpractice insurer refused to provide a defense in the criminal action. After the insured
was acquitted, he sued the insurer for reimbursement of his defense costs. Observing that his policy
covered “damages,” the insured argued that one consequence of a conviction might have been an
order requiring him to reimburse the state for Medi-Cal overpayments. (See Welf. & Inst. Code,
§ 14172.)


The Jaffe court rejected the insured's argument as dependent on an overly broad interpretation
of the term “damages.” As the court explained, “ ‘[d]amages' describes a payment made to
compensate a party for injuries suffered. [In contrast, the return of Medi-Cal overpayments] is
more properly characterized as restitutionary rather than compensatory in nature. The defendant is
asked to return something he wrongfully received; he is not asked to compensate the plaintiff for
injury suffered as a result of his conduct. At least absent demonstrably unusual circumstances, we
have doubts whether an insurance policy which purported to insure a party against payments of a
restitutionary nature would comport with public policy. Although the concept of ‘restitution’ may
have a broader meaning in other contexts, we limit our reference to it here to situations in which
the defendant is required to restore to the plaintiff that which was wrongfully acquired.” (Jaffe,
supra, 168 Cal.App.3d at p. 935.) *1269


This reasoning has also found acceptance in other jurisdictions. For example, in O'Neill
Investigations v. Ill. Emp. Ins., etc., supra, 636 P.2d 1170, the Supreme Court of Alaska held
that a debt collector's professional liability insurance did not cover a claim under that state's
Unfair Trade Practices and Consumer Protection Act for the restoration of money acquired from
consumers through unfair collection practices. (See id., at pp. 1173-1177.) In Central Dauphin
School v. American Cas. Co., supra, 426 A.2d 94, 95-97, the Supreme Court of Pennsylvania
held that a school district's liability insurance policy did not cover a claim by taxpayers for the
return of unlawfully collected taxes. Similarly, in Haines v. St. Paul Fire & Marine Ins. Co., supra,
428 F.Supp. 435, 439-442, the federal court for the District of Maryland held that a law firm's
professional liability insurance did not cover an action by the Securities Exchange Commission
that threatened the insured with a judgment requiring it to disgorge attorneys' fees; the action did
not seek “damages” within the meaning of the insurance policy.


The public policy rationale that underlies these holdings, explicitly or implicitly, is this: When the
law requires a wrongdoer to disgorge money or property acquired through a violation of the law,
to permit the wrongdoer to transfer the cost of disgorgement to an insurer would eliminate the
incentive for obeying the law. Otherwise, the wrongdoer would retain the proceeds of his illegal
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acts, merely shifting his loss to an insurer. (Cf. Jaffe, supra, 168 Cal.App.3d at p. 935; Central
Dauphin School v. American Cas. Co., supra, 426 A.2d at p. 96.) 4


4 The Bank argues that Industrial waived the “public policy” issue by failing to raise it
below. To the contrary, Industrial has advanced this position throughout the litigation. Citing
Jaffe, supra, 168 Cal.App.3d 930, as authority, Industrial argued in its motion for summary
adjudication that “[c]laims for ... restitutionary relief ... such as authorized by Sections 17200
et seq. do not entail ‘damages' under liability insurance policies.” Industrial prevailed on this
issue in the trial court and renewed it in the Court of Appeal, which discussed the issue in
its opinion.
Upon close examination, the Bank's claim of “waiver” boils down to the observation that
Industrial did not attach the “public policy” label to its argument.


The Bank does not argue that monetary relief under the Unfair Business Practices Act is not
intended to serve the goal of deterrence. Instead, the Bank argues that insurance for statutory
restitution is permissible because the holding in Jaffe, supra, 168 Cal.App.3d 930, did not survive
this court's decision in AIU, supra, 51 Cal.3d 807. To the contrary, AIU confirms the holding in
Jaffe.


The insured in AIU, who had allowed hazardous wastes to contaminate groundwater, was
ordered to reimburse the government for its cleanup and response costs under the Comprehensive
Environmental Response, Compensation, and Liability Act. (42 U.S.C. § 9601 et seq.) One of
the questions *1270  before us was whether the government's suit for reimbursement of cleanup
costs was an action for “damages” within the meaning of a CGL policy. We held that the suit
did seek “damages” because the judgment awarding reimbursement was analogous to a judgment
awarding damages for injury to property, measured by the cost of restoring the property to its
original condition. Under the applicable statutes, the government could have proceeded against
the insured either by requiring the insured to take remedial action or by taking remedial action
itself and suing for reimbursement. The government chose the latter alternative. (AIU, supra, 51
Cal.3d at pp. 829-837.)


The insurer in AIU argued that the Jaffe rule barred coverage for reimbursement of cleanup costs
because such costs were a form of “restitution” rather than “damages.” However, we rejected the
analogy to Jaffe because “[r]eimbursement of response costs ... is not restitutive in the narrow sense
identified by Jaffe as inappropriate for insurance coverage.” (AIU, supra, 51 Cal.3d at p. 836.)


Contrary to the Bank's argument, AIU did not overrule Jaffe or hold that any award capable
of bearing the “restitution” label is insurable as “damages.” We did hold in AIU that insurable
“damages” include monetary awards that represent compensation for harm to third parties, even
if such awards bear the label “restitution.” However, we were also careful to note prior holdings
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to the effect that, “as a matter of public policy, an insured's payment of certain types of restitution
cannot be covered by insurance.” (AIU, supra, 51 Cal.3d at p. 836.) We mentioned two illustrations
of the rule: Jaffe, supra, 168 Cal.App.3d 930, which held that liability insurance would not cover
the insured's restitution of Medi-Cal overpayments, and State Farm Fire & Cas. Co. v. Superior
Court (1987) 191 Cal.App.3d 74 [236 Cal.Rptr. 216], which held that insurance would not cover
the insured's payment of statutory restitution to the victims of crime. To emphasize the distinction
between what is insurable and what is not, we noted that Jaffe bars coverage only in “ ‘situations
in which the defendant is required to restore to the plaintiff that which was wrongfully acquired.’
” (AIU, supra, 51 Cal.3d at p. 836, quoting Jaffe, supra, 168 Cal.App.3d at p. 935, italics added.)


The Bank also contends that a rule of public policy barring coverage for actions under the
Unfair Business Practices Act would contradict Insurance Code section 533.5. In this statute, the
Legislature declared that “[n]o policy of insurance” shall provide “coverage” or “any duty to
defend” in “any action or proceeding” brought under the Unfair Business Practices Act “by the
Attorney General, any district attorney, any city prosecutor, or any *1271  county counsel ....”
While section 533.5 thus bars insurance in statutory unfair competition actions brought by the
government, the Bank argues that the section also authorizes, by implication, insurance in actions
brought by private plaintiffs.


The argument is easily met. The history of section 533.5 does not suggest that the Legislature gave
any thought to the availability of insurance coverage in private actions under the Unfair Business
Practices Act. As originally enacted, section 533.5 did not even refer to the act. Instead, it barred
coverage in all civil and criminal actions, whatever the theory of liability, brought by the Attorney
General, a district attorney, or a city prosecutor. (Stats. 1988, ch. 489, § 1, p. 1896.) In 1990, the
Legislature limited the statute's reach to criminal actions and actions under the Unfair Business
Practices Act. (Stats. 1990, ch. 1512, § 1.)


This legislative history might support the inference that the Legislature has equated actions
under the Unfair Business Practices Act with criminal actions, at least for insurance purposes.
(Obviously, the comparison does not advance the Bank's argument for coverage.) However, the
legislative history does not support the additional inference that the Legislature actually considered
the availability of insurance coverage in actions brought by private plaintiffs. On that point the
history is silent. Lacking relevant legislation, the question can only be resolved by applying the
more general principles of law on which we rely.


(1d) It remains to be considered whether the amount that the Bank paid to settle the Fallat action
represented disgorgement under the Unfair Business Practices Act. The Bank strenuously argues
that its payment did not represent disgorgement because the superior court had already dismissed,
prior to settlement, the plaintiffs' claims under the Unruh Act (Civ. Code, § 1801 et seq.) for
recovery of excessive finance charges. The claims still being asserted at the time of settlement
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were pursuant to a state statute prohibiting excessive liquidated damages (Civ. Code, § 1671) and
the Truth-in-Lending Act (15 U.S.C. §§ 1638, 1640). The Bank asserts that these claims amounted
to claims of “unfair competition” under the CGL policy because the Fallat plaintiffs incorporated
them into their claim for statutory unfair competition under section 17203, which also survived
summary adjudication. 5


5 The superior court held that the Fallat complaint “[did] not allege, and could not be amended
to allege, the common law tort of unfair competition.” (Italics added.) This ruling followed
the Bank's acquiescence in Industrial's argument that competitive injury is an element of
common law unfair competition (Committee on Children's Television, Inc. v. General Foods
Corp., supra, 35 Cal.3d at p. 209; Barquis v. Merchants Collection Assn., supra, 7 Cal.3d at
pp. 109-110) and that the Fallat plaintiffs' claims did not implicate the interests of the Bank's
competitors.
Now, the Bank argues that “competitive injury has been cast aside as a requirement for
common-law unfair competition claims ....” However, common law cases cited by the Bank
establish only that courts may enjoin the unfair use of trade names or the sale of confusingly
similar goods. (E.g., Academy of Motion Picture, etc. v. Benson (1940) 15 Cal.2d 685 [104
P.2d 650]; American Philatelic Soc. v. Claibourne (1935) 3 Cal.2d 689 [46 P.2d 135].)


The problem with this argument is that it contradicts the Bank's theory of coverage. To argue for
coverage, the Bank takes the position that the policy *1272  term “unfair competition” includes
claims under the Unfair Business Practices Act. Next, to avoid the rule that disgorgement is not
a form of “damages” for insurance purposes, the Bank argues that its settlement payment did
not represent disgorgement. However, disgorgement is the only nonpunitive monetary remedy
available under the Unfair Business Practices Act. (See § 17203 [authorizing relief “to restore to
any person in interest any money or property, real or personal, which may have been acquired
by means of such unfair competition”].) Thus, if the settlement payment did not represent
disgorgement, it could not have been for a violation of the act. However, if the payment was not for
a violation of the act, it could not have been for “unfair competition” and, hence, was not covered
even under the Bank's broad definition of that term.


In summary, the Unfair Business Practices Act does not authorize an award of damages, and
a definition of “unfair competition” that cannot support a claim for damages cannot reflect the
objectively reasonable expectations of the insured. Accordingly, we hold that the policy term
“unfair competition” does not refer to conduct that violates the Unfair Business Practices Act. 6


(§ 17200 et seq.) Because the context elucidates the meaning, there is no need to resort to the rule
that ambiguities are resolved against the insurer. (See AIU, supra, 51 Cal.3d at p. 822.)


6 The Bank argues that coverage restricted to claims of common law unfair competition would
be illusory because a plaintiff must show fraud to recover damages under that theory (e.g.,
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Wood v. Peffer (1942) 55 Cal.App.2d 116, 125-126 [130 P.2d 220]) and because Insurance
Code section 533 bars insurance for losses “caused by the willful act of the insured.” We see
no occasion to address this argument. No common law claim is involved in this case and,
regardless of the scope of coverage for such claims, it is clear that claims under the Unfair
Business Practices Act are not covered.


The Court of Appeal reached a different conclusion on this point because it believed that the
case law was “in conflict as to whether damages are recoverable under section 17203.” However,
we perceive no conflict. In Chern v. Bank of America, supra, 15 Cal.3d 866, we expressly held
that damages were not available under section 17535, another section of the Unfair Business
Practices Act that authorizes courts to order the restoration of money acquired through misleading
advertising. (15 Cal.3d at p. 875.) The language of section 17535 is nearly identical to that of
section 17203, *1273  which was based on the former. In addition, the history of section 17203
demonstrates that the Legislature expressly intended both sections to be “interpreted in the same
way.” (Assem. Com. of Research, Report on Assem. Bill. No. 3279 (1975-1976 Reg. Sess.), p. 1.)
Chern effectively overruled the earlier, contrary holding in United Farm Workers of America v.
Superior Court (1975) 47 Cal.App.3d 334, 344 [120 Cal.Rptr. 904], which the Court of Appeal in
the case before us read to create a “conflict.”


It is true that this court once expressly declined to decide a litigant's claim for compensatory
damages under the Unfair Business Practices Act. (Committee on Children's Television, Inc. v.
General Foods Corp., supra, 35 Cal.3d at p. 215; cf. id., dis opn. of Bird, C. J., at pp. 223-228
[opining that damages should be available under the Unfair Business Practices Act].) However, in
view of Chern's express holding that damages are not available under the act, the Court of Appeal
read far too much into Committee on Children's Television, Inc., supra. Today, the point is too well
settled to warrant extensive discussion. 7


7 See Dean Witter Reynolds, Inc. v. Superior Court, supra, 211 Cal.App.3d at page 774;
Industrial Indemnity Co. v. Superior Court, supra, 209 Cal.App.3d at pages 1095-1097;
see also E.W. French & Sons, Inc. v. General Portland Inc. (9th Cir. 1989) 885 F.2d 1392,
1401-1402; Little Oil Co., Inc. v. Atlantic Richfield Co. (9th Cir. 1988) 852 F.2d 441, 445;
Kates v. Crocker National Bank (9th Cir. 1985) 776 F.2d 1396, 1398; Burt on Behalf of
McDonnell Douglas v. Danforth (E.D.Mo. 1990) 742 F.Supp. 1043, 1052-1054; Xerox Corp.
v. Apple Computer, Inc. (N.D.Cal. 1990) 734 F.Supp. 1542, 1550, footnote 14; Newport
Components v. NEC Home Electronics (C.D.Cal. 1987) 671 F.Supp. 1525, 1550-1552; Meta-
Film Associates, Inc. v. MCA, Inc. (C.D.Cal. 1984) 586 F.Supp. 1346, 1363; see also 11
Witkin, Summary of Cal. Law, supra, at page 776.
United Farm Workers of America v. Superior Court, supra, 47 Cal.App.3d 334, is
disapproved to the extent it is inconsistent with our opinion.



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=55CAAPP2D116&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_125&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_125 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1942116865&pubNum=661&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS533&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS533&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17203&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=15CALIF3D866&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=15CALIF3D875&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_875&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_875 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17203&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000199&cite=CABPS17203&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=47CAAPP3D334&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_344&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_344 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=47CAAPP3D334&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_344&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_344 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1975104169&pubNum=227&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=35CALIF3D215&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_215&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_215 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=35CALIF3D215&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_215&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_215 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=35CALIF3D223&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_223&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_223 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=211CAAPP3D774&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_774&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_774 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=209CAAPP3D1095&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_1095&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_1095 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989126036&pubNum=0000350&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_1401&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1401 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1989126036&pubNum=0000350&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_1401&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1401 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988093537&pubNum=0000350&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_445&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_445 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1985156458&pubNum=0000350&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_350_1398&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_1398 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990109031&pubNum=0000345&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_345_1052&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1052 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990109031&pubNum=0000345&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_345_1052&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1052 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990065166&pubNum=0000345&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_345_1550&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1550 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990065166&pubNum=0000345&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_345_1550&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1550 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987121133&pubNum=0000345&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_345_1550&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1550 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987121133&pubNum=0000345&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_345_1550&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1550 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984125152&pubNum=0000345&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_345_1363&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1363 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1984125152&pubNum=0000345&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_345_1363&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_1363 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=211CAAPP3D776&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_776&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_776 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=47CAAPP3D334&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Bank of the West v. Superior Court, 2 Cal.4th 1254 (1992)
833 P.2d 545, 10 Cal.Rptr.2d 538, 61 USLW 2102


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 19


In conclusion, we hold that the superior court properly granted Industrial's motion for summary
adjudication of issues on the theory that the Fallat complaint did not seek “damages” for “unfair
competition” within the meaning of the CGL policy. The Court of Appeal's decision to the contrary
was erroneous and must be reversed.


B. The Fallat Plaintiffs' Injuries Did Not Occur “In
the Course of” the Bank's Advertising Activities.


(6) The Bank's CGL policy covers “damages” for “unfair competition” only if such conduct
“occur[s] in the course of the ... insured's advertising activities.” Because the Bank did not advertise
its Coast Program to consumers, Industrial argues that the unlawful lending practices alleged in
the Fallat complaint did not occur in the course of the Bank's advertising activities.


While we have concluded that the Fallat complaint did not seek “damages” for “unfair
competition” within the meaning of the CGL policy, other *1274  questions about the scope of
coverage for “advertising injury” continue to have substantial importance. For that reason we shall
address, as an alternative, independent basis for our decision, the parties' arguments about the
requisite connection between “advertising activities” and “advertising injury.”


As already discussed, the state and federal court orders granting summary adjudication narrowed
the Fallat plaintiffs' claims for monetary relief to a few claims based on unlawful lending practices.
These included the claims under the Truth-in-Lending Act for failing to make timely and correct
disclosures (15 U.S.C. §§ 1638, 1640) and under a state statute that prohibits excessive liquidated
damages (Civ. Code, § 1671). In their complaint, the Fallat plaintiffs incorporated both of these
claims into their request for disgorgement under the Unfair Business Practices Act. (§ 17203.)
Arguing that the remaining claims thus amounted to “unfair competition,” the Bank asserted a
claim for coverage under the policy.


The trial court, in its order granting Industrial's motion for summary adjudication, found that “[t]he
acts on which the Fallat claim was based did not occur in the course of [the Bank's] ‘advertising
activities' within the meaning of the policies ....” While the Bank advertised its Coast Program
to insurance agents through representatives and trade journals, it does not appear that consumers
were aware of these advertising activities. Thus, it is only with considerable difficulty that the
Bank is able to argue that the alleged acts of “unfair competition” “occur[ed] in the course of ...
[the Bank's] advertising activities.”


In order to base a claim for coverage on advertising directed to insurance agents, the Bank must
take the difficult position that the CGL policy does not require a causal connection between
“advertising activities” and “advertising injury.” Instead, according to the Bank, there is coverage
if any connection, however remote, exists between the Bank's advertisements and the lending
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practices that harmed the Fallat plaintiffs, even if the advertisements, themselves, did not cause
the harm.


This argument has not found acceptance in other jurisdictions. Those courts that have addressed
the issue in published opinions have rejected coverage claims based on injuries that did not have
a causal connection with the insured's advertising activities. (National Union Fire Ins. Co. v.
Siliconix Inc. (N.D.Cal. 1989) 729 F.Supp. 77, 79-80; Meyers & Sons Corp. v. Zurich American Ins.
(1989) 74 N.Y.2d 298 [546 N.Y.S.2d. 818, 545 N.E.2d. 1206-1209]; Lazzara Oil Co. v. Columbia
Casualty Co. (M.D.Fla. 1988) 683 F.Supp. 777, 780; cf. First Bank & Trust Co. v. N.H. Ins. Group
(1983) 124 N.H. 417 [469 A.2d 1367, 1368].) *1275


The reasoning that supports the requirement of a causal connection is clear and persuasive: “Taken
to its extreme, [the argument that no causal relationship is necessary] would lead to the conclusion
that any harmful act, if it were advertised in some way, would fall under the grant of coverage
merely because it was advertised. Under this rationale, for instance, injury due to a defective
product which is sold as a result of advertising activity and which later harms a consumer may
fall within the coverage grant. The definition of ‘advertising’ is quite broad and may encompass a
great deal of activity. Thus, a great many acts may fall within the ambit of advertising, extending
advertising injury coverage far beyond the reasonable expectations of the insured.” (National
Union Fire Ins. Co. v. Siliconix Inc., supra, 729 F.Supp. at p. 80, fn. omitted.)


Under this rule, it has been held that a claim of patent infringement does not “occur[] in the course
of ... advertising activities” within the meaning of the policy even though the insured advertises the
infringing product, if the claim of infringement is based on the sale or importation of the product
rather than its advertisement. (National Union Fire Ins. Co. v. Siliconix Inc., supra, 729 F.Supp. at
p. 80 [sale]; Meyers & Sons Corp. v. Zurich American Ins., supra, 545 N.E.2d at pp. 1208-1209
[importation].) Similarly, there is no coverage for a bank's failure to provide an advertised service
in a proper manner. (First Bank & Trust Co. v. N.H. Ins. Group, supra, 469 A.2d at p. 1368.)


The single published opinion that the Bank cites as direct authority 8  to the contrary does not
actually support the Bank's position. (John Deere Ins. Co. v. Shamrock Industries, Inc. (D.Minn.
1988) 696 F.Supp. 434, affd. on other grounds (8th Cir. 1991) 929 F.2d 413 (John Deere).) The
insured in John Deere started a business in competition with his former employer. The employer
filed suit, alleging that the employee's product infringed the employer's patents and constituted a
misuse of its trade secrets. The employee tendered the claim to his CGL insurer, who refused to
defend and sued for declaratory relief.


8 The Bank cites several cases that use or discuss the terms “advertising” and “in the course
of” in other contexts. (E.g., Committee on Children's Television, Inc. v. General Foods Corp.,
supra, 35 Cal.3d 197, 210 [concerning statutory prohibitions against false “advertising”];
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West American Ins. Co. v. California Mutual Ins. Co. (1987) 195 Cal.App.3d 314, 319-323
[240 Cal.Rptr. 540] [concerning the requirement that injury must occur “in the course of”
employment for workers' compensation insurance purposes].) These cases offer little help
to a court interpreting a CGL policy.


One of the issues before the court was whether the alleged instances of patent infringement
and misuse of trade secrets had “occurred in the course *1276  of [the employee's] advertising
activities” within the meaning of a CGL policy. (John Deere, supra, 696 F.Supp. at pp. 435-440.)
The insurer argued that it was the sale of the infringing product, rather than the employee's
representations to potential purchasers, that constituted infringement and misuse of trade secrets.
In opposition, the employee argued that the policy did not require a causal relationship between
“advertising activities” and the alleged harm. The court did not resolve the issue. Instead, the court
disposed of the case on the principle that claims “need only arguably fall within the coverage of the
policies” to give rise to a duty to defend. (Id., at p. 440.) This limited disposition is of no assistance
to a court deciding a coverage dispute.


We believe that the apparent majority rule, under which “advertising injury” must have a causal
connection with “advertising activities,” best articulates the insured's objectively reasonable
expectations about the scope of coverage. This conclusion is partly a matter of interpretation and
partly a matter of common sense.


As a matter of interpretation, the context of the CGL policy strongly indicates the requirement
of a causal connection. The other types of “advertising injury” enumerated in the policy often do
have a causal connection with advertising. “Defamation,” whether libel or slander, occurs upon
publication. (See Civ. Code, §§ 45, 46.) “Violation of right of privacy,” in the advertising context,
is virtually synonymous with unwanted publicity. (See, e.g., Civ. Code, § 3344.) “Infringement of
copyright, title or slogan” typically occurs upon unauthorized reproduction or distribution of the
protected material. (See 17 U.S.C. § 106.) Reading the term “unfair competition” in this context,
an objectively reasonable insured would not conclude that the term “unfair competition” could
refer to claims that bore no casual relationship to its advertising activities.


Moreover, as a matter of common sense, an objectively reasonable insured would not expect
“advertising injury” coverage to extend as far as the Bank argues it should extend. Virtually every
business that sells a product or service advertises, if only in the sense of making representations to
potential customers. 9  If no causal relationship were required between “advertising activities” and
“advertising injuries,” then “advertising injury” coverage, *1277  alone, would encompass most
claims related to the insured's business. However, insureds generally expect to obtain such broad
coverage, if at all, only by purchasing several forms of insurance, including coverage for “errors
and omissions liability,” “directors and officers liability,” “completed operations and products
liability,” and/or other coverages available as part of a CGL policy. (See, e.g., 3 Cal. Insurance



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=195CAAPP3D314&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_319&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_319 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987120173&pubNum=227&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988130464&pubNum=345&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_345_435&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_345_435 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1988130464&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS45&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS46&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3344&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=17USCAS106&originatingDoc=I133f0e15fabe11d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Bank of the West v. Superior Court, 2 Cal.4th 1254 (1992)
833 P.2d 545, 10 Cal.Rptr.2d 538, 61 USLW 2102


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 22


Law (Matthew Bender 1990) pp. 43-55 et seq., 47-36 et seq., 49-80 et seq. [examples of policy
forms for various coverages].)


9 Although we need not address the issue, we note that courts have disagreed on the question
of what constitutes “advertising” for these purposes. Most of the published opinions hold
that “advertising” means widespread promotional activities directed to the public at large.
(International Ins. v. Florists' Mut. Ins. (1990) 201 Ill.App.3d 428 [147 Ill.Dec. 7, 559 N.E.2d
7, 9-10]; Playboy Enterprises v. St. Paul Fire & Marine Ins. (7th Cir. 1985) 769 F.2d 425,
428-429; Fox Chemical Co., Inc. v. Great Am. Ins. Co. (Minn. 1978) 264 N.W.2d 385, 386;
cf. First Bank & Trust Co. v. N.H. Ins. Group, supra, 469 A.2d at p. 1368.)
Of the published opinions, only the courts in American States Insurance Co. v. Canyon Creek,
supra, 786 F.Supp. 821, 828, and John Deere, supra, 696 F.Supp. 434, 440, appear to have
held that the term “advertising” can also encompass personal solicitations.


For these reasons, we hold that “advertising injury” must have a causal connection with the
insured's “advertising activities” before there can be coverage. Applying this rule to the case
before us, it is evident that the Fallat plaintiffs' claims were not so connected with the Bank's
advertising activities. The only claims in the Fallat complaint that might be described as claims for
“unfair competition,” and which survived summary adjudication, were claims for the restoration
of amounts allegedly acquired through violations of the Unfair Business Practices Act. (§ 17203.)
These claims, which were based on the inadequacy of disclosures to consumers and the illegality
of the terms of the loans, do not have a sufficient causal connection with advertisements directed
solely to insurance agents.


Arguing against this conclusion, the Bank observes that its “advertising activities” included the
payment of referral fees to insurance agents and that such fees, as the federal court found, gave
the insurance agents an incentive to “sell” the Bank's loans without first making the disclosures
required by federal law. 10  This contention, however, merely restates the argument that harm
caused by a defective product or service is “advertising injury” simply because the product or
service was incorrectly described. As already discussed, this argument has been rejected as an
unreasonable extension of coverage. (See National Union Fire Ins. Co. v. Siliconix Inc., supra,
729 F.Supp. at p. 80.)


10 The Bank also argues that the loan application itself, which incorrectly disclosed the interest
rate and other charges, can be viewed as a form of direct advertising to consumers. However,
it was this document that, in many cases, was signed by the insurance agent rather than
the customer pursuant to a power of attorney. As the federal court found, it was the Bank's
practice to send the application to the consumer only after it had been accepted by the Bank
and, thus, become the actual loan agreement. (See ante, pp. 1258-1259.)
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We thus conclude, as did the superior court, that the acts underlying the Fallat plaintiffs' claims
did not occur in the course of the Bank's advertising activities within the meaning of the CGL
policy. *1278


Disposition
The judgment of the Court of Appeal is reversed.


Lucas, C. J., Arabian, J., Baxter, J., and George, J., concurred.


MOSK, J.


I concur in the majority opinion insofar as it holds that disgorgement of sums obtained in violation
of section 17203 of the Business and Professions Code is not “damages” for “advertising injury”
caused by “unfair competition” under the policy. In my view, the opinion should conclude with
the statement of this principle and its application to the facts of the case.


Discussion of the second point made by the majority, that there must be a causal connection
between “advertising injury” and “advertising activities,” and that such a connection was not
established, is entirely unnecessary to the opinion. I express no view as to its validity.


Kennard, J., concurred.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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5 Cal.4th 854, 855 P.2d 1263, 21 Cal.Rptr.2d 691
Supreme Court of California


BAY CITIES PAVING & GRADING, INC., Plaintiff and Respondent,
v.


LAWYERS' MUTUAL INSURANCE COMPANY, Defendant and Appellant.


No. S023292.
Aug 12, 1993.


SUMMARY


A general contractor brought a professional malpractice action against its attorney based on the
attorney's having failed to serve a stop notice on a project's construction lenders and having failed
to file a complaint to foreclose a mechanic's lien. These omissions resulted in the contractor's
being unable to collect the amount it was owed on the project. The attorney's professional liability
insurance policy contained a provision limiting coverage to a maximum of $250,000 “for each
claim” and further provided that two or more claims arising out of a single act or a series of related
acts were to be treated as a single claim. Pursuant to a stipulation, the attorney was dismissed from
the action, and his insurer was designated as the defendant. The trial court determined that the
attorney had committed two acts of legal malpractice that were not related under the terms of the
policy. Thus, the court awarded the contractor $169,000 in addition to the $250,000 the insurer
had already paid the contractor under the stipulation. (Superior Court of the City and County of
San Francisco, No. 875397, Thomas Kongsgaard, Judge. *  ) The Court of Appeal, First Dist., Div.
Three, No. A049722, affirmed, determining that each of the errors gave rise to a separate claim
under the policy, and that the two claims were not “related” within the meaning of the policy.


The Supreme Court reversed the judgment of the Court of Appeal with directions to remand the
action to the trial court with instructions to enter judgment in favor of the insurer. The court held
that the attorney's two omissions constituted a single claim under the policy. It held that when
a single client seeks to recover from a single attorney alleged damages based on a single debt
collection matter for which the attorney was retained, there is a single claim under the attorney's
professional liability policy. The court further held that, even assuming that the two omissions
resulted in separate *855  claims, they were subject to the policy provision requiring that claims
arising out of a single act or a series related acts be treated as a single claim. The policy's failure to
define the term “related” did not by itself render the term ambiguous. That term, as it is commonly
understood and used, encompasses both logical and causal connections. The court held that the
attorney's two errors were “related” in that they arose out of the same transaction, arose as to the
same client, were committed by the same attorney, and resulted in the same injury, loss of the
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debt. No objectively reasonable insured could have expected that he or she would be entitled to
coverage for two claims under the policy.


* Retired judge of the Napa Superior Court sitting under assignment by the Chairperson of
the Judicial Council.(Opinion by Baxter, J., with Lucas, C. J., Mosk, Panelli, Arabian and
George, JJ., concurring. Separate concurring opinion by Kennard, J.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
Insurance Contracts and Coverage § 80--Risks Covered by Liability Insurance--Per-claim
Limitation--Legal Malpractice--Number of Claims.
In a malpractice action against an attorney by a general contractor arising from defendant's failure
to serve a stop notice on a project's construction lenders and his failure to file a complaint to
foreclose a mechanic's lien, which omissions resulted in the contractor's inability to collect the
amount it was owed the project, the trial court erred in determining that the two omissions gave rise
to two separate claims, each of which was subject to the $250,000 per claim limit of defendant's
malpractice policy. Foreclosure of the mechanic's lien and the serving of a timely stop notice on
the lenders were merely different remedies for the same nonpayment. When a single client seeks
to recover from a single attorney alleged damages based on a single debt collection matter for
which the attorney was retained, there is a single claim under the attorney's professional liability
policy. Although a per-occurrence limitation is generally determined on the basis of the number
of occurrences (i.e., causes), rather than the number of injuries, in the present circumstances
the respective foci of “occurrence” and “claims-made” policies were different. (Disapproving
Beaumont-Gribin-Von Dyl Management Co. v. California Union Ins. Co. (1976) 63 Cal.App.3d
617 [134 Cal.Rptr. 25], to the extent it can be read to suggest that under such circumstances, the
type of policy-“claims-made” or “occurrence”-is not significant.)


[What constitutes single accident or occurrence within liability policy limiting insurer's liability
to a specific amount per accident or occurrence, note, A.L.R.4th 668.] *856


(2)
Actions and Special Proceedings § 6--Existence of Right of Action-- Primary Rights
Theory:Words, Phrases, and Maxims--Cause of Action--Pleading Count.
California applies the primary rights theory, under which the invasion of one primary right gives
rise to a single cause of action. The cause of action is based upon the harm suffered, as opposed
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to the particular theory asserted by the litigant. Even where there are multiple legal theories
upon which recovery might be predicated, one injury gives rise to only one claim for relief. The
concept of “cause of action” is not the same as that pleading “counts,” which are merely ways
of stating the same cause of action differently, although the two terms are often used imprecisely
and indiscriminately.


[See 4 Witkin, Cal. Procedure (3d ed. 1985) Pleading, § 23.]


(3a, 3b)
Insurance Contracts and Coverage § 80--Risks Covered by Liability Insurance--Related-claims
Limitation--Legal Malpractice.
An attorney's failure to serve a stop notice on a project's construction lenders and his failure to file
a complaint to foreclose a mechanic's lien, which omissions resulted in the contractor's inability
to collect the amount it was owed on the project, were subject to the provision of the attorney's
malpractice policy requiring that claims arising out of a single act or a series of related acts be
treated as a single claim, and thus were subject to the policy's $250,000 per claim limitation, even
assuming that each omission were viewed as giving rise to a separate claim. The policy's failure to
define the term “related” did not by itself render the term ambiguous. That term, as it is commonly
understood and used, encompasses both logical and causal connections. The attorney's two errors
were “related” in that they arose out of the same transaction, arose as to the same client, were
committed by the same attorney, and resulted in the same injury, loss of the debt. No objectively
reasonable insured could have expected that he or she would be entitled to coverage for two claims
under the policy.


(4)
Insurance Contracts and Coverage § 10--Rules in Aid of Interpretation of Contracts--Ambiguities.
An insurance policy provision is ambiguous when it is capable of two or more constructions both
of which are reasonable. Courts will not adopt a strained or absurd interpretation in order to create
an ambiguity where none exists.


(5)
Contracts § 30--Construction and Interpretation--Ambiguities--In the Abstract.
Language in a contract must be construed in the context of that instrument as a whole, and in the
circumstances of that *857  case, and cannot be found to be ambiguous in the abstract. There
cannot be an ambiguity per se, i.e., an ambiguity unrelated to an application.
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Appellant.
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BAXTER, J.


A general contractor was owed money for its work on a construction project. The attorney who
had been representing the contractor in connection with the project recorded a mechanic's lien
but thereafter failed to serve a stop notice on the project's construction lenders and failed to file a
complaint to foreclose the mechanic's lien. As a result of the attorney's omissions, the contractor
was unable to collect the amount it was owed.


The contractor then commenced this action against its attorney. The attorney's professional liability
insurance policy contains a provision limiting coverage to a maximum of $250,000 “for each
claim” and further provides that, “Two or more claims arising out of a single act, error or omission
or a series of related acts, errors or omissions shall be treated as a single claim.”


The narrow issue before us is one of first impression. Does the policy's $250,000 per claim limit
apply to the attorney's two omissions? We hold the limitation applies for two independent reasons:
(1) The contractor's suit against its former attorney is a single claim within the meaning of the
*858  insurance policy's definition of “claim.” (2) Even if the contractor's action could be viewed
as comprising two claims within the policy definition, those claims must be treated as a single
claim under the policy's provision limiting coverage for claims arising out of a series of related
acts, errors, or omissions.


Facts
The facts are few and undisputed. Respondent Bay Cities Paving & Grading, Inc. (Bay Cities), a
licensed general contractor, retained Attorney Robert Curotto to represent Bay Cities in connection
with construction work it was performing. Bay Cities completed its work on the project but was
unable to collect a substantial portion of the amount it was owed. Curotto filed a mechanic's lien
on Bay Cities' behalf. Curotto, however, did not serve a stop notice on the project's construction
lenders. Nor did he timely seek to foreclose the mechanic's lien.
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Bay Cities sued Curotto for legal malpractice, alleging that he had been negligent in failing to
serve a stop notice and in failing to foreclose the mechanic's lien. Curotto tendered the defense
of the action to his professional liability insurance carrier, appellant Lawyers' Mutual Insurance
Company (Lawyers' Mutual).


Curotto, Bay Cities, and Lawyers' Mutual stipulated as follows: Coverage under the Lawyers'
Mutual policy issued to Curotto was limited to $250,000 per claim and an annual aggregate of
$750,000. Bay Cities contended it was asserting two separate claims within the meaning of the
policy and that the limit of coverage was therefore $500,000. Lawyers' Mutual contended that only
one claim was being asserted. Lawyers' Mutual would pay Bay Cities $250,000, and the parties
would try before the court the issue of whether two claims were being asserted within the meaning
of the policy. If the court found there was only one claim, Bay Cities' recovery would be limited
to the $250,000 stipulated payment. If the court found there were two claims, Bay Cities could
recover additional damages up to a maximum of $187,000. Pursuant to the stipulation, Curotto
was dismissed from the action, and Lawyers' Mutual was designated as the defendant.


The trial court ruled that Curotto had committed two acts of legal malpractice that were not related
under the terms of the policy: (1) the failure to file a stop notice, and (2) the failure to file a
timely action to foreclose the mechanic's lien. Bay Cities was awarded $169,000 in addition to the
$250,000 already paid under the stipulation.


Lawyers' Mutual appealed. The Court of Appeal affirmed, holding that: (1) each of Curotto's two
errors gave rise to a separate claim under the *859  policy, and (2) the two claims are not “related”
within the meaning of the policy.


Discussion


I. Meaning of “claim” under the policy
The attorney's liability policy states, “ 'Claim' whenever used in this policy means a demand,
including service of suit or institution of arbitration proceedings, for money against the
insured.” (Italics added.) By any reasonable understanding, Bay Cities' suit against Curotto is a
demand for money. Bay Cities does not contend otherwise. Rather, the dispute is centered on the
policy's “Limits of Liability” section. It states, “The liability of the company under subsection 1
of the section of this policy entitled 'The Coverage' for each claim First Made Against the Insured
During the Policy Period shall not exceed the amount stated in the Declarations for 'each claim
....' ” (Italics added.) (1a) Bay Cities contends it is asserting two separate claims, each of which
is subject to the per-claim limit of $250,000, because each of Curotto's two omissions resulted
in a separate injury to Bay Cities. Lawyers' Mutual contends there is a single claim. The parties
have stipulated that the pertinent portion of the policy is paragraph 3 of the policy's “Limits of
Liability” section. It states: “The inclusion herein of more than one Insured or the making of claims
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or the bringing of suits by more than one person or organization shall not operate to increase the
Company's limit of liability. Two or more claims arising out of a single act, error or omission or a
series of related acts, errors or omissions shall be treated as a single claim.” (Italics added.) As we
shall explain, Lawyers' Mutual has the better view. Bay Cities has a single claim under the policy.


In concluding two claims are presented, the Court of Appeal rejected Lawyers' Mutual's argument
there is only one claim because there is only one lawsuit. The court's premise was that, “There
are two distinct causes of action and the fact that they are included within one lawsuit should not
be the deciding factor.” We agree with the Court of Appeal's view that including multiple claims
within a single action does not render them a single claim. That conclusion, however, begs the
question of whether there is more than one claim in the first instance. The Court of Appeal erred on
that threshold question by starting with the underlying premise that Bay Cities was asserting two
causes of action. We do not suggest that the number of claims is determined by rules of pleading. A
correct understanding, however, of the nature of a “cause of action” does shed light on the question
before us. *860


(2), ( 1b) Bay Cities was not asserting two causes of action. Bay Cities had a single injury and thus a
single cause of action against its attorney. 1  “California has consistently applied the 'primary rights'
theory, under which the invasion of one primary right gives rise to a single cause of action.” (Slater
v. Blackwood, supra, 15 Cal.3d 791, 795; Big Boy Drilling Corp. v. Rankin (1931) 213 Cal. 646,
649 [3 P.2d 13]; 4 Witkin, Cal. Procedure (3d ed. 1985) Pleading, § 23, pp. 66-67.) Bay Cities
had one primary right—the right to be free of negligence by its attorney in connection with the
particular debt collection for which he was retained. He allegedly breached that right in two ways,
but it nevertheless remained a single right.


1 Apparently, the Court of Appeal confused the concept of a “cause of action” with that of
pleading “counts,” which are merely ways of stating the same cause of action differently. We
have previously noted that the two terms are often used imprecisely and indiscriminately.
(Slater v. Blackwood (1975) 15 Cal.3d 791, 796 [126 Cal.Rptr. 225, 543 P.2d 593].)


Similarly, “[T]he 'cause of action' is based upon the harm suffered, as opposed to the particular
theory asserted by the litigant. ... Even where there are multiple legal theories upon which recovery
might be predicated, one injury gives rise to only one claim for relief.” (Slater v. Blackwood, supra,
15 Cal.3d 791, 795, italics added.) Bay Cities suffered a single injury as a result of its attorney's
omissions—the inability to collect the amount owed to Bay Cities for its work on the construction
project.


In Big Boy Drilling Corp. v. Rankin, supra, 213 Cal. 646, 649, we considered the concept of
a “cause of action” in connection with a contractor's efforts (through its assignee) to recover
money owed for work done on real property. “Whether plaintiff accomplishes this purpose by the
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foreclosure of mechanics' liens or by way of a personal judgment, or both, is immaterial. Both
demands having arisen out of the same transaction, there is but one cause of action with two forms
of relief. The seeking of different kinds of relief does not establish different causes of action. ...
The 'cause of action' is to be distinguished from the 'remedy' and the 'relief' sought, for a plaintiff
may frequently be entitled to several species of remedy for the enforcement of a single right.” (Big
Boy Drilling Corp. v. Rankin, supra, 213 Cal. 646, 649 [citations omitted].)


The reasoning as to proper pleading, though not controlling, is illustrative in the present case.
Bay Cities contends it had two sources of payment of its construction work: (1) foreclosure of the
mechanic's lien, and (2) serving a timely stop notice on the project's construction lenders. These
two procedures, however, arose from the same transaction—Bay Cities' work on the project—and
were merely different remedies for nonpayment of the amount *861  owed to Bay Cities. Thus,
Bay Cities had a single right—the right to payment for its construction. The loss of that right as a
result of the attorney's two omissions resulted in a single injury.


We find it difficult to imagine how the loss of or damage to a single right could give rise to more
than one claim under an attorney's professional liability policy. We need not speculate, however,
as to whether or how such an unusual circumstance might arise because the least that can be said is
that—when, as in this case, a single client seeks to recover from a single attorney alleged damages
based on a single debt collection matter for which the attorney was retained—there is a single
claim under the attorney's professional liability insurance policy.


Other factors, primarily the policy language and context, lead to the same conclusion. As noted
above, the relevant policy language states that, “The inclusion herein of more than one Insured or
the making of claims or the bringing of suits by more than one person or organization shall not
operate to increase the Company's limit of liability. Two or more claims arising out of a single
act, error or omission ... shall be treated as a single claim.” Under this language, if an attorney's
single error harmed two clients and gave each of them a separate claim, those two claims would
be treated as a single claim under the policy's limitation of liability. It would be anomalous to limit
liability in that circumstance but to disregard the limitation when, as in this case, a single client
suffers a single injury as a result of multiple errors.


Under Bay Cities' view, the greater the number of an attorney's negligent acts, the greater the
number of claims under the policy, even if all the acts cause only a single injury. Such a rule
would have the plainly undesired result of providing the attorney who has made one error with
an incentive to then make as many additional errors and omissions as possible, so as to increase
the amount of insurance coverage.


Moreover, allowing a client to assert multiple claims under the policy would create a serious
potential of prejudice to the attorney and to other clients. The professional liability policy in
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this case, like most such policies, has two independent coverage limitations. One is the per-
claim limitation. The other is an aggregate limitation that applies regardless of the number of
claims submitted during the policy period. If a particular client could obtain increased coverage
by creating multiple claims for a single injury, less coverage would remain for other clients with
claims against the attorney. That result could prejudice those clients. Conversely, the attorney could
also *862  be prejudiced because of an increased risk that the attorney's personal, noninsurance
assets would have to be used to pay those clients' claims.


The multiplication of claims could prejudice the attorney in another material respect. This and
other professional liability policies contain a “deductible,” that is, a requirement that the insured
bear a portion of the liability “[w]ith respect to each claim.” (Italics added.) The amount of the
deductible can be significant. If a client could assert multiple claims based on a single injury, the
attorney would be responsible for multiple deductibles, corresponding to the number of claims.
Indeed, in some cases, insurers have contended that multiple claims were being presented, so
as to increase the amount of the insured's deductible and thereby decrease the amount owed by
the insurer. (Combined Communications Corp. v. Seabord Sur. Co. (9th Cir. 1981) 641 F.2d 743,
744.) Such result is obviously not favorable to the insured. It also works to the disadvantage of
the insured's client because the insurer is responsible for a smaller portion of the damages, and
the client must therefore attempt to obtain satisfaction from the attorney's other assets. 2  Courts
have generally rejected insurers' attempts to apply multiple deductibles to single claims or related
claims by third parties against insureds. (Beaumont-Gribin-Von Dyl Management Co. v. California
Union Ins. Co. (1976) 63 Cal.App.3d 617 [134 Cal.Rptr. 25]; Haerens v. Commercial Cas. Ins.
Co. (1955) 130 Cal.App.2d Supp. 892 [279 P.2d 211]; see generally Annot., Liability Insurance:
What Is “Claim” Under Deductibility-Per-Claim Clause (1988) 60 A.L.R.4th 983, 987.) By parity
of reasoning, the artificial multiplication of claims should not result in increased coverage. To
construe a policy provision narrowly so as to find only one claim and thus limit the deductible,
but to construe the same language expansively so as to find multiple claims and thereby increase
coverage, would be a result- oriented approach we decline to follow.


2 At first blush, it might seem odd for an insurer to contend that a particular case presents
multiple claims because doing so could increase the amount of coverage. Whether an insurer
would choose to do so would depend on the facts of each case, but, as prior cases illustrate,
a finding of multiple claims can benefit the insurer and disadvantage the insured and the
client. For example, assume that a client obtains a judgment for $25,000 in damages against
the attorney, the per claim limitation is $100,000, and the per claim deductible is $5,000. If
there is only one claim, the client is entitled to receive $25,000—$20,000 from the carrier
and $5,000 from the attorney. If, however, the case is construed as presenting two claims, the
client remains entitled to the same amount, $25,000, but the insurer is obligated only to pay
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$15,000, and the attorney is responsible for twice as much, $10,000. As explained above,
this result works against both the insured and the client.


Bay Cities contends, “[I]t is almost the universal rule that in analyzing coverage issues, the courts
look to the number of causes of damage as opposed to the number of injuries sustained.” Such a
principle is often stated. *863  (Michigan Chemical Corp. v. American Home Assur. Co. (6th Cir.
1984) 728 F.2d 374, 379.) Its application and effect, however, do not support Bay Cities. When
there is a single cause of multiple injuries (or a number of causes that result in a greater number
of injuries), courts often look to the cause rather than the injuries in determining the amount of
insurance coverage. In such a case, the result is a finding of only one claim, i.e., the court looks to
the single cause rather than to the multiple injuries. Under Bay Cities' view, the converse of this
rule should apply so that, when there are multiple causes of a single injury, the number of causes
should determine the number of insurance claims. In other words, Bay Cities proposes we convert
a principle that generally limits coverage into one that expands coverage. We decline to do so, at
least in the circumstances before us.


The rule proposed by Bay Cities would have little logical or practical consistency and would be
unworkable. For example, assume a policy with a $250,000 per-claim limitation, and that the client
retains the attorney, as in the present case, to collect a debt of $1 million from a third party. The
attorney commits a single error that results in loss of the debt. The client has been damaged in the
amount of $1 million, and under Bay Cities' view, is limited to recovery of $250,000 because there
was a single cause of the injury. If, however, a different client (or even the same client) lost a debt
in the same amount ($1 million) because the attorney committed three errors, the recovery would
be $750,000 (three errors times $250,000). The point is obvious. Under Bay Cities' rule, clients
with the same injuries in the same amount would receive different recoveries based solely on the
fortuity of how many errors the attorney commits.


A brief review of the primary cases on which Bay Cities relies further demonstrates why Bay
Cities' proposed rule does not apply in this case. In Michigan Chemical Corp. v. American Home
Assur. Co., supra, 728 F.2d 374, a chemical manufacturer, which produced both a livestock feed
supplement and a toxic flame retardant, had erroneously shipped the flame retardant rather than
the feed supplement to a feed distributor. (Apparently the bags were mislabelled.) The distributor
mixed the toxin with regular feed and sold the resulting product to farmers. Thousands of head of
livestock became ill and had to be destroyed. The farmers filed suit. The manufacturer contended
that each action against it constituted a separate “occurrence” under its liability insurance policies.
The insurers contended there was only one occurrence, the accidental shipment of the wrong
chemical. Applying Illinois law, the court agreed with the insurer, explaining, “[T]he number of
occurrences must be determined by examining the cause of the property damage, i.e., the mis-
shipment or mis-shipments of PBB [the toxin].” *864  (Id., at p. 382.) The court remanded the
action to the trial court to determine the number of misshipments.
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Similarly, in Home Indem. Co. v. City of Mobile (11th Cir. 1984) 749 F.2d 659, more than 200
claims were filed against a city for flood damages incurred during 3 rainstorms. The claimant
property owners alleged the city had been negligent in its planning, construction, and operation of
its water drainage system. The city contended each claim against it constituted a single occurrence
in applying its insurance policy's per- occurrence limitation. The insurer contended each storm
was a separate cause of the damage and that there were only three occurrences. Applying Alabama
law, the court agreed with the insurer that the number of causes, not the number of injuries, was
determinative and that each discrete act or series of acts causing damage was a separate occurrence
under the policy. (Id., at p. 663.) 3


3 In the third case cited by Bay Cities on this point, the dispute was between two insurers for an
attorney, one which had issued an “occurrence” policy, and the other which had subsequently
issued a “claims-made” policy. The question was which insurer was liable for the claim
against the attorney. There was no issue as to the amount of coverage, and the court explained
that the “cause v. injury” test, advocated by Bay Cities, did not apply. (American Home
Assur. Co. v. Dykema, Gossett, et al. (7th Cir. 1987) 811 F.2d 1077, 1084.) The case is thus
inapposite and provides no support for Bay Cities.


Michigan Chemical Corp. v. American Home Assur. Co., supra, 728 F.2d 374, and Home Indem.
Co. v. City of Mobile, supra, 749 F.2d 659, illustrate why Bay Cities' proposed rule does not
properly apply in this case. First and foremost, those cases were decided under “occurrence”
polices rather than “claims-made” policies. Bay Cities asserts without analysis that the type of
policy should make no difference in our analysis. Not so. The language of the occurrence policies
at issue in those cases was significantly different from the relevant provision in this case. 4  Indeed,
after noting the general rule that a per-occurrence limitation is determined on the basis of the
number of occurrences, i.e., the number of causes, rather than on the number of injuries, the
Michigan Chemical court, supra, 728 F.2d 374, explained: “The definitions of 'occurrence' in
the present insurance policies reflect this approach. First, these provisions in essence refer to
an 'accident' which results in injury during the policy period. The language makes the accident
constituting the occurrence logically distinct from the injuries which later take place. Second, the
insurance policies under review afford coverage on an 'occurrence' rather than on a 'claim' basis.
The use of the former term 'indicates *865  that the polic[ies were] not intended to gauge coverage
on the basis of individual accidents giving rise to claims, but rather on the underlying circumstances
which resulted in the claim[s] for damages.' ” (Id., at p. 379, italics added and bracketed material
in original, quoting Champion International Corp. v. Continental Casualty Co. (2d Cir. 1976) 546
F.2d 502, 505-506.) We agree that the respective foci of “occurrence” and “claims-made” policies
are different in the present context. 5
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4 For example, one of the policies in Michigan Chemical Corp. v. American Home Assur. Co.,
supra, 728 F.2d 374, stated: “The term 'Occurrence' wherever used herein shall mean an
accident or a happening or event or a continuous or repeated exposure to conditions which
unexpectedly and unintentionally results in personal injury, property damage or advertising
liability during the policy period.” (Id., at p. 378, italics in original.) The other policy
contained substantially identical language. (Ibid.)


5 In Beaumont-Gribin-Von Dyl Management Co. v. California Union Ins. Co., supra, 63
Cal.App.3d 617, the court decided that claims asserted by multiple third parties against a
property management company constituted a single claim for purposes of computing the
amount of the deductible under the company professional liability policy. Although this
result is consistent with our view in this case, Bay Cities nevertheless cites the decision
for its statement that, “[T]he label, whether 'claims made' or 'occurrence,' applied to an
insurance policy is of little aid in its interpretation.” (Id., at p. 624.) In the context of the
question before that court, the observation may have been accurate. As explained in one of
the cases cited by Bay Cities, however, the two types of policies are notably different in
some respects, most importantly, the period for which they provide coverage. (Chamberlin
v. Smith (1977) 72 Cal.App.3d 835, 845, fn. 5 [140 Cal.Rptr. 493].) Otherwise, there would
be no need for or use of both types of policies. Depending on the question before a court,
the type of policy—“claims-made” or “occurrence”—can be significant to the outcome. To
the extent that it suggests otherwise, we disapprove of the statement in Beaumont-Gribin-
Von Dyl Management Co. v. California Union Ins. Co., supra, 63 Cal.App.3d 617, 624.


Bay Cities also relies on Transamerica Ins. Co. v. Keown (D.N.J. 1978) 451 F.Supp. 397, in which
an attorney acting as the trustee of an estate had been found liable to its beneficiaries for having
breached the trust agreement by investing in real estate. The beneficiaries contended each year
the attorney held the real estate gave rise to a separate claim. His insurer contended there was a
single claim. The court agreed and noted that other decisions had been based on “whether the court
focuses on cause or effect.” (Id., at p. 403.) The Keown court then explained there was a single
cause in that case. Based on that alone, Bay Cities cites the decision as supporting the “cause v.
injury” test it espouses. Bay Cities reads too much into Keown. Properly understood, it supports
our view. The Keown court, like us, looked to the injury. “The effect is also singular; one piece of
real estate lost value to the detriment of a single estate.” (Ibid.) The same logic applies here. To
paraphrase Keown, “The effect is singular; one debt was lost to the detriment of one client.”


As shown, the cases on which Bay Cities relies are largely distinguishable because they were
decided under different policy language (in most cases, “occurrence” policies), different states'
approaches to insurance policy construction, and different fact situations. Moreover, the “cause”
approach resulted in a restriction of coverage, not the expansion Bay Cities seeks. *866
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For all the foregoing reasons, we hold that Bay Cities has a single claim against its attorney within
the meaning of the professional liability insurance policy issued by Lawyers' Mutual.


II. “Related” acts, errors, and omissions
In light of its conclusion that there were two claims under the policy, the dispositive issue before
the Court of Appeal then became whether they were “related” under the policy. Perhaps for that
reason, most of the Court of Appeal's opinion dealt with the meaning of “related” as a policy
term. Similarly, the parties' briefs in this court also emphasize that issue. We therefore address that
question as well.


(3a) Even if we were to view each of the attorney's two omissions as giving rise to a separate
claim by Bay Cities, the per-claim limitation nevertheless would apply. The policy states, “Two
or more claims arising out of a single act, error or omission or a series of related acts, errors or
omissions shall be treated as a single claim.” (Italics added.) The Court of Appeal deemed the term
“related” to be ambiguous, construed it to mean only errors that are causally related to one another,
and concluded this provision does not apply because neither of the attorney's two errors caused
the other error. As we shall explain, the Court of Appeal's analysis and conclusion are flawed in
several respects.


The Court of Appeal assumed an ambiguity merely because, “... no definition was provided [in
the policy] for the term 'related,' ” and reasoned that “The lack of definition [of 'related'] allows
for ambiguity with respect to the 'Limits of Liability' clause.” The absence from the policy of a
definition of the term “related” does not by itself render the term ambiguous. We recently rejected
the view that the lack of a policy definition necessarily creates ambiguity. (Bank of the West v.
Superior Court (1992) 2 Cal.4th 1254, 1264-1265 [10 Cal.Rptr.2d 538, 833 P.2d 545]; see also
Castro v. Fireman's Fund American Life Ins. Co. (1988) 206 Cal.App.3d 1114, 1120 [253 Cal.Rptr.
833].) Indeed, any rule that rigidly presumed ambiguity from the absence of a definition would
be illogical and unworkable. To avoid the ambiguity perceived by the Court of Appeal, an insurer
would have to define every word in its policy, the defining words would themselves then have to be
defined, their defining words would have to be defined, and the process would continue to replicate
itself until the result became so cumbersome as to create impenetrable ambiguity. The present case
illustrates the problem. The insurer contends that “related” means a logical connection, rather than
only a causal connection as held by the Court of Appeal. Under the Court of *867  Appeal's view,
the insurer's position could prevail only if it had defined or somehow qualified “related,” that is,
by using the words “logically related,” rather than the unqualified term “related.” Of course, the
addition of the word “logically” would not remove the ambiguity unless the word “logically” were
itself defined in the policy. Every definition would require a further definition. We reject such a
result. Of course, in an appropriate case, the absence of a policy definition, though perhaps not
dispositive, might weigh, even strongly, in favor of finding an ambiguity, for example, when the
term in question has no generally accepted meaning outside the context of the policy itself. The
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absence from a policy of a definition of a word or phrase does not by itself, however, necessarily
create an ambiguity.


The proper and settled approach is more refined. “Under statutory rules of contract interpretation,
the mutual intention of the parties at the time the contract is formed governs interpretation. (Civ.
Code, § 1636.) Such intent is to be inferred, if possible, solely from the written provisions of the
contract. (Id., § 1639.) The 'clear and explicit' meaning of these provisions, interpreted in their
'ordinary and popular sense,' unless 'used by the parties in a technical sense or a special meaning
is given to them by usage' (id., § 1644) controls judicial interpretation. (Id., § 1638.)” (AIU Ins.
Co. v. Superior Court (1990) 51 Cal.3d 807, 821-822 [274 Cal.Rptr. 820, 799 P.2d 1253]; Reserve
Insurance Co. v. Pisciotta (1982) 30 Cal.3d 800, 807 [180 Cal.Rptr. 628, 640 P.2d 764].) This
reliance on common understanding of language is bedrock.


Equally important are the requirements of reasonableness and context. (4) First, “An insurance
policy provision is ambiguous when it is capable of two or more constructions both of which
are reasonable.” (Suarez v. Life Ins. Co. of North America (1988) 206 Cal.App.3d 1396, 1402
[254 Cal.Rptr. 377], italics added.) “Courts will not adopt a strained or absurd interpretation in
order to create an ambiguity where none exists.” (Reserve Insurance Co. v. Pisciotta, supra, 30
Cal.3d 800, 807.) ( 5) Second, “[L]anguage in a contract must be construed in the context of that
instrument as a whole, and in the circumstances of that case, and cannot be found to be ambiguous
in the abstract.” (Bank of the West v. Superior Court, supra, 2 Cal.4th 1254, 1265, original italics,
quoting Producers Dairy Delivery Co. v. Sentry Ins. Co. (1986) 41 Cal.3d 903, 916, fn. 7 [226
Cal.Rptr. 558, 718 P.2d 920].) “There cannot be an ambiguity per se, i.e. an ambiguity unrelated
to an application.” (California State Auto. Assn. Inter-Ins. Bureau v. Superior Court (1986) 177
Cal.App.3d 855, 859, fn. 1 [223 Cal.Rptr. 246].)


(3b) Applying the foregoing principles in this case, the first question is whether the term “related”
is ambiguous as to the specific issue in this case, *868  that is, the question of whether the per-claim
limitation applies. “Related” is a commonly used word with a broad meaning that encompasses
a myriad of relationships. For example, a leading legal dictionary defines “related” to mean
“standing in relation; connected; allied; akin.” (Black's Law Dict. (6th ed. 1990) p. 1288, col. 1.)
Similarly, a legal thesaurus lists many synonyms for “related.” (Burton, Legal Thesaurus (1980) p.
925, col. 2.) In a coverage case (not involving a claim limitation), the court observed that “related”
can denote a causal connection as well as the “notion of similarity.” (O'Doan v. Insurance Co. of
North America (1966) 243 Cal.App.2d 71, 78 [52 Cal.Rptr. 184, 33 A.L.R.3d 684].)


Although “related” is broad enough to encompass both logical as well as causal relationships,
the Court of Appeal incorrectly found an inherent ambiguity. Multiple or broad meanings do not
necessarily create ambiguity. For example, assume that an insurance policy excluded coverage for
any claim arising from the operation of a “motor vehicle.” Obviously, a “motor vehicle” could be
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either an automobile or a truck, but that does not mean it must be only one or the other, rather than
both. Likewise here, the fact that “related” can encompass a wide variety of relationships does not
necessarily render the word ambiguous. To the contrary, a word with a broad meaning or multiple
meanings may be used for that very reason—its breadth—to achieve a broad purpose. We need
not, however, belabor the question of whether “related” is ambiguous in the abstract or in some
hypothetical circumstance. That is not the question.


The proper question is whether the word is ambiguous in the context of this policy and the
circumstances of this case. (Bank of the West v. Superior Court, supra, 2 Cal.4th 1254, 1265.) The
provision will shift between clarity and ambiguity with changes in the event at hand.“ (O'Doan
v. Insurance Co. of North America, supra, 243 Cal.App.2d 71, 77.) The linchpin of Bay Cities'
argument is that ”related“ is ambiguous because it could have either a broad meaning, for
example, meaning all services rendered by the attorney in connection with this particular matter,
or, alternatively, a narrower meaning, that is, only those acts by the attorney that are causally
related. The precise and narrow question is thus whether ”related“ in an attorney's professional
liability insurance policy is ambiguous because the word is reasonably susceptible to both of these
meanings.


We find no ambiguity because the construction of ”related“ advocated by Bay Cities is not
reasonable. If an attorney's error causes one or more other errors, the result is a chain of causation
that leads to an injury, that is, a single claim. One of the decisions on which Bay Cities relies
makes this very *869  point. ”[E]ven though there have been multiple causative acts, there will be
a single 'occurrence' if the acts are causally related to each other as well as to the final result.“ (Ariz.
Prop. & Cas. Ins. Guar. Fund v. Helme (1987) 153 Ariz. 129, 136 [735 P.2d 451, 458, 64 A.L.R.4th
651], italics omitted.) A single claim is, of course, subject to the per-claim limitation of the policy.
Similarly, if the chain of causally related events somehow led to two claims (a result difficult to
imagine), they would be treated as a single claim under Bay Cities' view of ”related“, and would be
subject to the per-claim limitation. Thus, if the related-acts limitation were applied only to causally
related acts, the related-acts limitation would be duplicative of the per-claim limitation.


Moreover, the ”causally related“ test ignores the nature of the injury. For example, assume an
attorney makes two separate omissions during a trial. The attorney fails to object to the admission
of an otherwise inadmissible document submitted by the opponent and also fails to produce a key
witness on behalf of the client. Each error independently leads to an adverse judgment against
the client. Under Bay Cities' analysis, however, there are two claims because neither error caused
the other error. If, however, the two claims were causally related, there would be only one claim
under the policy. We are not persuaded. Regardless of whether the two errors are independent or
causally related, the injury to the client is the same—the adverse judgment. Moreover, when two
or more errors lead to the same injury, they are—for that very reason—”related “ under any fair
and reasonable meaning of the word.
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The only attorney malpractice case on which the Court of Appeal relied is largely inapposite and
unpersuasive in any event. Estate of Logan v. Northwestern Nat. Cas. (1988) 144 Wis.2d 318
[424 N.W.2d 179] involved no issue as to the amount of coverage or a per claim limitation. The
underlying malpractice suit against the attorney arose out of his failure to file inheritance and estate
tax returns for a decedent's estate and negligence in connection with other matters for the estate.
The court held that his professional liability insurance policy provided no coverage for failure to
file the inheritance and estate tax returns because he was aware when he applied for the policy that
he had breached his professional duty as to the tax returns. (Id., at p. 326 [424 N.W.2d at p. 181].)
After having failed to file the tax returns, the attorney misplaced them, and he contended this error
was a separate act for which he should be covered. The court squarely rejected this contention,
holding that the attorney's ”... initial failure to file and his subsequent misplacement of the tax
returns are 'a series of related acts' which must be treated as a single claim.“ (Id., at p. 344 [424
N.W.2d at p. 188].) The court *870  noted that, if the attorney had not failed to file the tax returns,
he would not have been in a position later to misplace them. The court did not, however, suggest
that one error had caused the other.


In a brief paragraph, the Logan court, supra, 144 Wis.2d 318 [424 N.W.2d 179], also concluded
that other negligent acts in connection with the estate were not related to the failure to file the
tax returns. The court's reasoning is not entirely clear: ”[T]he claim arising out of [the attorney's]
negligence in failing to file timely the tax returns and the claims arising out of [his] alleged
negligence in failing to file timely the fiduciary returns, to process the auction check, to close the
estate, or to manage the cash assets of the estate are not a series of related acts which must be treated
as one claim. The duties encompassed in the above claims would have arisen notwithstanding [the
attorney's] failure to file the state tax returns in a timely matter.“ (Id., at p. 345 [424 N.W.2d at
p. 189].) Based on this passage, Bay Cities contends the Logan court adopted the causally related
test advocated by Bay Cities for applying the per-claim limitation. This reads far too much into the
decision. It had nothing to do with a per-claim limitation, and the court never explicitly referred
to or discussed a causally related test. At most, the decision might be read to suggest that each
of the acts of alleged negligence was a breach of a separate duty. We need not decide whether
we would agree with the Wisconsin court on the facts of that case, i.e., an estate taxation matter.
Moreover, each of the attorney's errors apparently caused separate, identifiable monetary damage
to the estate. That fact alone distinguishes Logan from the present case, in which the attorney's two
errors related to the same debt he was retained to collect. Finally, to the extent the decision might
be read broadly (probably more broadly than the court intended) to suggest that every breach of
duty in connection with a particular matter necessarily gives rise to a separate insurance claim,
we simply disagree. (See discussion at pp. 859-866, ante.) In short, Logan provides scant, if any,
support for Bay Cities.
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The other decision on which the Court of Appeal relied is more apposite but nevertheless
unpersuasive. In Ariz. Prop. & Cas. Ins. Guar. Fund v. Helme, supra, 735 P.2d 451 (Helme), a
state guaranty fund sought to limit its liability for claims against two physicians insured by an
insolvent carrier. (For purposes of the coverage action, the fund was subject to the same rights
and defenses as the insurer would have been under the policy.) Over a period of time, the two
doctors had treated a patient who deteriorated and died. His survivors sued the doctors, alleging
that they had repeatedly failed to examine the patient's X-rays or react to his worsening condition.
The fund contended the doctors' alleged negligence constituted a single occurrence *871  under
their professional liability policy. (The policy was an ”occurrence“ policy, rather than a ”claims-
made“ policy as in the present case.) The policy defined ”occurrence“ as being ”any incident, act
or omission, or series of related incidents, acts or omissions resulting in injury ....“ (Id., at p. 456,
italics added, original italics deleted.) The question was whether the various failures of the doctors
constituted a series of ”related incidents, acts or omissions“ and thus only one occurrence. The
court first acknowledged that ” related“ can mean either a logical or a causal connection. The court
concluded, however, that ”logic“ is a subjective notion, that ”causation“ is more objective, and
therefore that the policy term ”related“ should be limited to occurrences with a causal connection.
(Id., at pp. 456-457.)


For the reasons we have already discussed, we respectfully disagree with the Helme court, supra,
735 P.2d 451. Nor are we persuaded a ”causal connection “ is necessarily more precise than a
”logical connection,“ especially in view of the multiple and imprecise meanings of causation.
(Mitchell v. Gonzales (1991) 54 Cal.3d 1041, 1050-1054 [1 Cal.Rptr.2d 913, 819 P.2d 872] [noting
the widespread confusion over causation].) More important, our function is not to redraft a policy
term merely so that it might be more precise and easier for us to apply.


To support its contention that ”related“ must mean ”causally“ related, Bay Cities notes several
cases for the proposition that the number of claims is generally determined by the number of causes
rather than the number of injuries. This point seems more properly directed to the issue of whether
there was one claim or two in the first instance, and we have discussed some of those decisions
in connection with that point, explaining why they are either inapposite or unpersuasive. (See
discussion at pp. 862-866, ante.) As important, however, those cases did not present any issue as
to whether claims or occurrences were related. Thus, even in those cases which might be read as
holding that the number of causes determines the number of claims or occurrences, those courts
did not decide, or even discuss, whether the claims could be ”related“ under language like that
in the policy before us. (Eureka Federal S & L v. Amer. Cas. Co. of Reading (9th Cir. 1989) 873
F.2d 229; Okada v. MGIC Indem. Corp. (9th Cir. 1986) 823 F.2d 276; Pioneer Nat. Title Ins. Co.
v. Andrews (5th Cir. 1981) 652 F.2d 439; North River Ins. Co. v. Huff (D.Kan. 1985) 628 F.Supp.
1129; St. Paul Fire & Marine Ins. Co. v. Hawaiian Ins. & Guar. Co. (1981) 2 Hawaii App. 595
[637 P.2d 1146]; Hyer v. Inter-Insurance Exchange, etc. (1926) 77 Cal.App. 343 [246 P. 1055].)
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Several of these decisions are also distinguishable for reasons other than the absence of any
discussion of the meaning of ”related.“ For example, *872  three of the cases arose out of errors
and omissions of the officers and directors of savings and loan associations that resulted in the
associations' insolvency, and the question was whether various acts and omissions leading to the
insolvency constituted multiple losses or, alternatively, whether the insolvency itself was the sole
loss. The facts of those cases and the nature of the injuries were not similar to the facts of the
present case. (Eureka Federal S & L v. Amer. Cas. Co. of Reading, supra, 873 F.2d 229; Okada
v. MGIC Indem. Corp., supra, 823 F.2d 276; North River Ins. Co. v. Huff, supra, 628 F.Supp.
1129.) Moreover, the holdings of those cases are not as broad as Bay Cities suggests. As one court
explained, ”We thus hold that the mere existence of an aggressive loan policy is insufficient as
a matter of law to transform disparate acts and omissions by five directors in connection with
issuance of loans to over 200 unrelated borrowers into a single loss. We do not foreclose the
possibility, however, that loans to separate borrowers may be aggregated as a single loss in an
appropriate fact situation. “ (Eureka Federal S & L v. Amer. Cas. Co. of Reading, supra, 873 F.2d
229, 235.) Unlike Eureka, the present case does not have five defendants committing multiple
errors in unrelated loan transactions that injured two hundred clients. We have one defendant, one
client, and one injury.


Far more apposite and persuasive is the decision in Gregory v. Home Ins. Co. (7th Cir. 1989)
876 F.2d 602 (Gregory), in which an attorney's liability policy contained a provision like that in
the present case: ”Two or more claims arising out of a single act, error, or omission or personal
injury or a series of related acts, errors, omissions or personal injuries shall be treated as a single
claim.“ (Id., at p. 604, italics omitted.) In connection with the marketing of a videotape investment
program, the attorney drafted a ” production service agreement“ and promissory note for his client,
the broker of the videotapes. The attorney also drafted a tax and security opinion letter that his
client distributed to prospective buyers of the videotapes. The letter stated that the tapes were
not securities that needed to be registered with the Securities and Exchange Commission and that
buyers of the tapes would obtain certain tax advantages. The tax and securities advice proved to
be incorrect and resulted in actions against the attorney by the investors and by his client.


The Gregory court, supra, 876 F.2d 602, acknowledged and agreed with the observation in Helme,
supra, 735 P.2d 451, that ”related“ can mean both causal and logical connections. ”However,
we don't think the rule requiring insurance policies to be construed against the party who chose
the language requires such a drastic restriction of the natural scope of the definition of the word
'related' [to mean only a causal connection]. ... At some point, of *873  course, a logical connection
may be too tenuous reasonably to be called a relationship, and the rule of restrictive reading of
broad language would come into play.“ (Gregory, supra, 876 F.2d 602, 606, fn. omitted.) Having
rejected the causally related test, the Gregory court held that claims against the attorney by his
client and by the class of investors were a single claim because they ”comfortably fit within the
commonly accepted definition of the concept [of 'related'].“ (Id., at p. 606; see also Home Ins. Co.
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v. Wiener (N.D.Ill. 1989) 716 F.Supp. 10, 11 (holding that independent errors committed by two
attorneys in a firm gave rise to a single claim by the client).)


We agree with the court in Gregory, supra, 876 F.2d 602, that the term ” related“ as it is commonly
understood and used encompasses both logical and causal connections. Restricting the word to
only causal connections improperly limits the word to less than its general meaning. ”Related“ is
a broad word, but it is not therefore a necessarily ambiguous word. We hold that, as used in this
policy and in these circumstances, ”related“ is not ambiguous and is not limited only to causally
related acts.


We do not suggest, however, that, in determining the amount of coverage, the term ”related“ would
encompass every conceivable logical relationship. At some point, a relationship between two
claims, though perhaps ”logical,“ might be so attenuated or unusual that an objectively reasonable
insured could not have expected they would be treated as a single claim under the policy. In the
present case, there is no attenuation or surprise to the insured. The two errors by the attorney are
”related“ in multiple respects. They arose out of the same specific transaction, the collection of a
single debt. They arose as to the same client. They were committed by the same attorney. They
resulted in the same injury, loss of the debt. No objectively reasonable insured under this policy
could have expected that he would be entitled to coverage for two claims under the policy.


Disposition
The judgment of the Court of Appeal is reversed with directions to remand this action to the trial
court with instructions to enter judgment in favor of appellant Lawyers' Mutual.


Lucas, C. J. Mosk, J. Panelli, J., Arabian, J., and George, J., concurred.
KENNARD, J.
I concur in the judgment. In my view, however, much of the discussion in the majority opinion is
unnecessary. As I shall explain, the majority interjects a doctrine of civil pleading into an insurance
dispute that has nothing to do with pleading. Moreover, the majority reaches out to *874  decide
an issue concerning the scope of ”related“ acts or omissions under an insurance contract that is
superfluous to a resolution of the narrow dispute in this case, and decides the issue in unnecessarily
broad terms.


I


This is an insurance case. The question here is whether, when an attorney commits two separate
acts of negligence in the same matter that preclude his client's right to recover a single sum against
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either of two other parties, on either of two legal theories, the attorney's malpractice insurer is
liable for only one claim under the policy, or is liable for two claims. The majority determines that
under these circumstances the insurer can be liable for only one claim. I agree with the result, but
not the reasoning, of the majority opinion.


The majority analyzes the question of whether one or two claims were made under the insurance
policy in this case in terms of the ”primary rights “ doctrine. This doctrine concerns pleadings filed
in court. But a claim made under an insurance policy is not the same as a pleading filed in court.
Instead, the determination of rights under an insurance policy is a question of contract law. (Mid-
Century Ins. Co. v. Bash (1989) 211 Cal.App.3d 431, 436 [259 Cal.Rptr. 382]; 1 Witkin, Summary
of Cal. Law (9th ed. 1987) Contracts, § 682, p. 616; Civ. Code, § 1635 [”All contracts, whether
public or private, are to be interpreted by the same rules, except as otherwise provided by this
code.“].) The parties to a contract can define ”claim“ any way they want. Here, they defined it
without reference to the rules of civil pleading.


The parties defined ”claim“ as ”a demand ... for money against the Insured. “ This definition can
be applied to the facts of this case without reference to pleading doctrines. As the record in this
case shows, the former client of the insured, Bay Cities Paving & Grading, Inc., made a demand
on the insured attorney, Robert Curotto, through a letter written by new counsel it had retained.
The demand letter stated it was asserting ”two separate claims, “ premised on Curotto's two acts
of negligence that precluded Bay Cities from recovering from either of two responsible parties.
But the demand letter sought payment of a single amount, based on the work performed by Bay
Cities on a construction project. Therefore, Bay Cities made a single ”demand for money against
the Insured.“


Accordingly, analyzing the main issue in this case without reference to doctrines of pleading, but
as a question of contract interpretation, I reach the same result as the majority. *875


II


Although the majority concludes that Bay Cities made a single claim, thus resolving the issue on
which review was granted, it goes on to discuss at considerable length whether, assuming that
Bay Cities had made two claims, the claims would be ”related“ within the meaning of the policy.
This discussion is not only unnecessary to the disposition of the case, but also misleading, as I
shall explain.


The pertinent policy language is this: ” 'Two or more claims arising out of a single act, error or
omission or a series of related acts, errors or omissions shall be treated as a single claim.' “ (Maj.
opn., ante, at p. 866, italics omitted.) The policy does not define the term ”related.“
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Bay Cities argues that the term ”related“ is ambiguous because it could have a broad meaning—all
acts or omissions related in some way—or a narrow meaning of causally related. Because the term
is not defined in the policy, Bay Cities argues it should be interpreted against the drafting party,
in conformance with standard rules of insurance contract interpretation. (1 Witkin, Summary of
Cal. Law, supra, § 699, p. 632; see AIU Ins. Co. v. Superior Court (1990) 51 Cal.3d 807, 821-822
[274 Cal.Rptr. 820, 799 P.2d 1253]; Universal Underwriters Ins. Co. v. Gewirtz (1971) 5 Cal.3d
246, 250 [95 Cal.Rptr. 617, 486 P.2d 145]; Gray v. Zurich Ins. Co. (1966) 65 Cal.2d 263, 269 [54
Cal.Rptr. 104, 419 P.2d 168].) The majority rejects this argument, saying Bay Cities' interpretation
is ”not reasonable.“ (Maj. opn., ante, at p. 868.) The majority concludes that ”[r]estricting the
word ['related'] to only causal connections improperly limits the word to less than its general
meaning.“ (Maj. opn., ante, at p. 873.)


I am unconvinced. There are any number of ways in which two acts giving rise to claims under
a malpractice insurance policy might be said to be ”related“ in the general sense of the term.
A law firm that has a single policy may commit, through two lawyers, two acts of malpractice
affecting the same client on the same day. These claims could be said to be related in at least three
ways: temporally (same day), thematically in one sense (same client), and thematically in another
sense (two real estate matters involving boundary disputes). Accordingly, the two claims could
reasonably be said to be ”related “ within the ”general meaning“ of the term. But it is unlikely, given
that the acts of malpractice occurred in two separate matters, that the claims would be considered
”related“ within the meaning of the policy. Thus, the necessity arises to impose some limiting
construction on the policy term ”related acts or omissions.“ *876


When the language of an insurance policy is ambiguous the courts look to the expectations of a
reasonable insured. (American Star Ins. Co. v. Insurance Co. of the West (1991) 232 Cal.App.3d
1320, 1331 [284 Cal.Rptr. 45]; see AIU Ins. Co. v. Superior Court, supra, 51 Cal.3d at p. 822
[stating that to protect an insured's objectively reasonable expectations, coverage clauses of
insurance policies are interpreted broadly].) Here, the context suggests that a reasonable attorney/
insured would have thought that under the policy two claims made in the circumstances of this
case would be classed as related, but only because the element of damages from each was identical
and coextensive. Thus, the majority's conclusion that the claims are related within the meaning of
the policy is correct, but its endorsement of the policy language ”related acts, errors or omissions“
as inherently unambiguous is not.


Thus, although the majority has reached the correct result in this case, I cannot subscribe to its
reasoning. *877


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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36 Cal.4th 495
Supreme Court of California


Antone BOGHOS, Plaintiff and Respondent,
v.


CERTAIN UNDERWRITERS AT LLOYD'S
OF LONDON, et al., Defendants and Appellants.


No. S117735.
|


July 18, 2005.


Synopsis
Background: Insured under disability insurance policy brought claims against insurer for breach
of contract, breach of the covenant of good faith and fair dealing, and intentional infliction of
emotional distress, relating to discontinuation of long-term disability payments. The Superior
Court, Santa Clara County, Jamie A. Jacobs-May, J., denied insurer's motion to compel arbitration.
Insurer appealed, and the Court of Appeal affirmed. Insurer petitioned for review.


Holdings: The Supreme Court, Werdegar, J., held that:


[1] arbitration clause was enforceable inasmuch as policy's arbitration and service of suit clauses
did not conflict, and


[2] arbitration clause was not rendered unenforceable by requiring insured to share costs of
arbitration with insurer.


Judgment of Court of Appeal reversed, and remanded.


West Headnotes (10)


[1] Insurance Requisites and validity
Disability insurance policy's arbitration and service of suit clauses did not conflict, and
arbitration clause was enforceable for purposes of resolving coverage dispute; contract
included language establishing priority as between the arbitration clause and the service of
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suit clause, inasmuch as the first sentence of the arbitration clause expressly, clearly, and
unambiguously stated that, “notwithstanding any other items set forth herein,” the parties
agreed that any dispute would be settled in binding arbitration.


18 Cases that cite this headnote


[2] Insurance Intention
The court's goal in construing insurance contracts, as with contracts generally, is to give
effect to the parties' mutual intentions.


21 Cases that cite this headnote


[3] Insurance Necessity of ambiguity
Only if the statutory rules for interpreting insurance contracts do not resolve a claimed
ambiguity does the court resort to the rule that ambiguities are to be resolved against the
insurer.


22 Cases that cite this headnote


[4] Alternative Dispute Resolution Construction
When a party to an arbitration agreement challenges the agreement as unenforceable,
the court decides the issue based on the same state law standards that apply to contracts
generally.


12 Cases that cite this headnote


[5] Evidence Published or unpublished material
Supreme Court would take judicial notice of federal decisions that did not appear in West's
Federal Reporter and Federal Supplement, under provision of Evidence Code providing
that judicial notice shall be taken of the decisional law of the United States. West's
Ann.Cal.Evid. Code § 451(a).


7 Cases that cite this headnote


[6] Insurance Exclusions, exceptions or limitations
Insurance Requisites and validity
Binding arbitration clause contained in disability insurance policy was not deceptive,
notwithstanding that the policy also contained a service of suit clause; although arbitration
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clause was printed in text the same size as the other provisions in the policy, it was
the only provision printed entirely in bold, and the arbitration clause's first sentence
clearly and unmistakably required arbitration of “any dispute” arising under the policy,
“notwithstanding any other item” in the policy.


See 6 Witkin, Cal. Procedure (4th ed. 1997) Proceedings Without Trial, § 490 et seq.;
Knight et al., Cal. Practice Guide: Alternative Dispute Resolution (The Rutter Group
2004) ¶ 5:73 et seq (CAADR Ch. 5-C).


20 Cases that cite this headnote


[7] Insurance Exclusions, exceptions or limitations
Insurance Exclusions and limitations in general
For purposes of the requirement that an insurer must make conspicuous, plain, and clear
any provision that creates an exception to or limitation on coverage reasonably expected
by the insured, a coverage limitation is conspicuous when it is positioned and printed in
a manner that will attract the reader's attention.


7 Cases that cite this headnote


[8] Insurance Exclusions and limitations in general
For purposes of the requirement that an insurer must make conspicuous, plain, and clear
any provision that creates an exception to or limitation on coverage reasonably expected
by the insured, a limitation is plain and clear when, from the perspective of an average
layperson, it is communicated in clear and unmistakable language.


3 Cases that cite this headnote


[9] Insurance Contracts and Policies
Insurance Rules of Construction
Insurers must draft policy language with an eye to how insureds will likely understand it.


2 Cases that cite this headnote


[10] Insurance Requisites and validity
Disability insurance policy's arbitration clause, which required insured to share arbitration
costs with insurer, was not rendered unenforceable by requiring insured to pay costs he
would not have had to pay if he had sued in court; insured's claim for failure to pay benefits
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under the policy, and his claim for violation of the covenant of good faith and fair dealing,
consisted of contract and tort claims, and did not involve any unwaivable statutory rights.


32 Cases that cite this headnote
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Opinion


WERDEGAR, J.


*499  **70  This case presents issues concerning the effect and enforceability of an arbitration
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benefits. We reverse and remand for further proceedings.
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I. Background


Antone Boghos owned a plumbing business. In September 1998, he applied to a Los Angeles
insurance broker for disability insurance underwritten by Certain Underwriters at Lloyd's of
London (hereafter the Underwriters). Boghos requested and the Underwriters eventually granted
coverage for monthly payments of up to $10,000 for up to 60 months in the event Boghos,
because of accident or sickness, became unable to perform the material and substantial duties
of his occupation. An endorsement to the policy defined those duties as “administrative and
executive duties only.” Another endorsement excluded from coverage “any disease or disorder or
condition(s) due to or arising from the lumbar sacral back and adjacent and related structures.”
In his application, Boghos represented that he had earned $176,080 from his business in the
prior year. Boghos signed both pages of the two-page application, thereby acknowledging his
understanding and agreement that “any dispute concerning this insurance must be submitted to
binding arbitration....” 1


1 The full paragraph, printed bold, reads: “Binding Arbitration—Waiver of Right to Trial by
Jury: I understand and agree that any dispute concerning this insurance must be submitted to
binding arbitration if the amount in dispute exceeds the jurisdictional limits of small claims
court and is not resolved with a formal review by Underwriters. I understand and agree that
this is a waiver of my and Underwriters['] rights to a trial by jury.”


*500  The policy became effective on January 8, 1999. It contained the following arbitration
clause, printed bold: “BINDING ARBITRATION: Not withstanding [sic] any other item setforth
[sic] [ 2 ]  herein, the parties hereby agree that any dispute which arises shall be settled in Binding
***790  Arbitration. By agreeing to Binding Arbitration, all parties acknowledge and agree that
they waive their right to a trial by jury. Binding Arbitration will be held before a neutral arbitrator
who will be agreed to by all parties. If the parties cannot agree as to the arbitrator, or believe that
a single arbitrator cannot adequately settle the dispute, then an arbitration panel made up of three
arbitrators shall be formed. One arbitrator shall be appointed by Us. The second arbitrator shall be
appointed by You. The third arbitrator shall be agreed by the two appointed arbitrators. The venue
shall be in Los Angeles County or at another location if agreed by all parties. The arbitration will
be governed by the commercial arbitration rules of the American Arbitration Association. Costs
for the arbitration shall be equally split among the parties.”


2 No party attributes any significance to the peculiarities of spelling in this important sentence
of the policy. Accordingly, we will regularize the spelling throughout the remainder of this
opinion.
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The policy also included, as part of Lloyd's standard form “Certificate of Insurance,” a “Service
of Suit Clause.” As relevant here, the clause provides: “Service of Suit Clause. In the event of the
failure of Underwriters to pay any amount claimed to be due under the insurance described herein,
Underwriters have agreed that, at the request of Assured (or Reinsured) they will submit to the
jurisdiction of a court of competent jurisdiction within the United States. Nothing in this clause
constitutes or should be understood to constitute a waiver of Underwriters' rights to commence an
action in any court of competent jurisdiction in the United States, to remove an action to a United
States District Court, or to seek a transfer of a case to another Court as permitted by the laws of
the United States or of any State in the United States. In any suit instituted against any one of them
upon the insurance described herein, Underwriters have agreed to abide by the final decision of
such Court or of any Appellate Court in the event of an appeal.”


In November 2001, Boghos sued the Underwriters for ceasing to pay benefits under **71  the
policy. In his complaint, Boghos alleged that he received, in May 2000, “a traumatic blow to the
back of his head, neck and buttocks which caused him to lose consciousness. As a result of the
incapacitating injuries [Boghos] suffered during the accident,” his complaint continued, “he has
been unable to return to work since the accident.” In a subsequent declaration, Boghos further
described his continuing injuries as “ constant vertigo and headaches, causing [him] to lose thirty-
five pounds from constant vomiting,” requiring him to take prescription drugs, and leaving him “
unable to concentrate and to be active enough to pursue” his administrative and  *501  executive
duties. At some unspecified point thereafter, the Underwriters apparently began to pay disability
benefits. In December 2000, however, Boghos received a letter from the Underwriters refusing
to continue paying. In his complaint, Boghos alleged claims for breach of contract, breach of the
covenant of good faith and fair dealing, and intentional infliction of emotional distress.


The Underwriters moved to compel arbitration of all claims. The trial court denied the petition,
holding among other things that the policy's service of suit clause conflicted with the arbitration
clause and that any ambiguity between the two should be resolved in Boghos's favor by refusing
to compel arbitration. The Court of Appeal affirmed, adding its own conclusion that the arbitration
clause was unenforceable under decisions of this court holding that persons who have agreed to
arbitrate rights based on statute cannot be required to pay costs they would not have to pay if suing
in court. (See Armendariz v. Foundation Health Psychcare Services, Inc. (2000) 24 Cal.4th 83,
99 Cal.Rptr.2d 745, 6 P.3d 669 (Armendariz ) and Little v. ***791  Auto Stiegler, Inc. (2003) 29
Cal.4th 1064, 130 Cal.Rptr.2d 892, 63 P.3d 979 (Little ).) We granted the Underwriters' petition
for review.


II. Discussion


A. The Arbitration and Service of Suit Clauses
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[1]  The lower courts, as mentioned, concluded the policy's arbitration and service of suit clauses
conflicted, thereby creating an ambiguity that had to be resolved in favor of the insured. We
conclude the lower courts erred.


[2]  [3]  Our goal in construing insurance contracts, as with contracts generally, is to give effect to
the parties' mutual intentions. (Bank of the West v. Superior Court (1992) 2 Cal.4th 1254, 1264, 10
Cal.Rptr.2d 538, 833 P.2d 545; see Civ.Code, § 1636.) “If contractual language is clear and explicit,
it governs.” (Bank of the West, at p. 1264, 10 Cal.Rptr.2d 538, 833 P.2d 545; see Civ.Code, § 1638.)
If the terms are ambiguous, we interpret them to protect “ ‘the objectively reasonable expectations
of the insured.’ ” (Bank of the West, at p. 1265, 10 Cal.Rptr.2d 538, 833 P.2d 545, quoting AIU
Ins. Co. v. Superior Court (1990) 51 Cal.3d 807, 822, 274 Cal.Rptr. 820, 799 P.2d 1253.) Only if
these rules do not resolve a claimed ambiguity do we resort to the rule that ambiguities are to be
resolved against the insurer. (Bank of the West, at p. 1264, 10 Cal.Rptr.2d 538, 833 P.2d 545.)


[4]  When a party to an arbitration agreement challenges the agreement as unenforceable, we
decide the issue based on the same state law standards that apply to contracts generally. (Engalla
v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951, 971–972, 64 Cal.Rptr.2d 843, 938 P.2d
903.) *502  The United States Arbitration Act (9 U.S.C. § 1 et seq.), commonly known as the
Federal Arbitration Act (hereafter FAA), creates a presumption in favor of arbitrability (Engalla v.
Permanente Medical Group, Inc., supra, at p. 971, 64 Cal.Rptr.2d 843, 938 P.2d 903; see 9 U.S.C.
§ 2) and permits courts to refuse to enforce agreements to arbitrate only “upon such grounds as
exist at law or in equity for the revocation of any contract” (9 U.S.C. § 2). Similarly, title 9 of the
Code of Civil Procedure (§ 1280 et seq.) expresses a strong public policy favoring the enforcement
of valid agreements to arbitrate. (Moncharsh v. Heily & Blase (1992) 3 Cal.4th 1, 9, 10 Cal.Rptr.2d
183, 832 P.2d 899.)


In a typical service of suit clause, one or more parties agree to submit to the jurisdiction of courts
for designated purposes related  **72  to the contract in which the clause appears. Here, the
Underwriters have agreed, “ [i]n the event of [their] failure ... to pay any amount claimed to be
due under the [policy],” and “at the request of Assured,” to “submit to the jurisdiction of a court
of competent jurisdiction within the United States.”


[5]  Courts in other jurisdictions have generally enforced arbitration clauses in contracts, including
insurance contracts, that have also included service of suit clauses, rejecting the argument that
consent to service creates an ambiguity or waives the right to compel arbitration. These courts
have reasoned that the two clauses do not conflict because the service of suit clause should be
interpreted, in view of the presumption favoring arbitration, as intended to facilitate enforcement
of the arbitration clause. 3  The only California ***792  case on point is consistent with the general
rule. In Appalachian Insurance Co. v. Rivcom Corp. (1982) 130 Cal.App.3d 818, 182 Cal.Rptr. 11,
the Court of Appeals held that a service of suit clause did not supersede, or create an ambiguity
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in light of, a clause requiring that the value of any loss be determined by appraisal, a form of
arbitration expressly subject by statute to California arbitration law. (Id., at pp. 824, 827–828, 182
Cal.Rptr. 11; see Code Civ. Proc., § 1280, subd. (a).) The court reasoned that both clauses could
operate because the service of suit clause allowed the insured to sue in court if the insurer refused
to pay the appraised value. (Appalachian Insurance Co. v. Rivcom Corp., supra, at pp. 827–828,
182 Cal.Rptr. 11.)


3 E.g., Hart v. Orion Insurance Company (10th Cir.1971) 453 F.2d 1358, 1361; West Shore
Pipe Line v. Associated Elec. & Gas (N.D.Ill.1992) 791 F.Supp. 200, 203–204; Brener
v. Becker Paribas, Inc. (S.D.N.Y.1985) 628 F.Supp. 442, 451–452; NECA Ins., Ltd. v.
National Union Fire Ins. Co. (S.D.N.Y.1984) 595 F.Supp. 955, 957–958; Old Dominion Ins.
v. Dependable Reinsurance (Fla.Dist.Ct.App.1985) 472 So.2d 1365, 1368; cf. Geldermann,
Inc. v. Stathis (1988) 177 Ill.App.3d 414, 126 Ill.Dec. 681, 532 N.E.2d 366, 369–370 [forum
selection clause]; but see Transit Cas. Co. v. Certain Underwriters (Mo.Ct.App.1998) 963
S.W.2d 392, 399.
The Underwriters have asked us to take judicial notice of additional federal decisions that
do not appear in West's Federal Reporter and Federal Supplement. The motion is granted.
(Evid.Code, § 451, subd. (a) [“Judicial notice shall be taken of ... [t]he decisional ... law ...
of the United States ... ].”)


*503  This case is easier to resolve than the cases just mentioned. In none of those cases did
the court note that the contract at issue included language establishing priority as between the
arbitration (or appraisal) clause and the service of suit clause. Here, in contrast, the contract
does include such language. The first sentence of the arbitration clause expressly declares that,
“Notwithstanding any other item set forth herein, the parties hereby agree that any dispute which
arises shall be settled in Binding Arbitration.” (Italics added.) The phrase “[n]otwithstanding any
other item” clearly indicates the parties intended the arbitration clause to apply according to its
terms and for all disputes to be settled in binding arbitration, even if other provisions, read in
isolation, might seem to require a different result. No ambiguity exists.


Boghos advances several arguments against this conclusion. None is persuasive.


First, Boghos argues that, given the service of suit clause, the arbitration clause cannot be
enforced without rendering the former surplusage. Boghos thus invokes the general rule of contract
interpretation that “[t]he whole of a contract is to be taken together, so as to give effect to every part,
if reasonably practicable, each clause helping to interpret the other.” (Civ.Code, § 1641.) The rule's
effect, among other things, is to disfavor constructions of contractual provisions that would render
other provisions surplusage. (Berg v. MTC Electronics Technologies Co. (1998) 61 Cal.App.4th
349, 361–362, 71 Cal.Rptr.2d 523.) To enforce the policy's arbitration clause according to its terms
does not render the service of suit clause surplusage. The service of suit clause continues to have
real effect because it requires the Underwriters to submit to the jurisdiction of United States courts
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in actions to compel arbitration or to enforce arbitral awards, thus easing burdens the insured might
encounter in obtaining jurisdiction over the Underwriters in London. (Hart v. Orion Insurance
Company, supra, 453 F.2d 1358, 1361.)


**73  Boghos argues that to read the service of suit clause in this manner would cause it to
duplicate a right guaranteed by statute, once again rendering it surplusage. The Code of Civil
Procedure, Boghos correctly ***793  points out, gives California courts personal and subject
matter jurisdiction to compel arbitration and to enforce arbitral awards when a contract to arbitrate
is made in this state. (See Code Civ. Proc., § 1293.) 4  Nevertheless, the service of suit clause
confers rights the relevant statutes do not. For example, through the service of suit clause the
Underwriters consent to suit not just in California but in any “court of competent jurisdiction
within the United *504  States,” apparently at Boghos's choice. This is more than California law
provides. A contract term, in any event, is not surplusage merely because it confers a right already
guaranteed by statute. (See Berg v. MTC Electronics Technologies Co., supra, 61 Cal.App.4th 349,
361–362, 71 Cal.Rptr.2d 523.) Moreover, policies issued by underwriters at Lloyd's containing the
same service of suit clause are sold not just in California, but throughout the United States. That
a contractual provision intended to bind insurers to submit to service under a variety of statutory
schemes will duplicate certain statutory rights seems both unavoidable and unobjectionable.


4 “The making of an agreement in this State providing for arbitration to be had within this
State shall be deemed a consent of the parties thereto to the jurisdiction of the courts of this
State to enforce such agreement by the making of any orders provided for in this title and by
entering of judgment on an award under the agreement.” (Code Civ. Proc., § 1293.)


Boghos also argues that the service of suit clause, if read as intended to facilitate arbitration,
narrows the circumstances under which the insurers must submit to the jurisdiction of a court.
For purposes of this argument, Boghos interprets the language by which the Underwriters submit
to jurisdiction (“[i]n the event of [their] failure ... to pay”) as an assertion that they do not
submit to the court's jurisdiction to compel arbitration of claims not involving a failure to pay,
even though the arbitration clause is broad enough to cover such claims. The relevance of this
additional argument to the issue before us, namely the enforceability of the arbitration clause,
is not evident. The argument lacks merit, in any event. Regardless of the policy language, Code
of Civil Procedure section 1293, as Boghos acknowledges, gives California courts personal and
subject matter jurisdiction to enforce arbitration agreements formed in California. The service
of suit clause, even if limited to claims based on the Underwriters' failure to pay benefits, still
gives Boghos the additional, nonstatutory right to require the Underwriters to appear not just in
California courts but in any “court of competent jurisdiction within the United States.”


Boghos next argues the service of suit clause must take priority over the arbitration clause under the
rule that more specific contractual provisions control over more general ones. (See Code Civ. Proc.,
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§ 1859; 5  National Ins. Underwriters v. Carter (1976) 17 Cal.3d 380, 386, 131 Cal.Rptr. 42, 551
P.2d 362.) But this rule applies only when the provisions in question are truly inconsistent. (Code
Civ. Proc., § 1859; National Ins. Underwriters v. Carter, supra, 17 Cal.3d at p. 386, 131 Cal.Rptr.
42, 551 P.2d 362.) The arbitration clause here is neither inconsistent with, nor ambiguous in light
of, the service of suit clause because the first sentence of the arbitration clause (“[n]otwithstanding
***794  any other item set forth herein”) explicitly requires that clause to be enforced even if
other provisions, read in isolation, might seem to dictate a different result.


5 “In the construction of a statute the intention of the Legislature, and in the construction of
the instrument the intention of the parties, is to be pursued, if possible; and when a general
and particular provision are inconsistent, the latter is paramount to the former. So a particular
intent will control a general one that is inconsistent with it.” (Code Civ. Proc., § 1859.)


[6]  [7]  [8]  [9]  *505  Finally, Boghos argues that to enforce the arbitration clause would in
effect allow the Underwriters to disavow a promise to submit to suit in court and give them a license
to deceive policyholders. To the contrary, given the unambiguous language of the arbitration
clause, no such promise exists. Nor is the policy deceptive. To be sure, insurers must draft policy
language with an eye to how insureds will likely understand **74  it. An insurer must, for example,
make “conspicuous, plain and clear” any provision that creates an exception to or limitation on
coverage reasonably expected by the insured. (Haynes v. Farmers Ins. Exchange (2004) 32 Cal.4th
1198, 1204, 13 Cal.Rptr.3d 68, 89 P.3d 381.) We have not held that an arbitration clause constitutes
an exception to or limitation of coverage for purposes of this requirement. Yet even if we were to
apply this prophylactic rule against deception, the arbitration clause here would easily pass muster
as conspicuous, plain, and clear. A coverage limitation is conspicuous when it is positioned and
printed in a manner that will attract the reader's attention. (Id., at pp. 1207–1208, 13 Cal.Rptr.3d 68,
89 P.3d 381.) A limitation is plain and clear when, from the perspective of an average layperson,
it is communicated in clear and unmistakable language. (Id., at p. 1212, 13 Cal.Rptr.3d 68, 89
P.3d 381; State Farm Mut. Auto. Ins. Co. v. Jacober (1973) 10 Cal.3d 193, 201–202, 110 Cal.Rptr.
1, 514 P.2d 953.) While the arbitration clause here is printed in text the same size as the other
provisions in the policy, it is the only provision printed entirely in bold. Moreover, the arbitration
clause's first sentence clearly and unmistakably requires arbitration of “any dispute” arising under
the policy, “[n]otwithstanding any other item” in the policy. Finally, both pages of the application
for insurance informed Boghos in bold print, immediately above the signature line, that by signing
he “underst[oo]d and agree[d] that any dispute concerning this insurance must be submitted to
binding arbitration....” A reasonable person reading the application and policy would understand
that he would be required to arbitrate all disputes arising under the policy.


B. Armendariz and Little.
[10]  Boghos next contends the policy's arbitration clause is unenforceable under Armendariz,
supra, 24 Cal.4th 83, 99 Cal.Rptr.2d 745, 6 P.3d 669, and Little, supra, 29 Cal.4th 1064, 130
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Cal.Rptr.2d 892, 63 P.3d 979, because it requires him to pay costs he would not have to pay were he
suing in court, namely costs imposed by the American Arbitration Association (AAA) 6  and *506
the arbitrators' fees. The cases on which Boghos relies, which address the legality and effect of
employer-mandated arbitration clauses covering claims by employees based on statutory ***795
and constitutional provisions, do not support his contention.


6 As noted, the arbitration clause expressly invokes the AAA's commercial arbitration rules.
The full, up-to-date text of those rules is available on the AAA's Internet site at < http://
www.adr.org> (as of July 18, 2005). Having given the parties appropriate notice before oral
argument that we proposed to take judicial notice of the rules on our own motion (Evid.Code,
§ 459, subds.(c) & (d)), we now do take judicial notice of them. (See Evid.Code, § 452, subd.
(h) [permitting judicial notice of “[f]acts and propositions that are not reasonably subject
to dispute and are capable of immediate and accurate determination by resort to sources
of reasonably indisputable accuracy”]; Century City Medical Plaza v. Sperling, Isaacs &
Eisenberg (2001) 86 Cal.App.4th 865, 869–870, 103 Cal.Rptr.2d 605.)


In Armendariz, supra, 24 Cal.4th 83, 99 Cal.Rptr.2d 745, 6 P.3d 669, we set out the conditions
under which an employer can lawfully require its employees to arbitrate claims arising under the
California Fair Employment and Housing Act (Gov.Code, § 12900 et seq.) (FEHA). Through
the FEHA, we reasoned, the Legislature created substantive and procedural rights not just for
the benefit of individuals but also for public purposes; accordingly, those statutory rights are
unwaivable under Civil Code sections 1668 7  and 3513. 8  (Armendariz, at pp. 100–101, 99
Cal.Rptr.2d 745, 6 P.3d 669.) To ensure that employer-mandated arbitration agreements would not
become vehicles for the waiver of FEHA rights, we held that such agreements are enforceable
only if they provide for neutral arbitrators, more than minimal discovery, a written award, and
all of the types of relief that would otherwise be available in court and, in addition, “ ‘do[ ] not
**75  require employees to pay either unreasonable costs or any arbitrators' fees or expenses as a
condition of access to the arbitration forum.’ ” (Armendariz, at p. 102, 99 Cal.Rptr.2d 745, 6 P.3d
669, italics added, quoting Cole v. Burns Intern. Security Services (D.C.Cir.1997) 105 F.3d 1465,
1482.) We borrowed these requirements from an analogous federal decision, Cole, which had in
turn formulated them to ensure that employer-mandated arbitration agreements did not violate title
VII of the Civil Rights Act of 1964 (42 U.S.C. § 2000e et seq.).


7 “All contracts which have for their object, directly or indirectly, to exempt any one from
responsibility for his own fraud, or willful injury to the person or property of another, or
violation of law, whether willful or negligent, are against the policy of the law.” (Civ.Code,
§ 1668.)
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8 “Any one may waive the advantage of a law intended solely for his benefit. But a law
established for a public reason cannot be contravened by a private agreement.” (Civ.Code,
§ 3513.)


In Little, supra, 29 Cal.4th 1064, 130 Cal.Rptr.2d 892, 63 P.3d 979, we extended Armendariz,
supra, 24 Cal.4th 83, 99 Cal.Rptr.2d 745, 6 P.3d 669, and applied its requirements to employer-
mandated arbitration of tort claims for wrongful discharge in violation of public policy (i.e.,
claims under Tameny v. Atlantic Richfield Co. (1980) 27 Cal.3d 167, 164 Cal.Rptr. 839, 610 P.2d
1330). Justifying the extension, we reasoned that Tameny claims, even though not statutory, are
nevertheless “almost by definition unwaivable” (Little, at p. 1077, 130 Cal.Rptr.2d 892, 63 P.3d
979) because they seek to enforce public policies that are carefully tethered to fundamental policies
delineated in constitutional or statutory provisions (ibid.; see Silo v. CHW Medical Foundation
(2002) 27 Cal.4th 1097, 1104, 119 Cal.Rptr.2d 698, 45 P.3d 1162; Gantt v. Sentry Insurance (1992)
1 Cal.4th 1083, 1095, 4 Cal.Rptr.2d 874, 824 P.2d 680). To extend the Armendariz requirements
to Tameny claims was also consistent with the object of those requirements, which is “to *507
ensure minimum standards of fairness in arbitration so that employees subject to mandatory
arbitration agreements can vindicate their public rights in an arbitral forum.” (Little, at p. 1080,
130 Cal.Rptr.2d 892, 63 P.3d 979.)


Boghos asks us to extend the holdings of Armendariz, supra, 24 Cal.4th 83, 99 Cal.Rptr.2d 745,
6 P.3d 669, and Little, supra, 29 Cal.4th 1064, 130 Cal.Rptr.2d 892, 63 P.3d 979, to insurance
disputes and to declare the policy's arbitration clause unenforceable because it requires him to
share with the Underwriters the costs of ***796  arbitration and the arbitrators' fees. We find no
merit in the request. Even if the holdings in Armendariz and Little might conceivably be extended
beyond the employment context to cover other types of unwaivable claims based on or tethered
to statutes, Boghos's claims for nonpayment of benefits and breach of the covenant of good faith
and fair dealing cannot properly be so described. Boghos's claim that the Underwriters have failed
to pay benefits under the policy is a claim for breach of contract, pure and simple. His claim that
the Underwriters have, by failing to pay, violated the covenant of good faith and fair dealing may
properly be described either as a tort claim (Crisci v. Security Ins. Co. (1967) 66 Cal.2d 425, 433–
434, 58 Cal.Rptr. 13, 426 P.2d 173) or as a special type of contract claim for which we allow tort
damages (ibid.; Erlich v. Menezes (1999) 21 Cal.4th 543, 551–552, 87 Cal.Rptr.2d 886, 981 P.2d
978). While insurance bad faith claims were for a time thought to have a statutory basis in the
Unfair Practices Act (Ins.Code, § 790 et seq.), we definitively rejected that position in Moradi–
Shalal v. Fireman's Fund Ins. Companies (1988) 46 Cal.3d 287, 304, 250 Cal.Rptr. 116, 758 P.2d
58, and expressly overruled prior contrary authority (ibid., overruling Royal Globe Ins. Co. v.
Superior Court (1979) 23 Cal.3d 880, 153 Cal.Rptr. 842, 592 P.2d 329). For the same reason,
insurance bad faith claims also cannot properly be described as tethered to a statute, in the sense
that Tameny claims subject to arbitration under Little are necessarily “ ‘based on policies “carefully
tethered to fundamental policies ... delineated in constitutional or statutory provisions....” ’ ” (Little,
at p. 1077, 130 Cal.Rptr.2d 892, 63 P.3d 979, quoting Silo v. CHW Medical Foundation, supra,
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27 Cal.4th 1097, 1104, 119 Cal.Rptr.2d 698, 45 P.3d 1162.) While the business of insurance is
sufficiently affected with a public interest to justify its regulation by the state (see Ins.Code, §
680 et seq.), as Boghos observes, the fact of regulation does not suffice to demonstrate that any
given insurance-related claim entails an unwaivable statutory right, or that any given claim seeks
to enforce a public policy articulated in a statute.


In any event, we have not extended the Armendariz/Little cost-shifting rule to common law
claims generally. The rule is a judicially created exception to Code of Civil Procedure section
1284.2, which provides that **76  the parties to an arbitration agreement do share costs “[u]nless
the arbitration agreement otherwise provides or the parties to the arbitration otherwise *508
agree....” 9  We justified our creation of the exception in Armendariz, supra, 24 Cal.4th 83, 99
Cal.Rptr.2d 745, 6 P.3d 669, by reasoning that section 1284.2 “is a default provision, and the
agreement to arbitrate a statutory claim [e.g., a FEHA claim] is implicitly an agreement [by the
employer] to abide by the substantive remedial provisions of the statute” (Armendariz, at p. 112,
99 Cal.Rptr.2d 745, 6 P.3d 669) and to pay “all types of cost that are unique to arbitration.” (Id.,
at p. 113, 99 Cal.Rptr.2d 745, 6 P.3d 669.) The same reasoning fairly covers common law Tameny
claims, which must be carefully tethered to statutory or constitutional provisions (see Little, supra,
29 Cal.4th 1064, 1077, 1081–1082, 130 Cal.Rptr.2d 892, 63 P.3d 979), but not to common law
claims ***797  generally. To extend Armendariz to the arbitration of claims not carefully tethered
to statutory or constitutional provisions would seem an arbitrary refusal to enforce section 1284.2,
a legislative act, and thus raise concerns about judicial policymaking similar to those that led us to
require a statutory or constitutional basis for Tameny claims. (Silo v. CHW Medical Foundation,
supra, 27 Cal.4th 1097, 1104, 119 Cal.Rptr.2d 698, 45 P.3d 1162; Gantt v. Sentry Insurance, supra,
1 Cal.4th 1083, 1095, 4 Cal.Rptr.2d 874, 824 P.2d 680.)


9 “Unless the arbitration agreement otherwise provides or the parties to the arbitration
otherwise agree, each party to the arbitration shall pay his pro rata share of the expenses
and fees of the neutral arbitrator, together with other expenses of the arbitration incurred
or approved by the neutral arbitrator, not including counsel fees or witness fees or other
expenses incurred by a party for his own benefit.” (Code Civ. Proc., § 1284.2.)


C. Remaining Issues
Our decision leaves certain issues to be decided on remand. The trial court, as mentioned, held
that the policy's service of suit clause conflicted with the arbitration clause and that any ambiguity
between the two should be resolved in Boghos's favor by refusing to compel arbitration. The
Court of Appeal affirmed, adding its own erroneous conclusion that the arbitration provision was
unenforceable under Armendariz, supra, 24 Cal.4th 83, 99 Cal.Rptr.2d 745, 6 P.3d 669, and Little,
supra, 29 Cal.4th 1064, 130 Cal.Rptr.2d 892, 63 P.3d 979. Consequently, no court has yet addressed
the questions of (1) whether the clause of the arbitration provision requiring Boghos to share the
costs of arbitration and the arbitrator's (or arbitrators') fees is unenforceable under the general law
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of unconscionability,(2) whether Boghos's ability to pay his share of the costs and fees is relevant to
the question of unconscionability and, if so, whether he must prove he is factually unable to pay, 10


(3) whether the clause of the arbitration provision selecting the venue of arbitration (“Los Angeles
County or at another location if agreed by all parties”) is unconscionable, and (4) whether, if the
cost-sharing clause, the venue-selection clause or both are unconscionable, the offending clause or
*509  clauses should be severed and the matter nevertheless referred to arbitration (see Civ.Code,
§ 1670.5). Considerations of judicial economy make it appropriate to leave these questions to the
lower courts in the first instance. (See Cal. Rules of Court, rule 29(b)(3).)


10 The Underwriters dispute Boghos's claim of inability to pay, asking us to take judicial notice
of court documents from his recent divorce proceeding purporting to show that he has
substantial income and assets. Because we remand Boghos's claim of unconscionability for
consideration by the lower courts, we deny the Underwriters' related requests for judicial
notice without prejudice to refiling below. The Court of Appeal earlier denied a similar
request for judicial notice only because that court decided the case on a rationale that did not
require an examination of Boghos's ability to pay.


III. Disposition


The judgment of the Court of Appeal is reversed and remanded for further proceedings consistent
with the views set forth herein.


WE CONCUR: GEORGE, C.J., KENNARD, BAXTER, CHIN, and MORENO, JJ.


All Citations


36 Cal.4th 495, 115 P.3d 68, 30 Cal.Rptr.3d 787, 05 Cal. Daily Op. Serv. 6260, 2005 Daily Journal
D.A.R. 8556


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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21 Wash.App.2d 56
Court of Appeals of Washington, Division 1.


Raymond BUDD and Vickie Budd, Husband and Wife, Respondents,
v.


KAISER GYPSUM COMPANY, INC.; Appellant,
Borgwarner Morse Tec Inc.; Certainteed Corporation; DAP, Inc.; Ford Motor Company;


Honeywell International Inc., Individually and as successor to Allied Signal, Inc. and
The Bendix Corporation; Metropolitan Life Insurance Company; MW Custom Papers,


LLC; Pfizer Inc.; Union Carbide Corporation; and Weyerhaeuser Company, Defendants.


No. 81918-6-I
|


FILED 2/22/2022


Synopsis
Background: Retired worker brought products liability action against manufacturer of drywall
products and others, alleging he developed mesothelioma after working with manufacturer's
asbestos-containing joint compound product. The Superior Court, King County, John R. Ruhl, J.,
denied manufacturer's challenge to the jury selection process, denied worker's and manufacturer's
motions in limine, entered judgment on jury verdict for worker, and denied manufacturer's post-
trial motion for dismissal, new trial, and remittitur. Manufacturer appealed.


Holdings: The Court of Appeals, Chun, J., held that:


[1] jury selection process was sufficiently random;


[2] worker's testimony was sufficient to support inference that he would have heeded an asbestos
warning had joint compound given one;


[3] toxicological evidence was sufficient to establish medical causation;


[4] jury statement of the case could fairly be interpreted to include a design defect claim;


[5] evidence of worker's past sexual abuse of his daughter, marital infidelity, and since-rescinded
petitions for divorce, even if probative to issue of loss of enjoyment of life, was unduly prejudicial
and thus inadmissible;



https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(IB52BB9B441E911DDAD6B0014224D2780)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 

https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(IA0E54BB241E911DDAD6B0014224D2780)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 

https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(I841FA7C0E1B911DEAB49EC13A692F1C6)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 

https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(I841FA7C0E1B911DEAB49EC13A692F1C6)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 

https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(I12E875C241EA11DDAD6B0014224D2780)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0482929401&originatingDoc=I949f4650943011ec8686c899983d432e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0528766901&originatingDoc=I949f4650943011ec8686c899983d432e&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Budd v. Kaiser Gypsum Company, Inc., 21 Wash.App.2d 56 (2022)
505 P.3d 120, Prod.Liab.Rep. (CCH) P 21,350


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


[6] post-exposure evidence was admissible; and


[7] evidence was sufficient to support finding that worker used manufacturer's product.


Affirmed.


Procedural Posture(s): Judgment; On Appeal; Motion in Limine; Motion for New Trial; Other;
Motion to Correct Record.


West Headnotes (58)


[1] Appeal and Error Selection and impaneling of jurors
The Court of Appeals reviews a trial court's ruling regarding challenges to the venire
process for abuse of discretion.


[2] Appeal and Error Denial of new trial
The Court of Appeals reviews a trial court's denial of a motion for a new trial for abuse
of discretion. Wash. Super. Ct. Civ. R. 59.


[3] Jury Mode of procedure
The trial court must ensure random selection of members of a jury panel. Wash. Rev. Code
Ann. § 2.36.065.


[4] Jury Mode of procedure
Statutory requirements for making up jury lists are merely directory and need be
only substantially complied with. Wash. Rev. Code Ann. §§ 2.36.010(6), 2.36.010(9),
2.36.010(12), 2.36.050, 2.36.063, 2.36.065, 2.36.080(1), 2.36.130.


[5] Jury Mode of procedure
Prejudice will be presumed only if there is a material departure from the statutory
requirements for making up a jury list; if there is substantial compliance with the statute,
then a challenger may claim error only if he or she establishes actual prejudice. Wash.
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Rev. Code Ann. §§ 2.36.010(6), 2.36.010(9), 2.36.010(12), 2.36.050, 2.36.063, 2.36.065,
2.36.080(1), 2.36.130.


[6] Jury Mode of procedure
Jury selection process for products liability trial was sufficiently random as required
by statutes, even if court selected jury from those who had deferred service before and
those who responded by e-mail to summonses, where jury services department mailed
summonses to over 1,000 potential jurors who had had their service deferred, each
summons requested that the recipient contact the court by e-mail, by phone, or in person,
of those potential jurors, about 183 responded by e-mail, jury services department then
sent questionnaires to those 183 people by e-mail, about 77 people responded to the
questionnaire, and those people were placed on the jury list in random order. Wash.
Rev. Code Ann. §§ 2.36.010(6), 2.36.010(9), 2.36.010(12), 2.36.050, 2.36.063, 2.36.065,
2.36.080(1), 2.36.130.


[7] Constitutional Law Fourteenth Amendment in general
Jury Representation of community, in general
Sixth and Fourteenth Amendments prohibit systematic exclusion of distinctive groups
from jury pools. U.S. Const. Amends. 6, 14.


[8] Jury Representation of community, in general
Even if the source list is not unconstitutionally discriminatory, a jury selection procedure
is still invalid if it systematically excludes a cognizable class of individuals. U.S. Const.
Amends. 6, 14.


[9] Jury Age
Jury selection process which allowed jurors could be excused from jury duty if they were
age 60 or older and did not wish to report for jury duty did not systematically exclude a
class of individuals age 60 or older, as it did not automatically exclude everyone age 60
and older, and thus process was constitutional. U.S. Const. Amends. 6, 14.


[10] Jury Standing and waiver
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Manufacturer did not implicitly withdraw its objections to jury selection process, which
allowed jurors over age 60 to be excused, by saying it did not want to force potential jurors
over the age of 60 who were claiming hardship to appear, as manufacturer also said it was
not conceding its challenge.


[11] Jury Standing and waiver
Manufacturer did not explicitly withdraw its objections to jury selection process, which
allowed jurors over age 60 to be excused, when it stated, “this motion wasn't premised
on exclusion of a cognizable class,” as that comment was about issue of whether jury
selection process was random.


[12] Appeal and Error Nature of question or defect
Appeal and Error Points and arguments
Appeal and Error Proceedings for Review
Appeal and Error Expert Evidence and Witnesses
Court of Appeals would review for abuse of discretion, rather than substantial evidence,
whether trial court erred in addressing manufacturer's motions and objection that court
erred in denying its request for a copy of an audio recording from its expert's testimony,
which it claimed was erroneously transcribed, and by denying its later motion to correct the
record, where manufacturer did not assign error to any findings of fact, nor did it discuss
any such findings in its analysis.


[13] Trial After verdict
Trial court appropriately exercised its discretion in mesothelioma action by denying
manufacturer's request for a copy of the audio recording of its expert's testimony for
forensic analysis; court explained that it was wary of setting a precedent that might allow
for stall tactics.


[14] Appeal and Error Proceedings for review
Any error by trial court in products liability action in denying manufacturer's post-
verdict motion to amend the transcript, which manufacturer alleged contained an improper
transcription of expert's testimony, did not warrant new trial, as any error did not affect
the jury's verdict. Wash. R. App. P. 9.5.
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[15] Appeal and Error Reply briefs
Court of Appeals would decline to address manufacturer's challenge to the trial court's
denial of its motion to correct the record in products liability action, as argument as raised
for the first time in its reply brief. Wash. Rev. Code Ann. § 2.32.250.


[16] Appeal and Error Arguments and Conduct of Counsel
In order to constitute reversible error, moving counsel must show the attorney misconduct
had a substantial likelihood of affecting the jury's verdict.


[17] Appeal and Error Comments on evidence or witnesses
Any misconduct by worker's counsel in using alleged incorrect transcript of expert's
opinion regarding chrysotile exposure in their slides during closing argument did not have
a substantial likelihood of affecting the jury's verdict, and thus was not reversible error
in products liability action; manufacturer brought the issue to the jury's attention during
its closing argument and encouraged the jury to refer to its notes, other evidence linked
worker's mesothelioma to chrysotile exposure, and court had instructed the jury that the
lawyers’ comments during closing argument are not evidence.


[18] Appeal and Error Instructions understood or followed
On appeal, jurors are presumed to have followed the court's instructions.


[19] Appeal and Error Taking Case or Question from Jury;  Judgment as a Matter of
Law
The Court of Appeals reviews de novo a trial court's decision to deny a motion for
judgment as a matter of law. Wash. Super. Ct. Civ. R. 50.


[20] Trial Substantial evidence
Trial Inferences from evidence
Trial Hearing and determination
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A judgment as a matter of law is appropriate only when, after viewing the evidence in
favor of the nonmoving party, a court can say, as a matter of law, that there is no substantial
evidence or reasonable inferences to sustain a verdict for the nonmoving party. Wash.
Super. Ct. Civ. R. 50.


[21] Trial Substantial evidence
The requirement of substantial evidence, for a judgment as a matter of law, necessitates
that the evidence be such that it would convince an unprejudiced, thinking mind. Wash.
Super. Ct. Civ. R. 50.


[22] Appeal and Error Denial of new trial
Because the standard of review of a ruling on a motion for judgment as a matter of law
is less deferential than the standard for review of a ruling on a motion for a new trial, if
a trial court did not err in its denial of a motion for judgment on a matter of law on an
issue, it did not abuse its discretion by denying a new trial motion on the same issue. Wash.
Super. Ct. Civ. R. 50, 59.


[23] Negligence Necessity of legal or proximate causation
For strict liability and negligence claims, plaintiff must establish proximate cause between
defect or breach and injury.


[24] Negligence Necessity of and relation between factual and legal causation
To show proximate causation, the plaintiff must show both cause in fact and legal
causation.


[25] Negligence "But-for" causation;  act without which event would not have occurred
Negligence Proximity and relation in general
“Cause in fact” refers to the “but for” consequences of an act; the physical connection
between an act and an injury.


[26] Products Liability Heeding
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In failure to warn case, showing that plaintiff would have heeded warning had one been
given can establish cause in fact.


[27] Products Liability Retroactivity
Washington Product Liability Act does not apply where the harm results from exposure,
and it appears that substantially all of the injury-producing events occurred prior to the
effective date of the Act. Wash. Rev. Code Ann. § 7.72.030(b).


[28] Evidence Due care and proper conduct
Products Liability Asbestos
Products Liability Warnings or instructions
Expert's testimony that an adequate warning on product containing asbestos was sufficient
to satisfy any requirement in products liability action that worker show what an adequate
warning would look like; expert testified that “you'd want to have it in writing on the
product prominently, not in small letters, but in big letters. You would want to have it
in several languages. And you would want to have a graphic, as well, like a skull and
crossbones, kind of logo, that people would recognize that there is a hazard.”


[29] Products Liability Asbestos
Products Liability Heeding
Worker's testimony in products liability action, that the manner in which he used drywall
joint compound tracked the product's instructions, was sufficient to support inference that
worker would have heeded an asbestos warning had joint compound given one; inference
that worker read and followed the joint compound instructions was reasonable based on
his use conforming to those instructions, and the inference that he would have heeded
a warning was also reasonable given the inference that he read and followed the joint
compound directions.


[30] Appeal and Error Taking Case or Question from Jury;  Judgment as a Matter of
Law
On review of a ruling on a motion for judgment as a matter of law, evidence, when viewed
in the light most favorable to the non-moving party, can sustain a jury's verdict based on
reasonable inferences from that evidence.
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[31] Products Liability Proximate Cause
The plaintiff in a product liability or negligence action bears the burden to establish a
causal connection between the injury, the product and the manufacturer of that product.


[32] Evidence Causation
Products Liability Asbestos
Products Liability Proximate Cause
Toxicological evidence that chrysotile can cause mesothelioma was sufficient to establish
medical causation in worker's products liability action against manufacturer of asbestos-
containing joint compound, even if there was no evidence specifically linking two types
of chrysotile used in joint compound to mesothelioma; while worker's expert agreed that
epidemiological studies combined with toxicological studies were necessary to prove
disease causation “for populations,” he not say that this was the case for individuals, nor
that studies must be specific to a type of chrysotile rather than chrysotile as a whole, and
there was evidence explaining the lack of epidemiological studies assessing an increased
risk of disease among drywall workers, and evidence that epidemiological studies showed
that chrysotile causes mesothelioma.


[33] Appeal and Error Instructions
The Court of Appeals reviews de novo claimed errors of law in jury instructions.


[34] Trial Statement of Issues
Trial Matters of law
Trial Confused or misleading instructions
Jury instructions are proper when they permit the parties to argue their theories of the case,
do not mislead the jury, and properly inform the jury of the applicable law.


[35] Appeal and Error Instructions
When a trial court gives an erroneous instruction on behalf of the party in whose favor
the verdict was returned, the Court of Appeals presumes prejudice unless the error
affirmatively appears harmless.
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[36] Appeal and Error Harmless and Reversible Error
A “harmless error” is an error which is trivial, or formal, or merely academic, and was
not prejudicial to the substantial rights of the party assigning it, and in no way affected
the final outcome of the case.


[37] Products Liability Design
Products Liability Consumer expectations
Under pre-Washington Product Liability Act law, a defendant is liable under a design
defect theory if their product, when manufactured as designed, is not reasonably safe,
meaning the product is unsafe to an extent beyond that which would be reasonably
contemplated by the ordinary consumer. Wash. Rev. Code Ann. § 7.72.010 et seq.


[38] Products Liability Warnings or Instructions
A defendant is liable under strict liability failure to warn when their failure to warn renders
their product unreasonably dangerous.


[39] Products Liability Asbestos
Products Liability Design defect
Joint statement of the case, which stated that worker alleged that manufacturer was
negligent in failing to warn “and that its joint compound products were unreasonably
dangerous or defective insofar as they lacked adequate warnings” and that manufacturer
“denies that its products were unreasonably dangerous or defective,” could fairly be
interpreted to include a design defect claim, and thus trial court did not err in instructing
jury on such a design defect claim.


[40] Appeal and Error Necessity of objection in general
Court of Appeals would decline to address any error by trial court in products liability
action in failing to properly inform the jury of the applicable law by providing only partial
instructions on design defect claim, but still including the claim on the verdict form, as
manufacturer did not object on that basis.
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[41] Appeal and Error Negligence and torts in general
Any error by trial court in products liability action in failing to properly inform the jury of
the applicable law by providing only partial instructions on design defect claim, but still
including the claim on the verdict form, was harmless, where jury returned a verdict in
worker's favor on all three of his claims, including claims for strict liability failure to warn
and negligent failure to warn, such that the award of damages did not turn on the jury's
design defect decision, and jury clearly concluded that worker's injuries were caused by
the failure to warn as well as a design defect.


[42] Appeal and Error Admission or exclusion of evidence in general
Court of Appeals reviews trial court's decision to admit or exclude evidence for abuse of
discretion.


[43] Evidence Tendency to Prove or Disprove Fact at Issue; Relevance
All relevant evidence is admissible unless its admissibility is otherwise limited. Wash. R.
Evid. 402.


[44] Evidence Weighing or Balancing Against Probative Value in General
Trial courts have wide discretion in weighing probative value of evidence against its
potentially prejudicial impact. Wash. R. Evid. 403.


[45] Evidence Tendency to Mislead or Confuse; Prejudicial Effect
When evidence is likely to stimulate an emotional response rather than a rational decision,
a danger of unfair prejudice exists. Wash. R. Evid. 403.


[46] Evidence Tendency to Mislead or Confuse; Prejudicial Effect
Though rare, the danger of unfair prejudice can exist even when the evidence at issue is
undeniably probative of a central issue in the case. Wash. R. Evid. 403.


[47] Evidence Products liability
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Evidence of worker's past sexual abuse of his daughter, marital infidelity, and since-
rescinded petitions for divorce, even if probative to issue of loss of enjoyment of life,
was unduly prejudicial and thus inadmissible in worker's products liability action against
manufacturer of asbestos-containing drywall joint compound, as evidence was likely to
stimulate an emotional response rather than a rational decision. Wash. R. Evid. 403.


[48] Evidence Effect of Admissibility of Similar Adverse Evidence; "Opening the Door"
Post-exposure evidence was admissible in worker's products liability action against
manufacturer of asbestos-containing drywall joint compound, as manufacturer put the
safety of its product at issue; manufacturer's position at trial was not simply that it thought
the product was safe when it sold it, but that the product was safe even if sold today, which
opened the door to evidence to the contrary.


[49] Products Liability Warnings or Instructions
In a strict liability negligent failure to warn case, strict liability may be established if a
product, though faultlessly manufactured, is unreasonably dangerous when placed in the
hands of the ultimate user by a manufacturer without giving adequate warnings concerning
the manner in which to safely use it.


[50] Products Liability Consumer expectations
In a strict liability design defect case, a plaintiff may recover if the jury determines that
the product is dangerous to an extent beyond that which is contemplated by the ordinary
consumer.


[51] Trial Introduction of documentary and demonstrative evidence
Worker was permitted to show an unseen portion of a National Institute for Occupational
Safety & Health (NIOSH) document, which document the court had admitted before as an
illustrative exhibit, to the jury during closing argument in products liability action against
manufacturer of drywall joint compound, where court had admitted the whole document as
an illustrative exhibit, and presentation slide containing the pertinent page of the document
was introduced with witness testimony.


[52] Products Liability Asbestos
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Products Liability Warnings or instructions
Administrative code provisions governing how employers run their worksites did not
regulate drywall joint compound manufacturer's failure to provide warnings on a product it
manufactured and sold, and thus, as they were not relevant to the inquiry of the reasonable
expectation of a consumer, were irrelevant and inadmissible in products liability action
claiming asbestos exposure resulting in mesothelioma.


[53] Pretrial Procedure Facts taken as established or denial precluded;  preclusion of
evidence or witness
Administrative code provisions governing how employers run their worksites, even if
relevant in products liability action against manufacturer of drywall joint compound, were
subject to exclusion based on the unfairness to worker given the late disclosure of the
provisions as expert industrial hygienist's reliance material; while manufacturer listed the
provisions in its trial exhibit list, that list had over 300 proposed exhibits, and expert did not
suggest that she would testify about the provisions until the evening before her testimony.


[54] Appeal and Error Same or Similar Evidence Otherwise Admitted;  Cumulative
Evidence
Any error by trial court in excluding evidence of administrative code provisions governing
how employers run their worksites was harmless in products liability action involving
exposure to drywall joint compound which contained asbestos; throughout trial, joint
compound manufacturer was able to, and did, discuss “regulatory standards” in place
during worker's exposure that imposed a threshold limit value of five million particles per
cubic foot.


[55] Products Liability Proximate Cause
Generally, under traditional product liability theory, the plaintiff must establish a
reasonable connection between the injury, the product causing the injury, and the
manufacturer of that product.


[56] Products Liability Manufacturers in general;  identification
Products Liability Standard of proof, in general
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In order to have a cause of action under traditional product liability theory, the plaintiff
must identify the particular manufacturer of the product that caused the injury; liability
cannot turn on conjecture.


[57] Products Liability Asbestos
Products Liability Presumptions and Burden of Proof
Courts in asbestos cases apply a more lenient standard of proof of the particular
manufacturer at issue, because the long latency period of asbestosis means that the
plaintiff's ability to recall specific brands by the time they bring an action will be seriously
impaired.


[58] Products Liability Asbestos
Products Liability Weight and Sufficiency of Evidence
Evidence in products liability action was sufficient to support finding that worker who
suffered from mesothelioma due to asbestos exposure used drywall joint compound
made by defendant manufacturer, although his description of the packaging differed from
manufacturer's inter-office memorandum descriptions of the packaging; worker testified
that manufacturer made the joint compound he used, and claimed to have worked with
the product for about 10 years, worker's description of the packaging did not necessarily
conflict with or exclude the possibility of a design on the packaging consistent with the
design stated in the memorandum, and manufacturer confirmed that its joint compound
was sold where worker worked during the pertinent time.


**125  Honorable John Ruhl, Judge
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PUBLISHED OPINION


Chun, J.


*61  ¶1 Raymond Budd developed mesothelioma after working with a drywall product called
“joint compound” from 1962 to 1972. He sued Kaiser Gypsum Company, Inc. and others for
damages, contending that the company's joint compound caused his illness. A jury returned
a verdict in Budd's favor and awarded him nearly $13.5 million. Kaiser appeals, claiming
(1) insufficient randomness in the jury-selection process, (2) erroneous transcription of expert
testimony, (3) lack of proximate causation, (4) lack of medical causation, (5) an improper jury
instruction on **126  defective design, (6) improper exclusion of sexual battery and marital
discord evidence, (7) improper admission of post-exposure evidence, (8) improper exclusion of
regulatory provisions, and (9) a failure to link its product to Budd's disease. For the reasons below,
we affirm.


I. BACKGROUND


¶2 Kaiser manufactured drywall products, including joint compound, from the 1950s to the 1970s.
Budd claims *62  he worked with Kaiser's joint compound from 1962 to 1972 when he worked
for his father and uncle's drywall business. During that time, Kaiser's joint compound contained
Grade 7 chrysotile and Calidria chrysotile. Chrysotile is a type of asbestos. Years later, a doctor
diagnosed Budd with mesothelioma.


¶3 Budd and his wife sued Kaiser and others in King County Superior Court for negligence and
strict liability, advancing failure to warn and defective design theories.


¶4 Jury Selection. In early 2020, the COVID-19 pandemic halted jury trials at the court. When
they resumed, the court and our Supreme Court allowed for the excusal of potential jurors at
higher risk from COVID-19 based on their age or health conditions. In this case, the jury services
department of King County Superior Court sent summonses to potential jurors who had deferred
service before. Before trial, Kaiser challenged the jury selection process, contending that it was
not sufficiently random and excluded people ages 60 and older. The trial court denied Kaiser's
challenge.


¶5 Evidence of Abuse and Discord. Budd moved in limine to exclude evidence that he had sexually
abused his daughter and evidence of marital discord. The trial court denied Budd's motion but said
that Kaiser could introduce the evidence only if Budd opened the door. 1  Budd's wife voluntarily
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dismissed her loss of consortium claim to avoid opening the door. During trial, after Budd's wife
testified, Kaiser asked to introduce the challenged evidence. The trial court denied the request,
determining that Budd had not opened the door.


1 “Opening the door” is described as when “[a]n attorney's conduct or questions” renders
“otherwise inadmissible evidence or objectionable questions admissible.” BLACK'S LAW
DICTIONARY, 1314 (11th ed. 2019).


¶6 Post-Exposure Evidence. Kaiser moved in limine to exclude evidence about asbestos hazards—
such as internal Kaiser memoranda—that post-dated Budd's exposure, contending *63  that such
evidence was irrelevant to Budd's claims. The trial court denied the motion. During trial, Budd
introduced post-exposure evidence about asbestos hazards.


¶7 Transcription of Testimony. The day of closing arguments, Budd shared his argument slides
with Kaiser. After reviewing the slides, Kaiser told the court that Budd was seeking to rely on
a portion of Dr. Davis Weill's testimony that was erroneously transcribed. The transcript said,
“Q. And, Doctor, has there been any epidemiological literature published in the peer reviewed
literature demonstrating an increased risk of mesothelioma from exposure to Calidria? A. Yes.”
Kaiser contended the answer was, “No.” It moved to preserve the audio recording of the testimony
and requested a copy. The trial court granted preservation but denied Kaiser's request for a copy.
Kaiser then moved twice to correct the record and the court denied both motions.


¶8 Jury Instruction. The court instructed the jury on a negligent failure to warn claim and a strict
liability failure to warn claim; it also partially instructed the jury on a design defect claim. Kaiser
objected to the design defect instruction, contending that the case involved only failure to warn
claims. The court gave the instruction.


¶9 Verdict. The jury found for Budd and awarded him $13,426,000 in damages.


¶10 Posttrial Motion. Kaiser moved for dismissal, new trial, and remittitur under CR 50, CR 59,
and RCW 4.76.030 (“Posttrial Motion”). Under CR 50, Kaiser contended that Budd failed to prove
he was exposed to a Kaiser product; and proximate causation by showing he would have heeded
a warning had one been given. Kaiser said that under CR 59, the jury selection process did not
conform to statutory requirements; Budd **127  failed to prove medical causation and proximate
causation; and the court erred in admitting post-exposure evidence, excluding evidence of prior
asbestos regulation provisions, excluding evidence of Budd's sexual abuse of his daughter and of
marital discord, and instructing *64  the jury on the design defect claim. The court denied Kaiser's
Posttrial Motion.


¶11 Kaiser appeals.
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II. ANALYSIS


A. Jury Selection
¶12 Kaiser says the trial court erred by failing to ensure the jury pool was sufficiently random
under RCW 2.36 et seq. It also says excluding jurors ages 60 and over was reversible error.
Budd disagrees and says Kaiser waived its second claim. We conclude that the court substantially
complied with the randomness requirement and did not exclude a cognizable class.


[1]  [2] ¶13 We review a “trial court's ruling regarding challenges to the venire process for abuse
of discretion.” State v. Clark, 167 Wash. App. 667, 674, 274 P.3d 1058 (2012), aff'd, 178 Wash.2d
19, 308 P.3d 590 (2013). We review a trial court's denial of a CR 59 motion also for abuse of
discretion. Konicke v. Evergreen Emergency Servs., P.S., 16 Wash. App. 2d 131, 147, 480 P.3d
424 (2021). “A trial court abuses its discretion when its decision ‘is manifestly unreasonable or
based upon untenable grounds or reasons.’ ” Salas v. Hi-Tech Erectors, 168 Wash.2d 664, 668–
69, 230 P.3d 583 (2010) (quoting State v. Stenson, 132 Wash.2d 668, 701, 940 P.2d 1239 (1997)).
An “appellate court cannot hold that a trial court abused its discretion ‘simply because it would
have decided the case differently.’ ” Coogan v. Borg-Warner Morse Tec Inc., 197 Wash.2d 790,
804–05, 490 P.3d 200 (2021) (quoting Gilmore v. Jefferson County Pub. Transp. Benefit Area,
190 Wash.2d 483, 494, 415 P.3d 212 (2018)).


1. Randomness


[3]  [4]  [5] ¶14 “The [jury-selection] statutes repeatedly mandate that the members of a jury
panel be randomly selected.” Brady v. Fibreboard Corp., 71 Wash. App. 280, 282, 857 P.2d
1094 (1993) (citing former RCW 2.36.010(6), (9), *65  (12) (2019); 2  RCW 2.36.050; 3  .063; 4


.065; 5  .080(1); 6  .130 7 ). And the trial court must ensure random selection. Id. But “the statutory
requirements for making up the jury lists are merely directory and need be only substantially
complied with.” City of Tukwila v. Garrett, 165 Wash.2d 152, 159, 196 P.3d 681 (2008); see also
RCW 2.36.065 (“Nothing in this chapter shall be construed as requiring uniform equipment or
method throughout the state, so long as fair and random selection of the master jury list and jury
panels is achieved.”). “Prejudice will be presumed only if there is a material departure from the
statutory requirements. ... If there is substantial compliance with the statute, then a challenger may
claim error only if he or she establishes actual prejudice.” Id. at 161, 196 P.3d 681 (alteration in
original) (citations omitted). Our Supreme Court has said,
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The purpose of all these statutes is to provide a fair and impartial jury, and if that
end has been attained and the litigant has had the benefit of such a jury, it ought
not to be held that the whole proceeding must be annulled because of some slight
irregularity that has had no effect upon the purpose to be effected.


W. E. Roche Fruit Co. v. N. Pac. Ry. Co., 18 Wash.2d 484, 487–88, 139 P.2d 714 (1943).


2 Defining “Jury panel” and “Master jury list” as consisting of “randomly selected” people.


3 Providing for the random selection of juries in courts of limited jurisdiction.


4 Allowing for the use of an electronic data processing system or device to “compile the master
jury list and to randomly select jurors from the master jury list.


5 Placing the duty of ensuring random selection of jurors on the “judges of the superior court.”


6 Stating that “It is the policy of this state that all persons selected for jury service be selected
at random from a fair cross section of the population of the area served by the court.”


7 Providing for the random selection of additional jurors as needed.


¶15 During a pretrial hearing on August 7, 2020, the trial court explained how its jury services
department *66  summoned potential jurors. **128  8  Kaiser objected and sought a continuance
of trial, contending that the summons process violated statutory randomness requirements. The
trial court reserved ruling and denied the continuance.


8 Kaiser did not include the transcript from this hearing in the appellate record despite
discussing what was apparently said at the hearing in is briefing.


¶16 On September 1, the trial court addressed the issue at a hearing and in a written ruling.
The court explained that the jury services department mailed summonses to over 1,000 potential
jurors; that the potential jurors were those who had had their service deferred before; that each
summons requested that the recipient contact the court by e-mail, by phone, or in person; that of
those potential jurors, about 183 responded by e-mail; that the jury services department then sent
questionnaires to those 183 people by e-mail; that about 77 people responded to the questionnaire;
and that those people were placed on the jury list in random order. The court then overruled
Kaiser's objection. The court later denied Kaiser's Posttrial Motion, which was based in part on its
contention that the jury selection process was improper.
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¶17 Kaiser first contends that the jury pool was insufficiently random because the jury services
department mailed summonses to those who had deferred service before. But there can be
numerous reasons why a juror defers service; Kaiser offers no information to suggest that the pool
of over 1,000 people was less random than a venire another process would yield nor does it cite
authority supporting such a contention. Cf. State v. Tingdale, 117 Wash.2d 595, 600, 602, 817 P.2d
850 (1991) (holding that a court clerk's excusal, before voir dire, of three potential jurors based
on their answers to questionnaires constituted a material departure from the statutory randomness
requirements); Brady, 71 Wash. App. at 281, 283, 857 P.2d 1094 (“the randomness of the panel
was destroyed” when “two judges, neither of whom was the trial judge,” eliminated 14 potential
jurors based on their answers to questionnaires).


*67  ¶18 Kaiser next contends that the jury pool was not sufficiently random because the jury
services department sent questionnaires only to those for whom it had e-mail addresses. But the
court's comments make clear that those were the potential jurors who had responded to the mailed
summons, and the record does not suggest that any potential jurors responded through another
mode of communication. In other words, the jury services department did not unilaterally decide to
contact only potential jurors with e-mail addresses. Kaiser also emphasizes that only a trial court,
not the jury services department, has the power to excuse jurors for cause. But the jury services
department did not excuse jurors for cause; it sent summonses to potential jurors who had deferred
service before and then sent questionnaires to potential jurors who responded to the summons.
Kaiser does not cite authority supporting its contention that this rendered the jury selection process
insufficiently random. See Norcon Builders, LLC v. GMP Homes VG, LLC, 161 Wash. App. 474,
486, 254 P.3d 835 (2011) (holding that appellate courts will not consider arguments unsupported
by authority).


[6] ¶19 The court acted within its discretion in rejecting Kaiser's challenges to the jury selection
process as not sufficiently random because it substantially complied with the statute. See W. E.
Roche, 18 Wash.2d at 487–88, 139 P.2d 714 (holding that courts substantially comply with the
statute if it ensured the effectuation of the purpose of the statutory randomness requirement, which
is to ensure each party receives an unbiased trial). Kaiser does not show how the court's selection
of a jury from those who had deferred service before and those who responded by e-mail to
summonses was insufficiently random. And Kaiser does not contend it was prejudiced, it instead
contends that prejudice is presumed because the court materially deviated from the statute. But
given the trial court's substantial compliance with the statute, Kaiser can prevail on this issue only
if it shows actual prejudice. Thus, its arguments on randomness fail.


*68  2. Cognizable class
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[7]  [8] ¶20 “The Sixth and Fourteenth Amendments prohibit the systematic exclusion **129
of distinctive groups from jury pools.” Clark, 167 Wash. App. at 673, 274 P.3d 1058. “[E]ven if
the source list is not unconstitutionally discriminatory, a selection procedure is still invalid if it
systematically excludes a cognizable class of individuals.” Id. at 674, 274 P.3d 1058.


[9] ¶21 Because of the COVID-19 pandemic, the court suspended jury trials in early 2020. When
jury trials resumed, the presiding superior court judge sent a memorandum to bar associations
saying that jurors could be excused from jury duty if they are “age 60 or older and [ ] do not wish
to report for jury duty.” (Emphasis added.) A Supreme Court order about modification of jury
trial proceedings similarly stated, “Any process for summoning potential jurors must include the
ability to defer jury service by those who are at higher risk from COVID-19 based on their age
or existing health conditions.” (Emphasis added.) The court continued, “However, no identified
group may be per se excused from jury service on this basis.” This policy was implemented via the
questionnaire the jury services department distributed. Citing this policy change, Kaiser moved to
continue the trial, which motion the trial court denied.


[10]  [11] ¶22 Kaiser says the jury selection process was invalid because it constructively
excluded a cognizable class of individuals: people ages 60 and older. 9  But to be unconstitutional,
the exclusion must be “systematic.” Clark, 167 Wash. App. at 673, 274 P.3d 1058. Kaiser cites
no law that “constructive” exclusion is sufficient. The policy allowed for jurors to be excused if
they were 60 years *69  or older and did not wish to report for duty. This did not automatically
exclude every person 60 years and older. The court acted within its discretion in rejecting Kaiser's
challenges to the jury selection process.


9 Budd contends Kaiser implicitly withdrew its objections on this issue by saying it did not
want to force potential jurors over the age of 60 who were claiming hardship to appear. But
Kaiser also said it was not conceding its challenge. Budd also says Kaiser explicitly withdrew
its objections when it stated, “[T]his motion wasn't premised on exclusion of a cognizable
class. This is premised on the deviation from the RCW 2.36 series.” But that comment was
about the randomness issue addressed above. Kaiser preserved its objection to the exclusion
of people age 60 and older in a pretrial motion and we address this issue.


B. Transcript Error
¶23 Kaiser says the trial court erred by denying its request for a copy of an audio recording from
its expert's testimony, which it claims was erroneously transcribed. It says the trial court also erred
by denying its later motion to correct the record. Finally, Kaiser says Budd's counsel engaged in
misconduct by referring to evidence outside the record by using the erroneous transcription during
closing argument. We conclude that (1) the court acted within its discretion in denying Kaiser's
request for a copy of the recording, (2) even if the transcript were incorrectly transcribed, Kaiser
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is not entitled to a new trial because its RAP 9.5 motion to correct the record post-dated the jury's
verdict, and (3) even if there was any misconduct, it was harmless.


[12] ¶24 The court exercised its discretion in addressing Kaiser's motions and objection related
to the transcript. We review this issue for abuse of discretion. 10  See, e.g., Hollins v. Zbaraschuk,
200 Wash. App. 578, 582–83, 402 P.3d 907 (2017) (reviewing a “classic discretionary decision”
for abuse of discretion).


10 Budd says the matter is reviewed for substantial evidence, but Kaiser does not assign error
to any findings of fact, nor does it discuss any such findings in its analysis. See Merriman
v. Cokeley, 168 Wash.2d 627, 631, 230 P.3d 162 (2010) (“An appellate court reviews a trial
court's findings of fact for substantial evidence in support of the findings.”).


¶25 During its direct examination of its expert, Dr. Weill, Kaiser asked whether any
epidemiological studies linked Calidria chrysotile to mesothelioma. The transcript says that Dr.
Weill responded, “Yes.” The day of closing arguments, and before the opening segment of Budd's
closing, Budd shared his argument slides with the defense. Based on its review of Budd's slides,
Kaiser objected and, at a *70  sidebar, contended that Budd sought to rely on an erroneously
transcribed transcription. Apparently, during the sidebar, **130  the trial court did not prohibit
Budd from referring to or using the transcript. During the opening segment of Budd's closing
argument, he stated that Dr. Weill had said “yes” in response to the question and that it was
undisputed that Calidria causes mesothelioma. Kaiser objected again after the opening segment
of Budd's closing argument. The court said it could not simply declare the transcript incorrect at
that moment and that they would “have to move on.” During its closing argument, Kaiser said
to the jury that it heard Dr. Weill answer “No” to the question and that the court reporter heard
him say “Yes” and that the jury should consult its own notes on the issue. During rebuttal closing
argument, Budd showed the jury a slide containing the contested statement in the transcript. The
jury then returned its verdict.


¶26 Upon learning that an audio file of the testimony existed, on September 9, Kaiser moved
to preserve the file and requested a copy for forensic analysis. The court granted the motion to
preserve but denied the motion for a copy, saying that it was concerned that doing so would create
a troubling precedent for stall tactics. The court also said that the jurors had their own memory of
what Dr. Weill said, and that it instructed the jurors that Dr. Weill's testimony was evidence, and
what counsel said during closing was not evidence.


¶27 On October 19, Kaiser moved to correct the record under RCW 2.32.250. The court denied
the motion, saying that it was moot because the jury had issued a verdict and correction would
not change the verdict.
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¶28 While this appeal was pending, in February 2021, Kaiser moved below for a fact-finding
hearing and to amend the transcript pursuant to RAP 9.5(c). The court held a hearing during which
it heard the recording and testimony from Dr. Weill, Budd's counsel, and Kevin Moll, the court
reporter who transcribed the testimony. Dr. Weill testified *71  he remembered saying “No” and
he maintained his answer after hearing the recording. Budd's counsel testified that she heard Dr.
Weill say “yeah” and Moll testified that he heard Dr. Weill say “yes.” The trial court concluded
that the transcript correctly reflected a “Yes” answer and found that Budd's counsel and Moll were
more credible than Dr. Weill. The court denied Kaiser's RAP 9.5(c) motion.


[13] ¶29 First, Kaiser says the trial court abused its discretion by denying its request for a copy
of the audio recording for forensic analysis. But Kaiser cites no law suggesting that it was entitled
to this. See Norcon, 161 Wash. App. at 486, 254 P.3d 835 (holding that appellate courts will not
consider arguments unsupported by authority). And though Kaiser contends that the trial court did
not explain its decision, the court did explain that it was wary of setting a precedent that may allow
for stall tactics. The court did not abuse its discretion by denying Kaiser's request.


[14]  [15] ¶30 Second, Kaiser says the trial court abused its discretion by ignoring the audio
recording and Dr. Weill's testimony, and instead relying on Budd's counsel's and Moll's testimonies
in finding that the transcript was correctly transcribed. Budd says whether the transcript was
properly transcribed has “no bearing on this appeal” because a finding of error on this posttrial
motion would not affect the jury's verdict. Budd is correct. Kaiser's motion to preserve the
recording, and its two motions to correct the record all post-date the jury's verdict. Even if the
court had ruled in Kaiser's favor for those motions, it could not have changed the jury's verdict.
Thus, Kaiser should not obtain the remedy it seeks—a new trial—based on the court's ruling on
Kaiser's RAP 9.5 motion. 11


11 Kaiser appears to challenge the trial court's denial of its RCW 2.32.250 motion to correct
the record in its reply brief. This challenge similarly does not support a new trial. And we
do not address arguments raised for the first time in a reply brief. See Samra v. Singh, 15
Wn. App. 2d 823, 834 n.30, 479 P.3d 713 (2020) (“We do not address matters raised for the
first time in reply briefs.”).


[16]  [17]  [18] ¶31 Third, citing Carnation Company, Inc. v. Hill, Kaiser contends that Budd's
counsel committed misconduct by *72  referring to evidence not in the record when they used
the transcript in their slides. **131  115 Wash.2d 184, 186, 796 P.2d 416 (1990) (addressing a
claim that an attorney committed misconduct by arguing facts outside the record). But the trial
court apparently allowed the conduct: Kaiser objected to the transcript before Budd's closing
argument and the court seemingly overruled the objection. Yet even assuming misconduct, “[i]n
order to constitute reversible error, moving counsel must show the attorney misconduct had a
substantial likelihood of affecting the jury's verdict.” Id. Kaiser brought the issue to the jury's
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attention during its closing argument and encouraged the jury to refer to its notes. And as discussed
below in the medical causation section, other evidence linked Budd's mesothelioma to chrysotile
exposure. Also, as the trial court noted in its ruling, it had instructed the jury that the lawyers’
comments during closing argument are not evidence. And “ ‘jurors are presumed to follow the
court's instructions.’ ” Coogan, 197 Wash.2d at 807, 490 P.3d 200 (quoting State v. Emery, 174
Wash.2d 741, 766, 278 P.3d 653 (2012)). Thus, Budd's use of the transcript during closing did not
have a substantial likelihood of affecting the jury's verdict.


C. Proximate Cause
¶32 Kaiser says the trial court erred in denying its Posttrial Motion because Budd failed to
prove proximate cause—specifically, cause in fact—for his failure to warn claims. Kaiser says
no evidence shows what an adequate warning would have contained and no substantial evidence
shows Budd would have heeded a warning had Kaiser given one. Budd responds that, though he
did not have to provide evidence about what an adequate warning should have contained, he did
provide such testimony. And he says that substantial evidence shows that he would have heeded
a warning. We conclude that the trial court did not err.


[19]  [20]  [21]  [22] ¶33 We review de novo a trial court's decision to deny a CR 50 motion.
Paetsch v. Spokane Dermatology Clinic, P.S., 182 Wash.2d 842, 848, 348 P.3d 389 (2015). A
judgment as *73  a matter of law is appropriate only when, after viewing the evidence in favor of
the nonmoving party, a court can say, “ ‘as a matter of law, that there is no substantial evidence or
reasonable inferences to sustain a verdict for the nonmoving party.’ ” Id. (quoting Indus. Indem.
Co. of Nw. v. Kallevig, 114 Wash.2d 907, 915–16, 792 P.2d 520 (1990)). “The requirement of
substantial evidence necessitates that the evidence be such that it would convince ‘an unprejudiced,
thinking mind.’ ” Kallevig, at 916, 792 P.2d 520 (quoting Hojem v. Kelly, 93 Wash.2d 143, 145,
606 P.2d 275 (1980)). 12


12 We review a trial court's denial of a CR 59 motion for abuse of discretion. Konicke, 16 Wash.
App. 2d at 147. Because the standard of review for a CR 50 ruling is less deferential, if a trial
court did not err in its denial of a CR 50 motion on an issue, it did not abuse its discretion by
denying a CR 59 motion on the same issue. See Bellevue Farm Owners Ass'n v. Stevens, No.
79430-2-I, slip op at 7 n.4, 2020 WL 624379 (Wash. Ct. App. Feb. 10, 2020) (unpublished),
https://www.courts.wa.gov/opinions/pdf/794302.pdf. (“Because the trial court vacated the
sanctions under the more deferential standard, we assume it also would have vacated them
had it exercised de novo review.”); see GR 14.1(c) (“Washington appellate courts should
not, unless necessary for a reasoned decision, cite or discuss unpublished opinions in their
opinions.”).


[23]  [24]  [25]  [26] ¶34 For strict liability and negligence claims, a plaintiff must establish
proximate cause between the defect or breach and the injury. Lewis v. Scott, 54 Wash.2d 851, 856,
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341 P.2d 488 (1959) (negligence); Novak v. Piggly Wiggly Puget Sound Co., 22 Wash. App. 407,
410, 591 P.2d 791 (1979) (strict liability). “To show proximate causation, the plaintiff must show
both cause in fact and legal causation.” Ayers v. Johnson & Johnson Baby Prod. Co., 117 Wash.2d
747, 753, 818 P.2d 1337 (1991). “ ‘Cause in fact refers to the “but for” consequences of an act—
the physical connection between an act and an injury.’ ” Id. (quoting Hartley v. State, 103 Wash.2d
768, 778, 698 P.2d 77 (1985)). In a failure to warn case, a showing that the plaintiff would have
heeded a warning had one been given can establish cause in fact. See id. at 754, 818 P.2d 1337.


¶35 The parties do not dispute that during the time of Budd's exposure, Kaiser's joint compound
lacked a warning. During trial, Budd asked his expert, Dr. Edwin Holstein, *74  what an adequate
warning would look like for **132  a product containing asbestos. Dr. Holstein replied,


Well, you'd want to have it in writing on the product prominently, not in small
letters, but in big letters. You would want to have it in several languages. And
you would want to have a graphic, as well, like a skull and crossbones, kind of
logo, that people would recognize that there is a hazard.


Budd testified about how he prepared, applied, and finished joint compound during his drywall
work. He also introduced Kaiser documents showing instructions for using its joint compound,
which tracked his testimony. Kaiser introduced Budd's interrogatory answers, which said that he
used to smoke cigarettes and that he had read the warnings for those cigarettes.


1. Content of warning


[27] ¶36 The requirement that a plaintiff show what an adequate warning would have looked
like—to which Kaiser refers—comes from the “Washington Product Liability Act” (WPLA).
See RCW 7.72.030(b). But the legislature enacted the WPLA in 1981, and the Act does not
apply “[w]here the harm results from exposure, and it appears that substantially all of the injury-
producing events occurred prior to ... 1981.” Krivanek v. Fibreboard Corp., 72 Wash. App. 632,
635, 865 P.2d 527 (1993). Budd's exposure period ended in 1972 and so the WPLA does not apply.


[28] ¶37 Moreover, contrary to Kaiser's contention, substantial evidence—through Dr. Holstein's
testimony—shows what an adequate warning would have contained. Kaiser says that Dr. Holstein
was not qualified to offer such testimony but failed to object on this ground. See Mut. of Enumclaw
Ins. Co. v. Day, 197 Wash. App. 753, 769, 393 P.3d 786 (2017) (“ ‘Failure to raise an issue before
the trial court generally precludes a party from raising it on appeal.’ ”) (quoting Smith v. Shannon,
100 Wash.2d 26, 37, 666 P.2d 351 (1983)); RAP 2.5.
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*75  2. Heeding the warning


[29]  [30] ¶38 Kaiser says no substantial evidence shows Budd would have heeded a warning had
it given one. Budd disagrees, arguing that his testimony about how he used joint compound tracked
the product's instructions, which shows that he would have read and heeded a warning. Kaiser says
that Budd's argument fails because it relies on an inference that Budd read the instructions, and
an inference that since he read and followed the instructions, he would have similarly heeded a
warning. 13  But evidence, when viewed in the light most favorable to the non-moving party, can
sustain a jury's verdict based on reasonable inferences from that evidence. Kallevig, 114 Wash.2d at
915–16, 792 P.2d 520. The inference that Budd read and followed the joint compound instructions
is reasonable based on Budd's use conforming to those instructions. And the inference that Budd
would have heeded a warning is also reasonable given the inference that he read and followed
the joint compound directions. See Ayers, 117 Wash.2d at 754, 818 P.2d 1337 (holding that the
jury was “entitled to infer” that the plaintiff would have heeded a warning on baby oil, based on
testimony that the plaintiff read warnings on other household products and treated them carefully).
In Ayers, the court noted that the plaintiff did not know of the risks of aspirating baby oil; here,
not only did Kaiser fail to warn buyers about the dangers of asbestos, it did not inform buyers that
the product contained asbestos. Id. at 755, 818 P.2d 1337. The court did not err in denying Kaiser's
Posttrial Motion because substantial evidence *76  and reasonable inferences from it support a
finding of cause in fact.


13 Kaiser also contends that the fact that Budd smoked cigarettes despite reading the warning
labels on them shows that he would not have heeded a warning on the joint compound. Given
the differences between smoking an addictive substance and using a particular product in the
course of employment, we reject this contention. See Raney v. Owens-Illinois, Inc., 897 F.2d
94, 96 (2d Cir. 1990) (holding that evidence the plaintiff smoked in a failure to warn asbestos
case did “not preclude a finding in plaintiff's favor”). Moreover, this evidence shows that
Budd reads warnings. The evidence, viewed in Budd's favor, sustains the jury's verdict.


D. Medical Causation
¶39 Kaiser says the trial court erred in denying its Posttrial Motion because Budd **133  failed to
prove medical causation. Kaiser claims that to recover, Budd needed to produce epidemiological
and toxicological studies establishing causation between Grade 7 chrysotile and Calidria chrysotile
—the types of chrysotile Kaiser used in its joint compound—and mesothelioma. Budd responds
that he based his lawsuit on the theory that all types of chrysotile can cause mesothelioma and that
he provided evidence proving that theory. We conclude the court did not abuse its discretion.
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¶40 We review a trial court's denial of a CR 59 motion for abuse of discretion. Konicke, 16 Wash.
App. 2d at 147, 480 P.3d 424.


[31] ¶41 “[T]he plaintiff in a product liability or negligence action bears the burden to establish a
causal connection between the injury, the product and the manufacturer of that product.” Morgan
v. Aurora Pump Co., 159 Wash. App. 724, 729, 248 P.3d 1052 (2011) (citing Lockwood v. AC &
S, Inc., 109 Wash.2d 235, 245, 744 P.2d 605 (1987)).


¶42 During trial, Budd's expert, Dr. Arnold Brody, agreed that epidemiological studies combined
with toxicological studies are necessary to prove disease causation “for populations.” Budd's
expert, Dr. Holstein, testified that “if you want to investigate whether drywall work can lead to
the development of mesothelioma, epidemiology is the wrong tool,” because of the nature of the
job. Dr. Holstein said that epidemiologists have studied chrysotile more generally, rather than just
among drywall workers, and found that chrysotile is linked to mesothelioma. Dr. Holstein also
testified about “a long list of epidemiological studies that find that chrysotile asbestos can and
does cause malignant mesothelioma in human beings” and about a joint statement saying that
“all types of asbestos fiber are causally *77  implicated in the development of various diseases
and premature death” from sources he found reliable and authoritative. Dr. Brent Finley, Kaiser's
expert, testified about three toxicological studies on Grade 7 chrysotile showing that there was no
causal link between Grade 7 chrysotile and an increased risk of disease in rats and primates.


[32] ¶43 Kaiser contends that Budd's expert, Dr. Brody, testified that proof of disease causation
through exposure to a specific substance requires epidemiological studies showing an increased
risk of disease plus toxicological studies showing an increased risk of disease. Kaiser says that by
not producing such studies about Grade 7 chrysotile and Calidria chrysotile, or drywall workers,
Budd has not proved causation. This misconstrues Dr. Brody's testimony. Dr. Brody made it clear
that this was the case for assessing populations as whole. Dr. Brody did not say that this was the
case for individuals, nor did he say the studies must be specific to a type of chrysotile rather than
chrysotile as a whole.


¶44 Kaiser contends that Dr. Holstein's testimony—that there were no epidemiological studies
assessing an increased risk of disease among drywall workers using chrysotile joint compound—
combined with Dr. Brody's testimony, is fatal to Budd's claims. Kaiser emphasizes a study that
notes that asbestos exposure and type differ between professions and that all workers cannot be
referred to broadly as “asbestos workers.” But again, Kaiser misconstrues Dr. Brody's testimony
about whether such studies would be required to prove causation in this case. And Dr. Holstein
also explained the lack of epidemiological studies of drywall workers: he noted the difficulty of
conducting such studies given the rarity of the disease, the latency period, and the fact that it is
harder to document exposure from drywall work since it is often done sporadically or alongside
other jobs. Budd thus offered evidence explaining the lack of epidemiological studies assessing
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an increased risk of disease among drywall workers using chrysotile joint *78  compound. Budd
also offered evidence that epidemiological studies show that chrysotile causes mesothelioma.


¶45 Kaiser also says that no expert identified a toxicological study showing increased risk of
mesothelioma from Grade 7 chrysotile or Calidria chrysotile. It emphasizes that its expert, Dr.
Finley, testified that toxicological studies have shown that Grade 7 chrysotile does not lead to an
increased risk of mesothelioma in rats and primates. But Dr. Finley's **134  testimony it only
addresses Grade 7 chrysotile, not Calidria chrysotile. Budd produced toxicological evidence that
chrysotile causes mesothelioma. Looking at the evidence as a whole, the trial court's decision is
not “ ‘manifestly unreasonable or based upon untenable grounds or reasons.’ ” Salas, 168 Wash.2d
at 668–69, 230 P.3d 583 (quoting Stenson, 132 Wash.2d at 701, 940 P.2d 1239).


E. Jury Instructions
¶46 Kaiser says the trial court erred by giving the jury a design defect instruction because the joint
statement of the case provides that the claims at issue were negligent failure to warn and strict
liability failure to warn. Budd responds that the joint statement of the case did not so limit his
claims, and that even if it did, a design defect claim was implicitly agreed to by the parties during
trial. We conclude that the joint statement here did not exclude Budd's design defect claim and the
trial court did not commit reversible error.


[33]  [34]  [35]  [36] ¶47 We review de novo claimed errors of law in jury instructions. Blaney
v. Int'l Ass'n of Machinists & Aerospace Workers, Dist. No. 160, 151 Wash.2d 203, 210, 87 P.3d
757 (2004). “Jury instructions are proper when they permit the parties to argue their theories of
the case, do not mislead the jury, and properly inform the jury of the applicable law.” Id. When a
trial court gives an erroneous instruction “ ‘on behalf of the party in whose favor the verdict was
returned,’ ” we presume prejudice unless the error affirmatively appears harmless. State v. Barry,
183 Wash.2d 297, 303, 352 P.3d 161 (2015) (quoting *79  State v. Wanrow, 88 Wash.2d 221,
237, 559 P.2d 548 (1977)). “ ‘A harmless error is an error which is trivial, or formal, or merely
academic, and was not prejudicial to the substantial rights of the party assigning it, and in no way
affected the final outcome of the case.’ ” Nguyen v. City of Seattle, 179 Wash. App. 155, 159 n.2,
317 P.3d 518 (2014) (quoting Wanrow, 88 Wash.2d at 237, 559 P.2d 548).


[37]  [38] ¶48 Under pre-WPLA law, a defendant is liable under a design defect theory if their
product, when manufactured as designed, is not reasonably safe, meaning the product is “unsafe
to an extent beyond that which would be reasonably contemplated by the ordinary consumer.”
Seattle-First Nat'l Bank v. Tabert, 86 Wash.2d 145, 154, 542 P.2d 774 (1975). A defendant is liable
under strict liability failure to warn when their failure to warn renders their product unreasonably
dangerous. Little v. PPG Indus., Inc., 19 Wash. App. 812, 818, 579 P.2d 940 (1978).


¶49 The joint statement says
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Plaintiff alleges that Kaiser Gypsum was negligent in failing to warn and that its joint compound
products were unreasonably dangerous or defective insofar as they lacked adequate warnings
on use and how to protect Raymond Budd.


...


Kaiser Gypsum denies that it was negligent in failing to warn and denies that its products were
unreasonably dangerous or defective.


(Emphasis added.) Jury instruction 12 says,


The Plaintiff brings this action on the basis of two separate and distinct legal claims:


A. Products Liability and


B. Negligence


...


With respect to the Plaintiff's product liability claims, Plaintiff claims that Defendant
Kaiser Gypsum Company, Inc. manufactured, distributed, or supplied products that were not
reasonably safe for use because:


*80  1. These products contained asbestos, which is not reasonably safe to human life and
health, and


2. These products did not contain adequate warnings of the dangers involved with the
product's use.


Kaiser objected to Instruction 12, saying that it encompassed more than the two failure to warn
claims at issue in the case. Other instructions address the elements of a strict liability failure to
warn claim and a negligent failure to warn claim and define key terms for the two claims. But
no other instructions addressed the elements of a strict liability design defect claim. The verdict
form included **135  three claims: strict liability failure to warn, strict liability design defect, and
negligent failure to warn. Kaiser objected to the inclusion of a design defect claim on the verdict
form. The court gave the jury instruction 12 and the verdict form over Kaiser's objections. The
jury returned a verdict in Budd's favor on all three claims.


[39] ¶50 Kaiser cites no law supporting its contention that a joint statement can limit a party's
claims. See Norcon, 161 Wash. App. at 486, 254 P.3d 835 (holding that appellate courts will not
consider arguments unsupported by authority). But even if that were the case, the language of the
joint statement could fairly be interpreted to include a design defect claim. 14
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14 “Plaintiff alleges that Kaiser Gypsum ... joint compound products were unreasonably
dangerous or defective insofar as they lacked adequate warnings on use and how to protect
Raymond Budd. ... Kaiser Gypsum ... denies that its products were unreasonably dangerous
or defective.” (Emphasis added.)


[40] ¶51 The trial court may have failed to “properly inform the jury of the applicable law” by
providing only partial instructions on the design defect claim but still including the claim on the
verdict form. Blaney, 151 Wash.2d at 210, 87 P.3d 757. But Kaiser did not object on this basis.
And so we need not address the issue. See Day, 197 Wash. App. at 769, 393 P.3d 786 (“ ‘Failure to
raise an issue before the trial court generally precludes a party from raising it on appeal.’ ” (quoting
Smith, 100 Wash.2d at 37, 666 P.2d 351)); RAP 2.5. Nor need we address it because Kaiser raises
for the first time in their reply brief on *81  appeal. Samra v. Singh, 15 Wash. App. 2d 823, 834
n.30, 479 P.3d 713 (2020) (“We do not address matters raised for the first time in reply briefs.”).


[41] ¶52 And even if Kaiser had preserved the issue, any error was harmless. See Nguyen, 179
Wash. App. at 159 n.2, 317 P.3d 518 (“ ‘A harmless error is an error which is trivial, or formal, or
merely academic, and was not prejudicial to the substantial rights of the party assigning it, and in
no way affected the final outcome of the case.’ ” (quoting Wanrow, 88 Wash.2d at 237, 559 P.2d
548)). The jury returned a verdict in Budd's favor on all three claims. The jury's award of damages
does not turn on its design defect decision. Instead, the jury based its award on Budd's injuries,
which relate to all three claims. See Mavroudis v. Pittsburgh-Corning Corp., 86 Wash. App. 22, 36,
935 P.2d 684 (1997) (affirming despite instructional error where “the error was harmless because
the jury rendered a single monetary verdict on both the strict liability product-warning claim and
the negligent failure-to-warn claim”). It is clear the jury concluded that Budd's injuries were caused
by the failure to warn as well as a design defect. Kaiser contends any instructional error was
prejudicial because a finding of product defect likely made the jury believe a warning was thus
required. But the court fully instructed the jury on the law for the failure to warn claims. And the
jury is presumed to have followed the instructions. Coogan, 197 Wash.2d at 807, 490 P.3d 200
(“jurors are presumed to follow the court's instructions.” (quoting Emery, 174 Wash.2d at 766,
278 P.3d 653)).


F. Sexual Battery and Marital Discord Evidence
¶53 Kaiser says the trial court erred by excluding evidence of Budd's past sexual abuse of
his daughter, marital infidelity, and since-rescinded petitions for divorce. It contends that such
evidence is relevant to rebut Budd's loss of enjoyment of life claim because it shows strained
familial relationships. Budd responds that the court acted within its discretion because he did not
open the door to the admission of such evidence. We agree with Budd.
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*82  [42] ¶54 “We review a trial court's decision to admit or exclude evidence for an abuse of
discretion.” Salas, 168 Wash.2d at 668, 230 P.3d 583.


[43]  [44]  [45]  [46] ¶55 “All relevant evidence is admissible unless its admissibility is otherwise
limited.” Id. at 669, 230 P.3d 583; ER 402. Even if relevant, “evidence may be excluded if its
probative value is substantially outweighed by the danger of unfair prejudice.” ER 403. Trial
courts have “ ‘wide discretion’ ” in weighing the probative value of **136  evidence against its
potentially prejudicial impact. Gerlach v. Cove Apartments, LLC, 196 Wash.2d 111, 120, 471
P.3d 181 (2020) (quoting Salas, 168 Wash.2d at 671, 230 P.3d 583). “ ‘When evidence is likely
to stimulate an emotional response rather than a rational decision, a danger of unfair prejudice
exists.’ ” Id. (quoting Salas, 168 Wash.2d at 671, 230 P.3d 583). “Though rare, the danger of unfair
prejudice can exist even when the evidence at issue ‘is undeniably probative of a central issue in
the case.’ ” Id. (quoting Carson v. Fine, 123 Wash.2d 206, 224, 867 P.2d 610 (1994)).


¶56 Budd moved in limine under ER 403 to exclude evidence that he was convicted of sexual
battery against his daughter and evidence of marital issues, including his wife's infidelity after the
abuse, and since-rescinded petitions for divorce. The trial court denied his motion. But the court
explained that it would not admit the challenged evidence unless Budd opened the door. The court
wrote,


By way of example, if the Plaintiff testifies or presents other evidence that he formerly enjoyed
being with his family members (including his grandchildren), and that his current illness
prevents him from interacting with his family members (including his grandchildren) as he once
did. ... such evidence may not be a basis for Kaiser to offer the Challenged Evidence in rebuttal.


But if the Plaintiff goes further and presents substantial additional evidence (from other
witnesses, or otherwise) focusing on a theme that Mr. Budd is a quintessential “family man”
and that he and his wife have an ideal marriage (with the implication that its termination at
his death should justify an *83  award of noneconomic damages), or that his wife, children, or
grandchildren have lost or will lose things that could be described as being consistent with “care,
maintenance, services, support, advice, counsel, therapy and consortium which [they] would
have received before his illness and disability caused by his exposure to asbestos” ..., then that
may justify Kaiser in arguing ... that Kaiser ... should be permitted to rebut such evidence by
presenting the Challenged Evidence.


Budd's wife voluntarily dismissed her loss of consortium claim to avoid opening the door for the
challenged evidence.


¶57 During trial, Budd testified that he used to ride bicycles with his grandson, travel with his
wife and grandchildren, and do woodwork, and that because of his illness he could no longer do
those things. He introduced photos of himself riding a bicycle and at an amusement park with
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his grandson. Budd's wife testified similarly about those activities and how Budd could no longer
do them. After Budd's wife's testimony, Kaiser sought to cross-examine her about the challenged
evidence, claiming Budd had opened the door. The trial court denied Kaiser's request, determining
that Budd had not opened the door.


[47] ¶58 As the court noted, the evidence Budd presented focused on what he enjoyed doing before
his illness and what he could no longer do. The challenged evidence may be probative to rebut
a claim that his family members have lost something because of his injury, but he did not offer
such evidence. Kaiser likens this case to State v. Crenshaw, 98 Wash.2d 789, 806, 659 P.2d 488
(1983), in which the court affirmed the trial court's holding that gruesome photographs of a murder
victim's body were so highly probative to the central issues of the case—such as the extent to
which the defendant tried to hide the corpse—that they were admissible despite risk of prejudice.
The evidence here does not approach this level of probative value. Even assuming the challenged
evidence is probative to the issue of loss of enjoyment of life, evidence that Budd sexually abused
his daughter and experienced marital discord is “likely to *84  stimulate an emotional response
rather than a rational decision.” Gerlach, 196 Wash.2d at 120, 471 P.3d 181 (quoting Salas, 168
Wash.2d at 671, 230 P.3d 583). We conclude that the trial court acted within its discretion.


G. Post-Exposure Evidence and Illustrative Exhibit
¶59 Kaiser says the trial court erred by admitting post-exposure evidence about asbestos **137
hazards. It also says that the court erred in allowing the jury to see part of an illustrative exhibit for
the first time during closing argument. We conclude the court acted within its discretion on both.


1. Post-exposure evidence


¶60 Kaiser moved in limine to exclude any post-exposure evidence. The court denied the motion.
During trial, Kaiser claimed that its “asbestos-containing joint compound” was a safe product and
would be a safe product if still sold today. Budd presented a variety of post-exposure evidence
about knowledge of asbestos hazards and causation. The trial court later explained that it denied
Kaiser's motion because “Kaiser is contending in this case, ... that its compound, in fact, was not
and never was toxic” and that by so contending, “Kaiser has put directly at issue whether chrysotile
is toxic or not, and that opens up the door to all the evidence on that subject post ‘71.”


[48]  [49]  [50] ¶61 Kaiser suggests that the only basis for admitting the post-exposure evidence is
to support a continuing duty to warn claim, which claim Kaiser says is unsupported. But as the trial
court explained, it admitted such evidence because Kaiser put the safety of its asbestos-containing
joint compound at issue. In a strict liability negligent failure to warn case, “[s]trict liability may be
established if a product, though faultlessly manufactured, is unreasonably dangerous when placed
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in the hands of the ultimate user by a manufacturer without giving adequate warnings concerning
the manner in which to safely use it.” *85  Novak, 22 Wash. App. at 412, 591 P.2d 791. And in
a strict liability design defect case, a plaintiff may recover “if the jury determines that the product
is dangerous to an extent beyond that which is contemplated by the ordinary consumer.” Lenhardt
v. Ford Motor Co., 102 Wash.2d 208, 211–12, 683 P.2d 1097 (1984). Kaiser's position at trial
was not simply that it thought the product was safe when it sold it; it asserted that the product,
even if sold today, is safe. Thus, Kaiser opened the door to evidence to the contrary. The court
acted within its discretion by admitting the post-exposure evidence and denying Kaiser's Posttrial
Motion on that basis.


2. Illustrative exhibit


¶62 During the opening segment of his closing argument, Budd included a page of a National
Institute for Occupational Safety & Health (NIOSH) document in his slides. The court had
previously admitted the NIOSH document as a whole as an illustrative exhibit, 15  but the jury
had not seen that specific page. The specific page was also in a PowerPoint document, which the
court admitted as an illustrative exhibit, though the specific page was apparently not shown to the
jury at that time. Kaiser objected to the use of that page in Budd's closing argument. 16  The court
overruled the objection, stating, “My ruling was that if it was admitted for illustrative purposes, I
was going to allow both parties to use the illustrative exhibits during closing arguments. All of the
illustrative exhibits, not just the portions that happened to have been shown to the jurors during
examination.”


15 The parties do not identify where in the record the court made such a ruling, but they do not
dispute that this occurred.


16 Budd also contends that Kaiser waived its argument about the inclusion of the NIOSH
document in Budd's closing slides by waiting to bring it up until after Budd finished with his
closing argument. But Kaiser did raise the issue in a sidebar before Budd's closing argument
and reiterated its objection on the record after, so Budd's waiver argument lacks merit.


[51] ¶63 The court acted within its discretion by allowing Budd to show an unseen portion of a
NIOSH document—which *86  document the court had admitted before as an illustrative exhibit
—to the jury during closing argument. Kaiser contends that showing the unseen portion of the
NIOSH document was attorney error because it asked the jury to consider items not in evidence.
But the court had admitted the whole document as an illustrative exhibit. And Kaiser does not
contend that the court's admission of the whole document as an illustrative exhibit was in error nor
does it cite law to suggest that a jury may not see a portion of an otherwise admitted illustrative
exhibit for the first time during closing argument. Kaiser contends, **138  citing King County v.
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Farr, 7 Wash. App. 600, 612–13, 501 P.2d 612 (1972), that illustrative exhibits must be admitted
in connection with the testimony of a witness. But the court in Farr addressed the necessity of
testimony to establish the accuracy of a map before it could be admitted as an illustrative exhibit.
Id. at 613, 501 P.2d 612. The exhibit here was a NIOSH document, not a map. Moreover, the
PowerPoint slide containing the pertinent page of the NIOSH document was introduced with
witness testimony. The court's decision was not unreasonable or based on untenable grounds or
reasons.


H. WAC Provisions
¶64 Kaiser says the trial court erred by excluding evidence of regulatory standards in effect at
the time of Budd's alleged exposure. Budd responds that the court acted within its discretion
in excluding the evidence, particularly because Budd did not know Kaiser would introduce the
evidence through its expert's testimony until the evening before. We conclude that the trial court
acted within its discretion, and even if it did not, any error was harmless.


¶65 Kaiser sought to have its expert industrial hygienist, Brooke Simmons, testify about WAC
provisions from the time of Budd's exposure that regulated dust concentrations at worksites. The
provisions specifically provided that asbestos dust concentrations must be kept below five million
particles per cubic feet. Budd objected to the admission of the *87  WAC provisions, arguing
they were irrelevant and prejudicial and emphasizing that he was not notified of their use until the
night before Simmons was set to testify. Budd said the provisions would confuse the jury about
the governing law. Budd also said that when he deposed Simmons before trial and asked her about
the basis of her opinions, she did not list the WAC provisions as something she relied on. The
court expressed concern that the WAC provisions referred to statutory provisions not in the record
and that the provisions were thus being presented in a vacuum. The court excluded the evidence
saying, “[T]o the extent [Simmons] didn't rely on it until tonight or this morning, that's not fair
to plaintiffs.”


[52] ¶66 Citing Chen v. City of Seattle, Kaiser contends that the WAC provisions are relevant
because it shows the standard of care applicable to it at the time of the exposure. 153 Wash. App.
890, 908, 223 P.3d 1230 (2009) (“ ‘Liability for negligence does not require a direct statutory
violation, though a statute, regulation, or other positive enactment may help define the scope of a
duty or the standard of care.’ ”) (quoting Owen v. Burlington N. & Santa Fe R.R. Co., 153 Wash.2d
780, 787, 108 P.3d 1220 (2005)). But the WAC provisions at issue governed how employers
run their worksites, they did not regulate Kaiser's actions at issue—namely its failure to provide
warnings on a product it manufactured and sold.


¶67 Citing Falk v. Keene Corporation, Kaiser says the provisions are also relevant to the strict
liability claim. 113 Wash.2d 645, 655, 782 P.2d 974 (1989) (“Under the particular facts of a given
case, for example, it may be unreasonable for a consumer to expect product design to depart from
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legislative or administrative regulatory standards, even if to do so would result in a safer product.”).
But again, the WAC provisions do not govern Kaiser's actions here, and thus are not relevant to
the inquiry of the reasonable expectation of a consumer.


[53] ¶68 Even assuming the WAC provisions are relevant, the court did not abuse its discretion by
excluding them based on the unfairness to Budd given the late disclosure of *88  the provisions as
Simmons's reliance material. See Boeing Co. v. Sierracin Corp., 108 Wash.2d 38, 50–51, 738 P.2d
665 (1987) (upholding trial court's decision to exclude testimony in part because the defendant
failed to report the contents of the testimony “until long after discovery cutoff, several weeks into
trial and more than a month after Boeing had deposed the engineer”). Kaiser points out that it
listed the WAC provisions in its trial exhibit list. But the list had over 300 proposed exhibits, and
Simmons did not suggest that she would testify about the WAC provisions until the evening before
her testimony.


**139  [54] ¶69 Even if the court abused its discretion in excluding the evidence, any error
was harmless. See State v. Gunderson, 181 Wash.2d 916, 926, 337 P.3d 1090 (2014) (The non-
constitutional harmless error test asks whether “ ‘within reasonable probabilities, had the error
not occurred, the outcome of the trial would have been materially affected.’ ” (quoting State v.
Gresham, 173 Wash.2d 405, 433, 269 P.3d 207 (2012))). Throughout the trial, Kaiser was able to,
and did, discuss “regulatory standards” in place during Budd's exposure that imposed a threshold
limit value of five million particles per cubic foot.


I. Exposure to a Kaiser Product
¶70 Kaiser says that the trial court erred in denying its Posttrial Motion because Budd failed to
prove he was exposed to a Kaiser product. Budd responds that sufficient evidence supports the
jury's verdict, particularly given Washington courts’ approach to asbestos cases. We agree with
Budd.


¶71 We review de novo a trial court's decision to deny a CR 50 motion. Paetsch, 182 Wash.2d at
848, 348 P.3d 389.


[55]  [56]  [57] ¶72 “Generally, under traditional product liability theory, the plaintiff must
establish a reasonable connection between the injury, the product causing the injury, and the
manufacturer of that product.” Lockwood, 109 Wash.2d at 245, 744 P.2d 605. “In order to have
a cause of action, the plaintiff must *89  identify the particular manufacturer of the product that
caused the injury.” Id. Liability cannot turn on conjecture. Marshall v. Bally's Pacwest, Inc., 94
Wash. App. 372, 379, 972 P.2d 475 (1999). And courts apply a “more lenient standard[ ] of proof”
to asbestos cases because “the long latency period of asbestosis” means that “the plaintiff's ability
to recall specific brands by the time [they bring] an action will be seriously impaired.” Montaney v.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987055098&pubNum=0000804&originatingDoc=I949f4650943011ec8686c899983d432e&refType=RP&fi=co_pp_sp_804_50&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_50 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987055098&pubNum=0000804&originatingDoc=I949f4650943011ec8686c899983d432e&refType=RP&fi=co_pp_sp_804_50&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_50 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034836072&pubNum=0000804&originatingDoc=I949f4650943011ec8686c899983d432e&refType=RP&fi=co_pp_sp_804_926&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_926 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026811833&pubNum=0000804&originatingDoc=I949f4650943011ec8686c899983d432e&refType=RP&fi=co_pp_sp_804_433&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_433 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026811833&pubNum=0000804&originatingDoc=I949f4650943011ec8686c899983d432e&refType=RP&fi=co_pp_sp_804_433&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_433 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1003982&cite=WARSUPERCTCIVCR50&originatingDoc=I949f4650943011ec8686c899983d432e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035617042&pubNum=0000804&originatingDoc=I949f4650943011ec8686c899983d432e&refType=RP&fi=co_pp_sp_804_848&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_848 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2035617042&pubNum=0000804&originatingDoc=I949f4650943011ec8686c899983d432e&refType=RP&fi=co_pp_sp_804_848&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_848 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987126499&pubNum=0000804&originatingDoc=I949f4650943011ec8686c899983d432e&refType=RP&fi=co_pp_sp_804_245&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_804_245 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1987126499&pubNum=0000804&originatingDoc=I949f4650943011ec8686c899983d432e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999071413&pubNum=0000800&originatingDoc=I949f4650943011ec8686c899983d432e&refType=RP&fi=co_pp_sp_800_379&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_800_379 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999071413&pubNum=0000800&originatingDoc=I949f4650943011ec8686c899983d432e&refType=RP&fi=co_pp_sp_800_379&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_800_379 

https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic280891e475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2032372769&pubNum=0000800&originatingDoc=I949f4650943011ec8686c899983d432e&refType=RP&fi=co_pp_sp_800_545&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_800_545 





Budd v. Kaiser Gypsum Company, Inc., 21 Wash.App.2d 56 (2022)
505 P.3d 120, Prod.Liab.Rep. (CCH) P 21,350


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 34


J-M Mfg. Co., 178 Wash. App. 541, 545, 314 P.3d 1144 (2013) (quoting Lockwood, 109 Wash.2d
at 246–47, 744 P.2d 605).


¶73 At trial, Budd testified, via videotaped deposition, that the manufacturer of the joint compound
he worked with was “Kaiser Gypsum.” He said that it was the only joint compound product he
worked with between 1962 and 1972. 17  Kaiser read into the record Budd's deposition testimony
in which he stated that the joint compound he worked with came in white bags with a blue stripe
and red lettering that said, “Kaiser.” Mary Wright, Kaiser corporate representative, testified at
trial about a September 1969 inter-office memorandum, which announced that the joint compound
packaging was being changed from its previous design of a white paper bag with black letters and
red trim to a kraft bag with black print and red trim. But she acknowledged that the memorandum
did not specify how long before September 1969 that had been the design of the packaging. She
also testified about a 1953 inter-office memorandum about planned applications for trademarking
product packaging designs, which involved dots in specific designs. She acknowledged that she
had never seen a photo of Kaiser joint compound packaging from the pertinent time. She said that,
during the pertinent time, Kaiser *90  supplied joint compound in Moses Lake, which is where
Budd worked.


17 This testimony conflicted with one of his interrogatory responses in which he said he
“remembers using joint compound manufactured by Kaiser Gypsum, Georgia Pacific, and
U.S. Gypsum.” But this shows that Budd has consistently identified Kaiser as a manufacturer
of joint compound he used at work. See In re Det. of Stout, 159 Wash.2d 357, 382, 150 P.3d
86 (2007) (“Fact finders are in the best position to resolve issues of credibility and determine
how much weight to give evidence because they see and hear the witnesses”).


[58] ¶74 The evidence sufficed to sustain the jury's verdict. Budd testified that Kaiser
manufactured the joint compound he used. Many years have passed, but he claimed to have worked
with the product for about 10 years. His description of the packaging differs from the 1969 inter-
office memorandum description. But the jury reasonably rejected that as a basis for questioning
Budd's credibility. The memorandum does not say how long Kaiser used the prior version of the
packaging. And as for the 1953 trademark memorandum, it does not specify how prominent the dot
designs were or that the design remained in use during the time of Budd's **140  exposure. And
Budd's description of the packaging does not necessarily conflict with or exclude the possibility
of a dot design on the packaging. And Kaiser confirmed that its joint compound was sold where
Budd worked during the pertinent time. Budd clearly and consistently identified the product he
used as Kaiser's. Viewing the evidence in the light most favorable to Budd and considering the
lenient standard in asbestos cases, which reflect mesothelioma's long latency period, we conclude
the evidence sufficed to sustain the jury's verdict.


¶75 We affirm.
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WE CONCUR:


Smith, J.


Dwyer, J.


All Citations


21 Wash.App.2d 56, 505 P.3d 120, Prod.Liab.Rep. (CCH) P 21,350
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 1. Obligations in General


Title 2. Interpretation of Obligations (Refs & Annos)
Chapter 2. Joint or Several Obligations (Refs & Annos)


West's Ann.Cal.Civ.Code § 1432


§ 1432. Contribution among joint obligors


Currentness


Except as provided in Section 877 of the Code of Civil Procedure, a party to a joint, or joint
and several obligation, who satisfies more than his share of the claim against all, may require a
proportionate contribution from all the parties joined with him.


Credits
(Enacted in 1872. Amended by Stats.1987, c. 677, § 1.)


West's Ann. Cal. Civ. Code § 1432, CA CIVIL § 1432
Current with urgency legislation through Ch. 997 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 2. Contracts (Refs & Annos)


Title 3. Interpretation of Contracts (Refs & Annos)


West's Ann.Cal.Civ.Code § 1636


§ 1636. Mutual intention to be given effect


Currentness


A contract must be so interpreted as to give effect to the mutual intention of the parties as it existed
at the time of contracting, so far as the same is ascertainable and lawful.


Credits
(Enacted in 1872.)


West's Ann. Cal. Civ. Code § 1636, CA CIVIL § 1636
Current with urgency legislation through Ch. 997 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.
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West's Annotated California Codes
Civil Code (Refs & Annos)


Division 3. Obligations (Refs & Annos)
Part 2. Contracts (Refs & Annos)


Title 3. Interpretation of Contracts (Refs & Annos)


West's Ann.Cal.Civ.Code § 1649


§ 1649. Ambiguity or uncertainty; promise


Currentness


If the terms of a promise are in any respect ambiguous or uncertain, it must be interpreted in the
sense in which the promisor believed, at the time of making it, that the promisee understood it.


Credits
(Enacted in 1872.)


West's Ann. Cal. Civ. Code § 1649, CA CIVIL § 1649
Current with urgency legislation through Ch. 997 of 2022 Reg.Sess. Some statute sections may
be more current, see credits for details.


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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128 N.E.3d 1277
Supreme Court of Indiana.


Derrick CARDOSI, Appellant (Defendant below)
v.


STATE of Indiana, Appellee (Plaintiff below)


Supreme Court Case No. 18S-LW-181
|


Argued: January 10, 2019
|


FILED August 7, 2019


Synopsis
Background: Defendant was convicted in the Superior Court, Newton County, Daniel J. Molter,
J., of three counts of murder, two counts of assisting a criminal, auto theft, and two counts of felony
murder. Defendant appealed.


Holdings: The Supreme Court, Massa, J., held that:


[1] evidence was sufficient to support conviction for auto theft;


[2] the trial court's failure to properly admonish the jury each time they were separated did not
constitute fundamental error; and


[3] the trial court's admission of co-conspirator's post-crime text messages did not violate
defendant's Sixth Amendment Confrontation Clause rights.


Affirmed.


Procedural Posture(s): Appellate Review.


West Headnotes (18)


[1] Criminal Law Weighing evidence
Criminal Law Credibility of Witnesses
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When a defendant challenges the sufficiency of the evidence supporting a conviction, the
Supreme Court neither reweighs evidence nor judges witness credibility.


3 Cases that cite this headnote


[2] Criminal Law Inferences or deductions from evidence
Criminal Law Evidence considered;  conflicting evidence
On a challenge to the sufficiency of the evidence the Supreme Court will consider only
the evidence most favorable to the judgment together with all reasonable inferences that
may be drawn from the evidence.


5 Cases that cite this headnote


[3] Criminal Law Substantial evidence
If substantial evidence supports the judgment, the Supreme Court will affirm the
convictions.


4 Cases that cite this headnote


[4] Larceny Weight and Sufficiency
Evidence was sufficient to support conviction for auto theft, even though there was no
evidence defendant was ever “behind the wheel” of the vehicle; defendant rode in murder
victim's vehicle with co-conspirator to store, then to gas station where he put gas in the
car, opened the trunk, put bags in the trunk, and closed the trunk, defendant then rode in
the car with co-conspirator and friends to a local lake, later that night defendant texted
co-conspirator about getting rid of the car, and when defendant was in police custody he
admitted to an investigating officer that he and co-conspirator discussed how to dispose
of the car. Ind. Code Ann. § 35-43-4-2.5(b)(1).


[5] Larceny Weight and Sufficiency
Ordinarily, an individual's mere presence as a passenger in a stolen automobile can not
support a conviction for auto theft. Ind. Code Ann. § 35-43-4-2.5(b)(1).


[6] Criminal Law Particular offenses and prosecutions
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Even in cases with no direct evidence that a defendant was ever behind the wheel of a stolen
car, the Supreme Court will affirm an auto-theft conviction if other substantial evidence
supports it. Ind. Code Ann. § 35-43-4-2.5(b)(1).


[7] Criminal Law Particular issues in general
The Supreme Court did not have to address defendant's appellate argument alleging the
State failed to provide sufficient evidence to convict him for felony murder because there
was no evidence he killed the victim while committing burglary or robbery, where the trial
court merged the felony murder conviction with defendant's murder conviction. Ind. Code
Ann. § 35-42-1-1(2).


1 Cases that cite this headnote


[8] Criminal Law Duty of judge in general
Criminal Law Instructions
Instructing the jury is a matter within the discretion of the trial court, and the Supreme
Court will reverse only if there's an abuse of that discretion.


9 Cases that cite this headnote


[9] Criminal Law Issues related to jury trial
The trial court's failure to properly admonish the jury each time they were separated did not
constitute fundamental error, during prosecution for felony murder; the court admonished
the jury after jury selection and before adjournment on the first day, during preliminary
instructions, at the end of the second day, at the end of the third day, at the end of the fourth
day, before lunch on and at the end of the fifth day, and after the jury returned its verdict
on the eighth day, and at most, the trial court failed to admonish jurors before six meals
and at the end of two days during the eight-day trial. Ind. Code Ann. § 35-37-2-4(a).


3 Cases that cite this headnote


[10] Criminal Law Necessity of Objections in General
The Supreme Court affords relief under the fundamental error standard only when the
error constitutes a blatant violation of basic principles, the harm or potential for harm is
substantial, and the resulting error denies the defendant fundamental due process. U.S.
Const. Amend. 14.
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3 Cases that cite this headnote


[11] Criminal Law Review De Novo
Although a trial court generally has broad discretion in ruling on the admissibility of
evidence, when a defendant challenges the admission as a constitutional violation of his
rights, the Supreme Court reviews the issue de novo.


2 Cases that cite this headnote


[12] Criminal Law Out-of-court statements and hearsay in general
Criminal Law Coconspirators' statements
The trial court's admission of co-conspirator's post-crime text messages did not violate
defendant's Sixth Amendment Confrontation Clause rights, during prosecution for felony
murder; the text messages were not testimonial as the primary purpose of the texts was
not to create an out-of-court substitute for trial testimony. U.S. Const. Amend. 6.


2 Cases that cite this headnote


[13] Criminal Law Out-of-court statements and hearsay in general
The “core” types of testimonial statements protected under the Confrontation Clause
are: ex parte in-court testimony or its functional equivalent, that is, material such as
affidavits, custodial examinations, prior testimony that the defendant was unable to cross-
examine, or similar pretrial statements that declarants would reasonably expect to be used
prosecutorially; extrajudicial statements contained in formalized testimonial materials,
such as affidavits, depositions, prior testimony, or confessions; or statements that were
made under circumstances which would lead an objective witness reasonably to believe
that the statement would be available for use at a later trial. U.S. Const. Amend. 6.


2 Cases that cite this headnote


[14] Criminal Law Grounds of Admissibility in General
Text messages from co-conspirator did not constitute inadmissible hearsay, during
prosecution for felony murder; the text messages were not admitted to prove the truth
of the matter asserted, rather, they were admitted to provide context for defendant's own
incriminating text messages. Ind. R. Evid. 801(c)(2).
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[15] Criminal Law Law of parties;  aiding and abetting, accessories, principals
Even if the trial court abused its discretion by reading the withdrawn accomplice liability
jury instruction, during prosecution for murder, any error was harmless; the accomplice
instruction was tethered to no specific charge, and strong evidence, such as several text
messages the day before the murder indicating defendant “was a go,” co-conspirator were
driving around in murder victim's vehicle, when officers discovered the stolen car they
found two bloody knives belonging to defendant and his roommate, and other evidence in
and near the car tested positive for defendant’s DNA and the DNA of the murder victims.


1 Cases that cite this headnote


[16] Criminal Law Instructions in general
Instructional error is harmless where a conviction is clearly sustained by the evidence and
the jury could not properly have found otherwise.


2 Cases that cite this headnote


[17] Criminal Law Sentencing
Because trial courts enjoy wide discretion in sentencing, the Supreme Court will reverse
a sentence only upon a showing of a manifest abuse of that discretion.


5 Cases that cite this headnote


[18] Homicide Murder
Sentencing and Punishment Use of jury
The trial court's imposition of a sentence of life without parole for murder was not
a manifest abuse of discretion; the court was bound by the jury's recommendation of
life without parole, and thus the court's consideration of the non-statutory aggravating
circumstance of the brutality of the murders was inconsequential.


*1279  Appeal from the Newton Superior Court, No. 56D01-1608-MR-2, The Honorable Daniel
J. Molter, Judge
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ATTORNEYS FOR APPELLANT: Linda L. Harris, Harry J. Falk, Kentland, Indiana


ATTORNEYS FOR APPELLEE: Curtis T. Hill, Jr., Attorney General of Indiana, Lyubov Gore,
Deputy Attorney General, Indianapolis, Indiana


Opinion


Massa, Justice.


Derrick Cardosi was charged with crimes arising from the deaths of three acquaintances. A
jury found him guilty of murder, among other things, and sentenced him to life without parole
for that crime. Cardosi now directly appeals five issues, arguing that (I) insufficient evidence
supported his convictions for auto theft and felony murder, (II) the trial court failed to properly
admonish the jurors each time they were separated, (III) the trial court improperly admitted
his co-conspirator's post-crime text messages, (IV) the trial court erred by reading a withdrawn
accomplice liability instruction, and (V) the trial court improperly considered a non-statutory
aggravator when sentencing him to life without parole. Finding each contention without merit, we
affirm the trial court.


Facts and Procedural History
Ricky Thomas, along with his girlfriend Kim Spears and friend Justin Babbs, lived with his
Grandma. From time to time, Sebastian Wedding, another of Ricky's friends, lived there too.
Wedding's friend Derrick Cardosi lived in an apartment across the street.


One August night, Wedding sent a text message to Cardosi saying that he could get marijuana, with
Cardosi responding, “maybe tomorrow bro haha.” St. Ex. 125. The next morning, at about six or
six thirty, Grandma heard Ricky and Kim talking through a shared bedroom wall, with Kim at one
point saying, “Ricky no.” Tr. Vol. IV, p. 20. Thinking nothing of it, Grandma went back to sleep.
Around this time, Wedding and Cardosi exchanged a couple of text messages (later deleted), with
Wedding asking if Cardosi was “a go” and telling him that a door was open and that he should “go
to work.” St. Ex. 124. The two also traded several phone calls during these early morning hours.


*1280  When Grandma woke up a few hours later, she went out to the living room to find Justin
unresponsive, his head and arm covered with blood. Grandma knocked on Ricky's door to get
assistance, but no one responded. Grandma then tried to call for help, but her phone didn't work.
Because an oxygen tank hobbled her mobility, Grandma waited outside her home for help from
any passersby. While waiting, she noticed that Ricky's 1997 Mercury Grand Marquis was gone.
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Around that time, Cardosi (wearing black shoes with gray soles and a black, cut-off t-shirt reading
“Please, KEEP ON THE GRASS”) and Wedding entered a Dollar General store and bought a
package of Hanes tank tops, two pairs of pants, slippers, and Pampers baby wipes. A few minutes
later, Wedding and Cardosi arrived at a nearby gas station in Ricky's car. Wedding, who was
driving, parked the car and put the gas pump nozzle into the car's gas tank. Cardosi then got out of
the car and returned the nozzle to its holder before opening the trunk and putting two plastic bags
inside. After two friends met them there, Cardosi got back into the passenger side of the car, and
Wedding then drove them to a nearby lake to hangout. There, while Wedding and one of the friends
were speaking alone, Cardosi texted to ask if he was telling the friend “anything [a]bout today.”
St. Ex. 126. Wedding replied “No.” Id. When Cardosi later returned to the neighborhood where
he and Grandma lived, Wedding asked what was happening “over there.” St. Ex. 127. Cardosi
responded “nothing since” he had gotten back. Id.


Meanwhile, Grandma had flagged down a couple of teenage neighbors passing by. Seeing her
in shock, the teenagers ran into the house and called 911 to report that Justin wasn't breathing,
had blood all over his body, and that a “chunk” was missing from his neck. Tr. Vol. III, p. 34.
When emergency personnel arrived, EMTs confirmed that Justin was dead. 1  A police officer then
kicked open Ricky's bedroom door and found Kim and Ricky's lifeless bodies inside. Blood was
spattered across the walls and the police saw a pry bar next to a cracked-open safe. Ricky's cell
phone was also in the room, with the last activity showing a text message sent around midnight.
A text message from around ten that morning hadn't been read. The officer found no signs of
forced entry into the home but noted that one of the exterior doors was unlocked. Post-mortem
examinations showed Ricky, Kim, and Justin each died from multiple stab wounds.


1 This wasn't the first time that officers had been to that house. A few months earlier, officers
found a baggie of marijuana on the lawn when they were dispatched there after Ricky and
Kim reported that masked burglars stole money from them.


As the investigation unfolded, Cardosi and Wedding exchanged a flurry of text messages. Cardosi
informed Wedding that there was a “[l]ot of activity this way now.” St. Ex. 127. Wedding responded
that they needed to dispose “of that car like now,” with Cardosi replying that they'd “get rid of
it tonight.” Id. Later, when Wedding asked for a ride, Cardosi responded that “cops have [the
neighborhood] almost locked down.” Id. After assuring Wedding that “we all know [you]” didn't
commit the murders, Cardosi hoped Wedding had found “somewhere safe for now” and that he
wouldn't “tell anyone where” he was. Id. Cardosi urged Wedding to “remember” that since he
hadn't “been [at Grandma's house] since yesterday,” there was “no way” he could be involved in
the murders. Id. Wedding responded that he was at his grandparents' house and confirmed that he
had disposed of the car in a nearby cul-de-sac. As the two ended text messaging for *1281  the
night, Cardosi told Wedding that “no one knows anything,” and that Grandma “says there was no
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one else in the house.” Id. After Wedding “thank[ed] god” for this news, Cardosi concluded that
the police didn't “have any murder weapons yet.” Id.


During that text-messaging spree, Wedding's ex-girlfriend visited him at his grandparents' house.
While there, Wedding, acting strangely and nervously, offered her gas money and jewelry. This
ex-girlfriend then noticed Ricky's car and, after observing Wedding's behavior and learning that
Ricky had been murdered, called 911 to report her suspicion that Wedding had killed him.


A few hours later, police arrested Wedding at his grandparents' house, seizing his cell phone in
the process. Officers found Ricky's car in the nearby cul-de-sac, just a three-minute walk from his
grandparents' house. In and around the car, officers found a Dollar General bag, a price tag for
shoes, a package of Pampers baby wipes, Hanes tank top packaging, two black shoes with gray
soles, a black rubber glove, and a black, cut-off t-shirt reading “Please, KEEP ON THE GRASS.”
Officers also found a cell phone likely belonging to Ricky's mother, a white plastic bag, a red
bandana, a paper towel, a cloth, a pair of sweatpants, a black hooded sweatshirt, bloody sheathed
knives belonging to Cardosi and his roommate, a camouflage jacket, and a grey bandana.


The next day, officers arrested Cardosi at his home and seized his cell phone too. The phone
revealed that, in the days after the deaths, Cardosi had visited numerous websites with stories
about the three homicides, the police investigation, the victims' autopsies, and Wedding's arrest.
Although Cardosi eventually acknowledged that he and Wedding had talked about what to do with
Ricky's car on the day the bodies were found, he denied having anything to do with the deaths. But
inside Cardosi's home, officers found a bloodstained bedsheet and a box of black rubber gloves.
Forensic testing later showed DNA profile matches for Ricky, Kim, Justin, and Cardosi on that
sheet and the items found in and around Ricky's car: blood on the sheet matched Justin's profile;
the knives found near the car had blood with DNA consistent with Justin, Kim, Ricky, and Cardosi;
blood on the black rubber gloves found near the car had DNA consistent with Justin and Ricky;
blood on the black shoes with gray soles had DNA consistent with Cardosi, Justin, Ricky, and
Kim; blood on the black “Please, KEEP ON THE GRASS” t-shirt had DNA consistent with
Ricky; and blood on the sweatpants had DNA consistent with Cardosi, Ricky, Kim, and Justin.


The State then charged Cardosi with (1) murder, knowing or intentional killing of Justin; (2)
murder, knowing or intentional killing of Ricky; (3) murder, knowing or intentional killing of
Kim; (4) assisting a criminal (Wedding) by communicating police actions at the crime scene; (5)
assisting a criminal (Wedding) by disposing of evidence; (6) auto theft of Ricky's vehicle; (7)
theft of a gaming system and electronic tablet found in the back of the Grand Marquis; (8) felony
murder of Ricky while committing or attempting burglary; and (9) felony murder of Ricky while
committing or attempting robbery. See Ind. Code §§ 35-42-1-1 (2014), 35-44.1-2-5(a)(2) (2016),
35-43-4-2.5(b)(1) (2014), 35-43-4-2(a) (2014).
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A jury trial followed, with the theft charge being dropped. After voir dire, during preliminary
instructions, and several times during the trial (but not every time the jurors separated), the court
admonished the jurors that, while they could discuss the case in the juror room together, they
couldn't talk about the case in any other instance. During the trial, and over *1282  Cardosi's
objection, the trial court admitted the text messages Cardosi exchanged with Wedding.


At the end of the trial, while the court read the final instructions, counsel for the State and Cardosi
asked to discuss an instruction. After the jury left the courtroom, Cardosi asked the court to
supplement a not-yet-given instruction on accomplice liability. The State, however, suggested
removing the accomplice liability instruction altogether. Cardosi agreed to the removal after
consulting with counsel. The court, in turn, agreed to omit any reference to accomplice liability.
But after reconvening the jury and continuing with the final instructions, the court inadvertently
read one of the withdrawn instructions.


After concluding giving its final instructions to the jury, and after the jurors retired to deliberate, the
trial court acknowledged its mistake but noted that the instruction was omitted “from the written
instructions we're going to give the jury.” Tr. Vol. V, p. 129. Cardosi then objected, noting his belief
that the instruction “didn't properly advise on the elements of intent of the principal and the agent.”
Id. In response, the court opined that the instruction said “nothing about” convicting Cardosi as
an accomplice. Id. The trial court concluded that, although it “would have liked to have avoided”
reading it, its reading was harmless because it didn't “direct the jury to do anything that has to do
with the case.” Id. at 130, 129.


The jury then found Cardosi guilty of all the crimes charged. At the sentencing portion of trial,
the State sought life without parole for the murder convictions. Along with incorporating all the
evidence from the guilt phase, the State presented evidence that Cardosi had possessed marijuana
stolen from Ricky's house and that Wedding had intended to sell that marijuana and the electronic
devices found in the car. To the detective presenting this evidence, this was a “classic example of
a burglary or robbery case where subjects enter a residence, take something from the residence[,]
and leave.” Tr. Vol. V, p. 141.


Ultimately, the jury determined that the State proved the existence of three statutory aggravating
circumstances beyond a reasonable doubt, finding that Cardosi committed murder by intentionally
killing the victims (1) while committing or attempting to commit burglary, (2) while committing
or attempting to commit robbery, and (3) when he had committed another murder. See I.C.
§ 35-50-2-9(b)(1)(B), (b)(1)(G), (b)(8) (2016). After resolving this, the jurors found that the
aggravators outweighed any mitigators, and recommended a life sentence without parole. See I.C.
§ 35-50-2-9(l).
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The court, after merging the felony-murder convictions with the knowing/intentional murder
verdicts, then sentenced Cardosi consistent with this binding recommendation. See I.C. §
35-50-2-9(e). When imposing this sentence, the trial court adopted the mitigators offered by
Cardosi, including his age, his minor child, his family's hardship, and his inability to recover from
drug abuse. Along with the statutory aggravators found by the jury, the trial court considered
the “brutality of these offenses of murder.” Tr. Vol. V, p. 176. 2  After Cardosi objected to this
consideration, the trial court replied that it was *1283  merely addressing the “[m]ultiple offenses”
of murder. Id.


2 In a sentencing order issued after the hearing, the trial court, on top of memorializing all
the factors it discussed at the hearing, also noted “that the acts were committed at a time
of the day when the victims were most vulnerable when the victims were asleep and had
no meaningful way to defend themselves and that the crimes were calculated with a co-
perpetrator.” App. Vol. III, p. 105.


Cardosi now directly appeals. See Ind. Appellate Rule 4(A)(1)(a) (“The Supreme Court shall have
mandatory and exclusive jurisdiction over ... Criminal Appeals in which a sentence of ... life
imprisonment without parole is imposed.”).


Discussion and Decision
Cardosi argues five issues, contending that


I. insufficient evidence supported his convictions for auto theft and felony murder,


II. the trial court failed to properly admonish the jury each time they were separated,


III. the trial court improperly admitted Wedding's post-crime text messages,


IV. the trial court erred by reading the withdrawn accomplice liability instruction, and


V. the trial court improperly considered non-statutory aggravators when sentencing him to life
without parole.


We address each argument below.


I. Cardosi's insufficient-evidence arguments fail.
[1]  [2]  [3] When a defendant challenges the sufficiency of the evidence supporting a conviction,
“we neither reweigh evidence nor judge witness credibility.” McCallister v. State, 91 N.E.3d 554,
558 (Ind. 2018). Instead, this Court will “consider only the evidence most favorable to the judgment
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together with all reasonable inferences that may be drawn from the evidence.” Id. If substantial
evidence supports the judgment, we'll affirm the convictions. Id.


Cardosi argues that the State presented insufficient evidence to support his convictions for auto
theft and two counts of felony murder. We address both convictions in turn.


A. Sufficient evidence supports Cardosi's auto-theft conviction.
[4]  [5]  [6] A defendant is guilty of auto theft if he “knowingly or intentionally exerts
unauthorized control over the motor vehicle of another person, with intent to deprive the owner
of ... the vehicle's value or use.” I.C. § 35-43-4-2.5(b)(1). Ordinarily, “an individual's mere
presence as a passenger in a stolen automobile” can't support a conviction for auto theft. Irvin v.
State, 501 N.E.2d 1139, 1140 (Ind. Ct. App. 1986); see also Fortson v. State, 919 N.E.2d 1136, 1143
(Ind. 2010) (holding that “the mere unexplained possession of recently stolen property standing
alone does not automatically support a conviction for theft”). But even in cases with no “direct
evidence that [a defendant] was ever behind the wheel of” a stolen car, we will affirm an auto-
theft conviction if other substantial evidence supports it. Alvies v. State, 905 N.E.2d 57, 62 (Ind.
Ct. App. 2009) (holding that a reasonable jury could conclude that the defendant was guilty of
auto theft when he “took part in the initial burglary,” “rode in the car on the way to the woods,”
and “was in the car when it left the scene of the murder”).


Cardosi argues that the State provided no evidence that he stole Ricky's Grand Marquis. Instead,
Cardosi insists, only Wedding could be charged with auto theft because it was found near his
grandparents' house and surveillance footage showed him driving the car. The State counters
that, despite Wedding driving the vehicle, Cardosi used it for his own purposes without Ricky's
permission.


Like the defendant in Alvies, no evidence showed Cardosi was “behind the wheel of” the stolen
vehicle. But, also like *1284  the defendant in Alvies, other substantial evidence supports his
conviction. Cardosi rode in the Grand Marquis with Wedding to Dollar General, and then to the
gas station where they met up with friends. While there, Cardosi put gas in the car, opened the
trunk, put bags in the trunk, and closed the trunk. Cardosi then rode in the car with Wedding
and the friends to a local lake, where Cardosi texted Wedding about getting rid of the car.
Later that night, Cardosi and Wedding again texted about ditching the car, which Wedding had
temporarily abandoned in a cul-de-sac near his grandparents' house. When officers found the car,
they discovered incriminating evidence in and around it. Finally, after he was in police custody,
Cardosi admitted to an investigating officer that he and Wedding discussed how to dispose of the
car. Although no evidence shows Cardosi drove the vehicle, substantial evidence supported his
conviction for auto theft because he used the car to travel around and to cover up crimes with his
co-conspirator.
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B. We needn't address Cardosi's felony-murder challenge because the court merged
those verdicts with his murder convictions.


[7] A defendant commits felony murder if he “kills another human being while committing or
attempting to commit,” among other things, burglary or robbery. I.C. § 35-42-1-1(2). The State
charged Cardosi with felony murder for killing Ricky while committing burglary and robbery.
Cardosi argues that the State failed to provide sufficient evidence to convict him for felony murder
because “there was no evidence” that he killed Ricky while committing burglary or robbery.


The State contends that Cardosi's challenge fails because the trial court merged Cardosi's felony-
murder convictions with the three murder verdicts. We agree. As this Court has held before, when a
trial court merges a felony-murder and murder conviction, we don't need to address the sufficiency
of the evidence supporting the felony-murder conviction because there is no judgment on that
charge. Cutter v. State, 725 N.E.2d 401, 407 n.2 (Ind. 2000); see also Alford v. State, 699 N.E.2d
247, 252 (Ind. 1998) (“Because the trial court merged the felony murder conviction into the murder
conviction any claim of error with respect to the felony murder charge is moot.”). “There being
no judgment to appeal from,” Cardosi's claim fails. See Bd. of Comm'rs of Marion Cty. v. Huston,
55 Ind. App. 447, 447, 103 N.E. 1090, 1090 (1914).


II. Because Cardosi doesn't show how any harm or potential for harm was substantial, any
error in the trial court's admonishments wasn't fundamental.
[8] Instructing the jury is a matter within the discretion of the trial court, and we'll reverse only if
there's an abuse of that discretion. Pattison v. State, 54 N.E.3d 361, 365 (Ind. 2016).


[9] Trial courts must “admonish the jurors in the preliminary instruction, before separating for
meals, and at the end of the day,” to inform them of “their duty not to converse among themselves
or permit others to converse with them on any subject connected with the trial, or to form or
express any opinion about the case until the cause is finally submitted to them.” I.C. § 35-37-2-4(a)
(1981). 3  Failure to provide *1285  this admonishment, however, doesn't lead to automatic
reversal. Instead, a defendant must show he was “harmed by failure of the court to instruct or
admonish the jury as to conduct during recess.” Brown v. State, 245 Ind. 604, 608, 201 N.E.2d 281,
283 (1964); see also Merry v. State, 166 Ind. App. 199, 216, 335 N.E.2d 249, 259 (1975) (“[I]t is
incumbent on the defendant to show prejudice by the failure to admonish.”).


3 In his appellant's brief, Cardosi cites Indiana Code section 34-36-1-5 for the proposition
that the trial court erred by inconsistently admonishing the jury. But that statute applies to
civil cases, while here we are presented with a criminal case. Generally, appellate arguments
“must be supported by citations to the authorities” on which they rely. Ind. Appellate Rule
46(A)(8)(a). And failing to do so “waives those arguments for our review.” Pierce v. State,
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29 N.E.3d 1258, 1267 (Ind. 2015). Whenever possible, however, “we prefer to resolve
cases on the merits instead of on procedural grounds like waiver.” Id. (internal quotation
marks removed). Despite Cardosi citing the wrong statute to support his argument, his “non-
compliance with the rule” doesn't “impede our consideration of the issue raised” because we
can readily determine that section 34-36-1-5 's criminal equivalent is section 35-37-2-4(a).
See id. (internal quotation marks removed).


[10] Cardosi concedes that he “failed to object throughout his trial” to what he considers
inadequate jury admonishments, waiving his argument for traditional appellate review. Br. of
Appellant at 22. See Lake v. State, 565 N.E.2d 332, 335 (Ind. 1991) (reiterating that, “while the
terms of the statute are mandatory in their call for an admonition of the jurors at specific times,
no error is preserved for appeal where there was no objection interposed at the time of the action
complained of”). Waiver aside, Cardosi claims fundamental error. This exception is “extremely
narrow and encompasses only errors so blatant that the trial judge should have acted independently
to correct the situation.” Durden v. State, 99 N.E.3d 645, 652 (Ind. 2018) (internal quotation marks
removed). We afford relief under this standard “only when the error constitutes a blatant violation
of basic principles, the harm or potential for harm is substantial, and the resulting error denies the
defendant fundamental due process.” Hale v. State, 54 N.E.3d 355, 359 n.2 (Ind. 2016) (internal
quotation marks removed).


During Cardosi's trial, the court admonished the jury (1) after jury selection and before
adjournment on the first day, (2) during preliminary instructions, (3) at the end of the second day,
(4) at the end of the third day, (5) at the end of the fourth day, (6) before lunch on and at the end
of the fifth day, and (7) after the jury returned its verdict on the eighth day. At most, the trial court
failed to admonish jurors before six meals and at the end of two days during Cardosi's eight-day
trial.


To be sure, the trial court didn't strictly adhere to the command of section 35-37-2-4(a). But this
deficiency didn't amount to fundamental error because Cardosi hasn't shown that any “harm or
potential for harm is substantial.” See Hale, 54 N.E.3d at 359 n.2. Cardosi's closest claim to harm
is that he was “charged and convicted of the most serious felony available in Indiana, Murder.” Br.
of Appellant at 24. But “harm is not shown by the fact that a defendant was ultimately convicted.”
Pope v. State, 737 N.E.2d 374, 380 (Ind. 2000). Indeed, on appeal, Cardosi doesn't challenge the
sufficiency of the evidence supporting his murder convictions. 4  Because Cardosi failed to show
any substantial harm or potential for substantial harm, any trial court error wasn't “so prejudicial
to the rights of the defendant as to make a fair trial impossible.” Shoun v. State, 67 N.E.3d 635,
640 (Ind. 2017).


4 Certainly, Cardosi argues that insufficient evidence supported his felony-murder
convictions. See infra section I. But the trial court merged these verdicts with Cardosi's
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first-degree-murder convictions, which he doesn't challenge as unsupported by sufficient
evidence.


*1286  III. The trial court didn't violate Cardosi's Confrontation Clause rights because
Wedding's post-crime text messages weren't testimonial.
[11] Although a trial court generally has broad discretion in ruling on the admissibility of evidence,
when a defendant challenges the admission as a constitutional violation of his rights, we review
the issue de novo. Dycus v. State, 108 N.E.3d 301, 303–04 (Ind. 2018).


[12]  [13] The Sixth Amendment's Confrontation Clause provides that “In all criminal
prosecutions, the accused shall enjoy the right ... to be confronted with the witnesses against him.”
U.S. Const. amend. VI. In Crawford v. Washington, the U.S. Supreme Court held that this clause
prohibits “admission of testimonial statements of a witness who did not appear at trial unless he was
unavailable to testify, and the defendant had had a prior opportunity for cross-examination.” 541
U.S. 36, 53–54, 124 S.Ct. 1354, 158 L.Ed.2d 177 (2004). Though leaving “testimonial statement”
undefined, the Court stated that the label “applies at a minimum to prior testimony at a preliminary
hearing, before a grand jury, or at a former trial; and to police interrogations.” Id. at 68, 124 S.Ct.
1354. In other words, the “core” types of testimonial statements protected under the Confrontation
Clause are


[1] ex parte in-court testimony or its functional equivalent—that is, material such as affidavits,
custodial examinations, prior testimony that the defendant was unable to cross-examine, or
similar pretrial statements that declarants would reasonably expect to be used prosecutorially;


[2] extrajudicial statements contained in formalized testimonial materials, such as affidavits,
depositions, prior testimony, or confessions; [or]


[3] statements that were made under circumstances which would lead an objective witness
reasonably to believe that the statement would be available for use at a later trial.


Id. at 51–52, 124 S.Ct. 1354 (cleaned up). 5


5 The parenthetical “(cleaned up)” signifies that the author “has removed extraneous, non-
substantive material like brackets, quotation marks, ellipses, footnote reference numbers,
and internal citations; may have changed capitalization without using brackets to indicate
that change; and affirmatively represents that the alterations were made solely to enhance
readability and that the quotation otherwise faithfully reproduces the quoted text.” Jack
Metzler, Cleaning Up Quotations, 18 J. App. Prac. & Process 143, 154 (2017).


A few years later, in the combined cases of Davis v. Washington and Hammon v. Indiana, the Court
held that statements made to a 911 emergency operator during and shortly after an attack weren't
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testimonial, while statements made to police officers after a victim was isolated from her abuser
were testimonial. 547 U.S. 813, 828, 832, 126 S.Ct. 2266, 165 L.Ed.2d 224 (2006). Declaring a
new “primary purpose” test, the Court explained that the statements to the 911 operator were made
with the primary purpose of helping end an ongoing emergency, while the statements to the police
officers were made with the primary purpose of establishing past events potentially relevant to a
later criminal prosecution. Id. at 822, 126 S.Ct. 2266. In sum, the statements to the 911 operator
didn't violate the Confrontation Clause, while the statements to the police officers did.


Five years later, in Michigan v. Bryant, the Supreme Court held that a dying victim's statements
about his assailant weren't testimonial because the conversation's primary purpose was to end an
ongoing emergency. *1287  562 U.S. 344, 377–78, 131 S.Ct. 1143, 179 L.Ed.2d 93 (2011). While
emphasizing that courts must consider “all of the relevant circumstances” when determining the
primary purpose of a statement, the Court clarified that an “ongoing emergency” wasn't the only
circumstance where a nontestimonial statement could be made. Id. at 369, 131 S.Ct. 1143. In
fact, “whether an ongoing emergency exists is simply one factor” in a court's inquiry, with the
formality of the questioning serving as another. Id. at 366, 377, 131 S.Ct. 1143. Ultimately, the
Court determined that a statement is testimonial if—considering all the circumstances and viewed
objectively—the primary purpose of the conversation was to create “an out-of-court substitute for
trial testimony.” Id. at 358, 131 S.Ct. 1143.


Applying this test in Ohio v. Clark, the Supreme Court held that the trial court's admission of
statements made by a three-year-old boy to his teachers identifying his mother's boyfriend as the
source of his injuries didn't violate the Confrontation Clause. ––– U.S. ––––, 135 S. Ct. 2173,
2181, 192 L.Ed.2d 306 (2015). Looking at all the circumstances objectively, the Court determined
that the statements weren't made with the primary purpose of creating evidence for prosecution.
Id. Instead, the primary purpose of the conversation was to protect the child. Id. While declining
to categorically exclude “statements to individuals who are not law enforcement officers” from
Sixth Amendment protections, the Court recognized that statements to these individuals “are
significantly less likely to be testimonial than statements given to law enforcement officers.” Id.
at 2182.


We most recently applied this test in Ward v. State, 50 N.E.3d 752 (Ind. 2016). There, a woman
named her boyfriend as her batterer to a paramedic and a forensic nurse who were treating her
injuries. Id. at 753. When the woman couldn't take the stand, the State successfully sought to admit
the statements of the health professionals instead. Id. at 753–54. Though at trial and on appeal the
woman's boyfriend argued that admission of the evidence violated his Confrontation Clause rights,
we held her statements were nontestimonial because asking the woman who attacked her was “a
vital part of providing appropriate medical and psychological treatment and service referrals.” Id.
at 754. First, the paramedic obtained the name of the attacker to make sure the batterer wasn't near,
ensuring the “obviously battered victim who apparently was suffering in pain” was safe. Id. at 760.
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And second, the nurse “needed to know who beat [the woman] in order to classify her status while
in the hospital,” “discharge her home to a safe place,” “and make proper post-discharge referrals.”
Id. at 763. Because the primary purpose of neither conversation was to gather information to create
a substitute for trial testimony, their admission didn't violate the Confrontation Clause.


[14] Cardosi argues that his Sixth Amendment rights were violated when Wedding's post-crime
text messages were admitted because he and Wedding could “reasonably expect” the statements
“to be used against them in a criminal prosecution.” Reply Br. of Appellant at 6. 6  Cardosi *1288
borrows the phrase “reasonably expect” from Crawford's list of examples of the core types of
statements considered testimonial. Id. at 5. But, contrary to Cardosi's position, Crawford's list—
which includes in-court testimony, affidavits, pretrial custodial statements, depositions, and so on
—shows that any expectation of use at trial isn't based on a defendant knowing a statement is
incriminatory.


6 Cardosi separately argues that Wedding's text messages were inadmissible hearsay under
the Indiana Rules of Evidence. To be sure, as Cardosi correctly notes, Indiana Evidence
Rule 804(b)(3) bars courts from admitting any “statement or confession offered against the
accused in a criminal case, made by a codefendant or other person implicating both the
declarant and the accused.” But for any statement to be hearsay, it must be “offered in
evidence to prove the truth of the matter asserted.” Ind. Evidence Rule 801(c)(2). Wedding's
text messages weren't offered to prove the truth of the matters asserted by Wedding. Instead,
they provided context for Cardosi's own incriminating text messages, like what he meant
when he said “lot of activity this way now,” “we will get rid of it tonight,” “[d]id you
thoroughly get it done,” and “so far no one knows anything.” St. Ex. 127. Because statements
“providing context for other admissible statements are not hearsay,” Mack v. State, 23 N.E.3d
742, 754 (Ind. Ct. App. 2014) (internal quotation marks removed), trans. denied, Wedding's
text messages were properly admitted.


Instead, the Sixth Amendment compels us to look at the circumstances objectively to determine
whether the statements were made with the primary purpose to create “an out-of-court substitute
for trial testimony.” Bryant, 562 U.S. at 358, 131 S.Ct. 1143. These circumstances include whether
the statements were made with the primary purpose of ending an ongoing emergency, whether
the statements were made in a formal setting, and whether the statements were made to law
enforcement personnel. See Clark, 135 S. Ct. at 2180, 2182. Wedding made the statements to try
to conceal an ongoing emergency instead of to end one. Wedding made the statements informally
over text messages—with most being later deleted—instead of permanently memorializing them
in a formal setting. And Wedding made the statements to a co-conspirator instead of to law
enforcement personnel. An objective analysis of the circumstances shows that Wedding's text-
message statements weren't testimonial. Rather than serving as out-of-court substitutes for trial
testimony, the messages were created for the primary purposes of planning and covering up
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crimes. Cf. Bryant, 562 U.S. at 358, 131 S.Ct. 1143 (“[T]he most important instances in which
the Clause restricts the introduction of out-of-court statements are those in which state actors
are involved in a formal, out-of-court interrogation of a witness to obtain evidence for trial.”).
Because Wedding's text messages weren't testimonial, their admission didn't violate Cardosi's
Sixth Amendment rights.


IV. Even if the trial court abused its discretion by reading the withdrawn accomplice
liability instruction, any error was harmless.
A trial court has discretion when instructing the jury, and we'll reverse only if it abuses that
discretion. Pattison, 54 N.E.3d at 365.


[15]  [16] Cardosi argues simply that the trial court “erred” by inadvertently instructing that “
‘particular facts and circumstances of each case must be considered in determining whether a
person participated in the commission of the offense as an accomplice.’ ” Br. of Appellant at 27
(alterations removed) (quoting Tr. Vol. V, p. 124). But error alone isn't enough. Despite correctly
noting that “[t]his Court will reverse a conviction only if the appellant demonstrates that the
instruction error prejudices his substantial rights,” Br. of Appellant at 26 (citing Hall v. State, 769
N.E.2d 250, 254 (Ind. Ct. App. 2002)), Cardosi points to no prejudice, and we independently find
none. “Instructional error is harmless where a conviction is clearly sustained by the evidence and
the jury could not properly have found otherwise.” Inman v. State, 4 N.E.3d 190, 200 (Ind. 2014)
(internal quotation marks removed).


*1289  Here, the accomplice instruction was tethered to no specific charge, so it is hard to discern,
without his guidance, which conviction Cardosi believes isn't supportable without the instruction
being given. But strong evidence sustains all his convictions. The day before the murders, Wedding
and Cardosi texted about obtaining marijuana the next day. The morning of the murders, they
exchanged several early phone calls and texted about whether Cardosi was “a go,” with Wedding
telling Cardosi to “go to work.” Later that day, Cardosi arrived in Ricky's stolen car at Dollar
General while wearing clothes that were later found near the abandoned car. While at Dollar
General, the two purchased items also later found around the vehicle. Cardosi arrived at a gas
station in the stolen car, helped fill it with gas, and placed items into its trunk. After arriving at the
lake, Cardosi asked if Wedding was telling a friend “anything [a]bout today.” Once the two returned
to their homes, Cardosi and Wedding exchanged several texts about the police investigation and
the disposal of the car. When police officers discovered the stolen car, they found, along with
the clothing and items purchased at Dollar General, bloody knives belonging to Cardosi and his
roommate (all the victims died from multiple stab wounds) and a black, rubber glove (the same
style found in Cardosi's house along with a bloody sheet). All these items, including the clothing
and items purchased at Dollar General, had DNA matches for either the victims or Cardosi. In the
days following the murders, Cardosi used his phone to search the internet almost seventy times
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for information about the murders. And while in custody, Cardosi admitted to police officers that
he and Wedding discussed getting rid of the stolen car.


Because this mass of evidence supports each of his convictions—for the murders of Justin, Ricky,
and Kim, for assisting Wedding by communicating police action at the crime scene and by
disposing of evidence, and for auto theft—no error in giving the accomplice instruction prejudiced
Cardosi's substantial rights, so the trial court didn't abuse its discretion.


V. The trial court didn't manifestly abuse its discretion when—consistent with the jury's
binding recommendation—it sentenced Cardosi to life without parole.
[17] Because trial courts enjoy wide discretion in sentencing, we'll reverse a sentence “ ‘only upon
a showing of a manifest abuse of that discretion.’ ” Weisheit v. State, 26 N.E.3d 3, 19 (Ind. 2015)
(quoting Sims v. State, 585 N.E.2d 271, 272 (Ind. 1992)).


[18] Cardosi asserts that the “trial court erred by considering non-statutory aggravating
circumstances” (the “brutality” of the murders) when sentencing him to life without parole. Br.
of Appellant at 29. Specifically, Cardosi asserts the trial court violated the mandate of Bivins v.
State, which held that judges and juries are confined to considering aggravators specified in the
statute permitting the death penalty or life without parole. 642 N.E.2d 928, 955 (Ind. 1994); see
I.C. § 35-50-2-9.


But the trial court's consideration of any non-statutory aggravating circumstance was
inconsequential because “there is only one sentencing determination, which is made by the jury,
and the judge must apply the jury's determination.” Stroud v. State, 809 N.E.2d 274, 287 (Ind.
2004). In other words, any later musing by the judge was irrelevant when the court was bound
by the jury's recommendation of life without parole. See, e.g., McCallister, 91 N.E.3d at 565
(“It was the jury, not the court, that found the ... aggravator beyond *1290  a reasonable doubt,
weighed it against mitigating circumstances, and unanimously determined the proper sentence was
life without parole.”). Here, the jury recommended life without parole based solely on statutory
aggravators with no evidence showing it considered any other aggravating circumstances. 7


7 Even if the trial court independently sentenced Cardosi, its additional contemplation merely
“provide[d] an appropriate context for consideration of” an aggravator. See Prowell v. State,
687 N.E.2d 563, 567 (Ind. 1997). Indeed, “trial courts are given some latitude in describing
the nature of the statutory aggravating circumstance in order to determine the appropriate
weight to give it.” Warlick v. State, 722 N.E.2d 809, 812 (Ind. 2000). Here, the trial court's
reflection about the brutality of the crimes explained the increased weight given the multiple-
murder aggravator by specifically noting that the murders were committed at night while the
victims were at their most vulnerable.
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And even if the jury or trial court had considered non-statutory aggravators, a sentence may
still be upheld if other valid aggravating circumstances exist. Baumholser v. State, 62 N.E.3d
411, 417 (Ind. Ct. App. 2016), trans. denied. The jury determined that the State had proven
three statutory aggravators. Despite potentially challenging the sufficiency of the “burglary” and
“robbery” aggravators, 8  Cardosi doesn't dispute the “multiple-murder” aggravator, an aggravating
circumstance this Court considers especially weighty. See Isom v. State, 31 N.E.3d 469, 494 (Ind.
2015). Because this weighty aggravator found by the jury remains uncontested, Cardosi's sentence
of life without parole is independently supported by a valid statutory aggravating circumstance. We
conclude that the trial court didn't abuse its discretion by sentencing Cardosi to life without parole.


8 In the “insufficient evidence” section of his appellate brief, Cardosi contends that “no
evidence” showed he killed Ricky while committing burglary or robbery. Br. of Appellant
at 19. But—on top of Cardosi admitting he and Wedding stole Ricky's Grand Marquis—
he at times lived at Grandma's house and was familiar with the home (including knowing
when its exterior doors were unlocked), he and Wedding discussed obtaining marijuana the
night before the murders, Grandma's house was robbed by masked intruders with marijuana
found on the lawn a few months earlier, Grandma overheard Kim say “Ricky no” just before
the murders, Wedding told him he should “go to work” that morning, a cracked-open safe
was found in Ricky's bedroom with a pry bar nearby, the likely cell phone of Ricky's mother
was found near the Grand Marquis, and electronic devices were found in the Grand Marquis
with evidence showing that Wedding and he planned to sell those items along with stolen
marijuana.


Conclusion
We affirm Cardosi's convictions and sentence because (I) sufficient evidence supports Cardosi's
auto-theft conviction and we needn't address his felony-murder challenge, (II) any error in
the trial court's admonishments wasn't fundamental, (III) the trial court didn't violate Cardosi's
Confrontation Clause rights, (IV) any error in reading the withdrawn accomplice liability
instruction was harmless, and (V) the trial court didn't manifestly abuse its discretion when it
sentenced Cardosi to life without parole.


Rush, C.J., and David, Slaughter, and Goff, JJ., concur.


All Citations


128 N.E.3d 1277
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CARGILL, INCORPORATED, et al., Appellants,
v.


ACE AMERICAN INSURANCE COMPANY, et al., Respondents,
Affiliated FM Insurance Company, et al., Respondents,


Allianz Underwriters Insurance Company, et al., Respondents,
Allied World Assurance, et al., Defendants,


American Guarantee and Liability Insurance Company, et al., Respondents,
American Home Assurance Company, et al., Respondents,


American Employers' Insurance Company, et al., Respondents,
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Associated International Insurance Company, Respondent,
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Great American Assurance Company, Respondent,


Certain Underwriters at Lloyd's, et al., Respondents,
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General Security Indemnity Company of Arizona, et al., Respondents,
Hartford Accident and Indemnity Company, et al., Respondents,


Pennsylvania Lumbermens Mutual Insurance Company, et al., Respondents,
Minnetonka Insurance Company, Respondent,


Liberty Mutual Insurance Company, Respondent,
Northwestern National Insurance, Respondent,


St. Paul Fire and Marine Insurance Company, et al., Respondents,
The Orion Insurance Company, PLC, et al., Respondents,


XL Insurance America, Inc., Respondent.


No. A08–1082.
|


May 26, 2009.


Synopsis
Background: Insured filed suit against co-primary liability insurers, seeking declaration that
each insurer had an individual duty to defend and indemnify insured in connection with
underlying lawsuits filed against insured. Insurer filed cross claims against several insurers,
seeking declaration that it would have right to subrogation or contribution from them in event
it solely incurred defense costs on behalf of insured. Insured and insurer filed cross-motions for
summary judgment. The District Court, Hennepin County, Thomas W. Wexler, J., granted insurer's
motion, denied insured's motion, and certified issue for appeal as important and doubtful.
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Holdings: The Court of Appeals, Stauber, J., held that:


[1] co-primary liability insurer that had duty to defend insured in underlying lawsuits had no right
to contribution from other co-primary duty-to-defend insurers, absent a loan receipt agreement
with insured, and


[2] district court had authority to impose constructive loan receipt agreement that allowed co-
primary insurer with duty to defend insured the opportunity to obtain equitable apportionment of
defense costs among all co-primary insurers with a duty to defend insured.


Certified question answered.


Larkin, J., dissented, with opinion.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (6)


[1] Insurance Loan receipts and similar transactions
A “loan receipt agreement” is a device commonly used to resolve insurance disputes, under
which an insurer with a duty to defend agrees to loan the insured the amounts necessary
to defend against a lawsuit in exchange for the insured's promise to pursue an action in its
own name to recover the costs of defense from other duty-to-defend insurers; the insured
then repays the loan with funds recovered in the subsequent action.


[2] Appeal and Error Summary Judgment
In deciding a certified question arising from denial of summary judgment, the appellate
court reviews the record to determine whether a genuine issue of material fact exists and
whether the law was correctly applied. 51 M.S.A., Rules Civ.App.Proc., Rule 103.03(i).


1 Cases that cite this headnote


[3] Appeal and Error De novo review
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In deciding a certified question arising from denial of summary judgment, absent issues
of material fact, appellate court reviews certified questions de novo. 51 M.S.A., Rules
Civ.App.Proc., Rule 103.03(i).


[4] Insurance Contribution Among Insurers
Co-primary liability insurer that had duty to defend insured in underlying lawsuits had
no right to contribution from other co-primary duty-to-defend insurers, absent a loan
receipt agreement with insured, due to lack of contractual privity between insurer and
other insurers.


1 Cases that cite this headnote


[5] Insurance Loan receipts and similar transactions
District court had authority to impose constructive loan receipt agreement that allowed
co-primary insurer with duty to defend insured the opportunity to obtain equitable
apportionment of defense costs among all co-primary insurers with a duty to defend
insured; multiple co-primary insurers had offered to tender a defense in exchange for
a loan receipt agreement, and, thus, principles of good faith and fair dealing imposed
an affirmative obligation on insured to cooperate by entering into a neutral loan receipt
agreement that equitably apportioned liability between co-primary insurers, and insured,
by declining to execute a neutral loan receipt agreement, had acted in bad faith. M.S.A.
§ 336.1–304.


1 Cases that cite this headnote


[6] Insurance Loan receipts and similar transactions
If an insured in bad faith refuses to enter into a neutral loan receipt agreement with insurer,
state courts, when timely asked, may protect an insurer by imposing a constructive loan
receipt obligation.


1 Cases that cite this headnote


*59  Syllabus by the Court
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Whenever a primary insurer with a duty to defend offers to tender a defense on behalf of an insured,
the insured has a reciprocal duty to allow the insurer to seek contribution from other primary
insurers with a similar duty to defend. In the event that an insured declines to enter into such an
arrangement, a district court may order the insured to preserve the insurer's opportunity to seek an
equitable apportionment *60  of liability for defense costs among insurers with such an obligation.
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OPINION


STAUBER, Judge.


Pursuant to Minn. R. Civ.App. P. 103.03(i), the district court certified the following question for
appellate review as important and doubtful: “Can a court order primary insurers, who insure the
same insured for the same risks, and whose policies are triggered for defense purposes, to be
equally liable for the costs of defense where there is otherwise no privity between the insurers?”
Because an insured, as a part of its contractual duty to cooperate, has an affirmative obligation to
preserve the insurer's opportunity to obtain contribution from other primary insurers with a similar
duty to defend, and because a district court has the equitable authority to award such relief when
an insured refuses to cooperate, we answer the certified question in the affirmative.


FACTS


[1]  In 2005, the state of Oklahoma sued appellants Cargill, Inc., and Cargill Turkey Production,
LLC (collectively referred to as “Cargill”) for damages arising out of Cargill's waste disposal
practices at poultry operations in or around that state, which allegedly contributed to the pollution



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0191187001&originatingDoc=I170bbf8249f311de9988d233d23fe599&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0105031101&originatingDoc=I170bbf8249f311de9988d233d23fe599&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0329844301&originatingDoc=I170bbf8249f311de9988d233d23fe599&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0152022101&originatingDoc=I170bbf8249f311de9988d233d23fe599&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0181154401&originatingDoc=I170bbf8249f311de9988d233d23fe599&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0181154401&originatingDoc=I170bbf8249f311de9988d233d23fe599&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0155094601&originatingDoc=I170bbf8249f311de9988d233d23fe599&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0211109701&originatingDoc=I170bbf8249f311de9988d233d23fe599&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0188813101&originatingDoc=I170bbf8249f311de9988d233d23fe599&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0131972801&originatingDoc=I170bbf8249f311de9988d233d23fe599&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0387501901&originatingDoc=I170bbf8249f311de9988d233d23fe599&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0482546401&originatingDoc=I170bbf8249f311de9988d233d23fe599&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0318743501&originatingDoc=I170bbf8249f311de9988d233d23fe599&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0318743501&originatingDoc=I170bbf8249f311de9988d233d23fe599&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1004930&cite=MNSTCIVAPR103.03&originatingDoc=I170bbf8249f311de9988d233d23fe599&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Cargill, Inc. v. Ace American Ins. Co., 766 N.W.2d 58 (2009)


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


of the Illinois River Watershed. The same year, Cargill was also named as a defendant in a series
of lawsuits in Arkansas alleging that contaminants found in chicken waste produced at Cargill's
plants had caused physical harm to several plaintiffs. Because it was unclear when the harm
alleged in these lawsuits first began, Cargill provided notice of the pending litigation to its primary
and umbrella-level liability insurers from the past several decades who potentially had a duty
to defend, to indemnify, or both. Upon receiving notice, respondent Liberty Mutual Insurance,
offered to fund Cargill's defense and requested that Cargill execute a customary and neutral loan
receipt agreement 1  to allow Liberty Mutual to seek contribution from the more than 50 other non-
participating insurers for the multi-million dollar litigation costs in defending against the *61
lawsuits. None of the 50–plus insurers would agree to assume responsibility for defense costs
without the ability to seek contribution from other insurers.


1 A loan receipt agreement is a device commonly used to resolve insurance disputes. See,
e.g., Jostens, Inc. v. Mission Ins. Co., 387 N.W.2d 161, 164 (Minn.1986). Under such
an arrangement, an insurer with a duty to defend agrees to loan the insured the amounts
necessary to defend against a lawsuit in exchange for the insured's promise to pursue an
action in its own name to recover the costs of defense from other duty-to-defend insurers.
See id. at 163. The insured then repays the loan with funds recovered in the subsequent
action. Id. Loan receipt agreements are an effective tool for insurers because they essentially
allow insurers to seek contribution from other duty-to-defend insurers despite the absence
of privity between them.


On February 14, 2007, Cargill sought a declaratory judgment and other relief against over 50
insurers who allegedly had an obligation to defend and indemnify Cargill in the lawsuits. Cargill
asked the district court to declare that each insurer had an individual duty to defend and indemnify.
Liberty Mutual filed cross claims against several insurers seeking a declaration that it would have
a right to subrogation or contribution from them in the event that Liberty Mutual solely incurred
defense costs on behalf of Cargill. The district court bifurcated the proceedings, with the first phase
relating solely to the duty to defend. 2


2 The district court chose to postpone consideration of the duty to indemnify until the second
phase because “the duty of indemnification may not arise until the underlying lawsuits are
concluded (unless earlier settlements are negotiated), and that could be years down the road.”


On October 8, 2007, Liberty Mutual and several other primary insurers again notified Cargill that,
subject to their respective reservations of rights, they would be willing to enter into a neutral loan
receipt agreement with Cargill. Under the terms of the proposed agreement, the insurers would loan
Cargill an amount equal to the defense costs in the underlying litigation on the condition that Cargill
would grant the insurers the right to seek repayment of the loan from any other primary insurance
providers with a duty to defend. Liberty Mutual also tendered a check for $704,762.22 as partial
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payment for Cargill's defense costs, contingent on Cargill signing the agreement. 3  Cargill declined
the offer out of concern that it could become responsible for additional deductible payments and
retentions to the contributing insurers and because contribution might be sought from Cargill's
“fronted policies” incorporated into its sophisticated insurance scheme. It appears from the record
that some of these fronted policies amounted to self insurance by Cargill, while the others were
issued by Cargill's subsidiaries.


3 Liberty Mutual asserts that at least $5.4 million in defense costs had been incurred by Cargill
as of 2007.


Thereafter, Cargill moved for partial summary judgment as to Liberty Mutual's duty to defend.
As part of its motion, Cargill argued that it could select Liberty Mutual to fully and exclusively
defend against the underlying litigation, that it had no obligation to enter into a loan receipt
agreement with Liberty Mutual, and that, absent such an agreement, Liberty Mutual had no right
to seek contribution from any other insurer who has a defense obligation. Liberty Mutual filed a
cross-motion for partial summary judgment seeking an order creating a constructive loan receipt
agreement or a similar declaration that Liberty Mutual could pursue contribution from other
insurers without a loan receipt agreement.


Prior to the summary judgment hearing, Cargill proposed a new “framework” for a possible loan
receipt agreement. Cargill's proposal would have permitted Liberty Mutual to pursue contribution
for defense costs from certain primary insurers, but precluded recovery of defense costs from
Cargill, its insurance subsidiaries, or the issuers of its fronted policies. The proposal also would
have required Liberty Mutual to indemnify Cargill from the contribution demands of any other
primary insurers. Liberty Mutual rejected the offer.


*62  The district court subsequently denied Cargill's motion and granted partial summary
judgment in favor of Liberty Mutual. Although the court acknowledged that no privity of contract
exists between Liberty Mutual and other insurers with a similar duty to defend, it concluded that it
would be inequitable to require Liberty Mutual to assume the multi-million dollar cost of defending
Cargill without any right to contribution, stating the following in the memorandum accompanying
its order:


The point here is that Cargill, a sophisticated business entity, has created this
insurance structure, and it seems inequitable that they should now be permitted to
avoid cooperating with Liberty Mutual (the insurer who they have self-chosen to
defend their liability claims) because of their concern that the insurance structure







Cargill, Inc. v. Ace American Ins. Co., 766 N.W.2d 58 (2009)


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


that they have created may have some adverse consequences to go along with
the benefits they have received.


The court also posited that Cargill's refusal to cooperate with Liberty Mutual's request for a loan
receipt agreement constituted a violation of its policy obligations to Liberty Mutual.


Accordingly, the court determined that the most equitable result would be to allow for an equitable
apportionment of defense costs among the numerous insurers because it would “encourag[e] ...
insurers to promptly undertake the insured's defense ... if [they] know from the beginning that
defense costs will be apportioned equally among those insurers whose policies are triggered.”
In order to facilitate the sharing of defense costs, the court ruled that Liberty Mutual was
allowed to seek contribution from other liable primary insurers without the necessity of a loan
receipt agreement. In the alternative, the court indicated that it could impose a constructive loan
receipt agreement, and attached a sample agreement with appropriate provisions to its order. It
is noteworthy that the court did not decide whether Cargill or its fronted insurance arrangements
would be included in the allocation of defense costs, stating “[s]ome of the case law relating to
allocation of defense costs treats captive company reinsurance and self-insurance differently than
it treats mere liability for a deductible.”


The court certified for appeal the issue of whether a district court can “order primary insurers, who
insure the same insured for the same risks, and whose policies are triggered for defense purposes, to
be equally liable for the costs of defense where there is otherwise no privity between the insurers.”
The court concluded that the question was “important because it relates to substantial underlying
but related litigation which is likely to persist for years and to be very expensive ... [and] is an
issue of state-wide impact.” The question was also declared doubtful “because there appear to be
unresolved conflicts in the Minnesota appellate court decisions, which on more than one occasion
have indicated that each case is different and must be resolved on its specific facts.”


ISSUE


When an insured maintains numerous insurance policies and insurance arrangements and the
insured demands that one primary insurer pay all defense costs and refuses to cooperate with that
insurer to preserve a full right to contribution, does a district court have the authority to fashion a
remedy that will allow the primary insurer to preserve its claim for contribution for defense costs?


ANALYSIS
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[2]  [3]  Minn. R. Civ.App. P. 103.03(i) provides that an appeal may be taken to this court from an
order that denies a motion for summary judgment if the district court “certifies that the question
presented *63  is important and doubtful.” In deciding a certified question arising from denial
of summary judgment, this court “review[s] the record to determine whether a genuine issue of
material fact exists and whether the law was correctly applied.” Murphy v. Allina Health Sys., 668
N.W.2d 17, 20 (Minn.App.2003), review denied (Minn. Nov. 18, 2003). Absent genuine issues
of material fact, appellate courts review certified questions de novo. Employers Mut. Cas. Co. v.
A.C.C.T., Inc., 580 N.W.2d 490, 493 (Minn.1998). Here, de novo review is appropriate because
the material facts are not in dispute.


Cargill challenges the district court's preservation of apportionment of defense costs among all
primary insurers, claiming it can select any one of its many individual insurers to tender a defense
because each insurer owes a separate and distinct obligation to pay the defense costs without
contribution from other similarly obligated insurers. Cargill also argues that, absent a loan receipt
agreement, no privity of contract exists among the insurers that would allow Liberty Mutual to seek
contribution. Conversely, Liberty Mutual contends that a loan receipt agreement is only necessary
in situations where an insurer has actually tendered a defense. Liberty Mutual also argues that
principles of good faith and fair dealing, as well as the cooperation clause contained in the Liberty
Mutual insurance policy, require Cargill to cooperate in enabling Liberty Mutual to preserve the
opportunity to obtain contribution from other insurers and further obligates Cargill to enter into a
neutral loan receipt agreement with Liberty Mutual in exchange for its tender of defense.


1. Is a loan receipt agreement presumptively necessary to equally apportion defense costs
among the insurers?


[4]  The first issue to consider in answering the certified question is whether a primary insurer with
a duty to defend must normally enter into a loan receipt agreement in order to obtain contribution
from other primary duty-to-defend insurers. Cargill argues that this issue is controlled by the
supreme court's ruling in the seminal case of Iowa Nat'l Mut. Ins. Co. v. Universal Underwriters
Ins. Co., 276 Minn. 362, 150 N.W.2d 233 (1967). We agree. In Iowa National, the supreme
court concluded that an insurer who undertakes the defense of an insured generally cannot pursue
contribution for defense costs from another insurer with a parallel duty to defend because no privity
of contract or joint liability exists between the insurers. Id. at 367–68, 150 N.W.2d at 236–37 (“The
controversy between the two insurance carriers who have no contractual relationship to each other
cannot operate to alter the obligation that each owes unto the insured, with whom they each have
a contract.”). Nor can reimbursement be based on principles of subrogation since each insurer has
a “separate and distinct” obligation to defend that allows the insured to “call upon either or both
carriers to fulfill their policy obligations.” Id. at 368, 150 N.W.2d at 237. These principles apply
here because no privity of contract exists between Liberty Mutual and the other primary insurers.
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Liberty Mutual claims that the holding in Iowa National is limited to situations where an insurer
seeks contribution after tendering a defense. In support of its argument, Liberty Mutual cites
Jostens, Inc. v. Mission Ins. Co., 387 N.W.2d 161 (Minn.1986). In Jostens, the supreme court
concluded that, although an insurer who “undertakes to defend cannot pass on its defense expenses
to the other carriers,” when no primary insurer undertakes a defense of an insured, a district court
may apportion liability for defense costs equally *64  among the primary insurers. Id. at 166–
167. However, the facts here are distinguishable from Jostens because in that case the insured had
entered into a loan receipt agreement with one of its insurers, thereby avoiding the privity issue
that formed the basis for the Iowa National holding. Id. at 163–64; see also Home Ins. Co., v. Natl.
Union Fire Ins. of Pittsburgh, 658 N.W.2d 522, 527 (Minn.2003) (distinguishing Iowa National
from Jostens on the basis that Jostens involved a loan receipt agreement). Unlike the insured in
Jostens, Cargill refuses to sign a neutral loan receipt agreement.


Liberty Mutual also relies upon Wooddale Builders, Inc. v. Maryland Cas. Co., 722 N.W.2d
283 (Minn.2006), and Domtar, Inc. v. Niagara Fire Ins. Co., 563 N.W.2d 724 (Minn.1997). In
Wooddale Builders, the supreme court applied the rationale of Jostens to apportion liability for
defense costs equally among five insurers who had a duty to defend an insured despite the absence
of a loan receipt agreement. See 722 N.W.2d at 301–04. But Wooddale Builders is of limited value
to resolving this issue because the insurers in that case had waived the Iowa National rule and
several had already tendered a defense to the insured. Id. at 302 n. 15, 303, 150 N.W.2d 233.


Finally, in Domtar, an insurer who refused to defend its insured and had not been able to obtain
a loan receipt agreement challenged the district court's decision to hold it liable for the insured's
entire defense costs despite the fact that the insured had also sought payment from another duty-
to-defend insurer who had not participated in the lawsuit. 4  563 N.W.2d at 739. In affirming the
decision, the supreme court quoted Jostens for the proposition that “an insured ‘may ... recover his
costs ... from either or both insurers' and that only ‘as between them ’ are insurers equally liable for
such costs.” Id. (quoting Jostens, 387 N.W.2d at 167). The court then observed that the insurer's
“remedy, if any, is to seek contribution from [the other primary insurer].” Id.


4 The insured's dispute with the other insurer over defense costs was not before the court
because the other insurer was disputing personal jurisdiction. 563 N.W.2d at 728 n. 1.


This language from Domtar does not support the conclusion that an insurer is entitled to
contribution in the absence of a loan receipt agreement. The issue in that case was not whether an
insurer could seek contribution from another insurer, but whether an insurer could limit its defense
obligations to an insured on the basis that another primary insurer had a parallel contractual duty
to provide a defense. See id. Thus, in declining to grant the insurer relief, the court in Domtar
was merely applying the holding from Iowa National that each insurer has a separate and distinct
obligation to defend an insured. We also find it noteworthy that the court stopped short of stating
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that the insurer could seek contribution from the other insurer. See id. (stating that the insurer's
remedy “if any ” is to seek contribution from the other insurer (emphasis added)).


As a whole, our review of the relevant case precedent convinces us that Iowa National controls
this issue. Due to the lack of contractual privity between Liberty Mutual and its co-primary duty-
to-defend insurers, Liberty Mutual has no right to contribution in the absence of a loan receipt
agreement. See Iowa Nat'l, 276 Minn. at 367–68, 150 N.W.2d at 236–37.


2. Can a primary insurer with a duty to defend condition its tender of defense on the insured's
execution of a neutral loan receipt agreement?


[5]  Relying on the principle that each insurer owes a separate and distinct duty *65  to defend,
Cargill claims that it is under no obligation to enter into a loan receipt agreement with Liberty
Mutual. Cargill also argues that Minnesota courts have no authority to impose a constructive loan
receipt agreement. We disagree with both assertions.


Although each insurer has a separate and distinct obligation to defend, in situations such as
this, where multiple primary insurers have offered to tender a defense in exchange for a loan
receipt agreement, we believe that principles of good faith and fair dealing impose an affirmative
obligation on the insured to cooperate by entering into a neutral loan receipt agreement that
equitably apportions liability between primary insurers. See Minn.Stat. § 336.1–304 (2008)
(stating that “[e]very contract or duty within the Uniform Commercial Code imposes an obligation
of good faith in its performance and enforcement”); In re Hennepin County 1986 Recycling Bond
Litig., 540 N.W.2d 494, 502 (Minn.1995) (providing that “every contract includes an implied
covenant of good faith and fair dealing”). Our ruling is based on the supreme court's holding in
Jostens. In deciding to equally apportion defense costs among insurers who had refused to tender
a defense, the Jostens court repeatedly emphasized that a court must “look at the situation as it
was for [the insured] at the time it was confronted with [the underlying lawsuit].” 387 N.W.2d
at 167. “Viewed from this standpoint, it hardly seems fair [that Liberty Mutual] should now be
responsible for the entire costs simply because [Cargill] has selected [Liberty Mutual] rather than
[the other duty-to-defend insurers] to pay them.” Id. Allowing Cargill to strategically select one
insurer to bear the entire multi-million dollar burden of defense when over 50 other insurers have
insured Cargill against the same risks is incompatible with the underlying rationale of Jostens. 5


As the Jostens court noted, “[w]ho should pay the insured's defense costs should not depend on
the whim or caprice of the insured, when, at the time the defense was needed, [numerous] insurers
arguably had a duty to defend.” Id.


5 We also find it noteworthy that many of Cargill's primary insurers have supported Liberty
Mutual's position despite their own potential liability for a portion of these costs.
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Requiring Cargill to enter into a neutral loan receipt agreement also comports with the terms of the
cooperation clause contained in the Liberty Mutual insurance policy. The clause requires Cargill
to assist Liberty Mutual in “enforcing any right of contribution or indemnity against any person
or organization who may be liable to [Cargill].” Therefore, Cargill has a contractual obligation
to cooperate with Liberty Mutual as its insurer. By declining to execute a neutral loan receipt
agreement customarily used in the insurance industry in order to impose upon one insurer the
liability for the entire multi-million dollar defense costs, Cargill has acted in bad faith. Sterling
Capital Advisors, Inc. v. Herzog, 575 N.W.2d 121, 125 (Minn.App.1998) (stating that bad faith
occurs when a party refuses to fulfill some duty or contractual obligation based on an ulterior
motive, not an honest mistake regarding one's rights or duties). The basis for Cargill's refusal was
to avoid contribution for defense costs from its “fronted policies.”


Our decision


is supported by policy reasons as well as precedent. [As the supreme court stated] in Jostens
[,] ... allowing an insured to seek recovery of defense costs from any insurer, but making insurers
equally liable among themselves, will encourage the insurers, when tendered a defense, to
resolve promptly the duty to defend *66  issue either by some cooperative arrangement between
them, or by a declaratory judgment action, or by some other means.
Wooddale Builders, 722 N.W.2d at 303 (quotation omitted). Without preserving the opportunity
to recover an equitable apportionment of defense costs among insurers who have yet to tender a
defense, insurers would be at the mercy of the insured who could unilaterally select an insurer or
insurers to defend. Such a policy would undoubtedly cause insurers to adopt the “wait and see”
approach that Jostens hoped to avoid. See Jostens, 387 N.W.2d at 167. Therefore, protecting
the rights of an insurer through a court-ordered loan receipt agreement is also beneficial to the
insured because it eliminates an insurer's incentive to delay or refuse to undertake a defense.


[6]  Accordingly, if an insured in bad faith refuses to enter into a neutral loan receipt agreement,
we conclude that Minnesota courts, when timely asked, may protect an insurer by imposing a
constructive loan receipt obligation. On this record, such court action is necessary to enforce
Cargills duty to cooperate and its obligation of good faith and fair dealing in commercial
transactions so as to preserve Liberty Mutuals opportunity to obtain an ultimately equitable
apportionment of defense costs among insurers with a duty to defend.


DECISION


The district court has the authority to impose a constructive loan receipt agreement that allows a
primary insurer with a duty to defend Cargill the opportunity to obtain equitable apportionment of
defense costs among all primary insurers with a duty to defend.
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Certified question answered in the affirmative.


LARKIN, Judge (dissenting).
I respectfully dissent. Every insurer owes its insured an independent duty to defend, and an insurer
that provides a defense is not entitled to recover its costs from the insurers that did not provide a
defense. Wooddale Builders, Inc. v. Maryland Cas. Co., 722 N.W.2d 283, 302 (Minn.2006) (citing
Iowa Nat'l Mut. Ins. Co. v. Universal Underwriters Ins. Co., 276 Minn. 362, 367–68, 150 N.W.2d
233, 236–37 (1967)). Absent a loan-receipt agreement, an insurer that undertakes the defense of
its insured may not seek recovery of defense costs from other insurers that failed to provide a
defense. Id.


Due to the lack of contractual privity between Liberty Mutual and Cargill's other insurers, Liberty
Mutual has no right to contribution in the absence of a loan-receipt agreement. See Iowa Nat'l, 276
Minn. at 366–68, 150 N.W.2d at 236–37. A conclusion that principles of equity and fundamental
fairness obligate Cargill to enter into a loan-receipt agreement with Liberty Mutual because Liberty
Mutual offered to defend Cargill is inconsistent with the Iowa National holding, which specifically
rejected an argument that equitable concerns justify an order allowing an insurer that defends its
insured to recover its costs from other insurers. Id. at 365–69, 150 N.W.2d at 235–37 (considering
whether a defending insurer should be allowed to recover its defense costs from another insurer
based on an equitable principle arising out of a circumstance by which the non-defending insurer
was said to have been unjustly enriched by reason of the expenses incurred by the defending
insurer).


In Iowa National the supreme court concluded that the equities between a defending insurer and
non-defending insurer were “at best equal,” reasoning that the *67  expenses incurred by the
defending insurer were expenses that it agreed to incur pursuant to its contract with its insured.
Id. at 368–69, 150 N.W.2d at 237. The supreme court noted that the defending insurer received
premiums from its insured in exchange for its agreement to assume the risk of insuring these
expenses, stating, “These charges are not in the nature of a payment of a debt for which another
was primarily liable. They are [the defending insurer's] expense of doing business.” Id. at 369,
150 N.W.2d at 237–38; see Jostens, Inc. v. Mission Ins. Co., 387 N.W.2d 161, 166 (Minn.1986)
(recognizing that Iowa National rejected the argument that equity compelled shared liability among
insurers who were not in privity stating, “the insurer assuming the defense has no cause to complain
because it is protecting its own interests and is only doing what it agreed and was paid a premium
to do ”) (emphasis added). Thus, equity does not compel shared liability among multiple insurers
with a duty to defend. Iowa Nat'l, 276 Minn. at 368, 150 N.W.2d at 237 (stating, “The obligation
is several and the carrier is not entitled to divide the duty nor require contribution from another
absent a specific contractual right.”).
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Likewise, equity does not compel the imposition of contractual privity in an effort to achieve shared
liability. See Cady v. Bush, 283 Minn. 105, 110, 166 N.W.2d 358, 362 (1969) (stating, “it must be
kept in mind that the principle of unjust enrichment should not be invoked merely because a party
has made a bad bargain” and “[c]ourts are not warranted in interfering with the contract rights of
parties as evidenced by their writings which purport to express their full agreement”). And it is not
within the purview of this court to extend the supreme court's holding in Jostens, which is factually
distinguishable given the existence of a loan-receipt agreement in that case. 387 N.W.2d at 164–
65. We are an error-correcting court. Sefkow v. Sefkow, 427 N.W.2d 203, 210 (Minn.1988). “[T]he
task of extending existing law falls to the supreme court or the legislature, but it does not fall to
this court.” Tereault v. Palmer, 413 N.W.2d 283, 286 (Minn.App.1987), review denied (Minn. Dec.
18, 1987). Moreover, we are not a policy-setting court. Sefkow, 427 N.W.2d at 210 (“The function
of the court of appeals is limited to identifying errors and then correcting them.”). And we have
previously stated that public policy arguments, “while appealing, cannot overcome Minnesota's
express preference that each insurer fulfill its independent duty to cover a mutual insured.” Andrew
L. Youngquist, Inc. v. Cincinnati Ins. Co., 625 N.W.2d 178, 187 (Minn.App.2001) (rejecting the
argument that public policy mandates that one insurer should not profit from its wrongful failure
to defend while another insurer is punished for performing its obligation).


Cargill has a contractual right to a defense from Liberty Mutual irrespective of other insurance.
Iowa Nat'l, 276 Minn. at 367, 150 N.W.2d at 236–37; see also Nordby v. Atlantic Mut. Ins. Co.,
329 N.W.2d 820, 824 (Minn.1983) (stating, “Each insurer's obligation to defend is separate and
distinct from its duty to provide coverage and pay a judgment, irrespective of other insurance and
irrespective of whether it provides primary or excess coverage”). In the final analysis, Cargill is
merely asking Liberty Mutual to provide it with a defense, as Liberty Mutual agreed and was
paid a premium to do. This result is in no way harsh or unfair. The result is simply what both of
these sophisticated parties bargained for. Liberty Mutual's desire to seek contribution from other
insurers cannot operate to alter its obligation to its *68  insured. Iowa Nat'l, 276 Minn. at 367–
68, 150 N.W.2d at 237.


The district court posited that Cargill's refusal to cooperate with Liberty Mutual's request for a
loan-receipt agreement constituted a violation of its policy obligations to Liberty Mutual. But the
district court stopped short of holding that Cargill is contractually obligated to execute a loan-
receipt agreement under the terms of the Liberty Mutual insurance policy. The majority cites
policy language regarding Cargill's obligation to assist Liberty Mutual in “enforcing any right
of contribution or indemnity against any person or organization who may be liable to [Cargill].”
Relying on this language, the majority opinion concludes that Cargill has a contractual obligation
to cooperate with Liberty Mutual as its insurer and equates cooperation with execution of a loan-
receipt agreement. This conclusion is flawed because it presumes that Liberty Mutual has a right
of contribution. Liberty Mutual has no right of contribution given the lack of contractual privity
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between Liberty Mutual and Cargill's other insurers. See Iowa Nat'l, 276 Minn. at 366–68, 150
N.W.2d at 236–37.


The policy language does not obligate Cargill to execute a loan-receipt agreement. And it is
improper for courts to insert such a requirement into the policy. “[T]he law cannot finish what the
parties have left unfinished and thereby create a contract where they intentionally omitted to make
one for themselves.” Druar v. Ellerbe & Co., 222 Minn. 383, 396, 24 N.W.2d 820, 826 (1946);
see also St. Paul Fire & Marine Ins. Co. v. Ruddy, 299 F. 189, 196 (8th Cir.1924) (“It is not within
the province of the courts to create contracts.”).


Because (1) equity does not compel shared liability among multiple insurers with a duty to defend
absent contractual privity between the insurers, (2) we are not a policy-setting court and it is not the
role of this court to extend existing law, and (3) the district court may not impose extra-contractual
terms, I would adhere to the holding in Iowa National. Liberty Mutual and Cargill entered into
a contractual agreement, whereby Liberty Mutual was to undertake a defense of Cargill and for
which Liberty Mutual received premium payments. It is inappropriate for the district court to
impose a loan-receipt agreement when the parties' contract does not require one. Absent such an
agreement, Liberty Mutual is not entitled to contribution. Accordingly, I would answer the certified
question in the negative.


All Citations


766 N.W.2d 58


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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784 N.W.2d 341
Supreme Court of Minnesota.


CARGILL, INCORPORATED, et al., Appellants,
v.


ACE AMERICAN INSURANCE COMPANY, et al., Respondents,
Affiliated FM Insurance Company, et al., Respondents,


Allianz Underwriters Insurance Company, et al., Respondents,
Allied World Assurance, et al., Defendants,


American Guarantee and Liability Insurance Company, et al., Respondents,
American Home Assurance Company, et al., Respondents,


American Employers' Insurance Company, et al., Respondents,
Arch Reinsurance Ltd., Respondent,


Associated International Insurance Company, Respondent,
Everest Reinsurance Company, et al., Respondents,
Great American Assurance Company, Respondent,


Certain Underwriters at Lloyd's, et al., Respondents,
Employers Mutual Casualty Company, et al., Respondents,


General Security Indemnity Company of Arizona, et al., Respondents,
Hartford Accident and Indemnity Company, et al., Respondents,


Pennsylvania Lumbermens Mutual Insurance Company, et al., Respondents,
Minnetonka Insurance Company, Respondent,


Liberty Mutual Insurance Company, Respondent,
Northwestern National Insurance, Respondent,


St. Paul Fire and Marine Insurance Company, et al., Respondents,
The Orion Insurance Company, PLC, et al., Respondents,


XL Insurance America, Inc., Respondent.


No. A08–1082
|


June 30, 2010.


Synopsis
Background: Insured filed suit against co-primary liability insurers, seeking declaration that
each insurer had an individual duty to defend and indemnify insured in connection with
underlying lawsuits filed against insured. Insurer filed cross claims against several insurers,
seeking declaration that it would have right to subrogation or contribution from them in event
it solely incurred defense costs on behalf of insured. Insured and insurer filed cross-motions for
summary judgment. The District Court, Hennepin County, Thomas W. Wexler, J., granted insurer's
motion, denied insured's motion, and certified issue for appeal as important and doubtful. The
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Court of Appeals, 766 N.W.2d 58, Stauber, J., answered certified question in the affirmative,
finding a court could order primary insurers, who insure the same insured for the same risks, and
whose policies are triggered for defense purposes, to be equally liable for the costs of defense
where there is otherwise no privity between the insurers, and insured and co-primary liability
insurer petitioned for further review.


Holdings: The Supreme Court, G. Barry Anderson, J., held that:


[1] co-primary liability insurer that had a duty to defend had an equitable right to seek contribution
for defense costs from other insurers who had duty to defend insured, overruling Iowa National
Mutual Insurance Co. v. Universal Underwriters Insurance Co., 276 Minn. 362, 150 N.W.2d 233
(1967), and abrogating St. Paul School District No. 625 v. Columbia Transit Corp., 321 N.W.2d 41,
48 (Minn.1982), and Nordby v. Atlantic Mutual Insurance Co., 329 N.W.2d 820, 824 (Minn.1983),
and


[2] District Court could order co-primary insurers to be equally liable for costs of defense based
on equitable contribution.


Affirmed.


West Headnotes (8)


[1] Insurance Deductible amounts and co-payments
Insurance Reimbursement from Insured
“Fronted policies” are policies that have a deductible equal to the coverage available under
the policy or require the policyholder to reimburse the insurer issuing the fronting policy
for any amounts paid by the insurer under the policy.


1 Cases that cite this headnote


[2] Appeal and Error Choice of Law
The Supreme Court applies a de novo standard of review to cases that come before it on
petitions for review of the court of appeals' determination of a certified question.


1 Cases that cite this headnote
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[3] Insurance Effect of other insurance
Insurance Contribution Among Insurers
Co-primary liability insurer that had a duty to defend, and whose policy was triggered for
defense purposes, had an equitable right to seek contribution for defense costs from any
other insurer who also had a duty to defend insured, and whose policy had been triggered
for defense purposes, even though there was no privity between insurers; overruling Iowa
National Mutual Insurance Co. v. Universal Underwriters Insurance Co., 276 Minn. 362,
150 N.W.2d 233 (1967); and abrogating St. Paul School District No. 625 v. Columbia
Transit Corp., 321 N.W.2d 41, 48 (Minn.1982), and Nordby v. Atlantic Mutual Insurance
Co., 329 N.W.2d 820, 824 (Minn.1983).


13 Cases that cite this headnote


[4] Insurance In general;  nature and source of duty
Insurance In general;  standard
The duty to defend an insured is contractual and is broader than the duty to indemnify.


7 Cases that cite this headnote


[5] Courts Decisions of Same Court or Co-Ordinate Court
The Supreme Court is extremely reluctant to overrule its precedent under principles of
stare decisis and requires a compelling reason before overruling a prior decision.


7 Cases that cite this headnote


[6] Courts Previous Decisions as Controlling or as Precedents
Courts Erroneous or injudicious decisions
Stare decisis promotes stability in the law, but it does not bind the Supreme Court to
unsound principles.


4 Cases that cite this headnote


[7] Insurance Effect of other insurance
Insurance Contribution Among Insurers
Trial court could order primary insurers who insured a common insured for the same risks,
and whose policies were triggered for defense purposes, to be equally liable for costs
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of defense based on equitable contribution, even though there was no privity between
insurers.


6 Cases that cite this headnote


[8] Insurance Effect of Breach
Insurance Contribution Among Insurers
Breach of a duty to defend by an insurer precludes application of an equitable right to
contribution from other insurers of a common insured.


12 Cases that cite this headnote


*343  Syllabus by the Court


A court can order primary insurers who insure the same insured for the same risks, and whose
policies are triggered for defense purposes, to be equally liable for the costs of defense based on
equitable contribution where there is otherwise no privity between the insurers.
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& Surety Company, f/k/a The Aetna Casualty & Surety Company; and The Travelers Indemnity
Company.


Laura A. Foggan, Amanda Schwoerke, Wiley Rein LLP, Washington, D.C.; and Chad A. Snyder,
Law Offices of Chad A. Snyder LLC, Minneapolis, MN, for amicus curiae Complex Insurance
Claims Litigation Association.


OPINION


ANDERSON, G. BARRY, Justice.


Appellants Cargill, Inc., and Cargill Turkey Production, L.L.C. (collectively Cargill), sought a
declaratory judgment in Hennepin County District Court against approximately 50 insurance
companies. Cargill claimed that each of its insurers has an obligation to defend and indemnify
Cargill in lawsuits brought in Oklahoma and Arkansas alleging environmental contamination.
Respondent Liberty Mutual Insurance Company filed a counterclaim against Cargill, and cross-
claims against several of Cargill's other insurers, seeking a declaration that Liberty Mutual would
have subrogation or contribution rights from the other insurers for defense costs.


Cargill moved for partial summary judgment as to Liberty Mutual's duty to defend Cargill, but the
district court denied Cargill's motion and granted partial summary judgment for Liberty Mutual.
The court declared that Liberty Mutual has the right to seek contribution for defense costs from any
insurer that has a duty to defend Cargill for the claims in the underlying litigation, and that costs
of defense would be apportioned equally among such insurers. But the district court certified the
following question for appellate review: “Can a court order primary insurers, who insure the same
insured for the same risks, and whose policies are triggered for defense purposes, to be equally
liable for the costs of defense where there is otherwise no privity between the insurers?” The
court of appeals answered the question in the affirmative. *344  Cargill, Inc. v. Ace Am. Ins. Co.,
766 N.W.2d 58, 60 (Minn.App.2009). We granted both Cargill's petition for review and Liberty
Mutual's petition for cross-review on the question of whether the Iowa National rule 1  applies to
the circumstances of this case. We overrule Iowa National and affirm the court of appeals, although
on different grounds.


1 This court has stated the rule from Iowa National Mutual Insurance Co. v. Universal
Underwriters Insurance Co., 276 Minn. 362, 150 N.W.2d 233 (1967), in the following way:


[W]here it can be argued, legitimately and in good faith, that either of two insurers has
primary coverage for a claim, both insurers have a duty to defend that claim. If either
insurer undertakes the defense, it is responsible for its own defense costs and cannot later
seek reimbursement from the other.
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Jostens, Inc. v. Mission Ins. Co., 387 N.W.2d 161, 167 (Minn.1986).


The State of Oklahoma sued Cargill in 2005 under the Comprehensive Environmental Response,
Compensation, and Liability Act, 42 U.S.C. §§ 9601–9628 (2000), and the Solid Waste Disposal
Act, 42 U.S.C. § 6972 (2000), alleging that Cargill's poultry waste disposal practices polluted and
damaged land and water in the Illinois River Watershed. Cargill was also named as a defendant
in a number of lawsuits in Arkansas alleging personal injury and wrongful death as a result of
exposure to allegedly contaminated poultry litter.


Cargill notified its liability insurers of the Oklahoma and Arkansas litigation, requesting that the
insurers defend and indemnify Cargill. Liberty Mutual agreed to pay its share of the reasonable and
necessary defense costs in conjunction with Cargill's other insurance carriers for the Oklahoma
and Arkansas lawsuits, subject to a complete reservation of rights, deductible provisions, and all
other policy terms and conditions. 2  But because none of Cargill's insurers agreed to fully defend
Cargill or pay defense costs without contribution from other insurers, Cargill chose to defend itself
in the Oklahoma and Arkansas lawsuits.


2 Liberty Mutual notes in its brief, however, that it has not made an unqualified admission that
there is coverage under its policies for the Oklahoma and Arkansas lawsuits.


In February 2007 Cargill filed a complaint in Hennepin County District Court seeking declaratory
judgment and other relief against approximately 50 insurance carriers with whom Cargill had
liability policies in effect, at some point, from 1957 to 2006. 3  Cargill asked the district court to
declare that each insurer has a duty to provide a complete and undivided defense in the Oklahoma
and Arkansas lawsuits and that each insurer has a duty to indemnify Cargill. 4  Liberty Mutual
counterclaimed against Cargill, asking that the district court require Cargill to enter into a loan
receipt agreement or to create such an agreement. In addition, Liberty Mutual filed cross-claims
against several of Cargill's other insurers, asking the court to declare that Liberty Mutual had
subrogation or contribution rights against these other insurers. Recognizing that the insurers' duty
to indemnify depended on the resolution of the underlying lawsuits in Oklahoma and Arkansas,
the district court decided to divide the lawsuit into two phases and to address the insurers' duty
to defend in the first phase.


3 The record does not indicate when the damages alleged in the Oklahoma and Arkansas
lawsuits first occurred.


4 Cargill claims that it incurred approximately $5.4 million in total defense costs by February
2007. Liberty Mutual contends that because Cargill has not provided any defense cost bills to
its primary insurers since February 2007, the total cost of defense in the underlying litigation
is presently unknown to the insurers.
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*345  [1]  In May 2007 several of the insurance companies, including Liberty Mutual, offered
to pay Cargill's reasonable and necessary defense costs in the underlying actions, subject to
the insurers' respective reservation of rights, and contingent on Cargill executing a loan receipt
agreement. 5  Cargill refused to enter into a loan receipt agreement with the insurers. In October
2007 Liberty Mutual sent Cargill a check for partial payment for past defense costs, but again
required that Cargill execute a loan receipt agreement. Under the proposed agreement, Liberty
Mutual offered to pay Cargill's defense costs in the underlying actions if Cargill permitted Liberty
Mutual to seek recovery of defense costs from other insurers that are determined to have a duty
to defend Cargill. Cargill refused to enter into the loan receipt agreement with Liberty Mutual
and returned the check. Cargill was concerned that it would have to bear part of the defense costs
because, according to Cargill, some of Cargill's primary or lower-level insurance policies (“fronted
policies”) acted “merely as a retention or deductible, and do not provide Cargill with any economic
risk transfer of defense costs to the primary insurer.” 6  Cargill alleges that some of these policies are
in place to trigger umbrella and excess policy coverage. These fronted policies allegedly provide
no defense costs coverage to Cargill because of retrospective premiums that were calculated to
equal the losses paid, reinsurance of losses by a captive Cargill insurer, and high deductibles that
match policy limits, thereby potentially subjecting Cargill to bearing part of the defense costs.


5 Under a loan receipt agreement, an insurer makes a loan to the insured for defense costs,
which the insured agrees to repay from amounts recovered from another insurer. See Jostens,
387 N.W.2d at 163; see also Home Ins. Co. v. Nat'l Union Fire Ins. of Pittsburgh, 658 N.W.2d
522, 527 (Minn.2003) (holding that a loan receipt agreement gave an insurer standing to seek
contribution from other insurers for reimbursement of defense costs).


6 Although the precise arrangements of the fronted policies Cargill has in place are not entirely
clear, “fronting,” in general, is a situation where “an insurer, for a fee, issues a policy with the
intent of passing most or all of the risk back to the policyholder, or to an unlicensed reinsurer
or captive insurer.” John F. O'Connor, Insurance Coverage Settlements and the Rights of
Excess Insurers, 62 Md. L.Rev. 30, 47 n. 86 (2003) (citation omitted) (internal quotation
marks omitted). Thus, fronted policies


are policies that have a deductible equal to the coverage available under the policy
or require the policyholder to reimburse the insurer issuing the fronting policy for
any amounts paid by the insurer under the policy. Similarly, policyholders sometimes
create their own insurance company—called a captive insurer—to provide lower-level
coverage solely to the policyholder and affiliated companies, with excess policies issued
by noncaptive insurers applying over the limits of the captive insurer's coverage. In any
of these situations, the policyholder's incentive may be to characterize a series of claims
against it as arising out of a single occurrence in order to exhaust the “coverage” provided
by the primary policy so the policyholder can access more favorable coverage available
under its excess policies.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986117233&pubNum=595&originatingDoc=I9bea707884f911df86c1ad798a0ca1c1&refType=RP&fi=co_pp_sp_595_163&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_163 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986117233&pubNum=595&originatingDoc=I9bea707884f911df86c1ad798a0ca1c1&refType=RP&fi=co_pp_sp_595_163&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_163 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003170609&pubNum=0000595&originatingDoc=I9bea707884f911df86c1ad798a0ca1c1&refType=RP&fi=co_pp_sp_595_527&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_527 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003170609&pubNum=0000595&originatingDoc=I9bea707884f911df86c1ad798a0ca1c1&refType=RP&fi=co_pp_sp_595_527&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_527 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0292098908&pubNum=0001187&originatingDoc=I9bea707884f911df86c1ad798a0ca1c1&refType=LR&fi=co_pp_sp_1187_47&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1187_47 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0292098908&pubNum=0001187&originatingDoc=I9bea707884f911df86c1ad798a0ca1c1&refType=LR&fi=co_pp_sp_1187_47&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1187_47 





Cargill, Inc. v. Ace American Ins. Co., 784 N.W.2d 341 (2010)
71 ERC 1197


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 8


Id. at 46–47.


In November 2007 Cargill moved for partial summary judgment as to Liberty Mutual's duty to
defend based on a single comprehensive general liability policy that was in effect from June 1969
to June 1972. Cargill asked the district court to declare that:


1. Cargill can select Liberty Mutual to exclusively and fully defend it in the underlying lawsuits;


2. Liberty Mutual cannot obtain contribution from Cargill or other insurers *346  without a loan
receipt agreement with Cargill;


3. Cargill has no obligation to enter into a loan receipt agreement with Liberty Mutual; and


4. Liberty Mutual cannot recover defense costs from Cargill, directly or indirectly.


Liberty Mutual filed a cross-motion for summary judgment, asking that the court require Cargill
to enter into a loan receipt agreement, or that the court create such an agreement, or that the court
declare that such an agreement is not necessary in order for Liberty Mutual to seek contribution
of defense costs from other liable insurers.


While these motions were pending, Cargill proposed a revised loan receipt agreement to Liberty
Mutual, under which Liberty Mutual would agree not to make a claim for defense costs against
Cargill or its subsidiaries. Cargill further proposed that Liberty Mutual indemnify Cargill against
claims that other insurers may make against Cargill in connection with Liberty Mutual's attempts
to seek contribution from other Cargill insurers. Liberty Mutual did not accept Cargill's proposed
loan receipt agreement.


The district court ruled that Liberty Mutual has the right to seek contribution for defense costs from
any other insurer who is determined to have a duty to defend Cargill in the underlying lawsuits,
and the costs are to be shared equally among such insurers. The district court noted that Liberty
Mutual did not deny its own duty to defend, but wanted all primary insurers to share defense
costs. Because Liberty Mutual did not have privity of contract with the other insurers, the court
determined, based on our ruling in Iowa National, that Liberty Mutual needed either a loan receipt
agreement with Cargill, or a court order requiring that costs be shared by the insurers. The court
concluded that Cargill's refusal to sign a loan receipt agreement with Liberty Mutual was “because
Cargill is concerned that would expose Cargill to claims that it is obligated to pay a share of defense
costs to the extent that Cargill utilized ‘fronted policies.’ ” This was inequitable, according to the
court, because


Cargill, a sophisticated business entity, has created this insurance structure, and
it seems inequitable that they should now be permitted to avoid cooperating
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with Liberty Mutual (the insurer who[m] they have self-chosen to defend their
liability claims) because of their concern that the insurance structure that they
have created may have some adverse consequences to go along with the benefits
they have received.


Therefore, the court declared that a loan receipt agreement was not necessary for Liberty Mutual
to seek contribution for defense costs from other primary insurers. As an alternative, however, the
court stated that it could impose a constructive loan receipt agreement between Liberty Mutual and
Cargill. The district court then denied Cargill's motion for partial summary judgment, and certified
for appellate review the question of whether “a court [can] order primary insurers, who insure
the same insured for the same risks, and whose policies are triggered for defense purposes, to be
equally liable for the costs of defense where there is otherwise no privity between the insurers.” 7


7 A district court may certify an issue for appellate review “if the trial court certifies that the
question presented is important and doubtful, from an order ... which denies a motion for
summary judgment.” Minn. R. Civ.App. P. 103.03(i).


The court of appeals answered the certified question in the affirmative. *347  Cargill, Inc. v.
Ace Am. Ins. Co., 766 N.W.2d 58, 66 (Minn.App.2009). 8  In answering the certified question, the
court of appeals first examined “whether a primary insurer with a duty to defend must normally
enter into a loan receipt agreement in order to obtain contribution from other primary duty-to-
defend insurers.” Id. at 63. The court concluded that under Iowa National Mutual Insurance Co. v.
Universal Underwriters Insurance Co., 276 Minn. 362, 150 N.W.2d 233 (1967), and its progeny,
because Liberty Mutual lacks contractual privity with co-primary duty-to-defend insurers, “Liberty
Mutual has no right to contribution in the absence of a loan receipt agreement.” Cargill, 766
N.W.2d at 64. Next, the court of appeals determined that where multiple primary insurers have
offered a defense contingent on a loan receipt agreement, good-faith and fair-dealing principles
require the insured to cooperate and enter into a “neutral loan receipt agreement that equitably
apportions liability among primary insurers.” Id. at 65. The court then concluded that Cargill's
refusal to enter into a loan receipt agreement, thereby imposing multi-million dollar defense costs
on one insurer, violated the cooperation clause of the Liberty Mutual policy and amounted to bad
faith. Id. The court held that in such situations, a court can impose a constructive loan receipt
obligation in order to equitably apportion defense costs among primary insurers with a duty to
defend. Id. at 66.


8 In answering the certified question, the court of appeals framed the issue as follows:
When an insured maintains numerous insurance policies and insurance arrangements and
the insured demands that one primary insurer pay all defense costs and refuses to cooperate
with that insurer to preserve a full right to contribution, does a district court have the
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authority to fashion a remedy that will allow the primary insurer to preserve its claim for
contribution for defense costs?


Cargill, 766 N.W.2d at 62.


The court of appeals dissent agreed with the majority that under the Iowa National rule, absent
a loan receipt agreement, Liberty Mutual has no right to contribution from other insurers. Id. at
66 (Larkin, J., dissenting). But in contrast to the majority, the dissent concluded that the Liberty
Mutual policy language does not require Cargill to enter into a loan receipt agreement, and the
court should not write such a requirement into the policy. Id. at 68. Both parties petitioned for
review of the court of appeals decision, and we granted review.


[2]  We apply a de novo standard of review because this case comes to us on petitions for review
of the court of appeals' determination of a certified question. See Larson v. Wasemiller, 738 N.W.2d
300, 303 (Minn.2007). Because our interpretation of the Iowa National rule and its applicability
is largely determinative of the certified question, we begin with analysis of that rule.


[3]  Cargill argues that under Iowa National, Liberty Mutual must provide a complete defense to
Cargill and cannot pass part of that duty to other insurers. Cargill contends that Liberty Mutual is
not entitled to recover from or have defense costs apportioned among other insurers in the absence
of a loan receipt agreement or a waiver of the Iowa National rule by the insurers. In contrast,
Liberty Mutual asserts that Iowa National is not applicable to this case because it is limited to
situations where, unlike here, an insurer has already participated in the insured's defense and then
seeks contribution. Liberty Mutual also argues that Iowa National should be limited to situations
involving concurrent policies triggered by a discrete injury, and does not *348  apply to successive
policies triggered by a continuous occurrence.


In Iowa National, a vehicle owned by Mitchell Boyer, Inc., was involved in an accident. 276 Minn.
at 364, 150 N.W.2d at 235. Universal Underwriters Insurance Company, the company insuring
Mitchell Boyer, refused to defend the driver of the vehicle owned by Mitchell Boyer in an action
brought by the injured party, so Iowa National Mutual Insurance Company, the driver's own
insurer, defended him. 9  Id. at 364, 150 N.W.2d at 235. After the personal injury case settled, Iowa
National sought to recover its defense costs from Universal, and we stated the issue as follows:
“whether expenses incurred by an ‘excess carrier’ from the time it tendered defense until the
‘primary carrier’ accepts the defense are recoverable where there is a bona fide dispute as to the
nature and extent of liability as between the two carriers.” Id. at 364, 150 N.W.2d at 234–35. After
identifying the issue, we examined whether Iowa National was “entitled to recover [defense costs]
on any theory,” whether contractual or equitable. Id. at 365, 150 N.W.2d at 235 (emphasis added).


9 At the time of the original lawsuit, the two insurers disputed which was the primary carrier
and which provided excess coverage; based on policy language, we earlier determined that
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Iowa National was an excess insurer and Universal was the primary carrier. See Lowry v.
Kneeland, 263 Minn. 537, 543, 117 N.W.2d 207, 211 (1962).


We noted that there was no contractual privity between Iowa National and Universal that would
make one insurer accountable to the other, and we reiterated that “[t]he obligation of defending an
insured and paying for the defense is a separate obligation existing exclusively between the insurer
and the insured.” Id. at 366–67, 150 N.W.2d at 236. We emphasized that the lack of a contractual
relationship between the insurers does not alter their duties to the insured, with whom the insurers
do have a contract, and that “[w]ith regard to the providing of a defense, [the insured] has double
insurance and may call upon either or both carriers to fulfil their policy obligations in this respect.”
Id. at 367–68, 150 N.W.2d at 237 (emphasis added) (citation omitted) (internal quotation marks
omitted). Further, we stated that “ ‘[t]he duty to defend is personal to each insurer. The obligation
is several and the carrier is not entitled to divide the duty nor require contribution from another
absent a specific contractual right.’ ” Id. at 368, 150 N.W.2d at 237 (quoting U.S. Fid. & Guar.
Co. v. Tri–State Ins. Co., 285 F.2d 579, 582 (10th Cir.1960)).


After concluding that there was no contractual basis for Iowa National to seek defense costs from
Universal, we rejected Iowa National's claim for recovery based on the theory of contribution:
“[T]he two companies have no joint liability or common obligation. Both were obligated to defend
under separate contractual undertakings which would not support a common obligation for the
purpose of invoking the principle of contribution.” Id. at 368, 150 N.W.2d at 237. In addition to
rejecting recovery based on contribution, we found no right of recovery based on subrogation (legal
or conventional), because we viewed each company as having “a separate and distinct obligation
to defend.” Id. at 368, 150 N.W.2d at 237. We also concluded that Iowa National had agreed to
assume the risk of having to defend a lawsuit, and defense costs were simply part of its cost of
doing business. Id. at 369, 150 N.W.2d at 237–38.


Therefore, the general rule from Iowa National is that an insurer that defends or participates in
the defense of an insured has no basis for seeking recovery of defense *349  costs from another
insurer. We reaffirmed the Iowa National rule in St. Paul School District No. 625 v. Columbia
Transit Corp., 321 N.W.2d 41, 48 (Minn.1982), and Nordby v. Atlantic Mutual Insurance Co., 329
N.W.2d 820, 824 (Minn.1983).


It is true that the facts of Iowa National are distinguishable from the facts here insofar as the insurer
in Iowa National actually defended the insured, and here, no insurer has yet provided a defense
or incurred defense costs. But curbing Iowa National's applicability based solely on this principle
would oversimplify the matter. The certified question from the district court, as well as Liberty
Mutual's claim on petition for cross-review, essentially asks us to determine not only whether
Liberty Mutual currently has a right to have defense costs apportioned among other insurers when
it has not paid any costs, but also whether Liberty Mutual would have a right to reimbursement or
contribution from other insurers if it pays defense costs or defends Cargill.
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[4]  The duty to defend an insured is contractual and is broader than the duty to indemnify.
Meadowbrook, Inc. v. Tower Ins. Co., 559 N.W.2d 411, 415 (Minn.1997). In Iowa National we
rejected, on every theory possible, the contention that an insurer has a right to recovery of defense
costs by concluding that (1) there is no contractual privity between insurers, (2) there is no right
to contribution from another insurer, and (3) there is no right of recovery based on subrogation.
If under the Iowa National rule an insurer has no grounds (neither contractual nor equitable)
to recover defense costs from another insurer after it has provided a defense or made defense
payments, then a fortiori an insurer that has not provided a defense or made defense payments
has no grounds to recover defense costs from another insurer who also has not shared in the
duty to defend. It is accurate to say that under Iowa National, Liberty Mutual does not currently
possess a right to have defense costs shared among insurers, and absent some exception, would
not possess that right even if it defends Cargill or pays defense costs. Accordingly, although the
facts of Iowa National are distinguishable from this case, nevertheless the principles underlying
the Iowa National rule's broad prohibition against an insurer having a right to recovery of defense
costs are still applicable.


But since Iowa National was decided, we have found several exceptions to it that have limited its
applicability. In Jostens, Inc. v. Mission Insurance Co., for example, we reiterated that, under Iowa
National, if two insurers have primary coverage for a claim, the insurer who undertakes to defend
the insured “is responsible for its own defense costs and cannot later seek reimbursement from the
other.” Jostens, Inc. v. Mission Ins. Co., 387 N.W.2d 161, 167 (Minn.1986). We held, however, that
if neither primary insurer undertakes the defense, the insured may recover its costs in defending
the claim from either or both insurers and that “the insurers, as between them, shall be equally
liable for the insured's defense costs.” 10  *350  Id. In Home Insurance Co. v. National Union
Fire Insurance of Pittsburgh, we created another exception to the Iowa National rule that allowed
one insurer to seek contribution from other insurers toward defense costs where the insured had
entered into a loan receipt agreement with one of its insurers. Home Ins. Co. v. Nat'l Union Fire
Ins. of Pittsburgh, 658 N.W.2d 522, 527 (Minn.2003). Most recently, in Wooddale Builders, Inc. v.
Maryland Casualty Co., we concluded that the Iowa National rule did not bar allocation of defense
costs among insurers because the insurers had specifically waived application of the Iowa National
rule. Wooddale Builders, Inc. v. Md. Cas. Co., 722 N.W.2d 283, 302 n. 15, 304 (Minn.2006).


10 It is not clear in Jostens whether we held that the insurers should be equally liable for defense
costs because there was a loan receipt agreement in place, or whether we apportioned costs
equally without regard to the loan receipt agreement:


[W]e look at the situation as it was for Jostens at the time it was confronted with [the]
allegations [ (i.e., before the loan receipt agreement) ]. Viewed from this standpoint it
hardly seems fair Mission should now be responsible for the entire costs simply because
Jostens has selected Mission rather than Wausau to pay them. Who should pay the insured's
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defense costs should not depend on the whim or caprice of the insured, when, at the time
the defense was needed, both insurers arguably had a duty to defend.


387 N.W.2d at 167. Further, we said that “[t]he loan receipt agreement changes nothing
here.” Id. at 165. But in Domtar, Inc. v. Niagara Fire Insurance Co., we cited Jostens and
held that where there was more than one primary insurer with a duty to defend, the insured
was permitted to seek all defense costs from one of the liability insurers when none of the
insurers provided a defense, and we did not specify whether the insurer then had a right to
seek partial recovery of defense costs from any other insurer. Domtar, Inc. v. Niagara Fire
Ins. Co., 563 N.W.2d 724, 739 (Minn.1997).


Here, none of the exceptions to the Iowa National rule apply: there is no loan receipt agreement
in place because the insured refuses to execute one, and the insurers have not agreed amongst
themselves to waive the Iowa National rule. In this case, Liberty Mutual urges us to carve out yet
another exception to Iowa National by limiting Iowa National to situations involving concurrent
policies triggered by a discrete injury or to look to language in Jostens suggesting that even in
the absence of a loan receipt agreement, we should apportion costs equally among co-primary
insurers who have a duty to defend when no insurer has defended or provided defense costs.
Before considering whether to create another exception to Iowa National or to adopt Liberty
Mutual's interpretation of some of our statements in Jostens, we first consider some of our previous
statements in Jostens and the Iowa National rule itself.


In Jostens, we explained that an insurer assuming the defense of the insured “has no cause to
complain [about the absence of monetary assistance from other insurers] because it is protecting
its own interests and is only doing what it agreed and was paid a premium to do.” 387 N.W.2d at
166. But where no insurer voluntarily assumes the defense, we noted that “it hardly seems fair”
that one insurer “should now be responsible for the entire costs simply because [the insured] has
selected [it] rather than [another insurer] to pay them.” Id. at 167. We observed: “Who should pay
the insured's defense costs should not depend on the whim or caprice of the insured, when, at the
time the defense was needed, both insurers arguably had a duty to defend.” Id. We further observed
that “any rule we fashion should not encourage two insurers with arguable coverage to adopt a
‘wait and see’ attitude while leaving the insured to defend [it]self,” particularly because, as we
noted, “[n]ot all insureds can afford ... to pay their own way initially.” Id. We sought to develop a
rule that “will encourage two insurers, when tendered a defense, to resolve promptly the duty to
defend issue either by some cooperative arrangement between them, or by a declaratory judgment
action, or by some other means.” Id. In other words, in Jostens we were concerned *351  with
fairness to the insurers and the insured, and sought a rule that encouraged insurers to fulfill their
respective duties to defend. We suggested, without expressly holding, that even in the absence
of a loan receipt agreement, we would apportion costs equally among co-primary insurers with a
duty to defend. Consequently, some of our statements in Jostens are in tension with Iowa National
given that in Iowa National, we dismissed principles of equity as providing grounds for recovery
in deciding the allocation of defense costs.
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Further, in Jostens, we held that “[i]f it is established that both insurers arguably had coverage
at the time of the rejected defense tender, the insurers, as between them, shall be equally liable
for the insured's defense costs.” 387 N.W.2d at 167. Although suggesting that insurers would be
equally liable even if an insured sought defense costs from only one primary insurer, Jostens left
unanswered the question of the grounds on which such sharing of defense costs would be based.


In Iowa National, however, we rejected the notion that one insurer with a duty to defend the insured
had a right to seek contribution from another insurer which also had a duty to defend the insured,
citing Hartford Accident & Indemnity Co. v. Anderson, 192 Minn. 200, 256 N.W. 185 (1934).
Iowa Nat'l, 276 Minn. at 368, 150 N.W.2d at 237. In Hartford, the administrator of an estate failed
to tender to the estate the proceeds from the sale of real property. 192 Minn. at 201, 256 N.W.
at 185. Two surety bonds were applicable: a general bond based on the value of the estate and
a special “sale bond” required before property of the estate could be sold. Id. at 202, 256 N.W.
at 185. Having made good on the administrator's defalcation, the issuer of the sale bond sought
contribution from the issuer of the general bond. Id. at 201, 256 N.W. at 185. We held that, although
there was common liability to the insured, “[the issuer of the sale bond] has paid no more than his
just share thereof.” Id. at 202, 256 N.W. at 185. There was no right of contribution because the
issuer of the sale bond “is answering for only his own just and proper share of the default, which
is the whole thereof.” Id. at 202, 256 N.W. at 185. In other words, one party was primarily liable,
and one party was only secondarily liable.


But in a situation such as the one presented here, where the claims against Cargill extend beyond
the period covered by any one insurance policy and pertain to co-primary insurers, we cannot say
that any insurer that undertakes to defend Cargill in any of these lawsuits would be “answering
for only his own just and proper share” of the defense. Rather, in this case Liberty Mutual has
agreed to defend Cargill only with respect to claims of damages caused by “an occurrence,”
that is, “an accident ... which results, during the policy period, in bodily injury or property
damage.” (Emphasis added.) Cargill has notified insurers other than Liberty Mutual providing
primary coverage, thereby also triggering their duty to defend if the underlying claims arguably
fall within the respective policies' scope of coverage. See Wooddale, 722 N.W.2d at 302; Home,
658 N.W.2d at 529, 534. Therefore, although Liberty Mutual may have an obligation to defend
Cargill, there is a common liability among all of the primary insurers that have a duty to defend.


From the time that Liberty Mutual received notification of the underlying lawsuits, it agreed to
defend Cargill, but contingent on Cargill executing a loan receipt agreement, presumably because
Liberty Mutual was aware that if it defended Cargill or paid defense costs, Liberty Mutual would
not have been able to recover any *352  defense costs from other insurers without a loan receipt
agreement. If Liberty Mutual (or the other insurers) knew that Minnesota recognized an equitable
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right of contribution, and absent the Iowa National rule, we would likely not have this present
case before us.


The Iowa National rule does little to encourage insurers to “resolve promptly the duty to defend
issue.” Jostens, 387 N.W.2d at 167; accord Wooddale, 722 N.W.2d at 303. Rather, the Iowa
National rule encourages any insurer whose policy is arguably triggered to deny its insured a
defense and, essentially, play the odds that, among all insurers on the risk, it will not be selected
by the insured to defend.


We conclude that the Iowa National rule, even as we have modified it over the years, is no longer
an appropriate result when multiple insurers may be obligated to defend an insured. There is
little incentive for any single carrier to voluntarily assume the insured's defense. To the contrary,
under Iowa National an insurer who voluntarily assumes the defense finds itself bearing the entire
cost of the insured's defense unless the insured enters into a loan receipt agreement. As this case
demonstrates, that the insured will enter into a loan receipt agreement is by no means assured.


[5]  [6]  We are “extremely reluctant to overrule our precedent under principles of stare decisis
” and “require a compelling reason” before overruling a prior decision. State v. Martin, 773
N.W.2d 89, 98 (Minn.2009) (citation omitted) (internal quotation marks omitted). Stare decisis
promotes stability in the law, but it “does not bind [the court] to unsound principles.” Oanes v.
Allstate Ins. Co., 617 N.W.2d 401, 406 (Minn.2000). We believe that the Iowa National rule is
contrary to principles of equity, is at odds with some of our statements in Jostens and Wooddale
that suggest that defense costs should be allocated equally if no insurers defend an insured, and
can hardly be said to promote prompt responses from insurers to fulfill their duty to defend.
See, e.g., Redeemer Covenant Church of Brooklyn Park v. Church Mut. Ins. Co., 567 N.W.2d
71, 82 n. 16 (Minn.App.1997) (“In light of Nordby and its predecessor, Iowa Nat'l Mut. Ins. v.
Universal Underwriters Ins. Co., 276 Minn. 362, 150 N.W.2d 233 (1967), we affirm the district
court's holding, even as we agree with its observation that precluding an insurer who defends from
bringing an action against a non-defending insurer absent a loan agreement may reward insurers
for refusing to defend.”). In addition, the Iowa National rule arose in the context of a two-car
accident and is ill-suited for the complexity of modern mass torts, multiple-party litigation, and
disputes involving consecutive liability policies and injuries with long-latency periods.


Although some jurisdictions have held, as we did in Iowa National, that a primary insurer cannot
obtain contribution 11  from *353  a co-primary insurer that refused to defend, these cases represent
the minority view. 12  Most courts have held that an insurer has an equitable right, whether by
contribution or subrogation, to recover defense costs, at least partially, when primary insurers also
have a duty to defend a common insured; this has been described as “the better-reasoned view.” 13


Allan D. Windt, Insurance Claims and Disputes: Representation of Insurance Companies and
Insureds § 10:3, at 199–201 (4th ed. 2001); see also 1 Rowland H. Long, The Law of Liability
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Insurance § 5.07[1], at 5–97 (2009) (“[A]n increasing number of courts recognize that it is unfair
to require one insurer to bear the entire burden of defense costs.”); Douglas R. Richmond, Issues
and Problems in “Other Insurance,” Multiple Insurance, and Self–Insurance, 22 Pepp. L.Rev.
1373, 1426 (1995) (“The majority position sounds in equity, and indeed is supported by fairness
and logic.” (footnote omitted)).


11 Equitable contribution may be defined as
the right to recover, not from a party primarily liable for the loss, but from a co-obligor or
co-insurer who shares common liability with the party seeking contribution.... The right
of contribution is not derivative of the rights of the insured, but belongs to each insurer
independently to seek reimbursement from a co-insurer those sums which were paid in
excess of an insurer's proportionate share of the common obligation.


U.S. Fid. & Guar. Co. v. Federated Rural Elec. Ins. Corp., 37 P.3d 828, 832 (Okla.2001);
accord Roemhildt v. Gresser Cos., Inc., 729 N.W.2d 289, 298 (Minn.2007) (“Contribution
is the remedy securing the right of one who has discharged more than his fair share of a
common liability or burden to recover from another who is also liable the proportionate share
which the other should pay or bear.” (citation omitted) (internal quotation marks omitted)).


12 Courts that have not recognized an insurer's right to equitable contribution from other
insurers include the following: (1) Florida: Cont'l Cas. Co. v. United Pac. Ins. Co., 637 So.2d
270, 272–73 (Fla.Dist.Ct.App.1994); (2) Oklahoma: Fid. & Cas. Co. of N.Y. v. Ohio Cas.
Ins. Co., 482 P.2d 924, 926 (Okla.1971); and (3) South Carolina: Sloan Constr. Co. v. Cent.
Nat'l Ins. Co. of Omaha, 269 S.C. 183, 236 S.E.2d 818, 820 (1977).


13 Courts that have recognized an insurer's right to contribution or right to have defense costs
shared in some way include the following: (1) Alaska: Marwell Constr., Inc. v. Underwriters
at Lloyd's, London, 465 P.2d 298, 313 (Alaska 1970); (2) Arizona: Nat'l Indem. Co. v. St.
Paul Ins. Cos., 150 Ariz. 458, 724 P.2d 544, 545 (1986); (3) California: Cont'l Cas. Co. v.
Zurich Ins. Co., 57 Cal.2d 27, 17 Cal.Rptr. 12, 366 P.2d 455, 460–62 (1961); (4) Colorado:
Nat'l Cas. Co. v. Great Sw. Fire Ins. Co., 833 P.2d 741, 747–48 (Colo.1992); (5) Connecticut:
Sec. Ins. Co. of Hartford v. Lumbermens Mut. Cas. Co., 264 Conn. 688, 826 A.2d 107, 123–
24 (2003); (6) New Hampshire: Liberty Mut. Ins. Co. v. Home Ins. Indem. Co., 116 N.H.
12, 351 A.2d 891, 894 (1976); (7) New Jersey: Marshall v. Raritan Valley Disposal, 398
N.J.Super. 168, 940 A.2d 315, 320 (2008); (8) Pennsylvania: J.H. France Refractories Co. v.
Allstate Ins. Co., 534 Pa. 29, 626 A.2d 502, 509 (1993); (9) Tennessee: United Servs. Auto.
Ass'n v. Hartford Acc. & Indem. Co., 220 Tenn. 120, 414 S.W.2d 836, 841 (1967); (10) Utah:
Sharon Steel Corp. v. Aetna Cas. & Sur. Co., 931 P.2d 127, 137–38 (Utah 1997); and (11)
Washington: Mut. of Enumclaw Ins. Co. v. USF Ins. Co., 164 Wash.2d 411, 191 P.3d 866,
872–74 (2008).
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We conclude that a co-primary insurer's right to contribution from other primary insurers that have
a duty to defend is supported by public policy and is the better reasoned position. Again, our
statements in Jostens suggest, contrary to our statements in Iowa National, that an insurer has some
equitable right to have defense costs apportioned. Therefore, where more than one primary insurer
covers the same risk and an insurer discharges a common obligation also belonging to another
insurer, we conclude, contrary to Iowa National, that a right to equitable contribution should exist
in these circumstances. See, e.g., N. Ins. Co. of N.Y. v. Allied Mut. Ins. Co., 955 F.2d 1353, 1360
(9th Cir.1992) (applying California law in recognizing that coverage of the same risk by multiple
insurers creates a common obligation). Indeed, we have recognized a right to contribution based on
a common liability in analogous situations even though the liabilities arose from different sources.
Peterson v. Little–Giant Glencoe Portable Elevator Div. of Dynamics Corp. of Am., 366 N.W.2d
111, 116–17 (Minn.1985) (holding that even though a manufacturer and an employer were liable
to an employee based on separate obligations, there was a common liability to the employee *354
creating a right to contribution between them).


Accordingly, we overrule Iowa National and hold that a primary insurer that has a duty to defend,
and whose policy is triggered for defense purposes, has an equitable right to seek contribution for
defense costs from any other insurer who also has a duty to defend the insured, and whose policy
has been triggered for defense purposes.


[7]  Further, we note that the district court stated in its order that


Liberty Mutual has the right to seek contribution for defense costs from any other
insurer who has a duty to defend Cargill for the claims asserted against Cargill
in the underlying litigation [and that] [o]nce a determination is made regarding
which insurers have a defense obligation, those insurers with such an obligation
shall be responsible in equal shares for the cost of defense of those claims.


An equal share for costs of defense among co-primary insurers is consistent with our approach
in previous cases. Wooddale, 722 N.W.2d at 303–04 (“If insurers know from the beginning
that defense costs will be apportioned equally among insurers whose policies are triggered, the
possibilities for delay will be minimized because no insurer will benefit from delaying or refusing
to undertake a defense. Therefore, we conclude that when the pro-rata-by-time-on-the-risk method
applies to allocation of liability, and insurers participate in providing a defense to a common
insured ... defense costs are apportioned equally among insurers whose policies are triggered.”);
Jostens, 387 N.W.2d at 167 (“If it is established that both insurers arguably had coverage at the
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time of the rejected defense tender, the insurers, as between them, shall be equally liable for the
insured's defense costs....”). 14


14 Although we recognize a co-primary insurer's right to equitable contribution, we continue to
recognize that an insurer's duty to defend is not triggered until the insured has provided the
insurer “with notice of a suit and opportunity to defend.” See Home, 658 N.W.2d at 534.


[8]  But breach of a duty to defend precludes application of an equitable right to contribution. See
Fred O. Watson Co. v. U.S. Life Ins. Co., 258 N.W.2d 776, 778 (Minn.1977) (noting the maxim that
“one who comes into equity must come with clean hands”). Therefore, in addition to determining
which insurers have a duty to defend Cargill, on remand the district court must determine whether
Liberty Mutual breached its duty to defend Cargill. 15


15 We are not suggesting that Liberty Mutual's actions did in fact constitute a breach of the
duty to defend; that issue is not before us. We provide this instruction because in affirming
the court of appeals, although on different grounds, we also clarify that an insurer seeking
to exercise a right to equitable contribution may be precluded from doing so if the insurer
breached a duty to defend the insured.


Affirmed.


PAGE, Justice, and DIETZEN, Justice, took no part in the consideration or decision of this case.


All Citations


784 N.W.2d 341, 71 ERC 1197


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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246 Cal.App.4th 418
Court of Appeal, Third District, California.


CERTAIN UNDERWRITERS AT LLOYDS, LONDON, Plaintiff and Respondent,
v.


ARCH SPECIALTY INSURANCE COMPANY, Defendant and Respondent.


C072500
|


Filed 4/11/2016
|


Rehearing Denied 5/10/2016
|


Review Denied 6/29/2016
|


As Modified on Denial of Rehearing 5/10/2016


Synopsis
Background: An insurer that provided primary liability coverage for an earlier period brought
action against an insurer that provided primary liability coverage for a later period, for
equitable contribution for the insured's defense costs in underlying litigation. The Superior Court,
Sacramento County, No. 34–2010–00093381–CU–IC–GDS, Shelleyanne Wai Ling Chang, J.,
granted summary judgment for the later insurer and denied summary adjudication for the earlier
insurer. Earlier insurer appealed.


[Holding:] The Court of Appeal, Hull, J., held that public policy precluded later insurer from
limiting coverage to situations where no other primary insurer was available.


Reversed and remanded with directions.


Procedural Posture(s): On Appeal; Motion for Summary Judgment; Motion for Summary
Adjudication.


West Headnotes (9)


[1] Contribution Common Interest or Liability
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“Equitable contribution” is the right to recover from a co-obligor who shares a liability
with the party seeking contribution.


[2] Insurance Contribution Among Insurers
The right to contribution arises when several insurers are obligated to indemnify or defend
the same loss or claim, and one insurer has paid more than its share of the loss or defended
the action.


[3] Insurance Contribution Among Insurers
Equitable contribution permits reimbursement to the insurer that paid on a loss for the
excess it paid over its proportionate share of the obligation, on the theory that the debt
it paid was equally and concurrently owed by the other insurers and should be shared by
them pro rata in proportion to their respective coverage of the risk.


1 Cases that cite this headnote


[4] Insurance Contribution Among Insurers
Equitable contribution assumes the existence of two or more valid contracts of insurance
covering the particular risk of loss and the particular casualty in question.


2 Cases that cite this headnote


[5] Insurance Other Insurance
The reciprocal rights and duties of multiple insurers who cover the same event do not
arise out of contract, for their agreements are not with each other, but instead flow from
equitable principles designed to accomplish ultimate justice, which are not controlled by
the language of their contracts with the respective policy holders.


2 Cases that cite this headnote


[6] Contribution Nature and grounds of obligation
Equitable contribution may call for judicial discretion.


1 Cases that cite this headnote
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[7] Appeal and Error De novo review
Trial court's summary judgment denying an earlier liability insurer's claim for equitable
contribution against a later liability insurer of the same insured was reviewed de novo,
where the trial court expressly stated it decided the matter as a question of law.


1 Cases that cite this headnote


[8] Insurance Effect of other insurance
Insurance Contribution Among Insurers
Public policy precluded an insurer that provided primary liability coverage for a later
period from enforcing “other insurance” language limiting the duty to defend to situations
where no other primary insurer afforded a defense, and thus the “other insurance” language
did not bar an earlier primary insurer's claim for equitable contribution, since the language
amounted to an improper “escape clause,” even though the later insurer included the “other
insurance” language in both the “coverage” section of the policy and the “limitations”
section.


3 Cases that cite this headnote


[9] Insurance Primary and excess insurance, in general
Insurance Escape clauses
Public policy disfavors “escape clauses,” whereby coverage purports to evaporate in the
presence of other insurance, and this disfavor should also apply, to a lesser extent, to
“excess-only clauses,” by which carriers seek exculpation whenever the loss falls within
another carrier's policy limit.


See 13 Witkin, Summary of Cal. Law (10th ed. 2005) Equity, § 179 et seq.


3 Cases that cite this headnote


**788  APPEAL from a judgment of the Superior Court of Sacramento County, Shelleyanne Wai
Ling Chang, Judge. Reversed with directions. (Super. Ct. No. 34–2010–00093381–CU–IC–GDS)


Attorneys and Law Firms


Gill & Rhoades, Susan J. Gill, Julie W. Rhoades, and Tyler G. Olpin for Plaintiff and Appellant.
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Selman Brietman, Gregory J. Newman and Donald W. Montgomery for Defendant and
Respondent.


Opinion


HULL, J.


*423  Two insurers shared indemnification costs to settle claims made against mutual insureds
in underlying construction defect litigation brought by third parties. But one insurer—defendant
Arch Specialty Insurance Company (Arch)—refused to share the costs to defend the insureds in
the underlying litigation. The other insurer—plaintiff Certain Underwriters at Lloyds, London
(Underwriters)—paid all defense costs and now seeks equitable contribution from Arch. In ruling
on cross-motions for summary judgment/adjudication (Code Civ. Proc., § 437c), the trial court
concluded Arch had no duty to defend the insureds in the underlying litigation, because Arch's
insurance policy expressly stated it had a duty to defend provided no “other insurance” afforded
a defense, and Underwriters' policy did afford a defense. Underwriters appeals from summary
judgment entered in favor of Arch and also challenges the trial court's denial of Underwriters'
motion for summary adjudication of Arch's responsibility to contribute to defense costs.


We conclude Arch's “other insurance” clause cannot be enforced in this equitable contribution
action between successive primary insurers. Enforcement of such a clause in a primary commercial
general liability policy would violate public policy. We also conclude Arch did not successfully
circumvent this result by including the clause in the “coverage” section of the insurance policy as
well as the “limitations” section. Accordingly, we reverse the judgment and direct the trial court
to enter an order denying summary judgment to Arch and granting Underwriters' cross-motion for
summary adjudication that Arch's ‘‘other insurance’’ clauses are unenforceable to relieve Arch of
a duty to defend in this equitable contribution case.


FACTS AND PROCEEDINGS


The parties assisted the trial court by agreeing to a “JOINT STIPULATION OF UNDISPUTED
MATERIAL FACTS.”


Underwriters and Arch were both primary insurers of Framecon, Inc. (Framecon), but at different
times.


Underwriters issued a commercial general liability (CGL) policy to Framecon effective October
28, 2000, to October 28, 2001, and another CGL policy effective October 28, 2001, to October
28, 2002. These were the only CGL policies issued to Framecon for that two-year period, and
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Underwriters was the primary insurer for that period. The policies provided coverage for property
damage only if caused by an occurrence in the coverage territory and the damage occurs during
the policy period.


*424  Arch issued a CGL policy to Framecon effective October 28, 2002, to October 28, 2003.
That was Framecon's only CGL policy for that time period, and Arch was the primary insurer for
that year. The Arch policy applied to property damage if caused by an occurrence during the policy
period, whether or not such occurrence was known to the insured, and damage resulting from such
occurrence first took place during the policy period. Claims involving continuous or progressively
deteriorating property damage alleged to have occurred throughout successive policy periods
**789  may trigger coverage by all such primary CGL policies in effect during those periods.
(Montrose Chem. Corp. v. Admiral Ins. Co. (1995) 10 Cal.4th 645, 689, 42 Cal.Rptr.2d 324, 913
P.2d 878.) We need not address the matter because Arch does not dispute its duty to indemnify
the insured in this case.


Between 1999 and April 2002, Framecon entered subcontracts to do carpentry and framing work on
homes being developed by KB Home Sacramento, Inc., and KB Home North Bay, Inc. (collectively
KB Home).


In October 2006, owners of some of those homes sued KB Home for construction defects,
including some defects allegedly attributable to Framecon's work (the “Allen action”). KB home
filed a cross-complaint against Framecon, seeking a defense and indemnity under the subcontracts.


Framecon tendered the cross-complaint to both Underwriters and Arch. KB Home tendered
the complaint to both Underwriters and Arch, asserting it was an “additional insured” under
Framecon's insurance policies. No one disputes that KB Home qualified as an additional insured.


Underwriters agreed to defend Framecon with a reservation of rights. Underwriters also agreed to
defend KB Home as an additional insured, with a reservation of rights.


In September 2007, Arch sent a letter to Framecon, stating it was investigating the claim and
further stating that, even if the policy afforded coverage for the claim, Arch would not pay for a
defense. Based on the coverage terms of Arch's “insuring agreement,” “in the event Framecon,
Inc. is already being afforded a defense in this matter by another insurer, even if coverage were
found to apply, [Arch's] policy would be excess with regard to defense of ... Framecon.” The letter
further noted the intent of Arch's policy to be “excess” to any other insurance providing a defense
under the excess provision of the “Conditions” section of Arch's insurance policy. Arch sent a
similar letter to KB Home, invoking the “other insurance” provisions to deny a defense.
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Arch's insurance policy contains two sections about the effect of “other insurance” on the duty to
defend: (1) the coverage section and (2) the conditions section. The “coverage” section provides:


*425  “COVERAGE A. BODILY INJURY AND PROPERTY DAMAGE LIABILITY


“INSURING AGREEMENT


“a. We will pay those sums that an insured becomes legally obligated to pay as tort damages for
bodily injury or property damage to which this insurance applies. We have the right and duty
to defend you, the Named Insured, against any suit seeking tort damages provided that no other
insurance affording a defense against such a suit is available to you. Our duty to defend you
is further limited as provided below or in the Section of the policy entitled ‘EXCLUSIONS:
COVERAGES A AND B.” (Italics added.)


This provision goes on to state that, in cases where Arch has no duty to defend, it nevertheless has
the right to intervene in any suit in which the insured requests a defense or indemnity, and “we
will also defend you if you are not being defended by any other insurer.”


The “Conditions” section of Arch's policy states:


“SECTION IV—COMMERCIAL GENERAL LIABILITY CONDITIONS


“8. OTHER INSURANCE, DEDUCTIBLES AND SELF–INSURED RETENTIONS


**790  “If other insurance is available to an insured for a loss we cover under Coverage A or B
of this policy, our obligations are limited as follows:


“a. Excess Insurance


“This insurance is excess over any other insurance, and over deductibles or self-insured amounts
applicable to the loss, damage, or injury, whether such other insurance is primary, excess,
contingent or contributing and whether an insured is a named insured or additional insured under
said policy.


“When this insurance is excess, we will have no duty under Coverage A or B to defend any claim
or suit that any other insurer has a duty to defend.”


As indicated, Arch stipulates it was the primary insurer and the only CGL policy issued to
Framecon for the period from October 2002 to October 2003.
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In contrast to the foregoing provisions, Underwriters' policies stated:


*426  “COVERAGE A. BODILY INJURY AND PROPERTY DAMAGE LIABILITY


“1. Insuring Agreement


“a. We will pay those sums that the insured becomes legally obligated to pay as damages because
of ‘bodily injury’ or ‘property damage’ to which this insurance applies. We will have the right
and duty to defend the insured against any ‘suit’ seeking those damages. However, we will have
no duty to defend the insured against any ‘suit’ seeking damages ... to which this insurance does
not apply. We may, at our discretion, investigate any ‘occurrence’ and settle any claim or ‘suit’
that may result....”


Underwriters' policies also contain as an endorsement the following:


“OTHER INSURANCE CLAUSE


“In consideration for the payment of premium, it is hereby understood and agreed that subsection 4.
Other Insurance, of section IV Commercial General Liability Conditions, is deleted in its entirety
and replaced by the following:


“4. Other Insurance


“a. Coverage provided under this policy is excess over any other collectable insurance, except:


“(1) when an Insured Contract specifically states that this insurance shall be primary and the policy
is endorsed to be primary with respect to operations performed under that Insured Contract then
this policy will be primary only with respect to those operations, performed under such Insured
Contract, or


“(2) in the event that an excess or umbrella policy is purchased which lists this policy in the
schedule of underlying insurance.


“b. When this insurance is excess we will have no duty to defend any claim or suit covered by
other collectable insurance until the obligation of such other insurance to provide a defense has
been met in its entirety.”


Based on its “other insurance” provisions, Arch did not provide a defense to Framecon or KB
Home.
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In October 2009, the claims against Framecon in the Allen action were settled. Underwriters and
Arch both agreed to indemnify Framecon for *427  damages covered under each of their policies
on a “time on the risk” basis for homes completed during each carrier's policy period. Underwriters
paid $219,484.06, and Arch paid $114,015.17.


In 2008, other homeowners in the same development filed a complaint against KB Home
(the Carter action). KB cross-complained against Framecon and sought a **791  defense and
indemnity as an additional insured. As with the Allen action, Underwriters defended Framecon
and KB Home with a reservation of rights, while Arch refused to share defense costs, invoking
the “other insurance” language. In 2011, all claims against Framecon in the Carter action were
settled. Underwriters and Arch both agreed to indemnify Framecon for damages covered under
their respective policies on a “time on the risk” basis for homes completed during each carrier's
policy period. Underwriters paid $79,200 and Arch paid $16,500 on behalf of Framecon.


Homeowners at a different development filed suit in 2006 (the Lamb action). Again, Underwriters
provided a defense to Framecon and KB Home, and Arch refused to provide a defense based on the
“other insurance” policy language. The Lamb action settled in 2008, with both carriers agreeing
to indemnify Framecon for damages. Underwriters paid $21,250, and Arch paid $12,500.


Underwriters filed this lawsuit for declaratory relief and equitable contribution from Arch for the
defense costs incurred in the underlying litigation. The operative amended complaint seeks (1)
declaratory relief that Arch had a duty to defend Framecon in the underlying lawsuits, (2) equitable
contribution from Arch to reimburse Underwriters for a portion of the costs Underwriters incurred
to defend Framecon, (3) declaratory relief that Arch had a duty to defend KB Home as an additional
insured, and (4) equitable contribution from Arch for Underwriters' costs to defend KB Home.


Underwriters filed a motion for summary adjudication that Arch's “other insurance” provisions
are unenforceable to relieve it of its duty to defend, thus eliminating that affirmative defense.


Arch moved for summary judgment or summary adjudication, arguing its ‘‘other insurance’’
provisions relieved it of any duty to defend, and it had no duty to defend the additional insured
under the additional insured endorsement.


The trial court denied Underwriters' motion for summary adjudication and granted summary
judgment in favor of Arch. In its written order, the trial court adopted Arch's use of the term
“exclusive defense” to refer to the provisions of its policy purporting to relieve it of a duty to defend
if another insurance carrier has a duty to defend. We refer to them as “other insurance” clauses.
The trial court accepted Arch's reliance on one case as assertedly holding that placing the “other
insurance” clause in the “Insuring Agreement” *428  portion of the insurance policy defining
coverage, as opposed to merely placing it in the conditions/limitations portion of the contract,
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makes the “other insurance” clause an enforceable exception from “coverage” (for defense costs)
rather than a disfavored escape clause against public policy. The trial court disregarded cases
invalidating such clauses, on the grounds they assertedly involved clauses placed only in the
conditions/limitations portion of the contract or were otherwise distinguishable. The trial court did
not need to decide Arch's separate argument that it had no duty to defend the additional insured.


DISCUSSION


I


General Legal Principles and Standard of Review


[1]  [2]  [3]  [4] “ ‘Equitable contribution is the right to recover from a co-obligor who
shares a liability with the party seeking contribution.’ ” (Underwriters of Interest Subscribing
to Policy Number A15274001 v. ProBuilders Specialty Ins. Co. (2015) 241 Cal.App.4th 721,
728, 193 Cal.Rptr.3d 898 (Underwriters of Interest ), citing North American Capacity Ins. Co.
v. Claremont Liability Ins. Co. (2009) 177 Cal.App.4th 272, 295, 99 Cal.Rptr.3d 225.) “[T]he
right to contribution arises when **792  several insurers are obligated to indemnify or defend
the same loss or claim, and one insurer has paid more than its share of the loss or defended the
action.... Equitable contribution permits reimbursement to the insurer that paid on the loss for
the excess it paid over its proportionate share of the obligation, on the theory that the debt it
paid was equally and concurrently owed by the other insurers and should be shared by them pro
rata in proportion to their respective coverage of the risk. The purpose of this rule of equity is
to accomplish substantial justice by equalizing the common burden shared by coinsurers, and to
prevent one insurer from profiting at the expense of others.” (Fireman's Fund Ins. Co. v. Maryland
Casualty Co. (1998) 65 Cal.App.4th 1279, 1293, 77 Cal.Rptr.2d 296 (Fireman's Fund ).) The right
to seek equitable contribution “is predicated on the commonsense principle that where multiple
insurers or indemnitors share equal contractual liability for the primary indemnification of a loss
or the discharge of an obligation, the selection of which indemnitor is to bear the loss should
not be left to the often arbitrary choice of the loss claimant, and no indemnitor should have any
incentive to avoid paying a just claim in the hope the claimant will obtain full payment from
another coindemnitor. [Citations.] Equitable contribution thus assumes the existence of two or
more valid contracts of insurance covering the particular risk of loss and the particular casualty in
question.” (Id. at p. 1295, 77 Cal.Rptr.2d 296.)


[5] The reciprocal rights and duties of multiple insurers which cover the same event do not arise
out of contract, for their agreements are not with each *429  other. (Commerce & Industry Ins. Co.
v. Chubb Custom Ins. Co. (1999) 75 Cal.App.4th 739, 749, 89 Cal.Rptr.2d 415.) Their respective
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obligations flow from equitable principles designed to accomplish ultimate justice. Since these
principles do not stem from agreement between the insurers, their application is not controlled by
the language of their contracts with the respective policy holders. (Ibid.)


[6]  [7] Although equitable contribution may call for judicial discretion, here the trial court
expressly stated it decided the matter as a question of law, and our review is de novo. (Underwriters
of Interest, supra, 241 Cal.App.4th at pp. 727–728, 193 Cal.Rptr.3d 898; GuideOne Mutual Ins.
Co. v. Utica National Ins. Group (2013) 213 Cal.App.4th 1494, 1501, 153 Cal.Rptr.3d 463.)


II


Arch Had Duty to Defend Despite “Other Insurance” Provisions


[8] Underwriters argue Arch's policy terms—excusing it from a duty to defend when another
insurer has a duty to defend—are unenforceable “escape clauses” against public policy, regardless
of their location in the insurance policy. Arch does not dispute that its insurance policy required it to
indemnify the insureds for the damages at issue in the construction defect litigation. And Arch did
pay its share of the indemnification costs. Although Arch's insurance policy afforded “coverage”
for this risk, Arch maintains its policy did not afford “coverage” for defense costs related to this
risk, because Arch included the “other insurance” language in the “coverage” section of its policy.
We conclude Underwriters has the better argument.


[9] The original purpose of “other insurance” clauses was to prevent multiple recovery by insureds
in cases of overlapping policies providing coverage for the same loss. ( **793  Dart Industries,
Inc. v. Commercial Union Ins. Co. (2002) 28 Cal.4th 1059, 1079–1080, 124 Cal.Rptr.2d 142, 52
P.3d 79 (Dart ).) “On the other hand, ‘other insurance’ clauses that attempt to shift the burden
away from one primary insurer wholly or largely to other insurers have been the objects of judicial
distrust. ‘[P]ublic policy disfavors “escape” clauses, whereby coverage purports to evaporate in
the presence of other insurance. [Citations.] This disfavor should also apply, to a lesser extent,
to excess-only clauses, by which carriers seek exculpation whenever the loss falls within another
carrier's policy limit.’ [Citations.] Partly for this reason, the modern trend is to require equitable
contributions on a pro rata basis from all primary insurers regardless of the type of ‘other insurance’
clause in their policies. [Citations.]” (Ibid.)  Dart rejected a primary insurer's contention that its
obligations were cancelled by the insured's inability to *430  prove the type of other insurance
clause in the lost contract. Even if the primary insurer had a “ ‘null and void with excess’ ” other
insurance clause, that would merely entitle the primary insurer to seek contribution from other
insurers; it would not affect its obligation to its insured. (Id. at pp. 1080–1081, 124 Cal.Rptr.2d
142, 52 P.3d 79.)
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Arch does not dispute that its policy was primary, not excess. “ ‘Primary coverage is insurance
coverage whereby, under the terms of the policy, liability attaches immediately upon the happening
of the occurrence that gives rise to liability. [Citation.] Primary insurers generally have the primary
duty of defense. [¶] “Excess” or secondary coverage is coverage whereby, under the terms of
the policy, liability attaches only after a predetermined amount of primary coverage has been
exhausted.’ [Citation.]” (Century Surety Co. v. United Pacific Ins. Co. (2003) 109 Cal.App.4th
1246, 1255, 135 Cal.Rptr.2d 879 (Century ), italics omitted.)


In Century, an insured subcontractor tendered defense of a lawsuit to four successive CGL insurers
that provided coverage over a five-year period. Three insurers accepted the tender and ultimately
settled the suit, but the fourth insurer (Century) refused to provide a defense on the ground its
policy contained an “other insurance” clause that “ ‘If other valid and collectible insurance is
available to any insured for a loss we cover under Coverage A or B of this Coverage Part, then
this insurance is excess of such insurance and we will have no duty to defend any claim or “suit”
that any other insurer has a duty to defend.’ ” (Id. 109 Cal.App.4th at p. 1252, 135 Cal.Rptr.2d
879.) The other carriers' policies stated that, if other primary insurance applied, costs would be
shared. (Id. at pp. 1251–1252, 135 Cal.Rptr.2d 879.) In Century's declaratory relief action, the
appellate court held Century was required to contribute. Century's contract was the only policy
that expressly provided the insured with coverage during that part of the five-year period. Since
the underlying suit involved continuing loss liability, there were multiple insurers involved. But
Century was not a true excess or secondary insurer, but rather was one of the primary insurers on
the claim. (Id. at pp. 1256–1260, 135 Cal.Rptr.2d 879.)


“[E]xcess insurance is insurance that is expressly understood by both the insurer and insured to be
secondary to specific underlying coverage which will not begin until after that underlying coverage
is exhausted and which does not broaden that underlying coverage. [Citation.] That is not the kind
of ‘excess’ insurance involved in this case. [ ] The ‘excess’ insurance problem before us arises when
one insurer attempts, through the use of a so-called other insurance clause, to reduce a primary
coverage obligation into a more limited excess liability. ‘Insurance policies **794  commonly
include “other insurance” provisions which “attempt to limit the insurer's liability to the extent
that other insurance covers the same risk.” [Citation.] One subcategory is *431  known as “pro
rata” provisions, which look to limit the insurer's liability to “the total proportion that its policy
limits bear to the total coverage available to the insured.” [Citation.] There is another subcategory
known as “excess only” clauses, which require the exhaustion of other insurance; in effect, this
insurer does not provide primary coverage but only acts as an excess insurer. [Citation.] A final
subcategory of “escape” clauses extinguishes the insurer's liability if the loss is covered by other
insurance. ’ ” (Century, supra, 109 Cal.App.4th at p. 1255, 135 Cal.Rptr.2d 879, orig. italics.)
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“ ‘ “Escape” clauses came to be so named because they permit an insurer to make a seemingly
ironclad guarantee of coverage, only to withdraw that coverage (and thus escape liability) in
the presence of other insurance. [Citation.] When “excess only” clauses are found in primary
liability policies, they are treated the same way as escape clauses. [Citations.] Because these types
of provisions are disfavored, courts have developed a method of overriding them—“When two
or more applicable policies contain such clauses, both liability and the costs of defense should
ordinarily be prorated according to the amount of coverage afforded.” [Citation.] The reason for
this rule is that the conflicting provisions are deemed essentially irreconcilable; if given effect
competing clauses would strand an insured between insurers disclaiming coverage .... Courts have
found for the pro rata solution when confronted by a variety of conflicts between differing types
of “other insurance” provisions.... [¶] A predicate for prorating policies with conflicting “other
insurance” provisions is that the policies operate on the same level of coverage, that is to say, two
or more policies apply to the same damage or loss suffered by the same party. [Citations.] Put
another way, “an ‘other insurance’ dispute can only arise between carriers on the same level, it
cannot arise between excess and primary insurers.” [Citation.]’ ” (Century, supra, 109 Cal.App.4th
at p. 1256, 135 Cal.Rptr.2d 879.)


In Travelers Casualty & Surety Co. v. Century Surety Co. (2004) 118 Cal.App.4th 1156, 13
Cal.Rptr.3d 526 (Travelers ), Century issued a primary CGL policy to a framing contractor,
containing an endorsement that if other insurance was available for a loss covered by the Century
policy, Century's policy would be excess of such insurance, and Century would have no duty to
defend any claim that the other insurer had a duty to defend. (Id. at p. 1158, 13 Cal.Rptr.3d 526.)
Home buyers sued the contractor, alleging continuing damage to their properties from defective
construction work. Century declined to provide a defense because Travelers—which had issued
CGL policies for prior years—provided a defense (under a policy calling for sharing costs with
any other primary insurer). (Ibid.) The appellate court held Travelers was entitled to equitable
contribution from Century for defense and indemnification costs. The court said the insured had
no other liability insurance during the time that Century's policy was in effect. Both carriers'
policies covered the same type of loss but had conflicting “other insurance” clauses. Giving effect
to *432  Century's clause, which was in the nature of an escape clause, would result in imposing
on Travelers a burden of shouldering that portion of a continuing loss attributable to the time when
Century was the only liability insurer covering the insured. (Id. at pp. 1161–1162, 13 Cal.Rptr.3d
526.)


**795  Here, Arch persuaded the trial court—and argues on appeal—that the California cases
invalidating “other insurance” clauses are distinguishable because the clauses in those cases were
located only in the conditions section of the insurance policies, not in the coverage section.
However, even assuming the other insurance clauses in the California cases relied upon by
Underwriters were located in the exclusions section rather than the coverage section of the policies,
none of the cases discussed or decided that the location mattered. Underwriters did cite one federal
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district court case—USF Ins. Co. v. Clarendon Am. Ins. Co. (C.D.Cal.2006) 452 F.Supp.2d 972
(USF )—which declined to enforce an “other insurance” clause that was located in the coverage
section of an insurance policy. There, however, the same clause appeared in the coverage section
of the other insurers' policies. (Id. at p. 1002 [identical provisions in the policies are mutually
irreconcilable].) Here, the clauses were not identical, and we therefore do not rely on USF.


Arch invokes general principles that an insurer's duty to defend is not absolute but is measured
by the nature and kinds of risks covered by the policy (Rosen v. Nations Title Ins. Co. (1997) 56
Cal.App.4th 1489, 1497, 66 Cal.Rptr.2d 714 [no duty to defend because loss was not covered under
the policy] ), that limitations on a promised defense duty must be conspicuous, plain, and clear
(Maryland Casualty Co. v. Nationwide Ins. Co. (1998) 65 Cal.App.4th 21, 30, 76 Cal.Rptr.2d 113
[subcontractor's insurer had duty to defend contractor as additional insured despite policy language
that the insurance applied only to the extent the contractor was held liable for subcontractor's
conduct] ), and that coverage under an insurance policy is determined in the first instance by
referring to the policy's insuring agreement, which defines the risk undertaken by the insurer. (1119
Delaware v. Continental Land Title Co. (1993) 16 Cal.App.4th 992, 1003, 20 Cal.Rptr.2d 438 [title
policy's failure to disclose conditional use permit came within insuring clause affording coverage
against loss sustained by reason of any “encumbrance” on the property and was not expressly
excluded under any policy exclusions]).


However, none of these general principles answer the more specific public policy questions
presented in this case.


While this appeal was pending, the Fourth Appellate District published Underwriters of Interest,
supra, 241 Cal.App.4th 721, 193 Cal.Rptr.3d 898, which held *433  unenforceable an “other
insurance” clause purporting to relieve a primary insurer (ProBuilders) of its duty to defend, despite
clearly having a duty to indemnify. ProBuilders contributed toward the indemnification costs in
the construction defect case against the insured contractor but resisted defense costs, based on
its other-insurance clause that ProBuilders had the “duty to defend ... against any suit seeking ...
damages [to which the insurance applied] provided that no other insurance affording a defense
against such a suit is available to you.” (Id. at p. 724, 193 Cal.Rptr.3d 898.) The plaintiff's policy
said it would be excess over any other primary insurance available to the contractor as an additional
insured. (Id. at p. 724, fn. 1, 193 Cal.Rptr.3d 898.) “The courts have repeatedly addressed—
and rejected—arguments by insurers that an ‘other insurance’ clause in their insuring agreement
permitted them to evade their obligations by shifting the entire burden associated with defending
and indemnifying a mutual insured onto a co-insurer.... [W]hen ‘the “other insurance” clause ... is
written into an otherwise primary policy, the courts have considered this type of “other insurance”
clause as an “escape” clause, a **796  clause which attempts to have coverage, paid for with the
insured's premiums, evaporate in the presence of other insurance. [Citations.] Escape clauses are
discouraged and generally not given effect in actions where the insurance company who paid the
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liability is seeking equitable contribution from the carrier who is seeking to avoid the risk it was
paid to cover.’ Numerous courts have therefore rejected ‘other insurance’ clauses as a basis for
avoiding contribution. [Citations.].” (Underwriters of Interest, supra, 241 Cal.App.4th at p. 731,
193 Cal.Rptr.3d 898.)


In Underwriters of Interest, the plaintiff's CGL policy provided primary coverage for the common
insured for a specified period of time (Oct. 2001 to Oct. 2003), and the defendant ProBuilders'
policies provided primary coverage for the common insured for a different but overlapping period
of time (Dec. 2002 to Dec. 2004), and the allegations of the third-party action asserted the common
insured caused damage to the homes by allegedly defective construction work, including some
claims for which ProBuilders potentially provided the only primary policy. (Id., 241 Cal.App.4th at
pp. 724, 731–732, 193 Cal.Rptr.3d 898.) Because giving effect to its “other insurance” provision, in
the nature of an escape clause, would result in imposing on the plaintiff the burden of shouldering
that portion of defense costs attributable to claims arising from a time when ProBuilders was
the only liability insurer, the escape clause must be disregarded. (Id. at p. 732, 193 Cal.Rptr.3d
898.) Where there are “successive primary insurers and the claim by the third party involved a
continuing-loss liability coverage over the span covered by multiple insurers,” the court should
decline to allow one of those insurers to employ an “other insurance” escape clause to avoid
equitable contribution. *434  (Ibid.) The court was unpersuaded by the defendant's argument that
escape clauses should be enforced as long as the insured is not left without coverage. (Id. at pp.
732–733, 193 Cal.Rptr.3d 898.)


Here too, Arch's policy made Arch liable for defense costs, but then purported to extinguish that
obligation when other insurance afforded a defense (“We have the ... duty to defend you ... provided
that no other insurance” is available.) Here too, enforcing Arch's clause would result in imposing
on Underwriters the burden of shouldering a portion of defense costs attributable to claims arising
from a time when Arch was the only insurer. Here too, the “other insurance” provision was an
escape clause that must be disregarded.


In defending the judgment, Arch relies (as did the trial court) on Chamberlin v. Smith (1977) 72
Cal.App.3d 835, 140 Cal.Rptr. 493 (Chamberlin ), which held an insurer successfully escaped
responsibility by placing the “other insurance” clause not only in the “conditions” portion of the
policy but also in the “coverage” section. However, Chamberlin predated the “modern trend”
extending the distrust of escape clauses to “other insurance” clauses that attempt to shift the burden
away from a primary insurer, as noted in the 2002 opinion of Dart, supra, 28 Cal.4th at pages
1079–1080, 124 Cal.Rptr.2d 142, 52 P.3d 79.


Moreover, Chamberlin is materially distinguishable. It involved attorney malpractice insurance.
The insured lawyer made a mistake in November 1968 that induced his client to enter an
unenforceable agreement on December 17, 1968. (Id., 72 Cal.App.3d at p. 840, 140 Cal.Rptr. 493.)
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At the time, the lawyer was insured by Mission Insurance Company, but that policy expired at the
end of 1968. The client filed suit against the lawyer in December **797  1970, at which time the
lawyer was insured by Reserve Insurance Company.


Reserve undertook the defense of the lawyer under a reservation of rights, settled the malpractice
suit (with contribution from Mission), and sued to recover defense costs from Mission.
(Chamberlin, supra, 72 Cal.App.3d at pp. 840–841, 140 Cal.Rptr. 493.) The appellate court held
Reserve had no responsibility for the loss. Reserve's insurance policy contained “the following
limitation on its coverage: ‘This policy applies only to acts, errors or omissions ... which occurred
prior to the effective date of the policy, and then only if such claim is made during the policy
period provided (1) [the insured had no knowledge of the mistake when the policy took effect]
and (2) there is no other insurance applicable to such act, error, or omission....’ ” (Id. at p.
847, 140 Cal.Rptr. 493, italics added.) The court concluded Reserve's policy did not cover the
attorney negligence, because the attorney had knowledge of his mistake before the effective date
of Reserve's policy. (Id. at pp. 848, 850, 140 Cal.Rptr. 493.) Chamberlin went on to conclude
“the second condition” of the Reserve policy was not *435  met in that there was, in fact, “other
insurance” applicable to the error, i.e., the Mission policy (though Mission's policy also had an
“other insurance” clause). (Id. at p. 848, 140 Cal.Rptr. 493.) Thus, Mission had to reimburse
Reserve.


Chamberlin rejected Mission's argument that Reserve's “other insurance” clause was an
unenforceable escape clause. (Id., 72 Cal.App.3d at p. 848, 140 Cal.Rptr. 493.) The court said
the doctrine disfavoring escape clauses “should be applied with caution in the case of successive
attorney malpractice insurance policies where the error or omission occurs during the life of one
policy, and the claim is made during the life of another. Attorney malpractice insurance policies
are somewhat unique. Ordinarily an insurance policy will only cover liability for an occurrence
during a period covered by the insurance. Attorney malpractice insurance will often contain a
‘claims made’ clause which will cover the insured for all claims made during the life of the policy
regardless of when the error or omission occurred.” (Id., 72 Cal.App.3d at pp. 848–849, 140
Cal.Rptr. 493.) There is a “distinction between an indemnity against liability and an indemnity
against loss ... ‘in the former the essence of the contract is that the event shall not happen while
in the latter the indemnity is against the consequences of the event if it should happen.’ ” (Id. at
p. 849, 140 Cal.Rptr. 493.)


Chamberlin said the “other insurance” clause in Mission's policy was in the “conditions” section
of the policy and appeared to be a (disfavored) escape clause. (Id. at p. 850, 140 Cal.Rptr. 493.) The
“other insurance” clause in the “conditions” section of Reserve's policy, while not an escape clause,
was a composite pro rata-excess insurance clause. (Ibid.) The court said the purpose of the two
clauses, each in a different way, was to limit liability in the event there is other insurance coverage
for a loss covered by the policy. (Ibid.) “However, the deliberate statement in the ‘Insuring
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Agreements’ part of the Reserve policy that there will be no coverage for an act, error or omission
that occurred prior to the effective date of the policy if there is other insurance is not an escape
clause, it is an exception from coverage. Moreover, it is reasonable not to provide coverage where
the act, error or omission occurred during the life of an earlier policy. After all, Reserve could have
provided no coverage at all for acts, errors or omissions occurring prior to the effective date of its
policy.... [T]he interpretation to be given words may depend on the use of the **798  words in
the instrument where they appear.” (Ibid.)


Chamberlin continued: “Thus, it appears that Reserve's policy affords no coverage for acts or
omissions that occurred prior to its policy period if there is other insurance. However, if other
insurance does not completely cover the insured's liability, then Reserve's policy provides excess
coverage ... [and] the loss will be prorated between Reserve and the other insurance company. [¶]
It is well recognized that an insurance company has an unquestionable *436  right to limit the
coverage of the policy issued by it; and, when it has done so, the plain language of the limitation
must be respected.” (Id., 72 Cal.App.3d at p. 850, 140 Cal.Rptr. 493.)


Thus, in Chamberlin, the “other insurance” clause in the coverage section was not just about duty
to defend. It actually limited coverage (duty to indemnify) by stating the policy itself applied only
if there was no other insurance for the insured's error or omission. Here, although Arch placed
an “other insurance” clause in the coverage section of its policy, the clause addressed only duty
to defend, not duty to indemnify. Arch does not dispute the policy itself applied to the loss. The
duty to defend is broader than the duty to indemnify and is measured by the nature and kinds
of risks covered by the policy. (Hartford Casualty Ins. Co. v. Swift Distribution, Inc. (2014) 59
Cal.4th 277, 287–288, 172 Cal.Rptr.3d 653, 326 P.3d 253.) Additionally, we see merit in a point
made by a federal appellate court in Maine, which criticized Chamberlin's reliance on location
of the clause in the coverage section as determinative, calling it “ ‘semantic microscopy’ ” that
“would tend to encourage insurers to jockey for best position in choosing where to locate ‘other
insurance’ language, needlessly complicating the drafting of policies, inducing wasteful litigation
among insurers, and delaying settlements—all ultimately to the detriment of the insurance-buying
public.” (Home Ins. Co. v. St. Paul Fire & Marine Ins. Co. (1st Cir.2000) 229 F.3d 56, 62–63.)
Though this federal case applying Maine law is not binding on us, the point is consistent with
California law.


Arch argues we should enforce its other insurance clause, because enforcement takes no risk that
the insured would be left without coverage. Arch cites a case which enforced a clause because it
would not leave the insured stranded between insurers disclaiming coverage. (Hartford Casualty
Ins. Co. v. Travelers Indemnity Co. (2003) 110 Cal.App.4th 710, 727, 2 Cal.Rptr.3d 18.) The
appellate court noted that leaving an insured stranded was an equitable consideration which led
other courts to ignore other insurance clauses. (Ibid.) However, the appellate court also explained
its decision turned on the fact that the “policies in this case contain narrow exceptions to their
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operation as primary insurance. There are no broad ‘excess only’ clauses in either policy that
purport to make the coverage excess whenever there is other insurance. Both policies declare
themselves to be excess in the situation where the parties and the insurers are most likely to intend
that result—when the insured is covered as an additional insured on another party's policy for
some specific event or situation.” (Id. at p. 726, 2 Cal.Rptr.3d 18.) Here, in contrast, Arch's other-
insurance clause is not limited to a specific factual situation but purports to apply whenever there
is other insurance.


Moreover, the risk of leaving an insured stranded without coverage is not the only public policy
consideration. “[I]mposing the entire liability for *437  a loss on the insurer with a policy
providing for pro rata coverage would annul that policy's language, **799  and create the anomaly
that courts will only predictably enforce proration between policies when they all have conflicting
‘excess other insurance’ language barring proration. [Citations.] Giving ‘excess other insurance’
clauses priority over policies providing for pro rata apportionment of liability among policies is
completely unrelated to the original historical purpose of such ‘other insurance’ clauses, which
was to prevent multiple recoveries by insureds in cases of overlapping insurance policies providing
coverage for the same loss.” (Fireman's Fund, supra, 65 Cal.App.4th at p. 1306, 77 Cal.Rptr.2d
296, original italics.)


We conclude Arch's ‘‘other insurance’’ clauses are unenforceable in this equitable contribution
case. Thus, the trial court erred in granting summary judgment to Arch and in denying summary
adjudication to Underwriters.


DISPOSITION


The judgment is reversed with directions to vacate the order dated October 10, 2012, and enter a
new order denying Arch's motion for summary judgment and granting Underwriters' motion for
summary adjudication. Underwriters will recover its costs on this appeal. (Cal. Rules of Court,
rule 8.278(a).)


Blease, Acting P.J., and Hoch, J., concurred.


All Citations


246 Cal.App.4th 418, 200 Cal.Rptr.3d 786, 16 Cal. Daily Op. Serv. 3833, 2016 Daily Journal
D.A.R. 3434


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003497421&pubNum=0007047&originatingDoc=I141b8380002b11e6aa51de8c0a70fd8b&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998162368&pubNum=0004041&originatingDoc=I141b8380002b11e6aa51de8c0a70fd8b&refType=RP&fi=co_pp_sp_4041_1306&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1306 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998162368&pubNum=0004041&originatingDoc=I141b8380002b11e6aa51de8c0a70fd8b&refType=RP&fi=co_pp_sp_4041_1306&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_1306 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1085232&cite=CASTAPPLLR8.278&originatingDoc=I141b8380002b11e6aa51de8c0a70fd8b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1085232&cite=CASTAPPLLR8.278&originatingDoc=I141b8380002b11e6aa51de8c0a70fd8b&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0243160501&originatingDoc=I141b8380002b11e6aa51de8c0a70fd8b&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0292760801&originatingDoc=I141b8380002b11e6aa51de8c0a70fd8b&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		Certain Underwriters at Lloyds, London v. Arch Specialty..., 246 Cal.App.4th 418






Clemente v. State of California, 40 Cal.3d 202 (1985)
707 P.2d 818, 219 Cal.Rptr. 445


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


40 Cal.3d 202, 707 P.2d 818, 219 Cal.Rptr. 445
Supreme Court of California


JOSE L. CLEMENTE, an Incompetent Person, etc., Plaintiff and Respondent,
v.


THE STATE OF CALIFORNIA et al., Defendants and Appellants


L.A. No. 31832.
Oct 28, 1985.


SUMMARY


Plaintiff was severely injured when he was struck by a motorcycle while attempting to cross a city
street at an intersection. A highway patrol officer on his way to freeway patrol stopped. He called
an ambulance and the city police department. A van driver told the officer that he had stopped
to allow plaintiff to cross, but that the motorcyclist had not done so and had struck him. The
motorcyclist admitted that he had hit plaintiff, explaining that he had not seen him. The officer
told the motorcyclist and the van driver not to leave the scene and to await the arrival of the
city police department, and the officer left the scene before either the ambulance or the police
department arrived, without obtaining the names or license numbers of either the motorcyclist or
the van driver. The motorcyclist and the van driver left the scene before the police department
arrived, and they were never located. Plaintiff brought suit against the highway patrol officer and
the state, alleging negligent failure to exercise due care in investigating the accident. After the
trial court sustained defendants' demurrer to the complaint, the Court of Appeal reversed and
remanded, holding that plaintiff could state a cause of action against the highway patrol officer
and the state. After amending his complaint in conformity with the Court of Appeal's decision,
plaintiff proceeded to trial and obtained a judgment against defendants. Subsequent to the decision
of the Court of Appeal, the Supreme Court rendered an opinion in another case which rejected
the Court of Appeal decision. (Superior Court of Los Angeles County, No. C 139309, Stanley R.
Malone, Jr., Judge.)


The Supreme Court affirmed. The court held that the Court of Appeal decision was the law of
the case, establishing the highway patrol officer's duty to exercise due care, notwithstanding the
Supreme Court's subsequent decision rejecting the Court of Appeal decision. The court also held
that the trial court properly instructed the jury that if it found that the highway patrol officer violated
any provisions of the California Highway Patrol Accident Investigation Manual and that such
violation was a legal cause of injury to *203  the plaintiff, they should find that such violation
was negligence. The court held that the instruction was not an erroneously given negligence
per se instruction (Evid. Code, § 669), since the regulations contained in the Highway Patrol
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Accident Investigation Manual had the force of law. The court also held that the instruction did
not erroneously withdraw from the jury the issue which was disputed by the expert testimony as to
whether the manual was applicable to accidents on city streets. It held that, although there was some
ambiguity in the form of the instruction permitting an inference that the manual's provisions were
applicable to the accident, the language permitted the jury to reject the instruction if it concluded
that the manual was not applicable to accidents on city streets. (Opinion by Broussard, J., with
Bird, C. J., Mosk and Reynoso, JJ., concurring. Separate concurring opinion by Kaus, J., *  with
Grodin, J., concurring. Separate dissenting opinion by Lucas, J.)


* Retired Associate Justice of the Supreme Court sitting under assignment by the Chairperson
of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
Appellate Review § 157--Successive Appeals and Law of the Case--Questions Concluded.
A decision by the Court of Appeal holding that a pedestrian who was struck and injured by
a motorcycle could state a cause of action against a highway patrolman and the state for the
patrolman's negligent breach of duty to exercise due care in the conduct of the investigation
undertaken by him was the law of the case and established the patrolman's duty to exercise due
care on a subsequent appeal from a judgment in favor of the pedestrian. Although an intervening
Supreme Court decision rejected the Court of Appeal decision, it did not establish that the
patrolman did not have a duty to exercise care in his investigation to protect plaintiff; it did not
preclude liability where the officer's conduct prevents other assistance, and thus it did not constitute
a change in the law warranting rejection of the law of the case that the officer could have a duty
to exercise care. Under the circumstances, it was not shown that application of the doctrine of
law of the case would result in an unjust decision: the parties went to trial prior to the Supreme
Court decision and presented evidence with the understanding that the officer's liability would be
governed by the standards set forth in the Court of Appeal decision; moreover, the Court of Appeal
decision did not misapply prior law in a way which resulted in “substantial injustice.” *204


(2)
Appellate Review § 156--Successive Appeals and Law of the Case.
Where, on appeal, the Supreme Court, in deciding the appeal, states in its opinion a principle
or rule of law necessary to the decision, that principle or rule becomes the law of the case and
must be adhered to throughout its subsequent progress, both in the lower court and on subsequent
appeal, and in any subsequent suit for the same cause of action, and this although in its subsequent
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consideration the Supreme Court may be clearly of the opinion that the former decision was
erroneous in that particular.


[See Cal.Jur.3d, Appellate Review, § 634 et seq.; Am.Jur.2d, Appeal and Error, § 744 et seq.]


(3)
Appellate Review § 156--Successive Appeals and Law of the Case.
The doctrine of the law of the case applies to criminal as well as civil matters, and to decisions of
intermediate appellate courts as well as courts of last resort.


(4)
Appellate Review § 156--Successive Appeals and Law of the Case.
The doctrine of the law of the case which has been recognized as being harsh is merely a rule of
procedure and does not go to the power of the court. It will not be adhered to where its application
will result in an unjust decision. The principal ground for making an exception to the doctrine of
law of the case is an intervening or contemporaneous change in the law.


(5)
Government Tort Liability § 11--Grounds for Relief--Liability Arising From Police and
Correctional Activities--Accident Investigation.
In an action by a pedestrian who was struck and injured by a motorcycle against a highway patrol
officer and the state, based on the officer's failure to adequately investigate the accident and identify
the motorcyclist, the trial court did not err in instructing the jury that, if it found the officer had
violated any provisions of the California Highway Patrol Accident Investigation Manual, and
that such violation was a legal cause of injury to plaintiff, it should find that such violation was
negligence. The instruction was not an erroneously given negligence per se instruction (Evid.
Code, § 669), despite defendants' claim that the language of the manual was primarily permissive
and did not have the force of law. Although the language of the manual left much to the discretion
of the officer in determining what steps to take, it also identified the steps to be considered and
the concerns which should motivate the officer in exercising his discretion. An officer who failed
to exercise the discretion vested in him—simply ignoring some of the steps to be taken without
considering them—would be subject to disciplinary action. Accordingly the regulations had the
of force law. *205


(6)
Government Tort Liability § 11--Grounds for Relief--Liability Arising From Police and
Correctional Activities--Accident Investigation--Jurisdiction of Highway Patrol.
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In an action by a pedestrian who had been struck and injured by a motorcycle at a city intersection
against a highway patrolman and the state, based on the officer's failure to adequately investigate
the accident and identify the motorcyclist, the trial court's instruction that, if the jury found the
officer violated any provisions of the California Highway Patrol Accident Investigation Manual
and such violation was a legal cause of injury to the plaintiff, the jury should find such violation was
negligence, did not erroneously withdraw from the jury the issue disputed by expert testimony as
to whether the manual was applicable to accidents on city streets. While there may have been some
ambiguity in the form of the instruction permitting an inference that the manual's provisions were
applicable to the accident, the language permitted the jury to reject the instruction if it concluded
that the manual was not applicable to accidents on city streets. The language was “[i]f you find
that defendant ... violated the provisions,” and if the jury had agreed with the defense expert that
the manual was not applicable, it would not find that the officer violated its provisions.


(7a, 7b)
Trial § 28--Argument and Conduct of Counsel--Closing Arguments--Improper Argument.
In a personal injury action, the trial court did not err in denying defendants' motion for mistrial
after plaintiff's counsel made two improper references to the extent of plaintiff's injuries during
argument at the end of the liability phase of the trial. Although plaintiff's counsel should not have
referred to the injury in closing argument, it could not be said that these two isolated references
prevented defendants from having a fair trial. Moreover, the trial court properly admonished the
jury to disregard counsel's remarks, thereby eliminating any prejudice which the remarks may
have caused.


(8)
Trial § 15--Mistrial.
A mistrial may be granted because of any misconduct or irregularity that either legally or
practically prevents the trial from proceeding or prevents either party from having a fair trial.
Misconduct by counsel may be a ground for a new trial.


(9a, 9b)
Negligence § 111--Actions--Instructions--Contributory Negligence; Comparative Negligence.
In an action by a pedestrian to recover for severe brain injury sustained when he was struck
by a motorcycle while crossing an intersection, the trial court did not err in refusing to give
a contributory negligence instruction based on plaintiff's alleged negligence in ignoring his
physician's advice to wear a helmet to protect himself against head injury. Although plaintiff had
*206  previously suffered a head injury and had been cautioned by his physician to wear a helmet
to protect against brain injury, the evidence was insufficient to warrant a finding that a helmet
would have prevented injury. The purpose of the helmet was to prevent injuries from missiles
rather than from falls. In the absence of testimony regarding the type of helmet to be worn and
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whether the helmet would have protected against the injury suffered, the jury could only speculate
on the effect of the failure to wear the helmet.


(10a, 10b)
Automobiles and Highway Traffic § 33--Civil Actions-- Instructions--Care and Conduct of Person
Injured--Pedestrian Injured While Crossing Street at Intersection.
In an action by a pedestrian to recover for injuries sustained when he was struck by a motorcycle
while crossing at an intersection, the trial court did not err in failing to instruct the jury to find
that plaintiff was guilty of contributory negligence if he failed to keep an adequate lookout for
his safety while crossing the street. The only testimony regarding this issue came from a highway
patrol officer who stated that he was told by the driver of a van that plaintiff had begun crossing
the street, that he had to stop in order to permit plaintiff to cross, and that plaintiff could not see the
motorcycle because the van blindsighted him. In the absence of evidence that plaintiff observed
the motorcycle and was aware it would not “stop,” plaintiff was not negligent in assuming that
other vehicles would stop as the van had.


(11a, 11b)
Damages § 13--Measure of Damages--Personal Injuries--Action Against State for Failure to
Adequately Investigate Automobile Accident.
In an action by a pedestrian who was struck and injured by a motorcycle against a highway patrol
officer and the state, seeking to recover damages based on the patrolman's failure to adequately
investigate the accident and identify the driver of the motorcycle, thereby depriving plaintiff of
the opportunity to sue the driver, the trial court did not err in refusing to instruct the jury that,
in order to recover damages from the state, plaintiff was required to establish not only that the
officer was negligent, but also that but for such negligence, the lawsuit would have resulted in
a collectible judgment in plaintiff's favor. Plaintiff was not required to prove that any judgment
secured from the motorcyclist would have been collectible. Moreover, the trial court did not err
in excluding evidence regarding the average insurance carried by motorcyclists in California. In
the absence of any particular information regarding the motorcyclist, the fact of insurance was by
itself no indication of the type of judgment which plaintiff would have been able to collect had
he sued the motorcyclist. The evidence sought to be introduced would not have been helpful in
clarifying *207  whether plaintiff could collect a judgment immediately or at any time within the
statutory period.


(12)
Torts § 6--Damages.
Generally, one who has been tortiously injured is entitled to be compensated for the harm and the
injured party must establish by proof the extent of the harm and the amount of money representing
adequate compensation with as much certainty as the nature of the tort and the circumstances
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permit. However, there is no general requirement that the injured person should prove with like
definiteness the extent of the harm that he has suffered as a result of the tortfeasor's conduct.
It is desirable that responsibility for harm should not be imposed until it has been proved with
reasonable certainty that the harm resulted from the wrongful conduct of the person charged. It is
desirable, also, that there be definiteness of proof of the amount of damage as far as it is reasonably
possible. It is even more desirable, however, that an injured person not be deprived of substantial
compensation merely because he cannot prove with complete certainty the extent of harm he
has suffered. Moreover, if a plaintiff's inability to prove his damages with certainty is due to the
defendant's actions, the law does not generally require such proof.


(13)
Damages § 30--Evidence--Admissibility--Plaintiff's Alien Status.
In a personal injury action, the trial court properly excluded testimony from plaintiff's wife
regarding his citizenship, despite defendants' claim that such evidence was relevant to a
determination of plaintiff's claim for future loss of earnings. Plaintiff had been gainfully employed
in this country prior to his two accidents, there was no evidence that he had any intention of leaving
this country, and the speculation that he might at some point be deported was so remote as to make
the issue of citizenship irrelevant to the damages question. The trial court properly concluded that
plaintiff's wife was probably incompetent to testify to her husband's legal status in this country
and that such testimony, even if marginally relevant, was highly prejudicial.


(14a, 14b)
Workers' Compensation § 89--Proceedings Before Workers' Compensation Appeals Board--
Conclusiveness and Effect of Award--In Subsequent Personal Injury Action.
In a personal injury action arising out of a hit-and-run accident, plaintiff was not barred by the
doctrine of res judicata from demonstrating that he was not 100 percent disabled prior to the
accident, notwithstanding the Workers' Compensation Appeals Board had issued an order and
findings which stated that plaintiff would have been permanently disabled as a result of industrial
injury even if the hit-and-run accident had never occurred, and that the industrial injury caused
permanent disability *208  of 100 percent. The rating is a combination of numerous factors and
measures injury, as well as the worker's ability to engage in gainful employment, and is done
pursuant to numerous grids. In determining the percentage of permanent disability, account must be
taken of the nature of the physical injury or disfigurement, the occupation of the injured employee,
and his age at the time of such injury, consideration being given to the diminished ability of such
injured employee to compete in an open labor market. Further, courts have recognized the legal
fiction of the 100 percent disability rating. The board's findings and orders did not, therefore,
conclusively establish that plaintiff's physical condition was not worsened by the hit-and-run
accident.
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(15)
Workers' Compensation § 89--Proceedings Before Workers' Compensation Appeals Board--
Conclusiveness and Effect of Award.
A Workers' Compensation Appeals Board finding or order is res judicata in any subsequent
proceeding if the issue decided in the prior adjudication is identical to the one presented in the
action in question, if there was a final judgment on the merits, and if the party against whom the
plea was asserted was a party or in privity with a party to the prior adjudication. However, where
there is a new action involving a different cause of action the doctrine of collateral estoppel applies.
The effect of collateral estoppel is that the former judgment is conclusive as to issues litigated or
which could have been raised and litigated.


(16)
Workers' Compensation § 89--Proceedings Before Workers' Compensation Appeals Board--
Conclusiveness and Effect of Award--Admissibility in Subsequent Personal Injury Action.
In a personal injury action arising out of a hit and run accident, the trial court did not abuse its
discretion in refusing to admit an order and reports by the Workers' Compensation Appeals Board
which stated that plaintiff would have been permanently disabled as a result of a prior industrial
injury even if the hit and run accident had never occurred, and that the industrial injury caused
permanent disability of 100 percent. Although the order itself may have been admissible under
Evid. Code, § 1280, the public records exception to the hearsay rule, the trial court correctly ruled
that the report contained inadmissible hearsay, e.g., quotations from doctors' reports. The court
correctly perceived that the documents were hearsay, that plaintiff may not have an opportunity
to cross- examine the authors, and even if the documents were admissible, they were more
prejudicial than probative (Evid. Code, § 352). Understanding of the order and documents would
require extensive testimony as to workers' compensation practices. Since the jury heard testimony
regarding plaintiff's physical condition following his first *209  and second accidents, the trial
court did not abuse its discretion in refusing to admit the order and reports.


COUNSEL
George Deukmejian and John K. Van de Kamp, Attorneys General, Michael Franchetti and
Nelson Kempsky, Chief Deputy Attorneys General, Willard A. Shank and Richard Martland, Chief
Assistant Attorneys General, Marvin Goldsmith, Assistant Attorney General, Robert H. Francis
and Mark A. Weinstein, Deputy Attorneys General, for Defendants and Appellants.
Manuel Hidalgo for Plaintiff and Respondent.


BROUSSARD, J.


This case presents a unique cause of action as well as a somewhat complicated procedural history.
Plaintiff Jose Clemente was severely injured when he was struck by a motorcycle while attempting
to cross a street. The motorcyclist was never apprehended. Clemente brought suit against the State
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of California and Highway Patrol Officer Arthur Loxsom, alleging that Loxsom was negligent in
failing to ascertain the identity of the motorcyclist.


After the trial court sustained defendants' demurrer to the complaint, the Court of Appeal reversed
and remanded, holding that plaintiff could state a cause of action against Loxsom and the state.
(Clemente v. State of California (1980) 101 Cal.App.3d 374, 379-380 [161 Cal.Rptr. 799],
hereinafter Clemente I.) After amending his complaint in conformity with Clemente I, plaintiff
proceeded to trial and obtained a $2,150,000.21 judgment. Defendants appeal.


I. Facts
On January 27, 1975, plaintiff was struck by a motorcycle while attempting to cross at an
intersection. Officer Arthur Loxsom of the California Highway Patrol was on his way to freeway
patrol when he was hailed by a passing motorist and directed to the scene of the accident. When
Loxsom arrived at the scene, plaintiff was attempting to crawl out of the crosswalk and onto the
sidewalk. He was being assisted by a group of bystanders. A man was pushing a motorcycle out of
the street. Loxsom turned on his *210  flashers in order to indicate that an accident had occurred.
Several people came up to him in order to tell him how the accident had happened. He called an
ambulance and the Los Angeles Police Department (LAPD). He may have also directed traffic
around the intersection.


The motorcyclist, along with a van driver who had been in the lane next to the motorcycle, also
approached Loxsom. The van driver told Loxsom that he had stopped to allow plaintiff to cross
but that the motorcyclist had not done so and had struck him. The motorcyclist admitted that he
had hit plaintiff, explaining that he had not seen him. He asked Loxsom what he should do with
the motorcycle, and Loxsom directed him to move it out of the street and place it near the curb.
Loxsom told the motorcyclist not to leave the scene and to await the arrival of LAPD. Loxsom
left before either the ambulance or LAPD arrived. He did not obtain the name or license of the
motorcyclist or the license number of the motorcycle. He also did not get any identification from
the van driver. The motorcyclist and the van driver left before LAPD arrived. Despite later efforts
they were never found.


Loxsom never spoke to plaintiff or examined him to ascertain whether he was seriously injured. By
the time he was taken to the hospital plaintiff had lapsed into a coma and was in critical condition.
He suffered severe brain damage, and is paralyzed, unable to speak, incontinent and must depend
upon others to attend to his daily needs.


II. Law of the Case
(1a) Defendants contend that Clemente I was erroneously decided relying upon our subsequent
decision in Williams v. State of California (1983) 34 Cal.3d 18 [192 Cal.Rptr. 233, 664 P.2d 137]
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and other decisions and that Loxsom did not owe a duty to plaintiff to exercise due care in his
investigation. We have concluded that the decision in Clemente I is law of the case, establishing
Loxsom's duty to exercise due care.


In Clemente I, the court concluded that plaintiff could state a cause of action for negligent breach
of a duty to exercise due care in the conduct of the investigation undertaken by Loxsom. The court
stated: “The injury plaintiff alleged in this third amended complaint was the virtual destruction
of any opportunity on his part to obtain compensation for his physical injuries from the apparent
tortfeasor, the motorcyclist, by reason of the officer's negligence in the conduct of his investigation
of the traffic accident in failing to obtain the motorcyclist's identity. What is involved under these
allegations is not the discretion of Officer Loxsom in deciding whether to investigate the traffic
accident, pursuant to the discretionary authority vested *211  in him by Vehicle Code section
2412 (see McCarthy v. Frost (1973) 33 Cal.App.3d 872, 874-857 [109 Cal.Rptr. 470]), but instead
only his negligence in his conduct of the discretionary investigation. Neither the discretionary
immunity of Government Code section 820.2, nor the more specific discretionary immunity of
failure to enforce a statute (Gov. Code, §§ 821, 818.2) immunizes the officer and the state from
the legal consequences of this negligence. (See McCorkle v. City of Los Angeles (1969) 70 Cal.2d
252, 261-262 [74 Cal.Rptr. 389, 449 P.2d 453].) Government, through its agents, is held to the
same standard of care the law requires of private citizens in the performance of duties imposed
or assumed. (See Sava v. Fuller (1967) 249 Cal.App.2d 281, 290 [57 Cal.Rptr. 312]; Gov. Code,
§ 815.2, subd. (a).)


“We think that possible liability of the officer and the state in this case is indicated by our
reasoning in the aforementioned decision of this panel, Mann v. State of California, supra, [1977]
70 Cal.App.3d 773 [139 Cal.Rptr. 82]. There, we said that the lack of police protection immunity
granted by Government Code section 845, extends essentially only to protection against crime
and to that resulting from budgetary neglect. It does not extend to negligence as such. ( Id., at
pp. 778-779.) There, we also said that a special relationship in tort law obtained between the
California highway patrol officer there involved and the stranded motorists by reason of their
dependence on his expertise. ( Id., at pp. 779-780.) Here, the completely disabled and apparently
incompetent plaintiff was likewise completely dependent on Officer Loxsom following the traffic
accident.” (101 Cal.App.3d at pp. 379-380.)


(2) In People v. Shuey (1975) 13 Cal.3d 835, 841 [120 Cal.Rptr. 83, 533 P.2d 211], we explained
the doctrine of the law of the case in this manner: “'The doctrine of the law of the case is this: That
where, upon an appeal, the supreme court, in deciding the appeal, states in its opinion a principle
or rule of law necessary to the decision, that principle or rule becomes the law of the case and must
be adhered to throughout its subsequent progress, both in the lower court and upon subsequent
appeal, and, as here assumed, in any subsequent suit for the same cause of action, and this although
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in its subsequent consideration this court may be clearly of the opinion that the former decision
is erroneous in that particular.'


(3) ”The principle applies to criminal as well as civil matters (People v. Durbin (1966) 64 Cal.2d
474, 477 [50 Cal.Rptr. 657, 413 P.2d 433]; Castiel v. Superior Court (1958) 162 Cal.App.2d 710
[328 P.2d 476]), and to decisions of intermediate appellate courts as well as courts of last resort.
'Where a decision upon appeal has been rendered by a District Court of Appeal and the case is
returned upon a reversal, and a second appeal comes *212  to this court directly or intermediately,
for reasons of policy and convenience, this court generally will not inquire into the merits of said
first decision, but will regard it as the law of the case.'“ (See also Price v. Civil Service Com. (1980)
26 Cal.3d 257, 267, fn. 5 [161 Cal.Rptr. 475, 604 P.2d 1365]; Davies v. Krasna (1975) 14 Cal.3d
502, 507 [121 Cal.Rptr. 705, 535 P.2d 1161, 79 A.L.R.3d 807]; Talley v. Ganahl (1907) 151 Cal.
418, 421 [90 P. 1049].)


(4) However, the doctrine of law of the case which has been recognized as being harsh is merely
a rule of procedure and does not go to the power of the court. It will not be adhered to where its
application will result in an unjust decision. (Di Genova v. State Board of Education (1962) 57
Cal.2d 167, 179 [18 Cal.Rptr. 369, 367 P.2d 865]; Subsequent Injuries Fund v. Ind. Acc. Com.
(1960) 53 Cal.2d 392, 395 [1 Cal.Rptr. 833, 348 P.2d 193].) The principal ground for making an
exception to the doctrine of law of the case is an intervening or contemporaneous change in the law.
( Davies v. Krasna, supra, 14 Cal.3d 502, 507, fn. 5; Anton v. San Antonio Community Hospital
(1982) 132 Cal.App.3d 638, 647 [183 Cal.Rptr. 423]; Riemar v. Hart (1977) 73 Cal.App.3d 293,
296 [142 Cal.Rptr. 174].)


(1b) Defendants contend that the exception is applicable here claiming that an intervening change
in the law has occurred. They rely on Williams v. State of California (1983) 34 Cal.3d 18 [192
Cal.Rptr. 233, 664 P.2d 137].


In Williams, plaintiff was injured when a piece of a heated brake drum from a passing truck
was propelled through her windshield. Highway patrolmen arrived within a few minutes of the
accident. Plaintiff claimed that the patrolmen were negligent in failing to test for the heat of the
object which struck her, to secure the names of witnesses, and to attempt investigation or pursuit
of the owner or driver of the truck.


The court concluded that the complaint did not state a cause of action. It was pointed out that in the
absence of a special relationship, a person who has not created a peril has no duty to come to the aid
of another and that the State Highway Patrol has the right but not the duty to investigate accidents.
It was also pointed out that cases had denied recovery for injuries caused by the failure of police
personnel to respond to requests for assistance, to investigate properly or to investigate at all when
the police had not induced reliance on a promise, express or implied, that they would provide
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protection. The court rejected Clemente I stating that the duty to obtain the motorcyclist's name as
pleaded in that case was ”based solely“ on the fact of dependence. (34 Cal.3d at pp. 23-27.) *213


The court also concluded that under the good Samaritan doctrine the Highway Patrol may have a
duty to members of the public to exercise due care when the patrol voluntarily assumes a protective
duty toward a certain member of the public and undertakes action on behalf of that member
thereby inducing reliance, when an express promise to warn of a danger has induced reliance,
or when the actions of the patrol place a person in peril or increase the risk of harm. The court
specifically recognized that a duty of care may arise when the conduct of a patrolman in a situation
of dependency results in detrimental reliance on him for protection. (34 Cal.3d at pp. 23-25.) The
court discussed Mann v. State of California, supra, 70 Cal.App.3d 773 (34 Cal.3d at p. 25) which
was, as we have seen, the case relied upon in Clemente I. Mann was characterized as a case where
the officers took ”affirmative steps to provide assistance, lulling the injured parties into a false
sense of security and perhaps preventing other assistance from being sought.“ (34 Cal.3d at p. 25.)


Although Williams rejected Clemente I, it does not establish that Officer Loxsom did not have a
duty to exercise care in his investigation to protect plaintiff. To the contrary, Williams held that the
conduct of a patrolman in a situation of dependency resulting in detrimental reliance may give rise
to a duty of care and recognized that there may be a duty to refrain from conduct which prevents
others from giving assistance. The record herein shows that the officer spoke to the drivers of the
van and motorcycle and that there were a number of bystanders assisting plaintiff after the accident
who could have obtained the drivers' names and license numbers. Williams does not preclude
liability where the officer's conduct prevents other assistance, and thus it does not constitute a
change in the law warranting rejection of the law of the case that Officer Loxsom could have a
duty to exercise care.


In the circumstances of the instant case, it has not been shown that application of the doctrine of
law of the case will result in an unjust decision. First, the parties went to trial prior to Williams
and presented evidence with the understanding that the officer's liability would be governed by
the standard set forth in Clemente I. Secondly, Clemente I did not misapply prior law in a way
which resulted in ”substantial injustice. “ Although Williams served to clarify what the duties of a
highway patrol officer were under a given set of circumstances, our opinion in that case recognized
the possibility that such an officer might owe a member of the public a duty of care based on
conduct like that shown here.


III. Instructional Error—Liability Phase
Because we have concluded that Clemente I remains law of the case, we reject defendants'
contention that the court's instruction following Clemente I was erroneous. *214
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Defendants also contend that the trial court erred in instructing the jury: ” If you find that defendant
Arthur Loxsom violated any provisions of the California Highway Patrol Accident Investigation
Manual and that such violation was a legal cause of injury to the plaintiff, you will find that
such violation was negligence.“ Defendants contend that this instruction was an erroneously given
negligence per se instruction.


According to the testimony, the manual was prepared for and used in conjunction with courses
given at the police academy. 1  Officer Loxsom testified that he kept a copy of the manual in his
locker and referred to it on occasion. The manual was followed by most, if not all, departments.
Some law enforcement agencies compiled their own manuals. The California Highway Patrol
manual contained guidelines for accident investigations. For example, it stated that a patrolman
should impartially record facts in order to have a complete unbiased record should civil litigation
occur. Plaintiff's expert, a former commissioner of the Highway Patrol, testified that the manual
sets a standard of practice, applicable regardless of whether the accident occurred within the
primary jurisdiction of the Highway Patrol, freeways and roads in unincorporated areas. The
defense offered testimony by the deputy commissioner that the provisions were applicable to the
patrol's primary jurisdiction but were not applicable to city streets.


1 The foreword to the manual used at trial stated: ”This publication has been prepared as a basic
training manual in the field of accident investigation for cadets at the California Highway
Patrol Academy. It is intended to supplement classroom instruction rather than serve as a
complete text in itself. In addition, it is designed to serve as a ready reference for investigators
in the field. [¶] Success in the field of accident investigation requires continued study and
research to keep abreast of new techniques and to refresh the memory of the investigator. It
is hoped that use of this publication will awaken the desire for further study.“


(5) Plaintiff argues that the instruction given was not erroneous under the law as stated in Peterson
v. City of Long Beach (1979) 24 Cal.3d 238 [155 Cal.Rptr. 360, 594 P.2d 477], because the manual
contained regulations having the force of law. In Peterson this court held that the presumption of
negligence found in Evidence Code section 669 applied to a police department manual. 2  Evidence
Code section 669 provides in relevant part: ”(a) The failure of a person to exercise due care is
presumed if: [¶] (1) He violated a statute, ordinance, or regulation of a public entity; [¶] (2) The
violation proximately caused death or injury to person or property; [¶] (3) The death or injury
resulted from an occurrence of the nature which the statute, ordinance, or regulation was designed
to prevent; and [¶] (4) The *215  person suffering the death or the injury to his person or property
was one of the class of persons for whose protection the statute, ordinance, or regulation was
adopted. ...“


2 The instruction commonly given when it is determined that the violation of a regulation may
have been the proximate cause of an injury of the type which the regulation is meant to



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=24CALIF3D238&originatingDoc=I53d7ec95fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=24CALIF3D238&originatingDoc=I53d7ec95fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1979123881&pubNum=661&originatingDoc=I53d7ec95fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS669&originatingDoc=I53d7ec95fab311d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS669&originatingDoc=I53d7ec95fab311d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS669&originatingDoc=I53d7ec95fab311d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Clemente v. State of California, 40 Cal.3d 202 (1985)
707 P.2d 818, 219 Cal.Rptr. 445


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


protect against is BAJI No. 3.45. This instruction follows the language of Evidence Code
section 669.


In Peterson we concluded that the police department regulations regarding use of deadly force
were regulations within the meaning of the broad provisions of Government Code section 811.6 3


because the manual was promulgated by the city manager and the police chief acting as heads
of a public entity, 4  the provision in question contained words of command as well as detailed
requirements, and the regulations had the force of law. ( Peterson v. City of Long Beach, supra,
24 Cal.3d 244, 246.)


3 Government Code section 811.6 defines a regulation as ”a rule, regulation, order or standard,
having the force of law, adopted by an employee or agency of the United States or of a
public entity pursuant to authority vested by constitution, statute, charter or ordinance in
such employee or agency to implement, interpret or make specific the law enforced or
administered by the employee or agency.“


4 Vehicle Code section 2402 empowers the commissioner to ”make and enforce such rules
and regulations as may be necessary to carry out the duties of the department. Rules and
regulations shall be adopted, amended or repealed in accordance with the Administrative
Procedure Act, commencing with Section 11370 of the Government Code.“


Defendants argue that Peterson is distinguishable because the language of the Highway Patrol
Accident Investigation Manual consists of primarily permissive language and does not have the
force of law. While the language of the manual leaves much to the discretion of the officer in
determining what steps to take, 5  it also identifies the steps to be considered and the concerns which
should motivate the officer in exercising his discretion. Obviously, an officer who fails to exercise
the discretion vested in him—simply ignoring some of the steps to be taken without considering
them—would be *216  subject to disciplinary action, and we are satisfied that the regulations are
not merely permissive. 6


5 The manual contains provisions such as the following: ”Value of a Fixed Procedure [¶] Some
type of fixed procedure is extremely valuable in accident investigation. It is not intended
that this should serve as a limitation of the investigator's actions. It should be flexible. Steps
should be taken as conditions warrant, rather than by rote. By realizing the need for a fixed
procedure, the investigator will use it as a sort of mental check list. It will make the task
easier for the officer, assist in determining the cause and gathering data, tend to make sure
that nothing is overlooked in the investigation, give a definite starting point, and help to
prevent duplication of effort. ... [¶] Protection of Life and Property [¶] In a normal accident
investigation there are various steps which may be conveniently grouped under the broad
heading of protection of life and property. Not all of these steps will be required in all accident
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investigations, nor will they always be done in any particular order. The important thing for
the investigator to remember is that each investigation should be evaluated in the light of
each of these steps, assigning top priority to that which in each instance is most important.
The best procedure is a planned procedure which can be adapted to each event. ... [¶] The
arrival of the investigator is necessary to protect the scene and other traffic, preserve evidence
which might be lost, and in some cases to save life by applying first aid. Another accident
may occur because the highway is obstructed. Traffic congestion is usually present, and the
investigator must attempt to restore normal vehicular movements.“


6 Upon petition for rehearing, defendant contended that the California Highway Patrol
Accident Investigation Manual was not adopted in accordance with the Administrative
Procedure Act (see fn. 4) and that, therefore, it did not have the force of law. This contention
is made for the first time on appeal on petition for rehearing and, whatever its merits, is
untimely. (Rule 29, subd. (b), Cal. Rules of Court.)


Defendants next urge that the instruction was erroneous because it did not specify particular
provisions of the manual. However, plaintiff offered such instructions, and defendants objected.
Any error was invited error. (See 6 Witkin, Cal. Procedure (2d ed. 1971) Appeal, § 266, p. 4257.)


(6) Defendants also urge that the instruction as given effectively told the jury that the manual
was applicable to establish the standard of care thereby erroneously withdrawing from the jury
the issue disputed by the expert testimony whether the manual was applicable to accidents on
city streets. The instruction given does not expressly state that the provisions of the manual are
applicable to accidents on city streets. The negligence per se instruction followed instructions that
told the jury that the Highway Patrol's jurisdiction extended throughout the state, that its primary
jurisdiction was on highways and freeways within incorporated areas and that patrol officers had
the right but not the duty to investigate accidents. Although the expert testimony was in conflict
as to the applicability of the manual to an accident on city streets, defendants did not request an
instruction telling the jury to disregard the manual if it found that it was applicable only to accidents
within the patrol's primary jurisdiction. While there may be some ambiguity in the form of the
instruction permitting an inference that the manual's provisions were applicable to the accident,
the language permitted the jury to reject the instruction if it concluded that the manual was not
applicable to accidents on city streets. The language was ”[i]f you find that defendant Arthur
Loxsom violated the provisions,“ and if the jury had agreed with the defense expert that the manual
was not applicable, it would not find that Loxsom violated its provisions. We conclude that the
instruction did not withdraw the issue of the applicability of the manual.


IV. Improper Argument
(7a) During argument at the end of the liability phase, plaintiff's counsel made two references to
the extent of plaintiff's injuries. Following objections from the defendants the court admonished
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the jury to ignore counsel's remarks regarding the physical condition, except to the extent that
his physical condition was presented in that phase of the trial. After the second *217  remark the
defendants moved for a mistrial and now assert that the motion was denied erroneously.


Defendants' argument is without merit. (8) A mistrial may be granted because of ”any misconduct
or irregularity that either legally or practically prevents the trial from proceeding or prevents
either party from having a fair trial.“ (4 Witkin, Cal. Procedure (2d ed. 1971) Trial, § 130, p.
2954.) Misconduct by counsel may be a ground for a new trial. ( 7b) Although plaintiff's counsel
should not have referred to the injury in closing argument, we cannot say that these two isolated
references prevented defendants from having a fair trial. The trial court properly admonished the
jury to disregard counsel's remarks, thereby eliminating any prejudice which the remarks may
have caused. 7


7 Contrary to defendants' suggestion, the admonishment given was not confusing because it
told the jury to ignore counsel's remarks but not the evidence of plaintiff's physical condition
which had been introduced to demonstrate the extent of his injuries at the accident scene.


V. Contributory Negligence
(9a), ( 10a) Defendants contend that the trial court erred in failing to instruct the jury on the issue
of plaintiff's contributory negligence. They argue that the evidence at trial supports an inference
that plaintiff was negligent in crossing the street and negligent in ignoring his physician's advice
to wear a helmet to protect himself against a head injury.


Plaintiff had been injured prior to the January 27, 1975, accident. Dr. Anselen testified that he
had suffered a linial fracture and an epidural hemotoma. He underwent surgery for this condition
during which time some unspecified portion of his left skull and the hemotoma were removed.
Dr. Anselen explained that plaintiff was left with the dura, a tough fibrous matter, covering his
brain. In Dr. Anselen's opinion, plaintiff suffered a mild to slight injury and was in fairly good
condition following the surgery.


Plaintiff was cautioned by his physician to wear a helmet because a blow to that side of his head
could result in a severe brain injury. In Dr. Anselen's view, the helmet was meant ”to protect him
from any falling object that would hit him on the area that he didn't have a skull, because the skull
was removed and to protect him from any small object like a stone or maybe the fist of a friend.“
Dr. Anselen's review of the medical records indicated to him that plaintiff was in good shape prior
to the accident with the motorcyclist and needed only a cranioplasty (procedure to insert metal
plate in skull) before he could return to work. In Dr. Anselen's opinion, plaintiff *218  could have
full employment. He opined that approximately 10 percent of his present condition was due to
the past injury.
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As a result of the second accident plaintiff suffered an intracereberal hematoma—an injury more
severe than that suffered in his previous accident. Upon questioning by counsel for the defense,
Dr. Anselen indicated that the helmet would have protected against ”penetrating missiles“ but not
necessarily falls. No evidence was presented regarding the location of the second blow or whether,
in fact, a helmet would have protected him against the type of injury which he suffered. It was also
unclear from the testimony what type of helmet was to be worn. At one point it was described as
a football helmet, at another, a combat helmet. Since the physician who prescribed the helmet did
not testify, there was no clarification of this point.


(9b) We are satisfied that the evidence was insufficient to warrant a finding that the helmet would
have prevented injury. The purpose of the helmet was to prevent injuries from missiles rather than
falls. In the absence of testimony regarding the type of helmet to be worn and whether the helmet
would have protected against the injury suffered, the jury could only speculate as to the effect of
the failure to wear the helmet. The trial court did not err in refusing to give contributory negligence
instructions based on the absence of the helmet.


(10b) The defendants also sought instructions which would have told the jury to find that the
plaintiff was guilty of contributory negligence if he failed to keep an adequate lookout for his safety
while crossing the street. The only testimony regarding this issue came from Officer Loxsom who
stated that he was told by the van driver that plaintiff had begun crossing the street, that he had to
stop in order to permit plaintiff to cross, and that Clemente could not see the motorcycle because
the van blindsighted him. In the absence of evidence that plaintiff observed the motorcycle and was
aware it would not ”stop,“ plaintiff was not negligent in assuming that other vehicles would stop as
the van had. (La Manna v. Stewart (1975) 13 Cal.3d 413, 425 et seq. [118 Cal.Rptr. 761, 530 P.2d
1073]; Schmitt v. Henderson (1969) 1 Cal.3d 460, 463 et seq. [82 Cal.Rptr. 502, 462 P.2d 30].)


VI. Damages
(11a) Defendants next contend that the trial court erred in refusing to instruct the jury that ”[i]n
order to recover damages from the state for negligence of a California Highway Patrol officer in the
investigation of an accident which deprives plaintiff of a lawsuit, the plaintiff must establish that
the officer was negligent, but also must establish that but for such negligence, the lawsuit would
have resulted in a collectible judgment in *219  plaintiff's favor.“ Defendants argue that such an
instruction was proper under Campbell v. Magana (1960) 184 Cal.App.2d 751 [8 Cal.Rptr. 32].
They also argue that they should have been permitted to present evidence regarding the average
insurance carried by motorcyclists in California.


In the present case, the jury was instructed that in order to find defendant liable for the loss of
the opportunity to sue the motorcyclist, plaintiff had to show that the motorcyclist was in fact
negligent. Defendants seek to impose the further requirement that plaintiff demonstrate that any
judgment secured from the motorcyclist would have been collectible.
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(12) In general, one who has been tortiously injured is entitled to be compensated for the harm
and the injured party must establish ”by proof the extent of the harm and the amount of money
representing adequate compensation with as much certainty as the nature of the tort and the
circumstances permit. “ (Rest.2d Torts, § 912, p. 478.) However, ”[t]here is no general requirement
that the injured person should prove with like definiteness the extent of the harm that he has
suffered as a result of the tortfeasor's conduct. It is desirable that responsibility for harm should
not be imposed until it has been proved with reasonable certainty that the harm resulted from the
wrongful conduct of the person charged. It is desirable, also, that there be definiteness of proof of
the amount of damage as far as is reasonably possible. It is even more desirable, however, that an
injured person not be deprived of substantial compensation merely because he cannot prove with
complete certainty the extent of harm he has suffered.“ (Rest.2d Torts, § 912, com. a, at p. 479.)


If plaintiff's inability to prove his damages with certainty is due to defendant's actions, the law does
not generally require such proof. (See, e.g., Zinn v. Ex-Cell-O Corp. (1944) 24 Cal.2d 290 [149 P.2d
177]; Natural Soda Prod. Co. v. City of L.A. (1943) 23 Cal.2d 193 [143 P.2d 12], cert. den. (1944)
321 U.S. 793 [88 L.Ed. 1082, 64 S.Ct. 790]; Pacific Steam Whaling Co. v. Alaska Packers' Ass'n
(1903) 138 Cal. 632 [72 P. 161]; Elsbach v. Mulligan (1943) 58 Cal.App.2d 354 [136 P.2d 651];
see also Compensation for Lost Profits in California Personal Injury Actions (1954) 7 Stan.L.Rev.
97; cf. Haft v. Lone Palm Hotel (1970) 3 Cal.3d 756, 769-775 [91 Cal.Rptr. 745, 478 P.2d 465].)


(11b) The defendants' reliance on Campbell v. Magana, supra, 184 Cal.App.2d 751 is misplaced.
In Campbell plaintiff sued her attorney for malpractice. In evaluating plaintiff's claim the court
stated: ”[O]ne who establishes malpractice on the part of his attorney ... must also prove that
careful management of [the lawsuit] would have resulted in recovery of a favorable judgment and
collection of same, or, in case of a defense, that *220  proper handling would have resulted in a
judgment for the client; ... and the burden of proof rests on the plaintiff to prove recoverability
and collectibility of a plaintiff's claim or ability to establish a defense for a client who has been
sued.“ (Campbell v. Magana, supra, 184 Cal.App.2d at p. 754.)


Although the legal malpractice situation is somewhat analogous to the cause of action in the
present case, there are significant differences which lead to the conclusion that plaintiff should
not be required to prove that he would have obtained a collectible judgment. The essence of
plaintiff's cause of action here is that the officer's negligence prevented him or anyone else from
ascertaining the identity of the motorcyclist. In legal malpractice actions the identities of the parties
are known and their financial resources ascertainable. Thus, there is no inherent unfairness in
limiting plaintiff's recovery to what he or she would have obtained in the absence of the attorney's
negligence.
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In direct contrast to the legal malpractice situation, nothing is known about the motorcyclist who
struck plaintiff. It is not known, for example, whether he was employed by a business with a great
deal of insurance, whether he was penniless or whether he had average insurance and many assets.
Obviously, plaintiff's inability to prove whether a judgment against the motorcyclist would be
collectible is due to defendant's negligence.


The trial court therefore did not err in refusing to give the instruction sought by the defendants.
Further, the court did not err in excluding evidence regarding the average insurance carried
by motorcyclists in California. In the absence of any particular information regarding the
motorcyclist, the fact of insurance was by itself no indication of the type of judgment which
plaintiff would have been able to collect had he sued the motorcyclist.


In Iselin-Jefferson Financial Co. v. United California Bank (1976) 16 Cal.3d 886 [129 Cal.Rptr.
670, 549 P.2d 142], this court observed that it was irrelevant for purposes of a notary's liability
whether the person whose signature he had negligently acknowledged was insolvent and thereby
unable to pay the accounts which were supposed to have been signed over to the plaintiff. ”[I]t does
not necessarily follow that a valid judgment against her would have been worthless. A judgment
may be enforced for at least 10 years after the date of its issuance (Code Civ. Proc., §§ 681, 685).
Any number of fortuitous circumstances might occur within this 10-year period which could render
valuable a judgment that was uncollectible at the time of its rendition. The judgment debtor's
fortunes may turn. She might, for example, engage in a lucrative business or profession, or inherit
substantial monies or properties. “ ( Iselin-Jefferson Financial Co., supra, 16 Cal.3d at p. 889-890.)
Likewise, in the present case the evidence sought to be introduced *221  would not have been
helpful in clarifying whether the plaintiff could collect a judgment immediately or at any time
within the statutory period.


VII. Alien Status
(13) Defendants also argue that the trial court improperly excluded testimony from plaintiff's wife
regarding his citizenship. Such evidence, they contend, was relevant to a determination of his
claim for future loss of earnings. Defendants rely upon Metalworking Machinery, Inc. v. Superior
Court (1977) 69 Cal.App.3d 791 [138 Cal.Rptr. 369] claiming that when a plaintiff in a personal
injury action is an illegal alien, the relevant standard for compensation of lost future earnings are
those which might be earned in the country of the plaintiff's lawful citizenship. In Metalworking
Machinery, Inc., supra, defendants sought admissions from plaintiff during discovery, relating to
his citizenship. The trial court issued a blanket order denying the request, and the Court of Appeal
issued a writ of mandate compelling the court to vacate its order. In so doing, the Court of Appeal
concluded that the requests were relevant to the subject matter of the action and could lead to
the discovery of admissible evidence. (Metalworking Machinery, Inc., supra, 69 Cal.App.3d at p.
794.) On that basis the court concluded that a blanket order denying discovery was an abuse of
discretion. (Ibid.)
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We cannot say that in the instant case the trial court erred in refusing to permit questioning of
plaintiff's wife regarding her husband's citizenship. Plaintiff had been gainfully employed in this
country prior to his two accidents, there was no evidence that he had any intention of leaving this
country and the speculation that he might at some point be deported was so remote as to make
the issue of citizenship irrelevant to the damages question. The trial court properly concluded that
plaintiff's wife was probably incompetent to testify to her husband's legal status in this country
and that such testimony, even if marginally relevant, was highly prejudicial.


VIII. The Workers' Compensation Appeals Board Findings and Order
Defendants attempted to place in evidence a Workers' Compensation Appeals Board (WCAB)
order denying reconsideration and order granting an award to plaintiff. The trial court ruled that
these documents could not be admitted because even though res judicata, they were prejudicial
and contained hearsay.


(14a) The defendants contend that the trial court failed to give res judicata effect to the findings
and orders of the WCAB. Specifically the defendants *222  point to a WCAB order and opinion
denying reconsideration which stated that ”[t]he above evidence [recitation of facts from the report
of a doctor] along with the remainder of medical evidence in the record indicates to us that applicant
would have been permanently disabled as a result of this industrial injury even if the hit and run
accident of January 27, 1975 had never occurred.“ The findings also state that the May 25, 1974,
injury caused ” temporary total disability beginning May 25, 1974, to and including March 18,
1976“ and also that ”[t]he injury caused permanent disability of 100%. “ Defendants argue on the
bases of these orders and findings that no testimony should have been permitted which indicated
anything other than the fact that plaintiff was 100 percent disabled prior to the January 27, 1975,
accident.


(15) It is well established that a WCAB finding or order is res judicata in any subsequent
proceeding if the issue decided in the prior adjudication is identical to the one presented in the
action in question, if there was a final judgment on the merits, and if the party against whom the plea
was asserted was a party or in privity with a party to the prior adjudication. (2 Witkin, Summary of
Cal. Law (8th ed. 1973) Workmen's Compensation, §§ 263-264, pp. 1066-1067; Dakins v. Board
of Pension Commissioners (1982) 134 Cal.App.3d 374, 381-382 [184 Cal.Rptr. 576].) However,
where there is a new action involving a different cause of action the doctrine of collateral estoppel
applies. The effect of collateral estoppel is that the former judgment is conclusive as to issues
litigated or which could have been raised and litigated. ( Dakins, supra, at p. 385.)


(14b) The defendants misperceive the nature of the WCAB disability rating and the trial court's
ruling. The rating is a combination of numerous factors and measures injury as well as the worker's
ability to engage in gainful employment, and is done pursuant to numerous grids. ”In determining
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the percentages of permanent disability, account shall be taken of the nature of the physical injury
or disfigurement, the occupation of the injured employee, and his age at the time of such injury,
consideration being given to the diminished ability of such injured employee to compete in an
open labor market. “ (See Lab. Code, § 4660, subd. (a); 1 Herlick, Cal. Workers' Compensation
Law (3d ed. 1984) § 7.1, p. 180.) Further, courts have recognized the legal fiction of the 100
percent disability rating (see, e.g., Smith v. Industrial Acc. Com. (1955) 44 Cal.2d 364 [282 P.2d
64]; Dahlbeck v. Industrial Acc. Com. (1955) 135 Cal.App.2d 394 [287 P.2d 353].) The WCAB
findings and orders did not, therefore, conclusively establish that plaintiff's physical condition was
not worsened by the hit-and-run accident.


(16) Defendants' final contention is that the WCAB reports, although not res judicata on the issue
of disability, were admissible under *223  Evidence Code section 1280 which provides: ”Evidence
of a writing made as a record of an act, condition, or event is not made inadmissible by the hearsay
rule when offered to prove the act, condition, or event if: [¶] (a) The writing was made by and
within the scope of duty of a public employee; [¶] (b) The writing was made at or near the time
of the act, condition, or event; and [¶] (c) The sources of information and method and time of
preparation were such as to indicate its trustworthiness.“ Although the order itself may have been
admissible under this provision, the trial court correctly ruled that the report contained inadmissible
hearsay, e.g., quotations from doctors' reports. The court correctly perceived that the documents
were hearsay, that plaintiff may not have had an opportunity to cross-examine the authors, and
even if the documents were admissible, they were more prejudicial than probative (Evid. Code, §
352). Understanding of the order and documents would require extensive testimony as to workers'
compensation practices. Since the jury heard testimony regarding plaintiff's physical condition
following his first and second accidents, we cannot say that the trial court abused its discretion in
refusing to admit the order and reports.


The judgment is affirmed.


Bird, C. J., Mosk, J., and Reynoso, J., concurred.


KAUS, J. *


* Retired Associate Justice of the Supreme Court sitting under assignment by the Chairperson
of the Judicial Council.


I concur in the result and in all parts of the court's opinion, except—if I read it correctly—its view
of the impact of Williams v. State of California (1983) 34 Cal.3d 18 [192 Cal.Rptr. 233, 664 P.2d
137], on the law of the case as laid down in Clemente I. The court makes a valiant effort to reconcile
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the two decisions but, with all respect, it does not quite work. Of course Williams does not preclude
liability where the officer's conduct prevents other assistance, but there is no evidence here that
this was the case. At most, the situation was such that had trial counsel known that such proof was
essential, he might have been able to produce it. The real—and only—point is that Clemente I did
not require such proof and Williams was not decided until after the trial of this case. Under such
circumstances, refusal to apply the doctrine of the law of the case would be most unfair. Just as that
doctrine will not be adhered to ”where its application will result in an unjust decision“ (DiGenova
v. State Board of Education (1962) 57 Cal.2d 167, 179 [18 Cal.Rptr. 369, 367 P.2d 865]), it should
not be laid aside where to do so would be manifestly wrong.


Grodin, J., concurred. *224


LUCAS, J.


I respectfully dissent. The majority, after correctly describing the doctrine of ”law of the case“
and the exceptions thereto, promptly ignores its own description. When law of the case might
apply, ”[t]he principal ground for making an exception to the doctrine ... is an intervening
or contemporaneous change in the law. [Citations.]“ (Ante, p. 212.) What could be a clearer
intervening change in the law than a Supreme Court decision expressly disapproving the prior
Court of Appeal holding in the same case on the same issue?


In Williams v. State of California (1983) 34 Cal.3d 18 [192 Cal.Rptr. 233, 664 P.2d 137], we
summarized the decision in Clemente v. State of California (1980) 101 Cal.App.3d 274 [161
Cal.Rptr. 799] (hereinafter Clemente I) as one in which the Court of Appeal had found liability even
in the absence of an allegation that ”the officer's investigation caused plaintiff not to undertake one
of his own.“ ( Williams, 34 Cal.3d at p. 26.) That holding followed the finding that the pedestrian
was ”dependent on the highway patrolman.“ (Ibid., italics in original.)


Our analysis in Williams concluded that more was required before a cause of action could be
stated against a police official and we, therefore, expressly disapproved Clemente I to the extent
it was inconsistent with our reasoning. (34 Cal.3d at p. 28, fn. 9.) We concluded instead that the
general rule that ”one has no duty to come to the aid of another“ generally applied. ( Id., at p. 23.)
Only when a ”special relationship arises“ may liability be imposed. ( Id., at p. 24.) Thus, ”when
the state, through its agents, voluntarily assumes a protective duty toward a certain member of
the public and undertakes action on behalf of that member, thereby inducing reliance, it is held
to the same standard of care as a private person or organization. [Citations.] “ (Ibid.) However,
where allegations amount only to nonfeasance without assertions that the officer in some manner
promised to undertake the tasks left undone or otherwise induced reliance on the part of the plaintiff
who was in any manner prevented from acting, no duty exists and no liability will be imposed.



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=57CALIF2D167&originatingDoc=I53d7ec95fab311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_179&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_179 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000231&cite=57CALIF2D167&originatingDoc=I53d7ec95fab311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_231_179&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_179 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1962125399&pubNum=661&originatingDoc=I53d7ec95fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1983128314&pubNum=661&originatingDoc=I53d7ec95fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=101CAAPP3D274&originatingDoc=I53d7ec95fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980100224&pubNum=227&originatingDoc=I53d7ec95fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980100224&pubNum=227&originatingDoc=I53d7ec95fab311d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=34CALIF3D26&originatingDoc=I53d7ec95fab311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_26&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_26 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=34CALIF3D28&originatingDoc=I53d7ec95fab311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_28&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_28 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=34CALIF3D23&originatingDoc=I53d7ec95fab311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_23&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_23 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=34CALIF3D24&originatingDoc=I53d7ec95fab311d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_24&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_24 





Clemente v. State of California, 40 Cal.3d 202 (1985)
707 P.2d 818, 219 Cal.Rptr. 445


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 22


In other words, dependency alone does not create a relationship which gives rise to a duty to assist
or protect the injured person. In Williams, the defendant had not alleged that ”the officers assured
her, either expressly or impliedly that they would do any of the acts she faults them for not doing,
[nor were there] allegations that they conducted themselves in such a manner as to warrant reliance
upon them to do the acts which the plaintiff alleges they should have done, nor finally is there any
hint that they prevented plaintiff from conducting an investigation of her own.“ (34 Cal.3d at p.
27, fn. omitted.) Similarly, in this case no such assertions were made. *225


In his petition before this court, plaintiff stated that because this case had been tried under the
authority of Clemente I, ”there was no need to plead or prove that the officer's conduct prevented
other assistance from being sought, or caused plaintiff (or someone acting on his behalf) not to
undertake an investigation of his own. [¶] That issue was not present either at the trial or appellate
level in this proceeding.“ He then went on to ask us nonetheless to match the facts adduced against
the Williams standard and to conclude that the facts were sufficient to permit him an opportunity to
amend and retry the case which had not previously addressed this aspect of the officer's conduct.


The parties proceeded in the belief that Clemente I stated the applicable law. Even under that
approach, evidence regarding the effects of the officer's conduct as are asserted here would have
been relevant and of assistance to the plaintiff. As the Court of Appeal in the instant case stated,
unlike the situation in Williams, ”plaintiff in the present case has filed four amended complaints,
had a jury trial on the merits, and has still been unable to establish any of the required elements
necessary to establish a duty of care owed by defendant State. Clearly, further action would be
futile.“ Accordingly, I would reverse the judgment.


I also cannot agree with an additional holding of the majority. Specifically, my colleagues find
no error in the trial court's instruction to the jury that: ”If you find that defendant Arthur Loxsom
violated any provisions of the California Highway Patrol Accident Investigation Manual and that
such violation was a legal cause of injury to the plaintiff, you will find that such violation was
negligence.“ It was disputed whether the manual was applicable here, and the parties presented
conflicting testimony as to whether it applied only to the patrol's primary jurisdiction, namely,
roads and freeways in unincorporated areas, or whether it also applied to city streets such as the
one where the accident at issue here occurred.


Defendants contend that the instruction essentially informed the jury that the manual was
applicable, thus removing from it the disputed issue of its role in the context of city streets. As the
majority notes, this negligence per se instruction followed instructions telling the jury ”that the
Highway Patrol's jurisdiction extended throughout the state, that its primary jurisdiction was on
highways and freeways within incorporated areas and that patrol officers had the right but not the
duty to investigate ....“ (Ante, p. 216.) Conceding that ”there may be some ambiguity in the form of
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the instructions permitting an inference that the manual's provisions were applicable to the accident
“ (ante, p. 216), the majority nonetheless concludes that it was proper because it ”permitted the
jury to reject the instruction if it *226  concluded that the manual was not applicable to accidents
on city streets. “ (Ibid., italics added.)


I find that result untenable. The core of the majority's analysis amounts to the conclusion that, first,
the instruction, which required a finding of negligence per se, was improperly ambiguous on its
face. However, despite the lack of instructions on the precise and necessary condition precedent,
namely, whether the manual applied, the majority sweepingly assumes the jury could somehow
find that the mandatory and directive language of the instruction itself allowed the jury to disregard
it. The first standard instruction given to the jury included the words ”It is my duty to instruct
you in the law that applies to this case and you must follow the law as I state it to you.“ Yet, the
majority finds the challenged instruction proper on an unwarranted and illogical assumption that
the jurors ignored the fundamental direction that they follow the law as stated and instead intuited
from the language of the specific instruction that it could be disregarded. Such a conclusion flies
in the face of generally accepted principles used for constructing jury instructions.


Because this instruction told the jury to find negligence per se if the manual was violated, without
requiring it first to find that the manual was applicable, the error was prejudicial. It removed a
significant and disputed fact from the jury's purview. On this basis alone, I would reverse and
remand. 1


1 In footnote 6 of the majority opinion (ante, p. 216) the majority asserts that in the petition
for rehearing defendant contended for the first time on appeal that the California Highway
Patrol Accident Investigation Manual was not adopted in accordance with the Administrative
Procedure Act and it therefore did not have the force of law. I find this assertion disingenuous
at best. It is clear that the effect of the manual was a major issue in this case throughout and
in fact the requirement of compliance with the Administrative Procedure Act was argued in
the trial court. The trial court found at one point that the regulation did not have the force
of law yet still gave the disputed instruction. Defendant, as appellant, may therefore have
reasonably determined that it need not readdress the issue of whether the manual had the
force of law on appeal; it was only necessary for it to explain why, once having made that
finding, the trial court erred in giving the instruction that it did.
I think it is clear that the court erred in its original disposition of this issue, and I think that
the issue was clearly and sufficiently raised such that we should acknowledge our error and
grant rehearing. I cannot, however, speak further to the merits of the issue because the timing
of the order modifying the majority two days before our jurisdictional time finally elapses,
leaves me and those also voting for rehearing with no time adequately to explore the question
or to prepare a responsive opinion.
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Appellant's petition for a rehearing was denied January 23, 1986, and the opinions were modified
to read as printed above. Grodin, J., Lucas, J., and Panelli, J., were of the opinion that the petition
should be granted. *227


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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COMMUNITY REDEVELOPMENT AGENCY OF THE
CITY OF LOS ANGELES, Plaintiff and Respondent,


v.
AETNA CASUALTY AND SURETY COMPANY et al.,


Defendants and Respondents; UNITED PACIFIC INSURANCE
COMPANY, Defendant, Cross-complainant and Appellant;


SCOTTSDALE INSURANCE COMPANY, Cross-defendant
and Respondent. COMMUNITY REDEVELOPMENT


AGENCY OF THE CITY OF LOS ANGELES, Plaintiff,
v.


GRANITE STATE INSURANCE COMPANY, Defendant.
TOKYO MARINE AND FIRE INSURANCE COMPANY, Plaintiff,


v.
AETNA CASUALTY AND SURETY COMPANY, Defendant.


No. B077182.
Court of Appeal, Second District, Division 3, California.


Oct 29, 1996.


SUMMARY


In an insurer's cross-action against another insurer, relating to a multiparty, complex construction
defect case, the trial court entered a declaratory judgment in favor of cross-defendant, finding that
cross-defendant, as an excess insurer, had no duty to defend the common insureds and therefore had
no obligation to contribute to the defense costs that cross-complainant had expended in providing
that defense. The litigation arose from defective grading and filling in a redevelopment project and
involved numerous lawsuits against a number of insured parties. The trial court concluded that all
the actions involved a continuing loss. In this action, cross-complainant, who had not exhausted its
policy limits, sought declaratory relief and equitable contribution. Cross-complainant and a third
insurer provided the insureds primary coverage, and cross-defendant provided excess coverage
expressly to the third insurer. The third insurer exhausted its policy limits in settling suits against
the insureds. Cross-complainant alleged that cross-defendant had a duty to “drop down” and take
the third insurer's place. (Superior Court of Los Angeles County, Nos. C640764, C664726 and
C680494, Ronald E. Cappai, Judge.) *330
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The Court of Appeal affirmed. It held that cross-defendant had no duty to provide any defense.
Under the horizontal exhaustion rule, an excess insurer does not cover a loss, nor does any duty
to defend arise, until all of the primary insurance has been exhausted. In continuous loss cases, all
primary insurers are underlying insurers to excess policies, with a duty to defend the insureds, in
the absence of a provision in the excess policy specifically describing and limiting the underlying
insurance. In other words, an excess insurer can require in its policy that all primary insurance
be exhausted. Cross-defendant's policy unambiguously stated that it was in excess of “any other
underlying insurance.” This language included all available primary insurance, not just expressly
mentioned policies. Thus, since not all primary insurance policies had been exhausted, cross-
defendant's duty to defend was never triggered. (Opinion by Croskey, J., with Klein, P. J., and
Kitching, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c, 1d)
Insurance Contracts and Coverage § 107.2-- Insurer's Duty to Defend--Excess Insurer--Horizontal
Exhaustion Rule-- Continuing Loss case--Duty to “Drop Down” and Provide Defense Before
Exhaustion of All Primary Coverage.
In a primary insurer's cross-action for declaratory relief against an excess insurer, relating to
a multiparty, complex construction defect case that involved a continuing loss, the trial court
properly entered judgment in favor of cross-defendant. Cross-complainant had not exhausted its
policy limits, and although another primary insurer had exhausted its policy limit, cross-defendant
had no duty to “drop down” and take that primary insurer's place. Cross-complainant and the other
insurer provided the insureds primary coverage, and cross-defendant provided excess coverage
expressly to the other insurer. Under the horizontal exhaustion rule, an excess insurer does not
cover a loss, nor does any duty to defend arise, until all of the primary insurance has been
exhausted. In continuous loss cases, all primary insurers are underlying insurers to excess policies,
with a duty to defend the insureds, in the absence of a provision in the excess policy specifically
describing and limiting the underlying insurance. In other words, an excess insurer can require
in its policy that all primary insurance be exhausted. Cross-defendant's policy unambiguously
stated that it was in excess of “any other underlying *331  insurance.” This language included
all available primary insurance, not just expressly mentioned policies. Thus, since not all primary
insurance policies had been exhausted, cross-defendant's duty to defend was never triggered.


[See 6 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 1138.]


(2)
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Insurance Contracts and Coverage § 44--Coverage of Contracts--Primary and Excess Coverage.
There are two levels of insurance coverage-primary and excess. Primary insurance is coverage
under which liability attaches to the loss immediately upon the happening of the occurrence.
Liability under an excess policy attaches only after all primary coverage has been exhausted.
Unless the excess policy provides otherwise, an excess insurer has no obligation to provide a
defense to its insured before the primary coverage is exhausted.


(3)
Insurance Contracts and Coverage § 17--Interpretation of Contracts-- Clear Language.
If the meaning that a layperson would ascribe to the language of a contract of insurance is clear
and unambiguous, a court will apply that meaning.


(4)
Insurance Contracts and Coverage § 107.2--Liability of Insurer--Duty to Defend--Excess
Coverage.
An excess or secondary insurance policy does not cover a loss, nor does any duty to defend the
insured arise, until all of the primary insurance has been exhausted. This principle holds true even
where there is more underlying primary insurance than contemplated by the terms of the secondary
policy.


(5)
Insurance Contracts and Coverage § 107.2--Liability of Insurer--Duty to Defend--Excess
Coverage--Horizontal and Vertical Exhaustion:Words, Phrases, and Maxims--Horizontal
Exhaustion--Vertical Exhaustion.
The California general rule that all primary insurance must be exhausted before a secondary insurer
will have exposure favors and results in what is called “horizontal exhaustion.” This is contrasted
with “vertical exhaustion” where coverage attaches under an excess policy when the limits of
a specifically scheduled underlying policy is exhausted and the language of the excess policy
provides that it shall be excess only to that specific underlying policy. *332


COUNSEL
Wasserman, Comden & Casselman, David B. Casselman and Glenn A. Brown, Jr., for Defendant,
Cross-complainant and Appellant.
Cooksey, Howard, Martin & Toolen, Phil Woog and Thomas Zimmerman for Cross-defendant and
Respondent.
No appearance for Plaintiff and Respondent.
No appearance for Defendants and Respondents.
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CROSKEY, J.


In this action, which appears to be the final part of a major and complex construction defect case,
we are called upon to construe the provisions of an excess liability policy which calls for the
application of the horizontal exhaustion rule. The precise question presented is whether an excess
insurer, under policy provisions such as those presented here, has any obligation, in a continuing
loss case, to “drop down” and provide a defense to a common insured before the liability limits
of all primary insurers on the risk have been exhausted. Consistent with the horizontal exhaustion
rule, we answer this question in the negative. We therefore affirm the judgment.


The appellant, United Pacific Insurance Company (United), seeks reversal of the trial court's
declaratory judgment in favor of the respondent, Scottsdale Insurance Company (Scottsdale), in
which the court held that Scottsdale, an excess insurer, had no duty to defend the common insureds
and therefore had no obligation to contribute to the very substantial defense costs which United
had expended in providing that defense. 1  *333


1 This summary grossly oversimplifies the complicated legal proceedings which led to the
judgment which is the subject of this appeal. However, it is sufficient for our purposes.
The original litigation involved 27 separate lawsuits brought against a number of insureds
to recover damages caused by serious construction defects on a number of high-density
condominium and townhouse projects. After extensive litigation, a final global settlement
was reached on December 14, 1990. Then, the instant litigation, consisting of three
consolidated actions, began among the several insureds and their multiple insurers. One of
the claims asserted in those proceedings was a cross-complaint by United against Scottsdale
for declaratory relief and equitable contribution. After a lengthy bench trial, a judgment on
all of the competing claims was issued. All such claims were then resolved in postjudgment
agreements except for the last remaining dispute now before us.


Factual and Procedural Background 2


In the mid-1970's, developers, including the Community Redevelopment Agency of the City of
Los Angeles (CRA), embarked upon a major redevelopment project for the Monterey Hills area of
Los Angeles. The redevelopment area initially consisted of three hilly masses with slopes ranging
from moderate to steep. The CRA undertook to determine the feasibility of developing the site
for residential use. Under the plan adopted, the CRA was responsible for constructing public
improvements, including, among other things, the cut, fill compaction, grading, installation of
drainage devices, subdrainage systems and preparation of building pads. The improved parcels
were then to be sold by CRA to a redeveloper for construction of lowand moderate-income housing
units.
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2 There is no dispute as to the relevant facts; indeed, there were the subject of a written
stipulation executed by the parties and filed with the court on February 26, 1992. We recite
the facts as reflected in that stipulation and in the unchallenged findings of the trial court in
order to provide context for the issue presented to us which is strictly one of law.


As part of the redevelopment, two major fills were created: Pullman Canyon and Lomitas
Canyon. In some instances these fills were over 100 feet in depth. Commencing in the late
1970's and continuing until early 1984, the Carley Capital Group, J.D. Carley and/or Carley
Pacific (collectively, Carley), as the redevelopers and general contractors, along with numerous
subcontractors, designed and constructed a number of condominium, townhouse and apartment
complexes in the redevelopment area. In early 1984, California Coast Development Group, Inc.
(Cal Coast) succeeded to certain of the interests of J.D. Carley and Carley Pacific and engaged
in the construction of two additional complexes. The construction of most of the complexes had
been completed by September of 1983.


Prior to the construction of any structures in the redevelopment area, mass grading and filling
was accomplished. The trial court found that this work was improperly done and concluded that
the Lomitas and Pullman Canyon fills and the building pads were defective and damaged for the
following reasons: (a) large quantities of colluvial material (unsuitable soil) were left at the bottom
of said fills; (b) the fill was inadequately compacted; (c) portions of the subdrain system collapsed;
(d) excessive moisture was retained in said fills; and (e) other improper materials were contained
in said fills, (e.g., boulders, wood fragments, roots and other organic materials).


Based on these findings, the trial court concluded that the fills and the earthen pads, which were
placed totally or partially on such fills, were defectively designed, engineered, constructed and
inspected. Such defects *334  caused and, as of the date of trial, were continuing to cause the fills
and pads to settle, which in turn resulted in continuing damages to the structures and improvements
located thereon. The fills and building pads were initially damaged during the grading and
construction process because the fills experienced an immediate excessive subsidence. To be more
precise, the trial court concluded that the excessive settlement or subsidence commenced upon
completion of the Lomitas Canyon and Pullman Canyon fills in April 1977 and has continued to
the present day.


From this, the trial court drew the further conclusion that the damage to the fills and building
pads, including the resulting damage to structures and improvements, was a continuing loss or
damage that was generic to all of the complexes that were totally or partially constructed over
said fills. Therefore, the court concluded, every cause of action alleged in the underlying actions
which claimed excessive subsidence, damage to structures and improvements, damage to the fills
or damage to the building pads located at the redevelopment area, potentially referred to this
continuing loss or damage.
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United had issued two successive comprehensive general liability (CGL) policies to Carley for the
periods May 31, 1982, to May 31, 1983, and May 31, 1983, to May 31, 1984. A third policy was
issued to Carley and Cal Coast for the period May 31, 1984, to May 31, 1985. Each of these United
policies was primary insurance and was in the face amount of $1 million. There is no dispute
that these policies provided coverage for the property damage claims asserted against Carley and
Cal Coast in the underlying actions which were ultimately brought by the several homeowner
associations and individuals who sued to recover for the extensive damages and losses sustained
to their homes as a result of the above described subsidence.


In addition, Cal Coast had purchased another primary CGL policy with coverage for $1 million
from State Farm Fire and Casualty Insurance Company (State Farm). The effective dates of
coverage for this policy were June 15, 1985, to June 15, 1986. Finally, Cal Coast also purchased
a $5 million umbrella policy from Scottsdale which was specifically (but not exclusively) excess
to the State Farm policy. Scottsdale's policy was effective from July 19, 1985, through June 14,
1986. It not only covered Cal Coast, but also Carley and the CRA.


The relevant provisions of the Scottsdale policy 3  are as follows:


3 The single dispute in this case, whether Scottsdale had any duty to provide a defense to any
of the insureds, will be resolved by a construction and application of this policy language.


“Defense, Settlement and Supplementary Payments *335


“The company shall have the right and duty to defend any suit against the Insured seeking damages
which are payable under the above insuring Agreement, even if any of the allegations of the suit
are groundless, false, or fraudulent, provided, however, that no other insurance affording a defense
or indemnity against such a suit is available to the Insured


. . . . . . . . . . .
“Underlying Limit—Retained Limit


“The Company shall be liable only for the Ultimate Net Loss in excess of the greater of the
Insured's: (A) Underlying Limit—An amount equal to the Limits of Liability indicated beside
the underlying insurance listed in the Schedule of Underlying Insurance (Schedule A), 4  plus the
applicable limits of any other underlying insurance collectible by the Insured;


4 Schedule A listed State Farm's $1 million policy as the underlying insurance.


. . . . . . . . . . .
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“Limits of Liability


“... In the event of reduction or exhaustion of the aggregate limits of liability under said
underlying insurance by reason of the payment of damages for Personal Injury, Property Damage
or Advertising Liability, which occur during each policy period, this policy, subject to the above
limitations, shall:


“(A) in the event of reduction pay in excess of the reduced underlying limits, or


“(B) in the event of exhaustion continue in force as underlying insurance subject to all the terms
and conditions of such underlying insurances.


. . . . . . . . . . .
“Other Insurance: The insurance afforded by this policy shall be excess insurance over any other
valid and collectible insurance available to the Insured, whether or not described in the Schedule
of Underlying Insurance ....


“Endorsement No. 2


“Subsidence Exclusion *336


“It is agreed that this policy shall not apply to any liability for Bodily Injury or Property Damage
caused by the subsidence of land & arising out of or attributable to any operations of the
insured.” (Italics added.)


The extensive damages sustained by a number of individual homeowners and homeowner
associations resulted, subsequent to 1984, in at least 27 separate damage actions (plus one
unwritten and unfiled “claim”) against Carley, Cal Coast and the CRA (as well as a number of
other parties whose interests are not material to the instant matter). Not unexpectedly, a substantial
amount of expensive litigation activity ensued. In February of 1988, State Farm negotiated a
settlement, on behalf of Carley, of all of the claims asserted by the Drake Terrace Homeowner's
Association (representing one of the damaged complexes). State Farm's contribution to this
settlement was $1 million. 5  This exhausted State Farm's policy limits and serves as the basis for
United's argument that Scottsdale had a resulting obligation to immediately drop down and provide
primary coverage in State Farm's place. Such a duty, if it existed, would have included the duty to
defend and the obligation to equitably share the defense expense burden incurred by United.
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5 Scottsdale contributed $500,000 to this settlement for reasons not explained in the record.
We are aware of no contention that its agreement to do so has any impact, one way or the
other, on the question before us.


Apparently, other settlement negotiations were undertaken and ultimately a global resolution of
all of the damage actions and claims was completed by December 14, 1990. It is undisputed that
until that date, United was providing primary coverage including a defense for Carley, Cal Coast
and the CRA.


As already noted, upon the resolution of the underlying damage actions this proceeding was
commenced to settle the disputes existing between the several insureds and their multiple insurers
as to how this very substantial loss, and the extensive defense costs which were incurred, might
be shared. Except for the instant dispute, all of these claims and counterclaims have been resolved
by agreement among the parties following entry of the trial court's judgment.


The trial court held that while it was true that State Farm's payment in 1988 of its $1 million
policy limits did exhaust those limits, Scottsdale nonetheless had no duty to provide a defense
to Carley, Cal Coast or the CRA. As a result, it had no obligation to equitably contribute to the
defense costs which United had incurred. Scottsdale was therefore entitled to judgment on United's
cross-complaint. The court gave three reasons for this *337  conclusion: (1) the insureds were
still receiving primary coverage from United and an excess insurer does not have to drop down
until the exhaustion of all primary insurance on the risk; (2) the insureds had actual knowledge of
the subsidence and the damage it had allegedly caused prior to issuance of the Scottsdale policy;
therefore coverage under Scottsdale's policy was precluded by the “loss in progress” rule (Ins.
Code, §§ 22 & 250); and (3) the subsidence exclusion in Scottsdale's policy precluded coverage.


United asserts that the trial court erred, as a matter of law, on all three points and has filed this
timely appeal.


Contentions
(1a) United argues that the trial court misconstrued the language of Scottsdale's policy and that
Scottsdale had a duty to drop down and contribute to the primary coverage burden as soon as State
Farm's underlying primary policy was exhausted. According to United, Scottsdale's policy was
expressly excess to State Farm's policy; as soon as the latter was exhausted, Scottsdale's duty arose
and the existence of other primary coverage was irrelevant.


United also argues that in view of recent Supreme Court rulings which were handed down after
the trial court's decision, the “loss in progress” rule can have no application in this case. Finally,
United disputes that the subsidence exclusion precludes a defense duty because there were other
“claims” of defective construction of improvements asserted in the underlying damage actions.
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Although ultimately found to be without merit by the trial court (all of the damages suffered by
homeowners were found to be due to subsidence), the allegation of those claims was sufficient to
raise a potential of coverage and therefore a duty to defend.


These latter two arguments may have some merit. However, we do not reach them because we
resolve the first issue in Scottsdale's favor and thus have no need to reach or discuss the other
two issues.


Discussion


1. Scottsdale's Exposure Was Excess to All Primary Insurers
(2) “There are two levels of insurance coverage—primary and excess. Primary insurance is
coverage under which liability 'attach[es] to the loss immediately upon the happening of the
occurrence.' [Citation.] Liability *338  under an excess policy attaches only after all primary
coverage has been exhausted. [Citation.]” (North River Ins. Co. v. American Home Assurance Co.
(1989) 210 Cal.App.3d 108, 112 [257 Cal.Rptr. 129].) As we shall explain, this general statement
is the controlling principle which is dispositive of this case. Unless the provisions of an excess
policy provide otherwise, an excess insurer has no obligation to provide a defense to its insured
before the primary coverage is exhausted. (Hartford Accident & Indemnity Co. v. Superior Court
(1994) 23 Cal.App.4th 1774, 1779-1780 [29 Cal.Rptr.2d 32].)


(1b) There is no dispute that Scottsdale's $5 million coverage was purchased as excess to the $1
million primary policy issued by State Farm. However, the express provisions of the policy further
provide that Scottsdale's liability was also excess to “the applicable limits of any other underlying
insurance collectible by the [insured parties].” (Italics added.) This express description as to the
scope of Scottsdale's excess coverage is entirely consistent with, and is reinforced by, other policy
language dealing with Scottsdale's duty to defend and the impact of “other insurance.” Scottsdale
agreed to defend its insured provided that “no other insurance affording a defense or indemnity
against such a suit is available.” The policy also provided that the insurance afforded by the policy
“shall be excess insurance over any other valid and collectible insurance available to the [insured
parties] whether or not described in the Schedule of Underlying Insurance” (which schedule listed
State Farm's $1 million policy).


This policy language, particularly when read in the context of the entire policy, is certainly
unambiguous. Indeed, it could hardly be more clear. “Insurance policies are contracts and,
therefore, are governed in the first instance by the rules of construction applicable to contracts.
Under statutory rules of contract interpretation, the mutual intention of the parties at the time the
contract is formed governs its interpretation. (Civ. Code, § 1636.) Such intent is to be inferred, if
possible, solely from the written provisions of the contract. (Id., § 1639.) The 'clear and explicit'
meaning of these provisions, interpreted in their 'ordinary and popular sense,' controls judicial
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interpretation unless 'used by the parties in a technical sense, or unless a special meaning is given to
them by usage.' (Id., §§ 1638, 1644.) (3) If the meaning a layperson would ascribe to the language
of a contract of insurance is clear and unambiguous, a court will apply that meaning.” (Montrose
Chemical Corp. v. Admiral Ins. Co. (1995) 10 Cal.4th 645, 666-667 [42 Cal.Rptr.2d 324, 897 P.2d
1].) ( 1c) Applying these settled rules of policy construction to the language of the Scottsdale
policy, Scottsdale's exposure was excess to all other primary insurance available to Carley, Cal
Coast and *339  the CRA. The trial court found that United was one of several insurers providing
primary coverage for the defense and indemnity of the underlying actions. That finding is not
challenged by United in this appeal.


2. An Excess Insurer Has No Duty to Defend Until
the Underlying Insurance Has Been Exhausted


(4) It is settled under California law that an excess or secondary policy does not cover a loss, nor
does any duty to defend the insured arise, until all of the primary insurance has been exhausted.
(See Iolab Corp. v. Seaboard Sur. Co. (9th Cir. 1994) 15 F.3d 1500, 1504.) The leading California
case on the point is Olympic Ins. Co. v. Employers Surplus Lines Ins. Co. (1981) 126 Cal.App.3d
593 [178 Cal.Rptr. 908]. In that case, as here, the secondary insurance had been written as “specific
excess” to one of two primary policies and provided $2 million in coverage. The primary policy
seconded by that excess policy provided only $20,000 in coverage. The other primary policy
provided $1 million. The underlying wrongful death actions were settled for the sum of $495,000
after a defense expenditure of nearly $143,000. A declaratory relief action was brought in which a
judgment was sought requiring the excess insurer to contribute to both the amount of the settlement
and the defense costs. The court held that since all of the primary insurance had not been exhausted
by the settlement, the excess insurer had no obligation to provide a defense or contribute to the
settlement. It did not matter that the primary policy to which the secondary policy had been
specifically excess had itself been exhausted. “A secondary policy, by its own terms, does not
apply to cover a loss until the underlying primary insurance has been exhausted. This principle
holds true even where there is more underlying primary insurance than contemplated by the terms
of the secondary policy.” (Id., at p. 600, italics added; see also McConnell v. Underwriters at
Lloyds (1961) 56 Cal.2d 637, 646 [16 Cal.Rptr. 362, 365 P.2d 418], disapproved on another point
in Reserve Insurance Co. v. Pisciotta (1982) 30 Cal.3d 800, 814 [180 Cal.Rptr. 628, 640 P.2d 764];
Lamb v. Belt Casualty Co. (1935) 3 Cal.App.2d 624, 633-634 [40 P.2d 311].)


(5) The California general rule that all primary insurance must be exhausted before a secondary
insurer will have exposure favors and results in what is called “horizontal exhaustion.” This is
contrasted with “vertical exhaustion” where coverage attaches under an excess policy when the
limits of a specifically scheduled underlying policy is exhausted and the language *340  of the
excess policy provides that it shall be excess only to that specific underlying policy. 6
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6 If an excess policy states that it is excess over a specifically described policy and will cover
a claim when that specific primary policy is exhausted, such language is sufficiently clear to
overcome the usual presumption that all primary coverage must be exhausted. However, that
is not the case here. As the quoted provisions of Scottsdale's policy make clear (see ante), it
was intended to be excess to all underlying insurance, whether such insurance was described
in the schedule of underlying insurance or not.


(1d) This is a particular problem in continuous loss cases, such as the one before us. In such
cases, primary liability insurers may have exposure to defend (and perhaps indemnify) claims
arising before or after the effective dates of such policies. As a result of the Supreme Court's
conclusion that a continuing or progressively deteriorating condition which causes damage or
injury throughout more than one policy period will potentially be covered by all policies in
effect during those periods (Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th
at pp. 686-687), the “horizontal exhaustion” versus “vertical exhaustion” issue will become an
increasingly common one to be resolved.


As we find to be the case here, primary policies may have defense and coverage obligations
which make them underlying insurance to excess policies which were effective in entirely
different time periods and which may not have expressly described such primary policies as
underlying insurance. Absent a provision in the excess policy specifically describing and limiting
the underlying insurance, a horizontal exhaustion rule should be applied in continuous loss cases
because it is most consistent with the principles enunciated in Montrose. In other words, all of the
primary policies in force during the period of continuous loss will be deemed primary policies to
each of the excess policies covering that same period. Under the principle of horizontal exhaustion,
all of the primary policies must exhaust before any excess will have coverage exposure.


3. Scottsdale Had No Obligation to Provide a Defense
Given the foregoing rules and the express provisions in its excess policy, Scottsdale had no duty
to provide a defense until there had been exhaustion of all of the primary policies. Although
State Farm's liability limits were reached and exhausted, United's clearly were not. Indeed, the
underlying cases were all finally resolved by settlement on December 14, 1990, and, as of that
time, United still had not exhausted its policy limits. Scottsdale's responsibility to respond was
not triggered by State Farm's exhaustion; not until exhaustion of all primary policies, including
United's, would Scottsdale have had any duty to provide a defense to the insureds. *341


United argues that Scottsdale's policy expressly provides that it is excess to State Farm's policy and
that its duty to participate in the defense arose upon State Farm's exhaustion. United also contends
that since its third policy expired before the effective date of Scottsdale's policy, then United's
policy could not be “underlying insurance” within the meaning of Scottsdale's policy. We reject
both arguments.
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First, as we have quoted above, the “drop down” provisions of the Scottsdale policy are contained
in the “Limits of Liability” section. The relevant provision requires “exhaustion” before the drop
down obligation will arise. United's reliance on this language is misplaced. Indeed, United's
argument necessarily begs the very question on which our resolution of this matter depends:
Has exhaustion occurred or not? What is required for exhaustion to occur is clearly set out in
other portions of the Scottsdale policy's insuring clauses. Those other provisions do not limit
the coverage of the Scottsdale policy to only the “excess” over the State Farm limits, but
expressly extends it to “the applicable limits of any other underlying insurance collectible by the
[insureds].” (Italics added.) The only reasonable interpretation of this policy language is that the
term “underlying insurance” must be read to include all available primary insurance, not just the
policy expressly listed on the schedule of underlying insurance. This conclusion is confirmed and
reinforced by the “Defense” and “Other Insurance” sections of the Scottsdale policy which contain
additional and consistent provisions which compel rejection of United's contention. The coverage
provided by United clearly was “other underlying insurance” within the meaning of Scottsdale's
policy. As one court put it, “[w]e must conclude that when a policy which provides excess
insurance above a stated amount of primary insurance contains provisions which make it also
excess insurance above all other insurance which contributes to the payment of the loss together
with specifically stated primary insurance, such clause will be given effect as written.” (Peerless
Cas. Co. v. Continental Cas. Co. (1956) 144 Cal.App.2d 617, 626 [301 P.2d 602], italics added.) In
other words, an excess insurer can require in its policy that all primary insurance be first exhausted.
Consistent with the horizontal exhaustion rule, that is what Scottsdale effectively did in this case.
Because exhaustion of all available primary (or underlying) insurance never occurred, Scottsdale's
duty, under the terms of its policy, to “drop down” and provide a defense never arose.


United's second argument must fail because it ignores the implications of the Supreme Court's
continuing loss conclusion in Montrose. Although that court did not deal with the issue of
horizontal exhaustion, it did make it clear that all primary insurers on the risk during the period
when a continuing loss *342  caused damage would be required to provide a defense. Thus,
even though United's policy had expired, it was still required to provide the common insureds a
defense to the claims arising from the continuing subsidence loss which had caused damage during
its policy period. Therefore, United's policy, despite its expiration, constituted “other underlying
insurance” under Scottsdale's policy. Given the rules announced in Montrose, it does not matter
that United's third policy had expired prior to the effective date of Scottsdale's policy.


For these reasons, Scottsdale's duty to provide a defense was never triggered and the underlying
actions were all settled and resolved prior to exhaustion of all of the primary policies. Thus, all
defense expenditures were incurred by one or more primary insurers without exhausting the policy
limits of all of the primary policies. Therefore, Scottsdale had no duty to provide a defense and
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thus has no obligation to contribute to the cost of that defense and the trial court's judgment in
favor of Scottsdale was correct.


Disposition
The judgment is affirmed. Scottsdale shall recover its costs on appeal.


Klein, P. J., and Kitching, J., concurred.
A petition for a rehearing was denied November 27, 1996. *343
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192 A.D.2d 652
Supreme Court, Appellate Division, Second Department, New York.


In the Matter of CRUM & FORSTER ORGANIZATION, Petitioner–Respondent,
v.


David MORGAN, Respondent–Respondent,
Eveready Insurance Company, Appellant. (Matter No. 1)


In the Matter of EVEREADY INSURANCE COMPANY, Appellant,
v.


David MORGAN, et al., Respondents. (Matter No. 2)


April 19, 1993.


Synopsis
Automobile insurer sought to join second insurer in arbitration proceeding concerning insured's
uninsured motorist claim. The Supreme Court, Nassau County, Saladino, J., held for second
insurer, and appeal was taken. The Supreme Court, Appellate Division, held that, where passenger
was injured in automobile owned and operated by an uninsured motorist, both passenger's and
his father's automobile insurers were liable for pro rata share of any uninsured motorist benefits
awarded to passenger.


Reversed.


West Headnotes (2)


[1] Insurance Proration and Allocation
Where passenger was injured in automobile owned and operated by an uninsured motorist,
both passenger's and his father's automobile insurers were liable for pro rata share of
any uninsured motorist benefits awarded to passenger; passenger, who resided in same
household as father, was insured under both policies, each of which contained identical
“other insurance” provisions.


5 Cases that cite this headnote


[2] Insurance Contribution Among Insurers
Insured's failure to provide automobile insurer with prompt notice of uninsured motorist
claim did not prevent second insurer from obtaining contribution from first insurer; second
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insurer received timely notice of accident and was able to conduct investigation of claim,
which it disclosed to first insurer as soon as it learned of insured's coverage under separate
policy, interests of the two insurers with respect to the claim were essentially identical,
and first insurer could show no prejudice from receiving late notice.


6 Cases that cite this headnote


Attorneys and Law Firms


**472  Wollerstein and Futoran, Lake Success (Marshall D. Sweetbaum, of counsel), for
appellant.


Kenneth Adler, Melville (Oliver Hull of counsel), for petitioner-respondent Crum & Forster
Organization, and respondents-respondents Crum & Forster Ins. Co. and North River Ins. Co.


Before BALLETTA, J.P., and EIBER, RITTER and SANTUCCI, JJ.


Opinion


MEMORANDUM BY THE COURT.


*652  In a proceeding to stay arbitration of an uninsured motorist claim, and a cross proceeding,
inter alia, for a stay of arbitration pending joinder of North River Insurance Company as a party to
the arbitration, Eveready Insurance Company appeals from an order of the Supreme Court, Nassau
**473  County (Saladino, J.), entered February 11, 1991, which granted the application of Crum
& Forster Organization and North River Insurance Company for a permanent stay of arbitration,
and, in effect, denied its cross petition.


ORDERED that the order is reversed, on the law, with costs payable by Crum & Forster
Organization, Crum & Forster Insurance Company, and North River Insurance Company, the
petition is dismissed, the cross petition of Eveready Insurance Company is granted to the extent
that it is declared that Eveready Insurance Company and North River Insurance Company shall
be responsible for payment on a pro rata basis of any award made to the respondent-respondent
David Morgan on the subject uninsured motorist claim, and the parties are directed to proceed to
arbitration of that claim.


The pertinent facts underlying this matter are not in dispute. On August 2, 1987, the respondent-
respondent David Morgan was injured while riding as a passenger in an automobile owned and
operated by an uninsured motorist. On the date of the accident, Morgan owned a vehicle which
was *653  insured by Eveready Insurance Company (hereinafter Eveready). The Eveready policy
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contains a standard uninsured motorist endorsement providing coverage with limits of $10,000 for
each person and $20,000 for each accident. Morgan also resided in the same household with his
father at the time of the accident. Morgan's father owned several vehicles, at least one of which was
insured by North River Insurance Company (hereinafter North River). It is conceded that North
River's policy contains the identical uninsured motorist endorsement, with the same coverage
limits. Under the terms of the endorsement, Morgan, a relative residing in the same household as
his father, qualified as an insured entitled to uninsured motorist coverage.


Morgan promptly reported the accident to Eveready and made a claim for uninsured motorist
benefits under the policy covering his own vehicle. Eveready conducted an investigation which
confirmed that the automobile involved in the accident was uninsured and further disclosed that
Morgan was residing in the same household as his father. Eveready contacted, in writing, the other
insurers of the vehicles owned by Morgan's father, including North River, disclosed the results
of its investigation, and requested that the other insurers contribute towards payment of Morgan's
claim on a pro rata basis. In or about July 1990 Morgan served an amended demand for arbitration
naming both Eveready and North River as respondents. Morgan claimed that he was entitled to an
award of $10,000, and that each insurer was responsible for payment of one-half of the claim.


North River commenced a proceeding to stay arbitration of Morgan's uninsured motorist claim.
It was alleged that Eveready was solely responsible for the claim because its policy is primary,
while North River's policy is excess. Further, North River alleged that Morgan had not provided
it with timely notice of the claim.


[1]  Eveready brought a cross petition alleging, inter alia, that Morgan qualifies as an insured
under both policies and the respective insurers are therefore obligated to pay any amount awarded
to Morgan on a pro rata basis. Eveready argued that North River was diligently put on notice of
the claim as soon as it was learned that Morgan was residing in the same household as his father.


The Supreme Court, relying on Matter of Country–Wide Ins. Co. v. Wagoner, 45 N.Y.2d 581,
412 N.Y.S.2d 106, 384 N.E.2d 653, concluded that Eveready is the primary obligor for uninsured
motorist coverage and North River's policy is only “excess”. Accordingly, the petition was *654
granted. On appeal, Eveready contends that the court's reliance on Matter of Country–Wide Ins.
Co. v. Wagoner, supra is misplaced based on the facts in the case at bar. We agree.


In Country–Wide, the claimant, while operating his own vehicle, was injured by an uninsured
motorist. Because the claimant's own policy provided primary coverage while he was operating
or occupying his own vehicle, the court concluded that the **474  exposure of Aetna Insurance
Company, which had issued a family policy to the claimant's father, was that of an excess insurer.
This determination was based on application of the “other insurance” provision of the uninsured
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motorist endorsement (Matter of Country–Wide Ins. Co. v. Wagoner, supra, at 585, 412 N.Y.S.2d
106, 384 N.E.2d 653).


Here, the language of the “other insurance” provision applicable in Country–Wide is identical to
the language used in the endorsements of the policies issued by both Eveready and North River.
However, the claimant Morgan was not operating or occupying his own vehicle at the time of
the accident, nor was he operating the uninsured tort-feasor's vehicle. Thus, unlike the situation
in Country–Wide, there was no primary coverage, and the “excess coverage” provision of North
River's policy does not apply. Under the circumstances, the uninsured motorist coverage provided
to Morgan under both policies is identical, and pursuant to the “other insurance” provisions, both
insurers are responsible to pay any amount that may be awarded to Morgan on a pro rata basis (see,
Public Ser. Mut. Ins. Co. v. Katcher, 36 N.Y.2d 295, 299–300, 367 N.Y.S.2d 752, 327 N.E.2d 799;
Federal Ins. Co. v. Atlantic Nat. Ins. Co., 25 N.Y.2d 71, 78–79, 302 N.Y.S.2d 769, 250 N.E.2d
193; cf., Lumber Mutual Ins. Co. v. Lumberman's Mutual Cas. Co., 186 A.D.2d 637, 588 N.Y.S.2d
630; Federal Ins. Co. v. Empire Mutual Ins. Co., 181 A.D.2d 568, 569, 581 N.Y.S.2d 56).


[2]  We conclude further that the failure of Morgan to provide North River with notice of the
claim more promptly should not prevent Eveready from obtaining contribution. Eveready received
timely notice of the accident and was able to conduct an investigation of the claim. The results
of the investigation were disclosed to North River as soon as Eveready learned that Morgan was
covered by other similar insurance. The notice given to North River was reasonable under the
circumstances (see, Matter of Lloyd [MVAIC], 23 N.Y.2d 478, 482, 297 N.Y.S.2d 563, 245 N.E.2d
216). Moreover, since the interests of the two carriers with respect to Morgan's claim are essentially
identical, Eveready's claim for contribution should not be precluded by the purported failure of
North River to receive timely notice unless some prejudice is shown (cf., Unigard Sec. Ins. Co.
v. North Riv. Ins. Co., 79 N.Y.2d 576, 583–584, 584 N.Y.S.2d 290, 594 N.E.2d 571). Here, North
River has not alleged *655  that the delay in receiving notice was prejudicial, nor do we see any
basis in this record for it to make such claim. Accordingly, we conclude that the arbitration should
proceed with both insurers as parties.


All Citations


192 A.D.2d 652, 596 N.Y.S.2d 472
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Supreme Court of California


DART INDUSTRIES, INC., Plaintiff and Respondent,
v.


COMMERCIAL UNION INSURANCE COMPANY, Defendant and Appellant.


No. S086518.
Aug. 19, 2002.


SUMMARY


An insured under a comprehensive general liability insurance policy brought an action for
declaratory relief and damages, alleging that the policy, now lost, obligated defendant insurer
to defend and indemnify plaintiff in actions against it arising from its sale and marketing
of diethylstilbestrol (DES). The trial court found that plaintiff introduced sufficient secondary
evidence to prove the substance of the policy's material provisions, and it rendered judgment for
plaintiff. (Superior Court of Los Angeles County, No. C519554, Loren Miller, Jr., Judge.) The
Court of Appeal, Second Dist., Div. One, No. B129601, ruling that plaintiff was required to prove
the actual words of the policy's provisions, reversed the judgment.


The Supreme Court reversed the judgment of the Court of Appeal and remanded the cause to that
court for proceedings consistent with the Supreme Court's opinion. The court held that when it is
undisputed, as in this case, that there was an insurance policy covering the relevant time period and
the policy was lost in good faith and not recovered after diligent search, there is no reason, under
the laws of contracts and evidence, why secondary evidence that attests to the substance but not
the precise language of an insurance policy should be insufficient as a matter of law to establish
the insurer's contractual obligations. The court further held that substantial evidence supported
the trial court's finding that the lost policy provided occurrence-based coverage and that such
coverage included claims for injuries caused by DES exposure during the policy term but not
manifesting until after the term ended. Substantial evidence also supported the trial court's finding
that the limits of coverage under the policy were $100,000 per person and $300,000 per occurrence,
with a $300,000 product liability aggregate limit per year. Finally, the court held, the trial court
did not err in finding that defendant had the burden of proving the existence and terms of any
“other insurance” clause, if any, in the policy and that it failed to do so. (Opinion by Moreno, J.,
with George, C. J., Kennard, Baxter, Werdegar, and Chin, JJ., concurring. Concurring opinion by
Brown, J. (see p. 1081).) *1060
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HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
Lost and Destroyed Instruments § 5--Evidence and Proof--Degree of Proof of Contents.
A corollary to the rule that the contents of lost documents may be proved by secondary evidence
is that the law does not require the contents of such documents be proved verbatim. The substance
of the lost or destroyed document is all that is required.


(2)
Lost and Destroyed Instruments § 5--Evidence and Proof--Secondary Evidence--Compliance with
General Rules of Evidence.
Secondary evidence that is used to prove the contents of a lost or destroyed document must comply
with the rules governing the admissibility of evidence generally, including relevance (Evid. Code,
§ 351) and the hearsay rule (Evid. Code, § 1200 et seq.).


(3)
Insurance Contracts and Coverage § 128--Actions--Evidence--Presumptions and Burden of
Proof--Scope of Coverage and Exclusions.
In an action on an insurance policy that has not been lost or destroyed, the burden is on the insured
to establish that the occurrence forming the basis of the claim is within the scope of coverage.
Once the insured has made this showing, the burden is on the insurer to prove that the claim is
specifically excluded. This rule applies irrespective of whether the dispositive policy language is
found in clauses described as exclusions, exceptions, limitations, conditions, or endorsements. It
is the function served by policy language, not the location of the language, that is determinative.


(4)
Lost and Destroyed Instruments § 5--Evidence and Proof--Insurance Policy--Burden of Proof.
Where an insurance policy has been lost or destroyed without fraudulent intent on the insured's
part, the insured has the burden of proving the fact that he or she was insured under the lost policy
during the period in issue, and the substance of each policy provision essential to the claim for
relief, that is, essential to the particular coverage that the insured claims. Which provisions those
are will vary from case to case. In turn, the insurer has the burden of proving the substance of
any policy provisions essential to the defense, that is, any provision that functions to defeat the
insured's claim. Those provisions, too, will be case-specific.


(5a, 5b)
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Insurance Contracts and Coverage § 128--Actions--Evidence-- Presumptions and Burden of
Proof--Lost Policy--Existence and Terms of Coverage:Lost and Destroyed Instruments *1061  §
5--Evidence and Proof-- Insurance Policy.
In an action for declaratory relief and damages by an insured under a comprehensive general
liability insurance policy, in which plaintiff asserted that the policy, which was now lost, obligated
defendant insurer to defend and indemnify plaintiff in actions against it arising from its sale and
marketing of diethylstilbestrol, the trial court did not err in ruling that plaintiff had to prove with
secondary evidence the existence and terms of the coverage material to the risk at issue, but that
it did not have to prove the policy's contents verbatim. When it is undisputed, as in this case, that
there was an insurance policy covering the relevant time period and the policy was lost in good
faith and not recovered after diligent search, there is no reason, under the laws of contracts and
evidence, why secondary evidence that attests to the substance but not the precise language of
an insurance policy should be insufficient as a matter of law to establish the insurer's contractual
obligations.


[See 2 Witkin, Cal. Evidence (4th ed. 2000) Documentary Evidence, § 31 et seq.; West's Key
Number Digest, Lost Instruments  8(3).]


(6)
Insurance Contracts and Coverage § 1--Manuscript Policy:Words, Phrases, and Maxims--
Manuscript Policy.
Insurance policies are usually issued on standard forms containing terms and conditions drafted by
the insurer. Often, the insurer is willing to modify or change the standard forms by endorsements.
Sometimes, the policy issued is entirely nonstandard and drafted for the particular risk undertaken-
a so-called manuscript policy.


(7)
Insurance Contracts and Coverage § 129--Actions--Evidence--To Support Findings--Lost Policy--
Scope of Coverage.
In an action for declaratory relief and damages by an insured under a comprehensive general
liability insurance policy, in which plaintiff asserted that the policy, which was now lost, obligated
defendant insurer to defend and indemnify plaintiff in actions against it arising from its sale and
marketing of diethylstilbestrol (DES), substantial evidence supported the trial court's finding that
the lost policy provided occurrence-based coverage and that such coverage included claims for
injuries caused by DES exposure during the policy term but not manifesting until after the term
ended. An employee of the insurance agent for defendant during the relevant period provided
direct and sufficiently detailed testimony that the policy contained an occurrence-based coverage
provision. That testimony was not required to be corroborated, since the testimony of a single
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witness is sufficient to support a judgment, but there was corroborative evidence in the form of two
other occurrence-based product liability claims against plaintiff that defendant had paid. *1062


(8)
Insurance Contracts and Coverage § 129--Actions--Evidence--To Support Findings--Lost Policy--
Limits of Coverage.
In an action for declaratory relief and damages by an insured under a comprehensive general
liability insurance policy, in which plaintiff asserted that the policy, which was now lost, obligated
defendant insurer to defend and indemnify plaintiff in actions against it arising from its sale and
marketing of diethylstilbestrol, substantial evidence supported the trial court's finding that the
limits of coverage under the policy were $100,000 per person and $300,000 per occurrence, with
a $300,000 product liability aggregate limit per year. An employee of the insurance agent for
defendant stated in a letter that the person and occurrence limits were $100,000 and $300,000; his
source for the information was a partner of the agent. Whatever is said by an agent in the making
of a contract or accompanying the performance of an act within the scope of the agent's authority
is in legal effect said by his or her principal. Since at the time the letter was written, the insurance
agent was still acting for defendant, and the partner was still associated with the agent, the trial
court did not err in admitting the letter as a party admission. As to the aggregate limit, the trial
court properly relied on direct testimony of an employee of the agent.


(9)
Insurance Contracts and Coverage § 129--Actions--Evidence--To Support Findings--Lost Policy--
Length of Policy Term.
In an action for declaratory relief and damages by an insured under a comprehensive general
liability insurance policy, in which plaintiff asserted that the policy, which was now lost, obligated
defendant insurer to defend and indemnify plaintiff in actions against it arising from its sale and
marketing of diethylstilbestrol, substantial evidence supported the trial court's finding that the lost
policy provided coverage for a single five-year term. The trial court relied on certain documentary
exhibits regarding retrospective premium adjustments that expressly referred to a single policy,
and this was corroborated by the testimony of an employee of defendant's insurance agent to the
same effect.


(10)
Insurance Contracts and Coverage § 9--Double Insurance--When Other Insurance Clause is
Relevant.
Other insurance clauses limit an insurer's liability to the extent that other insurance may cover
the same loss. Such clauses become relevant only where several insurers insure the same risk at
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the same level of coverage. Any other insurance dispute cannot arise between excess and primary
insurers.


(11)
Insurance Contracts and Coverage § 129--Actions--Evidence--To Support Findings--Lost Policy--
Existence and Terms of Other *1063  Insurance Clause.
In an action for declaratory relief and damages by an insured under a comprehensive general
liability insurance policy, in which plaintiff asserted that the policy, which was now lost, obligated
defendant insurer to defend and indemnify plaintiff in actions against it arising from its sale and
marketing of diethylstilbestrol, the trial court did not err in finding that defendant had the burden
of proving the existence and terms of any “other insurance” clause, if any, and that it failed to do
so. Ignorance of the precise type of other insurance clause in a lost policy cannot be used to defeat
the insurer's obligations altogether. The evidence was undisputed that defendant was a primary
insurer during the relevant time period. Thus, even if the insurer had a “null and void with excess”
other insurance clause, all that would be established is that it had a right to seek some kind of
contribution from successive insurers also liable to plaintiff. Defendant would not be relieved of
its defense and indemnity obligations.
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Amy Bach; Anderson Kill & Olick and John A. MacDonald for United Policyholders as Amicus
Curiae on behalf of Plaintiff and Respondent.


MORENO, J.


This appeal requires us to determine what an insured must prove in order to establish its rights
under a lost or destroyed insurance policy. The trial court found that the insured had introduced
sufficient secondary evidence to prove the substance of the policy's material provisions, and
rendered judgment for the insured. The Court of Appeal held that the insured was required instead
to prove the actual words of those provisions, and reversed the judgment. As will appear, we
conclude that the holding was erroneous, and therefore reverse the Court of Appeal's judgment,
with some issues outside the scope of review to be determined on remand.


Facts
From the 1940's until the late 1960's, Rexall Drug Company (Rexall), predecessor in interest
of plaintiff Dart Industries, Inc. (Dart), was one of a number of pharmaceutical companies that
manufactured and marketed the prescription drug diethylstilbestrol (DES), a synthetic estrogen
widely used at the time to prevent miscarriages.


Throughout this period, Rexall carried comprehensive general liability (CGL) insurance under
policies issued in sequence by its three primary *1065  carriers: Employers Liability Assurance
Corporation, Ltd. (Employers), predecessor in interest of defendant Commercial Union Insurance
Corporation (Commercial Union), for the years 1946-1951; Liberty Mutual Insurance Company
(Liberty Mutual), for the years 1951-1966; and Continental Insurance Company (Continental), for
the years 1967-1981.


From the mid-1970's onward, a large number of claimants alleging personal injuries caused by
exposure to DES began filing actions for damages against DES manufacturers nationwide. The
majority of claimants were adult women whose mothers had ingested DES while the claimants
were in utero and who, when they reached childbearing age themselves, manifested precancerous
and cancerous vaginal and cervical lesions, as well as various deformities of their reproductive
organs resulting in infertility or miscarriages. (See generally Brown v. Superior Court (1988) 44
Cal.3d 1049 [245 Cal.Rptr. 412, 751 P.2d 470]; Sindell v. Abbott Laboratories (1980) 26 Cal.3d
588 [163 Cal.Rptr. 132, 607 P.2d 924, 2 A.L.R.4th 1061].) Many of the complaints were filed
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against Dart, both in California and in other jurisdictions, alleging exposure to DES in each of the
foregoing time periods. Dart tendered the defense of these actions to Commercial Union, Liberty
Mutual, and Continental. All three carriers denied coverage and refused to provide a defense.


In October 1984, Dart filed the present action for declaratory relief and damages against
Commercial Union, Liberty Mutual, and Continental. The primary relief sought was a declaratory
judgment (Code Civ. Proc., § 1060) establishing that the policies defendants sold to Dart and its
predecessor obligate them to provide a defense to the DES actions and to indemnify Dart for any
liability assessed against it in those actions.


In October 1986, Dart settled with Liberty Mutual and Continental. Commercial Union declined
to participate in the settlement. The remaining issue in the case, accordingly, was whether Dart
was entitled to a defense and indemnity from Commercial Union under the policy in effect for
the period of September 1, 1946, to September 1, 1951, i.e., Employers Policy No. CL92302. 1


The question was complicated by the undisputed fact that the policy is lost and neither party has
been able to find it or a copy of it. This fact, as we shall see, has led to the principal issue of law
we address in this case.


1 Although the policy was actually issued by Employers, Commercial Union succeeded to
Employers' liabilities. For simplicity, therefore, we shall generally refer to the policy as
if it had been issued by Commercial Union. Likewise, our references to Dart include its
predecessor Rexall.


This case has a long and convoluted procedural history, and has been the subject of no fewer than
four appeals and four decisions of the Court of Appeal. We briefly review that history. *1066


After various pretrial proceedings, Dart moved for preference in trial setting. The motion was
denied, and shortly thereafter the court dismissed the action for failure to bring it to trial within
five years. (Code Civ. Proc., §§ 583.310, 583.360.) Dart appealed. In the first appeal, the Court
of Appeal held the trial court abused its discretion in denying the motion for preference, and
reversed and remanded for trial. (Dart Industries, Inc. v. Commercial Union Ins. Co. (Feb. 28,
1992, B047651) [nonpub. opn.] (Dart Industries I).) The court also concluded that the trial court
had properly denied Dart's motion for summary judgment, and held that at trial Dart must prove the
contents of the insurance policy by a preponderance of evidence, rejecting Commercial Union's
contention that proof must be by clear and convincing evidence.


The case was initially tried in 1993 before Judge Newell Barrett, sitting without a jury. Dart
undertook to prove the existence and the substance of the material terms of the lost policy by means
of the testimony of Charles Pyne, an employee of Obrion, Russell & Co. (Obrion), which served
as the insurance agent of Employers, Commercial Union's predecessor and a broker for the Dart
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account during the relevant period, as well as by various items of documentary evidence. Judge
Barrett entered a minute order announcing a tentative decision in favor of Commercial Union on
the ground that Dart had not proved the lost policy's limits of liability. Dart requested a statement
of decision (Code Civ. Proc., § 632), but Judge Barrett died before issuing such a statement. A
second judge thereupon signed a judgment for Commercial Union based on Judge Barrett's minute
order. Dart appealed and the Court of Appeal reversed the judgment on the ground that a second
judge is not authorized to sign a judgment based only on the first judge's tentative decision. (Dart
Industries, Inc. v. Commercial Union Ins. Co. (May 26, 1995, B083165) [nonpub. opn.].)


The case was assigned for retrial to Judge Loren Miller, Jr. By stipulation, the parties submitted
the matter to him for decision on the basis of the record of the first trial, including the reporter's
and clerk's transcripts and the exhibits, a videotape of the testimony given at the first trial, and new
briefs. After reviewing this record, Judge Miller entered a minute order announcing a tentative
decision in favor of Dart. He then issued a statement of decision at Commercial Union's request,
and entered judgment accordingly. Commercial Union appealed.


The Court of Appeal held that Judge Miller's statement of decision was insufficient as a matter
of law because it failed to adequately explain the factual or legal basis for his decision on a
number of issues identified by Commercial Union and deemed by the Court of Appeal to constitute
“principal controverted issues at trial” (Code Civ. Proc., § 632). On this ground, *1067  the Court
of Appeal reversed the judgment with directions to Judge Miller to issue a new statement of
decision addressing certain additional issues and to enter a new judgment based thereon. (Dart
Industries, Inc. v. Commercial Union Ins. Co. (June 27, 1997, B105886) [nonpub. opn.].)


As directed by the Court of Appeal and after further hearing, Judge Miller issued a substantially
more detailed 29-page statement of decision and judgment. In the statement of decision, the court
reviewed at length the evidence to support its findings that (1) Dart conducted a diligent and
exhaustive search for the lost policy, but was unable to find it; (2) Dart proved the existence
of the policy by secondary evidence; (3) the policy was a “manuscript policy, meaning that it
was custom tailored to the insured,” rather than a standard form; (4) the policy covered Dart's
predecessor Rexall for the single five-year term from September 1, 1946, to September 1, 1951; (5)
the policy provided coverage for product liability claims for bodily injuries occurring during the
policy period, including injuries caused by DES exposure during that period but not manifesting
themselves until after the period ended; (6) the policy provided occurrence-based coverage that
would cover injuries initiated by the ingestion of the drug during the policy period but manifesting
after that period; (7) the policy's limits of liability were $100,000 per person and $300,000 per
occurrence or accident, with a $300,000 annual product liability aggregate limit; (8) the policy
did not contain a deductible; and (9) the policy covered defense costs separately from the limits
of liability.
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The court then reviewed the case law to support its conclusion that the “trigger of coverage”
under the policy was exposure to DES rather than manifestation of the ensuing injury many years
later. Because Dart's several primary insurance carriers (Commercial Union, Liberty Mutual, and
Continental) proposed different triggers of coverage, the court recognized the potential for either
inadequate recovery or double recovery of benefits; to avoid that result, the court found equitable
—and adopted—the method of allocating the insurers' obligations devised by the parties, i.e., that
Commercial Union should pay only 50 percent of the costs of defense and indemnity in actions
against Dart arising from DES exposure during the 1946-1951 policy period.


In the ensuing judgment, entered on December 21, 1998, the court (1) declared the parties' rights
and liabilities under the policy in accord with the foregoing statement of decision; (2) awarded
Dart damages of some $1.9 million for local defense costs, $550,000 for the allocated portion
of the insured's national coordinating defense counsel costs, and $260,000 for indemnity, plus
prejudgment interest through 1992 of some $1.4 million; and *1068  (3) declared that Dart
is entitled to recover from Commercial Union 50 percent of the defense costs and settlements
incurred by Dart after 1992 in actions for damages arising from DES exposure during the
1945-1951 policy period. Commercial Union appealed again.


The Court of Appeal again reversed the judgment, this time on the ground that the evidence was
insufficient to support the findings of the trier of fact on the material terms of the lost policy,
principally because Dart failed to produce the actual language of the policy. From Dart's earlier
stipulation to retry the case on the record of the first trial, the Court of Appeal inferred that Dart
has conceded it has no additional evidence to offer, and on that ground remanded the cause to the
trial court with directions to enter judgment in favor of Commercial Union.


Dart petitioned for review. We granted its petition to determine what an insured must prove in order
to establish its rights under a lost insurance policy, and whether the Court of Appeal correctly held
that the evidence in the case at bar was insufficient to support the trial court's findings regarding
the contents of the lost policy.


I
We begin with the statutory law. Evidence Code section 1521, subdivision (a), provides that “[t]he
content of a writing may be proved by otherwise admissible secondary evidence,” excepting
when “[a] genuine dispute exists concerning material terms of the writing and justice requires
the exclusion” or when “[a]dmission of the secondary evidence would be unfair.” The admission
of oral testimony regarding the contents of a writing is specifically governed by section 1523,
which provides, in pertinent part, that such testimony is admissible “if the proponent does not have
possession or control of the original or a copy of the writing and ... [¶] ... [n]either the writing nor
a copy of the writing was reasonably procurable by the proponent by use of the court's process or
by other available means....” (Cf. Fed. Rules Evid., rule 1004(1), 28 U.S.C.)
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These statutes are codifications of the venerable common law rule that lost documents may be
proved by secondary evidence. In Folsom's Executors v. Scott (1856) 6 Cal. 460, 461, the court
stated: “The rule ... for the admission of secondary evidence of a lost paper, requires 'that a bona
fide and diligent search has been unsuccessfully made for it in the place where it was most likely
to be found;' and further, 'the party is expected to show that he has in good faith exhausted in a
reasonable degree all the sources of information and means of discovery which the nature of the
case would naturally suggest, and which were accessible to him.[']” *1069


As was elaborated in Kenniff v. Caulfield (1903) 140 Cal. 34 [73 P. 803] (Kenniff): “ 'If any
suspicion hangs over the instrument, or that it is designedly withheld, a rigid inquiry should be
made into the reasons for its non-production. But where there is no such suspicion, all that ought
to be required is reasonable diligence to obtain the original—in fact, courts in such cases are
extremely liberal.' ” (Id. at p. 42.) Questions whether the search was sufficient in scope and was
conducted in good faith are addressed to the discretion of the trial court, and will not be disturbed
on appeal absent abuse of discretion. (Id. at pp. 41-42; see also Guardianship of Levy (1955) 137
Cal.App.2d 237, 249-250 [290 P.2d 320].)


(1a) A corollary of the rule that the contents of lost documents may be proved by secondary
evidence is that the law does not require the contents of such documents be proved verbatim. In
Posten v. Rassette (1855) 5 Cal. 467, for example, the owner of real property gave a written power
of attorney to his agent, Parker. The document was accidentally destroyed by fire, but the owner
took no steps to revoke the power. A year later, acting on the same power, Parker sold the property
to a third person. This court affirmed a judgment recognizing the validity of the sale. At trial, the
notary who witnessed the deed of sale testified he had seen the power of attorney in question, that
it had authorized Parker to sell the property, and that the document had been destroyed by fire.
This court held that the testimony was sufficient to establish the existence, loss, and contents of
the power of attorney. “In the case of lost instruments where no copy has been preserved, it is not
to be expected that witnesses can recite its contents, word for word.” (Id. at p. 469.)


This rule was reaffirmed in Kenniff, supra, 140 Cal. 34. There the only evidence of the contents of
a lost and unrecorded deed to a parcel of real property was the testimony of the conveyancer who
drafted it: he identified the blank form he had used, and said he had copied into it a description of
the property taken from a prior deed of the property to the grantor and he was sure the deed was
to the lot in issue. Holding this testimony to be sufficient proof of the contents of the lost deed,
we stated: “It is not necessary, in order to admit evidence of the contents of a lost instrument, that
the witnesses should be able to testify with verbal accuracy to its contents; it is sufficient if they
are able to state it in substance.” (Id. at p. 43.) Subsequent cases are in accord. For example, in
Seaboard National Bank v. Ackerman (1911) 16 Cal.App. 55, when all record of a judgment in a
lawsuit had been destroyed by fire, the court reiterated: “ 'In the case of a lost instrument where
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no copy has been preserved, it is not to be expected that witnesses can state the contents, word for
word.' [Citation.] (2)(See fn. 2.), ( 1b) The substance of a lost or destroyed document is all that
is required.” *1070  (Id. at p. 58; accord, Von Hasseln v. Von Hasseln (1953) 122 Cal.App.2d 7,
13 [264 P.2d 205].) 2


2 Secondary evidence, of course, must comply with the rules governing the admissibility of
evidence generally, including relevance (Evid. Code, § 351) and the hearsay rule (id., § 1200
et seq.).


The lost document cases illustrate a few of the many types of secondary evidence that courts have
admitted to prove the contents of a missing instrument. For example, courts have often admitted
oral testimony for this purpose. (Kenniff, supra, 140 Cal. at p. 43; Posten v. Rassette, supra, 5
Cal. at pp. 469-470; Robinson v. Thornton (1969) 271 Cal.App.2d 605, 611-612 [76 Cal.Rptr.
835] [lost contract to repurchase gas lease; testimony of contracting party]; Guardianship of Levy,
supra, 137 Cal.App.2d at p. 249 [testimony of recipient of lost letters]; Deacon v. Bryans (1928) 88
Cal.App. 322, 325 [testimony of witness who saw lost promissory notes]; Seaboard National Bank
v. Ackerman, supra, 16 Cal.App. at p. 57 [testimony establishing record of judgment destroyed by
fire]; Hedstrom v. Union Trust Co. (1908) 7 Cal.App. 278, 286 [94 P. 386] [testimony of drafter of
lost lease].) Courts have also admitted a standard form of the lost document (Kenniff, supra, 140
Cal. at p. 43 [blank form used in drafting lost deed]), as well as evidence of a routine practice of
a party (Amoco Production Co. v. United States (10th Cir. 1980) 619 F.2d 1383, 1389-1390 [lost
deed; grantor's routine practice of reserving a mineral interest in all property deeded]).


The use of secondary evidence was affirmed in the only two published California decisions
involving lost insurance policies. In Clendenin v. Benson (1931) 117 Cal.App. 674, a driver sued
for damages to his automobile caused by a collision with the defendant's truck, and his insurer
joined a subrogation cause of action. The court rendered judgment for the insurer even though the
latter could not produce the policy at trial. Affirming the judgment, the Court of Appeal held that
the evidence “shows that a diligent and bona fide but unsuccessful search for the document was
made at the place where it was most likely to be found; further, the contents of the policy were
sufficiently shown by the testimony of employees of the insurer and by its records.” (Id. at p. 678.)


In Rogers v. Prudential Ins. Co. (1990) 218 Cal.App.3d 1132 [267 Cal.Rptr. 499], an employee who
became totally disabled while covered by a group major medical policy issued by the defendant
insurer sued after his benefits were terminated. Pursuant to company practice, the insurer had
destroyed its copies of the policy several years after terminating the plan; the plaintiff's copy had
been destroyed by fire, and he could produce only a brief announcement of the plan summarizing its
provisions and referring to *1071  the master policy for details of coverage. The insurer moved for
summary judgment on the ground that it was relieved of liability by the terms of the missing policy,
asking the court to determine those terms by construing the announcement alone. The court granted
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the motion. Reversing the ensuing judgment, the Court of Appeal explained that the trial court was
not limited to construing the announcement. “Contents of a lost or destroyed memorandum 'may be
shown by an unsigned copy or by oral evidence.' [Citation.] Such evidence may include testimony
of long-time ... employees [of the insurer] who were familiar with the policy's standard provisions,
or copies of other policies sold at the same time which utilized similar provisions.” (Id. at p. 1137.)


Having established that the contents of a lost insurance policy may be proved by secondary
evidence, the question remains—what precisely must be proved. (3) In an action on an insurance
policy that has not been lost or destroyed, it is well settled that “[t]he burden is on an insured to
establish that the occurrence forming the basis of its claim is within the basic scope of insurance
coverage. [Citations.] And, once an insured has made this showing, the burden is on the insurer
to prove the claim is specifically excluded.” (Aydin Corp. v. First State Ins. Co. (1998) 18 Cal.4th
1183, 1188 [77 Cal.Rptr.2d 537, 959 P.2d 1213].) The rule applies irrespective of whether the
dispositive policy language is found in clauses described as exclusions, exceptions, limitations,
conditions, or endorsements: “[I]t is the function served by policy language, not the location of
language in an insurance policy, that is determinative.” (Id. at p. 1191, italics added.) This rule
follows from the general evidentiary rule found in Evidence Code section 500 that “[e]xcept
as otherwise provided by law, a party has the burden of proof as to each fact the existence or
nonexistence of which is essential to the claim for relief or defense that he is asserting.”


(4) We see no reason not to apply this rule to a policy that has been lost or destroyed without
fraudulent intent on the part of the insured. Thus, the claimant has the burden of proving (1) the
fact that he or she was insured under the lost policy during the period in issue, and (2) the substance
of each policy provision essential to the claim for relief, i.e., essential to the particular coverage
that the insured claims. Which provisions those are will vary from case to case; 3  the decisions
often refer to them simply as the material terms of the lost policy. (See, e.g., Nat. American Ins.
Co. of Cal. v. *1072  Underwriters (9th Cir. 1996) 93 F.3d 529, 534; Servants of Paraclete, Inc. v.
Great American Ins. (D.N.M. 1994) 857 F.Supp. 822, 827.) In turn, the insurer has the burden of
proving the substance of any policy provision “essential to the ... defense” (Evid. Code, § 500), i.e.,
any provision that functions to defeat the insured's claim. (See, e.g., Burroughs Wellcome Co. v.
Commercial Union Ins. Co. (S.D.N.Y. 1986) 632 F.Supp. 1213, 1223; Emons Industries v. Liberty
Mut. Fire Ins. Co. (S.D.N.Y. 1982) 545 F.Supp. 185, 189.) Those provisions, too, will be case-
specific. 4


3 “For example, if a personal injury claim is involved, there is no reason to offer evidence
that the policy covers property damage liability.” (Brown & Sayad, Locating Missing
Policies, and Proving the Existence and Terms of Policies That Cannot Be Found—From
the Policyholder's Perspective, Practising Law Inst. Commercial Law and Prac. Course
Handbook Series (Mar. 1, 1986) 382 PLI/Comm. 131, 165-166.)
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4 An issue that is not presented on this record is the standard or degree of proof required
in lost insurance policy cases. In its decision in the first appeal (Dart Industries I), which
ordered the first trial of the case, the Court of Appeal held the proper standard is proof by
a preponderance of the evidence. That holding is the law of the case (Searle v. Allstate Life
Ins. Co. (1985) 38 Cal.3d 425, 434 [212 Cal.Rptr. 466, 696 P.2d 1308]), and in both the
ensuing trial and retrial the court duly applied that standard of proof. The parties have not
asked us to address the issue; indeed, in its answer to the petition for review Commercial
Union concedes that, “under the principle of law of the case, it is unquestionable that the
'clear and convincing' standard does not apply here.” We therefore do not reach the issue.


II
We apply these rules to the case at bar. As noted at the outset, the primary issue at trial was whether
Employers Policy No. CL92302 (hereafter, the policy) entitled Dart to a defense and indemnity
from Commercial Union in litigation arising from exposure to DES between September 1, 1946,
and September 1, 1951.


Some matters on which Dart, as the insured, has the burden of proof are undisputed in this case. It
is undisputed that neither Dart nor Commercial Union now has a copy of the policy, and that Dart
made a reasonably diligent but unsuccessful search for the policy. The trial court was therefore
entitled to find that the policy was lost or destroyed, and that it was lost or destroyed without
fraudulent intent on the part of Dart. Accordingly, the court properly admitted the secondary
evidence offered by Dart to prove the material terms of the policy. Commercial Union does not
dispute the point.


It is also undisputed that the policy was a CGL policy and was in effect from September 1, 1946,
to September 1, 1951, and that Commercial Union's predecessor in interest (Employers) issued
the policy to Dart's predecessor in interest (Rexall). The trial court was therefore entitled to find
that Dart was insured under the policy during the period in issue. Again Commercial Union does
not dispute the point.


(5a) Dart contends the Court of Appeal erred in requiring it to prove the material provisions of
the policy by introducing evidence of the specific *1073  language used in those provisions. The
point is well taken. As discussed above, there is no such evidentiary requirement to prove the
contents of lost documents, be they insurance policies or otherwise. Although the Court of Appeal
opinion acknowledges the general rule that lost documents can be proved by secondary evidence,
the court repeatedly faulted Dart for presenting no evidence of the policy language: “There is no
evidence at all concerning the words used in the policy. There is no evidence to show what sort of
language was used by Commercial (in standard or manuscript policies or at all) at the time Dart's
policy was issued (or at any time). There is no evidence to show what sort of language was used
in the industry at the time Dart's policy was issued (or at any time). There is no evidence to show
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what standard provisions, if any, were required by statute at the time Dart's policy was issued, or
what standardized provisions, if any, were usually incorporated into Commercial's CGL policies
(in the 1940's or at any time).” The court concluded: “[W]e believe that a policy's language is
critical whenever an insured demands a defense or indemnity under a CGL policy,” and “we hold
in this case that reference to the language of the policy is indispensable” because of the substantial
time between exposure and injury in DES cases.


Thus, we understand the Court of Appeal's holding as fashioning a special evidentiary rule with
respect to insurance policies, an “actual language” rule, providing that the contents of such policies
may only be proved by reproductions of the policy language, and that anything less does not, as
a matter of law, constitute substantial evidence of these contents. The Court of Appeal reasoned
that the meaning of an insurance policy, like that of any contract, is derived from examining its
language and concluded that without such language, the contents of a policy cannot be determined.


Although it is a truism that we look to the language of a contract to ascertain its meaning, it is
equally true that when a contract has been lost in good faith, and the actual language is unavailable,
the law does not require proof of such language. Rather, as discussed above, the proponent of the
lost document need only prove the relevant substance of the document. (Kenniff, supra, 140 Cal.
at pp. 43-44; Posten v. Rassette, supra, 5 Cal. at p. 469; Von Hasseln v. Von Hasseln, supra, 122
Cal.App.2d at p. 13; Seaboard National Bank v. Ackerman, supra, 16 Cal.App. at p. 58.)


Commercial Union contends that in most lost insurance policy cases from other jurisdictions,
there is at least an approximation of the actual language through specimen policies, standardized
policies, policies from preceding or subsequent years, and the like. (See, e.g., Remington Arms Co.
v. Liberty Mut. Ins. Co. (D.Del. 1992) 810 F.Supp. 1420, 1427; Burroughs Wellcome Co. v. *1074
Commercial Union Ins. Co., supra, 632 F.Supp. at pp. 1222-1223; Employers' Liability Assurance
Corp. v. Hoechst Celanese Corp. (1997) 43 Mass.App. 465 [684 N.E.2d 600, 612].) (6)(See fn. 5.),
( 5b) Yet it is undisputed that in the present case there was a manuscript policy 5  specifically written
for Dart for the five-year period of 1946-1951; it is therefore less likely that specimen policies,
standardized policies or successor policies would be available or useful in establishing the contents
of the policy. We see no reason why the lack of such “actual language” evidence should preclude
Dart from obtaining the benefits of its policy. When, as here, it is undisputed that there was an
insurance policy covering the relevant time period and that the policy was lost in good faith and
not recovered after diligent search, there is no reason either in the law of contract or of evidence
why secondary evidence that attests to the substance but not the precise language of an insurance
policy should be insufficient as a matter of law to establish the insurer's contractual obligations.


5 As we have explained: “Policies 'are usually issued on standard forms containing terms and
conditions drafted by the [insurer]. Often, the insurer is willing to modify or change the
standard forms by ”endorsements “ .... Sometimes, the policy issued is entirely nonstandard
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and drafted for the particular risk undertaken'—a so-called 'manuscript' policy.” (Aerojet-
General Corp. v. Transport Indemnity Co. (1997) 17 Cal.4th 38, 46, fn. 1 [70 Cal.Rptr.2d
118, 948 P.2d 909], quoting Croskey et al., Cal. Practice Guide: Insurance Litigation 1 (The
Rutter Group 1997) ¶ 3:33, p. 3-6 (Croskey).) These standard forms are often employed
industrywide. (Croskey, supra, ¶ 3.33, p. 3-6.) A specimen policy is an example of a standard
policy of a particular insurance company. (See, e.g., Servants of Paraclete, Inc. v. Great
American Ins., supra, 857 F.Supp. at p. 829.)


Commercial Union seeks to distinguish this case from other, noninsurance lost document cases
on the ground that the latter involved fewer and simpler terms. The distinction is not legally
significant. However few or many terms there may be, it remains necessary for the proponent of
a lost deed, power of attorney or a money judgment—no less than a proponent of a lost insurance
policy—to prove each of its provisions “essential to the claim for relief.” (Evid. Code, § 500.)


The trial court was thus correct in declaring that “Dart must prove with secondary evidence the
existence and terms of the coverage material to the risk at issue. This does not mean that Dart
is required to prove the policy's contents verbatim. Rather, it must prove the substance of the
Employers' Policy with sufficient evidence to show coverage for the DES claims.” As noted above,
the trial court found in detail that Dart had proved the substance of the material terms of the policy
by sufficient secondary evidence, and entered judgment accordingly. We turn next to specific
challenges to the trial court's findings on the grounds that they were not supported by substantial
evidence. *1075


III
(7) The Court of Appeal opinion identified only one finding assertedly unsupported by the
evidence: that the lost policy was an occurrence-based policy in that it provided coverage for
exposure to DES during the policy period even if the injuries caused by that exposure were not
discovered until after the policy period ended. The Court of Appeal's opinion was not entirely
clear as to the basis of its objection to this finding, but it appears it had two principal concerns.
First, Charles Pyne's testimony, which identified the policy as occurrence-based, essentially lacked
probative value because it was “conclusory” and not corroborated by documentary evidence.
Second, even if Pyne's testimony established that the policy was in fact occurrence-based, such
testimony was not sufficiently detailed to define that term and related terms so as to establish
Commercial Union's obligation to cover claims of individuals whose injuries ultimately arose from
the ingestion of DES during the policy period. “Without any evidence of the language used in Dart's
missing policy, judicial interpretations of common words and phrases actually used in other CGL
policies (e.g., 'accident,' 'occurrence,' 'bodily injury') are irrelevant.” We disagree with both points.


First, Pyne's testimony was not conclusory. Pyne, a licensed insurance broker, was the manager
of the Obrion office in Los Angeles during the years the policy was in effect. He became familiar
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with the product liability coverage of the policy by participating in a number of meetings at which
that coverage was discussed; on another occasion, the insurance manager of Dart showed Pyne the
policy and questioned him about a coverage matter. The trial court specifically asked Pyne, “Do
you recall whether or not you saw an occurrence provision in this contract or do you just assume
that there was an occurrence provision in the contract?” Pyne replied, “I saw it in the insurance
contract,” and went on to make it clear he was referring to an occurrence-based coverage provision
of the policy. This is direct testimony of a fact in issue.


Nor was it necessary that Pyne's testimony be corroborated by documentary evidence or otherwise.
It is well established that “ ' ”[t]he testimony of a [single] witness ... may be sufficient“ [to support a
judgment].' ” (In re Marriage of Slivka (1986) 183 Cal.App.3d 159, 163 [228 Cal.Rptr. 76]; see also
Evid. Code, § 411 [“[e]xcept where additional evidence is required by statute, the direct evidence
of one witness who is entitled to full credit is sufficient for proof of any fact”].) Moreover, Pyne's
testimony was in fact corroborated. Dart introduced evidence of two other product liability claims
against Dart—known as the Hinkle and Boone claims—that Commercial Union paid under the
policy here in issue. In each, the plaintiff successfully *1076  claimed damages for bodily injuries
caused by ingestion of an allegedly harmful drug during the policy period but not discovered until
after the period ended. Referring to the parties by the names of their predecessors, the trial court
expressly found that “the Hinkle and Boone lawsuits against Rexall in the 1950's are further specific
evidence of occurrence coverage. Both cases involved ingestion of a drug during the Policy period
with filing of claims after the Employers Policy period ended. Both claims were also paid for by
Employers under the Employers Policy.”


The Court of Appeal dismissed this evidence on the ground that it “proves nothing.” The court
reasoned that “[i]t is likely as not” that the Hinkle and Boone claims “were defended or paid
as an accommodation to Dart” rather than as an obligation of coverage. But the trial court had
expressly rejected this assertion as speculative. “There was no evidence produced that Employers
ever paid claims that were not covered under the Employers Policy or that there was any practice
of Employers to pay uncovered claims as an accommodation to its insureds.” Neither Commercial
Union nor the Court of Appeal cites any evidence to the contrary. On this record, the trial court's
conclusion that it was probable that Commercial Union paid the Hinkle and Boone claims to
comply with its contractual obligation is a reasonable inference, and as such it must be upheld
on appeal. (Overton v. Vita-Food Corp. (1949) 94 Cal.App.2d 367, 370 [210 P.2d 757]; see also
Crawford v. Southern Pac. Co. (1935) 3 Cal.2d 427, 429 [45 P.2d 183].) Nor may an appellate court
substitute its determination of Pyne's credibility for that of the trial court. Commercial Union's
contention that his testimony was so untrustworthy, self-contradictory and lacking in foundation
as to deserve no credence is nothing more than a request that we redetermine his credibility. This
we may not do.
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The Court of Appeal is also incorrect that Pyne's testimony was insufficiently detailed to permit
determination of whether the policy covered injuries stemming from ingestion of DES during the
policy period. He testified that he knew the meaning of the term “occurrence policy,” and defined
it as one in which coverage is provided for “a happening ... [that] would ... take place during
the policy term, but which might not be discovered until the expiration of the policy term.” He
also testified that the policy covered personal injuries from defective products. Moreover, the trial
court also found that DES-related injuries were factually similar to the injuries covered in the
Hinkle and Boone claims and reasonably inferred that Dart's policy covered DES injury as well.
Such evidence, although it did not reproduce the policy language, was sufficient to support the
trial court's finding that Dart's policy covered DES injuries initiated during the policy period but
manifesting outside it. *1077


In sum, we conclude that the Court of Appeal erred in holding there was no substantial evidence to
support the finding that the lost policy provided occurrence-based coverage and that such coverage
included claims for injuries caused by DES exposure during the policy term but not manifesting
until after the term ended.


IV
Commercial Union contends that Dart failed to prove a number of other material terms of the lost
policy not discussed in the Court of Appeal opinion. The trial court, however, expressly found that
Dart had sufficiently proved each such term. Commercial Union must therefore show the record
is devoid of substantial evidence to support those findings. We conclude that it has failed to do so.


(8) Commercial Union first complains of findings that the limits of coverage under the policy were
$100,000 per person and $300,000 per occurrence, with a $300,000 product liability aggregate
limit per year. For the first two of these limits, the trial court relied on both documentary evidence
and testimony. The documentary evidence was a letter written in 1970 to Pyne by Herb Bennett, an
agent in the Boston office of Obrion, replying to a query by Pyne as to whether the policy covered
a certain claim by Rexall (now Dart). In his letter Bennett explained that Commercial Union had
discarded the policy and could not produce it, but stated that according to Bob Forrest the primary
policy limits were $100,000 and $300,000. The court found that Forrest was the Obrion partner
who had negotiated the terms of the policy and was personally responsible for the Rexall account
for many years. The court further found that Obrion had agency authority to give out information
about the terms of a Commercial Union policy. On this basis, the court found the letter admissible
as an authorized admission of a party. (Evid. Code, § 1222.) Commercial Union contends the trial
court erred in admitting such testimony.


The rule is that “ ' ”whatever is said by an agent, either in the making of a contract for his principal,
or at the time, and accompanying the performance of any act, within the scope of his authority, ...
of the particular contract or transaction in which he is then engaged, is, in legal effect, said by



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS1222&originatingDoc=Ieeb627c0fab511d9bf60c1d57ebc853e&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Dart Industries, Inc. v. Commercial Union Ins. Co., 28 Cal.4th 1059 (2002)
52 P.3d 79, 124 Cal.Rptr.2d 142, 02 Cal. Daily Op. Serv. 7534...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 18


his principal, and admissible as evidence .... But declarations or admissions by an agent, of his
own authority, and not accompanying the making of a contract, or the doing of an act, in behalf
of his principal, ... are not binding upon his principal ... and are not admissible ...“ ' (4 Wigmore
on Evidence, § 1078, p. 119....) ” (Miller v. Anson-Smith Construction Co. (1960) 185 Cal.App.2d
161, 166 [8 Cal.Rptr. 131], italics added.) In the *1078  present case, the undisputed evidence is
that in 1970, when the letter was written, Obrion was still an agent for Commercial Union, and
that Forrest was a partner in that firm, albeit inactive. The trial court made a reasonable inference
that Obrion and its partners were authorized within the scope of their agency agreement to supply
information in the course of business regarding Commercial Union's insurance policies. “[A]n
appellate court reviews any ruling by a trial court as to the admissibility of evidence for abuse of
discretion.” (People v. Alvarez (1996) 14 Cal.4th 155, 203 [58 Cal.Rptr.2d 385, 926 P.2d 365].)
We conclude the trial court did not abuse its discretion in admitting the Bennett letter as a party
admission.


The court also relied on Pyne's testimony on the point, who declared that to his knowledge, based
on his recollection from his reading of the policy, the policy limits were $100,000 and $300,000.
Commercial Union again questions the credibility of Pyne's testimony, but the question was
exclusively for the trial court to resolve. We conclude there was substantial evidence supporting
the trial court's finding regarding the policy limits.


For its finding that the policy had a products liability aggregate limit of $300,000 per year, the
trial court again relied on Pyne's testimony that the policy so provided. The court also correctly
observed that if the annual product liability aggregate limit were less than the product liability per
claim limit (i.e., $300,000), the coverage would be illusory.


(9) Commercial Union contends there was no substantial evidence to support the finding that
the lost policy provided coverage for a single five-year term (from Sept. 1, 1946, to Sept. 1,
1951). For this finding, the trial court relied on certain documentary exhibits from 1961 regarding
retrospective premium adjustments that expressly referred to a single policy, designated as policy
No. CL 92302, for that term, corroborated by Pyne's testimony to the same effect. Commercial
Union speculates that the lost policy could equally well have been for five successive one-year
terms, with possible annual changes in its material provisions, but no evidence supports that
speculation.


(10)(See fn. 6.), ( 11) Commercial Union next contends its contractual obligations may have been
relieved or reduced by an “other insurance” clause. 6  It argues the trial court erroneously found
that the insurer had the burden of proving the existence and terms of such a clause, if any, and
that it failed to do so. It contends that an “other insurance” clause is not an *1079  exclusion but a
condition of coverage, that therefore it was Dart's burden to prove the conditions of such a clause
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have been met, and that failure to prove the same is fatal to Dart's case. This argument rests on
several contentions.


6 “Other insurance” clauses “limit an insurer's liability to the extent that other insurance may
cover the same loss.” (Croskey, supra, ¶ 8-2, p. 8-1.) “ 'Other insurance' clauses become
relevant only where several insurers insure the same risk at the same level of coverage. An
'other insurance' dispute cannot arise between excess and primary insurers.” (Id. at ¶ 8-12,
p. 8-3, italics in original.)


First, Commercial Union points to testimony of Peter Fortuna, an underwriter at Commercial
Union during the 1940's and 1950's, establishing that every policy issued by Commercial Union
would have had one of three types of “other insurance” clauses: one that automatically rendered
the policy null and void if there was any other insurance covering the same risk (a “null and void”
clause); one that rendered it null and void up to the limit of coverage of the other policy, but paid
any excess over that coverage within its own limits (a “null and void excess” clause); and one that
prorated the coverage between the two policies (a “pro rata” clause). Second, Commercial Union
reasons that if Dart's policy contained a “null and void” or “null and void with excess” clause,
then it would not be liable for indemnification if there were other insurance with pro rata policies
to cover these costs. At least some courts have held that when there are two primary insurance
policies covering the same injury, one with a pro rata “other insurance” clause and another with a
clause that agrees to indemnify only in excess of other insurance, the latter insurer does not become
liable until the former's policy limits have been reached. (See Donahue Constr. Co. v. Transport
Indem. Co. (1970) 7 Cal.App.3d 291, 302 [86 Cal.Rptr. 632], and cases cited therein.) In fact,
Dart's successor insurers had policies with pro rata “other insurance” clauses. Third, Commercial
Union argues that under a continuous injury trigger theory of coverage, Dart's successor insurers
would be liable for occurrences initiated during that period but manifesting in a later period. (See
Montrose Chemical Corp. v. Admiral Ins. Co. (1995) 10 Cal.4th 645, 689 [42 Cal.Rptr.2d 324,
913 P.2d 878].) Thus Commercial Union contends that Dart's failure to prove the type of “other
insurance” clause in the policy would leave a court unable to determine whether Commercial
Union's liability for the relevant period was reduced or extinguished. In other words, it argues Dart
has failed to prove the substance of a policy provision essential to its claim for relief.


We disagree that ignorance of the precise type of “other insurance” clause in a lost policy can
be used to defeat the insurer's obligations altogether. “Historically, 'other insurance' clauses were
designed to prevent multiple recoveries when more than one policy provided coverage for a
particular loss.” (Fireman's Fund Ins. Co. v. Maryland Casualty Co. (1998) 65 Cal.App.4th 1279,
1304 [77 Cal.Rptr.2d 296].) On the other hand, “other *1080  insurance” clauses that attempt to
shift the burden away from one primary insurer wholly or largely to other insurers have been the
objects of judicial distrust. “[P]ublic policy disfavors 'escape' clauses, whereby coverage purports
to evaporate in the presence of other insurance. [Citations.] This disfavor should also apply, to a
lesser extent, to excess-only clauses, by which carriers seek exculpation whenever the loss falls
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within another carrier's policy limit.” (CSE Ins. Group v. Northbrook Property & Casualty Co.
(1994) 23 Cal.App.4th 1839, 1845 [29 Cal.Rptr.2d 120]; see also Argonaut Ins. Co. v. Transport
Indem. Co. (1972) 6 Cal.3d 496, 508 [99 Cal.Rptr. 617, 492 P.2d 673].) Partly for this reason, the
modern trend is to require equitable contributions on a pro rata basis from all primary insurers
regardless of the type of “other insurance” clause in their policies. (CSE Ins. Group, at p. 1845;
see also Pacific Indemnity Co. v. Bellafonte Ins. Co. (2001) 80 Cal.App.4th 1226, 1236-1238 [95
Cal.Rptr.2d 911]; Fireman's Fund Ins. Co. v. Maryland Casualty Co., supra, 65 Cal.App.4th at
pp. 1305-1306.)


Whether or not the above rule is universally applicable, it is clear that the obligation of successive
primary insurers to cover a continuously manifesting injury is a separate issue from the obligations
of the insurers to each other. As one Court of Appeal explained: “[A]pportionment among multiple
insurers must be distinguished from apportionment between an insurer and its insured. When
multiple policies are triggered on a single claim, the insurers' liability is apportioned pursuant to
the 'other insurance' clauses of the policies [citation] or under the equitable doctrine of contribution
[citations]. That apportionment, however, has no bearing upon the insurers' obligations to the
policyholder. [Citation.] A pro rata allocation among insurers 'does not reduce their respective
obligations to their insured.' [Citation.] The insurers' contractual obligation to the policyholder
is to cover the full extent of the policyholder's liability (up to the policy limits).” (Armstrong
World Industries, Inc. v. Aetna Casualty & Surety Co. (1996) 45 Cal.App.4th 1, 105-106 [52
Cal.Rptr.2d 690]; see also FMC Corp. v. Plaisted & Companies (1998) 61 Cal.App.4th 1132, 1185
[72 Cal.Rptr.2d 467].) This principle is consistent with “the settled rule that an insurer on the
risk when continuous or progressively deteriorating damage or injury first manifests itself remains
obligated to indemnify the insured for the entirety of the ensuing damage or injury.” (Montrose
Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th at p. 686.)


Here, the evidence is undisputed that Commercial Union was a primary insurer during the relevant
time period. Therefore, even if Commercial Union had a “null and void with excess” “other
insurance” clause, all that would be established is that it had a right to seek some kind of
contribution from successive insurers also liable to Dart. It would not relieve Commercial *1081
Union from either its obligation to indemnify or to defend Dart. Commercial Union is therefore
incorrect that Dart's inability to prove the type of “other insurance” clause found in its policy
cancels its own obligations as a primary insurer.


Finally, Commercial Union contends there is insufficient evidence of the particular DES claims
against Dart to justify the defense and indemnification obligations imposed on it by the trial
court. We have already partly addressed this contention. As discussed, there is indeed substantial
evidence to support the trial court's finding that the policy in question covered injuries arising
from DES ingestion during the policy period, and that therefore Commercial Union had a duty
to defend and indemnify Dart. But there is a separate question of whether the evidence of DES
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claims presented by Dart justified the amount of damages. That question is not before us; it has
nothing to do with proving the contents of a lost policy but rather concerns the validity of resolving
insurance coverage claims in DES cases by relying on something less than an examination of each
individual claim against the insured. (See Keene Corp. v. Ins. Co. of North America (D.C. Cir.
1981) 667 F.2d 1034, 1040; Burroughs Wellcome Co. v. Commercial Union Ins. Co., supra, 632
F.Supp. at p. 1218.) Our grant of review did not include this issue.


Therefore, on remand, the Court of Appeal is to apply the terms of the insurance policy, as
delineated in the trial court's findings, to determine whether there is sufficient evidence to support
the amount of the trial court's award of damages and defense costs.


V
The judgment of the Court of Appeal is reversed and the cause is remanded to the Court of Appeal
for proceedings consistent with this opinion.


George, C. J., Kennard, J., Baxter, J., Werdegar, J., and Chin, J., concurred.
BROWN, J.
I reluctantly concur.


Like the majority, I agree that the “evidence of two other product liability claims against Dart
[Industries, Inc. (Dart)]—known as the Hinkle and Boone claims—that Commercial Union
Insurance Company (Commercial Union) paid under the policy here in issue” (maj. opn., ante,
at p. 1075) supported the trial court's finding that the policy provided occurrence-based *1082
coverage by a preponderance of the evidence (id. at pp. 1075-1076). As the majority explains, “the
trial court's conclusion that it was probable that Commercial Union paid the Hinkle and Boone
claims to comply with its contractual obligation is a reasonable inference, and as such it must be
upheld on appeal.” (Id. at p. 1076.) Because Commercial Union's payment of these claims was, by
itself, sufficient to support the trial court's finding, I see no reason to rely on the highly questionable
testimony of Charles Pyne in reversing the Court of Appeal's judgment. (See id. at pp. 1075-1077.)


Although I believe there was substantial evidence to support the trial court's findings under
a preponderance of the evidence standard, I would reach a different conclusion under a more
stringent standard of proof. Dart's evidence of the policy's substance consisted of dubious witness
testimony and a few documents hinting at the policy's terms. Even when viewed in the light most
favorable to the judgment, this evidence was barely sufficient to support the trial court's finding
that the policy covered the claims at issue here by a preponderance of the evidence. If, as the
amici curiae contend, the trial court should have applied a clear and convincing evidence standard,
I would have affirmed the Court of Appeal's judgment without hesitation. Unfortunately, as the
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majority correctly explains, we are precluded from considering whether the trial court should have
applied a different “standard or degree of proof” by the law of the case. (Maj. opn., ante, at p.
1072, fn. 4.) Therefore, I grudgingly join my colleagues in reversing the judgment of the Court
of Appeal. *1083


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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HEADNOTES


(1)
Statutes § 26--Prospective and Retrospective Operation--Codes.
The provision in Civ. Code, § 3, Code Civ. Proc., § 3, and Pen. Code, § 3, that no part thereof
is retroactive “unless expressly so declared” is a rule of construction originally developed by the
courts; it is merely a restatement of a general rule of statutory construction.


See Cal.Jur.2d, Statutes, § 26 et seq.; Am.Jur., Statutes, § 475 et seq.


(2)
Statutes § 24--Prospective and Retrospective Operation--Rule Against Retroactive Operation.
Where language used by the Legislature has not clearly shown that retroactive application was
intended, the rule against retroactive construction has uniformly been held applicable to codes or
acts though they do not contain the provision set forth in Civ. Code, § 3, Code Civ. Proc., § 3, and
Pen. Code, § 3, that no part thereof is retroactive “unless expressly so declared.”


(3)
Statutes § 24--Prospective and Retrospective Operation--Rule Against Retroactive Operation.
The absence of a statutory provision from codes and statutes other than the Civil Code, Code Civil
Procedure and Penal Code that no part thereof is retroactive “unless expressly so declared” does
not indicate that with respect to those enactments the Legislature has rejected the rule against a
retroactive construction or that some different rule is applicable. The rule to be applied is the same
with respect to all statutes; none of them is retroactive unless the Legislature has expressly so
declared.


(4)
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Schools § 4--Construction of School Laws--Retroactive Operation.
The statement in Ed. Code, § 2, that its provisions are to be liberally construed with the view to
effect its objects and promote justice cannot be interpreted as a declaration that any of its sections
is to be given retroactive effect.


(5)
Statutes § 24--Prospective and Retroactive Operation--Rule Against Retroactive Operation.
The legislative intent in favor of the retrospective operation of a statute cannot be implied *168
from the mere fact that the statute is remedial and subject to the rule of liberal construction.


(6)
Statutes § 24--Prospective and Retroactive Operation--Rule Against Retroactive Operation.
No statute is to be given retroactive effect unless the Legislature has expressly so declared, and
this rule is not limited by a requirement that a statute be liberally construed to effect its objects
and promote justice.


(7)
Schools § 99--Teachers--Dismissal--Conviction of Sex Offenses.
Ed. Code, § 13207, which, considered as a whole, shows a plan of first suspending teaching
credentials immediately on conviction of any sex offense as defined in § 12912, and then,
subsequent to events occurring after the effective date of the enactment in 1952, revoking them, is
not applicable to convictions which became final prior to 1952. The statutory language “has been
convicted” of a sex offense does not point in the direction of retroactive operation of the statute, and
no language therein constitutes an express declaration that the statute should operate retroactively.


See Cal.Jur.2d, Schools, § 457.


(8)
Schools § 88--Teachers--Employment--Persons Convicted of Sex Offenses.
Ed. Code, § 13255, which provides that governing boards of school districts shall not employ or
retain in employment persons in public school service who have been convicted of any sex offense
as defined in § 12912, does not indicate an intent that the provisions apply retroactively. Such an
intent is not suggested by the phrase “retain in employment”; it shows only that the act applies
to those employed in the public schools when convicted as well as to those seeking employment
after conviction.


(9)
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Statutes § 24--Prospective and Retroactive Operation--Rule Against Retroactive Legislation.
The Legislature is well acquainted with the fundamental rule that no statute is to be given
retroactive effect unless it expressly so declares; when it intends a statute to operate retroactively
it uses clear language to accomplish that purpose.


(10)
Schools § 88, 99--Teachers--EmploymentDismissal--Conviction of Sex Offenses.
Reports of the Assembly Subcommittee on Sex Crimes cannot be invoked to show that the
1952 code provisions relating to employment, and revocation of teaching credentials, of persons
convicted of sex offenses (Ed. Code, §§ 13207, 13255) should have a retroactive effect; they cannot
supplant the established statutory and common-law requirement that no provision of a statute is
retroactive unless expressly so declared. Statements in such reports that “sex offender” meant
“past” offender, when done to differentiate such an offender from the “future sex offender,” and
such *169  words as “continue to be employed,” do not indicate retroactivity.


(11)
Schools § 88, 99--Teachers--EmploymentDismissal--Conviction of Sex Offenses.
Whether retroactive application of the 1952 legislation relating to employment, and revocation
of teaching credentials, of persons convicted of sex offenses (Ed. Code, §§ 13207, 13255) was
essential for the adequate protection of school children was a policy matter for the Legislature to
consider.


(12)
Courts § 137--Transfer of Causes--Effect of Denial of Transfer.
Although the Supreme Court's denial of a hearing is not to be regarded as expressing approval of
the propositions of law set forth in an opinion of the District Court of Appeal or as having the
same authoritative effect as an earlier decision of the Supreme Court, it does not follow that such
a denial is without significance as to the views of the Supreme Court.


(13)
Appeal and Error § 1333--Law of Case--Questions not Presented.
The doctrine of the law of the case does not extend to points of law which might have been but
were not presented and determined on a prior appeal.


See Cal.Jur.2d, Appeal and Error, § 697.


(14)







Di Genova v. State Bd. of Ed., 57 Cal.2d 167 (1962)
367 P.2d 865, 18 Cal.Rptr. 369


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


Appeal and Error § 1333--Law of Case--Questions not Presented.
An opinion of the Supreme Court on a prior appeal limited to the question whether a teacher could
properly be dismissed without notice or hearing did not constitute the law of the case so as to
preclude the Supreme Court on a subsequent appeal from holding that the 1952 legislation with
relation to convictions of sexual offenses was not retroactive as to such teacher. A statement in
the opinion on the prior appeal that “on retrial plaintiff [the teacher] may show that the boards
exceeded their authority in that the convictions were not those contemplated by [such legislation]
or that he was not the person convicted” was broad enough to permit consideration, on retrial, of
the question of retroactive construction.


(15)
Appeal and Error § 1317--Law of Case--Nature of Doctrine.
The doctrine of the law of the case, which is merely a rule of procedure and does not go to the
power of the court, is recognized as being harsh, and it will not be adhered to where its application
will result in an unjust decision.


(16)
Appeal and Error § 1317--Law of Case--Application of Doctrine.
In a mandamus proceeding to compel reinstatement of plaintiff's teaching credentials, application
of the doctrine of the law of the case would result in manifest injustice where the controlling rules
of law were altered or clarified by a decision between the first appeal and the second trial in the
case, and the State Board of Education, acting on the basis of the intervening decision, *170
restored credentials to several similarly situated persons.


(17)
Schools § 106(1)--Teachers--Proceedings to Compel Reinstatement.
In a mandamus proceeding to compel reinstatement of plaintiff's teaching credentials, the trial
court did not err in denying a motion to dismiss for lack of jurisdiction on the theory that Code Civ.
Proc., § 583, requires a case to be brought to trial within three years after the remittitur issued on
appeal is filed in the trial court and that this requirement was not met because of failure to comply
with the provisions of Code Civ. Proc., § 594, for a five-day notice of trial on an “issue of fact,”
where defendants' answer admitted that plaintiff's conviction occurred prior to the 1952 legislation
dealing with such convictions, and the issue of retroactivity presented only a question of law.


(18)
Schools § 106(6)--Teachers--Proceedings to Compel Reinstatement.
On appeal from a judgment granting a writ of mandate directing the State Board of Education
to reinstate plaintiff's credentials as a teacher, but not awarding damages, plaintiff, not having
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appealed, was in no position to raise the point that the case should be remanded in order to try
the issue of damages.


SUMMARY


APPEAL from a judgment of the Superior Court of the City and County of San Francisco. John
B. Molinari, Judge. Affirmed.


Proceeding in mandamus to compel the State Board of Education to reinstate plaintiff's teaching
credentials and to compel the Board of Education of the City and County of San Francisco to
reinstate plaintiff to his position as a teacher. Judgment granting writ, affirmed.


COUNSEL
Stanley Mosk, Attorney General, Lee B. Stanton, Deputy Attorney General, Dion R. Holm, City
Attorney, and Irving G. Breyer for Defendants and Appellants.
Leon E. Shiells for Plaintiff and Respondent.
Kenny, Morris & Ibanez, Robert W. Kenny, Stephen J. Zetterberg and Young, Zetterberg, Henrie
& McCarthy as Amici Curiae on behalf of Plaintiff and Respondent.


GIBSON, C. J.


Defendants appeal from a judgment which granted a peremptory writ of mandate directing the
State Board of Education to reinstate plaintiff's credentials as a teacher and requiring the Board
of Education of the City and *171  County of San Francisco to reinstate plaintiff to his position
in the public schools of San Francisco. His credentials were revoked and he was dismissed from
his position on the theory that this action was required by sections added to the Education Code
effective as of July 2, 1952, which in general prohibit the employment in public schools of persons
convicted of certain sex offenses defined in specified sections of the Penal Code and the Welfare
and Institutions Code. 1  (Stats. 1953, 1st Ex. Sess. 1952, ch. 25, p. 389.) The principal question
presented on this appeal is whether the legislation is to be applied retrospectively to a person
convicted prior to its enactment.


1 The sections of the legislation in question were renumbered in 1959, and they will be referred
to in this opinion by their new numbers.
Section 12912 of the Education Code provides: “ 'Sex offense' as used in Sections 13130,
13207, 13218, 13255, and 13586 of this code means any offense defined in Sections 266,
267, 285, 286, 288, 288a, 647a, subdivision 3 or 4 of Section 261, subdivision 5 of Section
647, or subdivision 2 of Section 311 of the Penal Code; or any offense defined in subdivision
1 of Section 311 of the Penal Code committed on or after the effective date of the amendment
of this section made at the 1955 Regular Session by the Legislature; or any offense involving
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lewd and lascivious conduct under Section 702 of the Welfare and Institutions Code; or
any attempt to commit any of the above-mentioned offenses; or any offense committed or
attempted in any other state which, if committed or attempted in this State, would have been
punishable as one or more of the above-mentioned offenses.”
The other pertinent sections added in 1952 will be set forth later.


In December 1945, over six years before adoption of the legislation, plaintiff was charged in the
Municipal Court of the Los Angeles Judicial District with “a misdemeanor, to wit: vagrancy lewd,”
and, after pleading guilty, was sentenced and paid a fine of $50. Although the docket of the criminal
trial does not disclose whether the conviction was for violation of a statute referred to in the 1952
legislation, we may assume, in view of the pleadings here, that it was for violation of one of those
statutes, namely, subdivision 5 of section 647 of the Penal Code which, at that time, provided that
every “idle, or lewd, or dissolute person, or associate of known thieves” was a vagrant and guilty
of a misdemeanor. 2


2 In May 1947 plaintiff was convicted of violating section 41.10 of ordinance 77000 of the
City of Los Angeles, which prohibited a person from renting a room with the understanding
or belief that the room is to be used by the person to whom it is rented for certain purposes,
including lewd conduct. This conviction, however, has no bearing upon the present case
because the statutes involved here do not direct mandatory revocation of teaching credentials
or dismissal from employment for violations of ordinances.


Prior to January 1949 plaintiff received a general elementary *172  school credential, and in that
month, more than three years before enactment of the legislation in question, he was employed as
a teacher by the San Francisco Unified School District. He acquired tenure and remained a teacher
in the district until the date of his dismissal. A special teaching credential issued to him by the
state in 1951 was renewed on April 30, 1953.


The record does not show when the fact of plaintiff's conviction was discovered, but he was
dismissed without notice or hearing on September 28, 1953, and his credentials were revoked
on October 29. His petition for mandate, filed in December 1953, alleged in part that the action
taken against him was invalid because it was without notice or hearing. Judgment was entered
for plaintiff on this ground, and we reversed, holding that no notice or hearing was required.
(DiGenova v. State Board of Education (1955) 45 Cal.2d 255 [288 P.2d 862].) Subsequently it was
held in Fountain v. State Board of Education (1958) 157 Cal.App.2d 463 [320 P.2d 899] (hearing
denied by this court) that the legislation involved here was not intended to apply retrospectively
to persons convicted of a sex offense prior to the effective date of the statute. In rendering the
judgment from which the present appeal was taken, the trial court followed the rule laid down
in the Fountain case and held that defendants exceeded their jurisdiction in revoking plaintiff's
credentials and terminating his employment.
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(1) It is specifically provided in three of our basic codes that no part thereof is retroactive “unless
expressly so declared.” (Civ. Code, § 3; Code Civ. Proc., § 3; Pen. Code, § 3.) This is a rule
of construction originally developed by the courts. In People v. Harmon, 54 Cal.2d 9, 25 [351
P.2d 329], it was said that section 3 of the Penal Code, supra, “is but a restatement of a 'general
rule of statutory construction' (Von Schmidt v. Huntington (1850) 1 Cal. 55, 65) recognized by
the Code Commissioners by their citation of that and kindred cases.” Similar statements appear
in In re Cate, 207 Cal. 443, 448-449 [279 P. 131], and in Estate of Potter, 188 Cal. 55, 65 [204
P. 826]. ( 2) Accordingly, where language used by the Legislature has not clearly shown that
retroactive application was intended, the rule against retroactive construction has uniformly been
held applicable to codes or acts not containing the provision set forth in the Civil Code, the Code
of Civil Procedure, and the Penal Code. (State v. Industrial Acc. Com., 48 Cal.2d 355, 361-362
[310 P.2d 1] [Labor *173  Code]; Aetna Cas. & Surety Co. v. Industrial Acc. Com., 30 Cal.2d
388, 393-395 [182 P.2d 159] [Labor Code]; Krause v. Rarity, 210 Cal. 644, 655-656 [293 P. 62, 77
A.L.R. 1327] [former California Vehicle Act]; In re Cate, 207 Cal. 443, 448-449 [279 P. 131] [State
Bar Act]; Estate of Potter, 188 Cal. 55, 65, 68 [204 P. 826] [former Inheritance Tax Act]; Chambers
v. Gibb, 186 Cal. 196, 199 [198 P. 1032] [former Inheritance Tax Act]; Willcox v. Edwards, 162
Cal. 455, 460-461 [123 P. 276, Ann.Cas. 1913C 1392] [amendment to the Constitution]; Bascomb
v. Davis, 56 Cal. 152, 156 [federal act]; Gates v. Salmon (1865) 28 Cal. 320, 321-323 [former
Practice Act].)


(3) It is thus clear that the absence of the statutory provision from other codes and statutes,
including the Education Code, does not indicate that with respect to those enactments the
Legislature has rejected the rule against a retroactive construction or that some different rule is
applicable. The rule to be applied is the same with respect to all statutes, and none of them is
retroactive unless the Legislature has expressly so declared.


(4) The statement in the Education Code that its provisions are to be liberally construed with the
view to effect its objects and promote justice (§ 2) cannot be interpreted as a declaration that any
of its sections is to be given retroactive effect. Aetna Cas. & Surety Co. v. Industrial Acc. Com.,
30 Cal.2d 388 [182 P.2d 159], involved the question whether an amendment to the Workmen's
Compensation Act increasing benefits to injured employees could be construed as retroactive in the
absence of an express declaration. The Labor Code directs (§ 3202) that its provisions governing
workmen's compensation are to be “liberally construed by the courts with the purpose of extending
their benefits for the protection of persons injured in the course of their employment.” It was
argued that in view of this declaration and decisions holding that all reasonable doubt must be
resolved in favor of the employees, the amendment should be given retroactive application. In
rejecting this argument, the Aetna opinion stated (30 Cal.2d at p. 395): “No authority is cited for this
novel doctrine which would require the court to ignore the rule against retroactive operation with
respect to statutes increasing benefits to persons favored by remedial legislation. The rule of liberal
construction and the rule that statutes should ordinarily be construed to operate prospectively
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are neither inconsistent nor mutually exclusive. They *174  relate to different aspects of the
interpretation of statutes, and are found in most of the codes, including the Labor Code. (Civ.
Code, §§ 3, 4; Code Civ. Proc., §§ 3, 4; Pen. Code, §§ 3, 4; Lab. Code, §§ 4, 3202.) It would
be a most peculiar judicial reasoning which would allow one such doctrine to be invoked for the
purpose of destroying the other. ( 5) It seems clear, therefore, that the legislative intent in favor
of the retrospective operation of a statute cannot be implied from the mere fact that the statute is
remedial and subject to the rule of liberal construction.” 3


3 Section 4 of the Labor Code, cited in the Aetna case to show that the rule against retroactive
construction was operative notwithstanding the rule of liberal construction, is identical
to section 22 of the Education Code. These sections provide: “No action or proceeding
commenced before this code takes effect, and no right accrued, is affected by the provisions
of this code, but all procedure thereafter taken therein shall conform to the provisions of this
code so far as possible.”


State v. Industrial Acc. Com., 48 Cal.2d 355, 361- 362 [310 P.2d 1], also involved the question
of whether an amendment to the workmen's compensation provisions of the Labor Code was
retroactive. It was there pointed out that nowhere in the amendment had the Legislature declared
that it should be given retroactive operation, and the court concluded that the claim of retroactivity
was unsound notwithstanding the fact that the legislation was remedial and curative in character
and was based on legislative declarations and findings concerning public policy and public welfare
and the inequity existing under the law prior to the amendment.


(6) It is settled therefore that no statute is to be given retroactive effect unless the Legislature has
expressly so declared and that this rule is not limited by a requirement that a statute be liberally
construed to effect its objects and promote justice.


We come now to a consideration of the provisions of the 1952 legislation which were applied
retroactively by defendants in revoking plaintiff's credentials.


Section 13207 of the Education Code provides: “Whenever the holder of any credential, life
diploma, or document issued by the State Board of Education has been convicted of any sex offense
as defined in Section 12912, the State Board of Education shall forthwith suspend the credential,
life diploma, or document. If the conviction is reversed and the holder is acquitted of the offense
in a new trial or the charges against him are dismissed, the board shall forthwith terminate the
suspension of the credential, life diploma, or document. When *175  the conviction becomes final
or when imposition of sentence is suspended the board shall forthwith revoke the credential, life
diploma, or document.” 4
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4 Section 13218, which is not applicable to plaintiff because it deals with suspension and
revocation by county boards of county-issued certificates, contains language similar to that
found in section 13207.


(7) The quoted section, considered as a whole, shows a plan of first suspending credentials
immediately upon conviction and then, subsequent to events occurring after the effective date of
the enactment, revoking them, and this plan would not be applicable to convictions which became
final prior to 1952. As appears from the first sentence the preliminary step of suspension, which,
of course, could occur only after the effective date of the enactment, must be taken “forthwith”
after conviction. The second sentence shows that the convictions referred to are subject to reversal
after the effective date of the enactment, followed by acquittal or dismissal of charges. The last
sentence contemplates that revocation of credentials shall take place only with respect to cases
in which a conviction “becomes” final or in which imposition of sentence “is suspended,” i.e.,
events occurring after enactment of the section. The language “has been convicted” (in the present
perfect tense), which appears in the first sentence of the section, is not helpful in determining the
question of retroactivity. The act is a direction to the persons charged with administering it, and
when viewed as of the time the act is being applied the quoted words can as readily be understood
either as “has been convicted after the effective date of the act” or as “has been convicted before
or after the effective date of the act.” Nothing in the section points in the direction of retroactive
application, and certainly none of its language constitutes an express declaration that the statute
should operate retroactively.


Section 13255, relating to certified employees, provides: “Governing boards of school districts
shall not employ or retain in employment persons in public school service who have been convicted
of any sex offense as defined in Section 12912. If, however, any such conviction is reversed and
the person is acquitted of the offense in a new trial or the charges against him are dismissed, this
section does not prohibit his employment thereafter.” 5  *176


5 Similar language is contained in section 13586, which is inapplicable to plaintiff because
it relates to “classified” employees, i.e., those in positions not requiring certification
qualifications.


(8) Section 13255 shows a pattern or approach somewhat like the one taken in section 13207 in
that the operation of this section is affected by events occurring after the effective date of the act,
such as reversal followed by acquittal. As in the case of the words “has been convicted” in section
13207, the words “have been convicted” in section 13255 in no way indicate an intent that the
provisions apply retroactively.


Such an intent is not suggested by the phrase “retain in employment”; it shows only that the
act applies to those employed in the public schools when convicted as well as to those seeking
employment after conviction. Again nothing in the section points in the direction of retroactive
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application, nor does it contain an express declaration of retroactivity as required by the settled
law of this state.


(9) The Legislature, of course, is well acquainted with this fundamental rule, and when it
intends a statute to operate retroactively it uses clear language to accomplish that purpose. For
example, section 290 of the Penal Code, which, like the legislation before us, relates to collateral
consequences of convictions of certain sex offenses, has provided from the time of its enactment in
1947 that any person who, “since the first day of July, 1944, has been or is hereafter convicted” of
the enumerated offenses shall register with the chief of police or sheriff where he resides. Similarly,
in 1955 subdivision (i) was added to section 13129 of the Education Code to provide for permissive
rather than mandatory denial of credentials for convictions of violating subdivision 1 of section
311 of the Penal Code (indecent exposure) occurring “prior to the effective date” of the provision. 6


6 In view of this change it was necessary to amend section 12912, which, as enacted in
1952, included convictions of indecent exposure for purposes of the mandatory legislation
before us. Accordingly, by a companion measure section 12912 was amended, insofar as
concerns violations of subdivision 1 of section 311 of the Penal Code, to refer only to offenses
committed “on or after the effective date of the amendment of this section made at the 1955
Regular Session by the Legislature. ...” The quoted language was added to section 12912 for
the special purpose of making a clear contrast with the new provision for permissive action
and avoiding conflict between that provision and the 1952 legislation.


(10) Defendants invoke reports of the Assembly Subcommittee on Sex Crimes (one made before
and the other after the legislative session at which the statute in question was enacted) to show
the Legislature intended that the 1952 provisions should have a retroactive effect. Such reports,
however, cannot supplant the established statutory and common-law requirement that no provision
of a statute is retroactive *177  unless expressly so declared. Even if the reports could be so
invoked, they do not discuss the question of retroactive application or contain anything showing
that such an application was intended. The Preliminary Report submitted on March 8, 1950, states
(at p. 9) that the problem of sex crimes has two major aspects, the protection of the community and
the control, correction, or treatment of the individual offender. Although the term “sex offender”
was described as meaning “past” offender (Prelim. Rep., p. 30), this was done to differentiate such
an offender from the “future sex offender,” described as a person who probably will commit a sex
crime (Prelim. Rep., pp. 32-33), and not to indicate the desirability of retroactive measures. The
report submitted in August 1952 after the effective date of the legislation stated at page 42 that “a
person convicted of a sex offense should not continue to be employed in the Public School System.”
As we have seen, words such as “retain in employment” do not indicate retroactivity, and the same
is true of the comparable words in the report, “continue to be employed.” Moreover, in making this
statement subsequent to the enactment of the legislation the subcommittee was considering, not
the question of retroactivity, but rather, as shown by the next sentence in the report, the question
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whether a convicted employee should be allowed “to terminate from one school district and to
then obtain employment at another school.”


(11) It is also urged by defendants that retroactive application of the legislation before us is essential
for the adequate protection of school children. This was a policy matter for the Legislature to
consider. When the statutes in question were enacted in 1952 there were already provisions in
existence, which are still operative, for excluding from the school system persons dangerous to
children by reason of sexual misconduct. Under these provisions any dangerous person can be
excluded from teaching on grounds such as “evident unfitness” (e.g., Ed. Code, §§ 13202, 13209),
and, of course, it would be appropriate under them to consider a conviction of a sex offense
regardless of when it occurred. It is true that the 1952 legislation is more sweeping than these
provisions in that it imposes a mandatory duty to take action, without notice or hearing, against a
person coming within its terms even though he may have evidence that he has been rehabilitated
and is presently fit to be a teacher. However, it is fallacious to suggest that, unless the 1952 *178
legislation is held to operate retroactively, school children will be left without protection. In view of
the protection afforded by the other provisions the Legislature may have concluded that retroactive
application of the 1952 legislation was undesirable because it would automatically, irrespective of
what showing could be made of rehabilitation and present fitness, result in destroying the means of
livelihood of persons having no warning of this consequence until after their conviction. Whether
the Legislature was influenced by these considerations or by others, the fact remains that it used
no language expressing an intent to make the legislation apply retroactively.


The question whether the 1952 legislation was retroactive was squarely presented in Fountain v.
State Board of Education, supra, 157 Cal.App.2d 463, which held that it does not apply to persons
convicted of sex offenses before its effective date. The decision that the teacher was entitled to
reinstatement rested solely on the determination with respect to retroactivity, since the only other
question involved in the case was resolved against him. We unanimously denied a petition for
hearing in that case. (12) Although this court's denial of a hearing is not to be regarded as expressing
approval of the propositions of law set forth in an opinion of the District Court of Appeal or as
having the same authoritative effect as an earlier decision of this court (Western Lithograph Co. v.
State Board of Equalization, 11 Cal.2d 156, 167-168 [78 P.2d 731, 117 A.L.R. 838]; Bohn v. Bohn,
164 Cal. 532, 537-538 [129 P. 981]; People v. Davis, 147 Cal. 346, 350 [81 P. 718]), it does not
follow that such a denial is without significance as to our views (see Cole v. Rush, 45 Cal.2d 345,
351, fn. 3 [289 P.2d 450, 54 A.L.R.2d 1137]; Eisenberg v. Superior Court, 193 Cal. 575, 578 [226
P. 617]). Cole v. Rush quoted with approval the following statement from the Eisenberg case (at
p. 578): “The order of this court denying a petition for a transfer ... after ... decision of the district
court of appeal may be taken as an approval of the conclusion there reached, but not necessarily of
all of the reasoning contained in that opinion.” It should be noted that the Department of Education,
acting on the basis of the Fountain decision, reinstated several persons whose credentials had been



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=157CAAPP2D463&originatingDoc=Ia0d93665fad811d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=157CAAPP2D463&originatingDoc=Ia0d93665fad811d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=11CALIF2D156&originatingDoc=Ia0d93665fad811d9b386b232635db992&refType=RP&fi=co_pp_sp_231_167&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_167 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=11CALIF2D156&originatingDoc=Ia0d93665fad811d9b386b232635db992&refType=RP&fi=co_pp_sp_231_167&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_167 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1938119037&pubNum=661&originatingDoc=Ia0d93665fad811d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=164CAL532&originatingDoc=Ia0d93665fad811d9b386b232635db992&refType=RP&fi=co_pp_sp_220_537&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_537 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=220&cite=164CAL532&originatingDoc=Ia0d93665fad811d9b386b232635db992&refType=RP&fi=co_pp_sp_220_537&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_220_537 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1913006374&pubNum=660&originatingDoc=Ia0d93665fad811d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1905005461&pubNum=660&originatingDoc=Ia0d93665fad811d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=45CALIF2D345&originatingDoc=Ia0d93665fad811d9b386b232635db992&refType=RP&fi=co_pp_sp_231_351&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_351 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=45CALIF2D345&originatingDoc=Ia0d93665fad811d9b386b232635db992&refType=RP&fi=co_pp_sp_231_351&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_351 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1955113721&pubNum=107&originatingDoc=Ia0d93665fad811d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924117831&pubNum=660&originatingDoc=Ia0d93665fad811d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1924117831&pubNum=660&originatingDoc=Ia0d93665fad811d9b386b232635db992&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Di Genova v. State Bd. of Ed., 57 Cal.2d 167 (1962)
367 P.2d 865, 18 Cal.Rptr. 369


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


revoked for pre-1952 convictions and that, although the case was decided in February 1958, the
Legislature has not seen fit to make any amendment to overcome its effect.


(13) There is no merit to the contention that the decision *179  of this court upon the prior appeal
(DiGenova v. State Board of Education, 45 Cal.2d 255 [288 P.2d 862]) constitutes the law of the
case so as to preclude us from holding as to plaintiff that the 1952 legislation is not retroactive.
The doctrine of the law of the case does not extend to points of law which might have been but
were not presented and determined on a prior appeal. (Steelduct Co. v. Henger-Seltzer Co., 26
Cal.2d 634, 644 [160 P.2d 804]; Moore v. Trott, 162 Cal. 268, 273 [122 P. 462]; Trower v. City
& County of San Francisco, 157 Cal. 762, 765, [109 P. 617]; Skaggs v. City of Los Angeles, 138
Cal.App.2d 269, 273 [291 P.2d 572, 292 P.2d 572]; Webb v. Saunders, 89 Cal.App.2d 732, 736
[201 P.2d 816].) ( 14) The opinion of this court in 45 Cal.2d was limited to the question whether
plaintiff could properly be dismissed without notice or hearing. It contained nothing upon the
question of retroactive construction but, to the contrary, stated that “on retrial plaintiff may show
that the boards exceeded their authority in that the convictions were not those contemplated by
section 12756 [now § 13207] or that he was not the person convicted.” This language is clearly
broad enough to permit consideration, upon retrial, of the question presented here, because the
offense of which plaintiff was convicted would be among “those contemplated by” the legislation
only if the legislation is construed as retrospective.


(15) Moreover, the doctrine of the law of the case, which is merely a rule of procedure and does not
go to the power of the court, has been recognized as being harsh, and it will not be adhered to where
its application will result in an unjust decision. (Vangel v. Vangel, 45 Cal.2d 804, 809-810 [291
P.2d 25, 55 A.L.R.2d 1385]; England v. Hospital of Good Samaritan, 14 Cal.2d 791, 795-796 [97
P.2d 813]; see Gore v. Bingaman, 20 Cal.2d 118, 122-123 [124 P.2d 17].) In the England case this
court held that it would be unjust to apply the doctrine against a plaintiff where the law (relating
to liability of charitable hospitals) had been “unsatisfactory in its statement” at the time of several
prior appeals but was clarified, so as to permit recovery, in another case filed on the same day the
England case was decided. The court declared that to refuse to apply the newly adopted rule to the
plaintiff would “exalt form far above substance” and would result in a “most unjust decision.” (14
Cal.2d at pp. 795-796.) ( 16) The exception made in the England case has also been applied to
cases where the controlling rules of law have been altered or clarified by a decision intervening
between the first *180  and second determinations of the appellate courts. (Subsequent Injuries
Fund v. Industrial Acc. Com., 53 Cal.2d 392, 394-395 [348 P.2d 193]; see Gore v. Bingaman, 20
Cal.2d 118, 122-123 [124 P.2d 17]; Standard Oil Co. v. Johnson, 56 Cal.App.2d 411, 416 [132
P.2d 910].) The decision in Fountain v. State Board of Education, supra, 157 Cal.App.2d 463, was
made between the prior appeal and the second trial in the present case, and, as noted above, the
state board, acting on the basis of Fountain, restored credentials to several persons who had lost
them as a result of the 1952 legislation. It is obvious that application of the doctrine here would
result in a manifest injustice.
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(17) The local board asserts that at the second trial the court erred in denying its motion to
dismiss for lack of jurisdiction. Section 583 of the Code of Civil Procedure requires that a case
must be brought to trial within three years after the remittitur issued on appeal is filed in the
trial court, and the position of the local board is that this requirement was not met because the
proceedings instituted by plaintiff within the three-year period did not comply with the provisions
of section 594 of the Code of Civil Procedure for a five-day notice of trial on an “issue of fact.” 7


However, the answer of defendants admitted that the conviction occurred prior to 1952, and the
issue of retroactivity presented only a question of law. No factual determinations were necessary to
establish plaintiff's right to reinstatement, and the five-day notice requirement was inapplicable. 8


The trial court thus correctly denied the local board's motion to dismiss. A different situation was
presented by plaintiff's request for damages, which involved questions of fact. Although the city
was entitled to the five-day notice insofar as concerns trial of this issue, plaintiff submitted the
case to the trial court for decision upon the sole issue of reinstatement, announcing that he was not
then prepared to offer proof of damages, and the judgment does *181  not award damages. ( 18)
Plaintiff, who argues that the case should be remanded in order to try the issue of damages is in
no position to raise this point since he has not appealed.


7 Section 594 of the Code of Civil Procedure provides in part: “1. In superior courts and
municipal courts either party may bring an issue to trial or to a hearing, and, in the absence
of the adverse party, unless the court, for good cause, otherwise direct, may proceed with his
case, and take a dismissal of the action, or a verdict, or judgment, as the case may require;
provided, however, if the issue to be tried is an issue of fact, proof must first be made to the
satisfaction of the court that the adverse party has had five days notice of such trial.”


8 There may, of course, be a “trial” where only issues of law are determined. (Cf. Carney v.
Simmonds, 49 Cal.2d 84, 90 [315 P.2d 305]; O'Day v. Superior Court, 18 Cal.2d 540, 544-545
[116 P.2d 621]; City of Pasadena v. Superior Court, 212 Cal. 309, 313-314 [298 P. 968].)


The judgment is affirmed.


Traynor, J., Peters, J., White, J., and Dooling, J., concurred.


SCHAUER, J.,


Dissenting.
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After detailed study of the record and the pertinent law in this case I am in accord with the scholarly
and forthright opinion authored for the District Court of Appeal by Justice pro tempore Coakley,
and concurred in by Presiding Justice Bray (Cal.App., 1961), 11 Cal.Rptr. 620, and by reference
adopt it as explanatory of the reasons why I cannot join my associates in affirming the judgment
of the superior court.


Although Justice Coakley's opinion is fully adequate and impelling to the conclusions reached,
it, of course, was written before the opinion of my associates. In view of the importance of their
ruling to the school children of California, to the parents of those children, to the members of the
Legislature and to the great body of law abiding dedicated teachers who have not been convicted
of sex crimes, it appears proper to add emphasis to those facts and those aspects of the law which
in my view convincingly refute the position of the majority.


At the outset I emphasize that majority and minority justices alike are in accord as to all principles
of law relevant to this case and that there is no dispute as to the basic facts. The disagreement
between us is as to which principles of law in the circumstances should be given controlling effect.
Furthermore, the decision (whichever way it goes) will not change any rule of law. Its only real
significance lies in its contrasting effects on the two groups of persons immediately concerned; a
decision favorable to one group is necessarily adverse to the other.


The majority hold that the subject legislation was intended by the Legislature to have only
prospective application to a future group, not immediate application to an existing group. This
ruling protects in employment that relatively small group of public school employes who on the
effective date of the subject act had already been convicted of one or more of the sex crimes
designated therein. By that holding the school children (and the teachers who have not suffered
such convictions) *182  are continued in whatever hazards, if any, may follow from retention
in school employment of sex-crime convicts. The Legislature, it will appear, found such hazards
to be so grave as to require immediate removal of such persons. As this court said in its earlier
opinion (DiGenova v. State Board of Education (1955) 45 Cal.2d 255, 259 [2] [288 P.2d 862],
the language used by the Legislature “implies that the [teaching] credential should be revoked
without the delay which would be incident to a hearing” in order that such persons “should be
promptly removed from the classroom and contact with students.” The plaintiff here, on advice of
the Attorney General, was so removed. I would sustain the removal.


As I read the subject Education Code sections and their legislative history I am impressed with
the conclusion that the Legislature had well in mind the relative values of retrospective (i.e.,
immediate) and prospective applications of statutes-and the like relative values of forthwith
eliminating from public school teachers' positions all convicted sex criminals as opposed to making
the statute operative only as against those persons who might in the future be convicted of sex
crimes.
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This latter alternative seems to me to be pathetically reminiscent of locking the barn door after
the horse is stolen; the first conviction for which a second offender could be removed under this
legislation as the majority construe it could well be for an offense against one of the children.


In resolving the ultimate issue I think we must necessarily consider and at least impliedly answer
the following questions: Did the Legislature designate as of the date of its action a class of
persons (convicted sex criminals) ineligible to hold teachers' positions and prescribe a procedure
for their immediate removal? Or did it merely prospectively provide for a future class who
upon conviction would then become ineligible? For example, did the Legislature find that a
school teacher convicted one day before the effective date of the 1952 enactments of enticing an
“unmarried [chaste] female ... under the age of eighteen years, into any house of ill-fame, ... for the
purpose of prostitution” was not a hazard to school children and therefore not properly subject to
forthwith removal but that a person convicted of the same offense (violation of Pen. Code, § 266)
one day later was such a hazard and subject to such removal? For whose benefit was and is this
legislation intended: The school children unqualifiedly? *183  Or the school children subject first
to maintaining in the schools that group of teachers who had been convicted of sex crimes? Against
what dangers is the legislation intended to protect the children: Only against a prospective danger
from prospective teachers who may one by one, in the future become convicted sex criminals? Or,
as well, against a present and existing danger from all who had in the past been discovered and
convicted and who were then employed in the schools?


By the obviously implied answers of the majority to the foregoing questions it appears to me that
their allocation of relative values differs sharply from that manifested by the Legislature and which
is also developed and expressed in Justice Coakley's opinion and in my own views.


The writ of mandate issued by the court below directs the State Board of Education to reinstate
the teaching credentials of plaintiff DiGenova, and orders the Board of Education of the City
and County of San Francisco to reinstate him to his position as teacher in the public schools.
His credentials had been revoked and he had been discharged when it was discovered from
court records that before his certification and employment he had twice been convicted of sex
crimes. The issue as indicated by the above stated questions, is whether the Education Code of
California as amended in 1952, regardless of the type of teaching certificates previously issued,
requires forthwith revocation of credentials and dismissal from employment, of teachers currently
employed who had been convicted of sex crimes before the date of enactment of the pertinent code
sections as well as those thereafter so convicted. Both for the reasons presented by Justice Coakley
and for those hereinafter stated I am convinced that the trial court erred in ordering defendants to
reinstate plaintiff, and that the judgment should be reversed.
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As recognized in the majority opinion this case has heretofore been before us. (DiGenova v.
State Board of Education (1955), supra, 45 Cal.2d 255, 257-260 [1-6].) Because, however, of the
importance of showing the intention of the Legislature in enacting the subject legislation a further
factual statement is appropriate. As appears from our opinion on the first appeal DiGenova, before
receiving his teaching credentials, had been convicted in the municipal court of Los Angeles, once
of “vagrancy lewd” and once of a violation of section 41.10 of ordinance 77000 of that city (see
fn. 3, p. 258, of the first DiGenova case, supra.) for an offense termed *184  “consorting.” These
convictions, as shown by certified copies of the court records which are attached to defendants'
return and which constitute the sole factual basis for defendants' actions, occurred, respectively, in
1945 (December 28) and 1947 (May 15). About 20 months after the second conviction, he received
his first credentials to teach and became a teacher in the San Francisco public school system. In
January 1952 he acquired permanent tenure in that system. In July 1952 following a series of sex
crimes against children and an extended study of the possible or probable proclivities of sex crime
offenders as employes in the public schools, the Legislature added several sections to the Education
Code “relating to persons convicted of sex offenses in respect to employment in the Public School
System. ...” (Stats. 1953, 1st Ex. Sess. 1952, ch. 25, p. 389.) The added sections, construed in the
circumstances of their enactment, were intended to and do provide for a mandatory and immediate
purging of convicted sex criminals from employment in public schools. The character of such
legislation is not penal. Rather, it is remedial and procedural; it recognizes an existing source of
danger in the schools and provides a remedy.


In April 1953 the State Board of Education renewed DiGenova's credentials, for a period expiring
in November 1956. Shortly after this last mentioned renewal the state and local boards discovered
the public record facts of DiGenova's sex crime convictions and without notice or hearing the San
Francisco board dismissed him and the state board revoked his credentials the following month.
DiGenova does not now deny-rather, he asserts-the fact of his convictions, as hereinafter related.
He does not suggest that he had disclosed in his employment application, or that either board was
aware of, his criminal record prior to the latest renewal of his official papers. In December 1953
he instituted this mandamus proceeding, and procured a judgment in his favor on the ground that
he could not lawfully be deprived of his credentials and his position “without charges, notice or
hearing.” 1  This court reversed and remanded, with the statement that “on retrial plaintiff may
show that the boards exceeded their authority in that the convictions were not those contemplated
*185  by section 12756 [the pertinent 1952 statute, now numbered § 13207] or that he was not
the person convicted and thus obtain appropriate relief. Plaintiff argues those questions here but in
the trial court he relied solely on the lack of notice and hearing which was the basis of that court's
decision.” (DiGenova v. State Board of Education (1955), supra, 45 Cal.2d 255, 263.)


1 At the hearing in the trial court on that occasion plaintiff's counsel stated “that the
only question involved was that the revocation of plaintiff's credentials by the state
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board and his dismissal by the San Francisco board were had without charges, notice or
hearing.” (DiGenova v. State Board of Education (1955), supra, 45 Cal.2d 255, 258.)


Remittitur was filed with the clerk of the superior court on November 15, 1955. DiGenova took no
steps to set the case for retrial until September 26, 1958, when he filed a motion to advance retrial
date, on the ground that unless brought to trial prior to November 15, 1958 (within three years from
date remittitur filed), section 583 of the Code of Civil Procedure required dismissal of the case.
At this time he further declared to the court that he wished to rely upon Fountain v. State Board
of Education (1958) 157 Cal.App.2d 463 [320 P.2d 899], decided in February 1958. The court
below advanced the trial date as requested and, in express and sole reliance upon the Fountain
case, ordered appellants to restore DiGenova's credentials and to reinstate him as a teacher. This
appeal followed.


It is the position of the majority that (1) enforcement of the 1952 additions to the Education Code
as against theretofore accredited teachers, because of their likewise theretofore accredited status
as persons convicted of sex crimes, would constitute retrospective application of the law; (2) that
no legislation should be given retrospective effect unless the Legislature has clearly expressed an
intention to that end; and (3) that the language used in the circumstances of the subject legislation
does not manifest such a purpose.


I do not concede that the application of the remedial statute to DiGenova in the circumstances
of this case is a true retrospective application but even assuming that it would be 2  I think
that the language used by the Legislature, in the circumstances of the facts it found, clearly
establishes an intention to make the remedy immediately available to the end of removing as far
as possible the existing hazards to children. No contention is made that it was not within the
power of the Legislature to provide for retrospective application, or that such application would
be unconstitutional.


2 This assumption as to retrospective application is carried forward in the discussion which
follows, except where otherwise indicated.


The general and established rule, upon which the majority *186  rely and to which I subscribe,
is not an absolute rule and does not preclude-indeed its specifically stated limitation supports-
the view that I take. It is that “statutes are not to be given a retrospective operation unless it is
clearly made to appear that such was the legislative intent.” (Aetna Cas. & Surety Co. v. Industrial
Acc. Com. (1947) 30 Cal.2d 388, 393 [5] [182 P.2d 159]; State v. Industrial Acc. Com. (1957)
48 Cal.2d 355, 361 [2] [310 P.2d 1].) Another statement of the rule is found in Krause v. Rarity
(1930) 210 Cal. 644, 655 [11] [293 P. 62, 77 A.L.R. 1327] where the court, in considering the then
recently enacted motor vehicle “guest law,” stated that “although the legislature has the power to
give a statute retrospective operation, if it does not impair the obligation of contracts or disturb
vested rights, yet it is to be presumed that no statute is intended to have that effect, and it will
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not be given that effect, unless such intention clearly appear from the language of the statute.
[Citation.]” In East Bay Municipal U. Dist. v. Garrison (1923) 191 Cal. 680, 692 [218 P. 43], which
dealt with a “Municipal Utility District Act,” it is observed that “it is a well-settled principle of
statutory construction that an act will not be construed to be retroacive in the absence of either
an express declaration to that effect or a very clear implication that such was the intent of the
legislature.” (Italics added.)


A narrower and more limited statement of the rule is found in the Civil Code, the Code of Civil
Procedure, and the Penal Code, with respect to the provisions of such codes. Section 3 of each
of those codes provides that “No part of it [the respective code] is retroactive, unless expressly
so declared.” (See People v. Harmon (1960) 54 Cal.2d 9, 25 [20, 21] [351 P.2d 329].) But no
similar specification appears in the Education Code, wherein are the provisions now before us. On
the contrary section 10 of that code declares that “Unless the provisions or the context otherwise
requires these [§§ 1 through 10] general provisions, rules of construction, and definitions shall
govern the construction of this code.” (Italics added.) The general rule of construction thus referred
to is found in section 2 of the Education Code, as follows: “The code establishes the law of this
state respecting the subjects to which it relates, and its provisions and all proceedings under it are
to be liberally construed, with a view to effect its objects and to promote justice.” (Italics added.)


It thus appears plain that the general rule of clear intent (with liberal construction to effect its
objects), rather than *187  the narrower “express” declaration, governs with respect to whether
the statutes here involved are to be given retrospective application. If the Legislature had intended
the narrower rule to apply when considering provisions of the Education Code, it is reasonable
to believe it would have expressly so declared, as was done with respect to the other three codes
mentioned. “The fundamental rule of statutory construction is that the court should ascertain the
intent of the Legislature so as to effectuate the purpose of the law. [Citations.] Moreover, 'every
statute should be construed with reference to the whole system of law of which it is a part so that
all may be harmonized and have effect.' ... [P. 647.] It is not to be presumed that the Legislature
used language in a sense which would render nugatory important provisions of the statute.” (Select
Base Materials, Inc. v. Board of Equalization (1959) 51 Cal.2d 640, 645 [1, 2] 647 [11] [335 P.2d
672]); also Augustus v. Bean (1961) 56 Cal.2d 270, 272-273 [4] [14 Cal.Rptr. 641, 363 P.2d 873].)


“[I]t is a cardinal rule of construction that words must be given such interpretation as will promote
rather than defeat the general purpose and policy of the law ...” and that if possible statutes will be
so construed as to avoid absurd applications and consequences. (Department of Motor Vehicles v.
Industrial Acc. Com. (1939) 14 Cal.2d 189, 195 [4] [93 P.2d 131]; see also In re Cregler (1961)
56 Cal.2d 308, 312 [4] [14 Cal.Rptr. 289, 363 P.2d 305]; Warner v. Kenny (1946) 27 Cal.2d 627,
629 [3] [165 P.2d 889].)
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As already stated herein, by the enactment of chapter 25, Statutes of 1953, First Extraordinary
Session 1952, the Legislature added several new sections to the Education Code “relating to
persons convicted of sex offenses in respect to employment in the Public School System. ...”
Such new sections, as hereinafter more specifically shown, appear to contemplate not merely the
prevention of adding more convicted sex offenders as teachers in the future, or the discharge of
those subsequently convicted of such offenses, but rather, the total elimination of convicted sex
offenders from the public schools.


For clarity of reference to arguments in the former appeal, and to cited earlier decisions, it is noted
that in 1959 the Education Code sections were renumbered. (Stats. 1959, ch. 2.) However, with
the exception of section 12912, there has been no change of substance with respect to any of the
code sections added in 1952 which are involved in this case. *188  Therefore, for convenience
the current (1959) section numbers will be used herein although such sections when added in
1952 were numbered under the 1943 numbering system. (For identification of the former (1943)
Education Code numbers see Tables, pp. cxciii et seq., Deering's Code, 1960.) Unless otherwise
stated, all section numbers in this opinion refer to the Education Code. The pertinent sections (with
italics added) are:


Section 13207: “Whenever the holder of any credential, life diploma, or document issued by the
State Board of Education has been convicted of any sex offense as defined in Section 12912,
the State Board ... shall forthwith suspend the credential, life diploma, or document. ... When the
conviction becomes final or when imposition of sentence is suspended the board shall forthwith
revoke the credential, life diploma, or document.”


Section 13218 imposed the same duty upon county boards of education, with respect to holders
of certificates issued by such boards.


Section 13255: “Governing boards of school districts shall not employ or retain in employment
persons in public school service who have been convicted of any sex offense as defined in Section
12912. ...”


Section 13586: “No person shall be employed or retained in employment by a school district who
has been convicted of any sex offense as defined in Section 12912. ...”


Section 12912 (as amended in 1955; Stats. 1955, ch. 874, § 1, p. 1489, at that time numbered
12011.7),: “ 'Sex offense' as used in Sections 13130, 13207, 13218, 13255, and 13586 of this
code means any offense defined in Sections 266, 267, 285, 286, 288, 288a, 647a, subdivision 3
or 4 of Section 261, subdivision 5 of Section 647, or subdivision 2 of Section 311 of the Penal
Code; or any offense defined in subdivision 1 of Section 311 of the Penal Code committed on or
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after the effective date of the amendment of this section made at the 1955 Regular Session by the
Legislature. ...”


Section 13130 as it read when originally enacted in 1952 (and then numbered § 12107) provided
that the “State Board of Education shall deny any application for the issuance of a credential or
a life diploma or for the renewal of a credential made by any applicant who has been convicted
of any sex offense as defined in” section 12912. By the 1955 amendment of section 13130 and
addition in the same year of sections 13208, 13219, 13256, and 13587 (Stats. 1955, ch. 874), the
*189  Legislature extended to sexual psychopaths the proscriptions enacted in 1952 against those
convicted of sex offenses as set forth in the various above-quoted sections. Of this more will be
said hereinafter.


At all times here involved, subdivision 5 of section 647 of the Penal Code provided that, “5. Every
lewd or dissolute person ... Is a vagrant, and is punishable by a fine ... or by imprisonment. ...” In
the court below (at the second trial) counsel for DiGenova declared his client was seeking “to retry
the ... case on the question of the retroactivity of this statute”; that “I want primarily to establish
that he was the person [convicted] and the statutes under which he was dismissed were applied
retroactively”; that the “one legal issue which remains to be resolved” is that of retrospective
application of the statute; and that in 1945 DiGenova was found guilty of “Vagrancy, lewd,” and
in 1947 he was “found guilty and sentenced to jail again for a sex offense.” (Italics added.) Thus
DiGenova cannot now be heard to assert that he was not convicted of a sex offense within the
provisions of the applicable sections of the Education Code.


All of the Education Code sections quoted hereinabove are found in division 10 of part 2 of
that code. That division is entitled simply “Employees.” Section 12912, which defines “sex
offense,” is found in chapter 1 of division 10, which chapter is entitled “Provisions Applying to All
Employees.” Sections 13207, 13218 and 13255 are found in chapter 2 of division 10, which chapter
deals with “Certified Employees,” i.e., teaching personnel. Section 13586 is found in chapter 3 of
division 10, which chapter deals with “Classified Employees,” i.e., nonteaching personnel.


It is my view that the clear and necessary implication from the particularized specifications of the
1952 statute is that the Legislature intended thereby to rid the public school system of all persons
convicted of sex offenses regardless of whether the conviction was before or after enactment of
the new legislation.


In the first place, the 1952 act directed state school boards (§ 13207) to revoke the credential and
local boards (§ 13218) to revoke the certificate of teaching personnel “Whenever the holder ...
has been [finally] convicted of any sex offense. ...” The language “Whenever ... has been” (italics
added) as used in sections 13207 and 13218 in my view shows in context a plain intent that the
sections apply to past convictions. If the Legislature had intended otherwise, it could easily, and
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*190  to be consistent should, have used language so indicating, such for example, as appears
in section 13204, which provides that “Whenever the holder ... is charged with immoral or
unprofessional conduct or evident unfitness for service or persistent defiance ... the State Board ...
may require ... a hearing. ...” (Italics added.) Moreover, sections 13255 and 13586 speak in clear
and positive terms in declaring that local boards shall not “employ or retain” teachers (§ 13255) or
nonteaching personnel (§ 13586) “who have been [the majority read this as to ”who shall hereafter
be“] convicted of any sex offense as defined in Section 12912.” (Italics added.) Thus sections
13255 and 13586 appear by clear language to forbid the retention in employment of persons,
whether teachers or nonteaching personnel, who have been convicted of sex offenses. When thus
read together the various sections of the 1952 act show a manifest legislative purpose to rid the
public schools of all convicted sex offenders, regardless of date of conviction. (Cf. Augustus v.
Bean (1961), supra, 56 Cal.2d pp. 270, 272 [4].)


To hold that the act does not apply to convictions suffered before its enactment produces patently
absurd and mischievous results. It means that a school employe convicted of a relatively minor
sex offense after 1952 must forthwith lose his credential and position upon discovery of the record
of conviction, while a procurer, rapist, sodomist or sex deviate, with a teaching credential, whose
conviction occurred even one day before the 1952 act became effective cannot be removed under
any provision of that act. Further, to give only prospective application to the 1952 amendments
makes it appear necessary that similar prospective application be given to the 1955 amendment of
section 13130 and the addition of sections 13208, 13219, 13256, and 13587 (Stats. 1955, ch. 874),
which provide that “Whenever the holder ... has been determined to be a sexual psychopath ...” (§§
13208, 13219) the state and local boards shall revoke his credential and certificate, and (§§ 13256,
13587) that “No person shall be employed or retained in employment ... who has been determined
to be a sexual psychopath. ...” (Italics added.) The latter section is necessarily read by the majority
as meaning “who shall after the effective date of this section have been determined,” etc. To so
apply the 1952 and the 1955 enactments will result in the loss of credential and position by a sexual
offender convicted after 1952 or by one adjudged a sexual psychopath after 1955, but not by an
offender who *191  escaped conviction between 1952 and 1955 by securing a sexual psychopath
determination. (See Welf. & Inst. Code, §§ 5500 et seq.) No such unreasonable and absurd intent
should be attributed to the Legislature.


And that the Legislature would have declared that the 1952 act should operate prospectively only,
if it had so intended, appears from the language which in 1955 it added to section 12912 when (as
then numbered § 12011.7) that section was amended to provide, immediately following the words
“Penal Code”: “or any offense defined in subdivision 1 of Section 311 of the Penal Code [indecent
exposure] committed on or after the effective date of the amendment of this section made at the
1955 Regular Session by the Legislature. ...” (Stats. 1955, ch. 874; italics added.) The fact that this
1955 language (of ch. 874) directing prospective application was limited to only the one designated
offense of indecent exposure, as well as that no such language (directing prospective application)
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was included in the 1955 sections (also found in ch. 874) which extend to sexual psychopaths the
program to eliminate sexual offenders from the schools, provides a further affirmative indication
of legislative intent that as to the other listed sex offenses (including that of which DiGenova was
convicted) the date of commission or conviction was and is immaterial. (See Bellman v. County
of Contra Costa (1960) 54 Cal.2d 363, 368 [1] [5 Cal.Rptr. 692, 353 P.2d 300]; California Emp.
Stab. Com. v. Payne (1947) 31 Cal.2d 210, 213-214 [1] [187 P.2d 702]; Board of Social Welfare
v. County of Los Angeles (1945) 27 Cal.2d 90, 97 [3] [162 P.2d 635].)


In this connection it may be further noted that the Legislature found no difficulty in expressing its
intention in specific language in section 290 of the Penal Code, which since 1947 has required the
registration of any sex offender “who, since the first day of July, 1944, has been or is hereafter
convicted in the State of California of the offense of ...” (Italics added.) And as pointed out by
defendants, it will be an added absurdity that one convicted between 1944 and 1952 and required
to register as a sex offender under that section (Pen. Code, § 290) may nevertheless continue
to teach in the public schools, as will occur from refusal to apply retrospectively (i.e., to the
conditions which the Legislature found to currently constitute an existing danger) the Educational
Code provisions now before us. *192


Further, the rule is that if courts are doubtful as to the meaning of a statute they should adopt that
interpretation which is in accord with the legislative committee reports dealing with the legislation.
“ 'Committee reports and explanatory statements of members in charge, made in presenting a bill
for passage, have been held to be a legitimate aid to the interpretation of a statute where its language
is doubtful or obscure.' ” (Southern Pac. Co. v. Industrial Acc. Com. (1942) 19 Cal.2d 271, 275
[1a], 278-279 [2] [120 P.2d 880].) “In the absence of compelling language in the statute to the
contrary, it will be assumed that the Legislature adopted the proposed legislation with the intent
and meaning expressed by the [Judicial] [C]ouncil in its report.” (Hohreiter v. Garrison (1947) 81
Cal.App.2d 384, 397 [5] [184 P.2d 323].)


Defendants in their brief have referred by title and date to “five comprehensive Reports of the
Assembly Subcommittee on Sex Crimes.” The Preliminary Report of this subcommittee, issued
in 1950, relates in its foreword that “Two small children were murdered by sex fiends in Southern
and Central California in the fall of 1949. The publicity of these murders focused the attention of
the public upon sex crimes and sex offenders. There was much public opinion that the size of the
sex crime problem was such that existing legislation and techniques of control were inadequate,”
and that the subcommittee was appointed in November, 1949. “It has been demonstrated to the
subcommittee that the problem of sex crimes has two major aspects. The first and foremost is the
protection of the community from the sex offender.” The Preliminary Report then relates, among
other things, that (the italics throughout the following quotation being those of the Legislative
Subcommittee): “ 'Sex Offender' is a past-tense word; it really means past sex offenders. The sex
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offender is someone who has in the past indulged in sexual conduct for which he was subject to
potential prosecution.


“Only a portion of the past sex offenders are reported sex offenders. ...


“Only a portion of the reported sex offenders are arrested sex offenders. ...


“A still smaller portion of the past sex offender group is made up of convicted sex offenders. ...”


Appended to the 1950 Preliminary Report is a statement of Dr. Alexander J. Stoddard,
Superintendent of Los Angeles City Schools, Los Angeles City Board of Education, which
includes the following (italics in this quotation are added): *193  “The schools should provide a
clean, wholesome environment for growing boys and girls. ...


“There should be a most careful screening of all employees, both applicants and in-service, with
rigid elimination of any who manifest or have a history of aberrant sexual behavior.


“We try to do this effectively but further precautions are being taken to discover such histories. ...


“Every possible precaution should be taken to provide a program for the early recognition by
school personnel of any signs of ... deviant sexual behavior. Adequate provision should be made
for the prevention of the repetition of such abnormalities. ...


“Every precaution should be taken to safeguard children from potential or actual sex criminals. ...”


In August 1952, the Assembly Subcommittee on Sex Crimes reported among other things that “A
review of the Education Code relating to person[s] convicted of sex offenses in respect to their
employment in the Public School System and to certification documents in connection therewith
reflects that the laws are not sufficiently clear to assure that such a person could be prohibited from
continuing to be employed in the Public School System of the State of California. Your committee
unanimously agreed that a person convicted of a sex offense should not continue to be employed
in the Public School System. The over-all solution to this problem should be severely handicapped
if a convicted employee of the School System is merely allowed to terminate from one school
district and to then obtain employment at another school.


“Accordingly, Assembly Bill No. 31 was passed by the California Legislature at the First
Extraordinary Session, 1952, and became effective on July 2, 1952. The text of this law is as
follows: ...” (Italics added.) The text of the act with which we are here concerned (ch. 25) is then
set out in full, including, of course sections 13255 and 13586 which provide that persons who
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“have been convicted” of the specified sex offenses shall not be “employed or retained” in the
public school system.


This 1952 report of the Assembly Subcommittee, concurred in unanimously by its members,
followed a two-year study of the problem of sex offenses. Yet the carefully studied emphasis of the
unanimous committee that “ 'Sex offender' is a past-tense word; it really means past sex offenders,”
etc., is coolly brushed aside by the majority. In my view the report, together with the language
of the additions to the Education *194  Code, leaves no doubt that in adopting chapter 25 the
Legislature intended to rid the public schools of all convicted sex offenders regardless of whether
their conviction occurred before or after the effective date of the act.


As has been hereinabove mentioned, in a strict legal sense application of the 1952 act to DiGenova
is not a true retrospective application, and in any event is not unlawful. The subject act is remedial
to the end of protecting the children of the public schools. To that end-and to that end alone-it
simply designates a class of persons (those convicted of specified sex crimes) all of whom are
prohibited from employment in the schools. The common denominator of the class is that each
member has been convicted of a defined sex crime. Each of such persons is as a matter of law
made ineligible to hold the position of teacher (or certain other positions) in a public school. This
classification is reasonable. It applies alike to those previously, and those subsequently, convicted
of the specified crime. The mere fact that tenure in a teaching position is held does not make
application of the statute unlawful. There is nothing in the Constitution, the statutes or decisional
law which precludes enforcement of the classification. In this connection it is noted that at all
material times Education Code, section 13269 (or its predecessor § 13007), has provided that
“All employments under the provisions of Sections 1000 and 1001, Sections 13113 to 13116,
inclusive, Sections 13252 to 13312, inclusive, Sections 13314 to 13318, inclusive, Sections 13320
to 13326, inclusive, and Sections 13328 to 13337, inclusive, shall be subordinate to the right of
the Legislature to amend or repeal Sections 1000 and 1001, Sections 13113 to 13116, inclusive,
Sections 13252 to 13312, inclusive, Sections 13314 to 13318, inclusive, Sections 13320 to 13326,
inclusive, and Sections 13328 to 13337, inclusive, or any provision or provisions thereof at any
time, and nothing herein contained shall be construed to confer upon any person employed pursuant
to the provisions hereof a contract which will be impaired by the amendment or repeal of Sections
1000 and 1001, Sections 13113 to 13116, inclusive, Sections 13252 to 13312, inclusive, Sections
13314 to 13318, inclusive, Sections 13320 to 13326, inclusive, and Sections 13328 to 13337,
inclusive, or of any provision or provisions thereof.” The power of the Legislature over the public
schools is, of course, held to be plenary, subject only to any constitutional restrictions. (Hall v.
City of Taft (1956), 47 Cal.2d 177, 180-181 [1] [302 P.2d 574].) *195


It must necessarily be recognized that, as hereinabove suggested, the statute with which we are
dealing, which is designed to eliminate sex offenders from the public school system, was not
intended nor is it to be considered as punitive legislation directed at exacting further penalties
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from past offenders. It is not penal in any respect. Rather, as above mentioned, its aim is the
protection of the school children from those convicted of, or in the case of sexual psychopaths
disposed toward, sex offenses, whether of the nature of rape, sodomy or incest or of the perhaps
less serious per se lewd vagrancy of which DiGenova was convicted. As declared in Bates v.
Board of Education (1903) 139 Cal. 145, 148 [72 P. 907], quoted with approval in Stuart v. Board
of Education (1911) 161 Cal. 210, 213 [118 P. 712], “The public schools were not created, nor
are they supported, for the benefit of the teachers therein ... but for the benefit of the pupils and
the resulting benefit to their parents and the community at large.” Further, of course, “The whole
system of legislation regulating the educational machinery is based upon the consideration of the
welfare and best interests of the children. The proper regulation of tenure in office and other rights
of teachers were also properly considered and regulated, but the fundamental purpose and primary
object of the legislature was the consideration of the welfare of the children. This fundamental
purpose must not be lost sight of by courts in the construction of legislation dealing with our
educational system.” (Knickerbocker v. Redlands High School Dist. (1942) 49 Cal.App.2d 722,
727 [4] [122 P.2d 289], quoted with approval in McGrath v. Burkhard (1955) 131 Cal.App.2d 367,
377 [4b] [280 P.2d 864]; see also Goldsmith v. Board of Education (1924) 66 Cal.App. 157, 168
[5] [225 P. 783].)


It may also be mentioned that, as said by this court in Coca Cola Co. v. State Board of Equalization
(1945) 25 Cal.2d 918, 921 [1] [156 P.2d 1], “Although not necessarily controlling, as where
made without the authority of or repugnant to the provisions of a statute, the contemporaneous
administrative construction of the enactment by those charged with its enforcement and
interpretation is entitled to great weight, and courts generally will not depart from such construction
unless it is clearly erroneous or unauthorized.” See also Mudd v. McColgan (1947) 30 Cal.2d 463,
470 [4] [183 P.2d 10]. On July 1, 1952, one day prior to the effective date of chapter 25, the attorney
general rendered his opinion unequivocally interpreting the 1952 act as operating retrospectively
*196  and requiring the revocation of the credentials of a convicted sex offender regardless of
the date of conviction and specifically including convictions prior to July 2, 1952. (20 Ops. Atty.
Gen. 10.) Defendants have stated both in their briefs and in oral argument before this court that
since July 2, 1952, the state board continuously followed the Attorney General's opinion which,
as already indicated herein, I believe correctly interprets the legislation in question.


As to the generally recognized duty of this court in construing remedial legislation-and it cannot be
doubted that the 1952 amendments to the Education Code are remedial-we said in Continental Cas.
Co. v. Phoenix Constr. Co. (1956) 46 Cal.2d 423, 434 [9] [296 P.2d 801, 57 A.L.R.2d 914], “Such
a law [the general automobile financial responsibility law] is remedial in nature and in the public
interest is to be liberally construed to the end of fostering its objectives. (See Wheeler v. O'Connell
(1937) 297 Mass. 549 [9 N.E.2d 544, 111 A.L.R. 1038, 1041].) As said by Mr. Justice Heydenfeldt
for this court long ago, and still the law, 'The rule of law in the construction of remedial statutes
requires great liberality, and wherever the meaning is doubtful, it must be so construed as to extend
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the remedy.' (White v. Steam-tug Mary Ann (1856) 6 Cal. 462, 470 [65 Am.Dec. 523]; see also
Cullerton v. Mead (1863) 22 Cal. 96, 98; Cormerais v. Genella (1863) 22 Cal. 116, 125; Davis
v. Hearst (1911) 160 Cal. 143, 188 [116 P. 530].)” If we respect these principles in construing
automobile financial responsibility laws it would seem that our school children should be entitled
to at least equal consideration. (See also Estate of Patterson (1909) 155 Cal. 626, 638 [102 P. 941,
132 Am.St.Rep. 116, 18 Ann.Cas. 625, 26 L.R.A. N.S. 654].) The applicability of this principle
to the case at bench is emphasized by the fact that the Education Code specifically directs (§ 2)
that “its provisions and all proceedings under it are to be liberally construed, with a view to effect
its objects. ...”


In view of what has been related there is no doubt in my mind that the Legislature found that the
continuance in employment of theretofore, as well as prospectively, convicted sex criminals in the
public schools in any of the designated capacities unnecessarily imposed grave danger to school
children. There can be no doubt either that the Legislature had the power to classify such persons
as ineligible (immediately and continuingly) for employment in the public school system. Since
the Legislature found the present danger of employing *197  such persons and had the power to
direct their forthwith removal, it seems that the majority of this court, by clear implication of their
opinion, convict the members of that Legislature of a serious breach of responsibility.


I speak in defense of all the members of the Legislature who participated in the study which
preceded, and in enacting, the subject Education Code sections when I say that to me it is perfectly
clear from the language they used (and in the circumstances of its use as made manifest by the
committee report) that they did not intend that the schools should retain in employment persons
who had previously suffered sex crime convictions of the types enumerated; rather it was their
intention that the imminent hazard to the children of employing such persons should be eliminated,
whether the convictions had already occurred or should take place in the future.


Plaintiff relies upon (and the majority cite) Fountain v. State Board of Education (1958) 157
Cal.App.2d 463, 469-473 [2-7] [320 P.2d 899], in which this court denied a petition for hearing.
It is established law that the denial by this court of a hearing “is not to be taken as an expression
of any opinion by this court, or as the equivalent thereof, in regard to any matter of law involved
in the case and not stated in the opinion ... nor, indeed, as an affirmative approval by this court
of the propositions of law laid down in such opinion. ... The significance of such refusal is no
greater than this-that this court does not consider that the interests of justice, or the purposes for
which the power was given, require its exercise in the particular case.” (People v. Davis (1905)
147 Cal. 346, 350 [81 P. 718]; In re Stevens (1925) 197 Cal. 408, 423-424 [241 P. 88].) And as
pointed out in Cole v. Rush (1955) 45 Cal.2d 345, 351, fn. 3 [289 P.2d 450, 54 A.L.R.2d 1137],
“The significance of a denial in any particular case is also to be understood as further qualified
by the fact that under the Rules on Appeal a denial may mean no more than that a ground which
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we deem adequate or impellent for ordering a hearing has not been brought to our attention. (See
rule 29, Rules on Appeal.)”


The opinion of the District Court of Appeal in Fountain, insofar as relevant to the issue before
us, makes an excellent presentation of the basic proposition that statutes are not to be given a
retrospective operation unless it is clearly made to appear that such was the legislative intent. As
hereinabove stated I am in full accord with that proposition but for the *198  reasons which I
have tried to both elucidate and document am satisfied that here the legislative intent is made
clear. Furthermore, as I have emphasized, the character of the legislation in question is remedial
(for the protection of school children) not penal (to further punish the sex convict). This point
apparently was not adequately, if at all, presented to the District Court of Appeal. I therefore do
not find persuasive in this case its final proposition that (p. 473 of 157 Cal.App.2d) “As between
a construction of the law which would penalize him [the sex convict teacher] without a hearing
and one which would afford him a hearing and accomplish the full purpose of the law, the latter
is to be preferred.”


Defendants also contend that the issue of retrospective application of the statutes here involved was
determined adversely to DiGenova in our earlier opinion (DiGenova v. State Board of Education
(1955), supra, 45 Cal.2d 255), and that under the doctrine of law of the case DiGenova is bound by
that determination. For the reasons cogently stated in Justice Coakley's opinion prepared for the
District Court of Appeal (supra, 11 Cal.Rptr. 620), I believe this contention is likewise meritorious.


I would reverse the judgment with directions to the trial court to enter judgment for defendants
denying the writ sought.


McComb, J., concurred. *199


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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50 Cal.App.5th 94
Court of Appeal, First District, Division 2, California.


Leonard FADEEFF, et al., Plaintiffs and Appellants,
v.


STATE FARM GENERAL INSURANCE CO., Defendant and Respondent.


A155691
|


Filed 5/22/2020
|


As Modified on Denial of Rehearing 7/01/2020


Synopsis
Background: Insureds brought suit against insurer for bad faith and requested punitive damages,
arising out of insurer's denial of supplemental claim for damages to interior and exterior of home,
deck, and personal property following wildfire. The Superior Court, Mendocino County, No.
SCTMCVG1768908, Jeanine Nadel, J., granted insurer's motion for summary judgment, and
insureds appealed.


Holdings: The Court of Appeal, Miller, J., held that:


[1] triable issues of fact remained whether insurer's investigation and evaluation of supplemental
claims for damage to exterior of home was reasonable, thus precluding summary judgment;


[2] triable issues of fact remained whether insurer's investigation and evaluation of insureds'
supplemental claim for damage to linen wall covering and carpet was reasonable;


[3] triable issues of fact remained whether insurer's reliance on its experts' opinions regarding
cause of damage to home was reasonable; and


[4] triable issues of fact remained, precluding summary judgment on insureds' claim for punitive
damages.


Reversed.


Procedural Posture(s): Petition for Rehearing; On Appeal; Motion for Summary Judgment.
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West Headnotes (21)


[1] Insurance Good faith and fair dealing
Insurance Reasonableness of insurer's conduct in general
In insurance policies, as in all contracts, the law implies a covenant of good faith and
fair dealing, and an insurer's denial or delay in paying policy benefits can give rise to tort
damages if the denial or delay was unreasonable.


[2] Insurance Settlement Duties;  Bad Faith
Insurance Investigations and inspections
While an insurance company has no obligation under the implied covenant of good faith
and fair dealing to pay every claim its insured makes, the insurer cannot deny the claim
without fully investigating the grounds for its denial.


[3] Insurance Reasonableness of insurer's conduct in general
An insurer's denial of a claim on a basis unfounded in the facts known to the insurer,
or contradicted by those facts, may be deemed unreasonable, in breach of the implied
covenant of good faith and fair dealing.


[4] Insurance Absence of coverage;  coverage disputes in general
Insurance Investigations and inspections
The “genuine dispute rule,” pursuant to which an insurer is not acting in bad faith when it
denies or delays the payment of policy benefits due to the existence of a genuine dispute
with its insured as to the existence of coverage or the amount of the insured's coverage
claim, does not relieve an insurer from its obligation to thoroughly and fairly investigate,
process and evaluate the insured's claim.


[5] Insurance Absence of coverage;  coverage disputes in general
Insurance Questions of law or fact
An insurer's genuine dispute with its insured as to the existence of coverage or the amount
of the insured's coverage claim exists, such that insurer cannot be found to have acted in
bad faith, only where the insurer's position is maintained in good faith and on reasonable
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grounds, and in this context, “reasonableness” is a factual issue to be decided by a jury.
BAJI No. 2331.


1 Cases that cite this headnote


[6] Judgment Insurance cases
The genuine issue rule in the context of a claim of bad faith against an insurer allows a
trial court to grant summary judgment when it is undisputed or indisputable that the basis
for the insurer's denial of benefits under the policy was reasonable—for example, where
even under the insured's version of the facts, there is a genuine issue as to the insurer's
liability under California law.


[7] Insurance Questions of law or fact
An insurer is not entitled to judgment as a matter of law on a claim of bad faith where,
viewing the facts in the light most favorable to the plaintiff, a jury could conclude that
the insurer acted unreasonably in determining either that coverage did not exist or in
determining the value of the claim.


[8] Insurance Absence of coverage;  coverage disputes in general
Whether the genuine dispute doctrine, pursuant to which an insurer is not acting in bad faith
when it denies or delays the payment of policy benefits due to the existence of a genuine
dispute with its insured as to the existence of coverage or the amount of the insured's
coverage claim, can be applied in cases involving purely a factual dispute between an
insurer and its insured can only be decided on a case-by-case basis.


1 Cases that cite this headnote


[9] Insurance Absence of coverage;  coverage disputes in general
Judgment Insurance cases
Where an insurer is relying on the advice and opinions of independent experts, then a
basis may exist for invoking the genuine dispute doctrine, pursuant to which an insurer
is not acting in bad faith when it denies or delays the payment of policy benefits due to
the existence of a genuine dispute with its insured as to the existence of coverage or the
amount of the insured's coverage claim, and for summarily adjudicating a bad faith claim
in the insurer's favor.
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[10] Evidence Due care and proper conduct
Insurance Questions of law or fact
Testimony by an expert relied upon by an insurer will not automatically insulate an insurer
from a bad faith claim based on a biased investigation of an insured's claim; rather, the
case should go to the jury if: (1) the insurer was guilty of misrepresenting the nature of the
investigatory proceedings; (2) the insurer's employee's lied during the depositions or to
the insured; (3) the insurer dishonestly selected its experts; (4) the insurer's experts were
unreasonable; and (5) the insurer failed to conduct a thorough investigation.


[11] Insurance Absence of coverage;  coverage disputes in general
An insurer cannot insulate itself from liability for bad faith conduct by the simple expedient
of hiring an expert for the purpose of manufacturing a genuine dispute as to the existence
of coverage on the insured's claim or the value of the claim.


[12] Judgment Hearing and determination
A continuance of a hearing on a motion for summary judgment in order to conduct
additional discovery, normally a matter within the court's discretion, is virtually mandated
where the nonmoving party on summary judgment makes the requisite showing that
evidence essential to its opposition to the motion may exist. Cal. Civ. Proc. Code § 437c(h).


[13] Appeal and Error Continuance and stay
An appellate court reviews a trial court's decision on a motion for continuance of summary
judgment to allow for further discovery under the “abuse of discretion” standard. Cal. Civ.
Proc. Code § 437c(h).


[14] Appeal and Error Failure to exercise discretion
A trial court's failure to exercise discretion is itself an “abuse of discretion.”


4 Cases that cite this headnote


[15] Judgment Insurance cases
Triable issues of fact remained whether insurer's investigation and evaluation of
supplemental claims under homeowners policy for damage to exterior of home and
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deck from fire was reasonable, and therefore, whether insurer's refusal of claims, based
on its reliance on opinion of unlicensed adjuster that damage was due to wear, tear,
and deterioration, and not smoke and soot damage from fire, was based on genuine
dispute regarding existence of coverage, thus precluding summary judgment for insurer
on insureds' claim for bad faith.


[16] Appeal and Error Summary judgment
Court of Appeal would not consider insurer's claim that contradiction between its two
independent adjusters as to whether damage to interior and exterior of home was due to
wear, tear, and deterioration, for which there was no coverage under homeowners policy, or
due to smoke or soot from wildfire for which coverage was available, did not create factual
dispute as to reasonableness of its investigation and evaluation of insureds' supplemental
claims, because notes in claim file from adjuster who concluded that damage was caused
by soot and smoke were inadmissible hearsay, where insurer raised claim only in footnote
of brief.


[17] Judgment Insurance cases
Triable issues of fact remained whether insurer's investigation and evaluation of insureds'
supplemental claim for damage to linen wall covering and carpet was reasonable, and
therefore, whether insurer's denial of claim based on conclusion of its unlicensed adjuster
that damage was due to wear, tear, and deterioration, and not smoke or soot from fire,
was based on genuine dispute as to existence of coverage under homeowners policy, thus
precluding summary judgment for insurer on insureds' claim for bad faith.


[18] Judgment Insurance cases
Triable issues of fact remained whether insurer's reliance on its experts' opinions that
damage to home exterior, linen wall coverings, carpet, and deck were caused by wear,
tear, and deterioration, and not by smoke or soot from wildfire, was reasonable, and
therefore whether there was genuine dispute with insureds as to existence of coverage
under homeowners policy, thus precluding summary judgment for insurer on claim for bad
faith arising out of insurer's denial of supplemental claims.


[19] Appeal and Error Plenary, free, or independent review
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In reviewing the grant of summary judgment, the appellate court independently determines
the facts as a matter of law, and it will strictly construe the moving party's papers.


[20] Insurance Burden of proof
In considering whether an award of punitive damages is appropriate on a claim for bad
faith against an insurer, if the insurer meets its initial burden of showing that the insured
cannot prove that the insurer acted with an absence of malice, oppression or fraud, the
burden shifts to the insured to establish evidence supporting punitive damages with the
clear and convincing standard of proof. Cal. Civ. Code § 3294(a); Cal. Civ. Proc. Code
§ 437c(f)(1).


[21] Judgment Insurance cases
Triable issues of fact remained whether insurer acted with absence of malice, oppression
or fraud in course of investigation and evaluation of insureds' supplemental claims for
damage to interior and exterior of home, deck, and personal property under homeowners
policy, thus precluding summary judgment for insurer on insureds' claims for punitive
damages based on alleged bad faith in denying claims. Cal. Civ. Code § 3294(a); Cal. Civ.
Proc. Code § 437c(f)(1).


Witkin Library Reference: 2 Witkin, Summary of Cal. Law (11th ed. 2017) Insurance,
§ 348 [Investigation or Evaluation of Claims.]


**456  Court: Mendocino County Superior, Court Trial Judge: Hon. Janine E. Nadel (Mendocino
County Super. Ct. No. SCTMCVG1768908)
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Opinion
*97  MILLER, J.—Leonard and Patricia Fadeeff's home and personal property were damaged
by the 2015 Valley Fire that swept across a wide swath of northern California. Their insurer,
State Farm General Insurance Company (State Farm), paid for cleaning, repairs and some living
expenses, but denied the Fadeeffs’ supplemental demand for policy benefits for additional repairs
and contents replacement. The Fadeeffs sued State Farm for breaching the implied covenant of
good faith and fair dealing in their property policy, commonly known as insurance bad faith, and
sought punitive damages. The trial court granted State Farm's motion for summary judgment. The
Fadeeffs appeal, and we now reverse.


*98  FACTUAL AND PROCEDURAL BACKGROUND


The Fadeeffs’ home in Hidden Valley Lake, California, was insured under a State Farm
homeowners policy that covered building loss and personal property. In September 2015, the
Valley Fire in Lake County caused smoke damage to the Fadeeffs’ property, which they timely
reported. Shortly thereafter State Farm was aware that the linen wall covering inside the home
had started to buckle and that one of the Fadeeffs had asthma and other health concerns. With
State Farm's approval, the Fadeeffs retained ServPro to assist with smoke and soot mitigation and
cleaning. State Farm “call[ed] the shots” with respect to what ServPro could do in connection with
the Fadeeffs’ claim. ServPro power washed the exterior siding of the home to clean smoke, soot
and ash.


State Farm inspected the Fadeeffs’ property on October 3, 2015. The file notes from its independent
adjuster Greg Gannaway state that the home was “well maintained with no apparent deferred
maintenance” and that “[a]ll damage is related to smoke and soot.” State Farm found smoke and
soot on the interior walls, ceilings and carpeting, and on all exterior elevations including on the
very large deck and handrail.


State Farm made a series of payments in October, November and December on **457  the
Fadeeffs’ claim totaling about $50,000. 1


1 The payments on the claim were allocated to coverage A (Building) $17,444.72, coverage
B (Contents) $29,603.20, and coverage C (Additional Living Expenses) $5,053.94, less the
$2,038 deductible.


The Fadeeffs hired a public adjuster and submitted supplemental claims for further dwelling repairs
and additional contents replacement in January 2016, totaling approximately $75,000.
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State Farm used a different independent adjuster (James Carpenter) to investigate the supplemental
claims. Carpenter is not a licensed adjuster in California, nor is he licensed in any building trade.
He inspected the Fadeeffs’ property in March 2016 and stated he could not find smoke damage.


In connection with the supplemental claims, State Farm retained Forensic Analytical Consulting
Services (FACS) to inspect the Fadeeffs’ home and a company called HVACi to inspect the
Fadeeffs’ HVAC system.


State Farm has an internal “Operations Guide” for the use of third-party experts in handling first
party claims. It requires that adjusters prepare a written referral letter to the third-party expert that
“provide[s] clear and *99  concise instructions, and list[s] the specific question(s) to be addressed
by the independent expert.” The Operations Guide includes a template letter for this purpose. 2


Carpenter was unaware of the Operations Guide regarding the use of third-party experts, and the
retention letter issued by State Farm to FACS did not provide “[a list of] the specific questions
to be addressed,” as required by the Operations Guide. State Farm did not issue a referral letter
at all when it retained HCAVi.


2 The template is formatted as a letter, with blanks for the claim number and policy
holder. It includes this language: “Specifically, we are seeking an objective expert opinion,
including supporting information, relating to the following question(s):” “(insert one or more
questions)” and then has three blank lines numbered 1, 2, 3.


FACS took only surface samples from the Fadeeffs’ home. David Brinkerhoff (the certified
industrial hygienist for FACS), did not sample the back side of any materials, from wall cavities,
behind outlets and light switch plates, or under floor coverings. According to Brinkerhoff, air
samples were not within FACS's scope of work. FACS's report states that it “recommends cleaning
and restoration” in cases of “distinct observable smoke odor” or “clearly visible debris, staining,
or corrosion indicative of fire related smoke particle deposition.” Brinkerhoff determined that no
additional cleaning was required to address smoke or fire damage.


The FACS report noted other “sources of combustion” at the Fadeeffs’ property, including an
outdoor propane barbeque, a wood fireplace in the bedroom, a wood stove, and candles that had
been burned in the living room. Brinkerhoff testified that he never asked the Fadeeffs when they
had last used any of these sources of combustion.


The FACS and HVACi reports supported Carpenter's conclusion to deny those portions of the
supplemental claims they addressed. State Farm sent a letter dated April 25, 2016, to the Fadeeffs’
public adjuster denying all of the supplemental claims and included copies of the two reports.
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Two specifics of State Farm's April 25, 2016 denial letter (signed by Carpenter) are particularly
relevant to the issues before us:


**458  State Farm denied the Fadeeffs’ supplemental claim for repairs to the exterior paint and
for the interior “wallpaper and ... carpet” based on Carpenter's conclusion that the damage was
due to wear, tear, and deterioration.


State Farm denied coverage for the rear deck because it concluded that this portion of the exterior
“did not sustain accidental direct physical loss and therefore, there is no apparent smoke or fire
(ember) damage.” (This is *100  apparently contrary to the initial inspection on Oct 3, stated
above, describing smoke and soot on the very large deck.)


The Fadeeffs filed suit against State Farm for insurance bad faith and punitive damages. They also
sued ServPro for negligence in its performance of emergency services, causing further damage to
the Fadeeffs’ property.


State Farm moved for summary judgment on the ground that the “genuine dispute” doctrine defeats
the bad faith claim where an insurer reasonably relies upon an expert opinion in reaching a claim
decision. State Farm's theory was that the retention of FACS and HVACi demonstrated its “good
faith effort to investigate the claim,” and without regard to whether the Fadeeffs contest those
opinions, it is “undisputed that State Farm reasonably relied upon them in determining that no
additional amounts were owed on the claim. At the very least, this is a classic ‘genuine dispute’
upon which plaintiffs cannot, as a matter of law, base a bad faith cause of action.”


The Fadeeffs’ written opposition to the motion included a request for a continuance to take
discovery under Code of Civil Procedure section 437c, subdivision (h). 3  As to the merits,
the Fadeeffs argued that there were multiple material disputes as to whether State Farm
acted unreasonably in denying the Fadeeffs’ supplemental claims. The Fadeeffs submitted the
declaration of James Irmiter, a senior project manager for Forensic Building Science, Inc. (FBS)
who they had retained to conduct a survey of fire debris damage to their home. FBS's preliminary
report, included in the Fadeeffs’ evidence, concluded that based on site inspection and soot
sampling, the Fadeeffs’ property was damaged by deposits of soot throughout the structure that had
not yet been completely removed, and that removal of all wall and ceiling finishes, exposed wall
and roof insulation, HVAC equipment, cavity insulation and conduit with any opening would be
required for proper cleaning and remediation. The FBS preliminary report also contained a section
entitled “[r]eview of FACS report,” with comments on specific statements in the FAC report.
The Fadeeffs also submitted a declaration of their independent public adjuster, David DeTinne,
and a declaration of their trial counsel, Christopher Carling, addressing the continuance issue and
authenticating certain documents.
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3 All statutory references are to the Code of Civil Procedure unless otherwise stated.


At the hearing on the summary judgment motion, the trial court did not address the request for
continuance. It sustained State Farm's objections to portions of the Irmiter declaration and to the
entire attached FBS report on foundation and hearsay grounds, the effect of which was to gut
the Fadeeffs’ proffered evidence contradicting State Farm's expert FACS. The court then *101
granted State Farm's motion for summary judgment, and later signed without modification the
proposed order prepared by State Farm.


This appeal followed, raising two issues: whether the trial court erred in not granting appellants’
request for continuance, **459  and whether the trial court erred in granting the motion for
summary judgment.


DISCUSSION


I.


For a defendant to prevail on a motion for summary judgment, it must show that at least one
element of plaintiff's cause of action cannot be established, or the defendant has an affirmative
defense. (§ 437c, subd. (o); Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 853, 107
Cal.Rptr.2d 841, 24 P.3d 493.) We review de novo the trial court's grant of summary judgment.
(Duarte v. Pacific Specialty Ins. Co. (2017) 13 Cal.App.5th 45, 52, 220 Cal.Rptr.3d 170.) We view
the evidence in the light most favorable to the nonmoving party. (Saelzler v. Advanced Group 400
(2001) 25 Cal.4th 763, 768, 107 Cal.Rptr.2d 617, 23 P.3d 1143.)


[1]  [2]  [3] In insurance policies, as in all contracts, the law implies a covenant of good faith and
fair dealing, and an insurer's denial or delay in paying policy benefits can give rise to tort damages
if the denial or delay was unreasonable. (Wilson v. 21st Century Ins. Co. (2007) 42 Cal.4th 713,
720, 723, 68 Cal.Rptr.3d 746, 171 P.3d 1082 (Wilson).) 4  “As a close corollary of that principle,
it has been said that ‘an insurer denying or delaying the payment of policy benefits due to the
existence of a genuine dispute with its insured as to the existence of coverage liability or the amount
of the insured's coverage claim is not liable in bad faith even though it might be liable for breach of
contract.’ (Chateau Chamberay Homeowners Assn. v. Associated International Ins. Co. (2001) 90
Cal.App.4th 335, 347 [108 Cal.Rptr.2d 776] [(Chateau Chamberay)].) This ‘genuine dispute’ or
‘genuine issue’ rule was originally invoked in cases involving disputes over policy interpretation,
but in recent years courts have applied it to factual disputes as well. [Citations.]”
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4 As the court explained in Wilson, “While an insurance company has no obligation under
the implied covenant of good faith and fair dealing to pay every claim its insured
makes, the insurer cannot deny the claim ‘without fully investigating the grounds for its
denial.’ [Citation.] By the same token, denial of a claim on a basis unfounded in the facts
known to the insurer, or contradicted by those facts, may be deemed unreasonable. ‘A trier
of fact may find that an insurer acted unreasonably if the insurer ignores evidence available
to it which supports the claim. The insurer may not just focus on those facts which justify
denial of the claim.’ [Citations.]” (Wilson, supra, 42 Cal.4th at pp. 720-721, 68 Cal.Rptr.3d
746, 171 P.3d 1082.)


[4]  [5] “The genuine dispute rule does not relieve an insurer from its obligation to thoroughly
and fairly investigate, process and evaluate the *102  insured's claim. A genuine dispute exists
only where the insurer's position is maintained in good faith and on reasonable grounds.” (Wilson,
supra, 42 Cal.4th at p. 723, 68 Cal.Rptr.3d 746, 171 P.3d 1082.)


Ordinarily, reasonableness is a factual issue to be decided by a jury. (See CACI No. 2331 [in
insurance bad faith action, plaintiff must prove “that the [insurer] unreasonably [failed to pay/
delayed payment of] policy benefits”].)


[6]  [7] Our Supreme Court in Wilson explained how the “ ‘genuine dispute’ ” rule (sometimes
known as the “ ‘genuine issue’ ” rule or doctrine) works with the standards for determining motions
for summary judgment. The short answer is that it does not change the rules. (Wilson, supra, 42
Cal.4th at p. 724, 68 Cal.Rptr.3d 746, 171 P.3d 1082.) “ ‘The genuine issue rule in the context
of bad faith claims allows a [trial] court to grant summary judgment when it is undisputed or
indisputable **460  that the basis for the insurer's denial of benefits was reasonable—for example,
where even under the plaintiff's version of the facts there is a genuine issue as to the insurer's
liability under California law. [Citation.] ... On the other hand, an insurer is not entitled to judgment
as a matter of law where, viewing the facts in the light most favorable to the plaintiff, a jury could
conclude that the insurer acted unreasonably.’ [Citation.] Thus, an insurer is entitled to summary
judgment based on a genuine dispute over coverage or the value of the insured's claim only where
the summary judgment record demonstrates the absence of triable issues (... § 437c, subd. (c)) as
to whether the disputed position upon which the insurer denied the claim was reached reasonably
and in good faith.” (Ibid.)


[8]  [9]  [10] As Justice Croskey wrote in Chateau Chamberay, whether the genuine dispute
doctrine can be applied in cases involving “purely a factual dispute” between an insurer and its
insured can only be decided on a case-by-case basis. (Chateau Chamberay Homeowners Assn. v.
Associated Internat. Ins. Co., supra, 90 Cal.App.4th at p. 348 (Chateau Chamberay).) “[W]here an
insurer, for example, is relying on the advice and opinions of independent experts, then a basis may
exist for invoking the doctrine and summarily adjudicating a bad faith claim in the insurer's favor.
(Fraley v. Allstate Ins. Co. [(2000)] 81 Cal.App.4th [1282,] 1293 [97 Cal.Rptr.2d 386]; Guebara
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v. Allstate Ins. Co. [(9th Cir. 2001)] 237 F.3d [987,] 994.) We concur, however, with the caveat
advanced by the Guebara court. It cautioned that an expert's testimony will not automatically
insulate an insurer from a bad faith claim based on a biased investigation. It suggested several
circumstances where a biased investigation claim should go to jury: (1) the insurer was guilty
of misrepresenting the nature of the investigatory proceedings ...; (2) the insurer's employee's
lied during the depositions or to the insured; (3) the insurer dishonestly selected its experts; (4)
the insurer's *103  experts were unreasonable; and (5) the insurer failed to conduct a thorough
investigation. [Citation.]” (Chateau Chamberay, supra, at pp. 348-349, citation omitted.)


[11] Justice Croskey cautioned that this list is “certainly not intended to be exhaustive” of the
circumstances that might justify submitting the existence of whether there was a “ ‘genuine
dispute’ ” to a jury. “Nor, we must also add, may an insurer insulate itself from liability for bad faith
conduct by the simple expedient of hiring an expert for the purpose of manufacturing a ‘genuine
dispute.’ ” (Chateau Chamberay, supra, 90 Cal.App.4th at p. 349, fn. 8, 108 Cal.Rptr.2d 776.)


Put another way, the “dispute ... must be genuine. An insurer cannot claim the benefit of the genuine
dispute doctrine based on an investigation or evaluation of the insured's claim that is not full,
fair and thorough.” (Bosetti v. United States Life Ins. Co. (2009) 175 Cal.App.4th 1208, 1237, 96
Cal.Rptr.3d 744.)


II.


The Fadeeffs requested continuance of the summary judgment hearing 5  on the ground that since
State Farm's motion was based on the retention of experts as demonstrating its reasonableness
as a matter of law, they needed discovery as to whether **461  those firms were biased, truly
independent, or otherwise interested in the outcome.


5 Section 437c subdivision (h) provides in pertinent part that if it appears from “affidavits
submitted in opposition to a motion for summary judgment ... that facts essential to justify
opposition may exist but cannot, for reasons stated, be presented, the court shall deny the
motion, order a continuance to permit affidavits to be obtained or discovery to be had, or
make any other order as may be just.”


The request was supported by the declaration of trial counsel Christopher Carling, identifying and
attaching copies of then-outstanding discovery requests, and describing the status of the responses
(or nonresponses).


State Farm opposed the request for continuance. It argued that the Fadeeffs had already taken
discovery of the State Farm claims handlers and Brinkerhoff, who had written the FACS report,
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and that the outstanding discovery was untimely, went beyond the scope of the claim and would
not provide admissible evidence.


[12] A leading practical treatise summarizes section 437c, subdivision (h) this way: “[A]
continuance (normally a matter within the court's discretion) is ‘virtually mandated’ where the
nonmoving party makes the requisite *104  showing. The party need not show that essential
evidence does exist, but only that it may exist. [Dee v. Vintage Petroleum Inc. (2003) 106
Cal.App.4th 30, 34 [129 Cal.Rptr.2d 923] (emphasis added; internal quotes omitted); Frazee v.
Seely (2002) 95 Cal.App.4th 627, 634 [115 Cal.Rptr.2d 780].]” (Weil et al., Cal. Practice Guide:
Civil Procedure Before Trial (The Rutter Group 2020) ¶ 10.207, p. 10-87.)


[13] We review a trial court's decision on a continuance under the abuse of discretion standard.
(Knapp v. Doherty (2004) 123 Cal.App.4th 76, 100, 20 Cal.Rptr.3d 1.)


[14] Having made the written request for continuance, the Fadeeffs’ trial counsel did not bring
up the issue at the hearing on the motion for summary judgment. The trial court did not rule on
the motion for continuance either at the hearing or in its written order. The court simply did not
exercise its discretion to determine whether a continuance was warranted and on what terms. A
trial court's failure to exercise discretion is itself an abuse of discretion. (Kim v. Euromotors West/
The Auto Gallery (2007) 149 Cal.App.4th 170, 176, 56 Cal.Rptr.3d 780.) The Fadeeffs urge us
to remand for the trial court to exercise its discretion. But we need not do that here, because as
we will explain below, State Farm did not demonstrate that the insurance bad faith claim failed
as a matter of law.


III.


A.


On appeal, the Fadeeffs argue that there were several separate aspects to their supplemental claims,
as enumerated in the April 25, 2016 denial letter written by State Farm adjuster Carpenter. Some
supplemental claims were related to the exterior of the home, some related to the interior, others
related to contents. Some of those claims, the Fadeeffs argue, were denied by State Farm without
reliance on any expert and are simply the conclusions of the adjuster, Carpenter; the Fadeeffs argue
that as to these claims, State Farm did not establish a good faith dispute as a matter of law that
would defeat their bad faith claim.


[15] One example, amplified by the Fadeeffs in their briefing, is itself sufficient to deny summary
judgment. The Fadeeffs made a supplemental claim for damage to the exterior of their home. As
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we have noted, ServPro power washed the exterior siding of the home to clean smoke, soot and
ash. Patricia Fadeeff testified that after the power washing, paint was chipped all over the house,
and that none of the paint had been chipped before the fire. Accordingly, the Fadeeffs argued that
the power washing caused damage, and *105  damage **462  consequential to the repairs should
have been covered as required by state claims handling regulations. 6  But in the April 25, 2016
denial letter, State Farm denied the claim on the ground that it was due to wear and tear. (“The
exterior paint is peeling and is chipped and this is not smoke or fire (ember) damage. Peeling and
chipped paint is representative of wear, tear and deterioration of the painted exterior surface of
the home.”)


6 Appellants cite California Code of Regulations, title 10, section 2695.9(a)(1) (“consequential
physical damage incurred in making the repair or replacement not otherwise excluded by the
policy shall be included in the loss”).


In making its motion for summary judgment, State Farm did not contend that its conclusion about
wear and tear damage to the exterior of the home was based on the finding of its expert. State Farm
did not dispute that it “denied coverage for the exterior paint based on its unlicensed adjuster, Mr.
Carpenter's conclusion that the damage was due to wear, tear and deterioration.”


To begin, State Farm's reliance on Carpenter undermines its argument that it reasonably relied on
experts in denying the Fadeeffs’ claim. Furthermore, recall that the record shows that a different
State Farm independent adjuster (Greg Gannaway) had inspected the Fadeeffs’ home on October
3, 2015, and found the home was “well maintained with no deferred maintenance. All damage
[was] related to smoke and soot.” Yet in the April 25, 2016 supplemental claims denial letter,
adjuster Carpenter concluded that the exterior damage was due to wear and tear. The Fadeeffs
contend from this evidence that State Farm denied a supplemental claim based on the unsupported
(and contradicted) conclusions of its second adjuster that the damage was preexisting. Was there
preexisting wear and tear or was there damage to a well-maintained home by power washing after
a wildfire? To ask the question shows that State Farm has not established that it is “undisputed or
indisputable that the basis for the insurer's denial of benefits was reasonable.” (Wilson, supra, 42
Cal.4th at p. 724, 68 Cal.Rptr.3d 746, 171 P.3d 1082.)


State Farm counters by citing the declaration of Brinkerhoff (the industrial hygienist for FACS)
that he visually inspected the interior and exterior of the home, and collected samples from various
areas on the interior and exterior, that he prepared a report with photographs of the structure and
contents, and that the April 25, 2016 claim denial letter to the Fadeeffs’ public adjuster states it was
“[b]ased upon the results of our discussions, site inspections, received reports and investigation.”
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But even assuming all of this is true, State Farm's argument is unavailing because nothing in the
FACS report or Brinkerhoff's declaration refers to peeling or chipped exterior paint or wear, tear
or deterioration.


*106  [16] State Farm also argues that the apparent contradiction between the two independent
adjusters retained by State Farm about the condition of the exterior is insufficient to create a dispute
as to the reasonableness of State Farm's actions because Gannaway's notes in the State Farm claim
file from October 3, 2015, are inadmissible hearsay. We may, and do, decline to consider this
argument because it is raised only in a footnote. (Sabi v. Sterling (2010) 183 Cal.App.4th 916,
947, 107 Cal.Rptr.3d 805.) In any event, Gannaway's notes bear the earmarks of a business record.
(Evid. Code, § 1271.)


Finally, State Farm argues that even if the Fadeeffs are correct that ServPro caused damage, this
damage would be excluded **463  from the Fadeeffs State Farm coverage, and therefore its denial
of additional benefits for this claim is indisputably reasonable. The problem with this argument
is that it was not the basis for the motion for summary judgment. At trial, of course, State Farm
will be free to argue this position.


[17] Briefly, we conclude there are other disputed facts that make summary judgment
inappropriate on similar grounds. As another example, State Farm denied coverage for the
“wallpaper and ... carpet” aspect of the supplemental claim based on adjuster Carpenter's
conclusion that the damage was due to wear, tear and deterioration. In its motion for summary
judgment, State Farm did not contend that its conclusion about wear and tear damage to the wall
covering was based on the finding of its expert per se. Although Carpenter had no special expert
qualifications to make a judgment about wear and tear of the linen wall covering, State Farm does
not dispute that it denied coverage for the wall covering based on the conclusion of its unlicensed
adjuster that the damage was due to wear, tear and deterioration. 7  Plus, it is undisputed that on
September 23, 2015, State Farm was aware (according to its claim file) that the Fadeeffs’ home had
suffered smoke damage and that the linen wall covering in the home had started to “buckle up.”


7 The logic was somewhat circular. Carpenter testified at his deposition that he made
the determination about the wallpaper and carpet being damaged due to wear, tear and
deterioration “based on there was no smoke, soot, or ash noted in the FACS report.”


Also, Carpenter's conclusion about the condition of the wallpaper and paint in the April 25, 2016
denial letter was inconsistent with Gannaway's inspection six months earlier that the home was
well maintained. In sum, viewing the evidence in the light most favorable to the nonmoving party,
we cannot conclude that it is undisputed or indisputable that the basis for State Farm's denial of
the supplemental claims was reasonable.
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*107  B.


[18] The Fadeeffs also contend that there are triable issues regarding whether State Farm could
have reasonably relied on its experts in denying the supplemental claims. We agree.


[19] We independently determine the facts as a matter of law, and we strictly construe the moving
party's papers. (Hamburg v. Wal-Mart Stores, Inc. (2004) 116 Cal.App.4th 497, 502, 10 Cal.Rptr.3d
568.) As we read them, State Farm's moving papers focus on its retention of and reasonable reliance
on experts to establish there was a “genuine dispute” regarding payment of the supplemental
claims. Under the heading “Genuine Dispute Doctrine Negates Claim of Bad Faith,” State Farm
emphasizes that “[r]egardless of whether plaintiffs now contest those experts’ opinions, it is
undisputed that State Farm reasonably relied upon them in determining that no additional amounts
were owed on the claim. At the very least, this is a classic ‘genuine dispute’ upon which plaintiffs
cannot as a matter of law, base a bad faith cause of action.”


As we have noted, adjuster Carpenter retained FACS as a third-party expert. But he was unaware
of State Farm's operational guide regarding the use of third party experts, and issued a retention
letter to FACS that does not (contrary to the guide) “provide[ ] clear and concise instructions and
list the specific question(s) to be addressed.” It says nothing at all about the assignment.


**464  By way of an example, the Fadeeffs’ supplemental claim for personal property loss was
presented as an inventory with dozens of items on a spreadsheet. Carpenter could not remember
having reviewed it, nor could Carpenter state any steps he took to analyze whether State Farm
would provide coverage for these items. Carpenter also testified that he never asked FACS to
investigate or inspect any items on the Fadeeffs’ personal property spreadsheet of damaged items.
Carpenter admitted he took no steps to determine whether the conclusions in the FACS report were
reliable or accurate. But State Farm did not dispute that it denied the Fadeeffs’ additional personal
property claim by relying on the FACS report.


Appellants argue that from this set of circumstances, a jury could conclude that FACS was not
retained to offer an unbiased report, but instead was retained to “rubberstamp” the decision to pay
the Fadeeffs no additional benefits.


And the appellants point to other evidence from which a jury might infer that FACS's investigation
could not reasonably be relied on because of its limited scope. FACS recommends cleaning and
restoration in cases of distinct *108  observable smoke odor or clearly visible debris. But FACS's
samples were limited to surface samples; as noted above, Brinkerhoff conceded he did not sample
the back side of any materials, from wall cavities, behind outlets, light switchplates, or under floor
coverings.
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In these circumstances, we cannot conclude that it is undisputed or indisputable that the denial
of supplemental claims was reasonable based on a genuine dispute created by the retention of
experts. 8


8 Because we conclude that the trial court erred in granting summary judgment for the reasons
stated above, we need not address appellants’ arguments about whether the trial court erred
in sustaining several evidentiary objections to appellants’ evidence.


IV.


State Farm moved for summary adjudication on the punitive damages claim, based on the identical
asserted undisputed facts upon which it sought summary judgment on the insurance bad faith
claim. Having found that there was no triable issue of fact as to the sole cause of action, the trial
court also concluded that appellants had failed to show a triable issue of fact “as to the request
for punitive damages.” This was the only conclusion it could have reached, because without an
underlying cause of action there can be no damages. Having concluded that summary adjudication
of the bad faith claim in State Farm's favor was error, we now consider appellants’ argument that
the trial court erred in summarily adjudicating the punitive damage claim in State Farm's favor.


State Farm argued in its motion for summary adjudication on punitive damages that appellants
could not meet their burden of showing that State Farm's conduct constituted malice, oppression
or fraud by clear and convincing evidence because the undisputed facts showed that State Farm
dealt fairly and reasonably with the Fadeeffs. State Farm contended that it investigated, paid the
Fadeeffs certain amounts on their claim, and then, when the supplemental claims were made, hired
and reasonably relied on experts before denying the supplemental claims in the April 25, 2016
denial letter. State Farm argued that the Fadeeffs themselves had never seen the building or content
estimates submitted by their public adjuster on their behalf and had not reviewed the expert reports
(FACS and HVACi) before filing the lawsuit. 9  *109  State Farm also **465  asserted that when
the Fadeeffs were asked questions at their depositions about what it characterizes as the “factual
basis for their punitive damages request,” the Fadeeffs “could not point to anything that constituted
a pattern of egregious practices.” State Farm cited this testimony: Patricia was asked: “Did you ever
get a feeling from any of your interactions with people at State Farm that they wanted to harm you
or hurt you intentionally?” She answered, “No.” Leonard was asked whether anyone from State
Farm ever “refuse[d] to return a call or answer a question,” whether he got the “impression from
anyone from State Farm that [it] wanted to harm [him] or his wife in any way,” and whether he was
aware of any “correspondence” that he, his wife or their public adjuster sent to State Farm that it
“refused to respond to.” He answered, “[N]o” to all three questions. State Farm takes the same tack
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on appeal, arguing that appellants “produced no actual evidence of malicious conduct” to support
a punitive damages claim, and cite the answer from Patricia Fadeeff's deposition described above.


9 This was disputed by the Fadeeffs. At her deposition, Patricia Fadeeff testified, “I don't
know” and “I don't recall” when asked whether she had seen “exhibit 16” (apparently the
FACS report) before, and she answered, “[N]o” when asked if she recalled having any
conversations or communications with the public adjuster about the findings of FACS after
they inspected her home.


The Fadeeffs responded below that the jury should be permitted to consider whether punitive
damages are appropriate. This argument has more heft in light of our conclusion that the issue of
reasonableness cannot be decided on summary judgment on the facts of this case.


[20] In the first instance, the burden is on State Farm to show that the Fadeeffs cannot prove that
State Farm acted with an absence of malice, oppression or fraud. (Civ. Code, § 3294, subd. (a); §
437c, subd. (f)(1); Basich v. Allstate Ins. Co. (2001) 87 Cal.App.4th 1112, 1118, 105 Cal.Rptr.2d
153.) Then the burden shifts to the Fadeeffs to establish evidence supporting punitive damages
with the clear and convincing standard of proof. (Basich at pp. 1118-1119, 105 Cal.Rptr.2d 153.)


[21] State Farm has not met its burden. The fact that an individual plaintiff may not believe that the
people at State Farm “wanted to harm you or hurt you intentionally” does not conclusively answer
the question whether State Farm intentionally misrepresented or concealed a material fact, or acted
with knowing disregard of the rights of others. (See CACI No. 3946—Punitive Damages.) Nor is
the fact that the Fadeeffs may have relied on their public adjuster to review materials enough to
shift the burden to the Fadeeffs to rebut a showing of no malice, oppression or fraud by State Farm.


*110  DISPOSITION


The judgment is reversed. Costs on appeal are awarded to the Fadeeffs.


Kline, P. J., and Richman, J., concurred.
A petition for a rehearing was denied July 1, 2020, and the opinion was modified to read as
printed above. Respondent's petition for review by the Supreme Court was denied August 26,
2020, S263395.
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152 Cal.App.4th 720
Court of Appeal, Second District, Division 3, California.


FASSBERG CONSTRUCTION COMPANY, Plaintiff, Cross-defendant and Appellant,
v.


HOUSING AUTHORITY OF the CITY OF LOS
ANGELES, Defendant, Cross-complainant and Appellant.


No. B181989.
|


May 24, 2007.
|


As Modified on Denial of Rehearing June 21, 2007.
|


Review Denied Aug. 15, 2007.


Synopsis
Background: General contractor brought action against city housing authority for breach of
contract, breach of implied covenant of good faith and fair dealing, and violation of section
of Public Contract Code governing release of retained funds. Housing authority filed cross-
complaint, asserting claims for breach of contract, violation of False Claims Act, intentional and
negligent misrepresentation, fraudulent inducement, and declaratory relief. Following a jury trial,
the Superior Court, Los Angeles County, No. BC290195, Thomas L. Willhite, Jr., J., required
housing authority to make election of remedies and entered corrected judgment that awarded
damages to housing authority. General contractor and housing authority appealed.


Holdings: The Court of Appeal, Croskey, J., held that:


[1] each request for progress payment was a “claim” under False Claims Act;


[2] weekly payroll reports were not “claims”;


[3] change order proposals were neither “claims” nor “false claims”;


[4] housing authority was not entitled to recover as damages under Act amount of underpaid wages;


[5] housing authority could not recover contract remedy of liquidated damages for delay as
damages for misrepresentation;
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[6] housing authority did not actually rely on general contractor's certifications and thus could not
recover amount of its deductive change order proposals; and


[7] under election-of-remedies doctrine, aggregate punitive portion of treble damages award and
civil penalty was sufficiently large that any additional award of punitive damages would be
duplicative.


Affirmed in part, reversed in part, and remanded with directions.


West Headnotes (52)


[1] States Making or presentation of false claims
California False Claims Act, which provides that persons committing certain acts against
the state or a political subdivision are liable for treble damages, is patterned after the
federal False Claims Act, so authorities applying the federal act may be persuasive when
interpreting the state act to the extent the language of the two acts is similar. 31 U.S.C.A.
§ 3729 et seq.; West's Ann.Cal.Gov.Code § 12650 et seq.


12 Cases that cite this headnote


[2] Statutes Words of inclusion
The term “includes” in a statutory definition does not necessarily exclude things not
specified; “includes” ordinarily is a term of enlargement rather than limitation.


2 Cases that cite this headnote


[3] States Making or presentation of false claims
A record or statement that is not a request or demand for money within the meaning
of state False Claims Act's definition of “claim” is not a “claim” under the Act. West's
Ann.Cal.Gov.Code § 12650(b)(1).


1 Cases that cite this headnote


[4] States Making or presentation of false claims
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Section of state False Claims Act stating that person who commits any of the acts listed
in that section is liable for treble damages clearly distinguishes “a false claim” from “a
false record or statement” and authorizes a civil penalty only for “each false claim.” West's
Ann.Cal.Gov.Code § 12651(a).


5 Cases that cite this headnote


[5] Municipal Corporations Payment of Compensation
Public Contracts Withholding payments
For purposes of state False Claims Act, each request for progress payment that general
contractor made to city housing authority regarding housing authority's construction
project was a “claim”; each request was a request or demand for money. West's
Ann.Cal.Gov.Code § 12650(b)(1).


[6] Municipal Corporations Nature of claims required to be presented
For purposes of state False Claims Act, weekly payroll reports that general contractor
submitted to city housing authority regarding housing authority's construction project were
not “claims”; reports were not requests or demands for money, but rather were records
required to be submitted under construction contract and were records or statements
made or used in support of general contractor's requests for progress payments. West's
Ann.Cal.Gov.Code §§ 12650(b)(1), 12651(a)(2).


See 3 Witkin, Summary of Cal. Law (10th ed. 2005) Agency and Employment, § 288; Cal.
Jur. 3d, State of California, § 117 et seq.


1 Cases that cite this headnote


[7] Municipal Corporations Rights and remedies of municipality
Public Contracts Proceedings
Question whether general contractor's change-order proposals regarding city housing
authority's construction project were “claims,” for purposes of the state False Claims
Act, was question of law involving application of a statute to undisputed facts in action
involving housing authority's claim for violation of Act. West's Ann.Cal.Gov.Code §
12650(b)(1).


1 Cases that cite this headnote
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[8] Municipal Corporations Rights and remedies of municipality
Public Contracts Proceedings
Court of Appeal would review de novo question of law regarding whether general
contractor's change-order proposals regarding city housing authority's construction project
were “claims,” for purposes of the state False Claims Act, in action involving housing
authority's claim for violation of Act. West's Ann.Cal.Gov.Code § 12650(b)(1).


[9] Municipal Corporations Rights and remedies of municipality
Public Contracts Damages and amount of recovery
General contractor's change order proposals regarding city housing authority's
construction project were neither “claims” nor “false claims” under state False Claims
Act and alone could not support civil penalty under Act; a change order proposal was not
request or demand for money, property, or services, but rather was record or statement
made or used to get false claim paid or approved. West's Ann.Cal.Gov.Code §§ 12650(b)
(1), 12651(a)(2).


8 Cases that cite this headnote


[10] States Making or presentation of false claims
For purposes of the state False Claims Act, if a contractor knowingly presents a false
change order proposal and a change order is issued in reliance thereon, each request for
progress payment of amounts payable under the change order is a “false claim,” as will
support imposition of civil penalty under the Act. West's Ann.Cal.Gov.Code §§ 12650(b)
(1), 12651(a)(2).


3 Cases that cite this headnote


[11] Appeal and Error Necessity of objection in general
Appeal and Error Instructions
In dispute between general contractor and city housing authority with regard to breach
of contract and other claims, general contractor did not invite any error with respect to
the number of alleged false claims by failing to object to jury instruction that permitted
jury to conclude that acts other than requests or demands for money, property, or services
constituted false claims; general contractor did not request the instruction, and the mere
failure to object to the instruction did not constitute invited error.
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1 Cases that cite this headnote


[12] Appeal and Error Invited, induced, or encouraged error
Appeal and Error Consent, acquiescence, or participation in error
An error is invited only if the appellant induced the commission of error through its own
conduct; the mere acquiescence in or failure to object to an instruction is not invited error.


1 Cases that cite this headnote


[13] Municipal Corporations Rights and remedies of municipality
Public Contracts Damages and amount of recovery
Court of Appeal would review jury's finding that city housing authority suffered $455,000
in damages resulting from false claims under substantial-evidence standard in action
involving housing authority's claim that general contractor violated state False Claims Act.
West's Ann.Cal.Gov.Code § 12651(a)(2).


[14] Municipal Corporations Rights and remedies of municipality
Public Contracts Damages and amount of recovery
In action against general contractor, city housing authority was not entitled to recover as
damages under state False Claims Act the amount of underpaid wages regarding workers
who were not paid prevailing wage rate; housing authority did not show that it paid
workers any part of wages shortfall or had been sued for such a recovery, and failure to pay
prevailing wages to some workers did not increase cost of construction paid by housing
authority, did not impair value of completed project, and did not cause any cognizable loss
or harm to housing authority. West's Ann.Cal.Civ.Code § 3333; West's Ann.Cal.Gov.Code
§ 12651(a).


[15] Municipal Corporations Rights and remedies of municipality
Public Contracts Damages and amount of recovery
Jury issue existed as to whether city housing authority suffered damages as result of false
claims or false records or statements in action involving housing authority's claim that
general contractor violated state False Claims Act. West's Ann.Cal.Gov.Code § 12651(a)
(2).
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2 Cases that cite this headnote


[16] Municipal Corporations Rights and remedies of municipality
Public Contracts Damages and amount of recovery
General contractor was entitled to $402,717.95 credit for construction work performed
pursuant to change order proposals for which city housing authority issued no written
change order in action involving housing authority's breach-of-contract claim; project
manager for housing authority testified that general contractor was entitled to credit of
$402,717.95, and housing authority made judicial admission that general contractor was
entitled to $402,717.95 credit.


[17] New Trial Discretion of court
Trial court has broad discretion in ruling on a new trial motion. West's Ann.Cal.C.C.P. §
657.


21 Cases that cite this headnote


[18] Appeal and Error Deference given to lower court in general
Trial court's exercise of discretion regarding whether to grant new trial is accorded great
deference on appeal. West's Ann.Cal.C.C.P. § 657.


4 Cases that cite this headnote


[19] Appeal and Error Grant of new trial
Appeal and Error Excessive Award;  Remittitur
Court of Appeal can reverse the denial of a new-trial motion based on insufficiency of
the evidence or excessive damages only if there is no substantial conflict in the evidence
and the evidence compels the conclusion that the motion should have been granted. West's
Ann.Cal.C.C.P. § 657.


27 Cases that cite this headnote


[20] Evidence By counsel
Statement by city housing authority's attorney during closing argument constituted
binding judicial admission that general contractor was entitled to $402,717.95 credit
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for construction work performed pursuant to change order proposals for which housing
authority issued no written change order in action involving housing authority's breach-
of-contract claim; attorney endorsed response she elicited from project manager on direct
examination that general contractor was entitled to payment of, in attorney's words, “closer
to $400,000,” and project manager's testimony and housing authority's exhibit specified
amount as $402,717.95.


4 Cases that cite this headnote


[21] Evidence By counsel
Oral statement by counsel in the same action is a binding judicial admission if the statement
was an unambiguous concession of a matter then at issue and was not made improvidently
or unguardedly.


34 Cases that cite this headnote


[22] Municipal Corporations Rights and remedies of municipality
Public Contracts Damages and amount of recovery
After finding that general contractor was entitled to credit for construction work performed
pursuant to change order proposals for which city housing authority issued no written
change order, Court of Appeal would reverse damages award with directions to trial court
to reduce damages award, which had been entered in favor of housing authority for breach
of contract, rather than modifying judgment on appeal; by reversing award and directing
trial court to reduce award, housing authority could file motion for new trial on ground of
inadequate damages. West's Ann.Cal.C.C.P. § 657(5).


1 Cases that cite this headnote


[23] Appeal and Error New Trial
Where an appellate court vacates a judgment for plaintiff with directions to enter a new
judgment in a greater amount of damages, the defendant may move for a new trial after
entry of the new judgment. West's Ann.Cal.C.C.P. § 657.


3 Cases that cite this headnote


[24] Appeal and Error New Trial
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Where the appellate court vacates an original judgment and directs entry of judgment in an
amount less than the original judgment, the plaintiff may move for a new trial after entry
of the new judgment. West's Ann.Cal.C.C.P. § 657.


2 Cases that cite this headnote


[25] Damages Amount of damages
Evidence Particular admissions
On appeal from trial court's award of damages to city housing authority in dispute between
housing authority and general contractor for breach of contract and other claims, contractor
failed to overcome the presumption that the evidence supported the verdict by citing
and discussing the evidence; although contractor cited to housing authority's expert, who
testified that contractor “probably” should have been paid a thousand dollars per day for
delay caused by housing authority, such evidence was not an unequivocal party admission
and was not conclusive on the question of contractor's increased costs.


4 Cases that cite this headnote


[26] Damages Operation and Effect of Stipulations
Construction delays regarding city housing authority's project were not caused by any
misrepresentation that general contractor allegedly made in change order proposal,
weekly payroll report, or request for progress payment, and thus housing authority could
not recover contract remedy of liquidated damages for delay as damages for general
contractor's alleged intentional misrepresentations; delays were caused by understaffing
of project and by corrections that general contractor made regarding its own work.


[27] Fraud Reliance on Representations and Inducement to Act
Fraud Injury and causation
Plaintiff seeking to recover damages for economic loss caused by fraud must show that
the plaintiff actually relied on the defendant's misrepresentation or nondisclosure, that the
reliance was reasonable, and that the plaintiff suffered damages as a result.


[28] Fraud Reliance on Representations and Inducement to Act
City housing authority did not actually rely on general contractor's certifications, which
were submitted with requests for progress payments concerning housing authority's
construction project and which stated that work was completed in compliance with
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contract, and thus housing authority could not recover amount of its deductive change
order proposals, which were mainly made as result of general contractor's substitution of
inferior materials, as damages for intentional misrepresentation; housing authority was not
ignorant of substituted materials at time that it made payments to general contractor.


[29] Fraud Elements of compensation
No connection existed between any misrepresentation by general contractor and
$43,099.82 reduction in construction contract price regarding deletion of requirement
to construct handicap parking structures as part of city housing authority's construction
project, and thus $43,099.82 reduction was not recoverable as damages for intentional
misrepresentation.


[30] Fraud Injury and causation
Fraud Elements of compensation
City housing authority did not suffer actual loss or harm as result of general contractor's
failure to pay prevailing wages concerning housing authority's construction project, and
thus wages due workers were not recoverable as damages regarding housing authority's
intentional-misrepresentation claim against general contractor; housing authority did not
pay workers any part of wages shortfall, housing authority had not been sued for such a
recovery, and failure to pay prevailing wages did not increase cost of construction.


[31] Fraud Exemplary
City housing authority's failure to prove actual damages regarding intentional-
misrepresentation claim that was brought against general contractor and that arose from
housing authority's construction project precluded award of punitive damages; punitive
damages could not be awarded without actual damages.


9 Cases that cite this headnote


[32] Damages Necessity of actual damage
Punitive damages cannot be awarded without actual damages.


9 Cases that cite this headnote


[33] Appeal and Error Transcript, record, and statement of facts
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On appeal in action involving city housing authority's claims against general contractor for
breach of contract, violation of state False Claims Act, and intentional misrepresentation,
Court of Appeal would allow trial court, in the first instance, to decide whether housing
authority made binding election of remedies; there was no evidence in appellate record
of events that occurred after entry of judgment and therefore no factual basis for Court
of Appeal to determine whether general contractor was prejudiced by prior election of
remedies. West's Ann.Cal.Gov.Code § 12650 et seq.


[34] Election of Remedies Nature and grounds in general
Election-of-remedies doctrine is based on equitable estoppel.


2 Cases that cite this headnote


[35] Election of Remedies Nature and grounds in general
Election-of-remedies doctrine generally holds that if a plaintiff elects a particular remedy
in lieu of an alternative and inconsistent remedy and thereby gains an advantage to
the detriment of the defendant, the plaintiff thereafter is precluded from pursuing the
alternative remedy.


5 Cases that cite this headnote


[36] Election of Remedies Nature and grounds in general
Election-of-remedies doctrine applies only if the defendant suffered a substantial injury
as a result of the plaintiff's initial election of remedies.


2 Cases that cite this headnote


[37] Election of Remedies Validity and Finality of Election
Election-of-remedies doctrine ordinarily does not preclude a plaintiff who has pled
alternative remedies from changing his or her election before the defendant has suffered
an injury from the prior election through the application of res judicata or a satisfaction
of judgment.


7 Cases that cite this headnote


[38] Appeal and Error Findings and Conclusions by Reviewing Court
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Whether the facts establish an equitable estoppel is a question for the trial court, rather
than an appellate court, to decide in the first instance, unless the facts can support only
one reasonable conclusion.


1 Cases that cite this headnote


[39] Election of Remedies Remedies barred
Under election-of-remedies doctrine, aggregate punitive portion of treble damages award
and civil penalty under state False Claims Act was sufficiently large that any additional
award of punitive damages would be duplicative and unwarranted, and thus city housing
authority was precluded from recovering punitive damages against general contractor in
action arising from housing authority's construction project; given lack of qui tam relator,
most of treble damages award under Act served as punitive rather than compensatory
purpose, and civil penalty primarily served punitive purpose. West's Ann.Cal.Gov.Code
§ 12651(a).


4 Cases that cite this headnote


[40] Election of Remedies Inconsistency of Alternative Remedies
For purposes of election-of-remedies doctrine, Court of Appeal presumes that the
legislature did not intend to allow double recovery involving award of punitive damages
and either statutory penalty or multiple damages under a statute absent a specific indication
to the contrary.


5 Cases that cite this headnote


[41] Set–Off and Counterclaim Equitable Set-Off
The right to a setoff is founded on the equitable principle that either party to a transaction
involving mutual debts and credits can strike a balance, holding himself or herself owing
or entitled only to the net difference.


3 Cases that cite this headnote


[42] Set–Off and Counterclaim Equitable Set-Off
A court of equity will compel a set-off when mutual demands are held under such
circumstances that one of them should be applied against the other and only the balance
recovered.
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4 Cases that cite this headnote


[43] Appeal and Error Equitable remedies in general
Set–Off and Counterclaim Equitable Set-Off
Whether a setoff is appropriate in equity is a question within the trial court's discretion;
the appellate court reviews the trial court's decision under the abuse of discretion standard.


21 Cases that cite this headnote


[44] Appeal and Error Abuse of discretion
An abuse of discretion occurs if, in light of the applicable law and considering all of the
relevant circumstances, the trial court's decision exceeds the bounds of reason and results
in a miscarriage of justice.


29 Cases that cite this headnote


[45] Municipal Corporations Conditions precedent and limitations
Public Contracts Recovery of deductions
General contractor was entitled to recover retention proceeds being held by city housing
authority following resolution of dispute between housing authority and general contractor
for breach of contract and other claims; housing authority had no right to continue to
withhold any part of the retention proceeds after the action was fully resolved.


2 Cases that cite this headnote


[46] Costs, Fees, and Sanctions Offer of judgment in general
The purpose of statute establishing a procedure to shift costs if a party fails to accept
a reasonable settlement offer before trial is to encourage pretrial settlements. West's
Ann.Cal.C.C.P. § 998.


11 Cases that cite this headnote


[47] Costs, Fees, and Sanctions Offer of judgment in general
A statutory offer to compromise must be sufficiently specific to allow the recipient to
evaluate the worth of the offer and make a reasoned decision whether to accept the offer;
any nonmonetary terms or conditions must be sufficiently certain and capable of valuation
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to allow the court to determine whether the judgment is more favorable than the offer.
West's Ann.Cal.C.C.P. § 998.


27 Cases that cite this headnote


[48] Appeal and Error Compromise and Settlement
Costs, Fees, and Sanctions Offer of judgment in general
Ascertaining the terms of a statutory offer to compromise, including the determination
whether the offer is sufficiently specific and certain, is a question involving the
interpretation of a writing, which the appellate court independently interprets if the
interpretation does not turn on the credibility of extrinsic evidence. West's Ann.Cal.C.C.P.
§ 998.


20 Cases that cite this headnote


[49] Costs, Fees, and Sanctions Offer of judgment in general
Proposed release agreement sought by city housing authority, as part of its statutory
offer to compromise with general contractor with regard to breach of contract and other
claims, was not overbroad or incapable of valuation; although release stated that both
contractor and housing authority would release those claims on behalf of numerous related
persons and entities whose potential claims might derive from the parties, such exhaustive
language did not render the release uncertain in the absence of some indication of the
existence of a valuable claim in favor of a related person or entity. West's Ann.Cal.C.C.P.
§ 998.


8 Cases that cite this headnote


[50] Costs, Fees, and Sanctions Offer of judgment in general
Denial of city housing authority's motion for expert witness fees, based on its statutory
offer to compromise with general contractor with regard to breach of contract and other
claims, was error; housing authority's offer of $1,100,000 was a substantial amount, it
could not be concluded that offer necessarily was unreasonable or in bad faith, and trial
court was required to exercise its discretion in deciding whether to award the fees. West's
Ann.Cal.C.C.P. § 998.


3 Cases that cite this headnote


[51] Costs, Fees, and Sanctions Offer of judgment in general
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Whether a statutory settlement offer was reasonable and made in good faith is a question
within the sound discretion of the trial court. West's Ann.Cal.C.C.P. § 998.


2 Cases that cite this headnote


[52] Appeal and Error Failure to exercise discretion
Appeal and Error Substitution of reviewing court's discretion or judgment
On appeal, the deferential abuse of discretion standard applies only if the trial court
actually exercised its discretion; if the record clearly shows that the trial court failed to
exercise its discretion, the appellate court can neither defer to an exercise of discretion that
never occurred nor substitute its discretion for that of the trial court.


8 Cases that cite this headnote


Attorneys and Law Firms


**382  Horvitz & Levy, Frederic D. Cohen, Daniel J. Gonzalez and Dean A. Bochner, Encino,
for Plaintiff, Cross-defendant, and Appellant.


Rockard J. Delgadillo, City Attorney, Claudia McGee Henry, Assistant City Attorney, and Gerald
M. Sato, Deputy City Attorney, for Defendant, Cross-complainant and Appellant.


Opinion


CROSKEY, J.


*726  Fassberg Construction Company (Fassberg) appeals a judgment, after a jury trial, denying
it relief on its complaint and awarding the Housing Authority of the City of Los Angeles (Housing
Authority) $3,960,500, exclusive of costs, on its cross-complaint. The action arises from a
construction contract between the Housing Authority as owner and Fassberg as general contractor.
The jury found that Fassberg breached the contract, that Fassberg knowingly submitted 2,983
“false claims” to the Housing Authority, and that the Housing Authority suffered $1,104,000 in
damages resulting from the breach of contract and $455,000 in damages resulting from the false
claims. The court trebled the latter figure and awarded a civil penalty of $500 per false claim
pursuant to the California False Claims Act (Gov.Code, § 12650 et seq.). The jury also found
Fassberg liable for intentional misrepresentation and awarded the Housing Authority $1,559,000
in compensatory damages and $1,200,000 in punitive damages.
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The court concluded that the punitive damages award duplicated the treble damages award and
civil penalty, and required an election of remedies. The Housing Authority elected to recover
damages for breach of contract, treble damages for false claims, and the civil penalty. The **383
court refused to reduce the judgment by the 10 percent of the contract price that the Housing
Authority retained pursuant to the contract and continues to withhold. Both parties appealed.


Fassberg challenges the civil penalty and treble damages award for false claims, contending the
evidence does not support the findings that it submitted 2,983 false claims and that the Housing
Authority suffered $455,000 in damages as a result. Fassberg also challenges the amount of
damages awarded for breach of contract, the awards of compensatory and punitive *727  damages
for misrepresentation, and the denial of a setoff for the retention proceeds. The Housing Authority
challenges the required election of remedies, contending it is entitled to recover punitive damages
in addition to the amounts awarded in the judgment. The Housing Authority also challenges the
denial of its motion for expert witness fees based on a statutory offer to compromise.


We conclude that the California False Claims Act authorizes an award of treble damages for
knowingly presenting either “a false claim” or “a false record or statement” for payment or
approval of a false claim, but authorizes a civil penalty only for each false claim. Weekly payroll
reports submitted in support of requests for payment on a construction contract and change
order proposals requesting adjustments in the contract price may be false records or statements
presented for payment or approval of a claim, but are not “claims” under the act and alone cannot
support a civil penalty. Moreover, the measure of damages for false claims is the amount of injury
proximately caused by the false claims. That amount does not include a shortfall in the payment
of prevailing wages to workers if the underpayment did not increase the cost or result in any loss
to the public agency.


Our principal holdings are that (1) the evidence does not support the finding of 2,983 false claims
and does not establish a sufficient basis for the civil penalty; (2) the evidence does not support the
finding that the Housing Authority suffered $455,000 in damages for false claims and does not
support the treble damages award; (3) the damages awarded for breach of contract are excessive;
(4) the award of compensatory damages for misrepresentation is not supported by substantial
evidence; and (5) the court properly required an election of remedies by the Housing Authority.
We also hold that Fassberg failed to demonstrate error with respect to the trial court's ruling on
its claim for damages due to delay; Fassberg is entitled to recover the retention proceeds; and the
denial of the Housing Authority's motion for expert witness fees based on the statutory offer to
compromise was error. We will therefore reverse the judgment in part with directions. We also will
affirm the judgment as to the denial of relief to Fassberg on its complaint and affirm the denial
of Fassberg's motion for partial judgment notwithstanding the verdict with respect to the award
of damages for false claims.
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FACTUAL AND PROCEDURAL BACKGROUND


1. Construction Contract
The Housing Authority is a public agency that provides affordable housing to low-income persons.
Fassberg is a general contractor. The Housing Authority and Fassberg entered into a contract
dated April 5, 2000, providing *728  for Fassberg to build 25 residential buildings, comprising
156 dwelling units, and a maintenance building. The total contract price was $12,863,690. The
construction was to be completed within 270 days after a notice to proceed. The contract provided
for liquidated **384  damages payable to the Housing Authority in the amount of $1,500 per day
if Fassberg failed to timely complete the work.


The contract provided for periodic progress payments based on Fassberg's estimates of the value of
work performed under the contract, subject to approval by the Housing Authority. Fassberg agreed
to submit with each request for progress payment a certification that the amounts requested were
for performance in accordance with the contract specifications, that payments to subcontractors
and suppliers had been made from previous progress payments received, and that timely payments
would be made from the requested progress payment. The contract provided for the Housing
Authority to “retain ten (10) percent of the amount of progress payments until completion and
acceptance of all work under the contract.” The Housing Authority agreed to make the final
payment due to Fassberg under the contract after (1) the completion and final acceptance of all
work under the contract, and (2) the receipt of a release of all claims against the Housing Authority
arising by virtue of the contract, with the exception of any claims clearly specified by Fassberg in
amount and nature, as to which claims Fassberg could not request final payment.


Fassberg agreed to pay prevailing wages and benefits at rates determined by the United States
Secretary of Labor. Fassberg also agreed to submit weekly payroll reports stating the classification
of and hourly wages paid to each worker and other information, together with a certification signed
by Fassberg or the subcontractor responsible for paying the worker confirming that the information
provided was correct and complete and that each worker was paid not less than the applicable
wage rate and benefits. The contract stated that the falsification of any certification could subject
Fassberg to civil or criminal prosecution.


The contract stated that the Housing Authority could issue a change order at any time altering the
scope of work. If a change order caused an increase or decrease in either the cost of construction
or the time to perform the contract, the Housing Authority was required to “make an equitable
adjustment and modify the contract in writing.” The contract also provided that if any written or
oral order by the Housing Authority resulted in a change in the scope or duration of work, Fassberg
could make a “written proposal for equitable adjustment” with an itemized breakdown of increases
and decreases in its direct costs, indirect costs, and profit. The Housing Authority agreed to “act
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on proposals within 30 days after their receipt, or notify the Contractor *729  of the date when
such action will be taken.” The parties refer to proposals for equitable adjustment as change order
proposals. The contract also stated that if the Housing Authority caused a delay in the work for
an unreasonable period of time resulting in an increase in the cost to perform the work, Fassberg
was entitled to additional compensation.


2. Contract Performance
The Housing Authority issued a notice to proceed with construction beginning May 15, 2000. The
Housing Authority hired a construction management company, Dugan & Associates Construction
Management (Dugan), a few weeks later. The construction project experienced delays due to
changes made by the Housing Authority in the plans and specifications, faulty construction
by Fassberg and its subcontractors, understaffing by Fassberg and its subcontractors, and other
reasons. The first change order, issued on April 23, 2001, extended the contract performance
**385  period by 167 days with no change in the contract price. The Housing Authority later
agreed to other time extensions.


Fassberg submitted approximately 224 change order proposals to modify the contract price due to
changes in the work or to extend the time for contract performance, including both proposed price
increases due to additional work and proposed price decreases due to deleted work. 1  The Housing
Authority determined that many of the proposed price increases were excessive and that some of
the work for which Fassberg requested a price increase was already included in the contract scope
of work or in a prior change order proposal. The contract required the Housing Authority to “act
on [change order] proposals within 30 days after their receipt, or notify the Contractor of the date
when such action will be taken.” In practice, however, the Housing Authority often took much
longer to respond to Fassberg's change order proposals, sometimes because Fassberg had failed to
submit required information and sometimes because the Housing Authority failed to process the
proposals in a timely manner.


1 Fassberg submitted change order proposals numbered 1 through 224 in addition to revisions
of several of the change order proposals.


The Housing Authority sometimes orally approved changes in the scope of work and asked
Fassberg to submit a change order proposal later. After Fassberg submitted a change order
proposal, the Housing Authority could determine whether the proposed increase in the contract
price was reasonable and either agree to the proposal or agree to pay a lower price. Both parties
understood that a change order proposal must be approved and the Housing Authority must issue
a written change order before Fassberg could request *730  payment for work encompassed in a
change order proposal. The Housing Authority sometimes approved change order proposals but
delayed issuing written change orders until after the funds to pay for the additional work were
available to the Housing Authority, at which time it would issue a change order encompassing
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several change order proposals. There were approximately 70 change order proposals for which
the Housing Authority determined that Fassberg was entitled to a total of $402,717.95, but for
which the Housing Authority never issued a written change order and never paid Fassberg. 2


2 Fassberg submitted change order proposals for which the Housing Authority never issued a
written change order requesting a total of $1,630,783.82. The Housing Authority determined
that only $402,717.95 was due for those change order proposals. The $402,717.95 figure
does not reflect a credit of $677,932.77 claimed by the Housing Authority for other changes
in the scope of work, that is, deductive change order proposals by the Housing Authority.


The work was substantially completed on July 19, 2002, after 795 days. Fassberg submitted a total
of 49 requests for progress payment during the course of construction, and the Housing Authority
paid Fassberg a total of $11,790,328.26 for work on the project. After the completion of work and
the Housing Authority's final acceptance of the work, the Housing Authority refused to release
any part of the retention proceeds totaling $1,310,036.47. The Housing Authority determined that
it was entitled to a credit in the amount of $677,932.77 for changes in the scope of work, and so
informed Fassberg in a letter dated April 4, 2003.


3. Complaint, Cross-complaint and Offer to Compromise
Fassberg filed a complaint against the Housing Authority in February 2003. The **386  first
amended complaint filed in April 2003 alleges that the Housing Authority breached its obligations
under the contract to provide adequate plans and specifications, provide reasonable access to the
construction site, timely respond to requests for information by Fassberg and its subcontractors,
timely respond to Fassberg's change order proposals, and make timely progress payments.
Fassberg also alleges that the Housing Authority breached its obligation under Public Contract
Code section 7107 to timely release the retained funds. 3  The complaint alleges counts for breach
of contract, breach of the implied covenant of good faith and fair dealing, and violation of Public
Contract Code section 7107.


3 Public Contract Code section 7107, subdivision (c) states in relevant part, “Within 60 days
after the date of completion of the work of improvement, the retention withheld by the public
entity shall be released. In the event of a dispute between the public entity and the original
contractor, the public entity may withhold from the final payment an amount not to exceed
150 percent of the disputed amount.”


The Housing Authority filed a cross-complaint against Fassberg. The first amended cross-
complaint alleges that Fassberg breached its obligations under *731  the contract to timely
complete the work and to comply with the applicable wage and labor standards, among other
alleged breaches. The Housing Authority also alleges that Fassberg violated the California
False Claims Act by knowingly presenting false claims for payment, including change order
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proposals, requests for partial payment, and certified payroll records. The cross-complaint also
seeks declaratory relief to establish a right to withhold from the final contract payment the entire
retention amount. The cross-complaint alleges counts for breach of contract, violation of the
California False Claims Act, intentional and negligent misrepresentation, fraudulent inducement,
and declaratory relief. In its answer to the cross-complaint, Fassberg alleges that any liability to the
Housing Authority should be reduced by the amounts that the Housing Authority owes Fassberg.


The Housing Authority served an offer to compromise (Code Civ. Proc., § 998) in October 2004
offering to pay Fassberg $1,100,000 in exchange for a mutual release of claims and mutual
dismissals with prejudice of this litigation. Fassberg did not accept the offer.


4. Trial, Verdict and Judgment
The case proceeded to a jury trial. Michael Hostettler, an expert witness for the Housing Authority,
testified that his review of the certified payroll records, change order proposals, and requests for
progress payments submitted by Fassberg to the Housing Authority revealed 2,964 incidents of
underpayment of wages reflected in payroll records, 948 incidents of “questionable charges” stated
in change order proposals, and 47 incidents of overstatement of the percentage of work completed
stated in requests for progress payments. He stated that the sum of those figures, 3,959, was the total
number of “incidences of irregularities and otherwise nondocumented claims by the contractor.”
The Housing Authority's counsel stated in closing argument that each of those incidents was a
“false claim” under the California False Claims Act.


The jury returned a special verdict in favor of the Housing Authority on all counts submitted
to the jury except the Housing Authority's count for fraudulent inducement. The jury found
that the Housing Authority did not breach the contract or the implied covenant of good faith
and fair dealing, and that the Housing **387  Authority did not wrongfully withhold any part
of the retention funds. The jury found that Fassberg breached the contract and the Housing
Authority suffered $1,104,000 in resulting damages, that Fassberg knowingly submitted 2,983
false claims resulting in $455,000 in damages to the Housing Authority, that Fassberg intentionally
and negligently misrepresented material facts, and that the Housing Authority suffered $1,559,000
in damages resulting from the misrepresentations. The jury found that the total *732  amount of
recoverable damages, eliminating any double recovery, was $1,559,000. The jury also found that
Fassberg acted fraudulently and awarded the Housing Authority $1,200,000 in punitive damages
in the second phase of trial.


The court imposed a civil penalty of $500 per false claim (Gov.Code, § 12651, subd. (a)),
totaling $1,491,500, and trebled the award of damages for false claims (ibid.), resulting in a
treble damages award of $1,365,000. The court required the Housing Authority to elect to
recover either the compensatory damages awarded by the jury for intentional and negligent
misrepresentation ($1,559,000) plus punitive damages ($1,200,000) or compensatory damages for
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breach of contract ($1,104,000) plus treble damages for false claims ($1,365,000) plus the civil
penalty ($1,491,500). 4  The Housing Authority elected the latter recovery, totaling $3,960,500.
The court entered a judgment in February 2005 awarding the Housing Authority that amount and
denying Fassberg any relief on its complaint. The judgment did not address the Housing Authority's
count for declaratory relief concerning the retention proceeds or Fassberg's affirmative defense
of setoff.


4 The court concluded that the $1,559,000 awarded for intentional and negligent
misrepresentation included both $1,104,000 awarded for breach of contact and $455,000
awarded for false claims.


5. Posttrial Motions and Corrected Judgment
The Housing Authority moved for an award of attorney fees under Public Contract Code section
7107 and moved to recover its expert witness fees under Code of Civil Procedure section 998. The
court found that the Housing Authority was the prevailing party on Fassberg's count for violation
of Public Contract Code section 7107 and awarded the Housing Authority $886,500 in attorney
fees under subdivision (f) of that statute. 5  The court determined that the scope of the requested
release was overbroad and therefore denied the motion for expert witness fees.


5 “In the event that retention payments are not made within the time periods required by this
section, the public entity or original contractor withholding the unpaid amounts shall be
subject to a charge of 2 percent per month on the improperly withheld amount, in lieu of
any interest otherwise due. Additionally, in any action for the collection of funds wrongfully
withheld, the prevailing party shall be entitled to attorney's fees and costs.” (Pub. Contract
Code, § 7107, subd. (f).)


Fassberg moved to vacate the judgment (Code Civ. Proc., § 663) requesting an equitable setoff
and a declaration of the parties' rights and duties with respect to the retention proceeds. Fassberg
also moved for a partial judgment notwithstanding the verdict arguing that the finding that the
Housing Authority suffered $455,000 in damages resulting from false claims was not supported
by the evidence and was contrary to a jury instruction, and *733  that the judgment should be
reduced by the amount of the retention. In addition, Fassberg moved for a new trial arguing the
same points, and also argued that the finding that the Housing Authority did not **388  breach the
contract was contrary to the evidence, that the Housing Authority breached the contract by failing
to pay Fassberg $402,717.95 for work done pursuant to approved change order proposals and by
failing to compensate Fassberg for 116 days of delay caused solely by the Housing Authority, and
that the award of $1,104,000 in damages for breach of contract was excessive.


The court granted Fassberg's motion to vacate in part and denied it in part, finding that Fassberg
was not entitled to a setoff but was entitled to a declaration of rights and duties with respect to
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the retention proceeds. The court concluded that the Housing Authority was entitled to withhold
the retention proceeds more than 60 days after the date of completion because there was a dispute
between the parties at that time, pursuant to Public Contract Code section 7107, subdivision (c)
(see fn. 3, ante ). The court distinguished that question from the question whether Fassberg was
entitled to a reduction of the judgment by the amount of the retention proceeds, and concluded that
Fassberg had failed to assert the right to such a setoff either at trial or in an appropriate posttrial
motion. The court denied Fassberg's motion for partial judgment notwithstanding the verdict based
in part on the same reason, and stated that the determination of a setoff would require an evidentiary
trial that, “if appropriate at all,” should be conducted in a separate action for an equitable setoff.
The court also denied Fassberg's new trial motion.


The court entered a corrected judgment in March 2005 stating that Fassberg “is not, in this
action, entitled to an offset against the Housing Authority's recovery,” and awarding the Housing
Authority $886,500 in attorney fees. The corrected judgment otherwise is substantially the same
as the original judgment.


6. Appeals
Fassberg filed a notice of appeal from the corrected judgment, the partial denial of its motion to
vacate the judgment, the denial of its motion for partial judgment notwithstanding the verdict, and
the attorney fee order. The Housing Authority filed a notice of appeal from the corrected judgment.


CONTENTIONS


Fassberg contends (1) neither the weekly payroll reports nor the change order proposals were
“claims” within the meaning of the California False Claims Act for purposes of a civil penalty;
(2) the evidence does not support *734  the implied finding that Fassberg prepared, certified, or
submitted the payroll reports; (3) the Housing Authority's expert and the jury improperly counted
each alleged misstatement in a payroll report or change order proposal as a false claim; (4) the
evidence does not support the finding that the purported claims were false; (5) the evidence does
not support the finding that Fassberg knowingly presented the purported false claims; (6) the
evidence does not support the award of $455,000 in damages for false claims, and the award is
contrary to a jury instruction; (7) the Housing Authority breached the contract by refusing to issue
a change order for and pay $402,717.95 that it admittedly owed, and the award of damages for
breach of contract is excessive in that amount; (8) the Housing Authority breached the contract
by failing to compensate Fassberg for 116 days of delay caused solely by the Housing Authority;
(9) Fassberg is entitled to a setoff in the amount of the retention proceeds; and (10) the judgment
cannot be affirmed in part based on misrepresentation as an alternative theory of recovery because
the evidence **389  does not support the award of damages for misrepresentation.
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The Housing Authority disputes those contentions and contends (1) it is entitled to recover punitive
damages in addition to the amounts awarded in the judgment; and (2) the denial of its motion for
expert witness fees based on its statutory offer to compromise was error.


DISCUSSION


1. California False Claims Act
[1]  The California False Claims Act provides that any person who commits certain acts against
the state or a political subdivision is liable to the state or political subdivision for treble damages. 6


(Gov.Code, § 12651, subd. (a).) Among the prohibited acts are knowingly presenting or causing
to be presented “a false claim for payment or approval” by the state or a political subdivision, and
knowingly making or using or causing to be made or used “a false record or statement to get a
false claim paid or approved.” (Id., § 12651, subd. (a)(1), (2).) 7  The California False Claims Act
also provides that any person who commits such an act may be liable for a civil *735  penalty
of up to $10,000 for each “false claim.” (Id., 12651, subd. (a).) Thus, the act provides for both
treble damages for certain acts and a civil penalty for each “false claim.” Government Code section
12655, subdivision (c) states that the act “shall be liberally construed and applied to promote the
public interest.” The California False Claims Act is patterned after the federal False Claims Act
(31 U.S.C. § 3729 et seq.) as amended in 1986, so authorities applying the federal act may be
persuasive to the extent the language of the two acts is similar. (State of California v. Altus Finance
(2005) 36 Cal.4th 1284, 1299, 32 Cal.Rptr.3d 498, 116 P.3d 1175; Rothschild v. Tyco Internat.
(US), Inc. (2000) 83 Cal.App.4th 488, 494, 99 Cal.Rptr.2d 721.)


6 A court has the discretion to award less than treble damages (but not less than double
damages) in some circumstances. (Gov.Code, § 12651, subd. (b).)


7 “Any person who commits any of the following acts shall be liable to the state or to the
political subdivision for three times the amount of damages which the state or the political
subdivision sustains because of the act of that person. A person who commits any of
the following acts shall also be liable to the state or to the political subdivision for the
costs of a civil action brought to recover any of those penalties or damages, and may be
liable to the state or political subdivision for a civil penalty of up to ten thousand dollars
($10,000) for each false claim: [¶] (1) Knowingly presents or causes to be presented to an
officer or employee of the state or of any political subdivision thereof, a false claim for
payment or approval. [¶] (2) Knowingly makes, uses, or causes to be made or used a false
record or statement to get a false claim paid or approved by the state or by any political
subdivision.” (Gov.Code, § 12651, subd. (a).)
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A “claim” is defined to “include[ ] any request or demand for money, property, or services made to
any employee, officer, or agent of the state or of any political subdivision.” 8  (Gov.Code, § 12650,
subd. (b)(1).) “ ‘Knowing’ and ‘knowingly’ mean that a person, with respect to information, does
any of the following: [¶] (A) Has actual knowledge of the information. [¶] (B) Acts in deliberate
ignorance of the **390  truth or falsity of the information. [¶] (C) Acts in reckless disregard of
the truth or falsity of the information. [¶] Proof of specific intent to defraud is not required.” (Id.,
§ 12650, subd. (b)(2).) A “political subdivision” includes any city, for purposes of the California
False Claims Act. (Id., § 12650, subd. (b)(3).)


8 Government Code section 12650, subdivision (b)(1) states that, for purposes of the California
False Claims Act: “ ‘Claim’ includes any request or demand for money, property, or services
made to any employee, officer, or agent of the state or of any political subdivision, or to any
contractor, grantee, or other recipient, whether under contract or not, if any portion of the
money, property, or services requested or demanded issued from, or was provided by, the
state (hereinafter ‘state funds') or by any political subdivision thereof (hereinafter ‘political
subdivision funds').”


[2]  [3]  The term “includes” in a statutory definition does not necessarily exclude things not
specified. (People v. Western Airlines, Inc. (1954) 42 Cal.2d 621, 639, 268 P.2d 723.) “Includes”
ordinarily is a term of enlargement rather than limitation. (Flanagan v. Flanagan (2002) 27 Cal.4th
766, 774, 117 Cal.Rptr.2d 574, 41 P.3d 575.) Whether the definition of “claim” in Government
Code section 12650, subdivision (b)(1) encompasses things not specified in the statute is a question
of legislative intent. (Hassan v. Mercy American River Hospital (2003) 31 Cal.4th 709, 717, 3
Cal.Rptr.3d 623, 74 P.3d 726.) In the context of a statutory scheme that distinguishes “a false
claim” (Gov.Code, § 12651, subd. (a)(1)) from “a false record or statement to get a false claim
paid or approved” (id., § 12651, subd. (a)(2)) and provides an additional remedy for the former, as
explained post, we conclude *736  that a record or statement that is not a request or demand for
money within the meaning of Government Code section 12650, subdivision (b)(1) is not a “claim.”


2. The Evidence Fails to Establish a Sufficient Basis for the Civil Penalty


a. The California False Claims Act Authorizes a Civil Penalty for “a False Claim” but Not
for “a False Record or Statement”


[4]  The California False Claims Act distinguishes a “claim” from a “record” or “statement.”
The term “claim” is defined in Government Code section 12650, subdivision (b)(1), quoted ante,
without reference to the terms “record” or “statement.” The terms “record” and “statement” are
not defined in the act. Section 12651, subdivision (a) describes eight prohibited acts for which
treble damages may be awarded, four of which refer to either “a false claim” or “a false record
or statement.” The statute imposes treble damages on a person who “(1) Knowingly presents or
causes to be presented to an officer or employee of the state or of any political subdivision thereof,
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a false claim for payment or approval. [¶] (2) Knowingly makes, uses, or causes to be made or used
a false record or statement to get a false claim paid or approved by the state or by any political
subdivision. [¶] ... [¶] (7) Knowingly makes, uses, or causes to be made or used a false record or
statement to conceal, avoid, or decrease an obligation to pay or transmit money or property to the
state or to any political subdivision. [or] [¶] (8) Is a beneficiary of an inadvertent submission of a
false claim to the state or a political subdivision, subsequently discovers the falsity of the claim,
and fails to disclose the false claim to the state or the political subdivision within a reasonable time
after discovery of the false claim.” (Ibid., italics added.)


Government Code section 12651, subdivision (a) states that a person who commits any of the
“acts” listed in subdivision (a) is liable for treble damages. Those “acts” include knowingly
presenting “a false claim” and knowingly presenting “a false record or statement to get a false
claim paid or approved,” as stated ante. The statute states, however, that a civil penalty may
be imposed not for each “act,” but for “each false claim.” 9  (Ibid.) We **391  *737  construe
the statute in accordance with the plain meaning of the statutory language. (Wells v. One2One
Learning Foundation (2006) 39 Cal.4th 1164, 1190, 48 Cal.Rptr.3d 108, 141 P.3d 225.) Section
12651, subdivision (a) clearly distinguishes “a false claim” from “a false record or statement” and
authorizes a civil penalty only for “each false claim.” 10  Section 12655, subdivision (c) states that
the California False Claims Act “shall be liberally construed and applied to promote the public
interest,” but no liberal construction can alter the plain meaning of the statute in this regard.


9 “Any person who commits any of the following acts shall be liable to the state or to the
political subdivision for three times the amount of damages which the state or the political
subdivision sustains because of the act of that person. A person who commits any of the
following acts shall also be liable to the state or to the political subdivision for the costs of
a civil action brought to recover any of those penalties or damages, and may be liable to the
state or political subdivision for a civil penalty of up to ten thousand dollars ($10,000) for
each false claim.” (Gov.Code, § 12651, subd. (a), italics added.)


10 The federal False Claims Act describes seven prohibited “acts,” including knowingly
presenting or causing to be presented “a false or fraudulent claim for payment or approval,”
and knowingly making or using or causing to be made or used “a false record or statement
to get a false or fraudulent claim paid or approved.” (31 U.S.C. § 3729, subd. (a)(1), (2).)
The federal act also authorizes a civil penalty and treble damages, but does not expressly
state that a civil penalty may be imposed only “for each false claim.” Section 3729(a) states,
“Any person who [commits any of the seven enumerated acts] is liable to the United States
Government for a civil penalty of not less than $5,000 and not more than $10,000, plus 3
times the amount of damages which the Government sustains because of the act....” In light
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of the different statutory language, federal authorities are not particularly helpful with respect
to the proper construction of the California statute.


The Housing Authority argues that Government Code section 12651, subdivision (a) is ambiguous
and should be construed to mean that “false claims” includes not only requests or demands for
money, property, or services, but also any other act prohibited by the California False Claims
Act. This argument ignores the statutory definition of “claim” (id., § 12650, subd. (b)(1)) and
the careful, not haphazard, use of “false claims” in some places and “false records or statements”
in others in section 12651, subdivision (a). Those terms are not interchangeable. As we have
explained, the Legislature carefully distinguished the remedies available for different acts.


The Housing Authority cites LeVine v. Weis (2001) 90 Cal.App.4th 201, 108 Cal.Rptr.2d 562 for
the proposition that a false certification in connection with a request for payment is itself a false
claim under the California False Claims Act. The plaintiff in LeVine was a school teacher who
was discharged after he threatened to notify authorities that the school was claiming state funds
for students' average daily attendance without providing the expected level of classroom staffing.
The state Department of Finance determined after an investigation that the school had received
state funds based on false reporting, but the state Department of Education concluded that the
school was entitled to receive the funds. A jury found that the school and three school officials
had violated the California False Claims Act and awarded the plaintiff compensatory damages
under Government Code section 12653, subdivision (c) for violation of section 12653, subdivision
(b), which prohibits adverse employment action by an employer against an employee because
of acts by the employee “in disclosing information to a government or law *738  enforcement
agency or in furthering a false claims action.” (LeVine, supra, at pp. 204–207, 108 Cal.Rptr.2d
562.) LeVine concluded that the **392  defendants' certification of average daily attendance was
a “false claim” within the meaning of the act and that the school terminated the plaintiff because
he had threatened to disclose information pertaining to that “false claim,” and therefore concluded
that the school was liable for damages under section 12653, subdivision (c). (LeVine, supra, at pp.
211–212, 108 Cal.Rptr.2d 562.) LeVine explained that the “certification of the ADA constituted
an actual claim for money based on a representation of fact.” 11  (Id. at p. 211, 108 Cal.Rptr.2d
562, 108 Cal.Rptr.2d 562.)


11 LeVine v. Weis, supra, 90 Cal.App.4th 201, 108 Cal.Rptr.2d 562, also held that the public
school was a “person” subject to liability for violation of Government Code section 12653,
subdivision (b), consistent with a prior opinion by the Court of Appeal in the same case
(LeVine v. Weis (1998) 68 Cal.App.4th 758, 80 Cal.Rptr.2d 439). The California Supreme
Court, in Wells v. One2One Learning Foundation, supra, 39 Cal.4th at page 1197, 48
Cal.Rptr.3d 108, 141 P.3d 225, disapproved both of the LeVine opinions on that point.


LeVine v. Weis, supra, 90 Cal.App.4th 201, 108 Cal.Rptr.2d 562, did not address the question
whether the school could be held liable for damages or a civil penalty under section 12651,
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subdivision (a) based on a “false claim” and therefore is not on point. Moreover, in our view, for
purposes of liability under section 12651, subdivision (a), the quoted statement from LeVine fails
to recognize the distinction expressed in the statute between a false claim and a false record or
statement in support of a false claim. We therefore decline to follow LeVine.


b. The Weekly Payroll Reports Were Not “Claims” Under the Act and Alone Cannot Support a
Civil Penalty


[5]  Fassberg submitted weekly payroll reports to the Housing Authority as required by the
contract. Fassberg also submitted requests for progress payment under the contract approximately
every two weeks. Both the payroll reports and the requests for progress payment were accompanied
by certifications as to their accuracy and compliance with the contract. The payroll reports and
requests for progress payment were separate documents with different functions. The payroll
reports, on a standard United States Department of Labor form, provided specific information as
to employees' hours worked, work classification, wages and fringe benefits paid, and deductions.
The payroll reports did not include a request for payment. The requests for progress payment,
in contrast, stated an estimate of the percentage of work completed and the value of that work
based on a preapproved schedule of values, and expressly requested payment for the value of work
completed, less a 10–percent retention. Fassberg submitted 49 requests for progress payment on
the project.


[6]  *739  We conclude that each request for progress payment was a “claim” under the California
False Claims Act because each request was a “request or demand for money” (Gov.Code, § 12650,
subd. (b)(1)) made to the Housing Authority. The weekly payroll reports, in contrast, were not
“claims” because they were not “request[s] or demand[s] for money” (ibid.). Rather, the payroll
reports were records required to be submitted under the contract and were records or statements
made or used in support of Fassberg's requests for progress payment (see id., § 12651, subd. (a)
(2)). The payroll reports were neither “claims” nor “false claims” as a matter of law and alone
cannot support a civil penalty under the act. A false payroll report can support a civil penalty only
in conjunction with a “false claim,” and in those circumstances the civil penalty is for **393
“each false claim” (id., § 12651, subd. (a)) rather than for each “false record or statement to get
a false claim paid or approved” (id., subd. (a)(2)). 12


12 Any person who “[k]nowingly makes, uses, or causes to be made or used a false record or
statement to get a false claim paid or approved” (Gov.Code, § 12651, subd. (a)(2)) is liable
to the state or political subdivision for treble damages and may be liable for a civil penalty
“for each false claim” (id., § 12651, subd. (a)).


The Housing Authority maintained that Fassberg presented a total of 3,959 false claims, including
2,964 false claims arising from statements in weekly payroll records. The jury found that Fassberg
submitted 2,983 false claims. That number necessarily included purported false claims arising from
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statements in payroll records, although we cannot discern how many. The Housing Authority is not
entitled to a civil penalty either for each false payroll record or for each misstatement in the payroll
records, as a matter of law. We conclude that the judgment must be reversed as to the civil penalty
for false claims for a new trial on the cross-complaint to determine the number of false claims, if
any, and the appropriate civil penalty, consistent with the views expressed in this opinion. 13


13 The jury found that the Housing Authority suffered $455,000 in damages resulting from
2,983 false claims. Our conclusion that the number of false claims was inflated does not
necessarily compel the conclusion that the damages award was excessive, however, because
Government Code section 12651, subdivision (a) provides for treble damages not only for
each “false claim” but also for each “false record or statement to get a false claim paid or
approved” (ibid.). We discuss the award of damages for false claims in section 3, post.


c. The Change Order Proposals Were Not “Claims” under the Act and Alone Cannot Support
a Civil Penalty


Section 29(d) of the contract stated that if any order or direction by the Housing Authority caused
a change in the work resulting in an increase or decrease in Fassberg's cost or time to complete
the work, the Housing Authority “shall make an equitable adjustment and modify the contract in
*740  writing.” Section 29(e) stated that Fassberg must request an equitable adjustment in writing,
ordinarily within 30 days after receipt of a written notice of the change in the work, “by submitting
a written statement describing the general nature and the amount of the proposal.” Section 29(f)
stated that a “written proposal for equitable adjustment shall be submitted in the form of a lump
sum proposal supported with an itemized breakdown of all increases and decreases in the contract,”
with specified details. The contract stated further that the Housing Authority “shall act on proposals
within 30 days after their receipt, or notify the Contractor of the date when such action will be
taken,” and that “[f]ailure to reach an agreement on any proposal shall be a dispute under the clause
entitled Disputes herein.”


Fassberg submitted change order proposals on a form provided by the Housing Authority. The form
was entitled Change Order Proposal and stated, “Following is an itemized quotation regarding
proposed modifications to the contract documents.” It called for a description of the work, an
itemization of the subcontractor's cost, general contractor's cost, 10–percent overhead and profit,
and 1–percent bond cost, and a statement as to how many days the “proposed change” would delay
the project completion. Both parties understood that a change order proposal must be approved by
the Housing Authority and that the Housing Authority must issue a written change order before
Fassberg could request **394  payment for work encompassed in a change order proposal.


The Housing Authority argues that Fassberg submitted change order proposals requesting price
increases for work that was already included in the contract price, work necessitated by delays
caused by Fassberg and its subcontractors, and work for which Fassberg otherwise was not
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entitled to additional compensation. The Housing Authority also argues that the requested price
increases were excessive. Hostettler testified on behalf of the Housing Authority that the change
order proposals stated excessive wage rates and greater costs for “general conditions,” insurance,
and bonds for which Fassberg failed to submit sufficient supporting documentation. Hostettler
expressly declined to characterize the change order proposals as “wrong or false.” Rather, he
testified that the change order proposals contained “questionable charges” and “undocumented
and unevidenced claims for money.” He testified that the change order proposals contained “948
incidences of claims” or “questionable change order incidences in which a change order was
presented to the Housing Authority for payment and in which it included undocumented and
unevidenced claims for money.”


*741  On the other hand, James Evans, a field superintendent for the Housing Authority who was
partly responsible for reviewing change order proposals, testified that a change order proposal was
not a request for payment: “It would not be a request for payment as far as I was concerned because
they submitted on a monthly basis a billing for payment. It was—it was something that we owed
them at some point in time, but there would not be a request for payment. They had a separate
request for payment that they submitted monthly, and they could not include approved change
order proposals on that—for payment for that until such time as they received the change order.”


[7]  [8]  The question whether the change order proposals were “claims” for purposes of the
California False Claims Act is a question of law involving the application of a statute to undisputed
facts. (Daun v. USAA Cas. Ins. Co. (2005) 125 Cal.App.4th 599, 605, 23 Cal.Rptr.3d 44.) Absent
an underlying factual dispute, whether the change order proposals were “claims” under the statute
is a question of law for the court to decide without regard to the opinions of expert or percipient
witnesses or the finding by the jury that Fassberg knowingly submitted 2,983 false claims. Our
review is de novo. (Ibid.)


A change order proposal differs from a request for progress payment in that the former is a request
to modify the contract to allow for future payment, while the latter is a request for immediate
payment. A change order proposal, if approved, would be followed by a written change order
and then a request for progress payment. Federal courts have held that if a contractor obtained a
contract through collusive or fraudulent bidding, each request for payment under the contract is a
false claim under the federal False Claims Act, regardless of the objective truth of the request for
payment standing alone. (U.S. ex rel. Marcus v. Hess (1943) 317 U.S. 537, 543–544, 63 S.Ct. 379,
87 L.Ed. 443; Harrison v. Westinghouse Savannah River Co. (4th Cir.1999) 176 F.3d 776, 787–
788.) This is so because each request for payment, although perhaps not false in itself after the
public agency has agreed to the contract price, relies on the prior falsity. **395  (Marcus, supra,
at p. 543, 63 S.Ct. 379; 14  Harrison, supra, at pp. 787–788.)
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14 The United States Supreme Court in Marcus stated, “This fraud did not spend itself with
the execution of the contract. Its taint entered into every swollen estimate which was the
basic cause for payment of every dollar paid by the [federal public agency] into the joint
fund for the benefit of respondents.” (U.S. ex rel. Marcus v. Hess, supra, 317 U.S. at p. 543,
63 S.Ct. 379.)


[9]  [10]  We find these authorities persuasive and conclude that the same rule should apply to a
false change order proposal: If a contractor knowingly presents a false change order proposal and
a change order is issued in reliance thereon, each request for progress payment of amounts payable
under the change order is a false claim under the California False Claims Act. We *742  distinguish
a request for progress payment based on a false change order proposal from the prior change order
proposal itself, however. In our view, a change order proposal is not a “request or demand for
money, property, or services” (Gov.Code, § 12650, subd. (b)(1)) within the plain meaning of the
statutory language, but rather is a “record or statement” made or used “to get a false claim paid
or approved” (id., § 12651, subd. (a)(2)). We therefore conclude that the change order proposals
were neither “claims” nor “false claims” under the act as a matter of law and alone cannot support
a civil penalty under the act. A false change order proposal can support a civil penalty only in
conjunction with a “false claim,” and in those circumstances the civil penalty is for “each false
claim” (id., § 12651, subd. (a)) rather than for each “false record or statement to get a false claim
paid or approved” (id., subd. (a)(2)). The Housing Authority is not entitled to a civil penalty either
for each false change order proposal or for each false statement in a change order proposal, as a
matter of law.


The Housing Authority cites Stacy & Witbeck, Inc. v. City and County of San Francisco (1996) 47
Cal.App.4th 1, 54 Cal.Rptr.2d 530 for the proposition that a change order proposal is a “claim”
for purposes of the California False Claims Act. Stacy held that “a contract claim for overages
purportedly incurred on a public works project” was not a privileged publication under Civil Code
section 47, subdivision (b) and therefore could be the subject of a cause of action for false claims
under the California False Claims Act. (Stacy, supra, at pp. 3, 5, 54 Cal.Rptr.2d 530.) Stacy is
factually distinguishable in that the city in that case expressly directed the contractor to request
payment for extra work by presenting a “claim.” (Stacy, supra, at pp. 4–5, 54 Cal.Rptr.2d 530.)
“Stacy was ‘directed’ to submit its change order requests as a claim under the contract.” (Id. at p.
6, 54 Cal.Rptr.2d 530.) Moreover, Stacy did not decide whether the “contract claim” was a “claim”
for purposes of the California False Claims Act, but only that the claim was not protected by the
litigation privilege.


d. We Need Not Decide Fassberg's Other Contentions Concerning the Sufficiency of the
Evidence to Support the Civil Penalty


[11]  [12]  Our conclusion that the Housing Authority is not entitled to a civil penalty for each
payroll record or change order proposal, or each false statement in those documents, compels
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the conclusion that the evidence does not support the finding of 2,983 false claims and that the
judgment must be reversed and the case remanded for a new trial to determine the number of
false claims, if any, and the appropriate civil penalty. Accordingly, we need not address *743
Fassberg's other contentions **396  concerning the sufficiency of the evidence in the present
record to support the civil penalty. 15


15 We reject the Housing Authority's argument that Fassberg invited any error with respect
to the number of false claims by failing to object to a jury instruction that permitted
the jury to conclude that acts other than requests or demands for money, property, or
services constituted false claims. The Housing Authority acknowledges that Fassberg did
not request the instruction, but argues that Fassberg had numerous opportunities to object to
the instruction, yet failed to object at any time before the verdict. An error is invited only if
the appellant induced the commission of error through its own conduct. (Norgart v. Upjohn
Co. (1999) 21 Cal.4th 383, 403, 87 Cal.Rptr.2d 453, 981 P.2d 79.) The mere acquiescence in
or failure to object to an instruction is not invited error. (Huffman v. Interstate Brands Corp.
(2004) 121 Cal.App.4th 679, 706–707, 17 Cal.Rptr.3d 397.) Moreover, the giving of a jury
instruction is deemed excepted to. (Code Civ. Proc., § 647.)


3. The Evidence Fails to Establish a Sufficient Basis for the Award of Damages Resulting
from False Claims


a. Trial Court Proceedings
Hostettler testified that the certified payroll records revealed 2,964 instances of underpayment of
wages totaling “approximately $455,000.” He stated that if a subcontractor failed to pay prevailing
wages, the contractor (Fassberg) was liable to the Department of Labor and the Housing Authority
for the shortfall. He prepared a 29–page exhibit entitled Certified Payroll Analysis (exhibit 9047)
that lists individual workers, the amounts actually paid to each worker, the amounts that should
have been paid, and the shortfall for each worker per week, but does not state the aggregate shortfall
for all workers. That is, the figure of approximately $455,000 does not appear in exhibit 9047.


The Housing Authority argued to the court that it was entitled to recover unpaid prevailing wages
on the project as an element of damages for breach of contract, although there was no evidence
that the Housing Authority had paid or had been sued for the shortfall. The court disagreed and
instructed the jury: “There is no damage claim being made in this case by the Housing Authority
for any alleged underpayment of wages to employees on the project. However, you may consider
evidence of any alleged underpayment of wages insofar as it may be relevant of the issue of whether
or not the retention should be withheld.”


Counsel for the Housing Authority stated in closing argument that the total amount of damages
suffered by the Housing Authority on all counts was $1,159,014.60. She listed the individual items
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of damages as liquidated damages for 256 days of delay at the rate of $1,500 per day ($384,000),
damages for the Housing Authority's deductive change order proposals that *744  should have
reduced the contract price paid ($677,932.77), damages for an additional credit due for the deletion
of work relating to handicap parking spaces ($43,099.82), and damages for overcharges for labor
in change orders paid by the Housing Authority ($45,882). 16  Counsel stated, “Some of these
damages go to one [count]. Some of them will go to more than one, and it will be up to you to
decide.” Counsel did not request damages for false claims either in summing up the total damages
suffered or in describing and counting the purported false claims.


16 The actual sum of these figures is $1,150,914.59 rather than $1,159,014.60. Counsel cited in
closing argument only the figures for liquidated damages and labor overcharges. The other
figures either appeared in exhibits admitted in evidence or were stated in trial testimony.


**397  Counsel for the Housing Authority stated in closing argument, while discussing the
Housing Authority's justification for failing to release the retained funds, that Fassberg failed to
pay $455,085.37 in prevailing wages due to workers. Counsel also stated during closing argument,
outside of the context of retained funds, that Fassberg failed to pay “about a half a million dollars”
in prevailing wages and referred to “over a half a million dollars in back wages that are owed to
people.”


The jury requested a list of exhibits during its deliberations. The court provided separate lists of
exhibits offered by each party. The jury later inquired: “Can you provide us with documents listing
HACLA's damages with regards to the following: (1) labor, (2) NARBI, (3) labor and trust, (4)
deductive C.O.P.'s, (5) handicap parking, (6) prevailing wages.” In response, the court reminded
the jury: “There is no damage claim being made in this case by the Housing Authority for any
alleged underpayment of wages to employees on the project. However, you may consider evidence
of any alleged underpayment of wages insofar as it may be relevant to the issue of whether or
not the retention should be withheld.” The court stated further, “The reason that's important is
as I go through and list these documents, some of them can only be considered for the issue of
whether or not the retention should be withheld, not for damages, even though they are within the
list of documents you asked us to identify. So I'm going to identify them, but I just want you to
understand—and I'll distinguish between them for you—some of them can only be considered on
the issue of retention and whether it should have been withheld or not. It cannot be included in
any calculation of damages that you might be making.”


The court identified exhibits and stated that as to the first three enumerated items in the jury's
request, the exhibits could be considered “only on the issue of whether or not the retention should
have been withheld, not on the *745  issue of damages.” The court stated that the exhibits as to
items 4 and 5 could be considered with respect to both the retention and damages. The court stated
with respect to item 6: “And then with respect to the category that you list of prevailing wages,
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there are two exhibits. The first is exhibit 9044. 9044. That is a chart of the C.O.P.'s. That exhibit
may be considered on the issue of damages. 9044, may be considered on the issue of damages. The
second exhibit that's relevant to your inquiry as phrased is exhibit 9047, which is a chart of ... the
certified payroll. That is an exhibit that can only be considered on the issue of whether the retention
should have been withheld. It cannot be considered in terms of calculating whatever damages that
you believe have been proved.” 17


17 Exhibit 9044, a seven-page document entitled Final Labor Submission Analysis, listed
change order proposals and itemized the amounts of “questionable charges,” including
wages. The exhibit included 11 columns of figures calculated in various combinations and
headed, inter alia, “questionable labor charges,” “questionable labor less equipment and
misc. charges,” “revised questionable labor,” and “revised total questionable charges.” At the
end of each column was a total dollar amount. None of those totals was $45,882. Although
Hostettler testified that the amount “overpaid on C.O.P. labor” was $45,882, that figure did
not appear in exhibit 9044.


The court stated further: “We believe that's responsive to your inquiry. Does anybody need me to
read them again? Raise your hand if you need me to read them again.” The jury foreperson stated,
“The last one.” The court responded: “Last one. Prevailing wages, 9044, which can be considered
on the issue of damages. **398  And then 9047 which can only be considered on the issue of
retention. It cannot be considered on the issue of damages.”


The jury found that Fassberg knowingly submitted 2,983 false claims resulting in $455,000 in
damages. The jury also found that the Housing Authority suffered $1,104,000 in damages resulting
from Fassberg's breach of contract and that the Housing Authority suffered $1,559,000 (the sum
of $1,104,000 and $455,000) in damages resulting from misrepresentations. The court trebled the
award of damages for false claims pursuant to Government Code section 12651, subdivision (a)
and awarded the Housing Authority $1,365,000 in treble damages for false claims, $1,104,000
in damages for breach of contract, and a civil penalty of $1,491,500 ($500 per claim). Fassberg
challenged the finding of $455,000 in damages for false claims by moving for a partial judgment
notwithstanding the verdict, arguing that the finding was not supported by the evidence and was
contrary to the jury instruction. Fassberg also moved for a new trail on the same ground. The court
denied both motions.


*746  b. Standards of Review
[13]  We review the jury's finding that the Housing Authority suffered $455,000 in damages
resulting from false claims under the substantial evidence standard. Substantial evidence is
evidence that a rational trier of fact could find to be reasonable, credible, and of solid value. We
view the evidence in the light most favorable to the verdict and accept as true all evidence tending
to support the verdict, including all facts that reasonably can be deduced from the evidence. We
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must affirm the award of damages based on the verdict if an examination of the entire record
viewed in this light discloses substantial evidence to support the verdict. (Crawford v. Southern
Pacific Co. (1935) 3 Cal.2d 427, 429, 45 P.2d 183; Kuhn v. Department of General Services (1994)
22 Cal.App.4th 1627, 1633, 29 Cal.Rptr.2d 191.)


A party is entitled to a judgment notwithstanding the verdict only if there is no substantial evidence
to support the verdict and the evidence compels a judgment for the moving party as a matter of
law. (Code Civ. Proc., § 629; Clemmer v. Hartford Insurance Co. (1978) 22 Cal.3d 865, 877–
878, 151 Cal.Rptr. 285, 587 P.2d 1098.) A party is entitled to a partial judgment notwithstanding
the verdict if there is no substantial evidence to support the verdict on a particular issue and the
evidence compels a judgment for the moving party on that issue as a matter of law. (Beavers v.
Allstate Ins. Co. (1990) 225 Cal.App.3d 310, 323–324, 274 Cal.Rptr. 766.) The trial court must
view the evidence in the light most favorable to the verdict, disregard conflicting evidence, and
indulge in every legitimate inference to support the verdict. (Clemmer, supra, at pp. 877–878, 151
Cal.Rptr. 285, 587 P.2d 1098) On appeal, we independently determine whether there is substantial
evidence to support the verdict and whether the moving party is entitled to judgment in its favor
as a matter of law. (Shapiro v. Prudential Property & Casualty Co. (1997) 52 Cal.App.4th 722,
730, 60 Cal.Rptr.2d 698.) If an appellate court determines that the trial court denied a motion for
judgment notwithstanding the verdict that should have been granted, the appellate court must order
the entry of judgment in favor of the moving party. (Code Civ. Proc., § 629.)


c. The Jury Improperly Awarded the Housing Authority the Amount of Underpaid Prevailing
Wages as Damages for False Claims


[14]  The evidence presented at trial, argument of counsel, and questions by the **399  jury leave
no room for reasonable doubt as to the basis for the jury's finding that the Housing Authority
suffered $455,000 in damages resulting from false claims. Hostettler testified that workers on the
project were underpaid by “approximately $455,000” in prevailing wages and that the contractor
(Fassberg) was liable to the Housing Authority for that shortfall. Counsel for *747  the Housing
Authority stated in closing argument that Fassberg failed to pay $455,085.37 in prevailing wages
due to workers. Although counsel made that statement in the context of justifying the Housing
Authority's failure to release the retention proceeds, counsel also stated during closing argument
without reference to the retention issue that Fassberg failed to pay “about half a million dollars”
in prevailing wages and referred to “over half a million dollars in back wages that are owed to
people.”


Despite the court's instruction that the Housing Authority was not seeking to recover damages
for underpayment of wages, the jury requested “documents listing HACLA's damages with
regards to ... prevailing wages.” The jury apparently sought documentary evidence of the Housing
Authority's damages with regard to the underpayment of wages for the purpose of awarding
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those damages. The court reinstructed the jury that the Housing Authority did not seek to recover
damages for underpayment of wages and identified two exhibits pertaining to prevailing wages.


The two exhibits were exhibits 9044 (Final Labor Submission Analysis) and 9047 (Certified
Payroll Analysis). The court stated that the former could be considered on the issue of damages
while the latter could be considered only on the issue of the retention. 18  The court apparently
determined that the amounts paid by the Housing Authority pursuant to approved change order
proposals for wages claimed in excess of the amounts actually paid to workers, as purportedly
shown in exhibit 9044, were recoverable as damages. Exhibit 9044 stated that information for each
change order proposal, but did not state the total amount of $45,882 that was cited by Hostettler
in his testimony and by counsel for the Housing Authority in closing argument. The exhibit was
lengthy, complex, somewhat confusing, did not expressly state that the amounts shown were
approved and paid rather than only requested in unapproved or unpaid change orders, and did not
readily yield the information that the jury was seeking to determine as to the amount of recoverable
damages. The jury apparently did not associate exhibit 9044 with the $45,882 figure and therefore
did not understand the instruction to mean that that amount could be awarded as damages and the
amount purportedly shown in exhibit 9047 could not be awarded as damages.


18 The special verdict form asked, “Did Housing Authority wrongfully withhold all or part
of Fassberg's contract retention?” The Housing Authority maintained that it was entitled to
withhold the retention proceeds because of disputes as to certain potential liabilities (see
Pub. Contract Code, § 7107).


The court instructed the jury to consider exhibit 9047 only with respect to the retention issue
and not for the purpose of damages. Exhibit 9047 purportedly stated the amount underpaid for
each worker on the project for each week, but did not state the total amount of approximately
$455,000 that *748  was cited by Hostettler in his testimony and by counsel for the Housing
Authority in closing argument. That figure could be calculated only by adding numbers from each
of the hundreds of entries on the 29–page exhibit. The jury apparently, and understandably, did
not associate **400  exhibit 9047 with the $455,000 figure and therefore did not understand the
instruction to mean that it could not award that amount as damages. 19


19 Even Hostettler apparently confused the two exhibits. He initially stated that the $45,882
figure was based on the analysis in exhibit 9044, but on cross-examination appeared to
state that the figure was based on exhibit 9047. Fassberg's counsel asked with respect to the
$45,882 figure, “And that's based again on your review that we looked at, 9047?” Hostettler
responded, “I can't remember. Yeah, the labor analysis.”


The jury found that the Housing Authority suffered $1,104,000 in damages resulting from
Fassberg's breach of contract. That figure is the sum of each amount of damages listed in the
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Housing Authority's closing argument except $45,882, rounded down to the nearest multiple of
$1,000 (i.e., $384,000 + $677,000 + $43,000 = $1,104,000). The jury also found that the Housing
Authority suffered an additional $455,000 in damages resulting from false claims. Thus, we can
conclude with reasonable certainty that rather than exclude the $455,000 figure from its calculation
of damages, the jury excluded the $45,882 figure from its calculation of damages.


The fact that the jury awarded $455,000 in damages resulting from false claims, the precise amount
stated by the Housing Authority's expert witness at trial as the amount of underpaid wages, is a
strong indication that the jury accepted Hostettler's testimony on that point and awarded damages
for underpaid wages. (Seffert v. Los Angeles Transit Lines (1961) 56 Cal.2d 498, 505, 15 Cal.Rptr.
161, 364 P.2d 337.) The repeated emphasis in the Housing Authority's closing argument on the
amount of underpaid wages and the jury's request for documents pertaining to “damages with
respect to ... prevailing wages” also suggest that the jury believed that the Housing Authority was
entitled to damages for underpayment of prevailing wages. Despite the court's response to the
jury's request and the identification of exhibits pertaining to prevailing wages, the jury apparently
failed to understand that the Housing Authority was not entitled to recover $455,000 in damages
for the underpayment of wages. We conclude that the award of $455,000 in damages for false
claims was based on the underpayment of prevailing wages for which the Housing Authority was
not entitled to recover damages.


The Housing Authority argues on appeal that it is entitled to recover the amounts paid to Fassberg
under the contract in reliance on the purported false certifications of weekly payroll reports. It
argues that the measure of damages for false claims is the difference between the total amount
paid to Fassberg *749  and the amount it would have paid if the payroll certifications had been
truthful. The Housing Authority refers to Hostettler's testimony that approximately $455,000 of
wages due to workers on the project was not paid to the workers, but does not expressly argue that
it was damaged in that amount or that it is entitled to recover damages measured by the amount
of underpaid wages. The Housing Authority's argument on this point is perfunctory and poorly
explained. 20  The Housing Authority **401  apparently argues that the payment of prevailing
wages to workers was a necessary condition for payment to Fassberg under the contract, that
because some workers were not paid prevailing wages the Housing Authority had no obligation to
make progress payments to Fassberg under the contract, and that the total amount paid in excess
of the amount the Housing Authority was required to pay is recoverable as damages under the
California False Claims Act. 21  We reject that argument.


20 The Housing Authority also appears to argue in similar perfunctory fashion that it is entitled
to recover as damages for false claims some portion of the amounts stated in change order
proposals, which it characterizes as “948 undocumented and unevidenced claims for money”
totaling $3,915,834. Apart from our conclusion that the change order proposals were not
claims under the California False Claims Act, discussed ante, the Housing Authority has not
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shown how much of the amounts stated in the change order proposals it actually approved
and paid, let alone how much it approved and paid in reliance on false statements.


21 The Housing Authority argues in its respondent's brief, “Fassberg's false certifications were
the key to the receipt of hundreds of thousands of dollars,” and “The jury award of only
$455,000 is only a fraction of the amounts that Fassberg received in reliance on false
certifications.”


The ordinary measure of damages under California law for breach of an obligation not arising
from a contract is the amount that will compensate for all of the loss or harm proximately caused
by the breach. (Civ.Code, §§ 3333, 3282.) 22  The Housing Authority received what it paid for and
accepted under the terms of the contract: a completed work of construction. The Housing Authority
has not shown that it paid the workers any part of the wages shortfall or has been sued for such
a recovery. It has not shown that the failure to pay prevailing wages to some of the workers on
the project increased the cost of construction paid by the Housing Authority, impaired the value
of the completed project, or caused any cognizable loss or harm to the Housing Authority. The
Housing Authority is not entitled to disgorgement of amounts paid under the contract as damages
(trebled under Government Code section 12651, subdivision (a)) because those amounts do not
reflect an actual loss or harm to the Housing Authority. (See Harrison v. Westinghouse Savannah
River Co. (4th Cir.2003) 352 F.3d 908, 923 [rejected a similar argument under the *750  federal
False Claims Act]; Ab–Tech Construction, Inc. v. United States (Fed.Cl.1994) 31 Fed.Cl. 429, 434,
affd. (Fed.Cir.1995) 57 F.3d 1084 [same].)


22 “For the breach of an obligation not arising from contract, the measure of damages, except
where otherwise expressly provided by this code, is the amount which will compensate
for all the detriment proximately caused thereby, whether it could have been anticipated or
not.” (Civ.Code, § 3333.) “Detriment is a loss or harm suffered in person or property.” (Id.,
§ 3282.)


U.S. v. Mackby (9th Cir.2003) 339 F.3d 1013, cited by the Housing Authority, is not on point.
The Ninth Circuit in Mackby held that a judgment awarding civil penalties and treble damages
under the federal False Claims Act against the owner of a physical therapy clinic was not excessive
under the Eighth Amendment excessive fines clause because the amount of the judgment was not
grossly disproportional to the harm caused. (Id. at p. 1017.) The trebled damages consisted of
Medicare reimbursements that the defendant was ineligible to receive under federal regulations
because he was neither a physician nor a physical therapist. (Id. at pp. 1014–1015.) Discussing the
harm caused by the false claims, Mackby stated that the government was harmed in the amount
of the Medicare payments, despite the defendant's provision of services to patients, because the
defendant was ineligible to receive Medicare payments. (Id. at pp. 1018–1019.) Here, in contrast,
no statute or regulation makes Fassberg ineligible to receive payment for the work performed.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3333&originatingDoc=I7c54af160a2311dcaba8d9d29eb57eff&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3282&originatingDoc=I7c54af160a2311dcaba8d9d29eb57eff&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000211&cite=CAGTS12651&originatingDoc=I7c54af160a2311dcaba8d9d29eb57eff&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_8b3b0000958a4 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003936355&pubNum=0000506&originatingDoc=I7c54af160a2311dcaba8d9d29eb57eff&refType=RP&fi=co_pp_sp_506_923&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_923 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003936355&pubNum=0000506&originatingDoc=I7c54af160a2311dcaba8d9d29eb57eff&refType=RP&fi=co_pp_sp_506_923&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_923 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994122342&pubNum=613&originatingDoc=I7c54af160a2311dcaba8d9d29eb57eff&refType=RP&fi=co_pp_sp_613_434&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_613_434 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1995129571&pubNum=0000506&originatingDoc=I7c54af160a2311dcaba8d9d29eb57eff&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3333&originatingDoc=I7c54af160a2311dcaba8d9d29eb57eff&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3282&originatingDoc=I7c54af160a2311dcaba8d9d29eb57eff&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS3282&originatingDoc=I7c54af160a2311dcaba8d9d29eb57eff&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003554171&pubNum=506&originatingDoc=I7c54af160a2311dcaba8d9d29eb57eff&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003554171&originatingDoc=I7c54af160a2311dcaba8d9d29eb57eff&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003554171&originatingDoc=I7c54af160a2311dcaba8d9d29eb57eff&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003554171&originatingDoc=I7c54af160a2311dcaba8d9d29eb57eff&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Fassberg Construction Co. v. Housing Authority of City of..., 152 Cal.App.4th 720...
60 Cal.Rptr.3d 375, 07 Cal. Daily Op. Serv. 6005, 2007 Daily Journal D.A.R. 7861


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 37


[15]  We conclude that the award of $455,000 in damages for false claims, trebled by the trial
court to $1,365,000, was based on underpaid wages and that the Housing Authority is not entitled
to recover that amount as damages under the California **402  False Claims Act. We conclude
further, however, that Fassberg has not shown that the evidence compels the conclusion that the
Housing Authority suffered no damages as a result of false claims or false records or statements,
and therefore affirm the denial of Fassberg's motion for a partial judgment notwithstanding the
verdict. Fassberg alludes to the denial of its motion and argues that the damages award cannot
be affirmed based on the underpayment of wages, but offers no meaningful argument why the
evidence compels the conclusion that the Housing Authority suffered no damages at all resulting
from false claims or false records or statements. The question of such damages, if any, can be
decided in a new trial in connection with the question whether Fassberg made false claims and,
if so, how many.


4. Fassberg Is Entitled to $402,717.95 Credit for Work Performed Pursuant to Change Order
Proposals


[16]  The Housing Authority verbally authorized Fassberg to proceed with the additional work
in some change order proposals but did not agree to the requested price. Fassberg completed the
work. The Housing Authority accepted the work but refused to issue written change orders or
pay the *751  amounts requested, or any amount, for the additional work because it determined
that it was entitled to a credit in the amount of $677,932.77 for work deleted from the contract,
which exceeded the amount due to Fassberg for the additional work. The Housing Authority
determined that Fassberg was entitled to payment in the amount of $402,717.95 for the additional
work described in the change order proposals. Mark Strauss, who worked for Dugan as a project
manager, testified on direct examination by counsel for the Housing Authority that $402,717.95
was the amount due to Fassberg for “unpaid C.O.P.'s”: “Yes it is. That's the amount owed to
Fassberg.” The Housing Authority's exhibit 9232 listed “Non Change Ordered COPs” and showed
that Fassberg claimed that it was entitled to a total of $1,630,783.82 for work described in change
order proposals and that the Housing Authority had determined that only $402,717.95 was due
to Fassberg.


Counsel for the Housing Authority acknowledged in closing argument that Fassberg was entitled
to approximately $400,000 for “not-paid change order proposals.” She stated, “The analysis done
by Dugan and the Housing Authority actually shows that [Fassberg is] owed closer to $400,000
for not-paid change order proposals.” Referring to the Housing Authority's deductive change
order proposals totaling $677,932.77, counsel argued that the net amount due to the Housing
Authority for change order proposals was “about $275,000.” But in summarizing the Housing
Authority's claims for damages, counsel requested an amount that included the full $677,932.77
figure for deductive change order proposals. (See section 3.a., ante.) The jury apparently awarded
the Housing Authority each of the amounts requested in its closing argument, rounded down to the
nearest multiple of $1,000, except $45,882 purportedly “overpaid on C.O.P. labor.” (See section
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3.c., ante.) Thus, the jury did not credit Fassberg for $402,717.95 that the Housing Authority
admitted was due and owing to Fassberg. Moreover, the jury found that the Housing Authority
did not breach the contract or the implied covenant of good faith and fair dealing and awarded
no damages to Fassberg.


Fassberg moved for a new trial arguing, inter alia, that the evidence was insufficient to support
the finding that the Housing Authority did not breach the contract **403  with respect to the
change order proposals, and that the award of $1,104,000 in damages to the Housing Authority for
Fassberg's breach of contract was excessive because that amount was not reduced by $402,717.95
that the Housing Authority conceded it owed to Fassberg. The court denied the motion.


[17]  [18]  [19]  Code of Civil Procedure section 657 states: “A new trial shall not be granted
upon the ground of insufficiency of the evidence to justify the verdict or other decision, nor upon
the ground of excessive or inadequate damages, unless after weighing the evidence the court
is convinced from the entire *752  record, including reasonable inferences therefrom, that the
court or jury clearly should have reached a different verdict or decision.” A trial court has broad
discretion in ruling on a new trial motion, and the court's exercise of discretion is accorded great
deference on appeal. (City of Los Angeles v. Decker (1977) 18 Cal.3d 860, 871–872, 135 Cal.Rptr.
647, 558 P.2d 545.) An abuse of discretion occurs if, in light of the applicable law and considering
all of the relevant circumstances, the court's decision exceeds the bounds of reason and results
in a miscarriage of justice. (Shamblin v. Brattain (1988) 44 Cal.3d 474, 478–479, 243 Cal.Rptr.
902, 749 P.2d 339; Denham v. Superior Court (1970) 2 Cal.3d 557, 566, 86 Cal.Rptr. 65, 468
P.2d 193.) Accordingly, we can reverse the denial of a new trial motion based on insufficiency of
the evidence or excessive damages only if there is no substantial conflict in the evidence and the
evidence compels the conclusion that the motion should have been granted.


[20]  [21]  We conclude that Fassberg is entitled to $402,717.95 in credit for work performed
pursuant to change order proposals for which the Housing Authority issued no written change
order. There is no substantial conflict in the evidence in this regard. Strauss testified that Fassberg
was entitled to payment in that amount, and the Housing Authority acknowledged the same both in
exhibit 9232 and in closing argument. Moreover, an oral statement by counsel in the same action
is a binding judicial admission if the statement was an unambiguous concession of a matter then at
issue and was not made improvidently or unguardedly. (People v. Jackson (2005) 129 Cal.App.4th
129, 161, 28 Cal.Rptr.3d 136; Irwin v. Pacific Southwest Airlines (1982) 133 Cal.App.3d 709,
714, 184 Cal.Rptr. 228; Scafidi v. Western Loan & Bldg. Co. (1946) 72 Cal.App.2d 550, 562, 165
P.2d 260.) The statement by counsel for the Housing Authority in closing argument was clear and
deliberate. Counsel endorsed the response she elicited from Strauss on direct examination that
Fassberg was entitled to payment of, in counsel's words, “closer to $400,000.” Strauss's testimony
and the Housing Authority's exhibit 9232 specified the amount as $402,717.95. The Housing
Authority is bound by its judicial admission.
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[22]  [23]  [24]  We can conclude with reasonable certainty that the award of $1,104,000 in
damages for breach of contract includes $677,000 for the Housing Authority's deductive change
order proposals and does not include a $402,717.95 credit for work performed pursuant to
Fassberg's change order proposals, as we have stated. We conclude that the evidence and the
Housing Authority's judicial admission compel the conclusion that Fassberg is entitled to a
$402,717.95 credit. Accordingly, we need not decide whether the Housing Authority's failure
to pay that amount was a breach of contract. Moreover, a new trial on damages for breach of
contract is unnecessary because we can finally determine the parties' rights on this issue based on
the unchallenged amounts awarded by the jury together with our conclusion that **404  *753
Fassberg is entitled to the credit. We therefore will reverse the award with directions to the trial
court to reduce the award of damages to the Housing Authority for breach of contract from
$1,104,000 to $701,282.05 ($1,104,000—$402,717.95 = $701,282.05). A reversal with directions
to reduce the award, rather than a modification of the judgment on appeal, is appropriate in order
to allow the Housing Authority an opportunity to move for a new trial on the ground of inadequate
damages (Code Civ. Proc., § 657, subd. (5)), should it choose to do so. (Woodcock v. Fontana
Scaffolding & Equip. Co. (1968) 69 Cal.2d 452, 459–460, 72 Cal.Rptr. 217, 445 P.2d 881.) 23


23 “Where an appellate court vacates a judgment for plaintiff with directions to enter a new
judgment in a greater amount, the defendant may move for a new trial after entry of the new
judgment. [Citations.] Where the appellate court directs entry of judgment in an amount less
than the original judgment, the same rule obviously applies. The plaintiff should be given
an opportunity to move for a new trial after entry of the new judgment. In both situations, a
party who may have been satisfied with the original judgment may in reliance upon it refrain
from seeking a new trial or appealing or may have had his motion for new trial denied on the
ground that the original judgment was sufficiently favorable to him. The judgment directed
by the appellate court is less favorable to him, and he should be permitted to determine
whether to seek a new trial and to have a motion for new trial considered in the light of the
new judgment.” (Woodcock v. Fontana Scaffolding & Equip. Co., supra, 69 Cal.2d at pp.
459–460, 72 Cal.Rptr. 217, 445 P.2d 881.)


5. Fassberg Has Shown No Error with Respect to Damages for Delay Caused by the Housing
Authority


The contract provided for liquidated damages payable to the Housing Authority in the amount of
$1,500 per day if Fassberg failed to timely complete the work. The contract also provided that if
the Housing Authority caused a delay in the work for an unreasonable period of time resulting in
an increase in the cost of performance, the Housing Authority would adjust the contract price. 24


Mark Evans, an expert witness for the Housing Authority, testified that the project was delayed
a total of 526 days, including 256 days of delay attributed solely to Fassberg, 116 days attributed
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solely to the Housing Authority, 107 days attributed to both parties, and 47 days attributed to
force majeure and holidays. The Housing Authority's exhibit 9177 stated *754  these conclusions.
Evans offered no opinion as to whether the 116 days of delay attributed solely to the Housing
Authority increased the cost of the work.


24 Section 30(b) of the contract stated: “If the performance of all or any part of the work
is, for an unreasonable period of time, suspended, delayed, or interrupted (1) by an act of
the Contracting Officer in the administration of the contractor, or (2) by the Contracting
Officer's failure to act within the time specified (or within a reasonable time if not specified)
in this contract an adjustment shall be made for any increase in the cost of performance of
the contract (excluding profit) necessarily caused by such unreasonable suspension, delay,
or interruption and the contract modified in writing accordingly. However, no adjustment
shall be made under this clause for any suspension, delay, or interruption to the extent that
performance would have been so suspended, delayed, or interrupted by any other cause,
including the fault or negligence of the Contractor or for which any equitable adjustment is
provided for or excluded under any other provision of this contract.”


James Howard, an expert witness for Fassberg, testified that the Housing Authority caused 779
days of compensable delay for which Fassberg was not compensated. Karl Schulze, another
expert witness for Fassberg, testified that Fassberg's extended home office overhead costs and
extended field office overhead **405  costs attributable to compensable periods of delay were
approximately $343,000 and $883,000, respectively, totaling $1,227,000. 25  Schulze also testified
that Fassberg suffered a total of $3,468,000 in lost profits resulting from the delays. Fassberg
sought a total of $8,780,374 in damages for breach of contract, including damages purportedly
caused by the delays.


25 Schulze's analysis apparently was based on 560 days of compensable delay, rather than 779
days.


Counsel for the Housing Authority acknowledged in closing argument that the Housing Authority
was solely responsible for 116 days of delay, rather than the higher figure claimed by Fassberg. She
challenged Fassberg's damages calculations as inflated and based on inaccurate estimates of the
number of days of delay. She urged the jury to find that Fassberg had failed to prove its damages.
She argued in the alternative that the jury should find that the Housing Authority was responsible
for 116 days of delay and either reduce Fassberg's requested damages proportionally or award
$1,500 per day or less for the delay.


The jury found that the Housing Authority did not breach the contract or the implied covenant of
good faith and fair dealing. Fassberg moved for a new trial arguing, inter alia, that the evidence was
insufficient to support the finding that the Housing Authority did not breach the contract by failing
to compensate Fassberg for the delay, and that the award of damages to the Housing Authority
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was excessive because it did not include a credit for the delay caused by the Housing Authority.
The court denied the motion.


[25]  Fassberg argues on appeal that it is undisputed that the Housing Authority was solely
responsible for 116 days of delay. Fassberg argues that the Housing Authority “was required to
compensate [Fassberg] for its increased costs.” On the issue of increased costs, Fassberg cites only
Evans's testimony that Fassberg “probably should have been paid maybe a thousand dollars a day, if
that, for overheads” and that the Housing Authority, “as far as I know, felt that they owed Fassberg
some compensation” for delay. Fassberg argues that the finding that the Housing Authority did not
breach the contract is *755  contrary to the evidence and that the judgment should be reversed for
a new trial and a determination of the amount of damages payable to Fassberg.


Section 30(b) of the contract stated that the Housing Authority was required to make an adjustment
in the contract price “for any increase in the cost of performance necessarily caused” by an
unreasonable delay. The Housing Authority breached its obligation under section 30(b) only if a
delay caused by the Housing Authority was “for an unreasonable period of time” and “necessarily
caused” an “increase in the cost of performance.” Moreover, damages suffered as a result of the
breach is an essential element of a cause of action for breach of contract (St. Paul Fire & Marine
Ins. Co. v. American Dynasty Surplus Lines Ins. Co. (2002) 101 Cal.App.4th 1038, 1060, 124
Cal.Rptr.2d 818), as the court here instructed the jury. The admitted fact that the Housing Authority
caused 116 days of delay does not necessarily compel the conclusion that those delays increased
the cost of performance. The effect of the delays on the cost of performance could depend on many
factors. Fassberg fails to meaningfully discuss the evidence on this point and does not explain
when the delays occurred or how they resulted in increased costs.


**406  Fassberg cites none of the testimony by its own expert witnesses on the delays and resulting
cost increases. We presume that the jury rejected that testimony. (Denham v. Superior Court,
supra, 2 Cal.3d at p. 564, 86 Cal.Rptr. 65, 468 P.2d 193 [presumption in favor of the judgment].)
Fassberg does not explain why it was error to do so. The cited testimony by the Housing Authority's
expert that Fassberg “probably should have been paid maybe a thousand dollars a day, if that,
for overheads” (italics added) and that the Housing Authority, “as far as I know, felt that they
owed Fassberg some compensation” for delay is not an unequivocal party admission and is by no
means conclusive on the question of Fassberg's increased costs. Although it seems likely that 116
days of delay ordinarily would result in increased costs on a construction project of this sort, we
cannot presume that that was true here. Rather, we must presume that the evidence supports the
verdict unless Fassberg affirmatively demonstrates prejudicial error. (Id.) Fassberg can overcome
the presumption and demonstrate prejudicial error only by citing and discussing the evidence.
Fassberg has failed to do so. Moreover, by failing to meaningfully discuss the evidence on point,
Fassberg waives its challenge to the sufficiency of the evidence. (Foreman & Clark Corp. v.
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Fallon (1971) 3 Cal.3d 875, 881, 92 Cal.Rptr. 162, 479 P.2d 362; County of Solano v. Vallejo
Redevelopment Agency (1999) 75 Cal.App.4th 1262, 1274, 90 Cal.Rptr.2d 41.)


6. The Evidence Fails to Establish a Sufficient Basis for the Award of Compensatory Damages
for Misrepresentation


The judgment awards the Housing Authority damages for breach of contract, treble damages for
false claims, and a civil penalty, in lieu of *756  compensatory damages for misrepresentation
and punitive damages. In light of our conclusion that the damages awarded for breach of contract
are excessive and that the evidence fails to support either the damages for false claims or the civil
penalty, the question arises whether the Housing Authority's election of remedies precludes it from
recovering the alternative remedies that it did not elect. We conclude that there is no substantial
evidence to support the award of compensatory damages for misrepresentation and therefore no
basis for punitive damages, as we shall explain. Therefore, we need not decide whether the election
of remedies was binding for purposes of this appeal.


The court instructed the jury that the Housing Authority's count for intentional misrepresentation
was based on “false representations in certain change order proposals, in certain certifications for
payroll and certain certifications for progress payments.” Counsel for the Housing Authority stated
in closing argument that the count was “based on change order proposals, certified payrolls and
progress payments. And this isn't too different from the false claims. They actually misrepresented
the percentage of completions. They misrepresented, intentionally, the subcontractor and their
certified payroll; and they misrepresented that the change order proposals were actually reasonable,
that they were accurate, that they had—that they were not double and triple billing.”


Counsel for the Housing Authority described the categories of damages sought on its cross-
complaint as a whole as liquidated damages for delay caused by Fassberg ($384,000), damages
for changes in the scope of work reflected in the Housing Authority's deductive change order
proposals ($677,932.77), damages for work deleted with respect to handicap parking in particular
($43,099.82), and damages for **407  labor overcharges in change orders paid by the Housing
Authority ($45,882). Counsel stated, “Some of these damages go to one [count]. Some of them
will go to more than one, and it will be up to you to decide.” Counsel did not explain in closing
argument which categories of damages allegedly resulted from the misrepresentations or how the
misrepresentations caused damages.


The jury found that Fassberg knowingly made one or more misrepresentations of material fact
to the Housing Authority, that Fassberg intended to induce reliance, that the Housing Authority
reasonably relied on the false representations, and that the Housing Authority suffered $1,559,000
in damages as a result. That amount is the sum of $1,104,000 and $455,000, the damages that
the jury found resulted from Fassberg's breach of contract and false claims, respectively. The
jury also found that the Housing Authority's “total recoverable damages ... [e]liminat[ing] any
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double recovery for the same damages on more than one cause of action” was $1,559,000. The
trial *757  court concluded that the damages awarded for misrepresentation included the same
damages awarded for breach of contract and false claims and was simply the sum of those two
figures. We agree that there is no room for reasonable doubt that this is true. Thus, we conclude
that the compensatory damages award for misrepresentation includes liquidated damages for delay
caused by Fassberg ($384,000), damages for changes in the scope of work reflected in the Housing
Authority's deductive change order proposals ($677,932.77, rounded down to $677,000), damages
for work deleted with respect to handicap parking ($43,099.82, rounded down to $43,000), and
damages for underpaid wages to workers on the project ($455,000).


[26]  [27]  A plaintiff seeking to recover damages for economic loss caused by fraud must show
that the plaintiff actually relied on the defendant's misrepresentation or nondisclosure, that the
reliance was reasonable, and that the plaintiff suffered damages as a result. (City of Atascadero
v. Merrill Lynch, Pierce, Fenner & Smith, Inc. (1998) 68 Cal.App.4th 445, 482, 80 Cal.Rptr.2d
329; Conrad v. Bank of America (1996) 45 Cal.App.4th 133, 159, 53 Cal.Rptr.2d 336.) The
evidence presented at trial reveals no connection between any misrepresentation in a change order
proposal, weekly payroll report, or request for progress payment and the delays in construction
or damages caused by the delays. The Housing Authority's witnesses testified that Fassberg
and its subcontractors understaffed the project and as a result did not complete the project on
schedule and that delays also resulted from Fassberg having to correct its own deficient work. But
they did not testify that any act by the Housing Authority in reliance on a misrepresentation by
Fassberg resulted in a construction delay. We conclude that the jury awarded the contract remedy
of liquidated damages for delay, totaling $384,000, as an element of damages for misrepresentation
despite the absence of substantial evidence to establish that the Housing Authority suffered those
damages as a result of any misrepresentation.


[28]  The evidence also fails to establish a basis to recover the amount of the Housing Authority's
deductive change order proposals as damages for misrepresentation. The contract stated that the
Housing Authority could issue a change order at any time altering the scope of work. If a change
order caused an increase or decrease in either the cost of construction or the time to perform the
contract, the Housing Authority was required to “make **408  an equitable adjustment and modify
the contract in writing.” The Housing Authority made such an equitable adjustment in April 2003,
when it notified Fassberg in writing of its determination to reduce the contract price by $677,932.77
due mainly to Fassberg's substitution of inferior materials for materials required by the contract.
Despite the substitution of inferior materials, Fassberg in its requests for progress payment certified
that the work was completed in compliance with the contract. The Housing Authority generally
made the progress payments in the amounts requested. The Housing *758  Authority presented
no evidence at trial, however, that it was ignorant of the substituted materials at the time it made
the payments, 26  and therefore failed to establish actual reliance on the certifications submitted
with the requests for progress payments. No other potential basis to recover the amount of the
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deductive change orders as damages for misrepresentation appears in the record. The Housing
Authority in its closing argument did not expressly seek to recover the amount of the deductive
change orders as damages for misrepresentation or explain how the misrepresentations caused
those damages. We conclude that there is no substantial evidence to support the award of those
damages for misrepresentation.


26 Perhaps this is because Dugan inspected the property frequently for the purpose of ensuring
the quality of construction and compliance with the contract.


[29]  The Housing Authority also reduced the scope of work by deleting a requirement to construct
handicap parking structures. The Housing Authority notified Fassberg of the change in January
2002, but did not reduce the contract price by $43,099.82 until October 2002. The Housing
Authority in its closing argument identified no connection between any misrepresentation by
Fassberg and the $43,099.82 reduction, and the record reveals no connection and no basis to
recover that amount as damages for misrepresentation.


[30]  [31]  [32]  Finally, the $455,000 in wages due to workers does not reflect an actual loss or
harm to the Housing Authority and therefore is not recoverable as damages, as explained in section
3.c., ante. Accordingly, we conclude that the evidence fails to establish a basis to recover any of the
damages awarded by the jury for misrepresentation. Our conclusion also compels the conclusion
that the punitive damages award must be reversed because punitive damages cannot be awarded
without actual damages. (Mother Cobb's Chicken Turnovers, Inc. v. Fox (1937) 10 Cal.2d 203,
205, 73 P.2d 1185; Cheung v. Daley (1995) 35 Cal.App.4th 1673, 1676–1677, 42 Cal.Rptr.2d 164;
see Kizer v. County of San Mateo (1991) 53 Cal.3d 139, 147, 279 Cal.Rptr. 318, 806 P.2d 1353
[“actual damages are an absolute predicate for an award of exemplary or punitive damages”].)


7. The Trial Court on Remand Must Determine Whether the Housing Authority is Precluded
from Pursuing Damages for Misrepresentation


[33]  The effect of our reversal of the judgment in part is to place the parties in the position
they were in before the case was tried with respect to those issues on which we reverse the
judgment. (Weisenburg v. Cragholm (1971) 5 Cal.3d 892, 896, 97 Cal.Rptr. 862, 489 P.2d 1126;
Hall v. Superior Court (1955) 45 Cal.2d 377, 381, 289 P.2d 431.) Accordingly, the Housing *759
Authority may seek to recover compensatory and punitive damages for misrepresentation in the
new trial on remand provided that such a recovery is not barred by its prior election of remedies.


**409  [34]  [35]  [36]  [37]  The election of remedies doctrine is based on equitable estoppel.
(Pac. Coast Cheese, Inc. v. Sec.-First Nat. Bank (1955) 45 Cal.2d 75, 80, 286 P.2d 353.) The
doctrine generally holds that if a plaintiff elects a particular remedy in lieu of an alternative and
inconsistent remedy and thereby gains an advantage to the detriment of the defendant, the plaintiff
thereafter is precluded from pursuing the alternative remedy. (Steiner v. Rowley (1950) 35 Cal.2d
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713, 720, 221 P.2d 9; Baker v. Superior Court (1983) 150 Cal.App.3d 140, 144–145, 197 Cal.Rptr.
480.) The doctrine applies only if the defendant suffered a substantial injury as a result of the
plaintiff's initial election of remedies. (Pac. Coast Cheese, supra, at p. 80, 286 P.2d 353; Mansfield
v. Pickwick Stages (1923) 191 Cal. 129, 131, 215 P. 389.) The election of remedies doctrine
ordinarily does not preclude a plaintiff who has pled alternative remedies from changing his or her
election before the defendant has suffered an injury from the prior election through the application
of res judicata or a satisfaction of judgment. (Southern Christian Leadership Conference v. Al
Malaikah Auditorium Co. (1991) 230 Cal.App.3d 207, 223, 281 Cal.Rptr. 216.)


[38]  Whether the facts establish an equitable estoppel is a question for the trial court to decide
in the first instance, unless the facts can support only one reasonable conclusion. (Platt Pacific,
Inc. v. Andelson (1993) 6 Cal.4th 307, 319, 24 Cal.Rptr.2d 597, 862 P.2d 158.) Accordingly, we
conclude that the trial court in the first instance should decide whether there was a binding election
of remedies here, particularly when there is no evidence in the appellate record of events that
occurred after the entry of judgment and therefore no factual basis for this court to determine
whether Fassberg was prejudiced by the prior election of remedies.


8. The Court Properly Required an Election of Remedies with Respect to Punitive Damages
[39]  The Housing Authority in its appeal challenges the required election of remedies. The
Housing Authority contends it is entitled to recover the compensatory damages for breach of
contract, treble damages for false claims, civil penalty, and punitive damages. We conclude that
the trial court correctly required an election of remedies. 27


27 Separate and apart from the required election of remedies, the Housing Authority is not
entitled to recover the punitive damages awarded by the jury because it failed to prove
actual damages for misrepresentation, as discussed in section 6, ante. We discuss the election
of remedies requirement nonetheless because the issue is likely to arise again on remand.
(Civ.Code, § 43.)


[40]  California courts have held that if a defendant is liable for a statutory penalty or multiple
damages under a statute, the award is punitive in *760  nature, and the award penalizes essentially
the same conduct as an award of punitive damages, the plaintiff cannot recover punitive damages
in addition to that recovery but must elect its remedy. (Troensegaard v. Silvercrest Industries,
Inc. (1985) 175 Cal.App.3d 218, 226–228, 220 Cal.Rptr. 712 [civil penalty under Civ.Code, §
1794]; Marshall v. Brown (1983) 141 Cal.App.3d 408, 419, 190 Cal.Rptr. 392 [treble damages
under Lab.Code, § 1054]; see Clauson v. Superior Court (1998) 67 Cal.App.4th 1253, 1256,
79 Cal.Rptr.2d 747 [stating that the plaintiffs must elect between statutory penalties or treble
damages under Pen.Code, § 637.2, subd. (a) and punitive damages]; Turnbull & Turnbull v. ARA
Transportation, Inc. (1990) 219 Cal.App.3d 811, 826, 268 Cal.Rptr. 856 [treble damages under
**410  Bus. & Prof.Code, § 17082].) To impose both a statutory penalty or multiple damages
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award and punitive damages in those circumstances would be duplicative. (Troensegaard, supra,
at pp. 227–228, 220 Cal.Rptr. 712; Marshall, supra, at p. 419, 190 Cal.Rptr. 392.) We presume that
the Legislature did not intend to allow such a double recovery absent a specific indication to the
contrary. (Troensegaard, supra, at p. 228, 220 Cal.Rptr. 712; see Hale v. Morgan (1978) 22 Cal.3d
388, 405, 149 Cal.Rptr. 375, 584 P.2d 512 [narrowly construing Civ.Code, § 789.3 with regard to
the amount of a civil penalty]; People ex rel. Lungren v. Superior Court (1996) 14 Cal.4th 294,
313–314, 58 Cal.Rptr.2d 855, 926 P.2d 1042 [discussing Hale].)


The Housing Authority contends the civil penalties and treble damages awarded under the
California False Claims Act are compensatory in nature and therefore do not implicate these
concerns. It cites Cook County v. United States ex rel. Chandler (2003) 538 U.S. 119, 123 S.Ct.
1239, 155 L.Ed.2d 247 (Cook County ) and U.S. v. Mackby, supra, 339 F.3d 1013, for the
proposition that some portion of the civil penalty and treble damages awardable under the federal
False Claims Act is compensatory and remedial in nature, and argues that the same is true here.


Cook County, supra, 538 U.S. at page 134, 123 S.Ct. 1239, held that local governments were
“person[s]” (31 U.S.C. § 3729(a)) subject to liability under the federal False Claims Act. The
plaintiff invoked the common law rule that municipalities are not subject to punitive damages
unless expressly authorized by statute, and argued that the 1986 amendments to the federal
act increasing the maximum damages from double to treble converted the provision from a
remedial provision to a punitive one. (Cook County, supra, at pp. 129–130, 123 S.Ct. 1239.)
The United States Supreme Court concluded that the term “person” in the federal act included
local governments when the act was first enacted in 1863 and that the 1986 amendments did not
implicitly repeal that definition or redefine the term to exclude municipalities. (Id. at pp. 130, 132–
133, 123 S.Ct. 1239.) The *761  Supreme Court acknowledged its previous characterization of
the treble damages provision in the federal act as “essentially punitive in nature” (Vermont Agency
of Natural Resources v. United States ex rel. Stevens (2000) 529 U.S. 765, 784, 120 S.Ct. 1858,
146 L.Ed.2d 836), 28  but stated that the punitive nature of treble damages did not overcome the
presumption against repeal by implication. (Cook County, supra, at p. 130, 123 S.Ct. 1239.) Cook
County stated that treble damages serve “remedial purposes in addition to punitive objectives” and
that the line between the two “defies **411  general formulation, being dependent on the workings
of a particular statute and the course of particular litigation.” (Ibid.)


28 The United States Supreme Court in Vermont Agency of Natural Resources v. United States
ex. rel. Stevens, supra, 529 U.S. 765, 120 S.Ct. 1858, 146 L.Ed.2d 836, held that a state was
not a “person” subject to liability under the federal False Claims Act, relying in part on the
presumption that a governmental entity is not liable for punitive damages. “[T]he current
version of the FCA imposes damages that are essentially punitive in nature, which would
be inconsistent with state qui tam liability in light of the presumption against imposition of
punitive damages on governmental entities. [Citation.] Although this Court suggested that
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damage under an earlier version of the FCA were remedial rather than punitive [citation],
that version of the statute imposed only double damages and a civil penalty of $2,000 per
claim [citation]; the current version, by contrast, generally imposes treble damages and a civil
penalty of up to $10,000 per claim [citation]. [Citation.] ‘The very idea of treble damages
reveals an intent to punish past, and to deter future, unlawful conduct, not to ameliorate the
liability of wrongdoers.’ [Citation.]” (Id. at pp. 785–786, 120 S.Ct. 1858, fns. omitted.)


Cook County, supra, 538 U.S. at page 130, 123 S.Ct. 1239, explained that “some liability beyond
the amount of the fraud” usually is necessary to compensate the government for “ ‘the costs, delays,
and inconveniences occasioned by fraudulent claims.’ [Citations.].” (Id. at p. 130, 123 S.Ct. 1239.)
Cook County noted that a qui tam relator can recover as much as 30 percent of the treble damages,
and stated that even absent a qui tam relator, some liability in excess of actual damages may
be necessary to compensate the government for prejudgment interest and consequential damages
that the federal act does not expressly authorize. (Id. at p. 131, 123 S.Ct. 1239.) The Supreme
Court stated further, “Thus, although Stevens recognized that the FCA's treble damages remedy is
still ‘punitive’ in that recovery will exceed compensation in a good many cases, the force of this
punitive nature in arguing against municipal liability is not as robust as if it were a pure penalty
in all cases.” (Id. at pp. 131–132, 123 S.Ct. 1239.)


We need not decide categorically whether the recovery of treble damages and a civil penalty
under the California False Claims Act precludes the recovery of punitive damages on a common
law cause of action arising from the same conduct in all cases. Instead, we focus on the nature
of the awards in this case (see Cook County, supra, 538 U.S. at p. 130, 123 S.Ct. 1239) to
determine whether the treble damages award and civil penalty included sufficient amounts serving
a punitive objective so as to render an additional award of punitive damages a prohibited double
recovery under California law. Because *762  there was no qui tam relator entitled to a significant
portion of the treble damages award, we conclude that most of the treble damages award here
served a punitive rather than a compensatory purpose. Moreover, particularly in light of the treble
damages award, we conclude that the additional civil penalty served primarily a punitive purpose.
Considering the amount of the civil penalty ($1,491,500) relative to the amount of the Housing
Authority's purported actual damages resulting from false claims ($455,000), together with our
conclusion that the majority of the treble damages award served a punitive purpose, we are
compelled to conclude that the aggregate punitive portion of the treble damages award and civil
penalty is sufficiently large that any additional award of punitive damages would be duplicative
and unwarranted. 29


29 The Ninth Circuit in U.S. v. Mackby, supra, 339 F.3d 1013, held that a judgment including a
treble damages award and a civil penalty under the federal False Claims Act was not grossly
disproportionate to the gravity of the offense and did not violate the Eighth Amendment
excessive fines clause. Mackby concluded that a portion of both the treble damages award
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and the civil penalty was remedial and a portion was punitive, but did not decide how much
of either was remedial or punitive. (Mackby, supra, at p. 1019 & fn. 3.) Similarly here, we
need not decide precisely what portion of either the treble damages award or the civil penalty
was punitive. Even if we assume arguendo that both the treble damages award and the civil
penalty were compensatory or remedial in part, we conclude that the punitive portion of
the judgment is sufficiently large so as to preclude an additional award of punitive damages
under California law.


9. Fassberg Is Entitled to Recover the Retention Proceeds
[41]  [42]  The right to a setoff is “founded on the equitable principle that ‘either party to a
transaction involving mutual debts and credits can strike a balance, holding himself owing or
entitled only to **412  the net difference, ...’ [Citation.]” (Granberry v. Islay Investments (1995)
9 Cal.4th 738, 744, 38 Cal.Rptr.2d 650, 889 P.2d 970.) “[I]t is well settled that a court of equity
will compel a set-off when mutual demands are held under such circumstances that one of them
should be applied against the other and only the balance recovered.” (Harrison v. Adams (1942)
20 Cal.2d 646, 648, 128 P.2d 9.) Code of Civil Procedure section 431.70 describes the procedure
to be followed in raising setoff as a defense. 30  (Granberry, supra, at p. 744, 38 Cal.Rptr.2d 650,
889 P.2d 970.) Fassberg did so here, and both parties sought affirmative relief to determine the
parties' rights and duties with respect to the retention proceeds.


30 “Where cross-demands for money have existed between persons at any point in time
when neither demand was barred by the statute of limitations, and an action is thereafter
commenced by one such person, the other person may assert in the answer the defense of
payment in that the two demands are compensated so far as they equal each other....” (Code
Civ. Proc., § 431.70.)


[43]  [44]  Whether a setoff is appropriate in equity is a question within the trial court's discretion.
We review the court's decision under the abuse of discretion standard. *763  (Wm. R. Clarke Corp.
v. Safeco Ins. Co. of America (2000) 78 Cal.App.4th 355, 359, 92 Cal.Rptr.2d 709.) An abuse of
discretion occurs if, in light of the applicable law and considering all of the relevant circumstances,
the court's decision exceeds the bounds of reason and results in a miscarriage of justice. (Shamblin
v. Brattain, supra, 44 Cal.3d at pp. 478–479, 243 Cal.Rptr. 902, 749 P.2d 339; Denham v. Superior
Court, supra, 2 Cal.3d at p. 566, 86 Cal.Rptr. 65, 468 P.2d 193.)


[45]  The Housing Authority agreed under the terms of the contract to release the retention
proceeds after its final acceptance of the work upon receipt of a release of all claims against
the Housing Authority arising by virtue of the contract. 31  Such a provision in a public works
contract provides a measure of security to the public agency, encourages the prompt release of
claims against the agency, and discourages unfounded lawsuits. The present litigation will resolve
all disputes between the parties arising out of the contract work. There is no valid reason for the
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Housing Authority to continue to withhold the retention proceeds after the entry of judgment in
this case.


31 Section 27(i) of the contract stated: “The [public agency] shall make the final payment due
the Contractor under the contract after (1) completion and final acceptance of all work, and
(2) presentation of release of all claims against the [public agency] arising by virtue of this
contract, other than claims, in stated amounts, that the Contractor has specifically excepted
from the operation of the release. Each such exception shall embrace no more than one claim,
the basis and scope of which shall be clearly defined. The amounts for such excepted claims
shall not be included in the request for final payment.”


The trial court denied a setoff and stated that Fassberg must commence “a separate equitable
action” to recover the retention proceeds. The court decided that the issue raised by the pleadings
was limited to the question submitted to the jury as to whether the Housing Authority was entitled
to withhold the retention proceeds more than 60 days after the date of completion, in light of
the parties' dispute (Pub. Contract Code, § 7107, subd. (c)). The court stated that to the extent
Fassberg was seeking to reduce the judgment by the amount of the retention proceeds, Fassberg
failed to properly raise the issue either at trial or in a posttrial motion. The court concluded that
Fassberg's motion to vacate the judgment, motion for partial judgment notwithstanding the verdict,
**413  and new trial motion were procedurally limited and did not allow the requested relief.
The court stated further, “Assuming arguendo that the instant motion is a proper post-judgment
motion for an equitable offset, the court denies the motion. Fassberg's requested relief would
require an evidentiary trial in the guise of a post-trial motion, involving additional evidence, a
determination of how much of the retention (if any) HACLA owes now or might owe in the future,
and the rendering of a decision. That determination, if appropriate at all, is more properly made
in a separate action by Fassberg for an equitable set-off.”


In our view, there is no particular procedure required to invoke the equitable power of the court
to effect a setoff, when appropriate. Fassberg in *764  its posttrial motions clearly stated that it
sought to reduce the judgment against it by the amount of the retention proceeds that the Housing
Authority continued to withhold. The evidence at trial established that the Housing Authority
continued to withhold $1,310,036.47 in retention proceeds. The Housing Authority does not
dispute that it continues to withhold that amount. Contrary to the decision of the trial court, we
hold that no additional evidence or further proceedings are necessary to determine how much of
that amount the Housing Authority must return to Fassberg. The Housing Authority has no right to
continue to withhold any part of the retention proceeds after this action is fully resolved and must
return all of the retention proceeds to Fassberg in the amount of $1,310,036.47. Therefore, the
denial of a setoff was error. Fassberg is entitled to recover the full amount of the retention proceeds
in the judgment to be entered after further proceedings on remand. In light of our conclusion, the
trial court on remand must reconsider its determination that the Housing Authority is the prevailing
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party for purposes of an attorney fee award under Public Contract Code section 7107, subdivision
(f).


10. The Denial of the Housing Authority's Motion for Expert Witness Fees Based on the
Statutory Offer to Compromise Was Error


[46]  Code of Civil Procedure section 998 establishes a procedure to shift costs if a party fails to
accept a reasonable settlement offer before trial. The purpose of the statute is to encourage pretrial
settlements. (T.M. Cobb Co. v. Superior Court (1984) 36 Cal.3d 273, 280, 204 Cal.Rptr. 143, 682
P.2d 338.) Section 998 provides that if a plaintiff fails to accept a written offer to compromise by a
defendant and fails to obtain a more favorable judgment, the plaintiff cannot recover its postoffer
costs and must pay the defendant's costs incurred after the offer. (Id., subd. (c)(1).) In addition, the
court in those circumstances, in its discretion, may order the plaintiff to pay the defendant's expert
witness fees “actually incurred and reasonably necessary” for trial and trial preparation. (Ibid.) A
judgment is more favorable to the plaintiff than a prior settlement offer only if the value of the
plaintiff's recovery in the judgment, exclusive of the plaintiff's postoffer costs, exceeds the value
of the offer. (Id., subd. (c)(2)(A).)


[47]  [48]  An offer to compromise under Code of Civil Procedure section 998 must be sufficiently
specific to allow the recipient to evaluate the worth of the offer and make a reasoned decision
whether to accept the offer. (Berg v. Darden (2004) 120 Cal.App.4th 721, 727, 15 Cal.Rptr.3d
829; Taing v. Johnson Scaffolding Co. (1992) 9 Cal.App.4th 579, 585, 11 Cal.Rptr.2d 820.) Any
nonmonetary terms or conditions must be sufficiently certain and capable of valuation to allow the
court to determine **414  whether the judgment is more favorable than the offer. *765  (Barella
v. Exchange Bank (2000) 84 Cal.App.4th 793, 801, 101 Cal.Rptr.2d 167; Valentino v. Elliott Sav–
On Gas, Inc. (1988) 201 Cal.App.3d 692, 697–698, 247 Cal.Rptr. 483 (Valentino ).) Ascertaining
the terms of an offer, including the determination whether the offer is sufficiently specific and
certain for purposes of section 998, is a question involving the interpretation of a writing. We
independently interpret a writing if the interpretation does not turn on the credibility of extrinsic
evidence. (Parsons v. Bristol Development Co. (1965) 62 Cal.2d 861, 865, 44 Cal.Rptr. 767, 402
P.2d 839; Winet v. Price (1992) 4 Cal.App.4th 1159, 1166, 6 Cal.Rptr.2d 554; see Berg, supra, at
p. 726, 15 Cal.Rptr.3d 829 [determined de novo whether a section 998 offer to compromise was
sufficiently specific]; Elite Show Services, Inc. v. Staffpro, Inc. (2004) 119 Cal.App.4th 263, 268,
14 Cal.Rptr.3d 184 [same].)


[49]  The Housing Authority offered in writing to pay Fassberg $1,100,000 in exchange for the
entry of mutual requests for dismissal with prejudice of the entire action and the execution of a
proposed Settlement Agreement and Mutual Release. The proposed agreement included a release
by Fassberg stating: “Fassberg, for itself and on behalf of its antecedents, successors, assigns, ...
does hereby fully release, discharge, relinquish, acquit and covenant not to sue HACLA and their
successors, assigns, ... from all claims, disputes and liabilities arising from, relating or in any way
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pertaining to the subject matter of the Action including any actual or alleged breach of contract,
any actual or potential claim and all disputes arising from or relating to (a) the Action, (b) any
and all demands, executions, setoffs, debts, expenses, legal costs, attorneys' fees, interest, sums
of money and/or losses of any kind whatsoever, and (c) any and all damages (including without
limitation compensatory, punitive, exemplary or statutory) or any other legal or equitable relief,
right or obligation existing between the Parties, now, forever and for all time....” At the first ellipsis
in the quoted passage were four lines of text listing various persons and entities related to Fassberg,
and at the second ellipsis was a similar list of persons and entities related to the Housing Authority.
The agreement also included a waiver of the provisions of Civil Code section 1542.


The trial court concluded that the proposed release was overbroad because it (1) required Fassberg
to release not only its own claims but also those of “a long list of other possible, ill-defined third
parties”; (2) encompassed not only claims against the Housing Authority but also claims against
“a long list of other possible, ill-defined third parties”; and (3) encompassed all possible claims
pertaining to those third parties that could have been alleged in this case. The court stated, “it is
impossible for the court to evaluate the offer to compromise without having to consider a range
of possible parties and claims extrinsic to the parties and claims that were actually present in the
instant case.” The court therefore denied the motion for expert witness fees, citing Valentino, supra,
201 Cal.App.3d 692, 247 Cal.Rptr. 483.


*766  Valentino, supra, 201 Cal.App.3d 692, 247 Cal.Rptr. 483, involved a personal injury lawsuit
by an individual against the owner of a gasoline service station. The defendant offered to pay
$15,000 in exchange for a dismissal of the action and a release of all claims arising out of the
plaintiff's claims. The release extended not only to the defendant but also to the defendant's
attorneys and insurance carrier. (Valentino, supra, at pp. 694–695, 247 Cal.Rptr. 483.) The plaintiff
obtained a **415  judgment against the defendant in the amount of $9,750. The trial court
concluded that the judgment was less favorable to the plaintiff than the settlement offer and
therefore denied the plaintiff's motion for costs and awarded the defendant its costs pursuant to
the version of Code of Civil Procedure section 998 then in effect. (Valentino, supra, at pp. 695–
696, 247 Cal.Rptr. 483.)


The Court of Appeal concluded that the offer must be evaluated in light of all of its terms and
conditions, including the release. (Valentino, supra, 201 Cal.App.3d at p. 697, 247 Cal.Rptr. 483.)
Valentino stated that because the release extended to the defendant's insurer, it encompassed the
plaintiff's potential claims against the insurer, including bad faith and violation of Insurance Code
section 790.03. (Valentino, supra, at p. 695, 247 Cal.Rptr. 483.) Valentino determined that the
value of a potential bad faith claim at the time of the offer was at least $5,250, the difference
between the $15,000 offer and the $9,750 judgment, and therefore concluded that the judgment
was more favorable to the plaintiff than the settlement offer. (Id. at pp. 698–699, 247 Cal.Rptr.
483.) Valentino also stated that to identify all of the potential claims to be released against the
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defendant, insurer, and attorney and determine their aggregate value was an impossible task. (Id.
at pp. 699–700, 247 Cal.Rptr. 483.) Valentino stated further: “Even if it were possible, it would not
be worth the cost. Recalling the underlying purpose of section 998 is to promote judicial economy,
this court is not about to encourage defendants to add conditions to their statutory offers which
introduce so much uncertainty to those offers the courts must spend hours or days sorting them
out to determine whether plaintiffs have achieved a more favorable result at trial.” (Id. at pp. 700–
701, 247 Cal.Rptr. 483.)


We agree in principle that a defendant's settlement offer may include terms or conditions, apart
from the termination of the pending action in exchange for monetary consideration, that make it
exceedingly difficult or impossible to determine the value of the offer to the plaintiff. In those
circumstances, a court should not undertake extraordinary efforts to attempt to determine whether
the judgment is more favorable to the plaintiff. Instead, the court should conclude that the offer is
not sufficiently specific or certain to determine its value and deny cost shifting under Code of Civil
Procedure section 998. (Berg v. Darden, supra, 120 Cal.App.4th at p. 727, 15 Cal.Rptr.3d 829;
Barella v. Exchange Bank, supra, 84 Cal.App.4th at p. 801, 101 Cal.Rptr.2d 167; Taing v. Johnson
Scaffolding Co., supra, 9 Cal.App.4th at pp. 585–586, 11 Cal.Rptr.2d 820; Valentino, supra, 201
Cal.App.3d at pp. 697–698, 247 Cal.Rptr. 483.) We conclude, however, that the proposed release
here was not overbroad.


*767  The proposed settlement and mutual release agreement identifies only two parties to the
proposed agreement: the Housing Authority and Fassberg. It describes the “subject matter” of
the dispute as “[a]ny and all claims, causes of action, matters alleged or which could have been
alleged in [this action], including the cross-complaint by the Housing Authority,” excluding only
any claim by the Housing Authority based on a latent defect. We construe this language as an
attempt to define the subject matter of the settlement and release to encompass the whole of the
action, with only the stated exception. The release provision, quoted ante, states that Fassberg fully
releases the Housing Authority from all claims arising from or relating to the subject matter of this
action, including certain specified claims. We view the statement that Fassberg releases **416
those claims “on behalf of its” numerous related persons and entities as an attempt to identify any
persons and entities whose potential claims may derive from or otherwise depend on the claims
of Fassberg in this action, to ensure that those claims and potential claims are fully extinguished.
Similarly, we view the reference to the release of claims against numerous persons and entities
related to the Housing Authority as an attempt to identify any persons and entities whose potential
liability may derive from or depend on that of the Housing Authority in this action. This type of
language is typical of many releases, although the release here is particularly exhaustive, and in
our view does not render the release uncertain for purposes of Code of Civil Procedure section
998. Absent some indication of the existence of a valuable claim in favor of a related person or
entity, independent of Fassberg's actual and potential claims arising from the subject matter of this
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action, that would be extinguished by the release, we conclude that the release is not overbroad
or incapable of valuation.


[50]  [51]  [52]  Fassberg urges us to affirm the denial of the motion for expert witness fees under
Code of Civil Procedure section 998, arguing that the settlement offer was not made in good faith
because the Housing Authority had no reasonable expectation that Fassberg would accept the offer.
Many courts have concluded that a good faith requirement is implicit in section 998 and that an
unreasonably low settlement offer by a defendant cannot justify cost shifting under the statute.
(E.g., Jones v. Dumrichob (1998) 63 Cal.App.4th 1258, 1262–1263, 74 Cal.Rptr.2d 607; Elrod v.
Oregon Cummins Diesel, Inc. (1987) 195 Cal.App.3d 692, 698–700, 241 Cal.Rptr. 108.) Whether
a settlement offer was reasonable and made in good faith is question within the sound discretion
of the trial court. (Elrod, supra, at p. 700, 241 Cal.Rptr. 108.) The court here denied the motion for
expert witness fees for another reason, did not deny the motion on the ground that the offer was
unreasonable and in bad faith, and did not address that argument in its order. 32  The deferential
abuse of discretion *768  standard applies only if the trial court actually exercised its discretion.
If the record clearly shows that the court failed to exercise its discretion, as here, we can neither
defer to an exercise of discretion that never occurred nor substitute our discretion for that of the
trial court. (See Shamblin v. Brattain, supra, 44 Cal.3d at p. 478, 243 Cal.Rptr. 902, 749 P.2d 339
[“When two or more inferences can reasonably be deduced from the facts, the reviewing court has
no authority to substitute its decision for that of the trial court”].) Accordingly, we can affirm the
ruling based on a discretionary ground that the court did not rely on only if the record compels the
conclusion that any other decision would be an abuse of discretion and that no additional evidence
relevant to the decision could be presented on remand. (Cf. Pollitz v. Wickersham (1907) 150 Cal.
238, 251, 88 P. 911 [“Unless this court can satisfy itself from the record as to the ultimate rights
of the parties, it will not undertake in reversing a judgment to finally settle the same”]; Paterno v.
State of California (1999) 74 Cal.App.4th 68, 76, 87 Cal.Rptr.2d 754.) The Housing Authority's
offer of $1,100,000 was a substantial amount in these circumstances, and we cannot conclude that
the offer necessarily was unreasonable or in bad faith.


32 The trial court may address this ground when it rules on the motion for expert witness fees
on remand, and nothing stated in this opinion is intended to influence the court's exercise
of discretion in that regard.


**417  We conclude that the denial of the motion for expert witness fees was error. Our conclusion
does not compel the conclusion that the Housing Authority is entitled to recover its expert witness
fees, but only that the trial court on remand must exercise its discretion under Code of Civil
Procedure, section 998, subdivision (c)(1) in deciding whether to award the fees.
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DISPOSITION


The judgment is affirmed as to the denial of relief to Fassberg on the complaint. The judgment is
reversed as to the cross-complaint by the Housing Authority with directions to the superior court to
(1) conduct a new trial on the cross-complaint limited to determining the number of false claims, if
any, the amount of damages resulting from false claims and from any false records or statements in
connection with false claims, and the appropriate civil penalty; (2) determine whether the election
of remedies doctrine precludes the Housing Authority from seeking to recover in the new trial
compensatory and punitive damages for misrepresentation and, if the Housing Authority is not
precluded, conduct a new trial on those issues; (3) include in the judgment on the cross-complaint
to be entered at the conclusion of the proceedings on remand a reduced award of damages to the
Housing Authority for breach of contract in the amount of $701,282.05 ($1,104,000—$402,717.95
= $701,282.05), and an award to Fassberg of $1,310,036.47 as the full amount of the retention
proceeds; (4) reconsider its determination that the Housing Authority is the prevailing party for
purposes of an attorney fee award under Public Contract Code section 7107, subdivision (f); and
(5) reconsider the *769  issue of the Housing Authority's right to recover expert witness fees under
Code of Civil Procedure, section 998, subdivision (c)(1). The order denying Fassberg's motion
for partial judgment notwithstanding the verdict is affirmed. Each party shall bear its own costs
on appeal.


KLEIN, P.J., and ALDRICH, J., concur.


All Citations


152 Cal.App.4th 720, 60 Cal.Rptr.3d 375, 07 Cal. Daily Op. Serv. 6005, 2007 Daily Journal D.A.R.
7861
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393 Ill.App.3d 277
Appellate Court of Illinois,


First District, First Division.


FEDERAL INSURANCE COMPANY, Plaintiff–Appellant–Cross Appellee,
v.


BINNEY & SMITH, INC., a subsidiary of Hallmark
Cards, Inc., Defendant–Appellee–Cross–Appellant.


No. 1–08–0843.
|


June 30, 2009.
|


Rehearing Denied Aug. 12, 2009.


Synopsis
Background: Insurer which had issued comprehensive general liability (CGL) policies to
crayon manufacturer brought action seeking a declaration it did not owe a duty to indemnify
defendant insured/manufacturer in underlying product liability class actions. Insured/manufacturer
counterclaimed for breach of contract. Following a bench trial, the Circuit Court of Cook County,
Richard J. Billik, J., entered a judgment for insured/manufacturer, and insurer appealed.


Holdings: The Appellate Court, Wolfson, J., held that:


[1] letter from Consumer Product Safety Commission (CPSC) would not have provided
manufacturer with a complete defense to plaintiffs' Consumer Fraud and Deceptive Business
Practices Act (CFA) and Uniform Deceptive Trade Practices Act (DTPA) claims in the underlying
actions;


[2] plaintiffs' false labeling claims in the underlying actions could have been considered an
advertising injury covered by insurer's CGL policies;


[3] manufacturer was not required to allocate settlements between covered and non-covered
claims;


[4] insured was required to allocate what portions of the settlements were for injuries that occurred
during the policy periods; and
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[5] judgment for manufacturer had to be reduced to the extent that manufacturer's settlement of
claims against another insurer would result in a duplicate recovery.


Affirmed in part, reversed in part, and remanded.


Procedural Posture(s): On Appeal.


West Headnotes (19)


[1] Appeal and Error Manifest weight;  manifestly contrary
In an appeal of a bench trial the Appellate Court s bound by the trial court's factual findings
unless they are against the manifest weight of the evidence.


2 Cases that cite this headnote


[2] Appeal and Error Insurers and insurance
The construction of an insurance policy's provisions, and a determination of the parties'
rights and obligations under that policy, are questions of law reviewed de novo.


1 Cases that cite this headnote


[3] Insurance Settlement by Insured;  Insured's Release of Tort-Feasor
If an insured settles an underlying claim prior to verdict, it must show that it settled an
otherwise covered loss in reasonable anticipation of liability.


16 Cases that cite this headnote


[4] Insurance Settlement by Insured;  Insured's Release of Tort-Feasor
In order to recover a settlement, an insured need not establish actual liability to the party
with whom it has settled so long as a potential liability on the facts known to the insured
is shown to exist, culminating in an amount reasonable in view of the size of possible
recovery and degree of probability of claimants' success against the insured.


8 Cases that cite this headnote


[5] Insurance Settlement by Insured;  Insured's Release of Tort-Feasor
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In an action by an insured against an insurer to recover a settlement, the determination
of whether an insured's anticipation of liability was reasonable turns on the quality and
quantity of proof which the insured would expect to be offered against it in the underlying
action.


12 Cases that cite this headnote


[6] Insurance Burden of proof
In an action by an insured against an insurer to recover a settlement, the burden of proving
reasonableness falls on the insured both out of fairness, since the insured was the one who
agreed to the settlement, and out of practicality, since the insured will have better access
to the facts bearing upon the reasonableness of the settlement.


7 Cases that cite this headnote


[7] Insurance Burden of proof
In an action by an insured against an insurer to recover a settlement, the insurer retains the
right to rebut any preliminary showing of reasonableness with its own affirmative evidence
bearing on the reasonableness of the settlement agreement.


3 Cases that cite this headnote


[8] Antitrust and Trade Regulation Exemptions and safe harbors
Insurance Settlement by Insured;  Insured's Release of Tort-Feasor
Letter from Consumer Product Safety Commission (CPSC) to crayon manufacturer
regarding manufacturer's compliance with labeling requirements in amendment to the
Federal Hazardous Substances Act (FHSA) would not have provided manufacturer with
an absolute defense to Consumer Fraud and Deceptive Business Practices Act (CFA)
and Uniform Deceptive Trade Practices Act (DTPA) claims, under CFA exemption
protecting actions or transactions specifically authorized by laws administered by a federal
regulatory body from CFA liability, in underlying products liability class actions after
trace amounts of asbestos were found in some crayons, for purposes of determining in
declaratory judgment action between manufacturer's commercial general liability (CGL)
insurer whether manufacturer settled underlying actions in reasonable anticipation of
liability; underlying claims were based on manufacturer's labeling representations that
the crayons were non-toxic, and neither the FHSA or the CPSC specifically authorized
manufacturer to use such labeling representations. Federal Hazardous Substances Act, §
2 et seq., 15 U.S.C.A. § 1261 et seq.; S.H.A. 815 ILCS 505/1 et seq., 505/10b(1), 510/4 .
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2 Cases that cite this headnote


[9] Antitrust and Trade Regulation Exemptions and safe harbors
The mere compliance with federal rules applicable to labeling and advertising is not
sufficient to trigger the exemption under the Consumer Fraud and Deceptive Business
Practices Act (CFA) protecting actions or transactions specifically authorized by laws
administered by a federal regulatory body from CFA liability. S.H.A. 815 ILCS 505/1 et
seq., 505/10b(1).


1 Cases that cite this headnote


[10] Insurance Advertising Injury
Plaintiffs' false labeling claims in underlying product liability class actions brought against
crayon manufacturer when trace amounts of asbestos were found in some crayons could
have been considered a form of advertising sufficient to support a claim for coverage
arising out of an advertising injury, for purposes of determining in declaratory judgment
action after underlying actions were settled whether insurer which issued commercial
general liability (CGL) policy covering advertising injuries breached its duty to indemnify
manufacturer; plaintiffs' consumer fraud and deceptive trade practices claims against
manufacturer stemmed from allegedly fraudulent and/or deceptive conduct arising from
the form of advertising manufacturer engaged in, and plaintiffs' claims did not directly
challenge the manufacture or production of the crayons themselves.


3 Cases that cite this headnote


[11] Insurance Allocation of settlement amounts
Insured crayon manufacturer, covered by commercial general liability (CGL) policy,
was not required to allocate settlement in underlying class actions brought after trace
amounts of asbestos were found in some crayons between covered and uncovered claims;
plaintiffs asserted consumer fraud claims arising from allegedly false labeling in addition
to warranty claims, false labeling claims would be considered a form of advertising injury
sufficient to support a claim for coverage under the CGL policy, and there was no way
to decipher how much if any of the settlement was attributable to the warranty claims
without a mini-trial.


3 Cases that cite this headnote
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[12] Insurance Risks Covered and Exclusions
An insured is entitled only to indemnity for losses that fall within the terms of its policy.


1 Cases that cite this headnote


[13] Insurance Commencement of coverage
Insurance Duration of coverage
Insurance Risks Covered and Exclusions
Whether a loss falls within the terms of an insurance policy is determined not only by
analyzing whether the type of loss is covered by the policy, but also by determining
whether the loss falls within the effective dates of coverage.


1 Cases that cite this headnote


[14] Insurance Commencement and Duration of Coverage
Insurance Allocation of settlement amounts
Insured crayon manufacturer was required to allocate what portions of the settlements
of underlying products liability class actions related to advertising injuries arising from
offenses committed during the effective periods of coverage under the three commercial
general liability (CGL) policies, as the policies contained language limiting the definition
of an “advertising injury” to offenses committed during the policy periods, manufacturer
was required to establish that it settled an “otherwise covered loss,” and under the explicit
terms of the policies advertising injuries arising from offenses committed outside of the
applicable policy periods were not be covered.


4 Cases that cite this headnote


[15] Damages Nature and theory of compensation
For one injury there should only be one recovery irrespective of the availability of multiple
remedies and actions.


1 Cases that cite this headnote


[16] Damages Nature and theory of compensation
Illinois public policy prohibits double recovery.
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1 Cases that cite this headnote


[17] Damages Failure to Perform in General
The purpose of damages is to place the non-breaching party in a position that he or she
would have been in had the contract been performed, not to provide the non-breaching
party with a windfall recovery.


3 Cases that cite this headnote


[18] Insurance Credits, deductions and offsets
Judgment for insured crayon manufacturer, in declaratory judgment action between
manufacturer and commercial general liability (CGL) insurer regarding whether insurer
breached a duty to indemnify manufacturer in product liability actions that alleged
advertising injuries, had to be reduced to the extent that manufacturer's settlement of a
breach of duty to indemnify claim against another insurer would result in a duplicate
recovery; settlement with the other insurer compensated manufacturer for the same injury,
and manufacturer was entitled to only one recovery for the same injury.


2 Cases that cite this headnote


[19] Appeal and Error Prejudgment interest
Appellate Court will reverse a trial court's determination as to whether prejudgment
interest is warranted only if it is against the manifest weight of the evidence.


2 Cases that cite this headnote


Attorneys and Law Firms


**46  Fred A. Smith, Kirk C. Jenkins, Sedgwick, Detert, Moran & Arnold LLP, of Chicago, for
Plaintiff–Appellant–Cross–Appellee.


Paul L. Langer, Matthew J. Morris, Proskauer Rose LLP, of Chicago, for Defendant–Appellee–
Cross–Appellant.
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Opinion


Justice WOLFSON delivered the opinion of the court:


*279  ***451  This insurance indemnity action is drawn by the packaging of boxes of crayons
and colored by the expense of settling a lawsuit directed at the packaging.


Plaintiff Federal Insurance Co. (Federal) filed a declaratory judgment action against defendant
Binney & Smith, Inc. (Binney), seeking a declaration that it did not owe a duty to defend or
indemnify defendant in connection with a class action lawsuit—Schwab v. Binney & Smith, Inc.—
filed against the defendant in 2000. Binney settled the Schwab action several months after it was
filed, allegedly incurring expenses of around $1 million. Binney filed a counterclaim, alleging
breach of contract against Federal in connection with the Schwab action and three similar putative
class actions. Following a bench trial, the trial court entered a judgment in favor of Binney for
$1,013,717.76.


On appeal, Federal contends: (1) the trial court erred in finding Binney settled the Schwab action
in reasonable anticipation of liability *280  for a covered loss; (2) the trial court erred by failing to
allocate the amounts Binney paid to settle Schwab between the class plaintiff's claims for violation
of the Consumer Fraud Act and breach of express and implied warranty; (3) the trial court erred by
refusing to allocate the settlement in Schwab pro rata, according to the number of years Federal
actually insured Binney for advertising injuries; and (4) the trial court erred by awarding Binney
all sums paid in connection with the Schwab settlement, including ***452  **47  amounts Binney
had already recovered from a settlement with another insurer. Binney cross-appeals, contending
the trial court erred by not awarding prejudgment interest. We affirm in part, reverse and remand
in part.


FACTS
On May 23, 2000, the Seattle Post–Intelligencer reported finding asbestos in three major brands of
crayons, including the Crayola brand crayons manufactured by Binney. The asbestos was believed
to be found in the talc used by crayon manufacturers as a binding agent.


In June 2000, Steven Schwab, individually and as a parent and guardian of Anne Elise Schwab,
filed a national class action complaint against Binney in the Chancery Division of the Circuit
Court of Cook County, Illinois—Case No. 00 CH 08354. The putative class consisted of all
individuals who ever purchased Binney's Crayola brand crayons. The class plaintiffs alleged test
results showed the presence of above trace-level asbestos fibers that were of the length, size, ratio,
and type known to cause cancer. The class plaintiffs in the Schwab action brought three causes
of action against Binney: breach of implied warranty of merchantability, violation of the Illinois'
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Consumer Fraud Act and Uniform Deceptive Trade Practices Act, and breach of express warranty.
The damages sought had to do with the purchase price of the crayons.


The class plaintiffs alleged Binney's Crayola crayons packaging contained the seal of the Art and
Creative Materials Institute, which says “CP NONTOXIC.” On at least some of the packaging for
Crayola brand crayons the label states the product is “Certified Non–Toxic.” The class plaintiffs
alleged Binney's crayon labels represented its crayons were “non-toxic and safe for children.” In
support of their Consumer Fraud Act and Deceptive Trade Practices Act claims, the class plaintiffs
alleged Binney “misrepresented, concealed and/or omitted to advise plaintiffs and the Class
that [Binney's] product had been manufactured with asbestos or ACMs and that their products
contained asbestos fibers.” Binney's Product Safety Manager, Joan *281  Lilly, admitted in an
affidavit that Crayola crayons have been “advertised as non-toxic on the packaging from at least
1969 through 1986.”


Between 1969 and 1996, Federal issued Binney a series of comprehensive general liability
insurance policies. Three of the policies provided Binney with broad defense and indemnity
coverage against claims arising out of “advertising injury.” The limit for advertising injury
coverage under each of the policies is $500,000.


A week after the Schwab action was filed, Binney representatives met with the Chairman and
several Commissioners of the U.S. Consumer Product Safety Commission (CPSC). Binney
provided the CPSC with samples of its Crayola crayons for testing. A public report issued by the
CPSC entitled “CPSC Staff Report on Asbestos Fibers in Children's Crayons,” concluded:


“Based on the results of the testing and evaluation, the staff concludes that the
risk a child would be exposed to the fibers through inhalation or ingestion of
crayons containing asbestos and traditional fibers is extremely low.”


The report noted that although CPSC staff determined the risk is extremely low, that, as a
precaution, the “crayons should not contain these fibers” and the industry should “reformulate
crayons using substitute ingredients.” The CPSC report noted Binney agreed to reformulate its
crayons within a year to eliminate talc. The report did not call for a mandatory recall of Crayola
crayons.


**48  ***453  Six months after the Schwab action was filed, Binney and the class plaintiffs
reached a settlement. The settlement also disposed of Sqyres v. Binney & Smith, Inc., a companion
case pending in Texas. On June 15, 2001, the Cook County Chancery Court approved the
settlement after conducting a fairness hearing. The settlement obligations and amount of out-
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of-pocket costs Binney incurred totaled $1,013,717.76, excluding prejudgment interest. Under
the terms of the settlement, Binney was required to: publish national advertisements in various
publications containing coupons for a 75-cent credit towards the purchase of ceratin boxes of
Crayola crayons; email similar 75-cent coupons to consumers registered at the crayola.com
website; complete reformulation of its crayons by June 6, 2001, in order to eliminate the talc that
was the alleged source of the asbestos; publish and pay all costs for the production of the notice
of class settlement and certification; and pay $600,000 in class attorneys' fees and expenses.


On September 19, 2000, Federal filed a complaint for declaratory judgment, seeking a declaration
that it had no duty to defend or indemnify Binney in the Schwab action. The duty to defend no
longer is at issue in this case. Binney filed an answer and counterclaim, alleging *282  breach
of contract against Federal in connection with the Schwab action and three similar putative class
actions. Binney also filed a third party complaint against Royal Insurance Company of America
(Royal), seeking defense and indemnification for the Schwab action and two other asbestos-related
lawsuits. Binney's third party complaint was dismissed after it entered into a confidential settlement
with Royal. Binney sought the full amount of its Schwab-related settlement costs and prejudgment
interest at the rate of 5% from Federal.


Following a bench trial, the trial court found in Binney's favor. The trial court denied Binney's
request for prejudgment interest. Federal appeals. Binney cross-appeals.


DECISION


I. Reasonableness of Settlement
Federal contends the trial court erred in determining it had a duty to indemnify Binney for the
Schwab settlement. Specifically, Federal contends Binney was unable to establish it settled an
otherwise covered loss in reasonable anticipation of personal liability.


[1]  [2]  We are bound by the trial court's factual findings unless they are against the manifest
weight of the evidence. U.S. Gypsum Co. v. Admiral Insurance Co., 268 Ill.App.3d 598, 619,
205 Ill.Dec. 619, 643 N.E.2d 1226 (1995). However, the construction of an insurance policy's
provisions, and a determination of the parties' rights and obligations under that policy, are questions
of law we review de novo. Outboard Marine Corp. v. Liberty Mutual Insurance Co., 154 Ill.2d 90,
108, 180 Ill.Dec. 691, 607 N.E.2d 1204 (1992); Zimmerman v. State Farm Mutual Insurance Co.,
312 Ill.App.3d 1065, 1068, 246 Ill.Dec. 70, 729 N.E.2d 70 (2000).


[3]  [4]  “If an insured settles an underlying claim prior to verdict, it must show that it settled an
otherwise covered loss in ‘reasonable anticipation of liability.’ ” U.S. Gypsum Co., 268 Ill.App.3d
at 625, 205 Ill.Dec. 619, 643 N.E.2d 1226, citing WestAmerica Mortgage Co. v. TriCounty Reports,
Inc., 670 F.Supp. 819 (N.D.Ill.1987); Commonwealth Edison Co. v. National Union Fire Insurance
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Co. of Pittsburgh, PA., 323 Ill.App.3d 970, 978, 256 Ill.Dec. 675, 752 N.E.2d 555 (2001). In order
to recover a settlement, the insured:


“ ‘need not establish actual liability to the party with whom it has settled “so ***454  **49
long as a potential liability on the facts known to the [insured is] shown to exist, culminating
in an amount reasonable in view of the size of possible recovery and degree of probability of
claimants success against the insured.” ’ ” U.S. Gypsum Co., 268 Ill.App.3d at 625–26, 205
Ill.Dec. 619, 643 N.E.2d 1226, quoting Luria Brothers & Co. v. Alliance Assurance Co., 780
F.2d 1082, 1091 (7th Cir.1986).


[5]  [6]  [7]  *283  The determination of whether Binney's anticipation of liability was reasonable
would turn on the “quality and quantity of proof” which Binney would expect to be offered against
it in the underlying action. See U.S. Gypsum Co., 268 Ill.App.3d at 626, 205 Ill.Dec. 619, 643
N.E.2d 1226. The burden of proving reasonableness falls on the insured both out of fairness, since
the insured was the one who agreed to the settlement, and out of practicality, since the insured will
have better access to the facts bearing upon the reasonableness of the settlement. Guillen ex rel.
Guillen v. Potomac Insurance Co. of Illinois, 203 Ill.2d 141, 163, 271 Ill.Dec. 350, 785 N.E.2d 1
(2003). The insurer, however, retains the right to rebut any preliminary showing of reasonableness
with its own affirmative evidence bearing on the reasonableness of the settlement agreement.
Guillen, 203 Ill.2d at 163, 271 Ill.Dec. 350, 785 N.E.2d 1.


Binney set out the basis and rationale for its decision to settle in affidavits from Dawn Johnson,
Binney's in-house counsel responsible for Binney's defense of the Schwab action, and Matthew
Rooney, Binney's outside counsel for the Schwab action.


In her supplemental affidavit, Johnson said Binney believed, and continues to believe, the class
plaintiffs' allegations in the Sqyres and Schwab actions were entirely without merit. Johnson noted
Binney's position was supported by the independent testing conducted by the CPSC. Nevertheless,
Johnson said Binney “recognized that there was risk inherent in proceeding with any litigation”
when both cases would be tried by a jury.


Johnson noted that even though the CPSC concluded Binney's Crayola crayons were safe, the
CPSC did find trace levels in a few crayons along with larger amounts of transitional fibers.
Johnson said Binney believed the plaintiffs' class action attorneys “likely would seize on the CPSC
test results” and “attempt to sway the jury with emotional arguments focusing not on the actual
health risks posed by Binney's Crayola crayons, but instead on the mere presence of any asbestos
or asbestos-like fibers.” Binney believed “there was a very real possibility that juror confusion
could lead to adverse verdicts against Binney.” Therefore, even though the crayons were shown to
be safe and non-toxic, and Binney believed the actions lacked merit, “Binney could not discount
the very real fact that it potentially faced significant liability for the consumer fraud count in either
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action if forced to litigate to judgment.” To avoid the possibility of liability, “Binney made the
decision to pursue settlement of both actions and began negotiating.”


Johnson said when the settlement negotiations “reached the point where any reasonable estimate
of the amount of an adverse jury verdict, multiplied by the possibility of it occurring, exceeded
the *284  amount for which it was anticipated Binney could settle the two actions, Matthew
Rooney recommended that Binney settle the two actions.” Matthew Rooney's affidavit contained
substantially similar explanations as to why Binney decided to settle the claims.


***455  **50  A. Absolute Defense to CFA and DTPA claims
Notwithstanding the affidavits presented in support of Binney's decision to settle, Federal contends
Binney could not have reasonably anticipated liability because Binney's compliance with federal
law created an absolute defense to the Consumer Fraud Act and Uniform Deceptive Trade Practices
Act claims.


Under the Illinois Consumer Fraud and Deceptive Business Practices Act (CFA), the CFA shall not
apply to “[a]ctions or transactions specifically authorized by laws administered by any regulatory
body or officer acting under statutory authority of this State or the United States.” (Emphasis
added.) 815 ILCS 505/10b(1) (West 2000). Similarly, the Uniform Deceptive Trade Practices Act
(DTPA) provides that it does not apply to “conduct in compliance with the orders or rules of or
a statute administered by a Federal, state or local governmental agency.” 815 ILCS 510/4 (West
2000).


Following the release of the CPSC public report, Binney wrote a letter to the Assistant Executive
Director of the CPSC on August 18, 2000, seeking confirmation that Binney's Crayola labels
complied with the Labeling of Hazardous Material Act (LHAMA), which is an amendment to the
Federal Hazardous Substance Act (FHSA). The Associate Director of the Recalls and Compliance
Division, Mary F. Toro, responded to Binney's letter on September 24, 2000. The agency letter:


“the only labeling required under LHAMA is a statement that the crayons
conform to ASTM D–4236, which indicates that the crayons have been
evaluated by a toxicologist and do not present a risk of chronic toxicity under
reasonably foreseeable conditions of handling or use. We understand that the
packages of the crayons are labeled with this statement. The staff review of
the available data confirms that Crayola crayons are properly labeled under the
FHSA and LHAMA.”
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The letter added, however:


“the guidance provided in this letter is based on the information provided by
you on behalf of your client and the information currently available to the staff
of the commission. This guidance could change if the facts change, or could be
changed or superseded by the Commission.”


[8]  *285  Federal contends the CPSC agency letter provided an absolute defense to the class
plaintiffs' CFA and DTPA claims. We disagree.


In Lanier v. Associates Finance, Inc., 114 Ill.2d 1, 101 Ill.Dec. 852, 499 N.E.2d 440 (1986), our
supreme court considered whether compliance with a federal statute was a defense to liability
under the CFA. The plaintiff instituted a class action suit against a finance company whose loan
documents provided interest would be calculated using the Rule of 78's if the borrower prepaid the
outstanding loan balance. The plaintiff contended the use of the Rule of 78's to calculate interest,
absent an explanation regarding its effects upon early repayment, constituted common law fraud
and violated the CFA.


The court recognized the CFA does not mandate any particular form or subject of disclosure,
but rather is a general prohibition against fraud and misrepresentation. Lanier, 114 Ill.2d at 17,
101 Ill.Dec. 852, 499 N.E.2d 440. Saying section 10b(1) of the CFA does not apply to actions
“ ‘specifically authorized by laws administered by any regulatory body or officer acting under
statutory authority of this State or the United States,’ ” the court held “conduct which is authorized
by Federal statutes and regulations, such as those administered ***456  **51  by the Federal
Reserve Board, is exempt from liability under the Consumer Fraud Act.” Lanier, 114 Ill.2d at 17,
101 Ill.Dec. 852, 499 N.E.2d 440, quoting Ill.Rev.Stat.1981, ch.121 1/2, par. 270b(1) (now 815
ILCS 505/10b (1) (West 2000)).


Although the court noted the Truth in Lending Act did not specifically address the type of
disclosure required, the Federal Reserve Board's Regulation Z required “ ‘identification of the
method of computing any unearned portion of the finance charge in the event of prepayment in
full which includes precomputed interest.’ ” Lanier, 114 Ill.2d at 14, 101 Ill.Dec. 852, 499 N.E.2d
440. The staff of the Federal Reserve Board stated in an official interpretation that mere reference
to the Rule of 78's by name was sufficient disclosure under Regulation Z. Noting the Board's
formal interpretation was entitled to great deference, the court held that because defendant acted
in conformity with the interpretation, it did not violate Regulation Z. Lanier, 114 Ill.2d at 13–16,
101 Ill.Dec. 852, 499 N.E.2d 440.
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The court held:


“Because the Illinois consumer credit statutes requiring specific disclosures are met by
compliance with the Truth in Lending Act, we believe that the Consumer Fraud Act's general
prohibition of fraud and misrepresentation in consumer transactions did not require more
extensive disclosure in the plaintiff's loan agreement than the disclosure required by the
comprehensive provisions of the Truth in Lending Act.” Lanier, 114 Ill.2d at 17, 101 Ill.Dec.
852, 499 N.E.2d 440.


*286  The supreme court held the defendant's compliance with the disclosure requirements of the
Truth in Lending Act was a defense to liability under the Illinois Consumer Fraud Act. Lanier, 114
Ill.2d at 18, 101 Ill.Dec. 852, 499 N.E.2d 440.


In Jackson v. South Holland Dodge, Inc., 197 Ill.2d 39, 258 Ill.Dec. 79, 755 N.E.2d 462 (2001),
our supreme court again considered whether a defendant's compliance with a federal statute was
a defense to liability under the CFA. The specific issue was whether a car dealership and Chrysler
Financial Corporation, the assignee of the car sales contract, could be held liable for the dealership's
failure to disclose in the contract that it would retain a substantial portion of the amount charged for
an extended warranty. Citing Lanier, the court held compliance with the disclosure requirements
of Truth in Lending Act (TILA) (26 U.S.C. § 1601 et seq. (1994) was a defense to the Consumer
Fraud Act claim. Jackson, 197 Ill.2d at 50, 258 Ill.Dec. 79, 755 N.E.2d 462. The result was based
on an exemption clause in the TILA that exempted an assignee from liability unless the creditor's
violation was apparent on the face of the disclosure statement. Jackson, 197 Ill.2d at 50, 258
Ill.Dec. 79, 755 N.E.2d 462. The court held “[i]f an assignee were liable under the Consumer
Fraud Act, though exempt from liability under the TILA, it would impose disclosure requirements
on assignees beyond those mandated by federal law.” Jackson, 197 Ill.2d at 50, 258 Ill.Dec. 79,
755 N.E.2d 462.


However, in Price v. Philip Morris, Inc., 219 Ill.2d 182, 249, 302 Ill.Dec. 1, 848 N.E.2d 1 (2006),
our supreme recognized it was significant that both Lanier and Jackson were “limited to the facts
of the particular case.” The supreme court noted Jackson and Lanier did not “ ‘confer blanket
immunization’ from Consumer Fraud Act liability.” Price, 219 Ill.2d at 249, 302 Ill.Dec. 1, 848
N.E.2d 1, quoting Jackson, 197 Ill.2d at 51–52, 258 Ill.Dec. 79, 755 N.E.2d 462. The court
explained “mere compliance with the rules applicable to labeling and advertising is not sufficient
to trigger the exemption created by section ***457  **52  10b(1).” Price, 219 Ill.2d at 241, 302
Ill.Dec. 1, 848 N.E.2d 1. Instead, the conduct at issue must be “ ‘specifically authorized by laws
administered’ by the regulatory body” in order for section 10b(1) to apply. Price, 219 Ill.2d at
241, 302 Ill.Dec. 1, 848 N.E.2d 1, quoting 815 ILCS 505/10b(1) (West 2000). “Conduct is not
specifically authorized merely because it has not been specifically prohibited.” Price, 219 Ill.2d
at 241, 302 Ill.Dec. 1, 848 N.E.2d 1.
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The plaintiffs in Price contended the defendant used the terms “lights” and “lowered tar and
nicotine” on its cigarette packaging and in its advertising with knowledge that those terms
were deceptive, and with the intent that consumers would rely on the false message in making
purchasing decisions. The supreme court held the Federal Trade Commission could, and did,
specifically authorize all United States tobacco companies to utilize the words “low,” “lower,”
“reduced,” “light,” or similar qualifying terms on cigarette labels. *287  Because the defendant
was specifically authorized to use the terms on its labels and in its advertising of products, the
court held “any claim based on the use of these terms is barred by section 10b(1) of the Consumer
Fraud Act, no matter what meaning the plaintiffs might have attributed to them.” Price, 219 Ill.2d
at 267, 302 Ill.Dec. 1, 848 N.E.2d 1.


In this case, the CPSC agency letter sent to Binney noted “the only labeling required under
LHAMA is that statement that the crayons conform to ASTM D–4236, which indicates that the
crayons have been evaluated by a toxicologist and do not present a risk of chronic toxicity under
reasonably foreseeable conditions of handling or use.” The letter also noted a “staff review of the
available data confirms that Crayola crayons are properly labeled under the FHSA and LHAMA.”
The CFA and DTPA claims in the Schwab complaint were not based on Binney's use of the
statement that “the crayons conform to ASTM D–4236,” however. Instead, the CFA and DTPA
claims were based on Binney's use of the term “CP NONTOXIC” and, on some packaging, the
term “Certified Non–Toxic” on its Crayola brand crayon labels.


[9]  Neither the LHAMA, nor the CPSC agency letter interpreting the LHAMA, “specifically
authorized” Binney to use the terms “Certified Non–Toxic” or the seal “CP NONTOXIC” on its
packaging. As our supreme court noted in Price, the “mere compliance with the rules applicable to
labeling and advertising is not sufficient to trigger the exemption created by section 10b(1).” Price,
219 Ill.2d at 241, 302 Ill.Dec. 1, 848 N.E.2d 1. Because Binney was not specifically authorized
under the LHAMA to use the terms “CP NONTOXIC” or “Certified Non–Toxic” on its crayon
labels, we find section 10b(1) of the CFA and section 4 of the DTPA did not provide an absolute
defense to the claims raised in the Schwab action. See Price, 219 Ill.2d at 241, 302 Ill.Dec. 1,
848 N.E.2d 1 (“Conduct is not specifically authorized merely because it has not been specifically
prohibited.”)


B. Other Issues
Federal also contends Binney could not have reasonably anticipated liability on the CFA and DTPA
claims because the Schwab class plaintiffs produced no evidence that Binney intended for the
public to rely upon the statements in its labeling. Federal also contends settlement was improper
because damages for the CFA and DTPA claims could not have been a covered loss since the
alleged injury was caused by the manufacture and sale of an allegedly defective product, not by
Binney's advertising or labeling.
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**53  ***458  [10]  Contrary to Federal's contentions, the Schwab action contained allegations
that Binney engaged in the false labeling of its products as *288  “non-toxic” and “safe” for use by
children, that Binney “ knew or should have known” its products contained asbestos that “failed
to comply with the non-toxic representations on the packaging,” and that the members of the class
would not have purchased the crayons “had they known of the risks connected with said purchase.”


We agree with the trial court's findings that Binney's allegedly false labeling could have been
considered a form of advertising sufficient to support a claim for coverage arising out of an
advertising injury, as defined by the Federal policies. As the trial court noted, the plaintiffs' CFA
claims in the Schwab action stemmed from allegedly fraudulent and/or deceptive conduct arising
from the form of advertising Binney engaged in. The CFA and DTPA claims did not directly
challenge the manufacture or production of the crayons themselves.


Binney was not required to prove it was actually liable in the Schwab action in order to justify the
settlement, as Federal's contentions seem to suggest. Binney only was required to show “ ‘potential
liability on the facts known to the [insured is] shown to exist, culminating in an amount reasonable
in view of the size of possible recovery and degree of probability of claimants success against
the insured.’ ” U.S. Gypsum Co., 268 Ill.App.3d at 625–26, 205 Ill.Dec. 619, 643 N.E.2d 1226,
quoting Luria Brothers, 780 F.2d at 1091.


In her affidavit, Johnson said when the settlement negotiations “reached the point where any
reasonable estimate of the amount of an adverse jury verdict, multiplied by the possibility of it
occurring, exceeded the amount for which it was anticipated Binney could settle the two actions,
Matthew Rooney recommended that Binney settle the two actions.” Moreover, the policies at issue
specifically note Federal agreed to pay damages “even if any of the allegations of the suit against
the insured are groundless, false or fraudulent.”


In light of the record before us, we see no reason to disturb the trial court's decision that Binney
settled in reasonable anticipation of potential liability in the underlying actions. See U.S. Gypsum
Co., 268 Ill.App.3d at 625–26, 205 Ill.Dec. 619, 643 N.E.2d 1226.


II. Allocation Between Claims
Federal contends the Schwab settlement must be allocated between the covered consumer fraud
claim and the non-covered warranty claim. We disagree.


In Commonwealth Edison Co. v. National Union Fire Insurance Co., 323 Ill.App.3d 970, 256
Ill.Dec. 675, 752 N.E.2d 555 (2001), we said “requiring an actual allocation of liability * * * would
have acted as a chilling *289  effect on the settlement of [the underlying] case.” Commonwealth
Edison Co., 323 Ill.App.3d at 983, 256 Ill.Dec. 675, 752 N.E.2d 555. Relying on U.S. Gypsum
Co., we reasoned:
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“[R]equiring an insured * * * to establish actual liability in order to receive indemnification
would place the insured in the difficult position of having to refute liability in the underlying
lawsuit and then, after obtaining a settlement, turn around and prove its own liability in order to
succeed in a subsequent insurance coverage action.” Commonwealth Edison Co., 323 Ill.App.3d
at 983, 256 Ill.Dec. 675, 752 N.E.2d 555, citing U.S. Gypsum Co., 268 Ill.App.3d at 626, 205
Ill.Dec. 619, 643 N.E.2d 1226.


We held an allocation between covered and non-covered claims was unnecessary where the
plaintiff demonstrated the primary ***459  **54  focus of the underlying litigation was a covered
loss and it settled in reasonable anticipation of that litigation. Commonwealth Edison Co., 323
Ill.App.3d at 982–83, 256 Ill.Dec. 675, 752 N.E.2d 555.


[11]  Here, there is no way to decipher how much, if any, of the Schwab settlement was attributable
to the warranty claims. To do so would require a mini-trial. Binney sufficiently demonstrated it
settled the Schwab case in reasonable anticipation of liability under the consumer fraud count.
Johnson's affidavit in support of the settlement specifically noted “Binney could not discount the
very real fact that it potentially faced significant liability for the consumer fraud count in either
action if forced to litigate to judgment.” The consumer fraud count was a covered loss under the
Federal policies at issue.


We find Binney was not required to allocate the liability within the settlement.


III. Pro Rata Allocation
Federal contends Binney was required to show what portion of the settlement, if any, related to
advertising injuries arising from offenses committed during the effective periods of coverage under
the Federal policies. Federal contends the plain language of the policies at issue indicate Binney
is entitled only to indemnity for “all sums” paid as a result of injury to a claimant arising from an
enumerated offense committed during the three years Federal provided Binney advertising injury
coverage—1981, 1984, and 1985. Federal contends that if Binney is unable to specifically allocate
individual claims to the relevant policy, Illinois law provides the entire loss should be allocated
pro rata according to each insurer's time on the risk.


The trial court found the clear language of the subject policies provided Federal would pay Binney
“all sums” Federal became legally obligated to pay as damages because of an advertising injury.
The trial court found Federal was “jointly and severally liable for coverage *290  obligations to
the extent of the limits of each Policy triggered.” The court noted the advertising and labeling
of the crayons the Schwab plaintiffs challenged extended over the policy periods of the subject
Federal policies, affording coverage for “an advertising injury” up to the respective policy limits.
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[12]  [13]  An insured is entitled only to indemnity for losses that fall within the terms of its
policy. Fidelity & Casualty Co. of New York v. Mobay Chemical Corp., 252 Ill.App.3d 992, 1003,
192 Ill.Dec. 191, 625 N.E.2d 151 (1992). “Whether a loss falls within the terms of the policy is
determined not only by analyzing whether the type of loss is covered by the policy, but also by
determining whether the loss falls within the effective dates of coverage.” Fidelity & Casualty Co.
of New York, 252 Ill.App.3d at 1003, 192 Ill.Dec. 191, 625 N.E.2d 151.


The general liability insurance policies that contain the advertising injury coverage were effective
from December 31, 1980, to December 31, 1981; December 31, 1983, to January 1, 1985; and
January 1, 1985, to January 1, 1986. The 1985 to 1986 policy, which is representative of the terms
of all three general liability policies at issue here, provides:


“The company will pay on behalf of the insured all sums which the insured
shall become legally obligated to pay as damages because of personal injury
or advertising injury to which this insurance applies, sustained by any person
or organization and arising out of the conduct of the named insured's business,
within the policy territory, against the insured seeking damages on account
of such injury, even if any of the allegations of the ***460  **55  suit are
groundless, false or fraudulent, and may make such investigation and settlement
of any claim or suit as it deems expedient, but the company shall not be obligated
to pay any claim or judgment or to defend any suit after the applicable limit of the
company's liability has been exhausted by payment of judgment or settlements.”


An “advertising injury” is defined in the policies as:


“injury arising out of an offense committed during the policy period in the course
of the named insured's advertising activities, if such injury arises out of libel,
slander, defamation, violation of right of privacy, privacy, unfair competition, or
infringement of copyright, title or slogan.”


Binney contends the trial court's use of an “all sums” approach was appropriate in this case given
the policy language used in the Federal policies, citing Zurich Insurance Co. v. Raymark Industries,
Inc., 118 Ill.2d 23, 112 Ill.Dec. 684, 514 N.E.2d 150 (1987), and Benoy Motor Sales, Inc. v.
Universal Underwriters Insurance Co., 287 Ill.App.3d 942, 223 Ill.Dec. 229, 679 N.E.2d 414
(1997).
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*291  In Zurich Insurance Co., our supreme court addressed the trigger of insurance coverage
in cases involving bodily harm from asbestos exposure. The court noted in most cases more than
one insurance carrier would be obligated to provide for an asbestos-related disease. The court was
asked to consider whether each carrier whose policy was triggered was jointly and severally liable
for the total indemnity and defense costs of a claim without proration.


Our supreme court noted that in Insurance Co. of North America v. Forty–Eight Insulations,
Inc., 633 F.2d 1212 (6th Cir.1980), the court held the insurers' obligations under their respective
policies were triggered only by a claimant's exposure to asbestos during a policy period. From
that premise, the Forty–Eight Insulations court held the exposure theory provided a reasonable
means of allocating the costs of defense and indemnification among the triggered policies based
on the number of years of exposure. Zurich Insurance Co., 118 Ill.2d at 57, 112 Ill.Dec. 684, 514
N.E.2d 150.


The supreme court noted the policy language provided the insurer would “pay on behalf of [the
insured] all sums which [the insured] shall become legally obligated to pay as damages because
of * * * bodily injury * * * caused by an occurrence.” The policy language did not provide for
proration. The court held an insurer must afford Raymark coverage of a claim if the claimant suffers
bodily injury or sickness or disease during a policy period. The triple-trigger for coverage meant
several different insurance policies would be implicated by a single claimant's asbestos exposure
claim. Having rejected the premise that underlined pro rata allocation in Forty–Eight Insulations,
the supreme court concluded the appellate court did not err in declining to order pro rata allocation
of the indemnity obligations among the triggered policies. Zurich Insurance Co., 118 Ill.2d at 57,
112 Ill.Dec. 684, 514 N.E.2d 150.


In Benoy Motor Sales, Inc., the Illinois Environmental Protection Agency sued 10 automobile
dealerships for recovery of any costs incurred because of the release of hazardous substances at
the Lenz Oil facility. The dealerships sold used crank oil to Lenz Oil, which leaked at the Lenz
Oil site and contaminated the groundwater. Sometime between 1977 and 1985, the dealerships
purchased “Unicover” broad coverage insurance policies from Universal. The trial court found
Universal was obligated only to pay each dealer that part ***461  **56  of the settlement amount
and defense costs which related to shipments of oil that occurred while an insurance policy was in
effect. Shipments made during gaps in coverage were not be included in the recovery. We reversed.


*292  Although we recognized there were gaps in coverage, we held the policies anticipated
the continuing nature of pollution damage. Benoy Motor Sales, Inc., 287 Ill.App.3d at 947, 223
Ill.Dec. 229, 679 N.E.2d 414. The Unicover III policy, for instance, said: “All injury arising out of
continuous or repeated exposure to substantially the same general conditions will be considered
as arising out of one occurrence.” Benoy Motor Sales, Inc., 287 Ill.App.3d at 947–48, 223 Ill.Dec.
229, 679 N.E.2d 414. We noted environmental pollution does not stop and start in discrete time
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periods. There is a continuing process. Benoy Motor Sales, Inc., 287 Ill.App.3d at 948, 223 Ill.Dec.
229, 679 N.E.2d 414. We held when property damage is deemed to have occurred continuously
for a fixed period—“ ‘every insurer on the risk at any time during the trigger period is jointly
and severally liable to the extent of their policy limits.’ ” Benoy Motor Sales, Inc., 287 Ill.App.3d
at 948, 223 Ill.Dec. 229, 679 N.E.2d 414, quoting U.S. Gypsum Co., 268 Ill.App.3d at 644, 205
Ill.Dec. 619, 643 N.E.2d 1226. Reversing the trial court, we concluded coverage “should not be
excluded for any dealer insured by Universal while the pollution process was occurring.” Benoy
Motor Sales, Inc., 287 Ill.App.3d at 948, 223 Ill.Dec. 229, 679 N.E.2d 414. We were not asked to
specifically address the issue of pro rata allocation.


Illinois courts have recognized there are times where a pro rata apportionment of damages is
appropriate.


In AAA Disposal Systems, Inc. v. Aetna Casualty and Surety Co., 355 Ill.App.3d 275, 290 Ill.Dec.
704, 821 N.E.2d 1278 (2005), the court considered whether the trial court erred by holding the
excess-policy insurer liable only after horizontal exhaustion of the primary insurers' coverage and
only for its pro rata share over the coverage period. Intervenors argued American Employers
were jointly and severally liable for all sums regardless of when the damages occurred based on
the use of “all sums” language in the excess policies. The court held the intervenors' argument
ignored the plain and ordinary meaning of the policy period language in the policies at issue, which
provided: “This policy applies only to occurrences, as herein defined, which happen during the
policy period.”


The court held that to “allow intervenors to reach into the future and include every occurrence
would eviscerate the policy period contained in the policies.” AAA Disposal Systems, Inc., 355
Ill.App.3d at 286–87, 290 Ill.Dec. 704, 821 N.E.2d 1278. Nothing in the policies indicated the
insurer “intended to provide coverage past the finite policy period.” AAA Disposal Systems, Inc.,
355 Ill.App.3d at 287, 290 Ill.Dec. 704, 821 N.E.2d 1278.


[14]  Even though the three Federal policies in this case contained “all sums” language, the policies
also contained limiting language in the definition of “advertising injury.” The language limits the
definition of an “advertising injury” to offenses “committed during the policy period in the course
of the named insured's advertising activities.” A *293  policy period limitation to coverage is
exactly what was missing from the insurance contracts at issue in Zurich, allowing for the proper
application of joint and several liability under the “all sums” rule.


Although Binney correctly notes it was only required to show it settled in “reasonable anticipation
of liability,” Binney still ***462  **57  had the burden of showing it settled “an otherwise covered
loss.” See Commonwealth Edison, 323 Ill.App.3d at 978, 256 Ill.Dec. 675, 752 N.E.2d 555. Under
the explicit terms of the policy, advertising injuries arising from offenses committed outside of
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the applicable policy periods would not be covered. See Outboard Marine Corporation v. Liberty
Mutual Insurance Co., 283 Ill.App.3d 630, 642, 219 Ill.Dec. 62, 670 N.E.2d 740 (1996) (“While
the insurers agreed to indemnify OMC for ‘all sums,’ it had to be for sums incurred during the
policy period.”) Nothing in the Federal policies indicated Federal intended to provide coverage for
advertising injuries past the finite policy period. See AAA Disposal Systems, Inc., 355 Ill.App.3d
at 286–87, 290 Ill.Dec. 704, 821 N.E.2d 1278.


In Illinois Central R.R. Co. v. Accident and Casualty Co. of Winterthur, 317 Ill.App.3d 737, 751–
52, 251 Ill.Dec. 116, 739 N.E.2d 1049 (2000), this court considered a trial court's allocation of
damages resulting from a settlement in a discriminatory hiring practices class action lawsuit.
Because the applications for employment at issue were submitted over several years, excess
insurance policies issued during successive periods were triggered.


Although the discriminatory practices were ongoing and consistent for a period of several years,
the actual injury triggering coverage occurred when each individual potential employee submitted
an employment application. Each exercise of Lane's authority in hiring in a discriminatory manner
against a member of the class resulted in “a separate and discrete occurrence,” not a single ongoing
occurrence. Illinois Central R.R. Co., 317 Ill.App.3d at 748–49, 251 Ill.Dec. 116, 739 N.E.2d 1049.
See also Roman Catholic Diocese of Joliet, Inc. v. Lee, 292 Ill.App.3d 447, 455–56, 226 Ill.Dec.
477, 685 N.E.2d 932 (1997) (Repeated molestation of a minor by a priest did not constitute a single
ongoing occurrence. Instead, each “exposure” of the minor to the negligently supervised priest
constituted a separate occurrence that provided the basis for indemnification); Mason v. Home
Insurance Co., 177 Ill.App.3d 454, 126 Ill.Dec. 841, 532 N.E.2d 526 (1988) (Rejecting notion that
the patrons' claims arose out of one uninterrupted and continuing cause, court held each incident
in which a restaurant served tainted food to a patron was a separate occurrence).


With regard to allocating settlement damages, the court noted Illinois Central was able to provide
the trial court with employment applications for only 267 out of the 583 class action members. The
trial court allocated the settlement damages resulting from those denied applications to the policies
in effect at the time the applications were *294  made. As for the remaining 316 class members for
whom Illinois Central was unable to provide applications, the trial court allocated their damages
horizontally among the insurance policies in effect during the time covered by the class definition,
using a “pro rata time-on-the-risk formula.” Illinois Central R.R. Co., 317 Ill.App.3d at 751–52,
251 Ill.Dec. 116, 739 N.E.2d 1049.


This court upheld the trial court's allocation of damages, finding:


“The damages to those class members [whose applications were available] were properly
allocated to the policy in effect at the time the application was made and, as previously stated,
therefore triggered. * * * [T]he circuit court allocated the damages for the class members for
whom no application was available and the legal fees using a pro rata time-on-the-risk method.
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This, we consider, was proper under the circumstances presented here.” Illinois Central R.R.
***463  **58  Co., 317 Ill.App.3d at 753, 251 Ill.Dec. 116, 739 N.E.2d 1049.


In this case, to trigger coverage under the “advertising injury” provision of the Federal policies
and receive indemnification, Binney was required to show an “injury arising out of an offense
committed during the policy period in the course of the named insured's advertising activities.”
Although Binney's labeling of its crayons as non-toxic was ongoing and consistent from at least
1969 to 1986, the actual advertising injury occurred when an individual class member purchased
a box of Crayola crayons in reliance on the labeling during a policy coverage period. See Illinois
Central R.R. Co., 317 Ill.App.3d at 748–49, 251 Ill.Dec. 116, 739 N.E.2d 1049; Roman Catholic
Diocese of Joliet, Inc., 292 Ill.App.3d at 455–56, 226 Ill.Dec. 477, 685 N.E.2d 932.


We agree with Federal that in order to trigger coverage, Binney had to establish which portion of
the settlement related to class members who purchased Crayola crayons during the relevant policy
periods at issue—from December 31, 1980, to December 31, 1981; from December 31, 1983, to
January 1, 1985; or from January 1, 1985, to January 1, 1986. See Illinois Central R.R. Co., 317
Ill.App.3d at 751–52, 251 Ill.Dec. 116, 739 N.E.2d 1049. Binney cannot shift its responsibility for
advertising injuries that occurred outside of the policy periods to Federal based solely on the “all
sums” language found in the policies. See Outboard Marine Corporation, 283 Ill.App.3d at 642,
219 Ill.Dec. 62, 670 N.E.2d 740.


In light of the separate and distinct nature of the occurrences at issue here, we find the trial
court erred in determining Federal was required to pay Binney “all sums” Binney became legally
obligated to pay as damages because of an advertising injury, regardless of whether the claimed
injury occurred during the policy period.


On remand, we direct Binney to define when the various class members who were part of the
settlement actually purchased Crayola brand crayons, triggering the advertising injury at issue
here— *295  purchase price of the crayons. Federal would then be responsible for the portion
of the settlement damages that relates to injuries that occurred while the Federal policies at issue
provided Binney with advertising injury coverage. If Binney is unable to establish which portion of
the settlement damages related to class member injuries incurred during the covered time period,
settlement damages should be apportioned using a pro rata time-on-the-risk formula. See Illinois
Central R.R. Co., 317 Ill.App.3d at 751–52, 251 Ill.Dec. 116, 739 N.E.2d 1049. Because Federal
provided Binney advertising injury coverage during only three years of the approximately 30–year
period at issue here where Binney advertised its crayons as non-toxic, we agree with Federal that
it should not be liable for more than approximately one tenth of the total settlement under a pro
rata time-on-the-risk formula.


IV. Double Recovery
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Federal contends the trial court erred when it declined to reduce Binney's judgment to account
for money already recovered by Binney from Royal. Binney contends the trial court accurately
denied contribution under the Contribution Act (740 ILCS 100/2(c) (West 2000)). Binney further
contends Federal was not entitled to a setoff.


Federal has not waived review of this issue. See Dial v. City of O'Fallon, 81 Ill.2d 548, 558,
44 Ill.Dec. 248, 411 N.E.2d 217 (1980) (supreme court sua sponte remanded case to determine
whether a setoff was appropriate in order to prevent double ***464  **59  recovery); Barkei v.
Delnor Hospital, 207 Ill.App.3d 255, 264, 152 Ill.Dec. 175, 565 N.E.2d 708 (1990) (the time limit
for enforcement of judgments is seven years and a supplemental proceeding may be made within
that time limit).


Federal is not requesting a setoff; it is requesting a reduction in the damages award. Federal
contends the damages should be reduced in order to compensate for the unknown amount already
recovered by Binney pursuant to its settlement with Royal in connection with the Schwab action.


Hentze v. Unverfehrt, 237 Ill.App.3d 606, 178 Ill.Dec. 280, 604 N.E.2d 536 (1992), is instructive:


“Setoff refers to the situation when a defendant has a distinct cause of action against the same
plaintiff who has filed suit against him. [Citation.] The procedural concept of setoff is now
subsumed under the term ‘counterclaim.’ [Citations.] What [defendant] is seeking is, in essence
a bare reduction of damages received by [plaintiff] from another source. In tort cases, a payment
by one tortfeasor diminishes a plaintiff's claim against all other tortfeasors responsible for
the same harm in order to ensure that the *296  plaintiff receives only one satisfaction for
any one injury. [Citations.] A similar rule applies in contract cases. The purpose of contract
damages ‘is to place the nonbreaching party in the position he would have been in had the
contract been performed, but not to place him in a better position or provide him with a windfall
recovery.’ (Emphasis added.) [Citation.] The underlying current behind both rules is that a
plaintiff's claimed damages are to be reduced by any payments he has received in compensation
for the same harm or injury. The key here is same harm or injury.” Hentze, 237 Ill.App.3d at
612–13, 178 Ill.Dec. 280, 604 N.E.2d 536.


[15]  [16]  [17]  The law is clear: “For one injury there should only be one recovery irrespective
of the availability of multiple remedies and actions.” Robinson v. Toyota Motor Credit Corp., 201
Ill.2d 403, 422, 266 Ill.Dec. 879, 775 N.E.2d 951 (2002) (barring double recovery of damages
pursuant to claims brought under federal and state statutes). Illinois public policy prohibits double
recovery. See SJS Investments, Ltd. v. 450 East Partnership, 232 Ill.App.3d 429, 433, 174 Ill.Dec.
1, 597 N.E.2d 1213 (1992) (a plaintiff who elected the return of its earnest money under a real
estate contract could not also obtain specific performance). It bears repeating that “the purpose
of damages is to place the nonbreaching party in a position that he or she would have been
in had the contract been performed, not to provide the nonbreaching party with a windfall
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recovery.” (Emphasis added.) Jones v. Hryn Development, Inc., 334 Ill.App.3d 413, 418, 268
Ill.Dec. 259, 778 N.E.2d 245 (2002).


[18]  Here, Binney negotiated a private settlement with the third-party insurer Royal. The
substance of that settlement has not been disclosed. However, it is clear the Royal settlement
compensated Binney for the same harm or injury, namely, the Schwab action, upon which it seeks
damages here. Failure to account for the Royal settlement has the potential of providing Binney
with a windfall. Instead of placing Binney in the position it would have been in had Federal
indemnified it for the Schwab settlement, the trial court allowed Binney to receive a potential
double recovery. We cannot say with certainty Binney received a double recovery because we
are not privy to the terms of the Royal settlement. We remand this cause to the trial court with
instructions to review ***465  **60  the Royal settlement and make findings regarding whether
the settlement, in conjunction with the damages awarded in this case, resulted in an impermissible
double recovery. If it did, the trial court should adjust the judgment amount accordingly.


V. Prejudgment Interest
Binney contends that in addition to the principal amount of costs incurred in connection with its
settlement of the Schwab action, *297  it is entitled to prejudgment interest at a rate of 5% under
the Illinois Interest Act (815 ILCS 205/2 (West 2000)).


Section 2 of the Act provides:


“Creditors shall be allowed to receive at the rate of five (5) per centum per annum
for all moneys after they become due on any bond, bill, promissory note, or other
instrument of writing.”


[19]  We will reverse a trial court's determination as to whether prejudgment interest is warranted
only if it is against the manifest weight of the evidence. Krantz v. Chessick, 282 Ill.App.3d 322,
327, 217 Ill.Dec. 892, 668 N.E.2d 77 (1996).


In denying prejudgment interest, the trial court found that:


“After considering all relevant facts, including the nature of the genuine dispute
initiated by Federal's declaratory judgment action and that Federal has paid
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defense costs pursuant to an earlier court ruling, this court declines to exercise
its discretion in awarding interest as claimed by Binney.”


Based on the record before us, we see no reason to disturb the trial court's finding.


CONCLUSION
We affirm in part, reverse in part, and remand the cause for proceedings consistent with our
opinion.


Affirmed in part; reversed and remanded in part.


R. GORDON, P.J., and HALL, J., concur.


All Citations


393 Ill.App.3d 277, 913 N.E.2d 43, 332 Ill.Dec. 448


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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65 Cal.App.4th 1279, 77 Cal.Rptr.2d 296, 98 Daily Journal D.A.R. 8339


FIREMAN'S FUND INSURANCE COMPANY, Plaintiff and Appellant,
v.


MARYLAND CASUALTY COMPANY et al., Defendants and Appellants.


No. A079345.
Court of Appeal, First District, Division 4, California.


Jul 31, 1998.


SUMMARY


In a general liability insurer's action for contribution and indemnification against three other
general liability insurers for the costs of defending and settling an underlying lawsuit on behalf
of a common insured, the trial court entered summary judgment in favor of plaintiff. The trial
court found that a claim for contribution is distinct from and independent of a claim based on
subrogation, and that since plaintiff's action was based on the former and not the latter, defendants
were required to share in the costs of defending and settling the underlying action. The insured had
tendered defense of the underlying lawsuit to both plaintiff and defendants under their overlapping
and consecutive policies, but only plaintiff undertook the defense and ultimately settled the action
on the insured's behalf. Thereafter, the insured sued defendants for breach of contract and breach
of the implied covenant of good faith and fair dealing for refusing to undertake the defense. The
insured settled its suit, releasing defendants from further liability. Plaintiff elected not to intervene
or join in the insured's suit against defendants, and instead brought this separate action against
defendants. (Superior Court of Marin County, No. 163978, Lynn Duryee, Judge. *  )


* Judge of the Municipal Court for the Marin Judicial District, assigned by the Chief Justice
pursuant to article VI, section 6 of the California Constitution.


The Court of Appeal affirmed the judgment. The court held that the trial court properly found that
a claim for contribution is distinct from and independent of a claim based on subrogation, and
that since plaintiff's action was based on the former and not the latter defendants were required
to share in the costs of defending and settling the underlying action. There is a direct right of
action for equitable contribution between coinsurers on the same risk, entirely independent of any
of the requirements for bringing a cause of action based on equitable subrogation to the rights
of the insured. Further, the court held, one insurer's settlement with the insured is not a bar to a
separate action against that insurer by another insurer for equitable contribution or indemnity. The
court further held that the trial court properly *1280  allocated defense and indemnification costs
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between the parties. In allocating the defense and indemnification costs, the trial court properly
utilized the “time-on-the-risk” method and made a pro rata allocation of the parties' obligations for
equitable contribution to the costs of indemnification and defense based on their respective total
times on the risk, including that period covered by four of plaintiff's policies containing “excess
other insurance” clauses. In addition, in light of the fact that plaintiff stepped into the breach to
undertake the defense of its insured when defendants refused to do so, the court properly credited
plaintiff with the full amount it paid in settlement costs, and allocated defense costs on an equal
basis. (Opinion by McGuiness, J., with Hanlon, P. J., and Reardon, J., concurring.)


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
Insurance Contracts and Coverage § 120--Equitable Contribution--Between Coinsurers on Same
Risk--Direct Right of Action-- Independent of Principles of Subrogation--Effect of One Insurer's
Settlement With Insured.
In a general liability insurer's action for contribution and indemnification against three other
general liability insurers for the costs of defending and settling an underlying lawsuit on behalf
of a common insured, the trial court properly found that a claim for contribution is distinct from
and independent of a claim based on subrogation, and that since plaintiff's action was based on the
former and not the latter defendants were required to share in the costs of defending and settling
the underlying action. The insured had tendered defense of the underlying lawsuit to both plaintiff
and defendants under their overlapping and consecutive policies, but only plaintiff undertook
the defense and ultimately settled the action on the insured's behalf. Thereafter, the insured sued
defendants for breach of contract and breach of the implied covenant of good faith and fair dealing
for refusing to undertake the defense. The insured settled its suit, releasing defendants from further
liability. Plaintiff elected not to intervene or join in the insured's suit against defendants, and instead
brought this separate action against defendants. There is a direct right of action for equitable
contribution between coinsurers on the same risk, entirely independent of any of the requirements
for bringing a cause of action based on equitable subrogation to the rights of the insured. Further,
one insurer's settlement with the insured is not a bar to a separate action *1281  against that insurer
by another insurer for equitable contribution or indemnity.


[See 11 Witkin, Summary of Cal. Law (9th ed. 1990) Equity, §§ 167-174; Croskey et al., Cal.
Practice Guide: Insurance Litigation 2 (The Rutter Group 1997) ¶¶ 9:7-9:15.]


(2)
Insurance Contracts and Coverage § 117--Subrogation and Contribution-- As Distinct Concepts.
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Although the concepts of contribution and subrogation are both equitable in nature, they are
nevertheless distinct.


(3)
Insurance Contracts and Coverage § 121--Subrogation, Contribution, and Apportionment--
Equitable Subrogation Doctrine--Scope:Words, Phrases, and Maxims--Subrogation.
Subrogation is the substitution of another person in place of the creditor or claimant to whose
rights he or she succeeds in relation to the debt or claim. By undertaking to indemnify or pay the
principal debtor's obligation to the creditor or claimant, the subrogee is equitably subrogated to
the claimant (or subrogor), and succeeds to the subrogor's rights against the obligor. In the case of
insurance, subrogation takes the form of an insurer's right to be put in the position of the insured
in order to pursue recovery from third parties legally responsible to the insured for a loss that the
insurer has both insured and paid. As now applied, the doctrine of equitable subrogation is broad
enough to include every instance in which one person, not acting as a mere volunteer or intruder,
pays a debt for which another is primarily liable, and which in equity and good conscience should
have been discharged by the latter.


(4)
Insurance Contracts and Coverage § 121--Subrogation, Contribution, and Apportionment--
Equitable Subrogation--Actions--Essential Elements.
The essential elements of an insurer's cause of action for equitable subrogation are as follows: (1)
the insured suffered a loss for which the defendant is liable, either as the wrongdoer whose act or
omission caused the loss or because the defendant is legally responsible to the insured for the loss
caused by the wrongdoer; (2) the claimed loss was one for which the insurer was not primarily
liable; (3) the insurer has compensated the insured in whole or in part for the same loss for which
the defendant is primarily liable; (4) the insurer has paid the claim of its insured to protect its own
interest and not as a volunteer; (5) the insured has an existing, assignable cause of action against the
defendant that the insured could have asserted for its own benefit had it not been compensated for
its loss by the insurer; (6) the *1282  insurer has suffered damages caused by the act or omission
upon which the liability of the defendant depends; (7) justice requires that the loss be entirely
shifted from the insurer to the defendant, whose equitable position is inferior to that of the insurer;
and (8) the insurer's damages are in a liquidated sum, generally the amount paid to the insured.


(5)
Insurance Contracts and Coverage § 121--Subrogation, Contribution, and Apportionment--
Subrogation--Derivative Nature of Right.
The right of subrogation is purely derivative. An insurer entitled to subrogation is in the same
position as an assignee of the insured's claim, and succeeds only to the rights of the insured. The
subrogated insurer is said to “stand in the shoes” of its insured, because it has no greater rights
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than the insured and is subject to the same defenses assertable against the insured. Thus, an insurer
cannot acquire by subrogation anything to which the insured has no rights, and may claim no rights
that the insured does not have.


(6)
Insurance Contracts and Coverage § 120--Subrogation, Contribution, and Apportionment--
Equitable Contribution--When Right Arises--Scope--Purpose:Words, Phrases, and Maxims--
Contribution.
Equitable contribution is the right to recover, not from the party primarily liable for the loss, but
from a co-obligor who shares such liability with the party seeking contribution. In the insurance
context, the right to contribution arises when several insurers are obligated to indemnify or defend
the same loss or claim, and one insurer has paid more than its share of the loss or defended the action
without any participation by the others. Where multiple insurance carriers insure the same insured
and cover the same risk, each insurer has independent standing to assert a cause of action against
its coinsurers for equitable contribution when it has undertaken the defense or indemnification of
the common insured. Equitable contribution permits reimbursement to the insurer that paid on the
loss for the excess it paid over its proportionate share of the obligation, on the theory that the debt
it paid was equally and concurrently owed by the other insurers and should be shared by them
pro rata in proportion to their respective coverage of the risk. The purpose of this rule of equity is
to accomplish substantial justice by equalizing the common burden shared by coinsurers, and to
prevent one insurer from profiting at the expense of others.


(7)
Insurance Contracts and Coverage § 120--Subrogation, Contribution, and Apportionment--
Equitable Contribution--Between Insurers Covering Same Risk--As Distinguished From
Subrogation.
The right of equitable contribution belongs to each insurer *1283  individually. It is not based
on any right of subrogation to the rights of the insured, and is not equivalent to “standing in the
shoes” of the insured. Instead, the reciprocal contribution rights of coinsurers who insure the same
risk are based on the equitable principle that the burden of indemnifying or defending the insured
with whom each has independently contracted should be borne by all of the insurance carriers
together, with the loss equitably distributed among those who share liability for it in direct ratio to
the proportion each insurer's coverage bears to the total coverage provided by all of the insurance
polices. As a matter of equity, insurers of the same risk may sue each other for contribution.
This right is not a matter of contract, but flows from equitable principles designed to accomplish
ultimate justice in the bearing of a specific burden. The idea is that since the insurers are equally
bound, they all should contribute to the payment.


(8)
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Insurance Contracts and Coverage § 120--Subrogation, Contribution, and Apportionment--
Equitable Contribution--Between Insurers Covering Same Risk.
The right to equitable contribution exists independently of the rights of the insured. It is predicated
on the commonsense principle that where multiple insurers or indemnitors share equal contractual
liability for the primary indemnification of a loss or the discharge of an obligation, the selection
of which indemnitor is to bear the loss should not be left to the often arbitrary choice of the loss
claimant, and no indemnitor should have any incentive to avoid paying a just claim in the hope
that the claimant will obtain full payment from another coindemnitor. Equitable contribution thus
assumes the existence of two or more valid contracts of insurance covering the particular risk of
loss and the particular casualty in question. The fact that several insurance policies may cover the
same risk does not increase the insured's right to recover for the loss, or give the insured the right
to recover more than once. Rather, the insured's right of recovery is restricted to the actual amount
of the loss. Hence, where there are several policies of insurance on the same risk and the insured
has recovered the full amount of its loss from one or more, but not all, of the insurance carriers,
the insured has no further rights against the insurers who have not contributed to its recovery.
Similarly, the liability of the remaining insurers to the insured ceases, even if they have done
nothing to indemnify or defend the insured. They remain liable, however, for contribution to those
insurers who have already paid on the loss or for the insured's defense.


(9)
Insurance Contracts and Coverage § 120--Subrogation, Contribution, and Apportionment--
Equitable Contribution--Between Insurers Covering Same Risk--As Distinguished From
Subrogation.
The right of equitable contribution between coinsurers is not *1284  based on, and indeed has
nothing to do with the coinsurers' subrogation to the rights of their insured against the party legally
and primarily responsible for the loss. While subrogation requires that the party to be charged be
in an equitable position inferior to that of the insurer such that justice requires the entire loss to
be shifted from the insurer to the party to be charged, contribution permits liability for the loss to
be allocated among the various insurers without regard to questions of comparative fault or the
relative equities between the insurers. The true nature of subrogation is that it is applied in all cases
in which one party pays a debt for which another is primarily answerable, and which, in equity
and good conscience, should have been discharged by the latter.


(10)
Insurance Contracts and Coverage § 117--Subrogation and Contribution-- Underlying Policy Aims
of Doctrines.
Contribution and subrogation are based on different equitable principles that are reflective of
different underlying public policies. The aim of equitable subrogation is to place the burden for a
loss on the party ultimately liable or responsible for it and by whom it should have been discharged,
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and to relieve entirely the insurer or surety who indemnified the loss and who in equity was not
primarily liable therefor. On the other hand, the aim of equitable contribution is to apportion a loss
between two or more insurers who cover the same risk, so that each pays its fair share and one
does not profit at the expense of the others. Although these underlying policy aims may be similar,
they are nonetheless distinct.


(11)
Courts § 37--Decisions and Orders--Doctrine of Stare Decisis--Dicta.
Although a court is bound to follow binding precedent of a higher court, and the refusal to do so is in
excess of the court's jurisdiction, a court is not bound by dicta, particularly where it is unpersuasive
and contrary to the overwhelming weight of precedent. In every case, it is necessary to read the
language of an opinion in the light of its facts and the issues raised, in order to determine which
statements of law were necessary to the decision, and therefore binding precedent, and which were
general observations unnecessary to the decision. The latter are dicta, with no force as precedent.


[See 9 Witkin, Cal. Procedure (4th ed. 1997) Appeal, § 945.]


(12a, 12b)
Insurance Contracts and Coverage § 118--Apportionment-- Between Coinsurers on Same Risk--
Allocation of Defense and Indemnity Costs--Pro Rata Allocation of Obligations for Equitable
Contribution.
In a general liability insurer's action for contribution and indemnification against three other
general liability insurers for the costs of defending and settling an underlying lawsuit on *1285
behalf of a common insured, the trial court properly allocated defense and indemnification costs
between the parties. The insured had tendered defense of the underlying lawsuit to both plaintiff
and defendants under their overlapping and consecutive policies, but only plaintiff undertook
the defense and ultimately settled the action on the insured's behalf. Thereafter, the insured sued
defendants for breach of contract and breach of the implied covenant of good faith and fair dealing
for refusing to undertake the defense. The insured settled its suit, releasing defendants from further
liability. Plaintiff elected not to intervene or join in the insured's suit against defendants, and instead
brought this separate action against defendants. In allocating the defense and indemnity costs, the
trial court properly utilized the “time-on-the-risk” method and made a pro rata allocation of the
parties' obligations for equitable contribution to the costs of indemnification and defense based on
their respective total times on the risk, including that period covered by four of plaintiff's policies
containing “excess other insurance” clauses. In addition, in light of the fact that plaintiff stepped
into the breach to undertake the defense of its insured when defendants refused to do so, the court
properly credited plaintiff with the full amount it paid in settlement costs, and allocated defense
costs on an equal basis.
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(13)
Insurance Contracts and Coverage § 119--Subrogation, Contribution, and Apportionment--
Apportionment--Excess “Other Insurance” Clauses.
Most insurance policies contain “other insurance” clauses that attempt to limit the insurer's liability
where other insurance covers the same risk. Such clauses attempt to control the manner in which
each insurer contributes to or shares a covered loss. The clauses were designed to prevent multiple
recoveries when more than one policy provided coverage for a particular loss. The application
of other insurance clauses requires, as a foundational element, that there exist multiple policies
applicable to the same loss.


(14)
Insurance Contracts and Coverage § 106--Extent of Loss of Insured and of Liability of Insurer--
Liability and Indemnity Insurance--When Liability Attaches--Primary Coverage Distinguished
From Excess Coverage.
Primary coverage provides immediate coverage upon the occurrence of a loss or the happening
of an event giving rise to liability, and is defined as insurance coverage whereby, under the terms
of the policy, liability attaches immediately upon the happening of the occurrence that gives rise
to liability. In the context of liability insurance, a primary insurer generally has the primary duty
to defend and to indemnify the insured, unless otherwise excused or excluded by specific policy
language. Excess insurance provides coverage after other identified insurance is no longer on the
risk. Excess *1286  coverage means coverage whereby, under the terms of the policy, liability
attaches only after a predetermined amount of primary coverage has been exhausted. Contractual
terms of insurance coverage are honored whenever possible. A court will therefore generally
honor the language of an excess “other insurance” clause when no prejudice to the interests of the
insured will ensue. However, there are many exceptions. For example, where two or more primary
insurers' policies contain excess other insurance clauses purporting to be excess to each other, the
conflicting clauses will be ignored and the loss prorated among the insurers on the ground that
the insured would otherwise be deprived of protection. Thus, although a true excess insurer-one
that is solely and explicitly an excess insurer providing only secondary coverage-has no duty to
defend or indemnify until all of the underlying primary coverage is exhausted or otherwise not
on the risk, primary insurers with conflicting excess other insurance clauses can have immediate
defense obligations.


(15)
Insurance Contracts and Coverage § 9--Double Insurance--Basis of Insurers' Obligations.
The reciprocal rights and duties of several insurers who have covered the same event do not arise
out of contract, for their agreements are not with each other. Their respective obligations flow from
equitable principles designed to accomplish ultimate justice in the bearing of a specific burden.
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Since these principles do not stem from agreement between the insurers, their application is not
controlled by the language of their contracts with the respective policyholders.


(16)
Insurance Contracts and Coverage § 120--Equitable Contribution-- Determination of Correct
Allocation.
A trial court's determination of the correct allocation to impose for purposes of contribution is a
matter of distributive justice and equity, not of contractual specifics.


COUNSEL
Caron, McCormick, Constants & Goldberg, Ira David Goldberg and Harold A. Weston for Plaintiff
and Appellant.
William F. Fitzgerald, Wright, Robinson, Osthimer & Tatum, James C. Nielsen and Elizabeth M.
Wee for Defendants and Appellants. *1287


McGUINESS, J.


In this case, we address the question whether the equitable doctrines of contribution and
subrogation are entirely distinct and independent concepts, or instead are merely different terms
for the same legal principle. Maryland Casualty Company, The Maryland Insurance Company,
and Northern Insurance Company of New York (hereinafter collectively referred to as Maryland)
appeal from summary judgment entered in favor of Fireman's Fund Insurance Company (Fireman's
Fund) on the latter's complaint for contribution and indemnification from Maryland for the costs
of defending and settling an underlying lawsuit on behalf of a common insured. Maryland argues
that Fireman's Fund's claims for indemnity and contribution are actually based on its equitable
subrogation to the rights of the common insured against Maryland. Because those rights have
been settled, released and dismissed with prejudice in previous litigation between Maryland and
the insured, Maryland insists there are no longer any remaining rights against Maryland to which
Fireman's Fund may be subrogated. Therefore, Maryland contends, the trial court erred in granting
summary judgment against it on Fireman's Fund's lawsuit for equitable contribution. We disagree
with Maryland, and therefore affirm the judgment in favor of Fireman's Fund. Both insurers
have also appealed the trial court's allocation of defense and indemnification costs between them.
We conclude the trial court did not err in this regard, and therefore affirm the court's equitable
allocation.


I. Factual and Procedural Background
The underlying facts are not in dispute. Maryland and Fireman's Fund issued several one-year
liability insurance polices to the underlying insured, Horst Hanf and Horst Hanf Construction
Corporation (Hanf) between 1975 and 1992. Coverage of Hanf under the two carriers' policies
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overlapped, with Maryland's policies in effect between 1975 and 1986, and those of Fireman's
Fund in effect between 1984 and 1992.


Hanf participated in work on a condominium construction project completed in 1975. In 1993,
Hanf and others involved in the project were sued on various claims arising from alleged defects
in the construction of the condominium residences, with damage alleged to have commenced in
September 1979. Hanf tendered defense of the lawsuit to both Maryland and Fireman's Fund, under
their overlapping and consecutive policies dating from November 14, 1978, through November
14, 1992. Maryland declined tender. Fireman's Fund accepted under a reservation of rights, and
ultimately settled the action on Hanf's behalf for $100,000. *1288


In January 1995, Hanf sued Maryland for breach of contract and of the implied covenant of good
faith and fair dealing for refusing to undertake the defense of the underlying construction defect
lawsuit. In September 1996, Hanf settled its lawsuit against Maryland, releasing Maryland from all
claims with respect to the tender of defense and its liability policy, and dismissing the lawsuit with
prejudice. In consideration for this release, Maryland paid Hanf $33,000 as partial reimbursement
for fees and costs incurred, and assumed responsibility for a $50,000 promissory note executed
by Hanf in favor of Fireman's Fund as part of the settlement of the underlying construction defect
lawsuit.


Fireman's Fund elected not to intervene or join in Hanf's suit against Maryland. Instead, it brought
this separate lawsuit against Maryland in May 1995, seeking (1) a judicial determination of
the issue whether Maryland had a duty to defend and indemnify Hanf; and (2) reimbursement,
indemnification and contribution from Maryland of its pro rata share of the costs incurred by
Fireman's Fund in the defense and settlement of the underlying construction defect action against
Hanf. Fireman's Fund moved for summary judgment. Maryland opposed the motion on the ground
that any equitable subrogation rights Fireman's Fund may have had as against Maryland were
extinguished by Hanf's full release of Maryland from all claims arising from its refusal to defend
and indemnify Hanf in the underlying action. In reply, Fireman's Fund argued that a claim for
contribution is distinct from and independent of a claim based on subrogation, and its action against
Maryland was based on the former and not the latter.


The trial court agreed with Fireman's Fund on the distinction between equitable subrogation and
contribution. On this basis, it determined that Maryland was required to share in the costs of
defending and settling the construction defect action against Hanf. It therefore entered summary
judgment in favor of Fireman's Fund and against Maryland in the amount of $366,506.70, or one-
half of the expenses of defending and settling the underlying lawsuit plus prejudgment interest.
Maryland timely filed a notice of appeal. Fireman's Fund has cross-appealed, alleging that the
trial court erred in its calculation of the two carriers' pro rata shares of the costs of defending and
settling the underlying action.
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II. Equitable Contribution
(1a) The principal issue raised by Maryland's appeal is whether one insurer's claim against another
for contribution of the costs of defending and settling a claim against the insured is based on
the theory of equitable subrogation, and is therefore dependent on and limited by the underlying
*1289  rights of the insured, to which both insurers may be subrogated; or whether instead an
insurer possesses a direct cause of action for equitable contribution entirely independent of the
rights of the insured. The parties to this appeal agree that if subrogation applies, the judgment for
Fireman's Fund should be reversed and judgment entered instead for Maryland; if not, then the
judgment must be affirmed as it stands. 1


1 In oral argument, counsel for Maryland asserted that the central issue in this case is whether
the “single action rule” against “splitting” a cause of action bars Fireman's Fund from
proceeding against Maryland for contribution, because of the failure of Fireman's Fund to
intervene in or join with Hanf in the latter's previous lawsuit against Maryland. This issue
is barely mentioned in Maryland's briefs on appeal, which instead repeatedly emphasize
that “[t]he narrow issue on [its] appeal ... is whether California law permits an insurer to
assert rights against an otherwise unrelated insurer beyond or in addition to the rights of
their mutual policyholder,” and “the real issue here is whether one insurer's claim against
another for 'contribution' necessarily depends upon the vehicle of subrogation to the insured's
rights, or whether such an insurer owns a direct right of action independent of the rights of its
insured.” On the basis of this premise, Maryland's briefs insist that “[i]f subrogation applies,
the judgment should be reversed and judgment entered instead for Maryland; if not, then the
judgment should be affirmed.”
Maryland's briefs are correct in insisting that the relation between contribution and
subrogation is dispositive. Our decision that Fireman's Fund had an independent cause of
action against Maryland for equitable contribution, regardless of the subrogation effect of
the insured's release of Maryland in the previous lawsuit, renders the single action rule
immaterial. The claim of Fireman's Fund against Maryland for equitable contribution is
entirely separate, distinct and independent from Hanf's claim against Maryland for breach of
contract and the implied covenant of good faith and fair dealing. Thus, Fireman's Fund could
not have violated the single action rule by failing to join in Hanf's lawsuit and subsequently
suing Maryland for contribution.


We conclude that where two or more insurers independently provide primary insurance on the
same risk for which they are both liable for any loss to the same insured, the insurance carrier who
pays the loss or defends a lawsuit against the insured is entitled to equitable contribution from the
other insurer or insurers, without regard to principles of equitable subrogation. As a corollary to
this principle, we hold that one insurer's settlement with the insured is not a bar to a separate action
against that insurer by the other insurer or insurers for equitable contribution or indemnity.







Fireman's Fund Ins. Co. v. Maryland Cas. Co., 65 Cal.App.4th 1279 (1998)
77 Cal.Rptr.2d 296, 98 Daily Journal D.A.R. 8339


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 11


Maryland's arguments are based on a misreading of dicta in the California Supreme Court's
decision in Continental Cas. Co. v. Zurich Ins. Co. (1961) 57 Cal.2d 27 [17 Cal.Rptr. 12, 366
P.2d 455], a leading opinion on the obligation of coinsurers for equitable contribution to the
costs of an insured's defense. In Continental, three different insurance carriers separately issued
liability polices to a timber company, an independent contractor hired by the company to log
and haul timber for it, and another company from whom the independent contractor hired trucks
to haul the logs. An employee of the trucker was injured and sued the independent contractor
for damages. *1290  The independent contractor tendered the defense of the action to all three
insurance carriers, but only one undertook the defense. Thereafter, that insurer filed an action for
declaratory relief to determine the respective liabilities of the three contesting insurance companies
with respect to both indemnification of the judgment in the underlying personal injury suit and the
costs of defense. (Id. at p. 31.)


The Supreme Court held that all three liability insurance polices covered the independent
contractor as an “additional insured,” the liability policy covering the trucker provided primary
coverage for the injured party, and the carriers for the timber company and the independent
logger were liable on a pro rata basis for the excess balance of the personal injury liability
judgment against the independent contractor over and above the amount of the primary coverage.
(Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d at pp. 34-35.) However, the Supreme
Court held that all three insurance carriers were liable on a pro rata basis for the costs of defense. In
language cited by both parties to this appeal, the Supreme Court stated: “Under general principles
of equitable subrogation, as well as pursuant to the rule of prime importance—that the policy is to
be liberally construed to provide coverage to the insured—it is our view that all obligated carriers
who have refused to defend should be required to share in costs of the insured's defense, whether
such costs were originally paid by the insured himself or by fewer than all of the carriers. A contrary
result would simply provide a premium or offer a possible windfall for the insurer who refuses to
defend, and thus, by leaving the insured to his own resources, enjoys a chance that the costs of
defense will be provided by some other insurer at no expense to the company which declines to
carry out its contractual commitments.... '[T]here are ... compelling reasons for allowing recovery
when the other insurer has not entered the case at all or has refused to defend the insured against
suit by the injured party.... [T]his view represents the current trend and better rule in the ”volunteer
“ situations.' ” (Id. at p. 37.)


Relying on the Supreme Court's reference to the “general principles of equitable subrogation” in
the above quoted language from Continental, Maryland argues in this case that contribution among
insurers requires that (a) the first insurer seeking contribution be subrogated to the rights of the
insured against the second insurer from which contribution is sought, and (b) the insured possess a
valid and existing claim against the second insurer. Maryland contends that Fireman's Fund cannot
establish these requirements, because the insured (Hanf) has already sued, settled with and released
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Maryland from further liability. Because Fireman's Fund failed to intervene in Hanf's lawsuit
against Maryland and the insured no longer has any valid and existing claims against Maryland,
it argues that Fireman's Fund is *1291  “ 'subrogated to nothing' ” and consequently barred from
seeking equitable contribution. Maryland has confused the concepts of equitable contribution and
equitable subrogation, and is incorrect on the law.


As one California appellate court has opined, “[i]t is hard to imagine another set of legal
terms with more soporific effect than indemnity, subrogation, contribution, co-obligation and
joint tortfeasorship.” (Herrick Corp. v. Canadian Ins. Co. (1994) 29 Cal.App.4th 753, 756 [34
Cal.Rptr.2d 844] (opn. of Sills, P. J.).) 2  It is also difficult to think of two legal concepts that
have caused more confusion and headache for both courts and litigants than have contribution and
subrogation. (Croskey et al., Cal. Practice Guide: Insurance Litigation 2 (The Rutter Group 1997)
¶¶ 9:7-9:15, pp. 9-2 to 9-4.) (2) Although the concepts of contribution and subrogation are both
equitable in nature, they are nevertheless distinct. (Truck Ins. Exchange v. Superior Court (1997)
60 Cal.App.4th 342, 349-350 [70 Cal.Rptr.2d 255]; Herrick Corp. v. Canadian Ins. Co., supra, 29
Cal.App.4th at pp. 759-766; California Food Service Corp. v. Great American Ins. Co. (1982) 130
Cal.App.3d 892, 898-902 [182 Cal.Rptr. 67]; Patent Scaffolding Co. v. William Simpson Constr.
Co. (1967) 256 Cal.App.2d 506, 510-517 [64 Cal.Rptr. 187]; Fireman's etc. Co. v. State Comp.
etc. Fund (1949) 93 Cal.App.2d 408, 411-412 [209 P.2d 55]; 16 Couch on Insurance (2d ed. 1983)
Subrogation, §§ 61:1, 61:4, 61:18, 61:32, 61:34, 61:36-61:38, pp. 74-75, 77-79, 93-94, 115-116,
117-118, 118-122; 16 Couch on Insurance, supra, Contribution & Apportionment, §§ 62:1-62:5,
62:142-62:145, 62:151-62:153, 62:156, 62:162, pp. 433-440, 611-617, 621-624, 626-627, 631;
Croskey et al., supra, ¶¶ 8:65-8:69, 9:7-9:16, 9:61-9:69, pp. 8-14 to 8-17, 9-2 to 9-4, 9-16 to 9-18;
11 Witkin, Summary of Cal. Law (9th ed. 1990) Equity, §§ 167-174, pp. 847-857.)


2 “Perhaps because the words describe legal relationships between multiple parties, they
are vaguely reminiscent of complex mathematical equations which, after all, also describe
relationships, except in numbers rather than words—and for most of us, they are about as
easy to understand. Even lawyers find words like 'indemnity' and 'subrogation' ring of an
obscure Martian dialect.” (Id. at p. 756.)


(3) Subrogation is defined as the substitution of another person in place of the creditor or claimant
to whose rights he or she succeeds in relation to the debt or claim. By undertaking to indemnify
or pay the principal debtor's obligation to the creditor or claimant, the “subrogee” is equitably
subrogated to the claimant (or “subrogor”), and succeeds to the subrogor's rights against the
obligor. (Black's Law Dict. (6th ed. 1990) p. 1427, col. 1.) In the case of insurance, subrogation
takes the form of an insurer's right to be put in the position of the insured in order to pursue recovery
from third parties legally responsible to the insured for a loss which the insurer has both insured
and *1292  paid. (Allstate Ins. Co. v. Loo (1996) 46 Cal.App.4th 1794, 1799 [54 Cal.Rptr.2d 541];
Liberty Mut. Fire Ins. Co. v. Auto Spring Supply Co. (1976) 59 Cal.App.3d 860, 864 [131 Cal.Rptr.
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211]; Fireman's etc. Co. v. State Comp. etc. Fund, supra, 93 Cal.App.2d at p. 412; 16 Couch on
Insurance, supra, Subrogation, §§ 61:2, 61:36, at pp. 75-76, 118-120; 11 Witkin, Summary of Cal.
Law, supra, Equity, § 169, pp. 848-850.) “ 'As now applied [the doctrine of equitable subrogation]
is broad enough to include every instance in which one person, not acting as a mere volunteer or
intruder, pays a debt for which another is primarily liable, and which in equity and good conscience
should have been discharged by the latter.' [Citations.]” (Caito v. United California Bank (1978)
20 Cal.3d 694, 704 [144 Cal.Rptr. 751, 576 P.2d 466].)


(4) The essential elements of an insurer's cause of action for equitable subrogation are as follows:
(a) the insured suffered a loss for which the defendant is liable, either as the wrongdoer whose act
or omission caused the loss or because the defendant is legally responsible to the insured for the
loss caused by the wrongdoer; (b) the claimed loss was one for which the insurer was not primarily
liable; (c) the insurer has compensated the insured in whole or in part for the same loss for which
the defendant is primarily liable; (d) the insurer has paid the claim of its insured to protect its
own interest and not as a volunteer; (e) the insured has an existing, assignable cause of action
against the defendant which the insured could have asserted for its own benefit had it not been
compensated for its loss by the insurer; (f) the insurer has suffered damages caused by the act or
omission upon which the liability of the defendant depends; (g) justice requires that the loss be
entirely shifted from the insurer to the defendant, whose equitable position is inferior to that of
the insurer; and (h) the insurer's damages are in a liquidated sum, generally the amount paid to
the insured. (Caito v. United California Bank, supra, 20 Cal.3d at p. 704; Fireman's Fund Ins. Co.
v. Wilshire Film Ventures, Inc. (1997) 52 Cal.App.4th 553, 555-556 [60 Cal.Rptr.2d 591]; Patent
Scaffolding Co. v. William Simpson Constr. Co., supra, 256 Cal.App.2d at p. 509; Grant v. de Otte
(1954) 122 Cal.App.2d 724, 728 [265 P.2d 952]; 11 Witkin, Summary of Cal. Law, supra, Equity,
§ 169, p. 849.)


(5) The right of subrogation is purely derivative. An insurer entitled to subrogation is in the same
position as an assignee of the insured's claim, and succeeds only to the rights of the insured. The
subrogated insurer is said to “ 'stand in the shoes' ” of its insured, because it has no greater rights
than the insured and is subject to the same defenses assertable against the insured. Thus, an insurer
cannot acquire by subrogation anything to which the insured has no rights, and may claim no
rights which the insured does not have. ( *1293  Truck Ins. Exchange v. Superior Court, supra, 60
Cal.App.4th at pp. 349-350; Allstate Ins. Co. v. Loo, supra, 46 Cal.App.4th at p. 1799; Fireman's
Fund Ins. Co. v. Maryland Casualty Co. (1994) 21 Cal.App.4th 1586, 1595-1596 [26 Cal.Rptr.2d
762]; Patent Scaffolding Co. v. William Simpson Constr. Co., supra, 256 Cal.App.2d at p. 510; 16
Couch on Insurance, supra, Subrogation, §§ 61:36-61:38, pp. 118-122; 11 Witkin, Summary of
Cal. Law, supra, Equity, §§ 169-174, pp. 848-857.)


(6) Equitable contribution is entirely different. It is the right to recover, not from the party
primarily liable for the loss, but from a co-obligor who shares such liability with the party seeking
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contribution. 3  In the insurance context, the right to contribution arises when several insurers are
obligated to indemnify or defend the same loss or claim, and one insurer has paid more than its
share of the loss or defended the action without any participation by the others. Where multiple
insurance carriers insure the same insured and cover the same risk, each insurer has independent
standing to assert a cause of action against its coinsurers for equitable contribution when it has
undertaken the defense or indemnification of the common insured. Equitable contribution permits
reimbursement to the insurer that paid on the loss for the excess it paid over its proportionate share
of the obligation, on the theory that the debt it paid was equally and concurrently owed by the
other insurers and should be shared by them pro rata in proportion to their respective coverage of
the risk. The purpose of this rule of equity is to accomplish substantial justice by equalizing the
common burden shared by coinsurers, and to prevent one insurer from profiting at the expense of
others. (Civ. Code, § 1432; Signal Companies, Inc. v. Harbor Ins. Co. (1980) 27 Cal.3d 359, 369
[165 Cal.Rptr. 799, 612 P.2d 889, 19 A.L.R.4th 75]; Maryland Casualty Co. v. Nationwide Ins. Co.
(1998) 65 Cal.App.4th 21, 26-27 [76 Cal.Rptr.2d 113]; Golden Eagle Ins. Co. v. Foremost Ins. Co.
(1993) 20 Cal.App.4th 1372, 1390 [25 Cal.Rptr.2d 242]; California Food Service Corp. v. Great
American Ins. Co., supra, 130 Cal.App.3d at pp. 901-902; 16 Couch *1294  on Insurance, supra,
Contribution & Apportionment, § 62:142, at pp. 611-612.) 4


3 This right is codified in Civil Code section 1432, which states: “Except as provided in Section
877 of the Code of Civil Procedure, a party to a joint, or joint and several obligation, who
satisfies more than his share of the claim against all, may require a proportionate contribution
from all the parties joined with him.”
Under Code of Civil Procedure section 877, a release, dismissal or covenant not to sue or not
to enforce a judgment, given in good faith to one or more of a number of joint tortfeasors, “or
to one or more other co-obligors mutually subject to contribution rights,” has the effect of
discharging the party to whom it was given from all liability for any contribution to any other
parties. (Code Civ. Proc., § 877, subd. (b).) Insurance carriers are neither joint tortfeasors
nor “co-obligors”; their obligations arise strictly out of separate contracts with their insureds.
(Topa Ins. Co. v. Fireman's Fund Ins. Companies (1995) 39 Cal.App.4th 1331, 1336-1344
[46 Cal.Rptr.2d 516].) Thus, this statute does not limit one insurance carrier's claim against
another carrier for equitable contribution, and is inapplicable here.


4 Insurance policies sometimes provide that a particular coverage is “excess” only, and does
not apply until the policy limits of a “primary” insurance policy have been exhausted. Under
such an excess policy, the excess insurer is not liable for any part of the loss, damage
or defense which is covered by other primary insurance, but instead is liable for any loss
or damage in excess of the coverage provided by the other primary insurance policy or
policies. The doctrine of equitable contribution applies to insurers who share the same
level of obligation on the same risk as to the same insured. As a general rule, there is
no contribution between primary and excess carriers of the same insured absent a specific
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agreement to the contrary. Courts in equitable contribution cases have generally heeded
primary/excess provisions in insurance contracts, as long as the rights of the policyholder
are not adversely affected. (Signal Companies, Inc. v. Harbor Ins. Co., supra, 27 Cal.3d at
pp. 367-368; Nabisco, Inc. v. Transport Indemnity Co. (1983) 143 Cal.App.3d 831, 835-836
[192 Cal.Rptr. 207]; 16 Couch on Insurance, supra, Contribution & Apportionment, §§
62:41, 62:48, 62:142, 62:144, pp. 475, 484-488, 611-612, 613-615.) On the other hand,
when different primary insurers' policies contain conflicting “excess other insurance” clauses
and there is danger the insured will be deprived of protection if the conflicting clauses are
enforced, or other equitable factors favoring proration among insurers are present, courts will
ignore the conflicting clauses and prorate the loss among the insurers following principles of
equitable contribution. (CSE Ins. Group v. Northbrook Property & Casualty Co. (1994) 23
Cal.App.4th 1839, 1842-1846 [29 Cal.Rptr.2d 120]; Olympic Ins. Co. v. Employers Surplus
Lines Ins. Co. (1981) 126 Cal.App.3d 593, 599 [178 Cal.Rptr. 908].) See further discussion
in part III of this decision, post.


(7) This right of equitable contribution belongs to each insurer individually. It is not based on
any right of subrogation to the rights of the insured, and is not equivalent to “ 'standing in the
shoes' ” of the insured. (Truck Ins. Exchange v. Superior Court, supra, 60 Cal.App.4th at p.
350; Pylon, Inc. v. Olympic Ins. Co. (1969) 271 Cal.App.2d 643, 648-649 [77 Cal.Rptr. 72];
Croskey et al., Cal. Practice Guide: Insurance Litigation 2, supra, ¶¶ 9.11-9:15, at pp. 9-3 to 9-4;
11 Witkin, Summary of Cal. Law, supra, Equity, § 168, pp. 847-848.) Instead, the reciprocal
contribution rights of coinsurers who insure the same risk are based on the equitable principle
that the burden of indemnifying or defending the insured with whom each has independently
contracted should be borne by all the insurance carriers together, with the loss equitably distributed
among those who share liability for it in direct ratio to the proportion each insurer's coverage
bears to the total coverage provided by all the insurance polices. (Continental Cas. Co. v. Zurich
Ins. Co., supra, 57 Cal.2d at pp. 34-38; Fire Ins. Exchange v. American States Ins. Co. (1995) 39
Cal.App.4th 653, 661-663 [46 Cal.Rptr.2d 135]; Hartford Accident & Indemnity Co. v. Superior
Court (1994) 29 Cal.App.4th 435, 440 [34 Cal.Rptr.2d 520]; Herrick Corp. v. Canadian Ins. Co.,
supra, 29 Cal.App.4th at p. 759; Patent Scaffolding Co. v. William Simpson Constr. Co., supra,
256 Cal.App.2d at pp. 514, 517; Croskey et al., supra, ¶¶ 8:66-8:69, at pp. 8-14 to 8-17; 11 Witkin,
Summary of Cal. Law, supra, Equity, § 168, pp. 847-848.) “As a matter of equity, insurers of
the 'same *1295  risk' may sue each other for contribution. [Citations.] This right is not a matter
of contract, but flows ' ”from equitable principles designed to accomplish ultimate justice in the
bearing of a specific burden. “ ' [Citations.] The idea is that the insurers are 'equally bound,' so
therefore they 'all should contribute to the payment.' [Citation.]” (Herrick Corp. v. Canadian Ins.
Co., supra, 29 Cal.App.4th at p. 759.)


(8) Unlike subrogation, the right to equitable contribution exists independently of the rights of the
insured. It is predicated on the commonsense principle that where multiple insurers or indemnitors
share equal contractual liability for the primary indemnification of a loss or the discharge of
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an obligation, the selection of which indemnitor is to bear the loss should not be left to the
often arbitrary choice of the loss claimant, and no indemnitor should have any incentive to avoid
paying a just claim in the hope the claimant will obtain full payment from another coindemnitor.
(California Food Service Corp. v. Great American Ins. Co., supra, 130 Cal.App.3d at pp. 901-902;
16 Couch on Insurance, supra, Contribution & Apportionment, § 62:151, pp. 621-622.) Equitable
contribution thus assumes the existence of two or more valid contracts of insurance covering the
particular risk of loss and the particular casualty in question. The fact that several insurance policies
may cover the same risk does not increase the insured's right to recover for the loss, or give the
insured the right to recover more than once. Rather, the insured's right of recovery is restricted to
the actual amount of the loss. Hence, where there are several policies of insurance on the same
risk and the insured has recovered the full amount of its loss from one or more, but not all, of the
insurance carriers, the insured has no further rights against the insurers who have not contributed to
its recovery. Similarly, the liability of the remaining insurers to the insured ceases, even if they have
done nothing to indemnify or defend the insured. They remain liable, however, for contribution to
those insurers who have already paid on the loss or for the insured's defense. 5  (16 Couch, supra,
Contribution & Apportionment, § 62:1, pp. 433-435.)


5 Where there are several insurance policies covering the same risk on the same insured, the
fact the insured is only entitled to recover the actual amount of its loss does not bar it from
demanding full coverage from each insurer, as long as its demand is made in good faith. By
the same token, the insured may obtain recovery from any one of its coinsurers for the entire
loss, not in excess of the face amount of the policy and in the absence of any provision in
the policies limiting liability to a proportionate share of the loss. The coinsurers would then
have no further liability to the insured, but would be liable for equitable contribution to the
carrier which paid the loss. (16 Couch on Insurance, supra, Contribution & Apportionment,
§ 62:1, pp. 433-435.)


(9) This right of equitable contribution between coinsurers is not based on, and indeed has nothing
to do with, the coinsurers' subrogation to the rights of their insured against the party legally
and primarily responsible for *1296  the loss. Whereas subrogation requires that the party to be
charged be in an “equitable position ... inferior to that of the insurer” such that justice requires
the entire loss be shifted from the insurer to the party to be charged (Fireman's Fund Ins. Co. v.
Wilshire Film Ventures, Inc., supra, 52 Cal.App.4th at p. 556), contribution permits liability for the
loss to be allocated among the various insurers without regard to questions of comparative fault or
the relative equities between the insurers. (Hartford Accident & Indemnity Co. v. Superior Court,
supra, 29 Cal.App.4th at pp. 440-441 [insurer has right to contribution from coinsurers without
reference to any questions of comparative fault, negligence or bad faith between the coinsurers];
California Food Service Corp. v. Great American Ins. Co., supra, 130 Cal.App.3d at pp. 899-902
[insurer has right to equitable contribution from its coinsurer even though it does not have “an
equitable position superior” to the coinsurer]; cf. Fireman's Fund Ins. Co. v. Wilshire Film Ventures,
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Inc., supra, 52 Cal.App.4th at pp. 556, 558 [insurer's right to subrogation requires finding the
“equitable position” of party to whom loss is to be shifted is “inferior to that of the insurer” seeking
subroga tion]; Patent Scaffolding Co. v. William Simpson Constr. Co., supra, 256 Cal.App.2d at p.
509 [same].) “[T]he 'true nature of subrogation' is that ' ”it is applied in all cases in which 'one party
pays a debt for which another is primarily answerable, and which, in equity and good conscience,
should have been discharged by the latter.' ...“ ' [Citation.]” (Fireman's Fund Ins. Co. v. Wilshire
Film Ventures, Inc., supra, 52 Cal.App.4th at p. 558, italics added.)


(10) The different equitable principles on which contribution and subrogation are based are
reflective of different underlying public policies. The aim of equitable subrogation is to place the
burden for a loss on the party ultimately liable or responsible for it and by whom it should have been
discharged, and to relieve entirely the insurer or surety who indemnified the loss and who in equity
was not primarily liable therefor. (Caito v. United California Bank, supra, 20 Cal.3d at p. 704; 11
Witkin, Summary of Cal. Law, supra, Equity, § 169, pp. 848-850.) On the other hand, the aim of
equitable contribution is to apportion a loss between two or more insurers who cover the same risk,
so that each pays its fair share and one does not profit at the expense of the others. (Civ. Code, §
1432; Signal Companies, Inc. v. Harbor Ins. Co., supra, 27 Cal.3d at pp. 369; Maryland Casualty
Co. v. Nationwide Ins. Co., supra, 65 Cal.App.4th at p. 26-27; Golden Eagle Ins. Co. v. Foremost
Ins. Co., supra, 20 Cal.App.4th at p. 1390; 11 Witkin, Summary of Cal. Law, supra, Equity, § 168,
pp. 847-848.) Although these underlying policy aims may be similar, they are nonetheless distinct.
Confusing the doctrines with each other necessarily blurs the corresponding policies behind them,
with the unintended result in some cases of defeating those very policy goals. *1297


For this reason, our adoption of Maryland's contention that contribution is merely a subset or type
of equitable subrogation would have several unintended results. As discussed, where there are
multiple primary liability insurance policies covering the same risk each insurance carrier has an
independent obligation to indemnify and an independent duty to defend the insured. However, once
one insurer assumes its obligations to its insured for indemnification or defense costs, the insured
no longer has any motivation to pursue its claim for those costs against a nonparticipating insurer.
The result Maryland advocates in this case would actually encourage primary insurers covering the
same risk to delay responding to an insured's tender of defense or request for indemnification until
some other carrier accepts the tender, in the hope of subsequently making a more advantageous
settlement with the insured. The outcome of a given case could be made to depend on such
chance factors as which insurance carrier the insured happened to tender its defense to first, or
the insured's willingness to pursue its rights against a recalcitrant insurance carrier, rather than
each carrier's actual obligation under its individual contract with the insured to provide coverage
and a defense. By such fortuities, one insurance carrier could be unfairly relieved of its rightful
obligations while another insurer was burdened with the entire loss and deprived of its right to
contribution, in derogation of the public policies of encouraging insurers to assume their duty to
defend and promptly indemnify their insureds in good faith. Such a result would, of course, also
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be directly contrary to the principles expressed in Continental Cas. Co. v. Zurich Ins. Co., supra,
57 Cal.2d at page 37.


Many appellate decisions illustrate the distinction between contribution and subrogation.
(Maryland Casualty Co. v. Nationwide Ins. Co., supra, 65 Cal.App.4th at pp. 26-27; Truck Ins.
Exchange v. Superior Court, supra, 60 Cal.App.4th at p. 350; Fireman's Fund Ins. Co. v. Wilshire
Film Ventures, Inc., supra, 52 Cal.App.4th at pp. 556, 558; Herrick Corp. v. Canadian Ins. Co.,
supra, 29 Cal.App.4th at pp. 759-766; Hartford Accident & Indemnity Co. v. Superior Court, supra,
29 Cal.App.4th at pp. 439-441; California Food Service Corp. v. Great American Ins. Co., supra,
130 Cal.App.3d at pp. 899-902; Patent Scaffolding Co. v. William Simpson Constr. Co., supra,
256 Cal.App.2d at p. 509.) In other cases, the distinction is not as clear. A good example of the
inherent difficulties of distinguishing between the doctrines may be seen in the decision in State
Farm & Casualty Co. v. Cooperative of American Physicians, Inc. (1984) 163 Cal.App.3d 199
[209 Cal.Rptr. 251] (American Physicians). American Physicians is cited in Witkin's Summary of
California Law for the principle that “[o]ne insurer is entitled to subrogation against another where
the first has defended and settled a third party claim against their common insured.” (11 Witkin,
Summary of Cal. Law, supra, Equity, § 170, p. 851.) At first blush, such a holding would appear
to support *1298  appellant Maryland's contention that contribution among insurers is essentially
identical to subrogation. Upon closer inspection, however, American Physicians actually illustrates
the difference between contribution and subrogation.


American Physicians concerned the relative obligations of two insurance companies insuring the
same insured, but for entirely different risks. The plaintiff in the underlying personal injury lawsuit
sued her doctor and his medical group on both malpractice and premises liability causes of action.
At the time of the accident, the medical group and its member physicians were insured for premises
liability by one insurance carrier, and for professional liability by two other insurance carriers. The
premises liability insurer's policy expressly excluded coverage for medical malpractice claims.
After the malpractice insurers refused to contribute to settlement, the premises liability insurer sued
on a theory of equitable subrogation for a declaration of coverage and reimbursement of the amount
it had paid in settlement of the underlying suit. The malpractice insurers demurred, arguing that
subrogation was unavailable because the carriers were not coinsurers and the insured risks were
not identical. The trial court sustained the demurrer without leave to amend. (American Physicians,
supra, 163 Cal.App.3d at p. 203.) The Court of Appeal reversed, easily rejecting the argument
that equitable subrogation is available only “where both the insured and the risks covered are
identical in each policy....” (Id. at p. 204.) The court held that in cases “involving disputes between
carriers insuring the same policyholder, but for different interests,” an insurer that “fulfilled its
legal obligation to defend and settle” a third party claim on behalf of its insured assumes the
position of its insured by paying the claim, and may sue the other insurers in a separate action “to
adjudicate the factual merits of the coverage issue” between them. (Id. at pp. 204-205.)
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Properly read, American Physicians stands for the principle that where different insurance carriers
cover different risks and liabilities with respect to the same insured, they may proceed against each
other for reimbursement by subrogation rather than by contribution. As discussed, contribution is
only available in cases where there are coinsurers who share the same level of obligation on the
same risk. One insurer has no right of contribution from another insurer with respect to its payment
on an obligation for which it was primarily responsible, and as to which the liability of the second
insurer was only secondary. (Herrick Corp. v. Canadian Ins. Co., supra, 29 Cal.App.4th at p. 759;
16 Couch on Insurance, supra, Contribution & Apportionment, §§ 62:142-62:144, pp. 611-615.) In
American Physicians, the three insurance carriers did not cover the same claims, risks or liabilities.
The two malpractice insurers clearly had primary responsibility for the malpractice cause of
*1299  action, as to which the premises liability insurer had (at most) secondary responsibility.
It necessarily follows that equitable contribution was unavailable in that case. On the other hand,
this is precisely the kind of situation to which equitable subrogation applies, since the claimed loss
was one for which the premises liability insurer was not primarily liable, and justice required that
that loss be shifted to the parties (in this case, the malpractice insurers) whose equitable position
was inferior. (Fireman's Fund Ins. Co. v. Wilshire Film Ventures, Inc., supra, 52 Cal.App.4th at
pp. 556-558.) It was actually the parties in American Physicians who had confused contribution
and subrogation, not the court.


Another example of the differing factual contexts in which the courts apply contribution and
subrogation is provided by Commercial Union Assurance Companies v. Safeway Stores, Inc.
(1980) 26 Cal.3d 912 [164 Cal.Rptr. 709, 610 P.2d 1038] (Safeway Stores). Both in its briefs and
in oral argument, Maryland has cited isolated language from this case in support of its assertions
that there is no independent right of action between insurers for equitable contribution, and that an
insurance carrier's right to sue another insurer covering the same risk is based solely on the extent
to which the first carrier is subrogated to the rights of the insured. 6


6 “It has been held in California and other jurisdictions that the excess carrier may maintain an
action against the primary carrier for ... [wrongful] refusal to settle within the latter's policy
limits [citations]. This rule, however, is based on the theory of equitable subrogation: Since
the insured would have been able to recover from the primary carrier for a judgment in excess
of policy limits caused by the carrier's wrongful refusal to settle, the excess carrier, who
discharged the insured's liability as a result of this tort, stands in the shoes of the insured and
should be permitted to assert all claims against the primary carrier which the insured himself
could have asserted [citation]. Hence, the rule does not rest upon the finding of any separate
duty owed to an excess insurance carrier.” (Safeway Stores, supra, 26 Cal.3d pp. 917-918.)


In fact, Safeway Stores has nothing to do with equitable contribution between insurers covering
the same risk. Instead, the case deals with the entirely different issue of whether an insured
owes a duty to its excess liability insurance carrier to accept a settlement offer within the policy
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limits of the primary insurer and below the threshold level at which the excess carrier's exposure
commences. (Safeway Stores, supra, 26 Cal.3d at p. 915.) Safeway Stores holds that an excess
insurance policy imposes no such implied duty on the insured to accept a settlement offer which
would avoid exposing the excess insurer to liability. (Id. at pp. 918-921.) In passing, the Supreme
Court mentioned that the right of an excess insurance carrier to maintain an action against a primary
carrier for the latter's wrongful refusal to settle within the policy limits of the primary policy is
based on equitable subrogation. As in American Physicians, this conclusion necessarily follows
from the subrogation principle that responsibility for a loss should be shifted *1300  from the
party paying the claim to the party primarily liable in the first instance. Once again, equitable
contribution is only available where coinsurers share the same primary level of liability on the same
risk. Consequently, in the absence of an express agreement to the contrary, there is never any right
to contribution between primary and excess carriers of the same insured. (Signal Companies, Inc.
v. Harbor Ins. Co., supra, 27 Cal.3d at pp. 367-368.) In short, Safeway Stores is not a contribution
case at all, and in no way supports the asserted proposition for which Maryland cites it.


As we indicated at the outset, Maryland's position in this case is based on the Supreme Court's
reference to “general principles of equitable subrogation” in Continental Cas. Co. v. Zurich Ins.
Co., supra, 57 Cal.2d 27. In our opinion, this passing reference to subrogation, made in the
context of a decision otherwise dealing strictly with the right to equitable contribution between
coinsurers sharing primary liability on the same risk, was entirely unnecessary to the Supreme
Court's decision in that case. The Supreme Court did not analyze or discuss the principles of
equitable subrogation, or apply them to the facts of the case. Nor was it presented with a record
that required it to do so. The three insurance companies in that case had all issued liability policies
covering the same risks. The Supreme Court specifically found moreover that all three policies
provided coverage for the same insured. (Id. at pp. 31-33.) On these facts, the court concluded
that all three coinsurers “should be required to share in costs of the insured's defense” on a pro
rata basis. (Id. at p. 37.) The court based its decision, not on a conclusion that any one of the
insurers stood in the shoes of the insured or was in a superior equitable position, but instead on an
analysis of the shared obligations of the three insurance carriers with respect to the duty to defend
their insured. Thus, the Supreme Court applied a classic equitable contribution analysis to justify
a decision enforcing contribution, without any actual reliance on the principles of subrogation.
The court's passing reference to “general principles of equitable subrogation” was therefore dicta.
(Croskey et al., Cal. Practice Guide: Insurance Litigation 2, supra, ¶ 9:15, at p. 9-4.) 7


7 It is no accident that Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d 27 is
frequently (and correctly) cited as one of the leading cases on the doctrine of equitable
contribution of defense costs among primary liability insurers. (California Food Service
Corp. v. Great American Ins. Co., supra, 130 Cal.App.3d at p. 901; First Insurance Co.
of Hawaii v. Continental Casualty Co. (9th Cir. 1972) 466 F.2d 807, 811; Wolverine Ins.
Co. v. State Auto. Mut. Ins. Co. of Columbus, O. (6th Cir. 1969) 415 F.2d 1182, 1184-1185;
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United States Fidelity & G. Co. v. Millers Mut. F. Ins. Co. of Tex. (8th Cir. 1968) 396
F.2d 569, 573 & fn. 4.) Aside from a reference at the cited paragraph of the Croskey
treatise on insurance litigation, this discrepancy between the Supreme Court's contribution
analysis and its use of the term “equitable subrogation” in Continental has apparently not
been previously addressed. We suspect this is because the conceptual distinction between
equitable subrogation and contribution generally has no practical impact on the ordinary
contribution case. Here, however, the insurer from whom contribution is sought argues it
was previously released by the insured, and there are therefore no rights to which the other
primary insurer can be “subrogated.” We have found no reported case addressing this precise
scenario of an insured releasing a nonpaying insurer while accepting payment from a second
insurer, which thereafter seeks contribution from the first. (Cf. Maryland Casualty Co. v.
Nationwide Ins. Co., supra, 65 Cal.App.4th at pp. 26-27 [in opposing action by insurance
carriers for contribution from nonpaying coinsurer for defense costs incurred, nonpaying
coinsurer argued the insured had “released” any claim against it by failing to appeal summary
judgment in its favor; held, insured's failure to appeal did not impair other insurance carriers'
potential rights against nonpaying coinsurer under either equitable subrogation or equitable
contribution theories].)
On the other hand, our research has identified several cases which do appear to confuse
the concepts of equitable subrogation and contribution. (Maryland Casualty Co. v. National
American Ins. Co. (1996) 48 Cal.App.4th 1822, 1829 [56 Cal.Rptr.2d 498]; Transit Casualty
Co. v. Spink Corp. (1979) 94 Cal.App.3d 124, 132 [156 Cal.Rptr. 360], overruled on other
grounds, Safeway Stores, supra, 26 Cal.3d at p. 921; Cabral v. State Compensation Ins. Fund
(1970) 13 Cal.App.3d 508, 511-512 [91 Cal.Rptr. 778]; Ohio Cas. Ins. Co. v. Harbor Ins.
Co. (1968) 259 Cal.App.2d 207, 218 [66 Cal.Rptr. 340]; Utica Mut. Ins. Co. v. Monarch Ins.
Co.of Ohio (1967) 250 Cal.App.2d 538, 544 [58 Cal.Rptr. 639]; Hartford Acc. & Indem. Co.
v. Pacific Indem. Co. (1967) 249 Cal.App.2d 432, 435-436 [57 Cal.Rptr. 492]; Wasson v.
Atlantic National Ins. Co. (1962) 207 Cal.App.2d 464, 471-472 [24 Cal.Rptr. 665], overruled
on other grounds, Campbell v. Allstate Ins. Co. (1963) 60 Cal.2d 303, 307 [32 Cal.Rptr. 827,
384 P.2d 155].) The references to subrogation in each of these opinions are actually dicta
unnecessary to the decisions in the cases themselves, which in fact turn on classic principles
of equitable contribution. Interestingly, in each of these cases the erroneous identification of
contribution with subrogation can be directly traced to the dicta in Continental Cas. Co. v.
Zurich Ins. Co., supra, 57 Cal.2d 27. To the extent these decisions identify contribution with
subrogation or base the former doctrine upon the latter, we respectfully disagree.


This court is in the concededly delicate position of disagreeing with the specific language of an
opinion of our own Supreme Court. (11) We *1301  acknowledge, as we must, that we are bound
to follow binding precedent of a higher court, and that the refusal to do so is in excess of our own
jurisdiction. (Auto Equity Sales, Inc. v. Superior Court (1962) 57 Cal.2d 450, 455-456 [20 Cal.Rptr.
321, 369 P.2d 937].) However, we are not bound by dicta, particularly where it is unpersuasive
and contrary to the overwhelming weight of precedent. In every case, it is necessary to read the
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language of an opinion in the light of its facts and the issues raised, in order to determine which
statements of law were necessary to the decision, and therefore binding precedent, and which were
general observations unnecessary to the decision. The latter are dicta, with no force as precedent.
(Ginns v. Savage (1964) 61 Cal.2d 520, 524, fn. 2 [39 Cal.Rptr. 377, 393 P.2d 689]; Dyer v. Superior
Court (1997) 56 Cal.App.4th 61, 66-68 [65 Cal.Rptr.2d 85]; United Steelworkers of America v.
Board of Education (1984) 162 Cal.App.3d 823, 834 [209 Cal.Rptr. 16]; 9 Witkin, Cal. Procedure
(4th ed. 1997) Appeal, § 945, pp. 986-988.) For the reasons discussed, we conclude the Supreme
Court's use of the term “equitable subrogation” in Continental Cas. Co. v. Zurich Ins. Co., supra,
57 Cal.2d 27 was unnecessary to the decision in that case. It is therefore not binding as precedent
on this court.


(1b) In conclusion, we hold that California law recognizes a direct right of action for equitable
contribution between coinsurers on the same risk, *1302  entirely independent of any of the
requirements for bringing a cause of action based on equitable subrogation to the rights of the
insured. As both parties concede, the judgment of the trial court in this case must therefore be
affirmed.


III. Allocation of Defense and Indemnity Costs
(12a) Both parties have appealed from the trial court's allocation of defense and indemnity costs.
In allocating these costs between Fireman's Fund and Maryland, the trial court utilized the “time-
on-the-risk” method of allocation. In its cross-appeal, Fireman's Fund contends that in calculating
the amount of time Fireman's Fund was “on the risk,” the trial court should not have included four
of its policies because they contained “other insurance” clause endorsements which purported to
make them excess polices. In its appeal, Maryland asserts the trial court erred in crediting Fireman's
Fund with the full $100,000 in settlement costs it paid, and in allocating defense costs on a 50-50
basis. Under the circumstances of this case, we conclude the trial court did not err in its allocation
between the parties.


A. Factual Background
The pertinent facts are not in dispute. After Maryland denied tender of the underlying construction
defect lawsuit, Hanf settled the suit for $100,000, paid in full by Fireman's Fund, with Hanf
executing a promissory note in the amount of $50,000 in favor of Fireman's Fund. Fireman's Fund
also paid Hanf's defense costs of $515,216.83 in full. Maryland did not contribute to either the
settlement or the defense of the underlying action. Hanf then sued Maryland for, among other
things, the $50,000 obligation on the note. To settle Hanf's suit against it, Maryland agreed to
assume responsibility and hold Hanf harmless for the promissory note to Fireman's Fund, and
pay Hanf $33,000 as partial reimbursement of Hanf's legal expenses in suing Maryland. However,
Maryland did not concede the validity of the note or that Fireman's Fund has any right to payment
thereunder. In return, Hanf agreed to release Maryland from all claims.
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Neither Fireman's Fund nor Maryland ever disputed the trial court's use of the time-on-the-risk
method of allocation. The parties also stipulated that during the period at issue they had written
an overlapping series of consecutive one-year policies for Hanf; and that, as applicable to the
liability claim against Hanf for damage commencing in September 1979, Maryland's policies were
in effect between November 14, 1978, and December 18, 1986, and those of Fireman's Fund
were in effect between November 14, 1984, and November 14, 1992. Each of the policies of both
insurers contains an *1303  “other insurance” clause. However, four of the policies issued by
Fireman's Fund, covering the period of November 14, 1988, through November 14, 1992, contain
endorsements amending their respective “other insurance” clauses to state: “This insurance is
excess over any other insurance, whether primary or excess, contingent or on any other basis: [¶] ...
[¶] (4) That is valid and collectible insurance ....” 8  (Italics added.) The four earlier Fireman's Fund
insurance policies, and all of Maryland's policies, contain “other insurance” clauses providing for
pro rata computation of loss allocation among insurers, as opposed to excess coverage.


8 As amended by the relevant endorsement, the Fireman's Fund “other insurance” clause on
its last four polices reads in pertinent part as follows:
“4. Other Insurance
“If other valid and collectible insurance is available to the insured for a loss we cover under
Coverages A or B of this Coverage Part, our obligations are limited as follows:
“a. Primary insurance.
“This insurance is primary except when b. below applies. If this insurance is primary, our
obligations are not affected unless any of the other insurance is also primary. Then, we will
share with all that other insurance by the method described in c. below.
“b. Excess insurance
“This insurance is excess over any of the other insurance, whether primary, excess,
contingent or on any other basis:
“(4) That is valid and collectible insurance including but not limited to coverage as an
additional insured under another policy against such losses as may be covered by this policy.
“When this insurance is excess, we will have no duty under Coverage A or B to defend any
claim or 'suit' that any other insurer has a duty to defend. If no other insurer defends, we
will undertake to do so, but we will be entitled to the insured's rights against all those other
insurers.
“When this insurance is excess over other insurance, we will pay only our share of the amount
of the loss, if any, that exceeds the sum of:
“(1) The total amount that all such other insurance would pay for the loss in the absence of
this insurance; and
“(2) The total of all deductible and self-insured amounts under all that other insurance.
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“We will share the remaining loss, if any, with any other insurance that is not described in
this Excess Insurance provision and was not bought specifically to apply in excess of the
Limits of Insurance shown in the Declarations of this Coverage Part.”


In applying the time-on-the-risk method of allocation, the trial court determined that each insurer
provided eight insurance policies covering a single continuous injury over the relevant time period
from September 1979 to 1992. The trial court deemed the entire period as a single continuous
loss pursuant to Montrose Chemical Corp. v. Admiral Ins. Co. (1995) 10 Cal.4th 645, 669-693 [42
Cal.Rptr.2d 324, 913 P.2d 878], and fixed the two insurers' responsibility for defense and indemnity
equally. In so doing, the trial court rejected the argument of Fireman's Fund that its last four policies
should have been disregarded because they contained “excess other insurance” clauses. Based on
a 50-50 allocation of the $100,000 indemnification *1304  amount paid by Fireman's Fund in
settlement and the $515,216.83 it incurred in defense costs, the trial court awarded Fireman's Fund
$307,608.42, plus prejudgment interest.


B. Fireman's Fund Cross-appeal: Effect of“Excess Other Insurance” Clauses
(13) “ 'Most insurance policies contain ”other insurance“ clauses that attempt to limit the insurer's
liability where other insurance covers the same risk. Such clauses attempt to control the manner
in which each insurer contributes to or shares a covered loss.' [Citation.]” (Fire Ins. Exchange v.
American States Ins. Co., supra, 39 Cal.App.4th at p. 659, fn. 1.) Historically, “other insurance”
clauses were designed to prevent multiple recoveries when more than one policy provided
coverage for a particular loss. (Croskey et al., Cal. Practice Guide: Insurance Litigation 2, supra, ¶
8:10, p. 8-2.) “ '[T]he application of ”other insurance“ clauses requires, as a foundational element,
that there exist multiple policies applicable to the same loss.' [Citation.]” (Fire Ins. Exchange v.
American States Ins. Co., supra, 39 Cal.App.4th at p. 660, italics in original.)


(14) Primary coverage provides immediate coverage upon the “occurrence” of a “loss” or the
“happening” of an “event” giving rise to liability. (Croskey et al., Cal. practice Guide: Insurance
Litigation 2, supra, ¶ 8:75, pp. 8-23 to 8-24.) It is defined as “insurance coverage whereby, under
the terms of the policy, liability attaches immediately upon the happening of the occurrence that
gives rise to liability. [Citation.]” (Olympic Ins. Co. v. Employers Surplus Lines Ins. Co. (1981) 126
Cal.App.3d 593, 597 [178 Cal.Rptr. 908], italics in original.) In the context of liability insurance,
a primary insurer generally has the primary duty to defend and to indemnify the insured, unless
otherwise excused or excluded by specific policy language. (Croskey et al., supra, ¶ 8:75, pp. 8-23
to 8-24.) Excess insurance provides coverage after other identified insurance is no longer on the
risk. “Excess” coverage means “coverage whereby, under the terms of the policy, liability attaches
only after a predetermined amount of primary coverage has been exhausted.” (Olympic Ins. Co.
v. Employers Surplus Lines Ins. Co., supra, 126 Cal.App.3d at p. 598, italics in original; Croskey
et al., supra, ¶ 8:76, p. 8-24.)



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=10CAL4TH645&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4040_669&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_669 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=661&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=661&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=39CALAPP4TH659&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_659&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_659 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=39CALAPP4TH659&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_659&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_659 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0108109&cite=CAINSLCH.2&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4041&cite=39CALAPP4TH660&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_660&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_660 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=4041&cite=39CALAPP4TH660&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_4041_660&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_660 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0108109&cite=CAINSLCH.2&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0108109&cite=CAINSLCH.2&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=126CAAPP3D593&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_597&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_597 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=126CAAPP3D593&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_597&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_597 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981151159&pubNum=227&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=126CAAPP3D598&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_598&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_598 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=126CAAPP3D598&originatingDoc=I95fad330fab811d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_598&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_598 





Fireman's Fund Ins. Co. v. Maryland Cas. Co., 65 Cal.App.4th 1279 (1998)
77 Cal.Rptr.2d 296, 98 Daily Journal D.A.R. 8339


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 25


Contractual terms of insurance coverage are honored whenever possible. The courts will therefore
generally honor the language of excess “other insurance” clauses when no prejudice to the interests
of the insured will ensue. However, there are many exceptions. For example, where two or more
primary insurers' policies contain excess “other insurance” clauses *1305  purporting to be excess
to each other, the conflicting clauses will be ignored and the loss prorated among the insurers on
the ground the insured would otherwise be deprived of protection. (Olympic Ins. Co. v. Employers
Surplus Lines Ins. Co., supra, 126 Cal.App.3d at p. 599; Croskey et al., Cal. Practice Guide:
Insurance Litigation 2, supra, ¶¶ 8:32-8:33, pp. 8-6 to 8-7.) Thus, although a true excess insurer—
one that is solely and explicitly an excess insurer providing only secondary coverage—has no duty
to defend or indemnify until all the underlying primary coverage is exhausted or otherwise not on
the risk, primary insurers with conflicting excess “other insurance” clauses can have immediate
defense obligations. (Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d at pp. 34-38;
Croskey et al., supra, ¶ 8:79.1, p. 8-26.)


“Excess-only” provisions often collide with “pro rata” provisions. The Supreme Court has
“expressly decline[d] to formulate a definitive rule applicable in every case in light of varying
equitable considerations which may arise, and which affect the insured and the primary and excess
carriers, and which depend upon the particular policies of insurance, the nature of the claim made,
and the relation of the insured to the insurers. [Citation.]” (Signal Companies, Inc. v. Harbor Ins.
Co., supra, 27 Cal.3d at p. 369.) Although it is difficult to harmonize the many cases dealing
with this situation, several recent opinions of the Courts of Appeal have held that in cases of
conflict between liability insurance policies stating coverage is excess over all other available
insurance and liability insurance policies providing for pro rata contribution, the “excess-only”
policies must contribute pro rata to the coverage afforded by the “proration-only” polices. (Fire
Ins. Exchange v. American States Ins. Co., supra, 39 Cal.App.4th at p. 659 & fn. 1; CSE Ins.
Group v. Northbrook Property & Casualty Co., supra, 23 Cal.App.4th at pp. 1842-1846; Hartford
Accident & Indemnity Co. v. Sequoia Ins. Co. (1989) 211 Cal.App.3d 1285, 1302 [260 Cal.Rptr.
190]; Employers Reinsurance Corp. v. Phoenix Ins. Co. (1986)186 Cal.App.3d 545, 556-559 [230
Cal.Rptr. 792].)


These holdings are based on a variety of public policy considerations. “Excess-only” provisions in
otherwise primary liability insurance policies have been analogized to so-called “escape” clauses
whereby coverage purports to disappear in the presence of other insurance. Such “escape” clauses
are generally disfavored as a matter of public policy. (Argonaut Ins. Co. v. Transport Indem. Co.
(1972) 6 Cal.3d 496, 507-508 [99 Cal.Rptr. 617, 492 P.2d 673]; CSE Ins. Group v. Northbrook
Property & Casualty Co., supra, 23 Cal.App.4th at p. 1845; Peerless Cas. Co. v. Continental Cas.
Co. (1956) 144 Cal.App.2d 617, 623 [301 P.2d 602]; *1306  Croskey et al., Cal. Practice Guide:
Insurance Litigation 2, supra, ¶¶ 8:20-8:22, p. 8-4.) In cases of mutually irreconcilable “excess
other insurance” provisions, the law generally favors proration among carriers. (Continental Cas.
Co. v. Zurich Ins. Co., supra, 57 Cal.2d at pp. 34-38; Fire Ins. Exchange v. American States Ins. Co.,
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supra, 39 Cal.App.4th at p. 659 & fn. 1; Employers Reinsurance Corp. v. Phoenix Ins. Co., supra,
186 Cal.App.3d at pp. 556-559; Olympic Ins. Co. v. Employers Surplus Lines Ins. Co., supra, 126
Cal.App.3d at p. 599; Liberty Mutual Ins. Co. v. Truck Ins. Exchange (1966) 245 Or. 30 [420 P.2d
66, 69-71]; Croskey et al., supra, ¶¶ 8:32-8:38, pp. 8-6 to 8-8.) Several courts have noted that
imposing the entire liability for a loss on the insurer with a policy providing for pro rata coverage
would annul that policy's language, and create the anomaly that courts will only predictably enforce
proration between policies when they all have conflicting “excess other insurance” language
barring proration. (CSE Ins. Group v. Northbrook Property & Casualty Co., supra, 23 Cal.App.4th
at pp. 1845-1846; cf. Truck Ins. Exchange v. Torres (1961) 193 Cal.App.2d 483, 490-492 [14
Cal.Rptr. 408].) Giving “excess other insurance” clauses priority over policies providing for pro
rata apportionment of liability among policies is completely unrelated to the original historical
purpose of such “other insurance” clauses, which was to prevent multiple recoveries by insureds
in cases of overlapping insurance policies providing coverage for the same loss. For these reasons,
among others, Division One of this court recently reaffirmed that “[t]he general rule, when multiple
policies share the same risk but have inconsistent 'other insurance' clauses, is to prorate according
to the policy limits.” (Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co. (1996) 45
Cal.App.4th 1, 52 [52 Cal.Rptr.2d 690].) 9


9 “As we have explained ..., apportionment among multiple insurers must be distinguished
from apportionment between an insurer and its insured. When multiple policies are triggered
on a single claim, the insurers' liability is apportioned pursuant to the 'other insurance' clauses
of the polices [citation] or under the equitable doctrine of contribution [citations]. That
apportionment, however, has no bearing upon the insurers' obligations to the policyholder.
[Citation.] A pro rata allocation among insurers 'does not reduce their respective obligations
to their insured.' [Citation.] The insurers' contractual obligation to the policyholder is to cover
the full extent of the policyholder's liability (up to the policy limits).” (Id. at pp. 105-106,
italics added.)


As discussed, the rules with regard to equitable contribution among insurers are different from
those applicable to the relationship between an insurer and its insured. (15) In considering the
policies in this case, we start with the fundamental principle affirmed by the Supreme Court
that “ '[t]he reciprocal rights and duties of several insurers who have covered the same event
do not arise out of contract, for their agreements are not with each other.... Their respective
obligations flow from equitable principles designed to accomplish ultimate justice in the bearing
of a specific burden. As these principles do not stem from agreement between the insurers their
*1307  application is not controlled by the language of their contracts with the respective policy
holders.' [Citation.]” (Signal Companies, Inc. v. Harbor Ins. Co., supra, 27 Cal.3d at p. 369.)


(12b) Here, all of the applicable one-year policies of both insurers, including the four Fireman's
Fund policies with “excess other insurance” endorsements, were purchased as general liability
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policies, not as “umbrella” policies expressly providing only excess insurance “secondary” to
another carrier's primary insurance. During the four-year time period from November 14, 1988,
to November 14, 1992, that the four 1-year Fireman's Fund policies at issue were in effect, the
insured had no other insurance. Clearly, these policies were purchased as primary insurance, and
were intended as such. 10


10 At oral argument, counsel for Fireman's Fund expressly acknowledged that all of the one-
year liability insurance policies it issued to Hanf were primary insurance polices, including
the ones with “excess other insurance” clauses.


Moreover, even under the “excess other insurance” policy endorsements at issue, Fireman's Fund
was contractually obligated to undertake its insured's defense. If under its “excess other insurance”
provisions Fireman's Fund intended ultimately to shift the burden of defense to Maryland, it could
easily have attempted to do so prior to the settlement of the underlying lawsuit against Hanf.
Alternatively, it could have intervened in its insured's lawsuit against Maryland in order to impose
the burden on Maryland prior to the settlement of that lawsuit. Because Fireman's Fund did not do
so, there appears to be little equitable reason now for shifting to Maryland the bulk of Fireman's
Fund's pro rata share of the defense costs which it had previously incurred in accordance with the
express provisions of its own policies. (Cf. Signal Companies, Inc. v. Harbor Ins. Co., supra, 27
Cal.3d at pp. 369-371.)


Under these circumstances, we conclude the trial court correctly made a pro rata allocation of the
two insurers' obligations for equitable contribution to the costs of indemnification and defense
based on their respective total times on the risk, including that period covered by the four Fireman's
Fund policies with “excess other insurance” clauses. (Continental Cas. Co. v. Zurich Ins. Co.,
supra, 57 Cal.2d at pp. 35-38; Herrick Corp. v. Canadian Ins. Co., supra, 29 Cal.App.4th at p. 759.)


C. Maryland Appeal: Equal Allocation of Defense and Indemnity Costs
Maryland separately appeals from the trial court's allocation of defense and indemnification costs,
arguing that it was error for the trial court (a) to *1308  credit Fireman's Fund for the full $100,000
amount paid in settlement of the underlying lawsuit against Hanf; and (b) to split the allocation
evenly between the parties on a 50-50 basis. Both contentions are without merit.


Contrary to Maryland's assertion, there is no evidence it has borne any of the costs of indemnifying
its insured, much less half the $100,000 it admits Fireman's Fund “fronted” at the time of the
settlement of the underlying lawsuit against Hanf. Although Maryland may nominally have
“assumed responsibility” for Hanf's promissory note to Fireman's Fund, it has in fact never made
any payment on that obligation. Moreover, it seems clear from the tenor of Maryland's settlement
with Hanf that Maryland fully intended to dispute or deny any obligation on its part to pay
Fireman's Fund on the note. Fireman's Fund never amended its complaint against Maryland for
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contribution to include a cause of action for enforcement of the promissory note. Instead, by
crediting Fireman's Fund for the full amount of the $100,000 settlement, the trial court clearly
intended to award Fireman's Fund what Maryland already owed it on the promissory note. This was
well within the trial court's equitable jurisdiction and discretion to grant specific relief disposing of
the whole controversy between the parties in order to avoid a multiplicity of suits. (Watson v. Sutro
(1890) 86 Cal. 500, 528 [24 P. 172]; 11 Witkin, Summary of Cal. Law, supra, Equity, § 2, p. 680.)
There was no error in allocating the cost of indemnifying the parties' insured on an equal basis.


Maryland also asserts that it deserves a setoff in the amount of $5,500 for being on the risk only 44.5
percent of the time, rather than half. The record shows that the trial court exercised its discretion
to allocate defense and indemnification costs on a 50-50 basis as a matter of equity, based on the
parties' overlapping one-year insurance policies between 1978 and 1992. The court determined
that Maryland and Fireman's Fund had each provided eight 1-year liability insurance policies to
their mutual insured, Hanf, during the relevant time period. (16) A trial court's determination of
the correct allocation to impose for purposes of contribution is a matter of distributive justice and
equity, not of contractual specifics. (Signal Companies, Inc. v. Harbor Ins. Co., supra, 27 Cal.3d at
p. 369.) In view of the fact Fireman's Fund stepped into the breach to undertake the defense of its
insured when Maryland refused to accept the tender of defense despite its obligation to do so, the
50-50 allocation of defense costs in this case was well within the trial court's equitable discretion.
(Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d at pp. 35-38.) Any discrepancy based
on the actual number of months each insurer was “on the risk” was truly de minimis. *1309


IV. Disposition
The judgment is affirmed. Each side shall bear its own costs on appeal.


Hanlon, P. J., and Reardon, J., concurred. *1310


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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OPINION


Re: Aviva's Motion for Summary Judgment Regarding Assignments;
Flintkote's Motion to Streamline its Damages Presentation at Trial


MARILYN HALL PATEL, District Judge.


*1  On April 14, 2004 plaintiff the Flintkote Company (“Flintkote”) filed an action in San
Francisco Superior Court against defendants General Accident Assurance Company of Canada and
General Accident Fire and Life Assurance Corporation Limited of Perth, Scotland, predecessors of
Aviva Insurance Company of Canada (aka “Aviva”). The complaint alleged breach of contract for
defendants' failure to defend or indemnify plaintiff for claims covered under a primary insurance
policy issued to two of plaintiff's subsidiaries. Defendants removed the action to this court. Now
before the court are Aviva's “Motion for Summary Judgment Regarding Assignments” as well as
Flintkote's “Motion to Streamline Damages Presentation at Trial.” The court has considered the
parties' arguments fully, and for the reasons set forth below, the court rules as follows.
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BACKGROUND
Plaintiff Flintkote, presently based in San Francisco, is a company that formerly mined and sold
asbestos and asbestos-based products. Flintkote sought bankruptcy protection in 2004 as a result of
its exposure to asbestos-related lawsuits. Flintkote asserts that between 1988 and 2004, it defended
and paid over 270,000 asbestos tort claims at a cost of approximately $630 million.


This action concerns an insurance policy that Flintkote purchased from defendant Aviva to cover
general commercial liability, including liability for asbestos-related bodily injury claims. The
Aviva policy, numbered L–90–5010, 1  was in force between January 1, 1958 and January 1, 1961.
This policy has a $100,000 per occurrence limit and no aggregate limit. There is no dispute that
the Aviva insurance policy is a primary insurance policy. 2  Flintkote brings the present action to
recover from Aviva defense and liability costs paid out as a result of asbestos-related tort claims
brought against Flintkote.


1 Policy number L–90–5010 replaced policy number L–90–4672.


2 Aviva seems to argue that Flintkote's course of performance has somehow changed the
character of the insurance policy between the parties. However, not only did Flintkote
provide Aviva with annual litigation summaries, but it explicitly invited Aviva to be part of
the Wellington Agreement and Aviva refused. This behavior is not consistent with Aviva's
argument that Flintkote did not believe that Aviva was responsible for asbestos-related claims
against Flintkote.


In addition to the Aviva policy, between 1942 and 1985 Flintkote purchased over 200 policies
from some 30 separate insurance companies. Like the Aviva policy, policies issued by Liberty
Mutual and American Mutual are primary insurance policies. The remaining policies are excess
insurance policies.


LEGAL STANDARD
Summary judgment is proper when the pleadings, discovery and affidavits show that there is “no
genuine issue as to any material fact and that the moving party is entitled to judgment as a matter
of law.” Fed.R.Civ.P. 56(c). Material facts are those which may affect the outcome of the case.
Anderson v. Liberty Lobby, Inc. ., 477 U.S. 242, 248, 106 S.Ct. 2505, 91 L.Ed.2d 202 (1986). A
dispute as to a material fact is genuine if there is sufficient evidence for a reasonable jury to return
a verdict for the nonmoving party. Id. The party moving for summary judgment bears the burden of
identifying those portions of the pleadings, discovery and affidavits that demonstrate the absence
of a genuine issue of material fact. Celotex Corp. v. Cattrett, 477 U.S. 317, 323, 106 S.Ct. 2548,
91 L.Ed.2d 265 (1986). On an issue for which the opposing party will have the burden of proof
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at trial, the moving party need only point out “that there is an absence of evidence to support the
nonmoving party's case.” Id.


*2  Once the moving party meets its initial burden, the nonmoving party must go beyond the
pleadings and, by its own affidavits or discovery, “set forth specific facts showing that there is a
genuine issue for trial.” Fed.R.Civ.P. 56(e). Mere allegations or denials do not defeat a moving
party's allegations. Id.; Gasaway v. Nw. Mut. Life Ins. Co., 26 F.3d 957, 960 (9th Cir.1994). The
court may not make credibility determinations, and inferences to be drawn from the facts must
be viewed in the light most favorable to the party opposing the motion. Masson v. New Yorker
Magazine, 501 U.S. 496, 520, 111 S.Ct. 2419, 115 L.Ed.2d 447 (1991); Anderson, 477 U.S. at
249. The moving party may “move with or without supporting affidavits for a summary judgment
in the party's favor upon all or any part thereof.” Fed.R.Civ.P. 56(a). “Supporting and opposing
affidavits shall be made on personal knowledge, shall set forth such facts as would be admissible in
evidence, and shall show affirmatively that the affiant is competent to testify to the matters stated
therein.” Fed.R.Civ.P. 56(e).


DISCUSSION


I. AVIVA'S MOTION FOR SUMMARY JUDGMENT
Aviva's motion, styled as a “Motion for Summary Adjudication Regarding Assignments,” raises a
host of interrelated issues concerning the scope of damages claimed by Flintkote. These issues can
generally be grouped into three categories. First, Aviva argues that because all of Flintkote's past
claims have been covered and in fact paid or reimbursed by other insurance, Flintkote has suffered
no direct damage as a result of Aviva's breach and complete failure to pay. Second, given that
Flintkote's liability has been paid or reimbursed by other insurance, Aviva argues that Flintkote's
only claims for damages are as an assignee of the primary insurers' claims for contribution or as an
assignee of the excess insurers' claims for subrogation. Aviva argues that only a small number of
primary and excess insurers have made valid and enforceable assignments, and therefore, amounts
recoverable by Flintkote are limited accordingly. Third and finally, insofar as there have been valid
agreements assigning to Flintkote the claims of other insurers, Aviva argues that those claims are
subject to a statute of limitations which should not be equitably tolled. The court discusses each
of these three issues below.


A. Flintkote's Direct Damages
Aviva argues that Flintkote has suffered no direct damage because although Flintkote has incurred
liability for past asbestos claims, that liability has been paid or otherwise reimbursed by Flintkote's
other insurers. Even assuming that all past claims have been covered by other insurance policies, a
fact which Flintkote disputes, Flintkote argues that it nevertheless suffers direct damages as a result
of Aviva's breach. Flintkote argues that it suffers direct damage related to future claims insofar as
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additional insurance which would have otherwise been available has been prematurely exhausted
as a direct result of Aviva's failure to pay on past claims.


*3  As a preliminary matter and to guide the discussion that follows, it is helpful to first
summarize the court's prior orders in this action as they relate to the present motion. In Flintkote
v. Gen. Accident Assurance Co., 480 F.Supp.2d 1167, 1172–74 (N.D.Cal. Mar.13, 2007) (Patel, J.)
(hereinafter “Flintkote IV” ), the court addressed the question of when coverage under the Aviva
policy is triggered. This question turned on the interpretation of the term “injury” as used in the
policy as well as when an “injury” could be considered to take place. Id. at 1173–74. The court
concluded that coverage under the Aviva policy is triggered for “injuries arising from exposure
during the policy period [between January 1, 1958 and January 1, 1961], as well as injuries
resulting from exposure before the policy period that manifested or continued during the policy
period,” subject to certain exclusions. 3  Id. This theory of coverage is known as the “continuous
trigger” theory. Id. at 1173.


3 The parties agreed that coverage excluded: (1) claims resulting from exposure to asbestos
after January 1, 1961, the end of the policy period; (2) claims where the employee had
workers compensation benefits; and (3) claims for injuries sustained in connection with
vehicles and equipment. Flintkote IV, 480 F.Supp.2d at 1172.


In Flintkote IV, the court concluded that for past claims, because Aviva did not provide any defense
for asbestos bodily injury claims brought against Flintkote, and because Aviva failed to make any
liability payments in connection with covered losses, Aviva had breached its duty to defend and
indemnify. Id. at 1174–76. The court declared that Flintkote was entitled to recover for all past paid
claims which were covered by the Aviva policy under the continuous trigger theory. Id. at 1176.


Additionally, the court in Flintkote IV concluded that with respect to all pending and future claims
covered under the continuous trigger theory, Aviva has a duty to defend and a duty to indemnify
Flintkote. Id. at 1174. In Flintkote v. Gen. Accident Assurance Co., No. C 04–01827 MHP, 2006
WL 1867538 (N.D.Cal. July 5, 2006) (Patel, J.) (hereinafter “Flintkote III” ), the court rejected
Aviva's argument that declaratory relief as to future, unfiled asbestos claims was inappropriate
because such claims were not actual “cases” or “controversies” pursuant to Article III of the U.S.
Constitution. Having found in Flintkote III that future, unfiled claims were sufficiently certain
such that the court had jurisdiction to declare the rights of the parties even as to those claims, the
court properly declared in Flintkote IV that Aviva owed a duty to defend and indemnify as to not
only past and pending claims, but to future claims as well.


With this background in mind, it is apparent that under the continuous trigger theory, coverage
under the Aviva policy, which was in effect from January 1, 1958 through January 1, 1961,
may overlap with coverage under additional policies even if those policies were not in effect
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contemporaneously with the Aviva policy. For example, assume Flintkote incurs liability for an
asbestos claim in the year 1980. Assume further that Flintkote has an insurance policy in effect
for the year 1980 which covers Flintkote's liability for the claim. If the 1980 claim arises from
injuries incurred as a result of exposure to asbestos during the period in which Aviva's policy was
in effect, then under the continuous trigger theory, the Aviva policy is also triggered by the claim.
Accordingly, both the Aviva policy and a second policy cover Flintkote's liability for the 1980
claim. To be sure, the issue of when additional policies are triggered is not before the court and
the court need not decide that issue. The court only notes that, as is the case here, there exists an
additional policy which shares overlapping coverage with the Aviva policy.


*4  Given this type of overlapping coverage, the court agrees with Flintkote that Flintkote is
directly harmed by Aviva's failure to pay on past claims, even if those past claims have been paid
or otherwise reimbursed by other insurers. This is because, as Flintkote argues and as the court
agrees, where an insurer with unlimited aggregate liability breaches, and the gap is filled by an
insurer whose performance reduces a liability policy with an aggregate limit, the insured suffers
damage directly when the policy with an aggregate limit is unavailable to respond to later claims.
In other words, when a policy with aggregate limits pays a past claim that it would not otherwise
have paid but for Aviva's breach, the limits of that policy are “prematurely exhausted.” Flintkote
is directly harmed insofar as it can no longer rely on the policy with an aggregate limit to cover
future claims and is forced to pay the claim on its own.


To illustrate the nature of Flintkote's damages, the court finds it helpful to set forth the stylized
example described in Flintkote's opposition. Assume an insured, which the court will label F for
Flintkote, has two primary insurance policies. Assume that one of these policies, like the Aviva
policy, has a $100,000 per occurrence limit with no aggregate limit. Label this policy as policy A.
The other policy, which the court will label B, has a $700,000 per occurrence and aggregate limit.
Assume further that F has five asbestos claims for $200,000 each, triggering coverage under both
policies A and B, and a sixth claim for $200,000 triggering only policy B. As already discussed
above, a single claim may trigger two different policies in effect during different time periods
under the continuous trigger theory. Now consider the following three scenarios:


Scenario 1. Assume there is no breach by A and that A and B share the claims equally. Each
insurer will pay $100,000 per claim for a total of $1 million for the first five claims. B will pay
$200,000 fully covering the sixth claim. F is fully covered by the insurance purchased.


Scenario 2. Assume instead that A is in total breach and refuses to pay any of the claims. If B steps
forward to fill in the gap left by A, B will pay $200,000 on the first three claims, and $100,000
on the fourth, thereby exhausting B's aggregate limit of $700,000. F is forced to pay $100,000 for
the remainder of the fourth claim, plus $200,000 each for the fifth and sixth claims. Compared to
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scenario 1, F pays a total of $500,000 it would not have otherwise paid had A not breached the
contract. F has direct damages against A in the amount of $500,000.


Scenario 3. Even if A begins paying on later filed claims and meets its obligations in full on those
later claims, F is still harmed by A's past breach. Assume A refuses to pay the first three claims,
and is then forced, or decides, to pay beginning with the fourth claim. B will exhaust its limits on
the fourth claim, just as in scenario 2. On the fourth and fifth claims, A will pay its $100,000 per
occurrence limit, and will pay nothing on the sixth claim because that claim does not trigger policy
A. F must still pay the remaining $100,000 on the fifth claim as well as $200,000 on the sixth
claim. F incurs direct damages against A in the amount of $300,000 which, compared to scenario
1, would not have been paid but for A's breach.


*5  Note that in both scenario 2 (in which A refuses to pay any of the claims) and scenario 3 (in
which A refuses to pay on earlier-filed claims, but begins to pay on later-filed claims), F pays
$200,000 on the sixth claim, whereas in scenario 1 (in which there is no breach by A), F pays
nothing on the sixth claim. Note also, that under the assumptions of these examples, the sixth
claim triggers only policy B. Under Flintkote's “premature exhaustion” theory of damages, F may
recover from A the $200,000 F paid on the sixth claim, even though the sixth claim does not trigger
A's policy. This is because, as illustrated in scenario 1, in the absence of any breach by A, the
coverage amounts available under policy B are fully available to cover the sixth claim. However,
when A breaches, either by failing to pay on some or all of the claims, coverage amounts available
under policy B are “consumed” at an earlier time than they otherwise would have been had A
not breached. As a result, F is faced with a sixth claim for which it has no available insurance to
call upon and must pay the sixth claim on its own. The payment by F of the sixth claim is caused
directly by A's refusal to pay on earlier-filed claims. Under Flintkote's “premature exhaustion”
theory of damages, F is entitled to recover from A the $200,000 it pays on the sixth claim. Recovery
of the amount paid on the sixth claim is through F's breach of contract claim against A, and is not
through assignment to F of B's claim for contribution against A.


Flintkote's “premature exhaustion” theory as it applies to the unique circumstances of this case
is a novel one that apparently has been neither adopted nor rejected by any court. Nevertheless,
the conclusion that Flintkote is harmed by Aviva's past breach insofar as prematurely exhausted
policies are unavailable to pay on future claims follows from straight-forward application of
general principles of contract law. It is well-settled that “when one party breaches a contract the
other party ordinarily is entitled to damages sufficient to make that party ‘whole,’ that is, enough
to place the non-breaching party in the same position as if the breach had not occurred.” Postal
Instant Press, Inc. v. Sealy, 43 Cal.App.4th 1704, 1708–09, 51 Cal.Rptr.2d 365 (1996). These
damages are limited to the extent that the damages are “proximately caused” by the breach and
can be estimated with “reasonable certainty.” Id. at 1709, 51 Cal.Rptr.2d 365.
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Here, as illustrated by the scenarios discussed above, Flintkote's harm does not occur but for
Aviva's breach. The chain of causation is clear—Aviva breaches, additional insurance fills in
the gap left by Aviva, the additional insurance is prematurely exhausted and is unavailable to
pay on subsequent claims, and therefore, Flintkote is on the hook for liability that would have
otherwise been covered and paid by its insurers. The court concludes that Flintkote's damages
are “proximately caused” by Aviva's breach and could have been “reasonably contemplated or
foreseen by both parties at the time they made the contract.” See Witkin, Summary of California
Law, Contracts, § 814 (9th ed .); Cal. Civ.Code § 3300.


*6  With respect to whether Flintkote's damages may be estimated with reasonable certainty, the
court has already found that additional asbestos claims against Flintkote “will be filed in the future
with a high degree of certainty.” Flintkote III, 2006 WL 1867538, at *5. The court understands that
Flintkote has provided Aviva with its monthly bills to insurers. Fehner Dec., ¶ 3. These bills lay out
in detail what claims have been billed to which insurers and in what proportion. Id. Moreover, the
court understands that Aviva has asked, and Flintkote has promised to gather, base-level payment
records showing that the insurers in fact paid what they were billed. These records, combined with
reasonably certain information on the scope of Flintkote's liability for future claims, can form the
basis of a reasonably certain estimate of Flintkote's direct damages. “Reasonable, not mathematical
certainty, is required for an award of damages; and where there is no uncertainty as to the fact of
future damages, it is no objection to recovery that the amount cannot be exactly determined, or is
subject to contingencies.” Witkin, Summary of California Law, Contracts, § 823 (9th ed.) (citing
Noble v. Tweedy, 90 Cal.App.2d 738, 203 P.2d 778 (1949)).


B. Flintkote's Assignments
Separate and apart from Flintkote's direct damages for Aviva's breach of contract, Flintkote also
asserts that as an assignee, it has the right to recover amounts other insurers paid in lieu of Aviva.
There is no question that Flintkote may recover on behalf of the other insurers insofar as Flintkote
is the valid assignee of the insurers' rights. Both a primary insurer's claim for contribution and
an excess insurer's claim for subrogation are choses in action that are assignable to third parties.
See Bush v. Superior Court of Sacramento County, 10 Cal.App.4th 1374, 1380–82, 13 Cal.Rptr.2d
382 (1992).


In the stylized example set forth above, F seeks to recover on behalf of B, the amounts B overpaid
as a result of A's breach. For example, in scenario 2 of the stylized example, B paid $200,000 each
on the first three claims, whereas had A paid its share, B would have only paid $100,000 each. B,
therefore, may assert a claim against A for contribution in the amount of $100,000 each for the
first three claims, recovering $300,000 total.


As Flintkote recognizes, any recovery by insurer B against insurer A replenishes B's aggregate
limits, so that additional funds are available to pay subsequent claims. Continuing with scenario 2
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of the stylized example, if B is successful in recovering $300,000 from A, then additional monies
are available for B to pay the remaining $100,000 on the fourth claim as well as $200,000 on the
fifth claim. F, the insured, must still pay $200,000 on the sixth claim. This is direct damage to
F as a result of breach by A, and as already discussed above, is recoverable by F from A. Note
however, that because B has recovered $300,000 from A and has applied that recovery to payment
of subsequent claims, F's claim for direct damages against A is now $200,000, not $500,000 as
before where there was no recovery by B.


*7  As is apparent from this example, the effect of any recovery by insurer B against insurer A is
to offset the direct damages F may claim against A. Insofar as any recovery by B against A revives
B's previously extinguished aggregate limits, and such recovery is applied to subsequent claims,
B's recovery against A offsets one-for-one F's recovery against A for direct damages. In the end,
A pays a total of $500,000—$300,000 to B via a claim for contribution, and $200,000 to F via
a claim for breach of contract. This is the same amount A would have paid in scenario 1 had A
not breached in the first place. B pays a total of $700,000, reaching its policy limits, and F is fully
reimbursed any amounts it is paid. Each party—A, B, and F—is restored to the position it would
have been in had A not breached. This is precisely the situation set forth in scenario 1.


Because any recovery from B against A is credited to B's policy limits, thereby offsetting F's claim
for direct damages against A, there is no double recovery by F or double payment by A. Consider
the situation in which B's recovery does not replenish B's policy limits. Continuing with scenario
2 of the stylized example, if A breaches by failing to pay any of the claims, F has a claim for direct
damage in the amount of $500,000. If B also recovers $300,000 from A through a contribution
claim, and this amount is not credited against F's claim for direct damages, A will have paid a
total of $800,000. Insofar as Aviva argues that this constitutes impermissible double recovery, this
situation does not occur because as Flintkote recognizes and as the court concludes, any recovery
by B against A offsets F's recovery against A. There is no double recovery. If B does not bring
a claim for contribution against A, then F may recover $500,000 from A as direct damages. If B
does bring a claim for contribution against A, B recovers $300,000, reducing F's claim for direct
damages to $200,000. In either event, A pays $500,000, the amount it would have paid had it not
breached in the first place.


Having set forth the nature of Flintkote's direct damages claim against Aviva, and having clarified
the relationship between that claim and the contribution claims of other insurers, the court now
turns to the question of whether the other insurers have given Flintkote valid assignments of their
claims, or have otherwise authorized Flintkote to pursue claims on their behalf. Because the other
insurers are not parties to this action, Flintkote may only recover for amounts other insurers paid
in lieu of Aviva if those insurers validly assigned their claims to Flintkote or authorized Flintkote
to act on their behalf.
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With regard to Flintkote's assignments, the two disputes between the parties are: (1) whether recent
settlement agreements containing valid assignments, but executed after the commencement of this
action, affect Aviva's obligations; and (2) whether the so-called “Wellington Agreement” contains
a valid assignment clause. The court discusses each dispute below.


1. Recently Executed Agreements
*8  Since this action was filed in 2004, Flintkote has entered into five separate settlement
agreements. One of these agreements, executed on October 14, 2006, is between Flintkote and its
primary insurer Liberty Mutual. See Ross Dec., Exh. E. The other four agreements are between
Flintkote and various excess insurers. They include:


1. An agreement executed on September 14, 2007 with Highlands Insurance Company, see id.,
Exh. F;


2. An agreement executed on November 1, 2007 with “Certain London Companies” including
AXA Belgium f/k/a “Royal Belge Incendie–Reassurance” societe anonyme d'assurances;
Dominion Insurance Company Ltd.; Stronghold Insurance Company Limited; Terra Nova
Insurance Company Limited n/k/a Markel International Insurance Company Limited; and
Compagnie Euro–Belge de Reassurances S.A.; see id., Exh. G;


3. An agreement executed on February 4, 2008 with American Home Assurance Company, see
id., Exh. H.; and


4. An agreement executed on January 18, 2008 with National Union Fire Insurance Company,
L'Union Atlantique de Assurance S.A., and Granite State Insurance Company, Lexington
Insurance Company; see id., Exh. I.


All five agreements were executed after Flintkote filed for bankruptcy. By their terms, they require
approval by the bankruptcy court and are effective only upon such approval.


Aviva does not dispute that these agreements contain valid clauses assigning the insurer's rights
to contribution and/or subrogation to Flintkote. Aviva argues, however, that it has never received
notice from Flintkote that it considers the five assignments part of the instant action, and therefore,
Flintkote should not be allowed to assert those claims in this lawsuit. Flintkote argues and the court
agrees that although Aviva has been informed only recently of the new settlement agreements,
Aviva has received proper notice of the claims Flintkote now asserts. The second amended
complaint filed on December 22, 2006 clearly states and puts Aviva on notice that Flintkote is
asserting “claims for compensatory and consequential damages both directly and as an assignee
of other insurers.” Second Amended Complaint, ¶ 12. Aviva, therefore, has been on notice for
quite some time that Flintkote intended to assert claims as an assignee of other insurers. Aviva
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cannot now be heard to complain about notice regarding the assignments, even if those agreements
were made recently.


Moreover, “[t]here is no general requirement as to when an assignment must be made and it has
been held that even when the claim is not assigned until after the action has been instituted,” the
assignee may still maintain the action. See Wright, Miller, and Kane, Federal Practice & Procedure,
§ 1545; see also Eie Guam Corp. v. Long Term Credit Bank of Japan, 322 F.3d 635, 650 (9th
Cir.2003) (approving a district court's exercise of jurisdiction where a foreign sovereign removed
the case to district court on the basis of an assignment it received after the litigation commenced);
Donovan v. Wechsler, 11 Cal.App.3d 210, 214, 89 Cal.Rptr. 669 (1970) (post-filing assignment
cured any prematurity in filing of complaint as shown by evidence at trial).


2. Wellington Agreement
*9  In the 1980s, Flintkote, like many other producers of asbestos products, was engaged in
coverage litigation with general liability insurers. A large part of this industry-wide litigation ended
when a number of parties reached a negotiated settlement, commonly referred to as the Wellington
Agreement. See Ross Dec., Exh. J. The Wellington Agreement was named for Harry Wellington,
then-Dean of the Yale University Law School who facilitated negotiations between the asbestos
producers and their insurers.


This accord, signed in 1985 by numerous manufacturers and their insurers—including Flintkote
and some of its insurers, not including Aviva—resolved persistent contribution and indemnity
issues, thereby allowing for joint representation in thousands of pending asbestos-related lawsuits.
The Wellington Agreement provided for the creation of the Asbestos Claims Facility to analyze,
defend and settle pending and future asbestos-related bodily injury claims referred to it by
participating former asbestos producers. In re National Gypsum Co., 208 F.3d 498, 502 (5th
Cir.2000). Under the agreement, funding for the payment of settlements, judgments and legal
expenses incurred in the defense of asbestos-related bodily injury claims against the party-
producers was provided by the party-insurers. Id.


But, like Aviva, not all insurers signed the agreement, causing gaps in coverage to arise where
non-signatory insurer payments were called for. Id. Under the Wellington Agreement, party-
insurers agreed to make gap-filling payments to cover the non-signatory insurers' share of defense
and indemnity costs. Id. It was recognized that this would cause the insurers to pay out their
policy limits more quickly than they would if the non-signatory insurers were participating. Id. In
response, Section XX of the Wellington Agreement was designed to compensate signatory insurers
for these interim payments. Id. Under Section XX, producers are required to use their best efforts to
obtain coverage from non-signatory insurers. Id. To encourage producers to pursue non-signatory
insurers, interest on gap-filler payments begins to accrue two years after payment is made. Id. The
producer must thereafter pay interest quarterly until the earlier of (a) a settlement with or final
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judicial determination against the non-signatory insurer, or (b) the date on which the signatory
insurer would have exhausted its policy limits if the non-signatory insurer had been a participating
party to the Wellington Agreement. Id. Moreover, under Section XX of the Wellington Agreement,
when a producer obtained a final judgment or settlement against a non-signatory insurer, each
signatory insurer was entitled to be reimbursed by the producer for the amounts previously paid.
Aviva does not dispute that this was the arrangement effected by the Wellington Agreement.
Indeed, Aviva recognizes that the consideration Flintkote gave to its insurers in exchange for their
payments was a promise to use its reasonable best efforts to pursue additional insurance money,
coupled with an agreement to return any money Flintkote thereby obtained to the settling insurers.
Aviva argues, however, that whatever arrangement the Wellington Agreement effected between
Flintkote and its other insurers, that arrangement did not constitute an assignment of claims from
the insurers to Flintkote.


*10  Aviva points out that one of the signatories to the Wellington Agreement, Employers
Insurance of Wasau, executed a later settlement agreement in September 1990 which states,
“Wasau retains all its rights to assert claims and to litigate against non-signatories for contribution
or indemnity with respect to payments made by Wasau, but this shall not modify or extinguish
Flintkote's obligation to use its reasonable best efforts to obtain insurance benefits from non-
signatories.” Ross Dec., Exh. K. Aviva argues that reservation of rights clauses are contrary to
an intent to assign those rights to Flintkote. The court agrees with Aviva that the Wellington
Agreement itself does not operate as a complete assignment of claims from insurers to Flintkote.
The Wellington Agreement does not use the term “assignment” and signatories to the Wellington
Agreement, such as Employers Insurance of Wasau, retained their rights to contribution and
subrogation.


Nevertheless, it is clear from the language of the Wellington Agreement itself that the parties
intended an arrangement whereby Flintkote would pursue non-signatory insurance companies
for reimbursement on behalf of the signatory insurers. Signatory insurance companies may have
reserved rights to bring their own claims, but section XX of the Wellington Agreement evidences
the intent of the parties that as long as Flintkote was using its best efforts, signatories would not
initiate simultaneous lawsuits against non-signatories. In the meantime, signatories would fill in
gaps left by non-signatories, and would be reimbursed by Flintkote in the event Flintkote was
successful in obtaining payment from non-signatories. While not a complete assignment of rights,
there is a clear understanding among the parties that Flintkote would pursue claims against non-
signatories such as Aviva on behalf of the signatories. The court concludes that section XX of
the Wellington Agreement gives Flintkote the authority to assert the contribution and subrogation
claims of the other signatory insurers.


Although not cited by Flintkote, there are several cases that bolster Flintkote's position. These
cases generally recognize that even in the absence of a complete assignment where the assignor
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relinquishes all rights to a claim, including the legal title to assert the claim and the substantive
right to collect on any recovery, an assignee may still have a valid claim to assert. In other words,
arrangements short of a complete assignment have been recognized as valid. See Sprint Comm'ns
v. APCC Servs., 554 U.S. 269, 128 S.Ct. 2531, 171 L.Ed.2d 424 (2008) (assignees of payphone
operators' claims against long distance carriers for ‘dial-around’ compensation had standing for
purposes of Article III, even though monetary recovery from suit would be remitted to payphone
operator); Klamath–Lake Pharmaceutical Assn. v. Klamath Med. Serv. Bureau, 701 F.2d 1276 (9th
Cir.1983) (retention by pharmacies of interest in outcome of action did not prevent pharmaceutical
association from being treated as real party in interest for purposes of Federal Rule of Civil
Procedure Rule 17(a)). Although a valid concern that may implicate case management issues, the
threat of multiple suits by assignees and assignors who both retain sufficient interests in a claim
does not by itself invalidate a partial assignment. Furthermore, courts are fully capable of assuring
there will be no double recovery.


C. Statute of Limitations and Equitable Tolling of Assigned Claims
*11  By limiting the time within which a plaintiff may bring a claim, statutes of limitations
promote repose for defendants and encourage plaintiffs to diligently prosecute their claims. Fox
v. Ethicon Endo–Surgery, Inc., 35 Cal.4th 797, 806, 27 Cal.Rptr.3d 661, 110 P.3d 914 (2005).
Indeed, Flintkote only now seeks an adjudication of rights arising from claims tendered and paid
by other insurers as long ago as 1982. Claims arising out of breach of “contract, obligation or
liability founded upon an instrument in writing,” as Flintkote's direct and assigned claims do,
must be brought within four years of accrual. Cal.Civ.Proc.Code § 337(1). However, this is only
the beginning of the inquiry; the statute requires a determination of when claims accrued. The
equitable subrogation claims accrued when the excess insurers paid the claims.


In Flintkote IV, the court ruled only that Flintkote's direct claims are equitably tolled because Aviva
has sat on claims tendered by Flintkote and Aviva has neither paid nor denied Flintkote's claims.
480 F.Supp.2d at 1177–79. Aviva is correct that Flintkote IV did not concern equitable tolling of
Flintkote's assigned claims from other insurers. However, similar considerations that applied in
Flintkote IV to equitably toll Flintkote's direct claim apply with equal force here to equitably toll
Flintkote's assigned claims.


Equitable tolling runs after a timely claim for loss is tendered to the insurer while the insurer
investigates the claim, until coverage is denied. Prudential—LMI Commercial Ins. v. Superior
Court, 51 Cal.3d 674, 693, 274 Cal.Rptr. 387, 798 P.2d 1230 (1990). The doctrine avoids the
perverse possibility that an insured will have to file suit against its insurer before the claim is
investigated or denied. Id. at 692, 274 Cal.Rptr. 387, 798 P.2d 1230. It also encourages insurers
to diligently investigate claims before denying them, protects insureds from unwittingly forfeiting
claims due to the statute of limitations, discourages unnecessary bad faith suits, and promotes
prompt notice of claims to the insurer, thereby furthering and not frustrating the purposes of the
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statute of limitations. Id. The same concerns apply equally to claims brought by an insured against
an insurer as well as one insurer against another insurer.


Here, Flintkote submitted monthly reports to Aviva showing claims against Flintkote and
which insurers were billed for those claims. Although the record does not reflect the extent of
communications between Aviva and the other insurers, it is clear that Aviva was informed of
payments made by other insurers. As this court found in Flintkote IV, the ball has been in Aviva's
court and Aviva has failed to give any response with respect to Flintkote's claims for breach of the
duty to defend and indemnify and with respect to the other insurer's claims for contribution and
subrogation. The court acknowledges that Flintkote and the other insurers are not without fault
insofar as claims were not asserted in court until 2004, but on balance, the court finds that the
statute of limitations is equitably tolled because of Aviva's complete failure to respond.


II. FLINTKOTE'S MOTION FOR SUMMARY JUDGMENT REGARDING DAMAGES
*12  Flintkote moves this court to clarify the allocation mechanism to be employed when
determining the proportion of the asbestos bodily injury claims made against Flintkote for which
Aviva is liable. Flintkote argues that its primary policies must all be exhausted before excess
policies have to pay. Further, it argues that primary policies share only with other primary policies
with overlapping coverage periods. Aviva raises seven arguments in response. First, Flintkote's
motion is procedurally flawed. Second, indispensable parties are absent from the proceedings.
Third, genuine issues of material fact preclude summary judgment. Fourth, Flintkote's argument
relies upon inadequate hypothetical allocation issues. Fifth, Flintkote's excess carriers can become
primary carries upon the occurrence of certain events. Sixth, Flintkote's allocation methods are
inequitable. And seventh, an aggregate limit should be attributed to the Aviva policy. The court first
disposes of Flintkote's first, second and third arguments before setting forth an allocation formula.


A. Procedural Appropriateness of Motion
Flintkote styled its motion as a “Motion to Streamline its Damages Presentation at Trial.”
Resolution of this motion depends primarily on interpretation of the “other insurance” provisions
in the various contracts to which Flintkote is a party. Aviva argues that this motion is premature
for three reasons: first, it seeks an impermissible advisory opinion; second, the motion does not
meet the procedural requirements of Rule 56 of the Federal Rules of Civil Procedure; and third,
Flintkote is prematurely attempting to obtain an adjudication for pending and/or future asbestos
bodily injury claims. Consequently, Aviva argues, the motion must be denied.


First, Aviva argues that Flintkote's motion cannot ask for an advisory opinion. However, by trying
to fit this motion into a Rule 56 mold, Aviva misses the point. This is a motion in the nature of a
pretrial motion or a motion in limine to establish the parameters of the trial in this action.
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Second, Aviva's arguments are foreclosed by the court's finding that this motion will be treated
as a pretrial motion or a motion in limine. Further, Aviva's arguments are also foreclosed by this
court's prior rulings, which have invited motions to frame and narrow the issues presented by
this litigation. Specifically, this court has stated: “[Claims of assignment], including any statute of
limitations that may apply to them, should, along with the ‘other insurance’ provision, be addressed
at the damages phase of this case .” Flintkote IV, 480 F.Supp.2d at 1181. After having filed its
motion regarding assignments and the applicable statute of limitations, Aviva cannot be heard to
argue that issues with respect to the “other insurance” provisions are unripe. Furthermore, at the
Case Management Conference held on December 17, 2007, the court specifically allowed Flintkote
to bring a motion of this nature. Fehner Reply Dec., Exh. 6 at 3:21–4:4 (“Actually, I don't care what
you call it if it's a motion that will narrow the issues ... Denominate it whatever you want to.”).
This motion is designed to narrow the issues, and consequently, the court does not give dispositive
weight to the manner in which it is denominated.


*13  Third, this court has already ruled that its decisions pertain to pending and/or future asbestos
bodily injury claims. See Flintkote III, 2006 WL 1867538, at *5 (“Defendants' argument in support
of dismissal [of future claims] appears to be predicated on the absurd assumption that plaintiff
must individually litigate defendants' obligations with respect to each asbestos-related lawsuit that
is filed.”).


In sum, Flintkote has properly brought this motion and the court will now consider it on the merits.


B. Indispensable Parties
Aviva next argues, four years after commencement of the instant litigation, that The Flintkote
Mines Limited and The Flintkote Company of Canada Limited are indispensable parties to the
action. These two companies are the named insureds on the Aviva policy at issue in this action. 4


In support of this theory, Aviva's sole support is a district court opinion from 1961 holding that
“[j]ustice between the parties before the Court cannot be adequately rendered without adjudicating
the question of what interest [the non-appearing party] has (plaintiff, of course, contends that [the
non-appearing party] has no interest in the proceeds of the policy). The final determination, if
judgment is entered with [the non-appearing party] absent, may quite conceivably lead to a double
recovery.” Stenhouse v. Jacobson, 193 F.Supp. 694, 696 (N.D.Cal.1961) (Halbert, J.). However, as
discussed above, there are no issues of double recovery here. Nor is there concern that other parties
will be precluded from bringing suit against Aviva due to this action. Indeed, this action will only
adjudicate rights between Aviva and Flintkote, along with the parties Flintkote represents.


4 Aviva objects to Exhibit B of Bay's declaration, which attaches a copy of the Aviva policy
at issue here. Aviva seems to be contesting Bay's declaration only to the extent that he
characterizes the policy attached as the exhibit to be a “certified copy.” Since the objection
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does not argue that the terms of the policy are improperly demonstrated by the exhibit, the
court nevertheless relies upon it for the policy's terms and conditions. Indeed, Aviva itself
submits a policy with identical terms and conditions as Exhibit U to Chen's declaration, albeit
without the “certified copy” designation.


Furthermore, The Flintkote Company of Canada Limited has been subsumed into Flintkote. As
to The Flintkote Mines Limited, Aviva has not made even a cursory showing that any of the
numerous prongs of Federal Rule of Civil Procedure 19(a)(1)—the standard defining required
parties—cannot be met.


To the extent that Aviva's arguments are based on Flintkote's inability to pursue claims on behalf
of other insurers due to a lack of assignments, those arguments have been discussed and rejected
above.


C. Genuine Issues of Material Fact
Aviva spends almost four pages of its brief discussing the infirmity of the facts offered by
Flintkote's declarant, John Bay. Specifically, Bay makes claims regarding the number of claims
paid by Flintkote and Aviva's potential liability. Aviva's declarant, Tyler Will, makes short order
of Bay's declaration and effectively demonstrates that Bay's declarations may be factually infirm.
However, none of Bay's factual declarations are in any way material to the motion at hand. For
the court to determine a method of allocation—a legal issue—the court does not concern itself
with the number of claims paid and the exact dollar amounts involved therein. Consequently, the
court does not consider any of Bay's declarations and overrules all of Aviva's objections to Bay's
declaration as moot.


*14  A summary chart attached to the Bay declaration as exhibit three, however, is considered by
this court. This chart lists the relevant “other insurance” clauses found in the insurance policies
Flintkote had with its insurers. Both arguments made by Aviva in objection to this chart are
overruled. First, the chart has been properly authenticated by a person having personal knowledge,
such as is provided in Bay's declaration. See Fed.R.Evid. 901(b) (1), 1006. Second, the chart is
offered for a non hearsay purpose, since it is not offered for the truth, but rather to prove the
existence of underlying facts. Fed.R.Evid. 801(c).


D. Apportionment of Damages
It is undisputed that Aviva has not paid any funds on behalf of Flintkote's defense or to indemnify
Flintkote. Flintkote argues that the Aviva primary insurance policy, with an “other insurance”
clause, compels a rule of horizontal exhaustion, whereby primary policies must exhaust before
any excess policies are implicated. Specifically, it solicits a rule whereby Aviva is to share
proportionally with all other primary policies until the other primary policies become exhausted
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or not collectible. If the other primary policies are unavailable, Aviva would then be responsible
for the per-occurrence claim limit on its policy before excess policies are implicated. Implicitly,
then, Flintkote argues that no excess insurer is implicated until all primary insurance is exhausted
with respect to a particular claim. Aviva, on the other hand, argues that equity requires the “other
insurance” provisions be ignored and that the court fashion a rule of vertical exhaustion, whereby
excess insurers that are specifically linked to particular underlying primary insurers be considered
primary upon unavailability of the linked-to primary insurers.


1. “Other Insurance”
As a preliminary matter, Flintkote is correct to argue that “other insurance” clauses do not serve to
reduce the insurer's obligations to a policyholder. See Dart Indus., Inc. v. Commercial Union Ins.
Co., 28 Cal.4th 1059, 1080, 124 Cal.Rptr.2d 142, 52 P.3d 79 (2002) (“apportion[ment] pursuant
to the ‘other insurance’ clauses ... or under the equitable doctrine of contribution ... has no bearing
upon the insurers' obligations to the policyholder.” (citation omitted)). Here, however, Flintkote
is not exclusively pursuing damages on its own behalf. Flintkote is also pursuing claims for
contribution and/or subrogation on behalf of other primary insurers and excess insurers. Thus, the
“other insurance” clause plays a paramount role here. Indeed, the gravamen of this action is which
insurer shall pay what.


Historically, “other insurance” clauses were designed to prevent multiple recoveries when more
than one policy provided coverage for a given loss. Fireman's Fund Ins. Co. v. Maryland Cas. Co.,
65 Cal.App.4th 1279, 1304, 77 Cal.Rptr.2d 296 (1998). Where such clauses are in effect, each
insurer's ultimate liability “is generally determined by the explicit provisions of the respective
‘other insurance’ clauses.” Continental Cas. Co. v. Pacific Indem. Co., 134 Cal.App.3d 389,
394, 184 Cal.Rptr. 583 (1982). “[T]he application of ‘other insurance’ clauses requires, as a
foundational element, that there exist multiple policies applicable to the same loss.” Fire Ins.
Exch. v. Am. States Ins. Co., 39 Cal.App.4th 653, 660, 46 Cal.Rptr.2d 135 (1995). These several
insurers must insure the same risk at the same level of coverage. For the provision to apply, it
is imperative that the insurers cover the same risk at the same level. In other words, an “other
insurance” dispute cannot arise between excess and primary insurers. Dart, 28 Cal.4th at 1079, 124
Cal.Rptr.2d 142, 52 P.3d 79. Here, there is no dispute that Aviva, along with American Mutual and
Liberty Mutual, is responsible for primary coverage of asbestos bodily injury claims. This court
has already determined that “Aviva is a primary insurer in this action.” Flintkote IV, 480 F.Supp.2d
at 1180. Indeed, there are no underlying limits listed anywhere in Aviva's policy that would make
its policy an excess policy. Further, the court has also held that Aviva breached its defense and
indemnity obligations with respect to past claims for covered injuries. Id. at 1174, 1175–76. The
court now discusses how to calculate the amount of this liability.


*15  The Aviva policy states:
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G. If the Insured has other insurance against a loss covered by this policy,
the Insurer shall not be liable for a greater proportion of such loss than the
applicable limit of liability bears to the total applicable limit of liability of all
valid and collectible insurance against such loss. Excess insurance shall not
be considered as valid and collectible Insurance until such time as the limit of
primary insurance has been exhausted as the result of a loss.


Bay Dec., Exh. 2 at 5, ¶ G of Conditions. The first clause here—the “other insurance” clause—
is a pro-rata clause which shares equally with other primary insurance. See Am. Continental Ins.
Co. v. Am. Cas. Co. of Reading, Pa., 73 Cal.App.4th 508, 515, 86 Cal.Rptr.2d 560 (1999). This
“other insurance” clause, however, could be in conflict with the “other insurance” clauses of the
other primary insurers. Therefore, the court analyzes the “other insurance” clauses in the other
primary insurance policies in order to determine the amount of “collectible insurance” applicable
to Flintkote's policy with Aviva.


The term “collectible insurance” as used in an “other insurance” clause means coverage available
to the insured under insurance provided by another insurer. Hellman v. Great Am. Ins. Co.,
66 Cal.App.3d 298, 304, 136 Cal.Rptr. 24 (1977). If the other policies contain an “other
insurance” clause that purports to limit or exclude coverage, insurance thereunder is technically
not “collectible.” CSE Ins. Group v. Northbrook Prop. & Cas. Co., 23 Cal.App.4th 1839, 1845, 29
Cal.Rptr.2d 120 (1994). Thus, a host of issues arise where overlapping liability insurance policies
covering the same risk at the same level have conflicting “other insurance” provisions. According
to Flintkote's declarations, all of its primary policies with American Mutual have one or more of
the following “other insurance” clauses:


• If the insured has other insurance against a loss covered by this policy the company shall not
be liable under this policy for a greater proportion of such loss than the applicable limit of
liability stated in the declarations bears to the total applicable limit of liability of all valid and
collectible insurance against such loss. Bay Dec., Exh. 3 at 11, Table Entry C–1 (emphasis
added).


• If the Insured has any other insurance, prior or subsequent, whether valid or not, or by solvent
or insolvent insurers, against a loss covered by this Policy, he shall recover on this Policy no
greater proportion of the loss sustained than the sum thereby insured, in respect of such loss,
bears to the whole amount of insurance applicable thereto. Id., Table Entry C–2 (emphasis
added).
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• The insurance afforded by the policy shall be excess over any other valid and collectible
insurance issued to the insured. Id., Table Entry C–3 (emphasis added).


• The insurance afforded by this policy is primary insurance, except when stated to apply in
excess of or contingent upon the absence of other insurance. When this insurance is primary
and the insured has other insurance which is stated to be applicable to the loss on an excess or
contingent basis, the amount of the company's liability under this policy shall not be reduced
by the existence of such other insurance. When both this insurance and other insurance apply
to the loss on the same basis, whether primary excess or contingent, the company shall not be
liable under this policy for a greater proportion of the loss than that stated in the applicable
contribution provision below: (a) Contribution by Equal Shares. If all of such other valid
and collectible insurance provides for contribution by equal shares, the company shall not be
liable for a greater proportion of such loss than would be payable if each insurer contributes
an equal share until the share of each insurer equals the lowest applicable limit of liability
under any one policy or the full amount of the loss is paid, and with respect to any amount
of loss not so paid the remaining insurers then continue to contribute equal shares of the
remaining amount of the loss until each such insurer has paid its limit in full or the full amount
of the loss is paid. (b) Contribution by Limits. If any of such other insurance does not provide
for contribution by equal shares the company shall not be liable for a greater proportion of
such loss than the applicable limit of liability under this policy for such loss bears to the total
applicable limit of liability of all valid and collectible insurance against such loss. Id. at 11–
12, 29 Cal.Rptr.2d 120, Table Entry C–5 (emphases added).


*16  Similarly, Flintkote's primary policies with Liberty Mutual contain one or more of the
following “other insurance” provisions:


• Bay Declaration, Exhibit 3 at 11–12, Table Entry C–5, as described immediately above.


• With respect to losses to which this policy applies, this policy does not apply to that portion
of the loss for which the “insured” has other valid and collectible insurance, whether on a
primary, excess or contingent basis unless such insurance was specifically purchased by the
“named insured” to apply in excess hereof. Id. at 12, 29 Cal.Rptr.2d 120, Table Entry C–7
(emphasis added).


• If the insured has other insurance against a loss covered by this policy, the company shall not
be liable to the insured hereunder for a greater proportion of such loss than the amount which
would have been payable under this policy, had no such other insurance existed, bears to the
sum of said amount and the amounts which would have been payable under each other policy
applicable to such loss, had each such policy been the only policy so available. Id. at 15, 29
Cal.Rptr.2d 120, Table Entry C–23 (emphasis added).
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• If other collectible insurance with any other Insurer is available to the Insured covering a loss
also covered by this policy (except insurance purchased to apply in excess of the insurance
afforded by this policy), the insurance afforded by this policy shall be in excess of, and shall
not contribute with, such other insurance. In the event of other concurrent insurance by or for
or inuring to the benefit of the Insured with any other insurer covering operations also covered
by this policy (except insurance purchased to apply in excess of the insurance afforded by this
policy), the insurance afforded by this policy shall be in excess of such insurance (unless this
policy is intended by, or required of, the named insured to be primary), and shall, in any event,
cover the named insured on a primary basis to the extent that the insurance afforded under
this policy exceeds those coverages available on such other insurance. If the Insured carries
other insurance with the Company covering a loss also covered by this policy, the Insured
must elect which policy shall apply, and the Company shall be liable only under the policy
so elected; but in no event shall the liability of the Company exceed the limits of liability
hereunder, except that, where this policy functions as excess over any such other insurance
carried with the company, then liability hereunder is limited to an amount sufficient to give
the Insured a combined amount of protection in respect of the insured hazard equal to the
limits of this policy. Id. at 15–16, 29 Cal.Rptr.2d 120, Table Entry C–24 (emphases added).


Most of the “other insurance” provisions above contemplate pro-rata distribution. To the extent
that any of the “excess” provisions in these primary policies are “escape clauses”—clauses that
extinguish an insurer's liability when other valid and collectible insurance exists, to the extent of
such other insurance—they are void as a matter of public policy. Dart, 28 Cal.4th at 1079–80, 124
Cal.Rptr.2d 142, 52 P.3d 79 (“ ‘other insurance’ clauses that attempt to shift the burden away from
one primary insurer wholly or largely to other insurers have been the objects of judicial distrust”).
In any event, to the extent that the clauses do not envision pro-rata distribution, but are conflicting,
“the modern trend [with conflicting ‘other insurance’ clauses] is to require equitable contributions
on a pro-rata basis from all primary insurers regardless of the type of ‘other insurance’ clause in
their policies .” Id. at 1080, 124 Cal.Rptr.2d 142, 52 P.3d 79. Thus, both a plain reading of the
first clause in the “other insurance” provision of Aviva's policy and an application of equitable
principles to that clause require pro-rata distribution amongst the primary insurers.


*17  The court holds that the distribution of liability shall be pro-rata according to the applicable
per-occurrence policy limits of the primary insurance. 5  Thus, according to the terms of its policy,
with respect to covered losses, Aviva “shall not be liable for a greater proportion of such loss
than the applicable limit of liability bears to the total applicable limit of liability of all valid and
collectible insurance against such loss.” Bay Dec., Exh. 2 at 5, ¶ G of Conditions. The plain
meaning of “applicable limit of liability” is the limits on liability stated in the insurance policy.
Since there are no aggregate limits stated in the Aviva policy, the court uses the per-occurrence
limit.
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5 Flintkote's argument that liability and/or defense costs be apportioned on a “per capita” basis,
wherein each primary insurer pays one-third each is patently inequitable in light of the fact
that American Mutual and National Mutual both issued multiple policies over a span of
multiple decades and Aviva issued one policy spanning three years.


Aviva argues for a per-occurrence method of apportionment, but further asks the court to consider
the length of time the Aviva policy was in effect. Effectively, Aviva argues that a “time-on-
risk” system of coverage ought to be adopted. See Armstrong World Indus., Inc. v. Aetna Cas. &
Surety Co., 45 Cal.App.4th 1, 52–53, 52 Cal.Rptr.2d 690 (1996). The “time-on-risk” scheme has
sometimes been used in continuous loss cases. See id. This system of allocation also distributes pro-
rata according to the applicable per-occurrence policy limits of the primary insurance; however,
the per-occurrence policy limits are multiplied by the years the particular policy was on the risk.
Specifically, one court has formulated this approach as:


When more than one policy is triggered by a claim, defense and indemnity
costs shall be allocated among all triggered policies according to applicable ‘per
occurrence’ policy limits, multiplied by years of coverage. When a policy does
not contain a ‘per occurrence’ limit, the ‘per person’ limit shall be used in this
calculation.


Id. at 52, 52 Cal.Rptr.2d 690.


In Armstrong, the California Court of Appeal found, in dicta, that the trial court's ruling on the
method of apportionment stated above was nontraditional, but nonetheless sound. Id. at 52, 52
Cal.Rptr.2d 690. Concurrently, the court found that “[t]he general rule, when multiple policies
share the same risk but have inconsistent ‘other insurance’ clauses, is to prorate according to
the policy limits.” Id.; see also Argonaut Ins. Co. v. Transport Indem. Co., 6 Cal.3d 496, 507,
99 Cal.Rptr. 617, 492 P.2d 673 (1972); Employers Reinsurance Corp. v. Phoenix Ins. Co. .,
186 Cal.App.3d 545, 557, 230 Cal.Rptr. 792 (1986); CNA Casualty of Cal. v. Seaboard Surety
Co., 176 Cal.App.3d 598, 620, 222 Cal.Rptr. 276 (1986). In CNA, the court specifically found
that the California Supreme Court had declined to formulate a definitive rule in light of the “
‘varying equitable considerations which may arise’ “ in particular cases. 176 Cal.App.3d at 619,
222 Cal.Rptr. 276 (quoting Signal Companies, Inc. v. Harbor Ins. Co., 27 Cal.3d 359, 369, 165
Cal.Rptr. 799, 612 P.2d 889 (1980). Thus, the CNA court found that “in an appropriate case the
scope of an insured's coverage could be affected by such factors as the insurer's time on the risk.”
Id. at 620, 222 Cal.Rptr. 276.
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Here, this court is not convinced that the most equitable measure of apportionment would include
the time on the risk because, as already discussed, the weight of California authority that has
considered this equitable issue has adopted a per occurrence limit method of allocation without
time on the risk. Furthermore, although equity overrides the terms of the policies at issue here, it
is worth noting that this method of allocation is not supported by the “other insurance” clauses
of the policies, whereas the court's adopted approach is so supported. Finally, the parties did not
seem to take issue with the court's chosen method of allocation at the hearing on this matter. In any
event, the court notes that this discussion may be academic. Indeed, over time “all primary policies
have been or will be exhausted by asbestos-related claims. The method of allocation affects only
the timing of payments.” Armstrong, 45 Cal.App.4th at 54 n. 17, 52 Cal.Rptr.2d 690. Given the
deluge of claims that are likely to be filed when Flintkote emerges from bankruptcy and the fact
that many of its other policies are exhausted or the insurer insolvent, the court notes that it is only a
matter of time before Aviva will be responsible for the lion's share of most claims under $100,000
that trigger its policy. In sum, the court rejects Aviva's argument and adopts the standard pro rata
method of apportionment according to per occurrence limits.


*18  In order to dispel any confusion as to the apportionment scheme envisioned by the court,
it provides the following numerical example. Here, Aviva's policy provides for a $100,000 per
occurrence limit. For the purposes of the following example, the court assumes that the other two
primary insurers, American Mutual and Liberty Mutual have per occurrence limits of $1,000,000
and $1,500,000 respectively. Thus, if a particular claim triggers the policies of all three primary
insurers, then Aviva's share of any damages claim will be $100,000 / [$100,000 + $1,000,000
+ $1,500,000] = 1/26. For a $100,000 claim, Aviva would be responsible for $3,846.15. If
only Aviva and American Mutual's policies are triggered, then Aviva's share of any damages
claim will be $100,000 / [$100,000 + $1,000,000] = 1/11. Aviva would then be responsible for
$9,090.91. Similarly, if only Aviva and Liberty Mutual's policies are triggered, then Aviva's share
of any damages claim will be $100,000 / [$100,000 + $1,500,000] = 1/16. Here, Aviva would be
responsible for $6,250. Obviously, if only Aviva's policy is triggered by a particular claim, it pays
up to its per-occurrence policy limit (in this example, all of the $100,000) and if Aviva's policy is
not triggered by a claim, it is not liable at all.


Flintkote proposes an alternate calculation, whereby the amount of indemnification is determined
by the amount of the claim. Flintkote simply states, without explanation, that it “makes sense” to
add up the sum each policy would have paid on a claim as if it were the sole responding policy
and then to apportion accordingly. Mot. at 9. Continuing the example from above, if each primary
insurer was the sole responding policy, Aviva would have paid $100,000 and the two other primary
insurers would also have paid $100,000 and $100,000 respectively. Proportionally then, Aviva's
share would be $100,000 / [$100,000 + $100,000 + $100,000] = 1/3, or $33,333.33. The court,
however, rejects this approach as Flintkote has not presented any evidence as to the superiority of
this method of calculation. Not only does this method go against the plain meaning of the “other
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insurance” clause found in the Aviva policy, this method is inequitable because it always apportions
the damages equally amongst the triggered primary policies when the claim amount is less than
Aviva's per occurrence limit, without any regard for the individual policy limits. 6


6 The court's analysis assumes that Aviva's per occurrence policy limit is lower than that of
all the other primary insurance policies.


2. Horizontal Exhaustion versus Vertical Exhaustion
As stated above, the Aviva policy states:


G. If the Insured has other insurance against a loss covered by this policy,
the Insurer shall not be liable for a greater proportion of such loss than the
applicable limit of liability bears to the total applicable limit of liability of all
valid and collectible insurance against such loss. Excess insurance shall not
be considered as valid and collectible Insurance until such time as the limit of
primary insurance has been exhausted as the result of a loss.


*19  Bay Dec., Exh. 2 at 5, ¶ G of Conditions. This second clause here—the “excess insurance”
clause—demonstrates that the Aviva policy is a primary insurance policy. Furthermore, the clause
is consistent with the provisions of general excess policies—those that provide excess coverage
only when all primary policies are exhausted—because the clause requires exhaustion of primary
insurance. The ambiguity arises with respect to specific excess policies—those that provide excess
coverage only over specified primary policies—because specific excess policies do not require
exhaustion of all primary policies. Consequently, the question the court must answer is this: Does
the “excess insurance” clause above require that all primary insurance be exhausted before specific
excess policies are considered “collectible insurance”?


The court answers this question in the negative, with important limitations. Generally, the court
adopts a rule of horizontal exhaustion, wherein all primary policies must exhaust before excess
policies are implicated, with an exception when there is “a provision in the excess policy
specifically describing and limiting the underlying insurance.” 7  Community Redevelopment
Agency v. Aetna Cas. & Sur. Co., 50 Cal.App.4th 329, 339–40, 57 Cal.Rptr.2d 755 (1996).


7 Flintkote's argument that the following passage requires horizontal exhaustion, with no
exceptions, is without merit:


Inasmuch as the insurance provided by this policy is not the sole insurance applicable
to the risks insured by this policy, the Insured's right of recovery against any person
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or other entity cannot be exclusively subrogated to others. It is, therefore, agreed
that in case of any payment hereunder, the Insurers will act in concert with all other
interests concerned (including the Insured) in the exercise of such right of recovery.
The apportioning of any amounts which may be so recovered shall follow the principle
that any interests (including the Insured's) that shall have paid amounts in excess of this
policy shall first be reimbursed up to the amount paid by them; the Insurers are then
to be reimbursed out of the balance of the recovery then remaining up to the amount
paid hereunder.


Bay Dec., Ex. 2 at 5, ¶ I of Conditions. This provision, however, is only applicable “in case
of any payment hereunder.” This event has not occurred. Consequently, this provision is
currently inapplicable, though it does state that in case of a recovery from others of monies
paid by Aviva, Aviva shall be reimbursed last.


Aviva's policy excludes excess insurance if primary insurance has not been exhausted. This excess
insurance, when discussed in the context of other insurance, must necessarily refer to excess
insurance that is in excess to primary policies other than the Aviva policy. Any excess policy,
whether specific or general, that is in excess to Aviva's policy is irrelevant to this section because
for that excess policy to be triggered, Aviva must have already exhausted its per-occurrence
limit with respect to the underlying claim. 8  Consequently, exhaustion of the Aviva policy is not
required to implicate excess policies that only depend upon exhaustion of other primary policies.
Thus, specific excess policies can be considered “collectible insurance” as soon as the relevant
underlying primary policies are legitimately unavailable. 9  In that situation, the triggered specific
excess policies would be liable for the amount apportioned to the unavailable underlying primary
policy.


8 Since general excess policies require the exhaustion of all primary policies, they cannot
be implicated until Aviva's policy is unavailable for a particular claim. Aviva makes the
argument that general excess policies may be triggered upon the unavailability of all primary
policies except for Aviva's primary policy. None of the four cases it cites supports this
proposition. See Carmel' Development Co. v. RLI Ins. Co., 126 Cal.App.4th 502, 511–14,
24 Cal.Rptr.3d 588 (2005); Travelers Cas. & Surety Co. v. Transcontinental Ins. Co., 122
Cal.App.4th 949, 956, 959, 19 Cal.Rptr.3d 272 (2004); Community Redevelopment Agency
v. Aetna Cas. & Sur. Co., 50 Cal.App.4th 329, 339–40 n. 6, 57 Cal.Rptr.2d 755 (1996);
20th Century Ins. Co. Liberty Mut. Ins. Co. ., 965 F.2d 747, 757 (1992). In fact, the cited
authorities state the opposite:


Absent a provision in the excess policy specifically describing and limiting the
underlying insurance, a horizontal exhaustion rule should be applied in continuous loss
cases because it is most consistent with the principles enunciated in Montrose. In other
words, all of the primary policies in force during the period of continuous loss will
be deemed primary policies to each of the excess policies covering that same period.
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Under the principle of horizontal exhaustion, all of the primary policies must exhaust
before any excess will have coverage exposure.


Community Redevelopment Agency, 50 Cal.App.4th at 340, 57 Cal.Rptr.2d 755.


9 Parties have represented to the court that certain specific excess policies are triggered only
upon insolvency of the underlying primary policy or only upon exhaustion of the underlying
primary policy. The court makes no finding regarding which specific excess policies will be
triggered upon the unavailability of the primary policy. Further, for the purposes of brevity,
the court will use the term unavailable to encompass insolvency, exhaustion and the like.


Aviva argues that neither the provisions dealing with other insurance and excess insurance, nor
the subrogation clause in its policy require a rule of horizontal exhaustion. Aviva is correct to the
extent that neither clause governs whether an excess insurer has the responsibility to “drop down”
and step into the shoes of the primary insurer. Indeed, the excess policies define the nature of the
excess insurers' obligations to Flintkote. Aviva claims that because equity prevails, it overrides the
terms of the insurance policies. As discussed above, that is indeed the case, and equity requires a
horizontal pro-rata distribution. Equity does not implicate the excess insurers because the excess
insurers do not insure the same risk as the primary insurers. Indeed, equity does not turn a primary
policy into an excess one, or vice versa.


*20  Aviva next relies on the “Conflicting Statutes” provision in its policy, which provides:


If any condition in this policy conflicts with any specific statutory provision in
the province or state in which it is claimed that the Insured is liable for any such
injuries or loss as are covered by this policy, such specific statutory provision
shall be substituted for such condition.


Bay Dec., Exh. 2 at 5, ¶ H of Conditions (emphasis added). Aviva argues that if the “other
insurance” or subrogation clause requires adoption of the horizontal rule, then they clash with
California law and consequently cannot be given effect. However, Aviva has not presented any
specific statutory provision to this effect. Consequently, this argument fails.


The court now explains the adopted standard with multiple examples. 10  The court first notes that
proportional allocation of damages according to per occurrence policy limits makes it impossible
for a particular primary policy to reach its per occurrence policy limit before the others. For
instance, if Aviva has a $100,000 per occurrence policy limit, American Mutual has a $1,000,000
per occurrence policy limit, and National Mutual has a $1,500,000 per occurrence policy limit,
then if all three policies are triggered by a claim, Aviva would be responsible for 1/26th of that
claim, American Mutual for 10/26th of that claim and National Mutual for 15/26th of that claim.
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10 The court discusses issues related to “drop down” excess policies in a separate section.


For any claim under $2,600,000, the proportionate share of each primary policy will be less than
that policy's per occurrence limit. A claim of $2,599,999, for example, will make Aviva liable for
$99,999.96; American Mutual for $999,999.62; and National Mutual liable for $1,499,999.42. For
a claim of exactly $2,600,000, the proportionate share of each primary policy will be exactly each
policy's per occurrence limit. Thus, under this scheme, as long as a claim is for less than or equal to
the sum of the per occurrence limits of the triggered policies, no triggered policy's per occurrence
limit will exhaust before the other triggered policies exhaust.


The court also notes that Aviva may not benefit from its own breach. For instance, assume the
triggered Aviva policy has a $100,000 per occurrence limit, the triggered American Mutual policy
has a $1,000,000 per occurrence limit and the Liberty Mutual policies are not triggered. Further
assume that a $1,100,000 claim is made against Flintkote and a specific excess insurer with
a $5,000,000 per occurrence limit exists only with respect to American Mutual's policy. Here,
Aviva's share is $100,000 / [$100,000 + $1,000,000] = 1/11th of the claim up to a maximum of
$100,000. If Aviva fails to pay all of its share but American Mutual pays its per occurrence policy
limit, then the specific excess insurer would be liable for $100,000. This payment by the specific
excess insurer, however, does not affect Aviva's liability calculation. For instance, Aviva's breach
does not make its share $100,000 / [$100,000 + $1,000,000 + $5,000,000] = 1/61 of the claim.
Aviva's share of the damages remains at $100,000 and the specific excess insurer, which paid
$100,000, now has a $100,000 equitable subrogation claim against Aviva. This rule is compelled
by a fundamental concept of contract law: to place the parties in as good a position as they would
have been had the breach never occurred. The same rule applies if a primary policy prematurely
reaches it aggregate limits due to Aviva's breach—the specific excess policy that covered this
breach is not to be considered “collectible insurance” for apportionment purposes if it would not
have been triggered but for Aviva's breach.


*21  Once underlying primary policies are legitimately unavailable, for instance, due to aggregate
limits or insolvency, the triggered specific excess policies are liable only for the amount
apportioned to the unavailable underlying primary policy. To demonstrate, assume Aviva has a
$100,000 per occurrence policy limit, American Mutual has a $1,000,000 per occurrence policy
limit, and National Mutual has a $1,500,000 per occurrence policy limit. Here, if all three policies
are triggered by a claim, Aviva would be responsible for 1/26th of that claim, American Mutual
for 10/26th of that claim and National Mutual for 15/26th of that claim. Assume further that
American Mutual is unavailable, but has an available specific excess policy. The specific excess
policy covering American Mutual would then be responsible for 10/26th of the claim amount. 11
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11 The court does not reach the question of how this amount is to be apportioned amongst the
various specific excess policies, if for instance more than one specific excess policy was to
be triggered due to the unavailability of a primary policy.


If all specific excess policies covering an unavailable primary policy are also unavailable for
some reason, then the amount of unrecovered liability must be apportioned amongst the remaining
primary insurers. 12  This effectuates the purpose of the insurance policies: in case of covered
losses, the insured does not bear the risk, up to policy limits, as long as available primary and
excess policies are triggered. In appropriate circumstances, however, this reapportionment may
lead to a claim for contribution by the other primary insurers against the unavailable primary
policy. For example, if American Mutual and all of its specific excess insurers are unavailable, 13


then American Mutual's 10/26 share is distributed proportionally, by per occurrence policy limits,
amongst the remaining primaries. Here, that means Aviva would now be responsible for $100,000 /
[$100,000 + $1,500,000] = 1/16th of the 10/26 claim share that once belonged to American Mutual.
This would be in addition to the 1/26 share for which Aviva is already responsible. Thus, the total
amount Aviva would then be responsible for is [1/16 * 10/26] + 1/26 of the total claim. This is
equal to 1/16th of the claim. Similarly, National Mutual would be liable for [15/16 * 10/26] + 10/26
of the total claim, or in other words, 15/16th of the claim. Note that this is equal to performing the
calculation as if American Mutual and its specific excess insurers did not exist.


12 The amount to be apportioned amongst the remaining primary insurers should not include
the amounts recovered by Flintkote from liquidation proceedings related to the unavailable
primary insurer or the unavailable specific excess insurer covering that primary. In sum, only
the actual unrecovered amount is to be apportioned amongst the remaining primary insurers.


13 It is worth noting that the aggregate limits are to take into account non-asbestos related claims
as covered by the policies if and when they accrue.


The same methodology is to be used if more than one primary insurance policy is unavailable.
The applicable specific excess insurers would then be liable for the amounts apportioned to the
respective primary insurance policies that they cover. If all the specific excess policies covering
the particular primary policies are also unavailable, the liability apportioned to those primary
insurance policies must be apportioned amongst the remaining primary policies. If three primary
insurance policies are triggered, but two of them are unavailable and all specific excess insurance
policies above those two primaries are also unavailable, then the third primary insurance policy
would be liable up to its per occurrence limit. If the third primary insurance policy reaches its per
occurrence limit, then the specific excess policies above that third primary policy would be liable
for the excess. Furthermore, once all primary insurance policies are unavailable the general excess
insurance policies would also be responsible for the unpaid excess. 14
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14 The court does not reach the question of how any excess amount is to be apportioned amongst
the various specific excess and general policies when all primary policies are unavailable for
a particular claim, either via exhaustion, insolvency or the like.


*22  Finally, the court discusses the implications of buy-outs and buy-backs. The court holds that
buy-backs or buy-outs effectuated between Flintkote and insurers other than Aviva should not have
the effect of increasing Aviva's liability. Thus, for each policy that the insurer bought back, its full
value is to be placed in the allocation formula as though the policy were still in place. This is to
be done notwithstanding the fact that Flintkote may have accepted less than the full value of the
available coverage in order to reach a settlement.


3. Specific Excess versus General Excess Policies
The court will now delineate the standard for an excess policy to be considered a specific excess
policy as opposed to a general excess policy. This standard is designed to provide the parties with a
roadmap when attempting to categorize the various excess policies at issue here. The court adopts
the following rule set forth by Judge Croskey:


Absent a provision in the excess policy specifically describing and limiting
the underlying insurance, a horizontal exhaustion rule should be applied in
continuous loss cases because it is most consistent with the principles enunciated
in Montrose. In other words, all of the primary policies in force during the
period of continuous loss will be deemed primary policies to each of the excess
policies covering that same period. Under the principle of horizontal exhaustion,
all of the primary policies must exhaust before any excess will have coverage
exposure.


Community Redevelopment Agency, 50 Cal.App.4th at 340, 57 Cal.Rptr.2d 755. Thus, the court
begins with a presumption that all excess policies are general excess policies. The court now
analyzes the excess policy entered into between Flintkote and The Hartford Insurance Group. See
Chen Dec., Exh. M. 15


15 The following analysis assumes that a valid assignment was made from The Hartford
Insurance Group to Flintkote.


The Hartford insurance policy purports to “indemnify the insured for ultimate net loss in excess
of the underlying limit ... to which this insurance applies.” Id. at 1, 57 Cal.Rptr.2d 755. The
underlying limit is defined as “amounts of the applicable limits of liability of the underlying
insurance as stated in the Schedule of Underlying Insurance Policies less the amount ....” Id.
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at 4, 57 Cal.Rptr.2d 755. The Schedule then lists various policies. Id. at FLI_CD_0025586,
FLI_CD_0025588. The plain meaning of these provisions implies that this is a specific excess
policy that requires exhaustion only of the policies listed in the Schedule. The presumption above,
therefore, seems to be overcome.


One provision in the policy, however, adds confusion. The “other insurance” clause of the policy
states:


The insurance afforded by this policy shall be excess insurance over any other
valid and collectible insurance (except when purchased specifically to apply in
excess of this insurance) available to the Insured, whether or not described in
the Schedule of Underlying Policies, and applicable to any part of ultimate net
loss, whether such other insurance is stated to be primary, contributing, excess
or contingent ....


*23  Id. at 5, 57 Cal.Rptr.2d 755 (emphases added). This provision is in conflict with the definition
of underlying limit and purports to make the Hartford policy excess above all primary policies.
As described above, the “other insurance” provision is applicable when there “exist multiple
policies applicable to the same loss.” Fire Ins. Exch., 39 Cal.App.4th at 660, 46 Cal.Rptr.2d 135.
Specifically, the several insurers must insure the same risk at the same level of coverage. However,
the court “must first address the underlying premise” regarding the level of coverage provided.”
Carmel Development Co. v. RLI Ins. Co., 126 Cal.App.4th 502, 509, 24 Cal.Rptr.3d 588 (2005).
“This question requires a broader examination of each policy to ascertain the context in which the
‘other insurance’ provisions appeared.” Id. Thus, the court looks broadly at the policy, including
the other insurance clause, to determine the level of coverage—namely whether the policy is
specific excess or general excess.


California courts have grappled with this issue before. In Community Redevelopment Agency, a
competing insurer, United, argued that the policy issued by Scottsdale was a specific insurance
policy. The underlying limit in the excess policy issued by Scottsdale was defined as “[a]n amount
equal to the Limits of Liability indicated beside the underlying insurance listed in the Schedule of
Underlying Insurance (Schedule A), plus the applicable limits of any other underlying insurance
collectible by the Insured ....“ 50 Cal.App.4th at 335, 57 Cal.Rptr.2d 755. Further, the other
insurance provision stated that “[t]he insurance afforded by this policy shall be excess insurance
over any other valid and collectible insurance available to the Insured, whether or not described
in the Schedule of Underlying Insurance ....” Id. Based on these facts, Judge Croskey held that:
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The only reasonable interpretation of this policy language is that the term
‘underlying insurance’ must be read to include all available primary insurance,
not just the policy expressly listed on the schedule of underlying insurance.
This conclusion is confirmed and reinforced by the ‘Defense’ and ‘Other
Insurance’ sections of the Scottsdale policy which contain additional and
consistent provisions which compel rejection of United's contention.


Id. at 341, 57 Cal.Rptr.2d 755. Thus, the other insurance clause there was consistent with the
definition of underlying limit. Here, however, the critical language is only found in the “other
insurance” clause of the policy, and not as part of the definition of underlying limit or ultimate
net loss. Indeed, neither definition mentions policies not listed in the “Schedule of Underlying
Insurance Policies,” which creates a conflict between the other insurance clause and the definition
of underlying limit.


The facts here are closer to Carmel Development Co., 126 Cal.App.4th 502, 24 Cal.Rptr.3d 588.
There, the California court of appeal explicitly distinguished between an excess policy similar to
the one in Community Redevelopment Agency, the RLI policy, from a policy very similar to the
Hartford policy.


*24  RLI's policy stated, in the “Limits of Liability” section, that RLI would be liable only


for the ultimate net loss in excess of: [¶] 1. the applicable limits of
scheduled underlying insurance stated in Item 5 of the Declarations, for
occurrences covered by scheduled underlying insurance, plus the limits of
any unscheduled underlying insurance which also provides coverage for such
occurrences ....


Id. at 510, 24 Cal.Rptr.3d 588 (emphasis added). In line with Community Redevelopment Agency,
the court held that the excess policy issued by RLI was a general excess policy because


[RLI's] ‘Limits of Liability’ paragraph, set forth on the first page of the policy, clearly made
RLI's coverage excess over scheduled and unscheduled underlying insurance.... Its ‘other
insurance’ clause reinforced this limitation: It asserted its role as excess over ‘other primary,
excess or excess-contingent insurance not scheduled on this policy as scheduled underlying
insurance.’



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996242075&pubNum=3484&originatingDoc=I74fc3c0d67b211ddbc7bf97f340af743&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005967042&pubNum=7047&originatingDoc=I74fc3c0d67b211ddbc7bf97f340af743&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005967042&pubNum=7047&originatingDoc=I74fc3c0d67b211ddbc7bf97f340af743&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Flintkote Co. v. General Acc. Assur. Co. of Canada, Not Reported in F.Supp.2d (2008)
2008 WL 3270922


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 30


Id. at 511, 24 Cal.Rptr.3d 588. The court then construed a policy issued by Fireman's Fund that is
very similar to the Hartford policy at issue here.


The insuring clause of the Fireman's Fund policy stated:


Subject to the other provisions of this policy, We will pay on behalf of the
Insured those sums in excess of Primary Insurance that the Insured becomes
legally obligated to pay as damages. The amount We will pay for damages is
limited as described in SECTION III–LIMITS OF INSURANCE.


Id. at 510, 24 Cal.Rptr.3d 588. The “Primary Insurance” was described as a policy issued by
Reliance Insurance Company, and based on these facts, the court held that the Fireman's Fund was
a specific excess policy. Id. (“Thus, Fireman's Fund clearly provided a policy specifically excess
to that of the primary insurer, which was defined as Reliance.”). The California Court of Appeal
explicitly rejected the argument that a conflicting “other insurance” provision made the Fireman's
Fund policy a general excess policy. It stated:


Fireman's Fund, however, points out that its agreement to pay the ‘excess of Primary Insurance’
was expressly made ‘subject to the other provisions of this policy.’ Fireman's Fund argues that
through this conditional language the policy incorporated the ‘other insurance’ clause, thereby
making it, like the RLI policy, excess to both scheduled and unscheduled insurance. The plain
language of the Fireman's Fund agreement, however, provided coverage to the insured upon
exhaustion of the Reliance policy limits. Its insuring language did not clearly and unequivocally
inform the insured that it was excess over all other insurance, primary and excess, but buried
its limitation on the second to the last page in a generally worded ‘other insurance’ clause, a
condition generally accorded judicial disfavor. (Dart Industries, Inc. v. Commercial Union Ins.
Co., supra, 28 Cal.4th at p. 1080, 124 Cal.Rptr.2d 142, 52 P.3d 79.)


Id. at 511, 24 Cal.Rptr.3d 588. In sum, the court held that “when all of the relevant provisions are
read in context, with each clause lending meaning to the other, it is clear from the language of the
RLI agreement that it offers a different level of coverage to its insured than the Fireman's Fund
policy.” Id. at 514, 24 Cal.Rptr.3d 588.


*25  The facts here are essentially identical. The Hartford policy purports to “indemnify the
insured for ultimate net loss in excess of the underlying limit ... to which this insurance applies.”
Chen Dec., Exh. M at 1. The underlying limit is defined as “amounts of the applicable limits of
liability of the underlying insurance as stated in the Schedule of Underlying Insurance Policies
less the amount ....“ Id. at 4, 24 Cal.Rptr.3d 588. The Schedule lists various policies. Id. at
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FLI_CD_0025586, FLI_CD_0025588. The “other insurance” provision of the policy, located on
the last page of the policy, is conflicting, and states that “[t]he insurance afforded by this policy
shall be excess insurance over any other valid and collectible insurance ... available to the Insured,
whether or not described in the Schedule of Underlying Policies, ... whether such other insurance
is stated to be primary, contributing, excess or contingent ....” Id. at 5, 24 Cal.Rptr.3d 588. Thus,
just as in Carmel Development Co., the coverage terms in Section I of the policy, the definition
of underlying limit and attached schedule of underlying policies are sufficient to overcome the
presumption that the Hartford policy is a general excess policy, the conflicting other insurance
provision notwithstanding.


On balance, construing the policy as a whole and mindful of the applicable case law, this court
holds that under Carmel Development Co., the Hartford policy is a specific excess policy. 16


The court further notes that Judge Croskey has cited Carmel Development Co. with approval,
explaining that in this situation, “[i]t was irrelevant that both policies contained excess-only ‘other
insurance’ clauses.” H. Walter Croskey & Rex Heeseman, Insurance Litigation § 8:13.1 (2007).


16 The court finds unpersuasive Flintkote's other untimely arguments to the contrary. First, the
Hartford policy's fleeting self-characterization as an “umbrella” policy does not demonstrate
that all underlying primary insurance must be exhausted. The inclusion of this word does not
undercut the plain meaning of the coverage terms in Section I of the policy, the definition
of underlying limit and the attached schedule of underlying policies. Second, the defense
duty in the Hartford policy attaches to claims “to which th[e] policy applies and which no
underlying insurer is obligated to defend ....“ Chen Dec., Exh. M at 1. This provision does
not aid the court in determining whether the policy is specific excess or general excess. The
relevant question is the scope of the claims to which the policy applies and the identity of
the “underlying insurer[s].” Finally, the notice provisions in clause fourteen of the policy,
pertaining to underlying insurance, do not compel a result contrary to the one reached by
the court.


Travelers Cas. & Surety Co. v. Transcontinental Ins. Co., 122 Cal.App.4th 949, 955–59, 19
Cal.Rptr.3d 272 (2004), does not compel a different result. There, Federal Insurance Company
(“Federal”), provided two types of excess coverage to its insured contractor. Addressing Coverage
A, the court held that the contract language plainly obligated Federal to defend the insured when
the listed “underlying insurance” was exhausted. Id. at 956, 19 Cal.Rptr.3d 272. The court then
compared Coverage A with Coverage B: Whereas Coverage A did not condition a defense upon
exhaustion of other insurance, Coverage B required a defense only when a plaintiff sought damages
“to which no underlying insurance or other insurance applies.” Id. The Carmel Development Co.
court succinctly stated the applicability of Travelers Cas. & Surety Co. to its facts, which were
identical to the case at bar:
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Like Coverage A in Travelers, section 1 of the Fireman's Fund policy obligated Fireman's Fund
to provide coverage when a specific underlying policy, that of Reliance, was exhausted. RLI's
policy, on the other hand, was more akin to Federal's Coverage B by expressly conditioning
the insurer's obligation on the exhaustion of not only the Acceptance limits but also those of
‘any insurance policies available to any insured (whether primary, excess, excess-contingent,
or otherwise).’ (Compare Community Redevelopment Agency v. Aetna Casualty & Surety Co.,
supra, 50 Cal.App.4th at pp. 335, 338 & fn. 6, 57 Cal.Rptr.2d 755 [policy language expressly
conditioned defense obligation on absence of other insurance providing defense].)


*26  126 Cal.App.4th at 516, 24 Cal.Rptr.3d 588. The rationale with respect to Fireman's Fund
applies with identical force to the Hartford policy.


The court does not rule as to the nature of the other excess policies in place between Flintkote and
other insurers since those policies are not before the court. As discussed above, the determination
cannot be made solely on the basis of the “other insurance” provision of the policies. However,
the court encourages the parties, based on the discussion above, to agree upon the character of the
excess policies, whether specific excess or general excess. The court notes that under the standard
espoused in Community Redevelopment Agency, if the excess policy defines either “underlying
limit” or “ultimate net loss” as being in excess to “all other insurance” or the like, the excess policy
is likely a general excess policy.


4. “Drop Down” of Specific Excess Policies
Specific excess policies that provide for coverage for liability only do not automatically “drop
down” to become a substitute primary policy upon unavailability of the covered primary policies.
The excess policy nevertheless remains excess. Whether the excess policy “drops down” to the
level of primary insurer, whereby the excess insurer assumes the obligations of the primary insurer,
including defense obligations, depends on the provisions of the excess policy. At this time, the court
makes no determination as to which excess policies “drop down”—an obligation distinct from and
greater than the obligation to provide coverage—and act in the shoes of primary insurers in case
the primary policies are unavailable. If an excess insurer is required to “drop down” and assume
the responsibilities of a particular primary insurer, then the excess insurer would be considered a
substitute primary insurer. In that situation, the specific excess policy that “dropped down” would
be responsible for liabilities incurred by the primary policy. No recalculations need to be made. If
the amount apportioned to the unavailable primary policy was under the primary's per occurrence
limit, the specific excess policy that drops down would only be responsible for that amount, plus
whatever defense costs were apportioned to the unavailable primary. If the amount apportioned to
the unavailable primary policy is at or greater than the primary's per occurrence limit, then the rules
set forth above—which dictate that all primaries reach their per occurrence limit simultaneously
—would make Aviva liable for its per occurrence limit. Finally, since the parties have not argued
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which specific excess insurers have the duty to “drop down,” the court reserves resolution of this
question for another day.


E. Defense Costs
In light of the above discussion regarding apportionment of liability, the court holds that defense
costs should be shared proportionally amongst the insurers with defense obligations that are found
liable for payment of the underlying claim. For instance, if Aviva is to pay $100,000 to satisfy the
claim, and the other insurers with defense costs obligations are to pay $500,000, $200,000 and
$800,000 respectively, then Aviva is responsible for $100,000 / [$100,000 + $500,000 + $200,000
+ $800,000] = 1/16 of the defense costs. The amount actually paid by other insurers, whether
excess or otherwise, who do not have defense obligations to Flintkote, is irrelevant.


*27  The court notes that unless excess policies provide otherwise, once primary coverage is
unavailable, the defense burden shifts to the excess insurer even if its policy does not expressly
provide for defense coverage. The excess carrier's obligation to defend is implied from its
obligation to cover losses. Aetna Cas. & Surety Co. v. Certain Underwriters at Lloyds of London,
56 Cal.App.3d 791, 804, 129 Cal.Rptr. 47 (1976); see also Pacific Indem. Co. v. Fireman's Fund
Ins. Co., 175 Cal.App. 1191, 1200 (1985).


F. Other Matters
The court now disposes of Aviva's other non-meritorious arguments. First, the court can easily
dismiss Aviva's claim that to the extent that excess insurer's paid before Aviva did, they did
so as volunteers. Accepting this argument, made without supporting legal authority, would turn
insurance law on its head. Specifically, Aviva claims that it should be rewarded for not paying
the claims when it was required to do so under the terms of its policy with Flintkote. Further
demonstrating the absurdity of this argument, Aviva claims that the excess insurers who did pay
—to cover for Aviva's share of the liability—should be punished for performing responsibly. The
court will not indulge this argument any further.


Second, Aviva argues that Flintkote should be judicially estopped from pleading that excess
carriers have no duty to “drop down” vertically. It claims Flintkote's position is inconsistent with
Flintkote's position in a related litigation against other insurers. See Chen Dec., Exh. N (Flintkote's
trial brief in Mt. McKinley Ins. Co. v. The Flintkote Company, Case No. 407641 at the San
Francisco Superior Court). There, with respect to a settlement agreement interpretation, Flintkote
argued against horizontal exhaustion and in favor of vertical exhaustion. This position with respect
to the interpretation of a settlement agreement, however, is not “clearly inconsistent” with its
current position interpreting the underlying insurance policies at issue. See Chen Dec., Exh. V at
13 (trial court decision interpreting the parties' responsibilities under the settlement agreement).
Consequently, judicial estoppel does not apply. See New Hampshire v. Maine, 532 U.S. 742, 749,
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121 S.Ct. 1808, 149 L.Ed.2d 968 (2001) (requiring “clearly inconsistent” positions for judicial
estoppel to apply).


Finally, Aviva's argument that equity demands that the court impute an aggregate limit into the
policy in question is preposterous. Aviva had the option of becoming a signatory to the Wellington
Agreement and it declined. Aviva argues that Flintkote has reached agreements with other non-
aggregate limit insurers imputing an aggregate limit to those policies. 17  Aviva wants the same
treatment. Aviva ignores the fact that it has, to this day, the option of entering into a settlement
agreement with Flintkote. However, instead of reaching an agreement, Aviva chooses to continue
litigating this action while demanding the court provide it with equitable remedies that are more
favorable or as favorable as settling parties. Aviva, having chosen to make a bargain whereby it
was to insure Flintkote, cannot now hide under alleged drafting errors that neglected to include an
aggregate cap or actuarial errors that caused the policy premium to be too low. When determining
who shall be financially responsible for unforeseen liabilities incurred under an insurance policy,
the answer must be the insurer who wrote the policy and received the premium, not the insured
who paid the premium for the insurance coverage.


17 Aviva does not argue that imputing these aggregate caps to the other insurance providers has
led to an increase in its own duty to indemnify or defend.


CONCLUSION
*28  With respect to Aviva's motion for summary judgment, the court finds that: (1) Flintkote is
directly harmed by Aviva's failure to pay on past claims insofar as other insurance is prematurely
exhausted and is unavailable to pay on future claims; (2) under recently executed settlement
agreements containing undisputed assignments, as well as under the Wellington Agreement and
others like it, Flintkote has the authority to assert claims on behalf of its other insurers to recover
amounts those insurers paid in lieu of Aviva; and (3) the claims of the other insurers are equitably
tolled.


With respect to Flintkote's motion for summary judgment, the court adopts a pro rata by per
occurrence standard to determine damages as described above.


IT IS SO ORDERED.


All Citations


Not Reported in F.Supp.2d, 2008 WL 3270922


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Supreme Court of California


MARK GALANTY, Plaintiff and Appellant,
v.


PAUL REVERE LIFE INSURANCE COMPANY, Defendant and Respondent.


No. S073678.
June 19, 2000.


SUMMARY


The trial court granted summary judgment to defendant disability insurer in an insured's action for
coverage under the parties' policy. The disability policy's definitional provisions limited coverage
to a sickness that first manifested itself after the policy's date of issue, and excluded coverage
for preexisting conditions for which symptoms existed prior to the date of issue. The policy also
contained an incontestability clause (Ins. Code, § 10350.2) providing that after two years from
the effective date of the policy, the insurer could not deny a claim on the ground that the sickness
or disability existed before the date of issue. The insured sought coverage based on a disability
caused by AIDS during the policy period. The insured had tested positive for antibodies to HIV
before the policy was issued. (Superior Court of Los Angeles County, No. BC143020, David A.
Workman, Judge.) The Court of Appeal, Second Dist., Div. One, No. B113007, affirmed.


The Supreme Court reversed the judgment of the Court of Appeal and remanded the case to that
court for further proceedings. The court held that the disability policy's definitional provisions and
the incontestability clause were conflicting, and the policy language required in the incontestability
clause took precedence over the other provisions. Thus, the incontestability clause barred the
insurer from denying coverage for the insured's disability, notwithstanding that he tested positive
for antibodies to HIV before the policy was issued. The code does not permit provisions written
by the insurer to make a policy less favorable to the insured than the statutorily required
provisions (Ins. Code, § 10328). Moreover, when any nonrequired provision is in conflict with
any required provision, the required provision governs (Ins. Code, § 10390). These statutory
provisions do not destroy an insurer's liberty to limit the risk it assumes. The insurer was free,
before issuing its policy, to examine the insured's medical condition and to exclude any preexisting
condition “by name or specific description” in the policy (Ins. Code, § 10350.2, form B, par.
(c)). Also, the company could have asked the Insurance Commissioner for permission to modify
the incontestability *369  clause (Ins. Code, § 10323). (Opinion by Werdegar, J., expressing the
unanimous view of the court.)
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HEADNOTES


Classified to California Digest of Official Reports


(1)
Summary Judgment § 26--Appellate Review--Scope.
Following the granting of a motion for summary judgment, the appellate court reviews the moving
papers independently to determine whether there is a triable issue as to any material fact and
whether the moving party is entitled to judgment as a matter of law.


(2)
Insurance Contracts and Coverage § 12--Rules in Aid of Interpretation of Contracts--Interpretation
as Affected by Statutes--Statutory Incontestability Clause.
Any analysis of insurance coverage must begin with the language of the policy. The usual goal of
policy interpretation is to give effect to the mutual intention of the parties, while reading the policy's
language in context with regard to its intended function in the policy. The statutory incontestability
clause, however, invokes different rules of construction. Language required by statute must be
construed to effect not the intent of the parties, but the intent of the Legislature. Therefore, the
rules of statutory construction apply.


(3a, 3b)
Insurance Contracts and Coverage § 36--Avoidance of Policy-- Misrepresentation and
Nondisclosure by Insured--Disability Insurance Limiting Coverage to Sickness That First
Manifests Itself After Policy Date--Existing HIV Status--Effect of Incontestability Clause.
A disability insurance policy which limited coverage to a sickness that first manifested itself after
the policy's date of issue, which excluded coverage for preexisting conditions for which symptoms
existed prior to the date of issue, and which contained an incontestability clause (Ins. Code, §
10350.2) providing that after two years from the effective date of the policy the insurer could
not deny a claim on the ground that the sickness or disability existed before the date of issue,
contained conflicting provisions, and the policy language required by the Insurance Code took
precedence over the other provisions. Thus, the incontestability clause barred the insurer from
denying coverage for the insured's AIDS-related disability, notwithstanding that he had tested
positive for antibodies to HIV before the policy was issued. The code does not permit provisions
written by the insurer to *370  make a policy less favorable to the insured than the statutorily
required provisions (Ins. Code, § 10328). Moreover, when any nonrequired provision is in conflict
with any required provision, the required provision governs (Ins. Code, § 10390). These statutory
provisions do not destroy an insurer's liberty to limit the risk it assumes. The insurer was free,
before issuing its policy, to examine the insured's medical condition and to exclude any preexisting
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condition “by name or specific description” in the policy (Ins. Code, § 10350.2, form B, par. (c)).
Also, the company could have asked the Insurance Commissioner for permission to modify the
incontestability clause (Ins. Code, § 10323).


[See Croskey et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 1997) ¶ 6:651
et seq.]


(4)
Insurance Contracts and Coverage § 36--Avoidance of Policy-- Misrepresentations and
Nondisclosure by Insured--Incontestability Clause-- Disability Insurance.
An incontestability clause does not condone fraud but merely establishes a time limit within which
it must be raised. Incontestability clauses thus function as statutes of limitations upon the right to
maintain certain actions or certain defenses. Such clauses reflect the legislative policy judgment
that it is reasonable and proper to give the insured a guaranty against possible expensive litigation
to defeat his or her claim after the lapse of many years while, at the same time, giving the company
time and opportunity for investigation, to ascertain whether the contract should remain in force.
In the particular context of disability insurance, the Legislature has given insurers the following
protections against fraud: The insurer may use a form of incontestability clause that expressly
preserves its right to void the policy and to deny claims based on fraudulent misstatements at any
time (Ins. Code, § 10350.2, form A). Moreover, if the insurer chooses to use the other form of
incontestability clause (Ins. Code, § 10350.2, form B), the insurer still has two years after issuing
the policy to investigate the insured's medical condition and statements in the application. Only
an insurer that chooses to forgo both contractual protection against fraud and timely verification
of the insured's medical condition runs the risk of having to pay a claim that may turn out to be
related to a sickness that first manifested itself before the policy's inception date.


COUNSEL
Lambda Legal Defense and Education Fund, Jon W. Davidson, Beatrice Dohrn, Catherine
Hanssens; Hedges & Caldwell, Caldwell, Leslie, Newcombe & Pettit and Mary Newcombe for
Plaintiff and Appellant. *371
Bill Lockyer, Attorney General, David S. Chaney and Raymond B. Jue, Deputy Attorneys General,
for the Department of Insurance of the State of California as Amicus Curiae on behalf of Plaintiff
and Appellant.
Law Offices of Robert K. Scott, Robert K. Scott and D. Scott Mohney for United Policyholders
as Amicus Curiae on behalf of Plaintiff and Appellant.
Gianelli & Morris, Robert S. Gianelli and Sherril Nell Babcock for AIDS Project Los Angeles as
Amicus Curiae on behalf of Plaintiff and Appellant.
Michelle Malebranche and Melinda Bird for Protection & Advocacy, Inc., as Amicus Curiae on
behalf of Plaintiff and Appellant.
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Therese M. Stewart; Law Office of Janis E. Eggleston, Janis E. Eggleston; Janet Seldon; Law
Offices of Amitai Schwartz and Amitai Schwartz for the Bar Association of San Francisco, the
AIDS Legal Referral Panel of the San Francisco Bay Area and the Women's Cancer Resource
Center as Amici Curiae on behalf of Plaintiff and Appellant.
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Legal Services as Amicus Curiae on behalf of Plaintiff and Appellant.
Susan Berke Fogel and Sharmila Lodhia for the California Women's Law Center, the Employment
Law Center, the Los Angeles Breast Cancer Early Detection Program, the Wellness Community
of San Diego and the Breast Cancer Fund as Amici Curiae on behalf of Plaintiff and Appellant.
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Versichelli and George J. Keller for American Council of Life Insurers as Amicus Curiae on behalf
of Defendant and Respondent.


WERDEGAR, J.


We granted review to consider the effect of a standard incontestability clause that the Insurance
Code requires policies of disability *372  insurance to include. (Ins. Code, §§ 10350, 10350.2;
except as noted, all further statutory citations are to this code.) The lower courts construed the
clause as permitting an insurer to deny coverage for its insured's disability, caused by AIDS
(acquired immune deficiency syndrome), because the insured tested positive for antibodies to HIV
(human immunodeficiency virus) before the policy was issued. We reverse.


Facts and Procedural Background
This case comes to us from a decision of the Court of Appeal affirming a summary judgment for
defendant Paul Revere Life Insurance Company (Paul Revere). Undisputed evidence adduced in
connection with the motion reveals the following:


In June 1987, plaintiff Mark Galanty had his blood tested for antibodies to HIV. The result was
positive. The lay counselor who reported the result to Galanty told him it could be erroneous,
needed to be confirmed, and did not necessarily mean he was infected with HIV or would ever get
AIDS. Galanty did not take another test at that time.


Galanty's primary care physician, who also certified Galanty's disability, is Dr. Anthony Scarsella.
Although Dr. Scarsella is a family practitioner, the majority of his patients are HIV positive. Dr.
Scarsella first saw Galanty in 1987. Galanty's testimony suggests he told Dr. Scarsella he was
HIV positive at that time, but Dr. Scarsella does not remember when Galanty first said this. In
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May 1988, Galanty came to see Dr. Scarsella with flu symptoms. Dr. Scarsella did not at that time
diagnose Galanty as having AIDS. Instead, he treated Galanty for influenza.


In the fall of 1988, Galanty applied for a policy of disability insurance at his insurance agent's
solicitation. On the later, formal application that became a part of the policy, Galanty answered
“no” to the questions whether he had “ever been treated for or had any known indication
of ... [d]isease or disorder of the heart or circulatory system, lungs, kidneys, bladder, genital or
reproductive organs, brain or nervous system, skin, eyes, ears or speech” and whether he was
“currently receiving any medical advice or treatment.” In response to the question whether he had
“[i]n the past 5 years ... had any medical advice or operation, physical exam, treatment, illness,
abnormality or injury not listed above,” Galanty answered that he had consulted Dr. Anthony
Scarsella in connection with “flu.” The application did not ask *373  whether Galanty had tested
positive for HIV. 1  Paul Revere issued a disability insurance policy to Galanty on March 17, 1989.


1 Prior to 1989, Health and Safety Code former section 199.21, subdivision (f) provided: “The
results of a blood test to detect antibodies to the probable causative agent of acquired immune
deficiency syndrome, which identifies or provides identifying characteristics of the person
to whom the test results apply, shall not be used in any instance for the determination of
insurability or suitability for employment.” (Stats. 1988, ch. 1582, § 1, p. 5731, repealed
by Stats. 1995, ch. 415, § 19.) Legislation effective January 1, 1989, however, permitted an
insurer to deny an application for insurance based on a positive HIV antibody test confirmed
by a second, more reliable test. (Ins. Code, § 799.02, added by Stats. 1988, ch. 1279, § 1, p.
4271; see also Health & Saf. Code, § 120980, subd. (f) [barring the use of HIV test results
to determine insurability, except as provided in Ins. Code, § 799.02].)


Before issuing the policy, Paul Revere requested and received Galanty's medical records from Dr.
Scarsella. The records for Galanty's visit in May 1988 contain the notations “viral syndrome” and
“[i]n UCLA double blind study.” 2  Paul Revere did not at that time ask Galanty to submit to any
tests or examinations or to authorize UCLA to release its research records.


2 Dr. Scarsella subsequently explained that the notation “viral syndrome” referred to Galanty's
flu symptoms rather than to AIDS and that, while HIV infection can present symptoms
similar to flu, he did not at that time associate Galanty's symptoms with HIV or AIDS. The
record does not reflect the subject matter of the University of California at Los Angeles
(UCLA) study.


In July of 1989, Dr. Scarsella first tested Galanty's immune system and found it to be functioning
normally. The record contains no medical information from that point until 1994. On September
1, 1994, Galanty presented a claim to Paul Revere for benefits for total disability due to AIDS and
distal symmetric peripheral neuropathy (DSPN), a neurological condition sometimes associated
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with AIDS that causes numbness and pain in the extremities. Dr. Scarsella certified the diagnosis
of AIDS and DSPN and that Galanty, a court reporter, was no longer able to practice his profession.


Paul Revere initially accepted Galanty's claim and began to pay benefits. Thereafter, the insurer
began to investigate. In February 1995, Paul Revere asked Galanty to provide “the exact date
and facility” at which he first tested positive for HIV and to authorize UCLA to release its
research records. A series of letters ensued, in which Galanty and Paul Revere debated the insurer's
entitlement to the requested information and its relevance to coverage. In April 1995, Paul Revere
ceased paying benefits. Paul Revere did not, however, formally deny Galanty's claim at that time.
Instead, the insurer wrote that Galanty's claim would receive “further attention” upon receipt of
the requested information. Galanty then retained an attorney, who disclosed to Paul Revere that
Galanty had first tested positive for HIV in 1987. The insurer thereupon formally denied coverage.
Explaining its position in a *374  letter to Galanty's attorney, Paul Revere wrote that Galanty's
“current illness manifested itself prior to the date of issue, and therefore it is not a covered sickness
as that term is defined under his policy.”


On March 18, 1996, Galanty sued Paul Revere for breach of the insurance contract and on a variety
of related tort and statutory claims, including breach of the covenant of good faith and fair dealing.
Paul Revere moved for summary judgment on all of Galanty's claims on the grounds that the policy
did not cover his disability and that the insurer, accordingly, had breached no legal duty owed
to him. Paul Revere based its motion on a provision limiting coverage to disabilities caused by
“sickness or disease which first manifests itself after the Date of Issue and while Your Policy is in
force” and on a provision excluding coverage for preexisting conditions. Galanty, in opposition,
relied on the policy's incontestability clause, which bars the insurer from “reduc[ing] or den[ying]
[a claim for benefits] because a sickness or physical condition not excluded by name or specific
description before the date of loss had existed before the Date of Issue.” The superior court granted
the motion and entered judgment for Paul Revere. The Court of Appeal affirmed.


Discussion
The lower courts concluded Paul Revere was entitled to summary judgment because the policy
issued to Galanty did not cover his AIDS-related disability. (1) Following the applicable standard,
we review the moving papers independently to determine whether there is a triable issue as to any
material fact and whether the moving party is entitled to judgment as a matter of law. (See Norgart
v.  Upjohn Co. (1999) 21 Cal.4th 383, 404 [87 Cal.Rptr.2d 453, 981 P.2d 79]; Code Civ. Proc., §
437c.) For the reasons set out below, we conclude the lower courts erred.


(2) Any analysis of coverage must begin with the language of the policy. The usual goal of
policy interpretation is “to give effect to the mutual intention of the parties,” while reading the
policy's “language in context with regard to its intended function in the policy.” (Bank of the
West v. Superior Court (1992) 2 Cal.4th 1254, 1264, 1265 [10 Cal.Rptr.2d 538, 833 P.2d 545].)
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The statutory incontestability clause, however, invokes different rules of construction. Language
required by statute must be construed to effect not the intent of the parties but the intent of the
Legislature. (See Prudential-LMI Com. Insurance v.  Superior Court (1990) 51 Cal.3d 674, 684
[274 Cal.Rptr. 387, 798 P.2d 1230].) Therefore, the rules of statutory construction apply. (State
Farm Mut. Auto. Ins. Co. v. Messinger (1991) 232 Cal.App.3d 508, 519 [283 Cal.Rptr. 493];
Interinsurance Exchange v. Marquez (1981) 116 Cal.App.3d 652, 656 [172 Cal.Rptr. 263].) *375


(3a) Furthermore, the particular incontestability clause the Legislature has mandated for disability
policies (§ 10350.2) takes precedence over other language in the policy. This is a result of
sections 10328 and 10390, which appear in the chapter of the Insurance Code governing disability
insurance. Under section 10328, policy provisions not required by law, such as definitional
provisions, may not “make a policy or any portion thereof less favorable in any respect to the
insured or the beneficiary” than the required provisions, such as the incontestability clause. Under
section 10390, moreover, “[a] policy delivered or issued for delivery to any person in this State
in violation of [the chapter of the Insurance Code governing disability insurance] shall be held
valid but shall be construed as provided in this chapter. When any provision in such a policy is
in conflict with any provision of this chapter, the rights, duties and obligations of the insurer, the
insured and the beneficiary shall be governed by this chapter.”


To analyze coverage in this case, we must therefore consider three provisions of the policy.
These three provisions (1) define covered “Sickness[es],” (2) define, and exclude coverage for,
“Pre-Existing Condition[s],” and (3) bar the insurer from denying benefits for certain preexisting
conditions after the policy has been in effect for two years. The first two provisions were drafted
by Paul Revere. Only the last provision, the incontestability clause, is required by statute. 3


3 Section 10350.2 provides, as relevant here:
“A disability policy shall contain a provision which shall be in one of the two forms set
forth herein. Policies other than noncancellable policies shall use Form A. Noncancellable
policies shall use either Form A or Form B. In Form B the clause in parentheses in paragraph
(a) may be omitted at the insurer's option. Paragraph (a) in Form A shall not be so construed
as to affect any legal requirement for avoidance of a policy or denial of a claim during the
initial two-year period .... ”Form A.
“Time Limit on Certain Defenses: (a) After two years from the date of issue of this policy no
misstatements, except fraudulent misstatements, made by the applicant in the application for
such policy shall be used to void the policy or to deny a claim for loss incurred or disability
(as defined in the policy) commencing after the expiration of such two-year period.
“(b) No claim for loss incurred or disability (as defined in the policy) commencing after two
years from the date of issue of this policy shall be reduced or denied on the ground that a
disease or physical condition not excluded from coverage by name or specific description
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effective on the date of loss had existed prior to the effective date of coverage of this policy.
”Form B.
“Incontestable: (a) After this policy has been in force for a period of two years during the
lifetime of the insured (excluding any period during which the insured is disabled), it shall
become incontestable as to the statements contained in the application.
“(c) [sic] No claim for loss incurred or disability (as defined in the policy) commencing
after two years from the date of issue of this policy shall be reduced or denied on the
ground that a disease or physical condition not excluded from coverage by name or specific
description effective on the date of loss had existed prior to the effective date of coverage
of this policy.” (Fn. omitted.)
The chaptered version of the law mistakenly labeled the second paragraph of form B as
paragraph (c); there is no paragraph (b).


In the language of the policy, Paul Revere contracted to pay benefits for “loss due to ... Sickness,”
and defined “Sickness” as “sickness or disease *376  which first manifests itself after the Date
of Issue and while Your Policy is in force.” Paul Revere excluded coverage for “Pre-Existing
Condition [s]” with this language: “We will not pay benefits for a Pre-Existing Condition if it was
not disclosed on Your application. Pre-Existing Condition means a sickness or physical condition
for which prior to the Date of Issue: [¶] a. Symptoms existed that would cause an ordinarily
prudent person to seek diagnosis, care, or treatment; or [¶] b. Medical advice or treatment was
recommended by or received from a Physician. [¶] Also We will not pay benefits for any loss We
have excluded by name or specific description.” Finally, Paul Revere included this version 4  of
the statutory incontestability clause (cf. § 10350.2, form B): “a. After Your Policy has been in
force for 2 years, excluding any time You are Disabled, We cannot contest the statements in the
application. [¶] b. No claim for loss incurred or Disability that starts after 2 years from the Date
of Issue will be reduced or denied because a sickness or physical condition not excluded by name
or specific description before the date of loss had existed before the Date of Issue.”


4 Paul Revere's version of the incontestability clause deviates in certain respects from
the statutory form. Deviation is permissible, so long as the insurer does not thereby
“make a policy or any portion thereof less favorable in any respect to the insured or the
beneficiary ....” (§ 10328; see also § 10350.) No party has pointed to any relevant difference
between the statutory form and the actual policy language.


As an examination of the relevant policy language indicates, the provisions defining “Sickness”
and “Pre-Existing Condition” appear to conflict with paragraph b of the incontestability clause.
The definitional provisions limit coverage to those disabilities caused by “sickness or disease
which first manifests itself after the Date of Issue ....” The incontestability clause, in contrast, bars
the insurer from “reduc[ing] or den[ying] coverage because a sickness or physical condition not
excluded by name or specific description before the date of loss had existed before the Date of
Issue.”
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The apparent conflict between the definitional provisions and the incontestability clause generated
the present dispute. Paul Revere successfully argued below that the policy did not cover Galanty's
disability because the causative sickness first manifested itself, within the meaning of the
definitional provisions, when Galanty tested positive for antibodies to HIV, about two years before
the policy was issued. Paul Revere asserts that Galanty misleadingly failed to disclose the test
on his application. The company does *377  not, however, seek to rescind the policy for fraud. 5


Instead, Paul Revere defends its denial of coverage as a correct interpretation of the policy that has
nothing to do with Galanty's “fraud or lack of fraud in the procurement of his policy ....” Galanty,
in opposition, argues that the incontestability clause, and its statutory analogue (§ 10350.2, form
B), bar Paul Revere from denying coverage. Invoking the language of the clause, Galanty contends
that Paul Revere may not deny his claim for disability benefits on the ground that the causative
sickness “existed before the Date of Issue,” no matter when it first manifested itself, because he
did not become disabled until more than two years after the date of issue and because the policy
did not exclude the sickness, AIDS, by name or specific description.


5 Paul Revere is currently paying benefits to Galanty, under a reservation of rights, for a
different disability apparently unconnected with AIDS or DSPN.


The dispositive issue may thus be stated as follows: Assuming for the sake of argument that the
sickness causing the insured's disability manifested itself before the policy's date of issue, does
the incontestability clause nevertheless bar the insurer from denying coverage after the policy has
been in effect two years? 6  Ultimately the question is one of statutory construction: Does section
10350.2 place effective, mandatory limits on an insurer's ability to deny disability benefits on
account of a preexisting condition, regardless of when the condition first became manifest?


6 Galanty argues in the alternative that his unconfirmed positive test for antibodies to HIV in
1987 did not constitute a manifestation of AIDS within the meaning of the policy. In view
of the ground on which we reverse, we do not address the argument.


We have not previously addressed this issue. In the only published opinion on point in this state,
the court in McMackin v.  Great American Reserve Ins. Co. (1971) 22 Cal.App.3d 428, 439-440
[99 Cal.Rptr. 227] decided the issue in the insured's favor, although without useful discussion.
Conversely, courts have decided the issue in the insurer's favor in the case before us and in a case
granted and held for this case (Callahan v.  Mutual Life Ins. Co. *  (Cal.App.)). 7


* Reporter's Note: Review granted on August 11, 1999, S079363. On September 13, 2000, the
cause was transferred to Court of Appeal, Second Appellate District, Division Four, with
directions. Opinion was filed December 16, 2000, not for publication.
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7 In United Fidelity Life Ins. Co. v. Emert (1996) 49 Cal.App.4th 941, 944-947 [57 Cal.Rptr.2d
14], the Court of Appeal interpreted the differently worded incontestability clause in a life
and disability insurance policy as barring the insurer from rescinding the policy for fraud.
The insured, who was HIV positive, had falsely represented on his application that he had
no immune deficiency disorder.


The issue has often arisen in other jurisdictions. Considering only those decisions interpreting
functionally identical policy language, the highest *378  courts of Delaware, 8  Hawaii, 9


Maryland, 10  Minnesota 11  and New York 12  have resolved the question in the insured's favor.
Lower state courts, and federal courts applying state law, have done likewise under the laws of
Georgia, 13  Indiana, 14  Michigan 15  and Wisconsin. 16  In contrast, the Supreme Court of New
Jersey 17  has resolved the question in the insurer's favor. So, too, have lower state and federal
courts applying the laws of Arizona, 18  Florida, 19  Massachusetts, 20  Mississippi, 21  Tennessee, 22


and Washington. 23  *379


8 Penn Mut. Life Ins. Co. v. Oglesby (Del. 1997) 695 A.2d 1146, 1149-1152 (answering
certified question); see also Oglesby v. Penn Mut. Life Ins. Co. (D.Del. 1995) 889 F.Supp.
770, 773-779, affirmed by table disposition (3d Cir. 1997) 127 F.3d 1096.


9 Estate of Doe v. Paul Revere Ins. Group (1997) 86 Hawaii 262 [948 P.2d 1103, 1112-1122,
67 A.L.R.5th 743].


10 Mutual Life v. Insurance Comm. (1999) 352 Md. 561 [723 A.2d 891, 895-898].


11 Kersten v. Minnesota Mut. Life Ins. Co. (Minn. 2000) 608 N.W.2d 869, 872-878.


12 New England Mut. Life Ins. Co. v. Doe (1999) 93 N.Y.2d 122 [688 N.Y.S.2d 459, 710
N.E.2d 1060, 1061-1064]; see also Monarch Life Ins. Co. v. Brown (1987) 512 N.Y.S.2d
99, 101-103]; Rackear v. Springfield Fire & Marine Ins. Co. (1965) 48 Misc.2d 707 [265
N.Y.S.2d 715, 717-720] (hospitalization policy); Fisher v. Massachusetts Cas. Ins. Co.
(S.D.N.Y. 1978) 458 F.Supp. 939, 941-945 (applying New York law).


13 The court in Brock v. Guaranty Trust Life Ins. Co. (1985) 175 Ga.App. 275 [333 S.E.2d
158, 160-161], found no coverage for the insured's claim because the policy's definition of
“confinement” had not been satisfied. The court found for the insured, however, on the issue
presented here. (Id. at pp. 159-160.) The federal court in Keaten v. Paul Revere Life Ins.
Co. (5th Cir. 1981) 648 F.2d 299, 300-304, had erroneously predicted that Georgia's courts
would decide the issue for the insurer.
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14 Equitable Life Assur. Soc. of U.S. v. Bell (7th Cir. 1994) 27 F.3d 1274, 1277-1283 (applying
Indiana law); see Wischmeyer v. Paul Revere Life Ins. Co. (S.D.Ind. 1989) 725 F.Supp. 995,
999-1005 (same).


15 Equitable Life Assur. Soc. of U.S. v. Poe (6th Cir. 1998) 143 F.3d 1013, 1017-1020 (applying
Michigan law); Provident Life and Acc. Ins. Co. v. Altman (E.D.Mich. 1992) 795 F.Supp.
216, 220-223 (same). An unpublished decision to the contrary, Weiner v. Paul Revere Life
Ins. Co. (E.D.Mich. July 31, 1991, No. 90-72772) 1991 WL 353370, *2-3, was effectively
overruled by Equitable Life Assur. Soc. of U.S. v. Poe.


16 Peterson v. Equitable Life Assurance Society (W.D.Wis. 1999) 57 F.Supp.2d 692, 700-704.


17 Paul Revere Life Ins. Co. v. Haas (1994) 137 N.J. 190 [644 A.2d 1098, 1103-1104]. In
reaching its decision, the high court of New Jersey rejected other courts' contrary conclusions
about New Jersey law. (See Lindsay v. U.S. Life Ins. Co. (1963) 80 N.J.Super. 465 [194
A.2d 31, 33-35] [major medical insurance policy]; and Manzella v. Indianapolis Life Ins.
Co. (E.D.Pa. 1993) 814 F.Supp. 428, 430-434 [applying New Jersey law].)


18 Button v. Connecticut General Life Ins. Co. (9th Cir. 1988) 847 F.2d 584, 587-589 (applying
Arizona law).


19 Allen v. Aetna Life Ins. Co. (5th Cir. 1977) 563 F.2d 1240, 1241-1242 (applying Florida law
to accidental death policy).


20 Massachusetts Casualty Insurance Co. v. Forman (5th Cir. 1975) 516 F.2d 425, 427-431
(applying Massachussetts law).


21 Neville v. American Republic Ins. Co. (5th Cir. 1990) 912 F.2d 813, 814-815 (applying
Mississippi law).


22 Krakowiak v. Paul Revere Life Ins. Co. (Tenn.Ct.App. June 7, 1996, No. 01-A-01-9511-
CH00541) 1996 WL 303661, *2-7.


23 Jack v. Paul Revere Life Ins. Co. (1999) 97 Wn.App. 314 [982 P.2d 1228, 1230-1235].


To understand why courts have split on this issue, and to evaluate the parties' arguments, some
knowledge of the history of the incontestability clause mandated in section 10350.2 is necessary.
Incontestability clauses first appeared in life insurance policies in the middle of the 19th century as
a feature offered voluntarily by insurers. Such clauses were intended to promote the sale of policies
to a public generally distrustful of insurers, and to address the perception that insurers tended
to avoid paying benefits because of minor misstatements in applications for insurance. Although
one state required life insurance policies to contain incontestability clauses as early as 1873, such
laws did not appear on a wide scale until this century. Their principal motivation appears to have
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been the work of the Armstrong Commission, which in 1906 investigated charges of corruption,
fraud and dishonesty in the insurance industry in New York. Later that year, a national conference
of governors, attorneys general and insurance commissioners formed a Committee on Uniform
Legislation, which drafted a model life insurance policy containing an incontestability clause.
Many states passed statutes requiring incontestability clauses based on that model. That model, in
turn, became the basis of a model incontestability clause statute drafted by the National Association
of Insurance Commissioners (NAIC) in 1946 and subsequently adopted by many states. (See
generally Note, AIDS and the Incontestability Clause (1990) 66 N.D. L.Rev. 267, 268-270.)


Incontestability clauses written to conform to statutes based on the 1906 and 1946 models
generated much litigation. The function of the clause remained unsettled for many years. “The only
generally accepted certainty was that the incontestability clause was clearly meant to remove fraud
as a defense after the passage of two years.” (Note, AIDS and the Incontestability Clause, supra, 66
N.D. L. Rev. at p. 272.) Such a clause typically provided, without much elaboration, that a policy
was “incontestable after it [had] been in force during the lifetime of the insured for two years”
except, in some instances, for nonpayment of premiums or military service in time of war. While
life insurance policies frequently did (and still do) include coverage for disability, the insurer was
typically permitted to exclude disability benefits from the scope of the incontestability clause. The
standard clause's rather general language led to conflict over the scope of incontestability: Did a
clause declaring the policy “incontestable” after two years simply bar the insurer from challenging
the policy's validity, or did it bar the insurer from asserting all defenses not expressly preserved
in the incontestability clause?


A few courts took the position that an incontestability clause barred all defenses by the insurer,
including the defense that a claim was not covered. In *380  Jordon v. Western States Life Ins. Co.
(1952) 78 N.D. 902 [53 N.W.2d 860], for example, the Supreme Court of North Dakota held that
a statutorily required clause making a life insurance policy “incontestable after two years from the
date of issue” barred the insurer from denying a claim for death caused by air travel, even though
the policy expressly excluded death by air travel as a covered risk. In the court's view, “writers of
standard form policies must, by statutory mandate, bind themselves, when two years have elapsed
after the issuance of a policy of life insurance, to pay the full amount stated in the principal insuring
clause thereof upon proof of the fact of death alone, unless of course the premiums have not been
paid or the provisions relating to military and naval service have been violated.” (53 N.W.2d at
p. 864.) The court rejected, as contrary to the statutory mandate, the insurer's effort to modify the
incontestability clause to exclude air travel. (Id. at pp. 863-866.)


In contrast, the majority of courts concluded that an incontestability clause did not bar the insurer
from asserting the defense of lack of coverage. The seminal decision is Metropolitan Life Ins. Co.
v.  Conway (1930) 252 N.Y. 449 [169 N.E. 642]. In that case, the New York Superintendent of
Insurance had refused an insurer's request for permission to include in its life insurance policies
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a rider excluding coverage for travel by aircraft. In the superintendent's view, the rider was
inconsistent with the state's statute requiring all policies of life insurance to include a standard
incontestability clause. In other words, the superintendent interpreted the incontestability clause
as barring the insurer from raising all defenses not expressly preserved in that clause. The court,
in an opinion written by Chief Judge Cardozo, disagreed. In the court's view, “the rider and the
statute ... [were] consistent and harmonious. The provision that a policy shall be incontestable after
it has been in force during the lifetime of the insured for a period of two years is not a mandate as
to coverage, a definition of the hazards to be borne by the insurer. It means only this, that within
the limits of the coverage the policy shall stand, unaffected by any defense that it was invalid in
its inception, or thereafter became invalid by reason of a condition broken.” (169 N.E. at p. 642.)


The decision in Metropolitan Life Ins. Co. v.  Conway, supra, 169 N.E. 642 was very influential.
In 1947, insurance industry associations formed the so-called Holland Committee, which
promulgated a new model incontestability-clause statute embodying the holding of Conway. The
new model clause expressly resolved the conflict between coverage and incontestability, in these
words: “A clause in any policy of life insurance providing that such policy shall be incontestable
after a specified period shall preclude only a contest of the validity of the policy, and shall not
preclude the assertion at any time of defenses based upon provisions in the policy which exclude
or *381  restrict coverage, whether or not such restrictions are excepted in such clause.” (Note,
AIDS and the Incontestability Clause, supra, 66 N.D. L. Rev. at p. 276.) Many states, including
California, subsequently adopted incontestability clause statutes influenced by Conway and the
Holland Committee's model statute. Section 10113.5, which sets out the incontestability clause
required in life insurance policies delivered in this state, expressly provides that the clause “shall
not be construed to preclude at any time the assertion of defenses based upon policy provisions
that exclude or restrict coverage.” (Id., subd. (c); see Note, AIDS and the Incontestability Clause,
supra, 66 N.D. L. Rev. at pp. 275-276.)


The incontestability clause required in disability policies has very different language than the
clause required in life insurance policies, and additional history. Section 10350.2, which governs
disability policies, was based on the Uniform Individual Accident and Sickness Policy Provisions
Law promulgated by the NAIC in 1950. Section 10350.2 was enacted in California the next
year at the recommendation of the state's Insurance Commissioner, who had served on the NAIC
committee responsible for the uniform law. 24  (See John Hancock Mut. Life Ins. Co. v. Greer
(1998) 60 Cal.App.4th 877, 882 [71 Cal.Rptr.2d 48].)


24 Amicus curiae AIDS Project Los Angeles asks us to take judicial notice of Insurance
Commissioner Maloney's 1951 letter to Governor Warren recommending approval of
Assembly Bill No. 524 (1951 Reg. Sess.) (Stats. 1951, ch. 570, § 11, pp. 1724-1725),
which reflected the NAIC uniform law, and other materials from the Governor's files,
including additional letters recommending approval of the bill, executive branch memoranda
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reflecting the Insurance Commissioner's participation in the NAIC, and Assembly Bill No.
524 itself. The motion is granted. (See Cal. Law Revision Com. com., 29B West's Ann.
Evid. Code (1995 ed.) foll. § 450, p. 420 [“Under the Evidence Code, as under existing law,
courts may consider whatever materials are appropriate in construing statutes, determining
constitutional issues, and formulating rules of law. That a court may consider legislative
history ..., materials that ... indicate contemporary opinion, and similar materials is inherent
in the requirement that it take judicial notice of the law.”].)


Section 10350.2 offers a choice of two forms, labeled A and B, to insurers writing noncancellable
policies of disability insurance, such as the policy Paul Revere issued to Galanty. The first
paragraph of each form addresses challenges to the validity of the policy, but differs depending on
the form. Form A expressly permits the insurer to defend claims based on fraudulent misstatements
by the insured, in these words: “After two years from the date of issue of this policy no
misstatements, except fraudulent misstatements, made by the applicant in the application for such
policy shall be used to void the policy or to deny a claim for loss incurred or disability (as defined
in the policy) commencing after the expiration of such two-year period.” (§ 10350.2, form A, par.
(a), italics added.) Form A thus offers insurers greater protection against fraud by insureds than
the incontestability clause *382  required in life insurance policies. The latter does not permit
the insurer, in most cases, 25  to challenge the policy or its own liability on account of fraudulent
statements by the insured in the application for insurance after the period of contestability has run.
(See generally Amex Life Assurance Co. v.  Superior Court, supra, 14 Cal.4th 1231.)


25 Following the decision in Amex Life Assurance Co. v. Superior Court (1997) 14 Cal.4th 1231
[60 Cal.Rptr.2d 898, 930 P.2d 1264], the Legislature amended sections 10113.5 and 10206
to declare “void from its inception” “any purported insurance contract” “if photographic
identification is presented during the application process, and if an impostor is substituted
for a named insured in any part of the application process ....” (Stats. 1998, ch. 184, § 1.)


Paul Revere chose not to use form A. Instead, the insurer used form B, which does not permit
challenges to the validity of the policy based on fraudulent misstatements after the period of
contestability has run. Form B, in its first paragraph, provides: “After this policy has been in
force for a period of two years during the lifetime of the insured (excluding any period during
which the insured is disabled), it shall become incontestable as to the statements contained in the
application.” (§ 10350.2, form B, par. (a).) The choice of form B over form A has been described as
“a calculation that includes marketing inducements ....” (New England Mut. Life Ins. Co. v.  Doe,
supra, 710 N.E.2d at p. 1064; see also Equitable Life Assur. Soc. of U.S. v.  Bell, supra, 27 F.3d
at p. 1279.) In other words, by choosing form B an insurer gives up, after two years, the right to
assert the defense of fraud in order to make the policy more attractive to consumers and, thus, more
saleable. 26  During the two-year period of contestability, however, the insurer may investigate the
insured's statements in the application, and the policy remains subject to rescission for fraud.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS450&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS450&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS10350.2&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS10350.2&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=14CAL4TH1231&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004040&cite=14CAL4TH1231&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997056769&pubNum=661&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000214&cite=CAINS10350.2&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999090332&pubNum=578&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_578_1064&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_1064 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999090332&pubNum=578&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_578_1064&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_1064 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994137958&pubNum=506&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_506_1279&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1279 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994137958&pubNum=506&originatingDoc=I9b2e126cfab611d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_506_1279&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_506_1279 





Galanty v. Paul Revere Life Ins. Co., 23 Cal.4th 368 (2000)
1 P.3d 658, 97 Cal.Rptr.2d 67, 00 Cal. Daily Op. Serv. 4891...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 15


26 “ 'Incontestability clauses are generally ”included in the policies to affect their saleability.“
Even when such clauses are required by statute, insurance agents undoubtedly point out
the clause to potential buyers and explain that coverage may not be denied after a period
of time. Thus, it follows that when given the choice between two clauses, an insurance
company would choose the clause that would result in increased sales or in some other benefit
to the company. If potential fraud was enough of a threat to the insurance company, the
company could have chosen the option that offered long-term protection against fraud.' ”
(New England Mut. Life Ins. Co. v. Doe, supra, 710 N.E.2d at p. 1064, quoting Note, Liar's
Poker: The Effect of Incontestability Clauses After Paul Revere Life Insurance Co. v.Haas
(1995) 1 Conn. Ins. L.J. 225, 233-234.)


The second paragraph of each form set out in section 10350.2 is identical. This paragraph,
which contains the language that primarily concerns us, addresses denials of coverage based on
preexisting conditions (as opposed to claims for recission, which the first paragraph addresses).
The second paragraph provides: “No claim for loss incurred or disability (as defined in the policy)
commencing after two years from the date of issue of this policy shall be reduced or denied on the
ground that a disease or physical condition *383  not excluded from coverage by name or specific
description effective on the date of loss had existed prior to the effective date of coverage of this
policy.” (§ 10350.2, form A, par. (b); id., form B, par. (c).)


This language differs radically from the language of the incontestability clause required in life
insurance policies. The life insurance incontestability clause, as noted, expressly permits “the
assertion of defenses based upon policy provisions that exclude or restrict coverage.” (§ 10113.5,
subd. (c); see ante, at p. 381.) In contrast, the disability insurance incontestability clause expressly
affects coverage by disallowing the defense “that a disease or physical condition not excluded
from coverage by name or specific description effective on the date of loss had existed prior
to the effective date of coverage of this policy.” (§ 10350.2, form A, par. (b); id., form B, par.
(c).) Explanatory comments prepared by the NAIC described this aspect of the model law as
“introduc[ing] a new principle in accident and sickness insurance by guarantying to the insured
that, after the policy has been in force for three years, 27  no claim will be denied on the basis
of misstatements in the application or on the contention that any infirmity existed prior to the
date of issue of the policy.” (NAIC, Explanatory Comments on the Uniform Individual Accident
and Sickness Policy Provisions Law Adopted in June 1950, p. 3 (hereafter NAIC, Explanatory
Comments).) The NAIC also described the provision as effecting “[t]he surrender by the insurer,
after three years, of the right to base a defense upon a misstatement in the application or upon prior
origin of any condition.” (Ibid.)


27 The Legislature reduced the period of contestability to two years in 1993, as part of the
Health Insurance Access and Equity Act. (Stats. 1993, ch. 1210, § 7, p. 6946.) The same
act contained a variety of provisions intended to protect access to insurance for persons
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with HIV. The act also prohibited ”postclaims underwriting,“ defined as ”the rescinding,
canceling, or limiting of a policy or certificate due to the insurer's failure to complete medical
underwriting and resolve all reasonable questions arising from written information submitted
on or with an application before issuing the policy or certificate.“ (§ 10384.)


This background illuminates the parties' arguments. Paul Revere contends it has no obligation,
despite the incontestability clause, to pay benefits for Galanty's disability (AIDS and DSPN)
because the causative sickness first manifested itself, in the form of a positive HIV test, before the
policy was issued. Paul Revere thus seeks to harmonize the policy provisions defining the scope
of coverage with the incontestability clause. Galanty, in opposition, argues that Paul Revere may
not deny a claim for disability benefits, no matter when the causative sickness first existed, so long
as he did not become disabled until more than two years after the policy's date of issue. Galanty
would, thus, find a conflict between the coverage provisions and the incontestability clause, and
resolve the conflict by giving priority to the latter. *384


Paul Revere begins its argument by assuming that incontestability clauses do not affect
coverage and that the Legislature, in adopting section 10350.2, shared that assumption. That an
incontestability clause does not affect coverage is, as we have seen, the prevailing interpretation
of the standard clause contained in many life insurance policies. (See Metropolitan Life Ins. Co. v.
Conway, supra, 169 N.E. at pp. 642-644, and the discussion, ante, at p. 380 et seq.) The assumption
is consistent, Paul Revere notes, with the general principle that “an insurer has a right to limit
the policy coverage in plain and understandable language, and is at liberty to limit the character
and extent of the risk it undertakes to assume ....” (VTN Consolidated, Inc. v. Northbrook Ins. Co.
(1979) 92 Cal.App.3d 888, 892 [155 Cal.Rptr. 172]; see also Merril & Seeley, Inc. v. Admiral
Ins. Co. (1990) 225 Cal.App.3d 624, 630 [275 Cal.Rptr. 280].) If we accept these premises (to
continue Paul Revere's argument), we must construe the incontestability clause to be consistent
with the clauses defining coverage. This might be accomplished by construing the incontestability
clause as if it included the following italicized words: “No claim for loss incurred or Disability that
starts after 2 years from the Date of Issue will be reduced or denied because a sickness or physical
condition not excluded by name or specific description before the date of loss had existed” but
not manifested itself “before the Date of Issue.” Read in this way, the clauses defining coverage
would not conflict with the incontestability clause because the former would create coverage only
for a disability caused by a “sickness or disease which first manifests itself after the Date of
Issue ....” The net effect of such a construction would be to guarantee coverage for an insured
who had no reason to suspect sickness (i.e., had an unmanifested sickness) at the time he or
she applied for insurance, but not for an insured who had, in the words of the clause defining
preexisting conditions, “symptoms . . . that would [have] cause[d] an ordinarily prudent person
to seek diagnosis, care, or treatment” (i.e., had a manifested sickness). This argument was first
articulated, and accepted, in Massachusetts Casualty Insurance Co. v.  Forman, supra, 516 F.2d
425, 428-430. Most of the courts that have decided the present issue in the insurer's favor have
relied on Forman. (See ante, at pp. 378-379, fns. 17-23.)
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Paul Revere's argument has serious flaws, beginning with the assumption on which it depends.
In the present context, the assumption that an incontestability clause cannot affect coverage is
erroneous. The assumption, as noted, finds its origin in Chief Judge Cardozo's explanation that an
incontestability clause “is not a mandate as to coverage, a definition of the hazards to be borne
by the insurer. [The clause] means only this, that within the limits of the coverage the policy
shall stand, unaffected by any defense that it was invalid in its inception, or thereafter became
invalid by reason of a condition broken.” *385  (Metropolitan Life Ins. Co. v.  Conway, supra, 169
N.E. at p. 642.) This explanation makes perfect sense in its original context: a conflict between
an incontestability clause in a life insurance policy, providing simply that the policy “shall be
incontestable” after two years, and a provision excluding coverage for a specific hazard, namely,
travel by aircraft. (Ibid.) But the proposition that no incontestability clause, regardless of wording,
can ever affect coverage has no logical force in the present context of a statutorily required (§
10350.2) clause that expressly bars the insurer, after two years, from denying coverage “because
a sickness or physical condition not excluded by name or specific description before the date of
loss had existed before the Date of Issue.”


Nor does California law support Paul Revere's position. To be sure, the courts of this state have
frequently stated that incontestability clauses do not affect coverage. No court, however, has relied
on that proposition to permit an insurer to assert a defense specifically prohibited by the language
of an incontestability clause. 28


28 Except, of course, in the decision on review and in the case granted and held for this case
(see ante, at p. 377).


In New York Life Ins. Co. v.  Hollender (1951) 38 Cal.2d 73 [237 P.2d 510], this court held that
an incontestability clause in a life and disability insurance policy did not preclude the insurer
from adjusting disability benefits to reflect the insured's true age, rather than the false age stated
on the application. The court quoted and relied on Chief Judge Cardozo's statement to the effect
that an incontestability clause “ 'is not a mandate as to coverage ....' ” (Id. at p. 79, quoting from
Metropolitan Life Ins. Co. v.  Conway, supra, 169 N.E. at p. 642.) The policy in question, however,
expressly authorized the insurer to adjust benefits for the insured's true age, in these words: “ 'If the
age of the insured has been misstated, the amount payable hereunder shall be such as the premium
paid would have purchased at the correct age.' ” (New York Life Ins. Co. v.  Hollender, supra,
38 Cal.2d at p. 76.) Furthermore, the policy's incontestability clause expressly excluded disability
benefits from its scope. (Ibid.) Most importantly, the incontestability clause was not the clause
required by section 10350.2, but the different clause typically required at that time in life insurance
policies. (Hollender, at p. 76.)
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The decisions in John Hancock etc. Ins. Co. v.  Markowitz (1944) 62 Cal.App.2d 388 [144 P.2d
899] (Markowitz) and Cohen v.  Metropolitan Life Ins. Co. (1939) 32 Cal.App.2d 337 [89 P.2d
732] (Cohen) are similar. In each case, the Court of Appeal permitted the insurer under a policy of
life and disability insurance to disclaim coverage for the insured's disability, despite the standard
life insurance incontestability clause, because the causative sickness predated the policy. The court
in Markowitz reasoned that “an *386  incontestab[ility] clause does not operate to extend the
coverage of a policy to a disease contracted before the issuance of the policy.” (Markowitz, supra,
62 Cal.App.2d at p. 397.) Likewise, the court in Cohen observed that “[a]n incontestab[ility] clause
in an insurance policy does not extend the coverage beyond the terms of the policy. Therefore,
it does not relieve the insured ... from the burden of proving that the disease from which he
is suffering originated and occurred after the issuance of the policies ....” (Cohen, supra, 32
Cal.App.2d at p. 346.) Both courts relied on Apter v.  Home Life Ins. Co. of New York (1935) 266
N.Y. 333 [194 N.E. 846, 848, 98 A.L.R. 1281], which in turn relied on Chief Judge Cardozo's
explanation in Metropolitan Life Ins. Co. v.  Conway, supra, 169 N.E. at page 642. (See ante,
at p. 384.) Unlike the incontestability clause required by section 10350.2, however, the clauses
construed in Markowitz and Cohen did not purport to bar the insurer from denying a claim “because
a sickness or physical condition not excluded by name or specific description before the date of
loss had existed before the Date of Issue.” Instead, the clauses at issue in those cases provided in
relevant terms simply that the policies “shall be incontestable” after they had been in force for the
requisite period of time, except for nonpayment of premiums. (Markowitz, supra, 62 Cal.App.2d
at pp. 395-396; Cohen, supra, 32 Cal.App.2d at p. 341.) The incontestability clause construed in
Cohen, moreover, expressly excluded disability benefits from its scope. (Cohen, supra, at p. 341.)
These decisions, in short, do not support the insurer's position.


The next flaw in Paul Revere's argument is that it depends upon an unexpected and inobvious,
if not unnatural, definition of the term “existed.” The insurer would construe the incontestability
clause as barring the insurer from denying coverage for a sickness that existed before the policy
without manifestation, but not for a sickness that manifested itself before the policy was issued.
“Existed” would, thus, mean “existed without manifestation.”


The argument is not convincing. In saying that something exists, one does not normally entertain
unarticulated mental reservations about manifestation. Certainly the Legislature might have used
the term in this way, if it had labored under the belief that an incontestability clause, by its very
nature, could not affect coverage. But there is no good reason to attribute such a belief to the
Legislature. As already noted, the NAIC model statute the Legislature adopted as section 10350.2,
form B, was understood by its drafters, including the Insurance Commissioner who urged the law's
adoption, as “introduc[ing] a new principle in accident and sickness insurance by guarantying [sic]
to the insured that, after the policy has been in force for three years, no claim will be denied on the
basis of misstatements in the application or on the contention that any infirmity existed prior to the
date of *387  issue of the policy.” (NAIC, Explanatory Comments, supra, at p. 2; see also ante,
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at p. 381, fn. 24.) Form B thus represented a clean break from the line of authority beginning with
Metropolitan Life Ins. Co. v.  Conway, supra, 169 N.E. 642, in which Chief Judge Cardozo had
interpreted the incontestability clause typically found in life insurance policies as preserving the
defense of lack of coverage. (See ante, at p. 380 et seq.) It is, moreover, hard to imagine a clearer
statement of intent to bar denials of coverage for preexisting conditions than to require coverage
even of those conditions concealed from the insurer by misstatements in the application. (See §
10350.2, form B.)


For these reasons, to recognize a conflict between the statutory incontestability clause on one
hand, and the policy's definitional and coverage provisions on the other, is unavoidable. The
former bars the insurer from denying coverage “because a sickness or physical condition ... had
existed before the Date of Issue.” The latter purport to limit coverage to disabilities caused by
“sickness or disease which first manifests itself after the Date of Issue,” and to exclude coverage
for preexisting conditions that were “not disclosed on [the] application.” Having acknowledged the
conflict, the resolution is clear: Policy language required by the Insurance Code takes precedence
over other policy language. The code does not permit provisions written by the insurer, such as
the provisions in Paul Revere's policy defining sicknesses and preexisting conditions, to “make
a policy or any portion thereof less favorable in any respect to the insured ... than the [statutory]
provisions” (§ 10328), such as the incontestability clause. Moreover, when any nonrequired policy
provision, such as a definitional provision, “is in conflict” with any required provision, such as the
incontestability clause, “the rights, duties and obligations of the insurer [and] the insured ... shall
be governed by” the required provisions. (§ 10390.) In short, the incontestability clause controls.


These statutory provisions, contrary to Paul Revere's argument, do not destroy an insurer's liberty
to limit the character and extent of the risk it undertakes to assume. Paul Revere was free, before
issuing its policy to Galanty, to examine his medical condition and to exclude any preexisting
condition “by name or specific description” in the policy. (§ 10350.2, form B, par. (c).) The
statutory incontestability clause permits and respects such exclusions. (Ibid.) Moreover, if Paul
Revere in drafting its policy had perceived a conflict between the incontestability clause and the
scope of coverage it wished to provide, the company could have asked the Insurance Commissioner
for permission to modify the incontestability clause. *388  (§ 10323.) 29  Other courts have found,
in an insurer's failure to request a modification of the statutory incontestability clause, apparently
sufficient reason to reject the argument that policy provisions defining sicknesses and preexisting
conditions nullify the incontestability clause. (E.g., New England Mut. Life Ins. Co. v. Doe, supra,
710 N.E.2d at pp. 1063-1064; Penn Mut. Life Ins. Co. v. Oglesby, supra, 695 A.2d at pp. 1150-1151;
Estate of Doe v.  Paul Revere Ins. Group, supra, 948 P.2d at p. 1116, fn. 22; Equitable Life Assur.
Soc. of U.S. v.  Bell, supra, 27 F.3d at pp. 1282-1283.)


29 Section 10323 provides: “If any provision set forth in Article 4a or 5a of this chapter
[governing disability insurance] is in whole or in part inapplicable to or inconsistent with
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the coverage provided by a particular form of policy the insurer, with the approval of the
commissioner, shall omit from such policy any inapplicable provision or part of a provision,
and shall modify any inconsistent provision or part of the provision in such manner as to
make the provision as contained in the policy consistent with the coverage provided by the
policy.”


Paul Revere, as mentioned at the outset, does not assert that Galanty's fraud, or lack of fraud, in
the procurement of his policy is determinative. It is nevertheless appropriate, however, to address
the argument that enforcing the statutory incontestability clause as written will reward dishonest
applicants for disability insurance and place an undue burden on insurers to cover undisclosed
risks. We recently rejected the same argument. (4) An incontestability clause “does not condone
fraud but merely establishes a time limit within which it must be raised.” (Amex Life Assurance
Co. v.  Superior Court, supra, 14 Cal.4th at p. 1237.) Incontestability clauses thus function as “ '
”statute[s] of limitations upon the right to maintain certain actions or certain defenses ....“ ' ” (Ibid.)
Such clauses reflect the legislative policy judgment that it is reasonable and proper to give the
insured “ ' ” 'a guaranty against possible expensive litigation to defeat his claim after the lapse of
many years' “ ' ” while, at the same time, “ ' ” 'giv [ing] the company time and opportunity for
investigation, to ascertain whether the contract should remain in force.' “ ' ” (Id. at p. 1238.)


In the particular context of disability insurance, the Legislature has given insurers the following
protections against fraud: The insurer may use a form of incontestability clause that expressly
preserves its right to void the policy and to deny claims based on fraudulent misstatements at any
time. (§ 10350.2, form A.) Moreover, if the insurer chooses to use the other form of incontestability
clause (id., form B), the insurer still has two years after issuing the policy to investigate the
insured's medical condition and statements in the application. Only an insurer, like Paul Revere
in the case before us, that chooses to forgo both contractual protection against fraud and timely
verification of the insured's medical condition runs the risk of having to pay a claim that may turn
out to be related to a sickness that first manifested *389  itself before the policy's inception date.
Under these circumstances, there is nothing unfair in the Legislature's evident policy judgment that
any risk of fraud is outweighed, after the period of contestability has run, by the need to protect the
value of the policy to the insured and to reduce litigation. (Amex Life Assurance Co. v.  Superior
Court, supra, 14 Cal.4th at p. 1231.) “ ' ” 'To hold otherwise would be to permit such a clause in
its unqualified form to remain in a policy as a deceptive inducement to the insured.' “ ' ” (Id. at p.
1246, quoting Dibble v.  Reliance Life Ins. Co. (1915) 170 Cal. 199, 206 [149 P. 171].)


(3b) In conclusion, the incontestability clause bars Paul Revere from denying coverage for
Galanty's disability, whether or not the causative sickness first manifested itself before the policy's
date of issue. In holding to the contrary, the lower courts erred. The summary judgment for Paul
Revere must therefore be reversed.
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Despite this conclusion, Paul Revere argues we should nevertheless affirm the judgment in its
favor on Galanty's claims for bad faith and emotional distress. The superior court did not separately
consider these claims. Instead, it reasoned that all of Galanty's remaining claims necessarily lacked
merit because Paul Revere's denial of coverage was lawful and reasonable. The Court of Appeal,
which affirmed, also did not address these claims. Accordingly, without intimating any view on the
merits, it is appropriate to direct the Court of Appeal to consider the remaining claims on remand.


Disposition
The judgment of the Court of Appeal is reversed and the case remanded to that court for further
proceedings.


George, C. J., Mosk, J., Kennard, J., Baxter, J., Chin, J., and Brown, J., concurred. *390
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59 Cal.4th 277
Supreme Court of California


HARTFORD CASUALTY INSURANCE COMPANY, Plaintiff and Respondent,
v.


SWIFT DISTRIBUTION, INC. et al., Defendants and Appellants.


No. S207172
|


June 12, 2014.


Synopsis
Background: Liability insurer brought action against insured for declaratory judgment that insurer
had no duty to defend an underlying action. The Superior Court, Los Angeles County, No.
BC442537, Debre K. Weintraub, J., granted summary judgment for insurer. Insured appealed.
The Court of Appeal affirmed. Insured petitioned for review. The Supreme Court granted review,
superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Liu, J., held that:


[1] action based on advertisements for product that resembled and had similar name to competitor's
product was not within “product disparagement” coverage, under personal and advertising injury
provisions, disapproving Travelers Property Casualty Company of America v. Charlotte Russe
Holding, Inc., 207 Cal.App.4th 969, 144 Cal.Rptr.3d 12, and


[2] insured's advertisement that its product was “superior” did not give rise to a claim for
disparagement of competitor's product.


Affirmed.


Opinion, 148 Cal.Rptr.3d 679, superseded.


Procedural Posture(s): Petition for Discretionary Review; Judgment; Complaint for Declaratory
Relief; Motion for Summary Judgment.
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West Headnotes (22)


[1] Insurance In general;  standard
Unlike the liability insurer's obligation to indemnify, which is only determined when the
insured's underlying liability is established, the duty to defend must be assessed at the very
outset of a case.


8 Cases that cite this headnote


[2] Insurance In general;  standard
A liability insurer may have a duty to defend even when it ultimately has no obligation
to indemnify, either because no damages are awarded in the underlying action against the
insured, or because the actual judgment is for damages not covered under the policy.


9 Cases that cite this headnote


[3] Insurance In general;  standard
An insurer owes a broad duty to defend against claims that create a potential for indemnity
under the insurance policy, even where the evidence suggests, but does not conclusively
establish, that the loss is not covered.


14 Cases that cite this headnote


[4] Insurance Pleadings
Insurance Matters beyond pleadings
Determination of the duty to defend under a liability policy depends, in the first instance,
on a comparison between the allegations of the complaint and the terms of the policy, but
the duty also exists where extrinsic facts known to the insurer suggest that the claim may
be covered.


12 Cases that cite this headnote


[5] Insurance Matters beyond pleadings
Extrinsic facts known to the liability insurer sufficient to give rise to a duty to defend
include all facts, both disputed and undisputed, that the insurer knows or becomes aware of
from any source, if not at the inception of the third party lawsuit, then at the time of tender.
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4 Cases that cite this headnote


[6] Insurance Pleadings
Insurance Matters beyond pleadings
That the precise causes of action pled by the third party complaint may fall outside policy
coverage does not excuse the duty to defend under a liability policy where, under the facts
alleged, reasonably inferable, or otherwise known, the complaint could fairly be amended
to state a covered liability.


13 Cases that cite this headnote


[7] Insurance Pleadings
Insurance Matters beyond pleadings
Insurance Termination of duty;  withdrawal
If any facts stated or fairly inferable in the complaint, or otherwise known or discovered by
the insurer, suggest a claim potentially covered by the policy, the liability insurer's duty to
defend arises and is not extinguished until the insurer negates all facts suggesting potential
coverage.


33 Cases that cite this headnote


[8] Insurance In general;  standard
In general, doubt as to whether an insurer owes a duty to defend must be resolved in favor
of the insured.


15 Cases that cite this headnote


[9] Insurance In general;  standard
While the duty to defend under a liability policy is broad, it is not unlimited; it is measured
by the nature and kinds of risks covered by the policy.


9 Cases that cite this headnote


[10] Insurance In general;  standard
Insurance Burden of proof
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In an action seeking declaratory relief concerning a duty to defend, the insured must prove
the existence of a potential for coverage, while the insurer must establish the absence of
any such potential; in other words, the insured need only show that the underlying claim
may fall within policy coverage, while the insurer must prove it cannot.


17 Cases that cite this headnote


[11] Insurance Pleadings
A liability insurer may be excused from a duty to defend only when the third party
complaint can by no conceivable theory raise a single issue which could bring it within
the policy coverage.


12 Cases that cite this headnote


[12] Insurance Several Grounds or Causes of Action
In a “mixed” action, where some claims are potentially covered while others are not, the
insurer has a duty to defend as to the claims that are at least potentially covered.


11 Cases that cite this headnote


[13] Insurance Questions of law or fact
Interpretation of an insurance policy is a question of law.


11 Cases that cite this headnote


[14] Insurance Laypersons or experts
Insurance Plain, ordinary or popular sense of language
The rules governing insurance policy interpretation require court to look first to the
language of the contract in order to ascertain its plain meaning or the meaning a layperson
would ordinarily attach to it. West's Ann.Cal.Civ.Code § 1636.


15 Cases that cite this headnote


[15] Insurance Rules of Construction
Insurance Plain, ordinary or popular sense of language
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In interpreting an insurance policy, court consider the clear and explicit meaning of policy
provisions, interpreted in their ordinary and popular sense, unless used by the parties in a
technical sense or a special meaning is given to them by usage.


23 Cases that cite this headnote


[16] Insurance Construction as a whole
Insurance Language of policies
Courts must interpret the language of an insurance policy in context, with regard to its
intended function in the policy.


11 Cases that cite this headnote


[17] Insurance Defamation or disparagement
Insurance Defamation or disparagement
A claim of disparagement within “product disparagement” liability coverage requires
a plaintiff to show a false or misleading statement that (1) specifically refers to the
plaintiff's product or business and (2) clearly derogates that product or business, and each
requirement must be satisfied by express mention or by clear implication.


41 Cases that cite this headnote


[18] Insurance Defamation or disparagement
Competitor's action against insured for advertising a product that was allegedly confusing
in its resemblance to competitor's product and its similar name was not within “product
disparagement” coverage of liability policy, where insured's advertisements did not
specifically refer to the competitor's product or business; disapproving Travelers Property
Casualty Company of America v. Charlotte Russe Holding, Inc., 207 Cal.App.4th 969,
144 Cal.Rptr.3d 12.


10 Cases that cite this headnote


[19] Insurance Defamation or disparagement
Insurance Defamation or disparagement
There is no coverage for “product disparagement” under a liability policy simply because
one party tries to sell another's goods or products as its own.



https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&headnoteId=203357383501520221114095720&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k1810/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k1813/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&headnoteId=203357383501620221114095720&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k2299/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k2311/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&headnoteId=203357383501720221114095720&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k2299/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027956472&pubNum=0007047&originatingDoc=I3dac88ebf23611e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027956472&pubNum=0007047&originatingDoc=I3dac88ebf23611e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027956472&pubNum=0007047&originatingDoc=I3dac88ebf23611e3b4bafa136b480ad2&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&headnoteId=203357383501820221114095720&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k2299/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k2311/View.html?docGuid=I3dac88ebf23611e3b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Hartford Casualty Ins. Co. v. Swift Distribution, Inc., 59 Cal.4th 277 (2014)
326 P.3d 253, 172 Cal.Rptr.3d 653, 14 Cal. Daily Op. Serv. 6462...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 6


5 Cases that cite this headnote


[20] Insurance Defamation or disparagement
Insurance Defamation or disparagement
A party's attempt to copy or infringe on the intellectual property of another's product does
not, without more, constitute disparagement within “product disparagement” coverage of
a liability policy.


15 Cases that cite this headnote


[21] Insurance Defamation or disparagement
Contents of insured's product catalog were reasonably known to liability insurer and thus
were considered in determining whether competitor's underlying action set forth a possible
claim of product disparagement giving rise to a duty to defend under the liability policy,
where the new product catalog was produced by competitor in the underlying action and
referenced in competitor's complaint.


5 Cases that cite this headnote


[22] Insurance Defamation or disparagement
Insured cart manufacturer's advertisements describing its carts as “innovative,” “unique,”
“superior,” and “unparalleled,” and describing its carts' folding handles and levers as
“patent-pending,” were not specific enough to give rise to a product disparagement
claim bringing competitor's underlying lawsuit for unfair competition and misleading
advertising within the “product disparagement” coverage of insured's liability policy, since
the statements did not call into question competitor's proprietary rights in competitor's carts
or suggest that the insured's carts had any unique feature that were important differentiators
between competing products.


11 Cases that cite this headnote


Attorneys and Law Firms


***656  Little Reid & Karzai, Irvine, Eric R. Little, M. Catherine Reid and Najwa Tarzi Karzai
for Defendants and Appellants.
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Amy Bach, Mill Valley; Dickstein Shapiro, Kirk A. Pasich, Los Angeles, and Kimberly A.
Umanoff for United Policyholders as Amicus Curiae on behalf of Defendants and Appellants.


Nossaman, San Francisco, Kurt W. Melchior and S. Ashar Ahmed for Bullpen Distribution, Inc.,
and Jon Brill as Amici Curiae on behalf of Defendants and Appellants.


Caldwell Leslie & Proctor, Los Angeles, Christopher G. Caldwell, Andrew Esbenshade and Kelly
L. Perigoe for Charlotte Russe Holding, Inc., as Amicus Curiae on behalf of Defendants and
Appellants.


Gauntlett & Associates and David A. Gauntlett, Irvine, as Amici Curiae on behalf of Defendants
and Appellants.


Steven W. Murray, Sherman Oaks, as Amicus Curiae on behalf of Defendants and Appellants.
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Wiley Rein, Laura A. Foggan, Edward R. Brown; Sinnott, Puebla, Campagne & Curet and
Randolph P. Sinnott, Los Angeles, for Complex Insurance Claims Litigation Association as
Amicus Curiae on behalf of Plaintiff and Respondent.


Kutak Rock, Christopher D. Glos, Irvine, Bradley J. Baumgart and Jean–Paul Assouad for
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Association as Amicus Curiae on behalf of Plaintiff and Respondent.


LIU, J.


*284  **256  Hartford Casualty Insurance Company (Hartford) issued a commercial general
liability policy to Swift Distribution, Inc., doing business as Ultimate Support Systems (Ultimate),
that covered “personal and advertising injury.” This term included claims arising from “[o]ral,
written, or electronic publication of material that slanders or libels a person or organization or
disparages a person's or organization's goods, products or services.” Ultimate, which sells the
“Ulti–Cart,” was sued in federal district court by Gary–Michael Dahl (Dahl), the manufacturer
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of the “Multi–Cart.” The suit included allegations of patent and trademark infringement, false
designation of origin, and damage to business, reputation, and goodwill.


When Ultimate tendered defense of the suit to Hartford, Hartford denied coverage on the ground
that the suit did not allege that Ultimate had disparaged Dahl or the Multi–Cart. The Court of
Appeal agreed with Hartford that it had no duty to defend and expressly disagreed with the
reasoning in Travelers Property Casualty Company of America v. Charlotte Russe Holding, Inc.
(2012) 207 Cal.App.4th 969, 144 Cal.Rptr.3d 12 (Charlotte Russe ). We granted review to clarify
the principles governing the scope of a commercial general liability insurer's duty to defend an
insured against a claim alleging disparagement.


We hold that a claim of disparagement requires a plaintiff to show a false or misleading statement
that (1) specifically refers to the plaintiff's product or business and (2) clearly derogates that
product or business. Each requirement must be satisfied by express mention or by clear implication.
Because Dahl's suit contains no allegation that Ultimate clearly derogated the Multi–Cart, we find
no claim of disparagement triggering Hartford's duty to defend, and we affirm the judgment of
the Court of Appeal.


I.


Ultimate sells a product called the Ulti–Cart, a multiuse cart marketed to help musicians load and
transport their equipment. On January 26, 2010, Dahl filed an action in federal district court against
Ultimate (the Dahl action). The complaint alleged that Dahl held multiple patents on a similar
convertible transport cart called the Multi–Cart, which he had sold commercially since 1997. The
Multi–Cart was described as a collapsible cart capable *285  of being manipulated into multiple
configurations and typically used to transport music, sound, and video equipment.


According to the complaint, Ultimate impermissibly manufactured, marketed, and sold the Ulti–
Cart, and thereby infringed on Dahl's patents and trademarks and diluted the Multi–Cart trademark.
Dahl asserted that Ultimate's false and misleading advertisements and use of a “nearly identical
mark” were likely to cause consumer confusion or mistake, or to deceive the public “as to
the affiliation, connection, or association” **257  of the two parties. He also alleged unfair
competition, misleading advertising, breach of contract, and claims based on the violation of two
nondisclosure agreements. The complaint attached Ultimate's advertisements, which did not name
the Multi–Cart or any other product.


Ultimate delivered the suit to Hartford for defense under the commercial liability policy issued
by Hartford for the period of January 29, 2009 to January 29, 2010 (the Hartford policy). The
Hartford policy's insuring agreement provided: “We will pay those sums that the insured becomes
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legally obligated to pay as damages because ***658  of ... ‘personal and advertising injury’ to
which this insurance applies. We will have the right and duty to defend the insured against any
‘suit’ seeking those damages. However, we will have no duty to defend the insured against any
‘suit’ seeking damages for ... ‘personal and advertising injury’ to which this insurance does not
apply.” It defined “personal and advertising injury,” in pertinent part, as “injury ... arising out of ...
[o]ral, written or electronic publication of material that slanders or libels a person or organization
or disparages a person's or organization's goods, products or services.” The insuring agreement
did not provide a definition for the term “disparages.”


Ultimate argued that the Dahl action involved a claim of disparagement covered by the Hartford
policy's definition of “personal and advertising injury.” But Hartford found no potential claim of
disparagement and denied any duty to defend or indemnify Ultimate in the underlying litigation.
Citing Total Call Internat., Inc. v. Peerless Ins. Co. (2010) 181 Cal.App.4th 161, 104 Cal.Rptr.3d
319 (Total Call ), Hartford's counsel explained in a letter to Ultimate that there could be no
disparagement in the absence of a specific statement about a competitor's goods. It further found
that any possibility of coverage would have been precluded by the policy's exclusion provisions,
one of which denied coverage for personal or advertising injuries arising out of violations of
intellectual property rights.


On July 27, 2010, Hartford filed a complaint seeking a declaratory judgment that it had no duty to
defend or indemnify Ultimate in the Dahl action. The complaint argued that the allegations in the
underlying action did *286  not satisfy the elements of a disparagement offense. While the action
was pending, the court in the Dahl action granted Ultimate's motion for summary adjudication on
the claims of patent infringement, and the Dahl action settled. Hartford and Ultimate each filed
motions for summary judgment or, in the alternative, summary adjudication. The superior court
granted Hartford's motion for summary judgment.


Ultimate appealed, and the Court of Appeal affirmed. The Court of Appeal observed that the
Dahl action did “not allege that Ultimate's advertisements specifically referred to Dahl by express
mention” and that “Dahl did not allege that Ultimate's publication disparaged Dahl's organization,
products, goods, or services” by reasonable implication. Because “Dahl was precluded from
recovery on a disparagement theory,” the court reasoned, “Dahl alleged no claim for injurious false
statement or disparagement that was potentially within the scope of the Hartford policy coverage
for advertising injury,” and Hartford had no duty to defend Ultimate in the underlying action.
Further, the Court of Appeal “disagree[d] with the theory of disparagement apparently recognized”
in Charlotte Russe, supra, 207 Cal.App.4th 969, 144 Cal.Rptr.3d 12, although it acknowledged
that Charlotte Russe was distinguishable on its facts.


We granted review.
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II.


A trial court properly grants a motion for summary judgment where “all the papers submitted
show that there is no triable issue as to any material fact and that the moving party is entitled to
a judgment as a matter of law.” (Code Civ. Proc., § 437c, subd. (c).) “Because this case comes
before us after the trial court granted a motion for summary judgment, we take the facts from the
record that was before the trial court when it ruled on that motion. [Citation.] ‘ “We review the
trial court's decision de novo, considering all the evidence set forth in the moving and **258
***659  opposing papers except that to which objections were made and sustained.” ’ [Citation.]
We liberally construe the evidence in support of the party opposing summary judgment and resolve
doubts concerning the evidence in favor of that party.” (Yanowitz v. L'Oreal USA, Inc. (2005) 36
Cal.4th 1028, 1037, 32 Cal.Rptr.3d 436, 116 P.3d 1123.)


As discussed below, we conclude that the Court of Appeal correctly decided the issue before us.


A.


[1]  [2]  An insurer's duty to indemnify and its duty to defend an insured “lie at the core of the
standard policy.” *287  Certain Underwriters at Lloyd's of London v. Superior Court (2001) 24
Cal.4th 945, 958, 103 Cal.Rptr.2d 672, 16 P.3d 94.) The duty to defend is broader than the duty to
indemnify. (Horace Mann Ins. Co. v. Barbara B. (1993) 4 Cal.4th 1076, 1081, 17 Cal.Rptr.2d 210,
846 P.2d 792 (Horace Mann ).) “Unlike the obligation to indemnify, which is only determined
when the insured's underlying liability is established, the duty to defend must be assessed at the
very outset of a case. An insurer may have a duty to defend even when it ultimately has no
obligation to indemnify, either because no damages are awarded in the underlying action against
the insured, or because the actual judgment is for damages not covered under the policy.” (Ringler
Associates Inc. v. Maryland Casualty Co. (2000) 80 Cal.App.4th 1165, 1185, 96 Cal.Rptr.2d 136
(Ringler ).)


[3]  The duty to defend is guided by several well-established principles. An insurer owes a broad
duty to defend against claims that create a potential for indemnity under the insurance policy.
(Gray v. Zurich Ins. Co. (1966) 65 Cal.2d 263, 277–278, 54 Cal.Rptr. 104, 419 P.2d 168.) An
insurer must defend against a suit even “ ‘where the evidence suggests, but does not conclusively
establish, that the loss is not covered.’ ” (Montrose Chemical Corp. v. Superior Court (1993) 6
Cal.4th 287, 299, 24 Cal.Rptr.2d 467, 861 P.2d 1153 (Montrose ).)


[4]  [5]  [6]  [7]  [8]  “Determination of the duty to defend depends, in the first instance, on
a comparison between the allegations of the complaint and the terms of the policy. [Citation.]
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But the duty also exists where extrinsic facts known to the insurer suggest that the claim may be
covered.” (Scottsdale Ins. Co. v. MV Transportation (2005) 36 Cal.4th 643, 654, 31 Cal.Rptr.3d
147, 115 P.3d 460.) This includes all facts, both disputed and undisputed, that the insurer knows
or “ ‘becomes aware of’ ” from any source (Delgado v. Interinsurance Exchange of Automobile
Club of Southern California (2009) 47 Cal.4th 302, 308, 97 Cal.Rptr.3d 298, 211 P.3d 1083) “if
not ‘at the inception of the third party lawsuit,’ then ‘at the time of tender’ ” (Swain v. California
Casualty Ins. Co. (2002) 99 Cal.App.4th 1, 8, 120 Cal.Rptr.2d 808). “Moreover, that the precise
causes of action pled by the third party complaint may fall outside policy coverage does not excuse
the duty to defend where, under the facts alleged, reasonably inferable, or otherwise known, the
complaint could fairly be amended to state a covered liability.” (Scottsdale, supra, 36 Cal.4th at
p. 654, 31 Cal.Rptr.3d 147, 115 P.3d 460.) Thus, “[i]f any facts stated or fairly inferable in the
complaint, or otherwise known or discovered by the insurer, suggest a claim potentially covered
by the policy, the insurer's duty to defend arises and is not extinguished until the insurer negates all
facts suggesting potential coverage.” (Id. at p. 655, 31 Cal.Rptr.3d 147, 115 P.3d 460.) In general,
doubt as to whether an insurer owes a duty to defend “must be resolved in favor of the insured.” (
***660  Ringler, supra, 80 Cal.App.4th at p. 1186, 96 Cal.Rptr.2d 136.)


*288  [9]  [10]  [11]  [12]  While the duty to defend is broad, it is “not unlimited; it is measured
by the nature and kinds of risks covered by the policy.” (Waller v. Truck Ins. Exchange, Inc. (1995)
11 Cal.4th 1, 19, 44 Cal.Rptr.2d 370, 900 P.2d 619 (Waller ).) In an action seeking declaratory relief
concerning a duty to defend, “the insured must prove the existence of a potential for coverage,
while the insurer must establish the absence of any such potential. In other words, the insured need
only show that the underlying claim may fall within policy coverage; the insurer must prove it
cannot.” ( **259  Montrose, supra, 6 Cal.4th at p. 300, 24 Cal.Rptr.2d 467, 861 P.2d 1153.) Thus,
an insurer may be excused from a duty to defend only when “ ‘the third party complaint can by no
conceivable theory raise a single issue which could bring it within the policy coverage.’ ” (Ibid.,
italics omitted.) In a “mixed” action, where some claims are potentially covered while others are
not, “the insurer has a duty to defend as to the claims that are at least potentially covered....” (Buss
v. Superior Court (1997) 16 Cal.4th 35, 47, 65 Cal.Rptr.2d 366, 939 P.2d 766.)


B.


[13]  [14]  [15]  [16]  In determining whether a claim creates the potential for coverage under
an insurance policy, “we are guided by the principle that interpretation of an insurance policy is
a question of law.” (Waller, supra, 11 Cal.4th at p. 18, 44 Cal.Rptr.2d 370, 900 P.2d 619.) “Under
statutory rules of contract interpretation, the mutual intention of the parties at the time the contract
is formed governs interpretation. (Civ.Code, § 1636.)” (AIU Ins. Co. v. Superior Court (1990) 51
Cal.3d 807, 821–822, 274 Cal.Rptr. 820, 799 P.2d 1253.) In determining this intent, “[t]he rules
governing policy interpretation require us to look first to the language of the contract in order
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to ascertain its plain meaning or the meaning a layperson would ordinarily attach to it.” (Waller,
at p. 18, 44 Cal.Rptr.2d 370, 900 P.2d 619.) We consider the “ ‘clear and explicit’ meaning of
these provisions, interpreted in their ‘ordinary and popular sense,’ unless ‘used by the parties in a
technical sense or a special meaning is given to them by usage.’ ” (AIU, at p. 822, 274 Cal.Rptr. 820,
799 P.2d 1253.) We must also “interpret the language in context, with regard to its intended function
in the policy.” (Bank of the West v. Superior Court (1992) 2 Cal.4th 1254, 1265, 10 Cal.Rptr.2d
538, 833 P.2d 545.)


The issue in this case is whether the Dahl action against Ultimate included a claim of
disparagement covered by the Hartford policy. According to section 629 of the Restatement Second
of Torts (1977), “[a] statement is disparaging if it is understood to cast doubt upon the quality
of another's land, chattels or intangible things, or upon the existence or extent of his property in
them, and [¶] (a) the publisher intends the statement to cast the doubt, or [¶] (b) the recipient's
understanding of it as casting the doubt was reasonable.” The term “disparagement” in the context
of an insurance policy, in light of its proximity to the terms “libel” and “slander,” suggests it may
be *289  understood as a common law tort: Whereas defamation, which includes libel and slander,
concerns damage to the reputation of a person or business, disparagement concerns damage to the
reputation of products, goods, or services. (See Total Call, supra, 181 Cal.App.4th at p. 169, 104
Cal.Rptr.3d 319.) Yet the torts of disparagement and defamation “ ‘protect different interests and
have entirely different ***661  origins in history.’ ” (Polygram Records, Inc. v. Superior Court
(1985) 170 Cal.App.3d 543, 548–549, 216 Cal.Rptr. 252.)


Disparagement emerged from the common law tort doctrine of slander of title. In Burkett v. Griffith
(1891) 90 Cal. 532, 27 P. 527, the court described slander of title as an action “against one who
falsely and maliciously disparages the title of another to property, whether real or personal, and
thereby causes him some special pecuniary loss or damage. In order to maintain the action, it
is necessary to establish that the words spoken were false, and were maliciously spoken by the
defendant, and also that the plaintiff has sustained some special pecuniary damage as the direct
and natural result of their having been so spoken.” (Id. at p. 537, 27 P. 527; see Hill v. Allan (1968)
259 Cal.App.2d 470, 489, 66 Cal.Rptr. 676 [“Disparagement or slander of title is a publication
made without a privilege or justification of matter that is untrue and is disparaging to another's
property in land, chattels or intangible things under such circumstances as would lead a reasonable
man to foresee that the conduct ... results in pecuniary loss from the impairment of vendability thus
caused....”]; Comment, The Law of Commercial Disparagement: Business Defamation's Impotent
Ally (1953) 63 Yale L.J. 65, 75.) The doctrine expanded to include statements disparaging the
quality of property rather than simply its ownership, a form of disparagement commonly referred
to as trade libel. **260  (See Erlich v. Etner (1964) 224 Cal.App.2d 69, 36 Cal.Rptr. 256 (Erlich ).)
Eventually, disparagement came to encompass a broader theory of economic or commercial injury
caused by a false, derogatory statement. (See Prosser & Keeton, Torts (5th ed.1984 & 1988 supp.)
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§ 128, pp. 962–963; Trade Libel: Theory and Practice Under the Common Law, the Lanham Act,
and the First Amendment (1999) 89 Trademark Rep. 826, 827.)


“Confusion surrounds the tort of ‘commercial disparagement’ because not only is its content
blurred and uncertain, so also is its very name. The tort has received various labels, such
as ‘commercial disparagement,’ ‘injurious falsehood,’ ‘product disparagement,’ ‘trade libel,’
‘disparagement of property,’ and ‘slander of goods.’ These shifting names have led counsel
and the courts into confusion, thinking that they were dealing with different bodies of law.
In fact, all these labels denominate the same basic legal claim.” (5 McCarthy on Trademarks
and Unfair Competition (4th ed. 2014) § 27:100, p. 27-271 (rel. #65, 3/2013), fn. omitted.)
Disparagement is often included now as “a specific example of the more general principle
of injurious falsehood.” (Note, *290  The Tort of Disparagement and the Developing First
Amendment (1987) 1987 Duke L.J. 727, 729; see id. at p. 729, fn. 21 [comparing the Rest. of
Torts (1938), which titled Div. Six as “ Disparagement,” with the Rest.2d Torts (1977), which
titled Div. Six as “ Injurious Falsehood (Including Slander of Title and Trade Libel)”].) Under the
definition of an injurious falsehood, “[o]ne who publishes a false statement harmful to the interests
of another is subject to liability for pecuniary loss resulting to the other if [¶] (a) he intends for
publication of the statement to result in harm to interests of the other having a pecuniary value,
or either recognizes or should recognize that it is likely to do so, and [¶] (b) he knows that the
statement is false or acts in reckless disregard of its truth or falsity.” (Rest.2d Torts, § 623A.)


California courts have defined disparagement in the commercial liability context by reference to
the common law. In Nichols v. Great American Ins. Companies (1985) 169 Cal.App.3d 766, 215
Cal.Rptr. 416 (Nichols ), the policyholders were sued by California Satellite Systems (Calsat), an
official distributor of the Home Box Office ***662  (HBO) entertainment service, for selling and
distributing devices to illegally intercept the HBO signal. Calsat sought injunctive relief, claiming
irreparable injury from loss of business opportunities, reputation, and goodwill to its exclusive
HBO license. (Id. at p. 770, 215 Cal.Rptr. 416.) In considering the scope of disparagement under a
“personal injury” provision, the court quoted Erlich, supra, 224 Cal.App.2d 69, 36 Cal.Rptr. 256,
which defined the tort of trade libel as “an intentional disparagement of the quality of property,
which results in pecuniary damage to plaintiff.... ‘Injurious falsehood, or disparagement, then, may
consist of the publication of matter derogatory to the plaintiff's title to his property, or its quality,
or to his business in general.’ ” (Id. at p. 73, 36 Cal.Rptr. 256.) The court in Nichols noted that
trade libel “requires (at a minimum): (1) a publication; (2) which induces others not to deal with
plaintiff; and (3) special damages.” (Nichols, at p. 773, 215 Cal.Rptr. 416.) The court then held that
“[t]he necessary element of a defamatory publication or utterance is missing from the complaint
and cannot be supplied by reference to reports in which the defamatory innuendo appears only
inferentially.” (Id. at p. 775, 215 Cal.Rptr. 416.)
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In Atlantic Mutual Ins. Co. v. J. Lamb, Inc. (2002) 100 Cal.App.4th 1017, 123 Cal.Rptr.2d 256, the
court interpreted a “personal injury” provision with a disparagement clause like the one at issue
here as providing coverage for “product disparagement and trade libel as well as defamation.” (Id.
at p. 1035, 123 Cal.Rptr.2d 256.) The underlying complaint alleged that Lamb, the policyholder,
contacted the competitor's customers and falsely accused the competitor's products of infringing
on his patent. The court noted that “the term ‘disparagement’ has been held to include statements
about a competitor's goods that are untrue or misleading and are made to influence potential
purchasers not to buy. [Citation.]” (Ibid.) It continued: “Whether characterized as a trade libel or
product disparagement, an injurious falsehood directed at the organization or products, goods, or
services of another falls within **261  the coverage of the [insurance] policy.” (Ibid.) Quoting
the definition of trade libel stated in *291  Nichols, the court concluded that allegations in the
underlying complaint “clearly constituted a ‘publication of matter derogatory to the plaintiff's title
to his property, or its quality, or to his business in general.’ ” (Ibid., quoting Nichols, supra, 169
Cal.App.3d at p. 773, 215 Cal.Rptr. 416.)


These cases and others have understood disparagement, for purposes of commercial liability
insurance coverage, to mean a knowingly false or misleading publication that derogates another's
property or business and results in special damages. (See, e.g., Cort v. St. Paul Fire and Marine Ins.
Companies, Inc. (9th Cir.2002) 311 F.3d 979, 986; Microtec Research, Inc. v. Nationwide Mut. Ins.
Co. (9th Cir.1994) 40 F.3d 968, 972; Aetna Casualty and Surety Co., Inc. v. Centennial Ins. Co. (9th
Cir.1988) 838 F.2d 346, 351 (Aetna ); Burgett, Inc. v. American Zurich Ins. Co. (E.D.Cal.2011) 830
F.Supp.2d 953, 962 (Burgett ); E.piphany, Inc. v. St. Paul Fire & Marine Ins. Co. (N.D.Cal.2008)
590 F.Supp.2d 1244, 1252 (E.piphany ); Lindsey v. Admiral Ins. Co. (N.D.Cal.1992) 804 F.Supp.
47, 52.)


C.


[17]  In evaluating whether a claim of disparagement has been alleged, courts have required
that the defendant's false or misleading statement have a degree of specificity that distinguishes
direct criticism of a competitor's product or business from other statements extolling the virtues
***663  or superiority of the defendant's product or business. As explained below, disparagement
involves two distinct but related specificity requirements. A false or misleading statement (1) must
specifically refer to the plaintiff's product or business, and (2) must clearly derogate that product
or business. Each requirement must be satisfied by express mention or by clear implication.


In California, these requirements guided the reasoning of our decision in Blatty v. New York Times
Co. (1986) 42 Cal.3d 1033, 232 Cal.Rptr. 542, 728 P.2d 1177 (Blatty ), where we held under the
First Amendment that all injurious falsehoods “must specifically refer to, or be ‘of and concerning,’
the plaintiff in some way.” (Id. at p. 1042, 232 Cal.Rptr. 542, 728 P.2d 1177.) The plaintiff in
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Blatty, an author, sued the New York Times for damages, claiming the newspaper had improperly
left the author's book off its best seller's list. The court held that the best seller's list could not “be
reasonably understood to refer to Blatty or his novel by implication.” (Id. at p. 1046, 232 Cal.Rptr.
542, 728 P.2d 1177.) We explained that where the “injuriously false [publication] concerns a group
—here, books currently in print and their authors—the plaintiff faces a ‘difficult and sometimes
insurmountable task. If the group is small and its members easily ascertainable, [the] plaintiff[ ]
may succeed. But where the group is large ... the courts in California and other states have
consistently held that plaintiffs cannot show that the statements were “of and concerning them.” ’
” (Ibid.) Further, the *292  court said that “Blatty's claims also fail to effectively allege falsehood”
because “the Times did not make the crucial false representation of which he complains—viz.,
that the list was an accurate compilation of actual book sales.” (Ibid., fn. 2.) Thus, the court held
that Blatty failed to sufficiently allege an injurious falsehood because the best seller's list did
not expressly or by clear implication (1) refer to Blatty's novel or (2) derogate Blatty's novel by
suggesting it was not a best seller.


Although Blatty, which involved a media defendant, relied heavily on the First Amendment value
of maintaining “a broad zone of protection” for the press (Blatty, supra, 42 Cal.3d at p. 1041, 232
Cal.Rptr. 542, 728 P.2d 1177), the court used some language that could be read to apply more
broadly to ordinary commercial disputes. In response to Blatty's argument that First Amendment
concerns were inapplicable because the best seller's list was commercial speech, the court said
the list was not commercial speech and “[i]n any event, ... commercial speech is not excluded
from First Amendment protections.” (Id. at p. 1048, fn. 3, 232 Cal.Rptr. 542, 728 P.2d 1177.)
Further, the court said that “the various limitations rooted in the First Amendment are applicable
to all injurious falsehood claims and not **262  solely to those labeled ‘defamation’...” because
“although such limitations happen to have arisen in defamation actions, they do not concern matters
peculiar to such actions but broadly protect free-expression and free-press values.” (Id. at p. 1043,
232 Cal.Rptr. 542, 728 P.2d 1177.)


Soon after Blatty was decided, its reasoning was applied to a disparagement claim against a
nonmedia defendant. In Hofmann Co. v. E.I. Du Pont de Nemours & Co. (1988) 202 Cal.App.3d
390, 248 Cal.Rptr. 384 (Hofmann ), the court applied Blatty to a suit by a developer alleging that
employees of a toxic chemical plant had committed trade libel and intentional interference with
prospective economic advantage by publicly criticizing a housing development that the developer
had planned to build next to the plant. (Id. at p. 403, 248 Cal.Rptr. 384.) The dispute in Hofmann did
not involve free press values, ***664  although it did involve free expression on a matter of public
concern and a plaintiff (the developer) who “possesse[d] the attributes of a public figure.” (Id. at
p. 404, 248 Cal.Rptr. 384.)


Subsequently, the court in Total Call, citing Hofmann and Blatty, applied the specific reference
requirement to a purely commercial dispute involving allegations of product disparagement,
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among other claims. (Total Call, supra, 181 Cal.App.4th at p. 170, 104 Cal.Rptr.3d 319.)
The issue in Total Call was whether an insurer owed a duty to defend against a suit by two
competitors alleging that Total Call sold prepaid telephone cards that did not provide the number
of minutes advertised. (Id. at p. 165, 104 Cal.Rptr.3d 319.) The insurance policy at issue, like
the Hartford policy here, “provide [d] coverage for ‘product disparagement and trade libel as
well as defamation.’ [Citation.]” (Id. at p. 169, 104 Cal.Rptr.3d 319.) In evaluating whether the
suit had sufficiently alleged disparagement, the court took note of the specific *293  reference
requirement set forth in Blatty and said: “[T]he court [in Blatty ] explained that ‘all injurious
falsehood claims' sounding in defamation, however framed, are subject to requirements rooted in
the First Amendment to the United States Constitution. ( [Blatty, supra,] 42 Cal.3d at pp. 1043–
1045 [232 Cal.Rptr. 542, 728 P.2d 1177], italics added.) These requirements cannot be avoided by
‘creative pleading’ that ‘affix[es] labels other than defamation to injurious falsehood claims.’ (Id.
at p. 1045 [232 Cal.Rptr. 542, 728 P.2d 1177].) Among these requirements is the demand that
the injurious falsehood ‘specifically refer [ ]’ to the derogated person or product. (Id. at p. 1046
[232 Cal.Rptr. 542, 728 P.2d 1177].) To meet this demand at the pleading stage, a plaintiff must
allege that ‘the statement at issue either expressly mentions him or refers to him by reasonable
implication.’ (Ibid.)” (Total Call, at p. 170, 104 Cal.Rptr.3d 319.)


The court in Total Call denied coverage after finding that Total Call's advertisements did not
specifically refer to the plaintiffs in the underlying action expressly or by reasonable implication.
(Total Call, supra, 181 Cal.App.4th at p. 171, 104 Cal.Rptr.3d 319.) Although Total Call's
advertisements falsely communicated to consumers the number of minutes they would receive,
“[t]his sort of communication, by itself, carries no implication that [the competitors'] comparable
cards cost more or less than [Total Call's] cards; to ascertain such information, a consumer
would have to consult [the competitors'] own advertising.” (Ibid.) Further, the court explained the
allegation that “...[Total Call's] falsehoods injured [the competitors'] reputation by reducing [their]
market share and damaging the industry's collective reputation...” was not sufficient to meet the
specific reference requirement. (Ibid.)


The court in Total Call did not examine whether the First Amendment concerns that limit
restraints on false or misleading media speech apply with equal force to restraints on false or
misleading commercial speech. (Cf. Central Hudson Gas & Elec. v. Public Serv. Comm'n (1980)
447 U.S. 557, 563, 100 S.Ct. 2343, 65 L.Ed.2d 341 (Central Hudson ) [“[T]here can be no
constitutional objection to the suppression of commercial messages that do not accurately inform
the public about lawful activity.”].) Nevertheless, even if the result is not compelled by the First
Amendment, we believe Total Call was correct to apply the specific reference requirement **263
to a disparagement claim against a nonmedia defendant in a purely commercial dispute. In the
commercial context, as in the media context, “[t]he ‘of and concerning’ or specific reference
requirement limits the right of action for injurious falsehood, ***665  granting it to those who are
the direct object of criticism and denying it to those who merely complain of nonspecific statements
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that they believe cause them some hurt.” (Blatty, supra, 42 Cal.3d at p. 1044, 232 Cal.Rptr. 542,
728 P.2d 1177.) This limitation serves the important objective of forestalling “ ‘vexatious lawsuits'
” over perceived slights that do not specifically derogate or refer to a competitor's business or
product. (Ibid.) Applying the specific reference requirement would not cause false or misleading
commercial statements to go undeterred, as such statements may still result in liability under
various *294  claims other than disparagement, including patent or trademark infringement, false
advertising, or unfair competition. (See, e.g., 35 U.S.C. § 271; 15 U.S.C. §§ 1114, 1125(a); Bus.
& Prof.Code, §§ 17500, 17505, 17200.) What distinguishes a claim of disparagement is that an
injurious falsehood has been directed specifically at the plaintiff's business or product, derogating
that business or product and thereby causing that plaintiff special damages.


D.


The specificity requirements discussed above significantly limit the type of statements that may
constitute disparagement, especially since advertisements and promotional materials often avoid
express mention of competitors. Nevertheless, courts have found certain kinds of statements to
specifically refer to and derogate a competitor's product or business by clear implication.


In E.piphany, supra, 590 F.Supp.2d 1244, the court held that an insurer had a duty to defend
where a competitor had sued the insured, E.piphany, for falsely claiming to be “the ‘only’
producer of ‘all Java’ and ‘fully J2EE’ software solutions, which was an ‘important differentiator’
between competing products, even though some competitors offered products with these exact
features.” (Id. at p. 1253.) The court held that these false statements “clearly and necessarily
implied the inferiority of Sigma's competing products” and that “[t]he fact that the ‘injurious
falsehoods' alleged were only directed at Sigma by implied comparison with [E.piphany's]
products does not alter this outcome.” (Id. at pp. 1253–1254.) Relying on E.piphany, the court
in Burgett, supra, 830 F.Supp.2d 953 similarly found that an insured was “potentially liable for
disparagement by implication” when faced with a suit alleging it had made a false claim to be “the
only owner” of a particular trademark. (Id. at p. 964.)


These cases suggest that the related requirements of derogation and specific reference may be
satisfied by implication where the suit alleges that the insured's false or misleading statement
necessarily refers to and derogates a competitor's product. A publication that claims a superior
feature of a business or product as distinct from all competitors, such as a claim to be the “only”
producer of a certain kind of software or the “only” owner of a trademark, may be found to clearly
or necessarily disparage another party even without express mention. To find specific reference in
these circumstances is consistent with limiting disparagement claims “to those who are the direct
object of criticism and denying it to those who merely complain of nonspecific statements that
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they believe cause them some hurt.” (Blatty, supra, 42 Cal.3d at p. 1044, 232 Cal.Rptr. 542, 728
P.2d 1177.)


*295  The claim of disparagement recognized in Charlotte Russe, by contrast, appears to depart
from the specificity requirements set forth above. There, an apparel manufacturer, People's
Liberation, filed an action for fraud, breach of contract, ***666  and restitution against a clothing
store, Charlotte Russe, which it had enlisted to be the exclusive retailer of the brand. The complaint
alleged that Charlotte Russe's heavy discounts on its premium apparel suggested to consumers that
People's Liberation products were of inferior quality. The court rejected the insurer's contention
that coverage was defeated because the underlying pleadings did not allege an “ ‘injurious
false statement disparaging [the manufacturer's] products.’ ” **264  (Charlotte Russe, supra,
207 Cal.App.4th at p. 979, 144 Cal.Rptr.3d 12.) The court found sufficient the allegations that
the People's Liberation brand was a premium good and that Charlotte Russe had “published
prices” that implied they were not, thereby reasoning that the underlying complaint “pled that the
implication carried by the Charlotte Russe parties' pricing was false.” (Ibid.)


In the case before us, the Court of Appeal disagreed with Charlotte Russe as follows: “We fail
to see how a reduction in price—even a steep reduction in price—constitutes disparagement.
Sellers reduce prices because of competition from other sellers, surplus inventory, the necessity
to reduce stock because of the loss of a lease, changing store location, or going out of business,
and because of many other legitimate business reasons. Reducing the price of goods, without
more, cannot constitute a disparagement; a price reduction is not ‘an injurious falsehood directed
at the organization or products, goods, or services of another....’ [Citation.]” (Fn. omitted.) We
agree with this reasoning. There is no question that Charlotte Russe's discounted prices on People
Liberation's clothing specifically referred to People Liberation's product. But a mere reduction of
price may suggest any number of business motivations; it does not clearly indicate that the seller
believes the product is of poor quality. Disparagement by “reasonable implication” (Blatty, supra,
42 Cal.3d at p. 1046, 232 Cal.Rptr. 542, 728 P.2d 1177; see Total Call, supra, 181 Cal.App.4th
at pp. 170–171, 104 Cal.Rptr.3d 319) requires more than a statement that may conceivably or
plausibly be construed as derogatory to a specific product or business. A “reasonable implication”
in this context means a clear or necessary inference. Charlotte Russe's prices did not carry an
implication clear enough to derogate People Liberation's product for purposes of a disparagement
claim. We disapprove Charlotte Russe, supra, 207 Cal.App.4th 969, 144 Cal.Rptr.3d 12 to the
extent it is inconsistent with this opinion.


III.


We now consider whether the Court of Appeal was correct to conclude that the Dahl action did
not allege disparagement within the meaning of the *296  Hartford policy. In other words, did the
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facts and pleadings known or reasonably inferable by Hartford show a potential claim for express
or implied disparagement? Ultimate appears to advance two separate theories of disparagement.
The first focuses on Dahl's claim that the similarity of the Ulti–Cart's design and product name to
the Multi–Cart's design and product name led consumers to confuse the Ulti–Cart with the Multi–
Cart. The second contends that Ultimate's advertisements included false statements of superiority
that implied the inferiority of the Multi–Cart. We address each theory in turn.


A.


[18]  The Court of Appeal concluded that “[e]ven if the use of ‘Ulti–Cart’ could reasonably imply
a reference to ‘Multi–Cart,’ ... Ultimate's advertisement contained no disparagement of ‘Multi–
Cart.’ ” We conclude that the Court of Appeal was correct. Consumer confusion resulting ***667
from the similarity of the Ulti–Cart to the Multi–Cart may support a claim of patent or trademark
infringement or unfair competition in certain circumstances, but it does not by itself support a
claim of disparagement. Even if the Ulti–Cart was named and designed to mimic the Multi–Cart,
that fact does not derogate or malign the Multi–Cart in any way.


[19]  There is no coverage for disparagement simply because one party tries to sell another's goods
or products as its own. In Aetna, supra, 838 F.2d 346, for example, the complaint alleged that the
policyholder had engaged in unfair competition by advertising a competitor's animal tags as its
own. (Id. at p. 349.) The Ninth Circuit concluded that the underlying action failed to allege any
publication “which directly cast aspersions” on the underlying plaintiff's product or business. (Id.
at p. 351, citing Nichols, supra, 169 Cal.App.3d at p. 774, 215 Cal.Rptr. 416.) Thus, the court
found no duty to defend against a claim of disparagement where the gravamen of the claim was
that the policyholder had “ ‘palmed off’ ” the competitor's products as its own. (Aetna, at p. 351.)


**265  [20]  Similarly, a party's attempt to copy or infringe on the intellectual property of another's
product does not, without more, constitute disparagement. In Homedics, Inc. v. Valley Forge
Insurance Company (9th Cir.2003) 315 F.3d 1135, the Ninth Circuit considered whether a claim
of patent infringement constituted disparagement triggering a duty to defend under California law.
The underlying suit involved a claim by a company, Nikken, alleging that a competitor, Homedics,
had infringed its patent on a therapeutic magnetic device used in alternative medical procedures.
(Id. at p. 1137.) Finding no duty to defend, the court reasoned: “It does not follow that because
an entity imitated the design of a product, it is, therefore, disparaging it. In point of fact, it's quite
*297  the opposite—as has been oft said: imitation is the highest form of flattery.” (Id. at p. 1142.)
Homedics also noted with approval the Court of Appeal's statement in Maxconn, Inc. v. Truck
Ins. Exchange (1999) 74 Cal.App.4th 1267, 88 Cal.Rptr.2d 750 that “[t]he absence of any express
reference to patent infringement in the policy would lead a reasonable layperson to the conclusion
that patent infringement is not covered.” (Id. at p. 1276, 88 Cal.Rptr.2d 750.)
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Ultimate relies on Michael Taylor Designs, Inc. v. Travelers Property Casualty Company of
America (N.D.Cal.2011) 761 F.Supp.2d 904 (Michael Taylor ), aff'd. (9th Cir.2012) 495 Fed.Appx.
830, where the district court found a duty to defend against a disparagement claim. There, a
furniture designer, Rosequist, claimed that a furniture retailer, Michael Taylor Designs (MTD),
distributed promotional materials that included photographs of Rosequist's high-quality furniture
and then sold low-quality “ ‘cheap synthetic knockoffs' ” in its showroom. (Michael Taylor,
supra, 761 F.Supp.2d at p. 907.) This “ ‘bait-and-switch’ ” routine allegedly confused and misled
consumers as to the origin of the furniture and diluted and tarnished Rosequist's trade dress. (Ibid.)
The court observed that the allegation that customers would be “steered” to imitation products
“fairly implies some further statements, presumably oral, were being made by MTD personnel
to convey the information that the imitation products were the Rosequist furniture depicted in
the brochures.” (Id. at p. 912.) Under these circumstances, the court concluded that Rosequist
had sufficiently alleged a claim of disparagement, triggering a duty to defend under the insurance
policy held by MTD. (Ibid.)


***668  Whatever the merits of Michael Taylor's reasoning, the facts in this case do not include the
kind of bait-and-switch tactics alleged in Michael Taylor. There is neither any specific allegation in
the Dahl action nor any fact reasonably known to Hartford that clearly implies the inferiority of the
Ulti–Cart to the Multi–Cart. It is true that Dahl, in a February 12, 2010 memorandum in support
of a motion for a temporary restraining order, claimed that the Multi–Cart had become “widely
recognized as an industry leading utility cart in the music performance industry” and that Ultimate
was now marketing a “knock-off” of the Multi–Cart. Dahl also noted Ultimate's intent “to expand
into [Dahl's] markets with similar pricing and with millions of dollars [sic ] worth of Chinese carts
planned to be dumped in the United States with lower pricing.” However, in claiming patent and
trademark infringement, Dahl repeatedly asserted that the two products were “nearly identical,
folding transport carts.” Indeed, Dahl's claims relied heavily on the fact that the mark and design
of the two products were nearly indistinguishable. A false or misleading statement that causes
consumer confusion, but does not expressly assert or clearly imply the inferiority of the underlying
plaintiff's product, does not constitute disparagement. Because the alleged *298  likeness of the
two products did not derogate the Multi–Cart, we reject Ultimate's theory of disparagement based
on consumer confusion over the product name and design.


B.


Ultimate also contends that several phrases in its 2010 product catalog disparage the Multi–Cart by
asserting the superiority of the Ulti–Cart. As Ultimate notes, the 2010 product catalog states that
“Ultimate Support designs and builds innovative, superior products,” that the company provides
“unique support solutions that are crafted **266  with unparalleled innovation and quality and
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accompanied by superior customer service,” and that the Ulti–Cart has “patent-pending folding
handles and levers.” Ultimate suggests that these phrases imply that the Multi–Cart is inferior and
that “patent-pending” suggests “that Dahl does not have proprietary rights to its product.”


[21]  The Court of Appeal did not address these statements, instead noting that potential
disparagement should be assessed by reference to the “allegations of the Dahl complaint, Dahl's
application for a temporary restraining order, and Dahl's responses to interrogatories to the terms
of the Hartford insurance policy.” But, as discussed above, a duty to defend may be supported not
only by the allegations in the complaint but also by facts alleged, reasonably inferable, or otherwise
known to the insurer. Ultimate's new product catalog was produced by Dahl in the underlying
action and referenced in his complaint. Thus, the contents of the catalog were reasonably known
to Hartford and should be considered in determining whether the Dahl action set forth a possible
claim of disparagement.


[22]  Even so, however, no disparagement claim is apparent. Ultimate contends that the
phrase “patent-pending” when combined with words like “innovative,” “unique,” “superior,” and
“unparalleled” suggests the superiority of the Ulti–Cart and, by implication, the inferiority of the
Multi–Cart. But these words considered in their context do not support Ultimate's contention.
Although the phrase “patent-pending folding handles and levers” appears on the page of the catalog
describing the Ulti–Cart, the words “innovative,” “unique,” “superior,” and “unparalleled” appear
on pages providing general descriptions of the company, and they are ***669  most reasonably
understood as generic assertions of the company's excellence. For example, “superior” does not
necessarily imply a derogatory comparison; it may be used to describe something “[o]f great
value or excellence; extraordinary” (American Heritage Dict. (4th ed.2000) p. 1737) or “notably
excellent of its kind: surpassingly good” (Webster's 3d New Internat. Dict. (2002) p. 2294).
Similarly, “patent-pending” does not guarantee that a patent will be granted or that the product is
of higher quality. Contrary to Ultimate's claims, these statements are not *299  specific enough to
call into question Dahl's proprietary rights in his product or to suggest that the Ulti–Cart has any
unique feature that is an “ ‘important differentiator’ between competing products.” (E.piphany,
supra, 590 F.Supp.2d at p. 1253.) Rather, the phrases at issue appear to be more “akin to ‘mere
puffing,’ which under long-standing law cannot support liability in tort.” (Consumer Advocates v.
Echostar Satellite Corp. (2003) 113 Cal.App.4th 1351, 1361, fn. 3, 8 Cal.Rptr.3d 22.)


Were we to adopt Ultimate's theory of disparagement, almost any advertisement extolling the
superior quality of a company or its products would be fodder for litigation. Proliferation of such
litigation would interfere with “the free flow of commercial information” (Va. Pharmacy Board
v. Va. Consumer Council (1976) 425 U.S. 748, 765, 96 S.Ct. 1817, 48 L.Ed.2d 346) and “the
informational function of advertising” (Central Hudson, supra, 447 U.S. at p. 563, 100 S.Ct. 2343),
which are essential to informed choice in our free enterprise economy. In light of the important
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purposes of commercial speech, specificity requirements serve to narrow the range of publications
in the marketplace that may rise to the level of a legally actionable injurious falsehood.


CONCLUSION


Our holding clarifies and limits the scope of an insurer's duty to defend a policyholder against a
possible claim of disparagement, as that term is used in a commercial general liability policy. Of
course, an insurer and its insured may contract for any broader coverage to which they mutually
agree. Here, because the facts and pleadings were not sufficient to support a possible claim of
disparagement, there was no duty to defend under the Hartford policy. We affirm the judgment
of the Court of Appeal.


WE CONCUR: CANTIL–SAKAUYE, C.J., BAXTER, WERDEGAR, CHIN, CORRIGAN, JJ.,
and KENNARD, J. *
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86 U.S. 655
Supreme Court of the United States


HEINE
v.


THE LEVEE COMMISSIONERS.


October Term, 1873


**1  APPEAL from the Circuit Court for the District of Louisiana.


This was a suit in chancery brought by Heine and others, holders of bonds issued by what is
called the board of levee *656  commissioners of the levee district for the parishes of Carroll
and Madison of the State of Louisiana. The board thus described was made a quasi corporation
by the legislature of Louisiana, with authority to issue the bonds and provide for the payment of
interest and principal by taxes levied upon the real and personal property within the district. The
bill alleged a failure to levy these taxes and to pay the interest on any part of said bonds, that the
persons duly appointed levee commissioners had pretended to resign their office for the purpose of
evading this duty, and that the complainants had applied in vain to the judge of the District Court,
who was by statute authorized to levy a tax on the alluvial lands to pay the bonds if the levee
commissioners failed to do so. The prayer for relief was that the levee commissioners be required
to assess and collect the tax necessary to pay the bonds and interest, and if, after reasonable time,
they failed to do so, that the district judge be ordered to do the same; and for such other and further
relief as the nature of the case required.


No judgment at law had been recovered on the bonds or any of them, nor any attempt to collect
the money due by suit in the common-law court.


A demurrer to the bill was sustained in the Circuit Court, and the plaintiffs appealed from the
decree of dismissal rendered on that demurrer.


West Headnotes (14)


[1] Action Nature of action
The line between equitable jurisdiction and common law jurisdiction must be maintained
and a suit must be of the one character or the other, and be prosecuted by pleadings and
processes belonging to each class of jurisdiction.
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[2] Mandamus Nature and scope of remedy in general
Circuit courts cannot use a writ of mandamus as an original and independent remedy but
are limited to its use as a process in the enforcement of rights when jurisdiction has been
already acquired for other purposes.


4 Cases that cite this headnote


[3] Mandamus Nature and scope of remedy in general
Mandamus is a proceeding in law, and not in equity.


[4] Specific Performance Existence of other remedy
The almost universal rule on the subject of specific performance, as regards contracts
other than those for realty, is that where adequate compensation can be made by damages
recoverable at law, equity will not interfere.


4 Cases that cite this headnote


[5] Taxation Nature and source of taxing power
The power of taxation belongs to the legislative sovereignty, state or national.


7 Cases that cite this headnote


[6] Taxation Lien and Priority
It is well settled that a tax is not a lien, unless it is expressly made so by the law or ordinance
which imposes it.


9 Cases that cite this headnote


[7] Taxation Creation and Requisites of Lien
Taxes not assessed are no liens.


1 Cases that cite this headnote


[8] Taxation Creation and Requisites of Lien
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The obligation to assess taxes is not a lien on the property on which they ought to be
assessed.


4 Cases that cite this headnote


[9] Equity Existence of remedy at law and effect in general
A court of chancery possesses no extraordinary powers to compel persons to submit to its
jurisdiction and litigate before it, not possessed by a common law court, when the common
law court is competent to give relief.


3 Cases that cite this headnote


[10] Equity Existence of remedy at law and effect in general
The total failure of ordinary remedies does not confer on a court of chancery an unlimited
power to give relief.


6 Cases that cite this headnote


[11] Equity Adequacy of Legal Remedy
The hardship of the case and the failure of the mode of procedure established by law are not
sufficient to justify a court of equity to depart from all precedent and assume an unregulated
power of administering abstract justice at the expense of well settled principles.


21 Cases that cite this headnote


[12] Water Law Bonds and other securities
On refusal to pay corporation bonds, the appropriate proceeding is to sue at law and
by a judgment establish the claim's validity and the amount due and by return of an
ordinary execution ascertain that no property of the corporation can be found liable to such
execution and sufficient to satisfy the judgment, and then, if the corporation has authority
to levy and collect taxes for the payment of that debt, compel by mandamus the raising by
taxation of the amount necessary to satisfy the debt.


25 Cases that cite this headnote


[13] Water Law Bonds and other securities
Where the state delegated the power to levy taxes to pay bonds to levee commissioners,
but that body had allegedly ceased to exist, remedy of bondholders was in the legislature
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either to assess the tax to pay the bonds by special statute or to vest the power in some
other tribunal.


10 Cases that cite this headnote


[14] Mandamus Nature and scope of remedy in general
Mandamus is essentially and exclusively a common law remedy and is unknown to equity
practice.


2 Cases that cite this headnote


Attorneys and Law Firms


Mr. Thomas Allen Clarke, for the appellants, contended:


**2  That the commissioners having resigned could no longer in their corporate capacity be sued
at law.


That there was a contract between the bondholders and the corporation not unlike an equitable
mortgage; for that the contract was not simply an agreement to pay money but one to pay money
out of a fund under the control of the commissioners; that it belonged specially to equity to enforce
such a contract.


That it was part of the contract that the taxes should pay these bonds; that the holders had, therefore,
a species of *657  lien on the lands on which the taxes were to be laid; this again being a matter
specially of equitable cognizance.


That though the suit was by a bill in equity, yet that it might be taken (other grounds of relief
failing) as a petition for mandamus.


That the case, in short, was a very complicated case, such as the law afforded no relief for; and
that one was to be worked out through equitable mechanism unless a shocking injustice was to
be tolerated.
Messrs. S. R. Walker, W. Tunstall, and J. E. Leonard, contra.


Opinion


1. There can be no jurisdiction in equity to enforce the payment of corporation bonds until the
remedy at law has been exhausted.
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2. Where the law has provided that a tax shall be levied to pay such bonds, a mandamus after
judgment to compel the levy of the tax, in the nature of an execution or process to enforce the
judgment, is the only remedy.


3. The fact that this remedy has been shown to be unavailing does not confer upon a court of equity
the power to levy and collect taxes to pay the debt.


4. The power to levy and collect taxes is a legislative function in this country and does not belong
to a court of equity, and can only be enforced by a court of law, through the officers authorized by
the legislature to levy the tax, if a writ of mandamus is appropriate to that purpose.


5. Taxes are not liens unless declared so by the legislature under whose authority they are assessed.
Still less can a lien be created by the mere duty to assess taxes, which has not been performed.


Mr. Justice MILLER delivered the opinion of the court.


The question presented by the present case is not a new one in this court. It has been decided in
numerous cases, founded on the refusal to pay corporation bonds, that the appropriate proceeding
was to sue at law and by a judgment of the court establish the validity of the claim and the amount
due, and by the return of an ordinary execution ascertain that no property of the corporation could
be found liable to such execution and sufficient to satisfy the judgment. Then, if the corporation
had authority to levy and collect taxes for the payment of that debt, a mandamus would issue to
compel them to raise by taxation the amount necessary to satisfy the debt. 1


1 Von Hoffman v. City of Quincy, 4 Wallace, 535; Supervisors v. United States, Ib. 435; Riggs
v. Johnson County, 6 Id. 166; City of Galena v. Amy, 5 Id. 705, and many other cases in this
court, and especially the case of Walkley v. City of Muscatine, 6 Id. 481.


**3  Unless, then, there is some difficulty or obstruction in the way of this common-law remedy,
chancery can have no jurisdiction.


It is said that by reason of the resignation of the levee commissioners on suit can be sustained
against them so as to procure a judgment on which the mandamus may ultimately issue.


But the present suit is brought against these very men in *658  their official character, and no
difference can be seen in their capacity to be sued in a court of law and a court of equity. The same
service of process is required in each. The same officers serve the process, and the jurisdiction of
the court over the person is governed by precisely the same principles in each case. The court of
chancery possesses no extraordinary powers to compel persons to submit to its jurisdiction and
litigate before it, not possessed by a common-law court, when the latter is competent to give relief.
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This proposition was directly in issue and distinctly settled in the case of Rees v. City of Watertown,
at the present term. 2  In that case the plaintiff had obtained judgment, issued execution, which
was returned nulla bona, and had then procured a writ of mandamus, ordering the aldermen of the
city to levy the tax. The aldermen resigned before the writ could be served, with intent to evade
its effect. After other aldermen were elected, a new writ was served on them, and they in turn
resigned, after an order to show cause why they should not be punished for a contempt in failing
to obey the writ of mandamus. Notwithstanding all this, we held that chancery had no jurisdiction,
by a direct proceeding, to levy the tax or to seize the property of the citizens and sell it for the
satisfaction of the judgment.
2 Supra, p. 107.


That case was much stronger than the one before us, and is unquestionably decisive of this. It is very
clearly shown that the total failure of ordinary remedies does not confer upon the court of chancery
an unlimited power to give relief. Such relief as is consistent with the general law of the land, and
authorized by the principles and practices of the courts of equity, will, under such circumstances,
be administered. But the harship of the case, and the failure of the mode of procedure established
by law, is not sufficient to justify a court of equity to depart from all precedent and assume an
unregulated power of administering abstract justice at the expense of well-settled principles.


It is attempted in argument to support this exercise of *659  authority by reference to some of the
acknowledged grounds of equity jurisdiction. One of these is the doctrine of specific performance
of contracts. But while equity has, in some cases, enforced in this manner a contract to deliver
specific stocks, there is no such case here. The plaintiffs have their bonds or stocks. It is the money
due on them which they want now. And in this respect the case is one of compensation in damages
for a failure to pay the money due on the bond. All that plaintiffs can get is this money and interest,
and that is precisely what a court of law would give them. The almost universal rule on the subject
of specific performance, as regards contracts other than those for real estate is, that where adequate
compensation can be made by the damages recoverable at law, equity will not interfere.


**4  It is said in argument that plaintiffs have a lien upon the taxable property of the district for the
payment of these bonds, and that equity always enforces liens where no other mode of enforcing
them exists. Whether this be the true doctrine of a court of equity to the full extent here claimed
we need not decide. Nor need we decide whether taxes once lawfully levied are, until paid, a lien
on the property against which they are assessed, though it is laid down in the very careful work
of Judge Dillon, that taxes are not liens upon the property against which they are assessed, unless
made so by the charter, or unless the corporation is authorized by the legislature to declare them
to be liens. 3  But here no taxes have been assessed except those which have been released by the
bondholders accepting new bonds for the interest of the year so assessed. And it is too clear for
argument that taxes not assessed are no liens, and that the obligation to assess taxes is not a lien on
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the property on which they ought to be assessed. This was one of the points urged and overruled
in the case of Rees v. Watertown.
3 2 Dillon on Corporations, 659.


The court is asked if it should fail to find any principle peculiar to courts of equity on which the
bill can be sustained, to treat it as a petition for the writ of mandamus.


*660  This would ignore the well-established principle of the Federal courts that the line between
the equitable and common-law jurisdiction must be maintained, and that a suit must be of the one
character or the other, and be prosecuted by pleadings and processes belonging to each class of
jurisdiction.


Mandamus is essentially and exclusively a common-law remedy and is unknown to the equity
practice. But if this were otherwise it is the well-settled doctrine of this court that the Circuit Courts
cannot use the writ of mandamus as an original and independent remedy, but are limited to its use
as a process in the enforcement of rights when jurisdiction has been already acquired for other
purposes. In fact, in the class of cases in which it is here sought it is a writ in execution of the
judgment of the court already rendered, and can only be used because it is an appropriate process
for that purpose. 4


4 McIntire v. Wood, 7 Cranch, 504; McClung v. Silliman, 6 Wheaton, 601; Kendall v.
United States, 12 Peters, 526; Riggs v. Johnson County, 6 Wallace, 197; The Secretary v.
McGarrahan, 9 Id. 311; Bath County v. Amy, 13 Id. 244.


The Circuit Court cannot, therefore, issue the writ if the bill could be treated merely as a petition
on the common-law side of the court, praying for that remedy.


**5  There does not appear to be any authority founded on the recognized principles of a court of
equity on which this bill can be sustained. If sustained at all it must be on the very broad ground
that because the plaintiff finds himself unable to collect his debt by proceedings at law, it is the duty
of a court of equity to devise some mode by which it can be done. It is, however, the experience
of every day and of all men, that debts are created which are never paid, though the creditor has
exhausted all the resources of the law. It is a misfortune which in the imperfection of human nature
often admits of no redress. The holder of a corporation bond must in common with other men
submit to this calamity, when the law affords no relief.


The power we are here asked to exercise is the very delicate *661  one of taxation. This power
belongs in this country to the legislative sovereignty, State or National. In the case before us the
National sovereignty has nothing to do with it. The power must be derived from the legislature of
the State. So far as the present case is concerned, the State has delegated the power to the levee
commissioners. If that body has ceased to exist, the remedy is in the legislature either to assess the
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tax by special statute or to vest the power in some other tribunal. It certainly is not vested, as in
the exercise of an original jurisdiction, in any Federal court. It is unreasonable to suppose that the
legislature would ever select a Federal court for that purpose. It is not only not one of the inherent
powers of the court to levy and collect taxes, but it is an invasion by the judiciary of the Federal
government of the legislative functions of the State government. It is a most extraordinary request,
and a compliance with it would involve consequences no less out of the way of judicial procedure,
the end of which no wisdom can foresee.


In the case of Walkley v. City of Muscatine and Rees v. City of Watertown, already cited, we have
distinctly refused to enter upon this course, and we see no reason in the present case to depart from
the well-considered judgment of the court in those cases, especially the latter.


DECREE AFFIRMED.


Dissenting, Mr. Justice CLIFFORD and Mr. Justice SWAYNE.


Mr. Justice BRADLEY did not sit.


All Citations


86 U.S. 655, 1873 WL 16061, 22 L.Ed. 223, 19 Wall. 655
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Unit of Local Government, Defendant–Appellee and Cross–Appellant.


Nos. 1–10–0088, 1–10–2005
|
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Synopsis
Background: Commercial general liability insurer sought declaration that it had no obligation to
cover mold remediation expenses unrelated to defense of mold lawsuits against school district and
that school district breached insurance contract. School district counterclaimed. The Circuit Court,
Cook County, Nancy J. Arnold, J., determined that school district properly targeted insurer, rather
than other chronologically consecutive insurers, to defend district. Insurer appealed and district
cross-appealed.


Holdings: The Appellate Court, Garcia, P.J., held that:


[1] on issue of apparent first impression, selective tender rule had no application to chronologically
consecutive commercial general liability insurance policies, and


[2] insured was not entitled to reimbursement for expenses of physician retained for remediation
purposes.


Reversed and remanded.


Procedural Posture(s): On Appeal.


West Headnotes (20)


[1] Appeal and Error Points and arguments
Substantive arguments may not be made on appeal in footnotes. Sup.Ct.Rules, Rule 341(a).
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[2] Appeal and Error De novo review
The Appellate Court reviews a trial court's grant of summary judgment de novo.


[3] Judgment Existence or non-existence of fact issue
Summary judgment is appropriate where the pleadings, depositions, admissions, and
affidavits on file, viewed in the light most favorable to the nonmoving party, reveal that
there is no genuine issue as to any material fact and that the moving party is entitled to
judgment as a matter of law. S.H.A. 735 ILCS 5/2–1005(c).


[4] Insurance Contribution Among Insurers
The doctrine of “equitable contribution” allows an insurer to be reimbursed by other
insurers that are also liable for a loss.


[5] Insurance Contribution Among Insurers
Equitable contribution arises from a right, which is independent from the rights of the
insured, to recover from a co-obligor who shares the same liability as the party seeking
contribution.


[6] Insurance Contribution Among Insurers
The purpose of the doctrine of equitable contribution is to provide a remedy when one
insurer has paid a debt that is equally owed by another insurer.


[7] Insurance Contribution Among Insurers
With regard to the doctrine of equitable contribution, the fact that one insurer undertakes
the burden of a full settlement payment does not mean the insurer is a volunteer for other
insurers who may also be liable.


[8] Insurance Contribution Among Insurers
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Equitable contribution applies policies that insure the same entities, the same interests,
and the same risks.


[9] Insurance Other Insurance
Insurance Tender or other notice
Insurance Effect of other insurance
The “targeted tender” or “selective tender” doctrine allows an insured covered by multiple
insurance policies to select or target which insurer will defend and indemnify it with regard
to a specific claim.


4 Cases that cite this headnote


[10] Insurance Tender or other notice
Insurance Effect of other insurance
Insurance Contribution Among Insurers
Where an insured covered by multiple insurance policies targets one insurer to defend and
indemnify insurer with regard to a specific claim, the duty to defend falls solely on the
selected insurer; that insurer may not in turn seek equitable contribution from the other
insurers who were not designated by the insured.


5 Cases that cite this headnote


[11] Insurance Other Insurance
Insurance Tender or other notice
Insurance Effect of other insurance
Under the targeted or selective tender doctrine, an insured is permitted to deactivate
coverage with a carrier previously selected for purposes of invoking exclusive coverage
with another carrier.


[12] Insurance Primary and excess insurance, in general
“Other insurance” excess provisions attempt to render otherwise primary insurance as
excess over any other collectible insurance, most often with statements in the policy that
declare the insurer's coverage to be excess over any other valid and collectible insurance
available to the insured.
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[13] Insurance Tender or other notice
Insurance Effect of other insurance
An “other insurance” excess provision does not in itself overcome the right of an insured
to tender defense of an action to one insurer alone.


[14] Insurance Tender or other notice
Insurance Effect of other insurance
Insurance Contribution Among Insurers
Insured's right to selective tender among chronologically concurrent policies did not
extend to consecutive commercial general liability policies, and therefore tendered insurer
was not foreclosed from seeking equitable contribution; insured could not have acted out
of fear that premiums would have been increased or the policy cancelled in the future, as
the insured selectively tendered the defense of its litigation to its current insurer, and the
insured had not exercised its right to forego coverage from its other insurers, as insured
engaged in settlement negotiations with other insurers.


3 Cases that cite this headnote


[15] Insurance Defense Costs, Supplementary Payments and Related Expenses
Insured retained physician for its own remediation purposes, not for litigation purposes,
and therefore insured was not entitled to reimbursement from commercial general liability
insurer for physician's expenses related to underlying mold litigation against insured; each
of the invoices contested by insured were for work performed subsequent to the insured's
retention of physician for its own remediation purposes, four invoices contested by insured
were billed directly to the insured, unlike previous bills, which were billed to defense
counsel, and insured internally coded all of physician's invoices it received directly as
construction, capital improvement, or operation and maintenance costs.


[16] Insurance Language of policies
When construing the language of an insurance policy, a court's primary objective is to
ascertain and give effect to the intentions of the parties as expressed by the words of the
policy.


[17] Insurance Plain, ordinary or popular sense of language
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If the words used in an insurance policy are clear and unambiguous, they must be given
their plain, ordinary, and popular meaning.


[18] Insurance Defense Costs, Supplementary Payments and Related Expenses
Insurance Weight and sufficiency
It is the insured that must carry the burden of proof on the existence, amount, and
reasonableness and necessity of the site investigation expenses as defense costs, and it
must do so by the preponderance of the evidence.


[19] Insurance Defense Costs, Supplementary Payments and Related Expenses
Whether litigation expenses are remedial or defense-related will depend upon the facts.


[20] Insurance Scope of Duty
If site investigation expenses must be incurred by the insurer in fulfilling its duty to defend
the insured, they must be incurred.


Attorneys and Law Firms


*1102  Daniel J. Zollner, Dykema Gossett PLLC, J. Timothy Eaton, Patricia S. Spratt, Michael P.
Sheehan, Shefsky & Froelich Ltd., Chicago, for Appellant.


Scott O. Reed, Donnelly, Lipinski & Harris, LLC, Michael J. Duggan, Klein, Thorpe and Jenkins,
Ltd., Chicago, for Appellee.


OPINION


Presiding Justice GARCIA delivered the judgment of the court, with opinion.


**580  ¶ 1 Plaintiff Illinois School District Agency (ISDA), a provider of commercial general
liability insurance, appeals the circuit court's ruling that defendant St. Charles Community Unit
School District 303 (District) properly targeted the ISDA to defend the District in a series of
lawsuits stemming from mold infestation in the District's high school building, over other insurers
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that issued policies covering the District prior to the policy issued by the ISDA. Illinois is one of
only three states that allow an insured to selectively tender the defense of a lawsuit to one insurer
over other chronologicallyconcurrent insurers. The Illinois Supreme Court has never approved
extending this uncommon right to include chronologically consecutive insurance policies. The
policy grounds underlying the selective tender rule do not apply to past insurers where the risk
of increased premiums or the risk of policy cancellation does not exist. We reverse the circuit
court's grant of summary judgment in favor of the District on counts II, III and IV of the ISDA's
amended complaint; we remand for further proceedings consistent with this opinion. We reject
the District's cross-appeal challenging the circuit court's judgment in favor of the ISDA on the
District's counterclaim that it was entitled to reimbursement for certain invoices from the same
mold expert separately retained by the ISDA and the District.


¶ 2 BACKGROUND


¶ 3 The District is a public entity that oversees St. Charles East High School, which suffered a
mold infestation that gave rise to this case. The ISDA was established by certain school districts
of Illinois to pool their risk. It offers for purchase by its members insurance coverage, much like
ordinary commercial insurance carriers. The ISDA provided commercial general liability (CGL)
insurance coverage to the District from July 1, 1995, through July 11, 2001. Its policy provided
that the ISDA “will have the right and duty to defend any ‘suits' seeking * * * damages.” It also
provided that the ISDA “will pay, with respect to any claim or ‘suit’ we defend: * * * All reasonable
expenses incurred by the [District] at our request to assist us in the investigation or defense of the
claim or ‘suit.’ ”


¶ 4 Prior to coverage by the ISDA, the District held CGL policies with General Casualty Company
of Wisconsin (General Casualty) from September 1, 1971, to September 1, 1974, Employers Fire
Insurance Company from October 1, 1974, to October 1, 1977, Hartford Accident and Indemnity
Company (Hartford) from October 1, 1977, to July 1, 1985, and Indiana Insurance Company
(Indiana) from October 1, 1985, to July 1, 1995.


¶ 5 The Mold Lawsuits


¶ 6 In March 1999, the District notified the ISDA that it faced potential tort liability stemming from
mold exposure to St. Charles East High School students. The ISDA reserved its rights and retained
attorney Robert Smyth of the law firm of Donohue, Brown, Mathewson & Smyth to investigate
and monitor mold-based claims.
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*1103  **581  ¶ 7 Between March 2001 and March 2002, three separate lawsuits were filed
against the District alleging the District's negligence caused the former students to suffer mold-
related injuries. In April 2001, the District tendered the defense of the suits to the ISDA and
Indiana. On June 26, 2001, the ISDA accepted the defense of the suits against the District, subject
to a reservation of rights; the ISDA retained attorney Smyth to represent and defend the District in
the lawsuits. On August 21, 2001, the District tendered the defense of the lawsuits to Hartford and
General Casualty as well. On September 7, 2001, Hartford acknowledged receipt of the tender.
On September 24, 2001, Indiana agreed to defend the District pursuant to a reservation of rights.
On October 1, 2001, General Casualty acknowledged receipt of the tender, reserved its rights, and
declined to defend. On February 15, 2002, Hartford agreed to defend against the lawsuits under
a reservation of rights.


¶ 8 In a letter dated March 19, 2002, the District's coverage counsel, Scott Reed, informed the
ISDA that the District “has now obtained defense of the [action] under a reservation of rights from
all primary general liability insurers with coverage in force on an occurrence basis from October
1, 1981 through July 11, 2001.”


¶ 9 As a result of the mold problem, the District employed several contractors and experts to
investigate and remedy the mold infestation. On July 23, 2002, Reed provided the ISDA, Indiana,
and Hartford with copies of the “expert and consultant bills to date” generated by these services,
which totaled approximately $2.2 million.


¶ 10 Hartford, Indiana, and General Casualty Settle


¶ 11 On August 14, 2002, Hartford sued the District in federal court, asserting it was not obligated
to reimburse the District for the expert and consultant bills the District had incurred. On or about
October 16, 2002, Hartford and the District reached a settlement whereby Hartford paid the District
$150,000 in exchange for the District's “de-activation” of its tender of defense, which rendered
moot its claim for indemnity. The agreement was fully executed on November 20, 2002. It provided
that Hartford's payment satisfied its obligations to the District, including


“any costs and expenses incurred by The School District in defense or indemnity of the
Underlying Lawsuits, or any other costs associated with the mold remediation which were
incurred on or before October 14, 2002. These costs and expenses include, but are not limited
to, AAA Environmental, Golan Harris, Holian Asbestos Removal, Carnow Conibear, Judge &
James, Raths Raths & Johnson, Shirmer Engineering, STS Consultants, Air Quality Services,
HP Woods, and Donohue Brown Mathewson & Smyth [hereinafter, the vendors].”
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In a letter dated November 22, 2002, the District informed the ISDA's in-house claims handler and
its outside counsel that the District and Hartford had reached a settlement agreement, “the terms
of which are confidential.” Pursuant to the settlement, the District withdrew its tender to Hartford
effective October 14, 2002.


¶ 12 On December 9, 2002, the District settled with Indiana. It deactivated its tender in exchange
for a $500,000 payment. The settlement included language substantially similar to that of the
Hartford settlement in that Indiana's payment satisfied obligations as to both litigation defense
and reimbursement of mold remediation expenses provided by the same vendors listed in the
Hartford settlement. The District also informed the ISDA's claims handler and outside counsel of
this agreement, the terms of which were **582  *1104  declared confidential. A similar settlement
was reached between the District and General Casualty for $10,000.


¶ 13 The District's reimbursement claims arose from its payment of certain vendors from its own
funds. When it later received the settlement proceeds, it deposited the proceeds into the District's
“Educational Fund,” which it used to pay general operating expenses.


¶ 14 The Lawsuits


¶ 15 The District remained in settlement discussions with the ISDA and apparently believed the
discussions would continue. The ISDA, however, filed the instant action against the District on
February 6, 2003. Count I of the lawsuit sought a declaration that the ISDA had no obligation to
cover mold remediation expenses unrelated to the defense of the mold lawsuit; count II alleged the
District's “secret” settlements with the other three insurers breached its insurance contract with the
ISDA. On September 30, 2005, the District filed an answer and a four-count counterclaim. Count I
of the counterclaim sought a declaration that the ISDA was obliged to cover mold remediation costs
in addition to litigation defense expenses; count II alleged the ISDA had breached its contract with
the District by failing to compensate the District for remediation and litigation defense costs; count
III sought to recover costs and attorney fees the District incurred in pursuing insurance coverage
from the other insurers; and count IV sought penalties against the ISDA pursuant to section 155
of the Insurance Code (215 ILCS 5/155 (West 2004)) for the ISDA's “vexatious and unreasonable
delay” in providing the insurance coverage to which the District was entitled.


¶ 16 The ISDA moved to dismiss all four counts of the counterclaim. On May 4, 2006, the circuit
court denied the motion as to counts I through III, but granted it as to count IV. On June 21, 2010,
the court entered judgment for the ISDA on count III of the counterclaim. The District does not
challenge these rulings on cross-appeal.
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¶ 17 On January 27, 2006, the District moved for partial summary judgment on count I of its
counterclaim that sought reimbursement under the ISDA policy for mold remediation expenses
that it claimed also aided the litigation, and on count II of the ISDA's lawsuit that claimed the
settlements with the three other insurers and deactivations of tender breached the ISDA's insurance
contract. Following oral argument, Judge Nancy Arnold denied the District's summary judgment
motion as to count I of the counterclaim. As to the District's summary judgment motion regarding
count II of the ISDA's complaint, the ISDA argued that the District's deactivations of tender to
Hartford, Indiana, and General Casualty were improper because the District was compensated
for the deactivations. Judge Arnold ruled no legal distinction existed between compensated and
uncompensated deactivation of tender: “I don't see any real dispute in your response, frankly. * *
* There is a little argument made with no support saying there is a distinction here. But there's no
case law telling me the distinction has any legal basis.”


¶ 18 On June 14, 2006, the circuit court entered summary judgment for the District on count II
of the ISDA's complaint, holding the District had the right to deactivate tender of the litigation
defense as to the other three insurers and that doing so in exchange for settlement payments did
not breach its policy with the ISDA. With a favorable ruling on the same claim by the ISDA,
the District voluntarily dismissed count II of its counterclaim, claiming a policy breach by the
ISDA. The **583  *1105  court, however, granted leave to the ISDA to file an amended complaint
alleging the District received a “double recovery” from its settlement with the other insurers and
the unspecified insurance proceeds it received from the ISDA.


¶ 19 The ISDA moved for reconsideration of the court's ruling on the compensated deactivation of
tender, which the court denied on August 14, 2006. On November 7, 2007, the ISDA again moved
the court to reconsider, this time based on a relatively new case, Kajima Construction Services,
Inc. v. St. Paul Fire & Marine Insurance Co., 368 Ill.App.3d 665, 305 Ill.Dec. 647, 856 N.E.2d
452 (2006), aff'd, 227 Ill.2d 102, 316 Ill.Dec. 238, 879 N.E.2d 305 (2007). At oral argument, Judge
Arnold observed that Kajima stood only for the proposition that an insured cannot selectively
tender defense of a lawsuit to an insurer based on an excess insurance policy when the insured still
has available primary insurance policies. The circumstances in Kajima were not the circumstances
in the instant case and thus did not warrant reconsideration of the ISDA's claim.


¶ 20 On June 8, 2008, the ISDA filed an amended complaint, adding count III, which sought
setoff or restitution of amounts paid in defending and settling the litigation, and count IV, which
argued for proration or restitution from the District for the amount it allegedly paid in excess of
its “allocable pro rata share” of defense costs in the lawsuits. The ISDA then filed a “Motion for
Setoff of Insurance Settlement Proceeds,” arguing that the District “breached its express duties,
implied duty of good faith, and fiduciary duties under the ISDA Agreement”; that the District
“received a double recovery of defense and indemnity costs, received a windfall profit and has
been unjustly enriched”; and that the District's settlement agreements with the other insurers
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“intentionally prejudiced [the] ISDA by releasing its right to equitable contribution.” The District
responded that it had actually recovered less than one-third of its investigative costs and therefore
received no windfall and breached no duty to the ISDA. On December 4, 2009, the circuit court
denied the ISDA's motion and entered judgment for the District on counts III and IV of the ISDA's
amended complaint. The record before us contains no findings of fact or conclusions of law as to
the order of December 4, 2009, which is unaccompanied by any transcript of the proceedings.


¶ 21 The ISDA remained the lone insurer that defended and indemnified the District in the lawsuits,
which settled for $90,000 in September 2007. The ISDA alleges it paid “$550,889 in defense fees
and expenses related to the Mold Lawsuits, and $90,000 to settle the Mold Lawsuits,” for a total
expenditure of $640,889. 1


1 The ISDA also states at page 22 of its brief that “[t]he total spent by [the] ISDA to defend
and settle the Mold Lawsuit was $715,674.” The discrepancy of $74,785 between the two
totals is the amount for “allocated Loss (Claim Adjustment) Expenses.”


¶ 22 The ISDA timely appeals, following the circuit court's order of June 21, 2010, which disposed
of count III of the District's counterclaim, the last issue in the case.


¶ 23 The Cross–Appeal


¶ 24 The District cross-appeals from the circuit court's judgment in the ISDA's favor on count I of
the District's counterclaim and count I of the ISDA's amended complaint. Before the circuit court,
the parties submitted cross-motions for partial summary judgment regarding “whether disputed
invoice entries from Dr. James Woods are legitimate defense costs as to which [the ISDA] owes a
duty to reimburse **584  *1106  [the District], or whether these invoice entries represent services
requested by [the District] for its efforts to remediate the mold condition in its physical plant.” The
court's previous orders of June 14, 2006, and April 24, 2008, had established that the ISDA had
no duty to indemnify the District for remediation under the CGL policy. The court resolved the
cross-motions for reimbursement on the disputed invoices in “a bench trial,” pursuant to a joint
stipulation. On May 22, 2009, the court issued written “Findings of Fact and Entry of Judgment
After Stipulated Trial.” In the course of the stipulated trial, the court considered the briefs, exhibits,
oral arguments, and the depositions of expert Woods and attorney Smyth.


¶ 25 The court found Dr. Woods was “an expert originally retained by the ISDA defense counsel,
Robert Smyth, but then separately retained by [the District] for its own purposes.” It noted that
the ISDA had only paid a portion of expert Woods' invoices, contending the unpaid invoices were
allocable to mold remediation, not litigation defense. Under the language of the ISDA's policy, the
“ISDA was obligated to pay for expenses it actually incurred, and all reasonable expenses incurred
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by [the District] at ISDA's request to assist in the investigation or defense of the mold litigation.”
The court agreed with the case law cited by the District, Aerojet–General Corp. v. Transport
Indemnity Co., 17 Cal.4th 38, 70 Cal.Rptr.2d 118, 948 P.2d 909, 924 (1997), that “the burden
of proving the existence, amount, reasonableness, and necessity of site investigation as defense
costs rests with the insured.” However, the circuit court found Aerojet and the other cases cited by
the District distinguishable because the remediation measures undertaken by the insureds in those
cases were compelled by government environmental cleanup regulations, which triggered the duty
of the insurers to indemnify for the remediation costs. The court noted: “The mold infestation at St.
Charles High School did not need to be corrected to avoid potential liability in any of the lawsuits.”


¶ 26 The court then turned its attention to the disputed invoices from expert Woods. The question
for the court was whether the disputed invoice entries represented reasonable expenses incurred
for defense purposes at the ISDA's request. The court “reject[ed] [the District's] argument that
where Woods' work was useful for remediation and litigation, the court should arbitrarily order
each party to bear half of the costs.” It found “relevant, but not conclusive, the fact that [the
District] internally coded these expenditures as construction, capital improvement, or operation
and maintenance costs.” The court found that Woods' work on the “Seven–Step Protocol,” a step-
by-step plan for some of his work at the high school, “was done pursuant to [the District's] request,
was not requested by the defense counsel engaged by the ISDA, and was implemented for the
purpose of remediation, not litigation.” Turning to specific invoices, the court found the invoices
dated April 26, 2001, and May 16, 2001, were properly chargeable to litigation expenses, which
the ISDA was obligated to pay. The ISDA does not appeal that finding.


¶ 27 The court next found the “overwhelming evidence” indicated the May 14–16 entry pertained
to meetings and preparation requested by the District for purposes of mold remediation. The court
observed, “The remaining invoices were all billed to [the District]” through its superintendent. It
found “[the District] bears the burden of proving that the expenses listed are reasonable expenses
incurred at the ISDA's request to assist in the investigation or defense of the mold litigation.”
**585  *1107  With regard to each of the remaining invoices, dated June 14, August 6, October
1, and December 31, 2001, consistent with the deposition testimony of Woods that the work
“was needed for remediation [but] could be used for forensic[s],” the court found the work
predominately served to remedy the school's mold infestation. Judge Arnold ruled the possible
dual purpose of the work was “not sufficient to establish that the work represented * * * was
performed at the ISDA's request to aid it in the mold litigation.” Accordingly, the court held the
ISDA had no obligation to pay any of the remaining disputed invoices.


¶ 28 The District timely cross-appeals.
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¶ 29 ANALYSIS


¶ 30 The ISDA contends the District violated the terms of its insurance policy by entering into
“secret” settlements with the other insurers and tendering the defense of the mold litigation to the
ISDA alone. It argues these actions constituted a breach of the District's purported fiduciary duty
to the ISDA and that the District received a “windfall” in the amount of the insurance proceeds it
received that exceeded the amount of its litigation costs. The ISDA seeks a setoff or restitution of
that amount. The District counters that an insured party has a paramount right to tender defense of
a lawsuit to any primary insurer it chooses, that an insured owes no fiduciary duty to an insurer, and
that the mold infestation cost the District far more than the sum of the settlements it received. In its
cross-appeal, the District urges that the ISDA is liable for a greater portion of the Woods invoices
than the circuit court allowed. The ISDA responds that the court ruled based on the evidence before
it when it found the ISDA not liable for the invoices in question.


[1]  ¶ 31 We note that the District's responsive brief contains 34 single-spaced footnotes, many of
which advance substantive arguments, in the span of 64 pages. “Footnotes are discouraged, but if
used must be double-spaced.” Ill. S.Ct. R. 341(a) (eff. July 1, 2008). “Substantive arguments may
not be made in footnotes.” Technology Solutions Co. v. Northrop Grumman Corp., 356 Ill.App.3d
380, 382, 292 Ill.Dec. 784, 826 N.E.2d 1220 (2005) (sua sponte striking all footnotes from the
parties' briefs where their briefs contained slightly more footnotes per page than the District's).
While we grant the District greater lenience than did the court in Technology Solutions, we caution
counsel for the District that supreme court rules are not mere suggestions.


¶ 32 The ISDA's Appeal—Selective Tender


[2]  [3]  ¶ 33 We agree with the parties that our review of the circuit court's summary judgement
order finding the District in compliance with the ISDA insurance contract is subject to de novo
review. Kajima, 227 Ill.2d at 106, 316 Ill.Dec. 238, 879 N.E.2d 305 (“This court conducts a de
novo review of an order granting summary judgment.”); Avery v. State Farm Mutual Automobile
Insurance Co., 216 Ill.2d 100, 129, 296 Ill.Dec. 448, 835 N.E.2d 801 (2005) (“the construction,
interpretation, or legal effect of a contract is a matter to be determined by the court as a question
of law”). “Summary judgment is appropriate where the pleadings, depositions, admissions and
affidavits on file, viewed in the light most favorable to the nonmoving party, reveal that there is
no genuine issue as to any material fact and that the moving party is entitled to judgment as a
matter of law.” Kajima, 227 Ill.2d at 106, 316 Ill.Dec. 238, 879 N.E.2d 305 (citing 735 ILCS 5/2–
1005(c) (West 2006)).
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*1108  **586  ¶ 34 The ISDA notes the parties' insurance agreement expressly provides the
ISDA's coverage is applicable only as excess over other applicable insurance. It argues the District
breached the policy's provision of “other insurance” when the District, through its settlements with
Indiana, Hartford, and General Casualty, foreclosed the ISDA from seeking equitable contribution
from these other insurance companies for the mold litigation. The District counters that it had the
unfettered right to tender the defense of the lawsuits to any of its insurers.


[4]  [5]  [6]  [7]  [8]  ¶ 35 “[T]he doctrine of equitable contribution allows [an insurer] to be
reimbursed by other insurers that are also liable for [a] loss.” American States Insurance Co. v.
CFM Construction Co., 398 Ill.App.3d 994, 998, 337 Ill.Dec. 740, 923 N.E.2d 299 (2010). It “
‘arises from a right, which is independent from the rights of the insured, to recover from a co-
obligor who shares the same liability as the party seeking contribution.’ ” Id. (quoting Argonaut
Insurance Co. v. Safway Steel Products, Inc., 355 Ill.App.3d 1, 10–11, 290 Ill.Dec. 797, 822 N.E.2d
79 (2004)). “The purpose of the doctrine is to provide a remedy when one insurer has paid a debt
that is equally owed by another insurer.” CFM, 398 Ill.App.3d at 998, 337 Ill.Dec. 740, 923 N.E.2d
299. “ ‘The fact that one insurer undertakes the burden of a full settlement payment does not mean
the insurer is a volunteer.’ ” Id. (quoting Chicago Hospital Risk Pooling Program v. Illinois State
Medical Inter–Insurance Exchange, 325 Ill.App.3d 970, 981, 259 Ill.Dec. 230, 758 N.E.2d 353
(2001)). “Equitable ‘contribution applies to * * * policies [that] insure the same entities, the same
interests, and the same risks.’ ” CFM, 398 Ill.App.3d at 998, 337 Ill.Dec. 740, 923 N.E.2d 299
(quoting Home Insurance Co. v. Cincinnati Insurance Co., 213 Ill.2d 307, 316, 290 Ill.Dec. 218,
821 N.E.2d 269 (2004)).


[9]  [10]  [11]  ¶ 36 The District does not argue that the ISDA failed to meet the criteria
for equitable contribution; rather, it contends the ISDA is ineligible for equitable contribution
arising from the doctrine's exception known as the targeted tender or selective tender rule. “[T]he
‘targeted’ or ‘selective’ tender doctrine allows an insured covered by multiple insurance policies to
select or target which insurer will defend and indemnify it with regard to a specific claim.” Kajima,
227 Ill.2d at 107, 316 Ill.Dec. 238, 879 N.E.2d 305; John Burns Construction Co. v. Indiana
Insurance Co., 189 Ill.2d 570, 574, 244 Ill.Dec. 912, 727 N.E.2d 211 (2000); Cincinnati Cos. v.
West American Insurance Co., 183 Ill.2d 317, 323, 233 Ill.Dec. 649, 701 N.E.2d 499 (1998). “
‘Where an insured makes such a designation, the duty to defend falls solely on the selected insurer.
That insurer may not in turn seek equitable contribution from the other insurers who were not
designated by the insured.’ ” Burns, 189 Ill.2d at 575, 244 Ill.Dec. 912, 727 N.E.2d 211 (quoting
Cincinnati, 183 Ill.2d at 324, 233 Ill.Dec. 649, 701 N.E.2d 499). “The insured may choose to
forgo an insurer's assistance for various reasons, such as the insured's fear that premiums would
be increased or the policy cancelled, in the future.” Cincinnati, 183 Ill.2d at 326, 233 Ill.Dec. 649,
701 N.E.2d 499. The insured is also “ ‘permitted to deactivate coverage with a carrier previously
selected for purposes of invoking exclusive coverage with another carrier.’ ” Kajima, 227 Ill.2d
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at 110–11, 316 Ill.Dec. 238, 879 N.E.2d 305 (quoting Alcan United, Inc. v. West Bend Mutual
Insurance Co., 303 Ill.App.3d 72, 83, 236 Ill.Dec. 560, 707 N.E.2d 687 (1999)).


¶ 37 In 2001, Justice Quinn of the First District observed that Illinois's status as **587  *1109  one
of a very small minority of states that employ the targeted tender doctrine is not one of distinction:
“In the vast area of legal jurisprudence, there are undoubtedly many instances where being the
first, or only, jurisdiction to grant rights to persons or entities may rightly be a source of pride.
While it is still very early, the doctrine of ‘selective tender’ does not appear to me to be one of those
instances.” Chicago Hospital Risk Pooling Program, 325 Ill.App.3d at 987, 259 Ill.Dec. 230, 758
N.E.2d 353 (Quinn, J., specially concurring). Ten years later, our research has identified Montana
and Washington as the only other states recognizing the right of selective tender. See XL Specialty
Insurance Co. v. Progressive Casualty Insurance Co., 411 Fed.Appx. 78, 81 (9th Cir.2011) (citing
Casualty Indemnity Exchange Insurance Co. v. Liberty National Fire Insurance Co., 902 F.Supp.
1235, 1237, 1238 & n. 3 (D.Mont.1995), citing Institute of London Underwriters v. Hartford Fire
Insurance Co., 234 Ill.App.3d 70, 175 Ill.Dec. 297, 599 N.E.2d 1311 (1992)); Mutual of Enumclaw
Insurance Co. v. USF Insurance Co., 164 Wash.2d 411, 191 P.3d 866, 873 (2008). As such, we
tread with caution when the application of this right, which is uncommonly generous to insured
parties, falls outside of the circumstances previously approved by our supreme court.


[12]  [13]  ¶ 38 The ISDA contends the “other insurance” clause of its policy entitled it to equitable
contribution from the District's other insurers. The clause provides:


“Coverage provided by this Plan shall apply only as excess over other insurance and/or coverage
applicable to a loss hereunder regardless of whether such other coverage provides primary,
excess, umbrella or contingent coverage. When both this coverage and other insurance apply to
the loss on the same basis, whether excess or contingent, the Agency shall not be liable under
this Plan for a greater proportion of the loss than that stated in the [contribution by equal shares
provision].”


“Other insurance” excess clauses such as this one are “an effort to override [an insured's right]
to choose among co-insurers.” River Village I, LLC v. Central Insurance Cos., 396 Ill.App.3d
480, 487, 335 Ill.Dec. 707, 919 N.E.2d 426 (2009). Such provisions, as in this case, “attempt to
render otherwise primary insurance as excess over any other collectible insurance, most often with
statements in the policy that declare the insurer's coverage to be excess over any other valid and
collectible insurance available to the insured.” Id. “An ‘other insurance’ provision does not in itself
overcome the right of an insured to tender defense of an action to one insurer alone.” Burns, 189
Ill.2d at 578, 244 Ill.Dec. 912, 727 N.E.2d 211. Accordingly, the existence of the “other insurance”
clause is not dispositive. Nor are we inclined to address in this case whether a legal distinction
exists between compensated and uncompensated deactivation of tender, as the circuit court below
rejected.
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[14]  ¶ 39 Rather, we deem the dispositive issue to be whether an insured's right to selective
tender among chronologically concurrent policies extends to consecutive ones such as the policies
at issue in this case. There is no supreme court precedent for doing so. See Kajima, 227 Ill.2d
at 117, 316 Ill.Dec. 238, 879 N.E.2d 305; John Burns Construction Co. v. Indiana Insurance
Co., 189 Ill.2d 570, 244 Ill.Dec. 912, 727 N.E.2d 211 (2000); Cincinnati, 183 Ill.2d at 317, 233
Ill.Dec. 649, 701 N.E.2d 499. The most recent supreme court decision on the selective tender
rule suggests that the insurance policies must be concurrent for the rule to apply: *1110  **588
“[T]argeted tender can be applied to circumstances where concurrent primary insurance coverage
exists.” (Emphasis added.) Kajima, 227 Ill.2d at 117, 316 Ill.Dec. 238, 879 N.E.2d 305 (insured
could not selectively tender lawsuit defense to one insurance carrier over another where the two
policies were not concurrent primary policies); see also Lee R. Russ & Thomas F. Segalla, Couch
on Insurance § 200:37 (3d ed. 2007) (citing Kajima for the proposition that “the selective tender
rule is only applicable to concurrent insurance coverage and not consecutive primary or excess
coverage policies where other primary coverage is available”). Accordingly, where coverage is not
concurrent, but rather consecutive as it was in this case, we do not read the authority the District
relies upon as foreclosing the ISDA's claim for equitable contribution by invoking the targeted
tender exception.


¶ 40 In River Village, this court declined to apply the targeted tender rule to a policy determined to
provide “excess coverage,” consistent with the supreme court's decision in Kajima. River Village,
396 Ill.App.3d at 492, 335 Ill.Dec. 707, 919 N.E.2d 426. The River Village court noted: “The
targeted tender doctrine allows an insured who is covered by multiple and concurrent insurance
policies to select, or ‘target,’ which insurer he wants to defend and indemnify him regarding a
specific claim.” (Emphasis added.) Id. at 486, 335 Ill.Dec. 707, 919 N.E.2d 426. River Village is
not authority for the District's claim in the instant case.


¶ 41 We are aware of only one Illinois case that appears to have applied the targeted tender rule
to consecutive insurance policies, a case which the District acknowledged at oral argument is not
factually on point for the issue before us. See Richard Marker Associates v. Pekin Insurance Co.,
318 Ill.App.3d 1137, 252 Ill.Dec. 922, 743 N.E.2d 1078 (2001).


¶ 42 In that case, architect Marker was insured by Pekin Insurance Company from August 25,
1991, to August 25, 1992, and by Statewide Insurance Company beginning on August 25, 1992.
Id. at 1139, 252 Ill.Dec. 922, 743 N.E.2d 1078. Marker was sued by a client and tendered defense
of the suit to both insurance companies. Id. Marker then withdrew his tender to Statewide, leaving
only Pekin to indemnify Marker after he settled with the former client. Id. In Pekin's suit for
equitable contribution from Statewide, the circuit court granted Pekin summary judgment. Id. at
1140, 252 Ill.Dec. 922, 743 N.E.2d 1078. The appellate court reversed, holding that Pekin was
not entitled to equitable contribution from Statewide precisely “because Marker had elected to
forgo coverage under Statewide's policy.” Id. at 1145, 252 Ill.Dec. 922, 743 N.E.2d 1078. The
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Marker court acknowledged that “our courts have chosen to protect the insured's right to choose or
knowingly forego coverage.” Id. at 1144, 252 Ill.Dec. 922, 743 N.E.2d 1078. An insured's decision
to forego coverage by one insurer in favor of another was explained by “the insured's fear that
premiums would be increased or the policy canceled in the future.” Id. at 1141, 252 Ill.Dec. 922,
743 N.E.2d 1078 (citing Cincinnati, 183 Ill.2d at 326, 233 Ill.Dec. 649, 701 N.E.2d 499, and Alcan,
303 Ill.App.3d at 79, 236 Ill.Dec. 560, 707 N.E.2d 687).


¶ 43 That explanation for the selective tender rule has no application in this case. The District
selectively tendered the defense of its litigation to its current insurer, the ISDA. Thus, the District
could not have acted out of “fear that premiums would be increased or the policy canceled, in the
future” as was noted in **589  *1111  Marker. Marker, 318 Ill.App.3d at 1141, 252 Ill.Dec. 922,
743 N.E.2d 1078. See Cincinnati, 183 Ill.2d at 326, 233 Ill.Dec. 649, 701 N.E.2d 499 (“[The]
insured may choose to forgo an insurer's assistance for various reasons, such as the insured's
fear that premiums would be increased or the policy cancelled in the future.”); Enumclaw, 191
P.3d at 873 (“Like a driver involved in a minor accident, an insured may choose not to tender
in order to avoid a premium increase. The insured may also want to preserve its policy limits
for other claims, or simply to safeguard its relationship with its insurer.”). The District's tender
to the ISDA made future premium increases or cancellation of its policy more likely, rather than
less. 2  Of course, the District may well have decided that either risk was acceptable given the
compensation it received from Indiana, Hartford, and General Casualty for deactivation of its
tender of defense. Cf. CFM, 398 Ill.App.3d at 998, 337 Ill.Dec. 740, 923 N.E.2d 299. Nor is it
accurate to describe this case as one where the District exercised its right “[to] forgo coverage”
from the other insurers as the Marker court noted for the outcome there. Marker, 318 Ill.App.3d
at 1144, 252 Ill.Dec. 922, 743 N.E.2d 1078. While we have declined to address the issue of
compensated versus uncompensated deactivation of tender, first noted and then dismissed by the
circuit court, we observe that foregoing coverage from other insurers generally does not entail
receiving $660,000 as the District received from Hartford, Indiana, and General Casualty for
its deactivation of tender. Compensated deactivation of tender appears indistinguishable from a
payment of “a debt * * * equally owed by another insurer.” CFM, 398 Ill.App.3d at 998, 337
Ill.Dec. 740, 923 N.E.2d 299. The District presents us with no good reason to conclude that the
targeted tender doctrine, as established by our supreme court's decisions, should extend to the
circumstances present in this case.


2 Indeed, the insurance policy between the District and the ISDA was terminated about three
months after the District tendered to the ISDA.


¶ 44 The ISDA advances a handful of other arguments effectively seeking equitable contribution.
It relies on the “transfer of rights” clause of its insurance agreement with the District; it argues
the targeted tender doctrine does not apply to it because it is an “intergovernmental cooperative”;
and it contends the District violated a fiduciary duty and a duty of good faith owed to the ISDA.
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Further, it argues that the District “has been paid twice for its defense and indemnity costs in the
Mold lawsuits—once by [the] ISDA and once by the settling insurers.” We decline to address
those arguments as well.


¶ 45 Under the circumstances presented in this case, we narrowly draw our holding. In our review
of the grant of summary judgment on counts II, III, and IV of the ISDA's amended complaint, we
conclude that the District was not entitled to judgment as a matter of law. No supreme court case
approves the use of the selective tender rule to consecutive insurance policies. Nor do we provide
such authority in this case. Accordingly, we conclude the circuit court erred in granting summary
judgment to the District based on its purported right to selectively tender the defense of the mold
lawsuits to the ISDA as a consecutive insurer. Given our remand, we decline to address the “double
payment” arguments urged by the ISDA to support this outcome, though we note that the ISDA
is correct that an insured party may not receive a double recovery for the same “harm or injury.”
Federal Insurance Co. v. Binney & Smith, Inc., 393 Ill.App.3d 277, 296, 332 Ill.Dec. 448, 913
N.E.2d 43 (2009) (remanding for further **590  *1112  findings where “[f]ailure to account for
* * * settlement [with one insurer] ha[d] the potential of providing [the insured] with a windfall”
in light of additional insurance payments from a second insurer). We remand to the circuit court
for further proceedings consistent with this opinion.


¶ 46 Though our reversal of summary judgment in favor of the District renders unavailing the
District's request for attorney fees in its “Conclusion” of its brief, even if our decision were
otherwise, we would reject the District's request out-of-hand as “a claim of error that is merely
listed but not ‘argued’ [does] not satisfy the requirements of Rule 341.” Vancura v. Katris, 238
Ill.2d 352, 373, 345 Ill.Dec. 485, 939 N.E.2d 328 (2010) (citing Ill. S.Ct. R. 341 (eff. July 1, 2008)).


¶ 47 The District's Cross–Appeal


[15]  ¶ 48 The District asserts it is entitled to reimbursement from the ISDA for certain invoices
from Dr. James Woods that it contends could benefit both remediation and litigation. The District
contends the circuit court misconstrued the District's burden as to the so-called “dual purpose”
invoices. The District contends the circuit court enhanced the District's burden of proof at trial
when the court referenced policy language that the ISDA would be responsible only for defense
costs “at ISDA's request.”


¶ 49 We understand the ISDA to counter that the true issue on cross-appeal is whether the District
met its burden before the circuit court to prove the “dual purpose” invoices were predominately
litigation expenses rather than remediation expenses, which the bench trial, based on the stipulated
facts, was meant to resolve.
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¶ 50 The parties dispute the applicable standard of review on the cross-appeal issue. The ISDA
accuses the District of failing to identify the applicable standard of review in violation of Illinois
Supreme Court Rules 341(h)(3) and 341(i) (eff. July 1, 2008) (both parties “must include a concise
statement of the applicable standard of review for each issue”). We note the ISDA's position on
the applicable standard is itself unclear as it identifies potentially different applicable standards
but fails to state which standard should apply to the issue before us. The District argues that its
fundamental claim that the circuit court improperly enhanced its burden regarding the disputed
invoices presents a question of law subject to de novo review.


¶ 51 We elect to apply a de novo standard of review to the District's initial contention that its burden
was unfairly enhanced by the circuit court's interpretation of the CGL contract between the parties.
See 1350 Lake Shore Associates v. Healey, 223 Ill.2d 607, 614, 627, 308 Ill.Dec. 379, 861 N.E.2d
944 (2006) (questions of law regarding the burden of proof are reviewed de novo ). Should we find
no fundamental error of law regarding the District's burden, we review the circuit court's findings
supporting its judgment, following the bench trial, against the manifest weight of the evidence.
System Development Services, Inc. v. Haarmann, 389 Ill.App.3d 561, 570, 329 Ill.Dec. 744, 907
N.E.2d 63 (2009) (“The standard of review in a bench trial is whether the judgment is against the
manifest weight of the evidence.” (Internal quotation marks omitted.)).


¶ 52 The District concedes that it bore the general burden of establishing that the disputed invoices
were subject to reimbursement under the CGL policy. Our supreme court “has long established that
the burden is on the insured to prove that its claim falls within the coverage of an insurance policy.”
Addison Insurance Co. v. Fay, 232 Ill.2d 446, 453, 328 Ill.Dec. 858, 905 N.E.2d 747 (2009). The
District quotes Aerojet for the indisputable proposition, **591  *1113  under the context of this
case, that “it is the insured that must carry the burden of proof on the existence, amount, and
reasonableness and necessity of the site investigation expenses as defense costs, and it must do
so by the preponderance of the evidence.” Aerojet, 70 Cal.Rptr.2d 118, 948 P.2d at 924; see also
Continental Casualty Company v. Board of Education, 302 Md. 516, 489 A.2d 536, 546 (1985)
(“The insured has the burden of establishing that a given item of legal service or expense was
reasonably related to the defense of [the suit against it.] The [insured] must prove its damages.”).
The District acknowledges that expenses incurred only for remediation are its sole responsibility.


[16]  [17]  ¶ 53 Paragraph 4 of the supplementary payments subsection in section I of the CGL
policy expressly provides: “We will pay, with respect to any claim or ‘suit’ we defend: * * *
All reasonable expenses incurred by the Member [the District] at our request to assist us in the
investigation or defense of the claim or ‘suit.’ ” (Emphasis added.) The circuit court duly noted
this language. “When construing the language of an insurance policy, a court's primary objective
is to ascertain and give effect to the intentions of the parties as expressed by the words of the
policy.” Rich v. Principal Life Insurance Co., 226 Ill.2d 359, 371, 314 Ill.Dec. 795, 875 N.E.2d
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1082 (2007). “If the words used in the policy are clear and unambiguous, they must be given their
plain, ordinary, and popular meaning.” Id.


¶ 54 The District argues that the circuit court improperly enhanced its burden when it required the
District to demonstrate, pursuant to the policy language, that the defense costs were “at ISDA's
request.” The District asserts the circuit court “went too far in [the] ISDA's favor.” However, the
District does not contend this provision was invalid or inapplicable. Rather, the District suggests
that requiring it to demonstrate Woods' services were at the ISDA's request effectively allows
an insurer to simply “say * * * that it is not going to pay for particular services.” According to
the District, such an unrestrained reading of paragraph 4 of the supplementary payments of the
policy gives insufficient consideration to the ISDA's “duty,” under the CGL policy, to defend suits
against the District. The District contends it should not be required to prove the ISDA “requested”
the work of Woods reflected in the disputed invoices when the work underlying the invoices
benefitted the investigation or defense of the suits against the District and the remediation the
District sought. The District contends the circuit court erroneously classified certain expenses as
remediation expenses when they were in fact litigation defense costs as well, for which the ISDA
should share responsibility.


¶ 55 The ISDA contends the District's burden at the stipulated bench trial was the same with or
without “at our request ” language in the policy that the circuit court duly noted. The ISDA points
out that had the District not hired the same individual for its remediation work that the ISDA
hired as a litigation expert, the dispute between the parties would not have arisen. In any event, it
remained the District's burden to prove, by preponderance of the evidence, that any so-called “dual
purpose” billings weighed in favor of an expense for litigation defense and against an expense for
remediation. The ISDA points to the absence of a provision in the CGL policy for equally sharing
so-called “dual purpose” expenses. The ISDA contends the District's challenge to the outcome of
the trial concerns the circuit court's assessment of the evidence, not **592  *1114  some sort of
misallocation of the District's burden.


¶ 56 Each of the invoices contested by the District was for work performed subsequent to the
District's retention of Woods for its own remediation purposes. Indeed, Woods' testimony was that
his litigation work was “winding up” toward the end of April of 2001. The four invoices contested
by the District, with the earliest dated June 14, 2001, were billed directly to the District, unlike
previous bills, which were billed to defense counsel. The District internally coded all of Woods'
invoices it received directly as construction, capital improvement, or operation and maintenance
costs.


¶ 57 Woods testified that he considered the June 14, 2001, invoice to be the responsibility of the
District. He stated that all of the work invoiced for August 16, 2001, was done pursuant to his
contract with the school board. He testified that the October 1, 2001, invoice “was needed for the
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remediation, but it could be used for the forensic[s].” The final invoice, dated December 31, 2001,
contained a single line entry that expressly pertained to a meeting regarding remediation. Woods
testified that other line items on this invoice “could have been used for both,” but later stated
line items were performed for remediation and “were not intended for the lawsuit.” Nonetheless,
Woods noted that most of the work reflected in the invoices “could” have been used for litigation
in addition to remediation.


¶ 58 At the bench trial on the stipulated facts, the circuit court was asked to decide whether the
services in the disputed invoices were “incurred by [the District] at [the ISDA's] request to assist
[the ISDA] in the investigation or defense of the claim or ‘suit,’ ” under the language of the
policy. Whether Woods' services could have been used for litigation, and not solely for purposes
of remediation, was rendered a factual question, which fell to the circuit court to resolve as trier
of fact. The court did precisely that. The circuit court did not rule that absent a directive from
the ISDA authorizing Woods' work that all of the disputed invoices were the responsibility of the
District. Rather, the circuit court properly sifted through each line item in the invoices to determine
whether the invoices, which undoubtedly arose at the direction of the District, were predominately
for remediation or litigation. The court concluded that the ISDA had to reimburse the District
for the April 26, 2001 invoice and the May 16, 2001 invoice, because the line items concerned
litigation defense matters, not because there was a showing that the ISDA expressly “requested”
the work to be performed. As we noted, the ISDA does not challenge these findings on appeal.


¶ 59 We reject the District's contention that the circuit court's reference to the policy language
should somehow be understood as enhancing the District's burden at trial. Based on our de novo
review, the District's burden was never enhanced by the circuit court below. The District's burden
before the circuit court was to demonstrate that the disputed invoices predominately concerned
litigation work, not remediation work. Based on the circuit court's judgment, the District did not
meet its burden below.


¶ 60 We also agree with the ISDA that the District attempts to make more out of the language
in paragraph 4 of the supplementary payments of the policy than is supported by the record. The
District's novel claim that the circuit court's rejection of the District's “dual purpose” argument
is the product of some sort of misunderstanding by the circuit court regarding the District's
burden of proof on the issue is not only misguided but unsupported by any case law. Nor does
the record support the District's suggestion that Woods **593  *1115  was engaged to do “dual
purpose” work. As the circuit court expressly found, Woods was “originally retained by [the]
ISDA defense counsel, Robert Smyth, but then separately retained by [the District] for its own
purposes.” (Emphasis added.) The District disingenuously attempts to use the timing of the hiring
of Woods to bolster its argument that it should not have been required to obtain the ISDA's consent
for Woods' “dual purpose” work because the “ISDA had already given its overall approval to
Woods' retention.” The distinct and separate hiring of Woods by the ISDA and the District amply
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supports the circuit court's resolution of the disputed invoices in the ISDA's favor. Clearly, the
ISDA did not approve all of the work performed by Woods. The circuit court properly rejected
the District's facile claim that the hiring of Woods by the ISDA triggered a duty to reimburse the
District for the invoices that arose, following its hiring of Woods, for his efforts at remediation.


[18]  [19]  [20]  ¶ 61 The cases cited by the District do not support a result contrary to one
reached by the circuit court. “[I]t is the insured that must carry the burden of proof on the
existence, amount, and reasonableness and necessity of the site investigation expenses as defense
costs, and it must do so by the preponderance of the evidence.” Aerojet, 70 Cal.Rptr.2d 118,
948 P.2d at 924. Whether expenses are remedial or defense-related “will depend upon the facts.”
Continental Casualty, 489 A.2d at 544. Nor does the language in another California case cited
by the District help its cause. “ ‘If site investigation expenses must be incurred by the insurer in
fulfilling its duty to defend the insured, they must be incurred. * * * Even if the insured may
happen to derive some added benefit, the insurer does not shoulder any added burden. The insurer
may not be heard to complain.’ ” (Emphasis added.) Barratt American, Inc. v. Transcontinental
Insurance Co., 102 Cal.App.4th 848, 858, 125 Cal.Rptr.2d 852, 859 (2002) (quoting Aerojet, 70
Cal.Rptr.2d 118, 948 P.2d at 925). As always, “if” conveys far more than its two letters suggest.
It is undoubtedly true that the insurer will not be heard to complain when the insured proves
“site investigation expenses” had to be incurred to fulfill the insurer's duty to defend the insured.
In the instant case, the inescapable conclusion is the District failed to meet that burden. The
other cases the District cites, General Accident Insurance Co. of America v. State of New Jersey,
Department of Environmental Protection, 143 N.J. 462, 672 A.2d 1154 (1996), American Bumper
& Manufacturing Co. v. Hartford Fire Insurance Co., 452 Mich. 440, 550 N.W.2d 475 (1996),
and State of New York v. Blank, 745 F.Supp. 841 (N.D.N.Y.1990), are equally inapposite. Those
cases involved governmentally mandated investigations that were necessary for the defense in the
litigation, unlike Woods' work in the invoices before us.


¶ 62 We are given no reason to disturb the findings of the court below that the contested expenses
were incurred pursuant to Woods' engagement by the District and not at the ISDA's request, as
the policy requires for reimbursement. The District failed to meet its burden before this court to
demonstrate that the circuit court's findings were contrary to the manifest weight of the evidence
presented. Haarmann, 389 Ill.App.3d at 570, 329 Ill.Dec. 744, 907 N.E.2d 63. The circuit court's
findings do not reflect some sort of enhanced burden imposed on the District based on the policy
language; rather, the findings were in line with the evidence that each of the disputed invoices was
the sole responsibility of the District, which arose from its remediation efforts. We also agree with
the circuit court's observation that nothing in the CGL policy provides support for the District's
proposition that remediation invoices should be split evenly **594  *1116  between the insurer
and insured when the underlying work “could” have aided the litigation.
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¶ 63 Upon our review of the record, the circuit court's conclusions regarding each of the disputed
invoices were not contrary to the manifest weight of the evidence. Rather, the record evidence
supports that the work reflected in the disputed invoices was not requested by the ISDA or required
to fulfill the ISDA's duty to defend the District.


¶ 64 CONCLUSION


¶ 65 We decline the District's invitation to extend the targeted tender rule beyond cases involving
concurrent insurance policies, as the only context in which our supreme court has applied the rule.
Because the District's insurance policies were all consecutive, the selective tender rule did not
apply to compel the ISDA to defend alone, without the prospect of equitable contribution from
other insurers, the mold lawsuits against the District. We reverse the summary judgment granted to
the District on the counts II, III, and IV of the ISDA's amended complaint. We reject the District's
cross-appeal that the circuit court erred in its judgment that certain invoices from the mold expert,
retained separately by the ISDA and the District, were for litigation purposes and therefore subject
to reimbursement under the CGL policy. We affirm the judgment in favor of the ISDA following
the stipulated bench trial. We remand for further proceedings consistent with this opinion.


¶ 66 Reversed in part and affirmed in part; cause remanded.


Justices McBRIDE and R. GORDON concurred in the judgment and opinion.
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2012 IL App (1st) 100088, 971 N.E.2d 1099, 361 Ill.Dec. 577, 282 Ed. Law Rep. 598


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0126423801&originatingDoc=If8a79ed67e2511e1ac60ad556f635d49&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0380743101&originatingDoc=If8a79ed67e2511e1ac60ad556f635d49&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 



		Return to brief (Ctrl+W)

		Illinois School Dist. Agency v. St. Charles Community Unit, (Ill. Ct. App. 2012) 971 N.E.2d 1099






Insurance Co. of State v. Great Northern Ins. Co., 473 Mass. 745 (2016)
45 N.E.3d 1283


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 1


473 Mass. 745
Supreme Judicial Court of Massachusetts,


Suffolk.


INSURANCE COMPANY OF the STATE of Pennsylvania
v.


GREAT NORTHERN INSURANCE COMPANY.


SJC–11897.
|


Submitted Nov. 2, 2015.
|


Decided March 7, 2016.


Synopsis
Background: Workers' compensation insurer commenced action in diversity against co-insurer
for declaratory judgment that equitable contribution doctrine required co-insurer to pay half of
past and future defense costs and indemnity payments. The United States District Court for the
District of Massachusetts, Denise J. Casper, J., 43 F.Supp.3d 76, granted summary judgment for
co-insurer. Insurer appealed. The Court of Appeals, Suffolk County, Kayatta, Circuit Judge, 787
F.3d 632, certified question.


Holdings: The Supreme Judicial Court, Gants, C.J., held that:


[1] employer cannot foreclose an insurer from obtaining equitable contribution from other insurer
by making selective tender to only one insurer, and


[2] language providing that duty of coverage was contingent on employer providing notice of
injury was void.


Question answered.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.
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West Headnotes (16)


[1] Workers' Compensation Rights as Between Employers, Insurers, and Employees
Where two primary workers' compensation insurance policies provide coverage for same
loss arising from injury to an employee, insurance company that pays the loss has a right of
equitable contribution to ensure that the co-insurer pays its fair share of the loss; employer
of the injured employee may not prevent the insurance company that pays the loss from
exercising its right of equitable contribution by intentionally giving notice of the injury by
selective tender only to that insurer. M.G.L.A. c. 152, §§ 41, 42, 44.


[2] Insurance Primary and excess insurance, in general
An excess insurance policy and a primary insurance policy do not, absent a specific
provision, act as coinsurers of the entirety of the risk; rather, each insurer contracts with
the insured individually to cover a particular portion of the risk.


1 Cases that cite this headnote


[3] Insurance Contribution Among Insurers
Under the doctrine of equitable contribution, where multiple insurers provide coverage for
a loss of an insured, an insurer that pays more than its share of the costs of defense and
indemnity may require a proportionate contribution from the other co-insurers.


3 Cases that cite this headnote


[4] Contribution Nature and grounds of obligation
The right of equitable contribution does not depend on an express agreement between the
parties to indemnify each other, but rests upon equitable principles that imply an obligation
to contribute ratably toward the payment of a common obligation.


[5] Insurance Contribution Among Insurers
Because it does not derive from contract, equitable contribution, unlike subrogation, is a
right of the insurer and exists independently of the rights of the insured.



https://www.westlaw.com/Browse/Home/KeyNumber/413/View.html?docGuid=I7669aef6e44211e5b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/413k1071/View.html?docGuid=I7669aef6e44211e5b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST152S41&originatingDoc=I7669aef6e44211e5b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST152S42&originatingDoc=I7669aef6e44211e5b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000042&cite=MAST152S44&originatingDoc=I7669aef6e44211e5b4bafa136b480ad2&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I7669aef6e44211e5b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k2110/View.html?docGuid=I7669aef6e44211e5b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I7669aef6e44211e5b4bafa136b480ad2&headnoteId=203842252200220160720130500&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I7669aef6e44211e5b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k3529/View.html?docGuid=I7669aef6e44211e5b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I7669aef6e44211e5b4bafa136b480ad2&headnoteId=203842252200320160720130500&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/96/View.html?docGuid=I7669aef6e44211e5b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/96k1/View.html?docGuid=I7669aef6e44211e5b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I7669aef6e44211e5b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k3529/View.html?docGuid=I7669aef6e44211e5b4bafa136b480ad2&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Insurance Co. of State v. Great Northern Ins. Co., 473 Mass. 745 (2016)
45 N.E.3d 1283


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


[6] Insurance Contribution Among Insurers
Equitable contribution among insurers is designed to prevent the potential unfair result
that the company that pays first is left to cover the entire loss.


[7] Insurance Contribution Among Insurers
With regard to equitable contribution, where multiple insurers or indemnitors share equal
contractual liability for the primary indemnification of a loss or the discharge of an
obligation, the selection of which indemnitor is to bear the loss should not be left to the
often arbitrary choice of the loss claimant.


2 Cases that cite this headnote


[8] Insurance Contribution Among Insurers
The underlying principle of equitable contribution among insurers is that each insurer pays
its fair share, and one does not profit at the expense of the others.


2 Cases that cite this headnote


[9] Insurance Contribution Among Insurers
Equitable contribution doctrine aims to deprive an insurer of any incentive to avoid paying
a just claim in the hope the claimant will obtain full payment from another co-indemnitor.


[10] Workers' Compensation Statutory foundation and relation to common law
Workers' Compensation Insurance and Public Funds
Workers' compensation insurance is a creature of statute, and all workers' compensation
insurance policies must be interpreted to comply with applicable statutes and regulations
governing workers' compensation. M.G.L.A. c. 152, §§ 26, 44.


1 Cases that cite this headnote


[11] Workers' Compensation Rights as Between Employers, Insurers, and Employees
Although the employer purchases the workers' compensation policy, a workers'
compensation insurer is directly liable to an injured employee for the workers'
compensation benefits provided by law; the insurer does not reimburse the employer for
its payment of these benefits. M.G.L.A. c. 152, § 26.
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3 Cases that cite this headnote


[12] Workers' Compensation Persons to whom given
By giving notice of the injury to the employer alone, an employee preserves his or her
entitlement to workers' compensation benefits. M.G.L.A. c. 152, §§ 41, 42, 44.


2 Cases that cite this headnote


[13] Workers' Compensation Persons to whom given
Workers' compensation insurer's obligation to defend and indemnify the claim was
triggered by notice given to employer by its injured employee, regardless of whether
employer gave notice of the injury to insurer. M.G.L.A. c. 152, §§ 41, 42, 44.


1 Cases that cite this headnote


[14] Workers' Compensation Rights as Between Employers, Insurers, and Employees
Workers' compensation policy language providing that duty of coverage was contingent
on employer providing notice of injury was contrary to Massachusetts law and null and
void with respect to a Massachusetts employee. M.G.L.A. c. 152, §§ 41, 42, 44.


[15] Insurance Persons Giving Notice or Proof
Insurance Timeliness
Insurance Prejudice to insurer
Liability insurer's coverage obligation is triggered by notice regardless of the timing or the
source of such notice; late notice or notice from a third party does not preclude coverage
unless the insurer is prejudiced. M.G.L.A. c. 175, § 112.


[16] Insurance Tender or other notice
Insurance Effect of other insurance
Insurance Prejudice to insurer
Insured's failure to tender a claim by giving timely notice does not protect liability
insurance company from liability on the claim, even if the failure were intentional, unless
the insurance company was prejudiced by the untimeliness of the notice; because premise
of selective tender doctrine is that insurer is not liable on a claim where insured fails to
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give timely notice, adoption of selective tender exception conflicts with statutory and case
law governing liability insurance. M.G.L.A. c. 175, § 112.


Attorneys and Law Firms


**1284  Barbara I. Michaelides, of Illinois (Aaron S. Bayer, of Connecticut, with her) for the
plaintiff.


Jennifer C. Sheehan (Richard J. Shea with her), Boston, for the defendant.


Laura Meyer Gregory, for Massachusetts Defense Lawyers Association, amicus curiae, submitted
a brief.


Present: GANTS, C.J., SPINA, CORDY, BOTSFORD, DUFFLY, LENK, & HINES, JJ.


Opinion


**1285  GANTS, C.J.


*745  [1]  The United States Court of Appeals for the First Circuit certified the following question
to this court, pursuant to S.J.C. Rule 1:03, as appearing in 382 Mass. 700 (1981):


“Where two workers' compensation insurance policies provide coverage for
the same loss, may an insured elect which of its insurers is to defend and
indemnify the claim by intentionally tendering its defense to that insurer and
not the other and thereby foreclose the insurer to which tender is made from
obtaining contribution from the insurer to which no tender is made?”


We answer “no” to the question. Where, as here, two primary workers' compensation insurance
policies provide coverage for the same loss arising from injury to an employee, the insurance
company that pays the loss has a right of equitable contribution to ensure that the coinsurer
pays its fair share of the loss. The employer of the injured employee may not prevent the
insurance company that *746  pays the loss from exercising its right of equitable contribution by
intentionally giving notice of the injury only to that insurer. 1
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1 We acknowledge the amicus brief submitted by the Massachusetts Defense Lawyers
Association.


[2]  Background. We set forth below the relevant background and procedural history of the case
contained in the certification order from the First Circuit, occasionally supplemented by undisputed
information in the record. In January, 2010, an employee of Progression, Inc. (Progression),
was severely injured in an automobile accident while traveling abroad on a business trip.
Progression had purchased two workers' compensation policies from two different insurers, one
providing compulsory workers' compensation coverage from the Insurance Company of the State
of Pennsylvania (ISOP), and a second providing workers' compensation coverage for employees
traveling outside the United States and Canada from Great Northern Insurance Company (Great
Northern). Both policies provided primary coverage; neither was an excess policy. 2  The employee
gave timely notice of his injury to Progression and pursued a workers' compensation claim before
the Department of Industrial Accidents (department). Progression gave notice of the claim only
to ISOP; it did not notify Great Northern. ISOP immediately began making payments pursuant to
the policy and defended the claim before the department.


2 An excess insurance policy provides coverage for a risk only when the coverage limits from
other policies insuring that risk have been exhausted. See R. Segalla, Couch on Insurance 3d
§ 220:32 (2005). An excess insurance policy and a primary insurance policy “do not (absent
a specific provision) act as coinsurers of the entirety of the risk. Rather, each insurer contracts
with the insured individually to cover a particular portion of the risk.” Allmerica Fin. Corp. v.
Certain Underwriters at Lloyd's, London, 449 Mass. 621, 629–630, 871 N.E.2d 418 (2007).


ISOP later learned that Progression also had workers' compensation coverage under its Great
Northern policy and, on October 3, 2011, sent a letter to Great Northern that gave notice of
the claim and requested contribution. In a letter dated March 15, 2012, Great Northern declined
“the attempted tender” of the claim. It informed ISOP that it had learned from Progression that
Progression had intended to tender the claim only to ISOP and had not authorized ISOP to report
or tender the claim to Great Northern.


*747  On November 7, 2013, ISOP filed a complaint against Great Northern in the United States
District Court for the District of Massachusetts, seeking a judgment declaring that the doctrine
of equitable **1286  contribution required Great Northern to pay one-half of the past and future
defense costs and indemnity payments related to Progression's claim. On August 25, 2014, a judge
of the District Court allowed Great Northern's motion for summary judgment. Insurance Co. of
Pa. v. Great N. Ins. Co., 43 F.Supp.3d 76, 82–83 (D.Mass.2014). The judge concluded, “in the
absence of binding precedent on this point,” that Great Northern was correct “that any obligation
of a co-insurer for equitable contribution to the other insurer does not arise until a claim for defense
or indemnity is tendered by the insured or one authorized to act on behalf of the insured.” ISOP
timely appealed and, on May 29, 2015, the First Circuit certified the question before us.
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[3]  [4]  [5]  Discussion. 1. Equitable contribution. Under the doctrine of equitable contribution,
where multiple insurers provide coverage for a loss of an insured, an insurer who pays more than its
share of the costs of defense and indemnity may require a proportionate contribution from the other
coinsurers. See Truck Ins. Exch. v. Unigard Ins. Co., 79 Cal.App.4th 966, 974, 94 Cal.Rptr.2d 516
(2000) (“Equitable contribution permits reimbursement to the insurer that paid on the loss for the
excess it paid over its proportionate share of the obligation ...”). See generally S.M. Seaman & J.R.
Schulze, Allocation of Losses in Complex Insurance Coverage Claims § 5:2 (3d ed. 2014) (Seaman
& Schulze) (“Equitable contribution applies to insurers that share the same type of obligation on
the same risk with respect to the same insured”). “The right of equitable contribution does not
depend on an express agreement between the parties to indemnify each other, but, rather, rests
upon equitable principles that imply an obligation to contribute ratably toward the payment of
a common obligation.” Lexington Ins. Co. v. General Acc. Ins. Co. of Am., 338 F.3d 42, 49–50
(1st Cir.2003). See Seaman & Schulze, supra (“The doctrine is based on principles of equity, not
contract”). Because it does not derive from contract, equitable contribution, unlike subrogation, is
a right of the insurer and exists independently of the rights of the insured. Fireman's Fund Ins. Co.
v. Maryland Cas. Co., 65 Cal.App.4th 1279, 1294–1295, 77 Cal.Rptr.2d 296 (1998).


[6]  [7]  [8]  [9]  Equitable contribution is designed to prevent the potential unfair result that
the company that pays first is left to cover the entire loss. See id. at 1295, 77 Cal.Rptr.2d 296.
“[W]here multiple insurers or indemnitors *748  share equal contractual liability for the primary
indemnification of a loss or the discharge of an obligation, the selection of which indemnitor is to
bear the loss should not be left to the often arbitrary choice of the loss claimant.” Id. The underlying
principle is that “each [insurer] pays its fair share and one does not profit at the expense of the
others.” Id. at 1296, 77 Cal.Rptr.2d 296. The doctrine recognizes that an insured who expects to be
paid in full by one insurance company may have no incentive to ask the other insurance company
covering the same risk to pay its share. See Truck Ins. Exch., 79 Cal.App.4th at 974, 94 Cal.Rptr.2d
516. And the doctrine aims to deprive an insurer of “any incentive to avoid paying a just claim
in the hope the claimant will obtain full payment from another coindemnitor.” Fireman's Fund
Ins. Co., supra at 1295, 77 Cal.Rptr.2d 296. Apart from ensuring fairness, equitable contribution
furthers the basic risk-spreading purpose of insurance by allowing insurers to distribute the costs
of a claim equally among all insurers with coverage obligations. See S. Plitt, D. Maldonado, &
J.D. Rogers, Couch on Insurance 3d § 1:9 (Supp. 2015).


For these reasons, the majority of jurisdictions recognize the equitable contribution **1287
doctrine. See Seaman & Schulze, supra at § 5:2 (citing cases from jurisdictions recognizing
equitable contribution and noting that only a “minority of states” do not allow it). We are among
the majority of States that have recognized the right of an insurer to seek equitable contribution
from coinsurers who cover the same risk. See Mission Ins. Co. v. United States Fire Ins. Co.,
401 Mass. 492, 498–500, 517 N.E.2d 463 (1988) (where two policies create “umbrella-type
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excess insurance,” both insurers must “contribute equally until the policy with the lower limit is
exhausted”); Travelers Ins. Co. v. Aetna Ins. Co., 359 Mass. 743, 269 N.E.2d 222 (1971) (affirming
order requiring coinsurer to provide contribution to insurer that paid settlement amount for jointly
covered claim). See also Rubenstein v. Royal Ins. Co. of Am., 44 Mass.App.Ct. 842, 852, 694
N.E.2d 381 (1998), S.C., 429 Mass. 355, 708 N.E.2d 639 (1999) (“Of course, there is no bar
against an insurer obtaining a share of indemnification or defense costs from other insurers under
the doctrine of equitable contribution”). Cf. Boston Gas Co. v. Century Indem. Co., 454 Mass.
337, 347–348, 365–366, 910 N.E.2d 290 (2009) (where various insurers provided coverage for
environmental damage over many years, pro rata allocation produces most equitable result for
“long-tail claims” because it avoids saddling one insurer with full loss and “promotes judicial
efficiency, engenders stability and predictability in the insurance market, provides incentive *749
for responsible commercial behavior, and produces an equitable result”). We have recognized the
right of equitable contribution in past cases, and now clearly declare that we adopt the doctrine.


2. Selective tender. Great Northern does not challenge the wisdom of the equitable contribution
doctrine but contends that it does not apply in this case because Progression purposely tendered
the workers' compensation claim only to ISOP. It argues that “there is no support in the case
law of any jurisdiction for the proposition that, in the absence of exceptional circumstances, the
doctrine of equitable contribution can override explicit, unambiguous policy language.” Lexington
Ins. Co., 338 F.3d at 50. And it notes that, under its workers' compensation insurance policy with
Progression, it had no duty to provide coverage unless Progression “fully complied with all of
the terms and conditions of the policy.” One of those terms required Progression to give notice to
Great Northern “at once if injury occurs that may be covered” by the policy. Because Progression
purposely gave no such notice, Great Northern claims that it had no duty to provide coverage for
the losses suffered by Progression's injured employee. It also claims that, because it had no duty to
provide coverage, there can be no equitable contribution, which is predicated on multiple insurers
providing coverage for the same risk.


Although it does not use the term, Great Northern essentially asks us to recognize the “selective
tender” exception to the doctrine of equitable contribution, which provides that, “where an insured
has not tendered a claim to an insurer, that insurer is excused from its duty to contribute to a
settlement of the claim.” Mutual of Enumclaw Ins. Co. v. USF Ins. Co., 164 Wash.2d 411, 421,
191 P.3d 866 (2008). The exception has been recognized by only “a minority of jurisdictions.”
R. Segalla, Couch on Insurance 3d § 200:37 (2005). See, e.g., John Burns Constr. Co. v. Indiana
Ins. Co., 189 Ill.2d 570, 574, 244 Ill.Dec. 912, 727 N.E.2d 211 (2000); Mutual of Enumclaw Ins.
Co., supra at 421–422, 191 P.3d 866. The Supreme Court of Washington adopted the “selective
tender” exception, reasoning:


“Equity provides no right for an insurer to seek contribution from another insurer who has no
obligation to the **1288  insured.... The duties to defend and indemnify do not become legal
obligations until a claim for defense or indemnity is tendered. Further, the insurer who seeks
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contribution does not sit in the place of the insured and cannot tender a *750  claim to the other
insurer. Thus, if the insured has not tendered a claim to an insurer prior to settlement or the end
of trial, other insurers cannot recover in equitable contribution against that insurer” (emphasis
in original; footnote omitted).


Mutual of Enumclaw Inc. Co., supra at 420–421, 191 P.3d 866. As this excerpt makes clear, the
underlying premise of the selective tender exception is that, if the insured chose not to tender a
claim to an insurer, the insurer has no obligation to defend or indemnify that claim and therefore
has no obligation to contribute towards the defense or indemnification. That premise is incorrect
with respect to workers' compensation insurance under Massachusetts law.


[10]  [11]  Workers' compensation insurance is a creature of statute, and all workers' compensation
insurance policies must be interpreted to comply with applicable statutes and regulations governing
workers' compensation. See generally G.L. c. 152, §§ 26, 44; Darcy v. Hartford Ins. Co., 407
Mass. 481, 485, 554 N.E.2d 28 (1990) (notice provision in workers' compensation insurance policy
interpreted in accordance with applicable statute). General Laws c. 152, § 26, provides that when
an employee is injured in the course of his or her employment, that employee “shall be paid
compensation by the insurer or self-insurer.” Therefore, under Massachusetts law, although the
employer purchases the workers' compensation policy, a workers' compensation insurer is directly
liable to an injured employee for the workers' compensation benefits provided by law; the insurer
does not reimburse the employer for its payment of these benefits.


[12]  Under Massachusetts workers' compensation insurance law, an injured employee presents a
claim for compensation by providing notice of the injury in writing “to the insurer or insured [i.e.,
the employer] as soon as practicable” after the incident causing the injury, stating the time, place,
and cause of the injury (emphasis added). G.L. c. 152, §§ 41, 42. The employer is required to give
notice of the injury to the department and its workers' compensation insurer within seven days, but
the failure to do so results only in a nominal fine to the employer; 3  it does not bar the employee
from obtaining compensation from the workers' compensation *751  insurer. The employee is
barred from receiving workers' compensation benefits under G.L. c. 152, § 44, only if the insurer,
the insured (i.e., the employer), and their agent had no knowledge of the injury and the insurer was
prejudiced by the absence of notice. See G.L. c. 152, § 44. By giving notice of the injury to the
employer alone, an employee preserves his or her entitlement to workers' compensation benefits.


3 Under G.L. c. 152, § 6, the failure of an employer to notify the Department of Industrial
Accidents or the workers' compensation insurers of the injury “shall be punished by a fine of
one hundred dollars for each such violation” but is punishable only if the employer violates
this provision three or more times in any year.


[13]  [14]  In light of these statutory provisions, Great Northern's obligation to defend and
indemnify the claim was triggered by the notice given to Progression by its injured employee,
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regardless of whether Progression gave notice of the injury to Great Northern. Therefore, as applied
to workers' compensation benefits, the language in Great Northern's policy providing that its duty
of coverage is contingent on the employer providing notice **1289  of the injury is contrary to
Massachusetts law, and null and void with respect to a Massachusetts employee.


The Supreme Court of Utah considered whether to adopt the selective tender exception where
multiple insurers provided overlapping workers' compensation coverage and rejected it for the
same reasons we do. Workers Compensation Fund v. Utah Business Ins. Co., 296 P.3d 734, 739
(Utah 2013). The court explained that Utah's workers' compensation statute (like ours) provides
that insurers are liable for injuries reported by employees regardless of whether employers notify
or formally tender claims to insurers. Id. Because “[a]ll insurers ... are automatically liable for
claims reported to employers,” the court held that “[t]he statutory scheme ... precludes [it] from
adopting the [selective] tender doctrine in the context of workers compensation.” Id.


[15]  [16]  The selective tender exception also does not accord with Massachusetts law governing
general liability insurance. Under Massachusetts law, an insurer's coverage obligation is triggered
by notice regardless of the timing or the source of such notice; late notice or notice from a third
party does not preclude coverage unless the insurer is prejudiced. See G.L. c. 175, § 112; Boyle
v. Zurich Am. Ins. Co., 472 Mass. 649, 655–659, 36 N.E.3d 1229 (2015). Specifically, pursuant
to G.L. c. 175, § 112, “[a]n insurance company shall not deny insurance coverage to an insured
because of failure of an insured to seasonably notify an insurance company of an occurrence ...
which may give rise to liability insured against unless the insurance company has been prejudiced
thereby.” See Johnson Controls, Inc. v. Bowes, 381 Mass. 278, 282, 409 N.E.2d 185 (1980)
(insurance company seeking relief from coverage obligations under *752  liability insurance
policy because of untimely notice must show both breach of notice provision and prejudice arising
from breach). In Boyle, supra at 658, 36 N.E.3d 1229, where a third party notified the insurer of
the complaint, we held that the insured's failure to give notice did not excuse the insurer from its
duty to defend unless it could demonstrate that the insured's breach of its notice obligation caused
prejudice by depriving the insurer of the opportunity to mount an effective defense. Therefore,
in Massachusetts, an insured's failure to tender a claim by giving timely notice does not protect
the insurance company from liability on the claim, even if the failure were intentional, unless the
insurance company was prejudiced by the untimeliness of the notice. Because the premise of the
selective tender doctrine is that an insurer is not liable on a claim where the insured fails to give
timely notice, adoption of the selective tender exception would be in conflict with our statutory
and case law governing liability insurance.


Its adoption would also be contrary to sound public policy because it would reward insurers that
try to ignore their coverage obligations at the expense of those that conscientiously honor them.
Under the selective tender exception, an insured that has two insurers of the same risk might choose
to tender the claim to the insurance company that will promptly honor and pay the claim with
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minimum inconvenience and paperwork, and avoid tendering the claim to the insurance company
that would delay payment of the claim and maximize the inconvenience and paperwork involved
in obtaining payment. Selective tender would prevent the conscientious insurer from seeking
equitable contribution from its less conscientious coinsurer. It would reward the “bad” insurer, who
would be spared paying its fair share of the claim, and punish the “good” insurer, who would be
required to pay the entirety of the claim alone. Insurers should be encouraged to promptly accept
their coverage obligations and begin defending **1290  claims; they should not be rewarded for
failing to do. See Fireman's Fund Ins. Co., 65 Cal.App.4th at 1295, 77 Cal.Rptr.2d 296.


Selective tender would also burden the Massachusetts Insurers Insolvency Fund, which, among
other things, covers claims of insureds where the insurer has become insolvent. See G.L. c. 175D,
§ 5. If an employer with two workers' compensation insurers could negate an insurance company's
workers' compensation coverage by electing not to notify that insurer of the injury, then the full
burden of coverage would fall on the notified insurer and, if that insurer were to become insolvent,
on the Fund. *753  See id. See also G.L. c. 175D, § 2.


Conclusion. We answer “no” to the certified question. Under Massachusetts law, where two
workers' compensation insurance policies issued by different companies provide coverage for the
same loss, an employer, by electing to provide notice of the claim only to one insurer, does not
foreclose that insurer from obtaining equitable contribution from the other insurer.


The Reporter of Decisions is to furnish attested copies of this opinion to the clerk of this court.
The clerk in turn will transmit one copy, under the seal of the court, to the clerk of the United
States Court of Appeals for the First Circuit, as the answer to the question certified, and will also
transmit a copy to each party.


All Citations


473 Mass. 745, 45 N.E.3d 1283


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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155 Cal.Rptr.3d 283
Ordered Not Published


Previously published at: 215 Cal.App.4th 210
(Cal. Rules of Court, Rules 8.1105 and 8.1110, 8.1115, 8.1120 and 8.1125)


Court of Appeal, Second District, Division 4, California.


KAISER CEMENT AND GYPSUM CORPORATION, Cross-complainant and Respondent,
v.


INSURANCE COMPANY OF THE STATE OF
PENNSYLVANIA, Cross-defendant and Appellant;
Truck Insurance Exchange, Plaintiff and Respondent.


B222310
|


Filed April 8, 2013
|


Review Denied July 17, 2013 *


* In denying review, the Supreme Court ordered that the opinion be not officially published.
(See California Rules of Court --Rules 8.1105, 8.1115 and 8.1125). Kennard, J., is of the
opinion the petition should be granted.


Synopsis
Background: After making indemnity payments to asbestos manufacturer under commercial
general liability (CGL) policies, primary insurer filed action against manufacturer, seeking
declaratory judgment that insurer's policies were exhausted and that insurer had no further duty
to defend or indemnify manufacturer in asbestos-related litigation. Manufacturer filed cross-
complaint against its excess insurers, seeking declaration of coverage under its excess policies.
Primary insurer moved for summary adjudication, and the Superior Court, Los Angeles County,
No. BC249550, Carl J. West, J., granted the motion. Excess insurer petitioned for writ of
mandate. The Court of Appeal granted petition, 146 Cal.App.4th 648, 53 Cal.Rptr.3d 154.
The Superior Court, Carl J. West, J., found that manufacturer's excess coverage would “drop
down” upon exhaustion of the per-occurrence limit of a single primary policy, and granted
summary adjudication against excess insurer on declaratory relief and breach of contract causes of
action. Excess insurer appealed. The Court of Appeal reversed. Excess insurer and manufacturer
petitioned for review. The Supreme Court granted review, superseding the opinion of the Court of
Appeal, and transferred back to the Court of Appeal.
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Holdings: The Court of Appeal, Suzukawa, J., held that:


[1] excess liability insurer's indemnity obligation did not attach until all collectible primary policies
were exhausted, and


[2] primary liability insurer's indemnity obligation for continuing injuries was not subject to annual
stacking.


Reversed and remanded.


Procedural Posture(s): On Appeal; Motion for Summary Adjudication.


West Headnotes (7)


[1] Insurance Scope of coverage
Excess liability insurer's indemnity obligation for each occurrence of asbestos injury did
not attach until all collectible primary liability policies were exhausted, under excess
policy stating that the “retained limit” included “the applicable limit(s) of any other
underlying insurance collectible by the Insured.”


1 Cases that cite this headnote


[2] Insurance Scope of coverage
Under excess policy stating that the “retained limit” includes the limits of liability indicated
in an attached “Schedule of Underlying Insurances” plus “the applicable limit(s) of any
other underlying insurance collectible by the Insured,” “underlying insurance” simply
means “primary insurance.”


[3] Insurance Several injuries
Policy limits for primary liability insurer's indemnity obligation for continuing injuries
were not subject to annual “stacking,” and thus insurer was responsible to pay policy limits
only once per occurrence rather than once per occurrence per year or once per occurrence
per policy, where the limit of liability stated in the policy was applicable “per occurrence,”
and the policy stated that the limit of insurer's liability “as respects any occurrence” “shall
not exceed the per occurrence limit designated in the Declarations.”
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[4] Insurance Amounts Payable
Insurance Scope of coverage
Under excess liability policy expressly premising insurer's duty to indemnify on the
validity and collectibility of underlying primary insurance, the amount of primary
insurance available to insured determined the amount of excess insurer's indemnity
obligation.


[5] Insurance Construction and Effect of Settlement or Release
Liability insurer's settlement agreement with insured was not a stipulation that insurer's
policy limits were subject to annual “stacking,” where the settlement agreement stated that
insured reserved the right to “dispute the issues of exhaustion or aggregate limits” by way
of the judicial process, that the agreement was “not an admission of liability,” and that the
agreement did not “reflect the views of the Parties as to their rights and obligations under
any insurance policy or policies.”


1 Cases that cite this headnote


[6] Declaratory Judgment Appeal and Error
Declaratory Judgment Scope and extent of review in general
Excess liability insurer's failure to make the contention either in the trial court or in its
appellate briefs forfeited the argument on appeal that determining whether the limits of
primary insurer's policies could be stacked required consideration of the language of each
and every primary policy, in insured's action for declaration of coverage under its excess
policies.


1 Cases that cite this headnote


[7] Insurance Primary and excess insurance
In the case of a continuing loss, excess insurance is in excess of all collectible primary
insurance, not merely the scheduled primary policy or policies.


See 2 Witkin, Summary of Cal. Law (10th ed. 2005) Insurance, § 139.
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*284  APPEAL from a judgment of the Superior Court of Los Angeles County, Carl J. West,
Judge. Reversed and remanded. (Los Angeles County Super. Ct. No. BC249550)


Attorneys and Law Firms


Lynberg & Watkins, Randall J. Peters, and Wendy E. Schultz, Los Angeles, for Cross-defendant
and Appellant.


Duane Morris, Brian A. Kelly, Paul J. Killion, Kathryn T.K. Schultz, Los Angeles, for Amici
Curiae Certain London Market Insurers in Support of Cross-defendant and Appellant.


Jones Day, Philip E. Cook, J.W. Montgomery III, Los Angeles, Pro Hac Vice, and Jason C. Wright
for Cross-complainant and Respondent.


Gibson, Dunn & Crutcher, Scott R. Hoyt, Sarah Fleisig Powers, Los Angeles; Pia, Anderson,
Dorius, Reynard & Moss and Scott R. Hoyt for Plaintiff and Respondent.


SUZUKAWA, J.


INTRODUCTION


We are well acquainted with this case, having addressed it several years ago in London Market
Insurers v. Superior Court (2007) 146 Cal.App.4th 648, 652, 53 Cal.Rptr.3d 154 (LMI ). There, we
considered whether thousands of asbestos bodily injury claims brought against respondent Kaiser
Cement and Gypsum Corporation (Kaiser) constituted a single annual “occurrence” within the
meaning of comprehensive general liability (CGL) policies issued by respondent Truck Insurance
Exchange (Truck). We concluded that they did not: Because under the relevant Truck policies
“occurrence” meant injurious exposure to asbestos, the thousands of claims against Kaiser could
not be deemed a single annual occurrence.


*285  The present appeal concerns a separate but related coverage issue, which arises in part
out of the Supreme Court's seminal decision in Montrose Chemical Corp. v. Admiral Ins. Co.
(1995) 10 Cal.4th 645, 42 Cal.Rptr.2d 324, 913 P.2d 878 (Montrose ). In Montrose, the court
adopted a “ ‘continuous injury’ trigger of coverage” approach to continuing injury claims. Under
that approach, bodily injuries and property damage that occur in several insurance policy periods
are potentially covered by all policies in effect during those periods. (Id. at pp. 654–655, 689, 42
Cal.Rptr.2d 324, 913 P.2d 878.) Montrose provides no guidance, however, as to how to apportion
liability among insurers in continuing injury cases.
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That question of apportioning liability for continuing injuries is raised squarely by the present
case. Between 1947 and 1987, Kaiser purchased primary insurance policies from four different
insurers, including Truck. During many of the same years, Kaiser also purchased excess insurance
policies. For purposes of this litigation, Kaiser has selected the Truck CGL policy in effect in
1974 (the 1974 primary policy), which has a $500,000 per occurrence limit and no annual liability
limit, to respond initially to all claims that allege asbestos exposure in that year. At issue here is
who is responsible to indemnify Kaiser for asbestos claims that exceed the 1974 primary policy's
$500,000 per occurrence limit. Kaiser and Truck contend that appellant Insurance Company of the
State of Pennsylvania (ICSOP), which issued a first-level excess policy to Kaiser for 1974 (the
1974 excess policy), is responsible to pay claims over $500,000. 1  ICSOP disagrees: It contends
that primary insurance limits must be “stacked,” such that all available primary insurance policies
—that is, all Truck policies issued to Kaiser between 1964 and 1983, as well as primary policies
issued to Kaiser by three other carriers between 1947 and 1987—are exhausted before any excess
insurer need indemnify Kaiser for asbestos bodily injury claims.


1 As in LMI, the “unusual alignment” of the parties is explained by the policies' per occurrence
deductible provisions. Under Truck's primary policies, Kaiser's deductibles range from
$5,000 to $100,000 per occurrence. (LMI,supra, 146 Cal.App.4th at p. 653, fn. 2, 53
Cal.Rptr.3d 154.) There is no deductible due under ICSOP's excess policies. Accordingly,
Kaiser's share of the total asbestos bodily injury liability increases if indemnity is provided
by Truck's primary policies, rather than by the excess policies issued by ICSOP and others.
(Id. at pp. 658–660, 53 Cal.Rptr.3d 154.)


On June 3, 2011, we issued an opinion in which we concluded that under the language of the 1974
primary policy and principles of California law, Truck's maximum exposure for asbestos bodily
injury claims was $500,000 per occurrence. We thus agreed with the trial court that, based on the
policy language, once Truck contributed $500,000 per occurrence, its obligation to Kaiser ceased.
We did not affirm the trial court's grant of summary adjudication, however, because there was
no evidence in the record as to whether the policies issued to Kaiser by primary insurers other
than Truck had been fully exhausted. We therefore could not determine whether ICSOP had a
present duty to indemnify Kaiser. (Kaiser Cement & Gypsum Corp. v. Insurance Co. of State of
Pennsylvania (2011) 196 Cal.App.4th 140, 126 Cal.Rptr.3d 602, review granted Aug. 24, 2011,
S194724.)


The California Supreme Court granted review on August 24, 2011. On October 31, 2012, the
Supreme Court transferred the matter to this court with directions to vacate our decision and to
reconsider it in light of *286  State of California v. Continental Ins. Co. (2012) 55 Cal.4th 186, 145
Cal.Rptr.3d 1, 281 P.3d 1000 (Continental ). Having done so, we again conclude that the policies
Truck issued to Kaiser cannot be stacked, and we remand to the trial court to determine whether
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Kaiser therefore is entitled to summary adjudication of the fifth and sixth causes of action of the
cross-complaint.


STATEMENT OF FACTS AND OF THE CASE


I. The Underlying Asbestos Litigation
Kaiser manufactured a variety of asbestos-containing products, including joint compounds,
finishing compounds, fiberboard, and plastic cements, from 1944 through the 1970's. Kaiser
manufactured these products at 10 different facilities at various times. (LMI,supra, 146
Cal.App.4th at p. 652, 53 Cal.Rptr.3d 154.)


Truck provided primary insurance to Kaiser from 1964 to 1983, through four CGL policies
covering 19 annual policy periods. 2  As relevant here, the policy in effect from January 1, 1974,
through March 1, 1981, contained a $500,000 “per occurrence” liability limit and, in policy years
1974 and 1975, a $5,000 deductible for “each occurrence.” Until April 1980, the policy did not
contain an annual aggregate limit.


2 In our prior opinion, we stated that two separate Truck policies were in effect between 1964
and 1983. (LMI,supra, 146 Cal.App.4th at pp. 658–660, 53 Cal.Rptr.3d 154.) For purposes
of the present opinion, we adopt the parties' contention that there were four separate policies
during these years.


Kaiser apparently was also insured by three other primary carriers between 1947 and 1987:
Fireman's Fund Insurance Company (Fireman's Fund) from 1947 through 1964; Home Indemnity
Company (Home Indemnity) from 1983 through 1985; and National Union Fire Insurance
Company of Pittsburgh (National Union) from 1985 through 1987. In 1993, Truck and Kaiser
entered into agreements with Fireman's Fund, Home Indemnity, and National Union to share
defense and indemnity costs until the aggregate limits of each primary policy were exhausted.
According to Truck, by April 2004, all three primary carriers had given notice that their aggregate
limits were exhausted; thus, after April 30, 2004, Truck was the only primary carrier continuing
to pay defense and indemnity costs for asbestos bodily injury claims.


ICSOP issued a first layer excess policy to Kaiser from January 1, 1974, through January 1, 1977.
That policy provided that ICSOP would indemnify Kaiser for its “ultimate net loss” in excess of its
retained limit, up to the policy limit of $5,000,000 per occurrence. Other insurers, including amici
curiae Certain Underwriters at Lloyd's, London, and certain London Market insurance companies,
issued excess insurance policies to Kaiser in other years.
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By 2004, more than 24,000 claimants had filed products liability suits against Kaiser alleging
that they had suffered bodily injury, including asbestosis and various cancers, as a result of their
exposure to Kaiser's asbestos products. Kaiser tendered these claims to Truck. By October 2004,
Truck's indemnity payments for asbestos bodily injury claims exceeded $50 million and included
at least 39 claims that resulted in payments in excess of $500,000. (Ibid.)


II. The Present Coverage Action
Truck filed the present action against Kaiser on April 30, 2001, seeking a declaration that its
primary policies had been exhausted and it had no further obligation to defend or indemnify Kaiser
for asbestos bodily injury claims. It filed a second *287  amended complaint in August 2007,
adding causes of action for equitable subrogation and contribution against Kaiser's excess insurers.


Kaiser cross-claimed against its excess insurers, including ICSOP, seeking a declaration that the
excess insurers were obligated to defend and indemnify Kaiser for asbestos bodily injury claims
once primary coverage was exhausted. As relevant to this appeal, the fifth and sixth causes of
action in the operative third amended consolidated cross-complaint allege as follows:


“Fifth Cause of Action


“Declaratory Relief Against All Cross–Defendants


“66. A controversy and dispute currently exists between Kaiser, Truck and the Excess Insurers
with Kaiser and Truck contending, and the Excess Insurers failing to acknowledge that the Excess
Insurers are currently obligated under the Excess Policies to defend and to make liability payments
in response to ABIC [asbestos bodily injury claims] asserted against Kaiser or to indemnify Kaiser
for the costs of defending and making liability payments in response to ABIC asserted against
Kaiser.


“67. Truck has alleged in its Second Amended Complaint that Truck has exhausted its policies
by paying the full applicable limits of its insurance in response to ABIC and that Truck owes
no further duties and obligations to Kaiser pursuant to its policies with respect to such ABIC.
Additionally, those primary insurers with policy periods before and after Truck's policy periods
have also exhausted their policies with respect to ABIC.


“68. Where, as here, Kaiser has excess insurance coverage extending through multiple consecutive
policy periods and where, as here, insurance coverage in multiple consecutive policy periods
covers Kaiser's liabilities arising out of the ‘occurrence’ or ‘accident’ that resulted in the ABIC
asserted against Kaiser ..., Kaiser is entitled to the protection of the full limits of such policies to the
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extent necessary to fully indemnify Kaiser. With respect to each individual ABIC, Kaiser is entitled
to select, among the triggered policies, the policy or policies to pay the loss. Each Excess Insurer
with an Excess Policy immediately in excess of Kaiser's primary policies for any given policy
period is obligated to provide coverage upon the exhaustion of the primary policy for that policy
period. The remaining Excess Insurers are obligated to provide coverage upon the exhaustion of
each applicable underlying Excess Policy.


“Sixth Cause of Action


“Breach of Contract Against Cross–Defendant ICSOP


. . .


“70. [O]nce the Truck policy incepting January 1, 1974 responds to an individual ABIC by paying
its occurrence limit of $500,000, ICSOP is obligated under its Excess Policy incepting January 1,
1974 to indemnify Kaiser for the ‘ultimate net loss’ in excess of $500,000 for such claim up to
$5,000,000 per occurrence.


“71. By correspondence dated July 3 and July 13, 2007, Kaiser confidentially notified the Excess
Insurers, including ICSOP, of the existence of a number of claims that have been settled in excess
of Truck's per occurrence limit of $500,000, and the amount paid to settle each such claim.


“72. [ICSOP] has breached the terms of its first layer Excess Policy incepting January 1, 1974
(Policy No. 4174–5841) by failing to pay to Kaiser all amounts that Kaiser has been forced
to incur to make *288  settlement payments for ABIC that exceed the Truck ‘per occurrence’
coverage limits for the primary policy incepting January 1, 1974. Kaiser has complied with all
conditions precedent to obtain ICSOP's performance under its Excess Policy No. 4174–5841, or
such performance has been excused.


“73. As a direct and proximate result of ICSOP's breach of its Excess Policy No. 4174–5841,
Kaiser has been damaged in an amount which cannot be fully ascertained at this time, but which
currently totals in excess of $15 million, and in an amount to be proven at trial.”


III. Truck's Motion for Summary Adjudication
In October 2004, Truck moved for summary adjudication, seeking a declaration that its policies
had been exhausted and it had no further duty to defend or indemnify Kaiser. According to Truck,
under the plain language of its policies, all asbestos-related claims in any given year arose out of a
single annual “occurrence” because all had the same underlying cause—“ ‘the design, manufacture







Kaiser Cement & Gypsum Corp. v. Insurance Co. of..., 215 Cal.App.4th 210...
155 Cal.Rptr.3d 283, 13 Cal. Daily Op. Serv. 3801, 2013 Daily Journal D.A.R. 4515


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 9


and distribution by Kaiser and its subsidiaries of asbestos-bearing products.’ ” Truck contended,
therefore, that its total liability for asbestos bodily injury claims for all policy years was $8.3
million and its policies were exhausted as of January 1999. (LMI,supra, 146 Cal.App.4th at pp.
652–653, 53 Cal.Rptr.3d 154.)


The trial court initially denied the summary adjudication motion. Several months later, however,
on its own motion the court ordered reconsideration and supplemental briefing. It then granted
summary adjudication for Truck, finding that Truck and Kaiser reasonably intended to treat all
asbestos bodily injury claims as a single annual occurrence under the policies. (LMI,supra, 146
Cal.App.4th at pp. 653–654, 53 Cal.Rptr.3d 154.)


We reversed. We concluded that the plain language of the policies was not susceptible of
the conclusion that Kaiser's design, manufacture, and distribution of asbestos products was an
“occurrence.” (LMI,supra, 146 Cal.App.4th at p. 672, 53 Cal.Rptr.3d 154.) Rather, the relevant
“occurrence” was injurious exposure to asbestos products. Thus, we held that the trial court erred
in granting summary adjudication for Truck.


IV. Truck's Motion for Determination of Threshold Coverage Issues
Following our ruling, Truck moved for a determination of the number of “occurrences” at issue in
the underlying asbestos bodily injury claims. Specifically, Truck asked the trial court to find that:
(1) with regard to the “one lot” claims in Truck's policies from 1964 to 1974, all claims arising from
exposures to products produced at the same Kaiser manufacturing facility could be aggregated
and deemed a single occurrence; and (2) with regard to the “same general conditions” claims in
Truck's policies from 1974 to 1983, all claims arising from exposures to products produced at
the same Kaiser manufacturing facility could be deemed a single occurrence, or, alternatively,
all claims resulting from the same corporate decision to place asbestos into products, or from
multiple corporate decisions made at the same location, could be deemed a single occurrence.
Truck stipulated that if the court denied all of the legal rulings it sought, then each asbestos bodily
injury claim should be treated as a separate occurrence.


In a January 24, 2008 order, the court noted that Truck had stipulated to a number of key facts,
including that there was no evidence proffered in support of any asbestos bodily injury claim
that connected *289  any claimant's alleged injurious asbestos exposure to any particular asbestos
purchase, manufacture, or sale. Claims, therefore, could not be aggregated by product line or
manufacturing plant. The court concluded that for purposes of further proceedings in the case, “the
claim of each asbestos bodily injury claimant shall be deemed to have been caused by a separate
and distinct occurrence within the meaning of the Truck policies.” (Italics added.)


V. June 30, 2008 Coverage Ruling
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Following the January 24 ruling, pursuant to FMC Corp. v. Plaisted & Companies (1998) 61
Cal.App.4th 1132, 72 Cal.Rptr.2d 467 (FMC Corp.), disapproved of in Continental, supra, 55
Cal.4th at page 201, 145 Cal.Rptr.3d 1, 281 P.3d 1000, Kaiser selected Truck's 1974 primary policy
(which had a $500,000 “per occurrence” liability limit, a $5,000 “per occurrence” deductible, and
no aggregate limits) to respond to each of the claims alleging injury during that year. 3  Kaiser
then sought an order declaring that, “if an asbestos bodily injury claim alleged against Kaiser
triggers the primary policy of comprehensive general liability insurance issued by Plaintiff Truck
Insurance Exchange (‘Truck’) for the year 1974, and Kaiser selects that policy year to respond,
then the first-level umbrella policy issued by Cross–Defendant [ICSOP] incepting January 1, 1974
—and, if necessary, any excess policies directly above it—become liable for that claim once Truck
has paid and exhausted its $500,000 per-occurrence limit for that year, and Kaiser has paid its
$5,000 deductible for that year.” Kaiser asserted that California law was unclear as to whether, in
the case of an “occurrence” that triggers multiple successive primary policies, the policyholder is
entitled to primary coverage of as much as the combined per occurrence limits of all the triggered
policies (i.e., “stacking” of policy limits), or no more than the per occurrence limit of one such
policy. 4  Kaiser urged that the better view “is that stacking is not appropriate. Consequently, if a
claim triggers multiple primary policies, including the 1974 Truck policy, then once Kaiser has
exhausted the per-occurrence limits of the 1974 policy year ($500,000), Kaiser will have fully
exhausted all primary coverage available for that claim.” Alternatively, Kaiser urged that if the
court rejected an “anti-stacking” rule, the 1974 excess policy should not be construed to require
horizontal exhaustion of all primary policies before triggering ICSOP's policy. Rather, “the ICSOP
umbrella policy should be construed, in accordance with its express terms, to require only the
exhaustion of a single primary policy limit listed in its Schedule of Underlying Insurances—
namely, *290  the single Truck per-occurrence limit of $500,000 available to Kaiser for the 1974
Truck policy period.”


3 In FMC Corp., the court held that if coverage for an occurrence is triggered in more than
one policy period, the insured may select the policy period in which the policy limits are to
be fixed. (61 Cal.App.4th at p. 1190, 72 Cal.Rptr.2d 467; see also Keene Corp. v. Insurance
Co. of North America(D.C.Cir.1981) 667 F.2d 1034, 1049–1050 [same].)


4 “ ‘Stacking policy limits means that when more than one policy is triggered by an occurrence,
each policy can be called upon to respond to the claim up to the full limits of the policy.
Under the concept of stacking ... the limits of every policy triggered by an “occurrence”
are added together to determine the amount of coverage available for the particular claim.
Thus, for example, if an insured could establish that each of four consecutive $10 million
policies were triggered by a particular claim, the insured could recover $40 million for a
single occurrence, rather than the $10 million available under any single policy.’ (Ostrager
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& Newman, Insurance Coverage Disputes (9th ed. 1998) Trigger and Scope of Coverage, §
9.04[c], p. 464.)” (FMC Corp., supra, 61 Cal.App.4th at p. 1188, 72 Cal.Rptr.2d 467.)


Truck agreed with most of the positions Kaiser articulated. As relevant here, it agreed that primary
occurrence limits should not be “stacked” because stacking is: “(1) contrary to Truck's policy
language, (2) contrary to California law ..., (3) contrary to the law of the majority of jurisdictions
that have addressed this issue, including many cases in the asbestos context, and (4) as Kaiser
properly argues, contrary to the reasonable expectations of the insured.”


ICSOP opposed Kaiser's motion in its entirety. It urged that under principles of “horizontal
exhaustion,” an excess insurer could not be required to indemnify an insured before the liability
limits of all primary insurance policies were exhausted. ICSOP did not discuss Truck's policy
language, but assumed that many of Truck's policies were not yet exhausted. Accordingly, it urged,
“Kaiser's proposed tender of any claims in excess of Truck's $500,000 1974–1975 primary policy
limit to the 1974–1975 ICSOP policy should ... be denied until such time as there is full exhaustion
of all applicable underlying primary coverage.”


The court granted Kaiser's motion on June 30, 2008. It found that under the “clear and
unambiguous” language of the 1974 primary policy, Truck was liable for only one per occurrence
limit on each claim. If it were to rule as ICSOP urged it to—that is, to find that primary coverage for
each insured year could be “stacked”—then “Truck would be required to pay multiple occurrence
limits on each claim because it issued policies in multiple years; the language of the policy at issue
does not permit such a result.” After reviewing several relevant decisions, the court concluded:
“[T]he issue comes down to the language of the Truck primary policy and the risk(s) Truck agreed
to defend (when read in conjunction with the ICSOP excess policy).... [¶] ... [R]ecognizing the
following undisputed facts: 1) [Kaiser] selected the 1974 policy year for coverage of ABIC claims
which arose during that year; 2) the Truck primary policy specifically spelled out a $500,000 per
occurrence limit and contained no aggregate limit for 1974; and 3) this Court's January 24, 2008
determination that an ‘occurrence’ is defined as an individual ABIC; it is clear that ICSOP's excess
coverage would ‘drop down’ once the $500,000 primary limit is exhausted for individual ABIC
(since, aside from the $500,000 per-occurrence limit in the Truck primary policy, there is no ‘other
underlying insurance collectible by the insured’ or ‘valid and collectible insurance with any other
insurer’ under the ICSOP excess policy, once the $500,000 limit is exhausted).”


ICSOP and two other excess insurers filed a petition for writ of mandate and request for immediate
stay on July 21, 2008. We summarily denied the petition on October 23, 2008.


VI. Kaiser's Motion for Summary Judgment
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On July 14, 2009, Kaiser moved for an order summarily adjudicating that there was no defense to
its cross-claims against ICSOP and that final judgment in the action as between Kaiser and ICSOP
should be entered. Specifically, Kaiser sought adjudication of the following two issues:


“Issue 1 : There is no defense to the Fifth Cause of Action (‘Declaratory Relief Against Cross–
Defendant ICSOP’) in Kaiser's Corrected Third Amended Cross–Complaint because: (1) Kaiser
has selected the 1974 policy year to apply to all of those asbestos bodily injury claims *291
(‘ABIC’) alleged against it that exceed $500,000 in settlement or judgment; (2) Truck has paid
its 1974 policy year limit of $500,000 for such ABIC, subject to a deductible payable by Kaiser;
and (3) Kaiser is entitled to a judicial declaration that ICSOP's policy is responsible to pay for
all amounts paid for ABIC over the 1974 Truck policy year limit of $500,000. [Internal record
reference omitted.]


“Issue 2 : There is no defense to the Sixth Cause of Action (‘Breach of Contract *292  Against
Cross–Defendant ICSOP’) in Kaiser's Corrected Third Amended Cross–Complaint because: (1)
Kaiser has selected the 1974 policy year to apply to all of those asbestos bodily injury claims
(‘ABIC’) alleged against it that exceed $500,000 in settlement or judgment; (2) Truck has paid
its 1974 policy year limit of $500,000 for such ABIC, subject to a deductible payable by Kaiser;
and (3) ICSOP's policy is responsible to pay for all amounts paid for ABIC over the 1974 Truck
policy year limit of $500,000, an amount which is confidential but known to all parties, including
ICSOP. [Internal record reference omitted.]”


In support of its motion, Kaiser largely repeated the arguments it had advanced in support of its
June coverage motion. ICSOP's and Truck's responses, too, largely tracked their responses to the
June motion. 5


5 Although ICSOP urged in opposition that “the Court must examine the policy wording
in each of the separate Truck primary policies to determine if there are other applicable
underlying limits collectible by Kaiser with respect to ABIC exceeding the 1974 Truck policy
limits,” ICSOP did not discuss the language of either the 1974 policy or any other Truck
policy.


The court granted the motion. It noted that Truck's 1974 primary policy stated that the “per
occurrence” limit “is the limit of the company's liability for each occurrence.” Thus, it found
an apparent conflict between the language in Truck's primary policy and the rule articulated in
Community Redevelopment Agency v. Aetna Casualty & Surety Co. (1996) 50 Cal.App.4th 329,
57 Cal.Rptr.2d 755 (Community Redevelopment ), requiring “horizontal exhaustion of all primary
policies in effect on a risk stretched out over multiple policy periods before any excess insurance
obligations arise.” The court resolved this conflict by again looking to “the language of the Truck
primary policy, the risk(s) Truck agreed to indemnify, and the excess language in the ICSOP



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996242075&pubNum=0003484&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996242075&pubNum=0003484&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Kaiser Cement & Gypsum Corp. v. Insurance Co. of..., 215 Cal.App.4th 210...
155 Cal.Rptr.3d 283, 13 Cal. Daily Op. Serv. 3801, 2013 Daily Journal D.A.R. 4515


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


policy.” It noted that the language of the 1974 primary policy indicated “that Truck agreed to
insure risks on a ‘per occurrence’ basis for the 1974 policy year, with a $500,000 per-occurrence
limit” and no annual aggregate limit. Thus, “since 1) [Kaiser] selected the 1974 policy year for
coverage of ABIC claims which partially arose during that year; 2) the Truck primary policy
specifically spelled out a $500,000 per occurrence limit and contained no aggregate limit for
1974; and 3) this Court's determination that an ‘occurrence’ is defined as an individual ABIC,
ICSOP's excess coverage would ‘drop down’ under its policy once the $500,000 primary limit is
exhausted for individual ABIC (since, aside from the $500,000 per-occurrence limit in the Truck
primary policy, there is no ‘other underlying insurance collectible by the insured’ or ‘valid and
collectible insurance with any other insurer’ under the ICSOP excess policy, once the $500,000
limit is exhausted).”


The court concluded: “The motion for summary judgment is granted as to both issues. With respect
to Issue 1, the Court determines there is no defense to the Fifth Cause of Action (‘Declaratory
Relief Against Cross–Defendant ICSOP’) in Kaiser's Corrected Third Amended Cross–Complaint
because: 1) Kaiser has selected the 1974 policy year to apply to all of those asbestos bodily injury
claims (‘ABIC’) alleged against it that exceed $500,000 in settlement or judgment; 2) Truck has
paid its 1974 policy year limit of $500,000 for such ABIC, subject to a deductible payable by
Kaiser; and 3) Kaiser is entitled to a judicial declaration that ICSOP's policy is responsible to
pay for all amounts paid for ABIC over the 1974 Truck policy year limit of $500,000. [¶] With
respect to Issue 2, the Court finds there is no defense to the Sixth Cause of Action (‘Breach
of Contract Against Cross–Defendant ICSOP’) in Kaiser's Corrected Third Amended Cross–
Complaint because: 1) Kaiser has selected the 1974 policy year to apply to all of those asbestos
bodily injury claims (‘ABIC’) alleged against it that exceed $500,000 in settlement or judgment;
2) Truck has paid its 1974 policy year limit of $500,000 for such ABIC, subject to a deductible
payable by Kaiser; and 3) ICSOP's policy is responsible to pay for all amounts paid for ABIC over
the 1974 Truck policy year limit of $500,000, an amount which is confidential but known to all
parties, including ICSOP.”


“[A]ll of [Kaiser's] claims against ICSOP having been entirely adjudicated” by the summary
adjudication motion, the court entered judgment for Kaiser and against ICSOP on Kaiser's cross-
complaint. ICSOP timely appealed.


STANDARD OF REVIEW


The standard of review of a trial court's decision to grant summary adjudication is well established.
“A motion for summary adjudication shall be granted only if it completely disposes of a cause
of action, an affirmative defense, a claim for damages, or an issue of duty.” (Code Civ. Proc.,
§ 437c, subd. (f)(1).) The moving party “bears an initial burden of production to make a prima
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facie showing of the nonexistence of any triable issue of material fact; if he carries his burden of
production, he causes a shift, and the opposing party is then subjected to a burden of production of
his own to make a prima facie showing of the existence of a triable issue of material fact.... A prima
facie showing is one that is sufficient to support the position of the party in question.” (Aguilar
v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850–851, 107 Cal.Rptr.2d 841, 24 P.3d 493.) We
independently review an order granting summary adjudication. (Snatchko v. Westfield LLC(2010)
187 Cal.App.4th 469, 476, 114 Cal.Rptr.3d 368.)


CONTENTIONS OF THE PARTIES


ICSOP contends that the issue before us is whether its excess indemnity obligations “[are]
conditioned on exhaustion of all available primary insurance or simply exhaustion of the
immediately underlying primary insurance policy” issued by Truck. As to this issue, ICSOP
contends, the law is clear: Because the asbestos bodily injury claims potentially trigger up to
19 annual Truck policy periods, the policy limits for these 19 separate policy periods must be
“stacked” such that “not only must the Truck $500,000 limit in the 1974 policy period be exhausted,
but so must all of Truck's primary limits in its other eighteen annual policy periods.” Thus, ICSOP
urges, the trial court erred in concluding that its indemnity obligations attach now, because while
the 1974 primary policy has been exhausted as to many claims that exceed $500,000, primary
policies for other years remain unexhausted. ICSOP contends that it has no indemnity obligations
with regard to any asbestos bodily injury claims until the per occurrence limits of each of Truck's
annual policies, which ICSOP *293  suggests total $8.3 million, have been exhausted.


Kaiser disagrees. It notes that ICSOP's indemnity obligation explicitly is conditioned on
exhaustion of the primary insurance “ ‘indicated [on] the schedule of underlying policies’ ” plus the
“ ‘applicable limit(s) of any other underlying insurance collectible by the insured.’ ” “Underlying
insurance,” Kaiser contends, means “insurance under the [ICSOP] policy—primary policies
providing coverage during the same period covered by the ICSOP policy.” Accordingly, Kaiser
urges that “underlying insurance” for purposes of ICSOP's 1974 excess policy refers exclusively
to the 1974 primary policy, and thus only the 1974 primary policy need be exhausted before
ICSOP's indemnity obligations are triggered. In the alternative, Kaiser contends that under the
plain language of the 1974 primary policy, occurrence limits cannot be “stacked.”


Truck urges a somewhat different approach. While it concurs that ICSOP's excess indemnity
obligation is conditioned on exhaustion of all “available” underlying primary insurance, it urges
that the dispositive issue before us is whether a single primary occurrence limit per asbestos bodily
injury claim constitutes the only “available” primary insurance, such that when one such limit is
exhausted, the excess insurer must indemnify Kaiser for any additional loss. As to that issue, Truck
contends that under the plain language of its policies, Kaiser may collect up to the policy limits
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of only one policy for each occurrence. Thus, Truck urges that the trial court correctly found that
Kaiser may collect only once for each “occurrence”—not once per occurrence per year, or once
per occurrence per policy. 6


6 ICSOP contends that Truck's argument “raises an issue that was not before the trial court on
the summary judgment proceedings below.” Not so: The issue was raised both by Kaiser's
motion and Truck's response. Further, Truck briefed the issue in response to Kaiser's earlier
coverage motion, and the trial court was asked to—and did—take judicial notice of this and
other earlier filed briefs in connection with the summary judgment proceeding.


In part I of our discussion, we consider whether, under the terms of the 1974 excess policy, ICSOP's
indemnity obligation attaches as soon as the 1974 primary policy is exhausted, or only once all
available primary policies have been exhausted. In part II, we consider whether primary policies
can be “stacked” such that Kaiser can recover under more than one primary policy for the same
claim. In part III, we discuss whether, in light of our resolution of these issues, the trial court
properly granted summary adjudication of Kaiser's cross-claims against ICSOP.


DISCUSSION


I. Under the Language of ICSOP's 1974 Excess Policy, ICSOP's Indemnity Obligation
Does Not Attach Until All Collectible Primary Policies Have Been Exhausted
ICSOP contends that under the plain language of its 1974 excess policy and the principle of
“horizontal exhaustion,” it is not responsible to indemnify Kaiser for losses until all primary
policies have been exhausted. Kaiser urges, to the contrary, that the 1974 excess policy is excess
to only the 1974 primary policy, and thus ICSOP must indemnify it once the 1974 primary policy
is exhausted. We conclude ICSOP is correct.


A. Overview of Legal Principles
“ ‘There are two levels of insurance coverage—primary and excess. Primary insurance is coverage
under which liability *294  “attach[es] to the loss immediately upon the happening of the
occurrence.” [Citation.] Liability under an excess policy attaches only after all primary coverage
has been exhausted. [Citation.]’ (North River Ins. Co. v. American Home Assurance Co. (1989) 210
Cal.App.3d 108, 112[257 Cal.Rptr. 129].)” (Community Redevelopment, supra, 50 Cal.App.4th at
pp. 337–338, 57 Cal.Rptr.2d 755.)


“Before coverage attaches under an excess or umbrella policy, the policy limits of the underlying
primary policy or policies normally must be exhausted. [Citations.] [¶] Primary coverage is
‘exhausted’ when the primary insurers pay their policy limits in settlement or to satisfy a judgment
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against the insured.” (Croskey et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group
1997) (Rutter, Insurance Litigation) ¶ 8:220, p. 8–52.1 (rev. # 1 2010).) Where several primary
policies are in effect, the issue arises whether the policy limits of one or all of such policies must
be exhausted (or otherwise off the risk) before excess coverage applies. (Id., ¶ 8:236, p. 8–54.) The
issue is uniquely complicated where, as in the present case, damages are spread over an extended
period of time. (Id., ¶ 8:245, p. 8–54.1.)


Normal rules of policy interpretation apply in determining coverage under both primary and excess
policies. (Rutter, Insurance Litigation, ¶ 8:180, p. 8–45.) “Although insurance contracts have
special features, they are still contracts to which the ordinary rules of contractual interpretation
apply. (Foster–Gardner, Inc. v. National Union Fire Ins. Co. (1998) 18 Cal.4th 857, 868[77
Cal.Rptr.2d 107, 959 P.2d 265]; Bank of the West v. Superior Court (1992) 2 Cal.4th 1254, 1264[10
Cal.Rptr.2d 538, 833 P.2d 545].) Thus, the mutual intention of the contracting parties at the time
the contract was formed governs. (Civ.Code, § 1636; Foster–Gardner, Inc., supra, 18 Cal.4th at p.
868[77 Cal.Rptr.2d 107, 959 P.2d 265].) We ascertain that intention solely from the written contract
if possible, but also consider the circumstances under which the contract was made and the matter
to which it relates. (Civ.Code, §§ 1639, 1647; American Alternative Ins. Corp. v. Superior Court
(2006) 135 Cal.App.4th 1239, 1245[37 Cal.Rptr.3d 918].) We consider the contract as a whole
and interpret the language in context, rather than interpret a provision in isolation. (Civ.Code, §
1641; American Alternative Ins. Corp., supra, 135 Cal.App.4th at p. 1245[37 Cal.Rptr.3d 918].)
We interpret words in accordance with their ordinary and popular sense, unless the words are used
in a technical sense or a special meaning is given to them by usage. (Civ.Code, § 1644; American
Alternative Ins. Corp., supra, 135 Cal.App.4th at p. 1245[37 Cal.Rptr.3d 918].)” ( LMI, supra, 146
Cal.App.4th at pp. 655–656, 53 Cal.Rptr.3d 154.)


Although the primary policy may be consulted in interpreting an excess policy, each policy is a
separate document and is interpreted separately. (Rutter, Insurance Litigation, ¶ 8:180.5 at pp. 8–
45 to 8–46; Northrop Grumman Corp. v. Factory Mut. Ins. Co. (9th Cir.2009) 563 F.3d 777, 785
[“Though the primary policy must be consulted in interpreting the excess policy, see Cal. Civ.Code
§ 1642, we decline to treat the two documents as only one contract.”].)


B. Policy Language
[1] We begin with the language of ICSOP's 1974 excess policy. It provides indemnity for Kaiser's
“ultimate net loss in excess of the retained limit hereinafter stated,” up to $5,000,000, “as the
result of any one occurrence.” “Ultimate net loss ” is “the total sum which the Insured, or
any company as his insurer, or both, become *295  obligated to pay by reason of personal
injury [or] property damage ... either through adjudication or compromise[.]” Kaiser's “retained
limit ” is “an amount equal to the limits of liability indicated beside [sic ] the schedule of
underlying policies”—that is, primary comprehensive general liability insurance of $500,000
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“C.S.L. [combined single limit]”—“plus the applicable limit(s) of any other underlying insurance
collectible by the Insured.” (Italics added.)


ICSOP urges that under the policy, its liability is excess to all other collectible primary insurance—
whether for 1974 or any other year—and we agree. As the above-quoted provisions indicate, by its
plain language the 1974 excess policy provides that Kaiser's retained limit is equal to the limits of
liability indicated in the schedule of underlying policies, “plus the applicable limit(s) of any other
underlying insurance collectible by the Insured.” “Any” is a broad term that means “one or more
without specification or identification” or “whatever or whichever it may be.” (Random House
Webster's College Dict. (1992) p. 63, col. 1.) Accordingly, we believe that the policy's reference to
“any other underlying insurance” necessarily means “whatever” or “whichever” primary insurance
is available to Kaiser—not, as Kaiser suggests, only that primary insurance that expressly covers
the 1974 policy year.


[2] Kaiser suggests that “any other underlying insurance” must mean the 1974 primary policy
because “underlying” means “ ‘[l]ying under or beneath something.’ ” According to Kaiser, it
would be “natural” to describe Kaiser's primary coverage for 1974, 1975, and 1976 as lying “
‘under or beneath’ ” ICSOP's policy for those years, but “it would be awkward to describe Kaiser's
primary coverage for 1968, or 1972, or 1980 as lying ‘under or beneath’ the ICSOP policy covering
the period from 1974 to 1976.” We do not agree. We believe that in the context of ICSOP's excess
policy, “underlying insurance” simply means primary insurance. In other words, we believe that
the reference to “underlying insurance” clarifies the excess nature of the ICSOP policy—i.e., that
the policy does not attach immediately upon a loss, but only after all available primary insurance
has been exhausted.


Kaiser also suggests that the term “underlying” is used in other ways in the ICSOP policy “that
cannot mean other Truck primary policies.” Specifically, it notes the following two provisions:


“Maintenance of underlying insurances”: “It is a condition of this policy that the policy or policies
referred to in the attached ‘Schedule of Underlying Insurances’ shall be maintained in full effect
during the currency of this policy.... Failure of the Insured to comply with the foregoing shall not
invalidate this policy but in the event of such failure, the Company shall only be liable to the same
extent as they would have been had the Insured complied with the said condition.”


“Underlying insurance”: “It is understood and agreed that, in the event coverage is afforded by
primary policies listed on the Schedule of Underlying Insurances which is not otherwise afforded
by this policy, the Company agrees to follow all the terms and conditions of said primary policies
or renewals or rewrites thereof.”
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As to these provisions, Kaiser asserts that, “[t]hese uses of the word ‘underlying’ in the ICSOP
policy show the parties' mutual intent when they used the phrase ‘other underlying insurance
collectible by [Kaiser ].’ Without exception, all of these uses refer to insurance that covers the same
period of time, in whole or in part, as the ICSOP policy. Again, if ICSOP had *296  intended ‘other
underlying insurance collectible by [Kaiser] ’ to mean primary policies existing at the time the
ICSOP policy was issued in 1974 (as ICSOP argues now), it could have eliminated any ambiguity
by listing them.”


Kaiser's argument proves too much. As used in these two provisions, “underlying insurances”
appears to refer to only the primary insurance listed in the attached “Schedule of Underlying
Insurances.” But “underlying insurances” cannot mean only scheduled insurance, because the
policy defines “Retained Limit” as an amount equal to the limits of liability indicated in the
attached schedule, “plus the applicable limit(s) of any other underlying insurance collectible by
the Insured.” (Italics added.) Thus, the “retained limit” definition, considered with the other two
provisions highlighted by Kaiser, makes clear that “underlying insurance” is not only scheduled
insurance, but any other collectible primary insurance as well.


C. Our Analysis Is Consistent With Prior Appellate Opinions
Our analysis of ICSOP's policy is consistent with the analyses of other appellate courts that have
interpreted similarly worded excess policies. In Community Redevelopment, supra, 50 Cal.App.4th
329, 57 Cal.Rptr.2d 755, the court considered the indemnity obligations of primary and excess
insurers in the context of a complex construction defect case. The insured was a developer who
filled a redevelopment area on which it constructed residential housing developments. The fills
and building pads were defectively designed and engineered, causing excessive subsidence and
damage to the developments between 1977 and 1986. (Id. at pp. 333–334, 57 Cal.Rptr.2d 755.)
Between 1982 and 1986, the developer had purchased primary insurance policies from United
Pacific Insurance Company and State Farm Fire and Casualty Insurance Company, each worth
$1 million; for policy year 1985 through 1986, it had also purchased a $5 million excess policy
from Scottsdale Insurance Company. The excess policy provided that Scottsdale would be liable
for the developer's ultimate net loss in excess of its “underlying limit,” defined as an amount “
‘equal to the Limits of Liability indicated beside the underlying insurance listed in the Schedule of
Underlying Insurance ... plus the applicable limits of any other underlying insurance collectible
by the Insured.’ ” (Id. at p. 335, 57 Cal.Rptr.2d 755, some italics omitted.)


In litigation between the insurers, the primary insurers contended that Scottsdale was obligated
by the terms of its policy to provide coverage once the 1985–1986 primary policy was exhausted.
Scottsdale contended that it need not provide coverage until the primary policies for all years were
exhausted. (Community Redevelopment, supra, 50 Cal.App.4th at p. 336, 57 Cal.Rptr.2d 755.)



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996242075&pubNum=0003484&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996242075&pubNum=0003484&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996242075&pubNum=0003484&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996242075&pubNum=0003484&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996242075&pubNum=0003484&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Kaiser Cement & Gypsum Corp. v. Insurance Co. of..., 215 Cal.App.4th 210...
155 Cal.Rptr.3d 283, 13 Cal. Daily Op. Serv. 3801, 2013 Daily Journal D.A.R. 4515


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 19


The Court of Appeal held that Scottsdale's policy was excess to all primary policies, and thus
that Scottsdale need not indemnify the developer until all primary policies had been exhausted.
(Community Redevelopment, supra, 50 Cal.App.4th at pp. 337–342, 57 Cal.Rptr.2d 755.) It
explained: “There is no dispute that Scottsdale's $5 million coverage was purchased as excess
to the $1 million primary policy issued by State Farm. However, the express provisions of the
policy further provide that Scottsdale's liability was also excess to ‘the applicable limits of any
other underlying insurance collectible by the [insured parties].’ (Italics added.) ... The policy also
provided that the insurance afforded by the policy ‘shall be excess insurance over any other valid
and collectible insurance available to the [insured *297  parties] whether or not described in the
Schedule of Underlying Insurance’ (which schedule listed State Farm's $1 million policy).” (Id.
at p. 338, 57 Cal.Rptr.2d 755.) This policy language, the court said, “could hardly be more clear”
that Scottsdale's exposure was excess to all other primary coverage available to the insured. (Id.
at pp. 338–339, 57 Cal.Rptr.2d 755.)


Its conclusion, the court said, was consistent with the principle of “horizontal exhaustion”—
the notion that “all primary insurance must be exhausted before a secondary insurer will have
exposure.” 7  (Community Redevelopment, supra, 50 Cal.App.4th at p. 339, 57 Cal.Rptr.2d 755.)
It noted that horizontal exhaustion raised particular problems in cases of continuous loss, because
“[i]n such cases, primary liability insurers may have exposure to defend (and perhaps indemnify)
claims arising before or after the effective dates of such policies. As a result of the Supreme Court's
conclusion that a continuing or progressively deteriorating condition which causes damage or
injury throughout more than one policy period will potentially be covered by all policies in effect
during those periods ( [Montrose], supra, 10 Cal.4th at pp. 686–687, 42 Cal.Rptr.2d 324, 913 P.2d
878), the ‘horizontal exhaustion’ versus ‘vertical exhaustion’ issue will become an increasingly
common one to be resolved. [¶] As we find to be the case here, primary policies may have defense
and coverage obligations which make them underlying insurance to excess policies which were
effective in entirely different time periods and which may not have expressly described such
primary policies as underlying insurance.” (Community Redevelopment, supra, 50 Cal.App.4th at
p. 340, 57 Cal.Rptr.2d 755.)


7 This is contrasted with “vertical exhaustion,” where coverage attaches under an excess policy
when the limits of a specifically scheduled underlying policy is exhausted. (Community
Redevelopment, supra, 50 Cal.App.4th at pp. 339–340, 57 Cal.Rptr.2d 755.)


The court concluded: “Absent a provision in the excess policy specifically describing and limiting
the underlying insurance, a horizontal exhaustion rule should be applied in continuous loss cases
because it is most consistent with the principles enunciated in Montrose. In other words, all
of the primary policies in force during the period of continuous loss will be deemed primary
policies to each of the excess policies covering that same period. Under the principle of horizontal
exhaustion, all of the primary policies must exhaust before any excess will have coverage
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exposure.” (Community Redevelopment, supra, 50 Cal.App.4th at p. 340, 57 Cal.Rptr.2d 755.)
Thus, “Scottsdale's responsibility to respond was not triggered by State Farm's exhaustion; not
until exhaustion of all primary policies, including United's, would Scottsdale have had any duty
to provide a defense to the insureds.” (Ibid.)


The court reached a similar result in Stonewall Ins. Co. v. City of Palos Verdes Estates (1996)
46 Cal.App.4th 1810, 54 Cal.Rptr.2d 176, also a continuing loss case with multiple primary
and excess insurers. There, the court held that if the limits of liability in the available primary
policies were adequate to cover the insured's liability, no excess carrier would be liable. It
explained: “In substance we adopt the ‘horizontal allocation of the risk’ approach to liability as
between primary and excess carriers, rather than the ‘vertical’ approach. To begin with, it seems
clear from the [insured's] assertion that all of its primary insurers covered its liability that the
[insured's] reasonable expectations treated the excess policies as a secondary source. Moreover,
the ‘horizontal’ approach seems far more consistent with Montrose's continuous trigger approach.
*298  That is, if ‘occurrences' are continuously occurring throughout a period of time, all of the
primary policies in force during that period of time cover these occurrences, and all of them are
primary to each of the excess policies; and if the limits of liability of each of these primary policies
is adequate in the aggregate to cover the liability of the insured, there is no ‘excess' loss for the
excess policies to cover.” (Id. at pp. 1852–1853, 54 Cal.Rptr.2d 176.)


We concur with the reasoning of these cases and conclude, for all the reasons discussed, ante, that
the 1974 excess policy is excess to all collectible primary insurance, not merely to the primary
insurance purchased for the 1974 policy year.


II. Under the Language of Truck's 1974 Primary Policy, Truck's Liability Cannot Exceed
$500,000 Per Occurrence
[3] Having concluded that ICSOP's policy is excess to all collectible primary insurance, we now
turn to the second issue raised by ICSOP's appeal: What primary insurance is “collectible”? ICSOP
contends that the 1974 excess policy “requires exhaustion of all primary insurance as a condition
precedent to coverage,” and it assumes that primary insurance is not exhausted until the primary
insurer or insurers have paid policy limits for each year in which coverage exists. Truck and Kaiser
disagree, urging that under the language of the 1974 primary policy, Truck is responsible to pay
policy limits only once per occurrence, not once per occurrence per year or once per occurrence
per policy. We conclude Truck and Kaiser are correct.


A. ICSOP's Policy Language Is Silent as to Whether the Underlying Primary Policies Must Be
Aggregated Before Excess Insurance Is Available


As we have said, the 1974 excess policy provides that ICSOP is liable for Kaiser's “ultimate net
loss” in excess of its retained limit, defined as “an amount equal to the limits of liability indicated
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[in] the schedule of underlying policies” (i.e., $500,000), plus the limits of “any other underlying
insurance collectible by the Insured.” (Italics added.) The “other insurance” provision uses nearly
identical language, providing that ICSOP's policy is in excess of the scheduled primary insurance
policy plus “other valid and collectible insurance with any other insurer.” (Italics added.) Thus,
by the plain language of its policy, ICSOP's liability is in excess not of all primary insurance, but
only of primary insurance that is both “valid ” and “collectible.”


ICSOP contends—without analysis—that because under Montrose, supra, 10 Cal.4th 645, 42
Cal.Rptr.2d 324, 913 P.2d 878, multiple Truck policies are triggered by the underlying asbestos
bodily injury claims, each triggered policy necessarily provides “valid” and “collectible” coverage
for each claim. In other words, ICSOP assumes that the policy limits of each primary policy
can be “stacked” so that the available primary insurance for each occurrence is equal to the sum
of the occurrence limits for each triggered policy year. ICSOP's contention, however, explicitly
is not grounded in the language of the primary policies—indeed, ICSOP faults the trial court
for examining the language of those policies, characterizing such examination “inexplicabl[e].”
According to ICSOP, it is “axiomatic” that ICSOP's policy obligations “are located in its own
insurance contract—not the underlying Truck primary policy—and that, as a matter of basic
contract law, the ICSOP policy wording governs the determination of when ICSOP's obligations
under the 1974 policy attach.”


[4] ICSOP's analysis is flawed. The 1974 excess policy expressly premises ICSOP's *299  duty
to indemnify on the validity and collectibility of underlying primary insurance. By its plain
language, thus, the policy bases its coverage obligation on the coverage provided to Kaiser
by its primary insurers—the more primary insurance available to Kaiser, the smaller ICSOP's
indemnity obligation; the less primary insurance available to Kaiser, the greater ICSOP's indemnity
obligation. Under these circumstances, we cannot determine ICSOP's policy obligations without
first determining Truck's. Since Truck's policy obligations necessarily depend on the language
of its policies, we therefore turn to those policies and the Supreme Court's recent analysis of
“stacking” in Continental, supra, 55 Cal.4th 186, 145 Cal.Rptr.3d 1, 281 P.3d 1000.


B. Continental
In Continental, the California Supreme Court considered a variety of coverage issues in connection
with a federal court ordered cleanup of the Stringfellow Acid Pits (Stringfellow site). The
Stringfellow site was an industrial waste disposal site designed and operated by the State of
California (State) from 1956 to 1972. The State had been advised prior to opening the Stringfellow
site that there was no threat of hazardous materials migrating from it; however, contaminants
escaped during periods of heavy rain, eventually contaminating the groundwater. (55 Cal.4th at p.
192, 145 Cal.Rptr.3d 1, 281 P.3d 1000.)
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In 1998, a federal court found the State liable for, among other things, negligence in investigating,
choosing, and designing the Stringfellow site, overseeing its construction, failing to correct
hazardous conditions, and delaying its remediation. The federal court held the State liable for all
past and future cleanup costs, which the State claimed could reach $700 million. The State then
filed an indemnity action against five insurers. (Continental, supra, 55 Cal.4th at pp. 192–193, 145
Cal.Rptr.3d 1, 281 P.3d 1000.) Four of those insurers had issued the State single multi-year excess
CGL policies; the fifth, Wausau, had issued four excess CGL policies, covering policy periods
1964–1967, 1967–1970, 1970–1973, and 1973–1976.


The policies issued by the five insurers contained nearly identical language. Under the heading
“Insuring Agreement,” the insurers agreed “ ‘[t]o pay on behalf of the Insured all sums which the
Insured shall become obligated to pay by reason of liability imposed by law ... for damages ...
because of injury to or destruction of property, including loss of use thereof.’ ” “Occurrence” was
defined as “ ‘an accident or a continuous or repeated exposure to conditions which result in ...
damage to property during the policy period....’ ” Liability limits were stated as specified dollar
amounts of the “ultimate net loss [of] each occurrence.” (Continental, supra, 55 Cal.4th at p. 193,
145 Cal.Rptr.3d 1, 281 P.3d 1000.)


Among the issues considered by the Court was how to allocate liability among several insurers
in a “long tail” injury, which it characterized as “a series of indivisible injuries attributable to
continuing events without a single unambiguous ‘cause.’ ” (Continental, supra, 55 Cal.4th at p.
196, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) The court noted that long-tail injuries “produce progressive
damage that takes place slowly over years or even decades. Traditional CGL insurance policies,
including those drafted before such environmental suits were common, are typically silent as to
this type of injury. (Hickman & DeYoung, Allocation of Environmental Cleanup Liability Between
Successive Insurers (1990) 17 N.Ky. L.Rev. 291, 292 (Hickman & DeYoung).) *300  Because of
this circumstance, many insurers are unwilling to indemnify insureds for long-tail claims. Their
refusal to indemnify often causes insureds to sue for coverage.... [T]hese suits tend to be complex.
Typically they involve dozens of litigants and even larger numbers of insurance policies covering
multiple time periods that stretch back over many years.” (Continental, supra, at p. 196, 145
Cal.Rptr.3d 1, 281 P.3d 1000.)


The court began its analysis of the allocation issues before it by discussing its holdings in
Montrose, supra, 10 Cal.4th 645, 655, 42 Cal.Rptr.2d 324, 913 P.2d 878, and Aerojet–General
Corp. v. Transport Indemnity Co. (1997) 17 Cal.4th 38, 55–57, 70 Cal.Rptr.2d 118, 948 P.2d 909
(Aerojet ). In Montrose, the court adopted a “ ‘continuous injury’ trigger of coverage,” pursuant
to which a continuous condition “becomes an occurrence for the purposes of triggering insurance
coverage when ‘ “property damage” ’ results from a causative event consisting of ‘the accident or
“continuous and repeated exposure to conditions.” ’ ” (Continental, supra, 55 Cal.4th at p. 197,
145 Cal.Rptr.3d 1, 281 P.3d 1000.) The court adopted an “all sums” rule in Aerojet, pursuant to



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028366875&pubNum=0004645&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028366875&pubNum=0004645&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028366875&pubNum=0004645&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028366875&pubNum=0004645&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028366875&pubNum=0004645&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028366875&pubNum=0004645&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101386716&pubNum=0001202&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=LR&fi=co_pp_sp_1202_292&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1202_292 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0101386716&pubNum=0001202&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=LR&fi=co_pp_sp_1202_292&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_1202_292 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028366875&pubNum=0004645&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028366875&pubNum=0004645&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=0000661&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997251214&pubNum=0000661&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997251214&pubNum=0000661&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997251214&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028366875&pubNum=0004645&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028366875&pubNum=0004645&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997251214&originatingDoc=I48cd4ba4a03911e2a98ec867961a22de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Kaiser Cement & Gypsum Corp. v. Insurance Co. of..., 215 Cal.App.4th 210...
155 Cal.Rptr.3d 283, 13 Cal. Daily Op. Serv. 3801, 2013 Daily Journal D.A.R. 4515


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 23


which “ ‘ “an insurer on the risk when continuous or progressively deteriorating [property] damage
or [bodily] injury first manifests itself remains obligated to indemnify the insured for the entirety
of the ensuing damage or injury.” ’ ... In other words, ... as long as the property is insured at some
point during the continuing damage period, the insurers' indemnity obligations persist until the
loss is complete, or terminates.” (Ibid.)


In Continental, the insurers advocated a “pro rata” rule for indemnity allocation, under which
an equal share of the amount of damage is assigned to each year over which a long-tail injury
occurred. (55 Cal.4th at p. 199, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) But although the court
acknowledged that some states had adopted a pro rata approach, it found itself “constrained by the
language of the applicable policies here,” which it said “supports adoption of the all sums coverage
principles.” (Ibid.) It explained: “Under the CGL policies here, the plain ‘all sums’ language of the
agreement compels the insurers to pay ‘all sums which the insured shall become obligated to pay ...
for damages ... because of injury to or destruction of property....’ (Ante, at p. 193[145 Cal.Rptr.3d
1, 281 P.3d 1000].) As the State observes, ‘[t]his grant of coverage does not limit the policies'
promise to pay ‘all sums’ of the policyholder's liability solely to sums or damage “during the policy
period.” ’ ” (Id. at p. 199, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) The court therefore concluded that
the policies at issue “obligate the insurers to pay all sums for property damage attributable to the
Stringfellow site, up to their policy limits, if applicable, as long as some of the continuous property
damage occurred while each policy was ‘on the loss.’ The coverage extends to the entirety of the
ensuing damage or injury [citation], and best reflects the insurers' indemnity obligations under the
respective policies, the insured's expectations, and the true character of the damages that flow from
a long-tail injury.” (Id. at p. 200, 145 Cal.Rptr.3d 1, 281 P.3d 1000.)


Having so concluded, the court then turned to a related issue—whether the State could “stack”
policy limits across multiple policy periods. It explained that stacking policy limits “ ‘means that
when more than one policy is triggered by an occurrence, each policy can be called upon to respond
to the claim up to the full limits of the policy.’ [Citation.] ‘When the policy limits of a given
insurer are exhausted, [the insured] is entitled to seek indemnification from any of the remaining
insurers *301  [that were] on the risk....’ [Citations.]” (Continental, supra, 55 Cal.4th at p. 200,
145 Cal.Rptr.3d 1, 281 P.3d 1000.)


The court concluded that allowing an insured to “stack” policies under the circumstances presented
“properly incorporates the Montrose continuous injury trigger of coverage rule and the Aerojet
all sums rule, and ‘effectively stacks the insurance coverage from different policy periods to
form one giant “uber-policy” with a coverage limit equal to the sum of all purchased insurance
policies.” (Continental, supra, 55 Cal.4th at p. 201, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) It explained:
“Instead of treating a long-tail injury as though it occurred in one policy period, this approach
treats all the triggered insurance as though it were purchased in one policy period. The [insured]
has access to far more insurance than it would ever be entitled to within any one period.’ [Citation.]
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The all-sums-with-stacking rule means that the insured has immediate access to the insurance it
purchased. It does not put the insured in the position of receiving less coverage than it bought.
It also acknowledges the uniquely progressive nature of long-tail injuries that cause progressive
damage throughout multiple policy periods. [Citation.]” (Ibid.)


In adopting an all-sums-with-stacking rule, the Court rejected the court's analysis in FMC, supra,
61 Cal.App.4th 1132, 72 Cal.Rptr.2d 467, which it said “ ‘disregarded the policy language entirely’
” and “resorted to ‘judicial intervention’ in order to avoid stacking.” (Continental, supra, 55
Cal.4th at p. 201, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) The court said that the policies at issue,
“which do not contain antistacking language, allow for its application.” (Ibid.) 8


8 In so holding, the court disapproved FMC, supra, 61 Cal.App.4th 1132, 72 Cal.Rptr.2d 467.
(Continental, supra, 55 Cal.4th at p. 201, 145 Cal.Rptr.3d 1, 281 P.3d 1000.)


The court concluded that an all-sums-with-stacking rule “has numerous advantages. It resolves
the question of insurance coverage as equitably as possible, given the immeasurable aspects of
a long-tail injury. It also comports with the parties' reasonable expectations, in that the insurer
reasonably expects to pay for property damage occurring during a long-tail loss it covered, but
only up to its policy limits, while the insured reasonably expects indemnification for the time
periods in which it purchased insurance coverage. All-sums-with-stacking coverage allocation
ascertains each insurer's liability with a comparatively uncomplicated calculation that looks at
the long-tail injury as a whole rather than artificially breaking it into distinct periods of injury.
As the Court of Appeal recognized, if an occurrence is continuous across two or more policy
periods, the insured has paid two or more premiums and can recover up to the combined total of
the policy limits. There is nothing unfair or unexpected in allowing stacking in a continuous long-
tail loss.” (Continental, supra, 55 Cal.4th at pp. 201–202, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) The
court, noted, however, that there exists a “significant caveat” to all-sums-with-stacking indemnity
allocation. That caveat “contemplates that an insurer may avoid stacking by specifically including
an ‘antistacking’ provision in its policy. Of course, in the future, contracting parties can write into
their policies whatever language they agree upon, including limitations on indemnity, equitable
pro rata coverage allocation rules, and prohibitions on stacking.” (Id. at p. 202, 145 Cal.Rptr.3d
1, 281 P.3d 1000.)


C. Truck's Policy Language Does Not Permit “Stacking” of the Various Truck Policies
Although Continental adopted an “all-sums-with-stacking” rule in the absence of *302  contrary
policy language, it made clear that any “stacking” analysis must begin with the relevant policy
language. Here, pursuant to the “Insuring Agreements” of the 1974 primary policy, Truck agreed
“[t]o pay on behalf of the insured all sums which the insured shall become obligated to pay, as
damages or otherwise, by reason of the liability imposed upon him by law, assumed by him under
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[the] contract as defined, or by reason of any other legal liability of the insured however arising
or created or alleged to have risen or to have been created because of:


“1. Personal injury, sickness, disease, including death;


“2. Injury to or destruction of property


“including all loss resulting therefrom.”


The “limit of liability” portion of the policy limits Truck's liability for personal injury or property
damage to $500,000 “Per Occurrence.” 9  (Italics added.) It further provides (part IV, “Policy
Period, Territory, Limits”):


9 The policy defines occurrence as “an event, or continuous or repeated exposure to conditions
which results in personal injury or property damage during the policy period.”


“The limit of liability stated in this policy as applicable ‘per occurrence’ is the limit of the
company's liability for each occurrence.


“There is no limit to the number of occurrences for which claims may be made hereunder, however,
the limit of the Company's liability as respects any occurrence involving one or any combination
of the hazards or perils insured against shall not exceed the per occurrence limit designated in
the Declarations.” (Italics added.)


[5] Truck and Kaiser contend that the 1974 primary policy does not permit “stacking” of Truck's
annual per occurrence limits, and we agree. 10  As the italicized language indicates, the policy
contains a “per occurrence” limit—not, as Truck notes, a “per occurrence per policy” or “per
occurrence per year” limit. 11  This language is facially inconsistent with permitting Kaiser to
recover from Truck more than the occurrence limit for a single occurrence.


10 We note that our holding is limited to the stacking of Truck's policies. Because the issue is
not before us, we have not considered the separate question of whether Kaiser may stack
Truck's 1974 primary policy and the policies issued by its other insurers.


11 ICSOP contends that Truck has previously stipulated with Kaiser that “the Truck policies
between 1965 and 1983 provide ‘annual per occurrence limits,’ a stipulation repeated in a
binding Order of Judgment from another court.” We do not agree that Truck has so stipulated.
The “stipulation” to which ICSOP refers is a settlement agreement between Kaiser, Truck,
and another insurer; it expressly provides that, “[i]f [Kaiser] chooses to dispute the issues of
exhaustion or aggregate limits, it reserves the right to do so by way of the judicial process.”
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The settlement agreement further provides as follows: “This Agreement and the negotiations
for it are part of a settlement of disputed claims, are not an admission of liability and do not
reflect the views of the Parties as to their rights and obligations under any insurance policy
or policies.”


Further, the policy specifically provides that, “[t]he limit of liability stated in this policy as
applicable ‘per occurrence’ is the limit of the company's liability for each occurrence” and “the
limit of the Company's liability as respects any occurrence ... shall not exceed the per occurrence
limit designated in the Declarations.” Notably, the policy does not say that the per occurrence limit
is the limit of the company's annual liability for any occurrence, or that the per occurrence limit is
the limit of the company's liability under the policy. Rather, it says that the per occurrence limit is
the limit of the company'sliability. *303  We presume, as we must, that the parties intended this
language to mean what it plainly says—that for any single occurrence, Truck is liable up to the
per occurrence limit, and no more. We thus conclude that the trial court correctly determined that
Kaiser may not “stack” the liability limits of Truck's primary policies, but rather may recover only
up to the “per occurrence” limit of one policy.


Our conclusion that Kaiser may not “stack” Truck's annual liability limits is consistent with the
Supreme Court's analysis in Continental. Although the court in Continental  adopted an “all-sums-
with-stacking” default rule, it made clear that rule applied only in the absence of contrary policy
language and said that an insurer could avoid stacking “by specifically including an ‘antistacking’
provision in its policy.” (Continental, supra, 55 Cal.4th at p. 202, 145 Cal.Rptr.3d 1, 281 P.3d
1000; see also id. at p. 199, 145 Cal.Rptr.3d 1, 281 P.3d 1000 [“we are constrained by the language
of the applicable policies here”].) Although the court did not describe such a provision with any
specificity, we believe Truck's limitation-of-liability term is exactly such a provision with regard
to the stacking of Truck's own policy limits. As we have said, the 1974 primary policy expressly
caps Truck's liability for each occurrence and provides that “the limit of the Company's liability as
respects any occurrence involving one or any combination of the hazards or perils insured against
shall not exceed the per occurrence limit designated in the Declarations.” (Italics added.) We do
not know what more Truck could have said when the policy was drafted in 1974 to make clear that
its policy's limitation-of-liability term was an absolute cap on its per occurrence exposure—and,
as such, it is fundamentally inconsistent with “stacking” the liability limits of the several Truck
policies.


Further, our result satisfies the Supreme Court's stated goal in Continental of giving the insured
“immediate access to the insurance it purchased” and avoiding “put[ting] the insured in the
position of receiving less coverage than it bought.” (Continental, supra, 55 Cal.4th at p. 201, 145
Cal.Rptr.3d 1, 281 P.3d 1000.) In Continental, stacking policies increased the insured's coverage
because it “ ‘effectively stack[ed] the insurance coverage from different policy periods to form one
giant “uber-policy” with a coverage limit equal to the sum of all purchased insurance policies.’
” (Ibid.) In contrast, in the present case stacking would decrease, not increase, the insured's
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coverage because it would potentially make Kaiser responsible for multiple deductibles per claim.
(See fn. 1, ante.)


We note, finally, that the issue before us is somewhat different than that before the court in
Continental. With the exception of Wausau, the insurers in Continental each had issued the State a
single CGL policy. 12  Thus, the court considered only whether any of the relevant policy language
prohibited stacking of policies issued by different insurers. It did not consider the issue before
us—whether an insured may stack multiple policies issued by the same insurer. This distinction
is significant because the relevant language here—“[t]he limit of liability stated in this policy as
applicable ‘per occurrence’ is the limit of the company's liability for each occurrence”—on its face
prohibits stacking *304  only of multiple Truck policies, not of policies issued by other insurers.


12 The Court of Appeal noted that Wausau, the only insurer that had issued the state more than
one policy did not argue that those policies were subject to just a single policy limit because
they constituted only a single continuous contract that was repeatedly renewed. Thus, the
court treated any such contention as forfeited.


In its supplemental brief, ICSOP contends that the Supreme Court in Continental held that so-
called “standard policy language” permits stacking, and it urges that the language of Truck's
policy is “standard policy language.” It thus would have us conclude that this language “cannot be
interpreted as an anti-stacking provision so as to preclude stacking of available limits under Truck's
other triggered primary insurance policies.” The problem with this analysis is that Continentaldid
not hold that all standard policy language permits stacking—it simply held that the standard policy
language at issue permitted stacking. (E.g., In re Marriage of Cornejo (1996) 13 Cal.4th 381, 388,
53 Cal.Rptr.2d 81, 916 P.2d 476 [“ ‘It is axiomatic that cases are not authority for propositions not
considered.’ ”].) Therefore, even if we were to conclude that the language at issue here is standard
in the industry, it would not resolve the issue before us—whether that language permits stacking
of Truck's policies.


ICSOP next contends that Truck's “company's liability” provision cannot be an antistacking clause
because it is nearly identical to those at issue in Continental, which “clearly were not found to be
anti-stacking provisions by the California Supreme Court.” Assuming for the sake of argument
that the relevant policy language is identical, the stacking issues are not. As we have said, the court
in Continental considered whether policies issued by different insurers may be stacked, while here
we are considering stacking only in the context of Truck's own policies. Thus, while the policy
language may be similar, the coverage issues are not. Moreover, contrary to ICSOP's contention,
Truck's policy language differs from that at issue in Continental in an important way. Truck's 1974
primary policy states that “ ‘the limit of the Company's liability as respects any occurrence ... shall
not exceed the per occurrence limit designated in the Declarations,’ ” while the Continentalpolicies
stated that “[T]he limit of the Company's liability under this policy shall not exceed the applicable
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amount [listed as the policy limit].” On its face, thus, Truck's policy purports to limit Truck's
liability generally, while the Continentalpolicies purported to limit the insurers' liability only under
the policy.


ICSOP claims that the only policy provisions recognized by other courts as “anti-stacking”
provisions are “very specific non-cumulation of liability provisions” and that the 1974 Truck
primary policy “contains no reference to any of the earlier or later Truck primary policies.” Perhaps
so, but the fact that noncumulation clauses have been found in other cases to prohibit stacking
generally does not suggest to us that the language at issue in this case should not preclude stacking
of Truck's policies. As we have said, that is precisely what this language facially purports to do.


[6] ICSOP contends finally that determining whether the Truck policies may be stacked “requires
consideration of the language of each and every primary policy, not just the one primary policy
selected by the policyholder.” Because ICSOP did not make this contention either in the trial court
or in its appellate briefs, the contention is forfeited. (E.g., Mammoth Lakes Land Acquisition, LLC
v. Town of Mammoth Lakes (2010) 191 Cal.App.4th 435, 476, 120 Cal.Rptr.3d 797 [appellant
“forfeited this argument by failing to raise it in a timely manner”].)


For all of these reasons, we hold that Kaiser may not “stack” Truck's primary policy limits. Instead,
having chosen the 1974 primary policy to respond to any claims triggered by that policy, Kaiser
*305  may recover from ICSOP to the extent that a claim exceeds that $500,000 per occurrence
limit specified in the 1974 primary policy.


D. Our Analysis Is Consistent With the Principle of “Horizontal Exhaustion” Articulated in
Community Redevelopment


ICSOP contends that the trial court's conclusion is inconsistent with the principle of horizontal
exhaustion articulated in Community Redevelopment, supra, 50 Cal.App.4th 329, 57 Cal.Rptr.2d
755. ICSOP notes that the wording of its 1974 excess policy is nearly identical to that of the excess
policy in Community Redevelopment, and it urges that under Community Redevelopment, “not only
must the Truck $500,000 limit in the 1974 policy period be exhausted, but so must all of Truck's
primary limits in its other eighteen annual policy periods plus the limits of any other unexhausted
primary insurers' policies.”


[7] We do not agree. Community Redevelopment held—and we agree—that in the case of a
continuing loss, excess insurance is in excess of all collectible primary insurance, not merely the
scheduled primary policy or policies. That holding does not imply, however, that policy limits of
primary policies may be (or must be) “stacked,” such that an insured recovers multiple policy limits
for a single occurrence. Indeed, the Community Redevelopment court was never called upon to
interpret the underlying primary policies, because the parties did not dispute that primary insurance
remained collectible by the insured. (Community Redevelopment, supra, 50 Cal.App.4th at p. 340,
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57 Cal.Rptr.2d 755 [“Although State Farm's liability limits were reached and exhausted, United's
clearly were not. Indeed, the underlying cases were all finally resolved by settlement on December
14, 1990, and, as of that time, United still had not exhausted its policy limits.”].) Our analysis
thus in no way conflicts with Community Redevelopment's—it simply addresses an issue that
Community Redevelopmentdid not reach.


III. Issues on Remand
In the motion that is the basis for the present appeal, Kaiser sought summary adjudication of
the cross-complaint's fifth and sixth causes of action. The fifth cause of action, for declaratory
judgment, sought a declaration that, “[e]ach Excess Insurer with an Excess Policy immediately in
excess of Kaiser's primary policies for any given policy period is obligated to provide coverage
upon the exhaustion of the primary policy for that policy period.” The sixth cause of action, for
breach of contract, alleged that once Truck paid policy limits of $500,000 per occurrence for an
asbestos bodily injury claim, “ICSOP is obligated under its Excess Policy incepting January 1,
1974 to indemnify Kaiser for the ‘ultimate net loss’ in excess of $500,000 for such claim up to
$5,000,000 per occurrence.” It further alleged that ICSOP “has breached the terms of its first layer
Excess Policy incepting January 1, 1974 (Policy No. 4174–5841) by failing to pay to Kaiser all
amounts that Kaiser has been forced to incur to make settlement payments for ABIC that exceed
the Truck ‘per occurrence’ coverage limits for the primary policy incepting January 1, 1974” and
that “[a]s a direct and proximate result of ICSOP's breach of its Excess Policy No. 4174–5841,
Kaiser has been damaged in an amount which cannot be fully ascertained at this time, but which
currently totals in excess of $15 million....”


We have concluded that under the language of Truck's 1974 primary policy, Truck's liability to
Kaiser is limited to *306  $500,000 per occurrence. Accordingly, once Truck has contributed
$500,000 per asbestos bodily injury claim, its primary policies are exhausted and Truck has no
further contractual obligation to Kaiser. This conclusion, however, does not by itself permit us to
affirm the grant of summary adjudication because the fifth and sixth causes of action require a
finding not only that Truck's policies have been exhausted, but also that ICSOP's obligations attach
immediately upon the exhaustion of Truck's policies.


In our now vacated decision, we concluded that we could not determine whether ICSOP's
obligation to indemnify Kaiser had attached or whether ICSOP had breached its insurance
contracts with Kaiser. We noted that it appeared undisputed between Kaiser, Truck, and ICSOP
that, in addition to the primary policies issued by Truck for the 1964–1983 period, other primary
policies were issued to Kaiser by Fireman's Fund (for policy periods from at least 1947 to
December 1964), Home Indemnity (for 1983–1985), and National Union (for 1985–1987), and
that these policies potentially were triggered by the asbestos bodily injury claims at issue in this
case. We noted, however, that there was no information in the record as to whether these policies
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had been exhausted. Therefore, we could not find that there were no triable issues of fact relevant
to the fifth and sixth causes of action.


In its supplemental brief, Truck notes that on October 31, 2011, the trial court entered a stipulated
order that all non-Truck primary policies had been exhausted. Truck therefore suggests that we
should now affirm the trial court's grant of summary adjudication of the fifth and sixth causes of
action. We decline to do so. The trial court is in a far better position than we are to determine in
the first instance the effect of its stipulated order in light of our conclusion that Truck's primary
policies may not be stacked. Thus, we leave to the trial court on remand a determination of whether
there remain triable issues of material fact as to the fifth and sixth causes of action.


DISPOSITION


We reverse the grant of summary adjudication and entry of judgment for Kaiser and against ICSOP
and remand to the trial court for further proceedings consistent with this opinion. Each party shall
bear its own costs on appeal.


We concur:


WILLHITE, Acting P.J.


MANELLA, J.


All Citations


155 Cal.Rptr.3d 283, 13 Cal. Daily Op. Serv. 3801, 2013 Daily Journal D.A.R. 4515
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135 S.Ct. 1042
Supreme Court of the United States


State of KANSAS, Plaintiff
v.


States of NEBRASKA and Colorado.


No. 126, Orig
|


Argued Oct. 14, 2014.
|


Decided Feb. 24, 2015.


Synopsis
Background: After entering into settlement agreement designed to promote further compliance
with the Republican River Compact, States of Kansas and Nebraska brought new claims against
each other arising from the implementation of that settlement. Case was referred to a special master,
who recommended equitable remedies of partial disgorgement of Nebraska's excess gains from
its breach of the Compact and reformation of settlement's accounting procedures. Parties filed
exceptions to the Special Master's report.


Holdings: The Supreme Court, Justice Kagan, held that:


[1] Nebraska knowingly exposed Kansas to a substantial risk of receiving less water than provided
for in the Compact, and thus knowingly failed to comply with the obligations that agreement
imposed;


[2] order requiring Nebraska to disgorge $1.8 million, representing portion of Nebraska's
additional gain from its breach of the Compact through its consumption of 17% more water than
its proper share, was a fair and equitable remedy;


[3] Kansas was not entitled to injunction ordering Nebraska to comply with the Compact and a
related settlement; and


[4] settlement agreement's accounting procedures, which inadvertently charged Nebraska for using
water imported from outside the Republican River basin for irrigation in the basin, could be
amended to ensure that Nebraska's consumption of such imported water would not count toward
its allotment under the Compact.
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Exceptions overruled; recommendations adopted.


Chief Justice Roberts filed opinion concurring in part and dissenting in part.


Justice Scalia filed opinion concurring in part and dissenting in part.


Justice Thomas filed opinion concurring in part and dissenting in part, in which Justices Scalia
and Alito joined, and in which Chief Justice Roberts joined in part.


West Headnotes (24)


[1] Federal Courts Procedure in exercise thereof
Proceedings under Supreme Court's original jurisdiction to hear suits between states are
basically equitable in nature. U.S.C.A. Const. Art. 3, § 2, cl. 1 et seq.


2 Cases that cite this headnote


[2] Federal Courts Original Jurisdiction
When the Supreme Court exercises its original jurisdiction over a controversy between
two States, it serves as a substitute for the diplomatic settlement of controversies between
sovereigns and a possible resort to force; that role significantly differs from the one the
Court undertakes in suits between private parties. U.S.C.A. Const. Art. 3, § 2, cl. 1 et seq.


2 Cases that cite this headnote


[3] Federal Courts Procedure in exercise thereof
When resolving a dispute between two States, the Supreme Court may regulate and mould
the process it uses in such a manner as in its judgment will best promote the purposes of
justice. U.S.C.A. Const. Art. 3, § 2, cl. 1 et seq.


2 Cases that cite this headnote


[4] Federal Courts Original Jurisdiction
Water Law Interstate Water Resources Management in General
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Supreme Court has inherent authority, as part of the Constitution's grant of original
jurisdiction to hear suits between the States, to equitably apportion interstate streams
between States. U.S.C.A. Const. Art. 3, § 2, cl. 1 et seq.


3 Cases that cite this headnote


[5] Federal Courts Original Jurisdiction
States Compacts between states
Each State's right to invoke the original jurisdiction of the Supreme Court is an important
part of the context in which any compact is made. U.S.C.A. Const. Art. 3, § 2, cl. 1 et seq.


[6] Federal Courts Procedure in exercise thereof
States Compacts between states
Supreme Court's authority to enforce interstate compacts includes the ability to provide the
remedies necessary to prevent abuse; the Court may invoke equitable principles, so long
as consistent with the compact itself, to devise fair solutions to the state-parties' disputes
and provide effective relief for their violations. U.S.C.A. Const. Art. 3, § 2, cl. 1 et seq.


[7] Federal Courts Interstate compacts
States Compacts between states
An interstate compact, having received Congress's blessing, counts as federal law.


2 Cases that cite this headnote


[8] Federal Courts Procedure in exercise thereof
States Compacts between states
Supreme Court may not order relief inconsistent with an interstate compact's express
terms.


[9] Federal Courts Procedure in exercise thereof
States Compacts between states
The Supreme Court may exercise its full authority to remedy violations of and promote
compliance with an interstate compact, so as to give complete effect to public law.
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[10] Federal Courts Equity jurisdiction in general
When federal law is at issue and the public interest is involved, a federal court's equitable
powers assume an even broader and more flexible character than when only a private
controversy is at stake.


8 Cases that cite this headnote


[11] Federal Courts Procedure in exercise thereof
In exercising its jurisdiction to resolve disputes between states, the Supreme Court may
mould each decree to the necessities of the particular case and accord full justice to all
parties.


2 Cases that cite this headnote


[12] Federal Courts Interstate compacts
States Compacts between states
By insisting that Congress approve an interstate compact, the Constitution turns the
agreement into a federal law like any other. U.S.C.A. Const. Art. 3, § 2, cl. 1 et seq.


[13] Federal Courts Interstate compacts
States Compacts between states
Judicial authority to give effect to, and remedy violations of, federal law fully attends an
interstate compact. U.S.C.A. Const. Art. 3, § 2, cl. 1 et seq.


3 Cases that cite this headnote


[14] Water Law Interstate compacts or other agreements
After entering into settlement providing that groundwater pumping would count towards
water consumption permitted by the Republican River Compact, State of Nebraska
knowingly exposed State of Kansas to a substantial risk of receiving less water than
provided for in the Compact, and thus knowingly failed to comply with the obligations
that agreement imposed; Nebraska delayed for several years in taking corrective action to
decrease groundwater pumping, and water management plans finally adopted called for
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only a 5% reduction in groundwater pumping, without creating a way to enforce that goal.
Act of May 26, 1943, ch. 104, 57 Stat. 86.


1 Cases that cite this headnote


[15] Implied and Constructive Contracts Unjust enrichment
Water Law Interstate compacts or other agreements
Order requiring State of Nebraska to disgorge to State of Kansas $1.8 million, representing
portion of Nebraska's additional gain from its breach of the Republican River Compact
through its consumption of 17% more water than its proper share, was a fair and equitable
remedy; although Nebraska did not purposefully set out to breach the Compact, it
knowingly exposed Kansas to a substantial risk of breach, and the higher value of water
on Nebraska's farmland than on Kansas's meant that Nebraska could take water that under
the Compact should go to Kansas, pay Kansas actual damages, and still come out ahead.
Act of May 26, 1943, ch. 104, 57 Stat. 86; Restatement (Third) of Restitution and Unjust
Enrichment § 39(1).


6 Cases that cite this headnote


[16] Implied and Constructive Contracts Unjust enrichment
Disgorgement need not be all or nothing. Restatement (Third) of Restitution and Unjust
Enrichment § 39 comment, 50 comment.


13 Cases that cite this headnote


[17] Federal Courts Procedure in exercise thereof
In exercising its original jurisdiction over controversies between two states, Supreme
Court recognizes that flexibility is inherent in equitable remedies, and awards them with
reference to the facts of the particular case.


7 Cases that cite this headnote


[18] States Compacts between states
If partial disgorgement will serve to stabilize an interstate compact by conveying an
effective message to the breaching party that it must work hard to meet its future
obligations, then the Supreme Court has discretion to order only that much.
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[19] Implied and Constructive Contracts Unjust enrichment
Water Law Interstate compacts or other agreements
Disgorgement award requiring State of Nebraska to pay State of Kansas only a portion
of its additional gain from its breach of the Republican River Compact through its
consumption of 17% more water than its proper share, rather than award of all of
Nebraska's gain or award of treble damages, was a fair and equitable remedy; Nebraska
altered its conduct after the breach and had complied with the Compact ever since,
implemented a new round of water management plans calling for localities to reduce
groundwater pumping by five times as much as the old target, and implemented a system
for the State, in dry years, to force water districts to curtail both surface water use and
groundwater pumping. Act of May 26, 1943, ch. 104, 57 Stat. 86.


1 Cases that cite this headnote


[20] Injunction Public Contracts
Injunction Particular Subjects of Relief
Water Law Interstate compacts or other agreements
After it was determined that State of Nebraska breached the Republican River Compact
by consuming 17% more water than its proper share, State of Kansas was not entitled
to injunction ordering Nebraska to comply with the Compact and a related settlement;
Kansas failed to show a cognizable danger of recurrent violation, given Nebraska's new
compliance measures designed to keep the State within its allotment, and Nebraska was
on notice that it was subject to disgorgement of gains. Act of May 26, 1943, ch. 104, 57
Stat. 86.


2 Cases that cite this headnote


[21] Water Law Interstate compacts or other agreements
Settlement agreement's accounting procedures, which inadvertently charged State of
Nebraska for using water imported from outside the Republican River basin for irrigation
in the basin, could be amended to ensure that Nebraska's consumption of such imported
water would not count toward its allotment under the Republican River Compact; because
the Compact only apportioned the virgin water supply of the Republican River and
its tributaries, the accounting procedures exceeded scope of the Compact and deprived
Nebraska of its rights under the Compact. Act of May 26, 1943, ch. 104, 57 Stat. 86.


3 Cases that cite this headnote
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[22] Reformation of Instruments Discretion of court
Reformation of Instruments Grounds for Reformation
Courts should hesitate, and then hesitate some more, before modifying a contract, even to
remove an inadvertent flaw.


4 Cases that cite this headnote


[23] Water Law Interstate compacts or other agreements
Supreme Court's authority to devise fair and equitable solutions to interstate water disputes
encompasses modifying a technical agreement to correct material errors in the way it
operates and thus align it with the compacting States' intended apportionment.


[24] Compromise, Settlement, and Release Violation of statute or public policy in
general
States Compacts between states
To enter into a settlement contrary to an interstate compact is to violate a federal statute.


**1045  Syllabus *


* The syllabus constitutes no part of the opinion of the Court but has been prepared by the
Reporter of Decisions for the convenience of the reader. See United States v. Detroit Timber
& Lumber Co., 200 U.S. 321, 337, 26 S.Ct. 282, 50 L.Ed. 499.


*445  In 1943, Congress approved the Republican River Compact, an agreement between Kansas,
Nebraska, and Colorado to apportion the “virgin water originating in” the Republican River Basin.
57 Stat. 87. In 1998, Kansas filed an original action in this Court contending that Nebraska's
increased groundwater pumping was subject to regulation by the Compact to the extent that it
depleted stream flow in the Basin. This Court agreed. Ensuing negotiations resulted in the 2002
Final Settlement Stipulation (Settlement), which established mechanisms to accurately measure
water and promote compliance with the Compact. The Settlement identified the Accounting
Procedures, a technical appendix, as the tool by which the States would measure stream flow
depletion, and thus consumption, due to groundwater pumping. The Settlement also reaffirmed
that “imported water”—that is, water brought into the Basin by human activity—would not count
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toward a State's consumption. Again, the Accounting Procedures were to measure, so as to exclude,
that water flow.


In 2007, following the first post-Settlement accounting period, Kansas petitioned this Court
for monetary and injunctive relief, claiming that Nebraska had substantially exceeded its water
allocation. Nebraska responded that the Accounting Procedures improperly charged the State for
using imported water and requested that the Accounting Procedures be modified accordingly.
The Court appointed a Special Master. His report concludes that Nebraska “knowingly failed” to
comply with the Compact, recommends that Nebraska disgorge a portion of its gains in addition
to paying damages for Kansas's loss, and recommends denying Kansas's request for an injunction.
In addition, the report recommends reforming the Accounting Procedures. The parties have filed
exceptions.


Held :


1. Proceedings under this Court's original jurisdiction are “basically equitable in nature,” Ohio v.
Kentucky, 410 U.S. 641, 648, 93 S.Ct. 1178, 35 L.Ed.2d 560, and in exercising that jurisdiction
over a controversy between two States, the Court may “mould the process [to] best promote the
purposes of justice,” Kentucky v. Dennison, 24 How. 66, 98, 16 L.Ed. 717. Where the States have
negotiated a compact, the Court is confined to declaring rights under and enforcing its terms. But
within those bounds, the Court may invoke equitable principles to devise “fair ... solution[s]” to
compact violations. *446  **1046  Texas v. New Mexico, 482 U.S. 124, 134, 107 S.Ct. 2279, 96
L.Ed.2d 105. And where Congress has approved the compact so that it counts as federal law, see
Cuyler v. Adams, 449 U.S. 433, 438, 101 S.Ct. 703, 66 L.Ed.2d 641, the Court may, consistent
with the Compact's express terms, exercise its full authority to remedy violations of, and promote
compliance with, the agreement, see Porter v. Warner Holding Co., 328 U.S. 395, 398, 66 S.Ct.
1086, 90 L.Ed. 1332. Pp. 1051 – 1053.


2. The Special Master's determination that Nebraska “knowingly failed” to comply with its
Settlement obligations, his recommendation that Nebraska pay Kansas an additional $1.8 million
in disgorgement, and his recommendation that Kansas's request for injunctive relief be denied are
all adopted. The parties' exceptions are overruled. Pp. 1053 – 1059.


(a) Nebraska “knowingly failed” to comply with its Settlement obligations, and disgorgement is
an appropriate remedy for Nebraska's breach. Pp. 1053 – 1058.


(i) As the Special Master found, Nebraska failed to put adequate compliance mechanisms in place
in the face of a known substantial risk that it would violate Kansas's rights. Nebraska's argument
that it could not have anticipated unprecedented drought conditions fails, because its efforts to
comply would have been inadequate absent the luckiest of circumstances. Nor can the State find
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refuge in the Compact's retrospective compliance calculation methods, because it had been warned
each year leading up to the final compliance check that it had exceeded its allotment. The Court
therefore agrees with the Master that Nebraska “knowingly exposed Kansas to a substantial risk”
of receiving less water than it was entitled to under the Compact. Report 130. In other words,
Nebraska recklessly gambled with Kansas's rights. Pp. 1053 – 1056.


(ii) Because Nebraska's benefit from its breach exceeded the $3.7 million loss Kansas suffered,
the Special Master recommended that Nebraska disgorge part of its additional gain. Nebraska
contends that disgorgement is improper because it did not act “deliberately,” which it argues is
required for disgorgement in a private contract suit. But disgorgement is appropriate where one
State has recklessly gambled with another State's rights to a scarce natural resource. This Court has
said that awarding actual damages in a compact case may be inadequate to deter an upstream State
from ignoring its obligations where it is advantageous to do so. Texas v. New Mexico, 482 U.S.,
at 132, 107 S.Ct. 2279. Here, Nebraska took full advantage of its favorable geographic position.
And because of the higher value of water on Nebraska's farmland than on Kansas's, Nebraska
could take Kansas's water, pay damages, and still benefit. This Court's remedial authority extends
to providing a remedy capable of stabilizing the Compact and deterring future breaches, and a
disgorgement award appropriately does so here. Pp. 1056 – 1058.


*447  (b) Contrary to Kansas's contentions, the Master's partial disgorgement award is sufficient
to achieve those goals. The “flexibility inherent in equitable remedies,” Brown v. Plata, 563 U.S.
––––, ––––, 131 S.Ct. 1910, 179 L.Ed.2d 969, allows the Court to order partial disgorgement if
appropriate to the facts of the particular case, cf. Kansas v. Colorado, 533 U.S. 1, 14, 121 S.Ct.
2023, 150 L.Ed.2d 72. The Special Master properly took into account Nebraska's incentives, past
behavior, and especially its more recent successful compliance efforts to determine that a small
disgorgement award suffices. For related reasons, Kansas has failed to demonstrate a “ cognizable
danger of recurrent violation” necessary to obtain an injunction. **1047  United States v. W.T.
Grant Co., 345 U.S. 629, 633, 73 S.Ct. 894, 97 L.Ed. 1303. Pp. 1057 – 1059.


3. The Special Master's recommendation to amend the Accounting Procedures so that they no
longer charge Nebraska for imported water is adopted, and Kansas's exception is overruled. As the
Special Master found, in dry conditions, the Accounting Procedures improperly treat Nebraska's
use of imported water as if it were use of Basin water. Nothing suggests that anyone seriously
thought the Accounting Procedures would systematically err in this way. Rather, the Procedures'
designers assumed that they had succeeded in their goal to implement a strict demarcation between
virgin and imported water.


Kansas argues that in spite of these failures, the States must be held to the bargain they struck.
That is the ordinary rule. But two special considerations warrant conforming the Accounting
Procedures to the Compact and the Settlement. First, the remedy is necessary to prevent serious
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inaccuracies from distorting the States' intended apportionment of interstate waters, as reflected
in those documents. Doing so is consistent with past instances where this Court opted to modify
a technical agreement to correct material errors in the way it operates and thus align it with the
compacting States' intended apportionment. Second, this remedy is required to avert an outright
breach of the Compact—and so a violation of federal law. As written, the Accounting Procedures
go beyond the Compact's boundaries and deprive Nebraska of its compact rights. The Master's
proposed “5–run formula” solves this problem by excluding imported water from the calculation
of each State's consumption. Given Kansas's failure despite ample opportunity to devise another
solution or to demonstrate flaws in this one, as well the long and contentious history of this case
that casts doubt on the States' ability to come to an agreement themselves, the Court adopts the
Master's solution. Pp. 1059 – 1064.


Exceptions to Special Master's Report overruled, and Master's recommendations adopted.


KAGAN, J., delivered the opinion of the Court, in which KENNEDY, GINSBURG, BREYER,
and SOTOMAYOR, JJ., joined, and in which ROBERTS, C.J., joined as to Parts I and III.
ROBERTS, C.J., and SCALIA, J., filed opinions concurring in part and dissenting in part post, p.
____. THOMAS, J., filed an opinion concurring in part and dissenting in part, in which SCALIA
and ALITO, JJ., joined, and in which ROBERTS, C.J., joined as to Part III post, p. ____.
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Opinion


Justice KAGAN delivered the opinion of the Court.


*448  For the second time in little more than a decade, Kansas and Nebraska ask this Court to settle
a dispute over the States' **1049  rights to the waters of the Republican River Basin, as set out
in an interstate compact. The first round of litigation ended with a settlement agreement designed
to elaborate on, and promote future compliance with, the Compact's terms. The States now
bring new claims against each other arising from the implementation of that settlement. Kansas
seeks exceptional relief—both partial disgorgement of gains and an injunction—for Nebraska's
conceded overconsumption *449  of water. For its part, Nebraska requests amendment of a
technical appendix to the settlement, so that allocations of water will faithfully reflect the parties'
intent as expressed in both the body of that agreement and the Compact itself. We referred the case
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to a Special Master and now accept his recommendations as to appropriate equitable remedies: for
Kansas, partial disgorgement but no injunction; and for Nebraska, reform of the appendix.


I


The Republican River originates in Colorado; crosses the northwestern corner of Kansas into
Nebraska; flows through much of southwestern Nebraska; and finally cuts back into northern
Kansas. Along with its many tributaries, the River drains a 24,900–square–mile watershed, called
the Republican River Basin. The Basin contains substantial farmland, producing (among other
things) wheat and corn.


During the Dust Bowl of the 1930's, the Republican River Basin experienced an extended drought,
interrupted once by a deadly flood. In response, the Federal Government proposed constructing
reservoirs in the Basin to control flooding, as well as undertaking an array of irrigation projects
to disperse the stored water. But the Government insisted that the three States of the Basin first
agree to an allocation of its water resources. As a result of that prodding, the States negotiated
and ratified the Republican River Compact; and in 1943, as required under the Constitution, Art.
I, § 10, cl. 3, Congress approved that agreement. By act of Congress, the Compact thus became
federal law. See Act of May 26, 1943, ch. 104, 57 Stat. 86.


The Compact apportions among the three States the “virgin water supply originating in”—and,
as we will later discuss, originating only in—the Republican River Basin. Compact Art. III; see
infra, at 1059 – 1064. “Virgin water supply,” as used in the Compact, means “the water supply
within the Basin,” in both the River and its tributaries, “undepleted *450  by the activities of
man.” Compact Art. II. The Compact gives each State a set share of that supply—roughly, 49% to
Nebraska, 40% to Kansas, and 11% to Colorado—for any “beneficial consumptive use.” Id., Art.
IV; see id., Art. II (defining that term to mean “that use by which the water supply of the Basin is
consumed through the activities of man”). In addition, the Compact charges the chief water official
of each State with responsibility to jointly administer the agreement. See id., Art. IX. Pursuant
to that provision, the States created the Republican River Compact Administration (RRCA). The
RRCA's chief task is to calculate the Basin's annual virgin water supply by measuring stream flow
throughout the area, and to determine (retrospectively) whether each State's use of that water has
stayed within its allocation.


All was smooth sailing for decades, until Kansas complained to this Court about Nebraska's
increased pumping of groundwater, resulting from that State's construction of “thousands of wells
hydraulically connected to the Republican River and its tributaries.” Bill of Complaint, **1050
O.T. 1997, No. 126, Orig., p. 5 (May 26, 1998). Kansas contended that such activity was subject
to the Compact: To the extent groundwater pumping depleted stream flow in the Basin, it counted
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against the pumping State's annual allotment of water. 1  Nebraska maintained, to the contrary, that
groundwater pumping fell outside the Compact's scope, even if that activity diminished stream
flow in the area. A Special Master we appointed favored Kansas's interpretation of the Compact;
we summarily agreed, and recommitted the case to him for further proceedings. See Kansas v.
Nebraska, 530 U.S. 1272, 120 S.Ct. 2764, 147 L.Ed.2d 1003 (2000). The States then entered into
negotiations, *451  aimed primarily at determining how best to measure, and reflect in Compact
accounting, the depletion of the Basin's stream flow due to groundwater pumping. During those
discussions, the States also addressed a range of other matters affecting Compact administration.
The talks bore fruit in 2002, when the States signed the Final Settlement Stipulation (Settlement).


1 As we will later discuss, groundwater pumping does not diminish stream flow (and thus the
Basin's “virgin water supply”) at a 1–to–1 ratio. See Report of Special Master 19 (Report);
infra, at 1059 – 1060. In other words, a State can pump a bucketful of groundwater without
reducing stream flow by the same amount.


The Settlement established detailed mechanisms to promote compliance with the Compact's terms.
The States agreed that the Settlement was not “intended to, nor could [it], change [their] respective
rights and obligations under the Compact.” Settlement § I(D). Rather, the agreement aimed to
accurately measure the supply and use of the Basin's water, and to assist the States in staying
within their prescribed limits. To smooth out year-to-year fluctuations and otherwise facilitate
compliance, the Settlement based all Compact accounting on 5–year running averages, reduced
to 2–year averages in “water-short” periods. Id., §§ IV(D), V(B). That change gave each State
a chance to compensate for one (or more) year's overuse with another (or more) year's underuse
before exceeding its allocation. The Settlement further provided, in line with this Court's decision,
that groundwater pumping would count as part of a State's consumption to the extent it depleted
the Basin's stream flow. An appendix to the agreement called the “Accounting Procedures”
described how a later-developed “Groundwater Model” (essentially, a mass of computer code)
would perform those computations. Id., App. C; id., App. J1. And finally, the Settlement made
clear, in accordance with the Compact, that a State's use of “imported water”—that is, water
farmers bring into the area (usually for irrigation) that eventually seeps into the Republican River
—would not count toward the State's allocation, because it did not originate in the Basin. Id., §§ II,
IV(F). Once again, the Settlement identified the Accounting Procedures and Groundwater Model
as the tools to calculate (so as to exclude) that consumption.


*452  But there were more rapids ahead: By 2007, Kansas and Nebraska each had complaints
about how the Settlement was working. Kansas protested that in the 2005–2006 accounting
period—the first for which the Settlement held States responsible—Nebraska had substantially
exceeded its allocation of water. Nebraska, for its part, maintained that the Accounting Procedures
and Groundwater Model were charging the State for use of imported water—specifically, for
water originating in the Platte River Basin. The States brought those disputes to the RRCA and
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then to non-binding arbitration, in accordance with the Settlement's dispute resolution **1051
provisions. After failing to resolve the disagreements in those forums, Kansas sought redress in
this Court, petitioning for both monetary and injunctive relief. We referred the case to a Special
Master to consider Kansas's claims. See 563 U.S. 915, 131 S.Ct. 378, 178 L.Ed.2d 14 (2011). In
that proceeding, Nebraska asserted a counterclaim requesting a modification of the Accounting
Procedures to ensure that its use of Platte River water would not count toward its Compact
allocation.


After two years of conducting hearings, receiving evidence, and entertaining legal arguments,
the Special Master issued his report and recommendations. The Master concluded that Nebraska
had “knowingly failed” to comply with the Compact in the 2005–2006 accounting period, by
consuming 70,869 acre-feet of water in excess of its prescribed share. 2  Report 112. To remedy that
breach, the Master proposed awarding Kansas $3.7 million for its loss, and another $1.8 million
in partial disgorgement of Nebraska's still greater gains. The Master, however, thought that an
injunction against Nebraska was not warranted. In addition, the Master recommended reforming
the Accounting Procedures in line with Nebraska's request, to ensure that the State would not be
charged with using Platte River water.


2 An acre-foot of water is pretty much what it sounds like. If you took an acre of land and
covered it evenly with water one foot deep, you would have an acre-foot of water.


*453  Kansas and Nebraska each filed exceptions in this Court to parts of the Special Master's
report. 3  Nebraska objects to the Master's finding of a “knowing” breach and his call for partial
disgorgement of its gains. Kansas asserts that the Master should have recommended both a larger
disgorgement award and injunctive relief; the State also objects to his proposed change to the
Accounting Procedures. In reviewing those claims, this Court gives the Special Master's factual
findings “respect and a tacit presumption of correctness.” Colorado v. New Mexico, 467 U.S.
310, 317, 104 S.Ct. 2433, 81 L.Ed.2d 247 (1984). But we conduct an “independent review of the
record,” and assume “the ultimate responsibility for deciding” all matters. Ibid. Having carried out
that careful review, we now overrule all exceptions and adopt the Master's recommendations.


3 Colorado has also played a minor part in this dispute, and in this Court it filed a brief
reiterating one of Nebraska's exceptions. Because Kansas and Nebraska are the primary
antagonists here, we will refer to that claim only as Nebraska's. From here on in, Colorado
drops off the map (so to speak).


II
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[1]  [2]  [3]  The Constitution gives this Court original jurisdiction to hear suits between the
States. See Art. III, § 2. Proceedings under that grant of jurisdiction are “basically equitable in
nature.” Ohio v. Kentucky, 410 U.S. 641, 648, 93 S.Ct. 1178, 35 L.Ed.2d 560 (1973). When the
Court exercises its original jurisdiction over a controversy between two States, it serves “as a
substitute for the diplomatic settlement of controversies between sovereigns and a possible resort to
force.” North Dakota v. Minnesota, 263 U.S. 365, 372–373, 44 S.Ct. 138, 68 L.Ed. 342 (1923). That
role significantly “differ[s] from” the one the Court undertakes “in suits between private parties.”
Id., at 372, 44 S.Ct. 138; see Frankfurter & Landis, The Compact Clause of the Constitution—
A Study in Interstate Adjustments, 34 Yale L.J. 685, 705 (1925) (When a “controversy concerns
two States we are at once in a world wholly different from that of a law-suit between John Doe
*454  **1052  and Richard Roe over the metes and bounds of Blackacre”). In this singular sphere,
“the court may regulate and mould the process it uses in such manner as in its judgment will best
promote the purposes of justice.” Kentucky v. Dennison, 24 How. 66, 98, 16 L.Ed. 717 (1861).


Two particular features of this interstate controversy further distinguish it from a run-of-the-mill
private suit and highlight the essentially equitable character of our charge. The first relates to
the subject matter of the Compact and Settlement: rights to an interstate waterway. The second
concerns the Compact's status as not just an agreement, but a federal law. Before proceeding to
the merits of this dispute, we say a few words about each.


[4]  This Court has recognized for more than a century its inherent authority, as part of the
Constitution's grant of original jurisdiction, to equitably apportion interstate streams between
States. In Kansas v. Colorado, 185 U.S. 125, 145, 22 S.Ct. 552, 46 L.Ed. 838 (1902), *455  we
confronted a simple consequence of geography: An upstream State can appropriate all water from
a river, thus “wholly depriv[ing]” a downstream State “of the benefit of water” that “by nature”
would flow into its territory. In such a circumstance, the downstream State lacks the sovereign's
usual power to respond—the capacity to “make war[,] ... grant letters of marque and reprisal,” or
even enter into agreements without the consent of Congress. Id., at 143, 22 S.Ct. 552 (internal
quotation marks omitted). “Bound hand and foot by the prohibitions of the Constitution, ... a resort
to the judicial power is the only means left” for stopping an inequitable taking of water. Id., at 144,
22 S.Ct. 552 (quoting Rhode Island v. Massachusetts, 12 Pet. 657, 726, 9 L.Ed. 1233 (1838)).


This Court's authority to apportion interstate streams encourages States to enter into compacts
with each other. When the division of water is not “left to the pleasure” of the upstream State,
but States instead “know[ ] that some tribunal can decide on the right,” then “controversies will
[probably] be settled by compact.” Kansas v. Colorado, 185 U.S., at 144, 22 S.Ct. 552. And that,
of course, is what happened here: Kansas and Nebraska negotiated a compact to divide the waters
of the Republican River and its tributaries. Our role thus shifts: It is now to declare rights under
the Compact and enforce its terms. See Texas v. New Mexico, 462 U.S. 554, 567, 103 S.Ct. 2558,
77 L.Ed.2d 1 (1983).
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[5]  [6]  But in doing so, we remain aware that the States bargained for those rights in the shadow
of our equitable apportionment power—that is, our capacity to prevent one State from taking
advantage of another. Each State's “right to invoke the original jurisdiction of this Court [is] an
important part of the context” in which any compact is made. Id., at 569, 103 S.Ct. 2558. And it
is “difficult to conceive” that a downstream State “would trade away its right” to our equitable
apportionment if, under such an agreement, an upstream State could avoid its obligations or
otherwise continue overreaching. Ibid. Accordingly, our enforcement authority includes the ability
to provide the remedies necessary to prevent abuse. We may invoke equitable principles, so long
as consistent with the compact itself, to devise “fair ... solution[s]” to the state-parties' disputes
and provide effective relief for their violations. Texas v. New Mexico, 482 U.S. 124, 134, 107 S.Ct.
2279, 96 L.Ed.2d 105 (1987) (supplying an “additional enforcement mechanism” to ensure an
upstream State's compliance with a compact). 4


4 Justice THOMAS misdescribes this aspect of our decision. See post, at 1065 – 1066, 1072
(opinion concurring in part and dissenting in part) (hereinafter the dissent). Far from claiming
the power to alter a compact to fit our own views of fairness, we insist only upon broad
remedial authority to enforce the Compact's terms and deter future violations.


**1053  [7]  [8]  [9]  [10]  [11]  [12]  [13]  And that remedial authority gains still greater
force because the Compact, having received Congress's blessing, counts as federal law. See Cuyler
v. Adams, 449 U.S. 433, 438, 101 S.Ct. 703, 66 L.Ed.2d 641 (1981) (“[C]ongressional consent
transforms an interstate compact ... into a law of the United States”). Of course, that legal status
underscores a limit on our enforcement *456  power: We may not “order relief inconsistent with [a
compact's] express terms.” Texas v. New Mexico, 462 U.S., at 564, 103 S.Ct. 2558. But within those
limits, the Court may exercise its full authority to remedy violations of and promote compliance
with the agreement, so as to give complete effect to public law. As we have previously put the
point: When federal law is at issue and “the public interest is involved,” a federal court's “equitable
powers assume an even broader and more flexible character than when only a private controversy
is at stake.” Porter v. Warner Holding Co., 328 U.S. 395, 398, 66 S.Ct. 1086, 90 L.Ed. 1332
(1946); see Virginian R. Co. v. Railway Employees, 300 U.S. 515, 552, 57 S.Ct. 592, 81 L.Ed. 789
(1937) ( “Courts of equity may, and frequently do, go much farther” to give “relief in furtherance
of the public interest than they are accustomed to go when only private interests are involved”). 5


In exercising our jurisdiction, we may “mould each decree to the necessities of the particular
case” and “accord full justice” to all parties. Porter, 328 U.S., at 398, 66 S.Ct. 1086 (internal
quotation marks omitted); see Kentucky v. Dennison, 65 U.S., at 98. These principles inform our
consideration of the dispute before us.


5 The dissent objects that these precedents do not apply to “water disputes between States”
because such clashes involve “sovereign rights.” See post, at 4–5. But in making that claim,
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the dissent ignores the effect of the Constitution: By insisting that Congress approve a
compact like this one, the Constitution turns the agreement into a federal law like any other.
See Cuyler v. Adams, 449 U.S. 433, 439–440, 101 S.Ct. 703, 66 L.Ed.2d 641 (1981) (“By
vesting in Congress the power to grant or withhold consent, ... the Framers sought to ensure
that Congress would maintain ultimate supervisory power over cooperative state action
that might otherwise interfere with the full and free exercise of federal authority”). That
constitutional choice means that the judicial authority we have recognized to give effect to,
and remedy violations of, federal law fully attends a compact.


III


We first address Nebraska's breach of the Compact and Settlement and the remedies appropriate
to that violation. Both parties assent to the Special Master's finding that in 2005–2006 *457
Nebraska exceeded its allocation of water by 70,869 acre-feet—about 17% more than its proper
share. See Report 88–89; App. B to Reply Brief for Kansas. They similarly agree that this
overconsumption resulted in a $3.7 million loss to Kansas; and Nebraska has agreed to pay those
damages. See Brief for Kansas 55; Brief for Nebraska 7. But the parties dispute whether Nebraska's
conduct warrants additional relief. The Master determined that Nebraska “knowingly exposed
Kansas to a substantial risk” of breach, and so “knowingly failed” to comply with the Compact.
Report 130, 112; see supra, at 1050 – 1051. Based in part on that finding, he recommended
disgorgement of $1.8 million, which he described as “a small portion of **1054  the amount
by which Nebraska's gain exceeds Kansas's loss.” Report 179. But he declined to grant Kansas's
request for injunctive relief against Nebraska. See id., at 180–186. As noted previously, see supra,
at 1050 – 1051, each party finds something to dislike in the Master's handling of this issue:
Nebraska contests his finding of a “knowing” Compact violation and his view that disgorgement
is appropriate; Kansas wants a larger disgorgement award and an injunction regulating Nebraska's
future conduct. We address those exceptions in turn.


A


1


[14]  When they entered into the Settlement in 2002, the States understood that Nebraska
would have to significantly reduce its consumption of Republican River water. See Report 106.
The Settlement, after all, charged Nebraska for its depletion of the Basin's stream flow due to
groundwater pumping—an amount the State had not previously counted toward its allotment. See
supra, at 1049 – 1050. Nebraska did not have to achieve all that reduction in the next year: The
Settlement's adoption of multi-year averages to measure consumption allowed the State some time
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—how much depended on whether and when “water-short” conditions existed—to *458  come
into compliance. See Settlement §§ IV(D), V(B)(2)(e)(i), App. B; supra, at 1050. As it turned
out, the area experienced a drought in 2006; accordingly, Nebraska first needed to demonstrate
compliance in that year, based on the State's average consumption of water in 2005 and 2006. 6


And at that initial compliance check, despite having enjoyed several years to prepare, Nebraska
came up markedly short.


6 Had rainfall been more plentiful, Nebraska would have had to show compliance in 2007,
based on its average use from 2003 onward.


Nebraska contends, contrary to the Master's finding, that it could not have anticipated breaching
the Compact in those years. By its account, the State took “persistent and earnest”—indeed,
“extraordinary”—steps to comply with the agreement, including amending its water law to reduce
groundwater pumping. Brief for Nebraska 9, 17. And Nebraska could not have foreseen (or so
it claims) that those measures would prove inadequate. First, Nebraska avers, drought conditions
between 2002 and 2006 reduced the State's yearly allotments to historically low levels; the Master
was thus “unfair to suggest Nebraska should have anticipated what never before was known.”
Id., at 17. And second, Nebraska stresses, the RRCA determines each State's use of water only
retrospectively, calculating each spring what a State consumed the year before; hence, Nebraska
“could not have known” that it was out of compliance in 2006 “until early 2007—when it was
already too late.” Id., at 18; see supra, at 1049 – 1050.


But that argument does not hold water: Rather, as the Special Master found, Nebraska failed to put
in place adequate mechanisms for staying within its allotment in the face of a known substantial
risk that it would otherwise violate Kansas's rights. See Report 105–112, 130. As an initial matter,
the State's efforts to reduce its use of Republican River water came at a snail-like pace. The
Nebraska Legislature waited a year and a half after signing the Settlement to amend the State's
water law. See § 55, 2004 Neb. Laws *459  p. 352, codified at Neb.Rev.Stat. § 46–715. And
the fix the legislature adopted—the development of regional water management **1055  plans
meant to decrease groundwater pumping—did not go into effect for still another year. Nebraska
thus wasted the time following the Settlement—a crucial period to begin bringing down the State's
consumption. Indeed, the State's overuse of Republican River water actually rose significantly
from 2003 through 2005, making compliance at the eventual day of reckoning ever more difficult
to achieve. See Report 108–109. 7  And to make matters worse, Nebraska knew that decreasing
pumping does not instantly boost stream flow: A time lag, of as much as a year, exists between the
one and the other. See id., at 106. So Nebraska's several-year delay in taking any corrective action
foreseeably raised the risk that the State would breach the Compact.
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7 Had 2006 not been a “water-short” year, all those overages would have gone into Nebraska's
5–year average; as it was, the dry conditions triggered the alternative 2–year period, so the
2003 and 2004 overages dropped out of the RRCA's calculations.


Still more important, what was too late was also too little. The water management plans finally
adopted in 2005 called for only a 5% reduction in groundwater pumping, although no evidence
suggested that would suffice. The testimony presented to the Special Master gave not a hint that
the state and local officials charged with formulating those plans had conducted a serious appraisal
of how much change would be necessary. See id., at 107–108. And the State had created no way
to enforce even the paltry goal the plans set. The Nebraska Legislature chose to leave operational
control of water use in the hands of district boards consisting primarily of irrigators, who are
among the immediate beneficiaries of pumping. No sanctions or other mechanisms held those local
bodies to account if they failed to meet the plans' benchmark. They bore no legal responsibility for
complying with the Compact, and assumed no share of the penalties the *460  State would pay for
violations. See id., at 110–111. Given such a dearth of tools or incentives to achieve compliance,
the wonder is only that Nebraska did not still further exceed its allotment.


Nor do Nebraska's excuses change our view of its misbehavior. True enough, the years
following the Settlement were exceptionally arid. But the Compact and Settlement (unsurprisingly)
contemplate wet and dry years alike. By contrast, Nebraska's plans could have brought it into
compliance only if the Basin had received a stretch of copious rainfall. See id., at 109–110. And
Nebraska cannot take refuge in the timing of the RRCA's calculations. By the time the compliance
check of 2006 loomed, Nebraska knew that it had exceeded its allotment (by an ever greater
margin) in each of the three previous years. As Nebraska's own witnesses informed the Special
Master, they “could clearly see” by the beginning of 2006 “that [the State] had not done enough” to
come into compliance. Id., at 109 (quoting Tr. 1333 (Aug. 21, 2012)). Indeed, in that year, Nebraska
began purchasing its farmers' rights to surface water in order to mitigate its anticipated breach.
But that last-minute effort, in the Master's words, “fell woefully short”—as at that point could
only have been expected. Report 109. From the outset of the Settlement through 2006, Nebraska
headed—absent the luckiest of circumstances—straight toward a Compact violation.


For these reasons, we agree with the Master's conclusion that Nebraska “knowingly exposed
Kansas to a substantial risk” of receiving less water than the Compact provided, and so “knowingly
failed” to comply with the obligations that agreement imposed. Id., at 130, 112. In the **1056
early years of the Settlement, as the Master explained, Nebraska's compliance efforts were not
only inadequate, but also “reluctant,” showing a disinclination “to take [the] firm action” necessary
“to meet the challenges of foreseeably varying conditions in the Basin.” Id., at 105. Or said
another way, Nebraska recklessly gambled with Kansas's rights, consciously disregarding *461  a
substantial probability that its actions would deprive Kansas of the water to which it was entitled.
See Tr. 1870 (Aug. 23, 2012) (Master's statement that Nebraska showed “reckless indifference as
to compliance back in '05 and '06”).
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2


[15]  After determining that Kansas lost $3.7 million from Nebraska's breach, the Special
Master considered the case for an additional monetary award. Based on detailed evidence, not
contested here, he concluded that an acre-foot of water is substantially more valuable on farmland
in Nebraska than in Kansas. That meant Nebraska's reward for breaching the Compact was
“much larger than Kansas' loss, likely by more than several multiples.” Report 178. Given the
circumstances, the Master thought that Nebraska should have to disgorge part of that additional
gain, to the tune of $1.8 million. In making that recommendation, he relied on his finding—which
we have just affirmed—of Nebraska's culpability. See id., at 130. He also highlighted this Court's
broad remedial powers in compact litigation, noting that such cases involve not private parties'
private quarrels, but States' clashes over federal law. See id., at 131, 135; supra, at 1051 – 1053.


Nebraska (along with the dissent) opposes the Special Master's disgorgement proposal on the
ground that the State did not “deliberately act[ ]” to violate the Compact. Reply Brief for
Nebraska 33; see post, at 1051 – 1052. Relying on private contract law, Nebraska cites a
Restatement provision declaring that a court may award disgorgement in certain cases in which “a
deliberate breach of contract results in profit to the defaulting promisor.” Restatement (Third) of
Restitution and Unjust Enrichment § 39(1) (2010) (Restatement); see Reply Brief for Nebraska 32.
Nebraska then points out that the Master, even though finding a “knowing” exposure of Kansas to
significant risk, rejected the idea that “Nebraska officials [had] deliberately set out to violate the
Compact.” *462  Brief for Nebraska 16 (quoting Report 111). Accordingly, Nebraska concludes,
no disgorgement is warranted.


But that argument fails to come to terms with what the Master properly understood as the wrongful
nature of Nebraska's conduct. True enough, as the Master said, that Nebraska did not purposefully
set out to breach the Compact. But still, as he also found, the State “knowingly exposed Kansas
to a substantial risk” of breach, and blithely proceeded. Report 130. In some areas of the law and
for certain purposes, the distinction between purposefully invading and recklessly disregarding
another's rights makes no difference. See Bullock v. BankChampaign, N.A., 569 U.S. 267, 273-274,
133 S.Ct. 1754, 1759, 185 L.Ed.2d 922 (2013) (“We include as intentional ... reckless conduct”
of the kind that the law “often treats as the equivalent”); Ernst & Ernst v. Hochfelder, 425 U.S.
185, 193–194, n. 12, 96 S.Ct. 1375, 47 L.Ed.2d 668 (1976) (“[R]ecklessness is [sometimes]
considered to be a form of intentional conduct for purposes of imposing liability”). And indeed,
the very Restatement Nebraska relies on treats the two similarly. It assimilates “deliberate[ness]”
to “conscious wrongdoing,” which it defines as acting (as Nebraska did) “despite a known
risk that the conduct ... violates [another's] rights.” Restatement **1057  § 39, Comment f ;
id., § 51(3). Conversely, the Restatement distinguishes “deliberate[ness]” from behavior (not
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akin to Nebraska's) amounting to mere “inadvertence, negligence, or unsuccessful attempt at
performance.” Id., § 39, Comment f.


And whatever is true of a private contract action, the case for disgorgement becomes still stronger
when one State gambles with another State's rights to a scarce natural resource. From the time
this Court began to apportion interstate rivers, it has recognized part of its role as guarding against
upstream States' inequitable takings of water. And as we have noted, that concern persists even after
States enter into a compact: This Court may then exercise remedial authority to ensure compliance
with the compact's terms—thus preventing a geographically favored State from appropriating
*463  more than its share of a river. See supra, at 1052. Indeed, the formation of such a compact
provides this Court with enhanced remedial power because, as we have described, the agreement
is also an Act of Congress, and its breach a violation of federal law. See supra, at 1052 – 1053;
Porter, 328 U.S. 395, 66 S.Ct. 1086 (exercising equitable power to disgorge profits gained from
violating a federal statute). Consistent with those principles, we have stated that awarding actual
damages for a compact's infringement may be inadequate, because that remedy alone “would
permit [an upstream State] to ignore its obligation to deliver water as long as it is willing” to pay
that amount. Texas v. New Mexico, 482 U.S., at 132, 107 S.Ct. 2279. And as the Solicitor General
noted in argument here, “[i]t is important that water flows down the river, not just money.” Tr. of
Oral Arg. 24. Accordingly, this Court may order disgorgement of gains, if needed to stabilize a
compact and deter future breaches, when a State has demonstrated reckless disregard of another,
more vulnerable State's rights under that instrument.


Assessed in this light, a disgorgement order constitutes a “fair and equitable” remedy for
Nebraska's breach. Texas v. New Mexico, 482 U.S., at 134, 107 S.Ct. 2279. “Possessing the
privilege of being upstream,” Nebraska can (physically, though not legally) drain all the water
it wants from the Republican River. Report 130. And the higher value of water on Nebraska's
farmland than on Kansas's means that Nebraska can take water that under the Compact should go
to Kansas, pay Kansas actual damages, and still come out ahead. That is nearly a recipe for breach
—for an upstream State to refuse to deliver to its downstream neighbor the water to which the latter
is entitled. And through 2006, Nebraska took full advantage of its favorable position, eschewing
steps that would effectively control groundwater pumping and thus exceeding its allotment. In
such circumstances, a disgorgement award appropriately reminds Nebraska of its legal obligations,
deters future violations, and promotes the Compact's successful *464  administration. See Porter,
328 U.S., at 400, 66 S.Ct. 1086 (“Future compliance may be more definitely assured if one is
compelled to restore one's illegal gains”). 8  We thus reject Nebraska's **1058  exception to the
Master's proposed remedy.


8 An award of specific performance may accomplish much the same objectives, as the dissent
notes. See post, at 1053 – 1054. But for various reasons, a remedy in the form of water is not
always feasible. See Texas v. New Mexico, 482 U.S. 124, 132, 107 S.Ct. 2279, 96 L.Ed.2d
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105 (1987). Here, both States concurred that using water as the remedial currency would lead
to difficult questions about the proper timing and location of delivery. See Report 129–130.
(That agreement is especially notable given the overall contentiousness of this litigation.)
In such circumstances, the Master appropriately found another way of preventing knowing
misbehavior.


B


Kansas assails the Special Master's recommended disgorgement award from the other direction,
claiming that it is too low to ensure Nebraska's future compliance. See Brief for Kansas 55–59.
Notably, Kansas does not insist on all of Nebraska's gain. It recognizes the difficulty of ascertaining
that figure, given the evidence the parties presented. See id., at 56; see also Report 177–178. And
still more important, it “agrees” with the Master's view that the Court should select a “fair point on
th[e] spectrum” between no profits and full profits, based on the totality of facts and interests in the
case. Brief for Kansas 57 (quoting Report 135); see Sur–Reply Brief for Kansas 5. In setting that
point, however, Kansas comes up with a higher number—or actually, a trio of them. The State first
asks us to award “treble damages of $11.1 million,” then suggests that we can go “up to roughly
$25 million,” and finally proposes a “1:1 loss-to-disgorgement ratio,” which means $3.7 million
of Nebraska's gains. Brief for Kansas 57; Sur–Reply Brief for Kansas 5, 7.


[16]  [17]  [18]  We prefer to stick with the Master's single number. As an initial matter, we agree
with both the Master and Kansas that disgorgement need not be all or nothing. See, e.g., 1 *465
D. Dobbs, Law of Remedies § 2.4(1), p. 92 (2d ed. 1993) (“Balancing of equities and hardships
may lead the court to grant some equitable relief but not” the full measure requested); Restatement
§ 39, Comment i ; id., § 50, Comment a ; National Security Systems, Inc. v. Iola, 700 F.3d 65,
80–81, 101–102 (C.A.3 2012). In exercising our original jurisdiction, this Court recognizes that “
flexibility [is] inherent in equitable remedies,” Brown v. Plata, 563 U.S. 493, 538, 131 S.Ct. 1910,
1944, 179 L.Ed.2d 969 (2011) (quoting Hutto v. Finney, 437 U.S. 678, 687, n. 9, 98 S.Ct. 2565, 57
L.Ed.2d 522 (1978)), and awards them “with reference to the facts of the particular case,” Texas v.
New Mexico, 482 U.S., at 131, 107 S.Ct. 2279 (quoting Haffner v. Dobrinski, 215 U.S. 446, 450,
30 S.Ct. 172, 54 L.Ed. 277 (1910)). So if partial disgorgement will serve to stabilize a compact
by conveying an effective message to the breaching party that it must work hard to meet its future
obligations, then the Court has discretion to order only that much. Cf. Kansas v. Colorado, 533
U.S. 1, 14, 121 S.Ct. 2023, 150 L.Ed.2d 72 (2001) (concluding that a master “acted properly in
carefully analyzing the facts of the case and in only awarding as much prejudgment interest as was
required by a balancing of the equities”).


[19]  And we agree with the Master's judgment that a relatively small disgorgement award
suffices here. That is because, as the Master detailed, Nebraska altered its conduct after the
2006 breach, and has complied with the Compact ever since. See Report 112–118, 180. In
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2007, Nebraska enacted new legislation establishing a mechanism to accurately forecast the
State's annual allotment of Republican River water. § 23, 2007 Neb. Laws p. 1611, codified at
Neb.Rev.Stat. § 46–715(6). Further, a new round of water management plans called for localities
to reduce groundwater pumping by five times as much as the old (5%) target. And most important,
those plans implemented a system for the State, in dry years, to force districts to curtail both surface
water use and groundwater pumping. That “regulatory back-stop,” as Nebraska calls it, corrects
the State's original error of leaving all control **1059  of water use to unaccountable local actors.
Report 113 *466  (quoting Direct Testimony of Brian Dunnigan, Director, Nebraska Department
of Resources ¶ 43 (July 25, 2012)); see supra, at 1054 – 1055. Testimony before the Master showed
that if the scheme had been in effect between 2002 and 2006, Nebraska would have lived within
its allocation throughout that period. See Report 117. The Master thus reasonably concluded that
the current water management plans, if implemented in good faith, “will be effective to maintain
compliance even in extraordinarily dry years.” See id., at 118. And so the Master had good cause
to recommend the modest award he did, which serves as an ever-present reminder to Nebraska,
but does not assume its continuing misconduct.


Truth be told, we cannot be sure why the Master selected the exact number he did—why, that is, he
arrived at $1.8 million, rather than a little more or a little less. The Master's Report, in this single
respect, contains less explanation than we might like. But then again, any hard number reflecting
a balance of equities can seem random in a certain light—as Kansas's own briefs, with their ever-
fluctuating ideas for a disgorgement award, amply attest. What matters is that the Master took
into account the appropriate considerations—weighing Nebraska's incentives, past behavior, and
more recent compliance efforts—in determining the kind of signal necessary to prevent another
breach. We are thus confident that in approving the Master's recommendation for about half again
Kansas's actual damages, we award a fair and equitable remedy suited to the circumstances.


[20]  For related reasons, we also reject Kansas's request for an injunction ordering Nebraska to
comply with the Compact and Settlement. Kansas wants such an order so that it can seek contempt
sanctions against Nebraska for any future breach. See Brief for Kansas 36–44. But we agree with
the Master that Kansas has failed to show, as it must to obtain an injunction, a “cognizable danger
of recurrent violation.” United States v. W.T. Grant Co., 345 U.S. 629, 633, 73 S.Ct. 894, 97 L.Ed.
1303 (1953). *467  As just discussed, Nebraska's new compliance measures, so long as followed,
are up to the task of keeping the State within its allotment. And Nebraska is now on notice that if it
relapses, it may again be subject to disgorgement of gains—either in part or in full, as the equities
warrant. That, we trust, will adequately guard against Nebraska's repeating its former practices.


IV
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[21]  The final question before us concerns the Special Master's handling of Nebraska's
counterclaim. As we have noted, Nebraska contended that the Settlement's Accounting Procedures
inadvertently charge the State for using “imported water”—specifically, water from the Platte
River—in conflict with the parties' intent in both the Compact and the Settlement. See supra, at
1050 – 1051. The Master agreed, and recommended modifying the Procedures by adopting an
approach that the parties call the “5–run formula,” to ensure that Nebraska's consumption of Platte
River water will not count toward its Compact allotment. Kansas now objects to that proposed
remedy.


The Compact, recall, apportions the virgin water supply of the Republican River and its tributaries
—nothing less, but also nothing more. See Compact Art. III; supra, at 1049. One complexity
of that project arises from water's ... well, fluid quality. Nebraska imports water from the Platte
River, outside the Republican River Basin and thus outside the Compact's scope, to irrigate
farmland. And that imported **1060  water simply will not stay still: Some of it seeps through
the ground and raises stream flow in the Republican River and its tributaries. See Second Report
of Special Master, O.T. 1999, No. 126, Orig., pp. 62–63 (Second Report). In negotiating the
Settlement, the States undertook—as part of their effort to accurately apportion the Basin's water
—to exclude all such imported water from their calculations. Reflecting the Compact's own scope,
§ IV(F) of the Settlement *468  states, in no uncertain terms, that “Beneficial Consumptive Use of
Imported Water Supply shall not count as Computed Beneficial Consumptive Use” of Republican
River Basin water. Which means, without all that distracting capitalization, that when Nebraska
consumes imported water that has found its way into the Basin's streams, that use shall not count
toward its Compact allotment. But that edict of course requires calculating (in order to exclude)
the State's consumption of imported water. The Settlement's Accounting Procedures, in tandem
with its Groundwater Model, are the tools the parties employ to make that computation.


But as the Master found, the Procedures (and Model) founder in performing that task in dry
conditions: They treat Nebraska's use of imported water as if it were use of Basin water. That
failure flows from the way the Procedures measure a State's consumption of water resulting from
groundwater pumping. According to the Settlement, such pumping is to count against a State's
allotment only to the extent it reduces stream flow in specified areas—which it rarely does in a
1–to–1 ratio and sometimes does not do at all. See id., § IV(C)(1); Report 19; n. 1, supra. Most
notable here, pumping cannot deplete an already wholly dry stream—and in arid conditions, some
of the Basin's tributaries in fact run dry. As the Master put the point, stream flow in a given area
“fall[s] as groundwater pumping increases until it hits zero, at which point it falls no more even
as groundwater pumping continues.” Report 34. When that point arrives, Nebraska's continued
pumping should not count as consumption of the Basin's virgin water. But—and here lies the rub—
imported water (from the Platte) can create stream flow in what would otherwise be a dry riverbed.
And the Accounting Procedures (and Model) fail to account for that possibility; accordingly, they
see depletion of the Basin's stream flow—the sole measure of the State's consumption—where
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they should not. The result is to count imported water toward the State's consumption of Basin
*469  water. In 2006, for example, the Procedures charged Nebraska with using 7,797 acre-feet
of Platte River water, over 4% of the State's allotment. By our estimate, just that single year's
miscalculation cost Nebraska over $1 million. See id., at 37, 176.


The Master specifically determined, and our review of the relevant testimony confirms, that the
parties did not know the Accounting Procedures would have that effect. See id., at 23–32. The
States intended the Procedures (as per the Compact and Settlement) to count only consumption of
the Basin's own water supply—and correlatively, to exclude use of water from the Platte. See id., at
23–25; see also Second Report 37, 64 (same conclusion reached by the Special Master approving
the Settlement). There is no evidence that anyone seriously thought, much less discussed, that the
Accounting Procedures might systematically err in accomplishing those computations. See Report
26–27. 9  And because **1061  no one knew of the fault in the Procedures, no one could possibly
trade it off for other items during the parties' negotiations. Thus, as the Master found, Nebraska did
not receive anything, nor did Kansas give up anything, in exchange for the (unknown) error. See
id., at 28–31. To the contrary, as all witnesses explained, the designers of the Procedures worked
single-mindedly to implement the Compact's and Settlement's strict demarcation between virgin
and imported water—and assumed they had succeeded. See id., at 31–32.


9 Kansas argues otherwise, see Brief for Kansas 28–29, but the part of the record it
cites further proves our point. There, Colorado's expert testified that during development
of the Groundwater Model—months after adoption of the Accounting Procedures—he
“intellectually understood” that the imported-water problem could occur, but “didn't think
that it would” and didn't recall the issue ever coming up in discussions. Report 26 (quoting
Tr. 676 (Aug. 13, 2012)); id., at 727–728.


But even if all that is so, Kansas argues (along with the dissent) that a deal is a deal is a deal—and
this deal did not *470  include the 5–run formula the Master now proposes. See Brief for Kansas
31–34; post, at 1072 – 1074. On that view, the parties' clear intent to exclude imported water does
not matter; nor does their failure to appreciate that the Procedures, in opposition to that goal, would
count such water in material amounts. According to Kansas, so long as the parties bargained (as
they did) for the Procedures they got, that is the end of the matter: No one should now be heard to
say that there is a better mode of accounting. See Tr. of Oral Arg. 54–55.


[22]  That argument, however, does not pass muster. Of course, courts generally hold parties
to the deals they make; and of course, courts should hesitate, and then hesitate some more,
before modifying a contract, even to remove an inadvertent flaw. But in this Compact case, two
special (and linked) considerations warrant reforming the Accounting Procedures as the Master
has proposed—or better phrased, warrant conforming those Procedures to the parties' underlying
agreements. First, that remedy is necessary to prevent serious inaccuracies from distorting the
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States' intended apportionment of interstate waters, as reflected in both the Compact and the
Settlement. And second, it is required to avert an outright breach of the Compact—and so a
violation of federal law. We address each point in turn.


In resolving water disputes, this Court has opted to correct subsidiary technical agreements to
promote accuracy in apportioning waters under a compact. In Texas v. New Mexico, for example,
the parties entered into a compact that based division of the Pecos River on certain conditions
existing in 1947. The States further agreed that those conditions were described and defined in a
particular engineering report. But that report turned out to contain material errors. Notwithstanding
Texas's objection that the parties had assented to its use, we set aside the flawed study and adopted
a new technical document that more accurately depicted the real-world conditions of the compact's
specified baseline year. *471  See 446 U.S. 540, 100 S.Ct. 2911, 64 L.Ed.2d 485 (1980) (per
curiam ) (setting aside the old document); 462 U.S., at 562–563, 103 S.Ct. 2558 (describing the
litigation); 467 U.S. 1238, 104 S.Ct. 3505, 82 L.Ed.2d 816 (1984) (approving the new document);
482 U.S., at 127, 107 S.Ct. 2279 (describing that approval).


Similarly, in Kansas v. Colorado, 543 U.S. 86, 125 S.Ct. 526, 160 L.Ed.2d 418 (2004), we modified
an agreement to ensure that it would correctly measure Colorado's compliance with the Arkansas
River Compact. The parties had consented to use a computer model on a year-by-year basis to
gauge their consumption of water. **1062  See id., at 102, 125 S.Ct. 526 (“[B]oth [States] agreed
to the use of annual measurement”). But after a time, a Special Master determined that annual
accounting produced serious errors, whereas employing a 10–year measuring period accurately
determined compact compliance. Over Kansas's protest, we accordingly approved the Master's
alteration of the parties' agreement to assess compliance each year. And in countering Kansas's
objection to the introduction of a 10–year measuring period, we posited that the compact's drafters,
albeit unaware of “complex computer modeling[,] ... would have preferred accurate measurement.”
Ibid. 10


10 The dissent misunderstands the meaning and relevance of these decisions. It is of course
true, as the dissent says, that in neither case did the Court reform a compact. See post, at
1072 – 1073. What the Court did do, contrary to the dissent's protestations, was what we
do here: modify an ancillary agreement to make sure it accurately implemented a compact's
apportionment. In Texas v. New Mexico, we interpreted a compact term, as the dissent says,
see post, at 1072 – 1073; but we additionally threw out a technical report that the parties
agreed would effectuate that term when it later proved erroneous. And similarly in Kansas v.
Colorado, we altered an ancillary agreement to measure water usage year by year. The dissent
contends that the States in that case had no such agreement, though acknowledging that they
had one to calculate damages on an annual basis. See post, at 1073. But the two were one and
the same. Damages arise from violations, and violations occur when a State consumes too
much water. In calling for year-by-year measurement of damages, the agreement also called
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for year-by-year assessment of consumption. And nothing supports the dissent's claim that
this agreement applied only retrospectively, rather than to assess both usage and damages
on an ongoing basis. So to impose a 10–year measuring period, consistent with accurate
apportionment under the Compact, we had to alter the agreement.


*472  [23]  The teaching of those cases applies as well to this one: In each, this Court's authority
to devise “fair and equitable solutions” to interstate water disputes encompasses modifying a
technical agreement to correct material errors in the way it operates and thus align it with the
compacting States' intended apportionment. Texas v. New Mexico, 482 U.S., at 134, 107 S.Ct.
2279; cf. Kansas v. Colorado, 543 U.S., at 102, 125 S.Ct. 526 (“After all, a ‘credit’ for surplus
water that rests upon  in accurate measurement is not really a credit at all”). much as in texas v. New
Mexico and Kansas v. Colorado, the subsidiary Accounting Procedures here failed to accurately
measure what they were supposed to. Modifying those Procedures does no more than make them
consonant with the Compact and Settlement, ensuring that they help to realize, rather than frustrate,
the agreed-upon division of water.


[24]  Indeed, the case for modification is still stronger here, because (as we explain below) the
Accounting Procedures as written affirmatively violate the Compact. That accord is the supreme
law in this case: As the States explicitly recognized, they could not change the Compact's terms
even if they tried. See Settlement § I(D) (“[T]his Stipulation and the Proposed Consent Judgment
are not intended to, nor could they, change the States' respective rights and obligations under the
Compact”). That is a function of the Compact's status as federal law, which binds the States unless
and until Congress says otherwise. And Congress, of course, has not said otherwise here. To enter
into a settlement contrary to the Compact is to violate a federal statute. See Vermont v. New York,
417 U.S. 270, 278, 94 S.Ct. 2248, 41 L.Ed.2d 61 (1974) (per curiam ). And as we have discussed,
our equitable authority to grant remedies is at its apex when public rights and obligations are thus
**1063  implicated. See Porter, 328 U.S., at 398, 66 S.Ct. 1086; supra, at 1052 – 1053.


*473  The Accounting Procedures' treatment of imported water first conflicts with the Compact by
going beyond its boundaries—in essence, by regulating water ultra vires. According to its terms,
the Compact pertains, and pertains only, to “virgin water supply originating in” the Republican
River Basin. Compact Art. III; see supra, at 1049, 1059 – 1060. The agreement's very first Article
drives that point home: “The physical and other conditions peculiar to the Basin constitute the
basis for this compact,” and nothing in it relates to any other waterway. To divide or otherwise
regulate streams outside the Basin, the States would have to enter into a separate agreement and
gain congressional approval. (The reason no one thought the Settlement needed such consent is
precisely because it purported to stay within the Compact's limits. See Settlement § I(D).) And yet,
the Accounting Procedures have the effect of including such outside water within the Compact's
apportionment scheme (by counting its use against a State's allotment). The Procedures make water
from the Platte subject to the Compact, in contravention of its scope; or conversely stated, they
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expand the Compact's prescribed scope to cover water from the Platte. That is not within the States'
authority.


What is more, the Procedures' treatment of imported water deprives Nebraska of its rights under
the Compact to the Basin's own water supply. That is because the inescapable effect of charging
Nebraska for the use of imported water, as the Procedures do, is to reduce the amount of Republican
River water the State may consume. Suppose the Compact grants 100 units of Republican River
water to Nebraska and Kansas alike; and further assume that the Accounting Procedures count 10
units of Platte River water toward Nebraska's allotment. That means Nebraska may now consume
only 90 units of Republican River water (or else pay Kansas damages). The Procedures thus change
the States' shares of Basin water, to Nebraska's detriment: Nebraska now has less, and Kansas
relatively more, than the *474  Compact allows. That, too, lies outside what the States can do.


In light of all the above, we think the Master's proposed solution the best one possible. The 5–run
formula that he recommends conforms the Procedures to both the Compact and the Settlement by
excluding imported water from the calculation of each State's consumption. See Report 55–56; id.,
at App. F. Kansas has not provided any workable alternative to align the Accounting Procedures
with the Compact and Settlement. Nor has Kansas credibly shown that this simple change will
introduce any other inaccuracy into Compact accounting. See id., at 58–68. The amendment will
damage Kansas in no way other than by taking away something to which it is not entitled. In another
case, with another history, we might prefer to instruct the parties to figure out for themselves
how to bring the Accounting Procedures into line with the Compact. See New York v. New Jersey,
256 U.S. 296, 313, 41 S.Ct. 492, 65 L.Ed. 937 (1921) (noting that negotiation is usually the
best way to solve interstate disputes). But we doubt that further discussion about this issue will
prove productive. Arbitration has already failed to produce agreement about how to correct the
Procedures. See supra, at 1050 – 1051. And before the Special Master, both parties indicated
that further “dispute resolution proceedings before the RRCA or an arbitrator” would be “futile.”
Report 69 (quoting Case Management Order No. 9, ¶ 5 (Jan. 25, 2013)). We accordingly adopt the
Master's recommendation to amend the Accounting Procedures **1064  so that they no longer
charge Nebraska for imported water.


V


Nebraska argues here for a cramped view of our authority to order disgorgement. Kansas argues
for a similarly restrictive idea of our power to modify a technical document. We think each has
too narrow an understanding of this Court's role in disputes arising from compacts apportioning
interstate streams. The Court has broad remedial authority *475  in such cases to enforce the
compact's terms. Here, compelling Nebraska to disgorge profits deters it from taking advantage
of its upstream position to appropriate more water than the Compact allows. And amending
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the Accounting Procedures ensures that the Compact's provisions will govern the division of
the Republican River Basin's (and only that Basin's) water supply. Both remedies safeguard the
Compact; both insist that States live within its law. Accordingly, we adopt all of the Special
Master's recommendations.


It is so ordered.


Chief Justice ROBERTS, concurring in part and dissenting in part.
I join Parts I and III of the Court's opinion. I am in general agreement with the discussion in
Part II, but I do not believe our equitable power, though sufficient to order a remedy of partial
disgorgement, permits us to alter the Accounting Procedures to which the States agreed. I therefore
join Part III of Justice THOMAS's opinion.


Justice SCALIA, concurring in part and dissenting in part.
I join Justice THOMAS's opinion. I write separately to note that modern Restatements—such as
the Restatement (Third) of Restitution and Unjust Enrichment (2010), which both opinions address
in their discussions of the disgorgement remedy—are of questionable value, and must be used
with caution. The object of the original Restatements was “to present an orderly statement of the
general common law.” Restatement of Conflict of Laws, Introduction, p. viii (1934). Over time, the
Restatements' authors have abandoned the mission of describing the law, and have chosen instead
to set forth their aspirations for what the law ought to be. Keyes, The Restatement (Second): Its
Misleading Quality and a Proposal for Its Amelioration, 13 Pepp. L.Rev. 23, 24–25 (1985). Section
39 of the Third Restatement of Restitution and Unjust Enrichment *476  is illustrative; as Justice
THOMAS notes, post, at 1068 (opinion concurring in part and dissenting in part), it constitutes a
“ ‘novel extension’ ” of the law that finds little if any support in case law. Restatement sections
such as that should be given no weight whatever as to the current state of the law, and no more
weight regarding what the law ought to be than the recommendations of any respected lawyer or
scholar. And it cannot safely be assumed, without further inquiry, that a Restatement provision
describes rather than revises current law.


Justice THOMAS, with whom Justice SCALIA and Justice ALITO join, and with whom THE
CHIEF JUSTICE joins as to Part III, concurring in part and dissenting in part.
Kansas, Nebraska, and Colorado have presented us with what is, in essence, a contract dispute. In
exercising our original jurisdiction in this case, we have a responsibility to act in accordance with
the rule of law and with appropriate consideration for the sovereign interests of the States before
us. I agree with the Court's conclusion that Nebraska knowingly, but **1065  not deliberately,
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breached the Republican River Compact, and I agree that there is no need to enter an injunction
ordering Nebraska to comply with the Compact. But that is where my agreement ends. Applying
ordinary principles of contract law to this dispute, I would neither order disgorgement nor reform
the States' settlement agreement.


This Court once understood that “the hardship of the case ... is not sufficient to justify a court of
equity to depart from all precedent and assume an unregulated power of administering abstract
justice at the expense of well-settled principles.” Heine v. Levee Comm'rs, 19 Wall. 655, 658, 22
L.Ed. 223 (1874). Today, however, the majority disregards these limits. Invoking equitable powers,
without equitable principles, the majority ignores the principles of contract law that *477  we have
traditionally applied to compact disputes between sovereign States. It authorizes an arbitrary award
of disgorgement for breach of that contract. And, it invents a new theory of contract reformation
to rewrite the agreed-upon terms of that contract. I respectfully dissent from these holdings.


I


A


The States in this action disagree about their rights and responsibilities under the Republican River
Compact and their 2002 Final Settlement Stipulation (Settlement), and have asked this Court to
resolve what is, in essence, a contract dispute. “An interstate compact, though provided for in the
Constitution, and ratified by Congress, is nonetheless essentially a contract between the signatory
States.” Oklahoma v. New Mexico, 501 U.S. 221, 242, 111 S.Ct. 2281, 115 L.Ed.2d 207 (1991)
(Rehnquist, C.J., concurring in part and dissenting in part). Likewise, a legal settlement agreement
is a contract. Kokkonen v. Guardian Life Ins. Co. of America, 511 U.S. 375, 381–382, 114 S.Ct.
1673, 128 L.Ed.2d 391 (1994).


The Court should therefore interpret the agreements at issue according to “the principles of contract
law.” Tarrant Regional Water Dist. v. Herrmann, 569 U.S. 614, 628, 133 S.Ct. 2120, 2130, 186
L.Ed.2d 153 (2013). Under these principles, the Compact and Settlement are “legal document[s]
that must be construed and applied in accordance with [their] terms.” Texas v. New Mexico, 482
U.S. 124, 128, 107 S.Ct. 2279, 96 L.Ed.2d 105 (1987) (Texas III ); see also Kaktovik v. Watt,
689 F.2d 222, 230 (C.A.D.C.1982) (“applying familiar principles of contract law” to a settlement
agreement).


That command is even stronger in the context of interstate compacts, which must be approved
by Congress under the Compact Clause of the Constitution. Art. I, § 10, cl. 3; Alabama v. North
Carolina, 560 U.S. 330, 351–352, 130 S.Ct. 2295, 176 L.Ed.2d 1070 (2010). Because these
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compacts are both contracts and federal law, we must be more careful to adhere to their express
terms, not *478  less so. Ibid. If judges had the power to apply their own notions of fairness “to
the implementation of federal statutes, [they] would be potent lawmakers indeed.” Id., at 352,
130 S.Ct. 2295. Thus, to the extent that we have departed from contract law principles when
adjudicating disputes over water compacts, it has been to reject loose equitable powers of the sort
the majority now invokes. See, e.g., id., at 351–353, 130 S.Ct. 2295 (rejecting an implied duty
of good faith and fair dealing in interstate compacts). We have repeatedly said that “we will not
order relief inconsistent with the express terms of a compact, no matter what the equities of the
circumstances might otherwise invite.” **1066  Id., at 352, 130 S.Ct. 2295 (internal quotation
marks and alterations omitted).


B


Rather than apply “the principles of contract law,” Tarrant Regional Water Dist., supra, at 628, 133
S.Ct., at 2130, the majority calls upon broad equitable power. Ante, at 1051 – 1053. It evidently
draws this power from its “inherent authority” to apportion interstate streams in the absence of an
interstate water compact. Ante, at 1052. In the majority's view, States bargain for water rights “in
the shadow of our equitable apportionment power,” and thus we “may invoke equitable principles”
to “devise fair ... solutions” to disputes between States about the bargains they struck. Ante, at
1052 – 1053 (internal quotation marks and alteration omitted).


That conclusion gets things backwards: As we have explained, once a compact is formed, “courts
have no power to substitute their own notions of an equitable apportionment for the apportionment
chosen by Congress” and the States. Texas v. New Mexico, 462 U.S. 554, 568, 103 S.Ct. 2558, 77
L.Ed.2d 1 (1983) (Texas II) (internal quotation marks omitted).


The majority next asserts “still greater” equitable power by equating contract disputes between
sovereign States with cases involving federal law and the public interest. Ante, at 1052 – 1053.
Although the majority recognizes that it “may not order relief inconsistent with a compact's express
terms,” it *479  claims enlarged powers “within those limits.” Ante, at 1053 (internal quotation
marks and alterations omitted). “When federal law is at issue and the public interest is involved,”
the majority says, the Court's equitable powers are “even broader and more flexible” than when it
resolves a private-law dispute. Ibid. (internal quotation marks omitted).


But the precedents on which the majority relies to justify this power have nothing to do with water
disputes between States. The majority cites Porter v. Warner Holding Co., 328 U.S. 395, 66 S.Ct.
1086, 90 L.Ed. 1332 (1946), which involved a suit by the Administrator of the Office of Price
Administration for an injunction against a landlord who had charged too much rent in violation of
the Emergency Price Control Act of 1942. In that case, the Court recognized a public interest in the
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Administrator's effort to “enforce compliance” with the Act, and “to give effect to its purposes.”
Id., at 400, 66 S.Ct. 1086. The Court reasoned that, “since the public interest is involved in a
proceeding of this nature, [a district court's] equitable powers assume an even broader and more
flexible character than when only a private controversy is at stake.” Id., at 398, 66 S.Ct. 1086. The
authority Porter cited for this point was Virginian R. Co. v. Railway Employees, 300 U.S. 515, 57
S.Ct. 592, 81 L.Ed. 789 (1937), a case on which the majority likewise relies. Ante, at 1053. But that
case, like Porter, did not involve a state party or an interstate water dispute; instead, it concerned a
dispute between private parties—a railroad and its employees' union—arising under the Railway
Labor Act. Virginian R. Co., supra, at 538, 57 S.Ct. 592. As in Porter, the Court recognized a
public interest in the enforcement of a federal administrative scheme, explaining that Congress had
made a “declaration of public interest and policy which should be persuasive in inducing courts
to give relief.” 300 U.S., at 552, 57 S.Ct. 670.


This case, by contrast, involves the inherent authority of sovereign States to regulate the use of
water. The States' “power to control navigation, fishing, and other public uses of water” is not a
function of a federal regulatory program; *480  it “is an essential attribute of [state] sovereignty.”
**1067  Tarrant Regional Water Dist., 569 U.S., at 631, 133 S.Ct., at 2132 (internal quotation
marks omitted). Thus, when the Court resolves an interstate water dispute, it deals not with public
policies created by federal statutes, but pre-existing sovereign rights, allocated according to the
mutual agreement of the parties with the consent of Congress. Although the consent of Congress
makes statutes of compacts, our flexibility in overseeing a federal statute that pertains to the
exercise of these sovereign powers is not the same as the flexibility Porter claimed for courts
engaged in supervising the administration of a federal regulatory program. Authority over water is
a core attribute of state sovereignty, and “[f]ederal courts should pause before using their inherent
equitable powers to intrude into the proper sphere of the States.” Missouri v. Jenkins, 515 U.S. 70,
131, 115 S.Ct. 2038, 132 L.Ed.2d 63 (1995) (THOMAS, J., concurring).


Moreover, even if the involvement of “public interests” might augment the Court's equitable
powers in the context of disputes involving regulated parties and their regulators, it does not
have the same effect in a dispute between States. States—unlike common carriers and landlords
—“possess sovereignty concurrent with that of the Federal Government.” Gregory v. Ashcroft, 501
U.S. 452, 457, 111 S.Ct. 2395, 115 L.Ed.2d 410 (1991) (internal quotation marks omitted). States
thus come before this Court as sovereigns, seeking our assistance in resolving disputes “of such
seriousness that it would [otherwise] amount to a casus belli.” Nebraska v. Wyoming, 515 U.S. 1,
8, 115 S.Ct. 1933, 132 L.Ed.2d 1 (1995) (internal quotation marks omitted). The Federalist Papers
emphasized that this Court's role in resolving interstate disputes “[would] not change the principle”
of state sovereignty, and they gave assurances that the Court would take “all the usual and most
effectual precautions” necessary for impartial and principled adjudication. The Federalist No. 39,
pp. 245–246 (C. Rossiter ed. 1961) (J. Madison).
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For that reason, when the parties before this Court are States, the Court should be more circumspect
in its use of *481  equitable remedies, not less. We have explained, for example, that “[w]e
are especially reluctant to read absent terms into an interstate compact given the federalism and
separation-of-powers concerns that would arise were we to rewrite an agreement among sovereign
States, to which the political branches consented.” Alabama, 560 U.S., at 352, 130 S.Ct. 2295.
The use of unbounded equitable power against States similarly threatens “to violate principles
of state sovereignty and of the separation of powers,” Jenkins, 515 U.S., at 130, 115 S.Ct. 2038
(THOMAS, J., concurring). In controversies among States, the Court should therefore “exercise
the power to impose equitable remedies only sparingly, subject to clear rules guiding its use.” Id.,
at 131, 115 S.Ct. 2038.


II


Applying ordinary contract principles, I would reject the Special Master's recommendation to order
disgorgement of Nebraska's profits for breach of a compact. That remedy is not available for a
nondeliberate breach of a contract. And even if it were, such an award must be based on Nebraska's
profits, not the arbitrary number the Master selected.


A


1


Although our precedents have not foreclosed disgorgement of profits as a remedy for breach of
a water compact, they have suggested that disgorgement would be available, if at all, only for
the most culpable breaches: those that are “deliberate.” **1068  Texas III, 482 U.S., at 132, 107
S.Ct. 2279. The traditional remedy for breach of a water compact has been performance through
delivery of water. See Kansas v. Colorado, 533 U.S. 1, 23, 121 S.Ct. 2023, 150 L.Ed.2d 72 (2001)
(O'Connor, J., concurring in part and dissenting in part). Although we deviated from that traditional
remedy in Texas III, when we authorized money damages, 482 U.S., at 132, 107 S.Ct. 2279, the
majority cites no case in which we have ever awarded disgorgement. The lone reference to *482
that remedy in our precedents is dictum in Texas III asserting that the money damages award in that
case would not encourage efficient breaches of water compacts “in light of the authority to order ...
whatever additional sanction might be thought necessary for deliberate failure to perform....” Ibid.


The lack of support for disgorgement in our compact cases comports with the general law of
remedies. The usual remedy for breach of a contract is damages based on the injured party's “actual
loss caused by the breach.” Restatement (Second) of Contracts § 347, Comment e, p. 116 (1979).
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Disgorgement, by contrast, is an extraordinary remedy that goes beyond a plaintiff's damages,
requiring the breaching party to refund additional profits gained in the breach. See 3 D. Dobbs,
Law of Remedies § 12.7(3), pp. 166–167 (2d ed. 1993). In American law, disgorgement of profits
is not generally an available remedy for breach of contract. Id., § 12.7(4), at 171.


Even if Texas III supported a narrow exception for cases involving deliberate breach of a water
compact, that exception would not apply here. Although it is uncontested that Nebraska breached
the Compact and that Kansas lost $3.7 million as a result, ante, at 1053 – 1054, the Master expressly
found that there is no evidence that Nebraska deliberately breached the Compact. Report of Special
Master 111, 130 (Report). In fact, Nebraska's efforts “were earnest and substantial enough to
preclude a finding that this was a consciously opportunistic breach.” Id., at 131. And although
the majority adopts the finding that Nebraska “knowingly failed” to comply with the Compact,
ante, at 1055 (internal quotation marks omitted), a finding that I do not dispute, neither the parties
nor the majority disagrees with the Master's conclusion that Nebraska did not intentionally or
deliberately breach the Compact, ante, at 1053 – 1056. Under such circumstances, disgorgement
is not an available remedy.


*483  2


The Special Master nevertheless recommended disgorgement because Nebraska “knowingly
exposed Kansas to a substantial risk” of noncompliance. Report 130. He rested this
recommendation on the Restatement (Third) of Restitution and Unjust Enrichment § 39 (2010).
See Report 130–134. That section proposes awarding disgorgement when a party's profits from
its breach are greater than the loss to the other party. The remedy is thought necessary because
one party may “exploit the shortcomings” of traditional damages remedies by breaching contracts
when its expected profits exceed the damages it would be required to pay to the other party.
Restatement (Third) of Restitution § 39, Comment b, at 649. In other words, the remedy “condemns
a form of conscious advantage-taking” and seeks to thwart an “opportunistic calculation” that
breaching is better than performing. Ibid.


This Court, however, has never before relied on § 39 nor adopted its proposed theory of
disgorgement. And for good reason: It lacks support in the law. One reviewer of § 39 has described
it as a “novel extension” of restitution principles that “will alter the doctrinal landscape of contract
law.” Roberts, **1069  Restitutionary Disgorgement for Opportunistic Breach of Contract and
Mitigation of Damages, 42 Loyola (LA) L. Rev. 131, 134 (2008). And few courts have ever relied
on § 39. The sheer novelty of this proposed remedy counsels against applying it here.


In any event, § 39 opines that disgorgement should be available only when a party deliberately
breaches a contract. This makes sense. If disgorgement is an antidote for “efficient breach,” then
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it need only be administered when “conscious advantage-taking” and “opportunistic calculation”
are present. But as noted above, the Master expressly found that no deliberate breach occurred.
Report 130. The Master's reliance on § 39 was accordingly misplaced.


*484  3


Perhaps recognizing the weakness in the Master's recommendation, the majority takes a different
approach, fashioning a new remedy of disgorgement for reckless breach. According to the majority,
Nebraska's conduct was essentially reckless, ante, at 1056, and the Court may order disgorgement
“when a State has demonstrated reckless disregard” for another State's contractual rights, ante, at
1057. As with the Restatement's proposed theory, there is no basis for that proposition in our cases.


Because disgorgement is available, if at all, only in cases of deliberate breach, the majority asserts
that, “[i]n some areas of the law,” the line between intent and reckless disregard “makes no
difference.” Ante, at 1056. Accepting the truth of that proposition in some circumstances, the
majority's caveat acknowledges that it is not true in others. Indeed, the law often places significant
weight on the distinction between intentional and reckless conduct. See, e.g., Kawaauhau v. Geiger,
523 U.S. 57, 61, 118 S.Ct. 974, 140 L.Ed.2d 90 (1998) (discussing “ ‘willful,’ ” “deliberate,” and
intentional conduct, and distinguishing those terms from “reckless” conduct); see also Global–
Tech Appliances, Inc. v. SEB S.A., 563 U.S. 754, 769-770, 131 S.Ct. 2060, 2070–2071, 179 L.Ed.2d
1167 (2011) (distinguishing “willful blindness” from “recklessness”).


The majority provides scant support for its conclusion that breach of an interstate water compact
is an area in which the line between intent and recklessness is practically irrelevant. It first relies
on Bullock v. BankChampaign, N.A., 569 U.S. 267, 269, 133 S.Ct. 1754, 1757, 185 L.Ed.2d 922
(2013) in which the Court determined the mental state necessary for “ ‘defalcation while acting in
a fiduciary capacity,’ ” as used in the Bankruptcy Code. Ante, at 1056 – 1057. In the absence of
a fiduciary relationship, however, Bullock has little relevance. Cf. Harris Trust and Sav. Bank v.
Salomon Smith Barney Inc., 530 U.S. 238, 250, 120 S.Ct. 2180, 147 L.Ed.2d 187 (2000) (noting
the special disgorgement *485  rules that apply “when a trustee in breach of his fiduciary duty to
the beneficiaries transfers trust property to a third person”).


The majority next relies on Ernst & Ernst v. Hochfelder, 425 U.S. 185, 96 S.Ct. 1375, 47 L.Ed.2d
668 (1976), which addressed “scienter” under § 10(b) of the Securities Exchange Act of 1934.
Ante, at 1056 – 1057 (citing 425 U.S., at 193–194, n. 12, 96 S.Ct. 1375). The Court noted that it
used the term “scienter” to mean “intent to deceive, manipulate, or defraud.” Id., at 194, n. 12, 96
S.Ct. 1375. It then asserted—in dictum and without support—that recklessness is considered to be
a form of intentional conduct in some areas of the law, but it declined to address whether reckless
conduct could be sufficient for § 10(b) liability. Ibid. That dictum is hardly sufficient grounds for
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claiming that recklessness and intent are equivalent **1070  mental states in compact disputes
between States.


If anything, the reverse is true. Disgorgement is strong medicine, and as with other forms of
equitable power, we should impose it against the States “only sparingly.” Jenkins, 515 U.S., at
131, 115 S.Ct. 2038 (THOMAS, J., concurring). The majority insists that the justification for
disgorgement is enhanced “when one State gambles with another State's rights to a scarce natural
resource.” Ante, at 1057. But the way this Court has always discouraged gambling with this scarce
resource is to require delivery of water, not money. Prior to 1987, “we had never even suggested
that monetary damages could be recovered from a State as a remedy for its violation of an interstate
compact apportioning the flow of an interstate stream.” Kansas v. Colorado, 533 U.S., at 23,
121 S.Ct. 2023 (O'Connor, J., concurring in part and dissenting in part). If a State's right to the
“scarce natural resource” of water is the problem, then perhaps the Court ought to follow its
usual practice of ordering specific performance rather than improvising a new remedy of “reckless
disgorgement.”


*486  B


The majority compounds its errors by authorizing an arbitrary amount of disgorgement. As
explained above, the measure of the disgorgement award should be the profits derived from a
deliberate breach. Yet the Special Master acknowledged that its $1.8 million award was not based
on any measure of Nebraska's profits from breaching the Compact. Report 179–180. The Master
gave no dollar estimate of Nebraska's profits and said only that its gain was “very much larger
than Kansas' loss” of $3.7 million, “likely by more than several multiples.” Id., at 178. Despite
producing no estimate more precise than “very much larger,” the Master ordered a disgorgement
award of $1.8 million. Id., at 178–179.


The majority explains that “we cannot be sure why the Master selected the exact number he did.”
Ante, at 1059. Indeed. Neither the majority nor the Special Master nor I can identify a justifiable
basis for this amount. It appears that $1.8 million just feels like not too much, but not too little.


We should hold ourselves to a higher standard. In other contexts, we have demanded that district
courts “provide proper justification” for a monetary award rather than divining an amount that
appears to be “essentially arbitrary.” Perdue v. Kenny A., 559 U.S. 542, 557, 130 S.Ct. 1662, 176
L.Ed.2d 494 (2010). We should do the same ourselves if we are going to award disgorgement
here. As with ordinary damages, disgorgement should not be awarded “beyond an amount that the
evidence permits to be established with reasonable certainty.” Restatement (Second) of Contracts
§ 352. And a disgorgement award ought to be calculated based on something more than the Special
Master's intuitions.
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The majority claims that the Master “took into account the appropriate considerations,” including
“Nebraska's incentives, past behavior, and more recent compliance efforts” in reaching the award.
Ante, at 1058 – 1059. But it makes no difference that he took those factors into account if he
arrived at a number that has no articulable relationship to Nebraska's *487  profits. Equitable
disgorgement is not an arbitrary penalty designed to compel compliance, nor should it become one.


What is more, the Master considered factors beyond those relevant to the calculation of a
disgorgement award. In his view, $1.8 million “moves substantially towards turning the actual
recovery by Kansas, net of reasonable transaction costs, into an amount that approximates a full
**1071  recovery for the harm suffered.” Report 179. In other words, $1.8 million makes Kansas
whole because it is a reasonable estimate of Kansas' “transaction costs”—which presumably means
the State's attorney's fees and litigation costs. But, under the “American Rule,” we generally do not
award attorney's fees “to a prevailing party absent explicit statutory authority.” Buckhannon Board
& Care Home, Inc. v. West Virginia Dept. of Health and Human Resources, 532 U.S. 598, 602, 121
S.Ct. 1835, 149 L.Ed.2d 855 (2001) (internal quotation marks omitted). And neither the majority,
nor Kansas, nor the Special Master offers any support for the proposition that a disgorgement
award can smuggle in an award of attorney's fees. If disgorgement were an appropriate remedy
in this case, then the Court should require a calculation based on Nebraska's profits rather than
Kansas' “transaction costs.”


III


A


I would also reject the Master's recommendation to reform the Settlement because that
recommendation conflicts with the equitable doctrine of reformation. The remedy of reformation
is available to correct a contract if, “owing to mutual mistake, the language used therein did
not fully or accurately express the agreement and intention of the parties.” Philippine Sugar
Estates Development Co. v. Government of Philippine Islands, 247 U.S. 385, 389, 38 S.Ct. 513, 62
L.Ed. 1177 (1918). The well-established rule is that, when a written contract “fails to express the
agreement because of a mistake of both parties as to the contents or effect of the writing, the court
*488  may at the request of a party reform the writing to express the agreement.” Restatement
(Second) of Contracts § 155, at 406.


Reformation is thus available only when the parties reach an agreement but then “fail to express
it correctly in the writing.” Id., Comment a, at 406. If “the parties make a written agreement that
they would not otherwise have made because of a mistake other than one as to expression, the
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court will not reform a writing to reflect the agreement that it thinks they would have made.”
Id., Comment b, at 408. Because modifying a written agreement is an extraordinary step, a party
seeking reformation must prove the existence of a mutual mistake of expression by “ ‘clear and
convincing evidence.’ ” Id., Comment c, at 410.


Nebraska cannot meet that burden because the States made no mistake in reducing their agreement
to writing. Here are the terms the States agreed upon in their binding Settlement:


“Beneficial Consumptive Use of Imported Water Supply shall not count as Computed Beneficial
Consumptive Use or Virgin Water Supply.... Determinations of Beneficial Consumptive Use
from Imported Water Supply (whether determined expressly or by implication) ... shall be
calculated in accordance with the [Republican River Compact Admin. (RRCA) ] Accounting
Procedures and by using the RRCA Groundwater Model.” Settlement § IV(F), p. 25.


The States thus agreed not to count water imported from outside the Republican River Basin. But
in the very same provision, they agreed to calculate the use of imported water using the RRCA
Accounting Procedures and the RRCA Groundwater Model. The terms of the Settlement are thus
crystal clear: The accounting procedures control determinations of consumptive use of imported
water. And the parties do not contend that they made any drafting mistake in *489  recording the
accounting procedures or the groundwater model.


**1072  Instead, the parties' mistake was their belief that the accounting procedures and water
model they agreed upon would accurately exclude imported water from the calculation of
Nebraska's consumptive use. They were wrong about this. In fact, under dry weather conditions,
when native water flows are depleted, the water model charges Nebraska for pumping imported
water. Report 32–37. The parties did not realize the magnitude of this error. To the extent they
thought about it at all, they realized the water model was not perfectly precise, but assumed that
only very small, immaterial amounts of imported water would make their way into the calculations.
See id., at 27. A key member of the modeling committee testified that he was “intellectually aware”
of the imported-water issue, but that “we didn't believe that that was going to be a big issue.” Tr.
727 (testimony of Willem Schre üder).


There is no testimony from any source suggesting that the parties agreed to a different water model.
See Report 26–27. Nebraska thus cannot meet its burden to show by clear and convincing evidence
that the parties agreed to Nebraska's “ ‘5–run formula,’ ” ante, at 1059, but failed to express that
agreement accurately in writing.


If there is any mistake in this Settlement, it is not a mistake in writing, but in thinking. The parties
knew what the methodology was and they expressly agreed to that methodology. They simply
thought the methodology would work better than it did. See Tr. 727. Even though the methodology
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they agreed upon was imperfect, a writing may be reformed only to conform with the parties' actual
agreement, not to create a better one.


The appropriate equitable remedy, if any, in these circumstances would be rescission, not
reformation. In general, if there is a mutual mistake “as to a basic assumption on which the contract
was made,” the adversely affected party may *490  seek to avoid the contract. Restatement
(Second) of Contracts § 152, at 385; see also id., § 155, Comment b, Illustration 4, at 409 (noting
that reformation is not available to remedy a mistake as to something other than reducing the
agreement to writing). The States have not asked for rescission, of course, but it is incorrect to
suggest, see ante, at 1063, that there is no other solution to this problem.


B


Realizing that ordinary reformation is not available for Nebraska, the majority again summons its
equitable power and renegotiates the accounting procedures to create what it considers a fairer
agreement for the States. In doing so, it announces a new doctrine of reformation: In resolving
water disputes, the Court will “correct subsidiary technical agreements to promote accuracy in
apportion[ment].” Ante, at 1061. From here on out, the Court will “modif[y] a technical agreement
to correct material errors in the way it operates and thus align it with the compacting States'
intended apportionment.” Ante, at 1062.


As this case illustrates, adopting this novel remedy is a mistake. The majority fails in its attempt to
conform this new doctrine of “technical agreement correction” with both principles of equity and
our precedent governing compact disputes. And after creating an unjustified doctrine, the majority
misapplies it.


1


To begin, the majority's reliance on equitable power is misplaced. That a court is exercising
equitable power means only that it must look to established principles of equity. And reformation is
the equitable doctrine that Nebraska seeks in this case. The Court should thus follow the **1073
rules of reformation, just as it would adhere to the contours of any other equitable doctrine. Indeed,
we have demanded as much from lower courts when they exercise their power to grant other forms
of equitable relief, such as a permanent injunction. See eBay Inc. v. MercExchange, L.L.C., 547
U.S. 388, 392–394, 126 S.Ct. 1837, 164 L.Ed.2d 641 (2006). *491  If a court fails to apply the
proper standard for a permanent injunction, it is no answer to recite the obvious fact that the court
acted in equity. See id., at 394, 126 S.Ct. 1837.
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Putting aside the assertion of equitable power, there is no support in our precedents for the
majority's doctrine of “technical agreement correction.” The majority first suggests that this Court
reformed a “technical document” in Texas v. New Mexico, 446 U.S. 540, 100 S.Ct. 2911, 64 L.Ed.2d
485 (1980) (per curiam ) (Texas I ). Ante, at 1061 – 1062. But there was no reformation at issue
in that case—either of the compact or an ancillary technical agreement—only the interpretation
of the words in the Pecos River Compact. Texas I, supra, at 540, 100 S.Ct. 2911; see Report of
Special Master on Obligation of New Mexico to Texas Under the Pecos River Compact, O.T. 1975,
No. 65, Orig., pp. 15–16, 34–37 (filed Oct. 15, 1979) (purporting to interpret the compact).


The majority also claims that in Kansas v. Colorado, 543 U.S. 86, 125 S.Ct. 526, 160 L.Ed.2d
418 (2004), we “approved the Master's alteration of the parties' agreement....” Ante, at 1062. But
nothing in Kansas v. Colorado supports revising the express terms of a settlement agreement. In
that case, the Court adopted a Special Master's recommendation to calculate water usage based
on a 10–year average rather than a single year. 543 U.S., at 99–100, 125 S.Ct. 526. There is no
suggestion in the Court's opinion (nor in the briefs filed in that case) that the States had previously
agreed to use a 1–year method for calculating water usage or that anyone thought “reformation” of
the compact or any ancillary agreement was needed. To the contrary, the Court explained that the
compact simply did “not define the length of time over which” the States must make the relevant
measurements. Id., at 100, 125 S.Ct. 526. There was thus nothing to rewrite, nothing to reform.
The majority suggests that the States in that case had “ ‘agreed to the use of annual measurement’
” for calculating future water usage, ante, at 1061 – 1062 (quoting Kansas v. Colorado, supra,
at 102, 125 S.Ct. 526), but the quoted passage refers to the unrelated fact that the *492  States
had, earlier in the litigation, “agreed to the use of annual measurement for purposes of calculating
past damages,” not future water usage, 543 U.S., at 102, 125 S.Ct. 526 (emphasis added). That
litigation stipulation did not apply to the calculation of future water usage or future damages. Ibid.
Even if the majority were correct that a damages calculation is simply the flip side of a water usage
calculation, ante, at 1062, n. 10, that conclusion plainly would apply only to calculation of past
water usage. It is thus no surprise that the Court held that any pre-existing damages agreements
did not govern the method of measuring future compliance. Kansas v. Colorado, supra, at 103,
125 S.Ct. 526. Given that the Court plainly did not apply any such agreements, it cannot be said
to have altered them.


2


Having improperly invented the doctrine of “technical agreement correction,” the majority
proceeds to misapply it. In “correcting” the accounting procedures, the majority purports to align
them with the intent of the compacting parties. Ante, at 1061 – 1062. But we know that the
majority's reformed contract does not match the “States' intended apportionment.” Ibid. **1074
We know this because the Settlement expressly states that, for purposes of apportioning the flow,
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imported water use would be calculated using the agreed-upon “Accounting Procedures” and
the “Groundwater Model.” Settlement § IV(F), at 25. The States never intended to adopt the 5–
run formula, and the Court has simply picked a winner and adopted Nebraska's 5–run proposal,
notwithstanding a binding agreement to the contrary.


The majority also misapplies its “correction” remedy in claiming that its fix will prevent the
existing accounting procedures from “affirmatively violat[ing] the Compact.” Ante, at 1062. I
cannot see how this is true. First, the existing procedures do not violate the Compact. We should
favor an interpretation of the Compact that would render its performance possible, rather than
“impossible or meaningless.” *493  2 S. Williston, Law of Contracts § 620, p. 1202 (1920). Read
in light of this principle, the phrase “ Virgin Water Supply” must be interpreted to allow for some
imperfection in the groundwater models. After all, groundwater models are approximations of the
physical world. Tr. 722–726. No accounting procedure can plausibly track every drop of water
through the 24,900 square mile Basin. Id., at 724.


Second, even if the existing accounting procedures would violate the Compact because they
allocate some imported water, the majority's “correction” will not solve the problem. Because
water models are always approximations, even the 5–run formula will be imprecise and will
therefore violate the Compact if it is read to require the States accurately to account for every drop
of imported water.


* * *


Claiming to draw from a vast reservoir of equitable power, the Court ignores the limits of its role
in resolving water-compact disputes between States. And in the name of protecting downstream
States from their upstream neighbors, it diminishes the sovereign status of each of them.


We owe the parties better. I would apply the same principles of contract law that we have previously
applied to water disputes between States. Under those principles, I would sustain Nebraska's and
Colorado's exceptions to the Master's recommendation to order $1.8 million in disgorgement, and
overrule Kansas' exception to that recommendation. I would also sustain Kansas' exception to the
Master's recommendation to reform the Settlement.


I agree only with the Court's decisions to overrule Nebraska's exception to the Master's finding
that it knowingly failed to comply with the Compact, and Kansas' exception to the Master's
recommendation not to issue an injunction requiring Nebraska to comply with the Compact.
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Supreme Court of California


KEENAN KOWIS, Plaintiff and Respondent,
v.


THORNTON M. HOWARD et al., Defendants and Appellants;
MARYLAND CASUALTY COMPANY, Intervener and Respondent.


No. S024012.
Nov 5, 1992.


SUMMARY


In an action arising from injuries plaintiff allegedly sustained when he slipped on a patch of oil
on defendant's property, the trial court granted plaintiff's motion for an order that his requests
for admissions concerning defendant's liability be deemed admitted due to defendant's failure to
respond in a timely manner, and denied defendant's subsequent motion for relief from that order.
The Court of Appeal summarily denied defendant's petition for a writ of mandate challenging the
trial court's order, and the case proceeded to a jury trial on the issue of damages. The jury found
that defendant was 21 percent at fault, that plaintiff bore the remainder of the fault, and that the
total damages were $210,000. (Superior Court of San Diego County, No. BE539056, J. Michael
Bollman, Judge.) On defendant's appeal from the judgment, the Court of Appeal, Fourth Dist., Div.
One, No. D012495, affirmed, determining that it was precluded from considering the propriety of
the trial court's order deeming the requests for admissions to have been admitted, since its earlier
denial of defendant's mandate petition had been on the merits and, therefore, was the law of the
case.


The Supreme Court reversed the judgment of the Court of Appeal and remanded with instructions
to consider the issues on the merits. The court held that the Court of Appeal's denial of defendant's
mandate petition did not establish the law of the case, since the petition had been summarily denied
with a brief supporting statement, but without issuance of an alternative writ, oral argument, or a
full written opinion. The court held that the fact that a summary denial of a writ petition is “on the
merits” because its sole possible ground is on the merits does not create an exception to the general
rule that a summary denial of a writ petition does not establish the law of the case. Similarly, the
court held, a Court of Appeal's summary denial of a motion to dismiss an appeal does not establish
the law of the case for purposes of the Supreme Court's later review of the appealability of the
judgment. (Opinion by Arabian, J., with Lucas, C. J., Panelli, Kennard, Baxter and George, JJ.,
concurring. Separate concurring and dissenting opinion by Mosk, J.) *889
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HEADNOTES


Classified to California Digest of Official Reports


(1)
Courts § 33--Decisions and Orders--Law of the Case Doctrine:Words, Phrases, and Maxims--Law
of the Case Doctrine.
The law of the case doctrine provides that where, in deciding an appeal, the appellate court states
in its opinion a principle or rule of law necessary to the decision, that principle or rule becomes
the law of the case and must be adhered to throughout its subsequent progress, both in the lower
court and upon a subsequent appeal, even though the Supreme Court, in its later consideration of
the case, may be clearly of the opinion that the earlier decision was erroneous in that particular.


(2)
Mandamus and Prohibition § 57--Procedure--Alternative Means of Acting on Petition.
There are three alternate means by which a court may act on a petition for a writ of mandate
or prohibition, which, for purposes of procedure, are indistinguishable. First, it may deny the
petition summarily, either immediately or after receiving and considering opposition, which denial
becomes final immediately as to that court. Second, the court may, upon ascertaining that the
petition is in proper form and states a basis for relief, issue an alternative writ commanding the
respondent to act in conformity with the prayer or to show cause why it should not be ordered to do
so. The respondent may choose to act in conformity with the prayer, making the petition moot, or
the respondent and/or the real party in interest may file a written return stating the factual and legal
reasons for the refusal to act. The matter is then a “cause” to be decided in writing with reasons
stated (Cal. Const., art. VI, § 14), and the court will either order issuance of a peremptory writ
or deny the petition. Third, upon proper notice, the court may issue a peremptory writ in the first
instance (Code Civ. Proc., § 1088), which also involves the determination of a “cause” requiring
an order in writing with reasons stated.


(3)
Courts § 33--Decisions and Orders--Law of the Case Doctrine--Difference in Effect of Issuance
of Alternative Writ on, and Summary Denial of, Pretrial Writ Petition.
The law of the case doctrine may apply to pretrial writ proceedings. When the appellate court
issues an alternative writ, the matter is fully briefed, there is an opportunity for oral argument, and
the cause is decided by a written opinion. The resulting holding establishes the law of the case
upon a later appeal from the final judgment. By contrast, at least in general, the doctrine does not
extend to summary denials of writ petitions, since an appellate court's action denying a petition for
a writ of mandate or prohibition without an opinion is not the determination of a cause requiring
oral *890  argument and a written opinion. Moreover, a short statement or citation explaining the
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basis for the summary denial does not transform the denial into a decision of a cause entitled to
effect as the law of the case.


(4)
Courts § 33--Decisions and Orders--Law of the Case Doctrine--Decision on Pretrial Writ Petition--
Summary Denial.
In a personal injury action, the Court of Appeal erred in finding that a pretrial summary denial
of defendants' petition for a writ of mandate, in which defendants challenged the trial court's
order deeming them to have admitted plaintiff's requests for admissions, was on the merits and
established the law of the case, precluding the court from reconsidering the issue on defendant's
appeal from the judgment. The court had summarily denied the petition with a brief supporting
statement, without issuing an alternative writ. Such a summary denial does not decide a cause
and become the law of the case, and there is no exception to this rule for a denial that is “on
the merits” in the sense that its sole possible ground is on the merits. Such an exception would
lead to unnecessary litigation, prevent the losing party from ever having the opportunity for oral
argument on the issue, and render pretrial review useless by discouraging a party from invoking
that procedure, due to the risk of losing the right to appeal the issue. (Disapproving the contrary
holding in Richer v. Superior Court (1976) 63 Cal.App.3d 748 [134 Cal.Rptr. 52], and any contrary
dicta in Consumers Lobby Against Monopolies v. Public Utilities Com. (1979) 25 Cal.3d 891 [160
Cal.Rptr. 124, 603 P.2d 41]; Friends of Mammoth v. Board of Supervisors (1972) 8 Cal.3d 247 [104
Cal.Rptr. 761, 502 P.2d 1049]; People v. Medina (1972) 6 Cal.3d 484 [99 Cal.Rptr. 630, 492 P.2d
686]; Hagan v. Superior Court (1962) 57 Cal.2d 767 [22 Cal.Rptr. 206, 371 P.2d 982]; Funeral
Dir. Assn. v. Bd. of Funeral Dirs. (1943) 22 Cal.2d 104 [136 P.2d 785]; State Bd. of Equalization
v. Superior Court (1942) 20 Cal.2d 467 [127 P.2d 4]; Asbestos Claims Facility v. Berry & Berry
(1990) 219 Cal.App.3d 9 [267 Cal.Rptr. 896]; Donia v. Alcoholic Bev. etc. Appeals Bd. (1985) 167
Cal.App.3d 588 [213 Cal.Rptr. 447]; People v. Pipes (1960) 179 Cal.App.2d 547 [3 Cal.Rptr. 814];
Confidential, Inc. v. Superior Court (1958) 157 Cal.App.2d 75 [320 P.2d 546]; and McDonough
v. Garrison (1945) 68 Cal.App.2d 318 [156 P.2d 983].)


[Judgment granting or denying writ of mandate or prohibition as res judicata, note, 21 A.L.R.3d
206. See also Cal.Jur.3d, Appellate Review, § 634 et seq.; 9 Witkin, Cal. Procedure (3d ed. 1985)
Appeal, § 739.]


(5)
Appellate Review § 156--Scope of Review--Law of the Case--Summary Denial of Motion to
Dismiss Appeal.
A summary denial *891  of a motion to dismiss an appeal does not establish the law of the case,
and thus does not preclude later full consideration of the issue, accompanied by a written opinion,
following review of the entire record and the opportunity for oral argument. It is true that such
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a motion, if successful, can be valuable in avoiding needless preparation of the record and the
waste of time and judicial resources in considering an appeal that should have been prevented at
the outset. Nevertheless, a rule giving law of the case effect to a summary denial of such a motion
would impermissibly force the moving party to risk losing the chance for full appellate review of
the issue as the price for filing the motion. (Overruling to the extent contrary: Pigeon Point Ranch,
Inc. v. Perot (1963) 59 Cal.2d 227 [28 Cal.Rptr. 865, 379 P.2d 321].)


COUNSEL
Frank E. Noble for Defendants and Appellants.
George P. Andreos for Plaintiff and Respondent.
McCormick & Mitchell, Robert D. Baker and Konarad M. Rasmussen for Intervener and
Respondent.


ARABIAN, J.


We are called upon to decide when, if ever, summary denial of a pretrial petition for extraordinary
relief establishes law of the case precluding reconsideration of the issue on appeal following final
judgment. We conclude that the denial of a writ petition does not establish law of the case unless
the denial is accompanied by a written opinion following the issuance of an alternative writ.


I. Facts
Plaintiff Keenan Kowis sued Malk, Ltd., and its sole shareholder, Thornton M. Howard
(collectively defendant), for damages allegedly suffered when plaintiff slipped on a patch of oil on
property owned by defendant. Maryland Casualty Company intervened. During the course of the
litigation, plaintiff served defendant with a request to admit (1) that plaintiff was injured when he
slipped on defendant's property, (2) that plaintiff injured his lower back as a result of the fall, (3)
that defendant was negligent in not inspecting the property, and (4) that defendant's negligence was
a proximate *892  cause of plaintiff's injuries. After defendant failed to respond timely, plaintiff
moved for an order that the request for admissions be deemed admitted. The motion was granted.


Defendant obtained a new attorney, and moved for relief from the order on the basis of the first
attorney's neglect. The motion was denied. Defendant then filed a petition for writ of mandate in
the Court of Appeal contending the trial court abused its discretion in denying the motion for relief.
The Court of Appeal denied the petition with the following order: “The petition for writ of mandate
and request for stay and the opposition have been read and considered by Presiding Justice Kremer
and Justices Wiener and Huffman. The petition is denied. (Carroll v. Abbott Laboratories, Inc.
(1982) 32 Cal.3d 892 [187 Cal.Rptr. 592, 654 P.2d 775].)”


The case proceeded to trial. Since the court accepted the admissions as conclusive on the question
of liability, trial was limited to the issue of damages. The jury, by special verdict, found negligence
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on both sides, and fixed the total amount of damages at $210,000. It allocated 21 percent of the
fault to defendant and the remaining fault to plaintiff.


Defendant appealed. He reiterated the contention raised in the pretrial mandate proceeding that
the trial court abused its discretion in denying the motion for relief. A different panel of the same
division of the Court of Appeal held that the earlier denial of the petition for writ of mandate “was
clearly on the merits,” and thus found itself precluded from reconsidering the issue by the doctrine
of law of the case. It rejected defendant's remaining contention, and affirmed the judgment. A
dissenting justice disagreed that the denial of the writ petition established law of the case, and, as
to the merits, would have reversed the judgment.


We granted review on the question whether the Court of Appeal erred in applying the law of the
case doctrine based on a summary denial of an earlier petition for writ of mandate. We now reverse.


II. Discussion


A. Background
As noted above, the Court of Appeal did not decide the merits of defendant's contention that the
trial court erred in denying relief from the order deeming the request for admissions admitted. It
considered itself bound under the doctrine of law of the case by the decision of a different panel
which denied a pretrial writ petition raising the same issue. (1) The law *893  of the case doctrine
states that when, in deciding an appeal, an appellate court “states in its opinion a principle or
rule of law necessary to the decision, that principle or rule becomes the law of the case and must
be adhered to throughout its subsequent progress, both in the lower court and upon subsequent
appeal ..., and this although in its subsequent consideration this court may be clearly of the opinion
that the former decision is erroneous in that particular.” (Tally v. Ganahl (1907) 151 Cal. 418, 421
[90 P. 1049]; accord, Clemente v. State of California (1985) 40 Cal.3d 202, 211 [219 Cal.Rptr. 445,
707 P.2d 818], and People v. Shuey (1975) 13 Cal.3d 835, 841 [120 Cal.Rptr. 83, 533 P.2d 211].) 1


1 The rule is subject to exceptions not relevant here, and which we do not consider further.
(See Clemente v. State of California, supra, 40 Cal.3d at p. 212; Searle v. Allstate Life Ins.
Co. (1985) 38 Cal.3d 425, 434-435 [212 Cal.Rptr. 466, 696 P.2d 1308].)


The question we explore is-when does the doctrine apply to pretrial writ proceedings? To place the
issue in perspective, we first briefly explain the procedure an appellate court follows in deciding
pretrial writs. (2) When a party files a petition for writ of mandate or prohibition (for our purposes,
the two are indistinguishable), the court may proceed in one of three ways.


First, it may deny the petition summarily, either immediately, or after receiving and considering
opposition. Such a denial becomes final immediately as to that court. (Cal. Rules of Court, rule
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24(a); see Bay Development, Ltd. v. Superior Court (1990) 50 Cal.3d 1012, 1023-1024 [269
Cal.Rptr. 720, 791 P.2d 290].)


Second, the court may, “upon ascertaining that the petition is in proper form and states a basis
for relief, issue an alternative writ which commands the respondent to act in conformity with the
prayer of the petition or, alternatively, show cause before the Court of Appeal why it should not be
ordered to so act. The respondent may choose to act in conformity with the prayer, in which case
the petition becomes moot; otherwise, the respondent and/or the real party in interest may file a
written return setting forth the factual and legal bases which justify the respondent's refusal to do
so. The matter is then a 'cause' to be decided in 'writing with reasons stated' .... The issues joined
by the petition and return must therefore be decided by the Court of Appeal in a written opinion.
If the court concludes that a peremptory writ of mandate should be granted, the opinion will direct
that it issue. If not, the petition will be denied.” (Palma v. U.S. Industrial Fasteners, Inc. (1984) 36
Cal.3d 171, 177- 178 [203 Cal.Rptr. 626, 681 P.2d 893] (Palma), citations and footnotes omitted.)


Third, upon proper notice, the court is authorized by Code of Civil Procedure section 1088 to issue
a peremptory writ in the first instance. *894  (Palma, supra, 36 Cal.3d at p. 178.) As we explained
in Palma, “the decision to grant a peremptory writ, unlike the summary denial of a petition seeking
a writ, is determinative of a 'cause' ”; thus “the order directing that it issue must ... 'be in writing
with reasons stated.' ” (Id. at p. 178, fn. 6, citing Cal. Const., art. VI, § 14.)


Here, the Court of Appeal followed the first course; after obtaining and considering opposition,
it summarily denied the petition with a brief supporting statement. It issued neither an alternative
writ nor a peremptory writ in the first instance. Thus, it did not decide a cause. (See also People v.
Medina (1972) 6 Cal.3d 484, 490 [99 Cal.Rptr. 630, 492 P.2d 686] [“It is settled that an appellate
court's action denying without opinion a petition for a writ of mandate or prohibition is not the
determination of a 'cause' requiring oral argument and a written opinion.”].)


B. Pretrial Writs and Law of the Case: the General Rule
(3) It is clear that the law of the case doctrine can apply to pretrial writ proceedings. When the
appellate court issues an alternative writ, the matter is fully briefed, there is an opportunity for oral
argument, and the cause is decided by a written opinion. The resultant holding establishes law of
the case upon a later appeal from the final judgment. (Palma, supra, 36 Cal.3d at p. 182; Price v.
Civil Service Com. (1980) 26 Cal.3d 257, 267, fn. 5 [161 Cal.Rptr. 475, 604 P.2d 1365].) That is
not disputed, and it is not at issue here.


By contrast, it is the rule, at least in general, that the doctrine does not extend to summary denials
of writ petitions. In People v. Medina, supra, 6 Cal.3d at pages 488-493, we held that the summary
denial of a pretrial writ after the trial court denied a motion to suppress evidence did not constitute
law of the case for purposes of a later appeal from the final judgment. The issue turned on the
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proper interpretation of Penal Code section 1538.5. Although the holding is therefore not directly
applicable here, our analysis is instructive.


“Important incidents of the right to appeal from a superior court's judgment are the right to present
oral argument in the appellate court [citations] and the right to a written opinion pursuant to the
state constitutional requirement that 'Decisions of the Supreme Court and courts of appeal that
determine causes shall be in writing with reasons stated.' (Cal. Const., art. VI, § 14.) ... [¶] It
is settled law that an appellate court's action denying without opinion a petition for a writ of
mandate or prohibition is not the determination of a 'cause' requiring oral argument and a written
opinion. ... Only when the appellate court issues an alternative writ or order to *895  show cause
does the matter become a 'cause' which is placed on the court's calendar for argument and which
must be decided 'in writing with reasons stated.' [Citation.]” (People v. Medina, supra, 6 Cal.3d
at pp. 489-490; see also Resource Defense Fund v. Local Agency Formation Com. (1983) 138
Cal.App.3d 987, 989, fn. 3 [188 Cal.Rptr. 499]; People v. Clark (1971) 17 Cal.App.3d 890, 894,
fn. 1 [95 Cal.Rptr. 411]; cf. People v. Pacini (1981) 120 Cal.App.3d 877, 882-887 [174 Cal.Rptr.
820] [summary denial of petition for writ of habeas corpus does not establish law of the case].)


A short statement or citation explaining the basis for the summary denial does not transform the
denial into a decision of a cause entitled to law of the case effect. As one court has explained:
“[O]ur former denial of a petition for a writ of prohibition to stop the inquiry below was a summary
denial without issuance of an order to show cause and without oral argument. While it is true that
the court accompanied the summary denial with an explanatory comment, we do not regard that
comment as a formal opinion (Cal. Const., art. VI, § 14) precluding this court from considering
the issue anew upon this hearing at which the parties have had an opportunity to brief and argue
the case in full. [Citations.] One important incident to the right to appeal from a superior court's
judgment is the right to present oral arguments before the appellate court. [Citations.] This right
was denied petitioners in their prior petition for a writ of prohibition. We conclude that the absence
of that right and the nature of the memorandum rendered, together with the fact we did not have
the full record before us, precludes the application of principles which would prevent this court
from full consideration of the issues at this time.” (Rosato v. Superior Court (1975) 51 Cal.App.3d
190, 230-231 [124 Cal.Rptr. 427]; see also People v. Getty (1975) 50 Cal.App.3d 101, 106-107,
fn. 3 [123 Cal.Rptr. 704] [refusing to give law of the case effect to a denial accompanied by a brief
statement of reasons and citation to authority when there was “no opportunity for oral argument,
an important incident of the right to appeal”].)


This authority suggests that a denial of a writ petition without issuance of an alternative writ and
opportunity for oral argument can never establish law of the case. There is, however, a line of
cases implying, and one case holding, that such a denial can establish law of the case in certain
situations. (4) Plaintiff argues that these cases establish what he calls the “sole possible ground”
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exception to the general rule, and claims the Court of Appeal correctly applied the exception here.
We turn to a consideration of that contention.


C. Origins of the “Sole Possible Ground” Rule
In Hagan v. Superior Court (1962) 57 Cal.2d 767, 770 [22 Cal.Rptr. 206, 371 P.2d 982], we stated:
“The rule is well settled that a denial by this or the *896  appellate court of an application for a
writ without opinion 'is not res judicata of the legal issues presented by the application unless the
sole possible ground of the denial was that the court acted on the merits, or unless it affirmatively
appears that such denial was intended to be on the merits.' ” (Quoting McDonough v. Garrison
(1945) 68 Cal.App.2d 318, 325 [156 P.2d 983], italics in McDonough.)


This language has two components: (1) the general rule that a summary denial does not establish
law of the case; and (2) an implication that if a summary denial is on the merits, either because
there is no other possible ground or because it affirmatively appears that the denial was intended
to be on the merits, then it comes within an exception to the general rule, and establishes law of
the case. The Court of Appeal here relied on the second component. It found that the earlier denial
“was clearly on the merits,” and thus came within the exception. We agree with the first of these
components: the general rule is “well settled.” Summary denials do not establish the law of the
case. But the implication that there is an exception when the denial is on the merits is far from
well settled.


The language implying the “sole possible ground” exception first appeared in McDonough v.
Garrison, supra, 68 Cal.App.2d at page 325. The McDonough court analyzed two earlier decisions
of this court (Funeral Dir. Assn. v. Bd. of Funeral Dirs. (1943) 22 Cal.2d 104 [136 P.2d 785];
State Bd. of Equalization v. Superior Court (1942) 20 Cal.2d 467 [127 P.2d 4]), and concluded that
“If there is any other possible ground other than the merits upon which the denial of the petition
for a writ could have been based, such denial is not res judicata of the merits in a subsequent
proceeding.” (McDonough, at p. 327.) However, all three of these cases, McDonough, Funeral
Dir. Assn., and State Bd. of Equalization, found the law of the case doctrine did not apply to the
denial at issue. Thus, the general rule precluding law of the case was the holding; any implication
that there is an exception when the denial is necessarily on the merits was dictum.


The “sole possible ground” language of McDonough v. Garrison, supra, 68 Cal.App.2d 318, has
since been cited many times, beginning in this court with Hagan v. Superior Court, supra, 57
Cal.2d at page 770. (E.g., Consumers Lobby Against Monopolies v. Public Utilities Com. (1979)
25 Cal.3d 891, 901, fn. 3 [160 Cal.Rptr. 124, 603 P.2d 41]; Friends of Mammoth v. Board of
Supervisors (1972) 8 Cal.3d 247, 268-269 [104 Cal.Rptr. 761, 502 P.2d 1049]; People v. Medina,
supra, 6 Cal.3d at p. 491, fn. 6; Asbestos Claims Facility v. Berry & Berry (1990) 219 Cal.App.3d
9, 18 [267 Cal.Rptr. 896]; Donia v. Alcoholic Bev. etc. Appeals Bd. (1985) 167 Cal.App.3d 588, 594
[213 Cal.Rptr. 447]; People v. Pipes (1960) 179 Cal.App.2d 547, 551-552 [ *897  3 Cal.Rptr. 814];
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Confidential, Inc. v. Superior Court (1958) 157 Cal.App.2d 75, 78-79 [320 P.2d 546].) However,
these cases have one important feature in common: although all imply the exception, none apply
it. Each ultimately concluded that the law of the case doctrine did not apply to a denial of a petition
for writ for mandate or prohibition. 2  Thus, in these cases also, the statement of the general rule
is the holding; any suggestion of an exception is dictum.


2 Consumers Lobby Against Monopolies v. Public Utilities Com., supra, 25 Cal.3d 891, did
give law of the case effect to a previous ruling involving the Public Utilities Commission. In
so doing, however, it carefully distinguished that case from “cases involving the prerogative
writs such as prohibition and mandate.” (Id. at p. 901, fn. 3.)


One case does find law of the case in circumstances similar to this. In Richer v. Superior Court
(1976) 63 Cal.App.3d 748 [134 Cal.Rptr. 52], the court, although not citing the “sole possible
ground” rule, effectively applied it. There, the appellate court denied a petition for a writ of
prohibition by an order reciting that the court had read and considered the pertinent documents,
and stating: “It appearing that the record supports the implied finding of the trial court that the
superior court action was filed for purpose of delay, the petition is denied.” (Id. at p. 753.) In a later
mandate proceeding, the Court of Appeal analyzed the order and the events preceding it, and found
that its “denial was a decision on the merits.” (Id. at p. 755.) It thus gave law of the case effect to
the denial: “It is true that this court denied [the] petition for writ of prohibition without issuance
of alternative writ or order to show cause, but no mere minute order denying the application was
entered, rather, one giving a 'statement of the reasons' for the decision to deny the petition was
entered which constituted the denial a conclusive determination on the merits.” (Id. at p. 756.) The
court concluded that if the party who filed the original writ “was dissatisfied [with the denial order]
she should have applied to the California Supreme Court for a hearing ....” (Id. at pp. 757-758.)


D. The “Sole Possible Ground” Rule Analyzed
Are the dicta of the above cases, and the holding of Richer v. Superior Court, supra, 63 Cal.App.3d
748, correct? Does a summary denial of a writ petition establish law of the case when the “sole
possible” ground of decision is on the merits? We conclude that the answer is no. When the court
denies a writ petition without issuing an alternative writ, it does not take jurisdiction over the
case; it does not give the legal issue full plenary review. A summary denial does not decide a
“cause” (Palma, supra, 36 Cal.3d at p. 178 & fn. 6; People v. Medina, supra, 6 Cal.3d at p. 490),
and should therefore not be given law of the case effect. Sound policy reasons also support this
conclusion. *898


In deciding this question, “Procedure and not jurisdiction is involved.” (England v. Hospital of
Good Samaritan (1939) 14 Cal.2d 791, 795 [97 P.2d 813]; accord, Searle v. Allstate Life Ins. Co.,
supra, 38 Cal.3d at p. 435.) “The primary purpose served by the law-of-the-case rule is one of
judicial economy.” (Searle v. Allstate Life Ins. Co., supra, 38 Cal.3d at p. 435, italics added.) The
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rule we adopt should thus serve to preserve scarce judicial resources. It should draw a bright line
and be of certain application. The firm rule that a denial without an alternative writ and written
opinion does not establish law of the case is clear and would rarely, if ever, cause uncertainty.


The “sole possible ground” exception leads to unnecessary litigation. If each summary denial
must be parsed to determine if it was necessarily on the merits, or if there was some other
possible explanation, uncertainty results. The parties would often be uncertain whether a denial
established law of the case until the appellate court decided the question during the later appeal.
Such uncertainty could often be unfair as well as inefficient. As Richer v. Superior Court, supra,
63 Cal.App.3d at pages 757- 758, bluntly states, a party dissatisfied with a denial that establishes
law of the case must immediately petition this court for review or forever lose the issue; if the
denial does not establish law of the case, the parties can await a later appeal to present that and all
other issues to this court. A party should not have to predict whether a pretrial order later will be
given law of the case effect at the risk of losing the opportunity to obtain review from this court
if its prediction is wrong.


Thus, judicial economy would be hampered, not furthered, by recognition of an exception to the
general rule. Appellate courts would continually be compelled to examine summary denials to
determine if they establish law of the case. (In addition to the cases previously cited, see, e.g.,
Paradise Hills Associates v. Procel (1991) 235 Cal.App.3d 1528, 1536-1537 [1 Cal.Rptr.2d 514];
Wilson v. Tri-City Hospital Dist. (1990) 221 Cal.App.3d 441, 450, fn. 6 [270 Cal.Rptr. 436] [stating
that “[o]rdinarily” the prior order would have been law of the case under Richer v. Superior Court,
supra, 63 Cal.App.3d 748, but finding the doctrine did not apply for a different reason]; Holliday
v. Jones (1989) 215 Cal.App.3d 102, 106, fn. 1 [264 Cal.Rptr. 448].) Except for Richer v. Superior
Court, supra, 63 Cal.App.3d 748, all of the cases have concluded that the prior order was not
law of the case, although for varying reasons and with varying amounts of analysis. By requiring
exploration of collateral matters before going on to the merits, the current uncertainty has caused
more appellate litigation, not less. (See In re Christopher A. (1991) 226 Cal.App.3d 1154, 1159
[277 Cal.Rptr. 302], discussed below.) *899


According law of the case effect to a summary denial would also prevent the losing party from
ever having the opportunity for oral argument on that issue. (See People v. Medina, supra, 6 Cal.3d
at pp. 489-490; Rosato v. Superior Court, supra, 51 Cal.App.3d at pp. 230-231.) In recent years,
we have recognized the importance of oral argument as an incident of appellate review. (Moles
v. Regents of University of California (1982) 32 Cal.3d 867 [187 Cal.Rptr. 557, 654 P.2d 740];
People v. Brigham (1979) 25 Cal.3d 283, 286-288 [157 Cal.Rptr. 905, 599 P.2d 100].) In Moles,
supra, 32 Cal.3d at page 871, we suggested that the right to oral argument exists in any appeal or
original proceeding decided on the merits. We need not decide whether that is absolutely correct,
but the importance of oral argument also supports not giving law of the case effect to a denial
where it was not available. 3
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3 We stress that it is the opportunity for oral argument that is important, not necessarily the
actual argument. Oral argument may be, and often is, waived for varied and legitimate
reasons.


In People v. Medina, supra, 6 Cal.3d at page 490, we expressed concern that if a summary denial
of a writ petition established law of the case precluding consideration of the issue on appeal, then
such “pretrial writ review would become useless for no well-advised defendant would invoke that
provision at the risk of losing the right to be heard at oral argument and to have the merits of
his constitutional contention decided by a written opinion.” The same concern applies here. The
parties should not be penalized for seeking pretrial review. If a writ petition is given full review by
issuance of an alternative writ, the opportunity for oral argument, and a written opinion, the parties
have received all the rights and consideration accorded a normal appeal. Granting the resulting
opinion law of the case status as if it had been an appellate decision is appropriate. But if the denial
followed a less rigorous procedure, it should not establish law of the case. To be sure, the court
on a later appeal might often reach the same result as before. But it is not required to do so by
the law of the case doctrine.


For these reasons, we reject the “sole possible ground” exception to the general rule. A summary
denial of a writ petition does not establish law of the case whether or not that denial is intended
to be on the merits or is based on some other reason. We disapprove of contrary dicta in any case,
and of the contrary holding of Richer v. Superior Court, supra, 63 Cal.App.3d 748.


E. Pigeon Point
(5) Plaintiff also relies on Pigeon Point Ranch, Inc. v. Perot (1963) 59 Cal.2d 227 [28 Cal.Rptr.
865, 379 P.2d 321] (Pigeon Point). In that case, the *900  defendant had filed a motion to dismiss
an appeal in the Court of Appeal on the basis that the judgment was not appealable. The court
denied the motion without a written opinion. The defendant then filed a petition for hearing in this
court on the same ground. We denied the petition. The Court of Appeal ultimately reversed the
judgment in a written opinion. We then granted a hearing. We held that the earlier motion to dismiss
the appeal had presented the court “with only one question, namely, appealability of the judgment,
and, in the interests of orderly administration of justice, the denial of the motion, made without
qualification, should be interpreted as a final determination.” (Id. at pp. 231-232.) Thus, we found
ourselves precluded from considering on the merits the appealability of the judgment. (Ibid.)


Plaintiff urges that the summary denial in this case, also made without qualification, should
similarly be given law of the case treatment. We believe, however, that Pigeon Point, supra, 59
Cal.2d 227, must be reconsidered in light of the more recent authority discussed above, especially
People v. Medina, supra, 6 Cal.3d 484. As with a summary denial of a writ petition, a summary
denial of a motion to dismiss the appeal should not preclude later full consideration of the issue,
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accompanied by a written opinion, following review of the entire record and the opportunity
for oral argument. A motion to dismiss, if successful, can be valuable in avoiding the needless
preparation of the record and the waste of time and judicial resources in considering an appeal that
should have been prevented at the outset. But the Pigeon Point rule forces a party to risk losing the
chance for full appellate review of the issue as the price for filing the motion. A party should not
be penalized for moving to dismiss the appeal any more than for filing a pretrial writ. (See People
v. Medina, supra, 6 Cal.3d at p. 490, quoted above.)


Recent Court of Appeal cases have criticized Pigeon Point, supra, 59 Cal.2d 227, either expressly
or impliedly. (In re Christopher A., supra, 226 Cal.App.3d at pp. 1158-1161; Chernett v. Jacques
(1988) 202 Cal.App.3d 69, 71 [248 Cal.Rptr. 63].) The latter case essentially refused to follow
Pigeon Point in the guise of distinguishing it. The former case confronted the problem more
directly: “This holding [in Pigeon Point], giving substantive and conclusive effect to a one-
word order denying a motion to dismiss, has quite often (as in this case) engendered extensive
exploration of collateral matters, to the detriment of analysis of substantive legal issues. In
this respect, we believe Pigeon Point has more often disrupted than promoted the 'orderly
administration of justice.' ” (In re Christopher A., supra, at p. 1159, quoting Pigeon Point, supra,
59 Cal.2d at p. 231.) “Thus the Pigeon Point rule impedes the orderly administration of justice,
[and] is incompatible with *901  interpretation of court action in related proceedings [e.g., People
v. Medina, supra, 6 Cal.3d 484, discussed in the opinion] ....” (In re Christopher A., supra, at p.
1160.) Christopher A. ultimately found the summary denial of that case did not establish law of
the case for a different reason—the order was not signed by at least two justices. (Id. at p. 1161.)


We agree with the criticisms expressed in In re Christopher A., supra, 226 Cal.App.3d 1154. “[N]o
logical reason appears to treat denial of a motion” different from the summary denial of a pretrial
writ. (Id. at p. 1159, italics in original.) The Pigeon Point rule is incompatible with subsequent
authority, and Pigeon Point, supra, 59 Cal.2d 227, is hereby overruled.


III. Conclusion
The Court of Appeal erred in finding that the earlier summary denial of the petition for writ of
mandate established law of the case. The judgment of the Court of Appeal is therefore reversed,
and the matter is remanded with instructions to consider the issues on the merits (upon which we
express no opinion).


Lucas, C. J., Panelli, J., Kennard, J., Baxter, J., and George, J., concurred.


MOSK, J.,
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Concurring and Dissenting.


I concur in the judgment and in most of the analysis. But I cannot join the majority in unnecessarily
reaching out to overrule a decision of this court that has been the prevailing law for almost 30 years.


Pigeon Point Ranch, Inc. v. Perot (1963) 59 Cal.2d 227 [28 Cal.Rptr. 865, 379 P.2d 321], was
authored by Chief Justice Gibson and concurred in by Justices Traynor, McComb, Peters, Tobriner,
Peek, and White. I doubt that we are more competent to determine the rather simple rule of law
involved than was one of the most distinguished courts in California history. Its opinion was sound
when written, and three decades later it is not an obstacle to the result in the instant case.


According to Pigeon Point, law of the case is subject to “the requirements that the point of law
involved must have been necessary to the prior decision, that the matter must have been actually
presented and determined by the court, and that application of the doctrine will not result in an
unjust decision.” (59 Cal.2d at p. 231.)


The foregoing was a practical rule then, and it is equally practical now. As Pigeon Point expressly
declared, the fact that “law of the case will not be *902  applied so as to do an injustice will be
ample protection to the parties if any unfairness would result.” (59 Cal.2d at p. 232.)


Pigeon Point would in no way prevent the result properly reached in the matter before us.
Unnecessarily overruling that venerable authority is counterproductive to stability in the law.
*903


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Insured brought suit seeking coverage for pollution from its excess insurer. The United States
District Court for the Eastern District of California Robert E. Coyle, Chief Judge, entered summary
judgment in favor of excess insurer, and insured appealed. The Court of Appeals held that: (1)
horizontal exhaustion was required before excess insurer would be required to defend or indemnify
its insured, and (2) fact issues regarding whether pollution was sudden and accidental precluded
summary judgment on issue of whether pollution exclusion clauses applied.


Reversed and remanded.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.
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Under California law, horizontal exhaustion was required before excess insurer would be
required to defend or indemnify its insured.


[2] Insurance Scope of Coverage
Under California law, absent provision in excess policy specifically describing and
limiting the underlying insurance, all primary policies must exhaust before any excess will
have coverage exposure.


[3] Federal Civil Procedure Insurance Cases
Material fact issues regarding whether pollution was sudden and accidental precluded
summary judgment on issue of whether pollution exclusion clauses applied.


*852  Appeal from the United States District Court for the Eastern District of California Robert
E. Coyle, Chief Judge, Presiding.


Before KOZINSKI, RYMER and SILVERMAN, Circuit Judges.


MEMORANDUM *


* This disposition is not appropriate for publication and may not be cited to or by the courts
of this circuit except as may be provided by Ninth Circuit Rule 36–3.


**1  Lafarge Corporation appeals a grant of summary judgment in favor of its excess insurer,
Appalachian Insurance Company. We have jurisdiction over this appeal pursuant to 28 U.S.C. §
1291. We review a grant of summary judgment de novo. See Botosan v. Paul McNally Realty, 216
F.3d 827 (9th Cir.2000). We agree with the district court's statement of the law, but hold that the
existence of a disputed factual issue precluded summary judgment in favor of Appalachian.


Because the parties are aware of the facts in this case, we will not recite them in detail in this
decision.


[1]  Lafarge first argues that the district court erred in holding that California law requires
horizontal exhaustion before an excess insurer is required to defend or indemnify its insured. We
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disagree. See Community Redevelopment Agency v. Aetna Cas. & Sur. Co., 50 Cal.App.4th 329,
57 Cal.Rptr.2d 755 (1996).


[2]  Lafarge also contends that the language of the Appalachian policy requires only exhaustion of
the specifically listed underlying policies, not of all underlying insurance. The Appalachian policy
does not limit exhaustion to only listed underlying policies. To the contrary, it requires exhaustion
of all underlying insurance. “Absent a provision in the excess policy specifically describing and
limiting the underlying insurance, ... all of the primary policies must exhaust before any excess
will have coverage exposure.” Id. at 340, 57 Cal.Rptr.2d 755 (emphasis in original). Lafarge's
motion for partial summary judgment was correctly denied.


[3]  Lafarge argues that the district court misapplied the parties' burdens on the motion for
summary judgment. The district court correctly assigned the burdens of proof and production
on the motion. However, we agree with Lafarge that there exists sufficient evidence to raise a
genuine question as to whether the pollution exclusion in one or more of the Travelers policies
applied, rendering the policies uncollectible. Specifically, the record reveals a genuine question of
fact about whether the pollution was sudden and accidental. Lafarge concedes that the coverage
available for pollution-related claims under its Appalachian policy is co-extensive with the
coverage under its 1970 Travelers policy. However, the costs Lafarge incurred in administrative
proceedings before the Water Board are not covered by the 1970 Travelers policy. See  *853
Foster–Gardner, Inc. v. National Union Fire Ins. Co., 18 Cal.4th 857, 77 Cal.Rptr.2d 107, 959
P.2d 265 (1998); Certain Underwriters at Lloyd's, London v. Superior Court, 24 Cal.4th 945, 103
Cal.Rptr.2d 672, 16 P.3d 94 (2001).


Accordingly, the district court's order granting summary judgment is REVERSED. The case is
REMANDED for further proceedings consistent with this decision.


KOZINSKI, Circuit Judge, dissenting in part.
**1  The majority relies on Community Redevelopment Agency v. Aetna Casualty and Surety
Co., 50 Cal.App.4th 329, 57 Cal.Rptr.2d 755 (Ct.App.1996), for the proposition that the insured
must exhaust the limits of the underlying primary policies for all the years during which a
continuing loss occurred, but Community Redevelopment does not go quite so far. Community
Redevelopment was not a case about policy limits; it was about a duty to defend. As Community
Redevelopment explains, under Montrose Chemical Corp. v. Admiral Insurance Co., 10 Cal.4th
645, 42 Cal.Rptr.2d 324, 913 P.2d 878 (Cal.1995), primary insurers in successive years may,
indeed, be liable for contributing to the common defense of a continuing tort claim that spans
several policy years. See Community Redevelopment, 57 Cal.Rptr.2d at 761. This is so because
it is unclear at the beginning of the lawsuit which portion of a continuing claim will be covered
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by any particular policy; it is sufficient that a claim be arguably covered by a policy for the duty
to defend to kick in.


**2  Our question is quite different: Does the excess insurer for a particular year avoid liability on
a claim arising during a year when the primary policy limits are reached, because the primary limits
are not reached in subsequent or prior years? In my view, the answer is no; if the primary policy
is exhausted in a particular year, the secondary insurer is liable for the excess, and the existence
of primary insurance in other years is not relevant.


Even though a loss may be continuing, it does not follow that it will be homogeneously distributed
throughout the period in question. There may be larger losses in earlier years and smaller losses
in later years, or vice versa. Because the exact contours of the liability distribution are not known
when the lawsuit is brought, the duty to defend applies to all primary insurers within the period of
continuing loss. But, once the claims are adjudicated, we know how the losses are allocated and
we can tell whether the primary's limits are reached in each policy year. If the primary limits are
reached and exceeded for a particular year, no further primary insurance is available for that year
and the secondary becomes liable for the excess. This the risk it's been paid to assume.


To illustrate by example, assume six successive primary policies of $1 million each, covering six
successive policy years. Also assume excess insurance of $2 million for each of those years. There
is a continuing loss and claims are presented for a total of $5 million. Because, under Montrose,
each of the primaries may wind up being liable for a portion of the $5 million loss, they must each
contribute to the common defense of those claims. At the same time, none of the excess insurers is
required to contribute, so long as the primary contribution limits remain unexhausted. That's what
Community Redevelopment holds, and I have no quarrel with it.


But the situation looks quite different after the claims are adjudicated. Assume that, although the
loss is continuing, it varies in magnitude over time, so that most of it occurs in the early years, and
much smaller portions in the later years. Thus, the losses are distributed as follows: *854  year
one, $2.5 million; year two, $1.5 million; year three, $500,000; year four, $250,000; year five,
$150,000; year six, $100,000. In this situation, I see no reason to hold that the excess insurer in year
one is off the hook, even though the loss that year far exceeded the limit on the underlying primary
policy for that year. Rather, I would hold that the excess insurers in the first two years are liable for
$1.5 million and $500,000, respectively. I am aware of no California case that holds to the contrary
and I am most reluctant to conclude, as does the majority, that the California courts, if confronted
with this situation, would hold that “California law requires horizontal exhaustion before an excess
insurer is required to defend or indemnify its insured.” Maj. Op. at 852 (emphasis added).


**3  In our case, Lafarge and Travelers negotiated a global settlement for an amount less
than the aggregate policy limits on the underlying primaries. The settlement allocated the loss
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non-homogeneously throughout the period. Specifically, for 1970, it allocated $500,000, which
exhausted the per occurrence property damage limit for 1970. I agree that Appalachian is not
bound by this allocation, which may have been collusive. But the allocation does present a prima
facie case of liability for the excess insurer in 1970. If the excess insurer disputes the allocation,
it is entitled to present evidence that the allocation does not reflect actual losses during the year
in question. But this is a matter of proof, and cannot be won by the excess insurer on summary
judgment.


Therefore, while I agree with the majority that Appalachian should be entitled to prove that some
of the underlying primary coverage is not collectible, I would also remand for consideration of the
proper allocation of losses for the various years during the period of the continuing loss.


All Citations


32 Fed.Appx. 851, 2002 WL 463298
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146 Cal.App.4th 648
Court of Appeal, Second District, Division 4, California.


LONDON MARKET INSURERS, Petitioners,
v.


The SUPERIOR COURT of Los Angeles County, Respondent;
Truck Insurance Exchange et al., Real Parties in Interest.


No. B189000.
|


Jan. 9, 2007.
|


Rehearing Denied Jan. 26, 2007.
|


Review Denied May 9, 2007. *


* Chin, J., did not participate therein.


Synopsis
Background: After making indemnity payments to asbestos manufacturer under commercial
general liability (CGL) policies, insurer filed action against manufacturer, seeking declaratory
judgment that insurer's policies were exhausted and that insurer had no further duty to defend or
indemnify manufacturer in asbestos-related litigation. Manufacturer filed cross-complaint against
its excess insurers, seeking declaration of coverage under its excess policies. Insurer moved for
summary adjudication, and the Superior Court, Los Angeles County, No. BC249550, Carl J. West,
J., granted the motion. Excess insurer petitioned for writ of mandate.


Holdings: The Court of Appeal, Suzukawa, J., as a matter of first impression, held that:


[1] “occurrence” in CGL policies referred to each claimant's injurious exposure to asbestos, rather
than the manufacture and distribution of asbestos products, and


[2] all asbestos exposures could not be treated as a single “occurrence” under aggregation
provisions of policies.


Writ granted.
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West Headnotes (10)


[1] Appeal and Error Plenary, free, or independent review
On appeal from summary adjudication, the appellate court independently reviews the trial
court's ruling and applies the same legal standard that governs the trial court.


5 Cases that cite this headnote


[2] Insurance Policies considered as contracts
Insurance Application of rules of contract construction
Although insurance contracts have special features, they are still contracts to which the
ordinary rules of contractual interpretation apply.


8 Cases that cite this headnote


[3] Insurance Ambiguity in general
An insurance policy provision is ambiguous if it is capable of two or more reasonable
constructions.


3 Cases that cite this headnote


[4] Evidence Insurance
Insurance Ambiguity in general
In determining if an insurance policy provision is ambiguous, the court considers not
only the face of the contract but also any extrinsic evidence that supports a reasonable
interpretation.


14 Cases that cite this headnote


[5] Insurance Ambiguity in general
Even apparently clear language in an insurance policy may be found to be ambiguous
when read in the context of the policy and the circumstances of the case.


2 Cases that cite this headnote


[6] Insurance Reasonable expectations
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Insurance Favoring coverage or indemnity;  disfavoring forfeiture
If insurance policy language is ambiguous, an interpretation in favor of coverage is
reasonable only if it is consistent with the objectively reasonable expectations of the
insured; thus, the court must determine whether the coverage under the policy that would
result from such a construction is consistent with the insured's objectively reasonable
expectations.


7 Cases that cite this headnote


[7] Insurance Several injuries
The meaning of “occurrence” in commercial general liability (CGL) policies, with regard
to coverage limits as applied to bodily injuries caused by exposure to asbestos, referred to
each claimant's injurious exposure to asbestos, rather than the insured's manufacture and
distribution of asbestos products; such interpretation was based on the plain meaning of
the policy language, the drafting history of the policies, and other policy provisions.


See 2 Witkin, Summary of Cal. Law (10th ed. 2005) Insurance, § 162 et seq.; Croskey
et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 2006) ¶7:10 et seq
(CAINSL Ch. 7A-B).


9 Cases that cite this headnote


[8] Evidence Insurance
Insurance Matters extrinsic to policies in general
The drafting history of an insurance policy, while not determinative, may properly be used
by courts as an aid to discern the meaning of disputed policy language.


[9] Insurance Several injuries
All asbestos exposures could not be treated as a single “occurrence” under the aggregation
provisions of commercial general liability (CGL) policies; policy's “one lot” aggregation
provision precluded treating all asbestos claims as a single occurrence because the claims
arose out of multiple products, made, packaged, and distributed over many years.


11 Cases that cite this headnote


[10] Appeal and Error Summary judgment



https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I39a36cc09fda11dbb38df5bc58c34d92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k1836/View.html?docGuid=I39a36cc09fda11dbb38df5bc58c34d92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I39a36cc09fda11dbb38df5bc58c34d92&headnoteId=201114395700620220517155131&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I39a36cc09fda11dbb38df5bc58c34d92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k2281(2)/View.html?docGuid=I39a36cc09fda11dbb38df5bc58c34d92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289836089&pubNum=0155624&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0426432846&pubNum=0108109&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=TS&docFamilyGuid=I668b0da2ab0611e4b2cf90f982710307&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I39a36cc09fda11dbb38df5bc58c34d92&headnoteId=201114395700720220517155131&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/157/View.html?docGuid=I39a36cc09fda11dbb38df5bc58c34d92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/157k2122/View.html?docGuid=I39a36cc09fda11dbb38df5bc58c34d92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I39a36cc09fda11dbb38df5bc58c34d92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k1837/View.html?docGuid=I39a36cc09fda11dbb38df5bc58c34d92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I39a36cc09fda11dbb38df5bc58c34d92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k2281(2)/View.html?docGuid=I39a36cc09fda11dbb38df5bc58c34d92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I39a36cc09fda11dbb38df5bc58c34d92&headnoteId=201114395700920220517155131&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30/View.html?docGuid=I39a36cc09fda11dbb38df5bc58c34d92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/30k4072(3)/View.html?docGuid=I39a36cc09fda11dbb38df5bc58c34d92&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





London Market Insurers v. Superior Court, 146 Cal.App.4th 648 (2007)
53 Cal.Rptr.3d 154, 07 Cal. Daily Op. Serv. 309, 2007 Daily Journal D.A.R. 396


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


Although the trial court may grant summary judgment on one basis, the appellate court
may affirm the judgment under another; the appellate court reviews the ruling, not the
rationale.


1 Cases that cite this headnote
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Opinion


SUZUKAWA, J.


*651  This petition for writ of mandate presents an issue of first impression in this state: The
meaning of “occurrence” in a commercial general liability (CGL) policy as applied to bodily
injuries caused by exposure to asbestos. We conclude that, as used in the policies at issue,
“occurrence” means injurious exposure to asbestos, not the manufacture and distribution of
those products. Accordingly, we grant the writ and direct the trial court to vacate its summary
adjudication order.


INTRODUCTION


Real party in interest Kaiser Cement & Gypsum Corporation (Kaiser) manufactured a variety of
products containing asbestos (asbestos products) for more than 30 years. In recent years, Kaiser
has been named as a defendant in products liability suits brought by thousands of claimants
who allege they were injured by their exposure to Kaiser's asbestos products. These claims have
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been defended by Kaiser's primary general liability carrier, real party in interest Truck Insurance
Exchange (Truck).


After making indemnity payments for Kaiser of more than $50 million, Truck filed an action
seeking, among other things, a declaratory judgment that Truck's policies were exhausted and
that Truck had no further duty to defend or indemnify Kaiser in asbestos-related litigation.
Subsequently, Truck sought summary adjudication of the declaratory judgment cause of action.
The summary adjudication motion turned on the meaning of the word “occurrence” as used in
the CGL policies. According to Truck, all claimants' asbestos injuries resulted from a single
“occurrence”—Kaiser's manufacture and distribution of asbestos products—and thus were subject
to the policies' per occurrence liability limits. Thus, Truck contended, because its indemnity
payments exceeded policy limits, the policies were exhausted and it had no further obligation to
Kaiser.


Petitioners London Market Insurers (LMI), Kaiser's excess insurers, opposed the summary
adjudication motion, arguing that the relevant “occurrence” was each claimant's asbestos exposure,
not Kaiser's manufacture or distribution of asbestos products. Accordingly, LMI contended, the
court could not conclude as a matter of law that all of Kaiser's asbestos claims **157  resulted
from a single occurrence or that Truck's policies had been exhausted.


The trial court agreed with Truck that the “occurrence” was Kaiser's decision to manufacture
and distribute asbestos products and, thus, that all asbestos injuries arose out of a single annual
occurrence. It accordingly granted summary adjudication.


*652  We find that the trial court's interpretation cannot be reconciled with the policies' plain
language, which compels our conclusion that an “occurrence” under the policies is injurious
exposure to asbestos, not the manufacture and distribution of asbestos products. Thus, the trial
court erred in determining that all asbestos injuries arose from a single annual occurrence as a
matter of law. Moreover, on the present record we cannot determine how many occurrences are
responsible for the alleged injuries and, thus, whether Truck's policies have been fully exhausted.
Accordingly, we grant the writ and direct the trial court to vacate its order granting Truck's motion
for summary adjudication and to enter a new order denying the motion.


FACTUAL AND PROCEDURAL BACKGROUND


Kaiser manufactured a variety of asbestos products, including joint compounds, finishing
compounds, fiberboard, and plastic cements, from 1944 through the 1970's. Kaiser produced these
products at 10 different facilities at various times.
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By 2004, more than 24,000 claimants (including, among others, carpenters, electricians,
sheetrockers, painters, welders, shipyard workers, mechanics, plasterers, plumbers, tile setters,
acoustical sprayers and architects) had filed products liability suits against Kaiser alleging that they
had suffered bodily injury, including asbestosis and various cancers, as a result of their exposure to
Kaiser's asbestos products. Kaiser tendered these claims to Truck, which had issued primary CGL
policies to Kaiser between 1964 and 1983. As of July 31, 2001, Truck had paid approximately $22
million to more than 900 asbestos claimants; by October 2004, Truck's indemnity payments for
asbestos bodily injury claims exceeded $50 million.


In April 2001, Truck filed an insurance coverage action concerning its obligations to continue
to defend and indemnify Kaiser for asbestos bodily injury claims. Kaiser filed a cross-complaint
against its excess insurers, including LMI, seeking a declaration of coverage under its excess
policies in the event Truck were able to establish that it had no further obligation to defend or
indemnify Kaiser.


In October 2004, Truck moved for summary adjudication that all its policies had been exhausted
and it had no further duty to defend or indemnify Kaiser. 1  The basis for Truck's motion was the
“per occurrence” liability limitation in its CGL policies, which capped Truck's exposure for bodily
*653  injuries resulting from “any one occurrence.” According to Truck, under the plain language
of the policies, all asbestos-related claims in any given year arose out of a single “occurrence”
because all had the same underlying cause: “the design, manufacture and distribution by Kaiser
and its subsidiaries of asbestos-bearing products.” Further, Truck urged **158  that the parties'
course of conduct—specifically, Kaiser's payment of a single deductible per policy year for all
asbestos bodily injury claims, rather than a deductible for each claim—was consistent with the
conclusion that all asbestos claims resulted from a single occurrence. Thus, notwithstanding its
indemnity payments exceeding $50 million, Truck contended that its liability for asbestos bodily
injury claims for all policy years was only $8.3 million and that the policies were exhausted as
of January 1999.


1 Truck's summary adjudication motion addressed only the first cause of action, which
sought a declaratory judgment that Truck had exhausted all applicable policy limits for
asbestos bodily injury claims. The parties stipulated that the motion did not seek summary
adjudication or any other ruling as to policy limits for asbestos property damage claims,
except to the extent that Truck's policies provide for a combined single limit for property
damage and bodily injury claims.


Kaiser responded that Truck was entitled to summary adjudication, but contended that its analysis
was only “ ‘half right.’ ” 2  Kaiser agreed that under the plain language of Truck's policies, all
asbestos bodily injury claims resulted from a single annual occurrence. Thus, it agreed that Truck's
policies had been exhausted. However, Kaiser did not agree that this result was compelled by the
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course of the parties' performance; to the contrary, Kaiser contended that neither it nor Truck ever
believed that they had reached an agreement on the number-of-occurrences issue.


2 The unusual alignment of the parties is explained by the policies' per occurrence deductible
provisions. Under the 1964 policy, Kaiser was responsible for the first $5,000 of loss for each
“occurrence”; by 1981, the per occurrence deductible was $100,000. Thus, Kaiser's share of
the total asbestos liability increases as the number of occurrences increases. Additionally,
although asbestos claims against Kaiser collectively exceed tens of millions of dollars, many
individual claims apparently are within the applicable deductibles. Thus, if each claim is
treated as a separate occurrence, Kaiser may have no coverage for a substantial number of
claims.


LMI opposed the summary adjudication motion, contending that the court could not conclude as
a matter of law that all asbestos bodily injury claims resulted from a single annual occurrence
or that Truck's policies had been exhausted. Further, LMI contended that the parties' conduct
demonstrated that they believed that the asbestos claims resulted from multiple occurrences. Thus,
LMI urged that Truck's motion should be denied because there were triable issues of fact as to the
meaning of “occurrence.”


The trial court initially denied the summary adjudication motion. It explained that under
California law, insurance policies are interpreted based on their plain language and the insured's
objectively reasonable expectations when the policies are issued. Further, it said that in California
“occurrence” *654  means the “underlying cause of injury—the act, or acts, of the insured that
gives rise to the ABIC [asbestos bodily injury claims].” Thus, the dispositive question was whether
Kaiser reasonably could have believed that its decision to incorporate asbestos into many different
products over many decades was a single occurrence. The court held that it could not: “[A]s a
matter of law ... it is not now, nor was it at the time the Truck policies were issued, objectively
reasonable to assume that the incorporation of chrysotile asbestos into multiple products over a
period of many years would constitute a single occurrence.”


Although the court thus concluded that the asbestos bodily injury claims were not a single
occurrence as a matter of law, it said that on the present record it could not decide how many
occurrences were responsible for the asbestos claims. It explained: “The more difficult issue
presented by Truck's motion is determining the number of occurrences under the policies, given
that they are to be determined based on an analysis of the underlying cause of injury. The Court
finds that a reading of the policies as a whole does not support a **159  determination that the
manufacture, sale, and distribution of all Kaiser's asbestos-containing products constitute a single
‘occurrence.’ By the same token, however, the policies do not support LMI's interpretation that
each ABIC filed against Kaiser was an ‘occurrence.’ While a ‘decision’ to manufacture a given
product in a certain manner, or warn or not warn of the dangerous propensities of that product
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may constitute an occurrence, such a decision must be made with reference to a product or family
of products.”


Thus, the court said, by denying summary adjudication it was “not determining that the number
of occurrences under the Truck policies will necessarily be the total number of individual asbestos
bodily injury claims. Given the language of the policies, there may be evidentiary support
for a finding that the ‘design, manufacture, and distribution’ of a family of products, or a
particular product line, constituted an occurrence under the post-′74 policies.” Accordingly, “The
determination of the actual number of occurrences under the Truck policies will be subject to
further evidentiary showings in subsequent stages of these proceedings.”


Several months after denying the motion for summary adjudication, on its own motion the court
ordered reconsideration and supplemental briefing. The court then granted summary adjudication
for Truck. In doing so, it noted that California courts had not decided the issue before it, but said
that the trend nationally is that “insofar as asbestos coverage cases are concerned, the underlying
cause test mandates a finding that either the manufacture and sale of asbestos-containing products
was the single occurrence or that the failure to warn of asbestos-containing products was the single
occurrence.” Thus, the court said, its decision to apply an “underlying cause test” required it to
*655  conclude that Truck and Kaiser reasonably intended to treat all asbestos bodily injury claims
as a single occurrence under the policies.


Additionally, the court said, there were significant practical problems with the approach of its prior
order: “Practically speaking, the roadblock in finding there were multiple occurrences based on
the number of products Kaiser produced is the difficulty (if not impossibility) in proving which
products resulted in exposure to the individual claimants. There also would be no reliable way
to determine what amounts paid to claimants could be allocated to a particular Kaiser product.
The complaints described in the claims matrix for the underlying ABIC illustrate this point.
The underlying ABIC generally do not attempt to link any claimant's asbestos injuries with any
specific Kaiser product or batch of products. Under these circumstances, coverage under the
policies could likely never be determined and [Kaiser] would be without the insurance for which
it bargained.” (Fn.omitted.)


The court concluded: “Upon reconsideration, the Court finds, as a matter of law, that the
manufacture and decision to place asbestos into products by the Kaiser entities constituted a single
occurrence under the applicable policies. Accordingly, the Court finds that Truck's primary policies
have been exhausted, and grants Truck's motion for summary adjudication.”


LMI filed a timely petition for writ of mandate. We issued an order to show cause, ordered
additional briefing and stayed all proceedings until further order of this court.
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LEGAL STANDARDS


[1]  A party is entitled to summary adjudication of a cause of action if there is no triable issue of
material fact and the matter can be adjudicated as a question of law. **160  (Code Civ. Proc., §
437c, subds. (c), (f)(1).) As with a motion for summary judgment, the court must view the evidence
and reasonable inferences from the evidence in the light most favorable to the opposing party.
(Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 843, 107 Cal.Rptr.2d 841, 24 P.3d 493;
Syngenta Crop Protection, Inc. v. Helliker (2006) 138 Cal.App.4th 1135, 1155, 42 Cal.Rptr.3d
191.) On appeal, we independently review the trial court's ruling and apply the same legal standard
that governs the trial court. (Colgan v. Leatherman Tool Group, Inc. (2006) 135 Cal.App.4th 663,
678, 38 Cal.Rptr.3d 36; Wiener v. Southcoast Childcare Centers, Inc. (2004) 32 Cal.4th 1138,
1142, 12 Cal.Rptr.3d 615, 88 P.3d 517.)


[2]  Although insurance contracts have special features, they are still contracts to which the
ordinary rules of contractual interpretation apply. *656   Foster–Gardner, Inc. v. National Union
Fire Ins. Co. (1998) 18 Cal.4th 857, 868, 77 Cal.Rptr.2d 107, 959 P.2d 265; Bank of the West
v. Superior Court (1992) 2 Cal.4th 1254, 1264, 10 Cal.Rptr.2d 538, 833 P.2d 545.) Thus, the
mutual intention of the contracting parties at the time the contract was formed governs. (Civ.Code,
§ 1636; Foster–Gardner, Inc., supra, 18 Cal.4th at p. 868, 77 Cal.Rptr.2d 107, 959 P.2d 265.)
We ascertain that intention solely from the written contract if possible, but also consider the
circumstances under which the contract was made and the matter to which it relates. (Civ.Code,
§§ 1639, 1647; American Alternative Ins. Corp. v. Superior Court (2006) 135 Cal.App.4th 1239,
1245, 37 Cal.Rptr.3d 918.) We consider the contract as a whole and interpret the language in
context, rather than interpret a provision in isolation. (Civ.Code, § 1641; American Alternative Ins.
Corp., supra, 135 Cal.App.4th at p. 1245, 37 Cal.Rptr.3d 918.) We interpret words in accordance
with their ordinary and popular sense, unless the words are used in a technical sense or a special
meaning is given to them by usage. (Civ.Code, § 1644; American Alternative Ins. Corp., supra,
135 Cal.App.4th at p. 1245, 37 Cal.Rptr.3d 918.)


[3]  [4]  [5]  A policy provision is ambiguous if it is capable of two or more reasonable
constructions. (Waller v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 18, 44 Cal.Rptr.2d 370,
900 P.2d 619; Bay Cities Paving & Grading, Inc. v. Lawyers' Mutual Ins. Co. (1993) 5 Cal.4th
854, 867, 21 Cal.Rptr.2d 691, 855 P.2d 1263.) In determining if a provision is ambiguous, we
consider not only the face of the contract but also any extrinsic evidence that supports a reasonable
interpretation. (Pacific Gas & E. Co. v. G.W. Thomas Drayage etc. Co. (1968) 69 Cal.2d 33, 37, 39–
40, 69 Cal.Rptr. 561, 442 P.2d 641.) Even apparently clear language may be found to be ambiguous
when read in the context of the policy and the circumstances of the case. (American Alternative
Ins. Corp., supra, 135 Cal.App.4th at p. 1246, 37 Cal.Rptr.3d 918, citing MacKinnon v. Truck Ins.
Exchange (2003) 31 Cal.4th 635, 652, 3 Cal.Rptr.3d 228, 73 P.3d 1205.)
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[6]  If policy language is ambiguous, an interpretation in favor of coverage is reasonable only
if it is consistent with the objectively reasonable expectations of the insured. (Bank of the West,
supra, 2 Cal.4th at p. 1265, 10 Cal.Rptr.2d 538, 833 P.2d 545.) Thus, the court must determine
whether the coverage under the policy that would result from such a construction is consistent
with the insured's objectively reasonable expectations. (Nissel v. Certain Underwriters at Lloyd's
of London (1998) 62 Cal.App.4th 1103, 1111–1112, 73 Cal.Rptr.2d 174.)


**161  DISCUSSION


The meaning of “occurrence” as it applies to asbestos injuries is an issue of first impression
in this state. Other states have considered the question, but *657  they have reached varying
conclusions. Some courts have held that “occurrence” in the asbestos-exposure context means the
manufacturer's decision to incorporate asbestos into its products, and thus they have concluded that
all asbestos injuries for which a defendant is responsible result from a single “occurrence.” (E.g.,
Greene, Tweed & Co., Inc. v. Hartford Acc. & Indem. Co. (E.D.Pa., Apr. 21, 2006, Civ. No. 03–
3637) 2006 WL 1050110 at pp. *3–*9; Liberty Mut. Ins. Co. v. Treesdale, Inc. (3d Cir.2005) 418
F.3d 330, 334–339; Westinghouse Elec. Corp. v. American Home Assurance Co. (N.J.Super.Ct.,
July 8, 2004, Nos. A–6706–01T5 & A–6720–01T5) 2004 WL 1878764 at pp. *27–*32; U.S.
Gypsum Co. v. Admiral Ins. Co. (1995) 268 Ill.App.3d 598, 205 Ill.Dec. 619, 643 N.E.2d 1226,
1257–1260; Owens–Illinois, Inc. v. United Ins. Co. (1993) 264 N.J.Super. 460, 625 A.2d 1, 21–
23; Colt Industries Inc. v. Aetna Cas. & Sur. Co. (E.D.Pa., Dec. 6, 1989, Civ.A. No. 87–4107)
1989 WL 147615 at pp. *5–*6; Air Products and Chemicals, Inc. v. Hartford Acc. and Indem.
Co. (E.D.Pa.1989) 707 F.Supp. 762, 772–774; Owens–Illinois, Inc. v. Aetna Cas. & Sur. Co.
(D.D.C.1984) 597 F.Supp. 1515, 1524–1528.) Other courts have held that the “occurrence” is the
claimant's unique asbestos exposure, and thus that each exposure is a separate occurrence. (E.g.,
In re Prudential Lines Inc. (2d Cir.1998) 158 F.3d 65, 79–83; Commercial Union Ins. Co. v. Porter
Hayden Co. (1997) 116 Md.App. 605, 698 A.2d 1167; Stonewall Ins. Co. v. Asbestos Claims
Management Corp. (2d Cir.1995) 73 F.3d 1178, 1212–1214; Cole v. Celotex Corp. (La.App.1991)
588 So.2d 376, 390–391.) Still other courts have said that the “occurrence” is the asbestos
exposure, but have held that claimants who were exposed to asbestos at approximately the same
time and place were injured by the same “occurrence.” (E.g., Fina, Inc. v. Travelers Indemnity Co.
(N.D.Tex.2002) 184 F.Supp.2d 547, 549–553; Metropolitan Life Ins. Co. v. Aetna Cas. & Sur. Co.
(2001) 255 Conn. 295, 765 A.2d 891, 896–909.)


Notwithstanding their profusion, none of the preceding opinions engages in the “thorough
examination of the policy language” California law requires. (TRB Investments, Inc. v. Fireman's
Fund Ins. Co. (2006) 40 Cal.4th 19, 27, 50 Cal.Rptr.3d 597, 145 P.3d 472.) Moreover, the
insurance contracts in those cases differ from the present contracts in significant ways, and while
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we recognize that consistent interpretation of standardized terms in insurance contracts promotes
clear understanding of future contracts, it “would be foolish ... to state as a matter of law that the
word ‘occurrence’ ... has the same meaning in all insurance contracts.” (Flintkote Co. v. General
Acc. Assur. Co. (N.D.Cal.2006) 410 F.Supp.2d 875, 887.) Therefore, although we have carefully
reviewed the out-of-jurisdiction cases cited by the parties, we do not rely on them to any significant
degree, but instead construe the insurance contracts solely on the basis of the policy language.


*658  I


THE APPLICABLE POLICY PROVISIONS


Truck issued CGL policies to Kaiser over 19 policy periods, from 1964 to 1983. An initial version
of the CGL policy was in effect from 1964 to 1973, and a second version was in effect from 1974
to 1983. The policy provisions relevant to the present petition are described below.


**162  A. The First Policy: 1964–1973
The CGL policy in effect from 1964 to 1973 (the 1964 policy) provided coverage for “all sums
which the Insured shall become legally obligated to pay as damages because of ... bodily injury.”
It further defined the scope of the coverage as follows.


Liability limits. The 1964 policy limited Truck's liability for bodily injury to $100,000 “each
person,” $300,000 “each occurrence,” and $300,000 “aggregate Products.” With regard to the
“each occurrence” limit, it further provided that “The limit of such liability stated in the
Declarations as applicable to ‘each occurrence’ is, subject to the above provision respecting each
person, the total limit of the Company's liability for all damages, including damages for care
and loss of services, arising out of bodily injury, sickness or disease, including death at any time
resulting therefrom, sustained by two or more persons in any one occurrence.” With regard to the
“aggregate Products” limit, it provided that “The limits of Bodily Injury liability and Property
Damage liability stated in the Declarations as ‘aggregate products' are respectively the total limits
of the Company's liability for all damages arising out of the products hazard during the twelve-
month period beginning with the effective date of the products hazard coverage....”


Effective January 30, 1971, the parties eliminated the aggregate product liability limit. The policy
continued to contain a “per occurrence” limit, which was increased to $500,000.


Deductible. Under the 1964 policy, Kaiser was responsible for the first $5,000 of loss for “each
occurrence ... regardless of the number of claims emanating therefrom.” A later policy, effective
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January 1, 1968, retained the $5,000 per occurrence deductible, but added an additional $15,000
products hazard deductible.


“Occurrence.” The policy defined “occurrence” as “an event or series of events or continuous or
repeated exposure to conditions which results in legal *659  liability, regardless of the number
of persons, vehicles or objects affected by such act or acts or omission. As respects the Products
Hazard, an occurrence shall be deemed to have taken place at the time of the injury or damage to
the claimant and not at the time of the act of the Insured giving rise to liability.”


Aggregation of claims. The policy provided for aggregating claims as follows: “All ... damages
arising out of one lot of goods or products prepared or acquired by the Named Insured or by another
trading under his name shall be considered as arising out of one occurrence.”


Policy period. The policy applied “only to occurrences which occur during the policy period.”


B. The Second Policy: 1974–1983
The parties made fundamental changes to the CGL policy in 1974. The relevant provisions of the
policies in effect from 1974 to 1983 (the 1974 policy) are as follows.


Liability limits. The 1974 policy contained a $500,000 “per occurrence” liability limit. Like its
immediate predecessor, it did not contain any aggregate limit, but instead provided that “There
is no limit to the number of occurrences for which claims may be made hereunder, however, the
limit of the Company's liability as respects any occurrence involving one or any combination of
the hazards or perils insured against shall not exceed the per occurrence limit designated in the
Declarations.”


**163  The parties restored aggregate limits effective April 1, 1980. The $1,500,000 aggregate
limit was “the total limit[ ] of the Company's liability for all damages arising out of the products
hazard and completed operations hazard during the twelve month period beginning with the
effective date of such coverage provided the personal injury or property damage occurs while the
policy is in force.” This change did not affect the per occurrence limit, which remained $500,000.


Deductible. The 1974 policy imposed a deductible of $5,000 for “each occurrence.” A January
1, 1976 endorsement increased the deductible to $50,000 per occurrence. In April 1981, the
deductible was increased again, to $100,000 per occurrence.


“Occurrence.” The policy defined “occurrence” as “an event, or continuous or repeated exposure
to conditions which results in personal injury or property damage during the policy period.”
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*660  Aggregation of claims. The policy provided that “All such exposure to substantially the
same general conditions existing at or emanating from each premises location shall be deemed
one occurrence.”


Policy period. The policy applied “only to occurrences during the policy period.”


II


THE CGL POLICIES ARE NOT REASONABLY SUSCEPTIBLE
OF THE CONCLUSION THAT ALL ASBESTOS BODILY INJURY


CLAIMS RESULTED FROM ONE “OCCURRENCE” OR THAT
THE POLICIES ARE EXHAUSTED AS A MATTER OF LAW


[7]  There is no dispute between the parties regarding the limits of Truck's liability for asbestos
injuries sustained from 1964 to January 1971 or April 1980 to 1983, when the policies contained
aggregate limits—i.e., limits on Truck's total liability for “all damages arising out of the products
hazard and completed operations hazard during the [policy year].” The sole dispute, instead,
concerns liability limits between January 1971 and April 1980, when the policies did not contain
any aggregate limits. Because during those years the only limitation on Truck's liability was the
“per occurrence” limit, Truck's potential liability for asbestos injuries is a direct function of the
number of “occurrences” deemed responsible for those injuries.


Kaiser and Truck contend, as the trial court concluded, that the relevant “occurrence” is Kaiser's
manufacture and distribution of asbestos products, which they contend is either an “event” or
“exposure to conditions.” They urge that all claimants' asbestos bodily injury claims result from a
single “occurrence,” i.e., “the continuous use of asbestos in a number of Kaiser's products without
warning.”


LMI contends, instead, that the relevant “occurrence” is injurious exposure to asbestos. Further,
LMI urges that each claimant's asbestos injury necessarily results from a separate occurrence
because “[t]he alleged asbestos injuries at issue were proximately caused by exposures to Kaiser
products that took place at different times, at different places, and under different circumstances.”


For the reasons that follow, we conclude that, as used in these policies, “occurrence” means
injurious exposure to asbestos. We further conclude that all asbestos exposures cannot be treated
as a single “occurrence” under the *661  aggregation provisions. However, on the present record
we cannot determine how many occurrences are responsible for the tens of thousands of claims
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asserted against Kaiser; thus, we do not conclude, as LMI urges us **164  to do, that each injurious
exposure to asbestos necessarily is a separate occurrence.


A. The “Occurrence” Is Each Claimant's Asbestos Exposure, Not Kaiser's Manufacture
and Distribution of Asbestos Products


1. The Policy Language Defining “Occurrence”
The policies define “occurrence” in the disjunctive: an event or continuous or repeated exposure to
conditions. Thus, to be an “occurrence,” Kaiser's manufacture and distribution of asbestos products
must be either an “event” or “exposure to conditions.” As we now explain, it is neither.


“An event.” Real parties suggest that “event” is a “broad[ ] term[ ]” that properly includes “
‘anything that happens.’ ” Thus, they contend, Kaiser's “intentional act[ ]” of including asbestos
in its products is an “event” within the policy language.


We do not agree. As LMI correctly notes, the plain meaning of “event” is a discrete happening
that occurs at a specific point in time. (E.g., Random House Webster's College Dict. (1992) p. 463
[event: “something that occurs in a certain place during a particular interval of time”].) Thus, for
example, while an explosion or series of related explosions is an “event” or “series of events,” 30
years of manufacturing activities cannot properly be so characterized.


[8]  This plain meaning analysis is reinforced by the drafting history of the form CGL policies
from which Truck's policies were derived. The history, “while not determinative, may properly be
used by courts as an aid to discern the meaning of disputed policy language.” (MacKinnon v. Truck
Ins. Exchange, supra, 31 Cal.4th 635, 653, 3 Cal.Rptr.3d 228, 73 P.3d 1205.) Before the 1960's, the
form CGL policy provided coverage for injuries “caused by accident.” (16 Appleman on Insurance
2d (Holmes ed.1996) § 117.1, p. 206; 9A Couch on Insurance (3d ed.2005) § 129:3, p. 129–9.)
The underwriting intent of the “caused by accident” policies, as explained by the Legal Committee
of the National Bureau of Casualty Underwriters (NBCU), was to “ ‘require one identifiable
event’ ” to trigger coverage. (Robinson, The Best of Intentions: Drafting the 1966 Occurrence,
and 1973 Pollution Exclusion Policy Language (PLI Comm. Law & Practice Course Handbook
Series) (1994) 690 PLI/Comm 565, 578–579.) In other words, the drafters intended the “caused
by accident” policies to cover traditional traumatic injury cases, but not to cover injuries from
continuous or *662  repeated exposure to conditions: “ ‘[C]aused by accident policy language
is designed to include sickness and disease from an identifiable event (such as typhoid resulting
from drinking contaminated water), but not to include sickness and disease from exposure over
periods of time and which is not attributable to an identifiable event (such as silicosis), and usually
would be so interpreted.’ ” (Id. at p. 579, quoting minutes of Nov. 2, 1939 meeting of NBCU Legal
Committee.)
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In the early 1940's, the Joint Forms Committee, a joint committee of the NBCU and the Mutual
Insurance Rating Bureau, issued a memorandum recommending that “caused by accident” policies
be endorsed to include coverage for continuous or repeated exposure bodily injury claims. (Id. at
pp. 575–576, 580.) Consistent with that recommendation, the NBCU promulgated an exposure
endorsement in 1950. (Id. at p. 581.) The endorsement substituted “occurrence” for “accident,”
and it defined “occurrence” using language nearly identical to the language of the Truck/Kaiser
policy: “ ‘ “Occurrence” means an event, or continuous or repeated exposure to conditions, which
unexpectedly **165  causes injury during the policy period.’ ” (Id. at p. 582.)


Based on the plain meaning of the policy language, bolstered by the drafting history, we conclude
that the parties did not understand or intend “event” to mean “ ‘anything that happens,’ ”
including “the conscious inclusion of asbestos in products manufactured and distributed by the
policyholder.” If the parties had so intended, the “continuous or repeated exposure” clause would
have been entirely superfluous, because any “exposure” for which a policyholder could be held
liable necessarily would result from an “event.” (See Boghos v. Certain Underwriters at Lloyd's
of London (2005) 36 Cal.4th 495, 503, 30 Cal.Rptr.3d 787, 115 P.3d 68 [effect of Civ.Code, §
1641, “is to disfavor constructions of contractual provisions that would render other provisions
surplusage”]; Farmers Ins. Exchange v. Knopp (1996) 50 Cal.App.4th 1415, 1421, 58 Cal.Rptr.2d
331 [“contracts, including insurance contracts, are to be construed to avoid rendering terms
surplusage”].) Instead, we conclude that the parties intended “event” to mean an identifiable, single
injury-causing episode—an “accident” under the older CGL form—as distinct from “continuous
or repeated exposure.”


Manufacture and distribution of asbestos products over 30 years cannot reasonably be
characterized as an “event,” as we understand that term to have been used in the policies, because
it is not a single episode. Instead, it is an ongoing course of conduct. Accordingly, the “event”
prong of the occurrence definition does not apply here.


“Exposure to conditions.” Real parties contend, alternatively, that Kaiser's manufacture and
distribution of asbestos products is “continuous *663  or repeated exposure to conditions” and,
thus, is an “occurrence” under the policies. We do not agree. It unreasonably strains the plain
language of the policies to characterize manufacture and distribution of products as “conditions”
to which claimants were exposed. We find persuasive the reasoning expressed by two trial courts
that interpreted similar policy language in asbestos-related litigation. (See Coordinated Asbestos
Ins. Coverage Cases (S.F.Super.Ct., Jan. 25, 1990, JCCP No. 1072, at p. 11) [“It unreasonably
strains the plain language of the policy to characterize asbestos products which were shipped from
Fibreboard plants as ‘conditions' ”]; see also Fina, Inc. v. Travelers Indemnity Co., supra, 184
F.Supp.2d at p. 552[“[I]t is difficult to accept the contention that a failure to protect [from the
dangers of asbestos] was a ‘condition’ to which all claimants were repeatedly or continuously
‘exposed.’ Such an interpretation places considerable strain on the plain and ordinary meaning of



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0103718465&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0103718465&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0103718465&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0103718465&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=DA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006956812&pubNum=0004645&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2006956812&pubNum=0004645&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1641&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000200&cite=CACIS1641&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996257900&pubNum=0003484&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996257900&pubNum=0003484&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002109685&pubNum=0004637&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=RP&fi=co_pp_sp_4637_552&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_552 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002109685&pubNum=0004637&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=RP&fi=co_pp_sp_4637_552&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4637_552 





London Market Insurers v. Superior Court, 146 Cal.App.4th 648 (2007)
53 Cal.Rptr.3d 154, 07 Cal. Daily Op. Serv. 309, 2007 Daily Journal D.A.R. 396


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 16


the terms ‘condition’ and ‘exposure’ ”].) Contrary to real parties, we conclude that the “conditions”
to which claimants were exposed were the asbestos fibers released from Kaiser's products. This
interpretation does not strain the policy language. To the contrary, it is the most natural reading
of that language.


2. Other Policy Provisions
In addition to the “occurrence” definition, other provisions of the CGL policies—which we
properly consider, because contractual language “ ‘ “must be construed in the context of that
instrument as a whole” ’ ” (Foster–Gardner, Inc., supra, 18 Cal.4th at p. 868, 77 Cal.Rptr.2d 107,
959 P.2d 265)—reinforce the conclusion that “occurrence” means claimants' asbestos exposure,
not Kaiser's manufacture or distribution of asbestos products.


The products hazard definition. The 1964 policy defined “products hazard” as “goods or products
manufactured, sold, **166  handled or distributed by the Named Insured or by others trading
under his name, if the occurrence or accident occurs after possession of such goods or products
has been relinquished to others by the Named Insured or by others trading under his name and if
such occurrence or accident occurs away from premises owned, rented or controlled by the Named
Insured.”


As used in this clause, neither manufacture nor distribution can be an “occurrence” because both
necessarily occur before—not after—a product is relinquished by the manufacturer or distributor.
Indeed, it is difficult to understand in what sense a product is “a product” prior to its manufacture.
No such challenges are presented if “occurrence” means an injury-causing event, because such
an event logically can occur away from the manufacturing premises after a product has been
purchased.


*664  The products hazard deemer. The 1964 policy provided that “As respects the Products
Hazard, an occurrence shall be deemed to have taken place at the time of the injury or damage
to the claimant and not at the time of the act of the Insured giving rise to liability.” This clause
is unintelligible if the “occurrence” is the manufacture of the injury-causing product, because the
manufacture could take place “at the time of the injury only if the injury happened during the
manufacturing process.” As we have just noted, however, manufacturing injuries are excluded
from the policy's definition of “products hazard,” which embraces only injuries that occur away
from the insured's premises after possession of such goods or products has been relinquished to
others.


The timing clause. The 1974 policy applied “only to occurrences during the policy period” that
“result[ed] in personal injury or property damage during the policy period.” In other words, there
was coverage only where both the occurrence and the injury occurred in the same policy period.
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Interpreting “occurrence” to mean the “manufacture and distribution of asbestos-containing
products” would create significant coverage gaps because there would be no coverage for injuries
caused in one policy period by products manufactured in a prior policy period. Such gaps are
fundamentally inconsistent with a “comprehensive” (or “ultra comprehensive”) liability policy,
and real parties have not cited any evidence that the parties intended such gaps. (See MacKinnon
v. Truck Ins. Exchange, supra, 31 Cal.4th 635, 654, 3 Cal.Rptr.3d 228, 73 P.3d 1205 [purpose
of CGL policies is “ ‘ “to provide the insured with the broadest spectrum of protection against
liability for unintentional and unexpected personal injury or property damage arising out of the
conduct of the insured's business” ’ ”].)


In contrast, interpreting “occurrence” to mean asbestos exposure eliminates these gaps because
it provides coverage during every policy period in which injury occurs, regardless of when the
product was manufactured. This interpretation thus is consistent with the kind of “comprehensive”
coverage we believe Kaiser thought it was purchasing and Truck thought it was providing.


The notice clause. Both versions of the policy require that in the event of an occurrence, “written
notice shall be given by or on behalf of the Insured to the Company ... as soon as practicable
after the manager of the insurance department of the Named Insured has knowledge of an event or
occurrence which, in [his or her] opinion ... is likely to result in a claim under this policy.” Such
notice “shall contain particulars sufficient to identify the Insured and also reasonably obtainable
information respecting the time, place and **167  circumstances of the occurrence, and name and
address of the injured and of available witnesses.”


*665  As another court has noted with reference to a similar policy, this provision uses
“occurrence” “in the sense of ‘accident’: an unforeseen event that causes injury to one or more
persons, or to property.” (Flintkote Co. v. General Acc. Assur. Co., supra, 410 F.Supp.2d at p.
892.) Manufacture and distribution of asbestos products is not an unforeseen event, but rather is
“better characterized as [a] business decision[ ].” (Ibid.) It would be nonsensical to require Kaiser
to provide “written notice ... as soon as practicable” of its business decision to sell asbestos, and
it would be equally nonsensical to require Kaiser to provide the “time, place and circumstances”
of its asbestos manufacturing or the “name and address” of “witnesses” to such manufacturing.
Moreover, only a seer would be able to determine that the manufacturing of a product is “likely
to result in a claim” under a particular insurance policy.


The assistance and cooperation clause. The policies provide that “The Insured shall not, except at
his own cost, voluntarily make any payment, assume any obligation or incur any expense, except ...
for emergency medical and surgical relief to others at the time of the occurrence.” Implicit in
this clause is the parties' expectation that an “occurrence” may cause injuries requiring medical
or surgical attention. It thus reinforces our conclusion that the parties understood “occurrence” to
mean an injury-producing event, not routine manufacture or distribution. 3
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3 In the trial court and in this proceeding, real parties cited extrinsic evidence that they
contended supported their interpretation of the relevant policies. We have not considered
that evidence here. “The test of admissibility of extrinsic evidence to explain the meaning
of a written instrument is not whether it appears to the court to be plain and unambiguous
on its face, but whether the offered evidence is relevant to prove a meaning to which the
language of the instrument is reasonably susceptible.” (Pacific Gas & E. Co. v. G.W. Thomas
Drayage etc. Co., supra, 69 Cal.2d at p. 37, 69 Cal.Rptr. 561, 442 P.2d 641.) Because we have
concluded that the policy language is not reasonably susceptible of real parties' proffered
interpretation, the extrinsic evidence real parties offer is not relevant to our analysis.


3. California Law
Real parties urge that notwithstanding the policy language, “occurrence” must mean Kaiser's
manufacture and distribution of asbestos products because California law defines “occurrence” as
the underlying or remote cause of an alleged injury, not the immediate cause. Thus, they suggest,
because Kaiser's manufacturing and distribution is “the single underlying cause of [asbestos bodily
injury claims],” it necessarily is the relevant “occurrence.”


We do not agree. As we have said, under California law our primary guide to determining the
obligations created by insurance contracts is the language of the contracts themselves. (TRB
Investments, Inc. v. Fireman's Fund Ins. Co., supra, 40 Cal.4th at p. 27, 50 Cal.Rptr.3d 597, 145
P.3d 472 [intent of the parties to an insurance contract *666  is “ ‘to be inferred, if possible,
solely from the written provisions of the contract’ ”]; AIU Ins. Co. v. Superior Court (1990) 51
Cal.3d 807, 822, 274 Cal.Rptr. 820, 799 P.2d 1253 [same].) Thus, even if other courts had held
that “occurrence” means “underlying cause” in other insurance contracts with different provisions,
those holdings would be largely irrelevant to our decision.


Moreover, nearly every case real parties cite was decided long after the present **168  policies
were entered. 4  As a result, those cases could not have informed the parties' understanding
of “occurrence” when they entered into the policies and, thus, they are not material to our
determination. (E.g., TRB Investments, Inc., supra, 40 Cal.4th at p. 27, 50 Cal.Rptr.3d 597, 145
P.3d 472 [“ ‘Under statutory rules of contract interpretation, the mutual intention of the parties at
the time the contract is formed governs interpretation’ ” (emphasis added) ]; Cedars–Sinai Medical
Center v. Shewry (2006) 137 Cal.App.4th 964, 979, 41 Cal.Rptr.3d 48, citing Civ.Code, § 1636 [“
‘The basic goal of contract interpretation is to give effect to the parties' mutual intent at the time of
contracting ’ ” (emphasis added) ]; Roddenberry v. Roddenberry (1996) 44 Cal.App.4th 634, 645–
646, 51 Cal.Rptr.2d 907 [events long after parties' divorce “had no relevance to the question of
what the parties intended by the language used in their 1969 settlement agreement and judgment”];
Thomas v. Buttress & McClellan, Inc. (1956) 141 Cal.App.2d 812, 816, 297 P.2d 768 [“The intent
of the parties to a contract is to be ascertained as of the time the contract was made, not some
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later date. [Citations.] Subsequent unforeseen events cannot be allowed to control in arriving at
that intent.”].)


4 The sole exception, Hyer v. Inter–Insurance Exchange, etc. (1926) 77 Cal.App. 343,
246 P. 1055—which interpreted “accident,” not “occurrence,” and did so in the context
of two closely related automobile accidents—does not come close to standing for the
sweeping proposition that “occurrence” necessarily means underlying cause. There, a driver
negligently collided first with one car and then, immediately thereafter, with a second car.
The court did not conclude, as real parties suggest, that “when determining whether multiple
injuries or claims arose from one or more occurrences, California courts look to the conduct
of the insured which caused/gave rise to liability.” All it held was that the per accident policy
limit applied because the injuries resulted from a “continuous sequence of events”: “Here
the assured's liability to the owner of each of the two automobiles damaged in the collisions
accrued from one act of negligence on the part of the assured's servant, namely, the negligent
operation of the Marmon car which caused it to collide first with the Overland and then with
the Cadillac. This act of negligence, the one cause which set in motion all that followed, was
the proximate cause of both collisions.” (Id. at pp. 351, 346–347, 246 P. 1055.)


Finally, contrary to real parties' contentions, none of the cited cases stands for the proposition that
“occurrence” necessarily means “remote” cause of injury, rather than immediate cause. It is true,
as real parties urge, that several California cases have held “occurrence” means the “cause” (or
“underlying cause”) of an injury, not the injury or claim itself. (E.g. *667  Caldo Oil Co. v. State
Water Resources Control Bd. (1996) 44 Cal.App.4th 1821, 1828, 52 Cal.Rptr.2d 609; Whittaker
Corp. v. Allianz Underwriters, Inc. (1992) 11 Cal.App.4th 1236, 1242–1243, 14 Cal.Rptr.2d
659.) But these cases do not consider whether “occurrence” means remote cause (manufacture of
asbestos products) or immediate cause (exposure to asbestos fibers), and thus they do not guide
our decision. 5


5 We echo the observation of the Flintkote court that “the finding that ‘occurrence’ in the
context of asbestos-related injuries refers to an exposure to asbestos fibers does not eliminate
the distinction drawn in the policy between occurrences and injuries.... [A]n exposure to
asbestos fibers is not an injury; rather, the harm done to the body as a result of the exposure
is the injury.” (Flintkote Co. v. General Acc. Assur. Co., supra, 410 F.Supp.2d at p. 894.)


State Farm Fire & Casualty Co. v. Elizabeth N. (1992) 9 Cal.App.4th 1232, 12 Cal.Rptr.2d 327, for
example, considered the limits of an insurer's liability for damages suffered by three children who
were repeatedly molested while in the care of **169  the insured, a daycare provider. Although
there, as here, the central issue was how many “occurrences” caused claimant's injuries, the court
had no occasion to decide whether “occurrence” meant “remote” or “immediate” cause because
the parties stipulated that the “occurrence” was the insured's asserted negligent supervision—the
“remote” cause of injury—not the “immediate” acts of molestation. (Ibid.)
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Whittaker Corp. v. Allianz Underwriters, Inc., supra, 11 Cal.App.4th 1236, 14 Cal.Rptr.2d 659,
also does not support real parties' contention that “occurrence” means remote cause. Indeed,
Whittaker is not an “occurrence” case at all. The only issue there was which of several CGL policies
was triggered by a series of related products liability claims. That issue, the court explained, was
entirely distinct from the number of occurrences: “The number of relevant occurrences for the
purpose of interpreting the per occurrence limitation of liability is different from the question of
when the relevant occurrence happens for the purpose of determining if there is coverage at all, or
whether coverage should be allocated to a particular policy period.” (Id. at p. 1242, 14 Cal.Rptr.2d
659.)


EOTT Energy Corp. v. Storebrand Internat. Ins. Co. (1996) 45 Cal.App.4th 565, 52 Cal.Rptr.2d
894 (EOTT) arguably comes the closest to equating “occurrence” with “remote cause,” but it too
is not decisive. There, the insured suffered a $1.5 million loss as the result of over 650 thefts of
its petroleum products. (Id. at p. 568, 52 Cal.Rptr.2d 894.) The insurer asserted that each theft
was a separate “occurrence,” while the insured contended that the multiple thefts were part of an
organized conspiracy and, thus, constituted a single occurrence. (Id. at pp. 568–571, 52 Cal.Rptr.2d
894.) The Court of Appeal reversed the trial court's grant of summary judgment for the insurer,
holding that it could not conclude, as a matter of law, that there were multiple occurrences. (Id.
at p. 578, 52 Cal.Rptr.2d 894.) It noted that the policy did not define “occurrence” and that the
term must be interpreted consistent with the insured's objectively reasonable expectations. (Id. at
p. 575, 52 Cal.Rptr.2d 894.) It concluded: *668  “In our view, EOTT's objectively reasonable
expectation would embrace the conclusion that multiple claims, all due to the same cause or a
related cause, would be considered a single loss to which a single deductible would apply.” (Ibid.)
Although EOTT thus holds that “occurrence” can mean underlying cause, it does not suggest that
it necessarily has that meaning. To the contrary, the case is clear that it “must interpret the term
‘occurrence’ ‘in context, with regard to its intended function in the policy.’ ” (Id. at p. 575, 52
Cal.Rptr.2d 894, italics added.) 6


6 None of the other cases real parties cite suggests that California applies a “remote cause”
test. Chemstar, Inc. v. Liberty Mut. Ins. Co. (C.D.Cal.1992) 797 F.Supp. 1541, 1546–
1547, affirmed (9th Cir.1994) 41 F.3d 429, held that “occurrence” meant the “cause” of
homeowners' property damage claims, not the property damage itself, but it did not address
the “remote” or “immediate” cause question. State Farm Fire & Cas. Co. v. Kohl (1982)
131 Cal.App.3d 1031, 182 Cal.Rptr. 720 is even farther afield. There, the court held that an
insured was covered by both his automobile and homeowner's policies for claims that he
negligently caused a motorcycle accident and then further injured the victim by negligently
dragging her from the street (id. at p. 1039, 182 Cal.Rptr. 720); it has no application to the
present petition.
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Therefore, none of the cases real parties cite holds, as they suggest, that “when determining whether
multiple injuries or claims arose from one or more occurrences, California courts look to the
conduct of the insured which caused/gave rise **170  to liability.” Indeed, none of these cases
purports to do anything more than interpret the language of the particular policies at issue, as
California law requires. They do not alter our conclusion that as used in the present CGL policies,
“occurrence” means asbestos exposure that results in bodily injury, not Kaiser's manufacture and
distribution of asbestos products.


B. The Plain Language of the Policies Precludes Treating All Claimants' Asbestos
Exposure as Resulting from a Single “Occurrence”


[9]  [10]  For the reasons discussed in the prior section, we cannot agree with the trial court that,
as a matter of law, “occurrence” means Kaiser's manufacture and distribution of asbestos products.
That conclusion is not fully dispositive of the present petition, however, because “[a]lthough the
trial court may grant summary judgment on one basis, this court may affirm the judgment under
another[;] ... it reviews the ruling, not the rationale.” (Salazar v. Southern Cal. Gas Co. (1997)
54 Cal.App.4th 1370, 1376, 63 Cal.Rptr.2d 522; see also Modern Development Co. v. Navigators
Ins. Co. (2003) 111 Cal.App.4th 932, 938, 4 Cal.Rptr.3d 528, citing Lucas v. Pollock (1992) 7
Cal.App.4th 668, 673, 8 Cal.Rptr.2d 918 [“We must affirm the judgment if it is correct under any
theory of law applicable to the case”].)


*669  Therefore, we now consider the second issue raised by the petition: Whether the policy
language—specifically, the policies' aggregation provisions—permits the thousands of individual
asbestos exposures to be deemed a single “occurrence.” For the reasons that follow, we conclude
that they cannot be so deemed.


1. The “One Lot” Provision
The sole aggregation provision of the 1964 policy provided that multiple injuries would be
treated as resulting from a single occurrence if the injuries “ar[ose] out of one lot of goods or
products prepared or acquired by the Named Insured or by another trading under his name.” This
provision is nearly identical to a form CGL provision promulgated by the NBCU prior to 1966,
which was intended by the drafters to limit the insurer's liability for products claims. (Nachman,
The New Policy Provisions for General Liability Insurance (June 1965) pp. 10–11 (New Policy
Provisions).) 7


7 The NBCU eliminated this provision when it redrafted the form CGL policy in 1966.
According to a principal drafter, the provision was eliminated because “The problem in many
cases in determining what constituted one lot of goods or products made retention of this
language untenable. Reliance will be placed upon the aggregate limit to establish a cut-off



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997108641&pubNum=3484&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997108641&pubNum=3484&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003534934&pubNum=7047&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003534934&pubNum=7047&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992112032&pubNum=0003484&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992112032&pubNum=0003484&originatingDoc=I39a36cc09fda11dbb38df5bc58c34d92&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





London Market Insurers v. Superior Court, 146 Cal.App.4th 648 (2007)
53 Cal.Rptr.3d 154, 07 Cal. Daily Op. Serv. 309, 2007 Daily Journal D.A.R. 396


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 22


of coverage in the kind of catastrophic incidents where the batch clause had been expected
to be effective.” (New Policy Provisions, supra, p. 11.)


This provision precludes treating all asbestos claims as a single “occurrence.” On its face, the
provision aggregates only injuries that result from “one lot of goods or products,” not injuries from
multiple product lots. There is absolutely no evidence that all of the asbestos claims against Kaiser
derive from a single lot of asbestos products. Indeed, Kaiser concedes that they do not: “The ABIC
claims against Kaiser do not arise out of one lot of Kaiser-manufactured products. Rather, they
arise out of multiple products, made, packaged and distributed over many years.”


Real parties urge that the inapplicability of the “one lot” provision is not dispositive because it
“[does not] purport[ ] to preclude a single occurrence for multiple claims” where it does not apply.
We do not agree. If the policies could be read, as real parties suggest, to permit aggregation **171
of claims whether or not they are addressed by the policies' only aggregation provision, then that
provision is meaningless: Any injuries could be deemed to result from a single occurrence, whether
or not they result from “one lot of goods or products.” Such an interpretation violates the well-
established rule disfavoring constructions of contractual provisions that render other provisions
surplusage. (See Boghos v. Certain Underwriters at Lloyd's of London, supra, 36 Cal.4th at p.
503, 30 Cal.Rptr.3d 787, 115 P.3d 68 [effect of Civ.Code, § 1641, “is to disfavor constructions
of contractual provisions that *670  would render other provisions surplusage”]; Farmers Ins.
Exchange v. Knopp, supra, 50 Cal.App.4th at p. 1421, 58 Cal.Rptr.2d 331 [“contracts, including
insurance contracts, are to be construed to avoid rendering terms surplusage”].)


Real parties also suggest that the “one lot” provision does not apply here because it concerns only
nonconforming products, not design defects. Real parties do not identify anything in either the
policy language or the drafting history that supports that interpretation. Instead, they contend only
that it would make no sense to aggregate claims by “lot” where the alleged defects are not lot-
specific, but instead infect multiple lots or multiple products. Perhaps not, but we cannot alter
the language in a contract because we question its wisdom or efficacy. The “lot” terminology, in
hindsight, may not have been a desirable way to aggregate product defect claims—especially in the
case of defects of the magnitude presented by the present asbestos claims—but it is the language
the contracting parties chose. We cannot rewrite it. (Powerine Oil Co., Inc. v. Superior Court
(2005) 37 Cal.4th 377, 392, 33 Cal.Rptr.3d 562, 118 P.3d 589 [“we do not rewrite any provision
of any contract, including the standard policy underlying any individual policy, for any purpose”];
Rodriguez v. American Technologies, Inc. (2006) 136 Cal.App.4th 1110, 1122, 39 Cal.Rptr.3d 437
[“While we may question the wisdom of the parties' choice, ... the parties were free to choose their
[contractual provisions]. The court will not rewrite their contract.”]; Wyandotte Orchards, Inc. v.
Oroville–Wyandotte Irrigation Dist. (1975) 49 Cal.App.3d 981, 986–987, 123 Cal.Rptr. 135 [“the
courts cannot rewrite a contract to avoid difficulty or hardship”].)
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Our conclusion that the “one lot” clause applies equally to nonconforming products and design
defects is not altered by the court's contrary conclusion in Diamond Shamrock Chemicals Co.
v. Aetna Cas. & Sur. Co. (1992) 258 N.J.Super. 167, 609 A.2d 440, 480. There, the court
acknowledged that similar policy language did not on its face exclude design defects, but it
concluded that such an exclusion nonetheless should be read into the language. According to the
court: “The intent of the parties in adding the batch clause to the policies was to minimize the
number of occurrences in order to maximize coverage. If the batch clause is interpreted to require
aggregation of deductibles to correspond with the number of lots distributed, it will run counter
to the parties' intent.” (Ibid.)


We do not agree with the court's analysis. While it is indisputable that the parties intended by the
“one lot” clause to aggregate claims in some fashion, it does not follow that the parties intended
that claims would be aggregated to most effectively limit the insurer's liability. Rather, the clause's
language *671  suggests that the parties intended to aggregate only some claims—i.e., those
arising out of “one lot of goods or products.” 8


8 By so concluding, we are not suggesting that the provision is unambiguous. To the contrary,
we believe that the clause is ambiguous as applied to the facts of this case. (See Home Ins.
Co. v. Aetna Cas. & Sur. Co. (2d Cir.1976) 528 F.2d 1388 [material fact issues as to meaning
of and intent behind “one lot” clause, precluding summary judgment].)


**172  2. The “Same General Conditions” Provision
The 1974 policy eliminated the “one lot” provision and replaced it with the following: “All ...
exposure to substantially the same general conditions existing at or emanating from each premises
location shall be deemed one occurrence.” This provision is not reasonably susceptible of the
conclusion that all asbestos claims against Kaiser resulted from one occurrence: Since the Kaiser
products at issue were manufactured at 10 different facilities at various times, we cannot reasonably
conclude that they “emanated from” a single premises location.


As with the “one lot” clause, real parties contend that the “same general conditions” clause is
not exclusive, and thus that multiple claims may be treated as resulting from a single occurrence
even if they are not within that clause. According to real parties, to conclude that claims cannot be
deemed to result from a single occurrence unless they emanate from the same premises location
“necessarily adds the phrase[ ] ‘and no other situation shall constitute one occurrence.’ The clause
does not say that, nor can it reasonably be read to impliedly include such a limitation—at least not
without rewriting the clause and changing its purpose.” Again, we cannot agree. If the policies can
be read to permit aggregation of claims whether or not they result from “exposure to substantially
the same general conditions existing at or emanating from each premises location,” then the
provision is reduced to surplusage, in violation of established California contract interpretation
rules.
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Real parties also contend that the “same general conditions” clause applies only to premises
coverage, not products liability coverage, and thus is inapplicable here. This interpretation is not
required by the plain language of the clause and real parties suggest no extrinsic support for it. In
any event, even if the clause does not apply to products claims, real parties fare no better because
no other provision of the insurance contracts permits aggregation of claims. Thus, were we to
conclude that the “same general conditions” clause does not apply to the products liability claims
against Kaiser, it would only reinforce our conclusion that those claims are not the result of a
single “occurrence.”


*672  CONCLUSION


For all the foregoing reasons, we conclude that the plain language of the policies is not
susceptible of the conclusion that Kaiser's manufacture and distribution of asbestos products is
an “occurrence.” Rather, we find that the relevant “occurrence” is injurious exposure to asbestos
products. Further, we find that the aggregation provisions preclude treating all asbestos exposure as
resulting from a single annual occurrence. Thus, the grant of summary adjudication was improper.


We caution the parties, however, that by reversing the grant of summary adjudication we have not
concluded, as LMI suggests, that the number of occurrences necessarily is equal to the number of
asbestos claimants. As we have indicated, the number of “occurrences” turns on the meaning of
the “one lot” clause in the 1964 policy, and the “same general conditions” clause of the 1974—an
issue we have not fully **173  resolved. 9  Moreover, the present factual record is too limited to
allow us to make any judgments about how the many claims against Kaiser should be aggregated.


9 We note that the relevant policy provisions apparently derived from standard policies
promulgated by insurance industry bureaus in the 1940's through the 1960's. Although there
appears to be a detailed drafting history of these provisions, the parties have not provided it
to us or the trial court. (E.g., Anderson, History of Disputed Provisions of the 1966 Standard
Form Comprehensive General Liability Insurance Policy, Drafting History, Sales History
and Historical Review of Commentators (PLI Litig. & Admin. Practice Course Handbook
Series) (1989) 369 PLI/Lit 203, 213–214 [“The industry-wide organizations kept extensive
minutes of deliberations, documentation of changes and suggested changes which are still
in the [Insurance Services Office] files at its headquarters in New York and in the custody
of its law firm in Chicago”]; Robinson, The Best of Intentions, supra, 565, 585 [detailing
drafting history as relevant to pollution exclusion].) The parties also have not provided us
with evidence of any negotiations between Truck and Kaiser prior to the adoption of either
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policy. Thus, we do not have the benefit of extrinsic evidence that may be extremely helpful
in determining what the disputed policy provisions mean.


In short, while it is clear that the policies anticipated that claims would be aggregated in some
fashion, how the aggregation provisions apply will depend on the nature of the claims. The facts
of each claim will determine whether the number of occurrences is limited by either the “one lot”
clause or the “same general conditions” clause. On remand, it will be up to Truck to demonstrate
to the trial court that these clauses apply to aggregate particular claims.


DISPOSITION


Let a peremptory writ of mandate issue directing respondent superior court to vacate the January
10, 2006 order granting Truck's motion for summary *673  adjudication and to enter a new order
denying that motion. The stay is dissolved. The parties are to bear their own costs incurred in this
writ proceeding.


We concur: WILLHITE, Acting P.J., and MANELLA, J.


All Citations


146 Cal.App.4th 648, 53 Cal.Rptr.3d 154, 07 Cal. Daily Op. Serv. 309, 2007 Daily Journal D.A.R.
396


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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9 Cal.5th 215
Supreme Court of California.


MONTROSE CHEMICAL CORPORATION of California, Petitioner,
v.


The SUPERIOR COURT OF LOS ANGELES COUNTY, Respondent;
Canadian Universal Insurance Company, Inc., et al., Real Parties in Interest.


S244737
|


April 6, 2020
|


As Modified May 27, 2020


Synopsis
Background: Insured insecticide manufacturer, which entered into partial consent decrees to
pay for environmental cleanup, brought action against insurers providing excess comprehensive
general liability insurance, seeking declaration that insured could select manner to allocate its
liabilities. The Superior Court, Los Angeles County, No. BC005158, Elihu M. Berle, J., granted
insurers' motion for summary adjudication. Insured appealed. The Second District Court of
Appeal, 14 Cal.App.5th 1306, 222 Cal.Rptr.3d 748, affirmed. Insured's petition for further review
was granted.


[Holding:] The Supreme Court, Kruger, J., held that excess policies did not require “horizontal
exhaustion,” but rather allowed “vertical exhaustion.”


Reversed and remanded.


Procedural Posture(s): Petition for Discretionary Review; On Appeal; Motion for Summary
Adjudication; Complaint for Declaratory Relief.


West Headnotes (13)


[1] Insurance Primary and excess insurance, in general
“Primary insurance” refers to the first layer of coverage, whereby liability attaches
immediately upon the happening of the occurrence that gives rise to liability.
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5 Cases that cite this headnote


[2] Insurance Primary and excess insurance, in general
“Excess insurance” refers to indemnity coverage that attaches upon the exhaustion of
underlying insurance coverage for a claim.


9 Cases that cite this headnote


[3] Insurance Primary and excess insurance, in general
An excess insurer's coverage obligation begins once a certain level of loss or liability is
reached; that level is generally referred to as the attachment point of the excess policy.


8 Cases that cite this headnote


[4] Insurance Commencement and Duration of Coverage
There is no requirement that the conditions giving rise to the damage or injury themselves
occur within the insurance policy period in order for potential liability coverage to arise.


[5] Insurance Continuous acts and injuries;  trigger
A liability insurer's obligation to pay is triggered if specified harm is caused by an included
occurrence, so long as at least some such harm results within the policy period; it extends
to all specified harm caused by an included occurrence, even if some such harm results
beyond the policy period.


[6] Insurance Continuous acts and injuries;  trigger
The “all sums” rule means that insurers are responsible for defending the insured for all
claims that involved the triggering damage in a continuous injury case; as long as the
policyholder is insured at some point during the continuing damage period, the insurers'
indemnity obligations persist until the loss is complete, or terminates.


[7] Insurance Contribution Among Insurers
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In a contribution action, an insurer that paid more than its share in the initial coverage
action can seek reimbursement from other insurers that were obligated to indemnify or
defend the same loss or claim.


1 Cases that cite this headnote


[8] Insurance Equitable subrogation
Insurance In general;  rights or "shoes" of insured
The doctrine of equitable subrogation allows an insurer to stand in the shoes of the insured
and recover from third parties that are liable to the insured for a loss that the insurer both
insured and paid.


[9] Insurance Intention
The goal in construing insurance contracts, as with contracts generally, is to give effect
to the parties' mutual intentions.


2 Cases that cite this headnote


[10] Insurance Rules of Construction
If language of an insurance contract is clear and explicit, it governs.


1 Cases that cite this headnote


[11] Insurance Ambiguity in general
Insurance Reasonable expectations
If the terms of an insurance contract are ambiguous, that is, susceptible of more than
one reasonable interpretation, courts interpret them to protect the objectively reasonable
expectations of the insured.


4 Cases that cite this headnote


[12] Insurance Ambiguity, Uncertainty or Conflict
If an ambiguity is not resolved by interpreting an insurance contract to protect the
objectively reasonable expectations of the insured, courts may then resort to the rule that
ambiguities are to be resolved against the insurer.



https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ia2c61390784811ea99df8ae889484d86&headnoteId=205071601900720220822111130&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ia2c61390784811ea99df8ae889484d86&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k3513(3)/View.html?docGuid=Ia2c61390784811ea99df8ae889484d86&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ia2c61390784811ea99df8ae889484d86&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k3523(1)/View.html?docGuid=Ia2c61390784811ea99df8ae889484d86&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ia2c61390784811ea99df8ae889484d86&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k1811/View.html?docGuid=Ia2c61390784811ea99df8ae889484d86&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ia2c61390784811ea99df8ae889484d86&headnoteId=205071601900920220822111130&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ia2c61390784811ea99df8ae889484d86&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217XIII(G)/View.html?docGuid=Ia2c61390784811ea99df8ae889484d86&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ia2c61390784811ea99df8ae889484d86&headnoteId=205071601901020220822111130&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ia2c61390784811ea99df8ae889484d86&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k1808/View.html?docGuid=Ia2c61390784811ea99df8ae889484d86&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ia2c61390784811ea99df8ae889484d86&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k1817/View.html?docGuid=Ia2c61390784811ea99df8ae889484d86&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=Ia2c61390784811ea99df8ae889484d86&headnoteId=205071601901120220822111130&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=Ia2c61390784811ea99df8ae889484d86&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k1832/View.html?docGuid=Ia2c61390784811ea99df8ae889484d86&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Montrose Chemical Corporation v. Superior Court of Los..., 9 Cal.5th 215 (2020)
460 P.3d 1201, 260 Cal.Rptr.3d 822, 20 Cal. Daily Op. Serv. 2969...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 4


4 Cases that cite this headnote


[13] Insurance Scope of coverage
Excess comprehensive general liability insurance policies, which provided that each policy
was excess to other insurance available to insured whether or not other insurance was
specifically listed in policy's schedule of underlying insurance, did not require “horizontal
exhaustion,” which would have required insured to exhaust all lower layer excess coverage
across all relevant policy periods before accessing any higher layer coverage, but rather
allowed “vertical exhaustion,” which allowed insured to access any higher layer excess
policy once it exhausted directly underlying excess policy covering same period, where
case involved continuous injury in which all primary insurance was exhausted.


Witkin Library Reference: 2 Witkin, Summary of Cal. Law (11th ed. 2017) Insurance,
§ 215 [Continuous Trigger Rule.]


5 Cases that cite this headnote


**1202  ***824  Second Appellate District, Division Three, B272387, Los Angeles County
Superior Court, BC005158, Elihu Berle, Judge


Attorneys and Law Firms


Latham & Watkins, Brook B. Roberts, John M. Wilson and Drew T. Gardiner, San Diego, for
Petitioner.


Morgan Lewis & Bockius, Michel Y. Horton, Los Angeles, Jeffrey S. Raskin, Thomas M. Peterson,
San Francisco, Paul A. Zevnik and David S. Cox, Los Angeles, for ITT LLC and Santa Fe Braun,
Inc., as Amici Curiae on behalf of Petitioner.


No appearance for Respondent.


Gibson, Dunn & Crutcher, Theodore J. Boutrous, Jr., Julian W. Poon, Jeremy S. Smith, Los
Angeles, and Madeleine F. McKenna for Real Parties in Interest Continental Casualty Company,
Columbia Casualty Company, American Centennial Insurance Company and Lamorak Insurance
Company.


Sinnott, Puebla, Campagne & Curet, Kenneth H. Sumner and Lindsey A. Morgan, San Francisco,
for Real Parties in Interest AIU Insurance Company, American Home Assurance Company,
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Granite State Insurance Company, Landmark Insurance Company, Lexington Insurance Company,
National Union Fire Insurance Company of Pittsburgh, PA, and New Hampshire Insurance
Company.


Sinnott, Puebla, Campagne & Curet, Randolph P. Sinnott, Mary E. Gregory, Los Angeles; Cozen
O'Conner and John Daly for Real Party in Interest Zurich International (Bermuda) Ltd.


Duane Morris, Max H. Stern and Jessica E. La Londe, San Francisco, for Real Party in Interest
American Centennial Insurance Company.


Craig & Winkelman and Bruce H. Winkelman, Berkeley, for Real Party in Interest Munich
Reinsurance America, Inc.


Selman & Breitman, Ilya A. Kosten, Kelsey C. Start; Barbanel & Treuer and Alan H. Barbanel,
Los Angeles, for Real Parties in Interest Transport Insurance Company and Lamorak Insurance
Company.


Selman & Breitman and Elizabeth M. Brockman, Los Angeles, for Real Party in Interest Federal
Insurance Company.


Berkes, Crane, Robinson & Seal, Steven M. Crane and Barbara S. Hodous, Los Angeles, for Real
Parties in Interest Continental Casualty Company and Columbia Casualty Company.


Lewis Brisbois Bisgaard & Smith, Peter L. Garchie and James P. McDonald, San Diego, for Real
Party in Interest Employers Mutual Casualty Company.


Barber Law Group and Bryan M. Barber, San Francisco, for Real Party in Interest Employers
Insurance of Wausau.


McCurdy & Fuller, Kevin G. McCurdy, San Carlos, and Vanci Y. Fuller, Covina, for Real Parties
in Interest Everest Reinsurance Company and MT. McKinley Insurance Company.


Chamberlin & Keaster, Chamberlin Keaster & Brockman, Kirk C. Chamberlin, Michael
Denlinger, Encino, and Kevin J. Schettig for Real Party in Interest Providence Washington
Insurance Company.


Tressler, Linda Bondi Morrison, Irvine, and Ryan B. Luther for Real Party in Interest Allstate
Insurance Company.


Archer Norris, Andrew J. King, Walnut Creek, GailAnn Y. Stargardter; Tressler and Charles R.
Diaz, Los Angeles, for Real Parties in Interest Fireman's Fund Insurance Company and National
Surety Corporation.
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Opinion


Opinion of the Court by Kruger, J.


***825  **1203  *221  Montrose Chemical Corporation of California (Montrose) was sued for
causing continuous environmental damage in the Los Angeles *222  area between 1947 and 1982
and subsequently entered into partial consent decrees to resolve various claims. Montrose now
seeks to tap its liability insurance to cover amounts it owes in connection with those claims. For
each policy year from 1961 to 1985, Montrose had secured primary insurance and multiple layers
of excess insurance. This case concerns the sequence in which Montrose may access the excess
insurance policies covering this period.


Montrose argues it is entitled to coverage under any relevant policy once it has exhausted directly
underlying excess policies for the same policy period. The insurers, by contrast, argue that
Montrose may call on an excess policy only after it has exhausted every lower level excess
policy covering the relevant years. Reading the insurance policy language in light of background
principles of insurance law, and considering the reasonable expectations of the parties, we agree
with Montrose: It is entitled to access otherwise available coverage under any excess policy once
it has exhausted directly underlying excess policies for the same policy period. An insurer called
on to provide indemnification may, however, seek reimbursement from other insurers that would
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have been liable to provide coverage under excess policies issued for any period in which the
injury occurred.


***826  **1204  I.


We have previously recounted the basic facts underlying this dispute. (See Montrose Chemical
Corp. v. Superior Court (1993) 6 Cal.4th 287, 292–294, 24 Cal.Rptr.2d 467, 861 P.2d 1153.) To
summarize, Montrose manufactured the insecticide dichloro-diphenyl-trichloroethane (DDT) at
its facility in Torrance from 1947 to 1982. In 1990, the United States and the State of California
sued Montrose for environmental contamination allegedly caused by Montrose's operation of this
facility. Montrose entered into partial consent decrees in which it agreed to pay for environmental
cleanup. To meet its obligations, Montrose has now expended millions of dollars—Montrose
represents the total is more than $100 million—and asserts that its anticipated future liability could
approach or exceed this amount.


[1]  [2]  [3] Montrose purchased primary and excess comprehensive general liability insurance
to cover its operations at the Torrance facility from defendant insurers between 1961 and 1985.
Primary insurance refers to the first layer of coverage, whereby “liability attaches immediately
upon the happening of the occurrence that gives rise to liability.” (Olympic Ins. Co. v. Employers
Surplus Lines Ins. Co. (1981) 126 Cal.App.3d 593, 597, 178 Cal.Rptr. 908.) Excess insurance, by
contrast, “refers to indemnity coverage that attaches upon the exhaustion of underlying insurance
coverage for a claim.” (County of San Diego v. Ace Property & Casualty Ins. Co. (2005) 37 Cal.4th
406, 416, fn. 4, 33 Cal.Rptr.3d 583, 118 P.3d 607.) An *223  excess insurer's coverage obligation
begins once a certain level of loss or liability is reached; that level is generally referred to as the
“attachment point” of the excess policy. (Rest., Liability Insurance, § 39, com. d, p. 338.) Here, 40
insurers collectively issued more than 115 excess policies during the 1961 to 1985 period, which
collectively provide coverage sufficient to indemnify Montrose's anticipated total liability.


Montrose and the insurers, which are the real parties in interest here, 1  agree the dispute before this
court presents no issue about the exhaustion of Montrose's ***827  primary insurance. Further,
the parties have stipulated to the relevant language found in the excess policies. 2  Specifically,
each policy provides that Montrose must exhaust the limits of its underlying insurance coverage
before there will be coverage under the policy. The policies describe the applicable underlying
coverage in four main ways:


1 The real party insurers are: Continental Casualty Company and Columbia Casualty
Company, joined by AIU Insurance Company; Allstate Insurance Company (solely as
successor in interest to Northbrook Excess and Surplus Insurance Company); American
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Centennial Insurance Company; American Home Assurance Company; Federal Insurance
Company; Employers Insurance of Wausau; Everest Reinsurance Company (as successor
in interest to Prudential Reinsurance Company); Fireman's Fund Insurance Company;
General Reinsurance Corporation; Granite State Insurance Company; Lamorak Insurance
Company (formerly known as OneBeacon America Insurance Company, as successor in
interest to Employers Commercial Union Insurance Company of America, The Employers
Liability Assurance Corporation, Ltd., and Employers Surplus Lines Insurance Company);
Employers Mutual Casualty Company; Landmark Insurance Company; Lexington Insurance
Company; Mt. McKinley Insurance Company (as successor in interest to Gibraltar Casualty
Company); Munich Reinsurance America, Inc. (formerly known as American Re-Insurance
Company); National Surety Corporation; National Union Fire Insurance Company of
Pittsburgh, PA; New Hampshire Insurance Company; North Star Reinsurance Corporation;
Providence Washington Insurance Company (as successor by way of merger to Seaton
Insurance Company, formerly known as Unigard Security Insurance Company, formerly
known as Unigard Mutual Insurance Company); Transport Insurance Company (as successor
in interest to Transport Indemnity Company); Westport Insurance Corporation (formerly
known as Puritan Insurance Company, formerly known as The Manhattan Fire and Marine
Insurance Company); Zurich International (Bermuda), Ltd.
Insurers Travelers Casualty and Surety Company (formerly known as Aetna Casualty and
Surety Company) and The Travelers Indemnity Company opposed Montrose on independent
grounds and filed a separate answering brief.


2 The record does not contain complete copies of every policy between Montrose and the
insurers. Instead, the parties have identified the terms of these policies that they believe are
sufficient to resolve this dispute. The parties agree the various policies use different language
that all communicates the same exhaustion requirement in different ways.


**1205  1. Some policies contain a schedule of underlying insurance listing all of the underlying
policies in the same policy period by insurer name, policy number, and dollar amount.


*224  2. Some policies reference a specific dollar amount of underlying insurance in the same
policy period and a schedule of underlying insurance on file with the insurer.


3. Some policies reference a specific dollar amount of underlying insurance in the same policy
period and identify one or more of the underlying insurers.


4. Some policies reference a specific dollar amount of underlying insurance that corresponds with
the combined limits of the underlying policies in that policy period.


In a variety of ways, the excess policies also provide that “other insurance” must be exhausted
before the excess policy can be accessed. Relevant examples include the following:
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• Some policies provide that they will “indemnify the insured for the amount of loss which is
in excess of the applicable limits of liability of the [scheduled] underlying insurance,” and
then define “loss” as “the sums paid as damages in settlement of a claim or in satisfaction of
a judgment for which the insured is legally liable, after making deductions for all recoveries,
salvages and other insurances (whether recoverable or not) other than the underlying
insurance and excess insurance purchased specifically to be in excess of this policy.” (Italics
added.)


• Some policies state that the insurer is liable for “the ultimate net loss in excess of the retained
limit” and define “retained limit” to mean, among other things, the “total of the applicable
limits of the underlying policies listed in [a schedule] [and] the applicable limits of any other
underlying insurance collectible by the insured.” (Italics added.)


• Under a “Loss Payable” provision, one policy provides it will pay “any ultimate net loss,”
which is separately defined as “the sums paid in settlement of losses for which the Insured
is liable after making deductions for all recoveries, salvages and other insurance (other than
recoveries under the underlying insurance, policies of co-insurance, or policies specifically
in excess hereof).” (Italics added.)


• Under a “Limits” provision, some policies provide that “the insurance afforded under this
policy shall apply only after all underlying insurance has been exhausted.” (Italics added.)


• One policy states that “[i]f other valid and collectible insurance with any other insurer is
available to the Insured covering a loss also covered by *225  this policy, other than insurance
that is in excess of the insurance afforded by this policy, the insurance afforded by this policy
shall be in excess of and ***828  shall not contribute with such other insurance.” (Italics
added.)


Montrose and the insurers disagree whether these clauses—which we will collectively call “other
insurance” clauses—require Montrose to exhaust other insurance coverage from other policy
periods. This dispute dates to 1990, when Montrose first sued its insurers to resolve various
coverage disputes, but the relevant filing for our purposes occurred in 2015, when Montrose's fifth
amended complaint asserted a new cause of action seeking the following declaration:


“a. In order to seek indemnification under the Defendant Insurers' excess policies, Montrose need
only establish that its liabilities are sufficient to exhaust the underlying policy(ies) in the same
policy period, and is not required to establish that all policies insuring Montrose in every policy
period (including policies issued to cover different time periods both before and after the policy
period insured by the targeted policy) with limits of liability less than the attachment point of the
targeted policy, have been exhausted; and
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“b. Montrose may select the manner in which [to] allocate its liabilities across the policy(ies)
covering such losses.”


The rule Montrose proposes in its amended complaint is a rule of “vertical exhaustion” or “elective
stacking,” whereby it may access **1206  any excess policy once it has exhausted other policies
with lower attachment points in the same policy period. The insurers, in contrast, each of which
has issued an excess policy to Montrose in one of the triggered policy years, argue for a rule of
“horizontal exhaustion,” whereby Montrose may access an excess policy only after it has exhausted
other policies with lower attachment points from every policy period in which the environmental
damage resulting in liability occurred. The parties filed cross-motions for summary adjudication
of this issue. 3


3 One set of insurers, Travelers Casualty and Surety Company and The Travelers Indemnity
Company (collectively, Travelers), opposed Montrose's motion for summary adjudication
for two independent reasons. First, Travelers argued that Montrose's requested declaration
would entitle Montrose to indemnification without actually exhausting the relevant
underlying insurance, as required by the terms of the Travelers policies. Travelers further
argued that California law did not apply to their policies. Because the Court of Appeal
concluded for other reasons that Montrose was not entitled to summary adjudication, it did
not address the issues raised by Travelers. We did not grant review of either question, as
discussed at part II.D., post.


The trial court denied Montrose's motion and granted the insurers' motion, holding that the excess
policies required horizontal exhaustion in the context *226  of this multiyear injury. The court
concluded there is a “ ‘well-established rule that horizontal exhaustion should apply in the absence
of policy language specifically describing and limiting the underlying insurance.’ ” Montrose
filed a petition for a writ of mandate, which the Court of Appeal summarily denied. We granted
Montrose's petition for review and transferred the case to the Court of Appeal with instructions to
issue an order to show cause why the relief Montrose sought should not be granted.


The Court of Appeal affirmed the trial court's denial of Montrose's motion for summary
adjudication and affirmed in part the trial court's grant of the insurers' parallel motion. (Montrose
Chemical Corp. v. Superior Court (2017) 14 Cal.App.5th 1306, 1321, 1338, 222 Cal.Rptr.3d
748 (Montrose II).) The court concluded that the plain language of many of the excess policies
purchased by Montrose provide that they “attach not upon exhaustion of lower layer ***829
policies within the same policy period, but rather upon exhaustion of all available insurance.” (Id.
at p. 1327, 222 Cal.Rptr.3d 748.)
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Shortly after the Court of Appeal published its opinion in this case, another Court of Appeal
disagreed with its reasoning in State of California v. Continental Ins. Co. (2017) 15 Cal.App.5th
1017, 223 Cal.Rptr.3d 716. The court in that case determined that vertical exhaustion was
appropriate given the relevant policy language and our case law. (Id. at pp. 1031–1037, 223
Cal.Rptr.3d 716.)


We granted review in this case to determine whether vertical exhaustion or horizontal exhaustion
is required when continuous injury occurs over the course of multiple policy periods for which
an insured purchased multiple layers of excess insurance. Reading the relevant policy language
in light of background principles of insurance law and considering the parties' reasonable
expectations, we conclude that a rule of vertical exhaustion is appropriate. Under that rule, the
insured has access to any excess policy once it has exhausted other directly underlying excess
policies with lower attachment points, but an insurer called upon to indemnify the insured's
loss may seek reimbursement from other insurers that issued policies covering relevant policy
periods. 4


4 Because the question is not presented here, we do not decide when or whether an insured
may access excess policies before all primary insurance covering all relevant policy periods
has been exhausted.


II.


A.


[4] We begin our analysis with a few background insurance law principles specific to the
continuous or “long-tail” injury at issue here, where *227  damage occurs over multiple policy
periods. (See State of California v. Continental Ins. Co. (2012) 55 Cal.4th 186, 195–196, 145
Cal.Rptr.3d 1, 281 P.3d 1000 (Continental).) In a much earlier iteration of this case, we noted “the
settled rule” is that “an insurer on the risk when continuous or **1207  progressively deteriorating
damage or injury first manifests itself remains obligated to indemnify the insured for the entirety
of the ensuing damage or injury,” up to the policy's limit. (Montrose Chemical Corp. v. Admiral
Ins. Co. (1995) 10 Cal.4th 645, 686, 42 Cal.Rptr.2d 324, 913 P.2d 878, italics added (Montrose I).)
“There is no requirement that ... the conditions giving rise to the damage or injury ... themselves
occur within the policy period in order for potential liability coverage to arise.” (Ibid.) Extending
this logic to the continuous injury context, we held that “bodily injury and property damage
which is continuous or progressively deteriorating throughout several policy periods is potentially
covered by all policies in effect during those periods.” (Id. at p. 689, 42 Cal.Rptr.2d 324, 913 P.2d
878.) This principle is also known as the “continuous injury trigger of coverage.” (Ibid.)
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[5] In Aerojet-General Corp. v. Transport Indemnity Co. (1997) 17 Cal.4th 38, 57, 70 Cal.Rptr.2d
118, 948 P.2d 909 (Aerojet), we illustrated the principle with an example: If an insured company
discharges a hazardous substance that causes property damage in the amount of $100,000 each year
for a span of 30 years, a $1 million insurance policy that is purchased for the first year of that 30-
year span would be required to pay the insured the full $1 million limit for indemnification. Even
though the damage traceable to the policy year in which the insurance policy was in effect only
amounted to $100,000, ***830  the insurer is liable for all damages. As we explained, the insurer's
obligation to pay is “triggered if specified harm is caused by an included occurrence, so long as at
least some such harm results within the policy period.” (Id. at p. 56, 70 Cal.Rptr.2d 118, 948 P.2d
909, fn.omitted, citing Montrose I, supra, 10 Cal.4th at pp. 669–673, 42 Cal.Rptr.2d 324, 913 P.2d
878.) “It extends to all specified harm caused by an included occurrence, even if some such harm
results beyond the policy period.” (Aerojet, at pp. 56–57, 70 Cal.Rptr.2d 118, 948 P.2d 909.)


[6] This “all sums” rule, as we described it in Aerojet, means that “insurers [a]re responsible for
defending the insured for all claims that involved the triggering damage” in a continuous injury
case; “as long as the policyholder is insured at some point during the continuing damage period,
the insurers' indemnity obligations persist until the loss is complete, or terminates.” (Continental,
supra, 55 Cal.4th at p. 197, 145 Cal.Rptr.3d 1, 281 P.3d 1000, citing Aerojet, supra, 17 Cal.4th
at p. 71, 70 Cal.Rptr.2d 118, 948 P.2d 909; see Continental, at p. 200, 145 Cal.Rptr.3d 1, 281
P.3d 1000 [under all sums allocation, insurers must “pay all sums for property damage attributable
to the [polluted] site, up to their policy limits, if applicable, as long as some of the continuous
property damage occurred while each policy was ‘on the loss’ ”].) We adopted this rule because,
contrary to Aerojet's stylized example, “[i]t is often ‘virtually impossible’ for an insured to prove
what specific damage occurred *228  during each of the multiple consecutive policy periods in
a progressive property damage case.” (Id. at p. 196, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) “If such
evidence were required, an insured who had procured insurance coverage for each year during
which a long-tail injury occurred likely would be unable to recover.” (Ibid.) The all sums approach,
we explained, “best reflects the insurers' indemnity obligations under the respective policies, the
insured's expectations, and the true character of the damages that flow from a long-tail injury.” (Id.
at p. 200, 145 Cal.Rptr.3d 1, 281 P.3d 1000.)


[7]  [8] Finally, recognizing that the limits of any one policy may be insufficient to cover the
entire liability resulting from a continuous injury, we concluded in Continental that the insured
may seek indemnification from every policy that covered a portion of the loss, up to the full limits
of each policy. (Continental, supra, 55 Cal.4th at p. 200, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) This
“all-sums-with-stacking indemnity principle,” we said, “properly incorporates the Montrose [I]
continuous injury trigger of coverage rule and the Aerojet all sums rule, and ‘effectively stacks the
insurance coverage from different policy periods to form one giant “uber-policy” with a coverage
limit equal to the sum of all purchased insurance policies.’ ” (Id. at p. 201, 145 Cal.Rptr.3d 1, 281
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P.3d 1000.) “ ‘[T]his approach treats all the triggered insurance as though it were purchased in one
policy **1208  period’ ” and recognizes “the uniquely progressive nature of long-tail injuries that
cause progressive damage throughout multiple policy periods.” (Ibid.) Importantly, “the insured
has immediate access to the insurance it purchased.” (Ibid.) The insurers can then sort out their
proportional share through actions for equitable contribution or subrogation. (Id. at p. 200, 145
Cal.Rptr.3d 1, 281 P.3d 1000; see Continental Cas. Co. v. Zurich Ins. Co. (1961) 57 Cal.2d 27,
37, 17 Cal.Rptr. 12, 366 P.2d 455.) 5


5 In a contribution action, an insurer that paid more than its share in the initial coverage
action can seek reimbursement from other insurers that were obligated to indemnify or
defend the same loss or claim. (Fireman's Fund Ins. Co. v. Maryland Casualty Co. (1998) 65
Cal.App.4th 1279, 1293, 77 Cal.Rptr.2d 296.) The doctrine of equitable subrogation allows
an insurer to stand in the shoes of the insured and recover from third parties that are liable
to the insured for a loss that the insurer both insured and paid. (Id. at pp. 1291–1292, 77
Cal.Rptr.2d 296.) As a general matter, these types of actions allow insurers to apportion
liability for losses among themselves after the insured has been indemnified.


***831  Having adopted an all-sums-with-stacking approach to the coverage of long-tail injuries,
we are now presented with a follow-on question: In what order may an insured access excess
policies from different policy periods to cover liability arising from long-tail injuries? To illustrate
the parties' competing approaches, consider a hypothetical company that caused property damage
over three years that resulted in $90 million of damage. Further imagine that in each of these three
years, the company had purchased primary insurance with a $10 million limit and two layers of
excess insurance, each providing an additional $10 million of coverage:


*229
Year 1
 


Year 2
 


Year 3
 


$50 million
 
$40 million
 
$30 million
 


Policy 2A
 


Policy 2B
 


Policy 2C
 


$20 million
 


Policy 1A
 


Policy 1B
 


Policy 1C
 


$10 million
 


Primary Insurance
 


Primary Insurance
 


Primary Insurance
 


We are tasked with deciding between two proposed methods by which these six excess insurance
policies might be stacked after the primary insurance has been exhausted to cover the $90 million
liability in a way that “ ‘treats all the triggered insurance as though it were purchased in one policy
period.’ ” (Continental, supra, 55 Cal.4th at p. 201, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) Under
the insurers' proposed rule of horizontal exhaustion, the insured would have to exhaust all of its
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lower layer excess coverage across all relevant policy periods before accessing any of its higher
layer coverage:


***832  **1209
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Under Montrose's proposed rule of vertical exhaustion, in contrast, an insured would be permitted
to access any higher layer excess policy once it has exhausted the directly underlying excess policy
covering the same period:
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***833  Which approach applies depends on the terms of the parties' agreement. We therefore
begin by looking, as we must, to the language of the *230  insurance policies at issue. (Minkler
v. Safeco Ins. Co. of America (2010) 49 Cal.4th 315, 321, 110 Cal.Rptr.3d 612, 232 P.3d 612
(Minkler); **1210  AIU Ins. Co. v. Superior Court (1990) 51 Cal.3d 807, 822–823, 274 Cal.Rptr.
820, 799 P.2d 1253.)
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B.


[9]  [10]  [11]  [12] “The principles governing the interpretation of insurance policies in
California are well settled. ‘Our goal in construing insurance contracts, as with contracts generally,
is to give effect to the parties' mutual intentions. [Citations.] “If contractual language is clear and
explicit, it governs.” [Citations.] If the terms are ambiguous [i.e., susceptible of more than one
reasonable interpretation], we interpret them to protect “ ‘the objectively reasonable expectations
of the insured.’ ” ’ ” (Minkler, supra, 49 Cal.4th at p. 321, 110 Cal.Rptr.3d 612, 232 P.3d 612.)
If these rules do not resolve an ambiguity, we may then “ ‘resort to the rule that ambiguities are
to be resolved against the insurer.’ ” (Ibid.)


[13] The parties' dispute centers on the meaning of the “other insurance” clauses in the excess
insurance policies. These clauses provide, in a variety of ways, that each policy shall be excess to
other insurance available to the insured, whether or not the other insurance is specifically listed
in the policy's schedule of underlying insurance. The insurers argue that these clauses call for a
rule of horizonal exhaustion because they restrict indemnification from any excess policy until the
insured has exhausted all other available insurance—which, in a case of long-tail injury, means
every policy with a lower attachment point from every policy period triggered by the continuous
injury.


Although the insurers' interpretation is not an unreasonable one, it is not the only possible
interpretation of the policy language. 6  The “other insurance” clauses at issue clearly require
exhaustion of underlying insurance, but none clearly or explicitly states that Montrose must
exhaust insurance with lower attachment points purchased for different policy periods. Policies
that disclaim coverage for amounts covered by “other underlying insurance,” or require exhaustion
of “all underlying insurance,” for example, could fairly be *231  read to refer only to other directly
underlying insurance in the same policy period that was not specifically identified in the schedule
of underlying insurance, anticipating that the scheduled underlying insurance may later be replaced
or supplemented with different policies.


6 Nor, contrary to the insurers' suggestion, has this interpretation already been adopted in
California cases. The insurers invoke various cases interpreting “other insurance” clauses
in other settings, but none addresses the question here: whether “other insurance” clauses
require horizontal exhaustion of excess insurance policies in cases involving long-tail injury.
(See, e.g., Legacy Vulcan Corp. v. Superior Court (2010) 185 Cal.App.4th 677, 689–690,
110 Cal.Rptr.3d 795 [addressing defense obligations of a policy providing both excess
and “umbrella” defense coverage]; Peerless Cas. Co. v. Continental Cas. Co. (1956) 144
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Cal.App.2d 617, 625–626, 301 P.2d 602 [excess insurer not required to contribute when
insurance settlement was prorated across two primary insurers and at least one primary policy
remained unexhausted].)


Other formulations require deductions for, in the words of one set of representative policies, all
“other insurances (whether recoverable or not) other than the underlying insurance and excess
insurance purchased specifically to be in excess of this policy.” (Italics added.) If this language
were read to apply to insurance purchased ***834  for other policy periods, it could fairly be
understood to require the exhaustion of every other insurance policy at every attachment point—not
merely, as the insurers' theory of horizontal exhaustion would have it, excess policies from other
policy periods that contain lower attachment points. The insurers do not advance this expansive
reading, however; they contend that the reference to “other insurance,” properly understood, means
“other underlying insurance”—that is, only excess insurance with lower attachment points from all
relevant policy periods. The insurers do not explain why the reference is not properly understood
to mean “other directly underlying insurance”—that is, a requirement that the insured exhaust only
excess insurance with lower attachment points from the same policy period. This is one clue that
the plain language of these clauses is not adequate to resolve the dispute in the insurers' favor.


Consideration of the traditional use of “other insurance” clauses reinforces our doubts about
the insurers' interpretation. As **1211  we have previously explained, “ ‘[h]istorically, “other
insurance” clauses were designed to prevent multiple recoveries when more than one policy
provided coverage for a particular loss.’ ” (Dart Industries, Inc. v. Commercial Union Ins. Co.
(2002) 28 Cal.4th 1059, 1079, 124 Cal.Rptr.2d 142, 52 P.3d 79 (Dart).) They have not generally
been understood as dictating a particular exhaustion rule for policyholders seeking to access
successive excess insurance policies in cases of long-tail injury.


In Dart, we considered the meaning of an “other insurance” clause in a different context. There, the
policyholder had acquired successive primary policies covering multiple decades and subsequently
sought defense and indemnity from one of its primary insurers for a continuous injury during that
time even though the policy provided by that insurer had been lost or destroyed. (Dart, supra, 28
Cal.4th at pp. 1064–1065, 124 Cal.Rptr.2d 142, 52 P.3d 79.) The policyholder was able to prove
the material terms of the policy, but the insurer argued that its contractual obligations may have
been relieved or reduced by an “other insurance” clause in the lost policy, pointing to the other
policies purchased for the period during which the injury occurred. (Id. at p. 1078, 124 Cal.Rptr.2d
142, 52 P.3d 79.) We rejected this argument, explaining that reliance on an “other insurance”
clause could *232  not be used to “defeat the insurer's obligations altogether.” (Id. at p. 1079,
124 Cal.Rptr.2d 142, 52 P.3d 79.) In other words, the insurer in Dart could not simply invoke the
possibility of an “other insurance” clause to escape its coverage obligations. We reasoned, in a
passage the parties have focused on here: “ ‘[A]pportionment among multiple insurers must be
distinguished from apportionment between an insurer and its insured. When multiple policies are
triggered on a single claim, the insurers' liability is apportioned pursuant to the “other insurance”
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clauses of the policies [citation] or under the equitable doctrine of contribution [citations]. That
apportionment, however, has no bearing upon the insurers' obligations to the policyholder. ... The
insurers' contractual obligation to the policyholder is to cover the full extent of the policyholder's
liability (up to the policy limits).’ ” (Id. at p. 1080, 124 Cal.Rptr.2d 142, 52 P.3d 79, quoting
Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co. (1996) 45 Cal.App.4th 1, 105–
106, 52 Cal.Rptr.2d 690.)


The parties dispute whether Dart meant to set out a categorical view of the meaning of “other
insurance” clauses in cases of continuous injury and whether that view forecloses the insurers'
proposed interpretation of the “other insurance” clauses in ***835  the distinct context we
confront here. Citing Dart, Montrose asserts that the “other insurance” clauses are relevant
to contribution actions between insurers but not to coverage actions between insurers and
policyholders. (See State of California v. Continental Ins. Co., supra, 15 Cal.App.5th at p. 1032,
223 Cal.Rptr.3d 716.) We need not rely on any such categorical rule in this case, however; it is
enough to observe that Dart undermines the insurers' claim that the “other insurance” clauses
clearly and explicitly call for a rule of horizontal exhaustion.


In rejecting the insurer's claim in Dart, we emphasized that “other insurance” clauses have not
traditionally been used to address questions concerning the obligation of successive insurers to
indemnify policyholders for a continuously manifesting injury (a question which, as Dart reminds
us, “is a separate issue from the obligations of the insurers to each other” (Dart, supra, 28 Cal.4th
at p. 1080, 124 Cal.Rptr.2d 142, 52 P.3d 79)). (Id. at p. 1078, fn. 6, 124 Cal.Rptr.2d 142, 52
P.3d 79.) Elaborating on the same point, the Restatement explains that “other insurance” clauses
have generally been used to address “[a]llocation questions with respect to overlapping concurrent
policies.” (Rest., Liability Insurance, supra, § 40, com. c, p. 345, italics added.) Consistent with this
understanding, most courts to address the issue have found that “other insurance” clauses are not
aimed at governing the proper allocation of liability among successive insurers in cases of long-tail
injury or the appropriate sequence in which a policyholder may access its insurance across several
policy periods. (Id., § 41, com. j, p. 361; see In re Viking Pump, Inc. (2016) 27 N.Y.3d 244, 266 [33
N.Y.S.3d 118, 131, 52 N.E.3d 1144, 1157] [holding that “other insurance” clauses do not mandate
horizontal exhaustion under all sums allocation, and explaining **1212  that *233  “ ‘other
insurance’ clauses ‘apply when two or more policies provide coverage during the same period, and
they serve to prevent multiple recoveries from such policies’ .... [O]ther insurance clauses are not
implicated in situations involving successive—as opposed to concurrent—insurance policies”];
see also Steadfast Insurance Co. v. Greenwich Ins. (2019) 385 Wis.2d 213, 228, [922 N.W.2d
71, 79] [“ ‘The accepted meaning of “other insurance” provisions does not include application to
successive insurance policies.’ ”]; Ohio Cas. Ins. Co. v. Unigard Ins. Co. (2012) 268 P.3d 180, 184
[“ ‘[O]ther insurance’ provisions do not apply to successive insurers.”]; Boston Gas Co. v. Century
Indem. Co. (2009) 454 Mass. 337, 361, [910 N.E.2d 290, 308] [“ ‘[O]ther insurance’ clauses simply
reflect a recognition of the many situations in which concurrent, not successive, coverage would
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exist for the same loss.”]; Benjamin Moore & Co. v. Aetna Casualty (2004) 179 N.J. 87, 843 A.2d
1094, 1101 [“ ‘[O]ther insurance’ clauses, which are provisions typically designed to preclude
a double recovery when multiple, concurrent policies provide coverage for a loss[,] ... [are] not
generally applicable in the continuous-trigger context where successive rather than concurrent
policies [are] at issue.”].) Given the generally understood purpose of “other insurance” clauses,
it is difficult to read the clauses here as a clear and explicit direction to adopt a requirement of
horizontal exhaustion in cases of long-tail injury.


While the “other insurance” clauses do not speak clearly to the question before us, other aspects
of the insurance policies strongly suggest that the exhaustion requirements were meant to apply
to directly underlying insurance and not to insurance purchased for other policy periods. First and
most obviously, the excess policies explicitly state their attachment point, generally by referencing
a specific dollar ***836  amount of underlying insurance in the same policy period that must
be exhausted. For example, certain Fireman's Fund Insurance Company policies provide: “It is
a condition of this policy that the insurance afforded under this policy shall apply only after
all underlying insurance has been exhausted.” The policies then list the “Underlying Insurance
Limit of Liability”—for example, “$30,000,000 each occurrence $30,000,000 aggregate.” In
other words, this policy agrees to indemnify Montrose once it has exhausted $30 million of
underlying insurance. But under the insurers' theory of horizontal exhaustion, Montrose would not
be permitted to access this policy until it has exhausted $30 million of underlying insurance for
every relevant policy period—which would add up to substantially more than $30 million. Indeed,
here, where the continuous injury occurred over the course of a quarter century, such a rule would
increase the operative attachment point for this policy from $30 million to *234  upwards of $750
million. Thus, where aggregate liability amounts to approximately $200 million, Montrose would
not be able to access an insurance policy that, by its terms, kicks in after $30 million of underlying
insurance is exhausted.


Relatedly, the excess policies regularly include or reference schedules of underlying insurance—
all for the same policy period. Under Montrose's reading, these schedules provide a presumptively
complete list of insurance coverage that must be exhausted before the excess policy may be
accessed, with the “other insurance” clauses serving as a backstop to prevent double recovery in
the rare circumstance where underlying coverage changes after the excess policy is written. (See
Dart, supra, 28 Cal.4th at p. 1079, 124 Cal.Rptr.2d 142, 52 P.3d 79.) But under the insurers' rule
of horizontal exhaustion, these schedules would represent only a fraction—perhaps only a small
fraction—of the insurance policies that must be exhausted before a given excess policy may be
accessed.


In sum, the “other insurance” clauses do not clearly specify whether a rule of horizontal or vertical
exhaustion applies here. Read in isolation, the “other insurance” clauses might plausibly be read to
perform the function the insurers ascribe to them. But read in conjunction with the actual language



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004249706&pubNum=0000162&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&fi=co_pp_sp_162_1101&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_1101 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004249706&pubNum=0000162&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&fi=co_pp_sp_162_1101&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_1101 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2002525984&pubNum=0004040&originatingDoc=Ia2c61390784811ea99df8ae889484d86&refType=RP&fi=co_pp_sp_4040_1079&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1079 





Montrose Chemical Corporation v. Superior Court of Los..., 9 Cal.5th 215 (2020)
460 P.3d 1201, 260 Cal.Rptr.3d 822, 20 Cal. Daily Op. Serv. 2969...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 19


of other provisions in the policies, and in light of their historical role of governing allocation
between overlapping concurrent policies, the insurers' reading becomes less likely. Rather, in the
absence of any more persuasive indication that the parties intended otherwise, the policies are
most naturally read to mean that **1213  Montrose may access its excess insurance whenever it
has exhausted the other directly underlying excess insurance policies that were purchased for the
same policy period.


C.


To the extent any of the language of these policies remains ambiguous, we resolve these
ambiguities to protect “ ‘ “ ‘the objectively reasonable expectations of the insured.’ ” ’ ” (Minkler,
supra, 49 Cal.4th at p. 321, 110 Cal.Rptr.3d 612, 232 P.3d 612.) Consideration of the parties'
reasonable expectations favors a rule of vertical exhaustion rather than horizontal exhaustion.


For starters, applying the horizontal exhaustion rule would be far from straightforward. The
insurers describe the rule in simple terms: as a matter of traveling across “layers” of stacked
“blocks” of excess insurance coverage before the insured may travel upwards. But this depiction
suggests a degree of standardization across policies that does not exist. The policies Montrose
purchased come in all shapes and sizes, each covering different ***837  periods of time, providing
different levels of coverage, and setting forth distinct exclusions, terms, and conditions. Given all
of these variations across the relevant *235  dimensions, how would a rule of horizonal exhaustion
apply? If one were to stack the excess policies on a graph based on their coverage limits or
attachment points, the first layer of excess insurance in 1984, for example, would appear to reach as
high as the 13th layer of excess coverage in 1974. To which horizontal layer does the 1984 policy
belong? The policies do not say. Nor does anything in the text of these policies tell us how an “other
insurance” clause in a policy from one period ought to apply to a policy from another period that
contains both a lower attachment point and a higher coverage limit. The policies' silence on these
basic, foundational questions tends to undermine the idea the parties expected such a rule to apply.


But perhaps more importantly, because the exclusions, terms, and conditions may vary from one
policy to another, a rule of horizontal exhaustion would create significant practical obstacles to
securing indemnification. As the Court of Appeal stated in State of California v. Continental
Ins. Co., supra, 15 Cal.App.5th at page 1033, 223 Cal.Rptr.3d 716, “if a lower-layer insurer for
a different policy period happened to claim that some exclusion in its policy applied, a court
could not determine whether Continental's policies were triggered without first determining that
exclusion claim.” Such a rule would put the insured to the considerable expense of establishing a
right to coverage under the definitions, terms, conditions, and exclusions from policies in every
policy period triggered by the continuous injury. Coverage under less restrictive policies would
be delayed until more restrictive policy terms are adjudicated. In sum, “[h]orizontal exhaustion
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would create as many layers of additional litigation as there are layers of policies.” (Westport
Ins. Corp. v. Appleton Papers Inc. (Wis.Ct.App. 2010) 327 Wis.2d 120, 787 N.W.2d 894, 918.)
What is more, requiring a policyholder to litigate the terms and conditions of all policies with
lower attachment points in every policy period before accessing policies with higher attachment
points would effectively increase the attachment point—thereby undermining the policyholder's
reasonable expectation that coverage would be triggered upon the exhaustion of the amount listed
as the policy's stated attachment point. Objectively speaking, the parties could not have intended to
require the insured to surmount all these hurdles before the insured may access the excess insurance
it has paid for.


The insurers counter that the rule of horizontal exhaustion is logically compelled by our adoption of
an all-sums-with-stacking approach to liability for long-tail injuries. They argue that if the insured
is to have access to all policies across all relevant policy periods, it only makes sense that the
insured must seek indemnification based on its excess coverage across all relevant policy periods;
to do otherwise, the insurers assert, would “artificially break[ ]” the long-tail injury into distinct
periods, contrary to our holding in Continental. (Continental, supra, 55 Cal.4th at p. 201, 145
Cal.Rptr.3d 1, 281 P.3d 1000.) But the insurers' conclusion does not follow. A rule of vertical
exhaustion does not *236  restrict the insured from accessing excess coverage **1214  from other
policy periods if the terms and conditions are otherwise met; it merely relieves the insured of the
obligation of establishing whether all of the applicable terms and conditions at any given “layer”
of excess coverage are met before it accesses the next “layer” of coverage. There is no evident
inconsistency between an all sums approach and one that avoids placing this ***838  burden on
the insured, with its associated delays, before the insured may access its excess insurance.


But if horizontal exhaustion imposes a heavy burden on the insured, the insurers claim that vertical
exhaustion is “totally unfair” to them because “decades' worth of environmental damage [could]
fall on the shoulders of disfavored insurers who happened to provide excess insurance ... during
that single unlucky year or two.” This argument is not different in kind from arguments we have
already considered and rejected in adopting the all-sums-with-stacking approach to the coverage of
long-tail injuries. (See, e.g., Continental, supra, 55 Cal.4th at pp. 199–200, 145 Cal.Rptr.3d 1, 281
P.3d 1000; id. at pp. 201–202, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) What we have said in prior cases
applies here as well: There is no evident unfairness to insurers when their insureds incur liabilities
triggering indemnity coverage under the negotiated policy contract. 7  Just as the all-sums-with-
stacking approach allows the insured “immediate access to the insurance it purchased,” so, too,
does vertical exhaustion in a continuous injury case. (Continental, at p. 201, 145 Cal.Rptr.3d 1,
281 P.3d 1000.)


7 Whether losses may be partially allocated to the insured for policy periods in which the
insured chose to self-insure is a question not presented here.
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Equally to the point, nothing about the rule of vertical exhaustion requires a single insurer
to shoulder the burden of indemnification alone. As we explained in the context of primary
insurance, “the obligation of successive primary insurers to cover a continuously manifesting
injury is a separate issue from the obligations of the insurers to each other.” (Dart, supra, 28
Cal.4th at p. 1080, 124 Cal.Rptr.2d 142, 52 P.3d 79.) Even though a rule of vertical exhaustion
permits Montrose to access excess insurance from any given policy period, provided the directly
underlying insurance has been exhausted, insurers may seek contribution from other excess
insurers also liable to the insured. The exhaustion rule does not alter the usual rules of equitable
contribution between insurers. An insurer required to provide excess coverage for a long-tail
injury may lessen its burden by seeking reimbursement from other insurers that issued policies
during the relevant period. Once again, the critical difference between a rule of vertical exhaustion
and horizontal exhaustion thus is not whether a single disfavored excess insurer will be made to
carry a disproportionate burden of indemnification, but instead whether the administrative task of
spreading the loss among insurers is one that must be borne by the insurer instead of the insured.
There is no obvious unfairness to insurers from a rule that requires them to bear this administrative
burden.


*237  The insurers lean heavily on Community Redevelopment Agency v. Aetna Casualty &
Surety Co. (1996) 50 Cal.App.4th 329, 57 Cal.Rptr.2d 755, but that case addresses a meaningfully
different scenario and thus offers no real lessons for resolving the question now before us. In
Community Redevelopment, a primary insurer sought contribution from an excess insurer for
defense costs on behalf of the insured in a case involving continuous loss. To resolve the conflict,
the court applied what it termed a “horizontal exhaustion rule”; under that rule, the court held, an
excess insurer in a continuous injury case is not required “to ‘drop down’ and provide a defense
to a common insured before the liability limits of all primary insurers on the risk have been
exhausted.” (Id. at p. 332, 57 Cal.Rptr.2d 755.) In adopting that rule, the court explained: “Absent
a provision in the excess policy specifically describing and limiting the underlying insurance,
***839  a horizontal exhaustion rule should be applied in continuous loss cases because it is most
consistent with the principles enunciated in Montrose [I, supra, 10 Cal.4th 645, 42 Cal.Rptr.2d
324, 913 P.2d 878]. ... Under the principle of horizontal exhaustion, all of the primary policies must
exhaust before any **1215  excess will have coverage exposure.” (Community Redevelopment,
at p. 340, 57 Cal.Rptr.2d 755.)


This case differs from Community Redevelopment in fundamental respects. This case, unlike
Community Redevelopment, is not a contribution action between primary and excess insurers; it
is, rather, a coverage dispute between excess insurers and their insured. Regardless of whether
Community Redevelopment was correct to apply a rule of horizontal exhaustion in that distinct
context—a question not presently before us—we are unpersuaded that the reasoning of Montrose
I requires us to apply a rule of horizontal exhaustion that would limit Montrose's ability to access
the excess insurance coverage it has paid for.
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In sum, we conclude that in a case involving continuous injury, where all primary insurance has
been exhausted, the policy language at issue here permits the insured to access any excess policy for
indemnification during a triggered policy period once the directly underlying excess insurance has
been exhausted. Parties to insurance contracts are, of course, free to write their policies differently
to establish alternative exhaustion requirements or coverage allocation rules if they so wish. (See
Continental, supra, 55 Cal.4th at p. 202, 145 Cal.Rptr.3d 1, 281 P.3d 1000.)


D.


As noted earlier, Travelers opposes Montrose's motion for summary adjudication on two
independent grounds. First, Travelers argues that Montrose's requested declaration, which
would permit Montrose to “seek indemnification” from an excess policy upon establishing that
“its liabilities are sufficient to  *238  exhaust the underlying policy(ies) in the same policy
period,” (italics added & omitted), is directly contrary to the terms of the Travelers policies, which
require actual exhaustion before a policyholder may access excess coverage. Second, Travelers
argues that its policies with Montrose must be construed under Connecticut or New York law,
rather than California law as assumed by Montrose's petition, given Montrose's principal place
of business at the time the Travelers policies were issued. The lower court did not reach either
of these issues because it determined for other reasons that Montrose is not entitled to summary
adjudication. (Montrose II, supra, 14 Cal.App.5th at p. 1336, fn. 9, 222 Cal.Rptr.3d 748.)


These arguments are not properly before us. We granted Montrose's petition to determine whether
Montrose may seek coverage from its excess policies under a rule of vertical exhaustion rather
than horizontal exhaustion. The choice between these two rules does not alter any of the remaining
prerequisites Montrose must satisfy to obtain indemnification, including actual exhaustion of
directly underlying insurance, according to the specific terms of its excess policies. And because
the lower courts have not addressed the competing claims about choice of law, we decline to resolve
the matter in the first instance. (See Guz v. Bechtel National Inc. (2000) 24 Cal.4th 317, 348, 100
Cal.Rptr.2d 352, 8 P.3d 1089.) Whether California law governs the construction of Montrose's
policies with Travelers is a question for the Court of Appeal on remand.


III.


California law permits Montrose to seek indemnification under any excess policy once Montrose
has exhausted the underlying ***840  excess policies in the same policy period. Montrose is
not required to exhaust excess insurance at lower levels for all periods triggered by continuous
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injury before obtaining coverage from higher level excess insurance in any period. We reverse the
judgment of the Court of Appeal and remand for further proceedings consistent with this opinion.


Cantil-Sakauye, C. J., Liu, J., Cuéllar, J., Groban, J., Elia, J., *  and Brown, J., **  concurred.


On May 27, 2020, the opinion was modified to read as printed above.
* Associate Justice of the Court of Appeal, Sixth Appellate District, assigned by the Chief


Justice pursuant to article VI, section 6 of the California Constitution.


** Associate Justice of the Court of Appeal, First Appellate District, Division Four, assigned
by the Chief Justice pursuant to article VI, section 6 of the California Constitution.


All Citations


9 Cal.5th 215, 460 P.3d 1201, 260 Cal.Rptr.3d 822, 20 Cal. Daily Op. Serv. 2969, 2020 Daily
Journal D.A.R. 3112


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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NEW HAMPSHIRE INSURANCE COMPANY, Plaintiff and Respondent,
v.


RIDOUT ROOFING COMPANY, INC., Defendant and Appellant.


No. A081858.
Court of Appeal, First District, Division 2, California.


Dec. 9, 1998.


SUMMARY


In an action brought by an insurer against its insured under a comprehensive general liability policy
for reimbursement of over $50,000 in deductibles arising from 11 separate construction defect
claims made against the policy and settled by the insurer on behalf of the insured, the trial court
entered summary judgment in favor of the insurer and against the insured. The policy included a
deductible endorsement providing for a deductible of $5,000 “per occurrence.” (Superior Court of
Alameda County, No. H1929597, John Frederick Kraetzer, Judge.)


The Court of Appeal affirmed. The court held that the trial court properly granted summary
judgment for plaintiff. Although under some circumstances, a settlement arranged by the insurer
may adversely affect the insured's interests and constitute a breach of the covenant of good faith
and fair dealing, this principle did not apply in this case. The parties gave the insurer the express
right to settle claims and, if such settlements included the insured's deductible, to thereafter seek
reimbursement from the insured. The exercise of such an express grant cannot be limited by
the implied covenant of good faith and fair dealing. Furthermore, even if the principle could
conceivably pertain to a deductible-consuming situation such as this one, it did not apply in this
case, since the insured suffered no detriment from the insurer's actions. Under the circumstances,
the insurer had an obligation to defend and also was entitled to rely on the policy terms vesting in it
the discretion and power to settle claims, including the insured's deductibles to help do so. Finally,
even if the covenant of good faith and fair dealing were available to the insured, it failed to allege
any such defense. (Opinion by Haerle, J., with Kline, P. J., and Ruvolo, J., concurring.) *496


HEADNOTES
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Insurance Contracts and Coverage § 110--Liability of Insurer--Adjustment of Loss and Liability--
Duty of Insurer to Act in Good Faith--Right to Control Settlement Negotiations--Reimbursement
of Deductibles.
In an action brought by an insurer against its insured under a comprehensive general liability
policy for reimbursement of over $50,000 in deductibles arising from 11 separate construction
defect claims made against the policy and settled by the insurer on behalf of the insured, the
trial court properly entered summary judgment in favor of the insurer. The policy included a
deductible endorsement providing for a deductible of $5,000 “per occurrence.” Although under
some circumstances, a settlement arranged by the insurer may adversely affect the insured's
interests and constitute a breach of the covenant of good faith and fair dealing, this principle did
not apply in this case. The parties gave the insurer the express right to settle claims and, if such
settlements included the insured's deductible, to thereafter seek reimbursement from the insured.
The exercise of such an express grant cannot be limited by the implied covenant of good faith
and fair dealing. Furthermore, even if the principle could conceivably pertain to a deductible-
consuming situation such as this one, it did not apply in this case, since the insured suffered no
detriment from the insurer's actions. Under the circumstances, the insurer had an obligation to
defend and also was entitled to rely on the policy terms vesting in it the discretion and power to
settle claims, including the insured's deductibles to help do so. Finally, even if the covenant of
good faith and fair dealing were available to the insured, it failed to allege any such defense.


[See 6 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 1137; Croskey et al., Cal. Practice
Guide: Insurance Litigation 3 (The Rutter Group 1998) ¶¶ 15:488, 15:497; Annot., Liability of
Insurer to Insured for Settling Third-Party Claim Within Policy Limits Resulting in Detriment to
Insured (1994) 18 A.L.R.5th 474.]


(2)
Insurance Contracts and Coverage § 110--Liability of Insurer-- Adjustment of Loss and Liability--
Duty of Insurer to Act in Good Faith--Right to Control Settlement Negotiations--Effect of
Deductible Endorsement.
The comprehensive general liability insurer's right to control the defense of any action against the
insured includes the right to negotiate settlement and to otherwise conduct *497  defense of the
action. By accepting a liability insurance policy, the insured is bound by these terms. A policy
with a deductible endorsement typically allows the insurer to defend and settle claims against the
insured without the insured's consent (unless the policy expressly provides otherwise). This is true
(in disputes where the only alleged detriment to the insured was the consumption of its deductibles)
even if, because of the deductible, the insured is obligated to pay (or reimburse the insurer for)
the entire settlement.


(3)
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Insurance Contracts and Coverage § 110--Liability of Insurer-- Adjustment of Loss and Liability--
Duty of Insurer to Act in Good Faith--Right to Control Settlement Negotiations--Limitations
Under “Deems Expedient” Clause.
The parties to an insurance contract must refrain from doing anything that will injure the right of
another party to receive the benefits of the agreement. In general, the insurer is entitled to control
settlement negotiations without interference from the insured. As a result, an insurer normally
cannot be liable to the insured if the insurer does no more than settle a claim or suit within the
policy's limits. There are limits, though, to the latitude afforded insurers in effecting settlements
pursuant to “deems expedient” clauses and those of similar import. An insurer cannot unreasonably
refuse to settle within policy limits and thus gamble with its insured's money to further its own
interests. Similarly, an insurer should not further its own interests by settling a claim within policy
limits through the use of the insured's money without some form of consent by the insured.
Under some circumstances, a settlement arranged by the insurer may adversely affect the insured's
interests and constitute a breach of the duty of good faith.


(4)
Insurance Contracts and Coverage § 109--Liability of Insurer-- Adjustment of Loss and Liability--
Implied Covenant of Good Faith--Acts Included in Express Terms of Contract:Contracts § 23.1--
Construction and Interpretation--Good Faith and Fair Dealing.
In general, as well as in the insurance context, the implied covenant of good faith and fair dealing
cannot be utilized to limit or restrict an express grant of discretion in a contract to one of the parties
thereto. Courts are not at liberty to imply a covenant directly at odds with a contract's express grant
of discretionary power except in those relatively rare instances when reading the provision literally
would, contrary to the parties' clear intention, result in an unenforceable, illusory agreement. In
all other situations where the contract is unambiguous, the express language is to govern, and no
obligation can be *498  implied that would result in the obliteration of a right expressly given
under a written contract.


(5)
Insurance Contracts and Coverage § 107.1--Liability of Insurer-- Liability Insurance--
Determination of Duty to Defend--When Duty Attaches.
An insurer may refuse to defend a third party claim only where the claim can by no conceivable
theory raise a single issue that could bring it within the policy coverage. This duty attaches
wherever the insurer discerns facts giving rise to the potential for coverage. Even a bare possibility
of coverage is sufficient to trigger a duty to defend.


(6)
Insurance Contracts and Coverage § 107.1--Liability of Insurer-- Liability Insurance--Duty to
Defend--Insurer's Right of Reimbursement of Defense Costs.
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When an insurer provides a defense of partially covered and partially uncovered claims, it is
entitled to seek reimbursement from the insured for the costs of defense of those claims that are
later determined to be uncovered. Without a right of reimbursement, an insurer might be tempted
to refuse to defend an action in any part. With such a right, the insurer would not be so tempted,
knowing that, if defense of the claims that are not even potentially covered should necessitate any
additional costs, it would be able to seek reimbursement.


COUNSEL
Richard W. Meier for Defendant and Appellant.
James Stephen Thorp, Branson, Brinkop, Griffith & Strong and John R. Campo for Plaintiff and
Respondent.


HAERLE, J.


I. Introduction
This is an appeal from a summary judgment granted in favor of the plaintiff and respondent
(insurer) and against the defendant and appellant (insured). Both parties brought motions for
summary judgment; the trial court granted the insurer's and denied the insured's. The case
principally *499  poses the issue of the insurer's right to settle multiple claims brought against
the insured when that settlement substantially impacts the insured's $5,000 “per occurrence”
deductibles. We affirm.


II. Factual and Procedural Background
The appellant, the insured, is a San Lorenzo (Alameda County) based roofing contractor which
does business substantially in that and neighboring counties. During the relevant time period, the
insured did many major roofing jobs for, e.g., developers and general contractors on condominium
and subdivision projects.


During the one year from May 1, 1989, to May 1, 1990, it was insured under a commercial general
liability policy (CGL) issued by the respondent, the insurer. During the period between May 1989
and June 1994, 11 separate claims were made against that policy, some in the form of simple claims,
others apparently via actual litigation. Some of these claims were solely by the party then owning
the property on which the insured had done its roofing work (i.e., the condominium association
or an individual homeowner), but others included claims for indemnity by the general contractor
or the developer, as the case may be. It seems apparent from the record that all 11 claims were
tendered to the insurer by the insured. These tenders were accepted by the insurer, albeit under
a reservation of rights.


These claims were adjusted by an independent outside adjusting firm, working, of course, in
collaboration with the insurer. Also involved were several other insurers, i.e., those insurers who
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provided CGL coverage to the insured subsequent to the year for which this insurer provided that
coverage. During a period commencing sometime in 1993 and apparently concluding in June 1997,
the insurer (and the other insurers) settled all 11 claims; this insurer paid out a total of $155,340.94.


The policy included a deductible endorsement providing for a deductible of $5,000 “per
occurrence.” After each settlement, the insurer demanded reimbursement of the full amount of the
deductible (or such lesser amount as it had actually paid out) from the insured. The latter took the
position, via letters to the insurer or its adjuster that, inter alia, it did not owe that sum because
the policy at issue did not cover the claims asserted because there were no claims of damage to
the property of third parties.


In February 1996, the insurer sued to recover its then claimed total of deductibles. It later amended
that complaint to add other settled claims, and *500  alleged that the insured owed it a total of
$50,583.34. After discovery, first the insurer and later the insured moved for summary judgment.
The former's motion was granted and the latter's denied on December 31, 1997. A formal judgment
was filed the same day, and a timely notice of appeal by the insured followed.


III. Discussion


A.
The parties concede that the CGL policy implicated here is, in all material respects, the standard
1986 CGL policy.


The insuring clause of the policy is, of course, broad, but is followed by many itemized exclusions.
The basic coverage is for “those sums that the insured becomes legally obligated to pay as damages
because of ... 'property damage' to which this insurance applies.” The term “property damage” is
later defined to mean “[p]hysical injury to tangible property, including all resulting use of that
property; or ... [l]oss of use of tangible property that is not physically injured.” The policy is, as
noted, written on a “per occurrence” basis with a stated deductible of $5,000 per occurrence.


One of many exclusions to the “property damage” prong of the policy 1  is exclusion “j,” which,
in relevant part, excluded damage to: “(5) That particular part of real property on which you or
any contractors or subcontractors working directly or indirectly on your behalf are performing
operations, if the 'property damage' arises out of those operations; or [¶] (6) That particular part
of any property that must be restored, repaired or replaced because 'your work' was incorrectly
performed on it.” Another such exclusion is exclusion “l,” which in relevant part excluded “
'[p]roperty damage' to 'your work' arising out of it or any part of it and included in the 'products-
completed operations hazard.' ” We shall, hereafter, refer to these two exclusions as, collectively,
the “work product exclusions.”
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1 The policy also covered, of course, bodily injury, a topic not relevant here.


The policy also deals with indemnity claims by third parties against the insured by, first, excluding
(via exclusion “b”) property damage “for which the insured is obligated to pay damages by
reason of the assumption of liability in a contract or agreement.” However, this exclusion is then
immediately followed by the following exception: “This exclusion does not apply *501  to liability
for damages: [¶] (1) Assumed in a contract or agreement that is an 'insured contract' ....” The
latter term is thereafter defined in definition 6, g, as including: “That part of any other contract
or agreement pertaining to your business under which you assume the tort liability of another to
pay damages because of ... 'property damage' to a third person or organization, if the contract or
agreement is made prior to the ... 'property damage.' ”


The basic insuring agreement at the beginning of the policy also provides that the insurer “may
investigate and settle any claim or 'suit' at our discretion.” And, as in most CGL policies (see
Croskey et al., Cal. Practice Guide: Insurance Litigation 2 (The Rutter Group 1998) ¶¶ 7:419,
15:488, pp. 7A-110, 15-111), there is also the requirement that the insured “[c]ooperate with us
in the investigation, settlement or defense of the claim or 'suit' ....” (Id. at ¶ 7:420, p. 7A-110,
italics added.) Perhaps most importantly, the second page of the “Deductible Liability Insurance”
endorsement (the endorsement which recorded the $5,000 per occurrence deductible) includes the
following proviso: “4. We may pay any part or all of the deductible amount to effect settlement of
any claim or suit and, upon notification of the action taken, you shall promptly reimburse us for
such part of the deductible amount as has been paid by us.”


B.
(1a) The insured's principal contention on appeal is that the settlements effectuated by the insurer
were not binding on it and should not impact on its deductibles. It contends that the losses involved
all fell within the work product exclusions, and hence were not covered “property damage” losses
under the policy. It thus argues that the insurer was effectively a “volunteer” in effectuating the
$150,000 plus in settlements it did, and such action on its part should have no impact on either
it or its deductibles.


The insurer argues here, as it did below, that its actions in (a) settling the 11 claims as it did and
(b) then looking to the insured for reimbursement of the deductibles are eminently justified by,
principally, paragraph 4 of the “Deductible Liability Insurance” endorsement. It also relies here
(albeit apparently for the first time) 2  on the policy's coverage of “insured contracts.”


2 Our review of the record discloses no reference below—by either the parties or the trial court
—to the issue of coverage of “insured contracts.”
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Paragraph 4 of the deductible endorsement is, obviously, a broadly worded clause and one
specifically directed at precisely the issue the insured *502  complains of here: the right of the
insurer to look to the insured for payment of deductibles as and when the former settles claims
on behalf of the latter. Also relevant, of course, are the broader, but still very pertinent, clauses
giving the insurer the right to “settle any claim or 'suit' at our discretion” and requiring the insured's
cooperation in the settlement of claims or suits.


(2) One text states flatly that the insurer's “right to control the defense of any action against
the insured ... includes the right to ... negotiate settlement, and to otherwise conduct defense
of the action. [¶] ... By accepting a liability insurance policy, the insured is bound by these
terms.” (Croskey et al., Cal. Practice Guide: Insurance Litigation 3, supra, ¶ 12:207, p. 12B-2;
see also id. at ¶ 15:488, p. 15-111 and Robertson v. Chen (1996) 44 Cal.App.4th 1290, 1294-1295
[52 Cal.Rptr.2d 264].) Later, the cited text discusses the impact of the “standard” CGL insurer's
settlement rights in the specific context of deductibles: “A policy with a deductible typically allows
the insurer to defend and settle claims against the insured without the insured's consent (unless the
policy expressly provides otherwise). This is true even if, because of the deductible, the insured is
obligated to pay (or reimburse the insurer for) the entire settlement. (Example: Insurance Co. settles
claim against Insured for $5,000 where the policy contains a $10,000 deductible.)” (Croskey et
al., Cal. Practice Guide: Insurance Litigation 3, supra, ¶ 15:497, p. 15-113.) Although the authors
cite no authority in support of this statement, for the reasons to be developed hereafter we agree
with it, at least as applied to a dispute such as the instant one where the only alleged detriment to
the insured was the consumption of its deductibles.


Nationally, there are cases on both sides of the issue of whether an insurer may be liable to an
insured for settling cases within the policy limits but, in the process, causing detriment to the
insured. The outcome appears to depend upon (a) the nature of the detriment imposed on the
insured and, of course, (b) the precise policy terms. (See Annot., Liability of Insurer to Insured
for Settling Third-Party Claim Within Policy Limits Resulting in Detriment to Insured (1994) 18
A.L.R.5th 474, 484-485, § 2[a].) Even where the alleged detriment is precisely that alleged here,
the invasion by the insurer of the deductible of the insured, the authority is split. (See id. at pp.
508-516, § 8.)


Although there is no California authority on this precise point, there is such in analogous areas, i.e.,
where there is different alleged “detriment” to the insured. The leading and most recent case on
point is from Division Three of this district, *503  Western Polymer Technology, Inc. v. Reliance
Ins. Co. (1995) 32 Cal.App.4th 14, 23-28 [38 Cal.Rptr.2d 78] (Western Polymer). There, in the
converse procedure from the instant case, the insured and its president and principal shareholder
sued their insurer for settling a third party liability claim brought by a customer against the insured.
The plaintiffs claimed that the settlement, although for an amount less than the policy limits,
“injured their reputations and damaged [the insured's] ability to recover on its cross-complaint
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against the third parties.” (Id. at p. 18.) The trial court had granted the defendant insurer's motion
for summary judgment and, in an opinion authored by Justice Chin, the court ultimately affirmed
that result on the basis of the facts there implicated.


In the process, it first alluded to some generally applicable insurance law maxims. (3) Thus, it
noted that the “parties to the insurance contract must refrain from doing anything that will injure
the right of another party to receive the benefits of the agreement. [Citations.] ... [¶] ... In general,
the insurer is entitled to control settlement negotiations without interference from the insured.
[Citations.] As a result, an insurer normally cannot be liable to the insured if the insurer does no
more than settle a claim or suit within the policy's limits. [Citation.] [¶] There are limits, though,
to the latitude afforded insurers in effecting settlements pursuant to 'deems expedient' clauses and
those of similar import.” (Western Polymer, supra, 32 Cal.App.4th at p. 24.)


Next, the court analyzed the few California cases dealing with the limitations on the authority
of an insurer to settle to the detriment of the insured. (Ivy v. Pacific Automobile Ins. Co. (1958)
156 Cal.App.2d 652 [320 P.2d 140]; Rothtrock v. Ohio Farmers Ins. Co. (1965) 233 Cal.App.2d
616, 618-623 [43 Cal.Rptr. 716]; Barney v. Aetna Casualty & Surety Co. (1986) 185 Cal.App.3d
966, 974-978 [230 Cal.Rptr. 215]; Security Officers Service, Inc. v. State Compensation Ins. Fund
(1993) 17 Cal.App.4th 887, 890-896 [21 Cal.Rptr.2d 653].) It summarized the principle it extracted
from them as follows: “An insurer cannot unreasonably refuse to settle within policy limits and
thus gamble with its insured's money to further its own interests. [Citation.] Similarly, an insurer
should not further its own interests by settling a claim within policy limits through the use of
the insured's money without some form of consent by the insured.” (Western Polymer, supra, 32
Cal.App.4th at p. 26, italics added.)


Another text writer, citing essentially the same authority, summarizes the applicable principle as
follows: “... under some circumstances, a settlement arranged by the insurer may adversely affect
the insured's interests and *504  constitute a breach of the duty of good faith.” (Clifford, Cal.
Insurance Disputes (1997) § 10.06C, p. 10-14.)


(1b) As noted, no California case has considered whether the covenant of good faith and fair
dealing may operate to limit the policy's express grant of discretion to the insurer to effect
settlements that substantially “eat up” an insured's deductibles. 3  It is, we concede, plausible to
argue that the Western Polymer line of authority might be utilized to limit that discretion, i.e., to
hold that it is subject to limitation if, by its actions, the insurer violates the covenant of good faith
and fair dealing. However, we conclude that line of authority should not be so extended. Rather,
we hold that (1) the covenant may not be so utilized, (2) even if the Western Polymer principle
could apply to a “deductible consuming” situation such as the instant one, as a matter of law there
was no detriment here, and (3) even if it could have, this insured did not allege a violation of the
implied covenant in its pleadings.
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3 Although a decision by the Supreme Court of New Jersey does-see American Home v.
Hermann's Warehouse (1989) 117 N.J. 1 [563 A.2d 444, 446-448].


We will elaborate on each of these holdings in the balance of this opinion.


C.
(4) Although we are aware of no case utilizing the principle in an insurance context, it has been
held in several other contexts that the implied covenant cannot be utilized to limit or restrict an
express grant of discretion in a contract to one of the parties thereto. The leading case on point is
Carma Developers (Cal.), Inc. v. Marathon Development California, Inc. (1992) 2 Cal.4th 342,
374 [6 Cal.Rptr.2d 467, 826 P.2d 710] (Carma), where our Supreme Court stated: “We are aware
of no reported case in which a court has held the covenant of good faith may be read to prohibit a
party from doing that which is expressly permitted by an agreement. On the contrary, as a general
matter, implied terms should never be read to vary express terms.”


In a later Court of Appeal case, both litigants cited Carma to bolster their appellate positions; that
court thus felt a need to interpret Carma and did so. Indeed, in Third Story Music, Inc. v. Waits
(1995) 41 Cal.App.4th 798 [48 Cal.Rptr.2d 747], the court discussed not only Carma but a number
of other decisions that had grappled with real or alleged conflicts between express contractual
language and the implied covenant. It concluded: “The conclusion to be drawn is that courts are not
at liberty to imply a covenant directly *505  at odds with a contract's express grant of discretionary
power except in those relatively rare instances when reading the provision literally would, contrary
to the parties' clear intention, result in an unenforceable, illusory agreement. In all other situations
where the contract is unambiguous, the express language is to govern, and '[n]o obligation can
be implied ... which would result in the obliteration of a right expressly given under a written
contract.' [Citation.]” (Third Story Music, Inc. v. Waits, supra, 41 Cal.App.4th at p. 808.)


We hold that this general rule, reiterated often in noninsurance appellate decisions, applies with
equal force in the insurance context. (1c) The parties to this insurance contract gave the insurer the
express right to settle claims and, if such settlements included the insured's deductible, to thereafter
seek reimbursement from the insured. The exercise of such an express grant cannot, in our view,
be limited by the implied covenant of good faith and fair dealing.


D.
Alternatively, we hold that, even assuming the Western Polymer principle could conceivably
pertain in a situation such as this, it does not apply here.
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The insured contends, as it did below, that the settlements were made predominantly to save the
costs of defense, and were not based on a true assessment of its liability exposure. Thus, it argues
the insurer elevated its own interests above those of the insured. To the contrary, we conclude that
this insured suffered no detriment from the insurer's actions. This is, we believe, apparent from the
application of some basic principles of insurance law. Indeed, the insured appears not to recognize
that if, as it claims, there is no coverage, then it may be liable not merely for the deductibles but
also for the entire cost of defending the 11 claims.


(5) The law regarding an insurer's duty to defend is settled: An insurer may refuse to defend a
third party claim only where the claim can “ 'by no conceivable theory raise a single issue which
could bring it within the policy coverage.' ” (Montrose Chemical Corp. v. Superior Court (1993)
6 Cal.4th 287, 300 [24 Cal.Rptr.2d 467, 861 P.2d 1153], italics omitted (Montrose).) This duty
attaches wherever the insurer discerns facts which gives rise to the potential for coverage. (Gray
v. Zurich Insurance Co. (1966) 65 Cal.2d 263 [54 Cal.Rptr. 104, 419 P.2d 168]; Fresno Economy
Import Used Cars, Inc. v. United States Fid. & Guar. Co. (1977) 76 Cal.App.3d 272, 278 [ *506
142 Cal.Rptr. 681].) Even a bare possibility of coverage is sufficient to trigger a duty to defend.
(Montrose, supra, 6 Cal.4th at p. 300.)


(6) But the other side of this coin is that, as and when it provides a defense of partially covered
and partially uncovered claims, an insurer is entitled to seek reimbursement from the insured for
the costs of defense of those claims which are later determined to be uncovered. Such was the
holding of our Supreme Court in Buss v. Superior Court (1997) 16 Cal.4th 35 [65 Cal.Rptr.2d 366,
939 P.2d 766] (Buss), where the court explained: “Not only is it good law that the insurer may
seek reimbursement for defense costs as to claims that are not even potentially covered, but it also
makes good sense. Without a right of reimbursement, an insurer might be tempted to refuse to
defend an action in any part .... With such a right, the insurer would not be so tempted, knowing
that, if defense of the claims that are not even potentially covered should necessitate any additional
costs, it would be able to seek reimbursement.” (Id. at pp. 52-53; see also State of California v.
Pacific Indemnity Co. (1998) 63 Cal.App.4th 1535, 1549 [75 Cal.Rptr.2d 69].)


These same policy considerations apply equally where the claims are not “mixed” but are defended
—as here—under a reservation of rights because all are potentially covered. But, as applied to
the present fact situation Buss necessarily means that if, as the insured now contends, there is no
coverage for the claims in question, the insurer had the legal right to seek reimbursement of all
of the benefits it provided the insured, not just $50,000 of deductibles. Thus, this insured cannot
establish that it suffered any detriment by the insurer's settlement of the claims in question.


(1d) The Montrose line of authority also supplies the answer to the insured's contention that the
right-to-settle provisions in the policy did not apply because there was no coverage to begin with.
Although this record does not (strangely, we think) include copies of letters of tender from or on
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behalf of the insured, clearly there were effectively 11 such tenders. In and of itself, this strongly
suggests potential coverage. So did the substance of the claims themselves, relating as they did
to both property damage via water intrusion and insured contracts coverage. And so, finally, does
the fact that the insurer thereafter accepted them, albeit under a reservation of rights, and provided
a defense therefor for, in some cases, several years. Given these circumstances, Montrose and
its predecessors mean not only that this insurer had an obligation to defend, but also that, in the
course of fulfilling that obligation, it was entitled to rely on the policy terms vesting in it the *507
discretion and power to settle claims—including using the insured's deductibles to help do so. Any
other rule would mean that the insurer, while required to defend the claims because of “potential”
coverage, must do so without being able to rely upon the policy's express settlement provisions.
Such a result would be manifestly unfair.


If, subsequent to its tenders to the insurer and the commencement of the latter's provision of a
defense, this insured concluded that, notwithstanding its tender(s), some or all of these claims were
in fact not covered by the policy, it could have, among other things (1) so stated via a letter to
the insurer and requested the transfer of the defense to its own counsel, (2) so stated in court and
requested a substitution of counsel on that basis, (3) filed a declaratory relief action asking for a
determination that there was no coverage, etc. What it cannot do, however, is have the best of both
worlds, i.e., accept the benefits of the defenses provided by the insurer but, when the time comes
to effect settlements of the claims (via, in part, its deductibles), then assert a lack of coverage.


For both of these reasons, it is clear from this record that, even assuming possible application of
the covenant of good faith and fair dealing to this fact situation, this insured suffered no detriment
by the insurer's actions.


E.
Even if breach of the covenant of good faith and fair dealing were available to the insured, we
hold that it failed to allege any such defense. To be sure, it raised an “unclean hands” defense in its
answer and also asserted that “as a result of plaintiff's conduct in the transaction at issue, plaintiff
waived its right, if any, to assert the claims made in its complaint.”


We conclude that neither of these defenses is adequate to put in issue a possible breach of the
covenant of good faith and fair dealing. We recognize that, in some circumstances, an “unclean
hands” defense may be asserted in an action at law. (See Unilogic, Inc. v. Burroughs Corp. (1992)
10 Cal.App.4th 612, 619-622 [12 Cal.Rptr.2d 741], and cases cited therein.) But such a defense
is quite different from a plea that the implied covenant of good faith and fair dealing has been
breached. The covenant is, as always, an issue of contract law, whereas unclean hands concerns
the far broader question of a party's “misconduct,” and generally misconduct of a tortious nature.
(See ibid. and Blain v. Doctor's Co. (1990) 222 Cal.App.3d 1048, 1058-1060 [272 Cal.Rptr. 250].)
It is far too much of a “stretch” to hold that a plea of the latter implicates the former. *508
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The plea of “waiver” is quasi-procedural in nature and, in general, even more remote from an
allegation of breach of the implied covenant.


IV. Disposition
The trial court was correct in granting summary judgment for respondent. The judgment is
affirmed.


Kline, P. J., and Ruvolo, J., concurred.
On December 28, 1998, the opinion was modified to read as printed above. *509
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676 F.Supp.2d 1146
United States District Court,


E.D. Washington.


NEWMONT USA LIMITED and Dawn Mining Co., Plaintiff,
v.


AMERICAN HOME ASSURANCE CO., et al., Defendants.


No. CV–09–033–JLQ.
|


Nov. 13, 2009.


Synopsis
Background: Mining company brought action against excess and liability insurers, alleging
breach of duty to defend with respect to underlying environmental litigation. Company moved for
partial summary judgment.


Holdings: The District Court, Justin L. Quackenbush, J., held that:


[1] excess insurer lacked duty to defend;


[2] pollution exclusion clauses did not relieve liability insurers of their duty to defend;


[3] company did not breach notice provision of liability policy;


[4] liability insurers breached their duty to defend; and


[5] fact issues existed whether insurers' breach constituted bad faith.


Motion granted in part and denied in part.


Procedural Posture(s): Motion for Summary Judgment.


West Headnotes (22)


[1] Insurance Plain, ordinary or popular sense of language
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Insurance Questions of law or fact
Under Washington law, interpretation of insurance policy is question of law in which
provisions are given their plain and ordinary meaning.


[2] Insurance In general;  nature and source of duty
Mining company that sued insurers, alleging breach of duty to defend with respect to
underlying environmental litigation, failed to establish existence of such duty under
Washington law with respect to excess insurer; excess policy expressly and unequivocally
disavowed duty to defend, but reserved right of insurer to participate in defense or
settlement of claim.


1 Cases that cite this headnote


[3] Insurance In general;  nature and source of duty
Insurance Right to control defense
Under Washington law, where insurance policy confers right to defend, but not obligation
to defend, insurer's election not to take over defense is not breach of duty owed to insured.


4 Cases that cite this headnote


[4] Action What law governs
Washington choice of law principles require application of Washington law unless there
is actual conflict with another applicable body of law.


6 Cases that cite this headnote


[5] Action What law governs
“Actual conflict” exists between Washington law and laws or interests of another state if
application of various states' laws could produce diverging outcomes on same legal issue.


1 Cases that cite this headnote


[6] Insurance Pleadings
Duty to defend is triggered under New York law when four corners of complaint filed
against insured suggest reasonable possibility of coverage.
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[7] Insurance Pleadings
Under New York law, if complaint contains any facts or allegations which bring claim
even potentially within protections purchased, insurer is obligated to defend.


[8] Insurance Pleadings
Under New York law, insurer is required to provide defense to any action, however
groundless, in which there exists any possibility that insured might be held liable for
damages where facts are alleged within coverage of policy.


[9] Insurance Pleadings
Under New York law, so long as claims alleged may potentially fall within policy's
coverage, the duty to defend is triggered, and this is so even if the language of the complaint
does not adequately state all the facts requisite to trigger coverage; a policy protects against
poorly or incompletely pleaded causes as well as those artfully drafted.


[10] Insurance Burden of proof
Under New York law, with regard to duty to defend, insurer has burden of showing that
policy exclusion clearly and unmistakably applies to claims.


[11] Insurance In general;  standard
Insurance Pleadings
Under New York law, to be relieved of duty to defend on basis of policy exclusion,
insurer must demonstrate that: (1) allegations of complaint cast pleadings wholly within
exclusion; (2) exclusion is subject to no other reasonable interpretation; and (3) there is no
possible legal or factual basis upon which insurer may eventually be required to indemnify
insured.


[12] Insurance Scope of Duty
Insurance Effect of other insurance
Under Washington and New York law, once duty to defend is triggered, insured is entitled
to full and complete defense from every insurer having duty.
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2 Cases that cite this headnote


[13] Insurance Pollution
Pollution exclusion clauses did not relieve liability insurers of their duty to defend
under Washington and New York law, with respect to underlying environmental litigation
involving insured mining company; whether “sudden and accidental” exception included
unexpected events or only pollution occurring during abrupt accident, complaint against
insured did not clearly and unambiguously preclude either as possible cause of damage
asserted therein.


[14] Insurance Forwarding demands and papers;  summons and pleadings
Insured mining company did not breach notice provision of liability insurer's policy,
under Washington and New York law, with respect to underlying environmental litigation;
company sent letter to insurer within five days of amended complaint's filing by
Environmental Protection Agency (EPA), notifying insurer of suit and providing copies
of complaint.


[15] Insurance Fulfillment of Duty and Conduct of Defense
Insurance Conflicts of interest;  independent counsel
Insured mining company established breach of duty to defend under Washington and New
York law with respect to underlying lawsuit by Environmental Protection Agency (EPA),
where liability insurers failed to timely acknowledge duty to defend after tender of defense
request, provide counsel in defense of claim, or reimburse insured for legal costs incurred.


4 Cases that cite this headnote


[16] Insurance Bad faith
When insurer has duty to defend under Washington law, its failure to respond to defense
request amounts to bad faith.


1 Cases that cite this headnote


[17] Insurance Bad faith in general
New York law does not recognize cause of action for insured for bad faith breach of
insurance contract.
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[18] Insurance Bad faith
Insurance Reasonableness of insurer's conduct in general
Insurance Bad faith in general
In order to establish bad faith under Washington law, insured is required to show that
breach was unreasonable, frivolous, or unfounded.


1 Cases that cite this headnote


[19] Insurance Refusal, or breach of duty, to defend
Under Washington law, insurer acting in bad faith may forfeit defenses to claim tendered
and handled in bad faith, including defense that claim was never covered at all.


[20] Insurance Bad faith
Bad faith breach of duty to defend will not be found under Washington law where
accompanying denial of coverage is based upon reasonable interpretation of insurance
policy.


4 Cases that cite this headnote


[21] Insurance Presumptions
Although showing of harm is essential element of action for bad faith handling of
insurance claim under Washington law, rebuttable presumption of harm arises when
insured demonstrates that insurer acted in bad faith.


2 Cases that cite this headnote


[22] Federal Civil Procedure Insurance cases
Genuine issues of material fact, regarding whether liability insurers' failure to defend
insured mining company as to underlying environmental litigation constituted bad faith,
precluded summary judgment on insured's claim alleging bad-faith breach of contract
under Washington law.


1 Cases that cite this headnote
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*1148  James Earl Reed, Winston & Cashatt, Spokane, WA, Sarah Block Wallace, Andrew J.
Petrie, Bruce A. Featherstone, Featherstone Petrie Desisto LLP, Denver, CO, for Plaintiff.


Cathy Spicer, David R. Voyles, Katie Smith Matison, Lane Powell PC, Michael P. Hooks, Martin
Joseph Pujolar, Forsberg & Umlauf PS, Misty A. Edmundson, Pamela A. Lang, Soha & Lang,
Lawrence Gottlieb, Betts Patterson & Mines PS, Michael D. Handler, Peter J. Mintzer, Jodi A.
McDougall, John C. Ditzler, Melissa Oloughlin White, Cozen O'Connor, Thomas S. James, Jr.,
Donald S. Kunze, Opus Law Group, Seattle, WA, Jonathan Kranz, Neal Glazer, D'Amato & Lynch
LLP, New York, NY, Michael J. Baughman, Cohn Baughman & Martin, Chicago, IL, *1149  Brian
William Walsh, Colliau Elenius Murphy Carluccio Keener & Morrow, San Francisco, CA, Aaron
Denton, David E. Prange, Prange Law Group LLC, Portland, OR, Bradley Edward Smith, Ewing
Anderson PS, Spokane, WA, Elaine Whitman Klinger, John C. Falls, Ralph J. Luongo, Christie
Pabarue Mortenen & Young, Philadelphia, PA, for Defendants.


ORDER DENYING IN PART AND GRANTING IN PART
PLAINTIFFS' MOTION FOR PARTIAL SUMMARY JUDGMENT


JUSTIN L. QUACKENBUSH, Senior District Judge.


On October 16, 2009 the court heard telephonic argument on Plaintiffs' Motion for Partial
Summary Judgment (Ct. Rec. 160). Plaintiffs sought summary judgment that three Defendant
insurers breached their duty to defend and that such breaches were in bad faith and violated the
Consumer Protection Act. The motion pertains to three Defendant insurance carriers: Continental,
OneBeacon, and Insurance Company of North America (INA). Participating and arguing at the
hearing were: Andrew Petrie, on behalf of Plaintiffs; Pamela Lang on behalf of INA; Lawrence
Gottlieb on behalf of Continental; and Ralph Luongo on behalf of OneBeacon. Other counsel
appearing were Sarah Wallace, Beverly Anderson, Michael Baughman, Misty Edmondsen, Brian
Walsh, Brad Smith, Ralph Luongo, Elaine Klinger, Martin Pujolar, Don Kunze, Thomas James,
Jonathan Kranz, Melissa White, and David Prange. The following is intended to memorialize and
supplement the oral rulings of the court.


I. FACTS


A. ALLEGATIONS IN THE UNDERLYING CERCLA LITIGATION
In January 2005, the United States Environmental Protection Agency filed an action in this court
against Plaintiffs under the Comprehensive Environmental Response Compensation and Liability



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0179182701&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0320426901&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0113606001&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0113606001&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0131341401&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0231613101&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0414156201&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0126669301&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0134708801&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0399699401&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0399699401&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0342927001&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0120426201&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0258324401&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0308410501&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0329184801&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0129231001&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0129231001&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0197963401&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=MC&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0329188901&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0334826301&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0334826901&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0319431301&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0136041101&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0207625801&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0327888801&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0327888801&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0306372201&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0306372201&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0175449201&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0224047801&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0213700801&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0257409501&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0177230401&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0259069001&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Newmont USA Ltd. v. American Home Assur. Co., 676 F.Supp.2d 1146 (2009)


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 7


Act, 42 U.S.C. §§ 9601 et seq. (“CERCLA”) United States of America v. Newmont USA Ltd., et
al., No. CV–05–020–JLQ, 2008 WL 4621566 (E.D.Wash. Oct. 17, 2008). Proof of service was
not filed until after the filing of an Amended Complaint on May 20, 2005, after which waivers
of service of process were filed by Newmont and Dawn. It is undisputed the EPA's Complaint
against Newmont and Dawn alleged they were responsible for a release of pollutants associated
with the Midnite Mine uranium mine located near Ford, Washington. It is also undisputed that the
Complaint filed by the EPA did not include specific facts regarding alleged discharges. Ct. Rec.
187 at 23. The Amended Complaint stated at ¶ 9:


“The Site is an inactive open-pit uranium mine, which includes four pits back-
filled with waste-rock, two open pits, waste rock and uranium protore piles.
Mining activities at the Site disturbed approximately 320 acres. Mining activities
at the Site have resulted in elevated levers of metals and radionuclides in
soils, sediments, surface water and groundwater including within the drainage,
surface, and sediments of Blue Creek, which flows into the Spokane River arm
of Lake Roosevelt.”


Cause No. 05–CV–020, Ct. Rec. 3. At ¶ 14, it stated: “There have been and continue to be ‘releases'
or ‘substantial threats of releases' of such hazardous substances or pollutants or contaminants
into the environment in and around the Site ...” Id. at ¶ 14. “Materials located at the Site include
‘hazardous substances' and/or ‘pollutants or contaminants which may present an imminent and
substantial danger to the public health or welfare’...” Id. at ¶ 13.


*1150  The court conducted a bench trial of the CERCLA action and on October 17, 2008, entered
a 101 page decision declaring Newmont and Dawn, in conjunction with the United States, liable
for cleanup costs totaling many millions of dollars in the remediation of the Midnite Mine site.


B. THE INSURANCE POLICIES


1. One Beacon (Umbrella Insurance Policy)
OneBeacon policy no. E 60003 was issued (by “Employers' Surplus Lines Insurance”) to Newmont
Mining Corporation and provided $5 million in umbrella coverage for the period of July 1, 1969
to July 1, 1972. Dawn Mining is also a named insured on the policy. Prouty Decl., Ex 1 at 24. The
policy under the section entitled “I. Coverage” provides that OneBeacon will:


[I]ndemnify the Assured for all sums which the Assured shall be obligated to pay by reason
of the liability
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(a) imposed upon the Assured by law; or


(b) assumed coverage for all sums by the Named Assured ... for damages, direct or
consequential and expenses, all as more fully defined by the term “ultimate net loss” on
account of


(I) Personal Injuries, including death at any time resulting therefrom;


(ii) Property Damage,


(iii) Advertising Liability,


caused by or arising out of each occurrence happening anywhere in the world.


Prouty Decl., Ex. 1 at 42.


The policy defines “ultimate net loss” to mean:


[T]he total sum which the Assured, or any company as his insurer, or both,
become obligated to pay by reason of ... property damage, ... either through
adjudication or compromise, and shall also include ... all sums paid as ...
fees, charges and law costs ... and for litigation, settlement, adjustment and
investigation of claims and suits which are paid as a consequence of any
occurrence covered hereunder....


Id.


The policy defines “occurrence” to mean “an accident or a happening or event or a continuous or
repeated exposure to conditions which unexpectedly and unintentionally results in personal injury,
property damage, or advertising liability during the Certificate period ...” Id.


In Section II, entitled “Limit of Liability” the policy essentially provided that the insurer “shall
only be liable for the ultimate net loss which is the excess of either (a) the limits of the underlying
insurances as set out in the Schedule in respect of each occurrence covered by said underlying
insurances ...”; or (b) the deductible [$10,000], “ultimate net loss respect of each occurrence
not covered by said underlying insurances.” The policy further provided that in the event of
“exhaustion of the aggregate limits of liability under said underlying insurances by reason of losses
paid thereunder,” “this Certificate shall ... continue in force as underlying insurance.” Id.
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The OneBeacon policy also states certain “conditions.” One of them is under the heading
“Assistance and Co-operation”, which provides:


The Underwriters shall not be called upon to assume charge of the settlement or
defense of any claim made or suit brought or proceeding instituted against the
Assured but Underwriters shall have the right and shall be given the opportunity
to associate with the Assured or the Assured's underlying insurers, or both, in
the defense and control of any claim, suit or proceeding relative to an occurrence
where the claim or suit involves, *1151  or appears reasonably likely to involve
Underwriters, in which event the Assured and Underwriters shall co-operate in
all things in the defense of such claim, suit or proceeding.


Id. at 43.


Plaintiff claims the underlying insurance policy to which the OneBeacon policy refers is Pacific
policy no. LAC 164801, which has a per-occurrence policy limit of $500,000. Pacific's policy
provided primary coverage for the original term of September 15, 1964 to September 15, 1967, but
was subsequently renewed with endorsement, the last annual policy period effective July 1, 1970.
Id. at Ex. 2 at 47 (original term), 158 (endorsement regarding premium payment effective July 1,
1970). It is not clear whether this policy expired in 1971 and there was no underlying insurance for
the annual period of 1971 to 1972. Plaintiff admits the absence of exhaustion of the policy limits
for the July 1971–July 1972 annual policy period. Ct. Rec. 187 at 19.


The Pacific policy provides that Pacific shall:


(a) defend any suit against the insured alleging such injury, sickness, disease or destruction and
seeking damages on account thereof, even if such suit is groundless, false or fraudulent ...


....


The amounts incurred under this insuring agreement, except settlements of claims and suits, are
payable by the Company in addition to the applicable limit of liability of this Policy.


Prouty Decl., Ex. 2 at 48.


Plaintiffs declare through its Statement of Facts and the Prouty Declaration at ¶ 7 that the Pacific
policy limits have been exhausted. Defendants dispute this statement.. Plaintiffs/Prouty do not
offer any other evidence to support this statement made in Mr. Prouty's declaration. OneBeacon
also claims that there are at least two additional Pacific Indemnity policies, at least one of which
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may be the primary policy that replaced the policy no. LAC 164801 when it expired. Plaintiffs have
not supplied the court with these apparent policies, or apparently produced them to defendants.
OneBeacon SOF, ¶ 7.


2. Continental
Continental (as successor to Harbor Insurance Company (“Harbor”)) issued a primary insurance
policy, no. GLA 010076, to Newmont Mining Corp. providing coverage for the period of April
1, 1975–1976, then another policy no. GLA 010441 for the period April 1 1976 to April 1, 1977.
Prouty Decl., Ex. 3 at 163, 4 at 204. Both policies provide:


[T]he Company shall have the right and duty to defend any suit against
the insured seeking damages on account of such bodily injury or property
damage, even if any of the allegations of the suit are groundless, false, or
fraudulent, ... But the company shall not be obligated to pay any claim or
judgment or to defend any suit after the applicable limit of the company's liability
has been exhausted by payment of judgments or settlements.


Id. at Ex. 3 at 165, Ex. 4 at 205 (bold in original).


The policies also both contain pollution exclusions providing:


Exclusions


This Insurance does not apply:


...


(f) to bodily injury or property damage arising out of the discharge, dispersal, release or escape
of smoke, vapors, soot, fumes, acids, alkalis, toxic chemicals, liquids or gases, waste materials
or other irritants, contaminants or pollutants into or upon land, *1152  the atmosphere or any
water course or body of water; but this exclusion does not apply If such discharge, dispersal,
release or escape is sudden and accidental.


Id.


3. Insurance Company of North America (3 primary policies)
INA issued three policies to Newmont Mining Corporation providing coverage from July 18,
1980–July 18, 1985(policy nos. SCG–1406, SCG–G0–002765–0, SCG–GO–209325). Prouty
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Decl., Ex 5, 6, 7. All three policies contain the following language in the insurance agreement
portion of the policy:


The Company will pay on behalf of the Insured all sums which the Insured shall become legally
obligated to pay as damages because of:


A. bodily injury or


B. property damage


to which this insurance applies, caused by an occurrence and the Company shall have the right
and duty to defend any suit against the insured seeking damages on account of such bodily
injury or property damage, even if any of the allegations of the suit are groundless, false, or
fraudulent, ... but the company shall not Be obligated to pay any claim or judgment or to defend
any suit after the applicable limit of the company's liability has been exhausted by payment of
judgments or settlements.


Prouty Decl., Ex. 5 at 236, Ex. 6 at 268, Ex. 7 at 298.


All three policies have pollution exclusions as well. These provisions state that the insurance does
not apply to:


(f) to bodily injury or property damage arising out of the discharge, dispersal,
release or escape or smoke, vapors, soot, fumes, acids, alkalis, toxic
chemicals, liquids or gases, waste materials or other irritants, contaminants or
pollutants into or upon land, the atmosphere or any water course or body of
water; but this exclusion does not apply if such discharge, dispersal, release
or escape is sudden and accidental.


An “occurrence” means an “accident, including continuous or repeated exposure to conditions,
which results in bodily injury or property damage neither expected nor intended from the
standpoint of the Insured.”


“Property damage” means:


(1) physical injury to or destruction of tangible property which occurs during the
policy period, including the loss of use thereof at any time resulting therefrom,
or (2) loss of use of tangible property which has not been physically injured or
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destroyed provided such loss of use is caused by an occurrence during the policy
period.


The policies also provide that “If claim is made or suit is brought against the Insured, the Insured
shall immediately forward to the Company every demand, notice, summons or other process
received by him or his representative.”


With respect to personal injury coverage (PIL) and the duty to defend, all three policies provide
coverage for “offenses committed in the conduct of the Named Insured's business,” including
“wrongful entry or eviction, or other invasion of the right of private occupancy.” The PIL insuring
agreement section contains the same duty to defend clause as the insuring agreement (above)
contains.


C. COMMUNICATION BETWEEN PLAINTIFFS AND CARRIERS
In December 1997, Newmont and Dawn notified the carriers of the EPA's October 6, 1997
“Request for Information” pursuant to Section 104 of CERCLA regarding *1153  the Midnite
Mine site. On May 17, 2005, Plaintiffs provided tendered defense of the action to OneBeacon,
Continental and INA by letter. The letter provided notice of the CERCLA action and requested that
the insurers “fully investigate, defend, and indemnify the insureds per the conditions of the policies
of coverage.” Prouty Decl., Ex. 10. On September 16, 2005, an “Insurance coverage” meeting
was held with Plaintiffs' coverage counsel. Apparently INA and Continental attended this meeting,
wherein the EPA's claims were discussed. Another meeting was held on November 17, 2006.


Carriers such as Pacific Indemnity and Federal Insurance Company, reviewed their general liability
policies and concluded that there was a potential for coverage and agreed to participate in the
defense of Plaintiffs. Prouty Decl., Ex. 11 [Letter regarding policies of Pacific Indemnity and
Federal Insurance Company]. Continental responded likewise. On October 27, 2005, Continental
sent Plaintiffs a letter reserving its rights and seeking information about Dawn Mining's status
and information to investigate the claim. Coyle Decl., Ex. A. The letter does not indicate whether
Continental was agreeing or declining to defend the Plaintiffs.


Sometime in 2006, Continental apparently entered into negotiations with the holder of the Pacific
and Federal Insurance Company policies regarding the allocation of defense costs. On June 25,
2007, Continental sent Plaintiffs a letter indicating that it had “completed its review of the potential
for coverage under the policies” and that it agreed to “participate in Dawn and Newmont's [defense]
subject to confirmation that Newmont USA Limited is the same entity as Newmont Mining
company ... subject to a full reservation of rights.” Ct. Rec. 179 [Coyle Decl.], Ex. B.(emphasis
added). In July 2007, over two years after the May 17, 2005 tender of defense, Continental sent
another letter indicating it was “formally respond[ing] to” the tender of defense and agreeing to
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“participate” in Newmont and Dawn's defense subject to a reservation of rights under policies
covering policy period 75–76 and 76–77. Ct. Rec. 164 [Prouty Decl.], Ex. 12; Ct. Rec. 179 [Coyle
Decl.], Exs. A–F. Continental declined to accept tender of defense as to excess policies for ′ 77–
′78 and ′69–′72. Newmont and Dawn interpreted this letter as an agreement to defend under a
reservation of rights.


Unlike Continental, neither OneBeacon or INA responded in writing as to whether it was agreeing
or declining to defend the Plaintiffs. INA's correspondence with Plaintiffs, in 1998 and June 2005,
involved letters expressing a general reservation of rights and requests for more information. There
was no mention of the duty to defend. Correspondence from OneBeacon sent to Plaintiffs' New
York attorney on March 9, 2007 acknowledged receipt of the underlying Complaint of the EPA
and expressed its position that it owed no duty of coverage to Newmont Mining. Ct. Rec. 173
[Luongo Decl.], Ex. B. The letter also indicates that any such coverage would be subject to the
conditions expressed in the policy. It made certain inquiries of Plaintiffs' counsel, and “reserves all
rights without limitation” under the OneBeacon policies. Id. The letter neither agreed nor declined
to defend Plaintiffs in the CERCLA action.


Both INA and OneBeacon agree with Plaintiffs contention that they did not provide Newmont or
Dawn with a defense and have not reimbursed Plaintiffs for defense costs incurred in the CERCLA
action. Continental disputes this contention, implying that it was ready and willing to reimburse
Plaintiffs defense costs but that Plaintiffs did not cooperate in providing the information required
for payment. Ct. *1154  Rec. 178 [Cont. Resp. to Pltfs' SOF] at 5–6.


II. LEGAL STANDARD
The Federal Rules of Civil Procedure provide for summary adjudication when “the pleadings,
depositions, answers to interrogatories, and admissions on file, together with the affidavits, if any,
show that there is no genuine issue as to any material fact and that the party is entitled to a judgment
as a matter of law.” Fed.R.Civ.P. 56(c). In a motion for summary judgment, “[i]f the party moving
for summary judgment meets its initial burden of identifying for the court those portions of the
materials on file that it believes demonstrate the absence of any genuine issues of material fact,”
the burden of production then shifts so that “the nonmoving party must set forth, by affidavit or
as otherwise provided in Rule 56, ‘specific facts showing that there is a genuine issue for trial.’ ”
T.W. Elec. Service, Inc. v. Pacific Elec. Contractors Ass'n, 809 F.2d 626, 630 (9th Cir.1987) (citing
Celotex Corp. v. Catrett, 477 U.S. 317, 106 S.Ct. 2548, 91 L.Ed.2d 265 (1986)); Kaiser Cement
Corp. v. Fischbach & Moore, Inc., 793 F.2d 1100, 1103–04 (9th Cir.), cert. denied, 479 U.S. 949,
107 S.Ct. 435, 93 L.Ed.2d 384 (1986).


In judging evidence at the summary judgment stage, the Court does not make credibility
determinations or weigh conflicting evidence, and draws all inferences in the light most favorable
to the nonmoving party. T.W. Electric, 809 F.2d at 630–31 (citing Matsushita Elec. Indus. Co.,
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Ltd. v. Zenith Radio Corp., 475 U.S. 574, 106 S.Ct. 1348, 89 L.Ed.2d 538 (1986)); Ting v.
United States, 927 F.2d 1504, 1509 (9th Cir.1991). The evidence the parties present must be
admissible. Fed.R.Civ.P. 56(e). Conclusory, speculative testimony in affidavits and moving papers
is insufficient to raise genuine issues of fact and defeat summary judgment. Thornhill Pub. Co.,
Inc. v. GTE Corp., 594 F.2d 730, 738 (9th Cir.1979).


The parties dispute whether Washington law or New York governs this diversity dispute. They
agree, however, that in a diversity action, the conflict of laws principles of the forum state govern.
Patton v. Cox, 276 F.3d 493, 495 (9th Cir.2002). This issue will be discussed in further detail below.


III. ANALYSIS
Plaintiffs' motion requests summary judgment in their favor on the duty to defend and bad faith
claims against OneBeacon, Continental, and INA. Plaintiffs request that the court find the carriers
liable for breach of contract in not honoring their duty to provide a defense and for bad faith actions
and omissions in not providing that defense. Ct. Rec. 187 at 30. The Defendant carriers each argue
they had no duty to defend by reason of the specific language of their respective policies and that
Plaintiffs' bad faith claims are meritless. Defendants contend that New York law should govern
the court's interpretation of the policies herein which the parties agree, do not contain applicable
choice of law provisions. Plaintiffs contend Washington law should apply though, as to the issue
of the duty to defend, they take the position that there is no actual conflict mandating the court's
choice of one state's law.


A. PLAINTIFFS' MOTION FOR PARTIAL SUMMARY JUDGMENT RE: DUTY TO
DEFEND
The elements of a breach of contract claim are: (1) the existence of a valid contract; (2) a breach
of a duty imposed by the contract; and (3) resultant damages. The focus of disagreement herein
is on the second of these elements. There is apparently no dispute that Newmont entered into
contracts for insurance with *1155  these Defendants, that Dawn was an additional insured, and
that Newmont and Dawn incurred defense costs in defending the CERCLA action.


1. Breach of Contract Claim against OneBeacon
OneBeacon is the only excess insurer against whom Plaintiffs have brought their present motion.
Both OneBeacon and Plaintiffs agree that choice of law is not dispositive as to Plaintiffs' motion
regarding the duty to defend directed at OneBeacon.


[1]  An excess liability insurer's duty to defend is generally defined by its own excess policy. The
interpretation of an insurance policy is a question of law in which provisions are given their plain
and ordinary meaning. Alaska Natl. Ins. Co. v. Bryan, 125 Wash.App. 24, 30, 104 P.3d 1 (2004);
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accord White v. Continental Cas. Co., 9 N.Y.3d 264, 267, 848 N.Y.S.2d 603, 878 N.E.2d 1019
(2007). A reading of OneBeacon's insurance contract in this case reveals an express provision
disavowing any duty to defend, but providing OneBeacon the option and opportunity to participate
in the insured's defense. Accordingly, the court finds OneBeacon did not have a duty to defend
Plaintiffs.


[2]  [3]  OneBeacon's policy provides that its policy (“certificate”) and coverage is subject to the
limitations, terms and conditions expressed in the policy. Ct. Rec. 164, Ex. 1. at 42, 43. The policy
specifically lists certain conditions, including one entitled “Assistance and Co-operation,” which
states in pertinent part:


The Underwriters shall not be called upon to assume charge of the settlement or
defense of any claim made or suit brought or proceeding instituted against the
Assured but Underwriters shall have the right and shall be given the opportunity
to associate with the Assured or the Assured's underlying insurers, or both,
in the defense and control of any claim, suit or proceeding relative to an
occurrence where the claim or suit involves, or appears reasonably likely to
involve Underwriters, in which event the Assured and Underwriters shall co-
operate in all things in the defense of such claim, suit or proceeding.


Id. at 43 (emphasis added). This provision in unequivocal terms contractually disavows the duty
to defend, but reserves the right to participate in the defense or settlement of the claim. Where an
insurance policy confers a right to defend, but not an obligation to defend, the insurer's election
not to take over the defense is not a breach of duty owed to the insured. Kienle v. Flack, 416 F.2d
693, 696 (9th Cir.1969).


Plaintiffs argue that because the OneBeacon policy does not expressly “exclude a duty to defend
when it drops down and continues as a primary policy,” there is an ambiguity as to whether the
Assistance and Co-operation condition applies or not in this circumstance. Plaintiffs contend the
court should construe this ambiguity in their favor and in essence, view the policy as silent in
regard to the duty to defend. See e.g., Weyerhaeuser Company v. Commercial Union Insurance
Company, 142 Wash.2d 654, 690, 15 P.3d 115 (2000) (the duty to defend may arise where policy
was silent in regard to duty to defend, it did not expressly eliminate any defense obligation,
and coverage obligations of the underlying insurers are exhausted). Plaintiffs contend that once
OneBeacon was required to “drop down” because the underlying insurance policy was exhausted
(which is a disputed fact), it then acquired the contractual duty to defend pursuant to the terms of
the underlying primary policy of Pacific Indemnity. The Limit of Liability section of OneBeacon's



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014182807&pubNum=0000578&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014182807&pubNum=0000578&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969120378&pubNum=0000350&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RP&fi=co_pp_sp_350_696&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_696 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969120378&pubNum=0000350&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RP&fi=co_pp_sp_350_696&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_696 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000654935&pubNum=0004645&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2000654935&pubNum=0004645&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Newmont USA Ltd. v. American Home Assur. Co., 676 F.Supp.2d 1146 (2009)


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 16


policy provides that in the *1156  event of exhaustion the policy would “continue in force as
underlying insurance.”


The court rejects the contention that OneBeacon's policy is ambiguous or should be construed as
silent as to whether its Conditions apply to the circumstances here. Moreover, the “continue in
force” language of the policy does not render the remaining terms of the excess policy a nullity or
suggest that its conditions are replaced by the provisions of the underlying insurance. There is no
authority for such a proposition and it just simply runs counter to the express and unambiguous
language of the policy itself.


Plaintiffs' motion regarding the duty of OneBeacon to defend is DENIED.


2. Breach of Contract Claims Against Continental and INA


a. Choice of Law
In suits arising under the Court's diversity jurisdiction, the court must determine whether to apply
the law of the forum state or the law of another state. See Kohlrautz v. Oilmen Participation Corp.,
441 F.3d 827, 833 (9th Cir.2006). To make this determination, the court applies the choice of law
rules of the forum state. Id. Washington law presumptively applies. See Erwin v. Cotter Health
Ctrs., 161 Wash.2d 676, 692, 167 P.3d 1112 (2007).


[4]  [5]  Washington employs a two-step approach to choice of law questions. First, Washington
choice of law principles require the application of Washington law unless there is an “actual
conflict” with another applicable body of law. Burnside v. Simpson Paper Co., 123 Wash.2d 93,
103, 864 P.2d 937 (1994). Second, if there is a conflict, Washington uses a “most significant
relationship” test. See Mulcahy v. Farmers Ins. Co., 152 Wash.2d 92, 100, 95 P.3d 313 (2004)
(contract); Rice v. Dow Chem. Co., 124 Wash.2d 205, 213, 875 P.2d 1213 (1994) (tort). An “actual
conflict” exists between Washington law and the laws or interests of another state if application
of the various states' laws could produce diverging outcomes on the same legal issue. Erwin, 161
Wash.2d at 692, 167 P.3d 1112.


Choice of law is decided on an issue by issue basis. RESTATEMENT (SECOND) OF CONFLICT
OF LAWS § 145(1). It would be inappropriate for the court to prospectively declare that either
Washington or New York applies to each and every issue in this case before the specific issue is
identified. With regard to the insurers' duties to defend, the court agrees with Plaintiffs that the
choice of law question is inconsequential, and therefore the court applies the forum state's law, the
law of Washington, to resolve the issue. Washington and New York have identical standards for
when the duty to defend arises, which in this case, produces an identical outcome on this particular
issue. Though disparities exist in the laws governing pollution exclusion clauses, these disparities
are not meaningful in regards to carriers' duties to defend.
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In both Washington and New York the duty to defend arises at the time an action is first brought,
and is based on the existence of conceivable coverage or otherwise stated, the potential for the
carrier's liability. Both jurisdictions follow the “four corners” rule as the standard for determining
when the duty to defend is triggered. In Washington, courts have said that an insurer's duty to
defend “arises when a complaint against the insured, construed liberally, alleges facts which could,
if proven, impose liability upon the insured within the policy's coverage.” Unigard Ins. Co. v.
Leven, 97 Wash.App. 417, 425, 983 P.2d 1155 (1999); see also Woo v. Fireman's Fund Insurance
Co., 161 Wash.2d 43, 164 P.3d 454 (2007).


[6]  [7]  [8]  In New York, the duty to defend is triggered “when the ‘four corners of the *1157
complaint’ ” filed against the insured “suggest the reasonable possibility of coverage.” Fitzpatrick
v. American Honda Motor Co., 78 N.Y.2d 61, 66, 571 N.Y.S.2d 672, 575 N.E.2d 90 (1991) (noting
that New York courts “have refused to permit insurers to look beyond the complaint's allegations
to avoid their obligation to defend and have held that the duty to defend exists ‘[i]f the complaint
contains any facts or allegations which bring the claim even potentially within the protection
purchased.’ ”). See also Continental Cas. Co. v. Rapid–American Corp., 80 N.Y.2d 640, 648, 593
N.Y.S.2d 966, 609 N.E.2d 506 (1993); Frontier Insulation Contractors, Inc. v. Merchants Mut. Ins.
Co., 91 N.Y.2d 169, 175, 667 N.Y.S.2d 982, 690 N.E.2d 866 (1997). “If the complaint contains any
facts or allegations which bring the claim even potentially within the protections purchased, the
insurer is obligated to defend.” Technicon Elecs. v. American Home Assurance (“Technicon II”),
74 N.Y.2d 66, 544 N.Y.S.2d 531, 533, 542 N.E.2d 1048, 1050 (Ct.App.1989); see also Gillette,
486 N.Y.S.2d at 876, 476 N.E.2d at 275. Thus, the insurer is required to provide a defense to any
action, however groundless, in which there exists any possibility that the insured might be held
liable for damages where facts are alleged within the coverage of the policy. See National Grange v.
Continental Cas. Ins. Co., 650 F.Supp. at 1407–08. Indeed, New York courts have viewed liability
insurance as “litigation insurance.” Gillette, 486 N.Y.S.2d at 876, 476 N.E.2d at 275; National
Grange, 650 F.Supp. at 1407.


Both jurisdictions have consistently recognized that the duty to defend is a distinct obligation
which is broader than the duty to indemnify. Weyerhaeuser Co. v. Commercial Union Ins. Co., 142
Wash.2d 654, 690, 15 P.3d 115 (2000); accord Seaboard Sur. Co. v. Gillette Co., 64 N.Y.2d 304,
486 N.Y.S.2d 873, 876, 476 N.E.2d 272, 275 (1984). The present motion before the court does not
seek adjudication of the questions of actual liability coverage or the duty to indemnify.


[9]  So long as the claims may potentially fall within policy's coverage, the duty to defend is
triggered, and this is so even if the language of the complaint does not adequately state all the facts
requisite to trigger coverage. “A policy protects against poorly or incompletely pleaded causes
as well as those artfully drafted.” Ruder & Finn Inc. v. Seaboard Surety Co., 52 N.Y.2d 663,
670, 439 N.Y.S.2d 858, 422 N.E.2d 518 (1981). If a complaint is ambiguous, both New York
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and Washington law provide that it shall be construed liberally in favor of triggering the insurer's
duty to defend. Woo v. Fireman's Fund Insurance Co., 161 Wash.2d 43, 164 P.3d 454 (2007);
Green Bus Lines, Inc. v. Consolidated Mut. Ins. Co., 74 A.D.2d 136, 144, 426 N.Y.S.2d 981,
987 (N.Y.A.D.1980) (citing cases). Further, even where there are extrinsic facts suggesting the
claim may ultimately prove meritless or outside the policy's coverage, the insurer cannot avoid its
obligation to provide a defense. While facts outside the complaint may be relied upon to expand
an insurer's duty to defend, they may not be utilized by the insurer to deny the duty to defend.
Woo, 164 P.3d at 459; Durant v. North Country Adirondack Coop. Ins. Co., 24 A.D.3d 1165, 1166,
807 N.Y.S.2d 427 (N.Y.A.D.2005)


Moreover, both states' policies dictate that when an insurer is in doubt as to its obligation to defend,
insurers should not desert their policyholders but agree to defend under a reservation of rights.
See Truck Ins. Exchange v. VanPort Homes, Inc., 147 Wash.2d 751, 58 P.3d 276 (Wash.2002).
“Although the insurer must bear the expense of defending the insured, by doing so under a
reservation of rights and seeking a declaratory judgment, the insurer *1158  avoids breaching its
duty to defend and incurring the potentially greater expense of defending itself from a claim of
breach.” Woo, 161 Wash.2d 43, 164 P.3d 454 (2007)(emphasis added).


[10]  [11]  In both jurisdictions, an insurer may only be relieved of its duty defend if the claim
alleged in the complaint is clearly not covered by the policy. Woo v. Fireman's Fund Insurance Co.,
161 Wash.2d 43, 164 P.3d 454 (2007); Cle Elum Bowl, Inc. v. North Pac. Ins. Co., 96 Wash.App.
698, 703, 981 P.2d 872 (1999); Technicon II, 544 N.Y.S.2d at 533, 542 N.E.2d at 1050 (no duty to
defend if the insurer shows that the allegations in the complaint fall completely within the policy
exclusions and the allegations as a whole are subject to no other interpretation). Moreover, as New
York law makes clear it is the insurer who has the burden of showing that the exclusion clearly
and unmistakably applies to the claims. Fed. Ins. Co. v. 1030 Fifth Ave. Corp., 262 A.D.2d 142,
691 N.Y.S.2d 498, 499 (N.Y.App.Div.1999). To be relieved of its duty to defend on the basis of
a policy exclusion, the insurer bears a heavy burden of demonstrating that the allegations of the
complaint cast the pleadings wholly within the exclusion, that the exclusion is subject to no other
reasonable interpretation, and that there is no possible legal or factual basis upon which the insurer
may eventually be required to indemnify the insured. Frontier Insulation Contractors Inc., 667
N.Y.S.2d 982, 690 N.E.2d at 868–69.


[12]  Both Washington and New York law also provide that once triggered, an insured is entitled
to a full and complete defense from every insurer having a duty to defend. See W. Pac. Ins.
Co. v. Farmers Ins. Ex., 69 Wash.2d 11, 18, 416 P.2d 468, 472 (1966) (liability insurer had
“a direct contractual duty to defend its insured ..., regardless of existence of other insurance”);
accord Continental Cas. Co. v. Rapid–American Corp., 80 N.Y.2d 640, 593 N.Y.S.2d 966, 609
N.E.2d 506 (1993) (“National may eventually have to contribute both to defense costs and to
indemnification.... However, the duty to defend is broader than the duty to pay, requiring each
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insurer to defend if there is an asserted occurrence covered by its policy ..., and the insured should
not be denied initial recourse to a carrier merely because another carrier may also be responsible ...
That is the ‘litigation insurance’ the insured has purchased.... When more than one policy is
triggered by a claim, pro rata sharing of defense costs may be ordered, but we perceive no error
or unfairness in declining to order such sharing, with the understanding that the insurer may later
obtain contribution from the other applicable policies.”). Any contrary rule would encourage foot
dragging by insurers and potentially leave the insured without a prompt and proper defense.


b. Burden of Proof
As summarized above, Washington and New York's legal standards governing the duty to defend
are nearly identical. With these standards in mind, the court clarifies the parties' burden of proof
on the issue of the duty to defend. As the movant and insured herein, Plaintiffs have the burden
of coming forward with evidence showing the claims alleged in the EPA's complaint could
conceivably be covered by the policy. If satisfied, the insurers then have the heavy burden of
demonstrating as a matter of law that the claims in the complaint can be interpreted only to exclude
coverage. Thus, contrary to the contentions of INA and Continental, an insurer might be called to
negate the applicability of the sudden and accidental exception to the pollution exclusion in order
to successfully demonstrate the unambiguous lack of potential for coverage.


*1159  Northville Industries, the case relied upon heavily by the Defendants, does not alter this
well established doctrine. Northville Indus. Corp. v. National Union Fire Ins. Co., 89 N.Y.2d
621, 657 N.Y.S.2d 564, 679 N.E.2d 1044 (1997). That case could easily be somewhat misleading
however, because, unlike this case, its procedural posture involved simultaneous rulings on both
the duty to defend and indemnify. In order to demonstrate that the duty to defend was triggered,
Plaintiffs are not required to establish coverage (only the potential for coverage), to show that “all
conditions precedent were met and no exclusions apply” as contended by INA (Ct. Rec. 176 at 9),
or to show that “a sudden and accidental discharge in fact occurred” as contended by Continental
(Ct. Rec. 177 at 2, 7). In their briefs, INA and Continental conflate the distinct standards for the
duties to defend and indemnify.


For the reasons which follow, the court concludes that as a matter of law, the allegations in the
complaint could potentially be covered events and neither Continental or INA have demonstrated
the lack of legal or factual possibility of coverage.


c. Pollution Exclusion Clauses Do Not Relieve INA and Continental of their Duty to Defend
All five of the Continental and INA policies at issue in this case included broad duty to defend
clauses, as well as pollution exclusion clauses. Each pollution exclusion clause contains an
exception in which coverage is re-triggered for “sudden and accidental” polluting events. The
determination of the insurer's obligation to defend in this case depends on the status of the pleadings
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as they were at the time the Plaintiffs called upon the Defendants to defend in the underlying action.
The EPA's claim against the Plaintiffs asserted in the complaint was very broad. It stated:


“The Site is an inactive open-pit uranium mine, which includes four pits back-
filled with waste-rock, two open pits, waste rock and uranium protore piles.
Mining activities at the Site disturbed approximately 320 acres. Mining activities
at the Site have resulted in elevated levels of metals and radionuclides in
soils, sediments, surface water and groundwater including within the drainage,
surface, and sediments of Blue Creek, which flows into the Spokane River arm
of Lake Roosevelt.”


Cause No. 05–CV–020, Ct. Rec. 3. “There have been and continue to be ‘releases' or ‘substantial
threats of releases' of such hazardous substances or pollutants or contaminants into the environment
in and around the Site ...” Id. at ¶ 14. “Materials located at the Site include ‘hazardous substances'
and/or ‘pollutants or contaminants which may present an imminent and substantial danger to the
public health or welfare’...” Id. at ¶ 3.


[13]  It is undisputed that the EPA's complaint did not include any specific facts regarding the
alleged discharges or how the discharges occurred. Rather the complaint is couched in general
terms appropriate for a CERCLA action. The insurers concede, that there are no specific facts pled
in the EPA's complaint about the releases and “there are no allegations of the underlying complaint
that would characterize the contamination at issue as sudden and/or accidental.” Ct. Rec. 176 at 12.
Likewise, as Plaintiffs point out, there are no allegations in the underlying complaint that would
rule out the potential for coverage and the possibility of facts demonstrating that the contamination
at issue was sudden and accidental. See e.g. Mahl Brothers Oil Co., Inc. v. St. Paul Fire & Marine
Ins. Co., 307 F.Supp.2d 474, 496 (W.D.N.Y.2004) (“where an underlying claim does not specify
how the relevant *1160  hazardous substance was discharged into the environment, such claim did
not clearly negate an interpretation that such discharge was sudden and accidental” and, therefore,
not encompassed by the pollution exclusion); Valley Imp. Ass'n, Inc. v. U.S. Fidelity & Guar. Corp.,
129 F.3d 1108, 1120 (10th Cir.1997) (New Mexico law) (“Although the pleadings do not allege an
accident, neither do they clearly indicate that the overgrazing was not the result of an accident. The
claims were potentially within the coverage for property damage liability and should have been
defended by USF & G”). Moreover, it does not require a strained or an unreasonable construction
of the claims in the Complaint to find a potential for coverage under the sudden and accidental
exception. See e.g., Hecla Min. Co. v. New Hampshire Ins. Co., 811 P.2d 1083 (Colo.1991) (holding
that insurers had duty to defend where claims against mining did not contain assertions that the
insured expected or intended the discharge of pollutants into the gulch as a result of its mining
operations); LaSalle Nat. Trust, N.A. v. Schaffner, 818 F.Supp. 1161 (N.D.Ill.1993) (finding the
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allegation of groundwater contamination and release of other volatile organic compounds stated
potentially covered claims by exceptions in the sudden and accidental pollution exclusion policies).


The law requires the court to resolve all doubts regarding the sufficiency of the allegations to
trigger coverage in favor of the insured and the duty to defend. Moreover, when an insurer is
unconvinced of its duty to defend, insurers are to resolve such doubt in favor of furnishing a
defense to its insured while it pursues other avenues for resolving the uncertainty. These two
fundamental tenets of insurance law operate in favor of finding the insurers had a duty to defend.
The broad allegations of the EPA's complaint raise doubt as to coverage, but more importantly, do
not clearly and unambiguously preclude it. INA and Continental also knew that further uncertainty
loomed over the question of coverage as their policies contained no choice of law provisions
and it was therefore unknown to them what state's law would ultimately dictate the interpretation
of the policy's pollution exclusion. See Ct. rec. 177 at 16 (admitting the choice of law issue is
debatable). As extensively discussed by the parties, the meaning attributed to the terms “sudden”
and “accidental” has been the subject of massive nationwide litigation with courts diverging on
the application of the terms in varying factual contexts. New York and Washington law diverge on
this subject. Compare e.g. Northville Indus. Corp. v. National Union Fire Ins. Co., 89 N.Y.2d 621,
657 N.Y.S.2d 564, 679 N.E.2d 1044 (1997) (“sudden” connotes abrupt) with United Pacific Ins.
Co. v. Van's Westlake Union, Inc., 34 Wash.App. 708, 664 P.2d 1262 (Wash.App.1983) (sudden
and accidental provision will cover claims where the injury was “neither expected nor intended”).
However, both states require these terms to be to be construed in the relevant context, and to give
ambiguous terms a construction most favorable to the insured. The ambiguities in the complaint's
allegations and uncertainty in the law governing the interpretation of these policies, make it
arguable whether coverage under the “sudden and accidental” exception could exist. If any of the
claims alleged could even arguably be covered, the insurer is required to defend.


At this time, as the issue of coverage is not before the court, the court need not resolve the
debate regarding the construction of these pollution exclusion clauses. Whether the “sudden and
accidental” exception broadly includes unexpected events or only pollution occurring during an
abrupt accident, the EPA's complaint cannot be fairly read to have clearly and unambiguously
precluded either as a possible *1161  cause, even in part, of the damage asserted therein. Contrary
to positions stated at oral argument, there is no requirement that the facts in the complaint
specifically and unequivocally make a claim for coverage. If there is any legal or factual basis that
could be developed which would obligate the insurer to pay under the policy, the insured is entitled
to a defense. As INA and Continental cannot demonstrate the complaint's allegations cast the
pleading solely so to preclude coverage, the pollution exclusion provision does not provide a basis
for avoiding the duty to defend. The complaint filed by the EPA triggered INA and Continental's
duties to defend under the policies.


d. Plaintiffs Did Not Breach the Notice Provision of INA's Policy
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[14]  INA claims Newmont/Dawn breached the notice provision of its policy by failing to provide
notice of the underlying suit until five months after the United States filed suit. INA contends
the breach nullifies any duty to defend. INA's policy provides that the insured shall “immediately
forward ... notice, summons or other process” to INA.


The purpose of the prompt notification provisions is to allow an insurer to make prompt and
thorough investigation of claims. INA's contention is meritless. INA was given notice of the EPA's
investigation of the Midnite Mine in 1997. The United States filed its initial complaint on January
28, 2005, however, the court entered a show cause order for lack of service on May 19, 2005. On
May 20, 2005, the United States filed an Amended Complaint and then responded to the show
cause order on June 3, 2005, indicating the United States was waiting for the return of waivers of
service forms for the Amended Complaint. On May 25, 2005, Newmont sent letters to its carriers,
including INA, notifying it of the suit and providing copies of the Complaint. The court concludes
there was no delay in providing notice to INA, and certainly no prejudice to INA.


e. Breach of Contract
[15]  Based on the above analysis, the court concludes Plaintiffs have demonstrated that INA and
Continental had a duty to defend them in the underlying CERCLA lawsuit as the allegations therein
could potentially trigger coverage under the terms of the insurance policies. As Plaintiffs have
moved for partial summary judgment as to the issue of liability on their claim for breach of duty to
defend, the next question becomes whether INA and Continental breached their duties to defend.


Plaintiffs appear to be arguing that INA and Continental have breached their duty to defend by 1)
failing to timely acknowledge the duty to defend after the tender of defense request; 2) failing to
provide counsel in defense of the claim; and 3) failing to reimburse Plaintiffs for any and all legal
costs incurred by it in the defense of that action. Very little discussion was devoted by the parties
to the subject of breach. It is undisputed that INA never responded in writing whether it was either
agreeing to or declining to defend the Plaintiffs. INA's letters generally reserving all rights and its
participation “in multiple meetings,” does not equate to undertaking defense of the action subject
to a reservation of rights. It is further undisputed that INA did not provide a defense and has not
paid for Plaintiffs defense. Accordingly, the court finds there are no material facts in dispute as to
whether INA breached its duty to defend.


By way of footnote, Continental argues it did not breach its duty to defend. Ct. Rec. 177 at
18. Continental contends that it did not refuse to defend Plaintiffs, but rather, agreed to defend
subject to a full *1162  reservation of rights on June 28, 2007. Continental also contends that
sometime after the time of the tender of defense request it “attempted to negotiate a defense
cost sharing agreement with Newmont and its other insurers.” The mere offer to participate on
a pro rata basis, without any further action, does not equate to providing a defense or otherwise
cure the breach of its duty to defend. Moreover, while the law encourages insurers to enter into
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cooperative arrangements to promptly resolve issues regarding the duty to defend, the facts only
suggest Continental spent two years attempting to reach agreement. There are no facts of record
evidencing a cooperative arrangement was ever reached. Based upon the facts and evidence of
record and the limited argument raised, the court concludes the record undisputedly demonstrates
that Continental breached its contractual duty to defend Plaintiffs. Plaintiffs' Motion for Partial
Summary Judgment regarding liability of INA and Continental for breach of the duty to defend
is GRANTED.


B. PLAINTIFFS' MOTION FOR PARTIAL SUMMARY JUDGMENT RE: BAD FAITH
Plaintiffs also seek summary judgment against OneBeacon, Continental and INA on their claims
of bad faith denial of the duty to defend and violation of the Washington Consumer Protection
Act, RCW 19.86. Plaintiffs claim the insurers “unreasonably” refused to honor its duty to defend
and essentially deserted its policyholder, and therefore have acted in bad faith. Plaintiffs contend
the insurer's bad faith is a per se violation of the Washington Consumer Protection Act. Plaintiffs
allege Washington law applies and do not allege a violation of New York consumer protection laws.
Defendants argue the court should dismiss Plaintiffs' bad faith claim as New York law applies,
which does not recognize a bad faith claim for breach of insurance contract.


1. Choice of Law
[16]  [17]  The first step in a choice of law analysis is to determine whether an actual conflict
exists between the substantive laws of the interested jurisdictions, here, Washington and New York.
Washington law allows for an insured to bring an action for bad faith refusal to defend. When an
insurer has a duty to defend, its failure to respond to a defense request amounts to bad faith. Truck
Ins. Exch. v. VanPort Homes, Inc., 147 Wash.2d 751, 759, 58 P.3d 276 (2002). New York takes
the more conservative approach adopted in a minority of jurisdictions, which does not recognize a
cause of action for the insured for bad faith breach of an insurance contract. Under New York law,
bad faith claims are considered contractual (as opposed to torts) and punitive damages are available
in a bad faith claim only where Plaintiffs can demonstrate they were victims of a tort independent
of the insurance contract. See Acquista v. N.Y. Life Ins. Co., 285 A.D.2d 73, 730 N.Y.S.2d 272,
278 (2001) (the duties and obligations of the parties to an insurance policy are contractual rather
than fiduciary); Polidoro v. Chubb Corp., 354 F.Supp.2d 349, 352 (S.D.N.Y.2005) (“Plaintiff's
claim for bad-faith conduct in handling insurance claims is not legally-cognizable under New York
law.”); Fasolino Foods Co. v. Banca Nazionale del Lavoro, 961 F.2d 1052, 1056 (2d Cir.1992)
(“Under New York law, parties to an express contract are bound by an implied duty of good faith,
but breach of that duty is merely a breach of the underlying contract.”) As to the claim now before
the court for bad faith denial of the duty to defend, Plaintiffs do not allege a tort independent of
the insurance contract. Accordingly, if New York law applies, Plaintiffs bad faith cause of action
would be duplicative of their breach of contract action and would not be a legally cognizable cause
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of action. Based on the analysis *1163  of the laws of the interested states, the court concludes
that there is an actual conflict of law sufficient to justify a choice-of-law analysis.


In Washington, claims for bad faith breach of contract sound in tort. St. Paul Fire and Marine Ins.
Co. v. Onvia, Inc., 165 Wash.2d 122, 130, 196 P.3d 664, 668 (Wash.2008), (quoting Safeco Ins.
Co. of Am. v. Butler, 118 Wash.2d 383, 389, 823 P.2d 499 (1992)). Washington also applies tort
conflict of law principles to consumer protection act claims. Schnall v. AT & T Wireless Servs.,
Inc., 139 Wash.App. 280, 292–94, 161 P.3d 395 (2007). In resolving conflict of law tort questions,
Washington follows the Restatement (Second) of Conflict of Laws' most significant relationship
test found at § 145. The court must evaluate the contacts both quantitatively and qualitatively,
according to their relative importance to the particular issue at hand. Id.; See also, Martin v.
Goodyear Tire & Rubber Co., 114 Wash.App. 823, 830, 61 P.3d 1196 (2003).


The contacts typically considered in a tort conflict of law analysis include:


(a) the place where the injury occurred,


(b) the place where the conduct causing the injury occurred,


(c) the domicile, residence, nationality, place of incorporation and place of business of the parties,
and


(d) the place where the relationship, if any, between the parties is centered.


The parties have discussed the various connections to New York and Washington, however none
of the Defendant insurers have analyzed these contacts according to their relative importance to
the issue of bad faith. In fact, the insurers' discussions of choice of law pertained to the issue of
coverage, which is not even before the court. The court also rejects the contention that the footnote
in Justice Ramos' May 15, 2009 order was a conclusive decision on choice of law or that it speaks
to the issue raised herein.


The choice of law analysis favors application of Washington law to the bad faith breach of contract
claim. The alleged injury here is lack of performance of the duty to defend under the contract.
Since the issue is the manner and method of performance under the insurance policy, Washington
has the greatest contacts with such claim for two primary reasons: First, Washington is the place
of performance of the contract as it is the place where the events which constituted the basis of the
underlying lawsuit occurred as well as where the EPA's lawsuit was filed and defended. See e.g.,
Schwartz v. Twin City Fire Ins. Co. 492 F.Supp.2d 308 (S.D.N.Y.2007) (applying New York law to
bad faith claim where New York was the place where the underlying events and lawsuit was filed);
Hartford Accident & Indent. Co. v. Dana Corp., 690 N.E.2d 285, 291 (Ind.App.1998) (place of



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017511373&pubNum=0004645&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RP&fi=co_pp_sp_4645_668&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_668 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017511373&pubNum=0004645&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RP&fi=co_pp_sp_4645_668&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4645_668 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992036278&pubNum=0000661&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1992036278&pubNum=0000661&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012496714&pubNum=0004645&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012496714&pubNum=0004645&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0289353554&pubNum=0101576&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012496714&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003065498&pubNum=0004645&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003065498&pubNum=0004645&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2012445561&pubNum=0004637&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997244220&pubNum=578&originatingDoc=I642fe038d55111deabe1d03f2b83b8a4&refType=RP&fi=co_pp_sp_578_291&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_291 





Newmont USA Ltd. v. American Home Assur. Co., 676 F.Supp.2d 1146 (2009)


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 25


performance is the location where the insurance funds will be put to use). Second, Washington has
a substantial interest in deterring bad faith conduct of insurers within the state. Dawn Mining is
also a Washington corporation and the Defendants provide insurance nationwide. The court finds
little connection, if any at all, for New York law to be applied to the issue of bad faith. Perhaps the
best argument is that New York law is a candidate for governing the question of coverage under
the policies, and that in the interests of economy, ease of application, and uniformity of result,
the court should require the application of one state's law to all the issues in the entire action. No
one has convinced the court this ought to be the case, nor does the court think it would be fair or
proper. As messy and unpredictable as it may be, certainly is not an anomaly to have various states
laws applied to different issues in an insurance dispute involving a policy without *1164  a choice
of law provision. The court's application of Washington law herein, does not decide the issue of
choice of law as to the coverage dispute in which other contacts, such as the insured's headquarters
at the time of contracting, might play a more significant role than they do here.


2. Washington Law on Bad Faith
[18]  [19]  [20]  [21]  “In order to establish bad faith, an insured is required to show the breach
was unreasonable, frivolous, or unfounded.” Kirk v. Mt. Airy Ins. Co., 134 Wash.2d 558, 560, 951
P.2d 1124 (1998). Washington law imposes potentially severe consequences on the insurer found
to have acted in bad faith: The insurer acting in bad faith may forfeit defenses to the claim tendered
and handled in bad faith, including the defense that the claim was never covered at all. Woo v.
Fireman's Fund Ins. Co., 150 Wash.App. 158, 171, 208 P.3d 557, 564 (Wash.App. Div. 1 2009).
Bad faith breach of the duty to defend will not be found where an accompanying denial of coverage
is based upon a reasonable interpretation of the insurance policy. Kirk, 134 Wash.2d at 560, 951
P.2d 1124. A showing of harm is an essential element of an action for bad faith handling of an
insurance claim, however, a rebuttable presumption of harm arises when the insured demonstrates
the insurer acted in bad faith. Id. at 562, 951 P.2d 1124. “Whether an insurer acted in bad faith is
a question of fact.” Smith v. Safeco Ins. Co., 150 Wash.2d 478, 485, 78 P.3d 1274 (2003). While
questions of the reasonableness of a party's action are usually inappropriate for adjudication on
summary judgment, a trial court is under a duty to decide this question as a matter of law where
the facts are undisputed or are susceptible of only one reasonable interpretation.


3. Claim against OneBeacon
Plaintiffs bad faith breach of the duty to defend and associated Consumer Protection Act claim
necessarily fail against OneBeacon, whom the court has determined had no duty to defend. Because
it had no duty to defend, its refusal to do so could not have been unreasonable or in bad faith.
Though a cause of action exists in Washington for bad faith mishandling of a claim (regardless of
whether the duty to defend exists), such a claim was not the basis or subject of Plaintiffs' summary
judgment motion.
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4. Claims against Continental and INA
Plaintiffs summarily contend in their moving papers “the insurers' flat denial of their duties to
defend” establishes their bad faith. In their Reply Memorandum, Plaintiffs assert their theory of bad
faith focuses on claims-handling aspects of Continental and INA's denial of a defense, including
the delay and lack of response to the tender of defense, as well as Continental's failure to honor
its untimely agreement to defend. Ct. Rec. 187 at 28.


[22]  The court denies Plaintiffs' motion for summary judgment with regards to its claim that
Continental and INA acted in bad faith when refusing to defend. Plaintiffs devote no more than a
page and a half in their initial memorandum to this entire issue. Without the benefit of the court's
ruling on the duty to defend and choice of law, the parties' briefing hardly focused on the analysis
required here in view of the court's ruling. The lack of adequate briefing by all parties, causes the
court to believe the record is not fully developed. Other than the parties' written communications,
there are very few other facts in the record regarding the nature of Continental and INA's conduct,
meetings, and interaction with Plaintiffs since the time of the tender of defense. Plaintiffs may not
*1165  establish bad faith by simply proving a breach of the duty to defend occurred. Whether
Continental and INA's breach constituted “bad faith” is an issue which is best left for the court to
evaluate at a subsequent time on a more fully-developed record.


Summary judgment is likewise precluded because there is no evidence in the record on the
element of harm. It is unknown whether Plaintiffs did or did not suffer any harm as a result of
Continental and INA's alleged bad failure to timely defend. At all times known to this court,
Plaintiffs were represented by competent counsel who aggressively defended their interests. It
is unknown whether the Plaintiffs' alleged unreasonable breach of the duty to defend made any
difference at all in the outcome.


Because questions of fact remain on Plaintiffs' bad faith claims, the court likewise cannot decide
the Consumer Protection Act claim, which as asserted by Plaintiffs, is derivative of the bad faith
claim.


IV. CONCLUSION
For the abovementioned reasons, Plaintiffs' Motion for Partial Summary Judgment (Ct. Rec. 160) is
GRANTED IN PART and DENIED IN PART. The motion is Denied as to Defendant OneBeacon,
as OneBeacon owed Plaintiffs no duty to defend. Plaintiffs' partial summary judgment motion is
granted as to the breach of the duty to defend claims asserted against Defendants Continental and
INA. Plaintiffs' motion is denied on the bad faith and Consumer Protection Act claims against
OneBeacon, Continental and INA.
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IT IS SO ORDERED. The Clerk is hereby directed to enter this Order and furnish copies to
counsel.


All Citations


676 F.Supp.2d 1146


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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210 Cal.App.3d 108, 257 Cal.Rptr. 129


NORTH RIVER INSURANCE COMPANY, Plaintiff and Respondent,
v.


AMERICAN HOME ASSURANCE COMPANY, Defendant and Appellant


No. B034656.
Court of Appeal, Second District, California.


Mar 15, 1989.


SUMMARY


On cross-motions for summary judgment in a declaratory relief action between two insurers for
apportionment of an insured loss stemming from settlement of a legal malpractice claim, the trial
court found plaintiff's policy was excess to defendant's primary claims-made policy. Insurance was
afforded under both policies in the same amount for the underlying claim, but defendant's primary
policy contained an “other insurance” provision purporting to transform that policy into an excess
policy in the instant circumstances. Plaintiff contributed its policy limits to the settlement of the
underlying claim, with a reservation of rights to claim the payment was the sole responsibility
of defendant. The court found that, since the settlement did not exceed the coverage limit under
defendant's policy, plaintiff's contingent excess policy was not invoked. The court also awarded
plaintiff prejudgment interest at 10 percent per annum in reliance on Code Civ. Proc., § 685.010,
subd. (a) (interest on judgments). (Superior Court of Los Angeles County, No. C621949, David
A. Thomas, Judge.)


The Court of Appeal reversed with respect to the award of prejudgment interest, modified the
amount to 7 percent per annum, and otherwise affirmed the judgment. The court held the presence
of an “other insurance” provision in defendant's primary policy did not transform it into an excess
policy vis- à-vis the policy of plaintiff. The court held an “other insurance” dispute cannot arise
between excess and primary insurers. The court also held, as plaintiff conceded, that it was error
to award prejudgment interest at 10 percent per annum in reliance on Code Civ. Proc., § 685.010,
subd. (a), inasmuch as that section is directed to the issue of postjudgment interest. (Opinion by
Woods (Fred), J., with Lillie, P. J., and Johnson, J., concurring.) *109


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b)
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Insurance Contracts and Coverage § 117--Subrogation, Contribution, and Apportionment--
Primary and Excess Cover Distinguished.
There are two levels of insurance coverage-primary and excess. Primary insurance is coverage
under which liability attaches to the loss immediately on the happening of the occurrence. Liability
under an excess policy attaches only after all primary coverage has been exhausted, even where
there is more underlying primary insurance than contemplated by the terms of the secondary policy.


[See Am.Jur.2d, Insurance, § 1789.]


(2)
Insurance Contracts and Coverage § 119--Subrogation, Contribution, and Apportionment--
Apportionment--Excess Insurance Clauses--In “Other Insurance” Provision--Coverage Disputes
Between Insurers.
The presence of an “other insurance” provision in a primary policy does not transform that primary
policy into an excess policy vis-à-vis a secondary insurer with excess coverage. “Other insurance”
can only become an issue when two or more policies apply at the same level of coverage; such a
dispute cannot arise between excess and primary insurers.


[See Cal.Jur.3d, Insurance Contracts and Coverage, § 499 et seq.; Am.Jur.2d, Insurance, § 1791.]


(3)
Insurance Contracts and Coverage § 119--Subrogation, Contribution, and Apportionment--
Apportionment--Excess Insurance Clauses--In “Other Insurance” Provision--Scope of Primary
Coverage.
When a policy that provides excess insurance above a stated amount of primary insurance contains
provisions that make it also excess insurance above all other insurance that contributes to the
payment of the loss together with the specifically stated primary insurance, such clause will be
given effect as written.


(4)
Interest § 8--Rate--Prejudgment Interest--Legal Rate.
In a declaratory relief action between two insurers for apportionment of an insured loss, the trial
court erred in relying on Code Civ. Proc., § 685.010, subd. (a) (interest on judgments), as the basis
for awarding the prevailing insurer prejudgment interest at 10 percent per annum on the amount
owed to it by the other insurer. The prejudgment *110  interest rate for the retention of money in
California is limited to the legal rate of 7 percent per annum.
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[See Cal.Jur.3d, Damages, § 89 et seq.]


COUNSEL
Nelsen, Tang, Thompson, Pegue & Thornton and Jaymeson Pegue for Defendant and Appellant.
Cotkin, Collins & Franscell, Bruce A. Friedman and Andrew W. Vorzimer for Plaintiff and
Respondent.


WOODS (Fred), J.


This appeal follows a judgment of the Los Angeles County Superior Court, the Honorable David
A. Thomas, judge presiding, rendered in an action for declaratory relief in favor of plaintiff
and respondent North River Insurance Company (hereafter North River) against defendant and
appellant American Home Assurance Company (hereafter American Home). The judgment is
affirmed in all respects with the exception that prejudgment interest at the rate of 10 percent per
annum is reversed, and the judgment is modified so that prejudgment interest is calculated at 7
percent per annum per respondent's concession.


Introduction
Both North River and American Home filed cross-motions for summary judgment in the trial
court. The factual foundation for these motions for summary judgment was undisputed and was
based upon a stipulation of facts filed with the lower court. As a result, there are no issues of fact
presented by this appeal, only issues of law. The trial court ruled in favor of North River finding
that the North River policy was excess to American Home's primary claim's made policy. Since
the American Home policy had not been exhausted, North River's contingent excess policy was
not invoked. Judgment was entered on May 18, 1988. As a result thereof, American Home timely
filed this appeal. *111


Factual Synopsis
The underlying declaratory relief action arose out of a settlement of a malpractice claim 1  by the
estate of Howard Hughes and Summa Corporation against the law firm of Davis & Cox. In 1979,
in several actions filed in various courts, Davis & Cox was named as a defendant or counter-
defendant by Summa Corporation for alleged legal malpractice and breach of fiduciary duties.


1 All parties to this appeal agree that the act which triggered the malpractice claim occurred on
January 15, 1975. Since the matters were settled, no contentions are involved in this appeal
as to the existence or nonexistence of an act of legal malpractice.


In October of 1985, all litigation involving Summa Corporation and Davis & Cox was settled.
Pursuant to the settlement agreement, North River contributed $2 million, although this payment
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was made under a reservation of rights to claim that the payment was the sole responsibility of
American Home under the policies which it issued to Davis & Cox.


The essence of the underlying action was to determine the priority of payment of the insurance
coverage provided by North River and American Home. The four policies involved were:
1. American Home Professional Liability Policy No. LPL 2539613 which provided primary
occurrence coverage and was in effect between January 15, 1970, and January 15, 1977; 2.
American Home First Layer Excess Policy No. CE 356630 which provided “specific excess”
insurance over American Home's own primary occurrence policy No. LPL 2539613, and was
in effect between January 15, 1970, and January 15, 1976; 3. American Home Primary “Claims
Made” Policy No. LPL 6164815 which provided coverage between January 15, 1979, and January
15, 1980, on a claims made basis; 2  and 4. North River policy No. DCL 009035 which provided
“contingent excess” insurance and was in effect between January 15, 1973, and January 15, 1976.


2 The only policy not in effect on the date of the event triggering the claim of legal malpractice
against Davis & Cox, January 15, 1975.


There is no controversy as to the coverage afforded by American Home's primary policy No. LPL
2539613 and First Layer Excess Policy No. CE 356630. The issue involved in this appeal is the
priority of payment between American Home's “claims made” policy No. LPL 6164815 and North
River's “contingent excess” policy No. DCL 009035.


On January 15, 1979, American Home issued a primary “claims made” policy to Davis &
Cox which replaced their earlier “occurrence” policies. This primary “claims made” policy was
effective from January 15, 1979, *112  until January 15, 1980, and provided for $2 million in
primary coverage. The policy covered any claim asserted against Davis & Cox during the policy
period, regardless of when the acts which constituted the legal malpractice occurred. This policy
was in effect at the time the malpractice claims were made against Davis & Cox, although the
event triggering the malpractice claim occurred on January 15, 1975, a date preceding the issuance
of the policy.


North River issued a “contingent excess” policy No. DCL 009035 to Davis & Cox. This policy
provided $2 million in excess coverage and was effective from January 15, 1973, to January 15,
1976. The liability of the North River policy was contingent upon the exhaustion of the total of the
applicable limits of the underlying coverage listed in Schedule A of the North River policy and
the applicable limits of any other underlying insurance collectible by the insured.


Contentions on Appeal
American Home has appealed the judgment in favor of North River and contends as follows: 1.
The trial court erred in failing to conclude that American Home's primary “claims made” policy
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is transformed into an excess policy due to its “other insurance” provision; and 2. The trial court
erred in awarding prejudgment interest at the rate of 10 percent per annum. 3


3 North River concedes this error and asserts that prejudgment interest should have been
awarded at the rate of 7 percent per annum vice 10 percent per annum.


Discussion


General distinction between primary and excess insurance.
The focus of this litigation highlights the distinction between a primary and an excess insurance
policy. (1a) There are two levels of insurance coverage—primary and excess. Primary insurance
is coverage under which liability “attach[es] to the loss immediately upon the happening of the
occurrence.” (Oil Base, Inc. v. Transport Indem. Co. (1956) 143 Cal.App.2d 453, 467 [299 P.2d
952].) Liability under an excess policy attaches only after all primary coverage has been exhausted.
(Olympic Ins. Co. v. Employers Surplus Lines Ins. Co. (1981) 126 Cal.App.3d 593, 600 [178
Cal.Rptr. 908].) *113


The effect of the “other insurance” clause in the American Home policy.
American Home concedes in the appellant's opening brief that its “claims made” policy No. LPL
6164815 provides primary coverage. American Home, however, contends that the presence of
the “other insurance” provision, 4  in the American Home primary “claims made” policy No. LPL
6164815, transforms that policy into an excess policy. The argument has been considered and
rejected consistently in California courts. (2) The presence of an “other insurance” provision in a
primary policy does not transform that primary policy into an excess policy vis-a-vis a secondary
carrier with excess coverage. (Olympic Ins. Co. v. Employers Surplus Lines Ins. Co., supra,
126 Cal.App.3d 593, 599; Oil Base, Inc. v. Transport Indem. Co., supra, 143 Cal.App.2d 453,
467-468.)


4 The “other insurance” provision in American Home policy No. LPL 6164815 is as follows:
“If the insured has other insurance against a loss covered by this policy the Company shall
not be liable under this policy for a greater proportion of such loss and claims expenses
than the applicable limit of liability stated in the Declarations bears to the total applicable
limit of liability of all valid and collectible insurance against such loss; provided, however,
with respect to acts or omissions which occur prior to the inception date of the policy, the
insurance hereunder shall apply only as excess over any other valid and collectible insurance
and shall then apply only in the amount by which the applicable limits of liability of this
policy exceeds the sum of the applicable limits of liability of all such other insurance. In the
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event that this policy is treated as excess insurance, any claims expenses allocated to it shall
be included in the limit of liability.”


In essence, American Home contends that its policy does not provide coverage for acts or
omissions which occur prior to its policy period if other insurance existed. American Home relies
upon Chamberlin v. Smith (1977) 72 Cal.App.3d 835 [140 Cal.Rptr. 493] for the proposition that
the “other insurance” provision contained in the American Home policy makes American Home's
primary policy excess to the North River policy.


American Home's reliance upon Chamberlin v. Smith is misplaced. Chamberlin is distinguishable
for several reasons. First, the policy at issue in Chamberlin v. Smith (that of Reserve Insurance
Company) was determined to be an “occurrence” policy within the meaning of its insuring
agreement as to the particular claim of legal malpractice, not a “claims made” policy as is the
American Home policy. (72 Cal.App.3d at pp. 849, 850.) Second, the Chamberlin court was
confronted with three legal malpractice policies which were issued ab initio as primary policies
with provisions which could make the policies involved “excess” to the others if certain conditions
transpired. The dispute in this instance involves a conflict between a policy (North River's) issued
ab initio as an “excess” policy and a policy (American Home's) issued ab initio as a “primary”
policy. *114


An “other insurance” provision in an insurance policy only becomes an issue when two or more
policies apply at “the same level of coverage.” (Olympic Ins. Co. v. Employers Surplus Lines Ins.
Co., supra, 126 Cal.App.3d 593, 598.)


An “other insurance” dispute can only arise between carriers on the same level, it cannot arise
between excess and primary insurers. (125 Cal.App.3d at p. 598) American Home argues that the
American Home claims made “other insurance” provision requires that the North River policy be
exhausted, or at the very least prorated with the American Home policy. American Home further
contends this “other insurance” provision makes its policy excess to North River's policy. Olympic
addressed this precise issue, holding that an “other insurance” provision applies only to policies
at the same level.


The effect of the “other insurance” clause in the North River policy.
American Home next asserts that the “other insurance” provision 5  in the North River policy would
have the effect of at least causing a proration of required payments as to any excess exposure over
the two American Home occurrence policies which were in effect on the date of the stipulated
event triggering the malpractice claim, should this court determine in the first instance that North
River is excess to American Home. For this proposition, American Home cites Olympic Ins. Co.
v. Employers Surplus Lines Ins. Co., supra, 126 Cal.App.3d 593, as authority. A careful reading of
Olympic, however, reveals that the decision does not stand for the proposition for which American
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Home contends. The effect of Olympic is to prorate between two “primary” carriers whose policies
contain competing “other insurance” provisions but to deny a claim for proration against the
secondary carrier involved whose policy also contained an “other insurance” provision. ( Id., at
pp. 599-601.) Olympic is supportive of the position of North River in this litigation vice that of
American Home.


5 The “other insurance” provision in North River policy No. DCL 009035 is as follows: “If
other collectible insurance with any other insurer is available to the insured covering a loss
also covered hereunder (except insurance purchased to apply in excess of the sum of the
retained limit and the limit of liability hereunder) the insurance hereunder shall be in excess
of, and not contribute with, such other insurance. If the insured carries other insurance with
the company covering a loss also covered by this policy (other than underlying insurance of
which the insurance afforded by this policy is in excess) the insured must elect which policy
shall apply and the company shall be liable under the policy so elected and shall not be liable
under any other policy.”


(1b) “A secondary policy, by its own terms, does not apply to cover a loss until the underlying
primary insurance has been exhausted. This principle *115  holds true even where there is more
underlying primary insurance than contemplated by the terms of the secondary policy.


“In Lamb v. Belt Casualty Co. (1935) 3 Cal.App.2d 624 [40 P.2d 311] there were two primary
policies with pro rata 'other insurance' clauses and a secondary policy written as 'specific excess'
to one of the two primary policies. The court prorated the two primary policies, with the result
that neither of the two primary policies was exhausted. Therefore, the secondary policy incurred
no liability.


“In Oil Base, Inc. v. Transport Indem. Co., supra, 143 Cal.App.2d at p. 467, the court prorated
two primary policies before holding the secondary policy liable. The secondary policy, written as
specific excess insurance over a $10,000 policy, thus did not attach until exhaustion of the primary
policies (with an aggregate limit of $110,000). '... (3) [W]hen a policy which provides excess
insurance above a stated amount of primary insurance contains provisions which make it also
excess insurance above all other insurance which contributes to the payment of the loss together
with the specifically stated primary insurance, such clause will be given effect as written.' (Peerless
Cas. Co. v. Continental Cas. Co. (1956) 144 Cal.App.2d 617, 626 [301 P.2d 602].)


“In the instant case, we have two primary policies with an aggregate limit of $1.02 million and
a settlement amount of $495,000. It is clear, therefore, that when the two primary policies are
prorated, neither policy is exhausted. The holdings in Oil Base, Lamb, and Peerless make it clear
that liability under a secondary policy will not attach until all primary insurance is exhausted, even
if the total amount of primary insurance exceeds the amount contemplated in the secondary policy.



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=3CAAPP2D624&originatingDoc=I635e1dfefab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1935120261&pubNum=661&originatingDoc=I635e1dfefab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=143CAAPP2D467&originatingDoc=I635e1dfefab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_467&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_467 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=144CAAPP2D617&originatingDoc=I635e1dfefab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_626&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_626 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=144CAAPP2D617&originatingDoc=I635e1dfefab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_225_626&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_626 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1956124444&pubNum=661&originatingDoc=I635e1dfefab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





North River Ins. Co. v. American Home Assurance Co., 210 Cal.App.3d 108 (1989)
257 Cal.Rptr. 129


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 8


“Olympic contends that this result is inequitable, in that no liability attaches under Employers 711
even though the total settlement is $495,000 and Employers 711 was written to cover liability
in excess of $20,000. However, the result is no more inequitable than when a primary insurer,
contracting to cover all losses up to a certain limit, finds that a second primary insurance policy
has been written, with the result that each primary insurer is liable for only a pro rata share of the
loss rather than the entire loss as contemplated in the contract.


“We conclude, therefore, that the trial court erred in prorating the loss among INA, Pacific, and
Employers. The INA and Pacific policies provide primary coverage, and Employers 711 provides
secondary coverage. *116  Primary coverage has not been exhausted, and Employers therefore
incurs no liability.” (Fns. omitted.) (126 Cal.App.3d at pp. 600-601.)


Concession pertaining to prejudgment interest.
The judgment in this case reflects that North River Insurance Company was awarded prejudgment
interest at the rate of 10 percent per annum in the total amount of $454,246.06. American Home
filed its objection to the award of prejudgment interest and memorandum of points and authorities
in support thereof on June 8, 1988.


(4) In the court's minute order of May 18, 1988, the court made reference to Code of Civil
Procedure, section 685.010, subdivision (a) and, as stated below, it is the position of American
Home that the court erred in its reliance on Code of Civil Procedure, section 685.010 inasmuch as
that section is directed to the issue of postjudgment interest.


Code of Civil Procedure, section 685.010, subdivision (a) provides that: “Interest accrues at the
rate of 10 percent per annum on the principal amount of a money judgment remaining unsatisfied.”


Civil Code section 3287 discusses prejudgment interest and provides that “(a) Every person who is
entitled to recover damages certain, or capable of being made certain by calculation, and the right
to recover which is vested in him upon a particular day, is entitled also to recover interest thereon
from that day, ... [¶] (b) Every person who is entitled under any judgment to receive damages based
upon a cause of action in contract where the claim was unliquidated, may also recover interest
thereon from a date prior to the entry of judgment as the court may, in its discretion, fix, but in no
event earlier than the date the action was filed.”


In Davis & Cox v. Summa Corp. (9th Cir. 1985) 751 F.2d 1507, the United States District Court for
the Central District of California discussed the question of the rate at which prejudgment interest
will be awarded and, in applying California law, the court stated that the prejudgment interest rate
for the retention of money in California is limited to the legal rate of 7 percent per annum. (Id.,
at p. 1522.)
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The Davis & Cox decision arose out of one of the underlying actions which formed the foundation
for the declaratory relief action below and it is the contention of American Home that any award
of prejudgment interest must be limited to 7 percent per annum. *117


North River concedes that American Home's contention with respect to the proper rate for
prejudgment interest in this case is correct.


Conclusion
The judgment of North River against American Home is reversed and modified with respect to the
amount of prejudgment interest awarded. The judgment is modified so that prejudgment interest
in the amount of 7 percent per annum is allowed from the date of payment of $2 million by North
River on December 1, 1985, to date of judgment on May 18, 1988, in the amount of $345,204.00.


In all other respects the judgment is affirmed. Each party to bear own costs.


Lillie, P. J., and Johnson, J., concurred. *118


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Supreme Court of Utah.


The OHIO CASUALTY INSURANCE COMPANY,
Plaintiff, Counter–Defendant, Cross–Defendant, Appellant,


v.
UNIGARD INSURANCE COMPANY, Plaintiff, Intervenor, Cross–Claimant, Appellee,


and
West American Insurance Company, Plaintiff, Counter–Defendant, Cross–Defendant,


v.
Cloud Nine, LLC, Easy Seat, LLC, Rodney Ford, Blaine


Ford, and Rex Haddock, Defendants and Counter–Claimants.


No. 20090340
|


Jan. 6, 2012.


Synopsis
Background: Insurers brought declaratory judgment action seeking determination as to their
respective duties under successive commercial general liability (CGL) policies to defend insureds
in underlying action. The United States District Court for the District of Utah, Campbell, J., 464
F.Supp.2d 1161, granted partial summary judgment in favor of second insurer and denied the
motion for reconsideration by the first insurer, 2007 WL 45823. First insurer appealed. The United
States Court of Appeals, Tenth Circuit, 564 F.3d 1192, certified question to state Supreme Court.


Holdings: The Supreme Court, Parrish, J., held that:


[1] “other insurance” clauses did not apply to successive insurers, and


[2] defense costs were to be divided using time-on-the-risk method.


Question answered.


Durrant, Associate C.J., dissented and filed opinion in which Nehring, J., joined.


Procedural Posture(s): Motion for Summary Judgment.
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West Headnotes (10)


[1] Federal Courts Proceedings following certification
When ruling on a certified question of state law, the Supreme Court is not presented with
a decision to affirm or reverse, and traditional standards of review do not apply.


1 Cases that cite this headnote


[2] Insurance Proration and Allocation
Insurance Effect of other insurance
When determining how to apportion defense costs among insurers, the Supreme Court
applies equitable principles unless express policy language decrees the method of
apportionment.


1 Cases that cite this headnote


[3] Insurance Proration and Allocation
Insurance Effect of other insurance
“Other insurance” clauses in commercial general liability (CGL) policies, which required
insurers to divide defense costs for underlying litigation equally, did not apply to
successive insurers to determine the method of apportionment of defense costs; since other
insurance was not available to insured for the loss, the “other insurance” clauses did not
constitute express policy language that decreed the method of apportionment.


6 Cases that cite this headnote


[4] Insurance Policies considered as contracts
Insurance Application of rules of contract construction
Insurance policies are contracts between the insurer and the insured and must be analyzed
according to principles of contract interpretation.


3 Cases that cite this headnote


[5] Insurance Language of policies
If the language within the four corners of an insurance policy is unambiguous, the parties'
intentions are determined from the plain meaning of the contractual language.
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2 Cases that cite this headnote


[6] Insurance Construction as a whole
Insurance Plain, ordinary or popular sense of language
The Supreme Court affords policy terms their usually accepted meanings and gives effect
to and harmonizes, to the extent possible, all policy provisions.


5 Cases that cite this headnote


[7] Insurance Proration and Allocation
Insurance Effect of other insurance
In situation in which “other insurance” clauses in commercial general liability (CGL)
policies, which required insurers to divide defense costs equally, did not apply to
successive insurers, defense costs in underlying litigation should have been apportioned
between successive CGL insurers using a method that divided responsibility for defense
costs between the two insurers in proportion to their time on the risk, with the portion of
the defense costs attributable for time insured was uninsured being divided proportionally
between two insurers; time-on-the-risk method fairly allocated costs between insurers
based on the amount of risk each contracted to undertake and the premiums each received
without compromising the rights of the insured, and method also comported with policy
of encouraging prompt and effective defense of the insured by the insurer.


6 Cases that cite this headnote


[8] Insurance In general;  nature and source of duty
Insurance Effect of other insurance
The duty to defend and the apportionment of defense costs between two insurers that have
an equal duty to defend are distinct issues.


2 Cases that cite this headnote


[9] Insurance Defense costs
Where an insured holds coverage from a single insurer for part of a period of continuous
injury and is then without coverage for the remainder of the injury period, the insurer
may not recover defense costs from the insured for the period of noncoverage because the
insurer must provide a defense to the entire suit, at least until it can limit the suit to those
claims outside of the policy coverage.
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[10] Insurance Defense costs
Where there are multiple insurers, the broad duty to defend prevents the insurers from
recovering defense costs from the insured for any periods of non-coverage.


Attorneys and Law Firms


*181  Barbara K. Berrett, Mark D. Taylor, Salt Lake City, for appellant.


Rebecca L. Hill, Salt Lake City, for appellee.


*182  Justice PARRISH, opinion of the Court:


INTRODUCTION


¶ 1 The Ohio Casualty Insurance Company (Ohio Casualty) insured Cloud Nine, LLC 1  under a
commercial general liability (CGL) policy from June 10, 2001 to June 10, 2002. Unigard Insurance
Company (Unigard) insured Cloud Nine under a CGL policy from December 12, 2002 through
December 12, 2005. Edizone, LC sued Cloud Nine in federal district court, alleging injuries that
began during the last three months of Ohio Casualty's policy period and continued throughout
Unigard's policy period. The federal district court ruled that the insurers must equally share the
total defense costs they incurred in defending Cloud Nine against the Edizone suit. Ohio Casualty
appealed that ruling to the Tenth Circuit Court of Appeals, which certified to us the following
question regarding the apportionment of defense costs:


1 The policies insured Cloud Nine, Easy Seat, Rodney Ford, Rex Haddock, and Blaine Ford.
For ease of reference, we refer to these parties collectively throughout this opinion as “Cloud
Nine.”


Should the defense costs in the Edizone case be allocated between Ohio Casualty
and Unigard under the “equal shares” method set forth in the “other insurance
clause” of Ohio Casualty's policy, or, in the alternative, because the policies were
issued for successive periods, should those defense costs be allocated using the
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time-on-risk method described in Sharon Steel Corp. v. Aetna Casualty & Surety
Co., 931 P.2d 127, 140 (Utah 1997)?


¶ 2 We conclude that the “other insurance” clauses do not apply to successive insurers.
Accordingly, defense costs should be apportioned using a modified version of the Sharon Steel
method that divides responsibility for defense costs between the two insurers in proportion to their
time on the risk.


BACKGROUND


¶ 3 We state the facts as described by the Tenth Circuit in the Order of Certification. Ohio Casualty
insured Cloud Nine from June 10, 2001, to June 10, 2002. From June 10, 2002, through December
12, 2002, Cloud Nine was uninsured. Unigard then insured Cloud Nine from December 12, 2002,
through December 12, 2005.


¶ 4 In their respective policies, Ohio Casualty and Unigard both agree to “pay those sums that
the insured becomes legally obligated to pay as damages because of ‘personal and advertising
injury’ ... caused by an offense arising out of [the insured's] business but only if the offense was
committed in the ‘coverage territory’ during the policy period.”


¶ 5 Both policies also contain “other insurance” clauses that provide as follows:


If other valid and collectible insurance is available to the insured for a loss we cover under
Coverages A or B of this Coverage Part, our obligations are limited as follows:


a. Primary Insurance


This insurance is primary except when b. below applies. If this insurance is primary, our
obligations are not affected unless any of the other insurance is also primary. Then, we will
share with all that other insurance by the method described in c. below.


....


c. Method of Sharing


If all of the other insurance permits contribution by equal shares, we will follow this method
also....


¶ 6 Edizone is a product and technology developer that licensed patents and other intellectual
property to Cloud Nine for the manufacture and sale of an elastometer gel technology and a product
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known as “Gelastic” and “GellyComb.” In its federal case against Cloud Nine, Edizone alleged that
Cloud Nine continued to manufacture, use, and sell its products after Edizone terminated Cloud
Nine's license agreement on March 11, 2002.


¶ 7 Cloud Nine requested that both Ohio Casualty and Unigard provide a defense to Edizone's
federal suit. Unigard agreed to defend, but Ohio Casualty refused. Ohio Casualty then filed a
declaratory judgment action in federal district court alleging that it had neither a duty to defend nor
indemnify *183  Cloud Nine. Unigard intervened as a plaintiff and moved for partial summary
judgment, arguing that Ohio Casualty had a duty to defend the Edizone suit, and that Ohio Casualty
was obligated to share defense costs equally with Unigard.


¶ 8 The federal district court ruled in favor of Unigard on both issues. It held that Ohio Casualty
did have a duty to defend Cloud Nine and that the two insurance companies should share equally
in paying defense costs. In ruling on defense costs, the district court relied on the “other insurance”
provision of Ohio Casualty's policy and the broad scope of an insurer's duty to defend under Utah
law.


¶ 9 Ohio Casualty appealed the portion of the ruling regarding the allocation of defense costs to the
U.S. Court of Appeals for the Tenth Circuit. The Court of Appeals determined that the disposition
of Ohio Casualty's appeal turned on important and unsettled principles of Utah law. Accordingly,
it certified the following question to this court:


Should the defense costs in the Edizone case be allocated between Ohio Casualty
and Unigard under the “equal shares” method set forth in the “other insurance
clause” of Ohio Casualty's policy, or, in the alternative, because the policies were
issued for successive periods, should those defense costs be allocated using the
time-on-risk method described in Sharon Steel Corp. v. Aetna Casualty & Surety
Co., 931 P.2d 127, 140 (Utah 1997)?


We have jurisdiction under Utah Code section 78A–3–102(1) to answer a question of law certified
by a federal court.


STANDARD OF REVIEW


[1]  ¶ 10 The Tenth Circuit has asked us to rule on a certified question of Utah law. “Accordingly,
we are not presented with a decision to affirm or reverse, and traditional standards of review do
not apply.” Robert J. DeBry & Assocs., P.C. v. Qwest Dex, Inc., 2006 UT 41, ¶ 11, 144 P.3d 1079.
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ANALYSIS


[2]  ¶ 11 Under the framework we announced in Sharon Steel Corp. v. Aetna Casualty & Surety
Co., when determining how to apportion defense costs among insurers, we “apply equitable
principles ... unless express policy language decrees the method of apportionment.” 931 P.2d 127,
140 (Utah 1997) (alteration in original) (internal quotation marks omitted).


¶ 12 Ohio Casualty argues that the “other insurance” clause found in both its own policy
and Unigard's policy does not constitute “express policy language that decrees the method of
apportionment.” It accordingly urges us to follow the time-on-the-risk method that we determined
was the most equitable means of apportionment in Sharon Steel.


¶ 13 In contrast, Unigard argues that the “other insurance” clauses expressly decree the method
of apportionment and require that it and Ohio Casualty should equally share the cost of defending
Qoud Nine. In the alternative, it argues that a provider's time on the risk is not the most equitable
method of apportioning defense costs and further that the method undermines insurers' broad duty
to defend under Utah law.


¶ 14 We conclude that the “other insurance” clauses do not apply to successive insurers and
therefore do not control the apportionment of costs in this case. In accordance with Sharon Steel,
we hold that costs should be apportioned using the time-on-the-risk method. But on the facts of
this case, that method must be modified so that the portion of defense costs attributable to Cloud
Nine for the time it was uninsured is divided proportionally between the two insurers.


I. THE “OTHER INSURANCE” CLAUSES IN THE TWO INSURANCE
POLICIES APPLY ONLY TO CONCURRENT INSURERS AND THUS DO NOT


CONTROL THE APPORTIONMENT OF DEFENSE COSTS IN THIS CASE


[3]  ¶ 15 We first consider whether the identical “other insurance” clauses in the Ohio Casualty
and the Unigard policies expressly control the apportionment of defense costs between the two
insurers.


*184  [4]  [5]  [6]  ¶ 16 Insurance policies are contracts between the insurer and the insured
and must be analyzed according to principles of contract interpretation under Utah law. “[I]f
the language within the four corners of the contract is unambiguous, the parties' intentions are
determined from the plain meaning of the contractual language.” Benjamin v. Amica Mut. Ins. Co.,
2006 UT 37, ¶ 14, 140 P.3d 1210 (internal quotation marks omitted). We “afford[ ] the policy
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terms their usually accepted meanings and giv[e] effect to and harmoniz[e] to the extent possible
all policy provisions.” S.W. Energy Corp. v. Cont'l Ins. Co., 1999 UT 23, ¶ 12, 974 P.2d 1239.


¶ 17 The policies' “other insurance” clauses state that when both insurance policies in question
are primary and both “permit[ ] contribution by equal shares,” then “if other valid and collectible
insurance is available to the insured for a loss [the insurer] cover[s] ... [the insurer] will share with
all that other insurance by ... equal shares.”


¶ 18 The parties agree that both policies are primary and that both permit contribution by equal
shares. Thus, under the policies' language, the “other insurance” clause can apply only if there
was “other valid and collectible insurance” available to Cloud Nine “for a loss [Ohio Casualty]
cover[ed].” Unigard correctly notes that both insurers covered the same type of loss. But it does not
follow, as Unigard contends, that “other valid and collectible insurance” was available to Cloud
Nine for the loss covered by Ohio Casualty. To the contrary, Ohio Casualty's coverage of Cloud
Nine was expressly limited to losses that arose out of offenses “committed ... during the policy
period,” which terminated on June 10, 2002. Similarly, Unigard's policy did not cover losses that
occurred before its effective date, December 12, 2002. As Ohio Casualty's coverage and Unigard's
coverage did not overlap, Unigard did not provide valid and collectible insurance for a loss that
Ohio Casualty covered or vice-versa. As a result, the “other insurance” clause with its “equal
shares” provision is inapplicable.


¶ 19 Though we find the policy language to be unambiguous and therefore controlling, we note
that our conclusion is also consistent with the purpose and function of “other insurance” clauses.
Courts have recognized that “other insurance” clauses “serve to prevent multiple recoveries” when
“two or more policies provide coverage during the same period.” Consol. Edison Co. of N.Y. v.
Allstate Ins. Co., 98 N.Y.2d 208, 746 N.Y.S.2d 622, 774 N.E.2d 687, 694 (2002). 2  But such “other
insurance” provisions do not apply to successive insurers. For example, the Supreme Judicial Court
of Massachusetts held that “other insurance” clauses “simply reflect a recognition of the many
situations in which concurrent, not successive, coverage would exist for the same loss,” for instance
“where one insurer issued an umbrella liability policy to the lessor of a vehicle involved in a motor
vehicle accident and another insurer issued a liability policy to the lessee.” Bos. Gas Co. v. Century
Indem. Co., 454 Mass. 337, 910 N.E.2d 290, 308–09 (2009). And the U.S. Court of Appeals for
the Seventh Circuit has expressed skepticism that an “other insurance” provision could apply in
a case where “two policies, each with an ‘other insurance’ clause, insure merely the same kind of
risk, but not the same risk because the policies are successive.” Taco Bell Corp. v. Cont'l Cas. Co.,
388 F.3d 1069, 1079 (7th Cir.2004) (Posner, J.). 3
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2 See also Owens–Ill., Inc. v. United Ins. Co., 138 N.J. 437, 650 A.2d 974, 991 (1994)
(“Historically, ‘other insurance’ clauses were designed to prevent multiple recoveries when
more than one policy provided coverage for a given loss.”).


3 See also St. Paul Fire & Marine Ins. Co. v. Vigilant Ins. Co., 919 F.2d 235, 241 (4th Cir.1990)
(noting that “other insurance” clauses apply only where coverage is concurrent); 23 E.M.
HOLMES, APPLEMANON INSURANCE § 145.4[C], at 34 (2d ed. 2003) (noting that
“other insurance” clauses do not allocate liability among successive insurers because they
would “unjustly make consecutive insurers liable for damages occurring outside their policy
periods”).


¶ 20 Having concluded that the policies in question do not address the allocation of defense costs
in cases such as this, we turn to Unigard's argument that we should follow Federal Insurance
Co. v. Cablevision Systems Development Co. and apply the equal shares apportionment method
because the “other insurance” clauses “demonstrate[ ] an *185  intent to apportion indemnity loss
equally.” 836 F.2d 54, 57 (2d Cir.1987). We fail to see any general intent to apportion loss equally
under the facts of this case, especially in light of the express limitation in both policies limiting
covered losses to those resulting from offenses committed during the policy period. Furthermore,
the Second Circuit's reasoning is incompatible with our decision in Sharon Steel, which requires an
equitable distribution of defense costs absent “express policy language [that] decrees the method
of apportionment,” rather than general manifestations of intent. 931 P.2d at 140 (internal quotation
marks omitted).


¶ 21 In summary, “other insurance” was not available to Cloud Nine for the loss Ohio Casualty
covered. Consequently, the “other insurance” clause in Ohio Casualty's policy does not constitute
“express policy language [that] decrees the method of apportionment” and therefore does not
govern the apportionment of defense costs in this case.


II. DEFENSE COSTS SHOULD BE APPORTIONED PURSUANT
TO A MODIFIED VERSION OF THE SHARON STEEL FORMULA


[7]  ¶ 22 Having determined that the policy provisions do not control the apportionment of defense
costs, we turn to equitable principles to determine how to apportion defense costs between Ohio
Casualty and Unigard. Sharon Steel Corp. v. Aetna Cas. & Sur. Co., 931 P.2d 127, 140 (Utah 1997).
In Sharon Steel, the underlying injury involved the release of toxic material into the environment
that, like the injury here, spanned many years and triggered coverage under multiple consecutive
insurance policies provided by several insurance companies. Id. at 130. We held that an insurer
can compel contribution for defense costs from a coinsurer that is equally obligated to defend.
Id. at 139. Because we found that one insurer was “entitled to be reimbursed for those defense
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expenses it paid in excess of its fair share, we deem[ed] it prudent to offer guidance to the trial
court in apportioning those defense costs.” Id. at 140.


¶ 23 In the continuous injury, successive insurer context presented in Sharon Steel, we considered
and expressly rejected apportionment based on the equal shares method that Unigard asks us
to employ in this case. Id. at 140 n. 19. We rejected the equal shares method because we were
“unpersuaded that [it] ... reflect[ed] the most equitable method of allocating the defense costs.”
Id. We instead applied the “time on the risk” apportionment method that considers the time each
insurer spent “on the risk” and each insurer's policy limits. Id. at 140–41. We concluded that this
method was the most equitable because it fairly related both to the time each insurer spent on the
risk and the degree of risk each insurer contracted to assume. Id. 4  We also found that “the property
owners must be prepared to pay their fair share of defense costs for those years that they were
without insurance coverage.” Id. at 141 (internal quotation marks omitted).


4 A majority of jurisdictions have also followed this formula. Barry R. Ostrager & Thomas R.
Newman, Handbook on Insurance Coverage Disputes § 6.02[a][l] (14th ed. 2008) (noting
that “[t]he ‘majority rule’ is that defense costs are allocated among co-insurers on a pro rata
basis in proportion to policy limits”).


¶ 24 Unigard asks us to disregard this holding. Specifically, Unigard argues that our imposition
of time-on-the-risk apportionment was non-binding “guidance” to the trial court. Unigard also
asserts that applying time-on-the-risk apportionment is inconsistent with its and Ohio Casualty's
contractual duty to defend and with our precedent regarding the duty to defend under Utah law. It
argues that applying time-on-the-risk apportionment is tantamount to holding that an insurer has
the duty to defend only the claims covered by its own policy, rather than all claims “until it can
limit the suit to those claims outside of the policy coverage.” Benjamin v. Amica Mut. Ins. Co.,
2006 UT 37, ¶ 25, 140 P.3d 1210 (internal quotation marks omitted).


¶ 25 We first reject the notion that the discussion of defense cost apportionment in Sharon Steel
constituted mere “guidance” without precedential value. In Sharon Steel, we “deem[ed] it prudent
to offer guidance to the trial court,” and remanded the case to *186  the trial court with instructions
to fashion the precise allocation formula because it, in its capacity as fact finder, was best suited
procedurally to allocate costs to the parties based upon our time-on-the-risk standard. 931 P.2d 127
at 140–42. But our conclusion that costs must be apportioned using our time-on-the-risk formula
was the holding of the case and was not a holding the district court was free to ignore.


[8]  ¶ 26 Moreover, we see no reason to drastically deviate from our holding in Sharon Steel.
Unigard correctly notes that both insurers had a duty to defend based on both the policy language
and our precedent. See Benjamin, 2006 UT 37, ¶ 25, 140 P.3d 1210. But it does not follow, as
Unigard contends, that defense costs must be apportioned equally. The duty to defend and the
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apportionment of defense costs between two insurers that have an equal duty to defend are distinct
issues. See Sharon, 931 P.2d at 137–42 (evaluating apportionment methods and applying a time-
on-the-risk formula despite finding that each insurer had an equal duty to defend). The U.S. Court
of Appeals for the Fifth Circuit has acknowledged this distinction, “approv[ing of] the concept
of apportioning the cost of the insured's defense among those liable,” but not “limit[ing] the duty
of defending the insured.” Gulf Chem. & Metallurgical Corp. v. Associated Metals & Minerals
Corp., 1 F.3d 365, 372 (5th Cir.1993).


¶ 27 Given this distinction, there is no logical conflict between our duty to defend precedent and the
time-on-the-risk formula we adopted in Sharon Steel. The time-on-the-risk method fairly allocates
costs between insurers based on the amount of risk each contracted to undertake and the premiums
each received without compromising the rights of the insured. It also comports with our policy of
encouraging prompt and effective defense of the insured by the insurer. See Benjamin, 2006 UT
37, ¶¶ 22–25, 140 P.3d 1210 (construing an insurance policy liberally to promote the purposes of
insurance and requiring an insurer to defend until uncertainties can be resolved against coverage).
Under the time-on-the-risk method, the insurer facing larger indemnity costs has a greater stake
in controlling choice of counsel and settlement negotiations. This insurer can more practically
and efficiently take the lead in defending the suit without interference from the insurer with less
indemnity cost at stake while still receiving contribution from that insurer for a benefit conferred.
Alternatively, if the insurer with more indemnity cost at stake fails to defend, the insurer with less
time on the risk can defend vigorously knowing that it can recoup a proportionate share of the
costs from the insurer with more time and resources on the risk.


¶ 28 We therefore follow Sharon Steel to apportion defense costs in this case. But we decline to
follow that portion of Sharon Steel that apportioned defense costs to the insured for those periods
of time when the insured was without coverage. In this case, there is language in both polices that
expressly gives each insurer control over its defense of the insured. Ohio Casualty reserved the
right to, “at [its] discretion, investigate any offense and settle any claim or ‘suit’ that may result.”
And Unigard reserved the right to “conduct and control the defense of the indemnitee.” Given the
insurers' legal and contractual duties to defend, they often, as Ohio Casualty and Unigard did here,
reserve the exclusive right to control any litigation and make important decisions regarding the
course of the litigation, including the hiring and firing of counsel and whether or not to settle. In
light of this practice, it would be inequitable to apportion any defense costs to an insured who has
no power to select counsel or negotiate rates and no voice in deciding whether to settle the suit.
Accordingly, we conclude that it would be inequitable to hold the insured responsible for the share
of defense costs attributable to the time period during which it was uninsured.


[9]  [10]  ¶ 29 This conclusion is consistent with insurers' duty to defend under Utah law. Where
an insured holds coverage from a single insurer for part of a period of continuous injury and is then
without coverage for the remainder of the injury period, the insurer may not recover defense costs
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from the insured for the period of noncoverage because the insurer must “provide a defense to the
entire suit, at least until it can limit the *187  suit to those claims outside of the policy coverage.”
Id. ¶ 25 (internal quotation marks omitted); see also Sharon Steel, 931 P.2d at 133 (acknowledging
that “an insurer's duty to defend is broader than its duty to indemnify”). Where, as in this case,
there are multiple insurers, the broad duty to defend also prevents the insurers from recovering
defense costs from the insured for any periods of non-coverage.


¶ 30 In accordance with Sharon Steel and consistent with the policy language specific to this case
that provides the insurance companies with complete control over the litigation, we conclude that
defense costs in this case should be apportioned by a modified version of the Sharon Steel formula.
This formula begins by apportioning the defense costs between successive insurers according to
their time on the risk and the amount of their policy limits. It then divides the portion of defense
costs attributable to any periods during which the insured lacked coverage in the same proportions.


CONCLUSION


¶ 31 In response to the question certified by the Tenth Circuit, we hold that the “other insurance”
provisions in the policies in question do not control the apportionment of defense costs. Instead,
defense costs should be allocated using the Sharon Steel “time on the risk” formula modified to
proportionally apportion to the insurers any defense costs attributable to periods of noncoverage.
This is the most equitable method of apportionment because under it each insurer's allocation of
defense costs is a function of the amount of time each insurer spent “on-the-risk” and each insurer's
policy limits. And this method ensures that the insured is not responsible for defense costs related
to litigation over which its insurer has full control and an absolute duty to defend.


Justice PARRISH authored the opinion of the Court, in which Chief Justice DURHAM and Justice
LEE joined.


Associate Chief Justice DURRANT filed a dissenting opinion, in which Justice NEHRING joined.


Associate Chief Justice DURRANT dissenting:
¶ 32 I concur in the majority's conclusion that the “other insurance” policy provisions do not apply
to successive insurers and, therefore, do not control the apportionment of defense costs in this case.
In addition, I agree that, absent controlling contractual language, we apply equitable principles to
apportion defense costs. But I disagree that the “most equitable method of apportionment” allocates
defense costs according to “the amount of time each insurer spent ‘on-the-risk’ and each insurer's
policy limits.” 1
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1 Supra ¶ 31.


¶ 33 In my view, defense costs should be allocated in equal shares between each insurer who has
a duty to defend. Indeed, the apportionment of equal shares is consistent with the broad scope of
an insurance provider's duty to defend under Utah law. Because the duty to defend obligates each
insurer whose policy is triggered to provide the insured with a full defense, I would allocate the
costs associated with that duty equally. And because the duty to defend is not tied to the insurance
provider's time on the risk, or to its policy limits, I believe it is inappropriate to apportion defense
costs according to these factors.


¶ 34 Under Utah law, an insurance provider owes its insureds two independent duties: (1) a duty
to indemnify and (2) a duty to defend. 2  It is axiomatic, however, that the duty to defend is broader
than the duty to indemnify. 3  For example, the duty to indemnify is limited to damage caused
by acts within the defined period of insurance coverage, and is further limited by the insurance
*188  provider's policy limits. 4  But there is no such limitation for the insurer's duty to defend. 5


Unlike the duty to indemnify, the duty to defend is broad in three respects: (1) the duty to defend
is triggered whenever a complaint “alleges a risk within the coverage of the policy”; 6  (2) the duty
to defend one claim creates “a duty to defend all of the claims brought” against the insured, even
claims outside the period of insurance coverage; 7  and (3) the duty to defend exists regardless of
the merits of the underlying claims. 8


2 See Benjamin v. Amica Mut. Ins. Co., 2006 UT 37, ¶¶ 13, 16, 27, 140 P.3d 1210.


3 Deseret Fed. Sav. & Loan Ass'n v. U.S. Fid. & Guar. Co., 714 P.2d 1143, 1146 (Utah 1986)
(“The duty to defend is broader than the duty to indemnify ...; the duty to defend is measured
by the nature and kinds of risks covered by the policy and arises whenever the insurer
ascertains facts which give rise to the potential of liability under the policy.”).


4 See Benjamin, 2006 UT 37, ¶ 29, 140 P.3d 1210 (“ ‘The duty to indemnify depends upon
liability, i.e., an insurer's obligation to pay a judgment or settlement.’ ” (quoting Perdue
Farms, Inc. v. Travelers Cas. & Sur. Co. of Am., 448 F.3d 252, 258 (4th Cir.2006))).


5 See id. ¶ 16. For example, an insurance provider who has more time on the risk does not
have a greater duty to defend. See id. ¶¶ 24–25.


6 Id. ¶ 16 (emphasis added) (internal quotation marks omitted); see also Simmons v. Farmers
Ins. Grp., 877 P.2d 1255, 1258 n. 3 (Utah Ct.App.1994) (“Generally, insurers have a duty
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to defend any complaint alleging facts which, if proven, would render the insurer liable for
indemnification of its insured.”).


7 Benjamin, 2006 UT 37, ¶ 25, 140 P.3d 1210; see also id. (“[W]hen there are covered
and non-covered claims in the same lawsuit, the insurer is obligated to provide a defense
to the entire suit, at least until it can limit the suit to those claims outside of the policy
coverage.” (alteration in original) (internal quotation marks omitted)); Mt. Airy Ins. Co. v.
Greenbaum, 127 F.3d 15, 19 (1st Cir.1997) (“[U]nder Massachusetts law, if an insurer has
a duty to defend one count of a complaint, it must defend them all.”). But see Sharon Steel
Corp. v. Aetna Cas. & Sur. Co., 931 P.2d 127, 141–42 (Utah 1997) (stating that because the
insurer has not contracted to pay defense costs for occurrences which took place outside
the policy period, insureds “must be prepared to pay their fair share of defense costs for
those years that they were without insurance coverage” (internal quotation marks omitted)).
The majority now expressly overrules the part of our holding in Sharon Steel that limited an
insurer's duty to defend. See infra ¶¶ 28–29.


8 See Benjamin, 2006 UT 37, ¶ 22, 140 P.3d 1210 (holding that “[an insurer] had a duty to
defend [the insured] until it could establish that those claims were not supported by the
facts”); see also id. ¶ 24 (“[T]he insurer is obligated to [defend claims] until those claims
are either dismissed or otherwise resolved in a manner inconsistent with coverage.”); Tex.
Prop. & Cas. Ins. Guar. Assoc./Sw. Aggregates, Inc. v. Sw. Aggregates, Inc., 982 S.W.2d 600,
604 (Tex.Ct.App.1998) (“The duty to defend is not affected by facts ascertained before suit,
developed in the process of the litigation, or by the ultimate outcome of the suit.”).


¶ 35 Consistent with the broad scope of an insurer's duty to defend, each insurance provider whose
duty is triggered owes the insured an independent obligation to defend the entire suit. 9  Thus,
where there is only one insurance provider, that insurer bears the full obligation to pay for the
defense costs. Where there are multiple insurance providers whose duties are triggered, they each
have an independent duty to defend the entire lawsuit. Because each insurer has an independent
duty to defend, and because that duty is not tied to the insurer's time on the risk, I see no reason to
apportion defense costs based on the majority's formula. Instead, because each insurance provider
bears the obligation to defend the entire suit, I would apportion the costs associated with that duty
equally. 10


9 See Benjamin, 2006 UT 37, ¶ 22, 140 P.3d 1210.


10 Consistent with the district court's apportionment of defense costs in this case, a number of
other courts have held that because an insurer's duty to defend is broader than its duty to
indemnify, defense costs should be equally divided among multiple insurers. See, e.g., St.
Paul Fire & Marine Ins. Co. v. Vigilant Ins. Co., 919 F.2d 235, 241 (4th Cir.1990) (“We
hold both [insurers] had a duty to defend [the insured] and thus the defense costs should be
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shared equally.” (internal quotation marks omitted)); Wooddale Builders, Inc. v. Md. Cas.
Co., 722 N.W.2d 283, 304 (Minn.2006) (“[W]e conclude that ... defense costs are [to be]
apportioned equally among insurers whose [duty to defend is] triggered. Therefore, we hold
that the district court did not err when it apportioned defense costs equally among insurers
whose policies were triggered.”); Ames v. Cont'l Cas. Co., 79 N.C.App. 530, 340 S.E.2d 479,
486 (1986) ( “We hold both [insurers] had a duty to defend [the insured] and thus the defense
costs should be shared equally.”); Tex. Prop. & Cas. Ins., 982 S.W.2d at 607 (“[W]e hold
that under Texas law, an insurer's duty to defend its insured ... is not reduced pro rata by the
insurer's ‘time on the risk’ or by any other formula.”).


¶ 36 In this case, both Ohio Casualty and Unigard had a duty to defend Cloud Nine. Because of
the broad scope of this duty, if either Ohio Casualty or Unigard had refused *189  to defend, the
other still would have been obligated to provide a full defense. Given that they had an equal duty
to defend the entire suit, I would apportion the defense costs associated with that duty equally
because I believe that creates the most logical and equitable result.


¶ 37 I recognize that equal apportionment of defense costs is at odds with our holding in Sharon
Steel Corp. v. Aetna Casualty & Surety Co. 11  In that case, we limited an insurer's duty to defend by
apportioning defense costs to insurance providers and insureds based on their time on the risk. 12


But I believe that the test for overturning that precedent has been satisfied. It is appropriate to
overturn precedent “if we are clearly convinced that the rule was originally erroneous or is no
longer sound because of changing conditions and that more good than harm will come by departing
from precedent.” 13  Regarding the rule announced in Sharon Steel, I believe that each of these
requirements is satisfied.


11 931 P.2d 127, 140–42 (Utah 1997).


12 Id. (holding that insurance providers would be allocated defense costs according to the period
of time they provided coverage and the insured would be allocated defense costs according
to the period of time it had no insurance coverage).


13 Utah Dep't of Transp. v. Admiral Beverage Corp., 2011 UT 62, ¶ 16, 275 P.3d 208, 2011 WL
5110962 (internal quotation marks omitted); see also Kimball v. Salt Lake City, 32 Utah 253,
90 P. 395, 396 (1907) (recognizing that “adherence to precedent is no doubt a commendable
judicial virtue, but, if carried to extremes, [such adherence] may easily, like most virtues,
border upon vice”).


¶ 38 The rule announced in Sharon Steel was erroneous in two respects. First, our limitation of
an insurer's duty to defend in that case conflicted with our prior statements about the breadth of
that duty. 14  In Deseret Federal Savings & Loan Ass'n v. U.S. Fidelity & Guaranty Co., a case
decided before Sharon Steel, we stated that the duty to defend was broad and “arises whenever the
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insurer ascertains facts which give rise to the potential of liability under the policy.” 15  Thus, we
had recognized that insurers had to provide their insureds with a full defense when there was even
the potential for liability. 16  Without reference to this prior statement, in Sharon Steel we limited
an insurer's duty to defend to only those occurrences that took place within the policy period. 17


14 Evidence that a rule was erroneous can be found when our opinions stray from precedent
without satisfying the test for such a departure. See, e.g., Admiral Beverage, 2011 UT 62, ¶
¶ 28–31, –––P.3d ––––, 2011 WL 5110962 (finding evidence that a holding was erroneous
where a rule “contravenes our longstanding precedent” and “deviated from [the] approach”
we used for “over a century”).


15 714 P.2d 1143, 1146 (Utah 1986) (emphasis added).


16 See id. at 1146–47.


17 931 P.2d at 140–41 (concluding that a pro rata formula was appropriate because it represented
what each insurer contracted to provide and “[an] insurer has not contracted to pay defense
costs for occurrences which took place outside the policy period” (internal quotation marks
omitted)).


¶ 39 Second, in Sharon Steel we set forth a rule without receiving argument on the merits of the
various methods of allocation or argument on how each method would impact an insurer's duty
to defend. Specifically, we adopted the time on the risk allocation even though “[n]either party
ha[d] provided a thorough briefing on th[e] issue.” 18  In fact, we recognized that although one
party had “summarily set[ ] forth the different allocation methods employed by various courts,”
no party had “address[ed] the merits of each method, ... [or] explain[ed] how these methods might
apply to the instant case.” 19  Because we departed from precedent without satisfying the test for
doing so, and selected a method of apportionment without receiving argument from the parties, I
believe that the rule was erroneous.


18 Id. at 140 n. 18; see also id. (noting that because the briefing was not thorough, we were
“limited to our own resources in fashioning an equitable apportionment method”).


19 Id.


¶ 40 In addition to being erroneous, I believe that our holding in Sharon Steel is no longer sound
because, in a subsequent case, we retreated from any limitation on an insurance *190  provider's
duty to defend. In Benjamin v. Amica Mutual Insurance Co., a case decided after Sharon Steel,
we returned to our position that the duty to defend is broad and, accordingly, requires an insurer
to provide a defense to the entire suit, even to claims that fall outside the period of insurance
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coverage. 20  By recognizing the broad scope of the duty to defend and the corresponding broad
obligations associated with that duty, we have already moved away from the limitation announced
in Sharon Steel. Thus, we have already indicated that the rule adopted in Sharon Steel is no longer
sound.


20 2006 UT 37, ¶ 25, 140 P.3d 1210 (“[W]hen there are covered and non-covered claims in the
same lawsuit, the insurer is obligated to provide a defense to the entire suit, at least until it can
limit the suit to those claims outside of the policy coverage.” (alteration in original) (internal
quotation marks omitted)); see also id. ¶ 22 (stating that an insurer has a duty to defend the
insured “until it could establish that those claims were not supported by the facts”).


¶ 41 Similarly, and most importantly, I believe that the majority's rationale for overturning a portion
of the holding in Sharon Steel also supports the conclusion that the entire rule should be overturned.
In overturning the portion of our holding that allocates defense costs to the insured, the majority
recognizes that “[w]here an insured holds coverage from a single insurer ... and is then without
coverage ..., the insurer may not recover defense costs from the insured for the period of non-
coverage because the insurer must provide a defense to the entire suit.” 21  Thus, the majority
reasons that allocation to the insured for periods of noncoverage would be inequitable because the
insurance provider has a broad duty to defend that requires it to provide a defense for the entire
suit, even for periods of noninsurance. 22


21 Supra ¶ 29 (internal quotation marks omitted).


22 See supra ¶¶ 28–29.


¶ 42 While I agree with the majority on this point, I believe that this same logic applies to
overturning the entire rule put forth in Sharon Steel. Just as the breadth of the duty to defend makes
it inappropriate to apportion defense costs to the insured for periods of non-coverage, the breadth
of the duty also makes it inappropriate to apportion defense costs to insurance providers based
on their periods of coverage. Because an insurer has a duty to defend the entire suit regardless of
whether there are other insurance providers with a similar duty, it would be inequitable to apportion
defense costs based on a pro rata formula. Thus, for the same reason that the majority overturns a
portion of the holding in Sharon Steel, I would overturn the entire rule.


¶ 43 Finally, I believe that more good than harm will come from overturning our holding in
Sharon Steel. Specifically, overturning the rule would reduce disputes between insurance providers
about the proper apportionment of defense costs and would induce insurers to more promptly
defend their insureds. If insurers know that defense costs will be allocated equally among those
whose duties are triggered, each insurer will have the same incentive to provide a prompt and
efficient defense. Because each insurer would share the defense costs equally from the moment
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the lawsuit is filed, they would have shared incentives to choose counsel, initiate a defense, and
engage in settlement negotiations. They would not need to wait for any judicial determination of
their respective responsibilities.


¶ 44 In contrast, adherence to the pro rata formula adopted in Sharon Steel, and supported by
the majority in this case, actually encourages insurance providers to dispute defense costs or take
a “wait and see” approach. 23  In fact, the time-on-the-risk formula encourages delay from the
moment the lawsuit begins. Although an insured's defense costs accrue from the moment any suit
is filed, at that moment there likely will not have been a judicial determination for how multiple
insurance providers are to allocate the defense costs. And until the court has determined how
each insurer's time on the risk and policy limits impact the apportionment *191  of defense costs,
insurers will be motivated to delay in providing a defense to their insureds. Indeed, if an insurer
anticipates that it will be responsible for only a small proportion of the defense costs, it will have
no incentive to quickly select counsel or initiate settlement negotiations. And while the insurance
providers delay, the insured will be left without a defense.


23 In this respect, I disagree with the majority's statement that its “time-on-the-risk” method of
apportionment more fully “comports with our policy of encouraging prompt and effective
defense of the insured by the insurer.” Supra ¶ 27.


¶ 45 For the foregoing reasons, I believe that our holding in Sharon Steel should be overturned not
just in part, as the majority concludes, but in its entirety. In overturning the rule in Sharon Steel,
we are free to determine the most equitable method of apportionment of defense costs.


¶ 46 In my view, the most equitable and logical way to allocate defense costs is in equal shares
between each insurer who has a duty to defend. Equal share apportionment is consistent with
the broad scope of an insurer's duty to defend under Utah law and comports with our policy of
encouraging a prompt and effective defense by the insurer. Because Ohio Casualty and Unigard
have a coextensive duty to defend Cloud Nine for the entire suit, I would allocate the costs
associated with their duty on an equal basis. Accordingly, I would affirm the district court's holding.


All Citations


268 P.3d 180, 699 Utah Adv. Rep. 66, 2012 UT 1


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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126 Cal.App.3d 593, 178 Cal.Rptr. 908


OLYMPIC INSURANCE COMPANY, Plaintiff and Appellant,
v.


EMPLOYERS SURPLUS LINES INSURANCE COMPANY, Defendant and
Appellant; RALPH ROKEBY-JOHNSON et al., Defendants and Respondents.


Civ. No. 46576.
Court of Appeal, First District, Division 3, California.


Dec 8, 1981.


SUMMARY


The trial court determined that the loss resulting from the settlement of numerous wrongful death
actions, arising out of a mid-air collision, was to be apportioned among an insurance company's
two primary insurers, as well as a secondary insurer whose policy was written as “specific excess”
on one of the primary policies. The insurance company, in bringing an action for declaratory
relief, had sought to force its insurers to contribute to the cost of defense and settlement, which
was substantial. The policy issued by the underlying primary insurer that was covered by such
secondary insurer carried a low limit. The policy limit of the other primary insurer was in excess
of the settlement amount. (Superior Court of the City and County of San Francisco, No. 647819,
Jay A. Pfotenhauer, Judge.)


The Court of Appeal affirmed in part and reversed in part, and the matter was remanded with
instructions to enter judgment in accordance with the opinion. The court held that the secondary
insurer was not liable along with primary insurers, since the limits of the underlying primary
policies, when prorated, were not exhausted by the settlement amount. In so holding, the court
pointed out that a secondary policy, by its own terms, does not apply to cover a loss until the
underlying primary insurance has been exhausted. Thus, the court held that such secondary policy
liability will not attach until all primary insurance is exhausted, even if the total amount of primary
insurance exceeds the amount contemplated in the secondary policy. The court further held that
the costs that arose under the insurers' duty to defend were to be apportioned among the insurers
in proportion to liability for the settlement, and thus the secondary insurer had no duty to defend
and no *594  defense costs. (Opinion by Anello, J., *  with Scott, Acting P. J., and Barry-Deal,
J., concurring.)


* Assigned by the Chairperson of the Judicial Council.
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HEADNOTES


Classified to California Digest of Official Reports


(1)
Insurance Contracts and Coverage § 106--Extent of Loss of Insured and of Liability of
Insurer--Liability and Indemnity Insurance--Secondary Insurer-- Exhaustion of Primary Insurance
Coverage.
In an action for declaratory relief by an insurance company, arising out of a mid-air collision, in
which the insurance company sought to force its insurers to contribute to the cost of defense and
settlement of numerous wrongful death lawsuits, the trial court erred in holding a secondary insurer
liable along with the primary insurers, since the limits of the underlying primary policies, when
prorated, were not exhausted by the settlement amount. The secondary insurer's policy was written
as “specific excess” over one of the primary policies, and a secondary policy by its own terms does
not apply to cover a loss until the underlying primary insurance has been exhausted. Moreover,
liability under a secondary policy will not attach until all primary insurance is exhausted, even if
the total amount of primary insurance exceeds the amount contemplated in the secondary policy.


(2)
Insurance Contracts and Coverage § 107--Extent of Loss of Insured and of Liability of Insurer--
Liability and Indemnity Insurance--Obligation to Defend Insured.
Insurance policies are generally written so that liability for settlement and duty to defend will arise
simultaneously. Thus, if the loss is within the limits of the primary insurance, the primary insurer
is liable for the entire cost of defense.


[See Cal.Jur.3d, Insurance Contracts and Coverage, § 414 et seq.; Am.Jur.2d, Insurance, § 1535
et seq.]


(3)
Insurance Contracts and Coverage § 107--Extent of Loss of Insured and of Liability of Insurer--
Liability and Indemnity Insurance--Obligation to Defend Insured--Apportionment Among *595
Insurers.
Generally, defense costs will be apportioned among insurers in accordance with the contribution
to the payment of a loss, at least in the absence of contractual provisions dictating the contrary
result. Thus, a secondary insurer had neither a duty to defend nor liability for defense costs
with respect to wrongful death actions, where the limits of the primary insurers' policies, when
prorated, were not exhausted by settlements of the cases. The defense costs were to be apportioned
between the primary insurers liable for payment of the settlement costs. Moreover, an additional
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secondary insurer was not required to contribute to the costs of either settlement or defense of the
wrongful death actions, since such insurer's policy provided secondary insurance to attach upon
the exhaustion of the underlying insurance, and the primary insurance was not exhausted.


COUNSEL
Popelka, Allard, McCowan & Jones, Philip R. McCowan and Michael G. Ackerman for Plaintiff
and Appellant.
LaFollette, Johnson, Schroeter & De Haas, B. E. Atkisson and Alfred W. Gerisch, Jr., for Defendant
and Appellant.
Hancock, Rothert & Bunshoft and Harlow P. Rothert for Defendants and Respondents.


ANELLO, J. *


* Assigned by the Chairperson of the Judicial Council.


This is an appeal from a judgment in an action for declaratory relief. The question presented is
whether the trial court erred in holding an excess insurer liable where the primary insurance has
not been exhausted.


Plaintiff is the Olympic Insurance Company (hereinafter Olympic). In 1967, Olympic had a general
insurance agency contract with Landseair under which Landseair was authorized to issue insurance
on behalf of Olympic. *596


On July 19, 1967, there was a midair collision near Hendersonville, North Carolina, between a
commercial airliner and a Cessna aircraft owned by Landseair. Both aircraft were destroyed, and
81 persons were killed.


Following the accident, Olympic was named as a defendant in some 71 wrongful death actions on
the theory that Olympic was vicariously liable for the acts of Landseair.


On July 19, 1967, Olympic was a subsidiary of the Pacific Finance Company (hereinafter PFC),
which in turn was a subsidiary of Transamerica Corporation (hereinafter Transamerica). Olympic
was insured as a subsidiary of both its parent corporations.


The trial court determined, and the parties do not contest this determination, that at the time of the
accident Olympic had the protection of five insurance policies, as follows:


1. A Pacific Indemnity Company (hereinafter Pacific) policy issued to PFC, with a limit of $20,000
each occurrence.
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2. An Insurance Company of North America (hereinafter INA) policy issued to Transamerica, with
a limit of $1 million each occurrence.


3. An Employers Surplus Lines Insurance Company (hereinafter Employers) policy number
E509711 (hereinafter Employers 711) issued to PFC, written as “specific excess” over the Pacific
policy, with a limit of $2 million less the $20,000 provided by the underlying insurance.


4. An Employers policy number E510690 (hereinafter Employers 690) issued to PFC, with a limit
of $500,000 in excess of the $2 million provided by the Pacific and Employers 711 policies.


5. Lloyds of London (hereinafter Lloyds) policy number 32132, providing excess umbrella
coverage in the amount of $1 million in excess of $2.5 million of underlying insurance. 1  *597


1 “Lloyds of London” is an insurance clearing house and was sued herein under the name of
“Underwriters at Lloyds London.” Ralph Rokeby-Johnson, Fidelidade Insurance Company
of Lisbon, and Orion Insurance Company Limited have represented Lloyds in this action.
A second Lloyds policy, number 32133, written as specific excess to the first Lloyds policy,
also provided coverage to Olympic, but this policy is not involved in this litigation.


Pacific initially accepted the defense of Olympic, then refused to continue to provide a defense,
informing INA that the accident was not covered by the Pacific policy. Pacific then tendered
$20,000 to Employers in satisfaction of Pacific's obligation to defend and indemnify Olympic.
This tender was rejected.


The defense of the wrongful death actions was underwritten by INA, which incurred $142,727.42
in attorneys' fees, costs, and expenses in defense of Olympic. The actions were settled for the sum
of $495,000, which was loaned to Olympic by INA.


Olympic then brought this declaratory action to force Pacific, Employers, and Lloyds to contribute
to the cost of defense and settlement of the lawsuits.


The trial court decided that the loss should be divided amongst INA, Pacific, and Employers 711
and concluded that Employers 690 and Lloyds provided excess coverage and incurred no liability
as a result of the accident.


Employers appealed, contending that the trial court erred in holding them liable when the two
underlying policies were not exhausted. Olympic cross-appealed, contending that Lloyds should
have been required to contribute to the cost of settlement and defense.


Terminology
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At the outset, it is necessary to define our terms. We must distinguish between levels of insurance
coverage and “other insurance” provisions in the insurance policies.


A. Types of Coverage


1. Primary coverage is insurance coverage whereby, under the terms of the policy, liability attaches
immediately upon the happening of the occurrence that gives rise to liability. ( Oil Base, Inc. v.
Transport Indem. Co. (1956) 143 Cal.App.2d 453, 467 [299 P.2d 952].) Primary insurers generally
have the primary duty of defense. *598


2. “Excess” or secondary coverage is coverage whereby, under the terms of the policy, liability
attaches only after a predetermined amount of primary coverage has been exhausted. 2  It is not
uncommon to have several layers of secondary insurance (e.g., note the layering of coverage in the
instant case: Pacific, then Employers 711, then Employers 690, then Lloyds). Secondary insurance
is sometimes referred to as “umbrella” insurance. When secondary insurance is written to be excess
to identified policies, it is said to be “specific excess.”


2 A secondary insurer thus greatly reduces his risk of loss. This reduced risk is reflected in
the cost of the policy. (See Signal Companies, Inc. v. Harbor Ins. Co. (1980) 27 Cal.3d 359,
365 [165 Cal.Rptr. 799, 612 P.2d 889].)


B. “Other Insurance” Clauses


A problem arises when two or more policies apply at the same level of coverage. Most insurance
contracts include some provision attempting to limit the insurer's liability in the event that another
insurance policy covers the same loss.


There are several typical forms of “other insurance” clauses:


1. Pro rata. This clause provides that if there is other valid and collectible insurance, then the
insurer shall not be liable for more than his pro rata share of the loss.


2. Excess. This clause provides that if there is other valid and collectible insurance, then the
insurer shall not be liable except to the extent that the loss exceeds such other valid and collectible
insurance (i.e., this policy shall be excess to other valid and collectible insurance).


3. Escape. This clause provides that the insurer is not liable for any loss that is covered by other
insurance (i.e., the existence of other insurance extinguishes insurer's liability to the extent of such
other insurance).
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C. The Policies in the Instant Appeal


In the light of the above terminology, we examine the policies involved in the instant appeal. The
three relevant policies are as follows: *599


1. The Pacific policy. This policy provides: (a) primary coverage to $20,000; (b) an obligation to
defend; and (c) an “excess” other insurance clause.


2. The INA policy. This policy provides: (a) primary coverage to $1 million; (b) a duty to defend;
and (c) an “excess” other insurance clause.


3. The Employers 711 policy. This policy provides: (a) secondary coverage for the difference
between $20,000 and $2 million; (b) an obligation to defend that attaches when the underlying
insurance has been exhausted; and (c) an “excess” other insurance clause.


I


Proration Among Primary Insurers
Contractual terms of insurance coverage are honored whenever possible. ( General Ins. Co. v.
Truck Ins. Exch. (1966) 242 Cal.App.2d 419, 422 [51 Cal.Rptr. 462]; Home Indemnity Co. v.
Mission Ins. Co. (1967) 251 Cal.App.2d 942, 964 [60 Cal.Rptr. 544].) Often, however, when more
than one policy applies to a loss, the policies will contain irreconcilable terms.


In the instant case, the two primary insurers' policies contain “excess” other insurance clauses. The
policies thus purport to be excess to each other, and if the terms of each policy are enforced, the
insured is deprived of protection. Under these circumstances California courts have consistently
ignored the conflicting clauses and prorated the loss among the primary insurers. (See Air etc. Co.
v. Employers' Liab. etc. Corp. (1949) 91 Cal.App.2d 129 [204 P.2d 647] [conflict between excess
clause and pro rata clause results in proration], disapproved on other grounds, Continental Cas.
Co. v. Phoenix Constr. Co. (1956) 46 Cal.2d 423, 439 [296 P.2d 801, 57 A.L.R.2d 914]; American
Motorists Ins. Co. v. Underwriters at Lloyd's London (1964) 224 Cal.App.2d 81, 87 [36 Cal.Rptr.
297] [two primary insurers with “excess” clauses results in proration of the loss]; General Ins. Co.
v. Truck Ins. Exch., supra., 242 Cal.App.2d at p. 423 [“excess” clause v. “escape-excess” clause
results in proration]; Continental Cas. Co. v. Hartford Acc. & Indem. Co. (1963) 213 Cal.App.2d
78 [28 Cal.Rptr. 606] [three policies with “excess” clauses prorated]; *600  Athey v. Netherlands
Ins. Co. (1962) 200 Cal.App.2d 10 [19 Cal.Rptr. 89] [irreconcilable “excess” clauses result in
proration.].)


All primary insurance must be exhausted before liability attaches under a secondary policy.
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(1)A secondary policy, by its own terms, does not apply to cover a loss until the underlying primary
insurance has been exhausted. This principle holds true even where there is more underlying
primary insurance than contemplated by the terms of the secondary policy.


In Lamb v. Belt Casualty Co. (1935) 3 Cal.App.2d 624 [40 P.2d 311] there were two primary
policies with pro rata “other insurance” clauses and a secondary policy written as “specific excess”
to one of the two primary policies. The court prorated the two primary policies, with the result
that neither of the two primary policies was exhausted. Therefore, the secondary policy incurred
no liability.


In Oil Base, Inc. v. Transport Indem. Co., supra., 143 Cal.App.2d at p. 467, the court prorated
two primary policies before holding the secondary policy liable. The secondary policy, written
as specific excess insurance over a $10,000 policy, thus did not attach until exhaustion of the
primary policies (with an aggregate limit of $110,000). “... [W]hen a policy which provides excess
insurance above a stated amount of primary insurance contains provisions which make it also
excess insurance above all other insurance which contributes to the payment of the loss together
with the specifically stated primary insurance, such clause will be given effect as written.” (
Peerless Cas. Co. v. Continental Cas. Co. (1956) 144 Cal.App.2d 617, 626 [301 P.2d 602].)


In the instant case, we have two primary policies with an aggregate limit of $1.02 million and
a settlement amount of $495,000. It is clear, therefore, that when the two primary policies are
prorated, neither policy is exhausted. 3  The holdings in Oil Base, Lamb, and Peerless make it clear
that liability under a secondary policy will not attach until all primary insurance is exhausted, even
if the total amount of primary insurance exceeds the amount contemplated in the secondary policy.


3 Prorated policies are necessarily exhausted at the same time.


Olympic contends that this result is inequitable, in that no liability attaches under Employers
711 even though the total settlement is *601  $495,000 and Employers 711 was written to cover
liability in excess of $20,000. 4  However, the result is no more inequitable than when a primary
insurer, contracting to cover all losses up to a certain limit, finds that a second primary insurance
policy has been written, with the result that each primary insurer is liable for only a pro rata share
of the loss rather than the entire loss as contemplated in the contract.


4 See Note, Insurance: “Other Insurance” Clauses: Reconciling Conflicting Provisions
(1958) 5 UCLA L.Rev. 157, which discusses the precise issue raised in this appeal.


We conclude, therefore, that the trial court erred in prorating the loss among INA, Pacific, and
Employers. The INA and Pacific policies provide primary coverage, and Employers 711 provides
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secondary coverage. Primary coverage has not been exhausted, and Employers therefore incurs
no liability.


II


Apportionment of Defense Costs


Defense costs are apportioned among insurers in proportion to liability for the settlement.
(2)Insurance policies will generally be written so that liability for settlement and duty to defend
will arise simultaneously. Thus if the loss is within the limits of the primary insurance, the primary
insurer will be liable for the entire cost of defense. ( Universal Underwriters Ins. Co. v. Aetna Ins.
Co. (1967) 249 Cal.App.2d 144, 152 [57 Cal.Rptr. 240]; Signal Companies, Inc. v. Harbor Ins.
Co, supra., 27 Cal.3d 359, 368.)


(3)The secondary policy at issue, Employers 711, provides that there is no duty to defend a
claim or suit covered by the underlying insurance and that such duty will not arise until the
underlying insurance has been exhausted. As we have seen, the “underlying insurance” has not
been exhausted, since the loss is within the limits of the primary insurance. Assuming, arguendo,
that Pacific's tender of the policy limit to Employers was sufficient to extinguish Pacific's duty to
defend, the extinction of Pacific's duty does not create a duty on the part of Employers, for there
was still a primary insurer (INA) with a duty to defend. *602


The general rule is that defense costs will be apportioned among the insurers in accordance with
contribution to the payment of the loss, at least in the absence of contractual provisions dictating
a contrary result. ( Signal Companies, Inc. v. Harbor Ins. Co., supra., 27 Cal.3d at p. 367; Aetna
Cas. & Surety Co. v. Certain Underwriters (1976) 56 Cal.App.3d 791, 806 [129 Cal.Rptr. 47];
Continental Cas. Co. v. Zurich Ins. Co. (1961) 57 Cal.2d 27, 36 [17 Cal.Rptr. 12, 366 P.2d 455].)
Nothing in the contracts before us indicates a departure from the general rule. Employers' duty
to defend did not arise until the primary insurance was exhausted. The primary insurance was
not exhausted, and therefore Employers had no duty to defend and no liability for defense costs.
The defense costs should be apportioned between INA and Pacific, the primary insurers liable for
payment of the settlement costs.


III


THE CROSS-APPEAL
Cross-appellant Olympic contends that Lloyds should be required to contribute to the costs of
settlement and defense of the wrongful death actions. The Lloyds policy provided secondary
insurance designed to attach upon the exhaustion of scheduled amounts of underlying insurance.
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In the light of our conclusion that the primary insurance was not exhausted, it is clear that no
secondary policy incurred liability.


The judgment is affirmed in part and reversed in part and the cause remanded to the trial court
with instructions to enter judgment in accordance with the views expressed herein.


Employers to recover from Olympic its costs on appeal, and Lloyds to recover from Olympic its
costs on appeal.


Scott, Acting P. J., and Barry-Deal, J., concurred.
The petition of plaintiff and appellant for a hearing by the Supreme Court was denied February
3, 1982. *603


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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654 Pa. 203
Supreme Court of Pennsylvania.


PPL ELECTRIC UTILITIES CORPORATION, Appellant
v.


CITY OF LANCASTER and Pennsylvania Public Utility Commission, Appellees
PPL Electric Utilities Corporation,


v.
City of Lancaster and Pennsylvania Public Utility Commission


Cross-Appeal of: City of Lancaster


No. 55 MAP 2017, No. 57 MAP 2017
|


Argued: March 5, 2019
|


Decided: August 20, 2019


Synopsis
Background: Public utility sought declaratory and injunctive relief against city, which was a
home rule municipality, based on claim that ordinances that city enacted as part of comprehensive
program for management of city's rights-of-way were preempted by the Public Utility Code. Utility
filed an application for summary relief. The Commonwealth Court, No. 462 M.D. 2013, 125 A.3d
837, sitting en banc, granted in part and denied in part utility's application for summary relief.
Utility appealed, and city cross-appealed.


Holdings: The Supreme Court, Nos. 55 MAP 2017 and 57 MAP 2017, Wecht, J., held that:


[1] state law preempted, on the basis of field preemption, ordinance provision concerning
municipal inspections of utility facilities in municipal rights-of-way for purposes of city code
compliance;


[2] state law preempted, on the basis of field preemption, ordinance provision authorizing city to
direct utilities to relocate or remove utility facilities;


[3] state law preempted, on the basis of field preemption, ordinance provision authorizing city to
impose penalties for a utility's violation of any provision of the ordinance concerning management
of the city's rights-of-way, so long as the provision did lay in the Public Utility Commission's
(PUC) exclusive jurisdiction; and



https://www.westlaw.com/Search/Results.html?query=advanced%3a+WCAID(I43096EE441E911DDAD6B0014224D2780)&saveJuris=False&contentType=BUSINESS-INVESTIGATOR&startIndex=1&contextData=(sc.Default)&categoryPageUrl=Home%2fCompanyInvestigator&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037386266&pubNum=0007691&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037386266&pubNum=0007691&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0233113401&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





PPL Electric Utilities Corporation v. City of Lancaster, 654 Pa. 203 (2019)
214 A.3d 639, Util. L. Rep. P 27,476


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


[4] state law preempted, on the basis of field preemption, ordinance provision permitting city to
impose maintenance fees upon utilities for the occupancy and use of rights of way.


Affirmed in part and reversed in part.


Procedural Posture(s): Petition for Discretionary Review; Original Jurisdiction; Motion for
Summary Judgment.


West Headnotes (9)


[1] Administrative Law and Procedure Standards and grounds for summary judgment
or disposition; evidence
An application for summary relief may be granted in a proceeding on a petition for judicial
review of an administrative action if a party's right to judgment is clear and no material
issues of fact are in dispute.


[2] Appeal and Error Plenary, free, or independent review
Where there are no disputed issues of material fact, whether summary relief was
appropriately rendered presents a question of law as to which the Supreme Court's review
is plenary.


[3] Appeal and Error De novo review
Statutory interpretation presents a question of law that the Supreme Court considers de
novo, and the scope of review is plenary.


1 Cases that cite this headnote


[4] Municipal Corporations Concurrent and Conflicting Exercise of Power by State
and Municipality
Preemption may occur when the legislature has expressly stated its intention to displace
local regulation, i.e., express preemption, or has occupied the regulatory field in question,
i.e., field preemption, or, finally, where the local regulation would conflict with or
confound rather than advance the operation of the state law in question, i.e., conflict
preemption.
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1 Cases that cite this headnote


[5] Municipal Corporations Concurrent and Conflicting Exercise of Power by State
and Municipality
Public Utilities Constitutional and statutory provisions
Comprehensive statutory framework for utility regulation, as complemented by the Public
Utilities Commission (PUC) voluminous complementary regulations, reflect the General
Assembly's general intention wholly to occupy the field of utility regulation at the state
level.


2 Cases that cite this headnote


[6] Municipal Corporations Local legislation
Public Utilities Constitutional and statutory provisions
Public Utility Code preempted, on the basis of field preemption, home rule municipality's
ordinance concerning municipal inspections of utility facilities in municipal rights-of-way
for purposes of Code compliance; in granting municipality discretion to conduct such
inspections and decide how to pursue the abatement of Code violations, the ordinance
conferred upon municipality tools that might be applied in an overly aggressive or even
harassing fashion, and in delegating those matters to the Public Utilities Commission
(PUC), the legislature plainly intended that discretionary decision-making be vested in
one regulatory body, in furtherance of uniformity of application. 66 Pa. Cons. Stat. Ann.
§ 101 et seq.


[7] Municipal Corporations Local legislation
Public Utilities Constitutional and statutory provisions
Public Utility Code preempted, on the basis of field preemption, home rule municipality's
ordinance authorizing municipality to direct utilities to relocate or remove utility facilities;
matters pertaining to the location of utility facilities lay within the ambit of the Public
Utility Commission's (PUC) regulatory authority. 66 Pa. Cons. Stat. Ann. § 101 et seq.


1 Cases that cite this headnote


[8] Municipal Corporations Local legislation
Public Utilities Constitutional and statutory provisions
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Public Utility Code preempted, on the basis of field preemption, home rule municipality's
ordinance authorizing municipality to impose penalties for a utility's violation of any
provision of the ordinance concerning management of municipality's rights-of-way, so
long as the provision did not lay in the Public Utility Commission's (PUC) exclusive
jurisdiction; despite argument that the proposed fee reflected the regulatory expense of
overseeing utilities' conduct within municipality's jurisdiction, such costs were materially
congruent to the state-level costs embedded in the state tariff that utilities already bore. 66
Pa. Cons. Stat. Ann. § 101 et seq.


1 Cases that cite this headnote


[9] Municipal Corporations Local legislation
Public Utilities Constitutional and statutory provisions
Public Utility Code preempted, on the basis of field preemption, home rule municipality's
ordinance permitting municipality to impose maintenance fees upon utilities for the
occupancy and use of municipal rights-of-way; legislature clearly had considered
and provided for cost-sharing of the expenses associated with the Public Utilities
Commission's (PUC) compliance monitoring and enforcement. 15 Pa. Cons. Stat. Ann. §
1511(e); 66 Pa. Cons. Stat. Ann. § 101 et seq.


**640  Appeal from the Order of the Commonwealth Court dated September 22, 2017, exited
September 25, 2017, at No. 462 MD 2013. Patricia A. McCullough, Judge
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SAYLOR, C.J., BAER, TODD, DONOHUE, DOUGHERTY, WECHT, MUNDY, JJ.


OPINION


JUSTICE WECHT


**641  *207  The regulation of public utilities 1  long has been entrusted to state law.
Pennsylvania's Public Utilities Code (“the Code”) 2  confers administrative and regulatory
authority upon the Pennsylvania Public Utilities Commission (the “PUC”). In the case at hand,
the City of Lancaster (“the City”) enacted a measure (“Ordinance 16-2013” or “the Ordinance”)
that sought to superimpose municipal requirements upon state-regulated utilities that use the
City's rights-of-way to deliver services. PPL Electric Utilities Corp. (“PPL”) challenged the
Ordinance, contending, inter alia, that it intruded upon, and thus was preempted by, the Code.
The Commonwealth Court largely agreed, upholding PPL's challenge with regard to all but one of
the challenged provisions of the Ordinance. The provision that the Commonwealth Court upheld
authorized the City *208  to impose an “annual occupancy fee” upon utilities that utilize its
municipal rights-of-way. We hold that all of the provisions challenged by PPL, including the annual
occupancy fee, are preempted by the Code. Accordingly, we affirm the Commonwealth Court's
decision except with respect to its allowance for the annual occupancy fee, which latter ruling we
reverse.


1 “Public utility” is defined at 66 Pa.C.S. § 102.


2 See Act of July 1, 1978, P.L. 598, No. 116 (as amended), 66 Pa.C.S. §§ 101-3316.


I. Background
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On December 17, 2013, the City, a home rule municipality pursuant to the Home Rule
Charter and Optional Plans Law, 53 Pa.C.S. §§ 2901-3171 (hereinafter, “the HRC”), 3  enacted
Ordinance 16-2013, which implemented a comprehensive program for management of the City's
rights-of-way. **642  The Ordinance granted the City certain powers over, and concomitantly
imposed correlative burdens upon, utilities, including the imposition of an annual occupancy (or
“maintenance” 4 ) fee. The City cited as authority for its Ordinance the powers putatively conferred
upon it by the Third Class City Code (“TCCC”), 53 P.S. §§ 35101-39701, 5  and the HRC.


3 See Act of Dec. 19, 1996, P.L. 1158, No. 177 (as amended).


4 The parties and the Commonwealth Court adopted the “maintenance fee” terminology, and
we do the same for ease of reference


5 These citations for the Third Class City Code are no longer current. Effective January 25,
2016, the TCCC was repealed and replaced by the Act of Nov. 24, 2015, P.L. 242, No. 67, and
renumbered 11 Pa.C.S. §§ 10101, et seq. The recodification and renumbering are immaterial
to our analysis.


Several Ordinance provisions are at issue. Section 263B-3 authorizes the City to conduct
inspections to confirm that utility facilities comply with Code and PUC standards and do not
present safety hazards. Section 263B-4(6) permits the City to direct a utility to temporarily
or permanently remove, relocate, or reposition utility facilities in the right-of-way for various
purposes, including repair, maintenance, installation of public improvements, or in case of
emergency. Section 263D-1 authorizes the City to impose penalties for a utility's violation of any
provision of the Ordinance that does not lie in the PUC's exclusive jurisdiction. Finally, Section
263B-5 permits *209  the City to impose the aforesaid maintenance fee upon utilities for the
occupancy and use of its rights-of-way. 6


6 The relevant sections of the Ordinance text are reproduced at length below in Section II.C.


On February 4, 2014, PPL filed a petition for review in the Commonwealth Court's original
jurisdiction, seeking declaratory and injunctive relief against the City and, nominally, the PUC,
which is substantively aligned with PPL. PPL, a utility regulated by the PUC under the Code,
contended that the Code reflects the legislature's intention to impose a uniform, statewide
regulatory scheme governing public utilities and their facilities, and vests exclusive regulatory
authority in the PUC. On PPL's account, the PUC's authority extends to the location, construction,
and maintenance of utility facilities, provides for the only tariff that may be imposed upon a
public utility, and specifies the means of the PUC's exclusive oversight of Code and regulatory
compliance. PPL also argued that the City exceeded its authority under the Municipalities Planning
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Code, 53 P.S. §§ 10101-11202, 7  and the Business Corporation Law of 1988 (“BCL”), 15 Pa.C.S.
§§ 1101-4146. 8


7 See Act of July 31, 1968, P.L. 805, No. 247 (as amended).


8 See Act of Dec. 21, 1988, P.L. 1444, No. 177 (as amended).


The City filed preliminary objections in the nature of a demurrer. It contended that the Ordinance
was duly enacted and consistent with its police powers. The Commonwealth Court, noting that
“municipalities have no inherent powers; they possess only such powers of government as are
expressly granted to them by the legislature and are necessary to carry out the same,” overruled the
preliminary objections and directed the City to answer PPL's Petition. PPL v. City of Lancaster,
462 M.D. 2013, slip. op. at 9 (Pa. Cmwlth. May 1, 2014) (citing Hoffman Mining Co., Inc. v.
Zoning Hearing Bd. of Adams Twp., 612 Pa. 598, 32 A.3d 587 (2011)).


[1] After further pleading, PPL filed an application for summary relief, 9  seeking **643
judgment in its favor with regard to *210  Counts I, II, III, and V of its Petition, embodying,
respectively, PPL's challenges to Section 263B-5's maintenance fee; Section 263B-3's inspection
requirements; Section 263D-1's parallel enforcement authority for Code violations; and Section
263B-6's relocation and removal provisions, all on the basis that they are impliedly preempted by
the Code.


9 “An application for summary relief may be granted if a party's right to judgment is clear and
no material issues of fact are in dispute.” Jubelirer v. Rendell, 598 Pa. 16, 953 A.2d 514,
521 (2008).


The Commonwealth Court, sitting en banc, entered judgment in PPL's favor and against the City
with respect to Counts II, III, and V, but denied relief as to Count I, upholding the City's authority
to impose the maintenance fee. See PPL Elec. Utils. Corp. v. City of Lancaster, 125 A.3d 837, 853
(Pa. Cmwlth. 2015) (en banc) (hereinafter “PPL”).


The court began by reviewing principles of state-law preemption of local law-making authority.
“[E]ven in areas over which municipalities have been granted power to act,” the court explained,
“the state may bar local governing bodies from legislating in a particular field.” Id. at 844 (quoting
Hoffman Mining Co., 32 A.3d at 593). Preemption takes three forms: express preemption, conflict
preemption, and field preemption. See generally Hoffman Mining Co., 32 A.3d at 593-94.


The court then considered the PUC's sweeping authority under state law. It noted that the General
Assembly has sought to ensure that utilities are bound to a uniform, statewide regulatory scheme
rather than a crazy quilt of local regulations, a principle this Court recognized over a century ago



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000262&cite=PS53S10101&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000262&cite=PS53S11202&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000262&cite=PA15S1101&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000262&cite=PA15S1101&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000262&cite=PA15S4146&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026556664&pubNum=0007691&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026556664&pubNum=0007691&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016786714&pubNum=0000162&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=RP&fi=co_pp_sp_162_521&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_521 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016786714&pubNum=0000162&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=RP&fi=co_pp_sp_162_521&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_521 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037386266&pubNum=0007691&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=RP&fi=co_pp_sp_7691_853&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7691_853 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037386266&pubNum=0007691&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=RP&fi=co_pp_sp_7691_853&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7691_853 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037386266&pubNum=0007691&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2037386266&pubNum=0007691&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=RP&fi=co_pp_sp_7691_844&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7691_844 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026556664&pubNum=0007691&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=RP&fi=co_pp_sp_7691_593&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7691_593 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2026556664&pubNum=0007691&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=RP&fi=co_pp_sp_7691_593&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_7691_593 





PPL Electric Utilities Corporation v. City of Lancaster, 654 Pa. 203 (2019)
214 A.3d 639, Util. L. Rep. P 27,476


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 8


under the Code's predecessor statute. See York Water Co. v. York, 250 Pa. 115, 95 A. 396, 397 (1915)
(“The Public Service Company Law was intended to establish a complete and uniform system
throughout the state for the enforcement of such powers as were conferred upon the Public Service
Commission by that statute.”). 10  Thus, in Duquesne Light Co. v. Upper St. Clair Township, 377 Pa.
323, 105 A.2d 287 (1954) (hereinafter “Upper St. Clair”), the Township sought by ordinance *211
to block a utility from exercising the power of eminent domain the General Assembly had granted
it to condemn property for a new transmission line. The Court of Common Pleas granted the utility
injunctive relief from the effect of the ordinance. This Court affirmed, citing the PUC's statutory
authority to “supervise and regulate all public utilities doing business within this Commonwealth,”
and holding that the then-applicable Public Utility Code “excluded townships from the same field”
as that governed by the Code. The Court elaborated as follows:


The [Code] demonstrates without question that the Legislature of the
Commonwealth of Pennsylvania has therein expressed its policy to commit the
regulation of utilities to the [PUC] .... We believe that this is the reason why the
General Assembly entrusted the regulation of public utilities to a commission of
statewide jurisdiction. Local authorities not only are ill-equipped to comprehend
the needs of the public beyond their jurisdiction, but, and equally important,
those authorities, if they had the power to regulate, necessarily would exercise
that power with an eye toward the local situation and not with the best interests of
the public at large as the point of **644  reference. We believe that the General
Assembly never intended to bestow a power upon first class townships which is
in headlong conflict with the power already given the [PUC].


Id. at 293. This Court reaffirmed this principle in County of Chester v. Philadelphia Electric
Co., 420 Pa. 422, 218 A.2d 331 (1966) (hereinafter “Philadelphia Electric”), rejecting a county
ordinance that prohibited construction of pipelines without approval of the county's planning
commission.


10 Originating in the Public Service Company Law of 1913, Act of July 26, 1913, P.L. 1374,
statewide utility regulation later was governed by the Public Utility Law of 1937, Act of
May 28, 1937, P.L. 1053, followed by the current Code, enacted in 1978.


The Commonwealth Court also cited several of its own more recent decisions to the same effect. In
doing so, the court introduced a separate statutory provision at issue in this case, Section 1511(e)
of the BCL, which provides in relevant part:
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A public utility corporation shall have the right to enter upon and occupy streets,
highways, waters and other public ways and places for one or more of the
principal purposes *212  specified in subsection (a) [ 11 ]  and ancillary purposes
reasonably necessary or appropriate for the accomplishment of the principal
purposes, including the placement, maintenance and removal of aerial, surface
and subsurface public utility facilities thereon or therein. Before entering upon
any street, highway or other public way, the public utility corporation shall
obtain such permits as may be required by law and shall comply with the lawful
and reasonable regulations of the governmental authority having responsibility
for the maintenance thereof.


15 Pa.C.S. § 1511(e). The City relied upon this provision for its proviso that utilities must comply
with “the lawful and reasonable regulations” of the municipalities that maintain the rights-of-way.


11 Section 1511(a)(2) confers upon a public utility corporation the right to “take, occupy and
condemn property” for “[t]he transportation of ... electricity ... for the public.” 15 Pa.C.S.
§ 1511(a)(2).


The Commonwealth Court then turned to the Ordinance provisions at hand. Against precedent
suggesting broad preemption against local regulation of utilities' use of local rights-of-way, the
City counterposed the “reasonable regulations” caveat in BCL § 1511(e), as well as Section 1991
of the General Municipal Law, 12  which provides that a municipal authority “shall have the right
to issue permits determining the manner in which public service corporations or individuals shall
place, on or under or over such municipal streets or alleys, railway tracks, pipes, conduits, [or]
telegraph lines.” 53 P.S. § 1991.


12 See Act of June 25, 1895, P.L. 275 (as amended), 53 P.S. §§ 101-11703.8.


The Commonwealth Court rejected the City's argument that these provisions vest municipalities
with the authority “to enact ordinances regulating public utilities.” PPL, 125 A.3d at 849. In
particular, the court noted that the TCCC provided that “[n]othing contained in [the TCCC] shall
be construed to repeal any local or special laws; or to repeal the provisions of the [Code].” Id. at
849-50 (quoting 53 P.S. § 39701). 13  The *213  court further noted that the Ordinance's provisions
“implicate subjects, including the inspection and location of utility facilities and the imposition of
fees and penalties, that are committed to **645  the PUC's exclusive jurisdiction by the Code.”
Id. at 850.
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13 The same principle now is embodied in 11 Pa.C.S. § 12445(b), which subjects the right-of-
way powers granted to municipalities “to the power of the [PUC under the Code] to regulate
the business, facilities and service of public utilities, including determining the location of
installation of utility facilities.” Cf. Id. § 14702(5) (providing that nothing in the TCCC shall
be construed to repeal “[t]he provisions of 66 Pa.C.S. Pt. I (relating to Public Utility Code)”).


With regard to Section 263B-3, which authorizes the City to inspect public utilities' facilities for
compliance with PUC standards, the court agreed with PPL that the provision “essentially makes
the City a regulator itself.” Id. Such regulation conflicts with Section 2802(20) of the Code, which
expressly provides that “the independent system operator or its functional equivalent should set,
and the commission shall set through regulations, inspection, maintenance, repair and replacement
standards and enforce those standards.” 66 Pa.C.S. § 2802(20) (emphasis added). The Code
further grants the PUC the authority to appoint inspectors to oversee and investigate compliance in
furtherance of Code enforcement. See id. §§ 305(c), 307 (designating PUC-employed inspectors
“police officers” with commensurate statewide authority), 331 (“Powers of commission and
administrative law judges”), 506 (“Inspection of facilities and records”). 14


14 The authority conferred upon the PUC by Code § 506 is strikingly broad:
The [PUC] shall have full power and authority, either by or through its members, or
duly authorized representatives, whenever it shall deem it necessary or proper in carrying
out any of the provisions of, or its duties under this part, to enter upon the premises,
buildings, machinery, system, plant, and equipment, and make any inspection, valuation,
physical examination, inquiry, or investigation of any and all plant and equipment,
facilities, property, and pertinent records, books, papers, accounts, maps, inventories,
appraisals, valuations, memoranda, documents, or effects whatsoever, of any public utility,
or prepared or kept for it by others, and to hold any hearing for such purposes. In
the performance of such duties, the [PUC] may have access to, and use any books,
records, or documents in the possession of, any department, board, or commission of the
Commonwealth, or any political subdivision thereof.


66 Pa.C.S. § 506.


*214  Concerning Section 263B-4(6), which would grant the City power to order a utility to
remove, relocate, or reposition utility facilities when the City determines that it is “reasonably
necessary,” the court again turned to our holding in Philadelphia Electric that “the Legislature has
vested in the [PUC] exclusive authority over the complex and technical service and engineering
questions arising in the location, construction and maintenance of all public utilities facilities.”
PPL, 125 A.3d at 850 (quoting Phila. Elec., 218 A.2d at 333). The court noted that Code § 1505(a)
expressly grants the PUC the power to identify and direct remediation of utility facilities that it
finds to be “unreasonable, unsafe, inadequate, insufficient, ... or otherwise in violation of” the
Code. 66 Pa.C.S. § 1505(a). The court further noted that the PUC has promulgated regulations
relating to the location of electric transmission facilities. See PPL, 125 A.3d at 851 (citing 52
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Pa. Code §§ 57.19, 57.71-57.77, 57.81-57.88, 69.3101, 69.3107 15 ). The court acknowledged
the City's own caveat in the Ordinance that its provisions **646  allow for “relocat[ion] and
remov[al of] Facilities consistent with the regulations and standards of the PUC,” Ordinance §
263B-4(6), but found that, as with Section 263B-3, this directive only made the City a co-regulator
with authority overlapping with, or redundant to, that expressly granted the PUC by the General
Assembly. PPL, 125 A.3d at 851.


15 All of these regulations concern application, siting, and installation of new service lines and
extensions. Also relevant, however, are 66 Pa.C.S. §§ 301, et seq. (establishing the PUC and
providing for commissioners, inspectors, administrative law judges, etc.); 506, supra n.15;
1501 (“Character of service and facilities,” requiring utilities to maintain “safe” facilities
and perform service necessary to preserve that state, consistently with PUC regulations, and
providing for enforcement); see also 52 Pa. Code §§ 57.11 (concerning mandatory reporting
of qualifying (“reportable”) accidents involving “the facilities or operations of the public
utility”), 57.12 (directing a public utility to promptly investigate customer complaints),
and 57.28 (prescribing minimum safety requirements and providing for inspections and
noncriminal investigations of, inter alia, utility facilities “to assure compliance”).


Section 263D-1 would authorize the City, inter alia, to bring a complaint against a public utility
for violation of “a PUC regulation, standard, or order.” Id. at 852 (quoting Ordinance *215  §
263D-1(a)). It further grants the City authority to impose a fine for any violation of any Ordinance
provision that lies outside the PUC's exclusive jurisdiction. This, too, the court found preempted
as “an overlapping enforcement regime for public utilities.” Id. Again citing 66 Pa.C.S. § 1505,
the court noted that the Code authorizes the PUC to police and direct remediation of violations of
the Code and PUC regulations, and further authorizes, at 66 Pa.C.S. § 3301, an action in assumpsit
brought in the name of the Commonwealth to recover fines. To that end, the PUC has promulgated
regulations setting forth its own investigative and enforcement apparatus, including factors and
standards to guide the imposition of penalties and approval of settlements. PPL, 125 A.3d at
852-53 (citing 52 Pa.Code §§ 57.197 (“Reliability investigations and enforcement”), 69.1201
(“Factors and standards for evaluating litigated and settled proceedings involving violations of
the ... Code and [PUC] regulations”)). The court considered and rejected the City's reliance upon
the Ordinance's caveat extending this enforcement authority only to areas over which the PUC
does not have exclusive authority, noting that this did not vitiate the usurpation of exclusive
PUC authority implicated in allowing the City to approach utilities directly concerning “the City's
perceived violations of the Code or the PUC's regulations or orders,” id. at 853, which again
postured the City as a concurrent utility regulator in contravention of the Code's uniform system.


With regard to Section 263B-5, which would authorize the City to impose an annual maintenance
fee on public utilities with facilities in City rights-of-way, PPL argued that the fee was redundant
with, and precluded by, the annual assessment fee that the PUC calculates and imposes pursuant
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to the Code for regulatory expenses. See 66 Pa.C.S. § 510 (“Assessment for regulatory expenses
upon public utilities” in service of the “intent and purpose ... that each public utility subject to this
part shall advance to the commission its reasonable share of the cost of administering this part”).
The court observed that the maintenance fee concerned burdens separate from those purportedly
offset by the PUC's annual fee—specifically, the *216  costs the City expends to maintain its
rights-of-way, which are not accounted for by the Code. Noting that this Court has recognized that
maintaining rights-of-way is among traditional municipal police powers, PPL, 125 A.3d at 851
(citing Adams v. New Kensington, 357 Pa. 557, 55 A.2d 392, 394-95 (1947); Kittanning Borough v.
Am. Nat. Gas Co., 239 Pa. 210, 86 A. 717, 717-18 (1913)), the Commonwealth Court thus held that
imposing fees to offset locally-incurred maintenance expenses does not constitute impermissible
regulation of public utilities. Rather, the City has “the legal ability to assess fees for recovery of
costs under its home rule powers” because “the Code does not preempt the imposition” of such an
annual fee, provided that the fee is “reasonable in relation to the costs incurred by the City.” Id.


For these reasons, the court granted judgment in favor of PPL on its claims against every challenged
provision of Ordinance 16-2013 except Section 263B-5, **647  which the court determined was
an authorized exercise of the City's home-rule authority to seek reasonable compensation for
maintenance expenses associated with rights-of-way utilized by utilities. 16


16 President Judge Pellegrini dissented, joined by Judge McGinley, indicating that he would
have deemed none of the challenged provisions preempted. Judge Leadbetter noted her
dissent without opinion to the court's maintenance fee ruling.


By separate order entered on September 22, 2017, the court noted that the parties had stipulated
to the discontinuance of Count IV, which had been left unresolved by the 2015 ruling, and entered
judgment in favor of the City on the maintenance fees, thus adjudicating all claims as to all parties
and ripening the case for appellate review. The City and PPL both appealed to this Court, raising
the following issues, which we have reordered to reflect the sequence in which we address them:


By City of Lancaster


Whether Commonwealth Court erred as a matter of law in granting summary relief to PPL
invalidating Sections 263B-3, 263B-4(6), and 263D-1 of [the Ordinance], where the express
language of these sections neither conflicts with the *217  jurisdiction of the [PUC] nor
interferes with PPL's rights under Section 1511(e) of the [BCL]?


Brief for the City at 5.


By PPL Electric Utilities Corp. and the PUC (as stated by PPL Electric Utilities Corp.)
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Whether the General Assembly's statutory purpose of ensuring reasonable utility rates for
consumers across the Commonwealth through the uniform, statewide regulation of rates by the
PUC pursuant to the ... Code preempts a municipality's perpetual, annual occupancy fee on
public utilities' facilities in the right-of-way?


Brief for PPL at 5. 17


17 PPL asserts two other bases upon which the maintenance fee should be set aside. In light
of our holding that the maintenance fee is preempted, we need not consider the merits of
PPL's other arguments.


II. Discussion 18


18 Where there are no disputed issues of material fact, whether summary relief was
appropriately rendered presents a question of law as to which our review is plenary. Jubelirer
v. Rendell, 953 A.2d at 521.


A. Statutory Interpretation and the Three Varieties of Preemption


[2]  [3] The case before us raises questions of state law preemption, which require us to interpret
the allegedly preemptive state statutory regime. Statutory interpretation presents a question of law
that we consider de novo, and the scope of our review is plenary. Nutter v. Dougherty, 595 Pa. 340,
938 A.2d 401, 412 n.20 (2007). “The object of all interpretation and construction of statutes is to
ascertain and effectuate the intention of the General Assembly.” 1 Pa.C.S. § 1921(a). Thus, “[w]hen
the words of a statute are clear and free from all ambiguity, the letter of it is not to be disregarded
under the pretext of pursuing its spirit.” Id. § 1921(b). In ascertaining the General Assembly's
intent, we may presume, inter alia, “[t]hat the General Assembly intends the entire statute to be
effective and certain.” Id. § 1922(2). We also may presume “[t]hat when a court of last resort has
construed the language used in a statute, the General Assembly in subsequent *218  statutes on the
same subject matter intends the same construction to be placed upon such language.” Id. § 1922(4).
Commensurately, when the legislature declines to **648  amend a statute in contravention of this
Court's prior interpretation of the statute, we may presume that our prior interpretation was and
remains consistent with legislative intent. See Commonwealth v. Lassiter, 554 Pa. 586, 722 A.2d
657, 661 n.3 (1998); Commonwealth v. Wanamaker, 450 Pa. 77, 296 A.2d 618, 624 (1972).


[4] The questions presented concern whether and to what extent the General Assembly intended
to preempt the sorts of local regulations of public utilities that the City enacted in this case.
Contemporary expressions of the three varieties of preemption are legion, and they distill reams
of case law to the proposition that preemption may occur when the legislature has expressly stated
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its intention to displace local regulation (“express preemption”), or has occupied the regulatory
field in question (“field preemption”), or, finally, where the local regulation would conflict with
or confound rather than advance the operation of the state law in question (“conflict preemption”).
See generally Nutter, 938 A.2d at 404, 411-12.


This Court has explained:


In a landmark case, Western Pennsylvania Restaurant Association v. City of Pittsburgh, 366 Pa.
374, 77 A.2d 616, 619 (1951), this Court ... enunciated the appropriate criteria for determining
whether the Commonwealth, to the exclusion of its political subdivisions, has preempted by
legislation the regulation of certain activities: There are statutes which expressly provide that
nothing contained therein should be construed as prohibiting municipalities from adopting
appropriate ordinances, not inconsistent with the provisions of the act or the rules and regulations
adopted thereunder, as might be deemed necessary to promote the purpose of the legislation. On
the other hand there are statutes which expressly provide that municipal legislation in regard to
the subject covered by the state act is forbidden. Then there is a third class of statutes which,
regulating some industry or occupation, are silent as to *219  whether municipalities are or are
not permitted to enact supplementary legislation or to impinge in any manner upon the field
entered upon by the state; in such cases the question whether municipal action is permissible
must be determined by an analysis of the provisions of the act itself in order to ascertain the
probable intention of the legislature in that regard. It is of course self-evident that a municipal
ordinance cannot be sustained to the extent that it is contradictory to, or inconsistent with, a state
statute. Municipalities in the exercise of the police power may regulate certain occupations by
imposing restrictions which are in addition to, and not in conflict with, statutory regulations. But
if the general tenor of the statute indicates an intention on the part of the legislature that it should
not be supplemented by municipal bodies, that intention must be given effect and the attempted
local legislation held invalid. In Department of Licenses and Inspections v. Weber, 394 Pa. 466,
147 A.2d 326, 327 (1959), Mr. Justice Musmanno, speaking for this Court said: ‘Of course, it is
obvious that where a statute specifically declares it has planted the flag of preemption in a field,
all ordinances on the subject die away as if they did not exist. It is also apparent that, even if the
statute is silent on supersession, but proclaims a course of regulation and control which brooks
no municipal intervention, all ordinances touching the topic of exclusive control fade away
into the limbo of ‘innocuous desuetude.’ However, where the Act is silent as to monopolistic
domination and a municipal ordinance provides for a localized procedure which furthers the
salutary scope of the **649  Act, the ordinance is welcomed as an ally, bringing reinforcements
into the field of attainment of the statute's objectives.


Harris-Walsh, Inc. v. Borough of Dickson City, 420 Pa. 259, 216 A.2d 329, 333-34 (1966) (cleaned
up 19 ).



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2014515025&pubNum=0000162&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=RP&fi=co_pp_sp_162_404&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_404 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951109716&pubNum=0000162&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=RP&fi=co_pp_sp_162_619&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_619 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1951109716&pubNum=0000162&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=RP&fi=co_pp_sp_162_619&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_619 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959105657&pubNum=0000162&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=RP&fi=co_pp_sp_162_327&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_327 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959105657&pubNum=0000162&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=RP&fi=co_pp_sp_162_327&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_327 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1966107192&pubNum=0000162&originatingDoc=I8795a160c36e11e9a1eadf28d23ada74&refType=RP&fi=co_pp_sp_162_333&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_162_333 





PPL Electric Utilities Corporation v. City of Lancaster, 654 Pa. 203 (2019)
214 A.3d 639, Util. L. Rep. P 27,476


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 15


19 The author has elected here to adopt the “cleaned up” parenthetical for certain quotations,
an increasingly common practice in judicial decisions across the country, and one employed
by our Pennsylvania Superior Court. See Commonwealth v. Kehr, 180 A.3d 754 (Pa. Super.
2018). One commentator has explained the practice as follows:


Using (cleaned up) indicates that in quoting a court's decision the author—
• has removed extraneous, non-substantive material like brackets, quotation marks,


ellipses, footnote reference numbers, and internal citations;
• may have changed capitalization without using brackets to indicate that change; and
• affirmatively represents that the alterations were made solely to enhance readability


and that the quotation otherwise faithfully reproduces the quoted text.
Jack Metzler, Cleaning Up Quotations, 18 J. APP. PRAC. & PROCESS 143 (2017). To
this list one might add modifications to internal citation format for purposes of consistency
with the balance of the opinion. The practice has been endorsed by such legal eminences
as Bryan Garner and Professor Eugene Volokh, and the benefits for purposes of readability
(particularly in a lengthy quotation) are apparent.


*220  In Hoffman Mining Co, we elaborated specifically upon field preemption:


The mere fact that the General Assembly has enacted legislation in a field does
not lead to the presumption that the state has precluded all local enactments
in that field; rather the General Assembly must clearly evidence its intent to
preempt. Such clarity is mandated because of the severity of the consequences of
a determination of preemption: If the General Assembly has preempted a field,
the state has retained all regulatory and legislative power for itself and no local
legislation in that area is permitted.


Hoffman Mining Co., 32 A.3d at 593 (cleaned up).


B. Prior Decisions Concerning Utilities Regulation and Preemption


To situate the above principles in the context of utilities regulation, we must review the cases
upon which the lower court and the parties principally rely. Arguably, we need look no farther
than our decision in Philadelphia Electric, in which we upheld a utility's challenge to a county
ordinance prohibiting any person or corporation from constructing a pipeline in the county without
first submitting to the county plans and specifications for the pipeline, including an onerous array
of enumerated disclosures and “such other information relating to the project as the ... Planning
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Commission shall deem *221  relevant.” Philadelphia Electric, 218 A.2d at 332. The Court
emphatically rejected the ordinance:


The State, speaking through the Public Utility Law ... has given the [PUC] all-embracive
regulatory jurisdiction over companies such as the defendant company in this case. In Borough
of Lansdale v. Philadelphia Electric Co., 403 Pa. 647, 170 A.2d 565 (1961), this Court held:


No principle has become more firmly established in Pennsylvania law than that the courts
will not originally adjudicate matters within the jurisdiction of the PUC. Initial jurisdiction
in matters concerning the relationship between public utilities and the public is in the PUC—
not in the courts. It has been so held involving rates, service, rules of service, extension and
expansion, hazard to public safety due to use of utility facilities, installation of **650  utility
facilities, location of utility facilities, obtaining, alerting, dissolving, abandoning, selling or
transferring any right, power, privilege, service franchise or property and rights to serve
particular territory.


This reasoning is irrefutable. The necessity for conformity in the regulation and control of public
utilities is as apparent as the electric lines which one views traversing the Commonwealth. If
each county were to pronounce its own regulation and control over electric wires, pipe lines
and oil lines, the conveyors of power and fuel could become so twisted and knotted as to affect
adversely the welfare of the entire state. It is for that reason that the Legislature has vested in the
[PUC] exclusive authority over the complex and technical service and engineering questions
arising in the location, construction and maintenance of all public utilities facilities. Einhorn
v. Phila. Elec. Co., 410 Pa. 630, 190 A.2d 569 (1963); Upper St. Clair, 105 A.2d 287; Lower
Chichester Twp. v. PUC, 180 Pa.Super. 503, 119 A.2d 674 (1956).


The provisions of the Public Utility Law, cited above, and more specifically [eleven cited
sections], together with accompanying regulations of the [PUC], have designed and developed
the machinery which standardizes the construction, *222  operation and services of public
utilities throughout Pennsylvania.


As stated by the court below, if the County of Chester and its Board of Commissioners believe
that this machinery somehow impairs public utilities services in Chester County or works to the
harm of the inhabitants of Chester County, their remedy resides in asking the [PUC] to provide
regulations which will protect Chester County or they may apply directly to the Legislature for
necessary Amendments to the Public Utility Law. It may not, however, of its own volition throw
a monkey wrench into that machinery with the thought that this may remedy a defect in the
statewide mechanism.


Id. at 332-33 (cleaned up).
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Similar authority dates back over a century. In York Water Co., relying upon a provision of the then-
applicable incarnation of the TCCC that purported to authorize cities to regulate the measuring
of commodities sold in the city, the City of York enacted an ordinance requiring water providers
to install meters for subscribers at the provider's expense. See York Water Co., 95 A. at 396.
Against this grant of authority, the Court considered the effect of the Public Service Company
Law (“PSCL”), the Code's early ancestor. The PSCL subjected “public service corporations,”
including appellee York Water, “to the control and supervision of the Public Service Commission,”
the PUC's predecessor, providing “that all former acts or parts of acts inconsistent [with the law]
were repealed” by that law. Id. at 396-97. The Court found that the PSCL, having been enacted
after York's ordinance, expressly repealed it. The York Water Court also observed that the PSCL
“was intended to provide a complete system for the supervision and regulation of public service
corporations.” Id. at 397. Thus, “even if the act did not so provide in express terms it would operate
as a repeal of former statutes inconsistent with its provisions,” invoking field preemption as a basis
for decision. Id.


In Upper St. Clair, the utility challenged a municipal ordinance that interfered with its erecting
transmission lines *223  across the township. In order to facilitate its construction, the utility
was required to purchase or condemn easements and rights-of-way in areas that were zoned
residential. The PUC found that the transmission line **651  “was necessary and proper for the
service, accommodation, convenience or safety of the public,” and issued “certificates of public
convenience” that enabled the utility to obtain the necessary property interests. Upper St. Clair,
105 A.2d at 289. However, when the utility commenced construction in the township, a police
officer served notice directing the contractor to cease construction and seek a township building
permit. The utility sought injunctive relief.


The lower court granted the utility leave to continue construction, and the township appealed. This
Court reaffirmed the sweeping regulatory authority conferred upon the PUC by the Code, including
its authority to ensure that utilities provide adequate facilities in their service area and to impose
substantial civil and criminal penalties for failure to do so. It noted that the First Class Township
Law of 1931 had specified that the act “should not repeal or modify any of the provisions of the
[PSCL],” and upon its later amendment in 1949, twelve years after enactment of the Public Utility
Law of 1937, which then applied, the First Class Township Law again provided that it was not
to “repeal or modify any of the provisions of” that law. Id. at 291. The Court concluded “that the
policy of the Commonwealth in entrusting to the [PUC] the regulation and supervision of public
utilities has excluded townships from the same field” absent an express state law to the contrary.
Id. at 292. “If the power of the municipality were held paramount,” the Court added, “the [PUC]
could not compel the utility to provide adequate service or in anywise control the expansion or
extension of the utility's facilities,” which “would mean the complete negation of the powers of
regulation and control specifically given as a matter of public policy to the [PUC] in the interest
of state-wide public welfare.” Id. at 293.
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Interestingly, in Duquesne Light Co. v. Borough of Monroeville, 449 Pa. 573, 298 A.2d 252
(1972) (“Borough of Monroeville”), *224  this Court held that aspects of municipal authority
over a utility's use of the borough's rights-of-way could be regulated simultaneously by state and
local provisions, provided that the PUC had the final word. In that case, the borough enacted an
ordinance creating an underground wire district, which required both that new electric facilities
and preexisting ones be placed underground. Importantly, the authority to enact the ordinance was
found in an express provision of the then-effective Pennsylvania Borough Code allowing boroughs
to define “a reasonable district within which electric light, electric power, telephone, telegraph and
other types of wires shall be placed underground in conduits.” Id. at 255. Nevertheless, the utility
contended that the ordinance was preempted by the Code.


This Court noted that the Borough Code provision in question repeatedly had been amended and
reenacted, including twice after the enactment of the then-effective 1937 Code. Consequently,
the Court found no basis to conclude that the General Assembly intended entirely to preempt the
borough's authority in this regard. In seeking to give effect to both the Code and the Borough Code,
the Court held that, “although the borough may define reasonable underground wiring districts,
the [PUC] has the ultimate authority to determine the particulars of implementation, including
timing, feasibility and cost of the project.” Id. at 256. The Court found additional support for this
interpretation, including PUC's primacy in governing the details of implementation, in the Borough
Code's provision that “nothing contained in this act shall be construed to repeal ... [a]ny of the
provisions of the Public Utility Law.” Id. Ultimately, the Court held that, “[a]lthough the Borough
of Monroeville **652  does have the power to define reasonable underground wiring districts,
implementation can only be achieved through [PUC] action.” Id. at 257. 20


20 Relatedly, this Court repeatedly has declined original judicial jurisdiction in favor of
PUC's primary role in receiving and adjudicating disputes concerning utility regulation. See
Behrend v. Bell Tel. Co., 431 Pa. 63, 243 A.2d 346 (1968); Borough of Lansdale, 170 A.2d
565.


*225  C. Analysis of the Challenged Ordinance Provisions


[5] In light of the above case law, and absent a compelling argument to the contrary, we
reaffirm that the General Assembly long has intended, and continues to intend, that its
comprehensive statutory framework for utility regulation, as complemented by the PUC's
voluminous complementary regulations, reflect its general intention wholly to occupy the field of
utility regulation at the state level. The importance of “conformity in the regulation and control
of public utilities” identified in Philadelphia Electric as well as the risks associated with allowing
various local authorities to impose municipality-specific burdens upon utilities are no less germane
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now than they were then. To embark now upon a divergent approach would be to depart from the
sound reasoning of long-standing case law, concomitantly discarding the equally sound inference
that the General Assembly has, for a century and through three incarnations of public utility code,
intended to preserve the preemptive thrust of that case law. See Lassiter; Wannamaker, supra.


1. The City's Appeal 21


21 The City's position is supported by a joint brief submitted by Amici Curiae The Pennsylvania
Municipal League, The Pennsylvania Association of Township Supervisors, and the
Pennsylvania State Association of Township Commissioners.


Nonetheless, the City insists that the Commonwealth Court was bound “to apply a conflict
preemption analysis in accordance with principles established by this Court.” Brief for the City at
24. The City cites Hoffman Mining Co. for the proposition that only where conflict with a state
statute is “irreconcilable” will a court find local regulation preempted by virtue of conflict. Absent
such conflict, a municipality “may make such additional regulations in aid and furtherance of the
purpose of the general [state] law as may seem appropriate to the necessities of the particular
locality and which are not in themselves unreasonable.” Hoffman Mining Co., 32 A.3d at 595.


The City notes that no provision in the Ordinance prevents public utilities from entering the City's
rights-of-way freely, as *226  required by the BCL. See 15 Pa.C.S. § 1511(e). Moreover, even
if the City discovers a Code violation, its only remedies are to request voluntary abatement of
the violation or file a formal complaint with PUC, the latter of which already is authorized by
statute. See 66 Pa.C.S. § 701. 22  Conversely, the City argues, the cases relied upon by PPL and
PUC involved local laws requiring utilities to undertake affirmative acts imposing directly upon
overlapping PUC regulations. See York Water Co., 95 A. 396 (requiring installation of water meters
at utility's expense); Pa. Power Co. v. Twp. of Pine, 926 A.2d 1241 (Pa. Cmwlth. 2007) (ordering
utility to **653  place lines underground); PECO Energy Co. v. Twp. of Upper Dublin, 922 A.2d
996 (Pa. Cmwlth. 2007) (regarding vegetation management around utility facilities). The City
argues that “Ordinance 16-2013 does not require PPL to do anything that would fall within the
purview of a PUC rule or regulation. Where a PUC rule or regulation applies, Ordinance 16-2013
specifically defers to the PUC-imposed requirement.” Brief for the City at 32.


22 Section 701, provides that “any person, corporation, or municipal corporation ... may
complain in writing, setting forth any act or thing done or omitted to be done by any public
utility in violation, or claimed violation, of any law which the commission has jurisdiction
to administer, or of any regulation or order of the commission.” 66 Pa.C.S. § 701.
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With respect to Section 263B-3 (“Right to inspect”), 23  the City argues that inspections merely
“ensure that Utility Facilities located within such Rights-of-Way do not constitute a *227  public
safety hazard, and remain in compliance with the standards set forth by the [PUC],” and are
“limited to establishing whether such Facilities meet relevant PUC standards, and comply with
such City construction standards as relate to the opening and closing of City streets, curbs, and
sidewalks as provided under 15 Pa.C.S. § 1511(e).” Brief for the City at 34.


23 Section 263B-3 provides:
The City may conduct inspections of the City Rights-of-Way in order to ensure that Utility
Facilities located within such Rights-of-Way do not constitute a public safety hazard, and
remain in compliance with the standards set forth by the [PUC]. Such inspections shall be
limited to establishing whether such Facilities meet relevant PUC standards, and comply
with such City construction standards as relate to the opening and closing of City streets,
curbs, and sidewalks, as provided under 15 Pa.C.S. § 1511(e). In the event that the City
determines that any Facilities of a Utility are not in compliance with such standards, then
the City may bring a complaint against such Utility before the [PUC], in accordance with
established PUC procedures. The City may also elect, in its discretion, to notify the Utility
of the existence of any non-compliant Facilities, in order to abate such violations without
the need for the filing of a formal PUC complaint.


Ordinance 16-2013 § 263B-3.


The City makes a similar argument with respect to Ordinance Section 263B-4(6) (“Relocation or
removal of facilities”), 24  which authorizes the City to direct the temporary or permanent removal,
relocation, or repositioning of a public utility facility. This provision, too, limits local authority by
providing that it exists only where “consistent with applicable PUC regulations.” Thus, maintains
the City, the Commonwealth Court erred in concluding that applying the Ordinance interfered
with the PUC's enforcement of the Code and its regulations, given the provision's own caveat that
relocation or removal be effectuated “consistent with the regulations and standards of the PUC.”
See Ordinance 16-2013 § 263B-4(6).


24 Section 263B-4(6) provides:
Relocation or Removal of Facilities. Within sixty (60) days following written notice from
the City, or such longer period as the City determines is reasonably necessary or such
shorter period in the case of an Emergency, a Utility shall temporarily or permanently
remove, relocate, change or alter the position of any Facilities within the Right-of-
Way, excluding those underground, whenever the City, consistent with applicable PUC
regulations, shall have determined that such removal, relocation, change or alteration
is reasonably necessary under the following circumstances: the construction, repair,
maintenance, or installation of any City or other public improvement in the Right-of-Way;
the operations of the City or other governmental entity in the Right-of-Way; vacation of
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a Street or the release of a utility easement; or an Emergency as determined by the City.
Utilities must relocate and remove Facilities consistent with the regulations and standards
of the PUC.


Ordinance 16-2013 § 263B-4(6).


Similarly, in finding Section 263D-1 (“Penalties”) 25  preempted, the City argues, **654  the court
again overlooked that nothing in *228  that provision conflicted with or deviated from, the Code's
correlative provisions. In matters that lie in PUC's exclusive jurisdiction, Section 263D-1 only
authorizes the City to seek voluntary compliance and/or file a complaint with the PUC. To the
extent that the provision authorizes the City to enforce the Ordinance, it does so only with regard
to requirements that do not conflict with the Code.


25 Section 263D-1 provides, in relevant part:
(a) PUC Regulated Utilities. In the event a public utility is found by the City to have
violated a PUC regulation, standard, or order, then the City may bring a complaint against
such public utility before the [PUC] for violation of such regulation, standard, or order.
The City may also notify the Utility of the existence of any suspected violation of PUC
standards, regulations or order in order to obtain compliance by the Utility.
In the event a public utility is found to have violated any other provision of this Chapter that
is not within the exclusive jurisdiction of the PUC, then such public utility shall be subject,
upon conviction thereof, to a fine not exceeding three hundred dollars ($300), for each
and every offense, together with attorneys' fees and costs, and in default of the payment
thereof, imprisonment for not more than ninety (90) days. A separate and distinct violation
shall be deemed to be committed each day on which a violation occurs or continues to
occur. In addition to an action to enforce any penalty imposed by this Chapter and any
other remedy at law or in equity under this Title, the City may apply to a Court of Common
Pleas for an injunction or other appropriate relief at law or in equity to enforce compliance
with or restrain violation of any provision of this Chapter which is not subject to the
exclusive jurisdiction of the PUC.
Nothing in this Section shall be construed to permit the City to commence or attempt to
commence prosecution of any PUC Regulated Utility for a violation of any regulation,
standard or order of the PUC.


Ordinance 16-2013 § 263D-1(a).


In response, PPL 26  contests the City's account of the standard governing conflict preemption. PPL
argues that “the Ordinance is not preempted because the City tells a utility to go up, while the PUC
tells the utility to do down; it is preempted because the General Assembly reserved to the PUC the
exclusive authority to give direction to public utilities.” Second Brief for PPL at 13. Thus, PPL
reverts to a de facto field preemption argument.
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26 PUC has briefed this case separately and well, but consistently with PPL's arguments. For
ease of reference, we refer primarily to PPL's brief.


*229  PPL also disagrees that the City has “concurrent authority” with the PUC over utilities in
municipal rights-of-way. While this Court has allowed concurrent regulation where the statute
expressly granted some role or prerogative to local authorities, nothing of that sort can be found in
the Code. Id. at 14-15 (citing and distinguishing Mars Emergency Med. Servs. v. Twp. of Adams,
559 Pa. 309, 740 A.2d 193 (1999) (decided under the Emergency Medical Services Act); Borough
of Monroeville, 298 A.2d 252 (express statutory grant to designate an underground wiring district
preserved but subordinate to PUC determinations on the contours of same); W. Pa. Rest. Ass'n v.
Pittsburgh, 366 Pa. 374, 77 A.2d 616 (1951) (decided under a state statute concerning licensure of
eating or drinking places)). To the contrary, the legislature vested tremendous regulatory discretion
as well as oversight and enforcement authority in the PUC, without offering any affirmative
statutory sources for the concurrent authority the City seeks to exercise such as the distinct
underground wiring district statute that informed our decision in Borough of Monroeville.


Regarding Section 263B-3's inspection provisions, PPL submits that, as the court found below, the
provisions vesting extensive authority in PUC to inspect public utilities and enforce compliance
reflect the General Assembly's intent to make PUC the sole inspector of utility facilities. Granting
the City parallel authority undermines that intent. PPL disputes the City's attempt to downplay
the scope of the Ordinance's **655  authority. PPL asserts that, “[u]nder the Ordinance, City
inspectors may climb utility poles, test wires, access transformers, open underground conduits, and
enter substations, and may do so for the purpose of determining whether these facilities comply
with PUC standards.” Id. at 38.


With regard to Section 263B-4(6), concerning the temporary or permanent repositioning or
removal of public utility facilities, and Section 263D-1, concerning enforcement of PUC standards
including imposition of fines where doing so does not conflict with the PUC's exclusive
authority, PPL again returns to its impermissible-concurrent-regulation argument. Examining PUC
regulations that are responsive to such *230  needs, PPL submits that the regulations address even
emergent situations. Id. at 41. 27


27 PPL cites, inter alia, 52 Pa. Code § 57.198 (“Inspection and maintenance standards”); id.
§§ 101.1-101.7 (prescribing public utility preparedness for, inter alia, “physical security ...
emergency response and business continuity plans to protect this Commonwealth's
infrastructure and ensure safe, continuous and reliable utility service”).


Although PPL engages and rebuts the City's conflict preemption analysis, its arguments return
ineluctably in substance to field preemption. This is all but inevitable, because field preemption
long has governed utility regulation. See Phila. Elec., 218 A.2d at 333 (holding that “the
Legislature has vested in the [PUC] exclusive authority over the complex and technical service
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and engineering questions arising in the location, construction and maintenance of all public
utilities facilities”); Upper St. Clair, 105 A.2d at 292 (“[T]he policy of the Commonwealth in
entrusting to the [PUC] the regulation and supervision of public utilities has excluded townships
from the same field .... Unless the legislature has given an express grant of power to townships, the
Commonwealth's own expressed policy on the subject is undiminished and supreme.”). Regardless
of whether conflict preemption taken in isolation would lead to a favorable result, preemption writ
large is not a buffet from which a local authority may choose the dish it prefers. A winning conflict
preemption argument cannot restore what field preemption already precludes. Upon finding that
the legislature intended to occupy the regulatory field, we must reject all local regulation fairly
encompassed by that field. Consequently, the City's arguments notwithstanding, we need only
determine whether Ordinance §§ 263B-3, 263B-4(6), and 263D-1 intrude upon the field that the
General Assembly has entrusted to state law and PUC oversight and enforcement. We find that
they do.


[6] Section 263B-3 concerns municipal inspections of utility facilities in municipal rights-of-
way for purposes of Code compliance. However, for the reasons stated (and the authorities cited)
at length above, 28  Code compliance and enforcement *231  plainly are entrusted to the PUC.
Because the Code reflects the General Assembly's intent to preempt the field and PUC regulations
effectuate that intent, the City lacked authority to step into that domain, even gingerly.


28 See supra at 645–46 & n.15.


Moreover, it would be naïve to imagine that a city possessed of such authority would be empowered
to do nothing more than the PUC would do in its shoes, or would do it in the same manner. In
granting the City discretion to conduct such inspections and decide how to pursue the abatement
of Code violations, the Ordinance confers upon the City tools that might be applied in an
overly aggressive or **656  even harassing fashion. In delegating these matters to the PUC,
the legislature plainly intended that discretionary decision-making be vested in one regulatory
body, in furtherance of uniformity of application. This would be confounded by inviting hundreds
of municipalities to create their own patchwork of “supplementary” regulations to enforce at
whim. While we have no cause to impute such an ulterior motive to the City, it is precisely
with this concern in mind that we observed that “local authorities not only are ill-equipped to
comprehend the needs of the public beyond their jurisdiction, but, ... if they had the power to
regulate, necessarily would exercise that power with an eye toward the local situation and not with
the best interests of the public at large as the point of reference.” Upper St. Clair, 105 A.2d at
293. 29  Accordingly, we find that the Commonwealth Court correctly held that Section 263B-3
is preempted.


29 In this regard, PUC cogently argues that if the City is allowed to determine for itself
whether exercise of the Ordinance's removal and relocation provision is consistent with PUC
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regulations, it has effectively usurped PUC's original jurisdiction over disputes concerning
such matters. See Second Brief for PUC at 12-13. We note that this observation also relates
to the Ordinance's implicit premise that the City may decide in the first instance what lies in
PUC's exclusive jurisdiction, itself a consequential determination that leaves the City more
discretion than we believe the General Assembly intended.
The City disputes the relevance of such speculation, suggesting that we must focus solely
on the Ordinance's language. Reply Brief for the City at 8, 25-26. But it is precisely such
language that prompts reasonable concern regarding how any given municipality, when
allowed to enact similar ordinances, may abuse the privileges it confers upon itself thereby.
And we must measure the potential for abuse against what we take to be legislative intent.
The risk of abuse of local authority plainly has informed our prior decisions establishing
state preemption of the field of utility regulation.


*232  [7] The same fate befalls Section 263B-4(6), which authorizes the City to direct utilities to
relocate or remove utility facilities. Unlike Section 263B-3, Section 263B-4(6) does not precisely
acknowledge the PUC's primacy in this connection, nor suggest that the City's authority extends
only to the point where it is inconsistent with the PUC's. Instead, Section 263B-4(6) acknowledges
PUC only inasmuch as it indicates that PUC standards shall apply to the manner of relocation
or removal—which is not, on its face, the same as providing that relocation or removal will be
ordered only where the PUC allows. As evinced by the Code and regulations thereunder, matters
pertaining to the location of utility facilities lie within the ambit of the PUC's regulatory authority.
Hence, relocation and removal of utility facilities also lie within the preempted field.


[8] Against this backdrop, it is equally clear that Section 263D-1's enforcement authority also
is preempted. As noted above, the General Assembly has entrusted enforcement of regulatory
compliance to the PUC and delineated the mechanisms the PUC may employ to that end.
Consequently, Section 263D-1's grant of authority to the City to impose sanctions for a utility's
non-compliance plainly cannot stand. 30


30 The City contends that deeming this provision preempted will strip it of any enforcement
authority for violations of the reasonable regulations imposed pursuant to the undisputed
authority to impose permitting requirements and the like conferred by BCL § 1511(e).
Reply Brief for the City at 23-24. However, the City fails to establish that the permitting
ordinances, themselves, do not provide for such enforcement, and it beggars belief that, until
the enactment of Ordinance 16-2013, the City was powerless to enforce compliance with
such regulations as Section 1511(e) allows. Relatedly, as PPL observes, see Brief for PPL at
48, a Committee Comment to Section 1511 provides that “[t]he reference in the last sentence
of subsection (e) to ‘permits’ is a codification of the prior law relating to the time and manner
of opening a street, etc., and is not intended to imply a power to decide whether or not, and
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by whom, a type of utility service may be offered by means of the contemplated facilities.”
15 Pa.C.S. § 1511(e) Cmt.


**657  *233  2. PPL's appeal 31


31 Support for PPL's positions in this matter is reflected in Amici Curiae briefs submitted by
Aqua Pennsylvania, Inc., and Pennsylvania Water Co.; The Communications Providers; and
the Energy Association of Pennsylvania.


[9] PPL argues that the Commonwealth Court erred in upholding City's imposition of maintenance
fees in Section 263B-5. 32  Noting the statewide imposition of an annual statewide assessment to
support the PUC's regulation, PPL argues that local fees undermine the PUC's regulatory authority.
PPL further argues that the annual fee will be passed on to consumers, an argument that the
Commonwealth Court deemed immaterial to the statutory question presented. See PPL, 125 A.3d
at 851-52. The rates that a utility may charge, PPL notes, are subject to PUC approval, and
necessarily are affected not only by staffing and facility costs, but also by the cost of regulatory
compliance, which will escalate if utilities must answer to local authorities as well as the PUC. 33


32 Section 263B-5 provides, in relevant part:
(1) Compensation for Right-of-Way Use. Occupancy of City Rights-of-Way by any Utility
is subject to the City's right to fix annually a fair and reasonable compensation, which
shall be directly related to the City's actual Right-of-Way maintenance costs.
(2) Annual Right-of-Way Maintenance Fee. Each Utility with Facilities in the City's
Rights-of-Way shall pay an annual fee to compensate the City for its costs incurred in
connection with the ongoing use and occupancy of City Rights-of-Way. The Annual Right-
of-Way Maintenance fee shall be determined by the City and authorized by resolution of
City Council and shall be based on the City's actual [Right-of-Way] maintenance costs.
The Annual Right-of-Way Maintenance fee shall be fixed on a per-linear foot basis for
Underground Facilities and on a per-linear foot basis for Aerial Facilities ....


Ordinance 13-2016 §§ 263B-5(1), (2).


33 PPL notes that, in a concurring opinion in Borough of Monroeville, Justice Roberts opined
that, in imposing a costly relocation of existing wires underground, the municipality would
impose a burden upon all consumers because the cost would be spread to the utility's
entire customer base in the form of increased rates, not just to customers located in the
municipality. See 298 A.2d at 258 (Roberts, J., concurring). Such would be the case if the
City's maintenance fee—and, eventually, any similar fee imposed by any other municipality
—is upheld.
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PPL disputes the Commonwealth Court's conclusion that the maintenance fee does not constitute
local utility regulation *234  but rather lies within the traditional municipal police power as
immaterial to the question of preemption: Thus, even if the City generally may impose fees for
the maintenance of its rights-of-way, its power must yield if it conflicts with areas of predominant
state regulation. Here, because the legislature clearly has considered and provided for cost-sharing
of the expenses associated with the PUC's compliance monitoring and enforcement, its omission
of any provision granting authority to municipalities to impose parallel cost-sharing obligations
strongly implies that it did not intend to grant such authority.


In Borough of Monroeville, PPL observes, the borough had enacted its ordinance directing
relocation of transmission lines underground pursuant to the Borough Code, which then conferred
power upon boroughs to “define, by ordinance, a reasonable district within which electric
**658  light, electric power, telephone, telegraph wires and other types of wires shall be placed
underground in conduits.” See Borough of Monroeville, 298 A.2d at 254-55 (quoting 53 P.S.
§ 47301 (repealed)). This Court construed this power as comparable to the PUC's within the
applicable domain. We thus endeavored to give each of them effect, and concluded that, while
a borough was free to define such a district, the PUC nonetheless had ultimate authority to
“determine the particulars of implementation, including timing, feasibility and cost of the project.”
Id. at 256. PPL submits that the City's case in this matter is much weaker, because the City lacks
even the support of a statute suggesting some degree of overlapping authority, the likes of which
has always existed where this Court recognized any local regulatory authority whatsoever—which
even in such instances, was always deemed subordinate to state regulatory provisions.


Necessarily, then, PPL rejects the argument that BCL § 1511(e), in requiring utilities' conformance
to “lawful and reasonable” local regulations, constitutes express statutory authority comparable
to the preemption-defying statute at issue in Borough of Monroeville. Rather, recognizing that the
local regulations caveat must have some application, PPL *235  suggests that Section 1511(e)
applies to nothing more than permitting and related matters associated with entry into rights-of-
way, including reasonable fees associated with these concerns—which the City imposes and to
which PPL raises no objection. Section 1511(e)'s scope does not, however, reach so far as to
authorize continuing maintenance fees, which far exceed the requirement that entry into rights of
way may be conditioned upon permits and reasonable regulations. 34


34 Notably, Section 1511(e) does not expressly authorize any fees at all, although PPL does not
dispute the City's authority to impose reasonable fees associated with the permitting process.


The City essentially relies upon the Commonwealth Court's reasoning, maintaining that the
imposition of occupancy fees to recover reasonable costs is a function of its home-rule authority,
and that such cost-recovery is supported by case law holding that right-of-way maintenance is a
proper, and indeed constructively obligatory, exercise of municipal police powers. See Brief for
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the City at 19 (citing Adams, 55 A.2d 392; Am. Nat. Gas, 86 A. 717). The City stresses that none of
the legal authorities cited by PPL and PUC or their amici addresses or precludes the imposition of
such fees. Rather, those cases find preemption in other, inapposite contexts. In American National
Gas, the City notes, this Court upheld a municipal licensing fee imposed upon utility companies
on a per-mile basis, holding that the municipality could recover costs specifically associated with
exercising its police power in connection with the utility rights-of-way.


First, we can quickly dispense of the lower court's and the City's reliance upon Adams and
American National Gas. Adams involved a municipal ordinance imposing a license and fee
requirement, which was upheld as a valid exercise of the municipality's police powers. However,
it did not involve any competing state law regulatory regime or licensure requirement, and did not
present any question of preemption. While we upheld a per-mile maintenance charge in American
National Gas, at that time there was no competing state regulatory framework to which utilities
were beholden. Indeed, the first utility code we examined for preemptive effect was *236  enacted
that year, and our first preemption **659  finding came two years later, in our 1915 York Water
decision. When we decided American National Gas, there was no legacy of case law applying
field preemption to local attempts to impose regulations on public utilities. Accordingly, neither
of these cases can bear the weight the City asks them to carry.


Unlike the Commonwealth Court, we find some persuasive weight in PPL's suggestion that
local maintenance fees will be passed on to consumers, and not only those consumers in the
municipality who benefit, ostensibly, from the utilities' use of the rights-of-way, but also those
in other municipalities. 35  Moreover, by allowing local government, backstopped by the Court
of Common Pleas, to determine the reasonableness of the City's maintenance fees, we again run
into concerns regarding local authorities' competing motives, as well as inconsistencies across
jurisdictions, where the burden of maintenance fees, and what fees are reasonable, may vary
considerably. Assuming the PUC approves a utility's proposed rate that reflects local maintenance
fees, thereby passing the expense on to that utility's entire subscriber base, the effect will be that
subscribers in more frugal or less complex jurisdictions will bear not only the expense associated
with their own service area, but also will subsidize the expenses of other municipalities in which
the maintenance costs are greater. This flies in the face of the preference for the fairness and relative
simplicity of providing a uniform regulatory framework that ensures a level playing field for all
utilities and utility subscribers.


35 PUC endorses PPL's argument in this regard. See Brief for PUC at 35-37.


Like the state-level tariff, the City proposes to impose a fee that, at least in part, reflects the
regulatory expense of overseeing utilities' conduct within its jurisdiction. This would be doubly
the case were we to uphold the Ordinance's proposed inspection and enforcement provisions—
and it is only right to view the City's intent relative to the entirety of the Ordinance it enacted.
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However, these costs are materially congruent to the state-level costs embedded in the state tariff
*237  that utilities already bear. Thus, if the tariff is a utility regulation, and plainly it is, one cannot
tenably maintain that a municipal maintenance fee can be understood as anything but the same.
Consequently, the maintenance fee, too, is preempted by the Code in favor of the PUC's authority
to regulate public utilities. The Commonwealth Court erred in ruling otherwise.


III. Conclusion
In Philadelphia Electric, this Court held that “[o]ne would search in vain through the County
Code for any provision authorizing counties to control the actions of public utilities .... The State,
speaking through the Public Utility Law [of 1937] ... has given the [PUC] all-embracive regulatory
jurisdiction over companies such as the defendant company in this case.” Phila. Elec., 218 A.2d
at 332. The Philadelphia Electric Court further observed that “jurisdiction in matters concerning
the relationship between public utilities and the public” lies in the PUC, encompassing “rates,
service, rules of service, extension and expansion, hazard to public safety due to use of utility
facilities, installation of utility facilities, [and, inter alia,] location of utility facilities.” Id. at 332-33
(quoting Borough of Lansdale, 170 A.2d at 567; emphasis omitted)). To avoid the harm that
would follow from the convolution of fragmentary local regulation of public utilities, the General
Assembly “vested in the [PUC] exclusive authority over the complex and technical service and
engineering questions arising in the location, **660  construction and maintenance of all public
utility facilities.” Id. at 333.


For the foregoing reasons, we hold that all of the provisions of Ordinance 16-2013 at issue in this
case are preempted by the Public Utility Code. Accordingly, the Commonwealth Court's ruling
is affirmed to the extent that it found Ordinance 16-2013's provisions preempted, and is reversed
insofar as the court upheld the City's imposition of an annual maintenance fee upon utilities
utilizing the City's rights-of-way.


Chief Justice Saylor and Justices Baer, Todd, Donohue, Dougherty and Mundy join the opinion.


All Citations
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Synopsis
Background: Insured sued excess insurer in state court for alleged breach of insurance contract
and breach of implied covenant of good faith and fair dealing. After action was removed, the
United States District Court for the Northern District of California, Phyllis J. Hamilton, J., 2006
WL 3093725, granted summary judgment for insurer. Insured appealed.


Holdings: The Court of Appeals held that:


[1] policy language compelled application of horizontal exhaustion rule under California law, and


[2] horizontal exhaustion rule applied to determine coverage under excess policy regardless of
characterization of insured's first-level policies.


Affirmed.


Procedural Posture(s): On Appeal; Motion for Summary Judgment.
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West Headnotes (6)


[1] Insurance Scope of Coverage
Language of excess insurance policy requiring that “any other underlying insurance” first
be exhausted before insurer dropped down to provide coverage to insured compelled
application of horizontal exhaustion rule under California law.


[2] Insurance Scope of Coverage
Under California law, horizontal exhaustion rule mandating exhaustion of “primary”
insurance applied to determine coverage under excess insurance policy, notwithstanding
insured's contention that its first-level policies were not truly primary policies due to
existence of self-insured retentions (SIRs), given that excess policy expressly provided
that it applied in excess of retained limit, which was defined as total of all applicable limits
of policies listed in schedule of underlying insurance and “any other underlying insurance
providing coverage” to insured, such that first-level policies were “underlying” excess
policy regardless of whether they were classified as excess or primary.


[3] Insurance Continuous Acts and Injuries;  Trigger
Pursuant to California's continuous trigger rule, under which bodily injury and property
damage that was continuous or progressively deteriorating throughout several policy
periods was potentially covered by all policies in effect during those periods, insured's
first-level insurance policies provided it with coverage for claims that fell within scope of
successive policy periods for purposes of determining when, under horizontal exhaustion
rule, excess insurer dropped down to provide coverage for insured.


[4] Insurance Scope of Coverage
Under California law, collectibility of coverage under insured's first-level insurance
policies did not affect determination of whether insured had exhausted “any other
underlying insurance” as required to trigger coverage under excess insurance policy
pursuant to policy's terms and horizontal exhaustion rule.


[5] Insurance Scope of Coverage
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Under California law, application of horizontal exhaustion rule to determine when excess
insurer was required to provide coverage to insured did not require insured to exhaust
all self-insured retentions (SIRs) applicable to its first-level policies before any coverage
attached under those policies, but instead required exhaustion of all first-level insurance
before coverage attached under excess policy.


[6] Insurance Scope of Coverage
Under California law, insured's self-insured retentions (SIRs) were inextricable part of its
first-level insurance policies, and therefore principle of horizontal exhaustion, mandating
exhaustion of “primary” insurance before excess coverage was triggered, applied even
though excess policy did not expressly state that it applied to other insurance and self-
insurance.
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Appeal from the United States District Court for the Northern District of California, Phyllis J.
Hamilton, District Judge, Presiding. D.C. No. CV–05–04976–PJH.


Before: HUG, BRUNETTI and CLIFTON, Circuit Judges.


MEMORANDUM *


* This disposition is not appropriate for publication and is not precedent except as provided
by 9th Cir. R. 36–3.


**1  This action stems from an insurance dispute between an insured, Pacific Coast *548
Building Products, Inc. (“Pacific Coast”), and an excess insurer, AIU Insurance Company (“AIU”).
Pacific Coast appeals the district court's judgment regarding the applicability of the horizontal
exhaustion rule. We affirm.
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California insurance law governs in this diversity case. James B. Lansing Sound Inc. v. National
Union Fire Ins. Co., 801 F.2d 1560, 1561 (9th Cir.1986). Because the parties are familiar with
the facts and procedural history, we do not restate them here except as necessary to explain our
disposition.


Horizontal exhaustion applies where an excess policy, by its terms, is excess to all underlying
insurance. Olympic Ins. Co. v. Employers Surplus Lines Ins. Co., 126 Cal.App.3d 593, 600, 178
Cal.Rptr. 908 (1981). The California general rule is that, if a policy so provides, all primary
insurance must be exhausted before a secondary insurer will have exposure. Cmty. Redevelopment
Agency v. Aetna Cas. & Sur. Co., 50 Cal.App.4th 329, 339, 57 Cal.Rptr.2d 755 (1996).


[1]  As an initial matter, we reject Pacific Coast's contention that the AIU policy is ambiguous
and, as a result, we apply the plain meaning of the policy language. Wells Fargo Bank v. California
Ins. Guarantee Ass'n, 38 Cal.App.4th 936, 942–943, 45 Cal.Rptr.2d 537 (1995). Here, the clear
and explicit language of the AIU policy requires that “any other underlying insurance” first be
exhausted before AIU, an excess carrier, would drop down to provide coverage to Pacific Coast.
This language compels application of the horizontal exhaustion rule.


[2]  Because the horizontal exhaustion rule mandates exhaustion of “primary” insurance, Pacific
Coast contends that the rule cannot apply here because the first level policies are not truly primary
policies based upon the existence of SIRs (self-insured retentions). This argument also fails. The
AIU policy expressly provides that the policy shall apply in excess of the retained limit, which
is defined as the total of all applicable limits of the policies listed in the Schedule of Underlying
Insurance, and “any other underlying insurance providing coverage” to Pacific Coast. As the
district court properly determined, regardless of the first level policies' classification as excess or
primary, the first level policies are still “underlying” the second level, AIU policy.


[3]  [4]  “In the case of successive policies, bodily injury and property damage that is continuous
or progressively deteriorating throughout several policy periods is potentially covered by all
policies in effect during those periods.” Montrose Chemical Corp. v. Admiral Ins. Co., 10 Cal.4th
645, 655, 42 Cal.Rptr.2d 324, 913 P.2d 878 (1995). We reject Pacific Coast's argument that this
continuous trigger rule refers to only the potential for coverage, not actual coverage. “[T]he
noun ‘coverage’ [means] ‘inclusion within the scope of an insurance policy or protective plan.’
” Wells Fargo, 38 Cal.App.4th at 948, 45 Cal.Rptr.2d 537 (quoting Webster's New Collegiate
Dict. 262–263 (1977)). Thus, other first level policies were “providing coverage” to Pacific
Coast because the underlying claims fell within the scope of those remaining policy periods.
Furthermore, contrary to Pacific Coast's assertion, there is no requirement that the other underlying
insurance be “collectible” in order to be “providing coverage.” “[Coverage] has nothing to do
with ‘collectibility,’ or the ability to take in payment.” Wells Fargo, 38 Cal.App.4th at 949,
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45 Cal.Rptr.2d 537 (quoting Bernard Lumber v. Louisiana Ins. Guar., 563 So.2d 261, 266
(La.Ct.App.1990)) (internal quotation marks omitted).


*549  **2  Next, relying on Montgomery Ward & Co. v. Imperial Cas. & Indem. Co., 81
Cal.App.4th 356, 97 Cal.Rptr.2d 44 (2000), Pacific Coast contends that application of the
horizontal exhaustion rule is prohibited because it would effectively require Pacific Coast to
exhaust all SIRs before reaching the AIU policy. The issue in Montgomery Ward was whether the
insured had “to exhaust its SIR's on all potentially applicable policies before any insurer ha[d]
any duty to indemnify [the insured].” Id. at 364, 97 Cal.Rptr.2d 44 (emphasis added). A first level
insurer called upon to provide coverage cannot reduce its liability by “stacking” SIRs under other
policies that covered the risk during the continuous injury period. California Pac. Homes, Inc. v.
Scottsdale Ins. Co., 70 Cal.App.4th 1187, 1194, 83 Cal.Rptr.2d 328 (1999). However, the fact that
National Union, a first level insurer, satisfied its policy obligations, without first requiring Pacific
Coast to exhaust all SIRs for the remaining policy years, distinguishes this case from Montgomery
Ward.


[5]  Here, the application of the horizontal exhaustion rule does not require Pacific Coast to
exhaust all SIRs applicable to first level policies before any coverage attaches under such policies.
Rather, horizontal exhaustion requires the exhaustion of all first level insurance before coverage
attaches under the excess policies. Therefore, case law prohibiting horizontal exhaustion of SIRs
is inapposite.


[6]  Lastly, we reject Pacific Coast's remaining contention regarding AIU's duty to drop down and
provide coverage because Pacific Coast's other primary policies have unexhausted SIRs, which it
contends is not insurance at all. In Padilla Constr. Co. v. Transportation Ins. Co., 150 Cal.App.4th
984, 988, 58 Cal.Rptr.3d 807 (2007), the court rejected this very argument. “[T]reating the [SIR] as
a separate entity from the ... Primary Insurer's policy defeats the reasonable expectations of all the
parties, including the insured. It obliterates the distinction between primary and excess insurance.”
Id. at 1003, 58 Cal.Rptr.3d 807. The SIR is not treated as separate and distinct from the primary
policy, but rather “[it] is itself a creature of the primary policy.” Id. Pacific Coast opted for an
insurance plan inclusive of SIRs. AIU does not have a duty to provide coverage to Pacific Coast
until all “ ‘primary insurance’ in the form of a so-called ‘self-insured retention’ is exhausted,”
because that is the business arrangement Pacific Coast made. See id. at 1004, 58 Cal.Rptr.3d 807
(internal quotation marks omitted). Even though Pacific Coast argues AIU should have expressly
stated its policy applied excess to other insurance and self-insurance, cf. Nabisco, Inc. v. Transport
Indem. Co., 143 Cal.App.3d 831, 192 Cal.Rptr. 207 (1983), an express reference to SIRs was
unnecessary. See Padilla, 150 Cal.App.4th at 1004, 58 Cal.Rptr.3d 807. Because the SIRs are an
inextricable part of the first level policies, the principle of horizontal exhaustion applies “with
just as much force even if the excess insurer's [policy] does not contain a direct reference to ‘self
insurance.’ ” Id.
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**3  AFFIRMED.


All Citations


300 Fed.Appx. 546, 2008 WL 4927351
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150 Cal.App.4th 984
Court of Appeal, Fourth District, Division 3, California.


PADILLA CONSTRUCTION COMPANY, INC., Plaintiff and Appellant,
v.


TRANSPORTATION INSURANCE COMPANY, Defendant and Respondent.


No. G036451.
|


May 14, 2007.


Synopsis
Background: Insured brought action against umbrella liability insurer to recover cost of defense
after exhaustion of first primary policy covering continuous property damage over several periods.
The Superior Court, Orange County, No. 04CC03467, Randell L. Wilkinson, J., determined that the
umbrella insurer was not required to provide a defense since primary coverage was still available
under policy covering subsequent period. Insured appealed.


Holdings: The Court of Appeal, Sills, P.J., held that:


[1] the umbrella insurer was not required to drop down and defend underlying suit after first
primary policy became exhausted, insurers for next two periods became insolvent, and one primary
insurer remained providing coverage for subsequent period, and


[2] as a matter of first impression, the umbrella policy provided excess coverage over primary
policy with self-insured retention (SIR).


Affirmed.


West Headnotes (7)


[1] Insurance Commencement of Duty;  Conditions Precedent
The rule of horizontal exhaustion in liability insurance law requires all primary insurance
to be exhausted before an excess insurer must drop down to defend an insured, including
in cases of continuing loss.
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15 Cases that cite this headnote


[2] Insurance Scope of coverage
Unless there is excess liability insurance that describes underlying insurance and promises
to cover a claim when that specific underlying insurance is exhausted, the rule of horizontal
exhaustion applies to cases of alleged continuing property damage.


9 Cases that cite this headnote


[3] Insurance Commencement of Duty;  Conditions Precedent
Insurance Effect of other insurance
Umbrella liability insurer during first period of continuous property damage over four
policy periods was not required to drop down and defend underlying suit after first primary
policy became exhausted, insurers for next two periods became insolvent, and one primary
insurer remained providing coverage for subsequent period; even though the remaining
primary commercial general liability (CGL) policy provided no coverage for property
damage before commencement of policy period, that insurer owed duty to defend the entire
action, and, thus, other insurance remained available for insured's defense.


See 2 Witkin, Summary of Cal. Law (10th ed. 2005) Insurance, § 286; Croskey et al., Cal.
Practice Guide: Insurance Litigation (The Rutter Group 2006) ¶ 8:220 et seq. (CAINSL
Ch. 8-C); Cal. Jur. 3d, Insurance Contracts and Coverage, § 606 et seq.


8 Cases that cite this headnote


[4] Insurance Several Grounds or Causes of Action
Commercial general liability (CGL) insurer's duty to defend required it to defend the
entirety of underlying lawsuit, including that portion of the underlying lawsuit asserting
claims for continuous property damage occurring before the policy period, even though
no coverage existed for damage prior to policy period.


1 Cases that cite this headnote


[5] Insurance Several Grounds or Causes of Action
A liability insurer must defend an entire action when there is at least one claim that is
potentially covered, including the balance of the action which may press claims that are
not even potentially covered.
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1 Cases that cite this headnote


[6] Insurance Several Grounds or Causes of Action
To defend meaningfully, a liability insurer must defend immediately, and to defend
immediately, it must defend entirely; it cannot parse the claims, dividing those that are at
least potentially covered from those that are not.


1 Cases that cite this headnote


[7] Insurance Scope of coverage
Insurance Effect of other insurance
Umbrella liability policy provided excess coverage over subsequent primary policy with
self-insured retention (SIR), and the umbrella insurer was thus not required to drop down
and provide defense to extent of the SIR, even though the SIR was not insurance, the
insured thus had no insurance for the first $25,000 of the claim, and the umbrella policy's
“other insurance” clause did not refer to self-insurance; treating the SIR as a separate
entity from the primary policy would obliterate the distinction between primary and excess
insurance and defeat the reasonable expectations of all parties.


23 Cases that cite this headnote


Attorneys and Law Firms


**808  Kolod Wagner Law Offices, Scott M. Kolod, and Jerome A. Wagner, Sherman **809
Oaks, and Lee I. Jurewitz, for Plaintiff and Appellant.


Berger Kahn, Ross C. Smith and David B. Ezra, Irvine, for Defendant and Respondent.


*986  OPINION


SILLS, P.J.


I. BACKGROUND
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[1]  [2]  California's rule of “horizontal exhaustion” in liability insurance law requires all primary
insurance to be exhausted before an excess insurer must “drop down” to defend an insured,
including in cases of continuing loss. (Community Redevelopment Agency v. Aetna Casualty &
Surety Co. (1996) 50 Cal.App.4th 329, 339, 57 Cal.Rptr.2d 755.) 1  Unless there is excess insurance
*987  that describes underlying insurance and promises to cover a claim when that specific
underlying insurance is exhausted (“vertical exhaustion” 2 ), the rule of horizontal exhaustion
applies to cases of alleged continuing property damage—as often happens when the insured is
sued for construction defects. (Id. at p. 340, 57 Cal.Rptr.2d 755.)


1 “It is settled under California law that an excess or secondary policy does not cover a loss,
nor does any duty to defend the insured arise, until all of the primary insurance has been
exhausted.... [¶] The California general rule that all primary insurance must be exhausted
before a secondary insurer will have exposure favors and results in what is called ‘horizontal
exhaustion.’ ” (Community Redevelopment, supra, 50 Cal.App.4th at p. 339, 57 Cal.Rptr.2d
755, original italics.) Even so, a rule of drop-down upon “vertical exhaustion” is possible
in California when a provision in an excess policy states specifically that it is excess over
a “specifically described policy and will cover a claim when that specific primary policy is
exhausted.” (Id. at p. 340, fn. 6, 57 Cal.Rptr.2d 755.) The case before us, however, involves
no such excess policy.


2 “Absent a provision in the excess policy specifically describing and limiting the underlying
insurance, a horizontal exhaustion rule should be applied in continuing loss cases because it
is most consistent with the principle enunciated in Montrose [Chemical Corp. v. Admiral Ins.
Co. (1995) 10 Cal.4th 645, 42 Cal.Rptr.2d 324, 913 P.2d 878].” (Community Redevelopment,
supra, 50 Cal.App.4th at p. 340, 57 Cal.Rptr.2d 755, italics in original.)


Also, in Montrose Chemical Corp. v. Admiral Ins. Co. (1995) 10 Cal.4th 645, 42 Cal.Rptr.2d
324, 913 P.2d 878, 3  our Supreme Court adopted a “continuous injury trigger” as the test for the
defense obligation of traditional, occurrence-based primary commercial liability insurance when
the underlying claims involve continuous or deteriorating damage. The continuous injury trigger
generally means (absent consideration of some defense other than trigger itself that would render
no claim in the underlying suit even potentially covered) that all primary insurers over the time
of the alleged continuous injury will be obligated to defend an underlying action claiming such
continuous damage. 4


3 Montrose Chemical Corporation v. Admiral Insurance Company, supra, 10 Cal.4th 645, 42
Cal.Rptr.2d 324, 913 P.2d 878, is often called Montrose II in the literature, to distinguish it
from Montrose Chemical Corp. v. Superior Court (1993) 6 Cal.4th 287, 24 Cal.Rptr.2d 467,
861 P.2d 1153, which is often called “Montrose I.”



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996242075&pubNum=0003484&originatingDoc=Id4eedd17025211dcb035bac3a32ef289&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996242075&pubNum=0003484&originatingDoc=Id4eedd17025211dcb035bac3a32ef289&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996242075&pubNum=0003484&originatingDoc=Id4eedd17025211dcb035bac3a32ef289&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996242075&pubNum=0003484&originatingDoc=Id4eedd17025211dcb035bac3a32ef289&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996242075&pubNum=0003484&originatingDoc=Id4eedd17025211dcb035bac3a32ef289&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996242075&pubNum=0003484&originatingDoc=Id4eedd17025211dcb035bac3a32ef289&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=0000661&originatingDoc=Id4eedd17025211dcb035bac3a32ef289&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=0000661&originatingDoc=Id4eedd17025211dcb035bac3a32ef289&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996242075&pubNum=0003484&originatingDoc=Id4eedd17025211dcb035bac3a32ef289&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996242075&pubNum=0003484&originatingDoc=Id4eedd17025211dcb035bac3a32ef289&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=0000661&originatingDoc=Id4eedd17025211dcb035bac3a32ef289&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=0000661&originatingDoc=Id4eedd17025211dcb035bac3a32ef289&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=0000661&originatingDoc=Id4eedd17025211dcb035bac3a32ef289&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1996104813&pubNum=0000661&originatingDoc=Id4eedd17025211dcb035bac3a32ef289&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993221684&pubNum=0000661&originatingDoc=Id4eedd17025211dcb035bac3a32ef289&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1993221684&pubNum=0000661&originatingDoc=Id4eedd17025211dcb035bac3a32ef289&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Padilla Construction Co., Inc. v. Transportation Ins. Co., 150 Cal.App.4th 984 (2007)
58 Cal.Rptr.3d 807, 07 Cal. Daily Op. Serv. 5330, 2007 Daily Journal D.A.R. 6803


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


4 This specific point is perhaps most clearly expressed in this passage on page 675, 42
Cal.Rptr.2d 324, 913 P.2d 878 of Montrose II: “The continuous injury (or multiple)
trigger. Under this trigger of coverage theory, bodily injuries and property damage that are
continuous or progressively deteriorating throughout successive policy periods are covered
by all policies in effect during those periods.” (See also Montrose II, supra, 10 Cal.4th at p.
695, 42 Cal.Rptr.2d 324, 913 P.2d 878 (conc. opn. of Baxter, J.) [“What matters is that the
coverage language can plausibly be read, as Montrose suggests, to mean that each increment
of harm, whether to person or property, which ‘occurs' during a particular policy period is
covered by the policy then in effect.”].)


**810  Justice Croskey prophesied in Community Redevelopment that the issue of horizontal
versus vertical exhaustion would become “increasingly common” in light of the California
Supreme Court's adoption of the continuous injury trigger in Montrose II. (See Community
Redevelopment, supra, 50 Cal.App.4th at p. 340, 57 Cal.Rptr.2d 755.) This case validates Justice
Croskey's prophecy, in that it presents us with two major problems inherent in a rule of horizontal
exhaustion interacting with a continuous injury trigger.


*988  The first problem involves whether an excess insurer has a duty to “drop down” and defend
in an underlying action alleging that the insured caused continuous property damage that existed
at points in time prior to the inception of a policy of the only primary insurer that is defending
the insured. On this point, the insured's theory (the insured is the appellant here) is that since there
is no way at all that the primary insurer would have any duty to indemnify the insured for any
liability for property damage that occurred prior to the primary insurer's policy inception, there
was no “other insurance” available for that prior occurring property damage. Therefore the excess
insurer had to drop down and defend because of the potential for liability for the increment of
damage occurring before the one defending primary's policy period.


The solution to this problem is relatively easy. As we show below, under Buss v. Superior Court
(1997) 16 Cal.4th 35, 65 Cal.Rptr.2d 366, 939 P.2d 766, the lone defending primary insurer had
a duty to “defend entirely,” and so, from the point of view of the excess insurer, there was indeed
“other insurance” available—that is, other insurance to undertake the task of defending the insured.
Accordingly, the mere fact that portions of the continuous damage could not possibly have been
covered by the primary insurer makes no difference as far as the excess insurer's duty to defend
is concerned.


The other problem builds on the implications of whether there is “other insurance available”
within the meaning of the excess insurer's policy when the lone defending primary insurer's policy
contains a “self-insured retention” or SIR. In Justice Croskey's own treatise on insurance law, he
(or his co-authors) suggest that because SIRs are not considered insurance, there would be no need
to exhaust such an SIR before the policy of an excess insurer covering another policy period could
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be triggered. 5  The question thus arises: Does the treatment of SIRs as “not insurance” mean that,
in a situation like the present case, there would be no “other insurance available” for the first x
dollars (x representing the self-insured retention) spent on the underlying action, and therefore the
excess insurer (whose own underlying *989  primary insurer has already exhausted) would have
a duty to defend to at least that extent?


5 Here is the passage, which immediately follows a section discussing the rule of horizontal
exhaustion and then raising the possibility of contribution claims between insurers:
“Although there is no known authority on point, each [insurer] apparently is liable only
in accordance with its own policy provisions. Thus, each should be able to invoke any
deductibles, SIRs (self-insured retentions) and ‘per occurrence’ limits in its policy to control
the amount that it must contribute. But a deductible or SIR apparently is not treated as
‘insurance’ which must be exhausted before any excess policies covering other policy
periods will attach.” (Croskey, et al., Cal. Practice Guide: Insurance Litigation (The Rutter
Group 2006) ¶ 8:256, pp. 8–55 to 8–56, original italics.)


We reject the idea, for several reasons, the primary of which is it is perfect legal logic leading to
absurdity—that is, it would be contrary to the reasonable expectations of all parties by obliterating
the distinction between excess and primary insurance. An excess insurer could end up defending
**811  a claim before the primary insurer had an obligation to defend that claim! Reasonable
insureds don't expect to receive a defense from a typically much cheaper excess policy unless all the
expensive primary insurance they bought has been exhausted. Moreover, such an idea ignores the
substance of the lone defending primary insurer's relationship with the insured. That relationship is
to act as primary insurer, with a normal defense duty, not an excess insurer on top of other insurers.


In sum, under the facts of this case, the tail-end, lone defending primary insurer cannot “share
the misery” with the first-period excess insurer. (See State of California v. Pacific Indemnity Co.
(1998) 63 Cal.App.4th 1535, 1545–1548, 75 Cal.Rptr.2d 69 [primary insurer on risk for one year
out of 43 had to bear the entire costs of defense of underlying action because insured had no other
insurance during any of the other 42 years].) Accordingly, the trial court's judgment to that effect
was correct, and is affirmed.


II. FACTS


There was an underlying continuous damage construction defect suit filed in June 2002 by two
homeowners against the developer of their property. Specifically, the suit alleged that foundation
vents were blocked with stucco, which stucco work was done by the insured, Padilla Construction,
in 1995. 6  (We shall refer to Padilla as “the insured” often in this opinion.) The insured was brought
into the suit two months later by way of cross-complaint by the developer.
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6 The suits were filed in June 2002 by the owners of two houses at the Crow Creek
development in Castro Valley, where Padilla Construction had done plastering work. From
the statement of stipulated facts: “Although the complaint alleged that virtually everything
was wrong with the plaintiffs' houses, investigation revealed that the primary issues involved
foundation drainage problems, excessive crawl space moisture problems, and resulting
damage, decay and mold contamination to the under-floor framing. Padilla's work was
implicated by allegations that the foundation vents at some locations were blocked with
stucco.”


The insured had four successive primary liability policies from January 1995 until March 1, 2003:


—From the beginning of 1995 to end of 1996: Transcontinental Insurance.


*990  —From the beginning of 1997 to end of 1997: Reliance Insurance.


—From the beginning of 1998 to March 1, 2001: Legion Indemnity.


—From March 1, 2001 to March 1, 2003: Steadfast Insurance.


Additionally, coincident with Transcontinental's primary policy (January 1995 through the end
of 1997), the insured had two yearly commercial umbrella policies issued by Transportation
Insurance.


In tabular form, over the period of the continuing loss, the policies may be expressed this way:


 Time
 


1995 -
1996


 


1997
 


1998
-


March
2001


 


March
2001


-
March
2003


 


 


 Excess
 


Transportation
 


    


 Primary
 


Transcontinental
 


Reliance
 


Legion
 


Steadfast
 


 


We will refer to Transcontinental as the Stage 1 Primary Insurer, Transportation as the Stage
1 Umbrella Insurer, 7  and Steadfast (the “lone defending primary insurer” **812  of the
introduction) as the Stage 4 Primary Insurer.


7 Technically, there is a difference between umbrella and excess policies. Umbrella coverage
is a “type” of excess coverage, typically providing, as in the present case, for losses for
which there may be no “underlying” insurance. The other type of excess coverage is “
‘following form’ coverage” which, as the name indicates, follows the form of a specific
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underlying policy. Because umbrella insurance provides coverage “for certain losses for
which there may be no underlying insurance,” they provide “ ‘broader coverage than the
underlying insurance.’ ” (See Century Indemnity Co. v. London Underwriters (1993) 12
Cal.App.4th 1701, 1707, fn. 5, 16 Cal.Rptr.2d 393.) By the same token they provide broader
coverage than “form following” excess policies. As a recognition that the insured does
receive broader coverage under an umbrella excess than a form following policy, we will
refer to Transportation as the Stage 1 “Umbrella” insurer rather than as the “Stage 1 Excess
Insurer”, even though the analysis in this case is (because of the exhaustion of the policy of
Transcontinental (the Stage 1 Primary Insurer)) the same.


Of the four primary insurers, only two were available to defend the insured in the underlying
suit. Both the Reliance and Legion became insolvent, and both sides in this case have assumed
that nothing was available from either carrier by way of a defense. We will also operate on that
assumption.


The insured initially requested only Stage 1 Primary Insurer to provide it a defense of the
underlying suit. (The request was made in late September 2002.) However, after the Stage 1
Primary Insurer accepted the request for a defense under a reservation of rights, and hired a firm
to defend the insured, the *991  newly hired defense counsel then requested a defense from Stage
4 Primary Insurer. The request for a defense, however, was routed through the insured's third party
claims administrator. In April 2003 the third party claims administrator took the position, on the
insured's behalf, that it “elect [ed]” not to trigger the Stage 4 Primary Insurer's policies, at least
in part because the Stage 4 Primary Insurer's policies had a $25,000 self-insured retention. (The
mechanics of the self-insured retention are discussed in part III below, when we set forth the policy
language bearing on this case.)


However, in June 2003—just a few months after the insured's (at least putative) election not
to trigger Stage 4 Primary Insurer's policies, the Stage 1 Primary Insurer notified the insured
that, because of numerous other claims against the insured, its policies were nearing exhaustion.
In response, the insured reiterated its position that it elected not to trigger the Stage 4 Primary
Insurer's policies, and requested its defense attorney to “tender the defense and indemnity” to
Transportation, which we will refer to as the Stage 1 Umbrella Insurer. The Stage 1 Umbrella
Insurer quickly declined the tender on the ground that the Stage 4 Primary Insurer's policies had
not yet exhausted.


The Stage 1 Primary Insurer's exhaustion formally occurred on December 30, 2003. Along with
the exhaustion came a formal notification to the insured that the Stage 1 Primary Insurer's defense
was being entirely withdrawn. The insured then assumed its own defense, and, at some point in
2005, reached a settlement with the developer. The settlement was presumably $60,000 or less, to
which the Stage 4 primary insurer contributed.
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This coverage litigation between the insured and the Stage 1 Umbrella Insurer ensued, the insured's
theory being that the Stage 1 Umbrella Insurer had a duty to “drop down” and defend (and if
necessary indemnify) the insured once the Stage 1 Primary Insurer's limits were exhausted. After
an expedited court trial based on stipulated facts and exhibits, the trial court ruled that because
there was still “primary coverage available” to the insured in the form of the Stage 4 Primary
Insurer's policies, the Stage 1 Umbrella Insurer was not obligated to provide a defense.


**813  III. THE POLICIES 8


8 Since there is no issue as to notice or emphasis, in quoting policy language we will change
any words in all capitals to normal capitalization.


A. The Stage 4 Primary Insurer


Whatever else the Stage 4 Primary Insurer's policies provide, they provide no coverage for
“occurrences” not within the Stage 4 Primary Insurer's policy *992  period, here from March
1, 2001 through March 1, 2003. The policy language is: “This insurance applies to ... ‘property
damage’ only if: [¶] ... [¶] (2) The ... ‘property damage’ occurs during the ‘policy period’.”


The Stage 4 Primary Insurer's policies were also clearly commercial general liability (“CGL”)
policies, a fact also stipulated to by the parties. That is, the policies contained a typical CGL
insuring clause. 9  Accordingly, the premiums for the two Stage 4 were costly, respectively
$315,000 and $356,500 for the two successive policies.


9 “We will pay those sums that the insured becomes legally obligated to pay as ‘damages'
because of ‘bodily injury’ and ‘property damage’ to which this insurance applies. We will
have the right and duty to defend the insured against any ‘suit’ seeking those ‘damages,’
and we will pay all ‘covered expenses' we incur with respect to such ‘suit,’ up to the up to
the limits of insurance.... [¶] This insurance applies to ‘bodily injury’ and ‘property damage’
only if: [¶] (1) The ‘bodily injury’ or ‘property damage’ is caused by an ‘occurrence’ that
takes place in the ‘coverage territory’; and [¶] (2) The ‘bodily injury’ or ‘property damage’
occurs during the ‘policy period.’ ”


And, by the same token, the policies were also clear—in their “other insurance” clauses—that
they were “primary” policies. Here is the language: “If other valid and collectible insurance is
available to the insured for a loss we cover under Coverage A or B of this policy, our obligations
are limited as follows: [¶] a. Primary Insurance [¶] This insurance is primary except when there is
other insurance applying on a primary basis. Then b. below applies. [¶] b. Excess Insurance [¶]
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This insurance is excess over any of the other insurance, whether primary, excess, contingent or
on any other basis. [¶] When this insurance is excess, we will have no duty to defend any claim
or ‘suit’ that any other insurer has a duty to defend. If no other insurer defends, we will undertake
to do so, but we will be entitled to the insured's rights against all those other insurers. [¶] When
this insurance is excess over other insurance, we will pay only our share of the amount of the loss,
if any, that exceeds the sum of [¶] (1) The total amount that all such other insurance would pay
for the loss in the absence of this insurance; and [¶] (2) The total of all deductible and self-insured
amounts under any other insurance.” (Italics added.)


As to the self-insured retention endorsement, it began with language that “This endorsement
modifies insurance provided under the: Commercial General Liability Coverage Part,” then
provided a schedule showing that the retention was $25,000 “Per Occurrence,” but “$ N/A Per
Claim” and “Aggregate $ N/A.” The insured was also required to notify the insurer if there was
“potential penetration” of the retention at “50 % of self insured retention.”


*993  The text that followed the schedule was clear that the insured was responsible for defense
costs, as well as indemnity costs, up to the retention amount of $25,000 (hence it was truly a “self-
insured retention” as distinct from a “deductible” 10 ). The “Self Insured Retention Endorsement
(Defense Costs Included)” began **814  with a schedule listing $25,000 “Per Occurrence” as the
self-insured retention amount, and underneath the schedule provided: “If a Per Occurrence ‘self
insured retention’ amount is shown in the Schedule of this endorsement, you shall be responsible
for payment of all damages and ‘defense costs' for each ‘occurrence’ or offense, until you have paid
‘self insured retention’ amounts and ‘defense costs' equal to the Per Occurrence amount shown in
the Schedule, subject to the provisions of A. 3. below, if applicable. [A.3 below involved aggregate
self-insured retention, which, on this insured's schedule, was specifically not applicable.] The Per
Occurrence amount is the most you will pay for ‘self insured retention’ amounts and ‘defense costs'
arising out of any one ‘occurrence’ or offense, regardless of the number of persons or organizations
making claims or bringing suits because of the ‘occurrence’ or offense.” Thus, after the $25,000
was exhausted, the Stage 4 Primary Insurer was obligated to defend.


10 General Star Nat. Ins. Corp. v. World Oil Co. (C.D.Cal.1997) 973 F.Supp. 943, 949, has
noted that while there “is no dispositive case law differentiating deductibles from SIRs,”
a deductible “usually relates only to the damages sustained by the insured, not to defense
costs” where a “SIR is generally a specific amount of loss that is not covered by the policy
but instead must be borne by the insured.” (Id. at pp. 948–949.)


One of the facts to which the parties stipulated was that the insured's defense costs in the underlying
suit “currently exceeds $25,000.”
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B. The Stage 1 Umbrella Insurer


There is no argument that the Stage 1 Umbrella's Insurer's policies were “primary” policies. They
weren't. In comparison with the $315,000 annual premiums paid by the insured for the State 4
Primary Insurer's policy, the cost of the two Stage 1 Umbrella Insurer's policies was (even for the
mid–1990's) a relatively cheap $20,067 and $27,389 a year respectively for the years 1995 and
1996.


The Stage 1 Umbrella Insurer's policies had an “Other Insurance” clause which makes its insurance
excess over any unexhausted primary policies otherwise providing coverage to the insured,
regardless of whether they are listed on the umbrella carrier's schedule of underlying insurance.
Here is the entire “other insurance” clause from the policy: “Whenever you are covered by other:
[¶] a. primary [¶] b. excess; or c. excess-contingent [¶] insurance *994  not scheduled on this
policy as ‘scheduled underlying insurance’, this policy shall apply only in excess of, and will
not contribute with, such other insurance. This policy shall not be subject to terms, conditions or
limitations of other insurance. In the event of payment under this policy where you are covered
by such other insurance, we shall be subrogated to all of your rights of recovery against such
other insurance and you shall execute and deliver instruments and papers, including assignment
of rights, and do what is necessary to secure such rights.”


The Stage 1 Primary Insurer was indeed listed on the schedule of underlying insurance in the two
policies in the record.


Another section of the policies dealt with “Defense Payment and Related Duties” which further
bore on the issue of the policies' interactions with other policies. We will call this clause the
“defense clause” because it fastened an obligation onto the insurer given the circumstance of
exhaustion by all primary insurers. The defense clause read in pertinent part: “1. If a claim or ‘suit’
alleges damages covered by underlying policies and the obligation of all ‘underlying insurers'
either to: [¶] a. investigate and defend the insured; or [¶] b. pay the costs of such investigation
and defense; [¶] ceases solely through the exhaustion of all underlying limits of liability through
payment of a combination of covered expenses, settlements or judgments **815  for ‘incidents'
taking place during our policy period, then we will either: [¶] a. assume the investigation and
defense of the insured against ‘suits' seeking damages; or [¶] b. if we elect not to assume the
investigation and defense in 1.a. above, we will reimburse the insured for reasonable defense costs
and expenses incurred with our written consent.... [¶] 2. We will investigate and defend ‘suits'
brought against an insured for a claim or ‘suit’ that alleges damages from an ‘incident’ not covered
under: [¶] a. ‘scheduled underlying insurance’; and [¶] b. ‘unscheduled underlying insurance’; [¶]
but which seeks damages arising out of an ‘incident’ otherwise covered by this policy....”







Padilla Construction Co., Inc. v. Transportation Ins. Co., 150 Cal.App.4th 984 (2007)
58 Cal.Rptr.3d 807, 07 Cal. Daily Op. Serv. 5330, 2007 Daily Journal D.A.R. 6803


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 12


The Stage 1 Umbrella Insurer's policies also defined “underlying insurer” this way: “ ‘Underlying
insurer’ means an insurer whose policy covers an ‘incident’ also covered by this policy but does
not include insurers whose policies were purchased specifically to be in excess of this policy. It
includes all insurers providing: [¶] a. ‘unscheduled underlying insurance’; and [¶] b. ‘scheduled
underlying insurance.’ ”


The policies further defined “Unscheduled underlying insurance” this way: “a. ‘Unscheduled
underlying insurance’ means insurance policies available to *995  an insured, whether: [¶] (1)
primary; [¶] (2) excess; [¶] (3) excess-contingent; or [¶] (4) otherwise; [¶] except the policies
listed in the Schedule of Underlying Insurance. [¶] b. ‘Unscheduled underlying insurance’ does
not include insurance purchased specifically to be in excess of this policy.”


IV. ANALYSIS


A. The Policy Period Problem


[3]  The main focus of the insured's briefing involves the logical implications of the “policy
period” language in the Stage 4 Primary Insurer's policy. Here is the logic:


(1) The underlying case involved “continuing” property damage that spanned the policy periods
of four insurers, from 1995 to at least the time of the lawsuit in 2002.


(2) There is no question that the Stage 4 Primary Insurer's policies do not cover liability for property
damage outside its policy period, i.e., the period before March 1, 2001 (which, we might add,
constitutes the lion's share of the time on the risk).


(3) By definition, the continuing loss encompassed a period clearly not covered by any of the
Stage 4 Primary Insurer's policies (i.e., all the damage for which the insured was alleged to be
responsible that occurred before the State 4 Primary Insurer came on the risk).


(4) Therefore, there was—given the insolvencies of the Stage 2 and 3 Primary Insurers and the
exhaustion of the Stage 1 Primary Insurer's policies—no coverage at all for whatever quantum of
property damage or (to use Justice Baxter's phrase from Montrose II ) “increment of harm” 11  that
might be ascribed to the loss period prior to March 1, 2001, when the Stage 4 Primary Insurer
came on the risk.


11 See footnote 4 ante.
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(5) Therefore, there was thus at least some damage for which the insured was being sued that was
not even potentially covered by the Stage 4 Primary Insurer's policy.


(6) And, since there was no coverage at all for that increment of harm, it follows that the Stage 1
Umbrella Insurer's other insurance exclusion was not implicated: There was—to track the language
of that clause—no “other primary insurance” to cover those increments of harm.


**816  *996  (7) Ergo, the Stage 1 Umbrella Insurer was obligated to drop down and defend the
underlying suit.


The insured's argument is not without considerable force. No court could, in good conscience given
the unambiguous language of the Stage 4 Primary Insurer's “policy period” language, say there
was even potential coverage for the insured's liability for property damage that occurred in the
period 1995 through 1996 (the Stage 1 Umbrella Insurer's period), or, for that matter, any property
damage that occurred prior to March 1, 2001.


[4]  [5]  [6]  But there is a core flaw in the logic. It confuses the obligation of the Stage 4 Primary
Insurer to indemnify—which is indeed limited only to that increment of harm after March 1, 2001
—with the obligation of the Stage 4 Primary Insurer to defend a suit that includes an increment
of harm after March 1, 2001. If the Stage 4 Primary Insurer had any defense duty at all to defend
the underlying lawsuit against the insured—say, because of the potential for coverage raised by
post-March 1, 2001 damage—then it had a duty to defend the entirety of that underlying lawsuit,
including that portion of the underlying lawsuit asserting claims for damage occurring before
March 1, 2001. As the Supreme Court explained in Buss v. Superior Court, supra, 16 Cal.4th at
page 49, 65 Cal.Rptr.2d 366, 939 P.2d 766, an insurer must defend an entire action when there is at
least one claim that is potentially covered—including the balance of the action, which may press
claims that are not even potentially covered. 12


12 “To defend meaningfully, the insurer must defend immediately. [Citation.] To defend
immediately, it must defend entirely. It cannot parse the claims, dividing those that are at least
potentially covered from those that are not.” (Buss, supra, 16 Cal.4th at p. 49, 65 Cal.Rptr.2d
366, 939 P.2d 766.)


To be sure, the Buss case involved an underlying “mixed action,” which included claims
both potentially and not potentially covered, and therefore the insurer had a duty to defend
“entirely.” (Accord, Horace Mann. Ins. Co. v. Barbara B. (1993) 4 Cal.4th 1076, 1084, 17
Cal.Rptr.2d 210, 846 P.2d 792 [“Since an insurer has a duty to defend the entire third party action
if any claim encompassed within it potentially may be covered (absent allocation, as noted above),
the mere fact that Horace Mann could not indemnify Lee for the molestation did not eliminate
its duty to defend other, possibly covered claims.”]; Presley Homes, Inc. v. American States Ins.
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Co. (2001) 90 Cal.App.4th 571, 577, 108 Cal.Rptr.2d 686 [complete defense required even though
framing issues involving work of additional insureds could be easily paid for separately].)


However, after Buss, our high court decided *997  Aerojet–General Corp. v. Transport Indemnity
Co. (1997) 17 Cal.4th 38, 70 Cal.Rptr.2d 118, 948 P.2d 909, which did involve damage stretched
across policy periods, and Aerojet–General held that one insurer's duty to defend extended to
underlying actions where damage putatively occurred during some other insurer's policy period.
(See id. at pp. 71–72, 70 Cal.Rptr.2d 118, 948 P.2d 909.)


Yet there is one more wrinkle to the problem. In articulating the principle as to time, as distinct
from covered claims, the Aerojet–General court framed the rule as to an insurer's duty to defend an
action alleging continuous damage extending beyond its policy period in terms of time forward,
not time past.


The relevant passages are worth quoting in the text here, because it shows that the high court was
choosing its words carefully, so as to keep the issue open for another day: “Generally, the insurers
assume that their contractual duty to defend is limited **817  to only that part of a ‘mixed’ claim
that comes within a policy period because specified harm may possibly have been caused by an
included occurrence therein. They are wrong. As explained above, the duty to defend embraces
all the parts of such a claim in which some harm may possibly have resulted, whether within the
policy period or beyond. [¶] ... It bears repeating: If specified harm may possibly have been caused
by an included occurrence and may possibly have resulted, at least in part within the policy period,
the duty to defend perdures to all points of time at which some such harm may possibly have
resulted thereafter. ... Its [Transport Insurance's] duty to defend was triggered when specified harm
was possibly caused by an included occurrence, because at least some such harm may possibly
have resulted within the policy period in the first year. It extended to all specified harm that was
possibly caused by an included occurrence, even if some such harm may possibly have resulted
beyond the policy period in the succeeding 29 years.” (Aerojet–General Corp., supra, 17 Cal.4th
at pp. 71, 72–73, 75, 70 Cal.Rptr.2d 118, 948 P.2d 909, italics added.)


To give an example: If Insurer A's policy period extended from, say, 1970 to 1973, and there was an
action against its insured alleging continuous property damage that took place over the years 1971
through 1986, Insurer A would have a duty to defend the entire action. (Assuming, of course, that
there was not some other basis that would relieve Insurer A of its duty to defend even for damages
that were alleged to have occurred in the period 1970 through 1973.) Our case, by contrast, is like
one where the action against the insured alleged continuous property damage that took place in
the period 1966 through 1971. Does this twist make a difference?
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While we don't have a Supreme Court case on point, a couple of decisions of the Court of Appeal
indicate that the requirement to defend “entirely” *998  extends even to underlying actions where
the continuous property damage happens before the policy period.


First there is an observation from Haskel, Inc. v. Superior Court (1995) 33 Cal.App.4th 963, 39
Cal.Rptr.2d 520. There, an insurer's unilateral attempt to only pay for a 13 percent share of a total
defense burden—the 13 percent being calculated as that insurer's pro rata share of its time on
the risk of a continuing loss—was treated as the functional equivalent of a total denial and also
rejected. (Id. at p. 976, fn. 9, 39 Cal.Rptr.2d 520.) The court observed that Barbara B. meant that
once there was “any defense burden” at all, that burden must be “fully borne,” with “allocations
of that burden among other responsible parties to be determined later.” (Ibid.)


Second, and more directly on point, is State of California v. Pacific Indemnity Co. (1998) 63
Cal.App.4th 1535, 1545–1548, 75 Cal.Rptr.2d 69, which rejected the notion of restricting an
insurer's defense obligation to just an amount pro rated based on its time on the risk. The State
of California v. Pacific Indemnity case is particularly instructive in regards to the case before us
because it involved allegations of underlying continuing damage that continued on for 43 years—
1947 until 1990. 13  The insured had elected to “ ‘self-insure’ ” for all but one of the 43 years of
continuing damage, and that year was September 1963 through September 1964—that is, about
16 years of continuing property damage had elapsed before the insurer's **818  policy period
(making it similar to the present case in that respect). But it made no difference. The insurer may
have been on the risk for one year but it was required to provide the entire defense.


13 Ironically, the underlying suit began when the insured filed an action based on the discharge
of pollutants, but the insured soon found itself a cross-defendant when various defendants
sued it for contribution for the same continuing damage.


Here is the key passage from State of California v. Pacific Indemnity: “The comprehensive
general liability insurance policy in this case covered property damage, and Pacific Indemnity
does not dispute that at least some of the claims were potentially covered. This triggered Pacific
Indemnity's contractual duty to defend claims potentially covered. (Buss, supra, 16 Cal.4th at p.
46, 65 Cal.Rptr.2d 366, 939 P.2d 766.) Its prophylactic duty required it to defend the entire action,
even if not all claims were potentially covered. (Id. at pp. 48–49, 65 Cal.Rptr.2d 366, 939 P.2d 766,
italics in original.) Pacific Indemnity's argument that its duty to defend should be apportioned with
its insured based on the one year of its coverage is contrary to California law.” (State of California
v. Pacific Indemnity Co., supra, 63 Cal.App.4th at p. 1548, 75 Cal.Rptr.2d 69.)


*999  We see nothing in State of California v. Pacific Indemnity (or the Haskel observation) to
justify departing from the rule they articulate (or at least adumbrate). The main possible conceptual
objection to a common law rule 14  that obligates a defending insurer to defend “entirely,” even
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though there are damages not even potentially covered because they occurred prior to the policy
period, is the loss-in-progress rule (see Ins.Code, § 22). There is a discussion of the loss-in-progress
rule in Montrose II, supra, 10 Cal.4th at pages 689 through 693, 42 Cal.Rptr.2d 324, 913 P.2d 878,
and that discussion (relying on section 250 of the Insurance Code) makes it clear that it is enough
that the damage be unknown, as distinct from already existent but unknown. 15


14 One must keep in mind that a key part of the rationale in Buss was that the requirement to
defend entirely was “law-imposed” as distinct from “contract-imposed.” (See Buss, supra,
16 Cal.4th at pp. 48–49, 65 Cal.Rptr.2d 366, 939 P.2d 766.)


15 Thus answering Bishop Berkeley's famous conundrum concerning falling trees, forests and
sound, in the negative, at least in the context of insurance law.


Indeed, the facts of Montrose II apply at least equally to the case before us, if not a fortiori. There,
the insured even received a potentially responsible person letter from the EPA indicating that the
insured might be held liable for cleanup costs before the inception of the insurer's policy (Montrose
II, supra, 10 Cal.4th at p. 690, 42 Cal.Rptr.2d 324, 913 P.2d 878), and that fact still did not “bar
potential coverage, or relieve [the insurer] of its duty to defend” under the policies it had issued (id.
at p. 693, 42 Cal.Rptr.2d 324, 913 P.2d 878). In the present case, there has been no assertion that
the insured had any knowledge at all of the underlying lawsuit that would be filed in June 2002,
much less a letter from a public agency telling it that it could be sued as a “responsible party.”


The Montrose II court also noted that since the insurer's policies “did not purport to cover damage
or injury that occurred prior to the time those policies went into effect” (Montrose II, supra, 10
Cal.4th at p. 691, 42 Cal.Rptr.2d 324, 913 P.2d 878), the “existence and extent” of “prospective
injuries were clearly unknown and contingent” from the insured's viewpoint at the time it first
purchased its policies from the insurer. (Ibid.) The same thing could be said in the case before us:
The existence and extent of the post-March 2001 damages were readily “unknown and contingent”
from the insured's viewpoint at the time it purchased the policies from the Stage 4 Primary Insurer.


**819  We need only add, by way of strengthening our resolve to follow State of California v.
Pacific Indemnity, that Buss has already solved the essential problem of the potential for inequity
when a common law duty to defend entirely collides with contract language clearly precluding
any coverage for property damage outside of the policy period (and doubly so for any property
*1000  damage occurring before the policy period). The inequity arises because the law gives the
insured something the insured didn't pay for—a defense of claims never even potentially covered.
(See Buss, supra, 16 Cal.4th at p. 48, 65 Cal.Rptr.2d 366, 939 P.2d 766.) The solution, said the
Buss court, is allowing the insurer's right to seek reimbursement if the insured is willing to run the
necessary gauntlet of preservation of that right.
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(This is not an insurer-seeking-reimbursement-from-the-insured case, so we need not detail just
exactly might be required for a successful insurer reimbursement action here. Thus we do not
comment on any potential Buss action brought by the Stage 4 Primary Insurer against the
insured for reimbursement for money spent defending damage claims that were never even
potentially covered. Nor do we comment on the ensuing question of whether, in such a hypothetical
reimbursement action, the insured might have a valid claim for indemnity or reimbursement from
the Stage 1 Umbrella Insurer. 16 )


16 On the other hand, by holding that the Stage 4 Primary Insurer had a duty to defend the
underlying suit and its policy had to be exhausted before the Stage 1 Umbrella Insurer had
to drop down and defend that suit, we probably are saying something about a “hypothetical”
equitable contribution action by the Stage 4 Primary Insurer against the Stage 1 Umbrella
Insurer. Then again, come to think of it, this case would merely be stealth contribution
litigation by other means if it turned out that the Stage 4 Primary Insurer was really paying
to press this action against the State 1 Umbrella Insurer—after all, the insured received a
proper defense from the Stage 4 Primary Insurer—but that's only speculation on this record.


Buss made clear that the insurer can seek reimbursement for money spent on claims never even
potentially covered, and we see no reason the same rule should not apply for money spent on
damages never even potentially covered (assuming, for sake of argument, that defense costs for
such damages could be segregated out). Both never-even-potentially-covered claims and never-
even-potentially-covered damages are equally uncovered. The insurer's duty to defend the entirety
of a lawsuit including such claims or damages is equally a matter of a “prophylactic” common law
rule aimed at protecting the insured because the insured is entitled to an immediate and meaningful
defense. (Buss, supra, 16 Cal.4th at p. 49, 65 Cal.Rptr.2d 366, 939 P.2d 766.)


All of which is by way of saying that there was indeed primary insurance available to the insured
as regards the defense of the underlying suit from the Stage 4 Primary Insurer, even though there
was an increment of harm claimed in the suit that was not even potentially covered by the Stage 4
Primary Insurer's policy. There being such primary insurance available, there would be no defense
obligation triggered by the Stage 1 Umbrella Insurer's “defense” clause, while its “other insurance”
affirmatively relieved it of any obligation to defend.


*1001  B. The Self–Insured Retention Problem


[7]  The $25,000 self-insured retention in the Stage 4 Primary Insurer's policy, however, presents
conceptually a somewhat more difficult problem as to the obligations of the Stage 1 Umbrella
Insurer under the circumstances of this case. Consider the following syllogism:
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**820  (1) We know, from Aerojet–General, that self-insurance is not “insurance.” (See Aerojet–
General, supra, 17 Cal.4th at p. 72, fn. 20, 70 Cal.Rptr.2d 118, 948 P.2d 909.) 17  And while
Aerojet–General cautioned readers that nothing it was saying was “contrary” to the rule that “an
‘excess insurer’ does not have a duty to defend an insured until ‘primary insurance’ in the form of
a so-called ‘self-insured retention’ is exhausted” (id. at pp. 72–73, fn. 21, 70 Cal.Rptr.2d 118, 948
P.2d 909), the two appellate cases that the court cited for that proposition, Nabisco, Inc. v. Transport
Indemnity Co. (1983) 143 Cal.App.3d 831, 192 Cal.Rptr. 207 and City of Oxnard v. Twin City Fire
Insurance Co. (1995) 37 Cal.App.4th 1072, 44 Cal.Rptr.2d 177, are distinguishable from the case
before us. 18  No case has *1002  yet held that an excess insurer with an “other insurance” clause
that does not include a specific reference to self-insurance has no duty to drop down until the self-
insured retention and any primary insurance overlying that self-insured retention is exhausted.


17 For the eight-year period 1976 through 1984, the insured in Aerojet–General had what were
are known as “fronting” policies, which really appear to be form of suretyship or bonding
rather than insurance. Fronting policies of the kind described in Aerojet–General guarantee
that the claims of injured third parties with the insured being liable to the fronting insurer
for reimbursement of anything it might pay out by way of both indemnification and defense.
(See Aerojet–General, supra, 17 Cal.4th at pp. 49–50 & fn. 3, 70 Cal.Rptr.2d 118, 948 P.2d
909; see also Columbia Casualty Co. v. Northwestern Nat. Ins. Co. (1991) 231 Cal.App.3d
457, 471, 282 Cal.Rptr. 389 [observing that a “ ‘fronting policy’ ” is “a policy which does
not indemnify the insured but which is issued to satisfy financial responsible laws of various
states by guaranteeing to third persons who are injured that their claims ... will be paid”
and further describing such a policy as “a surety instrument.”].) One of the major points of
the Aerojet–General opinion is that the eight-year period of fronting policies did not make
the insured liable to its various primary insurers for contribution to its own defense. As the
court put it in the cited footnote, “In a strict sense, ‘self-insurance’ is a ‘misnomer’.... If
insurance requires an undertaking by one to indemnify another, it cannot be satisfied by a
self-contradictory undertaking by one to indemnify oneself.” (Aerojet–General, supra, 17
Cal.4th at p. 72, fn. 20, 70 Cal.Rptr.2d 118, 948 P.2d 909, original italics.) (Not all justices of
the Aerojet–General court agreed, however. (See Aerojet–General, supra, 17 Cal.4th at p. 89,
70 Cal.Rptr.2d 118, 948 P.2d 909 (conc. & dis. opn. of Chin, J.) [“By adopting this insurance
plan, Aerojet made a deliberate decision to assume its own defense costs in exchange for a
reduction in premium costs. Indeed, during the eight-year period Aerojet contracted to pay
its own defense costs, it was, in essence, acting as its own insurer for that purpose].))


18 In Nabisco, there was a primary policy which expressly made its coverage excess “if ‘there
is other insurance or self-insurance.’ ” (Nabisco, supra, 143 Cal.App.3d at p. 834, 192
Cal.Rptr. 207, italics added.) The court rejected the idea that the reference to “self-insurance”
created an ambiguity obligating the policy to otherwise defend or indemnify. The court said:
“Nabisco cannot seriously claim it had a reasonable expectation of general coverage under
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the Transport policy [with the excess to ‘self-insurance’ clause]. It made a risk management
decision not to buy coverage for the first $50,000.” (Id. at p. 836, 192 Cal.Rptr. 207.) Here,
however, the Stage 1 Umbrella Insurer's other insurance contains no reference to “self-
insurance,” only three kinds of “insurance.”
The City of Oxnard case did not involve excess or umbrella policies as such—that is, the two
policies at issue there weren't resting on top of a primary policy. Rather, they were resting
on top of a specific self-insured retention, and were excess in the sense that “coverage was
only available after Oxnard [the insured] became legally obligated for a loss in excess of its
retained limit or SIR.” (City of Oxnard, supra, 37 Cal.App.4th at p. 1075, 44 Cal.Rptr.2d
177.) The appellate court simply held there was no duty to defend or indemnify where
the self-insured retention was not exceeded, even though the underlying action had the
“potential” to exceed the limit. (See id. at p. 1075–1075, 44 Cal.Rptr.2d 177.)


**821  (2) The “other insurance” clause of the Stage 1 Umbrella Insurer's policy operates, by its
terms, only when there is other “insurance.” (“Whenever you are covered by other: ... insurance
not scheduled on this policy as ‘scheduled underlying insurance’, this policy shall apply only in
excess....” (Italics added.).)


(3) From the viewpoint of the insured, the Stage 4 Primary Insurer's self-insured retention clause
did not provide for a “first-dollar” defense obligation. That is, the Stage 4 Primary Insurer was not
responsible for anything until the $25,000 retention was reached (indeed, the schedule required
the insured to warn the insurer when expenses reached the half-way mark). In other words, for the
first $25,000, the insured really had no “insurance” from the Stage 4 Primary Insurer. 19


19 A point emphasized by the result in the City of Oxnard case, and which also distinguishes
the case before us from Montgomery Ward & Company v. Imperial Casualty and Indemnity
Company (2000) 81 Cal.App.4th 356, 97 Cal.Rptr.2d 44. There, to be true, the court held that
a particular primary insurer—which in this case would be the analog of the Stage 4 Primary
Insurer—did indeed have a duty to defend even though there was a self-insured retention.
But—that particular primary insurer's policy apparently contemplated a “first dollar” defense
obligation despite the self-insured retention, which is not the case with the Stage 4 Primary
Insurer here.


(4) Since the insured had no other “insurance” for the first $25,000 of the claim against it, the
Stage 1 Umbrella Insurer's “other insurance” clause could not operate to make it excess of the
Stage 4 Primary Insurer at least as to that amount. It was obligated to defend with dollar one—
there being, after all, no “other insurance” to pay dollars one through twenty-five thousand. 20
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20 In supplemental briefing, the insured describes the possibility of an excess drop down for
the limited space of zero to $25,000 (because “there is no other primary insurance at that
level”) as a “fallback argument.”


*1003  The flaw in this logic is the assumption that the self-insured retention can be meaningfully
separated from the Stage 4 Primary Insurer's policy, of which it is a creature, for purposes of
the Stage 1 Umbrella Insurer's “other insurance” clause. In classic insurance law terms, treating
the self-insured retention as a separate entity from the Stage 4 Primary Insurer's policy defeats
the reasonable expectations of all the parties, including the insured. It obliterates the distinction
between primary and excess insurance.


We first off note the temporal anomaly that such parsing creates. An earlier excess insurer would
have a duty to “drop down” and defend a claim “beneath” the coverage of a later primary. That's
counterintuitive, to say the least.


We have already noted the great disparity in the premiums charged by the Stage 4 Primary Insurer
and the Stage 1 Umbrella Insurer. The yearly premiums charged by the former were no less
than 12 to 15 times the yearly premiums charged by the latter. A primary policy imposes on
an insurer a “primary duty of defense” while an excess (or “secondary” or “umbrella”) policy
attaches only after primary coverage has been exhausted; hence the latter is cheaper. (Olympic Ins.
Co. v. Employers Surplus Lines Ins. Co. (1981) 126 Cal.App.3d 593, 597–598 & 598, fn. 2, 178
Cal.Rptr. 908; see also Signal Companies, Inc. v. Harbor Ins. Co. (1980) 27 Cal.3d 359, 365, 165
Cal.Rptr. 799, 612 P.2d 889 [noting premium differences between excess and primary coverages].)
A primary policy can fund a long war of attrition. By contrast, defense obligations of an excess
policy is far less likely to be triggered, and that improbability is reflected in a cheaper premium.


**822  But even more fundamentally bearing on the reasonable expectations of the parties,
treating a self-insured retention lying “beneath” a primary policy as a period of “non-insurance”
for purposes of whether an earlier excess policy is triggered in a continuing loss scenario is to
ignore the terms and expectations of the “overlying” primary policy.


The self-insured retention was part and parcel of the Stage 4 Primary Insurer's policies. As alluded
to above, the self-insured retention is itself a creature of the primary policy. The Stage 4 Primary
Insurer's policy announced that it was, under normal circumstances, a primary policy and would
interact with other policies as a primary policy (“This insurance is primary except when there is
other insurance applying on a primary basis ” (Italics added)). Further, the self-insured retention
endorsement was, by its terms, a modification of what would otherwise be covered under the
primary policy. (“This endorsement modifies insurance provided under the: Commercial *1004
General Liability Coverage Part.” (Italics added.)) The linkage between the primary insurance and
the endorsement meant that it was not a case of the Stage 4 Primary Insurer's coverage springing to
life, fully born, at the $25,000 level. In the same vein, the Stage 4 Primary Insurer retained the right
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to step in and settle litigation within the retention. (See New Hampshire Ins. Co. v. Ridout Roofing
Co. (1998) 68 Cal.App.4th 495, 507, 80 Cal.Rptr.2d 286 [allowing primary insurer to settle a case
within a deductible because “Any other rule would mean that the insurer, while required to defend
the claims because of ‘potential’ coverage, must do so without being able to rely upon the policy's
express settlement provisions.”].)


If the insured wanted to go without any insurance post-March 2001 (we will avoid the “misnomer”
of “self-insure”), the insured could simply have “gone bare” and not purchased any, primary or
otherwise. Such a decision, of course, would have exposed the insured's own assets to claims that
otherwise might have been insured against except in cases of continuing loss, but that would be in
accord with the essential deal between it and the excess insurer (in light of the rule articulated in
Montrose II ): If the insured was truly bare and a claim was otherwise potentially covered by the
excess policy, the excess would drop down and cover it. Then again, the Stage 1 Umbrella Insurer
had essentially bet, back in 1995 and 1996, that the insured would not make any such decision
precisely because it would mean exposure of the insured's own assets to most claims, even if the
odd continuous damage claim might entail a defense obligation on its part. 21


21 A corollary to the point that the self-insured retention is part and parcel of the later primary
insurer's policy is that the danger of an insured being able to “game” coverage from an
earlier excess insurer by the simple expedient of having an SIR in a later primary policy
is eliminated. The basic need of the insured to obtain a primary policy for most risks
(which, after all, are of a non-continuous nature) means that excess insurer could reasonably
anticipate that the insured would continue to obtain primary coverage in the future. If the
insured really wanted to “game” coverage from an earlier excess insurer, it would have to
brave a multitude of other risks.


In sum, Aerojet–General's statement that: “an ‘excess insurer’ does not have a duty to defend
an insured until ‘primary insurance’ in the form of a so-called ‘self-insured retention’ is
exhausted” (Aerojet–General, supra, 17 Cal.4th at pp. 72–73, fn. 21, 70 Cal.Rptr.2d 118, 948 P.2d
909) applies here. The statement obtains with just as much force even if the excess insurer's “other
insurance” clause does not contain a direct reference to “self-insurance” **823  (cf. Nabisco,
supra, 143 Cal.App.3d at p. 834, 192 Cal.Rptr. 207).


*1005  V. DISPOSITION


The judgment is affirmed. Respondent is to recover its costs on appeal.
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RYLAARSDAM and FYBEL, JJ., concur.


All Citations


150 Cal.App.4th 984, 58 Cal.Rptr.3d 807, 07 Cal. Daily Op. Serv. 5330, 2007 Daily Journal D.A.R.
6803


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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126 Ohio St.3d 98
Supreme Court of Ohio.


PENNSYLVANIA GENERAL INSURANCE COMPANY, Appellee,
v.


PARK–OHIO INDUSTRIES; Nationwide Insurance Company et al., Appellants.


No. 2009–0104
|


Submitted Dec. 2, 2009.
|


Decided June 22, 2010.


Synopsis
Background: Liability insurer filed declaratory judgment action against insured's other insurers,
seeking equitable contribution for settlement and defense costs in connection with underlying
asbestos-exposure tort claim against insured. Following bench trial on stipulated facts, the Court
of Common Pleas, Cuyahoga County, No. CV-546323, entered judgment for defendant insurers.
Plaintiff insurer appealed. The Court of Appeals, 179 Ohio App.3d 385, 2008-Ohio-5991, 902
N.E.2d 53, reversed and remanded.


[Holding:] After accepting defendant insurers' discretionary appeal, the Supreme Court,
Lanzinger, J., held that plaintiff insurer was entitled to contribution from defendant insurers.


Affirmed.


Lundberg Stratton, J., filed an opinion concurring in part and dissenting in part.


Procedural Posture(s): On Appeal.


West Headnotes (9)


[1] Insurance Prejudice to insurer
Insurance Contribution Among Insurers
Nontargeted liability insurers were not prejudiced by two-and-a-half year delay between
time underlying lawsuit was filed against insured on asbestos-related claim and time of
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receiving notice of claim from targeted insurer to which insured had obtained a defense
of claim and settlement of claim for $1 million, and thus targeted insurer was entitled
to contribution from nontargeted insurers; terms of settlement were reasonable, since
juries had awarded between $3 million and $5 million on similar claims, and targeted
insurer gave nontargeted insurers notice of the claim within two months of learning of the
existence of nontargeted insurers' policies covering claim.


3 Cases that cite this headnote


[2] Insurance Proration and Allocation
Insurance Contribution Among Insurers
When a progressive injury triggers claims for coverage under multiple primary insurance
policies, the “all-sums approach” allows an insured to seek full coverage for its claims from
any single policy, up to that policy's coverage limits, out of the group of policies that has
been triggered; the insured selects one insurer, the targeted insurer, from which insured is
able to obtain a defense to the action and full coverage for any eventual judgment, and the
targeted insurer is then able to file a later action against any other insurers, the nontargeted
insurers, to obtain contribution.


8 Cases that cite this headnote


[3] Action Nature of action
The all-sums method established in Goodyear Tire & Rubber Co. v. Aetna Cas. & Sur.
Co. for allocation of coverage for claims arising from a progressive injury that triggers
coverage under multiple primary insurance policies is a remedy that is equitable in nature.


[4] Insurance Cooperation
Insurance Providing information in general
Under the all-sums approach for allocating coverage for a progressive injury that triggers
coverage under multiple insurance policies, an insured has a duty to cooperate with the
targeted insurer, the insurer from which insured has obtained a defense; when the targeted
insurer requests information from the insured regarding other policies that may also cover
the claim, the insured has a duty to cooperate by identifying those policies.


[5] Insurance Contribution Among Insurers
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Under the all-sums approach for allocating coverage for a progressive injury that triggers
coverage under multiple insurance policies, after an insured had obtained a defense from
a targeted insurer, if the failure to notify nontargeted insurers pursuant to the relevant
insurance policies results in prejudice to the nontargeted insurers, then the nontargeted
insurers will not be required to contribute to the targeted insurer.


5 Cases that cite this headnote


[6] Insurance Contribution Among Insurers
Under the all-sums approach for allocating coverage for a progressive injury that triggers
coverage under multiple insurance policies, after an insured has obtained a defense from
a targeted insurer, in cases in which the nontargeted insurers have not been prejudiced
by a failure to notify, the equitable nature of the all-sums approach requires that those
nontargeted insurers will still be liable in a contribution action brought by the targeted
insurer.


7 Cases that cite this headnote


[7] Insurance Presumptions
An insured's unreasonable delay in giving notice of a claim is presumed prejudicial to the
insurer absent evidence to the contrary.


2 Cases that cite this headnote


[8] Insurance Proration and Allocation
All-sums approach for allocating coverage for a progressive injury that triggers coverage
under multiple insurance policies was designed to streamline the recovery process for the
insured by permitting the insured to choose one primary targeted insurer with which to
deal during the litigation.


[9] Insurance Contribution Among Insurers
When loss or damage occurs over time and involves multiple insurance-policy periods
and multiple insurers, a claim may be made by the targeted insurer against a nontargeted
insurer with applicable insurance policies for contribution.


1 Cases that cite this headnote
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**802  *98  SYLLABUS OF THE COURT


1. When loss or damage occurs over time and involves multiple insurance-policy periods and
multiple insurers, a claim may be made by the targeted insurer against a nontargeted insurer with
applicable insurance policies for contribution. (Goodyear Tire & Rubber Co. v. Aetna Cas. & Sur.
Co., 95 Ohio St.3d 512, 2002-Ohio-2842, 769 N.E.2d 835, followed.)


2. When the targeted insurer requests information from the insured regarding other policies
that may also cover the claim, the insured has a duty to cooperate with the targeted insurer by
identifying those policies; but failure to timely notify a nontargeted insurer of a pending claim does
not automatically make that insurer's policy inapplicable for contribution to the targeted insurer.
(Goodyear Tire & Rubber Co. v. Aetna Cas. & Sur. Co., 95 Ohio St.3d 512, 2002-Ohio-2842, 769
N.E.2d 835, explained.)


3. Lack of notification to a nontargeted insurer will bar the targeted insurer's claim for contribution
against that nontargeted insurer only if the failure to notify resulted in prejudice to that nontargeted
insurer. (Goodyear Tire & Rubber Co. v. Aetna Cas. & Sur. Co., 95 Ohio St.3d 512, 2002-
Ohio-2842, 769 N.E.2d 835, explained.)
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Frantz Ward, L.L.P., Stephen F. Gladstone, and Brendan M. Gallagher, Cleveland, urging reversal
for amicus curiae Complex Insurance Claims Litigation Association.


Duane Morris, L.L.P., Phillip R. Matthews, and William J. Baron, San Francisco, CA, urging
reversal for amicus curiae Great American Insurance Company.


Thomson Hine, L.L.P., Alan F. Berliner, and Phillip B. Sineneng, Columbus, urging reversal for
amicus curiae The Ohio Insurance Institute.


Opinion


LANZINGER, J.


*99  {¶ 1} This appeal addresses issues regarding the allocation of insurance coverage **803
among multiple insurers in cases in which loss or injury is caused over a period of time
(“progressive injury”) and multiple insurance policies cover that time frame. This court has
adopted an allocation approach known as “all-sums” in Goodyear Tire & Rubber Co. v. Aetna Cas.
& Sur. Co., 95 Ohio St.3d 512, 2002-Ohio-2842, 769 N.E.2d 835. Although the parties ask us to
overrule the case and adopt the competing pro rata approach, we decline to do so in this case.


{¶ 2} We continue to adhere to the all-sums method of allocation adopted in Goodyear, while
emphasizing that the insured has a duty to cooperate with the targeted insurer. Recognizing the
need to clarify Goodyear, we hold that when the targeted insurer requests information regarding
other policies that may cover the claim, the insured has a duty to cooperate by identifying any
such policies. In the event that a nontargeted insurer is not timely notified of a claim, a targeted
insurer's contribution claim against that nontargeted insurer will be barred only if the failure to
notify resulted in prejudice to the nontargeted insurer. Although there was a delay in notification
to the nontargeted insurers in the present case, we affirm the decision of the Eighth District Court
of Appeals because this delay did not result in prejudice to those insurers.


I. Case Background


{¶ 3} George DiStefano filed suit for asbestos-related injuries against Park–Ohio Industries, Inc.
(“Park–Ohio”) and other defendants in the Superior Court of California in March 2002 after being
diagnosed with mesothelioma. In August 2002, Park–Ohio notified one of its insurers, appellee
Pennsylvania General Insurance Company (“Penn General”) of the action, and in September 2002,
Penn General's representative retained attorney Henry Rome to handle the DiStefano litigation.
Park–Ohio settled DiStefano's case the next month, without Penn General's formal consent,
agreeing to pay $1 million in exchange for a full release and dismissal of the lawsuit. After
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reviewing the terms, Penn General's counsel concluded that the $1 million settlement between
Park–Ohio and DiStefano was reasonable for several reasons: In similar mesothelioma cases,
local juries had recently awarded verdicts in the $3–million–to–$5–million range, Park–Ohio's
evaluation report indicated that a conservative verdict in the DiStefano case could reach $5 million
to $6 million, and DiStefano's previous settlement demand had been $3 million. The settlement in
DiStefano's lawsuit against Park–Ohio was finalized in October 2002.


{¶ 4} In September 2003, Park–Ohio filed a complaint for declaratory judgment against Penn
General as its insurer, in the Cuyahoga County Court of Common Pleas, seeking a declaration that
Penn General was obligated to defend Park–Ohio in the DiStefano lawsuit and that Penn General
owed Park–Ohio indemnification for the full amount of the DiStefano settlement, compensatory
damages for *100  damages, attorney fees, expenses, loss, and costs, and punitive damages.
During the litigation, Penn General had paid $250,000 to Park–Ohio as the full per-person bodily-
injury limit of one of the policies at issue in the suit. But not until July 2004 did Park–Ohio's counsel
notify Penn General's counsel that other insurance policies were discovered covering the time
frame in which DiStefano's injuries were alleged to have occurred. Until Park–Ohio as the insured
produced these documents, Penn General had no knowledge of any other comprehensive general
liability insurance coverage available during the dates relevant to the DiStefano case because Park–
Ohio maintained sole control of this information.


**804  {¶ 5} Within two months of discovering the identity of other insurers, Penn General mailed
letters providing notification of the DiStefano claim to appellant Nationwide Insurance Company,
appellant Continental Casualty Company, 1  and Travelers Casualty and Surety Company. Each
notification letter stated that Penn General assumed but wished to confirm that Park–Ohio
had notified the insurer of the DiStefano claims. Penn General also stated that it requested
reimbursement from the insurer for litigation defense and indemnification paid and reserved the
right to file an action for contribution from the insurer. In October 2004, Penn General filed the
present action against Park–Ohio for a declaratory judgment and against Nationwide, Continental,
and Travelers seeking equitable contribution, indemnification, and a declaratory judgment.


1 The conditions section in Continental's policy states: “4. Insured's Duties in the Event of
Occurrence, Claim or Suit: (a) In the event of an occurrence, written notice * * * shall
be given by or for the insured to the company or any of its authorized agents as soon as
practicable. * * * (b) If claim is made or suit is brought against the insured, the insured
shall immediately forward to the company every demand, notice, summons or other process
received by him or his representative. (c) * * * The insured shall not, except at his own cost,
voluntarily make any payment, assume any obligation or incur any expense other than for
first aid to others at the time of accident.” The relevant portions of the insurance policies
issued to Park–Ohio by Nationwide are virtually identical.
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{¶ 6} The earlier suit by Park–Ohio against the targeted insurer, Penn General, was settled
in November 2005. Penn General paid an additional $750,000, which, added to the $250,000
previously paid, totaled $1 million in payments to Park–Ohio and resulted in full payment of the
DiStefano settlement. Soon after that settlement, Penn General also dismissed Park–Ohio from
the present action.


{¶ 7} Nationwide and Continental denied any obligation for contribution. Travelers settled with
Penn General before trial and is no longer a party to the case. After a bench trial, the trial court
found that Nationwide and Continental had no obligation to indemnify or defend Park–Ohio from
the DiStefano claims because Park–Ohio had breached the notification provisions of their policies,
relieving the insurers of the obligation to indemnify or reimburse Penn General for any portion of
the DiStefano settlement because they were “effectively *101  prejudiced.” Furthermore, the trial
court found that Penn General did not take reasonable measures to preserve its contribution rights
and did not notify the two other insurers in a timely and reasonable manner.


{¶ 8} On appeal, Penn General argued that (1) Park–Ohio's failure to comply with contracts to
which Penn General was not a party should not defeat Penn General's contribution claim, (2)
the DiStefano claim was resolved in accordance with its contractual obligations to Park–Ohio,
and (3) because it had complied with Goodyear, the equities of the case favored Penn General's
contribution claim. The nontargeted insurers, Nationwide and Continental, responded that (1) they
owed no coverage to Park–Ohio because their insured failed to provide them with prompt notice
of the DiStefano claim, which was a breach of their contracts, (2) settlement of the claim without
their approval breached the contracts, (3) Penn General's failure to give reasonable notice of the
suit and claim prejudiced their ability to participate in the DiStefano suit, and (4) they shared no
common liability with Penn General and had no liability for contribution.


{¶ 9} The Eighth District Court of Appeals reversed the judgment in favor of the nontargeted
insurers and held that **805  Goodyear controlled and that Penn General was entitled to
contribution from Nationwide and Continental. 179 Ohio App.3d 385, 2008-Ohio-5991, 902
N.E.2d 53. Responding to Nationwide and Continental's argument that contribution is precluded
by Park–Ohio's failure to comply with their insurance policies, the court of appeals noted that this
case is not a contract action and that Penn General's claim sounds in equity. Because the Goodyear
rule does not give Nationwide and Continental a right to participate in the DiStefano litigation, the
appellate court concluded that the insurance companies were not prejudiced by Park–Ohio's failure
to notify them of the claim. The court also held that because Penn General notified Nationwide
and Continental of its intention to seek contribution from them within weeks of learning of Park–
Ohio's other insurers, it did not lose its right to contribution from the nontargeted insurers. The
court of appeals also concluded that the settlement was fair to all parties and that Penn General
appropriately handled the claim.
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{¶ 10} We accepted jurisdiction over the first proposition of law in appellants' discretionary appeal,
which states, “No claim for contribution can be made against a nontargeted insurer pursuant to
Goodyear Tire & Rubber Co. v. Aetna Cas. & Sur. Co., 95 Ohio St.3d 512, 2002-Ohio-2842, 769
N.E.2d 835, unless its policy is ‘applicable.’ In order for the policy to be ‘applicable’ to a claim,
there must be full compliance with all terms and conditions of coverage in the nontargeted insurer's
policy.” 121 Ohio St.3d 1472, 2009-Ohio-2045, 905 N.E.2d 653. In other words, appellants seek
to define “applicable” to allow nontargeted insurers to escape from liability for contribution unless
they have been brought into a lawsuit from the beginning.


*102  II. Legal Analysis


A. The All–Sums Approach of Goodyear


[1]  [2]  {¶ 11} In Goodyear, this court was asked to decide whether Ohio law requires the use
of the all-sums approach (joint and several liability) or the pro rata approach (time on the risk) to
allocate insurance coverage for progressive injuries or damages among multiple insurers. The all-
sums approach allows an insured “to seek full coverage for its claims from any single policy, up
to that policy's coverage limits, out of the group of policies that has been triggered.” Goodyear,
95 Ohio St.3d 512, 2002-Ohio-2842, 769 N.E.2d 835, ¶ 6. The insured selects one insurer (the
“targeted insurer”), from which it is able to obtain a defense to the action and full coverage for
any eventual judgment. The targeted insurer is then able to file a later action against any other
insurers (the “nontargeted insurers”) to obtain contribution. The pro rata approach, on the other
hand, requires an insurer to pay “only a portion of a claim based on the duration of the occurrence
during its policy period in relation to the entire duration of the occurrence.” Id. 2


2 For example, consider an insured who is insured for a four-year period, with Insurer A
providing coverage in the first and second years, Insurer B providing coverage in the third
year, and Insurer C providing coverage in the fourth year. Under the all-sums approach, the
insured could select Insurer A as the targeted insurer and obtain full coverage. Insurer A
could then seek contribution from Insurer B and Insurer C for those insurers' share of the
coverage. Under the pro rata method, each insurer's liability is determined by its time on
the risk.


{¶ 12} We adopted the all-sums approach and held that “when a continuous occurrence of
environmental pollution triggers claims under multiple primary insurance policies, the insured is
entitled to secure coverage from a single policy of its **806  choice that covers ‘all sums' incurred
as damages ‘during the policy period,’ subject to that policy's limit of coverage.” Id. at ¶ 11.
In such an instance, any targeted insurer bears the burden of obtaining contribution from other
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applicable primary insurance policies as it deems necessary. Id. In explaining our decision to adopt
the all-sums approach, we stated that “[t]his approach promotes economy for the insured while
still permitting insurers to seek contribution from other responsible parties when possible.” Id.


{¶ 13} Appellants argue that Park–Ohio's failure to notify them as nontargeted insurers of the
DiStefano litigation violated the terms of their insurance policies and precludes coverage under
Goodyear. They reason that Goodyear allows for contribution only when a policy is applicable,
and a policy is applicable only when the insured has complied fully with the terms of the insurance
policy.


B. The Delay in Notifying the Targeted Insurers Was Not Unreasonable


{¶ 14} We noted in Goodyear that when an insurance policy contains a notice provision, the insured
must comply with that provision. “Notice provisions in *103  insurance contracts are conditions
precedent to coverage, so an insured's failure to give its insurer notice in a timely fashion bars
coverage.” Goodyear, 95 Ohio St.3d 512, 2002-Ohio-2842, 769 N.E.2d 835, at ¶ 14. Despite this
statement, the Goodyear decision did not detail how the equitable all-sums approach to allocation
affects contractual duties set forth in insurance policies. The court did, however, look to prior
decisions for the definition of “timely” notice, stating that if notice is required to be given “as soon
as practicable,” it must be given “ ‘within a reasonable time in light of all the surrounding facts and
circumstances.’ ” Id., quoting Ormet Primary Aluminum Corp. v. Emps. Ins. of Wausau (2000),
88 Ohio St.3d 292, 725 N.E.2d 646, syllabus.


{¶ 15} Appellants cite Ormet as support for their proposition that the delay in giving notice
to appellants was unreasonable and resulted in prejudice due to their inability to be involved
with the DiStefano litigation and settlement. In Ormet, the insured first learned of potential
environmental problems in 1966. Ormet at 301, 725 N.E.2d 646. The United States Environmental
Protection Agency had identified the insured as a potentially responsible party for contamination
with possible liability for all cleanup costs at its site in 1986. Id. at 302, 725 N.E.2d 646. In 1987,
the insured signed a settlement agreement with the United States EPA and the Ohio EPA but then
delayed sending notice to its insurers until 1992. Id. We held that the insurers had demonstrated
actual prejudice because a number of key witnesses had died since the events giving rise to
the litigation and a number of other witnesses admitted that their memories of the events had
substantially faded. Id. at 303–304, 725 N.E.2d 646. No insurer had notice of the proceedings until
five years after the settlement agreement had been signed. Id.


{¶ 16} In Goodyear, we concluded that Ormet was distinguishable on its facts because the insured
in Ormet did not notify its insurers until six years after being identified by the EPA and five
years after entering into a settlement agreement dictating the terms of an environmental cleanup.
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Goodyear, 95 Ohio St.3d 512, 2002-Ohio-2842, 769 N.E.2d 835, at ¶ 15–17. Ormet is similarly
distinguishable here. The DiStefano lawsuit was filed in March 2002, Park–Ohio notified Penn
General of the pending litigation in August 2002, Park–Ohio settled the DiStefano litigation in
October 2002, Park–Ohio filed suit against Penn General as a targeted **807  insurer in September
2003, Park–Ohio notified Penn General of the nontargeted appellants' policies in July 2004, and
Penn General notified the nontargeted appellants of the claim in September 2004.


{¶ 17} Unlike the insured in Ormet, which failed to notify any insurer until five years after signing
the settlement agreement, Park–Ohio placed Penn General on notice while the DiStefano litigation
was still pending. In accordance with Goodyear, Park–Ohio selected Penn General as the targeted
insurer, and Penn *104  General provided notification of the claim to appellants approximately
two months after being notified of appellants' policies. Because Goodyear created an equitable
approach to the unique situation surrounding the allocation of liability in progressive-injury cases,
Park–Ohio's notice to appellants can be seen as being “within a reasonable time in light of all the
surrounding facts and circumstances” under Ormet.


C. Appellants Did Not Suffer Prejudice and Are Liable for Contribution


[3]  {¶ 18} It must be emphasized that the all-sums allocation method established in Goodyear
is a remedy that is equitable in nature, and we must now consider how the nontargeted insurers'
contractual right to notice must be treated in light of the equitable all-sums approach. In Goodyear,
we stated that the all-sums approach “promotes economy for the insured while still permitting
insurers to seek contribution from other responsible parties when possible.” Id. at ¶ 11. The Eighth
District was correct when it noted that no privity of contract existed between Penn General and
appellants Nationwide and Continental. The Nationwide and Continental insurance policies were
contracts between those insurers and Park–Ohio. It would be inequitable to hold that Park–Ohio's
failure to abide by the notice provisions in the Nationwide and Continental policies eliminates Penn
General's right to contribution, given the equitable nature of the all-sums approach to allocation and
the fact that Penn General followed the procedure established in Goodyear during the litigation.


[4]  {¶ 19} In keeping with the equitable nature of the all-sums approach to allocation, we clarify
Goodyear by stating that the insured has a duty to cooperate with the targeted insurer. While
Goodyear allows the insured to choose a targeted insurer from which it may recover a full amount
of indemnification, this does not mean that the insured may engage in tactics to delay or obstruct
the targeted insurer in the process of obtaining contribution from nontargeted insurers. When the
targeted insurer requests information from the insured regarding other policies that may also cover
the claim, the insured has a duty to cooperate by identifying those policies. The failure to notify
nontargeted insurers will not necessarily foreclose contribution from nontargeted insurers to the
targeted insurer.
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[5]  [6]  {¶ 20} If the failure to notify nontargeted insurers pursuant to the relevant insurance
policies results in prejudice to the nontargeted insurers, then the nontargeted insurers will not be
required to contribute to the targeted insurer. In cases in which the nontargeted insurers have not
been prejudiced by a failure to notify, the equitable nature of the all-sums approach requires that
those nontargeted insurers will still be liable in a contribution action brought by the targeted insurer.


[7]  [8]  *105  {¶ 21} Appellants argue that Penn General should be barred from obtaining
contribution because Park–Ohio's delay in notification resulted in prejudice to appellants. “An
insured's unreasonable delay in giving notice is presumed prejudicial **808  to the insurer
absent evidence to the contrary.” Ferrando v. Auto–Owners Mut. Ins. Co., 98 Ohio St.3d 186,
2002-Ohio-7217, 781 N.E.2d 927, paragraph one of the syllabus. Nationwide and Continental
assert that they were prejudiced because they had no opportunity to defend their interests in the
DiStefano matter, including investigating the claim, choosing counsel, and determining litigation
and settlement strategies. These facts, however, do not amount to prejudice, as they are the natural
result of Goodyear's all-sums approach, which was designed to streamline the recovery process
for the insured by permitting the insured to choose one primary targeted insurer with which to deal
during the litigation. The decision in Goodyear presupposes that some insurers might not receive
an opportunity to sit at the negotiation table and that those insurers must wait for a resolution in
the underlying case. Furthermore, as noted above, Park–Ohio's delay in notifying Nationwide and
Continental was not unreasonable, because the delay occurred while Park–Ohio and Penn General
moved through the all-sums procedures established in Goodyear. Because Goodyear remains
viable, Park–Ohio and Penn General's adherence to the all-sums approach does not in and of itself
result in prejudice to the nontargeted insurers.


{¶ 22} While it is true that Nationwide and Continental did not receive notification of the
DiStefano suit until two and a half years after that suit was filed, they were not prejudiced by
the delay. The terms of the settlement were reasonable. As noted in attorney Rome's report,
the $1 million settlement was far below the $3–million–to–$5–million range of recent jury
verdicts in similar cases and the previous $3 million settlement offer. Furthermore, any delay
in notifying Nationwide and Continental was not unreasonable. Considering the Goodyear rule,
Nationwide and Continental were not to become involved in the case until Penn General brought
its contribution action, which it accordingly did in October 2004. Because the DiStefano settlement
was reasonable and because the delay in notifying Nationwide and Continental occurred while
Penn General followed the approach established in Goodyear, we hold that appellants were not
prejudiced by Park–Ohio's failure to provide timely notification.


{¶ 23} Because we hold today that Nationwide and Continental have not been prejudiced in this
case, we do not address the issue of what consequences might result if a nontargeted insurer is
prejudiced by an insured's failure to notify.
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III. Conclusion


[9]  {¶ 24} When loss or damage occurs over time and involves multiple insurance-policy periods
and multiple insurers, a claim may be made by the targeted *106  insurer against a nontargeted
insurer with applicable insurance policies for contribution. We therefore affirm the holding of the
court of appeals that Goodyear controls in this case. However, we do explain Goodyear to make
clear that when the targeted insurer requests information from the insured regarding other policies
that may also cover the claim, the insured has a duty to cooperate with the targeted insurer by
identifying those policies; but failure to timely notify a nontargeted insurer of a pending claim does
not automatically make that insurer's policy inapplicable for contribution to the targeted insurer.
Lack of notification to a nontargeted insurer will bar the targeted insurer's claim for contribution
against that nontargeted insurer only if the failure to notify resulted in prejudice to that nontargeted
insurer. Because appellants were not prejudiced, we affirm the decision of the Eighth District Court
of Appeals.


Judgment affirmed.


**809  PFEIFER, O'CONNOR, O'DONNELL, and CUPP, JJ., concur.


LUNDBERG STRATTON, J., concurs in part and dissents in part.


BROWN, C.J., not participating.


LUNDBERG STRATTON, J., concurring in part and dissenting in part.
{¶ 25} I concur in the clarification of Goodyear Tire & Rubber Co. v. Aetna Cas. & Sur. Co., 95
Ohio St.3d 512, 2002-Ohio-2842, 769 N.E.2d 835, in this case. However, I respectfully dissent
from the majority's legal conclusion that the appellants were not prejudiced by Park–Ohio's failure
to provide timely notification of the DiStefano lawsuit. In light of the clarification of Goodyear,
I believe that we should remand this case for the trial court to conduct an inquiry into the actual
prejudice, if any, suffered by Nationwide and Continental as a result of the delay.


{¶ 26} The trial court decided this issue on contractual grounds, finding that because Nationwide
and Continental did not get notice of the DiStefano lawsuit until almost two years after the case
was settled, they were “effectively prejudiced” by the failure of notice and the settlement of the
case. However, the trial court made no factual findings of actual prejudice.
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{¶ 27} The court of appeals likewise made sweeping legal conclusions regarding prejudice without
a factual record before it. The appellate court merely concluded that “applying equitable principles
to these facts, we cannot discern, nor have Nationwide and Continental demonstrated, any
prejudice arising from Pennsylvania General's notice.” 179 Ohio App.3d 385, 2008-Ohio-5991,
902 N.E.2d 53, ¶ 30. In addition, the court concluded that Nationwide and Continental had no right
to *107  participate in the DiStefano litigation; thus, they could not have been prejudiced by the
inability to participate. Id. at ¶ 32.


{¶ 28} Now this court also concludes that there is an absence of prejudice despite no factual
findings to support its conclusion. I believe that the parties are entitled to an opportunity to litigate
the issue of actual prejudice. They may be unable to establish actual prejudice, but after having
clarified that as the appropriate standard, we then deny the insurers the right to a hearing on the
issue. Although the settlement may be reasonable, that alone does not establish the absence of
prejudice. There are other issues, such as the destruction of subrogation rights.


{¶ 29} There is no question that Park–Ohio breached its contractual duties to Nationwide and
Continental. I believe we should remand for the parties to litigate the issue of actual prejudice
resulting from the breach of duty under the standards set forth today.


All Citations


126 Ohio St.3d 98, 930 N.E.2d 800, 2010-Ohio-2745
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2 Cal.5th 544
Supreme Court of California.


The PEOPLE, Plaintiff and Respondent,
v.


Anthony Gilbert DELGADO, Defendant and Appellant.


S089609
|


Filed 2/27/2017


Synopsis
Background: Defendant was convicted in the Superior Court, Kings County, No. 99CM7335,
of two counts of first degree murder with special circumstances of lying in wait and multiple
murder, two counts of assault by a life prisoner with malice aforethought, battery by a prisoner on
a correctional officer, and possession of a sharp instrument by a prisoner, and was sentenced to
death plus two consecutive terms of 25 years to life. Appeal was automatic.


Holdings: The Supreme Court, Corrigan, J., held that:


[1] correctional officers' presence for counsel's safety during counsel's meetings with defendant
did not violate attorney-client privilege statute;


[2] any violation of capital defendant's right to presence at the hearing where defense counsel
stipulated to have correctional officers present was harmless;


[3] offenses of first degree murder were not necessarily included in the offenses of aggravated
assault by a life prisoner;


[4] defendant's prior acts were admissible ‘‘other criminal activity involving force or violence”;
and


[5] issue of whether defendant's prior acts involved express or implied use of force or violence
was for trial court rather than jury.


Affirmed.
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West Headnotes (71)


[1] Criminal Law Witnesses
Capital defendant's failure to object at trial forfeited the arguments on appeal that
the parties were not authorized to extend the attorney-client privilege by stipulation
to correctional officers who were present during capital defendant's meetings with his
counsel for counsel's safety, or that the trial court abused its discretion in failing to devise
a different solution, where neither party challenged the necessity for the measures or the
legality of the stipulation in the trial court. Cal. Evid. Code § 952.


1 Cases that cite this headnote


[2] Criminal Law Counsel for Accused
Even assuming that capital defendant's counsel's stipulation to have correctional officers
present during counsel's meetings with defendant for counsel's safety was not valid until
counsel was formally appointed, the presence of correctional officers in a consultation
before counsel's appointment did not require reversal of defendant's convictions or
death sentence, absent evidence of anything of consequence that occurred during the
consultation.


[3] Criminal Law Presumptions and burden of proof in general
Habeas Corpus Counsel
To the extent that capital defendant challenged his counsel's stipulation to have correctional
officers present during counsel's meetings with defendant for counsel's safety on the basis
that the record did not reveal whether or not counsel told him about the arrangement
extending the attorney-client privilege to the attending officers, defendant had the burden
to show such deficient performance, by developing the record on habeas corpus if
necessary. Cal. Evid. Code § 952.


2 Cases that cite this headnote


[4] Criminal Law Prejudice and harm in particular cases or situations
Capital defendant's counsel's stipulation to have correctional officers present during
counsel's meetings with defendant for counsel's safety did not establish deficient
performance under the Sixth Amendment, absent evidence that counsel labored under an
actual conflict of interest that adversely affected her performance. U.S. Const. Amend. 6.
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1 Cases that cite this headnote


[5] Privileged Communications and Confidentiality Communications Through or in
Presence or Hearing of Others;  Communications with Third Parties
Correctional officers' presence during defense counsel's meetings with capital defendant
for counsel's safety did not violate the attorney-client privilege statute, where the parties
agreed to extend the attorney-client privilege to the officers, and there was no actual
disclosure to the prosecutor or demand for disclosure of information from the meetings.
U.S. Const. Amend. 6; Cal. Evid. Code § 954.


1 Cases that cite this headnote


[6] Criminal Law Order, decorum, and efficiency of proceedings
Criminal Law Security in general;  guards in courtroom
Criminal Law Courtroom Management
In general, the court has broad power to maintain courtroom security and orderly
proceedings, and its decisions on these matters are reviewed for abuse of discretion.


[7] Criminal Law Consultation with counsel;  privacy
Trial court acted within its discretion in accepting the parties' stipulation to have two
correctional officers present during defense counsel's meetings with capital defendant for
counsel's safety, instead of selecting a less intrusive alternative safety measure, where
defendant had killed two people in prison with his bare hands and had vowed to kill again.


[8] Criminal Law Right of Defendant to Counsel
Privileged Communications and Confidentiality Nature of privilege
No federal constitutional provision establishes an attorney-client communication
privilege; rather, the Sixth Amendment guarantees a criminal defendant the right to
“assistance of counsel for his defense.” U.S. Const. Amend. 6.


[9] Criminal Law Consultation with counsel;  privacy
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Confidential communication between a defendant and his lawyer is itself not a separate
right that the federal Constitution guarantees, but rather an aspect of ensuring fulfillment
of the right to assistance of counsel. U.S. Const. Amend. 6.


[10] Criminal Law Consultation with counsel;  privacy
Correctional officers' presence during defense counsel's meetings with capital defendant
for counsel's safety did not violate capital defendant's Sixth Amendment right to counsel,
where the officers were expressly admonished not to reveal the content of any overheard
conversations to anyone, and defendant assisted counsel in meetings with her, absent
evidence that the officers disregarded the court's admonishment by disclosing confidential
communications, or that any evidence was developed as a result of the correctional officers'
presence. U.S. Const. Amend. 6.


[11] Criminal Law Proceedings at trial in general
Where capital defendant did not object in the trial court or request a hearing on the effect of
the asserted interference with his right to counsel, in correctional officers' presence during
defense counsel's meetings with defendant for counsel's safety, the Supreme Court would
apply the general rule that defendant, the party challenging the judgment, had the burden
of providing an adequate appellate record. U.S. Const. Amend. 6.


1 Cases that cite this headnote


[12] Criminal Law Consultation with counsel;  privacy
Three correctional officers' presence at the defense table during trial for defense counsel's
safety did not violate capital defendant's right to communicate with counsel under the
Sixth Amendment and state constitution, where defendant's hands were unrestrained and
he was given a pen so that he could communicate with his attorney in writing, and neither
defense counsel nor defendant voiced any concern about the officers' presence. U.S. Const.
Amend. 6; Cal. Const. art. 1, § 15.


1 Cases that cite this headnote


[13] Criminal Law Right to counsel
Any violation of capital defendant's state constitutional right to counsel, in correctional
officers' presence at the defense table during trial, was reviewed under the state
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constitution's “miscarriage of justice” standard of prejudicial error. Cal. Const. art. 1, §
15; Cal. Const. art. 6, § 13.


[14] Criminal Law Counsel for Accused
Any violation of capital defendant's state constitutional right to counsel, in correctional
officers' presence at the defense table during trial, was not prejudicial and thus
was harmless under the state constitution, where the evidence against defendant was
compelling and included his own statements and videotaped reenactments of the murders.
Cal. Const. art. 1, § 15; Cal. Const. art. 6, § 13.


[15] Constitutional Law Course and conduct of trial in general
Criminal Law Security in general;  guards in courtroom
Correctional officers' presence at the capital defendant's meetings with counsel and
at the defense table during trial for defense counsel's safety did not violate capital
defendant's right to due process under the state and federal constitutions, since it did
not render defendant's trial fundamentally unfair, absent evidence that the purpose of the
officers' presence was to discover defense strategy, that information was communicated
to the prosecutors, or that law enforcement agents utilized, or even could have utilized,
information conveyed during the meetings. U.S. Const. Amend. 14; Cal. Const. art. 1, §§
7, 15.


[16] Constitutional Law Presence and Appearance of Defendant and Counsel
Due process guarantees a defendant's right to be present at any stage that is critical to
the outcome and where the defendant's presence would contribute to the fairness of the
procedure. U.S. Const. Amend. 14; Cal. Const. art. 1, §§ 7, 15.


1 Cases that cite this headnote


[17] Constitutional Law Presence and Appearance of Defendant and Counsel
Criminal Law Presence of Accused
The state constitutional right to be present at trial is generally coextensive with the federal
due process right. U.S. Const. Amend. 14; Cal. Const. art. 1, §§ 7, 15.


2 Cases that cite this headnote
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[18] Criminal Law Presence of Accused
Neither the state nor the federal Constitution, nor the statutory requirements of the Penal
Code, require the defendant's personal appearance at proceedings where his presence bears
no reasonable, substantial relation to his opportunity to defend the charges against him.
U.S. Const. Amend. 14; Cal. Const. art. 1, §§ 7, 15; Cal. Penal Code §§ 977, 1043.


[19] Criminal Law Burden of showing error
A defendant challenging a violation of his due process right to presence at trial has the
burden of demonstrating that his absence prejudiced his case or denied him a fair trial.
U.S. Const. Amend. 14; Cal. Const. art. 1, §§ 7, 15.


2 Cases that cite this headnote


[20] Criminal Law Absence of accused
Any violation of capital defendant's due process right to presence, in defendant's absence
from the hearing where defense counsel stipulated to have correctional officers present
during counsel's meetings with defendant for counsel's safety, was harmless to defendant,
where defendant was obviously aware of the officers' presence from the very first meeting
with counsel, and defendant had ample and multiple opportunities to voice an objection
to the officers' presence. U.S. Const. Amend. 14; Cal. Const. art. 1, §§ 7, 15.


[21] Criminal Law Security in general;  guards in courtroom
Criminal Law Presence of Accused
Correctional officers' presence at the capital defendant's meetings with counsel and at the
defense table during trial for defense counsel's safety did not violate capital defendant's
Sixth Amendment right to presence at trial, where defendant's hands were unrestrained
and he was able to write notes to defense counsel, and defendant never advised the trial
court of his asserted concern that he was unable to speak to defense counsel during trial
due to the presence of correctional officers. U.S. Const. Amend. 6.


[22] Criminal Law Different Offenses in Same Transaction
Criminal Law Conviction of lesser or included offenses
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It is generally permissible to convict a defendant of multiple charges arising from a single
act or course of conduct, but a judicially created exception to this rule prohibits multiple
convictions based on necessarily included offenses. Cal. Evid. Code § 954.


11 Cases that cite this headnote


[23] Criminal Law Conviction of lesser or included offenses
Indictments and Charging Instruments Elements test
In deciding whether multiple conviction is proper for a single act or course of conduct,
a court should consider only the statutory elements, and under the elements test, if the
statutory elements of the greater offense include all of the statutory elements of the lesser
offense, the latter is necessarily included in the former. Cal. Evid. Code § 954.


8 Cases that cite this headnote


[24] Assault and Battery Malice or willfulness
The words “malice aforethought” in the statute defining the offense of aggravated assault
by a life prisoner have the same meaning as in the statutes defining “malice” in the context
of the offense of murder. Cal. Penal Code §§ 187, 188, 4500.


[25] Assault and Battery Malice or willfulness
Assault and Battery Wantonness, recklessness, or negligence
Homicide Implied
Malice, as required for the offenses of first degree murder or aggravated assault by a life
prisoner, is implied when a killing results from an intentional act, the natural consequences
of which are dangerous to life, which act was deliberately performed by a person who
knows that his conduct endangers the life of another and who acts with conscious disregard
for life. Cal. Penal Code §§ 187, 188, 4500.


3 Cases that cite this headnote


[26] Assault and Battery Malice or willfulness
Homicide Express
Homicide Implied
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Under the statutes defining the offenses of murder and aggravated assault by a life prisoner,
“express malice” requires an intent to kill, and “implied malice” does not. Cal. Penal Code
§§ 187, 188, 4500.


3 Cases that cite this headnote


[27] Homicide Intent or mens rea;  malice
Homicide Deliberation and premeditation
Under the first degree murder statute, “willful” means intentional, “premeditated” means
thought over in advance, and “deliberate” means careful weighing of considerations in
forming a course of action. Cal. Penal Code §§ 187, 188.


5 Cases that cite this headnote


[28] Criminal Law Homicide
Indictments and Charging Instruments Assault and battery
Indictments and Charging Instruments Homicide
Offense of first degree murder is not necessarily included in the offense of aggravated
assault by a life prisoner under the elements test, and thus a defendant is properly convicted
of both offenses for the same act, since the aggravated assault offense does not require an
express intent to kill, premeditation and deliberation, or any of the means specified in the
felony murder statute. Cal. Penal Code §§ 187, 189, 4500.


14 Cases that cite this headnote


[29] Criminal Law Plain or fundamental error
Capital defendant's failure to object to jury instructions in the trial court did not preclude
defendant from challenging them on appeal on the ground that they affected his substantial
rights. Cal. Penal Code § 1259.


6 Cases that cite this headnote


[30] Criminal Law Instructions not requiring doubt to be reasonable
Sentencing and Punishment Instructions
The prosecution's burden of proof beyond a reasonable doubt was not improperly
undermined by guilt and penalty phase pattern jury instructions on sufficiency of
circumstantial evidence, willfully false testimony, weighing conflicting testimony,
sufficiency of testimony of a single witness, and motive, where the instructions were
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accompanied by the usual instructions to consider the instructions each in light of all the
others, and on reasonable doubt, the presumption of innocence, and the People's burden
of proof. CALJIC Nos. 1.01, 2.01, 2.21.2, 2.22, 2.27, 2.51, 2.61, 2.90.


7 Cases that cite this headnote


[31] Criminal Law Form and sufficiency in general
The pattern jury instruction on the sufficiency of circumstantial evidence does not alter the
burden of proof, nor does it create a mandatory presumption of guilt. CALJIC No. 2.01.


2 Cases that cite this headnote


[32] Criminal Law Construction and Effect of Charge as a Whole
Criminal Law Elements and incidents of offense in general
The absence of an essential element in one jury instruction may be supplied by another or
cured in light of the instructions as a whole.


12 Cases that cite this headnote


[33] Criminal Law Elements of offense and defenses
Capital defendant's failure to object in the trial court forfeited his argument that the pattern
jury instruction on motive improperly allowed the jury to convict based on the presence
of motive alone, since defendant's argument merely went to the clarity of the instruction.
CALJIC No. 2.51.


1 Cases that cite this headnote


[34] Criminal Law Shifting burden of proof
There was no reasonable likelihood the jury would infer from the pattern jury instruction
on motive that motive alone could establish guilt, and thus, instruction did not
impermissibly shift burden of proof. CALJIC No. 2.51.


1 Cases that cite this headnote


[35] Criminal Law Instructions not requiring doubt to be reasonable
Homicide Deliberation and Premeditation
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In the pattern jury instruction on willful, deliberate, and premeditated murder, the word
“precluding” did not improperly mislead the jury to believe defendant was required to
absolutely eliminate the possibility of premeditation, as opposed to raising a reasonable
doubt. Cal. Penal Code § 187; CALJIC No. 8.20.


2 Cases that cite this headnote


[36] Sentencing and Punishment Aggravating or mitigating circumstances
The prior version of the lying-in-wait special circumstance adequately narrows the class
of murderers eligible for the death penalty to satisfy the Eighth Amendment. U.S. Const.
Amend. 8; Cal. Penal Code § 190.2(a)(15) (1998).


8 Cases that cite this headnote


[37] Sentencing and Punishment Narrowing class of eligible offenders
To pass constitutional muster under the Eighth Amendment, a capital sentencing scheme
must genuinely narrow the class of persons eligible for the death penalty and must
reasonably justify the imposition of a more severe sentence on the defendant compared to
others found guilty of murder. U.S. Const. Amend. 8.


[38] Sentencing and Punishment Provision authorizing death penalty
The statute authorizing the death penalty for the offense of assault by a life prisoner with
malice aforethought resulting in death pass reasonably justifies the imposition of a more
severe sentence on death-eligible defendants compared to others found guilty of murder,
and thus it does not violate the Eighth Amendment, even if statistical evidence suggests
capital punishment does not actually deter in-prison homicide, since the statute serves
the legitimate penal objectives of retribution and deterring attacks by life prisoners. U.S.
Const. Amend. 8; Cal. Penal Code § 4500.


[39] Sentencing and Punishment Individualized determination
Sentencing and Punishment Narrowing class of eligible offenders
There is no requirement at the death eligibility stage that a narrowly circumscribed class
of defendants for whom the death penalty is reasonably justified be further distinguished
according to the particular circumstances that led to their eligibility; rather, that is a
question that goes to the selection stage and its individualized determination requirement,
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and only at that point does the Eighth Amendment require a broad inquiry into all relevant
mitigating evidence to allow an individualized determination. U.S. Const. Amend. 8.


[40] Sentencing and Punishment Presentation and reservation in lower court of grounds
of review
Defendant's failure to object at trial to other crimes evidence on the ground that it did
not meet the criteria for admission under the ‘‘other criminal activity involving force
or violence’’ capital sentencing factor forfeited that appellate claim, even though the
trial court examined the admissibility of two of the incidents on its own motion, where
defendant's arguments on appeal deviated from the concerns the trial court raised below.
Cal. Penal Code § 190.3(b).


2 Cases that cite this headnote


[41] Sentencing and Punishment Discretion of lower court
A trial court's decision to admit “other crimes” evidence at the penalty phase is reviewed
for abuse of discretion, and no abuse of discretion will be found where, in fact, the evidence
in question was legally sufficient. Cal. Penal Code § 190.3(b).


2 Cases that cite this headnote


[42] Sentencing and Punishment Nature, degree, or seriousness of other offense
In an incident in which a capital defendant obligated correctional officers to extract him
from his cell, defendant's act of grabbing a pepper spray canister held by one of the
officers constituted a battery admissible under the ‘‘other criminal activity involving force
or violence’’ capital sentencing factor. Cal. Penal Code §§ 190.3(b), 242.


[43] Sentencing and Punishment Nature, degree, or seriousness of other offense
The proper admission of evidence under the ‘‘other criminal activity involving force or
violence’’ capital sentencing factor is not based on the abstract, definitional nature of the
offense, but on the conduct it involves. Cal. Penal Code § 190.3(b).


1 Cases that cite this headnote


[44] Sentencing and Punishment Nature, degree, or seriousness of other offense
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Evidence of capital defendant's act of charging at correctional officers and attempting
to bowl them over while holding a mattress as a shield was admissible under the
‘‘other criminal activity involving force or violence’’ capital sentencing factor, in light
of defendant's confession that his motive for provoking cell extractions was to injure the
officers. Cal. Penal Code § 190.3(b).


[45] Sentencing and Punishment Nature, degree, or seriousness of other offense
Defendant's gassing of a correctional officer and his subsequent fight with a correctional
officer were batteries admissible under the ‘‘other criminal activity involving force or
violence’’ capital sentencing factor. Cal. Penal Code §§ 190.3(b), 242.


[46] Sentencing and Punishment Other offenses, charges, or misconduct
Evidence that capital defendant was alone in a prison cell when a sharpened spoon handle
protruded from the food port of defendant's cell was sufficient circumstantial evidence
that he possessed the weapon, thus supporting admission of evidence of the incident under
‘‘other criminal activity involving force or violence’’ capital sentencing factor. Cal. Penal
Code § 190.3(b).


1 Cases that cite this headnote


[47] Sentencing and Punishment Nature, degree, or seriousness of other offense
Evidence that defendant possessed a weapon in prison with a paper handle and a three-
quarter inch sharpened metal point was admissible under the ‘‘other criminal activity
involving force or violence’’ capital sentencing factor, even though defendant made no
attempt to use the weapon, where defendant attempted to conceal the weapon on his
person. Cal. Penal Code § 190.3(b).


[48] Sentencing and Punishment Other offenses, charges, or misconduct
Evidence that capital defendant was in a prison cell he occupied alone, with weapons
hidden under his blanket and fresh shavings on the floor, was sufficient circumstantial
evidence of knowing possession of the weapons, thus supporting admission of evidence of
the incident under ‘‘other criminal activity involving force or violence’’ capital sentencing
factor. Cal. Penal Code § 190.3(b).


1 Cases that cite this headnote
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[49] Sentencing and Punishment Instructions
Whenever a trial court admits evidence under the ‘‘other criminal activity involving force
or violence’’ capital sentencing factor, the court must instruct the jury sua sponte that no
juror may consider such evidence unless first convinced of its truth beyond a reasonable
doubt. Cal. Penal Code § 190.3(b).


1 Cases that cite this headnote


[50] Sentencing and Punishment Other offenses, charges, or misconduct
To admit evidence under the ‘‘other criminal activity involving force or violence’’ capital
sentencing factor, California law requires proof beyond a reasonable doubt of the evidence
as a foundational requirement, one not mandated by the Constitution. Cal. Penal Code §
190.3(b).


[51] Sentencing and Punishment Questions of law or fact
When the prosecution presented evidence of violent incidents under the ‘‘other criminal
activity involving force or violence’’ capital sentencing factor, whether defendant's use of
force was legally justified and the weight, if any, to be given to those incidents for purposes
of the individualized penalty assessment were matters for the jury to decide in light of the
given instructions. Cal. Penal Code § 190.3(b).


1 Cases that cite this headnote


[52] Sentencing and Punishment Presumptions
When the prosecution presents evidence under the ‘‘other criminal activity involving force
or violence’’ capital sentencing factor, any hypothetical juror whom the prosecution's
evidence might not have convinced beyond a reasonable doubt must be presumed to have
followed the court's instruction to disregard the evidence. Cal. Penal Code § 190.3(b).


1 Cases that cite this headnote


[53] Sentencing and Punishment Questions of law or fact
When the prosecution presents evidence of violent incidents under the ‘‘other criminal
activity involving force or violence’’ capital sentencing factor, the issue of whether the
defendant's acts involved an express or implied use of force or violence is determined by
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the trial court rather than the jury, since the issue is a question of law. Cal. Evid. Code §§
310, 403(a)(1); Cal. Penal Code § 190.3(b).


4 Cases that cite this headnote


[54] Sentencing and Punishment Individualized determination
Sentencing and Punishment Manner and effect of weighing or considering factors
During the penalty phase of a capital prosecution, the jurors must make an individualized
assessment of the character and history of the defendant to determine the nature of
the punishment to be imposed, and the ultimate question for the sentencer is simply
whether the aggravating circumstances, as defined by California's death penalty law, so
substantially outweigh those in mitigation as to call for the penalty of death, rather than
life without parole. Cal. Penal Code § 190.3.


1 Cases that cite this headnote


[55] Sentencing and Punishment Factors Affecting Imposition in General
Sentencing and Punishment Other Offenses, Charges, Misconduct
During the penalty phase of a capital prosecution, the issue before the jury is the
appropriate penalty for the defendant's already-proven capital crimes, not whether the
defendant committed the specific elements of additional criminal offenses. Cal. Penal
Code § 190.3(b).


1 Cases that cite this headnote


[56] Constitutional Law Fourteenth Amendment in general
Jury View of capital punishment
Sentencing and Punishment Necessity for new jury
The use of the same jury at both the guilt and penalty phases does not deprive the defendant
of his constitutional right to an impartial and unbiased jury under the Sixth, Eighth, and
Fourteenth Amendments. U.S. Const. Amends. 6, 8, 14.


[57] Sentencing and Punishment Provision authorizing death penalty
Statute defining death penalty special circumstances adequately narrows the class of
murderers subject to the death penalty. Cal. Penal Code § 190.2.
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2 Cases that cite this headnote


[58] Sentencing and Punishment Factors Related to Offense
The statute defining death penalty sentencing factors properly allows the jury to consider
the circumstances of the crime as an aggravating factor. Cal. Penal Code § 190.3(a).


[59] Constitutional Law Capital punishment
Sentencing and Punishment Aggravating or mitigating circumstances
Statute defining death penalty sentencing factors is not overbroad either facially or as
applied. Cal. Penal Code § 190.3.


[60] Constitutional Law Capital punishment;  death penalty
Constitutional Law Matters Considered
Sentencing and Punishment Aggravating or mitigating circumstances
The use of unadjudicated offenses section ‘‘other criminal activity involving force or
violence’’ capital sentencing factor in capital proceedings, but not in noncapital matters,
does not violate equal protection or due process principles. U.S. Const. Amend. 14; Cal.
Const. art. 1, § 7; Cal. Penal Code § 190.3(b).


1 Cases that cite this headnote


[61] Sentencing and Punishment Procedure
The death penalty law is not unconstitutional for failing to impose a burden of proof—
whether beyond a reasonable doubt or by a preponderance of the evidence—as to the
existence of aggravating circumstances, the greater weight of aggravating circumstances
over mitigating circumstances, or the appropriateness of a death sentence. Cal. Penal Code
§ 190.3.


[62] Sentencing and Punishment Unanimity
During the penalty phase of a capital prosecution, there is no federal constitutional
requirement that the jury unanimously agree on the existence of aggravating factors. Cal.
Penal Code § 190.3.
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[63] Sentencing and Punishment Instructions
During the penalty phase of a capital prosecution, the trial court was not required to instruct
the jury that the beyond-a-reasonable-doubt standard and requirement of jury unanimity
do not apply to mitigating factors. Cal. Penal Code § 190.3.


[64] Sentencing and Punishment Instructions
During the penalty phase of a capital prosecution, the trial court was not required to instruct
the jury that there is a “presumption of life” at the penalty phase. Cal. Penal Code § 190.3.


[65] Sentencing and Punishment Aggravating or mitigating circumstances
During the penalty phase of a capital prosecution, use in the sentencing factors of such
adjectives as “extreme” and “substantial” does not act as a barrier to the consideration of
mitigating evidence in violation of the federal Constitution. Cal. Penal Code § 190.3(d),
(g).


4 Cases that cite this headnote


[66] Sentencing and Punishment Instructions
The trial court is not required to delete inapplicable sentencing factors from the pattern
jury instruction on death penalty sentencing factors. Cal. Penal Code § 190.3; CALJIC
No. 8.85.


1 Cases that cite this headnote


[67] Sentencing and Punishment Instructions
Concluding pattern jury instruction for death penalty trials adequately informs the jury
that the central determination is whether death is the appropriate punishment. Cal. Penal
Code § 190.3; CALJIC No. 8.88.


[68] Sentencing and Punishment Instructions
Concluding pattern jury instruction for death penalty trials properly explains to the jury
that it may return a death verdict if the aggravating evidence “warrants” death. Cal. Penal
Code § 190.3; CALJIC No. 8.88.
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[69] Constitutional Law Capital punishment
Constitutional Law Capital punishment
Sentencing and Punishment Instructions
During the penalty phase of a capital prosecution, the instructions were not impermissibly
broad or vague in directing jurors to determine whether the aggravating factors were “so
substantial in comparison with the mitigating factors that it warrants death instead of life
without parole.” Cal. Penal Code § 190.3; CALJIC No. 8.88.


1 Cases that cite this headnote


[70] Sentencing and Punishment Procedure
The death penalty law is not unconstitutional for failing to require that the jury base any
death sentence on written findings. Cal. Penal Code § 190.3.


[71] Sentencing and Punishment Proportionality
Review of judgments of death for intercase proportionality is not constitutionally
compelled.


See 2 Witkin, Cal. Evidence (5th ed. 2012) Witnesses, § 100 et seq.


**812  ***231  Kings County Super. Ct. No. 99CM7335
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Opinion


Corrigan, J.


*552  Defendant, Anthony Gilbert Delgado, killed two fellow inmates while serving a 25-year-to-
life sentence in California State Prison. A jury convicted him of two counts of first degree murder, 1


with the special circumstances of lying in wait 2  and multiple murders; 3  two counts of assault
by a ***232  life prisoner with malice aforethought, 4  with findings that the assaults proximately
caused the victims' deaths; battery by a prisoner on a correctional officer; 5  and possession of a
sharp instrument by a prisoner. 6  It also found he had suffered two prior felony convictions within
the meaning of the “Three Strikes” law. 7


1 Penal Code sections 187, subdivision (a) and 189. Further undesignated statutory references
are to the Penal Code.


2 Section 190.2, subdivision (a)(15).


3 Section 190.2, subdivision (a)(3).


4 Section 4500 (hereafter aggravated assault by a life prisoner).


5 Section 4501.5.


6 Section 4502, subdivision (a).


7 Sections 667, subdivisions (d), (e) and 1170.12.


The jury returned a death verdict and the trial court entered a conforming judgment, 8  as well as
two consecutive terms of 25 years to life for the battery and weapon possession counts. This appeal
is automatic. We affirm the judgment in its entirety.


8 The court imposed sentences of death on the murder convictions and the convictions for
aggravated assault by a life prisoner, but stayed the latter two sentences pursuant to section
654.


*553  I. FACTS


A. Guilt Phase
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1. Murder of Frank Mendoza


On September 30, 1998, defendant and Frank Mendoza shared a cell. Around 11:15 p.m., an
officer noted that both men were lying on their bunks watching television. About 25 minutes later,
defendant called out, and Officer Carmona went to investigate. He saw Mendoza slumped forward
on his knees between the two beds. Defendant calmly walked over to Mendoza, lifted him up by a
cloth wrapped around his neck, and dropped him back to the ground. Mendoza had been strangled
to death. A pillowcase covered his **813  face, secured by a torn bed sheet. A white sock and
second torn sheet were tied around his mouth. Written on the back of Mendoza's T-shirt were the
words: “There's consequences to everything. He paid his and I'm to pay mine, too. Toro.”


Defendant gave a taped statement about the killing and reenacted the crime. Mendoza had verbally
abused defendant and bragged about his prior status as a lieutenant in the Nuestra Familia prison
gang. Defendant warned he would “take [Mendoza] out” if he continued this behavior. Mendoza
persisted, so defendant decided to kill him. Already serving a life sentence, defendant had nothing
more to lose. Defendant “knew exactly when [he] was going to do it.” After nighttime cell check,
he covered the overhead light and wedged paper in the cell door to prevent entry. Mendoza seemed
nervous, so defendant watched television to put him at ease. When the opportunity arose, defendant
choked his victim for over four minutes, which he timed. Mendoza struggled, but eventually
defendant could “fe[el] the life come out of him.” Defendant tied a sheet and a sock around his
neck, pulling it as tight as he could. He watched Mendoza for a while to make sure he was dead.
Defendant felt no remorse. He said Mendoza “had it coming.” He wrote a message on Mendoza's
T-shirt and watched more television. He then removed the paper from the door and alerted the
guards.


2. Murder of Kevin Mahoney


On July 2, 1999, defendant and inmate Kevin Mahoney, Jr., were placed in an exercise yard
together. About two hours later, a security alarm summoned Officer Robert Todd to the yard.
Mahoney was lying facedown in a pool of blood. He had no pulse or respiration. There were
lacerations and bruises on his face and body, and ***233  a subdural hemorrhage at the back of
his head. Two T-shirts were tied around his neck. A nearby wall bore blood splatters and a “happy
face” drawn in blood. Defendant's feet and legs were covered in blood. While waiting in a holding
cell, defendant told one officer, “You guys *554  gave me Three Strikes on some chicken shit
fight, so now I'm going to earn mine. I got two now, and I got one more to go.”


A surveillance tape captured the attack. When defendant and Mahoney were placed in the yard,
they shook hands, then walked and sat separately for several minutes. Later they walked together.
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Approximately 52 minutes after they entered the yard, defendant attacked Mahoney without
warning, punching and kicking him repeatedly for about 30 seconds. After the attack, Mahoney
sat on the ground as defendant paced back and forth. Defendant attacked again about 12 minutes
later, striking Mahoney several times in the head with a shoe. Mahoney remained seated; defendant
continued to pace. A third attack occurred about 27 minutes after the second. Defendant grabbed
Mahoney from behind and dragged him into a shadowy corner. He choked his victim for over four
minutes, then picked up a T-shirt and tied it around Mahoney's neck. Defendant resumed pacing,
repeatedly returning to the body and stomping on it.


Mahoney was strangled to death. His blunt force injuries were consistent with having suffered
repeated blows.


Again, defendant gave a taped statement and reenacted the crime. He decided to kill Mahoney
as soon as they were put in the yard together, and put him at ease by telling him that he wanted
no trouble. Defendant judged Mahoney an “[e]asy” mark. Defendant had planned to lunge at
his victim and snap his neck, but he was unable to grip him securely. He resorted to punching
and kicking instead. Defendant attacked Mahoney three times “until I was able to get him in a
choke hold and drag him off into the corner. And that's where I wanted him.” Defendant explained
that he moved Mahoney to that location because it would be more difficult for guards to shoot
him. He choked the struggling man until he stopped breathing, then tied torn T-shirts around his
neck. Defendant could hear Mahoney “gurgling in his [own] blood” which angered him. Intent
on “caus[ing] as much injury ... as I could,” he used his foot to repeatedly slam Mahoney's head
into the concrete.


Defendant told an investigator, “I did it so what, what can you do to me[?] No one can **814  do
nothing to me.” As to motive, he said: “I've [sic] snapped when ... they gave me life for that stupid
ass shit ... a little over a[ ] year and a half ago. When they gave me three strikes for that shit, I told
myself, made a deal with the devil, you give me the opportunity man to pick up each murder for
each one of those strikes we're cool. So that's ... my pack [sic] with the devil man, I already got
two that's my two strikes. I'm gonna ... earn each and every one of my strikes.” He confirmed that
he would kill again, saying “I hope there gonna [be] ten or fifteen” more victims. According to
defendant, “My whole objective from here to now, now until I die, is *555  to kill and to hurt, to
cause as much destruction how[ ]ever, where ever, when ever. And oh as far as I'm concerned I
got no more soul and I don't give [a] fuck no more. Nothing else matters to me.”


3. Battery of Correctional Officer Erik Mares


Between the two murders, on October 20, 1998, defendant attacked Correctional Officer Eric
Mares. As he was being handcuffed to be taken to the shower, defendant pulled away and ran to
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the middle of his cell with the handcuff attached to one ***234  wrist. Asked what was bothering
him, defendant replied, “[T]his conversation's over and I'm taking this to the next level.” Several
officers assembled for a cell extraction. When they directed pepper spray into the cell, defendant
rushed at the door holding his mattress to block the spray. An officer ran in, but slipped immediately
because a slick substance covered the floor. A second officer also slipped and fell. Officer Mares
managed to enter and grab defendant's legs. Defendant jabbed at Mares several times with a pointed
object. Another officer pried the weapon from defendant's grasp. A sharp piece of plastic with a
cloth handle was recovered from the cell floor. A second piece of sharpened plastic was found on
defendant's bed. Mares had puncture holes in his protective vest and cuts on his shoulder.


Defendant admitted that he “[j]ust got bored,” and decided to provoke a cell extraction. He had
two weapons ready for the confrontation and put shampoo in front of the cell door so entering
officers would lose their footing. He admitted stabbing Officer Mares in the shoulder and trying
to get “a nice good solid straight thrust, if I was to get one in the neck or somethin['] like that, it
would cause serious injury. [¶] ... I could get an eye or somethin['].”


4. Aggravated Assault by a Life Prisoner


Defendant was convicted of two counts of assault with a deadly weapon in 1994, and was serving
a life sentence when the charged crimes occurred.


B. Penalty Phase


1. Prosecution


The prosecution introduced evidence of 10 incidents between 1997 and 2000 during which
defendant possessed various weapons and assaulted correctional officers or another inmate.
Several of these incidents are discussed in further detail, post, at pages 583–587. Evidence also
established defendant was convicted of receiving stolen property in 1986, possession of a weapon
by an inmate in 1986, and second degree burglary in 1990.


*556  2. Defense


The youngest of nine children sired by four different fathers, defendant was neglected and abused
by his alcoholic mother. As an infant, he was often left crying, soiled, and hungry after his mother
passed out. His 11-year-old sister frequently assumed his care. As defendant got older, his mother
would tie his hands and lock him in a dark closet for extended periods. She beat him often with a
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broom or a belt. She sometimes made him kneel on grains of rice, which cut his bare knees. The
family had little to eat, but his mother punished him if he accepted food from neighbors.


Defendant's cousin, Inocencio Ortega, recalled defendant's mother beating him and locking him in
the closet. Defendant sometimes hid at Ortega's house to escape. Once defendant's older brothers
gave him glue to sniff.


Defendant was removed from his mother's care at about seven years old. When he was 11, he
lived for over a year in a group home. **815  Defendant had scars on his wrists that resembled
ligature marks. Slight of build, he was self-protective. He exhibited low self-esteem and would
destroy his things when he was upset or frustrated. His fifth grade teacher described him as bright,
funny, and trustworthy. He responded well when treated with respect, but had a temper and lacked
social skills. He would frequently push and shove other children because he did not know how
to communicate. Told his behavior was inappropriate, he improved and became popular with his
classmates.


***235  II. DISCUSSION


A. Guilt Phase Issues


1. Presence of Correctional Officers During Attorney-client Communications


After killing Kevin Mahoney, defendant vowed in an interview that he would kill again. (See
214 Cal.Rptr.3d 233 – 234, 389 P.3d 813 – 814.) Concerned for defense counsel's safety, and
with her express agreement, the trial court ordered two correctional officers to be present during
all attorney-client consultations. They were bound by the attorney-client privilege. Defendant
contends that the trial court exceeded its jurisdiction by accepting the parties' stipulation
and purporting to extend the attorney-client privilege to the correctional officers, who were
unnecessary to the consultation. He criticizes the court for failing to consider alternative
arrangements, such as physical restraints, that would have accomplished the same goal without
jeopardizing confidentiality. He argues that the court-sanctioned intrusion deprived him of his
federal and *557  state constitutional rights to counsel, to present a defense, to be present during
all proceedings, and to fundamental due process. He contends that the error was structural and
reversible without a showing of prejudice. We reject his claims.


a. Proceedings Below
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On August 6, 1999, the court held an in-chambers meeting with the prosecutor and prospective
Defense Counsel Donna Tarter. The prosecutor observed that defendant had already killed two
people and that he had reason to believe defendant would kill again. Voicing concerns for Tarter's
safety, the prosecutor suggested that two correctional officers be present at all attorney-client
meetings and that they be bound by the attorney-client privilege as to anything they might overhear.
Tartar agreed, and the court made the order to the two correctional officers present. Thereafter,
Tartar met privately with defendant and was appointed by the court to represent him. Initially, there
was no discussion of the court's order in open court in defendant's presence.


On December 22, 1999, while defendant was present in open court, the prosecutor explained
the security arrangements: “any communications that are overheard between Ms. Tarter and Mr.
Delgado during any of the court proceeding[s] or when she is visiting him are to be encompassed
within the attorney-client privilege. Given the nature of this case, we've personally given that
privilege to officers Masters and [Klose] so that they may be present during all communications
just for the safety of all parties.” Defense counsel stated her agreement, and the trial court expressly
admonished the officers “that you're each ordered not to disclose any information you might
overhear in any of those conversations to anyone, including family members, coworkers, anyone.”
Both officers affirmed their understanding. Defendant voiced no objection.


During trial, three correctional officers were stationed near defendant, one on either side and one
directly behind. The record is not entirely clear if defendant and defense counsel sat next to each
other or if a correctional officer sat between them. Defendant's hands were unrestrained so that he
could write notes to counsel. Defense counsel expressly agreed to these security arrangements.


From the time he was first arraigned, defendant appeared personally in court approximately 23
times during pretrial and trial proceedings. He never complained to the court about the presence
of officers at confidential attorney-client meetings. On April 14 and May 2, 2000, before trial
***236  began, the court inquired of defendant personally if **816  there was any reason the trial
*558  could not go forward. He stated there was none. Defense counsel likewise answered ready
for trial. Periodically thereafter, the court inquired of defense counsel if she had any objections or
concerns. She, too, voiced no concern about the presence of officers at attorney-client meetings
or in the courtroom.


Here, defendant advances both statutory and constitutional challenges to the court's order.


b. Attorney-client Privilege and the Need for the Ordered Security Measures


[1] Citing Evidence Code section 952, defendant argues that the correctional officers' presence
destroyed the confidentiality of his attorney-client communications because it was not reasonably
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necessary to further the purpose of the legal consultation. (See Evid. Code, § 952; 9  Zurich
American Ins. Co. v. Superior Court (2007) 155 Cal.App.4th 1485, 1503, 66 Cal.Rptr.3d 833
(Zurich).) He reasons that there was no showing of a security risk to defense counsel, and that
other measures, such as physical restraints, would have been adequate. He contends that the parties
were not authorized to extend the attorney-client privilege by stipulation, and that the trial court
acted in excess of its jurisdiction in accepting the stipulation.


9 Evidence Code section 952 defines “ ‘confidential communication between client and
lawyer’ ” as “information transmitted between a client and his or her lawyer in the course of
that relationship and in confidence by a means which, so far as the client is aware, discloses
the information to no third persons other than those who are present to further the interest
of the client in the consultation or those to whom disclosure is reasonably necessary for the
transmission of the information or the accomplishment of the purpose for which the lawyer
is consulted, and includes a legal opinion formed and the advice given by the lawyer in the
course of that relationship.”


These claims have been forfeited. Defense counsel expressly agreed to the officers' presence at
attorney-client meetings to ensure her safety, and both parties stipulated that the officers would be
bound by the privilege. In the trial court, neither party challenged the necessity for the measures or
the legality of the stipulation. Under these circumstances, defendant may not be heard to argue for
the first time on appeal that the arrangement was unnecessary and that the privilege was destroyed.
(Dowling v. Farmers Ins. Exchange (2012) 208 Cal.App.4th 685, 696-697, 145 Cal.Rptr.3d 748;
see generally Ward v. Taggart (1959) 51 Cal.2d 736, 742, 336 P.2d 534.) Nor may he argue that the
trial court abused its discretion in failing to devise a different solution. (People v. Bryant, Smith
and Wheeler (2014) 60 Cal.4th 335, 389, 178 Cal.Rptr.3d 185, 334 P.3d 573 (Bryant); People v.
Montes (2014) 58 Cal.4th 809, 843, 169 Cal.Rptr.3d 279, 320 P.3d 729; People v. Duran (1976)
16 Cal.3d 282, 289, 127 Cal.Rptr. 618, 545 P.2d 1322). Similarly, defendant's *559  jurisdiction
argument is undermined by the absence of a challenge below. (See People v. Mower (2002) 28
Cal.4th 457, 474, fn. 6, 122 Cal.Rptr.2d 326, 49 P.3d 1067 [acts in excess of jurisdiction are subject
to waiver and forfeiture].)


[2] Defendant argues that he should not be bound by his counsel's stipulation, which occurred
before she was formally appointed. The timing here was immaterial. The stipulation was made
to facilitate counsel's appointment. Counsel was appointed shortly thereafter, whereupon the
stipulation became effective for all subsequent attorney-client meetings. There was one brief
consultation in the interim. However, ***237  even if that meeting was outside the stipulation
for purposes of our forfeiture analysis, defendant fails to identify anything of consequence that
occurred to support his claims of error.
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[3] In addition, nothing prevented counsel from revisiting the terms of the stipulation after
speaking with defendant. 10  Defendant counters the record does not reveal whether or not counsel
told him about the arrangement extending the attorney-client privilege to the attending officers.
We will not presume counsel's omission. It is defendant's burden to show that counsel performed
deficiently, by developing the record **817  on habeas corpus if necessary. (People v. Pope (1979)
23 Cal.3d 412, 425, 152 Cal.Rptr. 732, 590 P.2d 859 (Pope), overruled on another ground in People
v. Berryman (1993) 6 Cal.4th 1048, 1081, fn. 10, 25 Cal.Rptr.2d 867, 864 P.2d 40; see generally
People v. Fosselman (1983) 33 Cal.3d 572, 581-582, 189 Cal.Rptr. 855, 659 P.2d 1144.)


10 We address separately, post, defendant's claim that he was deprived of his statutory and
constitutional rights to be present during the hearing where the court ordered the correctional
officers to provide security for defense counsel.


[4] Defendant further argues that counsel could not be counted on to object on his behalf to
an order made solely for counsel's benefit and contrary to his rights and interests. His only
authority involves a failure to object to an award of attorney's fees, a circumstance that is readily
distinguishable. (Cf. People v. Viray (2005) 134 Cal.App.4th 1186, 1214, 36 Cal.Rptr.3d 693.)
Security risks occur with some frequency, and do not invariably create a conflict of interest for
counsel. Defendant points to no evidence in the record that counsel labored under an actual conflict
that adversely affected her performance. (Cuyler v. Sullivan (1980) 446 U.S. 335, 348, 100 S.Ct.
1708, 64 L.Ed.2d 333.) On the contrary, counsel agreed to the arrangement only after receiving
express assurances from the prosecution that it would not compromise the attorney-client privilege.
Nor does defendant demonstrate that the potential risk to counsel's safety caused her to perform
deficiently. (Strickland v. Washington (1984) 466 U.S. 668, 687-688, 104 S.Ct. 2052, 80 L.Ed.2d
674.)


*560  Further, it is not accurate to say the arrangement was made solely for counsel's benefit.
Defendant was entitled to counsel. His own statements and admitted conduct made securing willing
and capable counsel uniquely difficult. The court's action was taken to ensure that defendant's right
to counsel was honored.


[5] Even were we to overlook defendant's forfeiture and reach the merits, there is no basis for
relief. Evidence Code section 954 affords the client “a privilege to refuse to disclose, and to prevent
another from disclosing, a confidential communication between the client and lawyer.” (Zurich,
supra, 155 Cal.App.4th at p. 1494, 66 Cal.Rptr.3d 833.) Absent actual disclosure, or a demand for
disclosure, the statute is simply not implicated. (People v. Alexander (2010) 49 Cal.4th 846, 887,
113 Cal.Rptr.3d 190, 235 P.3d 873 (Alexander).) In Alexander, we rejected the defendant's claim
that a police detective's interception and recording of a three-way call between the defendant, his
mother, and a defense investigator violated the statutory attorney-client privilege. We reasoned:
“Defendant has made no showing that any witness disclosed any information from the call during
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the proceedings in violation of Evidence Code section 954. Indeed, substantial evidence supports
the trial court's findings that the call's contents were not disclosed to the prosecutors.” ( ***238
Id. at p. 887, 113 Cal.Rptr.3d 190, 235 P.3d 873, fn.omitted.) Likewise here, the prosecutor did
not seek to discover or offer evidence of confidential communications. Additionally, there is no
evidence that the officers ignored the admonition by disclosing confidential communications to
anyone. In short, nothing before us indicates the officers' presence violated defendant's rights.


[6]  [7] We likewise reject defendant's challenge to the necessity of the security arrangements, and
the availability of less intrusive alternatives. “In general, the ‘court has broad power to maintain
courtroom security and orderly proceedings’ [citation], and its decisions on these matters are
reviewed for abuse of discretion.” (People v. Lomax (2010) 49 Cal.4th 530, 558, 112 Cal.Rptr.3d
96, 234 P.3d 377 (Lomax).) Given that defendant had killed two people with his bare hands and
had vowed to kill again, the trial court did not abuse its discretion by adopting the parties' proposed
solution to a clear security problem.


We emphasize, however, that we do not suggest such measures are necessary or appropriate in
every circumstance. Ordering law enforcement officers to be present at attorney-client meetings
is an unorthodox solution with obvious potential pitfalls. We hold only that, under these extreme
circumstances, the court did not abuse its discretion. Trial courts are well advised to fashion
security measures tailored to minimize the risk of intrusion on the defendant's constitutional rights.
With these observations in **818  mind, we turn to defendant's Sixth Amendment claim.


*561  c. Deprivation of the Right to Counsel


Defendant argues that the right to confidential communications is “absolute and essential to both
the federal and state right to representation by counsel.” (Citing In re Rider (1920) 50 Cal.App.
797, 799, 195 P. 965.) According to defendant, the officers involved here were members of the
prosecution team, and their presence during attorney-client consultations destroyed confidentiality
despite the parties' stipulation to the contrary. Defendant claims that the officers' presence had
a chilling effect on his communications with counsel and his defense preparation, resulting in a
“wholesale evisceration” of his right to counsel under both the Sixth Amendment and article I,
section 15 of the California Constitution. These circumstances, he argues, were “tantamount to a
failure to appoint counsel at all,” and amounted to structural error. The appellate record fails to
support defendant's claims of error.


[8]  [9] As explained in Alexander, supra, 49 Cal.4th 846, 113 Cal.Rptr.3d 190, 235 P.3d 873,
the federal Constitution does not protect confidential communications between a defendant and
his attorney for their own sake. “No federal constitutional provision ... establishes an attorney-
client communication privilege. Rather, the Sixth Amendment guarantees a criminal defendant
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the right to ‘assistance of counsel for his defense.’ (U.S. Const., 6th Amend.) Confidential
communication between a defendant and his lawyer is itself not a separate ‘right’ that the federal
Constitution guarantees, but rather an aspect of ensuring fulfillment of the right to assistance of
counsel.” (Alexander, supra, 49 Cal.4th at pp. 887-888, 113 Cal.Rptr.3d 190, 235 P.3d 873.)


Alexander held that interception of attorney-client communications does not constitute a complete
denial of the right to counsel. (Alexander, supra, 49 Cal.4th at p. 888, 113 Cal.Rptr.3d 190,
235 P.3d 873.) Citing Weatherford v. Bursey (1977) 429 U.S. 545, 97 S.Ct. 837, 51 L.Ed.2d 30
(Weatherford), we explained that the Supreme Court had “rejected a per se rule that ‘ “whenever the
prosecution knowingly arranges or permits intrusion into the attorney-client relationship the right
to ***239  counsel is sufficiently endangered to require reversal and a new trial.” ’ ” (Alexander,
at p. 888, 113 Cal.Rptr.3d 190, 235 P.3d 873, quoting Weatherford, at p. 549, 97 S.Ct. 837.) The
high court made clear that “unless the record supports ‘at least a realistic possibility of injury to
[the defendant] or benefit to the State, there can be no Sixth Amendment violation.’ ” (Alexander,
at p. 888, 113 Cal.Rptr.3d 190, 235 P.3d 873, quoting Weatherford, at p. 558, 97 S.Ct. 837.)


Accordingly, we look to Weatherford, supra, 429 U.S. 545, 97 S.Ct. 837, to evaluate defendant's
Sixth Amendment claim. Weatherford was an undercover agent for a state law enforcement agency.
He vandalized a local office of the Selective Service with Bursey and two others. To maintain his
*562  undercover status, Weatherford was arrested and charged along with Bursey. Before trial,
Weatherford was invited to two meetings where Bursey and his attorney discussed defense tactics.
Weatherford did not share the details of these meetings with anyone. However, he did testify at
Bursey's trial regarding his own undercover activities and Bursey's act of vandalism. After Bursey
was convicted, he filed a civil rights action against Weatherford and his supervisor under 42 United
States Code section 1983, alleging that he had been deprived of his Sixth Amendment right to the
assistance of counsel. (Weatherford, at pp. 547-549, 97 S.Ct. 837.)


In evaluating the Sixth Amendment claim, the high court rejected the notion that a constitutional
violation can be made out “whenever conversations with counsel are overheard” by a government
agent. (Weatherford, supra, 429 U.S. at p. 551, 97 S.Ct. 837.) Rather, the court held that “the
constitutionality of the conviction depends on whether the overheard conversations have produced,
directly or indirectly, any of the evidence offered at trial.” (Id. at p. 552, 97 S.Ct. 837.) The
court identified several relevant factors, including whether: (1) a witness testifies at trial about the
confidential conversations; (2) any of the state's evidence originated in these conversations; (3) the
conversations **819  were communicated to the prosecutor; or (4) the conversations were used
in any other way to the defendant's substantial detriment. (Id. at p. 554, 97 S.Ct. 837.) The court
noted that “[n]one of these elements is present here.... Weatherford's testimony for the prosecution
about the events of March and April 1970 revealed nothing said or done at the meetings ...
that he attended. None of the State's evidence was obtained as a consequence of Weatherford's
participation in those meetings.” (Id. at p. 555, 97 S.Ct. 837, fn.omitted.) Further, the district court
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expressly found that Weatherford had not communicated anything about the meeting to either his
superiors or the prosecution. (Id. at p. 556, 97 S.Ct. 837.)


[10]  [11] Applying the Weatherford factors to defendant's claim, he fails to establish a
constitutional violation. The officers who provided security were expressly admonished not to
reveal the content of any overheard conversations to anyone. 11  Again, there is no evidence they
disregarded the court's admonishment by disclosing confidential communications. Nor did the
officers testify regarding any attorney-client conversation. Finally, defendant fails to identify any
evidence allegedly developed ***240  as a result of the correctional *563  officers' presence. It
is defendant's obligation to make such a record. (People v. Ervine (2009) 47 Cal.4th 745, 770, 102
Cal.Rptr.3d 786, 220 P.3d 820 (Ervine).) 12


11 During pretrial proceedings, the trial court admonished Officers Martinez and Kaszap
regarding the attorney-client privilege. On December 22, 1999, the court admonished two
additional officers, Masters and Klose. A third officer, Sergeant Eric Griem, was in charge of
courtroom security during trial. Although defendant complains that Griem was not separately
admonished, the record indicates that the supervising officers were aware of the stipulation.
The same three officers were used for courtroom security throughout the trial.


12 In Alexander we observed that no decision of the high court “has answered the questions left
unresolved in Weatherford—what showing of injury to the defendant or benefit to the state is,
in the affirmative, required to prove a Sixth Amendment violation, and who bears the burden
of persuasion.” (Alexander, supra, 49 Cal.4th at p. 889, fn. 23, 113 Cal.Rptr.3d 190, 235 P.3d
873; see also Ervine, supra, 47 Cal.4th at p. 766, 102 Cal.Rptr.3d 786, 220 P.3d 820.) We
need not opine on that question here. Because defendant did not object below or request a
hearing on the effect of the asserted interference, the People had no opportunity to litigate
that point. Under these circumstances, we apply the general rule that defendant, the party
challenging the judgment, has the burden of providing an adequate appellate record. (Ballard
v. Uribe (1986) 41 Cal.3d 564, 574-575, 224 Cal.Rptr. 664, 715 P.2d 624; Gee v. American
Realty & Construction, Inc. (2002) 99 Cal.App.4th 1412, 1416, 122 Cal.Rptr.2d 167.)


Citing Ervine, supra, 47 Cal.4th 745, 102 Cal.Rptr.3d 786, 220 P.3d 820, defendant argues that
a Sixth Amendment violation can be predicated on a showing that confidential attorney-client
information was intercepted by any member of the prosecution team. He argues that the officers
who provided security at attorney-client meetings and in court were part of the prosecution
team because California's Department of Corrections and Rehabilitation (CDCR) investigated the
charged crimes and conducted the cell extractions introduced as circumstances in aggravation.
Relying on cases that interpret the scope of the prosecution team for purposes of statutory discovery
and the disclosures mandated by Brady v. Maryland (1963) 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d
215 (Brady), defendant argues that “[b]ecause in this case all attorney-client conferences were
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conducted in the close proximity of [CDCR] employees, there can be no dispute that confidential
information was actually communicated to the prosecution team.” (Citing In re Steele (2004) 32
Cal.4th 682, 696-697, 10 Cal.Rptr.3d 536, 85 P.3d 444; People v. Superior Court (Barrett) (2000)
80 Cal.App.4th 1305, 1317, 96 Cal.Rptr.2d 264 [concluding that CDCR has a “hybrid status” when
it both provides administrative and security functions in housing felons and investigates crimes
committed in the prison].)


First, we note that defendant's bald assertion that confidential communications were actually
revealed is purely speculative. Further, defendant reads too much into Ervine. There, Sacramento
County jail personnel entered the defendant's cell while he was in court and read his confidential
defense documents. None of that information was communicated to the chief assistant Attorney
General who prosecuted the case, or to the **820  Lassen County District Attorney. (Ervine, supra,
47 Cal.4th at p. 763, 102 Cal.Rptr.3d 786, 220 P.3d 820.) Applying Weatherford, supra, 429 U.S.
545, 97 S.Ct. 837, we concluded the lack of evidence that the sheriff's department “communicated
any confidential information to anyone” defeated defendant's Sixth Amendment claim. (Ervine,
at p. 765, 102 Cal.Rptr.3d 786, 220 P.3d 820.) To support this conclusion, we *564  drew an
analogy to the scope of liability under Brady (see Ervine, at p. 768, 102 Cal.Rptr.3d 786, 220 P.3d
820), and observed that “[t]he agency responsible for intruding on defendant's relationship with his
attorney (the Sacramento County Sheriff's Department) was completely unrelated to the agency
actually prosecuting defendant (the Lassen County District Attorney's Office)” (id. at p. 767, 102
Cal.Rptr.3d 786, 220 P.3d 820). Nonetheless, because the relationship between the agencies in
Ervine was tangential, we ***241  were not called upon to consider what degree of association
would be sufficient to establish a Sixth Amendment violation based on receipt of confidential
attorney-client information by a government actor other than the prosecutor.


Weatherford, however, did consider that question, and rejected an argument similar to the
one defendant advances here. Unlike the officers in this case, Weatherford was involved in
the investigation and called as a prosecution witness. Bursey argued that Weatherford was
therefore “a member of the prosecuting team whose knowledge of Bursey's trial plans was alone
enough to violate Bursey's constitutional right to counsel and to vitiate Bursey's conviction.
[Citation.]” (Weatherford, supra, 429 U.S. at p. 556, 97 S.Ct. 837.) The court disagreed: “Though
imaginative, this reasoning is not a realistic assessment of the relationship of Weatherford to the
prosecuting staff or of the potential for detriment to Bursey or benefit to the State that Weatherford's
uncommunicated knowledge might pose.” (Ibid.) Rather, the court looked to whether the receipt
of confidential information by persons other than the prosecutor resulted in testimony or other
evidence against the defendant. (Id. at p. 554, 97 S.Ct. 837.) As noted, defendant made no such
showing here.


Defendant asserts, “[b]ecause in this case all attorney-client conferences were conducted in the
close proximity of [CDCR] employees,” this fact “establishes a very real possibility” of injury to
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defendant's case. People v. Rich (1988) 45 Cal.3d 1036, 248 Cal.Rptr. 510, 755 P.2d 960, rejected
the defendant's claim that the presence of an officer during psychiatric interviews violated his right
to counsel, observing that the officer “was instructed not to repeat anything he heard during the
interview” and that the officer assured defense counsel that he would not do so. (Id. at p. 1099
fn. 16, 248 Cal.Rptr. 510, 755 P.2d 960.) These officers were similarly instructed, and, as noted,
defendant points to nothing in the record to show they violated the court's directive.


Defendant contends that the officers' presence had a “chilling effect” on his communications with
counsel and undermined his ability to assist in his defense. He reasons that “nothing is more likely
to impair the effectiveness of an attorney than the inability to communicate freely and privately
with his client” and that “an attorney who will not consult in private with her client cannot be said
to satisfy the requirements of the Sixth Amendment or the California Constitution.” Ervine rejected
a similar claim that, as an *565  “ ‘inevitable consequence’ ” of law enforcement having reviewed
his confidential legal materials, the defendant had an “ ‘enduring fear’ ” concerning his private
communications with counsel, which deprived him of counsel's effective assistance. (Ervine,
supra, 47 Cal.4th at p. 769, 102 Cal.Rptr.3d 786, 220 P.3d 820.) We held that “a defendant's
inability to consult with counsel or to assist in his defense must appear in the record.” (Ibid.)
The defendant had “fail[ed] to identify any instance in which his relationship with counsel was
impaired” despite having been offered the opportunity to submit additional evidence at the time
the trial court denied his motion to dismiss. (Ibid.) “Because his claim still is not supported by any
reference to the record, we must reject it.” (Ibid.)


So too here. Defendant observes that after he first met with defense counsel on August 6, 1999 in
the presence of correctional officers, he told the court that he had “nothing **821  to discuss” with
counsel and that he had “no intentions to discuss anything with her.” He invites us to infer from
these comments that he was reluctant to speak in the presence of officers. The remark ***242  is
taken out of context. Immediately before defendant's statements, the court and counsel had been
discussing dates for the preliminary hearing. Asked if he was willing to waive time, defendant
responded that he wanted a preliminary hearing within 10 days so that it would be “done and over
with.” The court noted that 10 days would not give defense counsel time to prepare, and asked
defendant, “You don't want [defense counsel] to have any time?” It was at this point that defendant
responded he had nothing to discuss with counsel. Taken in totality, defendant's comments reveal
an expression of his indifference to the criminal process, rather than his reluctance to discuss his
case in the presence of correctional officers.


In any event, any asserted reluctance to assist counsel was short-lived. On November 20, 1999,
after the preliminary hearing, defendant was arraigned. Asked if he would like to have counsel
appointed, defendant responded affirmatively. He voiced no objection when the court appointed
Ms. Tarter to continue her representation. He also agreed to waive time to accommodate defense
counsel's requested trial dates. On December 16, 1999, defense counsel stated on the record that
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she had been “talking [with Mr. Delgado] for about a half an hour or so” and that she was requesting
additional time to investigate the case. On March 30, 2000, counsel conveyed defendant's request
that he be allowed to view the videotape evidence. Counsel indicated that she would be consulting
with defendant at the prison and that the prison litigation staff had been “very cooperative.”


[12] Defendant also asserts that, during court proceedings, “he could not whisper to his attorney,
nor pass her confidential notes, without also revealing his communications to the correctional
officers who were ‘circling around’ him, between [defendant] and attorney Tarter.” The record
before us is not *566  entirely clear as to the officers' positions in court. (See 214 Cal.Rptr.3d at
235, 389 P.3d at 819.) Significantly, there is no direct evidence that the officers' presence impeded
defendant's ability to whisper to counsel or pass her notes. On the contrary, the officer in charge
of courtroom security confirmed that defendant's hands would be unrestrained and he would be
given a pen so that he could communicate with his attorney in writing. This circumstance does
not resemble People v. Zammora (1944) 66 Cal.App.2d 166, 152 P.2d 180, wherein reversible
error was found because the 22 defendants were seated at some distance from counsel's table and
were not allowed to approach or consult with counsel either during sessions or as they left the
courtroom. (Id. at pp. 226-236, 152 P.2d 180.)


The fact that neither defense counsel nor defendant voiced any concern about the officers' presence
further undercuts his claim of a chilling effect. Although defense counsel initially agreed to the
arrangement, she was certainly free to revisit the issue if it proved unworkable. She did not
thereafter object or otherwise alert the court that the arrangement negatively affected her ability
to communicate with defendant. Likewise, at no time did defendant raise a concern with the court
about the presence of the officers. Defendant counters that no inference may be drawn from his
silence because the record does not show that counsel even told him about the arrangement. His
argument is unpersuasive. First, there is no evidence that counsel failed to so advise defendant that
the officers were bound by the privilege. It is defendant's burden to show that counsel performed
deficiently. (Pope, supra, 23 Cal.3d at p. 425, 152 Cal.Rptr. 732, 590 P.2d 859.) Second, and
significantly, defendant ***243  was present in court on December 22, 1999 when the court
admonished the officers that they were bound by the privilege and expressly ordered them not to
disclose any overheard communications. Thereafter, on April 14 and again on May 2, 2000, the
trial court asked defendant whether there was any reason the trial could not proceed. Defendant
responded that there was not. Defendant's claimed inability to consult with counsel or assist
in his defense is unsupported by any evidence in the record. (Ervine, supra, 47 Cal.4th at p.
769, 102 Cal.Rptr.3d 786, 220 P.3d 820.) Accordingly, his Sixth Amendment claim fails. **822
(Alexander, supra, 49 Cal.4th at p. 889, 113 Cal.Rptr.3d 190, 235 P.3d 873.)


Defendant fares no better with his claim that his right to counsel under article I, section 15 of the
California Constitution was violated. Defendant cites Barber v. Municipal Court (1979) 24 Cal.3d
742, 157 Cal.Rptr. 658, 598 P.2d 818 (Barber), which held that the right to counsel “embodies
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the right to private consultation with counsel” and “is violated when a state agent is present at
confidential attorney-client conferences.” (Id. at p. 752, 157 Cal.Rptr. 658, 598 P.2d 818.) Barber
is distinguishable. In that case, an undercover police officer posed as a codefendant and attended
attorney-client meetings. (Id. at pp. 745, 748-749, 157 Cal.Rptr. 658, 598 P.2d 818.) During that
time, he communicated regularly with his superior officers and disclosed that “the defense was to
become more ‘political.’ ” (Id. at p. 749, 157 Cal.Rptr. 658, 598 P.2d 818.) *567  When petitioners
learned of the breach in attorney-client confidences, they moved to dismiss the charges. (Id. at
p. 745, 749-750, 157 Cal.Rptr. 658, 598 P.2d 818.) Petitioners' attorney testified that his clients
became “ ‘paranoi[d]’ ” after learning that they had been infiltrated by an informant. (Id. at p. 750,
157 Cal.Rptr. 658, 598 P.2d 818.) The clients, who had once actively participated in meetings with
counsel, became reluctant to speak. They were distrustful of each other and of defense counsel's
assistant. The attorney opined that his clients' ability to assist in preparing a defense had been “
‘substantially impaired.’ ” (Ibid.) On that record, we held that the clients were deprived of their
state constitutional right to communicate privately with counsel, and that the appropriate remedy
was dismissal. (Id. at p. 756, 760, 157 Cal.Rptr. 658, 598 P.2d 818.)


Defendant argues that the interference here was even more pervasive than in Barber. Not so. In
Barber, some of the content of attorney-client conversations was actually relayed to other officers,
and there was a demonstrated chilling effect on attorney-client communications. (Barber, supra,
24 Cal.3d at p. 756, 157 Cal.Rptr. 658, 598 P.2d 818.) Neither of those circumstances is present
here. The court in Alexander, on a record similar to this case, questioned whether the defendant's
state constitutional right to counsel was violated “notwithstanding broad language used in the much
more egregious circumstances of Barber.” (Alexander, supra, 49 Cal.4th at p. 895, 113 Cal.Rptr.3d
190, 235 P.3d 873; accord, Ervine, supra, 47 Cal.4th at p. 770, 102 Cal.Rptr.3d 786, 220 P.3d 820
[distinguishing Barber].) Barber's holding that a violation of the right to counsel is shown “when a
state agent is present at confidential attorney-client conferences” (Barber, at p. 752, 157 Cal.Rptr.
658, 598 P.2d 818), must be understood in light of its facts, which differ markedly from those here.


[13] Additionally, it is significant that “Barber involved an application for a pretrial writ
of prohibition, while the present case is an appeal from a judgment of conviction and
sentence.” (Alexander, supra, 49 Cal.4th at p. 896, 113 Cal.Rptr.3d 190, 235 P.3d 873.) As such,
this case is subject ***244  to article VI, section 13 of the California Constitution, which provides
that “[n]o judgment shall be set aside ... for any error as to any matter of procedure, unless,
after an examination of the entire cause, including the evidence, the court shall be of the opinion
that the error complained of has resulted in a miscarriage of justice.” Defendant argues that the
denial of confidential communications rendered counsel's appointment “a mere formality without
any substance,” and therefore amounted to a miscarriage of justice regardless of the evidence at
trial. A similar claim failed in Alexander, where we observed that the defendant “had counsel,
and his attorney vigorously pursued his interests throughout the trial.” (Alexander, at p. 896,
113 Cal.Rptr.3d 190, 235 P.3d 873.) Likewise here, defense counsel actively participated in all
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aspects of the trial, including jury selection, challenging evidence admissibility, cross-examining
witnesses, proposing jury instructions, presenting defense witnesses at the penalty phase, and
arguing vigorously against a sentence of death. Because “ ‘defendant had counsel and was tried by
an impartial adjudicator, there is a strong presumption that any  *568  other [constitutional] errors
that may have occurred are subject to harmless-error analysis.’ ” ( **823  Neder v. United States
(1999) 527 U.S. 1, 8, 119 S.Ct. 1827, 144 L.Ed.2d 35, quoting Rose v. Clark (1986) 478 U.S. 570,
579, 106 S.Ct. 3101, 92 L.Ed.2d 460; accord, Alexander, supra, 49 Cal.4th at pp. 896-897, 113
Cal.Rptr.3d 190, 235 P.3d 873.)


[14]  [15] For the same reasons that defendant has failed to prove his other constitutional claims,
he has also failed to demonstrate a reasonable probability that, absent any alleged violation, the
trial's outcome would have been more favorable. “No evidence establishes the prosecution gained
anything from [the officers' presence] or that the defense was affected negatively in a way that
could have changed the trial's outcome.” (Alexander, supra, 49 Cal.4th at p. 899, 113 Cal.Rptr.3d
190, 235 P.3d 873.) Additionally, the evidence against defendant was compelling and included his
own statements and videotaped reenactments of the murders. 13


13 Defendant also summarily asserts that “[t]he elimination of confidential communications
with counsel violated [his] right to due process under the state and federal constitutions....”
He provides no substantive analysis to support this claim. In any event, for the same reasons
we set out above, we conclude the presence of officers during attorney-client meetings
did not render his trial fundamentally unfair. As in Alexander, supra, 49 Cal.4th 846, 113
Cal.Rptr.3d 190, 235 P.3d 873, “there has been no showing that (1) the purpose of [the
officer's presence] was to discover defense strategy, (2) information ... was communicated
to the prosecutors, or (3) law enforcement agents utilized, or even could have utilized,
information conveyed [during the meetings].” (Id. at pp. 891-892, 113 Cal.Rptr.3d 190, 235
P.3d 873.) Additionally, there has been no showing that the officers' presence interfered with
attorney-client communications or trial preparation.


d. Denial of the Right to Be Present


Defendant claims that his absence from the August 6 proceeding at which the court ordered that
officers be present at attorney-client meetings violated his constitutional right to due process and
his statutory rights (§§ 977, 1043). He claims that his presence bore a reasonable and substantial
relation to his opportunity to fully defend against the charges and would have contributed to the
fairness of the proceeding. According to defendant, had he been present, he could have objected to
his counsel's “stipulat[ing] away” the right to private and confidential consultation. He could have
opposed the order on the grounds ***245  that it was unnecessary and that it involved officers
who were coworkers of several witnesses and one of the victims in the case. Had he been present,
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he would have had an opportunity to reject Tarter's appointment and proceed pro se. Alternatively,
had he accepted counsel's appointment, he would have been on notice that the court had extended
the attorney-client privilege to the officers, thus ameliorating the chilling effect of their presence.


[16]  [17]  [18]  [19] “ ‘ “Due process guarantees the right to be present at any ‘stage that is
critical to [the] outcome’ and where the defendant's ‘presence would contribute to the fairness
of the procedure.’ ” [Citation.] “ ‘The state constitutional right to be present at trial is generally
coextensive with the federal due *569  process right. [Citations.]’ [Citation.] Neither the state
nor the federal Constitution, nor the statutory requirements of sections 977 and 1043, require
the defendant's personal appearance at proceedings where his presence bears no reasonable,
substantial relation to his opportunity to defend the charges against him. [Citations.]” [Citation.]
“Defendant has the burden of demonstrating that his absence prejudiced his case or denied him a
fair trial.” ’ ” (People v. Gonzales (2012) 54 Cal.4th 1234, 1254, 144 Cal.Rptr.3d 757, 281 P.3d
834 (Gonzales).)


[20] We need not decide whether our state statutes or principles of due process entitled defendant
to be present during the in-chambers conference on August 6, 1999. Any error in excluding him
was harmless. (See People v. Thompson (2016) 1 Cal.5th 1043, 1098-1099, 210 Cal.Rptr.3d 667,
384 P.3d 693.) Defendant had ample opportunity to raise these issues in subsequent proceedings
during which he was present. He was obviously aware of the officers' presence from the very
first meeting with counsel. At arraignment, he voiced no concern about the officers' presence;
nor did he object to counsel's appointment or ask to proceed pro se. Subsequently, defendant
was present when the judge admonished officers in open court that they were bound by the
attorney-client privilege. Again defendant raised no concerns **824  about a chilling effect on his
communications with counsel; nor did he request to proceed pro se. As noted, before trial the court
twice asked defendant personally if there was any reason that trial could not begin. He voiced none.
Defendant had ample and multiple opportunities to explore these security issues. His exclusion
from the initial in camera hearing was not prejudicial. (Cf. People v. Lewis and Oliver (2006) 39
Cal.4th 970, 1041, 47 Cal.Rptr.3d 467, 140 P.3d 775.) 14


14 Defendant urges us to revisit our precedent holding that “[e]rroneous exclusion of the
defendant is not structural error that is reversible per se, but trial error that is reversible only if
the defendant proves prejudice.” (People v. Perry (2006) 38 Cal.4th 302, 312, 42 Cal.Rptr.3d
30, 132 P.3d 235; accord, People v. Bradford (1997) 15 Cal.4th 1229, 1357, 65 Cal.Rptr.2d
145, 939 P.2d 259.) He argues that the exclusion here cannot be assessed for harmlessness
because the error occurred before the presentation of evidence and was unrelated to the
strength of the evidence. This distinction is inapposite. There are many reasons an error
can be deemed harmless. As explained, the alleged error in excluding defendant from the in
camera proceeding was harmless because he had other opportunities to raise this subject with
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the court, which could then have directly considered his objection and taken any necessary
action.


[21] Defendant further contends that he was denied his Sixth Amendment right “ ‘ “to be
personally present at any proceeding in which his appearance is necessary to prevent ‘interference
with [his] opportunity for effective cross-examination.’ ” ’ ” ( ***246  Gonzales, supra, 54 Cal.4th
at pp. 1253-1254, 144 Cal.Rptr.3d 757, 281 P.3d 834.) He reasons that “while [he] was physically
present during trial, he was unable to assist counsel with cross-examination without disclosing
his comments to *570  correctional officers at the same time, and thus, it was no different than
if he had been tried in absentia.” This remarkable claim is without merit. Defendant was present
during all trial proceedings where evidence was taken. The record discloses that defendant's hands
were unrestrained and he was able to write notes to defense counsel. Additionally, there is no
evidence other than defendant's bare assertion that he was unable to speak to defense counsel
during trial due to the presence of correctional officers. At no time did defendant advise the court
of his asserted concern. The record reveals no interference with defendant's opportunity to assist
counsel in conducting effective cross-examination.


2. Multiple Convictions for First Degree Murder
and Aggravated Assault by a Life Prisoner (§ 4500)


Defendant contends that his convictions for first degree murder must be reversed because they are
necessarily included in the offense of aggravated assault by a life prisoner, of which he was also
convicted. He is incorrect.


[22] “While section 654 prohibits multiple punishment, it is generally permissible to convict a
defendant of multiple charges arising from a single act or course of conduct. (§ 954; People v.
Ortega (1998) 19 Cal.4th 686, 692, 80 Cal.Rptr.2d 489, 968 P.2d 48.) However, a ‘judicially
created exception to this rule prohibits multiple convictions based on necessarily included offenses.
[Citations.]’ (People v. Montoya (2004) 33 Cal.4th 1031, 1034, 16 Cal.Rptr.3d 902, 94 P.3d
1098.)” (People v. Sanders (2012) 55 Cal.4th 731, 736, 149 Cal.Rptr.3d 26, 288 P.3d 83.)


[23] “In deciding whether multiple conviction is proper, a court should consider only the statutory
elements.” (People v. Reed (2006) 38 Cal.4th 1224, 1229, 45 Cal.Rptr.3d 353, 137 P.3d 184.)
“Under the elements test, if the statutory elements of the greater offense include all of the statutory
elements of the lesser offense, the latter is necessarily included in the former.” (Id. at p. 1227, 45
Cal.Rptr.3d 353, 137 P.3d 184.) In other words, “ ‘[i]f a crime cannot be committed without also
necessarily committing a lesser offense, the latter is a lesser included offense within the former.’
” (Ibid., quoting People v. Lopez (1998) 19 Cal.4th 282, 288, 79 Cal.Rptr.2d 195, 965 P.2d 713.)
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Section 4500 provides: “Every person while undergoing a life sentence, who is sentenced to state
prison within this state, and who, with malice aforethought, commits an assault upon the person
of another with a deadly weapon or instrument, or by any means of force likely to produce great
bodily injury is punishable with death or life imprisonment **825  without possibility of parole.
The penalty shall be determined pursuant to the provisions of Sections 190.3 and 190.4; however,
in cases in which the person subjected to *571  such assault does not die within a year and a day
after such assault as a proximate result thereof, the punishment shall be imprisonment in the state
prison for life without the possibility of parole for nine years.”


Defendant reasons that section 4500 contains all of the elements of murder: (1) an assault upon
another person with a deadly weapon or instrument, or by means of force likely to produce great
bodily injury; (2) with malice aforethought; (3) that causes the death of the victim within a year
and a day; plus the additional element (4) that the assault be committed by a prisoner in state prison
while undergoing a sentence of life imprisonment.


***247  [24]  [25]  [26] “ ‘The words malice aforethought in section 4500 have the same
meaning as in sections 187 [murder] and 188 [malice definition].’ ” (People v. St. Martin (1970)
1 Cal.3d 524, 537, 83 Cal.Rptr. 166, 463 P.2d 390, quoting People v. Chacon (1968) 69 Cal.2d
765, 781, 73 Cal.Rptr. 10, 447 P.2d 106.) “Malice may be either express or implied. It is express
when the defendant manifests ‘a deliberate intention unlawfully to take away the life of a fellow
creature.’ (§ 188.) It is implied ... ‘when the killing results from an intentional act, the natural
consequences of which are dangerous to life, which act was deliberately performed by a person
who knows that his conduct endangers the life of another and who acts with conscious disregard
for life’ [citation].” (People v. Lasko (2000) 23 Cal.4th 101, 107, 96 Cal.Rptr.2d 441, 999 P.2d
666.) In other words, express malice requires an intent to kill. Implied malice does not.


[27]  [28] Defendant's argument overlooks the fact that he was convicted of first degree
murder. Section 189 defines first degree murder as an unlawful killing with malice aforethought
that is willful, premeditated and deliberate. (§ 189; People v. Chiu (2014) 59 Cal.4th 155,
166, 172 Cal.Rptr.3d 438, 325 P.3d 972; see also id. at p. 163, 172 Cal.Rptr.3d 438, 325
P.3d 972 [premeditation and deliberation are elements of first degree murder, not a separate
penalty provision].) “Willful” means intentional; “premeditated” means thought over in advance;
“deliberate” means careful weighing of considerations in forming a course of action. (See
CALCRIM No. 521; People v. Koontz (2002) 27 Cal.4th 1041, 1080, 119 Cal.Rptr.2d 859, 46 P.3d
335.) One who violates section 4500 does not necessarily harbor an express intent to kill, nor does
he necessarily act with premeditation and deliberation, all of which are required for this type of
first degree murder.


First degree murder also includes an unlawful killing with malice aforethought that is perpetrated
by certain specified means (such as a destructive device, poison, lying in wait, torture, etc.), and an
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unlawful killing during the commission or attempted commission of certain listed felonies. (§ 189;
*572  People v. Chun (2009) 45 Cal.4th 1172, 1182, 91 Cal.Rptr.3d 106, 203 P.3d 425; People
v. Dillon (1983) 34 Cal.3d 441, 465-472, 475-477, 194 Cal.Rptr. 390, 668 P.2d 697.) One who
violates section 4500 does not necessarily do so by any of the means specified in section 189. Nor
does a violation of section 4500 predicated on felony assault come within the list of qualifying
felonies for first degree felony murder. These alternative theories of first degree murder are not
implicated by the facts here, nor were they relied upon by the prosecution at trial. We mention them,
however, because the elements test turns not on the specific facts of a case but on the elements
set out in the statute.


Because it is possible to violate section 4500 without committing murder in the first degree, the
latter offense is not included in the former. Accordingly, defendant was properly convicted of both
offenses in the killings of Mendoza and Mahoney.


3. Claims of Instructional Error


[29]  [30] The trial court instructed the jury with CALJIC Nos. 2.01 (sufficiency of circumstantial
evidence), 2.21.2 (willfully false testimony), 2.22 (weighing conflicting testimony), 2.27
(sufficiency of testimony of a single witness), 2.51 (motive) and 8.20 (willful, deliberate, and
premeditated murder) at the guilt phase. It repeated all of these instructions **826  except
CALJIC No. 8.20 at the penalty phase. Defendant claims these standard instructions undermined
***248  the prosecution's burden of proof beyond a reasonable doubt. 15  He acknowledges that we
previously have rejected these claims (see, e.g., People v. Casares (2016) 62 Cal.4th 808, 831-832,
198 Cal.Rptr.3d 167, 364 P.3d 1093 (Casares)), but urges us to reconsider. He offers no persuasive
reason to do so. 16


15 Although defendant failed to object to these instructions in the trial court, he may challenge
them on the ground that they affected his substantial rights. (§ 1259; People v. Flood (1998)
18 Cal.4th 470, 482, fn. 7, 76 Cal.Rptr.2d 180, 957 P.2d 869.)


16 Defendant argues that the penalty phase instructions were defective for the same reasons that
the guilt phase instructions were defective. Our resolution of his claims applies equally to
both phases of the trial.


[31] “CALJIC No. 2.01 does not alter the burden of proof, nor does it create a mandatory
presumption of guilt.” (People v. Bonilla (2007) 41 Cal.4th 313, 338, 60 Cal.Rptr.3d 209, 160
P.3d 84, and cases cited.) The instruction “properly direct[s] the jury to accept an interpretation
of the evidence favorable to the prosecution and unfavorable to the defense only if no other
‘reasonable’ interpretation can be drawn. Particularly when viewed in conjunction with other
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instructions correctly stating the prosecution's burden to prove defendant's guilt beyond a
reasonable doubt, [this] circumstantial evidence instruction[ ] do[es] not reduce or weaken the
prosecution's constitutionally mandated burden of proof or amount to an improper mandatory
*573  presumption of guilt.” (People v. Kipp (1998) 18 Cal.4th 349, 375, 75 Cal.Rptr.2d 716, 956
P.2d 1169.)


Defendant counters that “[a]n instruction that dilutes the beyond-a-reasonable-doubt standard
of proof on a specific point is not cured by a correct general instruction on proof beyond a
reasonable doubt.” He overlooks the fact that CALJIC No. 2.01, as given, specifically referred
to the reasonable doubt standard, stating that “each fact which is essential to complete a set of
circumstances necessary to establish the defendant's guilt must be proved beyond a reasonable
doubt.” It also provided: “if the circumstantial evidence as to any particular count permits
two reasonable interpretations, one of which points to the defendant's guilt and the other to
his innocence, you must adopt that interpretation that points to the defendant's innocence, and
reject that interpretation that points to his guilt.” There is no reasonable likelihood that the jury
understood this instruction to dilute the burden of proof or create a mandatory presumption of
guilt. (See People v. Smithey (1999) 20 Cal.4th 936, 963, 86 Cal.Rptr.2d 243, 978 P.2d 1171.)


CALJIC No. 2.21.2 does not reduce the prosecution's burden of proof. (People v. Beardslee (1991)
53 Cal.3d 68, 95, 279 Cal.Rptr. 276, 806 P.2d 1311.) As given, it informed the jury that “[y]ou
may reject the whole testimony of a witness who willfully has testified falsely as to a material
point, unless, from all the evidence, you believe the probability of truth favors his or her testimony
in other particulars.” Defendant argues that the instruction “lightened the prosecution's burden of
proof by allowing the jury to credit prosecution witnesses if their testimony had a ‘mere probability
of truth.’ ” However, the instruction “says no such thing.” (People v. Nakahara (2003) 30 Cal.4th
705, 714, 134 Cal.Rptr.2d 223, 68 P.3d 1190 (Nakahara).) It “ ‘does nothing more than explain to
a jury one of the tests they may use in resolving a credibility dispute.’ ” (Beardslee, at p. 95, 279
Cal.Rptr. 276, 806 P.2d 1311; quoting People v. Blassingill (1988) 199 Cal.App.3d 1413, 1419,
245 Cal.Rptr. 599.) It does not speak to, nor does it conflict with, the ultimate burden of proof
applicable to the ***249  elements of the charge. (People v. Hillhouse (2002) 27 Cal.4th 469, 493,
117 Cal.Rptr.2d 45, 40 P.3d 754; see People v. Centeno (2014) 60 Cal.4th 659, 672, 180 Cal.Rptr.3d
649, 338 P.3d 938.) The instruction “ ‘is unobjectionable when, as here, it is accompanied by the
usual instructions on reasonable doubt, the presumption of innocence, and the People's burden of
proof.’ ” (People v. Kelly (2007) 42 Cal.4th 763, 792, 68 Cal.Rptr.3d 531, 171 P.3d 548 (Kelly),
quoting Nakahara, at p. 715, 134 Cal.Rptr.2d 223, 68 P.3d 1190; accord, **827  People v. Riel
(2000) 22 Cal.4th 1153, 1200, 96 Cal.Rptr.2d 1, 998 P.2d 969.)


[32] Defendant criticizes precedent that looks to the reasonable doubt instruction as a cure for
an alleged ambiguity, particularly where the challenged instruction itself contains no such cross-
reference. We have long held that *574  “the correctness of jury instructions is to be determined
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from the entire charge of the court, not from a consideration of parts of an instruction or from
a particular instruction.” (People v. Burgener (1986) 41 Cal.3d 505, 538, 224 Cal.Rptr. 112, 714
P.2d 1251, disapproved on another ground in People v. Reyes (1998) 19 Cal.4th 743, 753, 80
Cal.Rptr.2d 734, 968 P.2d 445.) Thus, “ ‘[t]he absence of an essential element in one instruction
may be supplied by another or cured in light of the instructions as a whole.’ ” (Burgener, at p. 539,
224 Cal.Rptr. 112, 714 P.2d 1251.) The jury here was given CALJIC No. 1.01, which told them
to “[c]onsider the instructions as a whole and each in light of all the others.” Given the emphasis
placed on proof beyond a reasonable doubt throughout the charge (see, e.g., CALJIC Nos. 2.01,
2.02, 2.61, 2.90, 7.35, 8.71, 8.75, 8.80.1, 17.01, 17.10, 17.25), we reject defendant's suggestion
that “[i]t is just as likely the jurors concluded that the reasonable doubt instruction was qualified or
explained by the other instructions that contain their own independent references to the evaluation
or sufficiency of particular evidence.”


CALJIC No. 2.22's direction to consider “the convincing force of the evidence” in weighing
the testimony of a number of witnesses, did not lessen the prosecution's burden of proof where
the instructions as a whole correctly instructed the jury on that burden. (People v. Cleveland
(2004) 32 Cal.4th 704, 751, 11 Cal.Rptr.3d 236, 86 P.3d 302 (Cleveland).) Contrary to defendant's
argument, there is no reason to presume the jury would equate the word “convincing” with the
lesser preponderance of the evidence standard, which was nowhere mentioned in the instructions
given.


CALJIC No. 2.27, as given, told the jury that “[t]estimony by one witness which you believe
concerning any fact is sufficient for the proof of that fact.” Contrary to defendant's argument,
the instruction did not erroneously suggest that defendant had the burden of proving facts,
rather than simply raising a reasonable doubt about the prosecution's case. The instruction “ ‘is
unobjectionable when, as here, it is accompanied by the usual instructions on reasonable doubt,
the presumption of innocence, and the People's burden of proof.’ ” (Kelly, supra, 42 Cal.4th at p.
792, 68 Cal.Rptr.3d 531, 171 P.3d 548.) Specifically, CALJIC No. 2.90, as given, told the jury that
defendant was “presumed to be innocent until the contrary is proved,” and that “[t]his presumption
places upon the People the burden of proving him guilty beyond a reasonable doubt.” CALJIC No.
2.61, as given, told the jury that “[i]n deciding whether or not to testify, the defendant may choose
to rely on the state of the evidence and upon the failure, if any, of the People to prove beyond a
reasonable doubt every essential element of the charge against him. No lack of testimony ***250
on defendant's part will make up for a failure of proof by the People so as to support a finding
against him on any such essential element.” In light of the instructions as a whole, CALJIC No.
2.27 is not susceptible to the interpretation defendant suggests.


*575  [33]  [34] CALJIC No. 2.51, as given, told the jury that “[m]otive is not an element of the
crime charged and need not be shown. However, you may consider motive or lack of motive as a
circumstance in this case. Presence of motive may tend to establish the defendant is guilty. Absence
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of motive may tend to show the defendant is not guilty.” Defendant argues that the instruction
shifted the burden of proof to him to disprove motive in order to establish his innocence. “But the
instruction did not shift the burden of proof. It merely told the jury it may consider the presence
or absence of motive. [Citations.] The motive instruction did not itself include instructions on the
prosecution's burden of proof and the reasonable doubt standard, but it also did not undercut other
instructions that correctly informed the jury that the prosecution had the burden of proving guilt
beyond a reasonable doubt.” (Cleveland, supra, 32 Cal.4th at p. 750, 11 Cal.Rptr.3d 236, 86 P.3d
302.) Defendant further argues that **828  the instruction improperly allowed the jury to convict
based on the presence of motive alone. Because this argument merely goes to the clarity of the
instruction, it is forfeited by defendant's failure to object below. (Ibid.) In any event, given the
instructions on the elements of the charged crimes and the burden of proof beyond a reasonable
doubt, “[w]e find no reasonable likelihood the jury would infer from the motive instruction that
motive alone could establish guilt. Moreover, given the strong evidence of guilt aside from motive,
the jury certainly did not base its verdicts solely on motive.” (Ibid.)


[35] Finally, CALJIC No. 8.20 did not mislead the jury regarding the prosecution's burden of
proof at the guilt phase. The instruction told the jury that deliberation and premeditation “must
have been formed upon preexisting reflection and not under a sudden heat of passion or other
condition precluding the idea of deliberation.” Defendant argues that “the word ‘precluding’ could
be interpreted to require the defendant to absolutely eliminate the possibility of premeditation, as
opposed to raising a reasonable doubt.” However, when read in conjunction with the instructions
on reasonable doubt, the presumption of innocence, and the People's burden of proof, there is no
reasonable likelihood the jury would have interpreted CALJIC No. 8.20 in this manner. (Nakahara,
supra, 30 Cal.4th at p. 715, 134 Cal.Rptr.2d 223, 68 P.3d 1190.) “These instructions make it clear
that a defendant is not required to absolutely preclude the element of deliberation.” (Ibid.)


B. Penalty Phase Issues


1. Constitutionality of Lying-in-wait Special Circumstance


[36] “At the time of defendant's crime, the special circumstance of murder while lying in wait
(former § 190.2, subd. (a)(15)) required ‘an intentional murder committed under circumstances
which include (1) concealment of purpose, (2) a substantial period of watching and waiting for an
*576  opportune time to act, and (3) immediately thereafter, a surprise attack on an unsuspecting
victim from a position of advantage.’ ” (Casares, supra, 62 Cal.4th at p. 827, 198 Cal.Rptr.3d
167, 364 P.3d 1093.) 17  ***251  Defendant argues that the lying-in-wait special circumstance, as
interpreted by this court, fails to narrow the class of persons eligible for the death penalty, and fails
to provide a “ ‘ “meaningful basis for distinguishing the few cases in which [the death penalty]
is imposed from the many cases in which it is not,” ’ ” in violation of the Eighth Amendment.
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(Godfrey v. Georgia (1980) 446 U.S. 420, 427, 100 S.Ct. 1759, 64 L.Ed.2d 398.) He reasons that
there is no meaningful distinction between the lying-in-wait special circumstance and first degree
murder predicated on theories of premeditation and deliberation or lying in wait. As a result,
the special circumstance does not perform a narrowing function and can apply to virtually any
intentional first degree murder. For much the same reasons, he argues, murders committed by lying
in wait are no more deserving of the extreme sanction of death than other premeditated killings.


17 Defendant committed his crimes before the effective date of Proposition 18, which changed
the definition of the lying-in-wait special circumstance from a killing “while” lying in wait
to a killing “by means of” lying in wait. (§ 190.2, subd. (a)(15) as amended by Stats. 1998,
ch. 629, §§ 2, 3, pp. 4165-4166, enacted by Prop. 18, as submitted to and approved by voters,
Primary Elec. (Mar. 7, 2000) eff. Mar. 8, 2000.) We recently addressed a challenge to the
validity of the amended special circumstance in People v. Johnson (2016) 62 Cal.4th 600,
634-637, 197 Cal.Rptr.3d 461, 364 P.3d 359.


As defendant acknowledges, we have repeatedly rejected these claims. (People v. Streeter (2012)
54 Cal.4th 205, 252-253, 142 Cal.Rptr.3d 481, 278 P.3d 754 (Streeter); People v. Carasi (2008) 44
Cal.4th 1263, 1310, 82 Cal.Rptr.3d 265, 190 P.3d 616; People v. Stevens (2007) 41 Cal.4th 182,
203-204, 59 Cal.Rptr.3d 196, 158 P.3d 763; Nakahara, supra, 30 Cal.4th at p. 721, 134 Cal.Rptr.2d
223, 68 P.3d 1190; People v. Gutierrez (2002) 28 Cal.4th 1083, 1148-1149, 124 Cal.Rptr.2d 373,
52 P.3d 572; People v. Morales (1989) 48 Cal.3d 527, 557-558, 257 Cal.Rptr. 64, 770 P.2d 244,
disapproved on another ground in People v. Williams (2010) 49 Cal.4th 405, 459, 111 Cal.Rptr.3d
589, 233 P.3d 1000.) These holdings were recently reaffirmed in Casares, supra, 62 Cal.4th 808,
198 Cal.Rptr.3d 167, 364 P.3d 1093, which explained, “we have differentiated between the lying-
in-wait **829  special circumstance and lying in wait as a theory of first degree murder on the
bases that the special circumstance requires an intent to kill (unlike first degree murder by lying in
wait, which requires only a wanton and reckless intent to inflict injury likely to cause death) and
requires that the murder be committed ‘while’ lying in wait, that is, within a continuous flow of
events after the concealment and watching and waiting end. [Citations.] Contrary to defendant's
argument, the lying-in-wait special circumstance is not coextensive with either theory of first
degree murder; it does not apply to all murders and is not constitutionally infirm.” (Id. at p. 849,
198 Cal.Rptr.3d 167, 364 P.3d 1093.)


*577  Casares also rejected defendant's challenge to the validity of the special circumstance
on the ground that only three other states use lying in wait as a basis for death eligibility. We
observed, apart from noting “the rarity, among capital punishment jurisdictions, of lying in wait
as a death-eligibility factor, defendant provides no historical information regarding any change,
to or away from, the use of lying in wait for this purpose.” (Casares, supra, 62 Cal.4th at p. 851,
198 Cal.Rptr.3d 167, 364 P.3d 1093.) We observed that the high court had not held, “whether by
discerning a national consensus on the issue or through some other mode of analysis, that a form of
murder as defined by a state, when committed by one with a sufficient degree of participation and
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without a characteristic deemed to limit culpability as a matter of law was, per se, insufficiently
***252  aggravated to permit imposition of the death penalty under the Eighth Amendment.” (Id.
at p. 852, 198 Cal.Rptr.3d 167, 364 P.3d 1093.) Finally, we emphasized that “ ‘[m]urder committed
by lying in wait has been “anciently regarded ... as a particularly heinous and repugnant crime.”
’ ” (Id. at p. 853, 198 Cal.Rptr.3d 167, 364 P.3d 1093, quoting People v. Edelbacher (1989) 47
Cal.3d 983, 1023, 254 Cal.Rptr. 586, 766 P.2d 1.) For these same reasons, we reject defendant's
contentions here.


2. Constitutionality of Death Eligibility Provision
for Aggravated Assault by a Life Prisoner (§ 4500)


Defendant contends that section 4500 violates the Eighth Amendment because it qualifies persons
for death based on an arbitrary criterion that fails to promote the goals of retribution and deterrence.
He argues that this eligibility provision does not “adequately differentiate ... in an objective,
evenhanded, and substantially rational way” (Zant v. Stephens (1983) 462 U.S. 862, 879, 103
S.Ct. 2733, 77 L.Ed.2d 235), murder defendants for whom the jury may consider a death sentence
from those for whom it may not. According to defendant, it is irrational to qualify an inmate for
death based on “the type of sentence an inmate is serving, rather than the offense underlying that
sentence.” He argues that others serving determinate term sentences may have committed more
heinous crimes than the crimes that qualified defendant for a 25-year-to-life term under the Three
Strikes law, but that fact is not accounted for in section 4500's eligibility criteria. He also argues
that the death penalty is not a deterrent, and that lesser sanctions such as revoking parole eligibility
suffice.


We recently considered and rejected similar claims in People v. Landry (2016) 2 Cal.5th 52,
211 Cal.Rptr.3d 160, 385 P.3d 327 (Landry). For the reasons stated there, we reject defendant's
constitutional challenge to section 4500.


[37] “To pass constitutional muster, a capital sentencing scheme must ‘genuinely narrow the class
of persons eligible for the death penalty and must *578  reasonably justify the imposition of a
more severe sentence on the defendant compared to others found guilty of murder.’ ” (Lowenfield
v. Phelps (1988) 484 U.S. 231, 244, 108 S.Ct. 546, 98 L.Ed.2d 568.)


[38] As to the first requirement, Landry noted that “the class of individuals potentially subject to
the death penalty under section 4500 is quite circumscribed: persons serving a life sentence who,
with malice aforethought, assault another with a deadly weapon or instrument, or by any means of
force likely to produce great bodily injury, resulting in the death of the victim within a year and a
day.” (Landry, supra, 2 Cal.5th at p. 107, 211 Cal.Rptr.3d 160, 385 P.3d 327.) “The statute **830
easily satisfies the requirement that an eligibility factor ‘apply only to a subclass of defendants
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convicted of [homicide].’ (Tuilaepa v. California [ (1994) ] 512 U.S. [967,] 972 [114 S.Ct. 2630,
129 L.Ed.2d 750].)” (Ibid.)


Regarding the second requirement, Landry explained that “the Legislature has determined that
death eligibility for life prisoners who commit an aggravated assault that leads to the victim's
death is required to ‘protect[ ] [their fellow] prisoners ... against the assaults of the vicious, and
also to protect the officers who are required to mingle with the inmates, unarmed.’ ( [People v.]
McNabb [ (1935) ] 3 Cal.2d [441,] 458 [45 P.2d 334]; accord, [People v. Superior Court (Bell)
(2002) ] 99 Cal.App.4th [1334,] 1341, 121 Cal.Rptr.2d 836.) By imposing more severe penalties
on those serving life sentences, ‘the Legislature was attempting to deter severely ***253  violent
crime by those who might otherwise think themselves immune from punishment because they
were already lifetime guests of the state penal system.’ (In re Carmichael (1982) 132 Cal.App.3d
542, 546, 183 Cal.Rptr. 206.) Along with retribution, deterring attacks by life prisoners and
thereby promoting the safety of inmates and correction officers are legitimate penal objectives.
(See Kennedy v. Louisiana (2008) 554 U.S. 407, 420, 128 S.Ct. 2641, 171 L.Ed.2d 525 (Kennedy)
[‘punishment is justified under one or more of three principal rationales: rehabilitation, deterrence,
and retribution’].) These rationales of institutional security, deterrence, and retribution provide a
reasonable justification for distinguishing this category of murder from others to which the death
penalty does not apply.” (Landry, supra, 2 Cal.5th at pp. 107-108, 211 Cal.Rptr.3d 160, 385 P.3d
327.)


[39] Defendant complains that inmates who are serving a life sentence “are not necessarily
more culpable than those serving a determinate sentence and are therefore not necessarily more
deserving of execution when they commit fatal assaults while incarcerated.” Landry rejected a
similar argument, noting that “[s]ection 4500 is a death eligibility statute as opposed to a death
selection statute.” (Landry, supra, 2 Cal.5th at p. 106, 211 Cal.Rptr.3d 160, 385 P.3d 327; see
Tuilaepa v. California (1994) 512 U.S. 967, 971-972, 114 S.Ct. 2630, 129 L.Ed.2d 750.) In
other words, a defendant convicted of violating section 4500 is eligible for the death penalty
or, alternatively, life without the possibility of parole. (Landry, at p. 106, 211 Cal.Rptr.3d 160,
385 P.3d 327.) It is up *579  to the jury to decide whether it will select the death penalty as
appropriate. “There is no requirement at the eligibility stage that a narrowly circumscribed class of
defendants for whom the death penalty is reasonably justified be further distinguished according
to the particular circumstances that led to their eligibility. Rather, that is a question that goes
to the selection stage and its individualized determination requirement. Only at that point does
the Eighth Amendment require ‘a broad inquiry into all relevant mitigating evidence to allow an
individualized determination.’ (Buchanan v. Angelone [ (1998) ] 522 U.S. [269,] 276, 118 S.Ct.
757, 139 L.Ed.2d 702.)” (Id. at p. 108, 211 Cal.Rptr.3d 160, 385 P.3d 327.) The reason a defendant
was a life prisoner at the time of the charged killing may be a relevant consideration for the jury
at the penalty phase. It is not germane, however, to the justification for including such persons in
the death-eligible class. (Ibid.)
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Landry further rejected the defendant's reliance on Sumner v. Shuman (1987) 483 U.S. 66, 107
S.Ct. 2716, 97 L.Ed.2d 56, a case that struck down as unconstitutional a mandatory capital
sentencing procedure for prisoners who committed murder while serving a sentence of life without
the possibility of parole. As the Supreme Court noted, under those circumstances, “[w]ithout
consideration of the nature of the predicate life-term offense and the circumstances surrounding
the commission of that offense, the label ‘life-term inmate’ reveals little about the inmate's record
or character.” (Sumner, at p. 81, 107 S.Ct. 2716.) Landry found Sumner's holding inapposite to
section 4500, which does not impose a mandatory death sentence. “The [Sumner] court did not,
however, question the legitimacy of deterrence and retribution as rationales. In short, the statute
in Sumner differs from section 4500 in crucial respects, and defendant's reliance on Sumner is
misplaced.” (Landry, supra, 2 Cal.5th at p. 111, 211 Cal.Rptr.3d 160, 385 P.3d 327.)


**831  Defendant argues that there are ways other than a death sentence to deter ***254  murder
in prison, and that statistical evidence suggests capital punishment does not actually deter in-
prison homicide. His arguments are misplaced. “The weight and validity of such studies involve
policy questions within the Legislature's purview. So, too, do defendant's arguments regarding
retributive steps short of death that might be taken against prisoners who kill. These studies do
not establish that imposing death eligibility on life prisoners who commit fatal aggravated assaults
is constitutionally impermissible.” (Landry, supra, 2 Cal.5th at p. 111, 211 Cal.Rptr.3d 160, 385
P.3d 327.)


Finally, defendant urges that an interjurisdictional comparison demonstrates a lack of societal
consensus that the death penalty is warranted for murder by a life prisoner. He argues that only
three states, Alabama, Mississippi, and New Hampshire, have a statute equivalent to section 4500.
Landry characterized a similar argument as “tendentious” because “the vast majority of *580
jurisdictions with the death penalty regard custody status as a significant factor in either death
penalty eligibility or death penalty selection, or for both purposes. Of the 31 states and the federal
government whose laws currently authorize imposition of the death penalty, the laws of 29 states
and the federal government use custody status as a death-eligibility or a death-selection factor, or
both. It appears that only Nebraska and South Carolina do not explicitly include custodial status
as a death-eligibility or selection factor.” (Landry, supra, 2 Cal.5th at p. 113, 211 Cal.Rptr.3d
160, 385 P.3d 327.) We concluded: “Defendant does not cite, nor has our research found, a single
judicial decision from any death penalty jurisdiction that has held that the use of custodial status
as either an eligibility or a selection factor for the death penalty violates the Eighth Amendment.
Nor has defendant shown that any jurisdiction that reenacted the death penalty following Furman
v. Georgia [ (1972) ] 408 U.S. 238, 92 S.Ct. 2726, 33 L.Ed.2d 346, omitted custodial status as
either an eligibility or selection factor for purposes of the death penalty. Thus, defendant fails to
demonstrate the existence of an historical trajectory supporting a conclusion that the majority, or,
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indeed, any, of the death penalty jurisdictions has abandoned custody status as a factor for imposing
the death penalty.” (Id. at p. 113, 211 Cal.Rptr.3d 160, 385 P.3d 327.)


Defendant's constitutional challenge to section 4500's death eligibility provision fails.


3. Admission of Other Crimes Evidence in Aggravation (§ 190.3, factor (b))


The prosecution introduced evidence in aggravation of 10 unadjudicated incidents during which
defendant was extracted from his prison cell. Defendant argues that, for seven of these incidents,
the evidence was legally insufficient to prove that he engaged in criminal activity involving the
use or attempted use of force or violence, or express or implied threats to use force or violence
(hereafter use, attempt, or threat of violence). (§ 190.3, factor (b) (factor (b)).) According to
defendant, admission of this evidence violated his state and federal constitutional rights to due
process, equal protection, a fair trial, trial by an impartial jury, and a reliable and non-arbitrary
penalty determination. We reject his claims.


a. Forfeiture


[40] Defendant failed to object at trial to admission of other crimes evidence on the ground that
it did not meet factor (b)'s criteria. He has thus forfeited his appellate claim. ( ***255  People
v. Livingston (2012) 53 Cal.4th 1145, 1175, 140 Cal.Rptr.3d 139, 274 P.3d 1132 (Livingston);
People v. Lewis (2008) 43 Cal.4th 415, 529, 75 Cal.Rptr.3d 588, 181 P.3d 947 (Lewis), disapproved
on another ground in *581  People v. Black (2014) 58 Cal.4th 912, 919, 169 Cal.Rptr.3d 363,
320 P.3d 800; People v. Montiel (1993) 5 Cal.4th 877, 928, fn. 23, 21 Cal.Rptr.2d 705, 855
P.2d 1277, disapproved on another ground in People v. Sanchez (2016) 63 Cal.4th 665, 686, fn.
13, 204 Cal.Rptr.3d 102, 374 P.3d 320; Evid. Code, § 353.) Defendant urges us to revisit this
precedent because, he claims, a sufficiency of the evidence challenge is preserved by contesting
the evidence at trial. (See, e.g., People v. McCullough (2013) 56 Cal.4th 589, 596, 155 Cal.Rptr.3d
365, 298 P.3d 860.) The rule **832  he cites applies to sufficiency of the evidence challenges to
convictions. We have found that precedent inapplicable to evidence admitted in aggravation. As
we explained in Montiel, “Even if defendant need do nothing at trial to preserve an appellate claim
that evidence supporting his conviction is legally insufficient, a different rule is appropriate for
evidence presented at the penalty phase of a capital trial. There the ultimate issue is the appropriate
punishment for the capital crime, and evidence on that issue may include one or more other discrete
criminal incidents. (§ 190.3, factors (b), (c).) If the accused thinks evidence on any such discrete
crime is too insubstantial for jury consideration, he should be obliged in general terms to object,
or to move to exclude or strike the evidence, on that ground.” (Montiel, at p. 928, fn. 23, 21
Cal.Rptr.2d 705, 855 P.2d 1277, citing Evid. Code, § 353, subd. (a).) In other words, because
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the penalty decision is normative and the prosecution need not prove that any given aggravating
circumstance exists in order to obtain a death judgment (People v. Anderson (2001) 25 Cal.4th
543, 589, 106 Cal.Rptr.2d 575, 22 P.3d 347 (Anderson)), defendant may not challenge the verdict
on the ground that the prosecutor failed to prove each of the elements of an uncharged offense
beyond a reasonable doubt. His claim of error lies in the erroneous admission of such evidence;
that claim must be preserved by a timely objection in the trial court.


Livingston, supra, 53 Cal.4th 1145, 140 Cal.Rptr.3d 139, 274 P.3d 1132, recently affirmed this
principle. There the defendant argued that his claim should not be deemed to be forfeit because “he
is not challenging the admission of the evidence but its sufficiency, a challenge a defendant may
make on appeal from a conviction without an objection. But, as we explained in Montiel, here the
evidence was admitted at the penalty phase of a capital trial as aggravating evidence, not to support
a conviction for that crime.” (Id. at p. 1175, 140 Cal.Rptr.3d 139, 274 P.3d 1132.) Livingston held
that the defendant had “forfeited the claim the evidence should not have been admitted on the
ground that it was insufficient. Defendant could, and did, argue to the jury that the evidence was
insufficient. But, as People v. Montiel, supra, 5 Cal.4th 877, 21 Cal.Rptr.2d 705, 855 P.2d 1277,
explains, he cannot argue on appeal the evidence should not even have been admitted without
objecting on this ground at trial.” (Ibid.)


Defendant further argues that his challenge to the admission of the cell extractions that occurred on
March 8, 1997 at High Desert State Prison, and on April 18, 2000 at Corcoran State Prison should
not be deemed to be forfeit inasmuch as the court examined the admissibility of those two *582
incidents on its own motion. He reasons that any further objection by counsel would have been
futile because the trial court had already addressed the issue and there was no reason to think that a
specific objection would have resulted in a different ruling. He cites ***256  People v. Hill (1998)
17 Cal.4th 800, 72 Cal.Rptr.2d 656, 952 P.2d 673, but that case is distinguishable. In Hill, defense
counsel was “subjected to a constant barrage of ... unethical conduct” by the prosecutor that the
trial court failed to control. (Id. at p. 821, 72 Cal.Rptr.2d 656, 952 P.2d 673.) The atmosphere was
“so poisonous,” and reflected so unfavorably on defense counsel in front of the jury, that counsel's
failure to object was excused under the “unusual circumstances” of that case. (Ibid.) No similar
circumstances are present here. Defendant points to no instance where the trial court precluded
his counsel's objections. On the contrary, at one point when discussing the admissibility of the
aggravating evidence, the court expressly invited defense counsel's comments.


Additionally, defendant's arguments on appeal deviate from the concerns the trial court raised
below. With respect to the April 18, 2000 incident, discussed further below, the court challenged
the prosecutor's representation that defendant's possession of a pepper spray canister qualified a
weapon under section 4502. It was satisfied, however, that a battery occurred when defendant
snatched the pepper spray from the guard, and made contact with his hand. By contrast, on appeal,
defendant argues that simple assault and misdemeanor battery are categorically excluded as acts
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of violence under section 190.3, factor (b). Regarding the March 8, 1997 incident, also discussed
below, the trial court **833  initially wondered whether the defendant's actions amounted to an
assault. It was later satisfied by the officer's explanation that defendant had rushed at the guards
while holding a mattress. On appeal, defendant argues that he charged out of the cell because
the officers ordered him to come out, and that he used the mattress as a shield to defend himself
from rubber bullets, not as a weapon. Defendant offers no explanation why the trial court would
have refused to consider these additional points in ruling on the admissibility of the evidence.
Accordingly, defense counsel's failure to raise them constitutes a forfeiture.


b. The Evidence Was Properly Admitted


[41] Although defendant's challenge was forfeited, we briefly address his claims on the merits.
“ ‘ “[A] trial court's decision to admit ‘other crimes’ evidence at the penalty phase is reviewed
for abuse of discretion, and no abuse of discretion will be found where, in fact, the evidence in
question was legally sufficient.” ’ ” (People v. Tully (2012) 54 Cal.4th 952, 1027, 145 Cal.Rptr.3d
146, 282 P.3d 173 (Tully).) No abuse of discretion appears.


*583  i. Incidents on March 8, 1997 at High Desert State
Prison and on April 18, 2000 at Corcoran State Prison


Sergeant Dewall testified that on March 8, 1997, defendant and his cellmate covered their cell
window, which prevented security checks. Despite repeated orders from staff, the inmates refused
to remove the covering. Officers sprayed three bursts of pepper spray into the cell at two-minute
intervals. Each time the inmates were given an opportunity to comply, but refused. The officers
then fired six projectiles into the cell, again giving the inmates an opportunity to comply between
each discharge. When the cell door was opened, defendant ran into the officers as he tried to charge
out holding a mattress. This evidence was sufficient to establish a battery, which “is any willful
and unlawful use of force or violence upon the person of another.” (§ 242.)


[42] Lieutenant James Gatto testified that on April 18, 2000, defendant was told he would have to
move to a different cell. He refused to be handcuffed, and said that he was “going to go my way.”
Lieutenant ***257  Gatto organized a cell extraction. He sprayed pepper spray through the food
port. Defendant reached through the port and grabbed the canister, making contact with Gatto's
hand. Defendant then struck the window of his cell 14 times with the large metal canister, shattering
the glass. Defendant's contact with Gatto's hand as he snatched the canister constituted a battery.


Defendant argues that these incidents should not have been admitted because they “were simple
assault and misdemeanor battery, not acts of violent criminality.” He maintains that criminal



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028301452&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_1027&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1027 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028301452&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_1027&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1027 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028301452&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





People v. Delgado, 2 Cal.5th 544 (2017)
389 P.3d 805, 214 Cal.Rptr.3d 223, 17 Cal. Daily Op. Serv. 1758...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 48


activity should only be admissible under section 190.3, factor (b) “when the circumstances of
its commission causes, threatens to cause, or is likely to cause serious bodily harm.” However,
we have consistently upheld admission of conduct amounting to a misdemeanor battery as a
circumstance in aggravation under factor (b). (See e.g., Tully, supra, 54 Cal.4th at pp. 1027-1029,
145 Cal.Rptr.3d 146, 282 P.3d 173 [defendant twice wrestled with other inmates and threw
punches]; People v. Thomas (2011) 51 Cal.4th 449, 504-505, 121 Cal.Rptr.3d 521, 247 P.3d 886
(Thomas) [defendant sucked on a woman's neck without permission, leaving a bruise]; People
v. Hamilton (2009) 45 Cal.4th 863, 934, 89 Cal.Rptr.3d 286, 200 P.3d 898 [defendant spat on a
deputy]; People v. Burgener (2003) 29 Cal.4th 833, 868, 129 Cal.Rptr.2d 747, 62 P.3d 1 (Burgener)
[defendant threw water, urine, scouring powder, bleach, and other substances at correctional
officers].)


[43]  [44] Additionally, the proper admission of evidence under factor (b) is not based on the
abstract, definitional nature of the offense, but on the conduct it involves. *584  (People v. Thomas
(2011) 52 Cal.4th 336, 363, 128 Cal.Rptr.3d 489, 256 P.3d 603.) Charging at correctional officers
and attempting to bowl them over while holding a mattress as a shield constitutes a serious threat
of force; so too does grabbing a large canister of pepper spray and using it to shatter the security
window of a prison cell.


**834  As to the March 8, 1997 extraction, defendant argues “[t]here was no evidence that [he]
intended to make any physical contact with the guards. His ‘charging’ out of the cell was in
response to repeated orders to exit the cell. The mattress ... held before him was used as a shield
against the rubber bullets, not as a weapon, and also prevented harm to the correctional officers by
blocking contact with [defendant's] hands and feet.” Defendant's claims of lawful compliance and
actions in self-defense are belied by the evidence. The officers gave defendant ample opportunity
to peaceably comply with their directives before resorting to pepper spray and projectiles. Given
defendant's classification as a high security risk, the officers' use of nonlethal force to remove him
from the cell was not excessive. At the guilt phase the jury heard defendant's statement explaining
his motivation for provoking cell extractions: “things build up man, it just builds up and I just get
so angry I can't control it. I try to stay away from Cell Extractions because that's the last thing I
want to do is have problems with the [correctional officers] when I'm depending on them so much.
But it get[s] to the point to where you know what it doesn't matter man.... You know so it's like I
feel that I have to do something more than [arguing with or gassing 18  the guards] you know I feel
that I have to draw blood[;] I have to do something[;] I ***258  have to try to hurt one of them. You
know in order to feel successful.” (Italics added.) “I do [cell extractions] because that's the only
opportunity which I'm gonna have physical contact with [the guards,] you know what I mean. And
uh aside from wrestling I don't even, I'm not trying to wrestle with them I'm not trying to fist fight
with them you know. I'm hoping that I could take out the mask, if I can get a hold of razor blade
you know what I mean, or whatever I could do. If I could bring harm to them. And I want them to
pay you know what I'm saying because they take it as a big old joke so I look [at it] like ... it's like
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of any, any harm I could strike against them I'm up against it anyway. I can't beat whatever how
many is coming in that cell, I know that. But if I can cut one of them[,] stab one of them whatever,
however way I can, to me that's success.” (Italics added.) Given defendant's own statements, his
attempt to recharacterize these incidents as nonviolent attempts at peaceful compliance fail.


18 “Gassing” involves intentionally throwing human excrement or bodily fluids, or a mixture
containing them, that results in contact with a person's skin or membranes. (§ 4501.1, subd.
(b).)


Under these circumstances, the trial court did not err in admitting the March 8 and April 18
incidents.


*585  ii. Incidents on March 12 and 13, 1997 at High Desert State Prison and on
November 13, 1999, March 29, 2000, and April 15, 2000 at Corcoran State Prison


On March 12, 1997, defendant and his cellmate Romo obscured the window of their cell and
refused to remove the covering. When Sergeant Dewall tried to look into the cell through the
food port, he was struck by two small cardboard milk containers containing a yellowish-brown
substance that smelled of feces and urine. The substance splashed onto his face and arm. Dewall
ordered the inmates to submit to handcuffing but they refused. Early the next morning, officers
performed a cell extraction. The officers sprayed pepper spray into the cell three times. Each time
they directed defendant and Romo to comply with their orders, but the inmates refused. When
officers fired six rubber projectiles into the cells, defendant and Romo again refused to comply.
The officers forcibly entered the cells; both defendant and Romo attacked them. Officer Hornbeck
fell down, and defendant punched him repeatedly in the chest. On a scale of one to 10, Sergeant
Dewall described defendant's aggressiveness towards the officers as a nine.


[45] The gassing incident and the subsequent fight with a correctional officer were admissible
under section 190.3, factor (b) as batteries. (Burgener, supra, 29 Cal.4th at p. 868, 129 Cal.Rptr.2d
747, 62 P.3d 1.) Defendant argues that the gassing should not have been admitted because Dewall
did not see who threw the liquid. He fails to persuade. There were only two men in the cell. Two
containers were thrown at the same time. **835  Defendant refused to comply with commands
both before and after the gassing. He put up a violent struggle during the subsequent cell extraction.
This evidence supported a jury finding that he was responsible for the gassing as either a direct
perpetrator or as an aider and abettor. Defendant also asserts that the officers used excessive force
against him, and that he acted in self-defense when punching Officer Hornbeck. The jury could
have concluded otherwise, however, given defendant's stated intent to provoke cell extractions, his
refusal to comply with the officer's commands, and his striking Hornbeck repeatedly in the chest
as Hornbeck lay on the floor. Both incidents were properly admitted.
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[46] On November 13, 1999, Officer Jamie Tovar escorted inmate Lopez to the shower. As they
passed by defendant's cell, Lopez kicked at something. Tovar saw ***259  an object protruding
from defendant's food port. He pushed Lopez out of the way and kicked at the object, breaking
it into two pieces. The object was a plastic spoon handle sharpened to a point and wrapped in
rolled paper. During a subsequent search of defendant's cell, Officer Carlos Espinoza found a
sharpened toothbrush wrapped in a paper handle. Defendant occupied the cell by himself. This
evidence that defendant possessed a potentially *586  dangerous weapon was admissible under
factor (b). (People v. Wallace (2008) 44 Cal.4th 1032, 1081-1082, 81 Cal.Rptr.3d 651, 189 P.3d 911
(Wallace); Lewis, supra, 43 Cal.4th at pp. 529-530, 75 Cal.Rptr.3d 588, 181 P.3d 947.) Defendant
argues that no witness saw him in possession of the sharpened spoon. However, the fact that
defendant was alone in the cell when the item was seen protruding from the food port was sufficient
circumstantial evidence that he possessed the weapon.


[47] On March 29, 2000, defendant was in a cell talking with Officer Kenneth Pearson. Defendant
reached out and placed a weapon on the ledge of the cell's food port. Another officer, Francisco
Mascarenas, saw the weapon and videotaped the rest of the encounter. The tape shows the weapon
sitting on the ledge. After Pearson walks away, defendant picks up the weapon and hides it in the
waistband of his boxer shorts. Mascarenas ended the video, walked over to defendant, and told
him to surrender the weapon. Defendant threw it into a trash can. The weapon was six inches
long with a paper handle and a three-quarters' inch sharpened metal point. This evidence that
defendant possessed a potentially dangerous weapon was admissible under factor (b). (Wallace,
supra, 44 Cal.4th at pp. 1081-1082, 81 Cal.Rptr.3d 651, 189 P.3d 911; Lewis, supra, 43 Cal.4th
at pp. 529-530, 75 Cal.Rptr.3d 588, 181 P.3d 947.)


Defendant maintains that this incident was unreliable because the videotape evidence contradicted
Pearson's testimony that he saw defendant place what he thought was a piece of paper in the food
port, and then brush it onto the floor. This minor discrepancy is of no moment. The videotape
and Mascarenas's testimony clearly show defendant in possession of the weapon. Defendant also
argues that the weapon posed no threat of force or violence because he made no attempt to use
it against Officer Pearson. It has been established for over two decades that possession of a
potentially dangerous weapon in custody “is unlawful and involves an implied threat of violence
even where there is no evidence defendant used or displayed it in a provocative or threatening
manner.” (People v. Tuilaepa (1992) 4 Cal.4th 569, 589, 15 Cal.Rptr.2d 382, 842 P.2d 1142,
disapproved on another ground in People v. Harris (2008) 43 Cal.4th 1269, 1311, 78 Cal.Rptr.3d
295, 185 P.3d 727; accord, Lewis, supra, 43 Cal.4th at pp. 529-530, 75 Cal.Rptr.3d 588, 181 P.3d
947.) Notably, defendant did not surrender the weapon to Officer Pearson, but instead concealed
it on his person after Pearson walked away. “The circumstances of defendant's possession of the
[weapon], particularly when viewed together with his overall conduct while in custody ... lead us
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to conclude that the trial court did not abuse its discretion in admitting the evidence....” (Wallace,
supra, 44 Cal.4th at p. 1082, 81 Cal.Rptr.3d 651, 189 P.3d 911.)


[48] On April 15, 2000, Officer William Henderson saw defendant standing on his bunk trying
to cover the overhead light fixture with a blanket. Another *587  correctional officer, William
Butts, removed defendant from **836  the cell and searched it. He found three metal weapons
hidden under a blanket. One was a two-and-one-quarters' inch long metal stock, sharpened to a
***260  point. A second was three inches long, sharpened on one side, and fixed to a paper handle.
A third was approximately five inches long, sharpened to a point, with a handle fashioned from
cloth and surgical tape. Grooves had been cut into the Plexiglas light fixture and defendant's bunk.
Plastic shavings on the floor appeared to have come from the light fixture. Defendant occupied
the cell alone. Again, this evidence that defendant possessed potentially dangerous weapons was
admissible under factor (b). (Lewis, supra, 43 Cal.4th at pp. 529-530, 75 Cal.Rptr.3d 588, 181 P.3d
947.) Defendant argues there was no evidence that he knew of the weapons or had control over
them. No one saw him make the weapons or place them under the blanket. However, the fact that
defendant was alone in the cell with weapons hidden under his blanket and fresh shavings on the
floor was sufficient circumstantial evidence of knowing possession. (See ibid.)


Because each of the challenged incidents was admissible under factor (b), defendant's further
arguments that the jury considered invalid and irrelevant aggravating factors in violation of the
Eighth and Fourteenth Amendments fails. (Tully, supra, 54 Cal.4th at p. 1030, 145 Cal.Rptr.3d
146, 282 P.3d 173.)


c. Sufficiency of Aggravating Evidence


Defendant further argues that, as to these seven unadjudicated aggravating circumstances, the
evidence presented was legally insufficient to prove them beyond a reasonable doubt. He contends
that the penalty phase determination was impermissibly skewed by the jury's consideration of
numerous aggravating incidents that the prosecution ultimately failed to prove. No error appears.


[49]  [50] “To admit evidence of unadjudicated crimes under section 190.3, factor (b) necessarily
entails a risk that the evidence may not be sufficient to convince all jurors of the defendant's
guilt. Yet we have described this risk as acceptable, in view of the need to place before the jury
all evidence properly bearing on its capital sentencing decision, and in view of the rule that no
juror may consider such evidence unless first convinced of its truth beyond a reasonable doubt.
[Citation.] [ 19 ]  The court must give such an instruction sua sponte whenever it admits evidence
under factor (b). [Citations.]” (People v. Yeoman (2003) 31 Cal.4th 93, 132, 2 Cal.Rptr.3d 186,
72 P.3d 1166 (Yeoman).)
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19 California law requires proof beyond a reasonable doubt of other crimes evidence as “a
foundational requirement—one not mandated by the Constitution.” (Anderson, supra, 25
Cal.4th at p. 589, 106 Cal.Rptr.2d 575, 22 P.3d 347.)


*588  Here, the court instructed on the elements of weapon possession by a prisoner (§ 4502,
subd. (a)), assault (§ 240), and battery by a state prisoner on a nonprisoner (§ 4501.5). It further
instructed on the use of lawful force by a correctional officer and on self-defense in response to
excessive force. It directed that no juror could consider an uncharged criminal act in aggravation
unless first convinced of its truth beyond a reasonable doubt.


[51]  [52] Whether defendant's use of force was legally justified and the weight, if any, to be given
to these incidents for purposes of the individualized penalty assessment were matters for the jury
to decide in light of the given instructions. (Tully, supra, 54 Cal.4th at p. 1030, 145 Cal.Rptr.3d
146, 282 P.3d 173.) “[A]ny hypothetical juror whom the prosecution's evidence might not have
convinced beyond a reasonable doubt must be presumed to have followed the court's instruction
to disregard the evidence.” ( ***261  Yeoman, supra, 31 Cal.4th at pp. 132-133, 2 Cal.Rptr.3d
186, 72 P.3d 1166.) The jury's consideration of the evidence did not violate defendant's federal
constitutional rights under the Eighth or Fourteenth Amendment.


4. Instruction with CALJIC No. 8.87 on the Use of Other
Crimes Evidence as a Circumstance in Aggravation


The court gave CALJIC No. 8.87, regarding the use of other criminal activity as a circumstance in
aggravation under section **837  190.3, factor (b). That instruction, as given, referred to the other
crimes committed “which involved the express or implied use of force or violence or the threat
of force or violence.” Defendant argues that the instruction creates an impermissible mandatory
presumption by removing the force or violence requirement from the jury's determination. He
further argues that the instruction erroneously fails to define that requirement. These errors, he
contends, violated his state and federal constitutional rights to a jury trial and to a reliable penalty
verdict determination.


As defendant acknowledges, we have repeatedly held that the trial court determines as a matter of
law whether the prosecution's proposed evidence is a crime involving the use, attempt, or threat of
violence. The jury determines only whether the prosecution has proved beyond a reasonable doubt
that the defendant committed the unadjudicated criminal act. (Bryant, supra, 60 Cal.4th at pp.
451-452, 178 Cal.Rptr.3d 185, 334 P.3d 573; Streeter, supra, 54 Cal.4th at p. 266, 142 Cal.Rptr.3d
481, 278 P.3d 754; People v. Taylor (2010) 48 Cal.4th 574, 656, 108 Cal.Rptr.3d 87, 229 P.3d 12
(Taylor); People v. Burney (2009) 47 Cal.4th 203, 259, 97 Cal.Rptr.3d 348, 212 P.3d 639; People v.
Loker (2008) 44 Cal.4th 691, 745, 80 Cal.Rptr.3d 630, 188 P.3d 580; People v. Monterroso (2004)



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001405432&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_589&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_589 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001405432&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_589&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_589 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028301452&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_1030&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1030 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2028301452&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_1030&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_1030 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003498041&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_132&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_132 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003498041&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_132&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_132 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290315043&pubNum=0108826&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=TV&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290315043&pubNum=0108826&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=TV&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034217415&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_451&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_451 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2034217415&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_451&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_451 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027896281&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_266&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_266 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027896281&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_266&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_266 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021757777&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_656&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_656 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021757777&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2019490067&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_259&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_259 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016620703&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_745&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_745 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2016620703&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_745&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_745 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005746429&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_793&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_793 





People v. Delgado, 2 Cal.5th 544 (2017)
389 P.3d 805, 214 Cal.Rptr.3d 223, 17 Cal. Daily Op. Serv. 1758...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 53


34 Cal.4th 743, 793, 22 Cal.Rptr.3d 1, 101 P.3d 956; Nakahara, supra, 30 Cal.4th at p. 720, 134
Cal.Rptr.2d 223, 68 P.3d 1190.)


[53] Defendant urges us to reconsider this long-standing precedent. He criticizes Nakahara for its
brief treatment of the issue. There we held that “[t]he *589  question whether the acts occurred
is certainly a factual matter for the jury, but the characterization of those acts as involving an
express or implied use of force or violence, or the threat thereof, would be a legal matter properly
decided by the court.” (Nakahara, supra, 30 Cal.4th at p. 720, 134 Cal.Rptr.2d 223, 68 P.3d
1190.) Defendant argues that the force or violence requirement is a component of relevancy, first
addressed by the court as a question of admissibility, but ultimately determined by the jury under
Evidence Code section 403, subdivision (a)(1). He claims that People v. Dunkle (2005) 36 Cal.4th
861, 32 Cal.Rptr.3d 23, 116 P.3d 494 (Dunkle) 20  so holds. He is wrong.


20 Dunkle was disapproved on another ground in People v. Doolin (2009) 45 Cal.4th 390, 421,
footnote 22, 87 Cal.Rptr.3d 209, 198 P.3d 11.


Section 190.3 defines what type of evidence may be admitted. It provides that evidence of the
use, attempt, or threat of force or violence “may be presented” and “shall be admitted.” (§ 190.3.)
People v. Phillips (1985) 41 Cal.3d 29, 222 Cal.Rptr. 127, 711 P.2d 423, held that the trial court
must determine, as a question of law, whether unadjudicated conduct is admissible as meeting
the statutory definition. (Id. at p. 72 fn. 25, 222 Cal.Rptr. 127, 711 P.2d 423, citing Evid. Code, §
310.) The jury then determines whether the activity has been proven beyond a reasonable doubt.
(Phillips, at p. 72, fn. 25, 222 Cal.Rptr. 127, 711 P.2d 423, citing Evid. Code, § 312; accord,
Anderson, supra, 25 Cal.4th at p. 589, 106 Cal.Rptr.2d 575, 22 P.3d 347.)


***262  [54]  [55] This interpretation is consistent with our long-standing understanding of the
jury's role in evaluating unadjudicated crimes as a circumstance in aggravation. At the penalty
phase, the jurors must “ ‘ “make an individualized assessment of the character and history of the
defendant to determine the nature of the punishment to be imposed.” ’ ” (Taylor, supra, 48 Cal.4th
at p. 653, 108 Cal.Rptr.3d 87, 229 P.3d 12.) “[T]he ultimate question for the sentencer is simply
whether the aggravating circumstances, as defined by California's death penalty law (§ 190.3),
so substantially outweigh those in mitigation as to call for the penalty of death, rather than life
without parole.” (Anderson, supra, 25 Cal.4th at p. 589, 106 Cal.Rptr.2d 575, 22 P.3d 347.) “The
defendant's history of criminal violence is relevant” to that issue. (Id. at p. 588, 106 Cal.Rptr.2d
575, 22 P.3d 347.) We have long held, however, that the jury need not be instructed sua sponte
on the elements of the unadjudicated crimes. (Taylor, at p. 656, 108 Cal.Rptr.3d 87, 229 P.3d
12; Anderson, at pp. 587-589, 106 Cal.Rptr.2d 575, 22 P.3d 347; **838  People v. Tahl (1967)
65 Cal.2d 719, 736-738, 56 Cal.Rptr. 318, 423 P.2d 246.) This is because the issue before the
jury “is the appropriate penalty for the defendant's already-proven capital crimes, not whether the
defendant committed the specific elements of additional criminal offenses.” (Anderson, at p. 588,



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005746429&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_793&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_793 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003372344&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_720&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_720 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003372344&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_720&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_720 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003372344&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003372344&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_720&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_720 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003372344&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_720&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_720 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS403&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=SP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_7b9b000044381 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007078714&pubNum=0004645&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007078714&pubNum=0004645&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007078714&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007078714&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017819083&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_421&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_421 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2017819083&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_421&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_421 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986100627&pubNum=0000661&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986100627&pubNum=0000661&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS310&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS310&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1986100627&pubNum=0000233&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_233_72&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_72 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS312&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001405432&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_589&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_589 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021757777&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_653&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_653 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021757777&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_653&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_653 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001405432&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_589&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_589 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001405432&pubNum=0004645&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001405432&pubNum=0004645&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021757777&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_656&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_656 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021757777&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_656&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_656 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001405432&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_587&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_587 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967126257&pubNum=0000231&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_231_736&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_736 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967126257&pubNum=0000231&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_231_736&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_736 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2001405432&pubNum=0004040&originatingDoc=I338a87a0fd7011e6b28da5a53aeba485&refType=RP&fi=co_pp_sp_4040_588&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4040_588 





People v. Delgado, 2 Cal.5th 544 (2017)
389 P.3d 805, 214 Cal.Rptr.3d 223, 17 Cal. Daily Op. Serv. 1758...


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 54


106 Cal.Rptr.2d 575, 22 P.3d 347.) For the same reasons, the jury need not be instructed that it must
find the unadjudicated criminal offenses involved the use, attempt, or threat of force or violence
before it can consider the evidence. Rather, the jury simply considers the presence or absence of
such factors in determining “the weight, if any, to be given to *590  these incidents for purposes
of the individualized assessment of [defendant's] character and history.” (Tully, supra, 54 Cal.4th
at p. 1030, 145 Cal.Rptr.3d 146, 282 P.3d 173.)


Dunkle, supra, 36 Cal.4th 861, 32 Cal.Rptr.3d 23, 116 P.3d 494, stands not to the contrary. There
we rejected the defendant's argument that the trial court erred in failing to define “ ‘express or
implied threat to use force or violence’ ” in the context of an uncharged burglary. (Id. at p. 922,
32 Cal.Rptr.3d 23, 116 P.3d 494.) We observed that the phrase “possesses a ‘ “common-sense
core of meaning ... that criminal juries should be capable of understanding.” ’ ” (Ibid., quoting
Tuilaepa v. California, supra, 512 U.S. at p. 975, 114 S.Ct. 2630.) We also rejected the defendant's
argument that “the instruction on burglary for theft improperly permitted the jury to find an
aggravating factor based on an offense not involving the use or threat of force or violence against
a person.” (Dunkle, at p. 922, 32 Cal.Rptr.3d 23, 116 P.3d 494, italics added.) We concluded
that “the burglary instruction, the general section 190.3, factor (b) instruction, and CALJIC No.
8.87 adequately conveyed to the jury that before it could consider the [uncharged] incident in
aggravation it had to find, beyond a reasonable doubt, all of the elements of the offense of burglary
and that the offense involved the use or attempted use of force or violence, or the express or implied
threat to use force or violence.” (Id. at pp. 922-923, 32 Cal.Rptr.3d 23, 116 P.3d 494.) We were not
called upon to decide whether CALJIC No. 8.87 was defective, as defendant here contends. Nor
did we acknowledge or discuss the long line of established authority (see 214 Cal.Rptr.3d at 260,
389 P.3d at 836), that the trial court determines as a matter of law whether the uncharged crime
involved the use, attempt, or threat of violence. “It is axiomatic, of course, that a decision does not
stand for a proposition not considered by the court.” ( ***263  People v. Harris (1989) 47 Cal.3d
1047, 1071, 255 Cal.Rptr. 352, 767 P.2d 619.)


Notably, CALJIC No. 8.87 did not preclude counsel from arguing against the aggravating nature
of such evidence based on the surrounding facts. Counsel in fact urged the jury to find this
evidence insignificant because the cell extractions were prompted by minor rules violations and
no correctional officers were injured.


5. Constitutionality of the Death Penalty Statute and Related Instructions


Defendant presents a multipronged general attack on the constitutionality of California's death
penalty statute and related standard jury instructions. We have previously considered and
consistently rejected these challenges. We decline to revisit the following holdings:
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[56] The use of the same jury at both the guilt and penalty phases does not deprive defendant of
his constitutional right to an impartial and unbiased jury under the Sixth, Eighth, and Fourteenth
Amendments. (Taylor, supra, 48 Cal.4th at p. 652, 108 Cal.Rptr.3d 87, 229 P.3d 12.)


*591  [57] Section 190.2 adequately narrows the class of murderers subject to the death penalty.
(People v. Rogers (2006) 39 Cal.4th 826, 892, 48 Cal.Rptr.3d 1, 141 P.3d 135 (Rogers); People v.
Jablonski (2006) 37 Cal.4th 774, 837, 38 Cal.Rptr.3d 98, 126 P.3d 938.)


[58]  [59] Section 190.3, factor (a) properly allows the jury to consider the circumstances of the
crime as an aggravating factor. (Thomas, supra, 51 Cal.4th at p. 506, 121 Cal.Rptr.3d 521, 247
P.3d 886.) It is not overbroad either facially or as applied. (People v. Robinson (2005) 37 Cal.4th
592, 655, 36 Cal.Rptr.3d 760, 124 P.3d 363.)


**839  [60] “[T]he use of unadjudicated offenses [under factor (b) ] in capital proceedings, but
not in noncapital matters, does not violate equal protection or due process principles.” (Taylor,
supra, 48 Cal.4th at p. 651, 108 Cal.Rptr.3d 87, 229 P.3d 12.)


[61]  [62] “The death penalty law is not unconstitutional for failing to impose a burden of
proof—whether beyond a reasonable doubt or by a preponderance of the evidence—as to the
existence of aggravating circumstances, the greater weight of aggravating circumstances over
mitigating circumstances, or the appropriateness of a death sentence.” (People v. Thornton (2007)
41 Cal.4th 391, 469, 61 Cal.Rptr.3d 461, 161 P.3d 3; accord, People v. Elliot (2005) 37 Cal.4th 453,
487-488, 35 Cal.Rptr.3d 759, 122 P.3d 968 (Elliot).) Furthermore, there is no federal constitutional
requirement that the jury unanimously agree on the existence of aggravating factors. (Taylor,
supra, 48 Cal.4th at p. 651, 108 Cal.Rptr.3d 87, 229 P.3d 12; Rogers, supra, 39 Cal.4th at p. 893,
48 Cal.Rptr.3d 1, 141 P.3d 135.) The United States Supreme Court's decisions in Cunningham v.
California (2007) 549 U.S. 270, 127 S.Ct. 856, 166 L.Ed.2d 856, Blakely v. Washington (2004)
542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403, Ring v. Arizona (2002) 536 U.S. 584, 122 S.Ct.
2428, 153 L.Ed.2d 556, and Apprendi v. New Jersey (2000) 530 U.S. 466, 120 S.Ct. 2348, 147
L.Ed.2d 435, do not compel a different conclusion. (Taylor, at pp. 651-652, 108 Cal.Rptr.3d 87,
229 P.3d 12; Rogers, at p. 893, 48 Cal.Rptr.3d 1, 141 P.3d 135.)


[63]  [64] “The trial court was not required to instruct the jury that ... the beyond-a-reasonable-
doubt standard and requirement of jury unanimity do not apply to mitigating factors.” (Streeter,
supra, 54 Cal.4th at p. 268, 142 Cal.Rptr.3d 481, 278 P.3d 754; accord, ***264  Kansas v. Carr
(2016) ––– U.S. ––––, [136 S.Ct. 633, 642], 193 L.Ed.2d 535 [“[O]ur case law does not require
capital sentencing courts ‘to affirmatively inform the jury that mitigating circumstances need not
be proved beyond a reasonable doubt.’ ”].) Nor was it required to instruct the jury that there is a “ ‘
“presumption of life” ’ at the penalty phase.” (Lomax, supra, 49 Cal.4th at p. 595, 112 Cal.Rptr.3d
96, 234 P.3d 377.)
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[65] “Use in the sentencing factors of such adjectives as ‘extreme’ (§ 190.3, factors (d), (g)) and
‘substantial’ (id., factor (g)) does not act as a barrier to *592  the consideration of mitigating
evidence in violation of the federal Constitution.” (People v. Avila (2006) 38 Cal.4th 491, 614-615,
43 Cal.Rptr.3d 1, 133 P.3d 1076.)


[66] “The trial court is not required to delete inapplicable sentencing factors from CALJIC No.
8.85.” (People v. McDowell (2012) 54 Cal.4th 395, 444, 143 Cal.Rptr.3d 215, 279 P.3d 547
(McDowell).) Nor must the court instruct the jury that section 190.3, factors (d), (e), (f), (g), (h) and
(j) are only relevant as factors in mitigation. (Thomas, supra, 51 Cal.4th at p. 506, 121 Cal.Rptr.3d
521, 247 P.3d 886.)


[67]  [68] CALJIC No. 8.88 adequately informs the jury that “the central determination is whether
death is the ‘appropriate punishment.’ ” (McDowell, supra, 54 Cal.4th at p. 444, 143 Cal.Rptr.3d
215, 279 P.3d 547; see Woodson v. North Carolina (1976) 428 U.S. 280, 305, 96 S.Ct. 2978, 49
L.Ed.2d 944.) The instruction “properly explains to the jury that it may return a death verdict if the
aggravating evidence ‘warrants’ death.” (McDowell, at p. 444, 143 Cal.Rptr.3d 215, 279 P.3d 547.)


[69] “The instructions were not impermissibly broad or vague in directing jurors to determine
whether the aggravating factors were ‘so substantial in comparison with the mitigating factors that
it warrants death instead of life without parole.’ [Citation.]” (People v. Valdez (2012) 55 Cal.4th
82, 180, 144 Cal.Rptr.3d 865, 281 P.3d 924.)


CALJIC No. 8.88 properly conveys to the jury that life in prison without the possibility of parole
is the appropriate punishment if the factors in mitigation outweigh those in aggravation. (People
v. Jones (2012) 54 Cal.4th 1, 78-79, 140 Cal.Rptr.3d 383, 275 P.3d 496.)


[70] “The death penalty law is not unconstitutional for failing to require that the jury base any
death sentence on written findings.” (Elliot, supra, 37 Cal.4th at p. 488, 35 Cal.Rptr.3d 759, 122
P.3d 968.)


**840  [71] “Finally, we have repeatedly held that the death penalty does not violate the Eighth
Amendment to the United States Constitution or international law, including article VII of the
International Covenant on Civil and Political Rights (Dec. 16, 1966). (People v. Butler [ (2009) ]
46 Cal.4th [847,] 885 [95 Cal.Rptr.3d 376, 209 P.3d 596]; People v. Cook [ (2007) ] 40 Cal.4th
[1334,] 1368 [58 Cal.Rptr.3d 340, 157 P.3d 950].) We also adhere to our conclusion that review
for intercase proportionality is not constitutionally compelled. (Pulley v. Harris (1984) 465 U.S.
37, 42, 50-51 [104 S.Ct. 871, 79 L.Ed.2d 29]; People v. Williams [ (2008) ] 43 Cal.4th [584,] 649
[75 Cal.Rptr.3d 691, 181 P.3d 1035]; People v. Harris (2008) 43 Cal.4th 1269, 1322-1323 [78
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Cal.Rptr.3d 295, 185 P.3d 727].)” (Lomax, supra, 49 Cal.4th at p. 595, 112 Cal.Rptr.3d 96, 234
P.3d 377.)


*593  III. DISPOSITION


The judgment is affirmed.


Cantil-Sakauye, C.J.


Werdegar, J.


***265  Chin , J.


Liu, J.


Cuéllar, J.


Kruger, J., concurred.


All Citations


2 Cal.5th 544, 389 P.3d 805, 214 Cal.Rptr.3d 223, 17 Cal. Daily Op. Serv. 1758, 2017 Daily Journal
D.A.R. 1707


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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10 Cal.4th 764, 897 P.2d 481, 42 Cal.Rptr.2d 543, 95 Daily Journal D.A.R. 9004
Supreme Court of California


THE PEOPLE, Plaintiff and Respondent,
v.


GERALD FRANK STANLEY, Defendant and Appellant.


No. S004605.
Jul 6, 1995.


SUMMARY


A jury convicted defendant of the first degree murder of his wife, arson of an inhabited dwelling,
and burglary of an inhabited trailer coach. The jury also found that defendant personally used a
firearm in the commission of the murder. The jury found true the special circumstance allegations
that defendant committed the murder while lying in wait and for the purpose of preventing the
victim's testimony as a witness in a criminal proceeding. In a separate proceeding the jury also
found true the special circumstance allegation that defendant had previously been convicted of
second degree murder. Pursuant to the parties' waiver of a jury trial, the court found true the
allegation that defendant had served a prior prison term and had not remained free of prison custody
for five years without commission of another felony offense resulting in a conviction. Following a
competency trial at which the jury found defendant mentally competent, the jury returned a verdict
of death; the trial court entered judgment accordingly. (Superior Court of Butte County, No. 79825,
Jean Morony and Reginald Watt, Judges.)


The Supreme Court affirmed. The court held that the law of the case doctrine applied to a Court of
Appeal decision on a search and seizure issue decided in a previous mandamus proceeding, and
that an intervening Supreme Court decision concerning parole searches was not retroactive. It held
that defendant's conviction of the first degree murder of his wife with the special circumstance of
commission of murder while lying in wait was supported by substantial circumstantial evidence,
that the trial court did not err in instructing the jury in the disjunctive that the duration of the
lying in wait must show either premeditation or deliberation, and that such phraseology was
neither inappropriate nor misleading. The court also held that the trial court did not err in denying
defendant's motion to sever trial of a witness-murder special circumstance from the guilt phase
and to try it with a prior murder allegation already severed, or in failing to instruct sua sponte that
to find the special circumstance true, the jury was required to find the predominant purpose of the
murder was to prevent the victim's testimony. *765  The trial court correctly instructed the jury
in the language of the statute, and more was not required.
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In the penalty phase, in which the trial court ordered a competency hearing after defendant refused
to waive his privileges in order to allow the testimony of a psychiatrist and the admission into
evidence of videotaped hypnotic and narcohypnotic interviews conducted by the psychiatrist, the
court held that the trial court did not err in appointing a third attorney to represent defendant's view
that he was, in fact, competent. It further held that the evidence was sufficient to support the finding
that defendant was competent to stand trial. Neither did the trial court err in refusing defendant's
request that when the trial resumed each member of the jury be questioned as to whether anything
had occurred during the interruption that would interfere with his or her ability to continue as a fair
and impartial juror. The defense bears the burden of establishing misconduct and the length of the
interruption (three months) did not raise a presumption that the jurors were exposed to improper
material such as would obviate the need for a specific showing of misconduct. The court also held
that no prejudicial error occurred concerning evidence of aggravating and mitigating factors, or
in the instructions and argument dealing with those factors. (Opinion by Werdegar, J., expressing
the unanimous view of the court.)


HEADNOTES


Classified to California Digest of Official Reports


(1)
Criminal Law § 602--Appellate Review--Scope of Review--Law of the Case Doctrine--Capital
Case.
The law of the case doctrine applies to criminal as well as civil matters. It applies to the Supreme
Court even though the previous appeal was before a Court of Appeal. It also applies to capital
cases. Because the doctrine is merely one of procedure and does not go to the jurisdiction of the
court, it will not be adhered to where its application will result in an unjust decision, e.g., where
there has been a manifest misapplication of existing principles resulting in substantial injustice,
or the controlling rules of law have been altered or clarified by a decision intervening between
the first and second appellate determinations. The unjust decision exception does not apply when
there is a mere disagreement with the prior appellate determination.


(2)
Searches and Seizures § 31--Constitutional and Statutory Provisions-- Waiver of Protections--
Consent by Parolee--Scope--Retroactivity of Supreme Court Decision.
The judicially announced *766  principle by the California Supreme Court that a parole search is
reasonable under U.S. Const., 4th Amend., if there is a reasonable nexus between the search and the
parole process, and a reasonable suspicion, based on articulable facts, that the parolee has violated
the terms of his or her parole or engaged in criminal activity, is not retroactively applicable. In
search and seizure cases a decision that represents a clear break with the past generally should



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDIV&originatingDoc=Ieb3df42cfab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





People v. Stanley, 10 Cal.4th 764 (1995)
897 P.2d 481, 42 Cal.Rptr.2d 543, 95 Daily Journal D.A.R. 9004


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 3


not be given retroactive effect, since exclusion is not necessary to ensure the reliability of the
factfinding process at trial, and does not deter illegal police conduct; hence retroactivity serves
no justifiable purpose.


(3)
Venue § 34--Criminal Cases--Change of Venue--Failure to Hold Evidentiary Hearing--Capital
Case--Prejudice.
The trial court in a capital murder case did not abuse its discretion, after granting a motion for a
change of venue, in not holding an evidentiary hearing to determine whether the selected county
was an appropriate site for trial. Before and after granting the motion for a change of venue, the
trial court repeatedly indicated its awareness of the need for some hearing and, before holding it,
solicited counsel's views as to the appropriate county of transfer, and both sides named the county
selected as their first preference. The court offered counsel the opportunity to raise any other matter
relevant to the venue determination, and only then did the court determine the action should be
transferred to the selected county. All parties agreed there were no factual issues to be resolved
before determining the place to which the case would be transferred. There was nothing that hinted
that the county selected prejudiced defendant.


(4)
Criminal Law § 628--Appellate Review--Scope of Review--Sufficiency of Evidence--
Circumstantial.
On appeal from a criminal conviction, the court reviews the whole record in the light most
favorable to the judgment to determine whether it discloses substantial evidence from which a
reasonable trier of fact could find the defendant guilty beyond a reasonable doubt. The standard of
review is the same in cases in which the People rely mainly on circumstantial evidence. Although
it is the duty of the jury to acquit a defendant if it finds that circumstantial evidence is susceptible
of two interpretations, one of which suggests guilt and the other innocence, it is the jury, not the
appellate court, which must be convinced of the defendant's guilt beyond a reasonable doubt. If the
circumstances reasonably justify the trier of fact's findings, the opinion of the reviewing court that
the circumstances might also be reasonably reconciled with a contrary finding does not warrant a
reversal of the judgment. Circumstantial evidence may be sufficient to connect the defendant with
the crime and to prove his or her guilt beyond a reasonable doubt. *767


(5)
Criminal Law § 587--Appellate Review--Briefs and Assignments of Error-- Pointing Out Error.
Every appellate brief should contain a legal argument with citation of authorities on the points
made. If none is furnished on a particular point, the court may treat it as waived, and pass it without
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consideration. This principle is especially true when an appellant makes a general assertion,
unsupported by specific argument, regarding insufficiency of evidence.


[See 9 Witkin, Cal. Procedure (3d ed. 1985) Appeal, § 479.]


(6)
Homicide § 67--Evidence--Sufficiency--Circumstantial Evidence--Capital Murder by Lying in
Wait.
Defendant's conviction of the first degree murder of his wife (Pen. Code, §§ 187, 189) with the
special circumstance of commission of murder while lying in wait (Pen. Code, § 190.2, subd. (a)
(15)) was supported by substantial circumstantial evidence. That evidence indicated defendant
possessed the weapon and ammunition to kill his wife, and had earlier committed felony offenses
against her, for which she had brought a criminal complaint against him. He also had burned down
her house and torched her car. Following the murder he fled from a police roadblock, and after
his arrest made false statements to account for his whereabouts on the night of the crime. These
and numerous other facts presented into evidence warranted the jury in finding defendant guilty
of murder and finding the special circumstances true.


(7)
Homicide § 80--Trial--Instructions--Nature and Elements of Offense-- Deliberation and
Premeditation--Lying in Wait.
In a prosecution of defendant for the first degree murder of his wife while lying in wait (Pen. Code,
§§ 187, 189), the trial court did not err in instructing the jury in the disjunctive that the duration
of the lying in wait must show either premeditation or deliberation. That phraseology is neither
inappropriate nor misleading. Treating nondeliberating murderers the same as those who deliberate
their killings did not create a “suspect class” for equal protection purposes. To prove first degree
murder of any kind, the prosecution must first establish a murder that falls within Pen. Code, § 187,
that is, an unlawful killing with malice aforethought. Thereafter, pursuant to Pen. Code, § 189,
the prosecution must prove the murder was perpetrated by one of the specified statutory means,
including lying in wait, or “by any other kind of willful, deliberate, and premeditated killing.”
Lying in wait is the functional equivalent of proof of premeditation, deliberation, and intent to kill;
consequently, treating the two kinds of murder the same is not a violation of equal protection. The
moral culpability of the offender who murders by lying *768  in wait justifies fixing the murder
in the first degree, and thus does not violate U.S. Const., 8th Amend.


(8)
Criminal Law § 79--Trial--Instructions--Nature and Elements of Offense--Express Malice.
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In a capital prosecution of defendant for the murder of his wife with the special circumstance that
it was committed while lying in wait (Pen. Code, §§ 187, 189), the trial court's instructions on
express malice were sufficient. It instructed that the crime of murder is the unlawful killing of a
human being with malice aforethought, and that malice may be either express or implied, and is
express when there is manifested an intention unlawfully to kill a human being (former CALJIC
No. 8.11). The instruction did not erroneously equate malice with intent. Although an amplifying
instruction may have been required if defendant had relied on a diminished capacity defense, his
defense of alibi was totally inconsistent with diminished capacity.


(9)
Criminal Law § 251--Trial--Instructions--Reasonable Doubt--Moral Certainty.
In a capital murder prosecution, the instruction on reasonable doubt (CALJIC No. 2.90) did not
deny defendant due process of law by employing the term “moral certainty.” The instruction was
constitutional and use of the term “moral certainty” in the instruction did not constitute error.


(10)
Criminal Law § 202--Trial--Separate Trials of Different Counts-- Capital Case--Special
Circumstance Dealing With Motive.
In a capital murder prosecution, the trial court did not err in denying defendant's motion to sever
trial of a witness-murder special circumstance from the guilt phase and to try it with a prior murder
allegation already severed. While defendant asserted on appeal that when a special circumstance
allegation goes to the motive of the charged killing, the defendant is entitled to severance of the
allegation, that is not a requirement, and the severance motion was not made on that ground.
In the absence of “highly prejudicial” evidence, a unitary trial is the rule and severance is the
exception, to be granted only when the jury's ability to render a fair and impartial verdict on
the special circumstances would otherwise be impaired. The allegedly prejudicial evidence of
the nature of defendant's charged crimes against his wife (rape, forcible oral copulation, corporal
punishment) and other prejudicial evidence related to those charges, was excluded by stipulation,
and the remaining evidence was admissible as relevant to defendant's motive.


(11)
Homicide § 75--Trial--Instructions--Applicability to Facts and Evidence--Witness-murder Special
Circumstance--Dominant Purpose.
In a capital murder prosecution in which the jury was instructed *769  that in order to find a
witness-murder special circumstance (Pen. Code, § 190.2, subd. (a)(10)) true, they were required
to find that “the witness was intentionally killed for the purpose of preventing her testimony in
the criminal proceedings” (CALJIC No. 8.81.10), the trial court did not err in failing to instruct
sua sponte that to find the special circumstance true, they were required to find the predominant
purpose of the murder was to prevent the victim's testimony. The trial court correctly instructed the
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jury in the language of the statute, and more was not required. A defendant who kills the victim in
furtherance of more than one purpose is not thereby less culpable than one whose crime has a single
purpose. The electorate that passed the death penalty law could reasonably conclude that, so long
as one of the defendant's purposes was to prevent the victim from testifying against the defendant,
sentencing such a defendant to death would fulfill the dual social purposes of retribution for his
or her deed and deterrence of others. If a defendant intentionally kills a would-be witness for the
purpose of preventing the victim from testifying in a criminal proceeding, it is not a defense to the
special circumstance allegation that he or she had another purpose as well.


(12a, 12b)
Criminal Law § 211--Trial--Proceedings on Issue of Insanity-- At Time of Trial--Capital Case--
Appointment of Attorney to Represent Defendant's View That He Was Competent.
In the penalty phase of a capital murder prosecution in which the trial court ordered a competency
hearing (Pen. Code, § 1369) after defendant refused to waive his privileges in order to allow
the testimony of a psychiatrist and the admission into evidence of videotaped hypnotic and
narcohypnotic interviews conducted by the psychiatrist, the trial court did not err in appointing a
third attorney to represent defendant's view that he was, in fact, competent. In permitting defense
counsel to present the case for incompetence in the belief it was in defendant's best interest, the
trial court did not deprive defendant of due process or the effective assistance of counsel by acting
further to protect defendant's interest by appointing an additional attorney to represent defendant's
personal point of view. A defendant in a competency proceeding has not only the right not to be
tried for a criminal offense when he or she is incompetent, but an equally important interest in not
being sent to a mental institution with his or her criminal case unresolved, if he or she is competent,
and the appointment of the third attorney served that interest. Neither did the appointment violate
defendant's equal protection rights.


(13)
Criminal Law § 211--Trial--Proceedings on Issue of Insanity--At Time of Trial--Effective
Assistance of Counsel.
In a criminal *770  prosecution in which the accused has come forward with substantial evidence
of incompetence, due process requires that a full competency hearing be held (Pen. Code, § 1369).
Because in that circumstance there has been a prima facie showing of incompetence, the attorney
representing the defendant is required to advocate the position counsel perceives to be in the client's
best interests even when that interest conflicts with the client's stated position. Thus, when counsel
believes his or her client may be incompetent, and the trial court has declared a doubt of the
defendant's competence, the defendant is not deprived of effective assistance if defense counsel
overrides the defendant's desire to present only evidence and argument of competence.


(14)
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Jury § 47--Challenges--Peremptory--Number--Competency Hearing in Capital Case.
The trial court, in a mental competency proceeding (Pen. Code, § 1369) at the penalty phase of a
capital case, did not err in failing to allow both defense attorneys 26 peremptory challenges each
as was required in capital cases at the time of the trial, since a mental competency proceeding is
civil in nature. The parties are entitled only to the number of peremptory challenges provided for
in civil trials, even if the underlying offense is punishable by death or life imprisonment.


(15)
Criminal Law § 211--Trial--Proceedings on Issue of Insanity--At Time of Trial--Sufficiency of
Evidence of Competence.
In a capital murder case the evidence was sufficient to support the jury's finding in a special
proceeding that defendant was mentally competent to stand trial (Pen. Code, § 1369). Although
a psychiatrist who examined defendant extensively concluded defendant had five different
psychiatric disorders and that he believed defendant was incompetent, and one of defendant's
attorneys believed he was incompetent because he refused to agree to the introduction of
videotaped conversations he had with the psychiatrist as evidence in mitigation, the record
contained clear and substantial proof, consisting of the expert opinions of two doctors and the lay
testimony of a jailer and inmate, to support the jury's finding of defendant's competency. The fact
the two doctors did not review seven boxes of records provided them and each spent only about an
hour with defendant before formulating their opinions did not render their opinions of competency
legally insubstantial.


(16)
Criminal Law § 211--Trial--Proceedings on Issue of Insanity--At Time of Trial--Instructions.
In a mental competency proceeding (Pen. Code, § 1369) at the penalty phase of a capital case, an
instruction on the definition of incompetency was not deficient in not *771  requiring the jury to
find defendant able to understand the nature of the criminal proceeding “against him,” but merely
requiring that he understand the nature of the “criminal proceedings.” There was no way in which
the jury might have been misled. Although the instruction did not explicitly require the jury to
find defendant “comprehends his own status and condition in reference to such proceeding,” as
required by a United States Supreme Court decision, a fair reading of the instruction compelled the
conclusion that the assertedly missing element was implicit. Moreover, preliminary instructions
read to the jury at the outset of the competency proceeding included the phrase “comprehends his
own status and condition in reference to such proceeding.”


(17)
Criminal Law § 211--Trial--Proceedings on Issue of Insanity--At Time of Trial--Instructions--
Burden of Proof.
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In a mental competency proceeding (Pen. Code, § 1369) at the penalty phase of a capital case,
the trial court did not err in instructing the jury that “the defendant is presumed to be mentally
competent to stand trial and the one contending the defendant is mentally incompetent has the
burden of proving by a preponderance of the evidence that he is mentally incompetent to stand
trial.” Although defendant disagreed with counsel that he was incompetent to stand trial, and had
an attorney appointed to represent his view that he was competent, the trial court's modification
of the standard instruction-assigning the burden of proof to “the one contending the defendant
is mentally incompetent”-adequately apprised the jury of how to determine the issue in dispute.
Defendant was not forced to shoulder a burden not properly his.


(18)
Criminal Law § 521.6--Punishment--Penalty Trial of Capital Prosecution--Evidence--Aggravating
Evidence--Prior Conviction--Underlying Facts--Implication That Second Degree Murder
Conviction Was First Degree.
In the penalty phase of a capital prosecution of defendant for the murder of his wife, the admission
of evidence of the circumstances surrounding a prior second degree murder conviction, allegedly
including evidence suggesting defendant had premeditated and deliberated that murder, was not
improper as allowing the prosecutor to imply, and the jury to infer, that the offense was actually of
the first degree. The prosecution neither presented evidence nor argued that defendant was actually
guilty of first degree murder and the court instructed the jury only on the elements of second degree
murder in relation to the conviction. Moreover, on agreement of the parties to ensure the jury was
not misled, the court specifically told the jury deliberation and premeditation were not elements
of the prior offense. Neither was defendant placed twice in jeopardy for the same *772  offense
when the details of the prior conviction were presented on the separate issue of the appropriate
penalty for his subsequent offense.


(19)
Criminal Law § 523.7--Punishment--Penalty Trial of Capital Prosecution--Instructions--
Aggravating Evidence--Prior Convictions--Dual Use as Special Circumstance.
In the penalty phase of a capital murder prosecution, the trial court did not err in instructing the
jury it could consider defendant's prior murder conviction as both a special circumstance (Pen.
Code, § 190.3, factor (a)) and a prior felony conviction (Pen. Code, § 190.3, factor (c)). Although
an individual criminal act cannot be counted twice in aggravation for the same purpose, there
is no constitutional obstacle to separate consideration of properly distinct aspects of the penalty
determination, even when those aspects happen to coexist in a single incident. The purpose of
the prior-murder-conviction special circumstance is to circumscribe, as U.S. Const., 8th Amend.,
requires, the classes of persons who may properly be subject to the death penalty. The purpose of
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Pen. Code, § 190.3, factor (c), is to show the capital offense was the culmination of the defendant's
habitual criminality-that it was undeterred by the community's previous criminal sanctions.


(20)
Criminal Law § 521.6--Punishment--Penalty Trial of Capital Prosecution--Evidence--Aggravating
Evidence--Prior Convictions--Adjudication by Same Jury--Prior Offense Closely Connected to
Charged Offense.
In the penalty phase of a capital prosecution, the adjudication of an uncharged murder by the
same jury that had found defendant guilty of first degree murder with the special circumstance
of a prior murder conviction did not deny defendant an impartial decisionmaker, even though
the unadjudicated conduct was the first degree murder of another female the day before the
commission of the capital murder of defendant's wife. The death penalty statute expressly provides
a capital defendant's prior violent conduct is relevant to the penalty determination, and the fact the
conduct is closely similar to the capital offense hardly makes it less relevant.


(21)
Criminal Law § 521.6--Punishment--Penalty Trial of Capital Prosecution--Evidence--Aggravating
Evidence--Prior Violent Conduct--Due Process and Speedy Trial.
In the penalty phase of a capital prosecution, the introduction of evidence concerning
unadjudicated crimes that occurred many years before the trial did not require defendant to
defend against stale acts, in violation of his constitutional rights to due process and a speedy
trial, and the applicable statutes of limitations. The running of the statute of limitations does not
preclude *773  consideration of time-barred felonious conduct involving violence or the threat of
violence as an aggravating factor. Nor is the penalty phase of the trial the equivalent of a criminal
prosecution for purposes of due process and speedy trial analysis. Evidence of prior unadjudicated
violent conduct is admitted not to impose punishment for that conduct, but rather, in part, to give
the jury in the capital case a true picture of the defendant's history, since there is no temporal
limitation on evidence in mitigation offered by the defendant. Any vagueness in the testimony of
the witnesses against defendant concerning the dates of the alleged acts was a proper subject for
cross-examination.


(22)
Criminal Law § 521.5--Punishment--Penalty Trial of Capital Prosecution--Evidence--Aggravating
Evidence--Prior Violent Conduct--Involving Property.
In the penalty phase of a capital prosecution, the admission of evidence concerning incidents
involving violence or threats of violence to property did not constitute prejudicial error.
Defendant's arson of his murdered wife's car was an integral part of his attempts to frighten and
control her, attempts that commenced with a rape and assault of her, continued with his arson of her
house and his arson of the car, and culminated in his murder of her. Viewed in this context, the car
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arson clearly involved an implied threat of violence against a person and qualified for admission
under Pen. Code, § 190.3, factor (b). Defendant's threat to burn down a man's camper, made in
the context of his effort to get the man to fight, likewise could be viewed as an implied threat of
violence against the man and thus admissible under the same factor.


(23)
Criminal Law § 521.5--Punishment--Penalty Trial of Capital Prosecution--Evidence--Aggravating
Evidence--Prior Violent Conduct--Threats.
In the penalty phase of a capital murder prosecution, evidence of violations of Pen. Code, § 415,
concerning breaches of the peace, threatening violence to a man, challenging another man to fight
and threatening to burn his camper, and threatening to kill the wife of defendant's deceased brother,
and evidence of violations of Pen. Code, § 635m (annoying telephone calls), including telephone
threats to the life of one woman and threats to the life and property of another, and threats of
violence against the person and family of another woman, was admissible as prior violent conduct
under Pen. Code, § 190.3, factor (b). The jury was instructed on the elements of the offenses and
was further instructed to consider the evidence of the alleged threats only if they found beyond a
reasonable doubt that defendant had committed the offenses described. The fact that the offenses
did not necessarily require acts or threats of violence was *774  immaterial, as the statute permits
evidence of any offense that in fact involved the use or attempted use of force or violence or the
express or implied threat to use force or violence. Defendant's offenses clearly involved threats
of violence. Even if admission of the evidence was error, it clearly was not prejudicial in view of
other properly admitted evidence in aggravation.


(24)
Criminal Law § 521.3--Punishment--Penalty Trial of Capital Prosecution--Mitigating Evidence--
Whether Defendant's Family Opposed His Execution.
In the penalty phase of a capital murder prosecution, the trial court did not err in restricting
inquiry into whether defendant's family opposed his execution. The jury was not precluded from
considering as a mitigating factor any aspect of defendant's character or record that he proffered
as a basis for a sentence less than death. Defendant's his mother testified fully to his background
as a youth, his early commitment to the Youth Authority, the ridicule he suffered because of a
physical defect requiring corrective surgery, his love for his children and her love for defendant.
Other relatives also testified. From that testimony the jury would have inferred the obvious-that
defendant's family did not want him to be executed. Assuming there was error, it was harmless
beyond a reasonable doubt.


(25)
Criminal Law § 522.1--Punishment--Penalty Trial of Capital Prosecution--Argument--
Prosecutor--Jury's Sentencing Discretion-- Responsibility.
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In the penalty phase of a capital murder prosecution, remarks by the prosecutor designed to refute
the defense's implication that, if the jury voted for death, it would be on the same moral level as a
murderer, were not improper as suggesting to the jury that some other agency, such as a reviewing
court, was responsible for the sentence to be meted out to defendant. Further, the fact that the
prosecutor urged the jury to weigh the matters that had been presented in aggravation against the
matters in mitigation, and stated that if the aggravation presented outweighed the mitigation, “then
your verdict shall be one of death,” did not, by use of the word “shall,” impermissibly lessen the
jurors' sense of responsibility to determine the sentence. The argument paraphrased the relevant
portion of Pen. Code, § 190.3, in the context of an argument stressing the weighing function the
jurors were charged to perform.


[See 3 Witkin & Epstein, Cal. Criminal Law (2d ed. 1989) § 1370A.] *775


(26)
Criminal Law § 522.4--Punishment--Penalty Trial of Capital Prosecution--Argument--
Aggravating Evidence--Failure of Defense to Challenge.
In the penalty phase of a capital murder prosecution, the prosecutor's repeated reference to the
absence of any defense challenge to aggravating evidence of defendant's violent behavior was
not improper as drawing attention to defendant's exercise of his constitutional right not to testify.
Defendant failed to preserve any claim of error by not objecting and no reason appeared why an
admonition, if requested, would not have remedied any improper effect of the remark. Moreover,
nothing suggested that only defendant's testimony was capable of “challenging” the aggravating
evidence, and it thus could not be said that the prosecutor's summation served to point a finger
at defendant's failure to take the stand; rather, it amounted to fair comment on the state of the
evidence.


(27)
Criminal Law § 522.5--Punishment--Penalty Trial of Capital Prosecution--Argument--
Aggravating Evidence--Age.
In a capital murder prosecution, the prosecutor did not commit misconduct in his rebuttal argument
by stating that defendant's age (35) could be considered a circumstance in aggravation because
it signified defendant knew about life, knew what to expect of it, knew what the rules of society
were, and knew murder was wrong. It merely asked the jury to infer that defendant's age and
attendant experience in life rendered him more culpable than a “young kid” who knew “nothing
about life.” The reasoning was entirely proper, and it was not reasonably possible the use of the
label “circumstance in aggravation” could have affected the jury's verdict.


(28)
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Criminal Law § 522--Punishment--Penalty Trial of Capital Prosecution-- Argument--Prosecutor--
Decision to Seek Death Penalty.
In the penalty phase of a capital prosecution, the prosecutor did not, in urging the jury to return
a verdict of death, rely on the prestige of the district attorney's office in alluding to its decision
to seek the death penalty against defendant. In essence, the prosecutor merely sought to persuade
the jury that both the facts of the victim's murder and defendant's personal history warranted a
verdict of death, properly observing that not every murder, or even every murder with special
circumstances, would call for the ultimate penalty.


(29)
Criminal Law § 521.2--Punishment--Penalty Trial of Capital Prosecution--Documentary
Evidence--Psychiatric Videotapes in Mitigation-- Reference to Other Crimes.
In the penalty phase of a capital prosecution in which, at defendant's behest, a long videotape
of *776  a psychiatrist's interview of defendant was played to the jury in connection with the
psychiatrist's testimony concerning defendant's asserted mental disorders, the trial court did not
abuse its discretion under Evid. Code, § 352, in denying defendant's motion to edit the tapes to omit
any reference to defendant's third wife, who had disappeared, and his rape of his last wife, who
was the murder victim. The rape charge did not accuse defendant of the act for which he was on
trial, the charges were supported by independent evidence known to the psychiatrist, and they did
not undermine the defense, but rather supported the defense of intermittent explosive disorder. The
references to defendant's third wife, while not essential to the psychiatrist's intermittent explosive
disorder diagnosis, were considered important by the psychiatrist, while the references themselves
were innocuous. Moreover, because the psychiatrist asked defendant no questions about his third
wife, due to a promise he made to defendant, the prosecutor would have been entitled to cross-
examine the psychiatrist regarding her since the psychiatrist admitted the promise detracted from
the interview as a valid diagnostic tool.


(30)
Criminal Law § 520--Punishment--Penalty Trial of Capital Prosecution-- Refusal to Repeat of Voir
Dire Jury Upon Resumption of Penalty Phase Following Competency Hearing.
In the penalty phase of a capital prosecution that was interrupted for more than three months by a
trial on the issue of defendant's mental competency, the trial court did not err in refusing defendant's
request that when the trial resumed each member of the jury be questioned as to whether anything
had occurred during the interruption that would interfere with his or her ability to continue as a
fair and impartial juror. The defense bears the burden of establishing misconduct and the length
of the interruption did not raise a presumption that the jurors were exposed to improper material
such as would obviate the need for a specific showing of misconduct.


(31)
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Criminal Law § 521.7--Punishment--Penalty Trial of Capital Prosecution--Aggravating
Evidence--Circumstances of Offense--Victim Photographs.
In the penalty phase of a capital prosecution, the trial court did not err in admitting over defendant's
objection two photographs of the slain bodies of two women defendant had murdered. The
photographs were neither gruesome nor inflammatory, and helped to illustrate the circumstances
of the prior murders. Thus, they had obvious relevance and did not unduly prejudice defendant.
Photographic evidence is not inadmissible merely because it illustrates eyewitness testimony or
confirms other unchallenged evidence. *777


(32)
Criminal Law § 521.3--Punishment--Penalty Trial of Capital Prosecution--Evidence--Mitigating
Evidence--Defendant's Statements in Videotaped Psychiatric Interview--Limited Purpose.
In the penalty phase of a capital prosecution, the trial court properly instructed the jury that it could
consider defendant's videotaped statements made to a psychiatrist only for the limited purpose
of showing the information on which the psychiatrist based his opinion on defendant's mental
condition and not for the truth of the facts asserted in the statements. The trial court properly
refused to allow the jury to consider the tapes for whatever mitigating value they had. The tapes
had no indicia of reliability. The statements did not predate the charges against defendant, but
were made contemporaneously with the criminal proceedings and specifically to provide evidence
for the defense. A contrary ruling by the trial court would have permitted defendant to give self-
serving testimony free from cross-examination as to its validity.


COUNSEL
Richard J. Petersen, Michael Satris and Frank E. Hagie, Jr., under appointments by the Supreme
Court, for Defendant and Appellant.
John K. Van de Kamp, Daniel E. Lungren, Attorneys General, Steve White and George
Williamson, Chief Assistant Attorneys General, Robert R. Anderson, Assistant Attorney General,
James T. McNally, Edmund D. McMurray, Thomas Y. Shigemoto, Ward A. Campbell, W. Scott
Thorpe and Ruth M. Saavedra, Deputy Attorneys General, for Plaintiff and Respondent.


WERDEGAR, J.


A jury convicted Gerald Frank Stanley of the first degree murder of Cindy Rogers Stanley (Pen.
Code, §§ 187, 189) 1  (count I), arson of an inhabited dwelling (§ 451) (count II) and burglary of
an inhabited trailer coach (§ 459) (count III). The jury also found that defendant personally used a
firearm in the commission of the murder. (§ 12022.5.) The jury found true the special circumstance
allegations that defendant committed the murder while lying in wait (§ 190.2, subd. (a)(15)) and
for the purpose of preventing the victim's testimony as a witness in a criminal proceeding (§ 190.2,
subd. (a)(10)). In a separate proceeding the jury also *778  found true the special circumstance
allegation that defendant had previously been convicted of second degree murder. (§ 190.2, subd.
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(a)(2).) Pursuant to the parties' waiver of jury trial, the court found true the allegation that defendant
had served a prior prison term and had not remained free of prison custody for five years without
commission of another felony offense resulting in a conviction. (§ 667.5, subd. (b).) Following a
competency trial (§ 1369) at which the jury found defendant mentally competent, the jury returned
a verdict of death; the court entered judgment accordingly. This appeal is automatic. (§ 1239, subd.
(b).)


1 All further statutory references are to the Penal Code unless otherwise indicated.


We affirm the judgment.


I. Facts


A. Guilt Phase
Defendant met the victim, Cindy Rogers, on July 3, 1980, at the fairgrounds in Hayfork, Trinity
County. He was introduced to Cindy by Gary Wells, a friend of defendant's brother John. Defendant
was a professional hunting guide. At the time, he was on parole and trying to gain custody of
his two children by his second wife, whom he had murdered in 1975. 2  On July 7, 1980, he and
Cindy were married in Reno. On their return to California the next day, the pair went to Lake
County where Cindy's parents, the Spatigs, owned and operated the Spatig motel-resort in Nice,
near Clear Lake.


2 During the guilt phase of trial, the jury knew only that defendant was on parole and seeking
custody of his two children. Not until a separate trial on the prior-murder-conviction special
circumstance did they learn that the crime for which defendant had been imprisoned was the
second degree murder of his previous wife.


On July 16 defendant allegedly committed three felony offenses against Cindy, the nature of which
were kept from the jury. 3  On July 18 defendant burned down Cindy's house in Lucerne, Lake
County. On July 20 he burned her car.


3 Defendant allegedly beat and raped Cindy and forced her to orally copulate him.


On July 20 Cindy filed felony charges against defendant for the July 16 offenses; based on the
charges, a parole violation warrant issued for defendant's arrest.


From July 20 to August 11, the day of her death, Cindy stayed away from defendant. On July 20
she and her entire family spent the night in a motel in Ukiah. Thereafter Cindy stayed variously
with a longtime friend and coworker, Stan Simpson, a new friend, Patrick Pounden, and her parents
at *779  their resort. On the evening of August 11, 1980, defendant, armed with a high-powered
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scope rifle, positioned himself behind a tree across the road from the Spatig resort. Just before 10
p.m., Cindy, her father Frank Spatig, and Simpson moved their lawn chairs from a patio area where
they had been seated to a more open location near the resort swimming pool facing Highway 20.
Cindy's son was playing in the pool. Shortly after the three seated themselves by the pool, Frank
Spatig got up and turned on the pool area lights. As Spatig sat down again, defendant shot Cindy
through the heart; she died almost instantly. Defendant then fled.


On August 12, defendant burglarized a mobilehome. On August 13 he was arrested at the house
he shared with his mother in Anderson, Shasta County.


The evidence against defendant was circumstantial. Briefly stated, the prosecution evidence
showed defendant was concerned he would not obtain custody of his children if Cindy pressed the
criminal charges against him. Sometime in the latter part of July, defendant's mother, Mrs. Stanley,
called Cindy's mother, Bobbie Spatig, to ask her to convince Cindy to drop the charges against
defendant. On July 20 defendant made an anonymous telephone call to Sergeant Adkins of the
Shasta County Sheriff's office in which he reported he had met Gary Wells at the Harbor Bar in
Clear Lake a few days earlier, they had been drinking heavily, and Wells had told him he was going
to kill Jerry Stanley and Cindy Stanley, because Cindy had been his girlfriend and Jerry Stanley
had married her after knowing her only a few days. On August 4 defendant's mother, Mrs. Stanley,
rented a silver-gray Camaro for defendant at his request, because the other vehicles to which he
had access were known to law enforcement and he was unwilling to turn himself in on the parole
violation at that time. On the day of the shooting defendant was seen at the Island Park Cafe in
Lake County and, about 4 p.m. the same day, in nearby Williams in Colusa County.


After the shooting, witnesses near the site from which the shot was fired saw a man running past
their home, carrying a gun and wearing what appeared to be a jacket. He disappeared into the
darkness. Shortly after, they saw a car start to move, its lights and engine off. After the headlights
were turned on and the engine started, the car turned left onto Highway 20 east toward Lucerne
and the Harbor Bar. The murder weapon, a Browning rifle with a Redfield scope, subsequently
was found about 18 to 20 feet out in the lake off the Harbor Bar. The rifle had been purchased
by Edna Stanley.


About 10:50 or 10:55 p.m., a car traveling east on Highway 20 approached a police roadblock.
The car pulled to the side of the road for a second or two and then made a U-turn and proceeded
westbound in the *780  direction from which it had come. Police officers gave chase. They noticed
a cloud of dust floating across the highway from a private driveway, indicating someone had turned
up the driveway at a high speed. Following the trail, the officers found the Camaro abandoned
behind a residence where it had come to a skidding stop due to a log blocking the driveway.
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During the early morning hours of August 12, defendant broke into a mobilehome on the Spartan
Ranch, nine to ten miles from where the Camaro was abandoned. Later that day he walked to
Highway 20, where he hitched a ride with the Pauls, a couple returning from a camping trip in
Fort Bragg. The Pauls dropped defendant off in Anderson. The next day, after the Stanley house
was surrounded by police, defendant surrendered.


A search of the Camaro yielded, among other things, a loaded rifle, an empty rifle case, binoculars
out of their case, a corduroy jacket, a knit cap, a ski mask, and a spiral notebook containing a letter
in defendant's handwriting to his parole agent, John Ransom. Defendant's fingerprints were found
on the car trunk and the notebook. The dome light, intact and working when the car was rented,
had been removed from the ceiling of the car, thus preventing a light from going on when the car
door was opened. An excerpt from the letter to Ransom read in part as follows: “John, when you
read this I will be dead! Better this way as my life and everything I fought for has been destroyed.
My fight for my kids I can never win now.”


A search of defendant's room in the Stanley residence in Anderson yielded Winchester 30.06 150-
grain ammunition consistent with the spent cartridge in the chamber of the Browning rifle and
with the lead taken from Cindy's body, as well as a photograph of defendant holding the Browning
rifle. A spent 30.06 cartridge was found in the living room. The evidence also showed that the
Browning had been carried in the empty rifle case found in the Camaro.


While in custody, defendant, at his request, spoke with Sergeant Coulter. Defendant told Coulter
that the evening of the murder he was with two people named Gary and Linda, who were involved
in drug deals in Lake County. He went with them to the Harbor Bar, where he waited in the car
while they made some phone calls. He then drove them east on Highway 20. When they approached
the roadblock, Gary told defendant to turn around. As they got to the dirt driveway, Gary told him
to stop, whereupon Gary and Linda jumped out into the brush while defendant continued up the
driveway. At trial defendant admitted the entire story was a lie.


Defendant testified in his own defense. He denied killing Cindy. He stated he was on the telephone
talking to his mother at the time of the murder. Mrs. *781  Stanley corroborated his testimony.
Defendant's theory was that Cindy had been killed either by his brother, John Stanley, or by Gary
Wells or Mike Saylor, but most likely by Wells. Wells had introduced Cindy to defendant and
allegedly was jealous that Cindy had married him. Wells also supposedly was concerned about a
conversation overheard by Cindy that implicated John Stanley, Saylor and himself in a robbery
they had committed. Neither Wells nor Saylor had a verifiable alibi for the evening of the murder.


B. Penalty Phase
In the penalty phase the prosecution presented evidence of the circumstances surrounding
defendant's 1975 murder of his second wife, Kathleen (Kathy) Rhiley Stanley. The prosecution also
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presented evidence of uncharged offenses committed by defendant involving violence or threats
of violence. Finally, the prosecution presented evidence that, one day before he killed his wife
Cindy, defendant murdered Cheryl Renee Wright. In mitigation, defendant presented, inter alia,
testimony of his mother and other family members and certain mental evidence.


1. Conviction for 1975 Murder of Kathy Stanley
Jackie Foster, an eyewitness to Kathy Stanley's murder, testified that on January 14, 1975, she saw
defendant waiting near the office at his daughter Kristie's school. As Kathy Stanley drove up the
school driveway to let Kristie out, defendant jumped into the car on the passenger side. Foster
heard Kathy and defendant's two children scream and saw Kathy try to get out of the car. With
the two children between them, defendant grabbed Kathy underneath the neck and twice shot her.
Kathy fell out of the car, and defendant ran away with Kristie while his son J.J. tried to follow them.


Defendant's first wife, Linda Faith, testified he called her the day after Kathy's murder. He told her
he was going to pretend he was mentally ill, knew how to get away with that with the psychiatrist,
and would be out in two or three years. He also threatened to “take care of her” like he did Kathy.


Kathy's mother, Crystal Rhiley, testified Kathy and defendant had separated in October 1974 after
seven and a half years of marriage. At that time Kathy moved to Oakland for a few weeks, then
stayed with a friend in a trailer park in Vacaville, and finally moved to her mother's house. In
October 1974 defendant came to Crystal Rhiley's house looking for Kathy, and threatened to put
Kathy in a condition in which her mother would not recognize her unless Kathy returned a pickup
truck to him. *782


The transcript of defendant's testimony at his prior murder trial was read to the jury. Defendant in
that case testified as to his efforts to locate Kathy and their children. Kathy wrote to him, indicating
a possibility of getting back together. He testified if Kathy told him there was no chance of their
reconciling, he planned to kill himself in front of her. On the morning of the killing he drank
a tall can of beer and took three or four codeine pills. He went to his daughter's school with a
loaded gun in his pocket. He remembered getting in the car and Kathy screaming, but did not
remember shooting her. The next thing he recalled was being down the driveway with his daughter
and hearing his son calling to him.


2. Murder of Cheryl Renee Wright
The prosecution presented evidence showing defendant murdered Cheryl Renee Wright on August
10, 1980. Beverly Johnston, Wright's mother, testified she spoke with Wright at 6:30 p.m. that
day. Wright was then at her sister Rhonda's house in Sacramento. Rhonda testified Wright left to
return to her apartment in Redding around 7:15 or 7:30 p.m., dressed in a wine-colored strapless
jumpsuit in a flowered pattern. She had no more than $50 with her. Johnston attempted to reach







People v. Stanley, 10 Cal.4th 764 (1995)
897 P.2d 481, 42 Cal.Rptr.2d 543, 95 Daily Journal D.A.R. 9004


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 18


Wright in Redding at 10 p.m. Wright's boyfriend, Randy Orum, was waiting there for her. Wright
had called him at the apartment around 8 p.m. and again within the hour. Johnston called Wright's
apartment again around midnight and still later, at 2 a.m., and then called the highway patrol.


Around 9 p.m. two employees of a service station in Williams saw defendant drive into the station
in a light-colored Camaro. He was with a girl identified as Wright. She made several phone calls
and changed her clothes. Defendant discussed with the service station employees how to fix the
tire on her Vega. Defendant had previously been seen at the station driving a brown and tan pickup
truck with an Oakland Raiders sticker. Defendant and Wright discussed towing her car. He claimed
he had a friend about six miles out in the country who had a Vega, and that he could get two tires
and wheels so she could get her car fixed. The tow service operator had been in the area for 22 years
and knew almost everyone; according to him, no one in the area owned a Vega. When defendant
left the station, he drove toward the northbound I-5 ramp, which also led to Highway 20.


Wright's Vega, with a badly damaged rear tire and low left tire, was found north of Williams at
2:40 a.m. on August 11, 1980.


On August 17, 1980, Wright's body was found buried under gravel at an abandoned oil well on
Bear Valley Road off Highway 20. She had died as a *783  result of a head wound inflicted by
a .25-caliber bullet fired from a semiautomatic pistol. Death had occurred between two days and
two weeks earlier; the exact time of death could not be determined due to deterioration of the body.


Police collected samples of the gravel that covered the body and of the gravel that covered the
floorboards on the driver's side of the Camaro defendant was driving on August 10. John Rapp, a
geologist for the California Division of Mines and Geology and a specialist in rock identification,
examined the samples and concluded the gravel from the well site and the gravel from the Camaro
were virtually identical. He testified that kind of gravel was not indigenous to Colusa County,
being native only to Southern California. The gravel at the well site and in defendant's car matched
a kind of gravel dug in Bakersfield and delivered to the mine by Coastal Engineering Company
of Bakersfield in May 1979. Coastal Engineering Company had never delivered gravel from that
source anywhere else north of Sacramento.


During the search of Mrs. Stanley's house police found .25-caliber ammunition in the bedroom
defendant had used, as well as in the garage and master bedroom.


3. Other Uncharged Offenses Involving Violence or Threat of Violence
During the guilt phase the prosecution introduced evidence that on or about July 20, 1980,
defendant committed arson of Cindy's automobile. Defendant was not charged with arson, but
during the penalty phase the prosecutor argued it as a circumstance in aggravation, and the jury
was instructed on the elements of arson.
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P., Kathy's sister, testified defendant raped P. at gunpoint in the house he shared with Kathy in
spring 1974. He then watched P. while she bathed and told P. he would kill Kathy if she told anyone
what he had done. Later, defendant attempted to rape P. in her car. She managed to escape, naked
from the waist down. P. also testified regarding an earlier occasion when defendant had vandalized
her family's car.


James Rhiley, Kathy's father, testified that in the summer of 1969, after he ordered defendant off
his property, defendant threatened him with violence.


Linda Faith testified that in October or November of 1965 defendant fired a shotgun at a neighbor's
door in response to the neighbor's refusal to turn down his stereo. *784


Barbara Gwiazdon testified defendant called her in October 1969 and threatened bodily injury to
her family if they evicted his parents from their rental house. He warned her not to leave her house
alone or to leave her cars out.


Claudia Ameral testified that in the summer of 1970 she heard defendant threaten to kill his sister-
in-law. At that time Ms. Ameral and her husband owed defendant money. Defendant made a series
of telephone calls threatening them with physical violence, death and destruction of their house,
unless they paid the debt.


Everett Downing, a neighbor of defendant, testified that in the fall of 1971 defendant asked him
to come to his house to discuss some rubbish on defendant's lawn. When Downing knocked at
the door, defendant emerged, pulled off his shirt, and wanted to fight. He also threatened to burn
Downing's camper.


4. Mitigating Evidence
Defendant's mother testified about defendant's childhood, including the surgeries performed on his
deformed lip and nose and his commitment to the California Youth Authority. She also testified
about his love for his children and her love for him.


Judy Alleman, defendant's sister, Phillip Alleman, defendant's brother-in-law, and Todd, Kristie
and J.J., defendant's children, testified they loved defendant and he loved them.


It was stipulated that, if called to testify, Bobby Martinez, defendant's cellmate for 10 months in
the Lake County jail, and Tom Landrum, defendant's cellmate for several months, would testify
defendant was a pleasant companion and they considered him a friend.
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It was further stipulated that testimony given at defendant's 1975 trial by three psychiatrists and by
four Stanley family members could be read to the jury. Pursuant to the stipulation, the testimony of
Dr. Leoti Thompson, a psychiatrist who had interviewed defendant on four occasions, both before
and after Kathy Stanley's murder, was read to the jury. Dr. Thompson opined defendant might
have been unable to premeditate or deliberate due to his mental state at the time of the murder. Dr.
Thompson diagnosed defendant as a passive dependent individual suffering an anxiety reaction
with considerable underlying anger and depression.


The testimony of Dr. Martin Blinder was also read to the jury. Dr. Blinder testified to defendant's
dependency on his family. His longing for his family *785  after he and Kathy separated probably
caused internalized anger that deepened his depression and made him suicidal. Dr. Blinder did not
believe that on the morning of the crime defendant had the power to reason in a normal fashion,
although he acknowledged it was possible defendant had consciously intended to kill Kathy.


Forensic psychiatrist Dr. Charles Morris testified he was retained by the district attorney to
examine defendant only hours after the 1975 murder. He deliberately interviewed defendant
without knowing any details of the offense. He concluded defendant was sane, with no aberrations
in his ability to formulate plans and to put them in action. Dr. Morris diagnosed defendant as having
a dyssocial reaction and moderate reactive depression. In his opinion defendant was lying when
he said he had no memory of the actual shooting.


The testimony of defendant's sister, brother-in-law, mother, and older son was read into the record.
All described the extent of defendant's beer drinking; his mother additionally testified to his use
of prescription drugs (codeine, Percodan, and Valium).


Captain Wood, Butte County jail commander, testified he had contact with defendant on a regular
basis and considered him a model prisoner. On cross-examination he acknowledged defendant was
housed not with the general population, but in a single cell with a separate recreation area.


The last defense witness was Dr. David Axelrad, a psychiatrist. Dr. Axelrad interviewed defendant
and his family; read police, defense, and prosecution investigation reports, prison records, prior
psychiatric reports, and medical records; and reviewed the transcript of the 1975 murder trial. Dr.
Axelrad's testimony was illustrated by 121/2 hours of videotaped interviews he conducted with
defendant. During the course of the interviews Dr. Axelrad injected defendant with sodium amytal,
a substance that enhances a subject's willingness to talk (although not affecting the truthfulness of
what he says). Dr. Axelrad believed if defendant had been able to provide any further information
about Cindy's death, he would have done so under the influence of sodium amytal; as he did not,
Dr. Axelrad concluded defendant was not feigning mental illness. In Dr. Axelrad's opinion, at the
time of the capital crime defendant was suffering from five mental disorders that caused him not to
appreciate the criminality of his act: paranoid disorder, intermittent explosive disorder, borderline
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personality disorder, alcohol intoxication, and abuse of barbiturates and sedatives. Neurological
tests revealed no signs of organic brain damage. *786


II. Discussion


A. Guilt Phase


1. Suppression Issues
Before trial defendant filed a motion to suppress evidence seized from the Camaro and the Stanley
residence in Anderson, and from interception of his letters and conversations in the Shasta County
jail, among other items. After a lengthy hearing filling 3,500 pages of transcribed oral proceedings,
the trial court granted the motion in part and denied it in part. Defendant and the prosecution both
petitioned for writs of mandate. (§ 1538.5, subds. (i), (o).) The Court of Appeal consolidated the
proceedings for hearing and disposition. On August 14, 1981, the court, in an unpublished opinion,
granted in part and denied in part each petition. (Nos. 53398 and 53463.) On July 22, 1982, this
court denied defendant's petition for hearing.


a. Law of the Case
On appeal defendant raises the same search issues he raised unsuccessfully in his pretrial petition
for writ of mandate in the Court of Appeal. The issue before us is whether, as the Attorney General
contends, further review of the search issues is foreclosed by the doctrine of “law of the case.”


As reiterated in People v. Shuey (1975) 13 Cal.3d 835, 841 [120 Cal.Rptr. 83, 533 P.2d 211]
(Shuey): “ 'The doctrine of the law of the case is this: That where, upon an appeal, the [reviewing]
court, in deciding the appeal, states in its opinion a principle or rule of law necessary to the
decision, that principle or rule becomes the law of the case and must be adhered to throughout its
subsequent progress, both in the lower court and upon subsequent appeal, and, as here assumed, in
any subsequent suit for the same cause of action, and this although in its subsequent consideration
this court may be clearly of the opinion that the former decision is erroneous in that particular.'
” (1) The principle applies to criminal as well as civil matters (ibid.; see also People v. Medina
(1972) 6 Cal.3d 484, 492 [99 Cal.Rptr. 630, 492 P.2d 686]), and it applies to this court even though
the previous appeal was before a Court of Appeal (Searle v. Allstate Life Ins. Co. (1985) 38 Cal.3d
425, 434 [212 Cal.Rptr. 466, 696 P.2d 1308] (Searle)).


The principal reason for the doctrine is judicial economy. “Finality is attributed to an initial
appellate ruling so as to avoid the further reversal and proceedings on remand that would result
if the initial ruling were not adhered to in a later appellate proceeding.” ( *787 Searle, supra, 38
Cal.3d at p. 435.) Because the rule is merely one of procedure and does not go to the jurisdiction of
the court (People v. Medina, supra, 6 Cal.3d at p. 492; see Clemente v. State of California (1985)
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40 Cal.3d 202, 212 [219 Cal.Rptr. 445, 707 P.2d 818]), the doctrine will not be adhered to where its
application will result in an unjust decision, e.g., where there has been a “manifest misapplication
of existing principles resulting in substantial injustice” (Shuey, supra, 13 Cal.3d at p. 846), or the
controlling rules of law have been altered or clarified by a decision intervening between the first
and second appellate determinations (People v. Ramos (1984) 37 Cal.3d 136, 146 [207 Cal.Rptr.
800, 689 P.2d 430] (Ramos)). The unjust decision exception does not apply when there is a mere
disagreement with the prior appellate determination. (Shuey, supra, 13 Cal.3d at p. 846.)


Defendant argues that this court's constitutional duty to review all judgments of death to ensure
there has not been a miscarriage of justice (Cal. Const., art. VI, § 11; see § 1239, subd. (b))
precludes application of the law of the case doctrine to decisions of intermediate appellate courts.
(People v. Stanworth (1969) 71 Cal.2d 820, 832-833 [80 Cal.Rptr. 49, 457 P.2d 889] [holding a
defendant in a death penalty case cannot waive automatic appeal prescribed by § 1239, subd. (b)].)


We have previously resolved this question adversely to defendant's position. (People v. Keenan
(1988) 46 Cal.3d 478, 505-507 [250 Cal.Rptr. 550, 758 P.2d 1081]; People v. Ghent (1987) 43
Cal.3d 739, 758-760 [239 Cal.Rptr. 82, 739 P.2d 1250].)People v. Stanworth, supra, 71 Cal.2d
820, on which defendant relies, is distinguishable in that our focus there was on a death penalty
defendant's automatic right of review, not on which appellate court should provide the review. (See
Stanworth, supra, 71 Cal.2d at pp. 832-834.) Indeed, we have applied the doctrine of law of the
case in two death penalty cases not readily distinguishable from this one. (People v. Keenan, supra,
46 Cal.3d at pp. 505-507 [according law of the case effect to Court of Appeal decision denying
capital defendant's petition for mandate to compel discovery]; People v. Ghent, supra, 43 Cal.3d
at pp. 758-760 [according law of the case effect to Court of Appeal decision denying relief from
trial court's denial of motion to sever counts (§ 954)]; see also People v. Mattson (1990) 50 Cal.3d
826, 850, fn. 9 [268 Cal.Rptr. 802, 789 P.2d 983] [dictum].)


Consequently, that this is a capital case does not bar application of the law of the case doctrine
to the search issues. Absent a “manifest misapplication” of the law resulting in “substantial
injustice” (Shuey, supra, 13 Cal.3d at p. 846) or an intervening change in the law (Ramos, supra,
37 Cal.3d at p. 146), the Court of Appeal decision should stand as the law of the case. *788


b. Issues Decided
The Court of Appeal upheld the search of the Camaro and the search of the Stanley home, including
the parole search of Stanley's room. 4  The court also upheld the search of defendant's mother's
pickup, the interception of defendant's jailhouse mail and communications with visitors, and the
search and seizure pursuant to warrant of evidentiary samples from defendant's body, but no
evidence from these latter searches was admitted at trial. Finally, the court held invalid the June
1974 warrant search of defendant's home and pickup truck, during which police had seized (but
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later returned) the same Marlin .30-.30 rifle that was seized in the trunk of the Camaro and entered
into evidence as People's exhibit No. 28. Consequently, the jury was not permitted to know that
the rifle had been in defendant's possession six years earlier.


4 In connection with its decision, the Court of Appeal upheld the validity of the search warrants
used in the August 13 search of the Camaro by Lake County authorities, the August 20 search
of the Camaro by Colusa County authorities, and the August 21 search of the Stanley home.
With respect to the latter two warrants, the court did not rule on the merits but, rather, refused
to consider defendant's contentions because of his failure to provide any citation to the record
or to relevant authority. Defendant likewise fails in the instant appeal.


Defendant makes the same challenges to the approved searches as were disposed of by the Court
of Appeal. Therefore, unless the Court of Appeal opinion rests on a “manifest misapplication
of existing principles resulting in substantial injustice” (Shuey, supra, 13 Cal.3d at p. 846), or
there has been an intervening determination altering the controlling rules of law (Ramos, supra,
37 Cal.3d at p. 146), that court's decision should be law of the case. As noted above, our mere
disagreement, if any, with the Court of Appeal's determination is not of itself a sufficient basis for
finding the decision unjust. (Shuey, supra, 13 Cal.3d at p. 846.)


The Court of Appeal opinion does not disclose a “manifest misapplication of existing principles
resulting in substantial injustice” such as would justify reexamination of the issues decided. People
v. Scott (1976) 16 Cal.3d 242, 247 [128 Cal.Rptr. 39, 546 P.2d 327], cited by defendant, is
distinguishable. There the Court of Appeal purported to apply one of this court's decisions, but
in fact misunderstood and misapplied the case. Here the authorities relied on by the Court of
Appeal fully support its conclusions. Indeed, although defendant argues the court erred, he does
not attempt to bring any asserted error within the standard of “a manifest misapplication of existing
principles” (Shuey, supra, 13 Cal.3d at p. 846).


Defendant contends, however, that in upholding defendant's arrest at the Stanley home, the Court
of Appeal misread the record. In applying the *789  doctrine of inevitable discovery, the Court
of Appeal stated the trial court found that police would have looked for defendant at his mother's
house irrespective of the allegedly illegal prior search for him at his sister's house. According to
defendant, the trial court did not so find because the prosecution never asked it to.


Defendant's assertion is unsupported by the record. In upholding defendant's arrest, the trial court
first stated its belief the officers had properly come by the information that defendant was not at
his sister's house. Continuing, the court stated: “But even without that information, I would feel
that the other circumstances are intervening and independent. And the People don't have to rely
upon the search [of defendant's sister's residence] as being a basis for proceeding to the [Stanley]
residence.” (Italics added.)
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From this the Court of Appeal determined the trial court found “that regardless of the search
of Stanley's sister's home, the police independently would soon have sought Stanley where he
resided nearby with his mother and son.” The Court of Appeal's reading of the record is manifestly
reasonable; hence, defendant has failed to demonstrate any reason to justify excepting this part of
the court's decision from application of the law of the case doctrine.


c. Intervening Change in Law: Parole Search
At the time of the offense defendant was subject to a general parole search condition. 5  Concurrent
with the police search of the Stanley home, defendant's parole agent, John Ransom, conducted a
parole search of defendant's bedroom. In upholding the police search, the Court of Appeal, in an
alternative holding, relied on defendant's parole condition. (See, e.g., People v. Icenogle (1977)
71 Cal.App.3d 576, 585 [139 Cal.Rptr. 637] (Icenogle).) (2) Relying on this court's subsequent
decisions in People v. Burgener (1986) 41 Cal.3d 505, 528-529 [224 Cal.Rptr. 112, 714 P.2d
1251] (Burgener) and People v. Johnson (1988) 47 Cal.3d 576 [253 Cal.Rptr. 710, 764 P.2d 1087]
(Johnson), defendant argues the Court of Appeal erred.


5 Defendant had acceded to the condition that he and his residence and any property under his
control “may be searched without a warrant by any agent of the Department of Corrections
or any law enforcement officer.” (Italics added.)


Burgener, supra, and Johnson, supra, stand for the principle that a parole search is reasonable
under the Fourth Amendment “if there is a reasonable nexus (a direct and close relationship)
between the search and the parole process, and a reasonable suspicion, based on articulable facts,
that the parolee has violated the terms of his parole or engaged in criminal activity.” *790
(Johnson, supra, 47 Cal.3d at p. 594.) Neither police participation nor the fact the parolee is already
under arrest invalidates an otherwise proper parole supervision purpose. (Ibid.; see Burgener,
supra, 41 Cal.3d at p. 536.)


Defendant maintains that because his parole agent was operating independently of the police and
did not authorize their search, there was no requisite nexus between the police search and his parole
condition. Significantly, he does not argue that if agent Ransom had authorized the police search,
it would nevertheless have lacked a proper parole supervision purpose. Clearly, investigation of
defendant's involvement in a murder would have a parole supervision purpose. (Burgener, supra,
41 Cal.3d at p. 536; see also People v. Brown (1989) 213 Cal.App.3d 187, 192 [261 Cal.Rptr. 612].)


The question, then, is whether Burgener, supra, and Johnson, supra, should be applied
retroactively to invalidate the Court of Appeal's alternative parole-search theory, based on then-
valid law (Icenogle, supra, 71 Cal.App.3d at p. 585).Donaldson v. Superior Court (1983) 35 Cal.3d
24 [196 Cal.Rptr. 704, 672 P.2d 110] (Donaldson) dictates not. In Donaldson this court held that in
search and seizure cases a decision that represents a clear break with the past generally should not
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be given retroactive effect. The reason is that exclusion is neither necessary to ensure the reliability
of the factfinding process at trial, nor does it deter illegal police conduct; hence retroactivity serves
no justiciable purpose. (Id. at p. 39.)


Because the Court of Appeal correctly applied the law of parole searches as it then existed, we
shall not overturn its alternative holding on that point.


In summary, the Court of Appeal decision is the law of the case, and we decline to address
defendant's renewed Fourth Amendment arguments.


2. Failure to Hold Evidentiary Hearing on Transfer of Venue to Butte County
(3) Defendant contends his conviction and sentence must be reversed because the Lake County
Superior Court, having granted the motion for change of venue, abused its discretion in not holding
an evidentiary hearing to determine whether Butte County was an appropriate site for trial.


Defendant bases his argument on McGown v. Superior Court (1977) 75 Cal.App.3d 648 [142
Cal.Rptr. 262] (McGown). There the Court of Appeal construed rule 842 of the California Rules
of Court impliedly to require the court in which the action is pending to conduct an evidentiary
hearing before deciding where the cause should be transferred, while noting parties might *791
waive their right to present evidence on the issue. 6  (McGown, supra, 75 Cal.App.3d at p. 652.)
Because the transferring court in McGown had ordered the case transferred to Stanislaus County
without affording the defense an opportunity to show the existence of prejudicial publicity there,
the Court of Appeal issued a writ of mandate to compel the transferring court to hold a hearing to
determine whether the case should be transferred to Stanislaus County. (Id. at pp. 653-654.)


6 The rule provides as follows: “When the court in which the action is pending determines that
it should be transferred pursuant to Section 1033 or 1034 of the Penal Code, it shall advise
the Administrative Director of the Courts of the pending transfer. Upon being advised the
Director shall, in order to expedite judicial business and equalize the work of the judges,
suggest a court or courts that would not be unduly burdened by the trial of the case.
Thereafter, the court in which the case is pending shall transfer the case to a proper court as
it determines to be in the interest of justice.” (Cal. Rules of Court, rule 842.)


Defendant's contention fails at the threshold because the Lake County Superior Court did hold a
hearing before determining the suitability of Butte County for trial of the case. Before and after
granting the motion for change of venue, the court repeatedly indicated its awareness of the need
for a hearing. Before holding the hearing, the court solicited counsel's views as to the appropriate
county of transfer, and both sides named Butte County as their first preference. Counsel and the
court noted certain counties would be impracticable as sites for trial, e.g., Colusa, where the “I-5”
murder, one of the other crimes to be presented during the penalty phase, occurred; Contra Costa,
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where defendant had previously been convicted of murder; and several other Northern California
counties affected by defendant's criminal activities. After submitting the proposal for Butte County
to the Administrative Office of the Courts, as required by California Rules of Court, rule 842,
the court held a hearing, during which it confirmed that all counsel continued to favor Butte
County. The court offered counsel the opportunity to raise any other matter relevant to the venue
determination. Only then did the court determine the action should be transferred to Butte County.


Defendant contends these proceedings were insufficient and an evidentiary hearing was required.
The contention is meritless. All parties agreed there were no factual issues to be resolved before
determining the place to which the case would be transferred. Under these circumstances, it is
difficult to grasp the point of an evidentiary hearing. Defendant reminds us of the importance
of choosing a venue where a fair trial can be had and recites the factors courts must consider
in determining venue—the nature and gravity of the offense, the size of the community, the
status of the defendant, the popularity and prominence of the victim, and the nature and extent
of publicity. (See, e.g., People v. Proctor (1992) 4 Cal.4th 499, 523-528 [15 Cal.Rptr.2d 340,
842 P.2d 1100].) He fails, however, to show *792  the parties in this case did not consider those
factors. Accordingly, we conclude the court did not err in failing to hold an evidentiary hearing
to determine the suitability of Butte County as the trial venue. People v. Cooper (1991) 53 Cal.3d
771, 804 [281 Cal.Rptr. 90, 809 P.2d 865], cited by defendant, does not assist him, for it merely
holds (as relevant here) that the trial court, not the defendant, determines the trial venue.


Defendant's related claim—that his trial counsel was ineffective in not demanding an evidentiary
hearing to determine the proper transferee court—consequently must fail as well. He has not shown
that trial counsel's performance fell below the standard of reasonable professional competence or
that it is reasonably probable a determination more favorable to him would have resulted, in the
absence of counsel's asserted shortcomings. (Strickland v. Washington (1984) 466 U.S. 668, 687
[80 L.Ed.2d 674, 693, 104 S.Ct. 2052]; People v. Fauber (1992) 2 Cal.4th 792, 831 [9 Cal.Rptr.2d
24, 831 P.2d 249].) Nothing in the record suggests, contrary to trial counsel's expressed preference
for Butte County, that counsel possessed information indicating a need for an evidentiary hearing.
Our scrutiny of counsel's performance is deferential; we will not indulge in speculation that
trial counsel might have conducted further investigation that might have led to the discovery of
such information. (See Strickland v. Washington, supra, 466 U.S. at pp. 688-689 [80 L.Ed.2d at
pp. 693-694].) Furthermore, nothing in the record hints the choice of Butte County prejudiced
defendant. Indeed, in denying a defense motion to sequester the jury at the end of the guilt phase,
the trial court commented on the lack of media coverage of the trial in Butte County. Thus, we
find neither impropriety in the transfer to Butte County, nor ineffective assistance of counsel in
this connection.


3. Sufficiency of Evidence
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Defendant asserts the record contains insufficient evidence to support his conviction of murder
and the jury's findings on the special circumstance allegations. (4) On appeal we review the
whole record in the light most favorable to the judgment to determine whether it discloses
substantial evidence—that is, evidence that is reasonable, credible, and of solid value—from which
a reasonable trier of fact could find the defendant guilty beyond a reasonable doubt. (People v.
Johnson (1980) 26 Cal.3d 557, 578 [162 Cal.Rptr. 431, 606 P.2d 738, 16 A.L.R.4th 1255]; see also
Jackson v. Virginia (1979) 443 U.S. 307, 317-320 [61 L.Ed.2d 560, 572-574, 99 S.Ct. 2781].) The
standard of review is the same in cases in which the People rely mainly on circumstantial evidence.
(People v. Bean (1988) 46 Cal.3d 919, 932 [251 Cal.Rptr. 461, 760 P.2d 996].) “Although it is the
duty of the jury to acquit a defendant if it finds that circumstantial evidence is susceptible of *793
two interpretations, one of which suggests guilt and the other innocence [citations], it is the jury,
not the appellate court which must be convinced of the defendant's guilt beyond a reasonable doubt.
' ”If the circumstances reasonably justify the trier of fact's findings, the opinion of the reviewing
court that the circumstances might also reasonably be reconciled with a contrary finding does not
warrant a reversal of the judgment. “ ' [Citations.]” (Id. at pp. 932-933.) “ 'Circumstantial evidence
may be sufficient to connect a defendant with the crime and to prove his guilt beyond a reasonable
doubt.' ” (Id. at p. 933, quoting People v. Pierce (1979) 24 Cal.3d 199, 210 [155 Cal.Rptr. 657,
595 P.2d 91].)


Defendant does not specify how the evidence fails to support the verdict. Instead, he merely refers
us to the statement of facts contained in his opening brief, apparently assuming this court will
construct a theory supportive of his innocence and inconsistent with the prosecution's version of
the evidence. That is not our role. (5) “[E]very brief should contain a legal argument with citation
of authorities on the points made. If none is furnished on a particular point, the court may treat it as
waived, and pass it without consideration. [Citations.]” (9 Witkin, Cal. Procedure, (3d ed. 1985)
Appeal, § 479, p. 469; see also People v. Ashmus (1991) 54 Cal.3d 932, 985, fn. 15 [2 Cal.Rptr.2d
112, 820 P.2d 214]; Duncan v. Ramish (1904) 142 Cal. 686, 689-690 [76 P. 661].) This principle
is especially true when an appellant makes a general assertion, unsupported by specific argument,
regarding insufficiency of evidence. (9 Witkin, Cal. Procedure, supra, Appeal, § 479, p. 469.)


(6) Nonetheless, we have reviewed the record in light of the standard of review enunciated
in the authorities discussed above and find it amply supports the judgment. 7  The evidence
indicated defendant possessed the weapon and ammunition used to kill Cindy. Defendant earlier
had committed felony offenses against her, for which she had brought a criminal complaint against
him. He also had burned down her house and torched her car. Following the murder he fled from a
police roadblock. After his arrest he made false statements to account for his whereabouts on the
night of the crime. These and numerous other facts presented into evidence warranted the jury in
finding defendant guilty of murder and the special circumstances true.
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7 We have considered and decline the People's request to strike defendant's sufficiency-of-
evidence argument.


4. Claims of Instructional Error


a. First Degree Murder by Lying in Wait
The jury was instructed on the alternative first degree murder theories of murder by premeditation
and deliberation and murder by lying in wait. In *794  connection with lying in wait, the court
instructed the jury, in part, “The term, quote, 'lying in wait,' end quote, is defined as waiting
and watching for an opportune time to act, together with concealment by ambush or by some
other secret design to take the other person by surprise. [¶] The lying in wait need not continue
for any particular time, provided that its duration is such as to show a state of mind equivalent
to premeditation or deliberation.” (Italics added.) Defendant argues that either deliberation is an
element of first degree murder perpetrated by lying in wait, in which case the jury was wrongly
instructed, or, if deliberation is not an element, conviction of first degree murder by lying in wait
is a denial of a defendant's constitutional rights.


(7) The court did not err in instructing the jury in the disjunctive that the duration of the lying
in wait must show either premeditation or deliberation. As we held in People v. Ruiz (1988) 44
Cal.3d 589, 614-615 [244 Cal.Rptr. 200, 749 P.2d 854], the instruction's disjunctive phraseology
is neither inappropriate nor misleading. (See also People v. Hardy (1992) 2 Cal.4th 86, 162-163
[5 Cal.Rptr.2d 796, 825 P.2d 781].)


Defendant maintains, however, that in classifying nondeliberating murderers the same as those
who deliberate their killings, the Legislature has created a “suspect class” that affects a
fundamental liberty interest, thus placing on the People the burden to establish a “compelling
interest” and demonstrate that the distinctions are necessary to further that purpose. (People v.
Olivas (1976) 17 Cal.3d 236, 251 [131 Cal.Rptr. 55, 551 P.2d 375].)


Defendant's premise the Legislature has created a suspect class is mistaken. 8  To prove first degree
murder of any kind, the prosecution must first establish a murder within section 187—that is,
an unlawful killing with malice aforethought. (People v. Dillon (1983) 34 Cal.3d 441, 465 [194
Cal.Rptr. 390, 668 P.2d 697]; People v. Mattison (1971) 4 Cal.3d 177, 182-183 [93 Cal.Rptr. 185,
481 P.2d 193]; People v. Hyde (1985) 166 Cal.App.3d 463, 475 [212 Cal.Rptr. 440].) Thereafter,
pursuant to section 189, the prosecution must prove the murder was perpetrated by one of the
specified statutory means, including lying in wait, or “by any other kind of willful, deliberate, and
premeditated killing, ...” (Italics added.) 9  Lying in wait is the functional equivalent of proof of
premeditation, deliberation, and *795  intent to kill. (People v. Hardy, supra, 2 Cal.4th at p. 162.)
Consequently, treating the two kinds of murder the same is not a violation of equal protection.
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8 We note that in equal protection analysis, “suspect classes” are not legislatively created, but,
rather, are constitutionally determined.


9 At the time relevant to this case, section 189 provided in pertinent part: “All murder which
is perpetrated by means of a destructive device or explosive, knowing use of ammunition
designed primarily to penetrate metal or armor, poison, lying in wait, torture, or by any other
kind of willful, deliberate, and premeditated killing, or which is committed in the perpetration
of, or attempt to perpetrate, arson, rape, robbery, burglary, mayhem, or any act punishable
under Section 288, is a murder of the first degree; and all other kinds of murders are of the
second degree.”


Citing Enmund v. Florida (1982) 458 U.S. 782 [73 L.Ed.2d 1140, 102 S.Ct. 3368], defendant
argues that classifying murder by lying in wait as first degree murder violates the Eighth
Amendment proscription against cruel and unusual punishment, because the penalties for first
degree murder (25 years to life and, if special circumstances are alleged, exposure to capital
punishment) are disproportionate to the culpability of a murderer who does not deliberate on the
offense.


In Enmund the high court held that the death penalty, imposed under the state felony-murder
rule, was disproportionate punishment for a robber who did not himself kill, attempt to kill, or
intend that a killing take place or that lethal force would be employed. (458 U.S. at p. 797 [73
L.Ed.2d at pp. 1151-1152].) More recently, in Tison v. Arizona (1987) 481 U.S. 137, 158 [95
L.Ed.2d 127, 145, 107 S.Ct. 1676], the court held “major participation in the felony committed,
combined with reckless indifference to human life, is sufficient to satisfy the Enmund culpability
requirement.” (Fn. omitted.) In light of these pronouncements, defendant cannot prevail in his
argument that his conviction for first degree murder violates the Eighth Amendment. “Murder
committed by lying in wait has been 'anciently regarded ... as a particularly heinous and repugnant
crime.' [Citation.]” (People v. Edelbacher (1989) 47 Cal.3d 983, 1023 [254 Cal.Rptr. 586, 766 P.2d
1].) The moral culpability of the offender who murders by lying in wait justifies fixing the murder
in the first degree. (People v. Wolff (1964) 61 Cal.2d 795, 820 [40 Cal.Rptr. 271, 394 P.2d 959];
see also People v. Morales (1989) 48 Cal.3d 527, 558 [257 Cal.Rptr. 64, 770 P.2d 244].)


Finally, defendant asserts that if deliberation need not be proved, virtually any premeditated murder
can satisfy the requirements of lying in wait and thus be murder in the first degree. He maintains
that once the prosecution has proved premeditation, it has, by the same facts, in effect proved
lying in wait. This contention is meritless. “Premeditated” simply means “ 'considered beforehand.'
” (People v. Perez (1992) 2 Cal.4th 1117, 1123 [9 Cal.Rptr.2d 577, 831 P.2d 1159].) For lying in
wait, by contrast, the prosecution must prove the elements of concealment of purpose together
with “a substantial period of watching and waiting for an opportune time to act, and ... immediately
thereafter, a surprise attack on an unsuspecting victim from a position of advantage.” ( *796 People
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v. Morales, supra, 48 Cal.3d at p. 557 [lying-in-wait special circumstance].) These circumstances,
taken together, present “a factual matrix ... distinct from 'ordinary' premeditated murder ....” (Ibid.)


b. Instructions on Express Malice
(8) The trial court instructed the jury that “the crime of murder is the unlawful killing of a human
being with malice aforethought.” Pursuant to former CALJIC No. 8.11, the court then instructed as
follows: “Malice may be either express[] or implied. Malice is express[] when there is manifested
an intention unlawfully to kill a human being. [¶] Malice is implied when the killing results from
an intentional act involving a high degree of probability that it will result in death, which act is
done for a base antisocial purpose and with a wanton disregard for human life. [¶] The mental
state constituting that malice aforethought does not necessarily require any ill will or hatred of the
person killed. 'Aforethought' does not imply deliberation or the elapse [sic] of considerable time.
It only means that the mental state must precede rather than follow the act.” (Italics added.)


Citing People v. Conley (1966) 64 Cal.2d 310, 320 [49 Cal.Rptr. 815, 411 P.2d 911], defendant
asserts the foregoing instruction erroneously informed the jury they must find express malice if
they found intent to kill, thereby creating a mandatory presumption in violation of In re Winship
(1970) 397 U.S. 358 [25 L.Ed.2d 368, 90 S.Ct. 1068]. (See, e.g., Francis v. Franklin (1985) 471
U.S. 307 [85 L.Ed.2d 344, 105 S.Ct. 1965]; Sandstrom v. Montana (1979) 442 U.S. 510 [61
L.Ed.2d 39, 99 S.Ct. 2450].)


Conley is inapposite. There the trial court, in instructing the jury on the elements of murder,
instructed on intention, deliberation and premeditation, but omitted any reference to malice.
Defendant's defense was diminished capacity. Observing that the mental state of specific intent to
kill was not necessarily the same as malice aforethought (64 Cal.2d at p. 320), the court held the
instructional omission removed from the jury the issue of defendant's capacity to harbor malice
(id. at p. 323). Here, by contrast, the jury was fully instructed on malice.


Nor did the instruction erroneously equate malice with intent. When these offenses occurred, “[a]n
awareness of the obligation to act within the general body of laws regulating society ... [was]
included in the statutory definition of implied malice in terms of an abandoned and malignant heart
and in the definition of express malice as the deliberate intention unlawfully to take life.” (People
v. Conley, supra, 64 Cal.2d at p. 322, italics added; see also *797 People v. Polley (1983) 147
Cal.App.3d 1088, 1092 [195 Cal.Rptr. 496].) 10  Although an amplifying instruction may have been
required if defendant had relied on a diminished capacity defense (People v. Fusselman (1975) 46
Cal.App.3d 289, 300-301 [120 Cal.Rptr. 282]; see generally, People v. Flannel (1979) 25 Cal.3d
668, 684 [160 Cal.Rptr. 84, 603 P.2d 1]), defendant's defense of alibi was totally inconsistent with
diminished capacity. In the circumstances, the court's instructions were sufficient. (See People v.
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Sedeno (1974) 10 Cal.3d 703, 716-717 [112 Cal.Rptr. 1, 518 P.2d 913]; cf. People v. James (1987)
196 Cal.App.3d 272, 289-291 [241 Cal.Rptr. 691].)


10 The offenses in this case occurred before the 1981 amendment to section 22 and the
enactment of sections 28 and 29. (See generally, In re Christian S. (1994) 7 Cal.4th 768,
775 [30 Cal.Rptr.2d 33, 872 P.2d 574]; People v. Saille (1991) 54 Cal.3d 1103, 1111-1117
[2 Cal.Rptr.2d 364, 820 P.2d 588].)


c. Instruction on Reasonable Doubt
Citing Cage v. Louisiana (1990) 498 U.S. 39 [112 L.Ed.2d 339, 111 S.Ct. 328], defendant contends
the use of CALJIC No. 2.90 11  denied him due process of law because the standard instruction
impermissibly lightened the prosecution's burden to prove his guilt beyond a reasonable doubt. (9)
Specifically, he criticizes the instruction for employing the term “moral certainty,” urging it suffers
from vagueness and improperly introduces subjective moral and ethical considerations in place
of the objective evidentiary concerns on which the law requires the jury to focus. Recently the
United States Supreme Court upheld the constitutionality of the instruction. (Victor v. Nebraska
(1994) 511 U.S. ___ [127 L.Ed.2d 583, 114 S.Ct. 1239], affirming People v. Sandoval (1992)
4 Cal.4th 155 [14 Cal.Rptr.2d 342, 841 P.2d 862].) Although several justices criticized the term
“moral certainty,” its use in the reasonable doubt instruction does not constitute error. (See 511
U.S. at p. ___ [127 L.Ed.2d at pp. 595-596 (maj. opn. by O'Connor, J.); id. at p. ___ [127 L.Ed.2d
at p. 601] (conc. opn. of Kennedy, J.); id. at p. ___ [127 L.Ed.2d at pp. 601-604] (conc. opn. of
Ginsburg, J.); see also People v. Freeman (1994) 8 Cal.4th 450, 503-504 [34 Cal.Rptr.2d 558, 882
P.2d 249] [holding CALJIC No. 2.90 constitutional].)


5. Denial of Representative and Impartial Jury
Defendant contends the exclusion of some potential jurors for cause in accord with
*798 Witherspoon v. Illinois (1968) 391 U.S. 510 [20 L.Ed.2d 776, 88 S.Ct. 1770] (jurors
unalterably opposed to the death penalty) denied him his federal and state constitutional rights
to an impartial and representative jury. (U.S. Const., 6th Amend.; Cal. Const., art. I, § 16.) The
United States Supreme Court has rejected these contentions (Lockhart v. McCree (1986) 476 U.S.
162 [90 L.Ed.2d 137, 106 S.Ct. 1758]), as have we (People v. Babbitt (1988) 45 Cal.3d 660, 679
[248 Cal.Rptr. 69, 755 P.2d 253]).


B. Special Circumstance Issues


1. Denial of Severance
(10) Defendant maintains the trial court erred in denying his motion to sever trial of the witness-
murder special circumstance from the guilt phase and to try it with the prior murder allegation
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already severed. He argues the court's ruling deprived him of the opportunity to present the defense
that he killed his wife for a reason other than prevention of her testimony (e.g., “love”), because
such a defense would have required him to admit he killed her. Defendant asks this court to rule
that when a special circumstance allegation goes to the motive of the charged killing, the defendant
is entitled to severance of the allegation.


We decline to adopt the rule defendant suggests. First, in this case defendant did not base his
severance motion on the grounds he now advances. Rather, he sought severance to prevent the
introduction of evidence concerning the nature of the charges brought by Cindy against him
and witnessed by her (rape, forcible oral copulation, corporal punishment) and other prejudicial
evidence related to those charges. Before ruling on the severance motion, the court suggested the
jury could be informed, through stipulation, that Cindy had charged three felony counts against
defendant. The prosecutor agreed to so limit the People's evidence. Then, after weighing probative
value and other factors under Evidence Code section 352, the trial court denied the motion for
severance. At no time did the defense suggest severance was necessary to permit defendant to
present the inconsistent defenses of alibi to the murder charge and of “I killed her for love, not
because she was a witness” to the special circumstance allegation.


Second, section 190.1 provides for a unitary trial of the guilt and special circumstance issues,
except as therein provided. 12  Although more than half of the statutory special circumstances
involve motive ( *799 § 190.2, subd. (a)(1), (5), (7), (8), (10), (11), (12), (13), (16)), the statute
does not except those circumstances from trial at the same time as trial of the issue of guilt. In
People v. Bigelow (1984) 37 Cal.3d 731 [209 Cal.Rptr. 328, 691 P.2d 994, 64 A.L.R.4th 723],
this court suggested there should be an exception to the simultaneous proceeding called for by
section 190.1 when evidence relevant only to a special circumstance “is highly prejudicial,” in
which case “the court should exclude it at the guilt trial and conduct a separate trial of the special
circumstance allegations.” (37 Cal.3d at p. 748, fn. omitted.) Barring such “highly prejudicial”
evidence, a unitary trial is the rule and severance the exception, to be granted only when the jury's
ability to render a fair and impartial verdict on the special circumstances would otherwise be
impaired. (People v. Fierro (1991) 1 Cal.4th 173, 229 [3 Cal.Rptr.2d 426, 821 P.2d 1302].)


12 Section 190.1 provides in pertinent part: “A case in which the death penalty may be imposed
pursuant to this chapter shall be tried in separate phases as follows: [¶] (a) The question of
the defendant's guilt shall be first determined. If the trier of fact finds the defendant guilty of
first degree murder, it shall at the same time determine the truth of all special circumstances
charged as enumerated in Section 190.2 except for a special circumstance charged pursuant
to paragraph (2) of subdivision (a) of Section 190.2 where it is alleged that the defendant
had been convicted in a prior proceeding of the offense of murder in the first or second
degree.” (Italics added.)
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In the instant case, the allegedly prejudicial evidence of the nature of defendant's charged crimes
against Cindy was excluded by stipulation of the parties. The remaining evidence was admissible
as relevant to defendant's motive. (Cf. People v. Edelbacher, supra, 47 Cal.3d at p. 1028.) Denial
of defendant's severance motion was not an abuse of discretion.


2. Inconsistent Instructions
Pursuant to CALJIC No. 2.51, the court instructed the jury that “[m]otive is not an element of the
crime charged and need not be shown.” Pursuant to CALJIC No. 8.81.10, the court also instructed
the jury that in determining the truth of the witness-murder special circumstance, they had to
determine whether the victim was killed for the purpose of preventing her testimony. Defendant
argues that because motive and purpose are synonymous, the two instructions were inconsistent
and may have misled the jury to defendant's prejudice.


We rejected a similar contention in People v. Edelbacher, supra, 47 Cal.3d at page 1027. As
there stated, “The 'crime charged' was murder and any reasonable juror would have understood
the instruction as referring to this substantive offense only and not to any special circumstance
allegation.” (Ibid.; accord, People v. Noguera (1992) 4 Cal.4th 599, 637 [15 Cal.Rptr.2d 400, 842
P.2d 1160].)


3. Dominant Purpose of the Killing
Pursuant to the standard instructions, the court instructed the jury that to find the witness-murder
special circumstance true, they must find, inter alia, *800  that “the witness was intentionally
killed for the purpose of preventing her testimony in a criminal proceeding ....” (CALJIC No.
8.81.10.) (11) Defendant contends the court erred in failing to instruct the jury sua sponte that to
find the special circumstance true, they must find the predominant purpose of the murder was to
prevent the victim's testimony. He maintains that if he would have killed Cindy in any event for
other reasons, application of the witness-murder special circumstance to impose the death penalty
fails to serve the dual goals of retribution and deterrence, in violation of his right to due process
and freedom from cruel and/or unusual punishment. (See People v. Rodriguez (1986) 42 Cal.3d
730, 781-782 [230 Cal.Rptr. 667, 726 P.2d 113].)


Defendant's argument is specious. The trial court correctly instructed the jury in the language of
the statute. More is not required. A defendant who kills his victim in furtherance of more than
one purpose is not thereby less culpable than one whose crime has a single purpose. So long as
one purpose of a defendant was to prevent the victim from testifying against him, the electorate
could reasonably conclude that sentencing him to death would fulfill the dual social purposes of
retribution for his deed and deterrence of others. Moreover, a contrary rule would unjustifiably
reward defendant for having a criminal ambition greater than one whose killing is motivated only
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by the desire to eliminate a witness. (People v. Sanders (1990) 51 Cal.3d 471, 519 [273 Cal.Rptr.
537, 797 P.2d 561].)


Riley v. State (Fla. 1978) 366 So.2d 19 and other Florida cases relied on by defendant are
inapposite. In Florida there is no special circumstance directed at murder for the purpose of
preventing testimony. One aggravating circumstance, however, that can render a murderer eligible
for the death penalty is that the murder was committed “for the purpose of avoiding or preventing
a lawful arrest.” (See Fla. Stat. Ann. § 921.141.) The Florida Supreme Court found that this
circumstance, although concerned primarily with the killing of law enforcement officers, could
also validly be applied when the victim was not a law enforcement officer. However, because
its application to civilians would invariably arise during the defendant's commission of another
felony, to avoid overlap in that instance with Florida's felony-murder aggravating circumstance,
the court held “the mere fact of a death is not enough to invoke this factor when the victim is
not a law enforcement officer. Proof of the requisite intent to avoid arrest and detection must be
very strong in these cases.” (366 So.2d at p. 22.) Thus, in Menendez v. State (Fla. 1979) 368 So.2d
1278, 1282, involving a store owner killed during a robbery, the court held that for the aggravating
circumstance to apply, it must clearly be shown “the dominant or only motive” for the murder
was the elimination of witnesses. (Accord, *801 Herzog v. State (Fla. 1983) 439 So.2d 1372,
1378-1379 [no evidence of previous crime to which victim was a witness].)


Like Florida, this court also has determined that it is appropriate to construe special circumstances
in such a way as to minimize the application of multiple special circumstances arising out of
the same conduct. (People v. Bigelow, supra, 37 Cal.3d at p. 751.) Unlike Florida, however, the
California witness-murder special circumstance expressly excludes a killing committed during the
commission of the crime to which the victim was a witness. (§ 190.2, subd. (a)(10); see People v.
Garrison (1989) 47 Cal.3d 746, 792 [254 Cal.Rptr. 257, 765 P.2d 419]; People v. Silva (1988) 45
Cal.3d 604, 631 [247 Cal.Rptr. 573, 754 P.2d 1070].) Hence, the reason for Florida's “dominant
purpose” rule does not exist. When the reason fails, so should the rule. (See Civ. Code, § 3510.)


The elements of the witness-killing special circumstance are: “(1) a victim who has witnessed
a crime prior to, and separate from, the killing; (2) the killing was intentional; and (3) the
purpose of the killing was to prevent the victim from testifying about the crime he or she had
witnessed.” (People v. Garrison, supra, 47 Cal.3d at p. 792.) If the defendant intentionally kills a
would-be witness for the purpose of preventing the victim from testifying in a criminal proceeding,
it is not a defense to the special circumstance allegation that he had another purpose as well.
(People v. Sanders, supra, 51 Cal.3d at p. 519.)


C. Competency Trial


1. Background
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During the penalty phase of trial, after the prosecution had presented its case and in the course of
the defense case, the trial court suspended proceedings under section 1368, subdivision (b) 13  and
ordered a trial on the issue of defendant's present mental competence, pursuant to section 1369. 14


13 Section 1368, subdivision (b) provides in relevant part: “If counsel informs the court that
he believes the defendant is or may be mentally incompetent, the court shall order that the
question of the defendant's mental competence is to be determined in a hearing which is held
pursuant to Section[] ... 1369.”


14 Section 1369 provides for the appointment of one or two psychiatrists or psychologists to
examine the defendant and sets forth the order of proceedings at the trial of the issue of
the defendant's mental competence. The section concludes: “It shall be presumed that the
defendant is mentally competent unless it is proved by a preponderance of the evidence
that the defendant is mentally incompetent. The verdict of the jury [in a jury trial] shall be
unanimous.” (Id., subd. (f).)


The issue of defendant's possible incompetency arose when defendant refused to waive his
attorney-client, psychotherapist-patient and Fifth *802  Amendment privileges to allow the
testimony of Dr. David Axelrad and the admission into evidence of 121/2 hours of videotaped
hypnotic and narcohypnotic interviews conducted by Axelrad.


Defendant's counsel decided belatedly to use this evidence, originally believing they would not,
with cocounsel Petersen and defendant having favored using it and counsel Neill having taken a
contrary position. On the sixth day of the prosecution's penalty case, both counsel concluded the
evidence was critical to defendant's case in mitigation. Defendant had expressed his preference for
life over death. In light of the overwhelming aggravating evidence against defendant, both defense
attorneys believed the testimony would provide his only chance for leniency, as the tapes would
permit the jury to see him talk openly and with feeling about many subjects, and to appreciate the
relationship between his lifetime of rejection and his resultant violence.


Defendant gave various reasons for his refusal to waive the privileges, both personally to the court
and through his attorneys. These included that he had originally assumed that Dr. Axelrad would
testify concerning his drug and alcohol use, but not under the assumption he was guilty or had
mental problems consistent with guilt. Defendant did not want his mental problems and his adverse
comments about his mother and other relatives to become part of the public record for his children
to see. He was also concerned certain incidents discussed in the tapes would have an adverse effect
on the jury and would incriminate him in other matters. The adverse information included acts of
violence against his parents (stabbing his father and attempting to choke his mother), the rape of
Cindy, and the mysterious disappearance of his third wife, Diana Lynn. 15  Defense counsel told the
court defendant had expressed less rational concerns to them. These included retaliation against
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his attorneys for calling his mother as a witness in the penalty trial, not wanting to be present
in court while the tapes were played because he was self-conscious, wanting the proceedings to
be over so he could visit with his older son before he left for college, and retaliation against his
attorneys for their failure to intervene in his custody battle for his two younger children, who were
with their maternal grandparents.


15 Diana Lynn was defendant's third wife. Her whereabouts apparently have never been
established. Linda Faith was defendant's first wife. Kathy Rhiley, the victim of defendant's
prior second degree murder conviction, was defendant's second wife. Cindy Rogers, the
victim in the instant case, evidently was defendant's fourth wife.


On August 18, 1983, defense counsel for the first time informed the court they thought defendant
might be mentally incompetent to rationally assist *803  counsel as provided in section 1367. 16


(Only three days before, counsel had informed the court that, although defendant was not
cooperating with them in relation to the presentation of Dr. Axelrad's testimony, they agreed
he had the capacity to cooperate and was not “1368.”) On August 26, 1983, after hearing the
in camera testimony of Dr. Axelrad, the court found a prima facie case had been established
that defendant was incompetent. The court ordered proceedings suspended for a section 1368
competency hearing.


16 As relevant at the time of trial, section 1367 provided in part as follows: “A person cannot
be tried or adjudged to punishment while such person is mentally incompetent. A defendant
is mentally incompetent for purposes of this chapter if, as a result of mental disorder or
developmental disability, the defendant is unable to understand the nature of the criminal
proceedings or to assist counsel in the conduct of a defense in a rational manner.” Section
1367 was subsequently amended in ways not significant for this case. (See Stats. 1992, ch.
722, § 10.)


At the commencement of the competency proceedings, the court appointed two psychiatrists to
examine defendant. Thereafter, pursuant to defendant's objections to the appointed psychiatrists,
the court vacated its prior appointments and permitted the prosecution and defense each to
nominate a psychiatrist. After defendant initially objected to the competency hearing but thereafter
withdrew his objection, the trial court asked whether he wished the court to appoint an attorney
to represent him, either in conjunction with his present counsel or without his present counsel.
Defendant stated he wished the court to appoint counsel to serve with his present counsel. The
trial court, without objection, thereupon appointed Attorney Blake to serve in connection with the
competency proceedings, in addition to defendant's other counsel.


The competency trial was by jury. Evidence was presented in three phases. In the first phase,
defense counsel Petersen presented evidence of defendant's incompetence. Cocounsel Neill and
Dr. Axelrad testified and the videotapes of defendant's interview with Axelrad were played for the
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jury. In the second phase, Attorney Blake presented evidence of defendant's competence. He called
two witnesses, jailer Randy Smith and defendant's former cellmate Bobby Martinez. In the third
phase, the prosecution presented the testimony of the two court-appointed psychiatrists selected
by the opposing parties and the testimony of the captain in charge of the Butte County jail. The
jury found defendant competent. The penalty trial thereupon resumed.


2. Appointment of Third Attorney
(12a) Defendant maintains the court erred in appointing a third attorney, Mr. Blake, to represent
defendant's view he was in fact competent. He *804  argues the court thereby created a team of
two conflicting lawyers to represent him at the same time, in violation of his due process right
to effective representation and his right to equal protection of the laws. According to defendant,
the court should have either declared a conflict and substituted a new attorney to represent
defendant or recognized there was no true conflict and left defendant's representation entirely to
his defense attorneys. In addition, he contends both counsel rendered ineffective assistance during
the competency proceedings.


Observing that defendant ultimately allowed his attorneys to present Dr. Axelrad's testimony and
to show the videotapes at the penalty trial, the Attorney General contends that all issues related to
defendant's competency trial are moot. Distinguishing Pate v. Robinson (1966) 383 U.S. 375 [15
L.Ed.2d 815, 86 S.Ct. 836] and People v. Pennington (1967) 66 Cal.2d 508 [58 Cal.Rptr. 374, 426
P.2d 942], which found denial of a defendant's right to a competency hearing prejudicial per se, the
Attorney General observes that here, unlike in Pate, supra, and Pennington, supra, (1) defendant
was granted a full hearing (filling 11 volumes of transcript, most of it in support of defendant's
incompetency), and (2) once defendant agreed to cooperate with counsel in admitting the evidence,
the sole basis for the competency hearing disappeared. The Attorney General reasons any error in
conducting the proceedings was therefore harmless beyond a reasonable doubt.


Although the Attorney General's mootness argument is not without some force, we do not rest
our decision on that basis. (Cf. People v. Pennington, supra, 66 Cal.2d at p. 52l [error in denying
competency hearing not curable by retrospective determination of defendant's mental competence
during trial]; see also People v. Hale (1988) 44 Cal.3d 531, 541 [244 Cal.Rptr. 114, 749 P.2d 769].)
Rather, we reject defendant's argument the court's options were limited to the stated choices.


(13) Once the accused has come forward with substantial evidence of incompetence, due process
requires a full competency hearing be held. (Pate v. Robinson, supra, 383 U.S. at p. 377 [15 L.Ed.2d
at pp. 817-818]; accord, People v. Pennington, supra, 66 Cal.2d 508, 516-518.) Because in that
circumstance there has been a prima facie showing of incompetence, the attorney representing the
defendant is required to “advocate the position counsel perceives to be in the client's best interests
even when that interest conflicts with the client's stated position.” (Shephard v. Superior Court
(1986) 180 Cal.App.3d 23, 28 [225 Cal.Rptr. 328] (Shephard); see also People v. Hill (1967) 67
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Cal.2d 105, 115, fn. 4 [60 Cal.Rptr. 234, 429 P.2d 586].) Thus, when counsel believes his client may
be incompetent, and the trial court, pursuant to section 1368, has declared a doubt of defendant's
*805  competence, defendant is not deprived of effective assistance if defense counsel overrides
defendant's desire to present only evidence and argument of competence. (Shephard, supra, 180
Cal.App.3d at p. 29;People v. Bolden (1979) 99 Cal.App.3d 375, 379-380 [160 Cal.Rptr. 268]
(Bolden); see also People v. Masterson (1994) 8 Cal.4th 965 [35 Cal.Rptr.2d 679, 884 P.2d 136].)


In Shephard, supra, the Court of Appeal held the trial court erred in relieving defense counsel and
appointing private counsel to represent defendant at the competency hearing because defendant
had indicated he wished to be found competent. Rather, the court approved the procedure in
Bolden, supra, 99 Cal.App.3d 375, where counsel allowed defendant to testify as to his own present
competence, then presented evidence of incompetence. (Shephard, supra, 180 Cal.App.3d at pp.
28-29.) “Allowing a defendant to compel his counsel to argue competency (and suppress contrary
evidence) would ... be increasing the danger of a prima facie incompetent defendant subjecting
himself to a guilty verdict at a trial where there is substantial likelihood that he would be unable
to assist his counsel in a rational manner.” (Id. at p. 30.)


In People v. Stankewitz (1982) 32 Cal.3d 80 [184 Cal.Rptr. 611, 648 P.2d 578] (Stankewitz),
however, this court recognized there may be situations when appointment of substitute counsel
could avoid the necessity for a competence trial. In that case, as here, defendant and counsel
had a fundamental disagreement as to trial tactics. Although the court-appointed psychiatrist
testified to defendant's mental disorder and further opined that due to his fixation upon the public
defender, defendant might be able to rationally assist private counsel, the trial court refused either
to conduct a competence trial or to appoint substitute counsel. We recognized that, in the particular
circumstances, a substitution of counsel might have avoided altogether the necessity for ordering
a full competency hearing. Because the court had done neither, denial of a competency hearing
required reversal. (Id. at p. 94.)


(12b) Here, as in Stankewitz, supra, defendant's asserted incompetence manifested itself in a
fundamental disagreement with counsel about trial tactics. Unlike in Stankewitz, however, the court
afforded defendant a full competency hearing. And unlike in Shephard, supra, 180 Cal.App.3d
23, the court, notwithstanding defendant's contrary wish, permitted defense counsel to present the
case for incompetence in the belief it was in defendant's best interests. That the court, without
objection, acted further to protect defendant's interest by appointing an additional attorney to
represent defendant's personal point of view did not deprive defendant of due process or the
effective assistance of counsel. Defendant's contrary argument is premised *806  on the false
belief a defendant in a competency proceeding has only one interest—to be found incompetent.
However, unlike a criminal defendant, whose legal interest lies in being found not guilty whether
he is guilty or not, the defendant in a competency proceeding has not only the right not to be tried
for a criminal offense when he is incompetent; he has an equally important interest in not being
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sent to a mental institution with his criminal case unresolved, if he is competent. (See generally,
§ 1370, subd. (a)(1); People v. Mayes (1988) 202 Cal.App.3d 908, 915, 917-918 [248 Cal.Rptr.
899].) The appointment of Attorney Blake served this latter interest. 17


17 We therefore reject defendant's claim that Attorneys Neill and Petersen rendered ineffective
assistance by not objecting to Blake's appointment. We further conclude Blake was not
ineffective in presenting evidence of defendant's competency rather than standing mute or
assisting Attorney Petersen in trying to establish defendant's incompetency.


The trial court was presented with a complex situation involving a fundamental disagreement
between defendant and counsel concerning the presentation of mitigating evidence, which conflict
prompted counsel to state the belief defendant might not be capable of rationally assisting in
his defense within the meaning of section 1367. Although the court was required as a matter of
law to hold a competency hearing once Dr. Axelrad made a preliminary prima facie showing of
defendant's incompetence (Stankewitz, supra, 32 Cal.3d at p. 93), because the root of the problem
was defendant's refusal to permit mitigating evidence, the issue was far from clear. Thus, in People
v. Guzman (1988) 45 Cal.3d 915, 964-965 [248 Cal.Rptr. 467, 755 P.2d 917], we held a defendant's
refusal to present mitigating evidence and his preference for death is not by itself substantial
evidence of incompetence requiring the trial court sua sponte to order a competency hearing.
Further, in People v. Lang (1989) 49 Cal.3d 991, 1029-1033 [264 Cal.Rptr. 386, 782 P.2d 627],
we expressly recognized a defendant's refusal for personal reasons to permit counsel to present
mitigating evidence is entitled to respect. (See also People v. Howard (1992) 1 Cal.4th 1132, 1163,
1185 [5 Cal.Rptr.2d 268, 824 P.2d 1315].)


To accept defendant's argument the appointment of Attorney Blake interfered with his “real” rights
under section 1368, or somehow negated the efforts of Attorney Petersen or detrimentally affected
the “appearance of the defense team,” would be to prejudge the issue of his competence. The
defendant is presumed to be competent. (§ 1369, subd. (f); People v. Medina (1990) 51 Cal.3d
870, 881-885 [274 Cal.Rptr. 849, 799 P.2d 1282].) In appointing separate counsel to represent
defendant's point of view, the trial court acted to resolve a conflict, not create one. In so doing
it permitted the jury to hear every side of the issue of defendant's competence, thereby *807
assuring defendant a fair trial. 18  In the circumstances, defendant perhaps got more than he was
entitled to. But we are unable to conclude he thereby was denied due process. 19


18 Defendant's argument the prosecution could adequately present the case for defendant's
competence ignores the practical and constitutional impediments to defendant's cooperating
with the prosecutor on this issue (e.g., the attorney-client privilege and the Fifth
Amendment). Only someone in a confidential attorney-client relationship with defendant
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would be able to present evidence or cross-examine witnesses based on knowledge gained
from defendant himself.


19 Our determination the appointment of a third attorney did not create a conflict makes it
unnecessary to address the argument he did not effectively waive his right to conflict-free
representation.


Defendant's cryptic argument the appointment of Attorney Blake denied him equal protection of
the laws is equally meritless. Defendant seems to contend that, because there is no other reported
case in which a trial court, in section 1368 proceedings, appointed additional counsel for a criminal
defendant who differed with defense counsel regarding his own competency, he was disadvantaged
compared with other similarly situated defendants. His equal protection claim depends on the
argument the trial court erred in appointing Attorney Blake. As we have rejected that argument,
we perforce reject his equal protection claim.


3. Number of Jury Challenges
(14) Defendant argues the court erred in failing to accord both defense attorneys, Mr. Petersen and
Mr. Blake, 26 peremptory challenges each, as was required in capital cases at the time of this trial.
(Former § 1070, repealed by Stats. 1988, ch. 1245, § 30; see now Code Civ. Proc., § 231, subd.
(a) [providing for 20 peremptory challenges for each side in criminal cases punishable by death
or life imprisonment].) This argument is meritless.


“A proceeding to determine the mental competence of a criminal defendant to stand trial pursuant
to ... section 1368 is a special proceeding civil in nature.” (People v. Superior Court (McPeters)
(1985) 169 Cal.App.3d 796, 798 [215 Cal.Rptr. 482], citing People v. Hill, supra, 67 Cal.2d at
p. 114; see also People v. Fields (1965) 62 Cal.2d 538, 540 [42 Cal.Rptr. 833, 399 P.2d 369,
16 A.L.R.3d 708].) Consistent with this view, this court has held the parties in a section 1368
proceeding are entitled only to the number of peremptory challenges provided for in civil trials,
even if the underlying offense is punishable by death or life imprisonment. (People v. Lawson
(1918) 178 Cal. 722, 728-729 [174 P. 885].) *808


In the instant case the parties and the court discussed the number of peremptory challenges that
would be permitted. 20  The court rejected allowing 26, as the proceeding did not involve a finding
on a capital offense, but rather was an ancillary proceeding that could arise out of any criminal
offense. The court saw its choice as between six or ten challenges, depending on whether the matter
was more civil or criminal in nature. With the agreement of the parties, the court decided that
because the hearing arose out of a criminal proceeding, 10 challenges would be allowed on each
side. Subsequently, Attorney Blake suggested that the situation of the defense, with two counsel
representing defendant, was analogous to a trial with two defendants who would sometimes have
separate interests, in which case each defense attorney is allowed 10 challenges jointly and 5
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separately, and the prosecution is allowed a total of 20 challenges. (Former § 1070.5, subd. (a),
repealed by Stats. 1988, ch. 1245, § 31.) The court asked the parties if that would be an acceptable
compromise. All three counsel stated it would. The record shows that defense counsel Petersen
(with Blake's consent) exercised all 10 joint challenges, along with his own 5. The prosecution
exercised only eight peremptory challenges.


20 Although defendant states he “moved” for 26 peremptory challenges, the record does not
reflect a formal motion. Rather, during a discussion of various procedural aspects of the
competency trial, when the court asked for counsel's position on the applicable number of
challenges, Attorney Blake stated, “As I understand it, there is no guidance, and perhaps out
of an abundance of caution, one should revert back to the number being used in this case,
that being 26.”


We adhere to our decision in Lawson, supra, that the rule applicable to civil trials applies.
Consequently, the defense was granted more peremptory challenges than it was entitled to. 21


21 In view of this conclusion, we need not discuss whether defendant waived this issue in light
of the agreement of all counsel to the allocation of peremptory challenges. (Cf. People v.
McPeters (1992) 2 Cal.4th 1148, 1168-1169 [9 Cal.Rptr.2d 834, 832 P.2d 146].)


4. Sufficiency of Evidence of Competency
(15) Defendant urges the jury's finding of competency is not supported by substantial evidence.
He relies on People v. Samuel (1981) 29 Cal.3d 489 [174 Cal.Rptr. 684, 629 P.2d 485] (Samuel).
In that case the defense presented an impressive array of evidence demonstrating Samuel's present
inability either to understand the nature of the proceedings against him or to rationally assist
in the preparation and presentation of his defense. (Samuel, supra, 29 Cal.3d at p. 497.) Five
court-appointed psychiatrists, three psychologists, a medical doctor, a nurse, and three psychiatric
technicians testified to Samuel's incompetency, and four psychiatric reports were admitted into
evidence. (Id. at p. 498.) Each witness and every report concluded *809  Samuel was incompetent
to stand trial. (Ibid.) In response, the prosecution offered no expert testimony and only two lay
witnesses, neither of whom contradicted any of the defense testimony. (Ibid.) The consensus was
that Samuel suffered from three mental disorders: chronic schizophrenia, mental retardation, and
organic dysfunction, which combined to cause extremely bizarre patterns of thought and speech.
(Id. at p. 500.) Auditory hallucinations rendered Samuel incapable of attending to surrounding
events and conditions. (Id. at p. 501.) His comprehension and general fund of information were
extremely restricted. (Ibid.) In response to inquiry as to why he was in jail, he could give a
psychiatrist only a confused and vague idea. (Ibid.) Another psychiatrist testified about Samuel's
delusions in regard to the criminal process: at one point Samuel declared he would not assist in his
defense at all because he would be found guilty and killed by the policemen in court. (Id. at p. 502.)
He did not know what his attorney was trying to do. (Ibid.) Prosecution witnesses merely testified
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regarding Samuel's escape from Patton State Hospital and his ability to perform routine manual
tasks. (Id. at p. 503.) We concluded the jury could not reasonably reject the persuasive and all but
uncontradicted defense evidence proving Samuel's incompetence to stand trial and, accordingly,
reversed his conviction. (Id. at p. 506.)


This case is not comparable to the virtually one-sided showing of incompetence found in Samuel,
supra, 29 Cal.3d 489. The evidence presented in support of defendant's incompetency may be
summarized as follows: Attorney Neill testified there was no question defendant understood
the nature of the proceedings. The only question was whether he was able to cooperate and,
if not, whether the inability was the result of a mental disorder. Neill admitted defendant had
been competent throughout the lengthy and complex proceedings, until defendant refused to
waive the psychotherapist-patient and attorney-client privileges to permit introduction of the taped
interviews between defendant and Dr. Axelrad. Neill believed defendant would almost certainly
receive the death penalty unless the jury were able to view the tapes. Because defendant wanted life
rather than death, Neill felt there was no rational reason not to use the tapes. Defendant's refusal
to allow use of the tapes constituted the sole basis for Neill's opinion that he was incompetent. If
defendant waived his privileges and allowed Dr. Axelrad to testify, Neill's opinion would change.
Neill acknowledged he himself had previously believed the tapes should not be used because they
contained matters that might prejudice the jury against defendant.


Dr. David Axelrad testified regarding his lengthy evaluations of defendant through interviews and
extensive review of medical and family history and records from prior criminal proceedings and
the Department of Corrections. *810  Dr. Axelrad diagnosed defendant as having five different
psychiatric disorders, among which paranoia primarily affected his competency. Twice Dr. Axelrad
administered a test to assess defendant's competency to stand trial. The results of the first test
marginally supported a competency finding, but Dr. Axelrad believed defendant incompetent. The
results of the second test marginally showed incompetency. Test scores depended on Dr. Axelrad's
subjective assessment of certain criteria relating to the conduct of criminal proceedings.


In support of defendant's assertion of competency, Attorney Blake presented the testimony of jailer
Randy Smith and inmate Bobby Martinez. Smith testified regarding defendant's demeanor and
ability to understand jail rules. Martinez testified he and defendant had filed a number of petitions,
the preparation of which had required defendant to consult law books.


The prosecution presented the testimony of two court-appointed psychiatrists to establish
defendant's competency. Dr. Frederic Whipple testified he examined defendant and found him
competent. The examination lasted one and one-quarter hours, within the average for competency
examinations. Dr. Whipple reviewed defendant's personal history with him, but examined none of
the seven boxes of files and records pertaining to defendant that were delivered to him. Dr. Whipple
found defendant suffered from no major mental disorder and exhibited no psychotic mannerisms.
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Defendant knew he had been convicted and was aware of the possible penalties for his offenses. He
understood the functions of the various courtroom personnel. He could not recall specific problems
with his attorneys, although he conceded they had disagreed on what was important at the trial.
Dr. Whipple saw no suspiciousness of his attorneys on defendant's part.


Dr. Albert French testified he examined defendant for about an hour and arrived at a finding of
competency. Dr. French noted defendant had reported Attorneys Petersen and Neill were his best
friends and proclaimed great faith in them. Defendant understood the roles of the judge, prosecutor
and jury. Defendant denied any hallucinations, delusions or feelings of being controlled by outside
forces. He had daydreams, but no dream persistence. He could not concentrate, was forgetful and
had repetitive thoughts. Defendant suffered from claustrophobia and took several medications.
Dr. French administered an examination testing defendant's ability to recite numbers and months
backward and to repeat words. Dr. French also tested defendant's ability to explain proverbs in
order to assess his capacity for abstract thought. Based on his examination, Dr. French found
no evidence of a mental disorder. The only indication of paranoia noted by Dr. French was that
during their interview, defendant did not face him directly, but spoke at *811  a 90-degree angle.
Dr. French opined, however, that a truly paranoid person would not give any information in an
interview.


Defendant contends the testimony of Attorney Neill and Dr. Axelrad established his incompetency
to stand trial. We disagree. Viewing the evidence in the light most favorable to the jury's findings, as
we must (Samuel, supra, 29 Cal.3d at p. 505), we conclude the record contains clear and substantial
proof, consisting of the expert opinions of Drs. Whipple and French and the lay testimony of Smith
and Martinez, to support the jury's finding of defendant's competency.


Defendant disagrees, primarily asserting the testimony of Drs. Whipple and French was legally
insubstantial because they admittedly did not review the seven boxes of records provided them,
and because each spent only about one hour with defendant before formulating his opinion.
Defendant also cites Dr. Whipple's testimony, that he could not “categorically” state defendant
was not suffering from paranoia, as demonstrating the insubstantiality of his opinion. We disagree.
That Dr. Whipple could not make “categorical” psychiatric diagnoses of defendant as a result
of his interview does not mean his testimony on the much more limited question of defendant's
competency to stand trial lacked a foundation. Defendant makes no attempt to show the matters
on which Dr. Whipple relied were not of the kind normally used by experts in making competency
determinations. The failure by Drs. Whipple and French to review the seven boxes of records
resulted from defense counsel's apparent failure to narrow the scope of their request to a
manageable level. In any event, defendant fails to demonstrate why such review would have been
a necessary prerequisite to formation of an expert opinion on the limited issue presented in the
competency phase.
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Defendant's reliance on People v. Bassett (1968) 69 Cal.2d 122 [70 Cal.Rptr. 193, 443 P.2d 777]
(Bassett) is misplaced. In Bassett we addressed the issue, entirely distinct from that involved in
this case, whether the record contained sufficient evidence of defendant's ability to premeditate
and deliberate to support a first degree murder conviction. We reversed the defendant's conviction
and sentence, finding the prosecution had not sustained its burden of proof. As to two psychiatrists
testifying for the prosecution, who rendered their opinions without having examined the defendant,
we held their testimony was insubstantial because they adduced no reasoning in support of
their conclusions and never attempted to refute the mass of defense evidence to the contrary.
(Id. at pp. 144-145.) The opinion of the third psychiatrist, who had personally examined the
defendant, did not constitute substantial evidence because his testimony revealed he labored under
a misunderstanding of the term “premeditation.” (Id. at pp. 147-148.) Consequently, the judgment
in Bassett could not stand. *812


The testimony of Drs. Whipple and French in this case does not suffer from the same infirmities
as did that of the psychiatrists in Bassett. Contrary to defendant's contention, the Bassett opinion's
assertion that “ '[m]ore than three or four hours are necessary to assemble a picture of a man' ”
(69 Cal.2d at p. 142) does not create “minimum interview standards” for this case, which, unlike
Bassett, involves the limited issue of defendant's competency to stand trial. Other cases defendant
cites are factually or procedurally distinguishable. (See People v. Pennington, supra, 66 Cal.2d
508 [defendant was diagnosed as paranoid schizophrenic and experienced fits of psychotic furor
during trial]; People v. Aparicio (1952) 38 Cal.2d 565 [241 P.2d 221] [defendant was psychotic at
time of trial, suffering delusions of persecution and hallucinations]; People v. Conrad (1982) 132
Cal.App.3d 361 [182 Cal.Rptr. 912] [in competency proceeding, both experts testified defendant
was psychotic and unable to cooperate with counsel or conduct his own defense in a rational
manner]; People v. Tomas (1977) 74 Cal.App.3d 75 [141 Cal.Rptr. 453] [judgment of conviction
reversed for failure to conduct competency hearing]; In re Newmann (1976) 65 Cal.App.3d 57 [134
Cal.Rptr. 886] [determining propriety of continued involuntary confinement following finding
of incompetency to stand trial due to psychosis and mental retardation]; People v. Melissakis
(1976) 56 Cal.App.3d 52 [128 Cal.Rptr. 122] [judgment of conviction reversed because evidence
of defendant's delusions that came to light after pretrial competency hearing and during trial
“completely undermined” the earlier finding of competency to stand trial]; People v. Humphrey
(1975) 45 Cal.App.3d 32 [119 Cal.Rptr. 74] [judgment revoking probation reversed for failure to
hold hearing on defendant's competency to stand trial in light of evidence defendant suffered from
paranoid schizophrenia].)


5. Prosecutorial Misconduct and Motion for Mistrial
Defendant asserts the trial court improperly denied his motion for mistrial based on alleged
prosecutorial misconduct during voir dire. He maintains the court ordered counsel not to voir dire
the jury on the penalty phase evidence of the murder of Cheryl Renee Wright (the Colusa County
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murder), but the prosecutor nevertheless told the jury he intended to show defendant was guilty
of committing another murder in Colusa County.


Defendant's premise the court had ordered the prosecutor not to refer to the Colusa County murder
in voir dire is mistaken. The issue arose in the context of an extended discussion among the parties
and the court concerning how much information the competency-hearing jury should be given for
purposes of voir dire. The court's concern was that a full explication of the case against defendant
would consume an undue amount of time. Defense *813  counsel Petersen, presenting the case
for incompetence, argued the jury should be given extensive detail, as “this is the time to find
out if the prejudicial effect would cause them to not be good jurors.” Defense counsel Blake,
presenting defendant's personal interest in being found competent, objected to any reference to
uncharged criminal activity until the court had ruled on his motion, based on defendant's Fifth
Amendment rights, to excise those portions of the videotaped interview with Dr. Axelrad where
defendant discussed Cheryl Renee Wright and Diana Lynn. Blake stated Petersen's concern would
be moot if the court granted the motion and information about the Colusa County murder was
never presented to the jury. The court, however, stated several times it was not going to rule on
Blake's motion at that time.


The court suggested that it give the jury the general nature of the proceedings and a brief, undetailed
summary of the case against defendant and then allow the attorneys “briefly, to supplement” the
summary. The prosecutor asked if there were “any areas that we shouldn't go into?” The only one
the prosecutor could think of was the court had indicated it would be more appropriate to say some
questions “arose” of defendant's competency, rather than that the defense made the motion. Mr.
Petersen stated he could not think of any areas they should not go into for the jury. Mr. Blake
stated they should not go into “any matters contained in the audio or video tapes, in which Mr.
Stanley made comments about other offense[s] for which he's not charged, for which he still
remains subject to prosecution, which, again, is the basis of my motion to exclude such matter
from the jury.” The prosecutor pointed out there had been a lot of testimony during the penalty
phase on the Colusa County murder and suggested “maybe one counsel could just touch on ... it”
without going into detail. Mr. Petersen requested a lengthy statement containing specific details
on the circumstances of all three murders: the first degree killing of Cindy Rodgers, the special-
circumstance prior murder of Kathy Rhiley, and the penalty phase evidence of the Colusa County
killing of Cheryl Renee Wright.


The court responded to Petersen's request by saying, “I don't feel that we should go into that detail
at this point in the case.” When Mr. Petersen expressed concern that it might emerge belatedly
that some of the jurors had been exposed to publicity about one of the murders or were acquainted
with the victims or witnesses, the court stated: “What the Court is going to do is to make a rather
limited statement as to the nature of the case. And during the course of the jury voir dire, counsel
will be given the opportunity to raise certain additional points if you feel that it's necessary. [¶] I
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will ask that such points be raised, though, as general statements and general inquiries. And not
repeat all of the details to each individual juror.” *814


When the court reconvened with the jury panel, the court gave a brief, undetailed summary of
the nature of the case, without any indication of the nature of the special circumstances or the
evidence in the penalty phase. Mr. Petersen then began a detailed discourse on the nature of the
proceedings and the evidence against defendant at his trial, including the special circumstances.
As he was giving the details of the penalty phase, he detoured into an explanation of the nature
of competency and the position of attorneys in relation to their clients. The prosecutor objected
twice on grounds Mr. Petersen was going beyond a simple summary of the nature of the case.
Mr. Petersen then quickly concluded, without mentioning the Colusa County murder. Eleven
jurors then were empaneled, during which time defense counsel exercised all their peremptory
challenges.


Three days later, the court gave its brief summary of the nature of the case to a new panel of
prospective jurors. Mr. Petersen then began his supplement to the court's summary. The prosecutor
objected on grounds Petersen was getting into a speech. The court admonished Petersen that the
purpose “at this point is simply to indicate for this panel ... the general nature of the case, and
it is not intended as an opening statement.” Mr. Petersen then asked the court to give the factual
background of the case “because ... [the prosecutor] is sensitive to certain things that [will] come
out, and I would like ... them to come out neutral through the Judge.” “[T]here are things necessary
that must be said,” he stated, “in order to gauge impartiality.” The prosecutor responded that he
wanted the facts to come out also, and as far as he was concerned, “the Court can relate everything
about the proceedings, everything.” Mr. Petersen replied, “Then we're in unison.”


The court declined to have counsel prepare a stipulated statement, because counsel was capable of
stating the necessary additional facts. In response to the court's inquiry, Petersen stated it could take
half an hour to explain the nature of the case. When reminded that the explanation had not taken
that long during voir dire of the previous panel, Petersen responded that he had had “trouble with
[the prosecutor's] objections” at that time. Mr. Blake stated that he joined in Petersen's comments
concerning the explanation of the case.


When the prosecutor was asked if he had anything to add to the court's summary, he stated, “I
care to add something. I care to tell about the evidence in the penalty phase and what the special
circumstances are.” Asked by the court how much time that would take, the prosecutor responded,
“Oh, probably five minutes, the evidence that was produced by the People.” Neither defense
counsel objected or asked the court to limit the prosecutor's statement. Nevertheless, the prosecutor
added: “I want to be *815  sure that it's okay with Mr. Petersen because he knows the evidence
which the People produced during the penalty phase in those particular areas. [¶] If that's okay,
then I'll relate that.” Mr. Petersen then objected, but only on the grounds that because he had the
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burden to establish defendant's incompetence, he “would be the one that would make the opening
statement.” Admonished by the court that the prosecutor was making a factual summary, not an
opening statement, Mr. Petersen made no further objection. The court then stated to the prosecutor,
“[I]f you wish, you may proceed.”


The prosecutor then proceeded to give a brief summary of the special circumstances and the penalty
phase. After stating the nature of the three special circumstances, he turned to the penalty phase.
“During the penalty phase,” the prosecutor stated, “the People put on evidence to show Mr. Stanley
was guilty of committing another murder in Colusa County.” At that point defense counsel Blake
objected and moved for a mistrial. Petersen joined in the motion.


In a discussion outside the presence of the jury, the court stated its belief they had an understanding
“in the selection of the jury as to the first panel” that the Colusa County murder would be omitted
and deferred until after defense counsel Blake's motion to exclude the evidence was heard. The
prosecutor stated he had no such understanding; that although there was no mention of the Colusa
County murder to the first jury panel, he had thought Mr. Petersen was going to mention it, but
when he leaned over and asked him, Petersen had said no. The prosecutor had not, however,
felt bound by this “informal off the record” exchange. The court denied the motion for mistrial
without prejudice to its renewal if the court subsequently granted Mr. Blake's motion to exclude
any evidence of the Colusa County murder.


As the foregoing demonstrates, in referring to the Colusa County murder the prosecutor did not
violate any order of the court, either express or implicit. If the court had intended to order that the
murder not be mentioned, it neglected to do so. There was no prosecutorial misconduct.


6. Claims of Instructional Error
(16) Defendant contends the trial court improperly instructed the competency jury. Specifically,
defendant argues the jury heard an incorrect definition of incompetency and an erroneous
allocation of the burden of proof. As we shall explain, his contentions lack merit.


Just before they retired to deliberate, the trial court instructed the jurors on the issue of
incompetency in the following terms, which had been proposed *816  by defense counsel Neill:
“In this proceeding you are to decide whether or not the defendant is mentally incompetent to be
tried for a criminal offense. This proceeding is not in any sense a criminal proceeding, and the
innocence or guilt of the defendant of the criminal charges against him is not involved nor is the
question of his legal insanity at the time of the offense involved. [¶] Penal Code section 1367
provides that: [¶] A person cannot be tried or adjudged to punishment while such person is mentally
incompetent. A defendant is mentally incompetent for purposes of this proceeding if, as a result
of mental disorder or developmental disability, the defendant is unable to understand the nature of
the criminal proceedings or to assist counsel in the conduct of a defense in a rational manner.”



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000217&cite=CAPES1367&originatingDoc=Ieb3df42cfab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





People v. Stanley, 10 Cal.4th 764 (1995)
897 P.2d 481, 42 Cal.Rptr.2d 543, 95 Daily Journal D.A.R. 9004


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 48


Defendant now argues the foregoing instruction fails to satisfy the requirements of Dusky v. United
States (1960) 362 U.S. 402, 402 [4 L.Ed.2d 824, 825, 80 S.Ct. 788] (Dusky). In a per curiam
opinion in that case, the high court observed it is not enough for competency that the defendant is
oriented to time and place and has some recollection of events; rather, “the 'test must be whether
he has sufficient present ability to consult with his lawyer with a reasonable degree of rational
understanding—and whether he has a rational as well as factual understanding of the proceedings
against him.' ” (Ibid.)


It is true the language of section 1367 does not match, word for word, that of Dusky. But as the
Court of Appeal noted in James H. v. Superior Court (1978) 77 Cal.App.3d 169, 177 [143 Cal.Rptr.
398], “To anyone but a hairsplitting semanticist, the two tests are identical.”


Defendant complains the instruction given was deficient in not requiring the jury to find
him able to understand the nature of the criminal proceedings against him. Instead, it merely
required he understand the nature of the criminal proceedings. The contention must fail, as
defendant suggests no way in which the jury might have been misled. He further argues the
instruction was deficient in not requiring the jury to find the defendant “ 'comprehends his own
status and condition in reference to such proceeding' as required by Dusky.” A fair reading of
the instruction, however, compels one to conclude the assertedly missing element is implicit.
Moreover, preliminary instructions read to the jury at the outset of the competency phase included
the phrase “comprehends his own status and condition in reference to such proceeding.” 22  Finally,
defendant contends in essence the instruction given was deficient because it used the word
“rational” only once, rather than twice, as did the Dusky formulation. Because defendant does not
explain the significance of this asserted deficiency, and because *817  none appears, we reject the
contention. That the jury, during deliberations, asked for a definition of “rationally assist” does not
affect our analysis. Defendant fails to persuade us the court erred in giving the instruction based
on section 1367.


22 Contrary to defendant's assertion, we find no substantive inconsistency between the
preliminary and final instructions.


(17) Regarding the burden of proof, the trial court instructed the jury as follows: “The defendant is
presumed to be mentally competent to stand trial and the one contending the defendant is mentally
incompetent has the burden of proving by a preponderance of the evidence that he is mentally
incompetent to stand trial.”


This instruction departed slightly from the standard instruction, which provides that “[t]he
defendant ... has the burden of proving by a preponderance of the evidence that he is mentally
incompetent.” While the parties were discussing competency phase jury instructions, defense
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counsel argued it could not be said defendant bore the burden of proving his incompetency,
since his position was that he was competent. After negotiations concerning the wording of the
instruction, the parties agreed on the version set forth above. Later, in argument, the prosecutor
elaborated on the question of burdens, stating the side claiming defendant was incompetent had
the burden of proof and noting, “I assume that's represented by Mr. Petersen.”


Defendant contends that under People v. Skeirik (1991) 229 Cal.App.3d 444 [280 Cal.Rptr. 175]
the trial court erred in assigning a burden of proof. The Skeirik court cautioned trial judges not
to rely uncritically on the standard instruction regarding the burden of proving incompetency,
reasoning the language of the instruction assumes it will always be the defense that is seeking the
finding of incompetency. (Id. at p. 459; see CALJIC No. 4.10.) When the prosecution, or the trial
court on its own motion, is presenting evidence of incompetency, Skeirik teaches that the standard
instruction should be modified to inform the jury of the legal standard to apply to the evidence,
without allocating the burden of proof to one party or the other. (Skeirik, supra, 229 Cal.App.3d
at p. 460.) Defendant contends the trial court in his case should have declined to instruct the jury
that either side bore the burden of proof.


As the People suggest, the Skeirik court was primarily concerned with avoiding jury confusion
in cases where the evidence for incompetency is presented by someone other than the defendant.
Although the trial court here did not anticipate the exact solution proposed in Skeirik, we
conclude its modification to the standard instruction—assigning the burden of proof to “the
one contending the defendant is mentally incompetent”—adequately apprised the jury how to
determine the issue in dispute. Defendant was not *818  forced to shoulder a burden not properly
his. Throughout the competency phase it was clear Attorney Petersen was the one presenting
evidence of incompetency. Defendant fails to show how the jury might have been misled.


Defendant also urges the requirements of due process forbid imposing on criminal defendants the
burden of proving their own incompetency. This argument was rejected in Medina v. California
(1992) 505 U.S. 437, 442-453 [120 L.Ed.2d 353, 368, 112 S.Ct. 2572, 2581]. Defendant argues
Medina is not controlling because, unlike this case, Medina did not involve a situation where the
trial court appointed counsel to represent the defendant's position that he was competent to stand
trial, even as defense counsel presented evidence of incompetency. Defendant's argument hinges
on his claim, which we have already rejected, that the appointment of Attorney Blake created a
conflict that vitiated Attorney Petersen's presentation of the case for defendant's incompetency.
We see no valid distinction in this respect between Medina and this case.


As we have found no error in the conduct of the competency trial, it is unnecessary to address
defendant's contention that retrospective evaluation of competency on appeal is improper under
California law.
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D. Penalty Phase


1. Admission of Facts Underlying Defendant's Prior Murder Conviction
Defendant contends the court erred prejudicially in permitting introduction in evidence of the facts
and circumstances underlying his prior conviction for the second degree murder of his second
wife, Kathy. He maintains that when, pursuant to section 190.3, a prior felony conviction involving
a crime of violence is introduced in aggravation of sentence, only the fact of the conviction is
admissible, not the details of the offense. 23


23 Defendant cites the first paragraph of section 190.3, which provides in pertinent part: “In
the proceedings on the question of penalty, evidence may be presented by ... the people ...
as to any matter relevant to aggravation, ... including ... the nature and circumstances of the
present offense, any prior felony conviction or convictions whether or not such conviction or
convictions involved a crime of violence, [and] the presence ... of other criminal activity by
the defendant which involved the use or attempted use of force or violence or which involved
the express or implied threat to use force or violence ....”


We have repeatedly rejected the identical contention. (E.g., People v. Visciotti (1992) 2 Cal.4th
1, 71 [5 Cal.Rptr.2d 495, 825 P.2d 388]; People v. Karis (1988) 46 Cal.3d 612, 639-640 [250
Cal.Rptr. 659, 758 P.2d 1189]; *819 People v. Melton (1988) 44 Cal.3d 713, 754 [244 Cal.Rptr.
867, 750 P.2d 741]; People v. Gates (1987) 43 Cal.3d 1168, 1203 [240 Cal.Rptr. 666, 743 P.2d 301]
(Gates).) As we explained in Gates, supra, “When dealing with violent conduct it is not the fact of
conviction which is probative in the penalty phase, but rather the conduct of the defendant which
gave rise to the offense. Defendant's contention might have had merit had the convictions involved
nonviolent conduct, since the admission of such evidence is strictly limited by subdivision (c) of
section 190.3. But the convictions here involved violent conduct and were thus admissible pursuant
to subdivision (b) of section 190.3, which permits the introduction of all evidence of violent crimes
and does not require a conviction.” (43 Cal.3d at p. 1203, italics in original.)


(18) Defendant argues additionally that permitting evidence of the circumstances surrounding the
prior conviction, including evidence suggesting defendant had premeditated and deliberated that
murder, allowed the prosecutor to imply, and the jury to infer, that the offense actually was of the
first degree. 24  Because the jury's verdict in 1975 of second degree murder impliedly acquitted
defendant of first degree murder (Green v. United States (1957) 355 U.S. 184, 190-191 [2 L.Ed.2d
199, 205-206, 78 S.Ct. 221]; Stone v. Superior Court (1982) 31 Cal.3d 503, 511 [183 Cal.Rptr.
647, 646 P.2d 809], and cases cited at fn. 5), introduction of evidence suggesting defendant in fact
had premeditated and deliberated Kathy Stanley's murder, he asserts, violated his constitutional
protection against double jeopardy (U.S. Const., Amends. V, XIV; Cal. Const., art. I, § 15) and
the express provisions of section 190.3. 25
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24 Defendant points to the testimony of his first wife that, in a telephone conversation with
defendant the day after his arrest for his second wife Kathy's murder, during which he
threatened to “take care of [her] like he did Kathy,” he indicated he “was going to pretend
that he was mentally ill and knew how to get away with that with the psychiatrist, and that
he would get out in two or three years.” From this the prosecutor argued: “So here you have
a man who has been arrested. He is already planning to use or manipulate psychiatrists so he
could get out in two or three years. And lo and behold he almost makes it—four and a half
years for the second degree murder of his second wife, Kathleen.”


25 Section 190.3, third paragraph, provides in pertinent part: “However, in no event shall
evidence of prior criminal activity be admitted for an offense for which the defendant was
prosecuted and acquitted.”


The record does not support defendant's contention. The prosecution neither presented evidence
nor argued that defendant was actually guilty of the first degree murder of his second wife. The
prosecutorial argument cited by defendant (see fn. 24, ante) was made in context of arguing that
defendant's threats to his first wife were not “empty words.” The court instructed the jury only on
the elements of second degree murder in relation to defendant's conviction for killing Kathy and,
on agreement of the parties to *820  ensure the jury was not misled, the court specifically told
the jury deliberation and premeditation were not elements of the offense. (Cf. People v. Melton,
supra, 44 Cal.3d at pp. 754-755.)


Nor, contrary to defendant's argument, did presentation of the facts and circumstances of the second
degree murder conviction require defendant to “run the gantlet” a second time in violation of
double jeopardy principles (see People v. Visciotti, supra, 2 Cal.4th at p. 71;Ashe v. Swenson (1970)
397 U.S. 436, 446 [25 L.Ed.2d 469, 476-477, 90 S.Ct. 1189]). As we have previously stated:
“[O]ne is not placed 'twice in jeopardy for the same offense' when the details of misconduct which
has already resulted in conviction and punishment ... are presented in a later proceeding on the
separate issue of the appropriate penalty for a subsequent offense. [Citation.] Such a procedure is
proper, in our view, even if defendant must thereby endure the 'ordeal' of a second 'trial.' [Citation.]
The capital sentencing jury must have the most detailed relevant information about the individual
offender. It would be anomalous if jurors could hear the 'gory details' of prior violent crimes with
which defendant had never been charged, but could consider only cold abstracts of conviction in
cases where defendant had been prosecuted successfully.” (People v. Melton, supra, 44 Cal.3d at
p 756, fn. 17, italics in original; see People v. Poggi (1988) 45 Cal.3d 306, 331 [246 Cal.Rptr.
886, 753 P.2d 1082].)


Defendant urges Taylor v. United States (1990) 495 U.S. 575 [109 L.Ed.2d 607, 110 S.Ct. 2143]
(Taylor) requires a contrary conclusion. There the high court held that a federal statute, providing
for a sentence enhancement in the event a defendant had suffered three prior convictions of certain
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felonies, as generically listed in the federal statute, precluded the sentencing court from looking
beyond the terms of a state statute defining burglary, or the charging document and the jury
instructions, to determine whether the defendant's prior conviction in state court met the federal
statutory requirements of “generic” burglary. (Id. at pp. 600-602 [109 L.Ed.2d 628-629].) Plainly,
however, the high court in Taylor was interpreting a federal statute, not articulating a federal
constitutional standard. Taylor therefore does not govern this case. (People v. Wader (1993) 5
Cal.4th 610, 656, fn. 8 [20 Cal.Rptr.2d 788, 854 P.2d 80]; People v. Johnson (1992) 3 Cal.4th 1183,
1243, fn. 14 [14 Cal.Rptr.2d 702, 842 P.2d 1].)


2. Dual Use of Prior Murder Conviction
(19) Relying on People v. Harris (1984) 36 Cal.3d 36 [201 Cal.Rptr. 782, 679 P.2d 433], defendant
contends the court erred in instructing the jury it could consider his prior murder conviction as
both a special circumstance (§ 190.3, factor (a)) and a prior felony conviction (§ 190.3, factor
(c)). *821


This court's decision in People v. Melton, supra, 44 Cal.3d 713, undermines the premise of
defendant's argument. As we there stated: “We agree that an individual criminal act cannot be
counted twice in aggravation for the same purpose. However, we see no constitutional obstacle to
separate consideration of properly distinct aspects of the penalty determination, even when those
aspects happen to coexist in a single incident.” (Id. at pp. 764-765, italics in original.)


The purpose of the prior-murder-conviction special circumstance is “ 'to circumscribe, as the
Eighth Amendment requires [citation], the classes of persons who may properly be subject to
the death penalty....' ... And the purpose of factor (c) is to show the capital offense was the
culmination of the defendant's habitual criminality—that it was undeterred by the community's
previous criminal sanctions. [Citations.] Given these distinct purposes, there is no constitutional
impediment to consideration of a defendant's prior-murder conviction under factors (a) ... and
(c).” (People v. Malone (1988) 47 Cal.3d 1, 46 [252 Cal.Rptr. 525, 762 P.2d 1249]; cf. Lowenfield v.
Phelps (1988) 484 U.S. 231, 245-246 [98 L.Ed.2d 568, 582-583, 108 S.Ct. 546].) The trial court's
instruction was not error.


3. Evidence of Uncharged Offenses
Pursuant to section 190.3, factor (b), permitting evidence of prior criminal activity involving
violence or threats of violence, the prosecutor introduced evidence of numerous prior acts of
misconduct by defendant. 26  Defendant asserts the introduction of this evidence deprived him of
due process and a fair trial.
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26 These acts were as follows: (1) murder (§ 187)—the murder of Cheryl Renee Wright on or
about August 10, 1980, in Colusa County; (2) arson (§ 451)—the arson of Cindy Rogers's
automobile on or about July 17, 1980, in Trinity County; (3) rape (§ 261)—the rape of P.
in the spring of 1974; (4) attempted rape (§§ 261/264)—the attempted rape of P. in 1974;
(5) breach of the peace (§ 415)—(a) threatening violence to the person of Jim Rhiley in the
summer of 1969, (b) challenging Robert Downing to fight and threatening to burn Downing's
camper in the fall of 1971, and (c) threatening to kill the wife of defendant's deceased brother
in 1970; (6) brandishing a deadly weapon (§ 417)—firing a shotgun at a neighbor in October
or November of 1965; (7) vandalism (§ 594)—malicious damage to the vehicle driven by
P. in the summer of 1969; (8) annoying telephone calls (§ 653m)—(a) telephone threats to
the life of Linda Faith on January 15, 1975, (b) telephone threats to the life and property of
Claudia Ameral in July 1970, and (c) telephone threats of violence to the person and family
of Barbara Gwiazdon in October 1969.


(20) Defendant first argues adjudication of the uncharged offenses by the same jury that had
found him guilty of first degree murder with the special circumstance of a prior murder conviction
denied him an impartial decisionmaker. Defendant recognizes we rejected this contention in People
*822 v. Balderas (1985) 41 Cal.3d 144, 204 [222 Cal.Rptr. 184, 711 P.2d 480] and People v. Allen
(1986) 42 Cal.3d 1222, 1284 [232 Cal.Rptr. 849, 729 P.2d 115]. He urges that we distinguish
those cases because in neither did the unadjudicated conduct, as here, consist of a crime—the first
degree murder of another female the day before the commission of the capital murder—so closely
connected to the capital murder itself. In these circumstances, he maintains, the danger of jury
predisposition to find he committed the uncharged murder required a separate penalty jury.


We reject the attempted distinction. Our death penalty statute expressly provides a capital
defendant's prior violent conduct is relevant to the penalty determination. That the conduct is
closely similar to the capital offense hardly makes it less relevant. “[D]ue process does not preclude
the consideration of this type of evidence by a penalty jury which has found the defendant guilty
of murder.” (People v. Balderas, supra, 41 Cal.3d at p. 204.) Further, because a new jury would be
entitled to hear the circumstances of the capital offense and any special circumstance found true
at the guilt trial (§ 190.3, factor (a)), we have determined that “the strong legislative preference
for a unitary jury outweighs any 'supposed disadvantage' to defendant in the single-jury process.
[Citations.]” (Balderas, supra, 41 Cal.3d at p. 204.)


(21) Defendant alleges the introduction of evidence concerning unadjudicated crimes that occurred
between 1965 and 1975 (all but the Colusa County murder and the arson of Cindy Rogers's car;
see fn. 26, ante) required him to defend against stale acts, in violation of his constitutional rights
to due process and a speedy trial and the applicable statutes of limitations.


We have previously rejected the claim that the running of the statute of limitations precludes
consideration of time-barred felonious conduct involving violence or the threat of violence as an
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aggravating factor. (People v. DeSantis (1992) 2 Cal.4th 1198, 1252 [9 Cal.Rptr.2d 628, 831 P.2d
1210]; People v. Robertson (1989) 48 Cal.3d 18, 43 [255 Cal.Rptr. 631, 767 P.2d 1109]; People v.
Jennings (1988) 46 Cal.3d 963, 982 [251 Cal.Rptr. 278, 760 P.2d 475].)


Nor is the penalty phase of trial, as defendant suggests, the equivalent of a criminal prosecution
for purposes of due process and speedy trial analysis. Evidence of prior unadjudicated violent
conduct is admitted not to impose punishment for that conduct, but rather, in part, to give the jury
in the capital case “a true picture of the defendant's history since there is no temporal limitation
on evidence in mitigation offered by the defendant.” ( *823 People v. Jennings, supra, 46 Cal.3d
at p. 982.) As this court noted in People v. Balderas, supra, 41 Cal.3d 144, 205, footnote 32, the
“penalty phase is unique, intended to place before the sentencer all evidence properly bearing on its
decision under the Constitution and statutes. Prior violent criminality is obviously relevant in this
regard; the reasonable doubt standard ensures reliability; and the evidence is thus not improperly
prejudicial or unfair.” (Accord, People v. Jennings, supra, 46 Cal.3d at pp. 980-982.)


Defendant made no objection below nor does he attempt on appeal to show any specific prejudice
from admission of the allegedly stale evidence. Any vagueness, as he claims, in the testimony of
the witnesses against him concerning the dates of the alleged acts, was a proper subject for cross-
examination. Defendant fails to demonstrate unfairness in the proceeding.


Finally, defendant argues the trial court erred in not instructing the jury in the penalty phase that it
must be unanimous in a finding that other crimes occurred. We rejected this contention in People
v. Ghent, supra, 43 Cal.3d at pages 773-774. (Accord, People v. Frierson (1991) 53 Cal.3d 730,
750 [280 Cal.Rptr. 440, 808 P.2d 1197].)


4. Admission of Nonstatutory Aggravating Evidence
(22) Relying on People v. Boyd (1985) 38 Cal.3d 762 [215 Cal.Rptr. 1, 700 P.2d 782] (Boyd),
defendant contends the admission of evidence of certain allegedly noncriminal or nonviolent acts,
and of incidents involving violence or threats of violence to property only, constituted prejudicial
error. 27


27 Defendant challenges admission of the following incidents: (1) arson (§ 451) of Cindy
Rogers's automobile; (2) breaches of the peace (§ 415) by (a) threatening violence to Jim
Rhiley, (b) challenging Robert Downing to fight and threatening to burn Downing's camper,
and (c) threatening to kill the wife of defendant's deceased brother; (3) vandalism (§ 594) by
malicious damage to P.'s vehicle; and (4) annoying telephone calls (§ 653m) by (a) telephone
threats to the life of Linda Faith, (b) telephone threats to the life and property of Claudia
Ameral, and (c) telephone threats of violence to the person and family of Barbara Gwiazdon.
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Defendant acknowledges the arson of Cindy's automobile was properly admitted at the guilt
phase (on the issue of identity), but maintains it was improperly considered in aggravation
of penalty.


In Boyd, supra, we determined that under the 1978 death penalty law, “Evidence of defendant's
background, character, or conduct which is not probative of any specific listed factor would have
no tendency to prove or disprove a fact of consequence to the determination of the action, and
is therefore irrelevant to aggravation.” (38 Cal.3d at p. 774.) We further concluded evidence of
violent injury or the threat of violent injury to property is not admissible, as “not of a type which
should influence a life or death decision.” (Id. at p. 776.) *824


We first observe defendant made no objection to the admission of any of the other-crimes evidence
on the ground the evidence did not relate to one of the statutory factors. (See People v. Coleman
(1988) 46 Cal.3d 749, 787 [251 Cal.Rptr. 83, 759 P.2d 1260]; People v. Poggi, supra, 45 Cal.3d
at p. 331.) The argument may therefore be deemed waived. (People v. Poggi, supra, 45 Cal.3d
at p. 331.)


Boyd, moreover, is distinguishable. Unlike the act involving property there at issue—the
“presumably violent” removal of an air vent's metal grating in an escape attempt (38 Cal.3d at p.
776)—defendant's arson of Cindy's car was an integral part of his attempts to frighten and control
her, attempts that commenced with his rape and assault of her on July 16, 1980, that continued
with his arson of her house on July 18 and his arson of her car on July 20, and that culminated in
his murder of her on August 11. Viewed in this context, the car arson clearly involved an implied
threat of violence against a person, as required by Boyd, supra, 38 Cal.3d 762, for admission under
section 190.3, factor (b). Defendant's threat to burn Downing's camper, made in the context of his
effort to get Downing to fight, likewise may be viewed as an implied threat of violence against
Downing and thus admissible under factor (b).


(23) Evidence of the violations of sections 415 and 653m also was admissible under section 190.3,
factor (b). In Boyd, supra, 38 Cal.3d 762, this court suggested the threats of violence there at
issue would have been admissible had the prosecution proved the elements of a criminal offense.
(38 Cal.3d at pp. 777-778.) Here the jury was instructed on the elements of sections 415 28  and
653m, 29  and was further instructed to consider the evidence of the alleged threats only if they
found beyond a reasonable doubt that defendant had committed the offenses described. That the
offenses do not necessarily require acts or threats of violence is immaterial. Section 190.3, factor
(b) permits evidence of any offense that in fact “involved the use or attempted use of force or
violence or the express or implied threat to use force or violence.” (Italics added; see People v.
Grant (1988) 45 Cal.3d. 829, 850-851 [248 Cal.Rptr. 444, 755 P.2d 894] [possessing a deadly
weapon]; cf. Boyd, supra, 38 Cal.3d at p. 777 [inciting to riot].) Defendant's offenses clearly
involved threats of violence. *825
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28 The court instructed the jury in pertinent part as follows on breach of the peace: “Every
person who unlawfully fights, challenges another person to fight in a public place, [or] who
in a public place directs at one or more persons offensive words which are inherently likely
to provoke an immediate violent reaction, is guilty of a misdemeanor.”


29 The court instructed the jury in pertinent part as follows on annoying telephone calls: “Every
person who with the intent to annoy, telephones another and addresses to or about such other
person any threat to inflict injury to the person or the property of the person addressed or
any member of his family is guilty of a crime.”


Pursuant to the foregoing analysis, all the other-crimes evidence, except the vandalism to P.'s
car, was properly admitted. But even assuming admission of the evidence was error, it clearly
was nonprejudicial. As properly admitted evidence in aggravation the jury had before it the
circumstances of the instant offense—a cold-blooded killing, from a position of hiding, committed
in the presence of the victim's parents and 10-year-old child; the 3 special circumstances of prior
conviction of murder, murder by lying in wait, and murder for the purpose of killing a witness;
defendant's prior conviction of the second degree murder of his wife Kathy Stanley; his murder
of Cheryl Renee Wright the day before Cindy's murder; his rape of P.; the attempted rape of P.;
and his brandishing a deadly weapon by firing a shotgun at a neighbor. From this evidence the
jury would have had to infer that defendant had engaged in a pattern of exceptionally violent
behavior over an extended period of time and that he had failed to respond to the rehabilitative
efforts of the criminal justice system. Admission of the additional evidence could not have made
a difference. (See People v. Burton (1989) 48 Cal.3d 843, 863-864 [258 Cal.Rptr. 184, 771 P.2d
1270].) Defendant's contention his trial counsel rendered ineffective assistance by failing to object
to the evidence accordingly also must fail for want of prejudice. (People v. Zapien (1993) 4 Cal.4th
929, 981 [17 Cal.Rptr.2d 122, 846 P.2d 704].)


5. Skipper Error (Skipper v. South Carolina (1986) 476 U.S. 1 [90 L.Ed.2d 1, 106 S.Ct. 1669]
(24) Citing Lockett v. Ohio (1978) 438 U.S. 586 [57 L.Ed.2d 973, 98 S.Ct. 2954] and Eddings v.
Oklahoma (1982) 455 U.S. 104 [71 L.Ed.2d 1, 102 S.Ct. 869], defendant contends the court erred
in restricting inquiry into whether his family opposed his execution. The issue arose prior to the
presentation of certain defense witnesses, when the prosecution asked for an offer of proof as to
the relevancy of the testimony of certain mem bers of defendant's family. The prosecutor stated
he was making a motion in limine to exclude the testimony unless the witnesses had something
relevant under the criteria of section 190.3, factors (a) through (k). As an example of a question
he considered irrelevant, the prosecutor cited asking defendant's mother “whether she wanted to
see him executed.” Defense counsel suggested Mrs. Stanley's answer would “indicate something
about [defendant's] character and the nature of their relationship.” The court stated the question did
not appear to be probative of any issue related to the statutory factors and ordered that the question
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not be asked, but without prejudice to reconsideration of the issue if “any counsel believes that it
*826  would be relevant ....” At no time did defense counsel pursue the matter. 30


30 As the Attorney General argues, the record suggests the idea for the question originated with
the prosecution, not the defense. That the defense had not actually planned to ask the question
is suggested by the prosecutor's having first stated the question and also by the failure of the
defense to accept the court's invitation to take the matter up later.


In Lockett v. Ohio, supra, 438 U.S. 586, and Eddings v. Oklahoma, supra, 455 U.S. 104, the
United States Supreme Court held that the Eighth and Fourteenth Amendments require that the
“sentencing jury ... 'not be precluded from considering as a mitigating factor, any aspect of a
defendant's character or record ... that the defendant proffers as a basis for a sentence less than
death.' [Citations.]” (People v. Easley (1983) 34 Cal.3d 858, 877-878 [196 Cal.Rptr. 309, 671
P.2d 813], italics omitted.) Here the jury was not precluded from considering such evidence.
Defendant's mother testified fully to his background as a youth, his early commitment to the Youth
Authority, the ridicule he suffered because of a physical defect requiring corrective surgery, his
love for his children and her love for defendant. His sister testified that after defendant's parole
from prison in 1979 she observed him encourage his son in sports and express his love for his
children. His brother-in-law likewise testified that defendant had expressed love for his children,
that defendant had been a pleasant companion on a trip they had taken together, and that he loved
him very much. Each of defendant's three children testified to their love for him and his love for
them.


From the foregoing testimony the jury would have inferred the obvious—that defendant's family
did not want him to be executed. Assuming, without deciding, the court's ruling was error (see
People v. Fierro, supra, 1 Cal.4th at p. 241; but see Robinson v. Maynard (10th Cir. 1987) 829 F.2d
1501, 1505, cert. denied 502 U.S. 970 [116 L.Ed.2d 463, 112 S.Ct. 445]), it clearly was harmless
beyond a reasonable doubt. (Chapman v. California (1967) 386 U.S. 18 [17 L.Ed.2d 705, 87 S.Ct.
824, 24 A.L.R.3d 1065]; cf. People v. McLain (1988) 46 Cal.3d 97, 109 [249 Cal.Rptr. 630, 757
P.2d 569].)


6. Prosecutorial Misconduct
Defendant asserts several instances of error in the prosecutor's closing argument. We discuss his
claims in turn, and conclude defendant has not shown error.


a.  Caldwell error
(25) Citing this court's decisions in People v. Milner (1988) 45 Cal.3d 227 [246 Cal.Rptr. 713,
753 P.2d 669] (Milner) and *827 People v. Farmer (1989) 47 Cal.3d 888 [254 Cal.Rptr. 508,
765 P.2d 940] (Farmer), defendant contends his sentence must be reversed under the Eighth
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Amendment principles articulated in Caldwell v. Mississippi (1985) 472 U.S. 320 [86 L.Ed.2d
231, 105 S.Ct. 2633] (Caldwell). Caldwell stands for the proposition that a death sentence may
not rest on a determination made by a sentencer who has been affirmatively misled to believe
the responsibility for determining the appropriateness of the defendant's death sentence rests
elsewhere. (Caldwell, supra, 472 U.S. at pp. 328-329 [86 L.Ed.2d at p. 240]; see also Romano
v. Oklahoma (1994) 512 U.S. ___, ___ [129 L.Ed.2d 1, 11, 114 S.Ct. 2004].) “[S]tate-induced
suggestions that the sentencing jury may shift its sense of responsibility to an appellate court”
thus violate the Eighth Amendment and invalidate a death sentence returned under their influence.
(Caldwell, supra, 472 U.S. at p. 330 [86 L.Ed.2d at p. 240].) So also do suggestions that “the law”
in the abstract, and not the jurors themselves, determines whether the defendant receives the death
penalty. Prosecutorial argument of the latter sort, coupled with a potentially misleading instruction
on the jury's sentencing responsibility, caused us to reverse the death sentences imposed in the cases
of Milner, supra, 45 Cal.3d 227, and Farmer, supra, 47 Cal.3d 888. The prosecutor in Milner told
the jurors, in summation, essentially that they did not bear personal responsibility for imposing the
penalty, they were not required to consider their personal feelings, and “the law” would “protect”
them if they avoided doing so. Evaluating the whole record, we concluded the jury was misled as
to its sentencing discretion and responsibility; consequently, we reversed the sentence of death.
(Milner, supra, 45 Cal.3d at p. 257.) Similarly, in Farmer the prosecutor, during his argument to
the jury, declared “Whether or not Mr. Farmer should live or die was decided by the voters of this
state when they passed this [death penalty] law, when they set the criteria. They decided who lives
and who dies. You decide, does aggravating outweigh mitigating. That is your job. That is all you
decide. The law does the rest.... You do not decide life or death. The law does that.” (47 Cal.3d at p.
929.) We concluded this erroneous statement, among others contained in the prosecutor's closing
argument, required reversal of the death sentence. (Farmer, supra, 47 Cal.3d at pp. 924-931.)


Defendant cites the following portion of the prosecutor's closing argument: “[A]t least 50 or 60
times during Mr. Neill's argument, probably 20 times during Mr. Petersen's argument, they said,
'Are you going to kill Mr. Stanley, are you going to kill him.' Over and over again. Are you going
to kill him. Are you going to put the gun to his head. Are you going to pull the trigger. Are you
going to kill him. What is the defense trying to do. What are they trying to do? Mr. Stanley is the
murderer. The defense wants the jury, you ladies and gentlemen, who have come here, and given
of your time, they want you to feel like the murderer. They want you to turn the table, and put
*828  you on the defensive. You are the murderers. If you do what the facts say, if you do what
the law says that you should do, if you reach a just result in this case, you then are the murderers.
Is that an honest argument? Is that a valid argument? Is that anywhere in these factors? Strictly
pandering, playing to some emotion, to turn the tables. And I daresay, ladies and gentlemen, if you
are murderers, or killers for returning a verdict of death, then how about the people that are on
death row in California, a hundred plus, are the juries who convicted them, are those jurors made
up of killers? Every time the death penalty has been on the ballot, 68-70 percent of the people
of this state have voted in favor of it. That is the law. And if you are killers, then 68-70 percent
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of the people in this state are killers in the same regard. If you are killers then the legislature of
this state, duly elected representatives throughout the various counties, and districts in this state,
those people who have enacted the law of capital punishment, the legislature, they are murderers
too, they are killers. The District Attorneys, the prosecutors, they are killers too. And the judge
who has to review the death cases, and make determinations, and trial judges, they affirm it, if
they affirm it, they are killers too. And the Courts of Appeal in this state, Supreme Court, if they
affirm the death penalty cases, under this law, those judges, or justices of the Supreme Court, if
they affirm, I guess they are killers too. And if the governor fails to commute a sentence in a death
penalty case, I suppose the governor is a killer too.” The trial court on its own motion directed the
jury to disregard the remark about the Governor.


By failing to object to the prosecutor's comments, defendant failed to preserve the claim of
Caldwell error. If we were to reach the merits of his argument, we would conclude the jury was
not misled to believe the responsibility for determining defendant's sentence lay elsewhere. We
do not read the prosecutor's statements as suggesting to the jury that some other agency, such
as a reviewing court, was responsible for the sentence to be meted out to defendant. Rather, the
prosecutor's remarks were designed to refute the defense's implication that, if the jury voted for
death, it would be on the same moral level as a murderer.


Defendant further characterizes other aspects of the prosecutor's closing argument as suggesting
the jury could essentially “remove itself” from the decisionmaking process and mechanically
weigh aggravating and mitigating factors. We do not so read the argument defendant cites. In our
view it falls well within the bounds of propriety.


Defendant notes the prosecutor urged the jury to “weigh the matters that had been presented in
aggravation by the People which indicate that death is an appropriate verdict” against “the matters
in mitigation, the defense presented ... and if the aggravation presented outweighs the mitigation,
then *829  your verdict shall be one of death.” (Italics added.) However, contrary to defendant's
claim, the prosecutor's argument did not impermissibly lessen the jurors' sense of responsibility to
determine the sentence, but instead paraphrased the relevant portion of section 190.3 in the context
of an argument stressing the weighing function the jurors were charged to perform. (See People v.
Howard, supra, 1 Cal.4th at p. 1187.) We are mindful of our words of caution in People v. Brown
(1985) 40 Cal.3d 512, 538-541 [220 Cal.Rptr. 637, 709 P.2d 440], that the instruction based on this
statutory language, in isolation, has the potential to mislead the jury about its sentencing discretion.
Based on our review of the record as a whole, however, we see no reasonable likelihood (People
v. Clair (1992) 2 Cal.4th 629, 663 [7 Cal.Rptr.2d 564, 828 P.2d 705]) the jury was so misled in
this case.


Defendant also contends the jury's penalty determination is unsupported by substantial evidence.
He fails to cite any authority, legal or factual, for that contention, and we therefore are not obliged
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to address it. Nonetheless, we have reviewed the record and conclude the evidence, outlined above,
amply supports the jury's finding that death is the appropriate penalty in this case.


b. Griffin Error
(26) In summarizing the penalty phase evidence, the prosecutor repeatedly referred to the absence
of any defense challenge to aggravating evidence of defendant's violent behavior. 31  Defendant
contends the prosecutor's comments drew the jury's attention to the fact he did not testify, in *830
violation of the rule declared in Griffin v. California (1965) 380 U.S. 609 [14 L.Ed.2d 106, 85
S.Ct. 1229]. As we have noted, “Prosecutorial comment which draws attention to a defendant's
exercise of his constitutional right not to testify, and which implies that the jury should draw
inferences against defendant because of his failure to testify, violates defendant's constitutional
rights.” (People v. Murtishaw (1981) 29 Cal.3d 733, 757 [175 Cal.Rptr. 738, 631 P.2d 446].)


31 Relevant portions of the prosecutor's argument are as follows: “... I laid out, and went through
each and every one of the matters in aggravation that this jury should consider. And these
are the matters that you are to put on that scale to balance it. And I waited and I waited
during the defense argument for them to pull out their mitigation that the law says that you
can consider to put on their scale. And I waited and I waited and I waited, and I found little,
if any, which they brought forth. But you know, that is not surprising. It is not their fault
that they couldn't do it. It is not their fault that they had to make an emotional appeal to
this jury. But that is what they had. That is all they had. That is all that was left. Because if
this jury follows the law, and considers the circumstances in aggravation, and those couple
perhaps in mitigation that has been offered by the defense, this isn't even a close decision, if
you follow the law. It is not close. It is one sided. So the defense had to resort to something
other than the law, something other than the facts to try to get the result which they wanted
for their client. And the aggravation evidence that the People put on ... went unchallenged
by the defense. You know, that just went unchallenged, unquestioned. I mean, there was no
challenge to the murder of Cheryl Renee Wright. There was no challenge involving the rape,
and attempted rape of [P.]. There was no challenge to the threats of Jim Rhiley. There was
no challenge to the violent words to Downing. There was no challenge to the fact that the
Defendant threatened to kill his deceased wife's brother. There was no challenge to the threats
of, 'I'll smash your face, I'll blow up your house,' and so on that were made over a period of
time to Claudia Ameral. There was no challenge about the time that the Defendant fired the
shotgun at his neighbor in 1965. There was no challenge about the vandalism, the smashing
of the car. There was no challenge about the threats to the life of a first wife, Linda Faith,
that, 'I will take care of you like I did Kathy,' there was no challenge to the threats that were
made to Barbara Gwiazdon, and her family. None whatsoever about going to get her, her
crippled husband, and her children on the way home from school. There was no challenge
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whatsoever to any of those. And those matters go on the scale, and these are matters that
this jury can consider.”


Defendant's claim fails at the threshold, as he failed to preserve any claim of error by specifically
and contemporaneously objecting at trial, and no reason appears why an admonition, if requested,
would not have remedied any improper effect of the remark. (People v. Noguera, supra, 4
Cal.4th 599, 638.) Were we to reach the claim's substance, we would find it lacking in merit.
Because nothing suggests only defendant's testimony was capable of “challenging” the aggravating
evidence, it cannot be said the prosecutor's summation served to point a finger at defendant's failure
to take the stand. Rather, it amounted to fair comment on the state of the evidence.


c. Reference to Defendant's Prior Murder Conviction
Defendant contends the prosecutor engaged in misconduct in the following reference to his 1975
conviction for the murder of Kathy Stanley. “[Defendant shortly after his arrest on the prior murder
charge] indicated that he was going to pretend that he was mentally ill and knew how to get away
with that with the psychiatrists. And that he would get out in two or three years.... [¶] So here you
have a man that has been arrested. He is already planning to use or manipulate psychiatrists so he
could get out in two or three years. And lo and behold he almost makes it—four and a half years
for the second degree murder of his second wife, Kathleen.” This argument, defendant contends,
implied his prior murder was actually of the first degree, when the jury in that case found it to be
of the second degree, and suggested the jury in the present case should correct that injustice by
“overcompensating” in the penalty decision at hand. He likens the prosecutor's argument in this
respect to that disapproved in People v. Haskett (1982) 30 Cal.3d 841, 867 [180 Cal.Rptr. 640,
640 P.2d 776] (Haskett). In Haskett the prosecutor, during penalty phase argument, repeatedly
suggested that by failing to convict the defendant of rape and robbery during the guilt phase,
jurors had failed to follow the law, and invited them to correct their “wrong *831  decision” in
the penalty phase. (Id. at p. 864.) We strongly disapproved the prosecutor's argument, calling it an
impermissible attempt to reopen the process of adjudication. (Id. at p. 866.)


Defendant failed to preserve this argument by a timely and specific objection at trial, and no reason
appears why an admonition, if requested, would not have remedied the effect of the remarks.
(People v. Noguera, supra, 4 Cal.4th at p. 638.) Even had the point not been waived, the attempted
comparison of this case to Haskett fails. We find nothing in the cited comments resembling a
suggestion that the murder of Kathy Stanley was actually of the first degree, or that the jury
in the present case should right the prior jury's wrong decision by voting for death. Rather, the
prosecutor's comments were permissibly designed to suggest, based on the evidence in the record,
that defendant was capable of manipulating psychiatrists such as Dr. Axelrad.


d. Comment on Defendant's Age
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(27) Defendant next contends the prosecutor engaged in misconduct by arguing for a death verdict
based on defendant's age at the time of the crime. Again, the point is waived for failure to make a
timely and specific objection below. (People v. Noguera, supra, 4 Cal.4th at p. 638.) Were it not,
we would find no misconduct warranting reversal. We have previously held age, as used in section
190.3, factor (i), to be neither an aggravating nor a mitigating factor in and of itself, but rather
a “metonym for any age-related matter suggested by the evidence or by common experience or
morality that might reasonably inform the choice of penalty.” (People v. Lucky (1988) 45 Cal.3d
259, 302 [247 Cal.Rptr. 1, 753 P.2d 1052].) Consequently, either counsel may argue age-related
inferences in any case. (Ibid.) The prosecutor's rebuttal argument that defendant's age (35) could
be considered a circumstance in aggravation because it signified he “kn[ew] about life. He kn[ew]
what to expect of it. He kn[ew] what the rules of society are. He kn[ew] murder is wrong” merely
asked the jury to infer defendant's age and attendant experience in life rendered him more culpable
than a “young kid” who knew “nothing about life.” This reasoning was entirely proper, and it is
not reasonably possible the use of the label “circumstance in aggravation” could have affected the
jury's verdict. (People v. Allen, supra, 42 Cal.3d at p. 1284.)


e. Sympathy for Victims
Defendant contends the prosecutor engaged in misconduct by asking the jury to exercise sympathy
for the victims and their families in determining *832  the penalty. 32  He contends such an
argument injects an impermissibly arbitrary element into the penalty decision and risks verdicts
based on fury and rashness rather than reasoned consideration. The United States Supreme
Court and this court have upheld “victim impact” evidence and arguments generally against
constitutional and statutory challenge. (Payne v. Tennessee (1991) 501 U.S. 808 [115 L.Ed.2d
720, 111 S.Ct. 2597] [rejecting Eighth and Fourteenth Amendment challenges]; People v. Edwards
(1991) 54 Cal.3d 787, 832-836 [1 Cal.Rptr.2d 696, 819 P.2d 436] [concluding, inter alia, victim
impact evidence and argument are admissible as bearing on section 190.3, factor (a), circumstances
of the crime].) The prosecutor's argument in this case fell within the general bounds of propriety,
as it was not so inflammatory or emotional as to divert the jury's attention from its proper role or
invite an irrational, purely subjective response. (People v. Edwards, supra, 54 Cal.3d at p. 836.)
We therefore find no misconduct.


32 The prosecutor argued as follows: “What about other people, other family members, others
—not sympathy or pity for Mr. Stanley. And we will go into that a little later.
“And it is not just Mr. Stanley that has emotions, not Mr. Stanley's family that has emotions.
But there are other people that have emotions that are concerned with this case. They are
those people that are the parents of Cindy Rogers Stanley—[objection by defense; overruled]
[¶] There are those people that are the parents of Cheryl Renee Wright, Jim and Pat Rhiley,
the parents of Kathleen Stanley—these people also have feelings. And of course I represent
the People. But I think to a certain extent, I represent the interest, you know, of the victims. I
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mean, they aren't here ... [y]ou can't see Kathleen. You can't see Cheryl Renee. You can't see
Cindy. They aren't here. They can't come into the courtroom. They can't, as such, be a part of
the proceedings. [¶] I guess the closest that I can do by bringing them into the courtroom is
to show you their photos. I know really of no other way to do it so that your attention, if you
are going to consider emotions, that at least your attention is at least equally split between
Mr. Stanley, and between the victims. [¶] Exhibit 90-B. And this is really what we get down
to, this is really the guts of the case. This is really what we are talking about. This is what you
see of what Kathy Ann—this is the product of what Mr. Stanley did. [Objection; overruled.]
[¶] Exhibit 241, Cheryl Renee Wright—the photograph of her. Nice attractive young lady.
[¶] 5-G, photograph of Cindy. This is what Mr. Stanley has done. This is the aggravation.”


f. Comments Invoking Prestige of Prosecutor's
Office and Alluding to Personal Knowledge of Facts


(28) Defendant complains that in urging the jury to return a verdict of death, the prosecutor
improperly relied on the prestige of the district attorney's office in alluding to its decision to seek
the death penalty against him. The point is waived for lack of a timely and specific objection.
(People v. Noguera, supra, 4 Cal.4th at p. 638.) Were we to reach the merits, we would reject it.
The prosecutor neither invoked the prestige of his office, nor cited his own personal knowledge, in
support of the argument defendant was more deserving of the death penalty than other murderers.
In essence, the prosecutor merely sought to persuade the jury that both the facts of Cindy's *833
murder and defendant's personal history warranted a verdict of death, properly observing that
not every murder, or even every murder with special circumstances, would call for the ultimate
penalty. 33


33 The prosecutor argued as follows: “And in Mr. Stanley's case, you see, you not only have a
crime itself, that makes him come within special circumstances, and allows him to receive the
verdict of death, but you have it both ways. You also have an individual whose background
by reasons of the prior murder conviction, also brings him within special circumstances, also
allows the jury to impose a verdict of death. [¶] So, it is not every case of murder, not every
case of first degree murder, and it is fair to say it is not even in every case of murder with
special circumstances where a death penalty would be asked of the jury.”


7. Refusal to Delete Portions of Videotape
At defendant's behest and over the prosecution's objection, the 121/2 hours of videotape of Dr.
Axelrad's narcohypnotic interview of defendant was played to the jury in connection with Dr.
Axelrad's testimony concerning defendant's asserted mental disorders. 34  (29) The trial court,
however, denied defendant's motion under Evidence Code section 352 to edit the tapes to omit
any reference to defendant's third wife, Diana Lynn, and his rape of Cindy. Relying on People
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v. Coleman (1985) 38 Cal.3d 69 [211 Cal.Rptr. 102, 695 P.2d 189], defendant contends the trial
court's ruling constituted prejudicial error. 35


34 In addition to the videotapes, Dr. Axelrad had 29 hours of audiotapes of his interviews with
defendant, which were not played to the jury. Outside the presence of the jury, he testified it
was more important for the jury to see the videotapes than hear the audiotapes and that both
sets covered basically the same material.


35 Defendant does not directly cite the references to Diana Lynn that were the basis of his motion
to delete. Rather, he refers to pages of the record where the defense cited particular pages of
the videotape and audiotape transcripts. Most of the references are to the audiotapes. Because
neither the audiotapes nor the transcripts are part of the record and the audiotapes were not
introduced into evidence, the contents of those tapes have no relevance to this appeal.


In Coleman, supra, the defendant had shot his wife, child and niece. His defense was diminished
capacity. In forming their opinions, the defense psychiatrists had relied in part on three letters
written by the defendant's wife in which she stated the defendant had many times threatened to
kill the family and had twice before threatened to hurt her. Over defense objection, the trial court
permitted introduction of the letters for the limited purpose of cross-examining the defense's expert
witnesses. This court reversed.


Recognizing that courts have traditionally given parties wide latitude in the cross-examination of
experts to test their credibility, including use of evidence inadmissible on direct examination, this
court stated: “Nevertheless, the trial court must exercise its discretion pursuant to Evidence Code
section 352 in order to limit the evidence to its proper uses.” ( *834 People v. Coleman, supra,
38 Cal.3d at p. 92.) In Coleman, we concluded the trial court abused its discretion by permitting
extensive questioning of the expert witnesses on the contents of the letters. “Accusatory statements
'from the grave' such as these,” we stated, “have so great a potential to unfairly prejudice the
defendant that the courts have long recognized that a limiting instruction will be insufficient to
prevent improper use. [Citations.]” (38 Cal.3d at p. 93.) The letters, we observed, were not of
major significance in the experts' evaluation of the defendant's mental capacity, and those portions
that the prosecutor “legitimately offered” to challenge the psychiatric opinions “could have been
selected and presented in a fashion which would have lessened their emotional impact and would
have avoided the improper inference that the victim's accusations were true.” (Ibid.)


Unlike in Coleman, in this case the tapes were offered by the defense, over the prosecution's
objection. Dr. Axelrad was of the opinion defendant suffered, inter alia, from intermittent explosive
disorder. In a hearing outside the presence of the jury, Dr. Axelrad testified that one of the
criteria for intermittent explosive disorder is “intermittent episodes of loss of control of aggressive
behavior which results in violence or serious destruction of property.” Much of the basis for
his opinion appeared in the videotaped narcohypnotic interview with defendant, and he believed
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viewing the tape would assist the jury in understanding the basis for his opinion. In making
his diagnosis, he used all the information available to him, although not all the information
was necessary to his ultimate conclusion. He specifically considered the various episodes of
unprovoked violence he knew of, including the alleged sexual assault against Cindy. Although he
felt it was important to explore defendant's relationship with Diana Lynn, and he considered the
information defendant provided about the relationship, that information was not essential to his
diagnosis because defendant did not disclose any behavior toward Diana that was consistent with
his disorder. Defendant had made it a condition of the narcohypnotic interview that Dr. Axelrad not
ask him anything about Diana Lynn. 36  Such a precondition to an interview, Dr. Axelrad testified,
can influence its outcome and would be important to know about in evaluating the procedure. 37


36 Dr. Axelrad knew from investigative reports and prior interviews with defendant that
defendant married Diana Lynn while he was in prison for the murder of his second wife,
Kathy, and that some months after defendant's release from prison Diana disappeared. In
prior interviews defendant had denied he had anything to do with Diana's disappearance and
claimed she was still alive.


37 In response to the prosecutor's question whether the promise alone could be enough to
ruin the validity of the hypnotic experience, Dr. Axelrad stated: “No. It certainly can—it
certainly ... makes the procedure a procedure that has to be much more critically examined
in terms of the information provided. It is not an ideal situation. In fact, it is a situation that
the person examining the individual in the interview, the hypnotic interview, in reviewing
the information after the interview is over, has to be very careful in terms of interpreting any
information because of the promise. It is not ideal. It is far from being ideal.”


Following argument, the trial court denied defendant's motion to exclude the references to the
rape charges and Diana Lynn. The court determined the *835  probative value of the evidence
“substantially outweighs” the probability its admission would create substantial danger of undue
prejudice.


The court's ruling was not an abuse of discretion. As the court observed, Dr. Axelrad testified all
the matters on the tape were considered by him. The alleged rape of Cindy was “essential” to his
diagnosis. Further, in Dr. Axelrad's view the rape bore a significant relationship to defendant's
murder of Cheryl Renee Wright, in that it was likely defendant killed Cheryl after she rejected his
sexual advances, just as he killed Cindy after he allegedly raped her. Unlike the accusatory letters
in People v. Coleman, supra, 38 Cal.3d 69, Cindy's charges did not accuse defendant of the very
act for which he was on trial, the charges were supported by independent evidence known to Dr.
Axelrad, and they did not undermine the defense. To the contrary, Cindy's charges supported the
defense of intermittent explosive disorder.
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Although the references to Diana Lynn were not essential to Dr. Axelrad's intermittent explosive
disorder diagnosis, Dr. Axelrad considered defendant's relationship with Diana Lynn important,
and his promise not to question defendant about Diana Lynn was relevant to the validity of the
interview. The references, moreover, were of themselves innocuous. 38  At no time do they indicate
Diana Lynn met with violence or that defendant was connected with her disappearance. Defendant
does not contend otherwise. Rather, he complains that the prosecutor, in cross-examining Dr.
Axelrad, went over the alleged rape of Cindy and the disappearance of Diana Lynn in some detail,
thereby ensuring the information “would impress the jury” when it came time to make its penalty
decision. But the scope of the prosecutor's cross-examination was not before the court when it
denied defendant's motion to edit the tapes, nor did defendant object during the cross-examination.
Neither does defendant raise the prosecutor's cross-examination as error on appeal. *836


38 The videotape references to which defendant objected were as follows: (1) defendant accused
his investigator of wanting to listen to his hypnotic interview in the hope of finding the
whereabouts of Diana Lynn and the man she is with, because of the “extremely large reward”
offered for the man; (2) Dr. Axelrad mentioned having discussed with defendant's mother
an experience she had with defendant “during the time that Diana Lynn was in jail”; (3)
defendant said he had seen a picture of Diana Lynn in a fishing and hunting newsletter that
she must have sent in knowing he would see it; (4) defendant, while discussing the mileage
he put on the Camaro, mentioned that during that time he was “thinking about driving to
Lakeview [Oregon] to try to see Diana”; (5) Dr. Axelrad promised defendant that he would
return Diana Lynn's diary to defendant's mother; (6) defendant stated he asked his parole
agent about his “red diary from Diana Lynn's”; (7) Dr. Axelrad, in the context of discussing
an incident between defendant and his mother, suggested that defendant was angry with his
mother because she did not like Diana Lynn and would not help defendant bail her out of jail.


The probative value of the references to Diana Lynn lay not in the truth of anything said on the
tape, but in the fact that, despite the admittedly important contribution to Dr. Axelrad's diagnosis
information about defendant's relationship with her would have made, Dr. Axelrad asked defendant
no questions about it because of a promise he had made to defendant, which promise detracted
from the interview as a valid diagnostic tool. Consequently, even had the references to Diana Lynn
been deleted from the tapes, the prosecutor clearly would have been entitled to cross-examine Dr.
Axelrad on matters that he admitted weakened the validity of the interview.


The trial court, having ruled the tapes were admissible, did not abuse its discretion in ruling “the
entire matter” should be presented to the jury.


8. Refusal to Re-Voir Dire Jury at Resumption of Penalty Phase
(30) The penalty phase of this case was interrupted for more than three months by the trial on the
issue of defendant's competency. Defendant complains this extended hiatus created a significant
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risk the penalty phase jurors would be exposed to prejudicial extraneous information about the
case. He contends the trial court erred in refusing his request that each member of the jury be
questioned as to whether anything had occurred during the interruption that would interfere with
his or her ability to continue as a fair and impartial juror.


The right of every criminal defendant to trial by a jury that considers only the evidence admitted
in court is, of course, fundamental. (U.S. Const., Amends. VI, XIV; Cal. Const., art. I, § 16;
Turner v. Louisiana (1965) 379 U.S. 466, 472-473 [13 L.Ed.2d 424, 428-429, 85 S.Ct. 546].) “It
is well settled that it is misconduct for a juror to read newspaper accounts”—or, one could add, to
listen to broadcast media reports or otherwise to acquire extrajudicial information regarding—“a
case on which he is sitting ....” (People v. Holloway (1990) 50 Cal.3d 1098, 1108 [269 Cal.Rptr.
530, 790 P.2d 1327].) Defendant concedes the defense ordinarily bears the burden of establishing
misconduct (People v. Marshall (1990) 50 Cal.3d 907, 949 [269 Cal.Rptr. 269, 790 P.2d 676]),
but argues the length of the hiatus in his case should raise a presumption jurors were exposed to
improper material, thereby obviating the need for a specific showing of misconduct. We decline
to create such a rule. During the trial, the trial court admonished the jurors each evening to avoid
discussing the case, forming or expressing any opinion on it, or reading or listening to anything
connected with the case that might appear in the news media. Just before the hiatus, the court gave
a *837  particularly strong admonition, set forth in the margin. 39  In the absence of any contrary
showing, we presume the jurors followed the admonition. (See People v. Lanphear (1980) 26
Cal.3d 814, 835-836 [163 Cal.Rptr. 601, 608 P.2d 689]; Evid. Code, § 664.)


39 “Now, the Court would advise the jury that we're going to be taking a recess in these
proceedings, and at this time the Court is not in a position to advise the jury of the length
of the recess. So you'll be retained on call, and the Court read Mrs. Kester's situation, and,
of course, we have alternative jurors.
“The Court would anticipate that we would be able to give you a week or two weeks' notice
of when to return to court. Hopefully we'd be able to give you two weeks' notice, but at least
a week's notice. So we would ask you to go about your daily life as usual, resume your usual
activities, do what you have scheduled, and—but you're being retained on call, and at the
appropriate time, the Court will cause you to be notified.
“Now, pending your return on call, the Court would mention this admonition. As I have
explained to you a number of times, the wording of the admonition is that it's your duty as
jurors not to discuss this case or anything pertaining to it either amongst yourselves or with
any other person or persons, nor permit it to be discussed in your presence.
“It is further your duty as jurors not to form or express any opinion concerning any issue
here until such time as you've heard all of the evidence and the arguments of Counsel and the
Court's instructions as to the law, and the Court has placed it in your hands for your decision
in the sanctity of the jury room.



https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDVI&originatingDoc=Ieb3df42cfab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000583&cite=USCOAMENDXIV&originatingDoc=Ieb3df42cfab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000203&cite=CACNART1S16&originatingDoc=Ieb3df42cfab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1965125016&pubNum=708&originatingDoc=Ieb3df42cfab911d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=50CALIF3D1098&originatingDoc=Ieb3df42cfab911d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_1108&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_1108 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990086646&pubNum=661&originatingDoc=Ieb3df42cfab911d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990086646&pubNum=661&originatingDoc=Ieb3df42cfab911d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=50CALIF3D907&originatingDoc=Ieb3df42cfab911d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_949&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_949 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1990081308&pubNum=661&originatingDoc=Ieb3df42cfab911d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=26CALIF3D814&originatingDoc=Ieb3df42cfab911d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_835&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_835 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000233&cite=26CALIF3D814&originatingDoc=Ieb3df42cfab911d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_835&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_835 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980109037&pubNum=661&originatingDoc=Ieb3df42cfab911d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000207&cite=CAEVS664&originatingDoc=Ieb3df42cfab911d983e7e9deff98dc6f&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





People v. Stanley, 10 Cal.4th 764 (1995)
897 P.2d 481, 42 Cal.Rptr.2d 543, 95 Daily Journal D.A.R. 9004


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 68


“And should there be anything in the news media, either the newspaper, radio or television
news, concerning this trial or anything remotely related to it, you're requested, admonished,
instructed and directed to immediately refrain from reading, viewing, or listening to the same
as the case may be.
“Now, I'd like to enlarge upon this admonition a little bit. The Court is asking you to go
about your daily life as usual, as if you weren't on jury duty. The Court would caution you
not to permit anyone to approach you, nobody in your family, or where you work, or allow
anyone to make any comment to you, and avoid any of the news media, so as to—when you
return to court, that you will be in the same state and frame of mind, not contaminated by
any outside—anything outside the courtroom that you've heard here in this courtroom.
“As the Court has indicated, at this time the Court is unable to give you an approximation as
to when you will return, but bear in mind this is a very important admonition, very important
admonition, and go about your daily lives and vacations, what you have planned, and remain
on call, though.
“At this time, then, we'll excuse you—we aren't releasing you, merely excusing you, subject
to being kept on call.”


9. Admission of Photographs
(31) Defendant contends the trial court erred in admitting, over his objection, People's exhibits
Nos. 90-B and 90-C, two photographs of Kathy Stanley's slain body. The first showed the body
lying supine on the ground near the automobile at the crime scene; the second, shot from a greater
distance, showed the body covered by a sheet. Defendant argued at trial, and renews his argument
here, that the photographs were irrelevant and unnecessary because the prosecution had already
proved defendant was convicted of Kathy Stanley's murder. The court overruled the objection,
commenting the photographs were neither gruesome nor offensive and depicted the *838  location
of the murder in relation to the school grounds. We find no abuse of discretion in the admission
of People's exhibits Nos. 90-B and 90-C. As the trial court noted, the photographs were neither
gruesome nor inflammatory, and they helped to illustrate the circumstances of defendant's prior
murder. As such, they had obvious relevance and did not unduly prejudice defendant.


Defendant argues the trial court erred in admitting photographs depicting Cheryl Renee Wright's
murdered body at the well site where the body was discovered. The prosecution offered a series
of photographs showing how the body had been weighed down with boards, which in turn
were covered with boxes of gravel and loose gravel. The pictures were clearly relevant to show
defendant's efforts to conceal the body and how he had come into contact with the gravel. They
illustrated the testimony of the state geologist, who identified the gravel at the well site as being
of the same type as that found in defendant's car. Defense counsel objected to admission of all
of the well site photographs, and the trial court indicated agreement with the defense as to two
photographs depicting the corpse's torso and limbs. The prosecutor then withdrew his offer of
those two photographs, and the trial court admitted the remaining photographs, which focused
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on the gravel, oil and debris and revealed smaller portions of the body. Defendant now contends
that because eyewitnesses testified regarding the condition of the body, and because there was no
defense challenge to the expert testimony linking the gravel found in the Camaro with that at the
well site, admission of the photographs constituted prejudicial error. We disagree. Photographic
evidence is not inadmissible merely because it illustrates eyewitness testimony or confirms other
unchallenged evidence. (People v. Thomas (1992) 2 Cal.4th 489, 524 [7 Cal.Rptr.2d 199, 828 P.2d
101].) We conclude the Wright photographs were neither cumulative, gruesome, nor inflammatory.
The trial court did not abuse its discretion in admitting them.


10. Claims of Instructional Error


a. Refusal to Modify Limiting Instruction
(32) The court instructed the jury they could consider defendant's statements in the videotapes only
for the limited purpose of showing the information on which Dr. Axelrad based his opinion and
not for the truth of the facts asserted in the statements. Citing Green v. Georgia (1979) 442 U.S.
95 [60 L.Ed.2d 738, 99 S.Ct. 2150] (Green) and People v. Harris, supra, 36 Cal.3d 36 (Harris),
defendant contends the court erred in refusing to modify the limiting instruction to instruct the jury
they could consider the tapes for whatever mitigating value they had. This argument is meritless.


In Green, supra, 442 U.S. 95, the United States Supreme Court held due process concerns overrode
state evidentiary rules, so as to require admission, *839  at the penalty phase of a capital trial, of a
highly relevant and reliable hearsay statement in which defendant's crime partner, separately tried,
had admitted he committed the killings. The statement had been admitted at the crime partner's
trial, but under Georgia's hearsay rules was inadmissible at defendant's trial. (Green, supra, 442
U.S. at pp. 96-97 [60 L.Ed.2d at pp. 740-741].) In Harris, supra, 36 Cal.3d 36, three members
of this court in a plurality opinion expressed the view that, under Green, the trial court had erred
in refusing at the penalty phase to admit poetry the defendant had written while in custody on
another offense and before he was charged in the capital case. The opinion emphasized, however,
that the Green theory of admissibility “require[s] that the proponent of the evidence show that
the evidence is trustworthy or reliable.” (36 Cal.3d at p. 70; see also People v. Livaditis (1992) 2
Cal.4th 759, 777-780 [9 Cal.Rptr.2d 72, 831 P.2d 297]; People v. Edwards, supra, 54 Cal.3d 787,
818-821, 837-839.)


In the instant case the tapes had no indicia of reliability. The statements did not predate the instant
charges; rather, they were made contemporaneously with the criminal proceedings and specifically
to provide evidence for the defense. The conditions under which the statements were made cast
further doubt on their reliability. According to Dr. Axelrad, defendant would tell the truth only if
he wanted to, so the reliability of the information was no greater than that obtained in any ordinary
interview, and he had so informed defendant; the limitation defendant placed on questions about
Diana Lynn required that the procedure be “much more critically examined” than otherwise in
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evaluating its reliability; and hypnosis can induce not only enhanced memory, but hypermesia, or
“increased memory,” that may result in information that is not true.


In these circumstances, the court did not err in refusing to modify its limiting instruction. Any
contrary ruling would have permitted defendant to give self-serving testimony free from cross-
examination as to its validity. 40


40 In the videotaped interview defendant denied responsibility for the murders of Cindy and
Cheryl Renee Wright and the arson of Cindy's house, blaming others for those acts. He
claimed amnesia concerning the actual shooting of Kathy and asserted he should have been
convicted of manslaughter rather than murder.


Gregg v. Georgia (1976) 428 U.S. 153, 204 [49 L.Ed.2d 859, 891-892, 96 S.Ct. 2909] and State
v. Davis (1984) 96 N.J. 611 [477 A.2d 308, 314, 47 A.L.R.4th 1055], also cited by defendant, are
inapposite. Those cases argue for a broad view of relevancy in the sentencing phase of a death
penalty case; they are not authority for the proposition that potentially unreliable evidence should
be admitted in the absence of an opportunity for confrontation. In the case at bench, the defense
was free to introduce competent *840  evidence, including defendant's testimony, of the matters
referred to on the tape, including his remorse for Kathy's murder, his regret over his brother's
suicide, his love for his family, and the like. The court, however, properly denied defendant's
motion to present such evidence without affording the prosecution the opportunity for cross-
examination.


b. Refusal to Instruct on Mercy
Defendant contends the trial court erred in refusing to instruct the jury that in determining the
appropriate penalty it could consider mercy. The jury in this case was instructed to consider, among
other factors, “[a]ny other circumstance which extenuates the gravity of the crime even though it
is not a legal excuse for the crime” and “[a]ny other aspect of the defendant's character or record
that the defendant proffers as a basis for a sentence less than death including but not limited to
defendant's character, background, history, mental condition, physical condition, and sympathy or
pity for the defendant.” We have repeatedly held that a jury told it may sympathetically consider
all mitigating evidence need not also be expressly instructed it may exercise “mercy.” (People v.
Montiel (1993) 5 Cal.4th 877, 943 [21 Cal.Rptr.2d 705, 855 P.2d 1277]; People v. Caro (1988) 46
Cal.3d 1035, 1067 [251 Cal.Rptr. 757, 761 P.2d 680].) Defendant suggests no persuasive reason
to depart from our precedents.


c. Brown Error
Defendant argues the instructions given in this case, in delineating the scope of the jury's sentencing
discretion, impermissibly left “room for ... confusion” (People v. Brown, supra, 40 Cal.3d 512,
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544, fn. 17), a potential that was exacerbated by the trial court's refusal to instruct the jury it could
exercise mercy. We have reviewed the record (People v. Proctor, supra, 4 Cal.4th 499, 547) and
conclude the jury was not misled to believe it was required to impose the death penalty. The jury
was instructed, inter alia, as follows: “In determining which penalty is to be imposed on defendant,
you shall consider all of the evidence which has been received during any part of the trial of this
case, except as you may be hereafter instructed. You shall consider, take into account, and be guided
by the following factors, if applicable: [¶] ... [¶] (K) Any other circumstance which extenuates the
gravity of the crime even though it is not a legal excuse for the crime. [¶] (L) Any other aspect of
the defendant's character or record that the defendant proffers as a basis for a sentence less than
death including but not limited to defendant's character, background, history, mental condition,
physical condition, and sympathy or pity for the defendant.” The instructions were sufficient to
apprise the jury of the scope of its discretion. The prosecutor's *841  closing argument did not,
contrary to defendant's assertions, increase the potential for confusion; rather, it conveyed to the
jury the necessity of weighing evidence in aggravation against that in mitigation. Defense counsel's
closing argument further emphasized the discretionary nature of the jury's determination and the
propriety of exercising mercy. We see no possibility the jury was misled.


d. Reasonable Doubt Instruction
In addition to his other claims of instructional error in the penalty phase, defendant reiterates his
constitutional challenges to CALJIC No. 2.90, which was read to the jury in connection with the
evidence of other criminal activity introduced against defendant. (§ 190.3, factor (b).) For the same
reasons that we rejected his arguments in the guilt phase portion of his appeal, we reject them here.
(See Victor v. Nebraska, supra, 511 U.S. ___, ___ [127 L.Ed.2d 583, 595-596, 114 S.Ct. 1239];
People v. Freeman, supra, 8 Cal.4th at pp. 503-504.)


11. Constitutionality of 1978 Death Penalty Law
Defendant argues that California's death penalty law, and instructions predicated on the statutory
language, are unconstitutional in various respects.


Defendant contends that under the rule of Stringer v. Black (1992) 503 U.S. 222 [117 L.Ed.2d 367,
112 S.Ct. 1130] certain sentencing factors set forth in section 190.3 are unconstitutionally vague.
Specifically, he argues the language of section 190.3, factors (a), (b), and (i), as read to the jury,
fails adequately to define the elements of those factors. We have previously rejected this argument
(see, e.g., People v. Berryman (1993) 6 Cal.4th 1048, 1096-1097 [25 Cal.Rptr.2d 867, 864 P.2d
40] [factor (a)]; People v. Bacigalupo (1993) 6 Cal.4th 457, 478 [24 Cal.Rptr.2d 808, 862 P.2d
808] [factor (b)]; People v. Noguera, supra, 4 Cal.4th at p. 649 [factor (i)], and the United States
Supreme Court has likewise upheld the factors against federal constitutional challenge. (Tuilaepa
v. California (1994) 512 U.S. ___, ___ [129 L.Ed.2d 750, 762-764, 114 S.Ct. 2630].) Defendant
also contends factor (k) (§ 190.3, factor (k) [allowing the jury to consider any other circumstance
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that extenuates the gravity of the crime, even though it does not provide an excuse]), in the context
of the prosecutor's argument, invited the jury to consider evidence of defendant's background in
aggravation. Defendant's reasoning is not altogether clear, but in any event the contention lacks
merit. The prosecutor merely commented on the paucity of mitigating evidence introduced by the
defense; in no way did he convert factor (k) into an aggravating factor. *842


Defendant contends the trial court erred in not deleting from the section 190.3 instruction those
factors having no relevance to this case, and in not specifically informing the jury which factors
are aggravating and which mitigating. We have rejected these arguments many times before, and
defendant presents no reason to depart from our earlier decisions. (See, e.g., People v. Wash (1993)
6 Cal.4th 215, 271 [24 Cal.Rptr.2d 421, 861 P.2d 1107] [failure to characterize the penalty factors
as either aggravating or mitigating does not render the statute unconstitutional]; People v. Fauber,
supra, 2 Cal.4th 792, 866 [failure to delete inapplicable penalty factors from jury instructions is
not erroneous].) Defendant also argues the failure to require written findings by the jury on the
aggravating factors it selected deprived him of his right to meaningful review of his sentence
under the Eighth and Fourteenth Amendments; we have previously held to the contrary. (People
v. Fauber, supra, 2 Cal.4th at p. 859.) He contends California law is constitutionally defective
for not requiring the jury to find that all aggravating factors it employs, as well as the ultimate
determination that death is the proper penalty, were proven beyond a reasonable doubt. We rejected
these contentions in People v. Webb (1993) 6 Cal.4th 494, 536 [24 Cal.Rptr.2d 779, 862 P.2d 779])
and other cases.


Defendant also contends intercase proportionality review is constitutionally required. It is not.
(Pulley v. Harris (1984) 465 U.S. 37, 50-51 [79 L.Ed.2d 29, 40-41, 104 S.Ct. 871].)


Defendant argues that the adjectives “extreme” and “substantial,” modifying two of the mitigating
factors (§ 190.3, factors (d) and (g)), render those factors unconstitutionally vague, arbitrary and
incapable of principled application, while erroneously suggesting to the jury such evidence may
not be considered if less than extreme or substantial. We have rejected similar arguments in the
past, and defendant submits no persuasive reason to change our views. (See, e.g., People v. Clark
(1992) 3 Cal.4th 41, 163 [10 Cal.Rptr.2d 554, 833 P.2d 561]; People v. Gonzalez (1990) 51 Cal.3d
1179, 1227 [275 Cal.Rptr. 729, 800 P.2d 1159].)


Defendant contends the 1978 death penalty law is unconstitutional because it contains so many
special circumstances that it fails to perform the narrowing function required by the Eighth
Amendment and to provide a “ 'meaningful basis for distinguishing the few cases in which [the
death penalty] is imposed from the many cases in which it is not.' ” (People v. Edelbacher, supra,
47 Cal.3d at p. 1023, quoting Furman v. Georgia (1972) 408 U.S. 238, 313 [33 L.Ed.2d 346, 392,
92 S.Ct. 2726].) This contention has been rejected by the United States Supreme Court (Pulley v.
Harris, supra, 465 U.S. at p. 53 [79 L.Ed.2d at p. 42]) and by this court (see, e.g., *843 People
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v. Wader, supra, 5 Cal.4th 610, 669). Defendant mounts a further constitutional attack on the
“unbounded” discretion prosecutors exercise in deciding in which cases to seek the death penalty.
We have previously declined to find any constitutional infirmity in this aspect of California's death
penalty scheme. (People v. Wash, supra, 6 Cal.4th at p. 272;People v. Keenan, supra, 46 Cal.3d
at p. 505.) Defendant offers no reason why we should depart from these earlier decisions, and we
adhere to them.


III. Disposition
The judgment is affirmed.


Lucas, C. J., Mosk, J., Kennard, J., Arabian, J., Baxter, J., and George, J., concurred.
Appellant's petition for a rehearing was denied September 13, 1995, and the opinion was modified
to read as printed above. *844


Footnotes


FN11 CALJIC No. 2.90 defines “reasonable doubt” as follows: “It is not a mere possible
doubt; because everything relating to human affairs, and depending on moral evidence, is
open to some possible or imaginary doubt. It is that state of the case which, after the entire
comparison and consideration of all the evidence, leaves the minds of the jurors in that
condition that they cannot say they feel an abiding conviction, to a moral certainty, of the
truth of the charge.” The language of the instruction is drawn from section 1096. If the trial
court reads the standard instruction to the jury, by statute no further instruction on reasonable
doubt need be given. (See § 1096a.)


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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166 Cal.App.4th 772
Court of Appeal, Fourth District, Division 1, California.


PLATYPUS WEAR, INC. et al., Plaintiffs and Respondents,
v.


Martin GOLDBERG, Defendant and Appellant.


No. D050305.
|


Sept. 5, 2008.
|


Review Denied Dec. 10, 2008.


Synopsis
Background: Based on chief financial officer's (CFO) alleged acts of receiving unauthorized
compensation, causing corporation to pay personal legal fees, and wasting corporate assets,
corporation brought action against CFO for breach of fiduciary duty, aiding and abetting breach
of fiduciary duty, conversion, intentional and negligent interference with contractual relations,
intentional and negligent interference with prospective economic advantage, and unfair business
practices. The Superior Court, San Diego County, No. GIC837613, Patricia Y. Cowett, J., granted
leave for CFO to file late motion to strike as strategic lawsuit against public participation (SLAPP),
and denied motion on the merits. CFO appealed.


Holdings: The Court of Appeal, Aaron, J., held that:


[1] order granting leave to file late anti-SLAPP motion was reviewable on appeal of denial of anti-
SLAPP motion;


[2] plaintiff preserved argument that granting application to file late anti-SLAPP motion was abuse
of discretion; and


[3] granting application to file late anti-SLAPP motion was abuse of discretion.


Reversed in part, vacated in part, and remanded with directions.
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West Headnotes (10)


[1] Pleading Application and proceedings thereon
In exercising its discretion in considering a party's request to file an anti-strategic lawsuit
against public participation (SLAPP) motion more than 60 days after the filing of the
complaint, a trial court must carefully consider whether allowing such a motion is
consistent with the purpose of ensuring the prompt resolution of lawsuits that impinge
on a defendant's free speech rights. U.S.C.A. Const.Amend. 1; West's Ann.Cal.C.C.P. §
425.16(f).


9 Cases that cite this headnote


[2] Appeal and Error Rulings relating to pleadings
Trial court's order granting leave for defendant to file a late anti-strategic lawsuit against
public participation (SLAPP) motion was reviewable, on defendant's interlocutory appeal
of trial court's denial of his anti-SLAPP motion. West's Ann.Cal.C.C.P. §§ 425.16(f, i),
904.1(a)(13), 906.


23 Cases that cite this headnote


[3] Appeal and Error Motions
Appeal and Error Pleading
A claim that plaintiff was precluded from asserting on appeal that trial court erred
in granting defendant's application to file a late anti-strategic lawsuit against public
participation (SLAPP) motion, due to plaintiff's failure to raise the issue before the trial
court and plaintiff's act of responding to the motion, was more properly characterized as
a claim involving an allegation of “forfeiture” rather than a claim of “waiver.” West's
Ann.Cal.C.C.P. § 425.16(f).


2 Cases that cite this headnote


[4] Appeal and Error Objections to pleading
Plaintiff adequately preserved argument that granting defendant's application to file
late anti-strategic lawsuit against public participation (SLAPP) motion was an abuse of
discretion, for purposes of defendant's appeal of denial of motion, by arguing to trial
court that defendant was statutorily prohibited from filing motion unless the trial court
affirmatively exercised its discretion to permit such late filing, and arguing that California
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law did not support granting such affirmative relief; even though plaintiff did not use the
phrase “abuse of discretion,” further objection was not required. West's Ann.Cal.C.C.P.
§ 425.16(f).


8 Cases that cite this headnote


[5] Appeal and Error Pleading
Plaintiff did not forfeit its right to oppose the late filing of defendant's anti-strategic lawsuit
against public participation (SLAPP) motion on appeal by responding to the motion,
where plaintiff had already adequately raised its objection to defendant's filing of the
motion; plaintiff merely participated in the setting of a briefing schedule for the anti-
SLAPP motion, failed to oppose a one week delay in rescheduling a hearing on the anti-
SLAPP motion, and opposed the anti-SLAPP motion on the merits. West's Ann.Cal.C.C.P.
§ 425.16(f).


36 Cases that cite this headnote


[6] Appeal and Error Anti-SLAPP laws
A trial court's ruling on an application to file a late anti-strategic lawsuit against
public participation (SLAPP) motion is reviewed for an abuse of discretion. West's
Ann.Cal.C.C.P. § 425.16.


6 Cases that cite this headnote


[7] Pleading Application and proceedings thereon
Trial court abused its discretion in permitting the filing of a late anti-strategic lawsuit
against public participation (SLAPP) motion two years after filing of complaint, since
doing so undermined the goal of prompt resolution of disputes before significant pretrial
discovery expenses were incurred in that it required the trial court to continue the trial
date, and since defendant could have narrowed issues in case to same extent through
motion for summary judgment or motion for judgment on pleadings, where proposed anti-
SLAPP motion was based primarily on the complaint, the parties had already completed
substantial discovery, trial was scheduled to commence in less than three months, and trial
court granted defendant's request pursuant to ex parte application without having fully read
plaintiff's opposition; plaintiff would be prejudiced by delay resulting from interlocutory
appeal of denial of motion, even though plaintiff was not required to establish prejudice
in opposing the late anti-SLAPP motion. West's Ann.Cal.C.C.P. § 425.16(f).
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See 5 Witkin, Cal. Procedure (4th ed. 1997) Pleading, § 962; Weil & Brown, Cal. Practice
Guide: Civil Procedure Before Trial (The Rutter Group 2007) ¶ 7:951 (CACIVP Ch. 7(II)-
F); Cal. Civil Practice (Thomson/West 2007) Civil Rights Litigation, § 14:24.


18 Cases that cite this headnote


[8] Costs, Fees, and Sanctions Anti-SLAPP laws
A prevailing defendant on an anti-strategic lawsuit against public participation (SLAPP)
motion may recover attorney fees and costs only on the anti-SLAPP motion, not the entire
suit. West's Ann.Cal.C.C.P. § 425.16.


4 Cases that cite this headnote


[9] Pleading Frivolous pleading
An anti-strategic lawsuit against public participation (SLAPP) motion is not to be used for
the purpose of affording the trial court greater discretion to parse causes of action. West's
Ann.Cal.C.C.P. § 425.16.


1 Cases that cite this headnote


[10] Pleading Application and proceedings thereon
A trial court enjoys considerable discretion regarding whether to allow the late filing of an
anti-strategic lawsuit against public participation (SLAPP) motion. West's Ann.Cal.C.C.P.
§ 425.16.


4 Cases that cite this headnote


Attorneys and Law Firms


**97  Sullivan, Hill, Lewin, Rez & Engel, David B. Hopkins, Candace M. Carroll and Robert P.
Allenby, San Diego, for Defendant and Appellant.


Vantage Law Group, Michael H. Riney, San Diego, and Karen B. King for Plaintiffs and
Respondents.
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AARON, J.


*775  I.


INTRODUCTION


In October 2004, Platypus Wear, Inc., PW Industries, Inc. (collectively Platypus), Alexandra Ponce
de Leon, and Sylvia Offner Caira, filed a complaint against Luce Forward Hamilton & Scripps,
and two of its attorneys, Kevin A. Cahill and Timothy R. Pestotnik (collectively Luce Forward),
Baker & McKenzie, and two of its attorneys, Charles H. Dick and Peter W. Ito, Laurens Offner
(Laurens), and Martin Goldberg. 1  Among other claims, Platypus alleged that Goldberg had acted
illegitimately as Platypus's chief financial officer, and that he assisted Laurens in taking a number
of actions that had harmed Platypus's interests. In October 2006, more than two years after Platypus
filed its complaint, Goldberg filed an application for leave of court to file a late special motion to
strike the complaint (anti-SLAPP motion) (Code Civ. Proc., § 425.16). 2  A party may not file an
anti-SLAPP motion more than 60 days after the filing of the complaint, unless the trial **98  court
affirmatively exercises its discretion to allow a late filing. (§ 425.16, subd. (f).) The trial court
granted Goldberg's application to file a late anti-SLAPP motion. Goldberg filed an anti-SLAPP
motion, which the trial court denied on the merits.


1 Platypus and Goldberg are the only remaining parties in the litigation, and are the only parties
to this appeal.


2 “SLAPP” stands for strategic lawsuit against public participation. (See Equilon Enterprises
v. Consumer Cause, Inc. (2002) 29 Cal.4th 53, 57, 124 Cal.Rptr.2d 507, 52 P.3d 685.) Unless
otherwise specified, all subsequent statutory citations are to the Code of Civil Procedure.


In this interlocutory appeal, Goldberg claims that the trial court erred in denying his anti-SLAPP
motion. Platypus claims that the trial court erred in granting Goldberg's application to file the anti-
SLAPP motion, and that the court properly denied the anti-SLAPP motion on the merits.


[1]  While there are no published cases in which a court has considered whether a trial court
abused its discretion in granting a party's request to file a late anti-SLAPP motion, courts in several
cases have discussed the purpose of the statutory 60–day period in affirming trial courts' refusals
to consider a late filed anti-SLAPP motion on the merits. (See Kunysz v. Sandler (2007) 146
Cal.App.4th 1540, 1543, 53 Cal.Rptr.3d 779 (Kunysz ); Olsen v. Harbison (2005) 134 Cal.App.4th
278, 286, 35 Cal.Rptr.3d 909 (Olsen ); Morin v. *776  Rosenthal (2004) 122 Cal.App.4th 673, 681,
19 Cal.Rptr.3d 149 (Morin ).) For example, the Olsen court emphasized that the availability of an
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interlocutory appeal from the denial of an anti-SLAPP motion is related to the requirement that
most such motions will be filed within 60 days of the filing of the complaint. (Olsen, supra, 134
Cal.App.4th at p. 287, 35 Cal.Rptr.3d 909.) Such procedures facilitate the primary purpose of the
anti-SLAPP statute, i.e., ensuring the prompt resolution of lawsuits that impinge on a defendant's
free speech rights. (Kunysz, supra, 146 Cal.App.4th at p. 1543, 53 Cal.Rptr.3d 779.) In exercising
its discretion in considering a party's request to file an anti-SLAPP motion after the 60–day period,
a trial court must carefully consider whether allowing such a filing is consistent with this purpose.


In the present case, Goldberg failed to provide a compelling explanation for why he did not file
an application for permission to file an anti-SLAPP motion earlier in the case. Goldberg did not
articulate any extenuating circumstances justifying a late filing. In particular, he did not explain
why he did not file the application until after the parties had completed substantial discovery in the
case. Under these circumstances, we conclude that the trial court abused its discretion in granting
Goldberg's application to file his anti-SLAPP motion. We therefore reverse the trial court's order
granting Goldberg's application to file the anti-SLAPP motion and vacate the trial court's ruling
on the merits of the motion.


II.


FACTUAL AND PROCEDURAL BACKGROUND


In its October 2004 complaint, Platypus alleged that Goldberg illegitimately acted as Platypus's
chief financial officer and as a member of Platypus's board of directors from April 2002 through
June 2003. Platypus claimed that Goldberg took a number of actions that were detrimental to
Platypus's interests during this period, including receiving unauthorized compensation, causing
Platypus to pay Laurens's personal legal fees, and wasting corporate assets. In a 53–page
complaint, Platypus brought eight claims against Goldberg, including breach of fiduciary duty,
aiding and abetting breach of a fiduciary duty, conversion, intentional and negligent interference
with contractual relations, intentional and negligent interference with prospective economic
advantage, and unfair business practices. The complaint also contained numerous claims against
Luce **99  Forward arising out of its prior representation of Platypus.


In December 2004, Goldberg answered the complaint.


On February 18, 2005, the trial court denied Luce Forward's motion to compel arbitration and
stay the litigation pending arbitration. On February 25, *777  Luce Forward filed an interlocutory
appeal of the trial court's February 18 order. On March 11, Goldberg filed a motion to stay further
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trial proceedings pending resolution of Luce Forward's appeal. On March 25, the trial court stayed
all proceedings in the case, pending the outcome of Luce Forward's appeal.


In February 2006, this court affirmed the trial court's denial of Luce Forward's petition to compel
arbitration. (Platypus Wear, Inc. v. Cahill (February 7, 2006, D046020), 2006 WL 281117 [nonpub.
opn.].) In April, the remittitur issued in Platypus Wear, Inc. v. Cahill, supra, D046020. Also in
April, the trial court lifted the stay of the trial court proceedings. In May, the trial court set a
discovery cut-off date of September 29, 2006 and a trial date of October 20, 2006.


In June 2006, Luce Forward filed a motion seeking a determination that a settlement agreement
between Platypus and Luce Forward had been entered into in good faith. In July, Goldberg filed an
opposition to Luce Forward's motion. On July 18, the trial court granted Luce Forward's motion.


Also in July 2006, Goldberg requested a continuance of the trial date and the related discovery cut-
off dates, and sought the appointment of a discovery referee. On August 18, the trial court granted
Goldberg's request to continue the trial as “a last continuance.” The court set December 15, 2006
as the discovery cut-off date and January 26, 2007 as the date for trial.


On October 31, 2006, Goldberg filed an ex parte application requesting that the court allow him to
file an anti-SLAPP motion, and also asking that the trial date be continued for six months. Goldberg
advanced three primary reasons why the trial court should grant his application. First, Goldberg
argued that the public policy behind the anti-SLAPP statute supported granting the application.
Goldberg maintained that he was seeking to file a potentially meritorious anti-SLAPP motion, and
that he would be denied the opportunity to litigate the issue if the court were to deny his application.
Second, Goldberg claimed that judicial economy would be served by allowing the filing because
his meritorious motion would likely “dramatically pare down, if not entirely eliminate[ ]” the
issues to be resolved at trial. Finally, Goldberg claimed that he would be willing to agree to several
conditions designed to eliminate any prejudice Platypus might suffer as a result of the late filing.
Specifically, Goldberg stated that he would agree to limit any attorney fees recoverable pursuant
to the anti-SLAPP statute to those fees and costs directly related to the anti-SLAPP motion, and
would also agree that Platypus could offset any such recovery by the fees and costs Platypus had
directly incurred in prosecuting the action against Goldberg after the initial 60–day period for
filing an anti-SLAPP motion as of right. Goldberg also stated that he would be willing to allow
discovery to continue while his anti-SLAPP motion was pending.


*778  In a footnote to his application, Goldberg stated that the “delay in this case is largely
attributable to the manner in which this case proceeded.” Goldberg noted that his present counsel
was not counsel of record during the initial 60–day **100  period after the filing of the complaint.
Goldberg further stated that until the parties had conducted substantial discovery in the case, he
had not appreciated that “virtually all of Plaintiffs' claims against him [involved] privileged and
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constitutionally protected conduct” on his part. Goldberg claimed that discovery had been delayed
for various procedural reasons, including the stay of the trial court proceedings that occurred
between March 2005 and April 2006.


Platypus filed an opposition to Goldberg's ex parte application. In its opposition, Platypus argued
that the purpose of the anti-SLAPP statute—i.e., to foster the prompt resolution of lawsuits—
would be undermined by allowing the late filing, and that Goldberg had offered no legitimate
explanation for the approximately two-year delay in filing the motion. Platypus claimed that
Goldberg's simultaneous request for a continuance of the trial date was “telling,” and reflected an
“attempted manipulation of the anti-SLAPP statute.” Platypus also requested that, to the extent the
court was inclined to consider granting Goldberg's application, the parties be afforded the right to
brief the issue of the timeliness of the request in a properly noticed motion.


On November 1, 2006, the trial court held a hearing on Goldberg's application. At the outset of
the hearing, the court indicated that its tentative ruling was to grant the application. The court
acknowledged that Goldberg had filed the application “very late in the game,” and noted that he
had previously requested a continuance of the trial date. However, the court observed that the
case was “fairly complex,” and commented that Goldberg's prospective anti-SLAPP motion might
provide a way of making the case more “manageable.” “Narrow[ing] the issues,” the court stated,
“[is] probably in everyone's best interests.”


Platypus's counsel, who appeared telephonically at the hearing, argued that Goldberg had failed
to offer any explanation as to why he had not filed the application earlier, 3  and suggested that
there was thus no basis for the court to exercise its discretion to allow the late filing. In addition,
Platypus's counsel argued that Goldberg could litigate the same defenses he sought to raise in the
proposed anti-SLAPP motion by way of a motion for judgment on the pleadings, or a motion for
summary judgment, instead.


3 At the outset of Platypus's counsel's argument, the trial court acknowledged that it had read
only approximately three-fourths of Platypus's opposition to the application.


Goldberg's counsel argued that one of the reasons Goldberg wanted to bring an anti-SLAPP motion
was because the trial court had greater discretion *779  to “parse causes of action,” in ruling on
such a motion, than the court would have in considering a motion for judgment on the pleadings.
Goldberg's counsel explained that the delay in bringing the application was partially due to the
fact that the case had been “focused on other issues,” and that counsel had not “appreciate[d]”
the anti-SLAPP issue in the case until Platypus's deposition of Goldberg in late July or August
2006. Goldberg's counsel also noted that his firm had not been counsel of record during the 60–
day window following Platypus's filing of the complaint.
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The court granted Goldberg's application to allow the late filing of the anti-SLAPP motion, subject
to most of the conditions Goldberg proposed in his application. 4  The trial court denied Goldberg's
**101  request to continue the trial and case management dates. The court stated that it would
consider continuing the trial readiness conference and the trial date at the hearing on the anti-
SLAPP motion. After conferring with the parties, the court set a briefing schedule for the anti-
SLAPP motion, and set January 12, 2007 as the date for a hearing on the motion.


4 The trial court stated that any potential fees Goldberg might recover would be limited to those
associated with the anti-SLAPP motion, and that there would be no stay of discovery. The
court did not refer to Goldberg's offer to offset any fee recovery with a portion of Platypus's
attorney fees.


On November 13, 2006, Platypus filed an ex parte application, seeking to condition Goldberg's
filing of an anti-SLAPP motion on a waiver of Goldberg's right to appeal the trial court's ruling
on the motion. Platypus argued, “The year-long delay inherent in a direct appeal from an order
denying Mr. Goldberg's proposed anti-SLAPP motion should not be permitted at this time in
this case, any more than it would be permitted upon the denial of a routine motion for summary
judgment.”


Goldberg opposed the application. In his opposition, Goldberg argued that Platypus's application
was really an improper motion for reconsideration, that the trial court could not deprive this court
of its jurisdiction or insist on a waiver of Goldberg's right to appeal, and that Platypus's remedy
for any potentially frivolous appeal of the denial of Goldberg's anti-SLAPP motion would be a
motion to dismiss the appeal in this court. After holding a hearing, the trial court denied Platypus's
application.


On November 27, 2006, Goldberg filed an anti-SLAPP motion. On December 1, Platypus filed
an application to file an oversized opposition to the motion. That same day, Goldberg opposed
Platypus's application to file the oversized opposition, and requested, in the alternative, that if the
court were to grant Platypus's application, Goldberg be allowed additional time to reply. Goldberg
noted that granting him additional time to file a reply might *780  necessitate rescheduling the
hearing on the anti-SLAPP motion. On December 4, the trial court granted Platypus's request to
file an oversized motion, and rescheduled both the date for Goldberg's filing of a reply and the
date for the hearing on the anti-SLAPP motion.


On December 29, 2006, Platypus filed an opposition to the anti-SLAPP motion. Goldberg
subsequently filed a reply.


On January 19, 2007, the trial court held a hearing on the anti-SLAPP motion. On January 22, the
court reset the trial readiness conference date to February 16, and the trial date to February 23.
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On January 30, the court denied Goldberg's anti-SLAPP motion in its entirety, ruling that Goldberg
failed to demonstrate that Platypus's lawsuit arose out of constitutionally protected activity. Two
days later, Goldberg filed this interlocutory appeal (§§ 425.16, subd. (i), 904.1, subd. (a)(13)).


III.


DISCUSSION


The trial court abused its discretion in granting
Goldberg's application to file a late anti-SLAPP motion


Platypus claims that the trial court erred in granting Goldberg's application to file a late anti-SLAPP
motion.


A. Reviewability
Section 904.1 provides in relevant part:


“(a) An appeal, other than in a limited civil case, is to the court of appeal. An **102  appeal,
other than in a limited civil case, may be taken from any of the following:


[¶] ... [¶]


“(13) From an order granting or denying a special motion to strike under Section 425.16.”


Section 906 provides in relevant part:


“Upon an appeal pursuant to Section 904.1 ... the reviewing court may review the verdict or
decision and any intermediate ruling, proceeding, order or decision which involves the merits
or necessarily affects the judgment or order appealed from or which substantially affects the
rights of a party ... and may affirm, reverse or modify any judgment or order appealed from and
may direct the proper judgment or *781  order to be entered, and may, if necessary or proper,
direct a new trial or further proceedings to be had. The respondent, or party in whose favor the
judgment was given, may, without appealing from such judgment, request the reviewing court
to and it may review any of the foregoing matters for the purpose of determining whether or
not the appellant was prejudiced by the error or errors upon which he relies for reversal or
modification of the judgment from which the appeal is taken. The provisions of this section do
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not authorize the reviewing court to review any decision or order from which an appeal might
have been taken.” (Italics added.)


[2]  Goldberg filed an interlocutory appeal of the trial court's denial of his anti-SLAPP motion.
(§§ 425.16, subd. (i), 904.1, subd. (a)(13).) In its respondent's brief, Platypus sought review of
the trial court's November 1, 2006 order granting Goldberg's application to file a late anti-SLAPP
motion. Such review is authorized pursuant to the italicized portion of section 906 quoted above. 5


5 Goldberg does not claim otherwise on appeal.


B. Waiver/forfeiture
[3]  [4]  Goldberg maintains that Platypus has waived any claim that the trial court erred
in granting his application to file an anti-SLAPP motion. 6  Goldberg advances two primary
arguments in support of this claim. First, Goldberg notes that “[i]ssues are waived on appeal
if not raised before the trial court,” and argues that Platypus “never told [the trial court] that
granting Goldberg's application would be an abuse of discretion.” This argument is without merit.
Platypus filed a written opposition to Goldberg's application and orally urged the court not to grant
Goldberg's application. In its opposition, Platypus noted that Goldberg was statutorily prohibited
from filing his anti-SLAPP motion unless the trial court “affirmatively exercis[ed] its discretion
to permit such late filing,” and argued that “California law does not support [granting] such
affirmative relief to Mr. Goldberg.” Platypus plainly raised the issue in the trial court.


6 Although denominated a “waiver” by Goldberg, his claim is more properly characterized as
one involving an allegation of “forfeiture.” (People v. Simon (2001) 25 Cal.4th 1082, 1097,
fn. 9, 108 Cal.Rptr.2d 385, 25 P.3d 598 [“ ‘Whereas forfeiture is the failure to make the
timely assertion of a right, waiver is the “intentional relinquishment or abandonment of a
known right.” [Citations.]’ [Citation.]”].)


[5]  Second, Goldberg suggests that Platypus's act of participating in the setting of a briefing
schedule for the anti-SLAPP motion, its failure to oppose the one week delay in rescheduling
the hearing on the anti-SLAPP motion, and its opposing the anti-SLAPP motion on the merits,
constitute a forfeiture of its right **103  to contest the court's granting of the application to file
the motion. *782  Platypus's participation in the setting of the briefing and hearing schedule on
the anti-SLAPP motion and Platypus's filing an opposition to the motion on the merits occurred
after Platypus had fully contested Goldberg's application to allow the filing and after the court
granted Goldberg the right to file the anti-SLAPP motion. Having adequately raised its objection
to Goldberg's filing of the anti-SLAPP motion, Platypus did not forfeit its right to oppose on appeal
the filing of Goldberg's anti-SLAPP motion, through its later actions in responding to the motion.
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Accordingly, we reject Goldberg's claim that Platypus has waived or forfeited review of the trial
court's ruling granting Goldberg's application to file an anti-SLAPP motion.


C. Standard of review
[6]  A trial court's ruling on an application to file a late anti-SLAPP motion is reviewed for an
abuse of discretion. (See Olsen, supra, 134 Cal.App.4th at p. 286, 35 Cal.Rptr.3d 909.) In Olsen,
the court described the meaning of the abuse of discretion standard of review in this context:


“There are two ways to show an abuse of discretion by the trial court. One way is to show
the ruling was whimsical, arbitrary, or capricious, i.e., that the trial court exceeded the bounds
of reason. [Citation.] The other way is to show the trial court erred in acting on a mistaken
view about the scope of its discretion. [Citation.] Here that would require showing (1) the
grounds given by the court for finding the anti-SLAPP motion untimely are inconsistent with
the substantive law of section 425.16, or (2) the application to the facts of this case is outside the
range of discretion conferred upon the trial court under that statute, read in light of its purposes
and policy. [Citation.]” 7  (Id. at p. 285, 35 Cal.Rptr.3d 909.)


7 As described in further detail in part III.D., post, in Olsen, the court reviewed a trial court's
denial of an anti-SLAPP motion as untimely. (Olsen, supra, 134 Cal.App.4th at p. 280, 35
Cal.Rptr.3d 909.)


D. Governing law
Section 425.16 provides in relevant part:


“(f) The special motion may be filed within 60 days of the service of the
complaint or, in the court's discretion, at any later time upon terms it deems
proper.”


In Olsen, supra, 134 Cal.App.4th at page 280, 35 Cal.Rptr.3d 909, the defendant filed an anti-
SLAPP motion 278 days after service of the complaint. The trial court denied the motion as
untimely, and the defendant appealed. The Olsen court dismissed the appeal and imposed sanctions
on the defendant, concluding that the appeal was frivolous. (Id. at p. 289, 35 Cal.Rptr.3d 909.) In
reaching this disposition, the court noted that the availability of an interlocutory appeal from the
denial of an *783  anti-SLAPP motion and its attendant stay of trial court proceedings presents
the possibility for abuse of the anti-SLAPP statute:



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007724275&pubNum=7047&originatingDoc=Ifd5872797b5d11ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.16&originatingDoc=Ifd5872797b5d11ddb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007724275&pubNum=7047&originatingDoc=Ifd5872797b5d11ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007724275&pubNum=7047&originatingDoc=Ifd5872797b5d11ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007724275&pubNum=7047&originatingDoc=Ifd5872797b5d11ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000201&cite=CACPS425.16&originatingDoc=Ifd5872797b5d11ddb6a3a099756c05b7&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007724275&pubNum=7047&originatingDoc=Ifd5872797b5d11ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007724275&pubNum=7047&originatingDoc=Ifd5872797b5d11ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Platypus Wear, Inc. v. Goldberg, 166 Cal.App.4th 772 (2008)
83 Cal.Rptr.3d 95, 08 Cal. Daily Op. Serv. 11,853, 2008 Daily Journal D.A.R. 14,091


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 13


“Both the Legislature and the Supreme Court have acknowledged the ironic unintended
consequence that anti-SLAPP procedures, enacted to curb abusive litigation, are also prone
to abuse. As to abuse occasioned by the stay of proceedings on appeal of the denial of an
anti-SLAPP motion, the Supreme Court has ‘encouraged’ us ‘to resolve these ... appeals as
expeditiously as possible. To this end, reviewing courts should dismiss frivolous appeals **104
as soon as practicable and do everything in their power to “ ‘prevent ... frustration of the relief
granted.’ ” ' [Citation.]” (Olsen, supra, 134 Cal.App.4th at pp. 283–284, 35 Cal.Rptr.3d 909,
fns. omitted.)


In the course of concluding that the defendant's appeal was frivolous and sanctionable, the court
outlined the purpose of the 60–day limitation:


“There are two potential purposes of the 60–day limitation. One is to require presentation
and resolution of the anti-SLAPP claim at the outset of the litigation before the parties have
undertaken the expenses of litigation that begin to accrue after the pleading stage of the lawsuit.
The other is to avoid tactical manipulation of the stays that attend anti-SLAPP proceedings. The
‘prejudice’ to the opponent pertinent to these purposes is that which attends having to suffer
such expenses or be subjected to such a stay.” (Olsen, supra, 134 Cal.App.4th at p. 287, 35
Cal.Rptr.3d 909.)


In Morin, supra, 122 Cal.App.4th at pages 678–682, 19 Cal.Rptr.3d 149, the court considered
whether a trial court had abused its discretion in denying defendants' request to allow a filing of an
anti-SLAPP motion approximately one month past the 60–day statutory period. As in Olsen, the
Morin court emphasized that the purpose of the SLAPP statute is to facilitate the prompt resolution
of lawsuits:


“The overall purpose of the SLAPP statute is to provide defendants with a procedural remedy
‘which would allow prompt exposure and dismissal of SLAPP suits.’ [Fn. omitted.] The 60 day
period in which a defendant may file a SLAPP motion as a matter of right appears to be intended
to permit the defendant to test the foundation of the plaintiff's action before having to ‘devote its
time, energy and resources to combating’ a ‘meritless' lawsuit. [Fn. omitted.]” (Morin, supra,
122 Cal.App.4th at p. 681, 19 Cal.Rptr.3d 149.)


In concluding that the trial court had not abused its discretion in denying the defendants' request,
the Morin court noted that the defendants had not acted in a fashion consistent with the purpose
of the anti-SLAPP statute:


“Here, instead of attempting to promptly expose and dismiss Morin's suit as a SLAPP,
defendants chose to devote their time, energy and resources to moving the case from state court
to federal court and, after remand from the *784  federal court, 8 moving the case from one



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007724275&pubNum=7047&originatingDoc=Ifd5872797b5d11ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007724275&pubNum=7047&originatingDoc=Ifd5872797b5d11ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2007724275&pubNum=7047&originatingDoc=Ifd5872797b5d11ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005129637&pubNum=7047&originatingDoc=Ifd5872797b5d11ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005129637&pubNum=7047&originatingDoc=Ifd5872797b5d11ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2005129637&pubNum=7047&originatingDoc=Ifd5872797b5d11ddb6a3a099756c05b7&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Platypus Wear, Inc. v. Goldberg, 166 Cal.App.4th 772 (2008)
83 Cal.Rptr.3d 95, 08 Cal. Daily Op. Serv. 11,853, 2008 Daily Journal D.A.R. 14,091


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 14


branch of the superior court to another and then from one judge to another in the chosen branch.”
(Morin, supra, 122 Cal.App.4th at p. 681, 19 Cal.Rptr.3d 149.)


8 The Morin court concluded that the trial court had correctly determined that the defendants
were entitled to a 60–day period after the case was remanded from federal court in which to
file their anti-SLAPP motion. (Morin, supra, 122 Cal.App.4th at p. 679, 19 Cal.Rptr.3d 149.)


Similarly, in Kunysz, supra, 146 Cal.App.4th at page 1543, 53 Cal.Rptr.3d 779, the court concluded
that the trial court had not erred in denying as untimely the defendant's renewed anti-SLAPP
motion, which was filed nine months after the plaintiff filed a first amended complaint. The Kunysz
court reasoned in part:


“[T]he purpose of the anti-SLAPP statute is to dismiss meritless lawsuits designed to chill the
defendant's free speech rights at the earliest stage of the case. [Citation] That consideration,
obviously, no longer applies once the complaint has been answered and the case **105  has
been pending for nearly a year.” (Ibid.)


E. Application
[7]  In this case, the delay in filing the application to file an anti-SLAPP motion was much greater
that in Olsen, Morin, or Kunysz, in which the trial courts denied defendants the right to file an
anti-SLAPP motion. 9  Further, by the time Goldberg filed his application on October 31, 2006,
the parties had already completed a substantial amount of discovery, and the trial was scheduled
to commence in less than three months. 10  By the time the trial court held a hearing on Goldberg's
anti-SLAPP motion, on January 19, 2007, the December 15, 2006 discovery cut-off date had
already passed, and the trial was scheduled to begin in a week. Thus, one of the basic purposes of
the anti-SLAPP statute—to allow for the prompt resolution of disputes before significant pretrial
discovery expenses are incurred—could not be met in this case. In fact, allowing the late filing
undermined this goal, in that the trial court continued the trial date, at Goldberg's request, after the
hearing on the anti-SLAPP motion.


9 In Kunysz, the trial court denied the anti-SLAPP motion itself as untimely because the
defendant failed to seek leave of court to file the motion. (Kunysz, supra, 146 Cal.App.4th
at p. 1543, 53 Cal.Rptr.3d 779.)


10 Goldberg supported his application with a declaration from his counsel that described in great
detail the voluminous discovery that had already been undertaken in the case. For example,
Goldberg's counsel stated that, “[p]laintiffs [had] produced ... between 1.1 and 1.375 million
pages of documents.”
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The primary reasons that Goldberg offered, and that the trial court cited, for allowing the late filing
of his anti-SLAPP motion were that doing so would serve both judicial economy and the public
policy behind the anti-SLAPP statute. However, these reasons could apply to any late filing. *785
Implicit in Goldberg's argument is the premise that a trial court should hear any potentially anti-
SLAPP meritorious motion, 11  no matter how late in the case it is filed. The Olsen court rejected
this argument. (Olsen, supra, 134 Cal.App.4th at p. 286, 35 Cal.Rptr.3d 909 [“Discretion to permit
or deny an untimely motion cannot turn on the final determination of the merits of the motion”].)
In addition, because Goldberg could have attempted to narrow the issues in the case by way of a
motion for summary judgment or a motion for judgment on the pleadings, these rationales have
very little persuasive force. (See Kunysz, supra, 146 Cal.App.4th at p. 1543, 53 Cal.Rptr.3d 779
[“The same issues raised by [defendant's] renewed anti-SLAPP motion could just as easily have
been raised by, for example, a motion for summary judgment or a motion for judgment on the
pleadings”].) 12


11 The trial court ultimately denied Goldberg's anti-SLAPP motion on the merits.


12 By filing an anti-SLAPP motion, rather than a motion for summary judgment or a motion for
judgment on the pleadings, Goldberg ensured that if the court denied his motion, the denial
would become immediately appealable.


[8]  Goldberg's offers to “avoid” prejudice to Platypus caused by the filing of the late motion
are, for the most part, illusory. With respect to Goldberg's offer to limit attorney fees to those
recoverable in prosecuting the anti-SLAPP motion, his recovery would have been so limited as a
matter of law even without his “offer.” (See Lafayette Morehouse, Inc. v. Chronicle Publishing Co.
(1995) 39 Cal.App.4th 1379, 1383, 46 Cal.Rptr.2d 542 [“the Legislature intended that a prevailing
defendant on **106  a[n] [anti-SLAPP motion] be allowed to recover attorney fees and costs
only on the [anti-SLAPP motion], not the entire suit”].) Goldberg's offer to offset his potential fee
recovery with certain attorney fees that Platypus incurred in the litigation would not reimburse
Platypus for fees it had incurred in the post–60–day filing period, to the extent those fees exceeded
Goldberg's recovery. Since the parties had already completed extensive discovery, Goldberg's offer
to allow discovery to continue would not obviate all of the potential prejudice Platypus would incur
as a result of the late filing. Further, Goldberg made no offer to ameliorate the primary prejudice
that Platypus was likely to suffer from the trial court's granting of his application—the lengthy
delay in bringing its claims to trial caused by Goldberg's potential interlocutory appeal of the
court's anti-SLAPP ruling. Finally, Platypus was not required to demonstrate prejudice in opposing
Goldberg's motion, in any event. (Olsen, supra, 134 Cal.App.4th at p. 287, 35 Cal.Rptr.3d 909 [“a
plaintiff opposing a late anti-SLAPP motion need not demonstrate prejudice”].)


The arguments Goldberg made at the hearing on his application are equally unpersuasive.
Goldberg's counsel's explanation that Goldberg did not file an anti-SLAPP motion earlier because
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the case had been “focused on other issues,” is little different from the explanation the Morin court
rejected, i.e., *786  that the party had been “devot[ing] time, energy and resources,” to litigating
the case rather than pursuing an anti-SLAPP motion. (Morin, supra, 122 Cal.App.4th at p. 681,
19 Cal.Rptr.3d 149.) “[I]nstead of attempting to promptly expose and dismiss [Platypus's] suit
as a SLAPP” (ibid.), Goldberg, among other actions, filed an answer, joined in Luce Forward's
motion to stay all of the proceedings pending Luce Forward's interlocutory appeal, opposed Luce
Forward's motion for a determination that it had settled the case in good faith, requested to continue
the trial and discovery cut-off dates, sought the appointment of a discovery referee, and, as noted
above, engaged in extensive discovery.


[9]  Goldberg's suggestion at the hearing that the trial court should grant his application to allow
the late filing because his current counsel had not been counsel of record during the initial 60–
day period is also without merit. Goldberg's current counsel substituted into the case in March of
2005, far in advance of the October 31, 2006 application to allow a late filing. (Olsen, supra, 134
Cal.App.4th at p. 285, 35 Cal.Rptr.3d 909 [“A claim of excuse from untimeliness based on late
discovery after obtaining new counsel is generally unavailing”].) In addition, Goldberg's counsel's
suggestion that Goldberg should be allowed to bring the anti-SLAPP motion in order to afford
the trial court greater discretion to “parse causes of action,” is misguided, since an anti-SLAPP
motion is not to be used for this purpose. (See Mann v. Quality Old Time Service, Inc. (2004)
120 Cal.App.4th 90, 106, 15 Cal.Rptr.3d 215 [“the anti-SLAPP procedure may not be used like
a motion to strike under section 436, eliminating those parts of a cause of action that a plaintiff
cannot substantiate,” and the trial court “need not parse the cause of action so as to leave only
those portions it has determined have merit”].)


Goldberg's counsel's argument at the hearing that “the most important” reason for the delay was
that it was not until Platypus took Goldberg's deposition that the anti-SLAPP defense came into
focus, is also unpersuasive. Goldberg's claim in his anti-SLAPP motion that Platypus's action
arises out of constitutionally protected activity is based primarily, if not entirely, on Platypus's
complaint. For example, **107  Goldberg argues, “[T]he gravamen, indeed the entirety, of
Plaintiffs' Complaint arises out of Mr. GOLDBERG'S acts in furtherance of the constitutional
rights to speech and petition....” Goldberg cites no fewer than 13 different acts alleged in Platypus's
complaint in support of this theory. In addition, Goldberg's counsel failed to identify anything
specific from either Goldberg's deposition or any other discovery that revealed the alleged anti-
SLAPP nature of this case in a manner that could not be gleaned from the complaint. 13


13 In his application, Goldberg vaguely asserted, “Plaintiffs' discovery, particularly their
deposition examination of GOLDBERG, has confirmed that they are suing GOLDBERG
largely for his role as the de facto officer and officer of the Corporate Plaintiffs while they
were defendants in [a prior action].”
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*787  Goldberg has not demonstrated anything in the procedural history of this case, and
specifically, in the litigation involving other parties, that would justify allowing the late filing.
Although the litigation in the trial court was stayed for approximately a year, while Luce Forward
appealed a denial of the trial court's order denying its motion to compel arbitration, there were
approximately five months before the stay and approximately six months after the stay during
which Goldberg could have attempted to file an anti-SLAPP motion. The lengthy delay in bringing
the matter to trial occasioned by Luce Forward's interlocutory appeal is, if anything, a factor that
weighs against granting Goldberg's application.


In this unusual statutory context, in which a party has the right to an interlocutory appeal of a denial
of anti-SLAPP motion, a trial court must be wary about freely granting a party the right to file an
anti-SLAPP motion past the 60–day deadline. As reflected in Olsen and Morin, the Legislature's
act in allowing an interlocutory appeal of the denial of an anti-SLAPP motion is clearly tied to the
fact that the statute contemplates that most such motions will be filed within 60 days of the filing
of the complaint. (See Olsen, supra, 134 Cal.App.4th at p. 287, 35 Cal.Rptr.3d 909; Morin, supra,
122 Cal.App.4th at p. 681, 19 Cal.Rptr.3d 149.)


[10]  While a trial court enjoys considerable discretion regarding whether to allow the late filing
of an anti-SLAPP motion, in this case, the delay was extreme, the reasons Goldberg offered in
his application for the delay in filing the motion were weak, the court's reasons for granting the
application were unrelated to the purpose of the SLAPP statute, and the potential prejudice to
Platypus, given the lengthy delay occasioned by the appeal, is great. 14  Rather than advancing the
anti-SLAPP statute's purpose of promptly resolving SLAPP suits, the trial court's ruling had the
effect of undermining that statute, as discussed in Olsen. 15


14 Goldberg filed his interlocutory appeal on February 1, 2007. His appeal has thus resulted in
a delay of more than 18 months in the trial of this matter.


15 The trial court's willingness to grant Goldberg's request pursuant to an ex parte application,
without having fully read Platypus's opposition, also evinces a failure on the part of the trial
court to properly exercise its discretion.


In applying the standard of review articulated in Olsen to this case, “[T]he grounds given by the
court for finding the anti-SLAPP motion [timely] are inconsistent with the substantive law of
section 425.16, [and] the application to the facts of this case is outside the range of discretion
conferred upon the trial court under that statute, read in light of its purposes and **108  policy.”
(Olsen, supra, 134 Cal.App.4th at p. 285, 35 Cal.Rptr.3d 909.)
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*788  IV.


DISPOSITION


The trial court's November 1, 2006 order granting Goldberg's application to file an anti-SLAPP
motion is reversed. The trial court's January 30, 2007 order on the merits of Goldberg's anti-SLAPP
motion is vacated. The matter is remanded to the trial court with directions to deny Goldberg's
application to file an anti-SLAPP motion, and for further proceedings. Respondents shall recover
costs on appeal.


WE CONCUR: BENKE, Acting P.J., and NARES, J.


All Citations


166 Cal.App.4th 772, 83 Cal.Rptr.3d 95, 08 Cal. Daily Op. Serv. 11,853, 2008 Daily Journal
D.A.R. 14,091
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149 Cal.App.4th 1
Court of Appeal, Fourth District, Division 3, California.


QUEEN VILLAS HOMEOWNERS ASSOCIATION, a California
Nonprofit Mutual Benefit Corporation, Plaintiff and Appellant,


v.
TCB PROPERTY MANAGEMENT et al., Defendants and Respondents.


No. G037019.
|


Feb. 28, 2007.


Synopsis
Background: Homeowners association brought breach of contract action against property
manager that had paid association's board member from association's funds for her services helping
homeowners with their construction defect cases, thereby allegedly allowing board member to
embezzle. The Superior Court, Orange County, No. 02CC18030, James J. Di Cesare, J., granted
manager summary judgment. Association appealed.


[Holding:] The Court of Appeal, Sills, P.J., held that contractual indemnity provision did not
constitute exculpatory clause barring association's breach of contract action.


Reversed.


West Headnotes (4)


[1] Contracts Exculpatory contracts
Indemnity Requisites and Validity of Contracts
Provision in contract between homeowners association and property manager, that
association would indemnify and hold manager harmless, did not constitute “exculpatory
clause” barring association's breach of contract action arising from manager's alleged
improper payment of association's funds to association's board member; nothing in
provision indicated that it went beyond ordinary context of third party indemnification to
second party exculpation as manager was not performing its duties as a favor and nothing
in language indicated specific risk associated with managing association's funds.
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See 1 Witkin, Summary of Cal. Law (10th ed. 2005) Contracts, § 659 et seq.; Cal. Jur. 3d,
Contribution and Indemnity, § 30 et seq.


7 Cases that cite this headnote


[2] Contracts Exculpatory contracts
Where a two-party contract purportedly releases one side from liability to the other, courts
must look for clear, unambiguous and explicit language not to hold the released party
liable.


9 Cases that cite this headnote


[3] Contracts Exculpatory contracts
Contractual exculpatory clauses are construed against the released party.


5 Cases that cite this headnote


[4] Indemnity Nature of obligation
Terms “indemnify” and “hold harmless” are not synonymous; “indemnify” is an offensive
right allowing an indemnitee to seek indemnification, and “hold harmless” is defensive,
the right not to be bothered by the other party itself seeking indemnification.


11 Cases that cite this headnote


Attorneys and Law Firms


**529  Stuart W. Knight, Tustin, for Plaintiff and Appellant.


Gates, O'Doherty, Gonter & Guy, K. Robert Gonter, Irvine, Jennifer C. Lyons and Gina Y.
Kandarian–Stein for Defendants and Respondents.


*3  OPINION


SILLS, P.J.
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I. Background


Jacqueline Wilburn was a member of the board of directors of the Queen Villas Homeowners
Association in Inglewood. Allegedly (at least according to her) the condominiums suffered a
variety of construction defects and Wilburn, thinking she had special skills in the management of
plaintiffs' construction defect litigation, “agreed to provide extraordinary services” to “facilitate
that litigation,” including selecting and communicating with counsel, and coordinating the
litigation on the association's side. She was paid for her “services” from the association checking
account, allegedly with the knowledge and at least tacit agreement of the association's property
management company, TCB Property Management, which is the DBA of Laura Dawson. The
property management company maintained the association's checking account and checkbook.


A dispute has arisen, and is the subject of the instant litigation, however, as to whether Wilburn
was properly paid or whether the property management company, in control of the checkbook,
had a duty to thwart Wilburn's self-dealing or at least blow the whistle on it. According to
the complaint filed by the association, TCB Property Management breached at least two of its
contractual duties to the association: (1) to require the signature of two board members on all
association expense checks; and (2) to furnish a monthly financial report to the board including
check registers and expense *4  statements. The result was, according to the association, Wilburn's
de facto embezzlement of about $134,000 of association money.


The property management company brought a summary judgment motion based on (among
other things) the indemnity clause in the agreement between it and the association. Actually,
we should say “clauses” because if one examines the copy of the contract appended to the
complaint (in our record, the second amended complaint), the subject of indemnity is **530
covered in two sections, once as paragraph F under the heading of “Section II—Financial
Management” 1  and again in the second paragraph under C in the heading “Section IV—Insurance
and Indemnification.” Here is the text of Section II, paragraph F: “Association agrees to indemnify,
defend and hold agent and its employees, Agents, officers, and directors harmless against any and
all claims, costs, suits, and damages, including attorneys fees arising out of the performance of
this agreement or in connection with the management and operation of the Association, including
claims, damages, and liabilities for injuries suffered, or occurrences of death or property damage
relating to the property, excluding any claims or liabilities arising out of the sole negligence or
willful misconduct of Agent or its employees. The indemnification language set forth above, shall
survive the termination of the Agreement.”
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1 All caps in original quotations from the agreement have been changed to normal
capitalization for reading ease. There are no issues in this case involving size of type where
the fact of all capitalization of text might be relevant.


We should also add that the first paragraph under C in the heading “Section IV—Insurance and
Indemnification” contains pretty much the same language, and for some reason it appears as a
quotation in the contract, as if it was blocked out from the facts in some published opinion or other
source and simply dropped into the contract. Here is that language, including the recognition that it
itself is a quotation: “ ‘In accordance with Civil Code Section 2772, et seq., as it is amended from
time to time, the Association hereby agrees to indemnify, hold harmless and defend Agent and its
employees, agents, officers and directors against any loss, liability, damage, claim, demand, suit,
or course of action [sic: probably meant “cause of action”] arising from Agent's performance of
its duties and obligations under this Agreement, or when acting upon the express authorization
of the Association and its Board of Directors, or when Agent within the course and scope of
duties enforces the Association's governing documents against violators. The Association will also
defend and hold Agent harmless for any action taken by Agent which is directly or indirectly
related [to] this Agreement.”


*5  The trial court granted the motion for summary judgment based on the indemnity clause quoted
above as paragraph F under Section II, also concluding that the property manager's negligence
only constituted “passive” negligence, and further that, as pled, the damages sustained by the
association were not solely the property manager's fault. The association now appeals from the
ensuing judgment.


II. Discussion


[1]  “Indemnification agreements ordinarily relate to third party claims.” (Myers Building
Industries, Ltd. v. Interface Technology, Inc. (1993) 13 Cal.App.4th 949, 969, 17 Cal.Rptr.2d 242.)
Thus we have no doubt, for example, that if a third-party visitor to the Queen Villas complex
tripped over a shovel left out by a gardener hired by the management company, and then sued the
management company for negligent hiring, the management company would invoke the indemnity
—and in that case properly so—for protection against the suit.


Here, however, the management company seeks to conscript the indemnification agreement in
this case into a direct, two-party exculpatory clause, as happened in Rooz v. Kimmel (1997) 55
Cal.App.4th 573, 64 Cal.Rptr.2d 177.


**531  Because this case deals with a two-party situation where one party asserts that a contract
purportedly releases it of all liability to the other, cases involving when classic three-party
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indemnification clauses may or may not operate in light of an indemnitee's negligence are not
relevant. (E.g., Rossmoor Sanitation, Inc. v. Pylon, Inc. (1975) 13 Cal.3d 622, 119 Cal.Rptr. 449,
532 P.2d 97; Goldman v. Ecco–Phoenix Elec. Corp. (1964) 62 Cal.2d 40, 41 Cal.Rptr. 73, 396
P.2d 377.)


[2]  In fact, bogging down in the issue of sole versus non-sole or active versus passive negligence
only obscures the fact that this is a two-party exculpatory clause case Where a two-party contract
purportedly releases one side from liability to the other (e.g., Saenz v. Whitewater Voyages, Inc.
(1991) 226 Cal.App.3d 758, 276 Cal.Rptr. 672 [contract in which plaintiff's decedent expressly
assumed the risk of white water rafting and relieved defendant rafting company of liability] ),
courts must look for clear, unambiguous and explicit language not to hold the released party liable.
As the Saenz court nicely put it: “Everyone agrees that drafting a legally valid release is no easy
task. Courts have criticized and struck down releases if the language is oversimplified, if a key
word is noted in the title but not the text, and if the release is too lengthy or too general, to name a
few deficiencies.... However, we must remember that ‘[t]o be effective, a release need not achieve
perfection.... It suffices that a release be clear, unambiguous, and *6  explicit, and that it express
an agreement not to hold the released party liable for negligence.’ ” (Id. at p. 765, 276 Cal.Rptr.
672, quoting National & Internat. Brotherhood of Street Racers, Inc. v. Superior Court (1989) 215
Cal.App.3d 934, 938, 264 Cal.Rptr. 44.)


[3]  In other words, exculpatory clauses are construed against the released party. (E.g., Bennett v.
United States Cycling Federation (1987) 193 Cal.App.3d 1485, 1490, 239 Cal.Rptr. 55 [“ ‘courts
have strictly construed the terms of exculpatory clauses against the defendant who is usually the
draftsman’ ”]; Philippine Airlines, Inc. v. McDonnell Douglas Corp. (1987) 189 Cal.App.3d 234,
237, 234 Cal.Rptr. 423 [“The law generally looks with disfavor on attempts to avoid liability or to
secure exemption for one's own negligence.... The law requires exculpatory clauses to be strictly
construed against the party relying on them.”]; Salton Bay Marina v. Imperial Irrigation Dist.
(1985) 172 Cal.App.3d 914, 932, 218 Cal.Rptr. 839 [same]; Celli v. Sports Car Club of America,
Inc. (1972) 29 Cal.App.3d 511, 518–519, 105 Cal.Rptr. 904.)


The property management company cites us to only one case where a party obtained exculpation
from an “indemnity” clause, Rooz v. Kimmel, supra, 55 Cal.App.4th 573, 64 Cal.Rptr.2d 177. Our
own research has turned up no other. 2


2 Dream Theater, Inc. v. Dream Theater (2004) 124 Cal.App.4th 547, 21 Cal.Rptr.3d 322 is
not an exculpation or even an indemnity case. It is a scope-of-arbitration clause case where
a party sought to avoid being compelled to arbitration and used, as one of its arguments,
the idea that the arbitration clause was merely limited to third party claims because of the
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proximity of the arbitration clause to the indemnity clause. (See id. at p. 555, 21 Cal.Rptr.3d
322.) The court of course rejected the idea. (Ibid.)


Rooz, however, merely illustrates an extreme end of the rule of strict construction: If parties go
out of their way and say “we really, really mean it,” language clearly contemplating exculpation
may be enforced.


While the facts in Rooz are a thicket of complications arising out of a “1031 exchange” between
the owners of two office **532  buildings, we can sketch them in this paragraph. As part of the
exchange the plaintiff was to receive consideration in the form of a deed of trust on yet another
building, which we will call the “third building.” The plaintiff was a bit cheap, though, and rather
than open a formal escrow and purchase title insurance, insuring that his deed of trust would have
a guaranteed second position (see Rooz, supra, 55 Cal.App.4th at p. 590, 64 Cal.Rptr.2d 177)
on that third building, he asked a title company (which was simultaneously handling the other
party's acquisition of that building) to simply record the trust deed on the property when the other
party actually acquired it. The title officer explained to the plaintiff that the title company would
only record the deed of trust as an “accommodation,” and moreover *7  required the plaintiff
to sign an indemnification agreement which specifically recited the recording of the deed as an
accommodation “ ‘with no title or escrow liability.’ ” (Id. at p. 578, 64 Cal.Rptr.2d 177.) The
indemnity agreement also specifically recited the absence of benefit otherwise derived by the
title company, and the reluctance of the title company to “ ‘carry out’ ” the recording unless
indemnified. (Id. at p. 585, 64 Cal.Rptr.2d 177.)


However, when the other party's escrow on the new building closed, the other party delayed in
giving the title company permission to record the deed. In fact, the other party used the period
of delay to encumber the third building with another $1.5 million in other loans. That meant that
when the plaintiff's deed of trust was eventually recorded, it was already subject to more than $2
million in encumbrances. When the real estate recession of the early 1990's hit, the property was
sold, and the plaintiff lost the value of the deed of trust. (Rooz, supra, 55 Cal.App.4th at pp. 579–
580, 64 Cal.Rptr.2d 177.)


The plaintiff sued the title company to recover his loss, based on the delay in the “accommodation”
recording. That brought the indemnity agreement to the fore. After a bench trial the court absolved
the title company of liability based on the indemnity agreement, and the appellate court upheld
the judgment. The appellate court noted that “strictly speaking” the indemnity clause was being
applied as a release of liability clause. (Rooz, supra, 55 Cal.App.4th at p. 582, 64 Cal.Rptr.2d 177.)
Even so, the court upheld that application—and in fact made a point of doing so regardless of
whether the title company's negligence was “active” or “passive.” (See id. at p. 586, 64 Cal.Rptr.2d
177.) The point was that the “commercial reality of the accommodation recording” showed that
the parties intended for the indemnity clause to release the defendant title company. (Id. at p. 586,
64 Cal.Rptr.2d 177.)
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The Rooz court gave two reasons for its conclusion that the parties intended exculpation: (1)
The title company “made it clear” that the service it was to provide was a “ ‘favor.’ ” (Rooz,
supra, 55 Cal.App.4th at p. 586, 64 Cal.Rptr.2d 177.)(2) The title company “made it clear” that
it would undertake the service “only” if the plaintiff agreed to exonerate it from all liabilities
arising (specifically) out of the recording. (Ibid.) Under such circumstances the alternative of not
enforcing the indemnity clause would deprive the title company of the benefit of its bargain. (Ibid.)


In the case before us, in contrast to Rooz, there are no indicia in terms of the “commercial
reality” or the “benefit of the bargain” received by the defendant that would require a court to
interpret the words “indemnify” or “hold harmless” here beyond the usual context of third party
indemnification.


**533  In fact, quite the contrary: The contract fixed specific duties regarding the management of
the association's checking account upon the management *8  company for a consideration. The
tasks were not being done as a favor. There are no references in the language of the indemnity
agreement (in contrast to Rooz ) to the specific risk associated with the checkbook management
services. And the reference in the indemnity agreement to “sole negligence”—and there was no
such language in the part of the indemnity agreement quoted in Rooz (see id. at pp. 585–586, 64
Cal.Rptr.2d 177)—underscores the purpose of this indemnity agreement as a classic third party
indemnity agreement. The “sole negligence” clause points the reader to the fact that there will be,
at least in theory, situations where the property management company might not be indemnified
if it were sued by a third party.


On top of all of this, there is the reductio ad absurdum of the property management company's
position vis-à-vis the association's contract claims (as distinct from negligence claims). Under the
property management company's interpretation, it could just outright plain fail to do any work at
all for the association, such as hiring a gardening company or arranging for insurance or the typical
things that property managers do, and the clause would protect it even from a breach of contract
action by the association for having paid for services never performed.


That leaves only the property management company's emphasis on the words “hold harmless” as
somehow accomplishing the task of exculpation despite any other indicia of intent to exculpate.


In passing, at least two California cases have observed that the words “hold harmless” are
synonymous with third-party indemnity situations. (See Building Maintenance Service Company
v. AIL Systems, Inc. (1997) 55 Cal.App.4th 1014, 1029, 64 Cal.Rptr.2d 353 and Myers Building
Industries, Ltd. v. Interface Technology, Inc. (1993) 13 Cal.App.4th 949, 968–969, 17 Cal.Rptr.2d
242.)
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The fountainhead of these observations is Varco–Pruden, Inc. v. Hampshire Constr. Co. (1975) 50
Cal.App.3d 654, 123 Cal.Rptr. 606. In Varco–Pruden a subcontractor agreed to build a building
for a general contractor, and part of their agreement was the general contractor's agreement with
the owner that the general contractor would hold the owner “free and harmless from any and all
losses.” (Id. at p. 660, 123 Cal.Rptr. 606.) The word “indemnify” was not part of the agreement.
(See id. at pp. 659–660, 123 Cal.Rptr. 606.)


When a fire broke out during construction, various amounts to compensate for the expenses
incurred by the general contractor were deducted from the amount the general contractor paid
the subcontractor, and the subcontractor sued for the difference. The general contractor asserted
the “free and harmless” language as a defense and obtained summary judgment. In reversing the
summary judgment and concluding that the clause did not impose any *9  liability on the plaintiff
subcontractor, the appellate court reasoned that the clause only applied “to claims made by third
parties.” (Varco–Pruden, supra, 50 Cal.App.3d at p. 660, 123 Cal.Rptr. 606, relying on Dixie
Container Corporation v. Dale (1968) 273 N.C. 624, 160 S.E.2d 708, 711.)


However, neither Building Maintenance Service Company nor Myers Building Industries nor
Varco–Pruden addressed the possible problem of textual surplusage that arises if one treats “hold
harmless” as synonymous with “indemnify.” When two words are used in a contract, the rule of
construction is that the words have different meanings (e.g., ACL **534  Technologies, Inc. v.
Northbrook Property & Casualty Ins. Co. (1993) 17 Cal.App.4th 1773, 1785, 22 Cal.Rptr.2d 206
[“In California, however, contracts—even insurance contracts—are construed to avoid rendering
terms surplusage.”]; but see Civ.Code, § 3537 [“Superfluity does not vitiate.”].)


[4]  Are the words “indemnify” and “hold harmless” synonymous? No. One is offensive and the
other is defensive—even though both contemplate third-party liability situations. “Indemnify” is
an offensive right—a sword—allowing an indemnitee to seek indemnification. “Hold harmless”
is defensive: The right not to be bothered by the other party itself seeking indemnification.


Let us illustrate: As every veteran of construction defect litigation and every judge who ever picked
up a hefty construction defect file knows, in third-party situations there is usually a blizzard of
cross-complaints seeking indemnity for the cross-complainant's possible liability for indemnity.
Consider this hypothetical: Homeowner sues general contractor. General contractor sues Subs 1
and 2 for indemnity, that is, to make both subcontractors cover the general's prospective liability
to the homeowner. Now suppose Sub 1 has an agreement with Sub 2 which requires Sub 2 to
“indemnify and hold harmless” Sub 1. Sub 1 can use the word “indemnify” in the agreement as a
basis to sue Sub 2 for indemnity for the possible liability Sub 1 may incur to the general. And Sub
1 can use the phrase “hold harmless” as a basis to prevent Sub 2 from suing it for the liability that
Sub 2 might incur to the general. In other words, “indemnify and hold harmless” can both apply
to third-party situations without violating the canon against surplusage.
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Because the indemnity clause here should not be construed in an exculpatory manner, we are spared
the need to address the public policy problems that might otherwise be raised if we affirmed. (See
Civ.Code, § 1668; Rooz, supra, 55 Cal.App.4th at pp. 587–591, 64 Cal.Rptr.2d 177 [discussing
why exculpation in that case did not offend public policy].)


*10  III. Disposition


The judgment is reversed. The association will recover its costs on appeal.


WE CONCUR: MOORE and FYBEL, JJ.


All Citations


149 Cal.App.4th 1, 56 Cal.Rptr.3d 528, 07 Cal. Daily Op. Serv. 3391, 2007 Daily Journal D.A.R.
4248


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Catastrophic Loss Protection: Umbrella Liability Insurance 


For most entities, the umbrella policy is the most important component in the organization's 
insurance portfolio. Umbrellas provide at least part of the high limits needed for catastrophic 
loss protection and in many instances, the umbrella is broader than underlying liability 
insurance. True umbrella coverage serves three principal functions, as illustrated in the 
following diagrams: 


Increased coverage limits: The umbrella 
policy is used to raise the limits of the 
underlying policies (working layers) to protect 
against catastrophic losses. Most umbrella 
policies provide limits in excess of underlying 
limits, although some may have a limit inclusive 
of underlying limits. 
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Drop-down feature: When underlying 
aggregate policy limits are reduced or exhausted 
through the payment ofloss, or when there is 
no underlying coverage, the umbrella should 
"drop down" to become the primary insurance 
for defense, indemnity and related expenses. 


Levels oflnsurance Coverage 


Umbrella policies have been described as "policies of insurance sold at comparatively modest 
cost to pick up where primary coverage ends, in order to provide an extended protection up to 
$1 million, $5 million, $10 million or more."3 Coverage under such a policy is regarded as 
excess over and above the primary coverage. This contrasts with "primary insurance coverage," 
whereby under the terms of the policy; liability attaches immediately upon the happening of an 
occurrence that gives rise to liability: 
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26 Cal.4th 758, 28 P.3d 889, 110 Cal.Rptr.2d 844, 01 Cal.
Daily Op. Serv. 7256, 2001 Daily Journal D.A.R. 8845


Supreme Court of California


SAFECO INSURANCE COMPANY OF AMERICA, Plaintiff and Appellant,
v.


ROBERT S. et al., Defendants and Respondents.


No. S078199.
Aug. 20, 2001.


SUMMARY


The trial court entered summary judgment for insureds in the insurer's declaratory relief action
against them, finding that a homeowners policy provided coverage for a wrongful death suit against
the insureds, whose son shot his friend with his mother's pistol, which he believed was unloaded.
The insurer alleged that an exclusion for an “illegal act” precluded coverage, the son having been
found guilty in juvenile court of involuntary manslaughter. (Superior Court of Los Angeles County,
No. BC139030, Lawrence W. Crispo, Judge.) The Court of Appeal, Second Dist., Div. Four, No.
B115342, reversed.


The Supreme Court reversed the judgment of the Court of Appeal with directions to enter judgment
affirming the judgment of the trial court. The court held that the exclusion for an “illegal act” did
not preclude coverage. The illegal acts exclusion could not reasonably be given meaning under
established rules of construction of contracts, and was thus invalid (Civ. Code, § 1653). Because
the policy did not contain a “criminal act” exclusion, illegal acts could not be defined as criminal
acts (courts are not to include what has been omitted). A construction of the term “illegal” as
meaning a violation of any law, whether criminal or civil (e.g., the law of negligence), would be
so broad as to render the policy's liability coverage practically meaningless. An insurer intending
to exclude from a homeowners policy coverage for gross negligence would have to say so in
express terms, instead of using the ambiguous phrase “illegal act.” The burden rests on the insurer
to phrase exceptions and exclusions in clear and unmistakable language. (Opinion by Kennard,
J., with George, C. J., Werdegar, and Chin, JJ., concurring. Concurring and dissenting opinion by
Baxter, J., with Brown, J., concurring (see p. 767).) *759


HEADNOTES


Classified to California Digest of Official Reports
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(1)
Insurance Contracts and Coverage § 10--Rules in Aid of Interpretation of Contracts.
Insurance policies are contracts and therefore subject to the rules of construction governing
contracts. The goal of contractual interpretation is to determine and give effect to the mutual
intention of the parties.


(2)
Insurance Contracts and Coverage § 15--Rules in Aid of Interpretation of Contracts--Interpretation
Against Insurer--Ambiguity.
An insurance policy provision is ambiguous when it can have two or more reasonable
constructions. An ambiguity is resolved by interpreting the ambiguous provisions in the sense the
promisor (i.e., the insurer) believed the promisee understood them at the time of formation. If
application of this rule does not eliminate the ambiguity, ambiguous language is construed against
the party who caused the uncertainty to exist. This rule, as applied to a promise of coverage in
an insurance policy, protects not the subjective beliefs of the insurer but, rather, the objectively
reasonable expectations of the insured. Any ambiguous terms are resolved in the insured's favor,
consistent with the insured's reasonable expectations.


(3a, 3b)
Insurance Contracts and Coverage § 16--Rules in Aid of Interpretation of Contracts--Interpretation
Against Insurer--Exclusions-- Illegal Acts--Validity.
The trial court properly found that a homeowners policy provided coverage for a wrongful death
suit against the insureds, whose son shot his friend with his mother's pistol, which he believed
was unloaded. An exclusion for an “illegal act” did not preclude coverage even though the son
was found guilty in juvenile court of involuntary manslaughter. The illegal acts exclusion could
not reasonably be given meaning under established rules of construction of contracts, and was
thus invalid (Civ. Code, § 1653). Because the policy did not contain a “criminal act” exclusion,
illegal acts could not be defined as criminal acts (courts are not to include what has been omitted).
A construction of the term “illegal” as meaning a violation of any law, whether criminal or
civil (e.g., the law of negligence), would be so broad as to render the policy's liability coverage
practically meaningless. An insurer intending to exclude from a homeowners policy coverage for
gross negligence would have to say so in express terms, instead of using the ambiguous phrase
“illegal act.” The burden *760  rests on the insurer to phrase exceptions and exclusions in clear
and unmistakable language.
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[See 1 Witkin, Summary of Cal. Law (9th ed. 1987) Contracts, § 699; Croskey & Kaufman, Cal.
Practice Guide: Insurance Litigation (The Rutter Group 2000) ¶¶ 7:331.5, 7:2256; West's Key
Number Digest, Insurance k. 2278(4).]


(4)
Insurance Contracts and Coverage § 17--Rules in Aid of Interpretation of Contracts--
Reasonableness.
When reasonably practical, contracts are to be interpreted in a manner that makes them reasonable
and capable of being carried into effect, and that is consistent with the parties' intent.


COUNSEL
LaTorraca and Goettsch, Raymond H. Goettsch and Scott K. Murch for Plaintiff and Appellant.
Greines, Martin, Stein & Richland, Irving H. Greines and Edward L. Xanders for Farmers
Insurance Exchange, Truck Insurance Exchange and Fire Insurance Exchange as Amici Curiae on
behalf of Plaintiff and Appellant.
Horvitz & Levy, David S. Ettinger, H. Thomas Watson and Andrea M. Gauthier for 20th Century
Insurance Company as Amicus Curiae on behalf of Plaintiff and Appellant.
Howard J. Fox for Defendants and Respondents Robert S., Kelly S., Christy Mitchell and Timothy
Mitchell.
Law Offices of Kapp L. Johnson and Kapp L. Johnson for Defendant and Respondent Velvet S.
Steven W. Murray for Rita and Virgil Palub as Amici Curiae on behalf of Defendants and
Respondents.
Law Offices of Ian Herzog, Evan D. Marshall, Ian Herzog; Mark B. Robinson, Jr.; Roland Wrinkle;
Harvey R. Levine; Robert Steinberg; Thomas G. Stolpman; William D. Turley; Mary E. Alexander;
Joseph Harbison III; Bruce Broilett; Wayne McClean; Leonard Sacks, Tony Tanke; Lea-Ann
Tratten; Steven J. Keifield; David Rosen; Moses Lebovits; Douglas Devries; *761  Christine
Spagnoli; James Sturdevant; Daniel U. Smith; Deborah David; Lawrence Drivon; Thor Emblem;
Rick Simons; and David Casey, Jr., for Consumer Attorneys of California as Amicus Curiae on
behalf of Defendants and Respondents.


KENNARD, J.


When a homeowners policy expressly covers accidental bodily injury but excludes coverage for
bodily injury arising out of an “illegal act,” is the insurer obligated to defend and indemnify its
insureds in a wrongful death action brought against them after their teenage son accidentally shot
and killed his friend? We conclude that, in the context of the policy as a whole, the insurer does
have such an obligation.


I
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On March 10, 1995, 16-year-old Kelly S. and some of his friends were at Kelly's home when Kelly
found a .22-caliber Beretta handgun in his mother's coat pocket. Kelly's father had taught him how
to handle a 9-millimeter Beretta. Taking the same precautions he would have taken to unload a 9-
millimeter Beretta, Kelly removed the clip from the handle of the .22-caliber Beretta, placed the
clip on a table, and pulled back the slide on the gun. Believing the gun to be unloaded, Kelly pulled
the trigger. The gun fired, killing his friend, Christopher Mitchell.


A petition alleging Kelly's commission of involuntary manslaughter, a felony (Pen. Code, § 192,
subd. (b)), was filed in juvenile court (Welf. & Inst. Code, § 602). The court sustained the petition,
made Kelly a ward of the court, and placed him on probation.


Timothy and Christy Mitchell, the parents of Christopher, brought a wrongful death action against
Kelly and his parents, who tendered defense of the action to Safeco Insurance Company of
America (Safeco) under their homeowners insurance policy. Safeco undertook the defense under
a reservation of rights.


Safeco then brought this action in superior court seeking a declaration that it had no duty to
defend or indemnify its insureds because the policy excluded coverage for an “illegal act.” Named
as defendants were the insureds and the Mitchells. Safeco unsuccessfully moved for summary
judgment, contending that the accidental killing of Christopher fell within the policy exclusion for
an “illegal act.” *762


Thereafter Christy Mitchell, joined by the insureds, moved for summary judgment contending
that Safeco as a matter of law had a duty to defend and indemnify. The trial court granted the
motion, ruling that the policy's “illegal act” exclusion could reasonably be interpreted as excluding
coverage only for an intentional illegal act. The court found it was “undisputed that Kelly S[.] did
not intend to cause harm to Mitchell's son [and] that [Kelly] did not intend to commit an unlawful or
'illegal' act.” Accordingly, the court ruled that the Mitchells' wrongful death claim was potentially
covered by the insureds' policy, giving rise to Safeco's duty to defend. Safeco appealed.


The Court of Appeal reversed the trial court's judgment. Relying on a dictionary definition of
“illegal” as meaning “not according to or authorized by law; unlawful,” the Court of Appeal
concluded that the illegal act exclusion in the policy precluded coverage for any act in violation
of civil or criminal law, whether or not the person committing the act intended to cause harm or
to violate the law, but that it did not exclude coverage for ordinary civil negligence. Applying
this understanding of the scope of the policy's illegal act exclusion, the court held that the policy
did not provide coverage for an act causing death that resulted in a juvenile court adjudication of
involuntary manslaughter.


We granted the separate petitions for review filed by the insureds and Christy Mitchell.
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II
The homeowners policy at issue here covered the period June 30, 1994, through June 30, 1995.
The accidental shooting occurred in March 1995. Under the terms of the policy, Kelly and his
parents are insureds.


Relevant here are these policy provisions: Safeco agreed to defend and indemnify the insureds in
the event of claims brought against any insured for bodily injury caused by “an occurrence,” which
the policy defined as an accident resulting in bodily injury during the policy period. Excluded
from coverage was liability for bodily injury “arising out of any illegal act committed by or at the
direction of an insured.” (Italics added.) The policy did not define the term “illegal act.”


We now turn to the task of stating the controlling principles of insurance contract interpretation
and applying them to the policy here.


III
(1) Insurance policies are contracts and therefore subject to the rules of construction governing
contracts. ( *763  Bank of the West v. Superior Court (1992) 2 Cal.4th 1254, 1264 [10 Cal.Rptr.2d
538, 833 P.2d 545].) The goal of contractual interpretation is to determine and give effect to the
mutual intention of the parties. (Civ. Code, § 1636; Bay Cities Paving & Grading, Inc. v. Lawyers'
Mutual Ins. Co. (1993) 5 Cal.4th 854, 867 [21 Cal.Rptr.2d 691, 855 P.2d 1263].)


(2) A policy provision is ambiguous when it can have two or more reasonable constructions.
(Waller v. Truck Ins. Exchange, Inc. (1995) 11 Cal.4th 1, 18 [44 Cal.Rptr.2d 370, 900 P.2d 619].) An
ambiguity “ 'is resolved by interpreting the ambiguous provisions in the sense the promisor (i.e., the
insurer) believed the promisee understood them at the time of formation. [Citation.] If application
of this rule does not eliminate the ambiguity, ambiguous language is construed against the party
who caused the uncertainty to exist. [Citation.]' [Citation.] 'This rule, as applied to a promise of
coverage in an insurance policy, protects not the subjective beliefs of the insurer but, rather, ”the
objectively reasonable expectations of the insured. “ ' ” (Montrose Chemical Corp. v. Admiral
Ins. Co. (1995) 10 Cal.4th 645, 667 [42 Cal.Rptr.2d 324, 913 P.2d 878].) “Any ambiguous terms
are resolved in the insureds' favor, consistent with the insureds' reasonable expectations.” (Kazi v.
State Farm Fire & Casualty Co. (2001) 24 Cal.4th 871, 879 [103 Cal.Rptr.2d 1, 15 P.3d 223].)


(3a) The homeowners policy here excluded coverage “arising out of any illegal act committed
by or at the direction of an insured.” (Italics added.) The phrase “illegal act” is susceptible of
two reasonable meanings. As mentioned earlier, the Court of Appeal, relying on a dictionary
definition, construed the term broadly, as meaning any act prohibited by law. But the term can
also be interpreted more narrowly as meaning a violation of criminal law. This is the construction
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Safeco urges us to adopt. Certain thesauruses do treat the term “illegal” as synonymous with
“criminal.” (See, e.g., Burton, Legal Thesaurus (1980) p. 257 [stating that “against the law” and
“criminal” are synonyms of “illegal”]; Webster's Collegiate Thesaurus (1976) p. 414 [stating that
“criminal” is a synonym of “illegal”].) If we were to adopt this meaning in the context of the
policy here, we would have to treat the policy's clause excluding coverage for an “illegal act” as
the equivalent of a clause excluding coverage for a “criminal act.”


The policy before us, however, contains not a criminal act exclusion but an illegal act exclusion.
Had Safeco wanted to exclude criminal acts from coverage, it could have easily done so. Insurers
commonly insert an exclusion for criminal acts in their liability policies. (Croskey & Kaufman,
Cal. Practice Guide: Insurance Litigation (The Rutter Group 2000) ¶¶ 7:331.5, 7:2256, pp. 7A-86,
7I-23 (rev. #1, 2000).) Because Safeco chose not to have *764  a criminal act exclusion, instead
opting for an illegal act exclusion, we cannot read into the policy what Safeco has omitted. To
do so would violate the fundamental principle that in interpreting contracts, including insurance
contracts, courts are not to insert what has been omitted. (Code Civ. Proc., § 1858; Jensen v. Traders
& General Ins. Co. (1959) 52 Cal.2d 786, 790 [345 P.2d 1]; Jacobson v. Simmons Real Estate
(1994) 23 Cal.App.4th 1285, 1294 [28 Cal.Rptr.2d 699].) 1


1 The concurring and dissenting opinion is mistaken in its reliance on 20th Century Ins. Co.
v. Stewart (1998) 63 Cal.App.4th 1333 [74 Cal.Rptr.2d 492]. (Conc. & dis. opn. of Baxter,
J., post, at pp. 768-769.) That case involved a criminal act exclusion (63 Cal.App.4th at p.
1336), a policy provision that is not before us in this case. In addition, the death in 20th
Century occurred after the insured placed one bullet in a revolver and pulled the trigger
three times. The third time the insured pulled the trigger he was pointing the gun at the
victim; it fired and killed the victim. The Court of Appeal, after noting that the case did not
involve negligence, mistake, or inadvertence, concluded that the insured's conduct “could
be considered to have been committed with implied malice and therefore have constituted
second degree murder.” (Id. at p. 1339.) Here, there is no evidence that Kelly S. acted
with implied malice when, after taking steps that he believed would unload the gun, he
accidentally shot and killed Christopher Mitchell.


We now consider the Court of Appeal's construction of the term “illegal” as meaning violation
of any law, whether civil or criminal. (See, e.g., Webster's 9th New Collegiate Dict. (1989) p.
599 [“not according to or authorized by law; unlawful”]; Webster's New World Dict. (2d college
ed. 1982) p. 699 [“prohibited by law; against the law; unlawful; illicit; also, not authorized or
sanctioned, as by rules”]; Black's Law Dict. (5th ed. 1979) p. 673, col. 2 [“against or not authorized
by law”]; see Evid. Code, § 160 [“ 'Law' includes constitutional, statutory, and decisional law”].)
That construction, however, is so broad as to render the policy's liability coverage practically
meaningless.
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For instance, a violation of “any law” would include the law governing negligence, which holds
individuals responsible for the failure to exercise ordinary care resulting in injury to another. (Civ.
Code, § 1714 [“Every one is responsible ... for an injury occasioned to another by his want of
ordinary care or skill ....”].) The duty to exercise ordinary care is imposed by law. (See Sharon P.
v. Arman, Ltd. (1999) 21 Cal.4th 1181, 1188-1889 [91 Cal.Rptr.2d 35, 989 P.2d 121].) A violation
of that duty is therefore a violation of law. Broadly construed, a violation of any law, whether civil
or criminal, is an illegal act. An insured's negligent act, being a violation of law and therefore an
illegal act, would thus not be covered under Safeco's policy excluding coverage for an insured's
illegal acts.


But the homeowners policy that the insureds here bought from Safeco expressly provided that
Safeco would defend and indemnify them for bodily *765  injury caused by “an occurrence,”
which the policy defines as “an accident ... which results, during the policy period, in bodily
injury or property damage.” Because the term “accident” is more comprehensive than the term
“negligence” and thus includes negligence (Black's Law Dict., supra, at p. 14, col. 2), Safeco's
homeowners policy promised coverage for liability resulting from the insured's negligent acts.
That promise would be rendered illusory if, as discussed above, we were to construe the phrase
“illegal act,” as contained in the policy's exclusionary clause, to mean violation of any law, whether
criminal or civil. (4) When reasonably practical, contracts are to be interpreted in a manner that
makes them reasonable and capable of being carried into effect, and that is consistent with the
parties' intent. (Civ. Code, § 1643; see Palmer v. Truck Ins. Exchange (1999) 21 Cal.4th 1109,
1115 [90 Cal.Rptr.2d 647, 988 P.2d 568].)


The Court of Appeal attempted to give the policy a practical and workable construction by drawing
a distinction between negligence involving the failure to exercise ordinary care, which the court
viewed as falling outside the illegal act exclusion, and gross negligence involving a punishable
public offense, which the court considered to be within the policy's exclusion. After stating that
the exclusion was not limited to liability arising out of a criminal conviction or criminal act, the
Court of Appeal stated that “while the failure to exercise ordinary care may result in the imposition
of an obligation to provide compensation for any loss caused by one's negligence, such failure to
exercise ordinary care is not 'illegal.' ” It then concluded that the “specific act at issue in the present
case, involuntary manslaughter, falls into an entirely different category, involving as it did gross
negligence and the commission of a punishable, public offense.” We disagree with that analysis.


It is not clear how the Court of Appeal defined the word “illegal” as it is used in the exclusionary
clause. If the Court of Appeal construed the exclusionary clause as excluding every offense, that is,
every crime, it defines the word “illegal” as meaning “criminal.” As we have seen, that definition
is inappropriate here because it rewrites the policy by inserting what has been omitted. Drawing a
distinction, as the Court of Appeal did, between negligent acts and grossly negligent acts exceeds
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the bounds of construction by rewriting the policy. The word “illegal” is not a synonym for “gross
negligence.”


As we noted earlier, “ambiguous terms are resolved in the insureds' favor, consistent with the
insureds' reasonable expectations.” (Kazi v. State Farm Fire & Casualty Co., supra, 24 Cal.4th
at p. 879.) An insured should not be expected to know the subtle legal distinctions between the
concepts of *766  ordinary negligence and gross negligence. Such distinctions are not objectively
within the reasonable expectations of the insured. 2


2 The concurring and dissenting opinion discusses at length the effect of the “Severability of
Insurance” clause in the policy on the illegal act exclusionary clause. (Conc. & dis. opn. of
Baxter, J., post, at pp. 772-777.) It acknowledges, however, that there is a significant division
of authority among the courts that have addressed this question. (Id. at pp. 772-775 & fn. 3.)
Our conclusion makes it unnecessary to address this additional issue, a matter that plaintiffs
did not raise or address in their briefs to this court and that Safeco only alluded to in its
answering brief and discussed in abbreviated form in its response to one of the amicus curiae
briefs.


Also, to draw a distinction between negligent and grossly negligent acts, as the Court of Appeal
did, would be at odds with Insurance Code section 533. Under that provision, an “insurer is not
liable for a loss caused by the wilful act of the insured; but he is not exonerated by the negligence of
the insured ....” (Ibid., italics added.) The statute does not distinguish between ordinary and gross
negligence. (3b) Therefore, an insurer intending to exclude from a homeowner's policy coverage
for gross negligence would have to say so in express terms, instead of, as here, using the ambiguous
phrase “illegal act.” The “ 'burden rests upon the insurer to phrase exceptions and exclusions in
clear and unmistakable language.' ” (State Farm Mut. Auto. Ins. Co. v. Jacober (1973) 10 Cal.3d
193, 202 [110 Cal.Rptr. 1, 514 P.2d 953].)


Safeco would have us give effect to the policy's illegal act exclusion in this case, despite the absence
of any satisfactory definition of the word “illegal,” because any insured would reasonably expect
that an accidentally caused death resulting in a conviction for involuntary manslaughter would fall
within the policy's “illegal act” exclusion. Safeco's view leaves the exclusionary clause without
meaning until after an event has occurred. This violates the rule that expectations of the insured are
examined at the time the contract is made. (Civ. Code, §§ 1636, 1649; Montrose Chemical Corp.
v. Admiral Ins. Co., supra, 10 Cal.4th at p. 666.) Moreover, an insured's objectively reasonable
expectations are measured not by an insured's knowledge of the nuances of criminal law, but by
what an insured would expect to be covered by the policy. The proper inquiry is: Would reasonable
insureds expect their homeowners policy to protect them against liability for accidental injury or
death occurring in their home? The answer is yes.
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In short, because the illegal act exclusion cannot reasonably be given meaning under established
rules of construction of a contract, it must be rejected as invalid. (Civ. Code, § 1653.)


Finally, we reject Safeco's contention that Civil Code section 1668 relieves it of any duty to
indemnify the insureds for liability resulting from *767  Kelly's accidental killing of Christopher
Mitchell. Section 1668 provides: “All contracts which have for their object, directly or indirectly,
to exempt anyone from responsibility for his own fraud, or willful injury to the person or property
of another, or violation of law, whether willful or negligent, are against the policy of the law.”
Section 1668 applies to contractual exemptions from liability, not to indemnity contracts. (State
Farm Fire & Casualty Co. v. Eddy (1990) 218 Cal.App.3d 958, 967 [267 Cal.Rptr. 379]; Lemat
Corp. v. American Basketball Assn. (1975) 51 Cal.App.3d 267, 278-279 [124 Cal.Rptr. 388].) An
insurance policy is an indemnity contract. (Ins. Code, § 22.) Thus, section 1668 simply does not
apply here.


For the reasons given above, we conclude that the Mitchells' wrongful death action is within the
liability coverage of the homeowners policy at issue here.


Disposition
The judgment of the Court of Appeal is reversed with directions to enter judgment affirming the
judgment of the trial court.


George, C. J., Werdegar, J., and Chin, J., concurred.


BAXTER, J., Concurring and Dissenting.
Though my reasons differ from the majority's, I agree with their conclusion that the “illegal
act” exclusion in Safeco's policy did not deprive Kelly S.'s parents of liability coverage for their
son's fatal shooting of Christopher Mitchell. I respectfully dissent, however, from the majority's
determination that, despite the policy's explicit refusal to cover an insured for his or her “illegal
act,” the policy nonetheless covered Kelly himself for his criminal homicide.


On the latter point, I accept, for purposes of argument, that an “illegal act” could mean something
broader than a “criminal act,” a more common form of coverage exclusion. There may be situations
that would strain the outer limits of an illegal act exclusion in a policy designed to afford coverage
for accidental injuries. Finally, I do not doubt that all reasonable uncertainty about the phrase's
meaning must be resolved against the insurer, which drafted the policy, and in favor of coverage a
policyholder would reasonably expect. Hence, I am satisfied that the illegal act exclusion cannot
contravene the parties' basic understanding that coverage would be afforded for an insured's
ordinary negligence.
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But Kelly cannot benefit from even the narrowest reasonable interpretation of the illegal act
exclusion. An exclusion for illegal acts must apply *768  wherever a criminal act exclusion would
apply; any criminal act is also illegal, and no layperson would understand otherwise. Moreover,
even if the meaning of “illegal” might be uncertain when applied to particular facts, it cannot be
so here. An illegal act exclusion must at least have been intended, and understood, to withdraw
liability coverage from an insured who, by recklessly pointing and shooting a loaded firearm,
committed the grave felony offense of manslaughter.


Such a conclusion does not undermine the purposes of an insurance policy intended to afford
liability coverage for accidental injuries. Nor does it defeat the insured's reasonable expectations
of coverage. A policyholder found guilty of criminal homicide under such circumstances could
hardly expect that his or her tort liability for the killing somehow falls outside an explicit exclusion
for “illegal acts.”


The majority discount a recent Court of Appeal decision, 20th Century Ins. Co. v. Stewart (1998)
63 Cal.App.4th 1333 [74 Cal.Rptr.2d 492] (20th Century), that illustrates this point. There, during a
party, 19-year-old Matthew Guglietti, while intoxicated, took a revolver from his parents' bedroom
and inserted one bullet. He pointed the gun at a friend and pulled the trigger, then pointed the gun
at his own head and pulled the trigger again. The next day, as the party continued, Guglietti, still
intoxicated, retrieved the revolver. He pointed the gun at victim DiGeronimo and pulled the trigger
once more. The weapon discharged, wounding DiGeronimo fatally. To avoid murder charges,
Guglietti pled guilty to voluntary manslaughter with personal use of a firearm.


Edwina Stewart, DiGeronimo's mother, sued Guglietti for wrongful death. Guglietti, an insured
under his parents' homeowners policy, tendered his defense to the insurer. The policy excluded
coverage for injury foreseeably resulting from an insured's “criminal act.” (20th Century, supra,
63 Cal.App.4th at p. 1336.) The insurer accepted the defense under a reservation of rights but sued
Stewart, Guglietti, and Guglietti's parents to determine coverage. Thereafter, the insurer won a
declaratory judgment that no coverage was afforded.


The Court of Appeal affirmed. As the court explained, “Stewart contends the [p]olicy's criminal
act exclusion is ambiguous” (20th Century, supra, 63 Cal.App.4th 1333, 1337) and “has proffered
several factual circumstances which, if applicable, arguably would subject the [p]olicy's criminal
act exclusion to several reasonable interpretations.” (Id., at p. 1338.) “However,” the court
emphasized, “she does not suggest alternative reasonable interpretations under the facts of this
case.” (Ibid., italics added.) As the court *769  noted, Guglietti's action had resulted in his
conviction of a serious felony, eliminating any doubt whether the conduct at issue came within the
meaning of “criminal act” as used in the policy. (Ibid.)
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Moreover, the court observed, even if the exclusion might be deemed ambiguous, there could be
“no reasonable expectation that the [p]olicy covered liability for Guglietti's killing of DiGeronimo.
Stewart posits that the criminal act of ... manslaughter is based on and really nothing more
than negligence and that an insured would reasonably expect the [p]olicy would cover injury
caused by an insured's negligence. [¶] [But] Stewart's characterization of Guglietti's action as ...
based or premised on [mere] negligence trivializes his conduct. This is not a case in which a
[firearm] was negligently mishandled and fired by mistake or inadvertence. Guglietti deliberately
and intentionally pointed the revolver at DiGeronimo and deliberately and intentionally pulled
the trigger.... [¶] Under these circumstances we conclude the insured could not reasonably have
expected the [p]olicy's coverage for injury caused by negligence to have covered Guglietti's
criminal act.” (20th Century, supra, 63 Cal.App.4th 1333, 1338-1339, fn. omitted.)


Here, as in 20th Century, there can be no claim that the phrase “illegal act” is ambiguous as
applied to this case. Kelly's fatal shooting of Christopher Mitchell comes within any reasonable
understanding of the policy's exclusionary clause. In a juvenile proceeding instituted for that
purpose, it was found beyond reasonable doubt that Kelly's act constituted the serious felony
offense of manslaughter. (Pen. Code, §§ 192, 193.) As noted above, when the killing of another is
adjudged a serious violation of the penal law, an ordinary layperson would certainly understand
the conduct to be illegal.


For similar reasons, Kelly had no reasonable expectation that, despite the exclusion for “illegal
act[s],” he was covered for his criminal homicide. Urging the contrary, defendants suggest the
tragedy was simply a negligent accident, in that Kelly tried to unload the weapon, thought he had
disabled it, and intended no harm. But, as in 20th Century, this characterization trivializes the
seriousness of the unlawful conduct at issue. Here, as there, the victim was not killed by the mere
negligent mishandling of a gun that caused it to fire inadvertently. Instead, it is undisputed that
Kelly brandished the gun, pointed it in the general direction of Christopher's head, and deliberately
pulled the trigger.


Even if Kelly thought the weapon was unloaded and intended no injury, he committed a wilful
and potentially lethal act without “due caution and circumspection” (Pen. Code, § 192, subd. (b)).
Because of the obvious *770  danger, it is universal knowledge that one must never engage the
firing mechanism of a gun while aiming it anywhere near another human being. Laypersons also
know it is a serious crime to injure or kill another by the reckless mishandling of a firearm. In
the face of an exclusion for illegal acts, Kelly's expectation that the policy covered his ordinary
negligence could not include the reasonable belief that he would be covered for his reckless
shooting of Christopher, which led to an adjudication he was guilty of the felony of manslaughter. 1


1 Under the facts of this case, there can be no ambiguity about whether the policy excluded acts
which, though technically forbidden or unathorized by law, resulted in mere accidental death
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or injury. In the first place, the only injuries the policy purported to cover at all were those
arising from “accident[s]”; hence, the policy's exclusions, such as that for an insured's illegal
act, would be superfluous unless applied to injuries which might be considered accidental.
Moreover, the policy also contained express exclusions for injuries which were (1) “expected
or intended” by an insured or (2) “the foreseeable result of an act or omission intended”
by an insured, thus suggesting that an intentional act or injury was not a prerequisite to the
distinct illegal act exclusion. Finally, application of the exclusion here does not arise simply
because an act the law happens to forbid produced an accidental injury. As discussed above,
the illegal act one commits when he points a firearm at a human being and deliberately pulls
the trigger, causing the weapon to discharge and kill, is far beyond mere inadvertence or
commonplace negligence.


The majority decline to accept this logic, and therefore to find the exclusion applicable to Kelly.
Instead, they conclude that because the illegal act exclusion might be difficult to apply in some
factual situations, it is simply null and void in every case, including one where its application is
beyond debate.


The majority offer meager support for this sweeping conclusion. They suggest that to apply the
exclusionary clause to these facts, when its meaning might be uncertain in other cases, would
violate the rule that “expectations of the insured are examined at the time the contract is made.
(Civ. Code, §§ 1636, 1649; Montrose Chemical Corp. v. Admiral Ins. Co. [(1995)] 10 Cal.4th
[645,] 666 [42 Cal.Rptr.2d 324, 913 P.2d 878].)” (Maj. opn., ante, at p. 766.) Not so. As indicated
above, from the inception of the contract, an insured could only have expected that the illegal act
exclusion would bar coverage for his or her criminally reckless homicide resulting in a conviction
for manslaughter. Contrary to the majority's assertion, a lay policyholder was not required to
appreciate “subtle legal distinctions” to reach that understanding. (Id., at p. 765.)


The majority posit that “because the illegal act exclusion cannot reasonably be given meaning
under established rules of construction of a contract, it must be rejected as invalid. (Civ. Code,
§ 1653.)” (Maj. opn., ante, at p. 766.) The cited statute—the only authority the majority provide
for this *771  proposition—states the unremarkable maxim that “[w]ords in a contract which
are wholly inconsistent with its nature, or with the main intention of the parties, are to be
rejected.” (Civ. Code, § 1653.) The majority fail to show how interpreting the illegal act exclusion
to bar coverage for the felony of manslaughter, committed by the wilful and reckless misuse of
a deadly weapon, would give the clause a meaning “wholly inconsistent” with the nature of the
contract or the “main intention of the parties.”


In another context, the majority insist that courts cannot insert in an insurance contract what the
parties have omitted. (Maj. opn., ante, at pp. 764, 765.) But by omitting what was expressly inserted
and agreed upon, the majority do equal damage to the parties' intent and expectations.
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Accordingly, I cannot join the majority's strained effort to avoid applying the exclusionary clause
to Kelly's commission of manslaughter. With respect to coverage for Kelly personally, I would
affirm the Court of Appeal's determination that judgment should be entered for Safeco.


I reach a different conclusion, however, with respect to any liability of Kelly's parents for the fatal
shooting. They committed no reckless homicide and were found guilty of no crime. The causes of
action against them for Christopher's wrongful death relied solely on allegations of their negligent
supervision, control, and maintenance of Kelly—in other words, the alleged breach of their duty
of ordinary care.


As indicated above, the illegal act exclusion could not apply directly to the mere negligent acts or
omissions of Kelly's parents. Such a broad interpretation of “illegal” would defeat the reasonable
expectation that a policy promising to pay bodily injury damages “for which the insured is legally
liable” (italics added) at least covers liability for an accidental injury arising from his or her
ordinary negligence. Safeco does not suggest otherwise.


However, Safeco urges that the particular language of the exclusionary clause withdraws coverage
from Kelly's parents for any claim based on Kelly's illegal act. As Safeco notes, the clause states
that the policy's coverage is inapplicable to liability “arising out of any illegal act committed by
or at the direction of an insured.” (Italics added.) Safeco insists that the reference to “an” insured
bars all policyholders from coverage for liability related to the illegal act of any of them.


It is true that in policies with multiple insureds, the cases have distinguished clauses that exclude
coverage for particular facts applicable to “the” insured from those that exclude coverage for
particular facts applicable to *772  “an” or “any” insured. Absent contrary evidence, the former
language is considered singular and specific, so that one insured remains covered despite facts that
exclude coverage for another, while the latter is considered plural and indefinite, so that if particular
facts exclude coverage for one or more insureds, they exclude coverage for all. (E.g., California
State Auto. Assn. Inter-Ins. Bureau v. Warwick (1976) 17 Cal.3d 190, 194-195 [130 Cal.Rptr.520,
550 P.2d 1056] (Warwick); Fire Ins. Exchange v. Altieri (1991) 235 Cal.App.3d 1352, 1360-1361
[1 Cal.Rptr.2d 360] (Altieri).)


However, Safeco's policy also contained a paragraph entitled “Severability of Insurance.” In
language common to many insurance contracts, this paragraph stated that, subject to the policy's
monetary limits, “[t]his insurance applies separately to each insured.” (Italics added.)


“Severability is a widely recognized doctrine that acknowledges the separate and distinct
obligations the insurer undertakes to the various insureds, named and unnamed. [Citations.]
The intent of a severability clause is to provide each insured with separate coverage, as if
each were separately insured with a distinct policy, subject to the liability limits of the policy.
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[Citation.]” (American Nat. Fire Ins. Co. v. Fournelle Est. (Minn. 1991) 472 N.W.2d 292, 294
(Fournelle Est.).)


Little California authority considers the effect of severability clauses on exclusionary provisions.
However, a number of cases from other jurisdictions have concluded that if the policy contains
language stating the severability of the insurer's obligation, exclusionary clauses apply separately
to each insured, even when language internal to the clauses themselves might suggest otherwise.
Thus, these cases reason, an exclusion must be considered solely from the standpoint of the insured
seeking coverage, so that facts which would preclude coverage of a particular insured do not
necessarily preclude coverage for the related liability of another.


In Worcester Mut. Ins. Co. v. Marnell (1986) 398 Mass. 240 [496 N.E.2d 158] (Marnell), parents'
homeowners policy included their son as an insured. The policy excluded coverage for liability
arising from the operation or ownership of a motor vehicle by “any” insured, but also contained a
severability clause. (Id., at p. 159.) After consuming alcohol at a party in the family residence, the
son drove friends home in his car. En route, he struck and killed a pedestrian. The parents were
sued, on a theory of negligent supervision, for allowing the son to drive while drunk. Citing the
motor vehicle exclusion, the insurer declined the parents' tender of defense. In a coverage action,
the trial court found that a defense was required.


The Supreme Judicial Court of Massachusetts affirmed. The court conceded that, absent a
severability clause, the exclusionary reference to “any” *773  insured would bar coverage for the
parents' liability arising from their coinsured son's ownership and operation of the car. (Marnell,
supra, 496 N.E.2d 158, 160-161.) However, the court explained, a severability provision “requires
that each insured be treated as having a separate insurance policy.” (Id., at p. 161.)


“Thus,” the court observed, “the term 'insured' as used in the motor vehicle exclusion refers only
to the person claiming [liability] coverage under the policy.” (Marnell, supra, 496 N.E.2d 158,
161, italics added.) Because the insured parents neither owned nor operated the accident vehicle,
the court reasoned, the exclusionary clause could not bar their claim for coverage. (Ibid.; see also
Shamban v. Worcester Ins. Co. (1999) 47 Mass.App. 10 [710 N.E.2d 627, 630] [in homeowners
policy with severability clause, policy exclusion for operation of motor vehicle by “an” insured
did not bar coverage of parents sued for negligent supervision of coinsured son, who caused injury
while riding his dirt bike].)


Applying Utah law, the Tenth Circuit Court of Appeals recently took the same view of a motor
vehicle exclusion in a policy containing severability language. In West American Ins. Co. v. AV &
S (10th Cir. 1998) 145 F.3d 1224, a business liability policy covered several pizza franchisees and
their employees. The policy excluded coverage for liability arising from ownership or operation of
a motor vehicle by “any” insured. (Id., at p. 1226.) In light of the policy's severability clause, the
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court concluded, the exclusion applied only to the particular franchisee whose coinsured employee
caused an accident while delivering pizza in his own car. (Id., at p. 1229.)


In Fournelle Est., supra, 472 N.W.2d 292, a homeowners policy named the husband and wife as
insureds and defined, as additional insureds, relatives and dependent minors who were “residents
of your household.” (Id., at p. 293, italics added.) The policy, which contained a severability clause,
generally covered an insured's liability for bodily injury to another, but excluded such coverage for
injury to “you” (i.e., a named insured) or “any” resident-of-household insured. (Ibid.) After moving
from the family home pending a divorce, the husband returned for a visit, killed his children, and
then committed suicide. The Minnesota Supreme Court held that despite the exclusionary clause,
the policy covered the father's estate for the children's wrongful deaths.


The court reasoned as follows: “[S]everability demands that policy exclusions be construed only
with reference to the particular insured seeking coverage. [Citations].” (Fournelle Est., supra, 472
N.W.2d 292, 294.) Hence, the issue was whether, with respect to the husband individually, the
children *774  were additional insureds for whose deaths he was not covered. Because, at the time
of their deaths, the children were no longer residents of his household, they were not additional
insureds as to him. Accordingly, he and his estate were not denied coverage by virtue of the
exclusionary clause. (Ibid.; see also State Farm Fire & Cas. Ins. Co. v. Keegan (5th Cir. 2000) 209
F.3d 767, 768-770 [under Texas law, where husband-wife homeowners policy with severability
clause defined additional insured to include “member of your household” and excluded bodily
injury coverage for “an” insured, husband, who had moved from marital household, was covered
for negligent injury to child who remained with wife as household resident].)


In Brumley v. Lee (1998) 265 Kan. 810 [963 P.2d 1224], the Kansas Supreme Court concluded
that because a severability provision gives each insured separate coverage, a homeowners policy
clause which “ambiguous[ly]” excluded liability coverage for intentional acts by “any” insured
did not bar coverage for an insured husband, sued on grounds he negligently failed to prevent
his coinsured wife from inflicting an intentional, and fatal, blow upon a child. (Id., at pp.
1227-1228; see also Catholic Diocese of Dodge City v. Raymer (1992) 251 Kan. 689 [840 P.2d 456,
459-462] [in homeowners policy with severability clause, exclusion for intentional conduct, or
damage expected or intended, by “an” insured did not bar coverage of parents, sued for negligent
supervision in connection with coinsured son's vandalism of school property].)


To like effect are Northwestern Nat. Ins. Co. v. Nemetz (1986) 135 Wis.2d 245 [400 N.W.2d 33]
(Nemetz) and Premier Ins. Co. v. Adams (Fla.Dist.Ct.App. 1994) 632 So.2d 1054. In Nemetz, a
liability policy excluded coverage for damage expected or intended by “an” insured. (Nemetz,
supra, at p. 37, fn. 2.) The court reasoned that the meaning of “an” was ambiguous in light
of the policy's severability clause, which specified that coverage applied separately to each
insured. (Id., at p. 37.) Resolving the ambiguity in favor of coverage, the court held that an
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insured wife was covered for a suit alleging her negligence in failing to prevent her coinsured
husband from “torching” the couple's bar. (Id., at pp. 37-38.) 2  Adams reached a similar result
under a homeowners policy that excluded injury expected or intended by “any” insured, but also
contained a severability provision. (Adams, supra, at pp. 1055-1056.) The court held that because
a severability clause promises each insured separate coverage, parents were *775  covered in a
suit claiming that their negligent supervision allowed their child to commit an act of sexual abuse.
(Id., at pp. 1056-1057.) 3


2 The Nemetz court agreed that public policy might bar coverage for wife if her tacit
involvement in husband's arson plan rendered her less than “innocent.” (Nemetz, supra, 400
N.W.2d 33, 38.) However, the court concluded that this issue had been waived on appeal by
the insurers' failure to pursue it at trial. (Id., at pp. 38-39.)


3 See also Transport Indem. Co. v. Wyatt (Ala. 1982) 417 So.2d 568, 570-571, holding that
in a policy with multiple insureds, and containing a severability provision, an exclusion
for injuries to “any employee of any Insured” (id., at p. 569) applies only to an employee
of the entity seeking coverage in the particular case. Other cases have reached a contrary
conclusion, holding that a severability provision does not prevail over language in the
exclusionary clause itself indicating that the exclusion is to apply collectively rather than
individually. (E.g., Allstate Ins. Co. v. Kim (D.Hawaii 2000) 121 F.Supp.2d 1301, 1302-1303
[where policy with severability clause excluded coverage for injury intended or expected
by “any” insured, parents were not covered for coinsured child's assault]; Michael Carbone,
Inc. v. General Acc. Ins. Co. (E.D.Pa. 1996) 937 F.Supp. 413, 416-420 (applying New Jersey
law) [despite severability clause, exclusion for motor vehicle operation by “any” rather
than “the” insured is collective, not individual]; Chacon v. American Family Mut. Ins. Co.
(Colo. 1990) 788 P.2d 748, 752 [exclusion for injury expected or intended by “any” insured
is unambiguously collective, and thus applies to “innocent” coinsureds, even when policy
contains severability clause]; Johnson v. Allstate Ins. Co. (Me. 1997) 687 A.2d 642, 644-645
[despite severability clause, exclusion for damage intentionally caused by “an insured
person” barred coverage for wife sued as negligent for failure to prevent sexual abuse by
coinsured husband]; Gorzen v. Westfield Ins. Co. (1994) 207 Mich.App. 575 [526 N.W.2d 43,
45] [despite severability clause, exclusion for liability arising from ownership or operation
of vehicle by “an” insured bars coverage of parents for negligent supervision permitting
auto accident by coinsured son]; American Family v. Copeland-Williams (Mo.Ct.App. 1997)
941 S.W.2d 625, 627-629 [use of exclusionary phrase “any insured” is unambiguous despite
severability clause]; Great Central Ins. Co. v. Roemmich (S.D. 1980) 291 N.W.2d 772,
774-775 [exclusion for operation of motor vehicle by “any” insured is plainly collective
despite severability clause]; Mutual of Enumclaw Ins. Co. v. Cross (2000) 103 Wash.App.
52 [10 P.3d 440, 442-446] [severability clause did not overcome clear coverage exclusion
for injury expected or intended by “an” insured]; Taryn E.F., by Grunewald v. Joshua M.C.
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(1993) 178 Wis.2d 719 [505 N.W.2d 418, 420] [severability language did not prevail over
clause excluding coverage for malicious acts of “any” insured; distinguishing Nemetz, supra,
400 N.W.2d 33, 37, where exclusion was for damage or injury expected or intended by “an”
insured].)


Only one California decision has addressed the effect of severability language upon an
exclusionary clause. In California Casualty Ins. Co. v. Northland Ins. Co. (1996) 48 Cal.App.4th
1682 [56 Cal.Rptr.2d 434] (California Casualty), a husband and wife, insureds under multiple
liability policies, stipulated to a judgment in favor of one Yessian, who had been injured in a
collision with their jet boat. In related coverage actions, the insurers argued whether their policies
covered the judgment. One policy excluded coverage for liability arising from the ownership or
use of an inboard-powered watercraft “ 'owned by any insured.' ” (Id., at p. 1690.) The scope of
this exclusion became an issue on appeal in the coverage litigation.


After finding the boat itself came within the exclusionary clause, the Court of Appeal addressed
Yessian's claim that the exclusion applied only to the insured husband and not to his coinsured
wife. The theory asserted was that the stipulated judgment against the wife was based not on her
personal *776  ownership or operation of the boat, but solely on community property laws making
her vicariously liable for her husband's torts.


At the outset, the Court of Appeal saw no indication that the wife's liability was vicarious only. As
the court noted, the tort complaints against the couple alleged their joint ownership, possession,
control, and operation of the jet boat at the time of the accident. (California Casualty, supra, 48
Cal.App.4th 1682, 1695.)


In any event, the court held, the wife was not covered even if the judgment against her was based
solely on her community property interest. The court applied the California rule that when an
exclusion bars coverage for defined conduct by “an” insured, the exclusion extends to the related
liability of any other insureds, even if that liability is merely derivative or vicarious. (California
Casualty, supra, 48 Cal.App.4th 1682, 1696; see text discussion, ante.)


Nor, the court concluded, did the policy's severability language alter this result. Acknowledging
the split among other jurisdictions, the court found “more persuasive” the cases concluding
that “a clause excluding [coverage] for specific conduct should prevail over a more general
severability provision.” (California Casualty, supra, 48 Cal.App.4th 1682, 1697.) “Indeed,”
the court observed, “acceptance of Yessian's position would effectively nullify exclusions from
coverage in any case involving married coinsureds and a policy with a severability provision.... It
is inconceivable that parties to a policy would include clauses specifically excluding coverage for
claims based on certain types of conduct, but intend those exclusions to have no effect in any case
involving claims against coinsured spouses.” (Id., at pp. 1697-1698.)
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The severability discussion in California Casualty is arguably dictum, since the Court of Appeal
appeared to believe the exclusion applied directly to the wife by virtue of her personal conduct.
Moreover, it is unclear the extent to which the court's narrow construction of the severability
provision stemmed from its particular concern that exclusionary clauses might be nullified in
actions against the community for the torts of a single spouse.


Such concerns are not present here. Any liability of Kelly's parents for Christopher's death is
not merely vicarious or derivative. Instead, their liability is premised on the independent theory
that they negligently failed to supervise and control Kelly's access to the firearm with which
Christopher was shot.


Under the instant circumstances at least, I am persuaded by the cases concluding that when a
multiparty liability insurance policy contains a *777  severability provision, the effect is to extend
both the policy's coverage, and its exclusions, individually to each insured, as if he or she were
the only insured, subject to policy limits. Under this rule, exclusions from coverage are personal
and may not be imputed from one insured to another, even where, as here, language internal to
an exclusionary clause, viewed in isolation, could be read to withdraw coverage from all insureds
for the excludable conduct of one.


These conclusions follow from established California principles governing the construction of
insurance contracts. Insurance policies, like all contracts, apply according to their plain terms but
must be interpreted when ambiguous. Whether policy language is clear or ambiguous is determined
in context, not by viewing words or phrases in isolation. (Bank of the West v. Superior Court
(1992) 2 Cal.4th 1254, 1265 [10 Cal.Rptr.2d 538, 833 P.2d 545].) If a provision has more than
one reasonable meaning, the ambiguity is resolved in favor of coverage a lay policyholder would
reasonably expect. (AIU Ins. Co. v. Superior Court (1990) 51 Cal.3d 807, 822 [274 Cal.Rptr. 820,
799 P.2d 1253] (AIU).) A corollary of this rule is that exclusions from coverage are narrowly
construed to afford the coverage reasonably anticipated. (Garvey v. State Farm Fire & Casualty
Co. (1989) 48 Cal.3d 395, 406 [257 Cal.Rptr. 292, 770 P.2d 704].)


Here, even if the illegal act exclusion's reference to “an” insured might be deemed collective when
viewed alone (e.g., Warwick, supra, 17 Cal.3d 190, 194-195; Altieri, supra, 235 Cal.App.3d 1352,
1360-1361), the policy's severability clause contradicted any such inference by stating that “[t]his
insurance applies separately to each insured.” (Italics added.) Safeco identifies no meaning for
this provision other than the one apparent from its words, i.e., that each of multiple insureds under
the policy was to be treated, within policy limits, as though the policy applied only to him or her.
This promise of severable interests would be rendered meaningless if the single word “an” in the
exclusionary clause were nonetheless found to prevail, and to make the exclusion collective. (Cf.
AIU, supra, 51 Cal.3d 807, 827.)
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Nor would such a construction satisfy the reasonable expectations of the insureds. It is unlikely
Kelly's parents understood that by extending their homeowners' coverage to include Kelly as an
additional insured, they were actually narrowing their own coverage for claims arising from his
torts. In light of the severability provision, Safeco's intent to achieve that result was not clearly
expressed, and the ambiguity must be resolved in the insureds' favor.


Applying these principles to the facts of the instant case, I conclude that the illegal act exclusion in
Safeco's policy does not withdraw coverage from *778  Kelly's parents for liability arising from
their alleged negligence in allowing Kelly to shoot Christopher. As to Kelly's parents, I would
therefore reverse the judgment of the Court of Appeal, and would instruct that court to remand
with directions to enter summary judgment for the insureds.


Brown, J., concurred. *779


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Synopsis
Background: Iraqi civilian brought class action against United States, former President, former
Vice President, former Secretary of Defense, former National Security Advisor, former Secretary
of State, and other former high-ranking officials, alleging war against Iraq violated law of nations
within meaning of Alien Tort Statute (ATS). After United States was substituted as sole defendant,
the United States District Court for the Northern District of California, Jon S. Tigar, J., 2014 WL
7240277, denied civilian's motion for evidentiary hearing and dismissed. Civilian appealed.


Holdings: The Court of Appeals, Graber, Circuit Judge, held that:


[1] officials were entitled to immunity under Westfall Act;


[2] immunity did not conflict with several treaties and international agreements; and


[3] civilian's allegations of violations of jus cogens norm of international law did not alter
immunity.


Affirmed.


Procedural Posture(s): On Appeal; Motion to Dismiss; Motion to Dismiss for Lack of Subject
Matter Jurisdiction.
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West Headnotes (25)


[1] Federal Courts Jurisdiction
Federal Courts Public employment in general
Court of Appeals reviews a dismissal for lack of subject matter jurisdiction and a denial of
a challenge to scope of employment certification under Westfall Act de novo. 28 U.S.C.A.
§ 2679.


[2] Federal Courts Jurisdiction
Court of Appeals reviews for abuse of discretion decision whether to conduct an
evidentiary hearing on motion to dismiss for lack of subject matter jurisdiction.


1 Cases that cite this headnote


[3] Aliens, Immigration, and Citizenship Violation of law of nations
Any claim under Alien Tort Statute (ATS) based on the present-day law of nations must
rest on a norm of international character accepted by the civilized world and defined with
a specificity comparable to the features of the 18th–century paradigms that the drafters of
the ATS had in mind, violation of safe conducts, infringement of the rights of ambassadors,
and piracy. 28 U.S.C.A. § 1350.


[4] Estoppel Claim inconsistent with previous claim or position in general
United States and former high-ranking officials in former President's administration were
not judicially estopped from arguing that they were entitled to immunity under Westfall
Act, in Iraqi civilian's action, alleging war in Iraq violated law of nations within meaning
of Alien Tort Statute (ATS), despite argument that United States took different position
during Nuremberg Trials following World War II; Westfall Act did not exist at time of
Nuremberg Trials, and new position rested on intervening change in law. 28 U.S.C.A. §§
1350, 2679.


1 Cases that cite this headnote


[5] Public Employment Absolute immunity
United States Absolute immunity
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The scope of absolute official immunity afforded federal employees is a matter of federal
law, to be formulated by the courts in the absence of legislative action by Congress.


[6] Public Employment Absolute immunity
United States Absolute immunity
The purpose of absolute official immunity afforded federal employees is not to protect
an erring official, but to insulate the decisionmaking process from the harassment of
prospective litigation.


[7] Public Employment Federal personnel in general
United States In general;  substitution of United States as defendant
The Westfall Act accords federal employees absolute immunity from common-law tort
claims arising out of acts they undertake in the course of their official duties. 28 U.S.C.A.
§ 2679.


[8] Public Employment Federal personnel in general
United States In general;  substitution of United States as defendant
The Westfall Act does not set out a test to determine whether a federal employee was acting
within the scope of his office or employment; rather, Congress intended that courts would
apply the principles of respondeat superior of the state in which the alleged tort occurred
in analyzing the scope-of-employment issue. 28 U.S.C.A. § 2679.


8 Cases that cite this headnote


[9] Public Employment Federal personnel in general
United States Certification or other determination
Under the Westfall Act, if federal employee was acting within scope of his office or
employment at time of incident out of which tort claim arose, the Attorney General issues
a scope certification, which transforms an action against an individual federal employee
into one against the United States. 28 U.S.C.A. § 2679.


8 Cases that cite this headnote


[10] Public Employment Federal personnel in general
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United States Certification or other determination
The Attorney General's decision regarding scope of employment certification under the
Westfall Act is conclusive unless challenged. 28 U.S.C.A. § 2679.


14 Cases that cite this headnote


[11] Public Employment Federal personnel in general
United States Evidence
A party seeking review of decision of Attorney General to grant or deny scope of federal
employment certification under the Westfall Act bears the burden of presenting evidence
and disproving the Attorney General's decision to grant or deny scope of employment
certification by a preponderance of the evidence. 28 U.S.C.A. § 2679.


14 Cases that cite this headnote


[12] Public Employment Federal personnel in general
United States Certification or other determination
To rebut a scope of employment certification under Westfall Act, a plaintiff must allege
sufficient facts that, taken as true, would establish that the federal employee's actions
exceeded the scope of his employment. 28 U.S.C.A. § 2679.


21 Cases that cite this headnote


[13] Public Employment Federal personnel in general
United States In general;  substitution of United States as defendant
Where a plaintiff fails to allege sufficient facts to rebut a scope of employment certification
under Westfall Act, the United States must be substituted as the defendant. 28 U.S.C.A.
§ 2679.


13 Cases that cite this headnote


[14] Labor and Employment Scope of Employment
District of Columbia law liberally construes the doctrine of respondeat superior, at least
with respect to whether conduct of servant is within scope of employment. Restatement
(Second) of Agency § 228.
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[15] Labor and Employment Scope of Employment
Under District of Columbia law, the test for scope of employment is an objective one,
based on all the facts and circumstances.


1 Cases that cite this headnote


[16] Aliens, Immigration, and Citizenship Actions
Public Employment Federal personnel in general
United States Scope of employment;  Westfall Act
Under District of Columbia law, actions by former high-ranking officials in former
President's administration, in carrying out war in Iraq, fell within scope of employment,
and thus officials were entitled to immunity under Westfall Act, and United States was
properly substituted as defendant, in action by Iraqi civilian against officials, alleging
war against Iraq violated law of nations within meaning of Alien Tort Statute (ATS),
although officials may have advocated for war before they took office; invasion of Iraq
took place after officials occupied public office, officials' conduct was actuated, at least
in part, by purpose to serve United States, and officials, as members of executive branch,
were charged broadly with guiding United States' foreign policy and with ensuring national
security. 28 U.S.C.A. §§ 1350, 2679.


[17] Aliens, Immigration, and Citizenship Violation of treaty of United States
Public Employment Federal personnel in general
United States Privilege or immunity;  good faith
Immunity under Westfall Act for former high-ranking officials in former President's
administration in carrying out war in Iraq did not conflict with several treaties and
international agreements condemning aggressive war, in civilian's action against officials,
alleging war in Iraq violated law of nations within meaning of Alien Tort Statute (ATS);
Westfall Act was not ambiguous, Act was enacted after passage of each relevant treaty and
agreement, and Congress clearly intended to grant federal officers immunity. 28 U.S.C.A.
§§ 1350, 2679; United Nations Charter, June 26, 1945, 59 Stat. 1031, T.S. No. 993;
The Agreement for the Prosecution and Punishment of the Major War Criminals of the
European Axis and Charter of the International Military Tribunal, Aug. 8, 1945, 59 Stat.
1544, 82 U.N.T.S. 279; The Charter of the International Military Tribunal for the Far East,
Jan. 19, 1946, T.I.A.S. No. 1589; The Kellogg–Briand Peace Pact, Aug. 27, 1998, 46 Stat.
2343, 94 L.N.T.S. 57.
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[18] International Law Self-executing agreements; implementing legislation
When a self-executing treaty and a statute relate to the same subject, the courts will always
endeavor to construe them so as to give effect to both, if that can be done without violating
the language of either.


1 Cases that cite this headnote


[19] Public Employment Federal personnel in general
United States Judicial review
District court did not abuse its discretion in denying Iraqi civilian an evidentiary hearing
to challenge scope certification under Westfall Act, prior to dismissing action against
former high-ranking officials in former President's administration, alleging war against
Iraq violated law of nations within meaning of Alien Tort Statute (ATS); allegations in
complaint, taken as true, did not establish that officials acted outside the scope of their
employment. 28 U.S.C.A. §§ 1350, 2679.


4 Cases that cite this headnote


[20] United States Judicial review
A judge, not a jury, is the appropriate trier of any facts essential to scope certification under
Westfall Act. 28 U.S.C.A. § 2679.


2 Cases that cite this headnote


[21] Aliens, Immigration, and Citizenship Persons liable;  state action
Public Employment Federal personnel in general
United States Privilege or immunity;  good faith
Iraqi civilian's allegations of violations of jus cogens norm of international law, prohibition
against aggression, by former high-ranking officials in former President's administration
in carrying out war in Iraq, did not alter officials' immunity under Westfall Act, in civilian's
action against officials, alleging war in Iraq violated law of nations within meaning of
Alien Tort Statute (ATS); even assuming officials violated norm, Congress could provide
immunity to federal officers for violations of jus cogens norm. 28 U.S.C.A. §§ 1350, 2679.


1 Cases that cite this headnote


[22] International Law Peremptory norms; jus cogens
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Whereas customary international law derives solely from the consent of states, the
fundamental and universal norms constituting jus cogens, a norm accepted and recognized
by the international community of states as a whole as a norm from which no derogation is
permitted and which can be modified only by a subsequent norm of general international
law having the same character, transcend such consent.


[23] International Law Peremptory norms; jus cogens
Because jus cogens norms, accepted and recognized by the international community
of states as a whole as a norm from which no derogation is permitted and which can
be modified only by a subsequent norm of general international law having the same
character, do not depend solely on the consent of states for their binding force, they enjoy
the highest status within international law.


[24] International Law Customary international law; law of nations
International law does not recognize an act that violates jus cogens, a norm accepted and
recognized by the international community of states as a whole as a norm from which no
derogation is permitted and which can be modified only by a subsequent norm of general
international law having the same character, as a sovereign act.


1 Cases that cite this headnote


[25] International Law Peremptory norms; jus cogens
Public Employment Particular torts
United States Privilege or immunity;  good faith
Congress can provide immunity for federal officers for violations of jus cogens norm,
accepted and recognized by the international community of states as a whole as a norm
from which no derogation is permitted and which can be modified only by a subsequent
norm of general international law having the same character.


1 Cases that cite this headnote


Attorneys and Law Firms


*884  Dave Inder Comar (argued), Comar Law, San Francisco, California, for Plaintiff–Appellant.
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Patrick G. Nemeroff (argued) and Matthew M. Collette, Attorneys, Appellate Staff; Melinda Haag,
United States Attorney; Benjamin C. Mizer, Principal Deputy Assistant Attorney General; Civil
Division, United States Department of Justice, Washington, D.C.; for Defendants–Appellees.


Jerome Paul Wallingford, San Diego, California, for Amicus Curiae Lawyers for International
Law.


Rajeev E. Ananda, New York, New York, for Amicus Curiae Planethood Foundation.


Appeal from the United States District Court for the Northern District of California, Jon S. Tigar,
District Judge, Presiding, D.C. No. 3:13–cv–01124–JST


Before: Susan P. Graber and Andrew D. Hurwitz, Circuit Judges, and Richard F. Boulware, **


District Judge.


** The Honorable Richard F. Boulware, United States District Judge for the District of Nevada,
sitting by designation.


OPINION


GRABER, Circuit Judge:


Plaintiff Sundus Shaker Saleh sues several individuals who served as high-ranking officials in the
administration of President George W. Bush. Plaintiff claims that the former officials conspired to
engage in, and did engage in, a war of aggression against Iraq and that, in doing so, they violated
the “law of nations” within the meaning of the Alien Tort Statute (“ATS”), 28 U.S.C. § 1350.
The district court substituted the United States for the officials as the sole defendant pursuant
to the Westfall Act, 28 U.S.C. § 2679(d)(1), and then dismissed the case because Plaintiff had
not exhausted her administrative remedies as required by the Federal Tort Claims Act (“FTCA”).
Plaintiff argues that substitution of the United States was improper because the former officials are
not entitled to official immunity. Because we conclude that the individual defendants are entitled
to official immunity under the Westfall Act and that the United States properly was substituted as
the sole defendant, we affirm.


FACTUAL AND PROCEDURAL HISTORY 1
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1 We recount the facts as alleged in Plaintiff's second amended complaint. See McLachlan
v. Bell, 261 F.3d 908, 909 (9th Cir. 2001) (holding that, when reviewing a dismissal in
the absence of an evidentiary hearing, “we accept as true the factual allegations in the
complaint”).


In 2003, Kurdish Army troops forced Plaintiff and her family to leave their home in Jalawla, Iraq,
and flee to Baghdad. The troops, who were aligned with the United States, were taking part in
what has become known as the Iraq War, a military action that officially began on March 19, 2003,
but that, Plaintiff claims, Defendants 2  had been planning for years. Plaintiff *885  endured many
hardships in Baghdad. Eventually she was forced to leave Iraq and move to Jordan. In this case,
she seeks to represent “a class of persons consisting of all innocent Iraqi civilians who, through
no fault of their own, suffered damage” from the Iraq War.


2 The defendants are former President George W. Bush, former Vice President Richard B.
Cheney, former Secretary of Defense Donald Rumsfeld, former National Security Advisor
and Secretary of State Condoleezza Rice, former Secretary of State Colin Powell, former
Deputy Secretary of Defense Paul Wolfowitz, 10 other former high-ranking officials in the
Bush Administration, and the United States. In this opinion, we use “Defendants” to refer
only to the individual defendants, who were the named defendants below. We refer to the
United States, which was substituted as the sole defendant, as the United States.


Plaintiff claims that Defendants Cheney, Rumsfeld, and Wolfowitz began advocating for an
invasion of Iraq and for the removal of Iraqi President Saddam Hussein from power as early as
1997. In January 1998, Rumsfeld and Wolfowitz sent President Clinton a letter urging him to
“implement a ‘strategy for removing Saddam's regime from power,’ which included a ‘willingness
to undertake military action as diplomacy is clearly failing.’ ” (Emphasis in complaint.) They sent
a similar letter to Speaker of the House Newt Gingrich and Senate Majority Leader Trent Lott
later that year.


Defendant Bush became President in January 2001, and appointed the other Defendants to
high-ranking positions within his administration. According to Plaintiff, Defendants almost
immediately began to discuss a possible invasion and occupation of Iraq, with Defendant Rumsfeld
stating at an early National Security Council meeting that “what we really want to think about is
going after Saddam.” As then-Treasury Secretary Paul O'Neill later put it:


From the start, we were building the case against Hussein and looking at how we could take
him out and change Iraq into a new country. And, if we did that, it would solve everything. It
was all about finding a way to do it. That was the tone of it. The President saying, “Fine. Go
find me a way to do this.”


(Emphasis in complaint.)
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According to Plaintiff, the September 11, 2001 attacks provided Defendants with a pretext to
launch an invasion of Iraq. Defendants Wolfowitz and Rumsfeld “openly pushed for war against
Iraq” on the day of the attacks, despite the lack of evidence tying Iraq to the attacks. Defendant
Bush was less eager to take action without evidence of a link between Iraq and the September
11 attackers. He asked various officials to “go back over everything” to try to find evidence
that Saddam Hussein had been involved with Al Qaeda. Over the course of the next year or so,
Defendants began planning for the invasion of Iraq, even as they struggled to find such a link.


Beginning around August 2002, Defendants allegedly mounted a coordinated campaign to
convince “the public, the Congress and the allies of the need to confront the threat from
Saddam Hussein.” As part of that campaign, Defendants and others “continually used fabricated
intelligence from unreliable sources in order to prep the public for an invasion of Iraq.” For
instance, Defendant Bush claimed in his 2003 State of the Union address that Iraq had tried to
“obtain large quantities of uranium from Africa,” despite the fact that this claim was “unconfirmed
and highly unlikely.” During that time period, Defendants also continued to plan for an invasion of
Iraq. According to Plaintiff, Defendants were committed to the invasion whether or not the United
Nations approved of the action and whether or not United Nations inspectors uncovered evidence
that Iraq was developing nuclear weapons.


On March 7, 2003, International Atomic Energy Agency Director General Mohamed ElBaradei
“reported to the UN Security Council that there was no indication ‘of resumed nuclear activities,’
‘that Iraq has attempted to import uranium,’ [or] ‘that Iraq has attempted to import aluminum
tubes for use in centrifuge enrichment.’ ” Nonetheless, less than two weeks later, the United States
invaded *886  Iraq. Congress authorized the use of military force to “defend the national security
of the United States against the continuing threat posed by Iraq.” Authorization for Use of Military
Force Against Iraq Resolution of 2002, Pub. L. No. 107–243, 116 Stat. 1498 (“Authorization for
Use of Military Force”), but Defendants did not secure United Nations authorization for the war.


Plaintiff brought this action in 2013. She alleges that Defendants’ conduct in planning and
executing the Iraq War amounted to the “crime of aggression” and a conspiracy to commit
the crime of aggression, 3  which she claims was a violation of the “law of nations” within the
meaning of the ATS. After she filed an amended complaint in September 2013, the United States
filed a certification that Defendants had been “acting within the scope of their federal office or
employment at the time of the incidents [at issue] in this matter.” Under 28 U.S.C. § 2679(d)(1),
the United States was then substituted as the sole defendant. Thereafter, the amended complaint
was dismissed because Plaintiff had failed to exhaust her administrative remedies as required by
the FTCA, 28 U.S.C. § 2675(a). Plaintiff filed a second amended complaint. The United States
again filed a “scope certification,” and the district court again substituted the United States and
dismissed the action, this time with prejudice. The district court also denied Plaintiff's motion
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for an evidentiary hearing to challenge the scope certification. Plaintiff timely appeals both the
dismissal of the action and the denial of her motion for an evidentiary hearing.


3 Like Plaintiff, we use the shorthand term “aggression” to refer to both aggression itself and
conspiracy to commit aggression, both of which Defendants are alleged to have engaged
in. For purposes of this case, we define aggression as the waging of unprovoked war.
See, e.g., Depositary Notification, Amendments to the Rome Statute of the International
Criminal Court on the Crime of Aggression, Reference C.N.651.2010 (Nov. 29, 2010)
(defining aggression in a similar, though more complex, way). A slightly different definition
of aggression is “the use of military force as an instrument of advancing national policy.”
Grant M. Dawson, Defining Substantive Crimes Within the Subject Matter Jurisdiction of
the International Criminal Court: What is the Crime of Aggression?, 19 N.Y.L. Sch. J. Int'l
& Comp. L. 413, 432 (2000). Our analysis does not depend on the precise definition of
aggression.


STANDARDS OF REVIEW


[1]  [2] “We review the dismissal [for lack of subject matter jurisdiction] and the denial of the
challenge to certification de novo.... We review the decision whether to conduct an evidentiary
hearing for abuse of discretion.” McLachlan v. Bell, 261 F.3d 908, 910 (9th Cir. 2001) (footnote
omitted).


DISCUSSION


[3] The Alien Tort Statute grants “district courts ... original jurisdiction of any civil action by an
alien for a tort only, committed in violation of the law of nations or a treaty of the United States.”
28 U.S.C. § 1350. Not every violation of the law of nations gives rise to a claim that can be brought
under the ATS. Rather, “any claim based on the present-day law of nations [must] rest on a norm of
international character accepted by the civilized world and defined with a specificity comparable
to the features of the 18th–century paradigms” that the drafters of the ATS had in mind—“violation
of safe conducts, infringement of the rights of ambassadors, and piracy.” Sosa v. Alvarez–Machain,
542 U.S. 692, 724–25, 124 S.Ct. 2739, 159 L.Ed.2d 718 (2004). The set of “ATS torts”—violations
of norms of international law giving rise to claims cognizable under *887  the ATS—is, therefore,
not frozen in time, but the Supreme Court has instructed us to be wary of adding to that set. See
id. at 729, 124 S.Ct. 2739 (“[T]he door to further independent judicial recognition of actionable
international norms ... is still ajar subject to vigilant doorkeeping, and thus open to a narrow class
of international norms today.”). Perhaps not surprisingly, only a few new ATS torts have been
recognized by federal appellate courts since Sosa was decided. See, e.g., Doe I v. Nestle USA,
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Inc., 766 F.3d 1013, 1022 (9th Cir. 2014) (holding that a violation of the “prohibition against
slavery” gives rise to a claim under the ATS); Abdullahi v. Pfizer, Inc., 562 F.3d 163, 169 (2d Cir.
2009) (concluding that a violation of the “prohibition ... against nonconsensual human medical
experimentation” is an ATS tort).


Plaintiff asks us to recognize a violation of the norm against aggression as an ATS tort. We need
not decide that issue. Assuming, without deciding, that engaging in aggression constitutes an
ATS tort, 4  Plaintiff's claims against Defendants nonetheless fail, because Congress has granted
Defendants official immunity from those claims. The only proper defendant in this case is therefore
the United States, and Plaintiff's claims against the United States are barred because Plaintiff failed
to exhaust administrative remedies as required by the FTCA.


4 Because we resolve this case on the ground that Plaintiff failed to exhaust administrative
remedies as required by the FTCA—a jurisdictional requirement under our caselaw, Brady
v. United States, 211 F.3d 499, 502 (9th Cir. 2000)—we do not address any other threshold
issues. See Ruhrgas AG v. Marathon Oil Co., 526 U.S. 574, 578, 119 S.Ct. 1563, 143 L.Ed.2d
760 (1999) (holding that “there is no unyielding jurisdictional hierarchy”).


[4] We first address the question whether Defendants are entitled to immunity under the terms
of the Westfall Act. We then address Plaintiff's argument that, even if the Westfall Act purports
to confer immunity on Defendants, immunity cannot attach because Plaintiff has alleged that
Defendants violated a jus cogens norm of international law. 5


5 Plaintiff also contends that judicial estoppel should bar the United States and Defendants
from arguing that Defendants are entitled to immunity, because the United States took
a different position during the Nuremberg Trials following World War II. We are not
persuaded. The immunity claimed by Defendants and the United States comes from the
Westfall Act, which did not exist at the time of the Nuremberg Trials. Thus, even assuming
that the current position of the United States were clearly inconsistent with the position taken
at the Nuremberg Trials, the new position rests on an intervening change in law and therefore
is not subject to judicial estoppel. See Longaberger Co. v. Kolt, 586 F.3d 459, 470 (6th Cir.
2009) (collecting cases), abrogated on other grounds by Montanile v. Bd. of Trs. of Nat'l
Elevator Indus. Health Benefit Plan, ––– U.S. ––––, 136 S.Ct. 651, 193 L.Ed.2d 556 (2016).


A. Defendants’ Official Immunity Under the Westfall Act
[5]  [6] “The concept of the immunity of government officers from personal liability springs
from the same root considerations that generated the doctrine of sovereign immunity. While the
latter doctrine—that the ‘King can do no wrong’—did not protect all government officers from
personal liability, the common law soon recognized the necessity of permitting officials to perform
their official functions free from the threat of suits for personal liability.” Scheuer v. Rhodes, 416
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U.S. 232, 239, 94 S.Ct. 1683, 40 L.Ed.2d 90 (1974), abrogated on other grounds by Harlow v.
Fitzgerald, 457 U.S. 800, 102 S.Ct. 2727, 73 L.Ed.2d 396 (1982). “[T]he scope of absolute official
immunity afforded federal employees is a matter of federal law, to be formulated by *888  the
courts in the absence of legislative action by Congress.” Westfall v. Erwin, 484 U.S. 292, 295, 108
S.Ct. 580, 98 L.Ed.2d 619 (1988) (internal quotation marks omitted), superseded on other grounds
by Pub. L. No. 100–694, 102 Stat. 4563 (1988), codified at 28 U.S.C. § 2679(d). “The purpose
of such official immunity is not to protect an erring official, but to insulate the decisionmaking
process from the harassment of prospective litigation.” Id.


[7]  [8] The Westfall Act, 6  which was enacted in response to the Supreme Court's decision in
Westfall, “accords federal employees absolute immunity from common-law tort claims arising out
of acts they undertake in the course of their official duties.” Osborn v. Haley, 549 U.S. 225, 229,
127 S.Ct. 881, 166 L.Ed.2d 819 (2007). The immunity extends to both “negligent” and “wrongful”
“act[s] or omission[s] of any employee ... acting within the scope of his office or employment.” 28
U.S.C. § 2679(b)(1). The Act does not set out a test to determine whether an employee was “acting
within the scope of his office or employment”; rather, Congress intended that courts would apply
“the principles of respondeat superior of the state in which the alleged tort occurred” in analyzing
the scope-of-employment issue. Pelletier v. Fed. Home Loan Bank of S.F., 968 F.2d 865, 876 (9th
Cir. 1992). The same analysis was employed before passage of the Westfall Act to determine
whether the United States could be liable for an employee's torts under the FTCA. Id. at 875–76.


6 The Act is officially called the Federal Employees Liability Reform and Tort Compensation
Act of 1988, but it is “commonly known as the Westfall Act.” Gutierrez de Martinez v.
Lamagno, 515 U.S. 417, 419–20, 115 S.Ct. 2227, 132 L.Ed.2d 375 (1995).


[9] The Westfall Act provides a procedure by which the federal government determines whether
an employee is entitled to immunity. When a current or former federal employee is sued and
the employee believes that he is entitled to official immunity, he is instructed to “deliver ... all
process served upon him ... to his immediate supervisor” or other designated official, who then
“furnish[es] copies of the pleadings and process therein to the United States attorney for the district
embracing the place wherein the proceeding is brought, to the Attorney General, and to the head
of his employing Federal agency.” 28 U.S.C. § 2679(c). The Attorney General then determines
whether “the defendant employee was acting within the scope of his office or employment at the
time of the incident out of which the claim arose.” Id. § 2679(d)(1). If so, the Attorney General
issues a “scope certification,” which “transforms an action against an individual federal employee
into one against the United States.” Hui v. Castaneda, 559 U.S. 799, 810, 130 S.Ct. 1845, 176
L.Ed.2d 703 (2010). The “United States shall be substituted as the party defendant,” 28 U.S.C.
§ 2679(d)(1), and the employee is released from any liability: “The remedy against the United
States ... is exclusive of any other civil action or proceeding for money damages by reason of the
same subject matter against the employee whose act or omission gave rise to the claim or against
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the estate of such employee. Any other civil action or proceeding for money damages arising out
of or relating to the same subject matter against the employee or the employee's estate is precluded
without regard to when the act or omission occurred.” Id. § 2679(b)(1).


The Westfall Act does not provide immunity to an official from a suit “brought for a violation of
the Constitution of the *889  United States.” Id. § 2679(b)(2)(A). That preserves claims against
federal officers under Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403
U.S. 388, 91 S.Ct. 1999, 29 L.Ed.2d 619 (1971). Hui, 559 U.S. at 807, 130 S.Ct. 1845. The Act
also does not provide immunity from a suit “brought for a violation of a statute of the United States
under which such action against an individual is otherwise authorized.” 28 U.S.C. § 2679(b)(2)
(B). Neither exception applies here.


But Plaintiff argues that Defendants’ actions were not taken within the scope of their employment
and that, therefore, they are not entitled to immunity under the Westfall Act in the first place.
Plaintiff's argument embraces two distinct theories. The first theory is that Defendants in this case
acted outside the scope of their employment because they (1) started planning the attack on Iraq
before they ever took office, (2) attacked Iraq out of personal motives, and (3) were not employed
to instigate an unlawful war. The second theory is that the scope-of-employment inquiry under
the Westfall Act must be conducted with an eye toward the United States’ treaty obligations. That
is, the statute should not be construed to allow an act to be deemed “official” when the United
States has entered into treaties condemning that same act. We will address those two theories in
turn, and we will then address Plaintiff's challenge to the district court's denial of her request for
an evidentiary hearing concerning the scope certification.


1. The Scope-of-Employment Test
[10]  [11]  [12]  [13] “The Attorney General's decision regarding scope of employment
certification [under the Westfall Act] is conclusive unless challenged. Accordingly, the party
seeking review bears the burden of presenting evidence and disproving the Attorney General's
decision to grant or deny scope of employment certification by a preponderance of the evidence.”
Green v. Hall, 8 F.3d 695, 698 (9th Cir. 1993) (per curiam) (citation and footnote omitted). “To
rebut the [scope] certification ..., a plaintiff must ‘allege sufficient facts that, taken as true, would
establish that the defendant's actions exceeded the scope of his employment.’ ” Wuterich v. Murtha,
562 F.3d 375, 381 (D.C. Cir. 2009) (brackets omitted) (quoting Stokes v. Cross, 327 F.3d 1210,
1215 (D.C. Cir. 2003)). “[W]here a plaintiff fails to allege sufficient facts to rebut the certification,
the United States must be substituted as the defendant....” Id.


As noted above, when determining whether a federal officer's actions fall within “the scope of his
office or employment” for purposes of the Westfall Act, we apply “the principles of respondeat
superior of the state in which the alleged tort occurred.” Pelletier, 968 F.2d at 876. We agree with
the parties that the respondeat superior law of the District of Columbia applies in this case.
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[14]  [15] District of Columbia courts routinely “look[ ] to the Restatement (Second) of Agency”
in determining whether an employee's actions fall within the scope of employment. Rasul v. Myers,
512 F.3d 644, 655 (D.C. Cir. 2008) (internal quotation marks omitted), vacated, 555 U.S. 1083,
129 S.Ct. 763, 172 L.Ed.2d 753 (2008), reinstated in relevant part, 563 F.3d 527, 528–29 (D.C.
Cir. 2009) (per curiam). “The Restatement provides [that]: ‘(1) Conduct of a servant is within the
scope of employment if, but only if: (a) it is of the kind he is employed to perform; (b) it occurs
substantially within the authorized time and space limits; (c) it is actuated, at least in part, by a
purpose to serve the master[;] and (d) if force is intentionally *890  used by the servant against
another, the use of force is not unexpectable by the master. (2) Conduct of a servant is not within the
scope of employment if it is different in kind from that authorized, far beyond the authorized time
or space limits, or too little actuated by a purpose to serve the master.’ ” Council on Am. Islamic
Relations v. Ballenger, 444 F.3d 659, 663 (D.C. Cir. 2006) (per curiam) (quoting Restatement
(Second) of Agency § 228 (1958)). “District of Columbia law liberally construes the doctrine of
respondeat superior, at least with respect to the first prong of the Restatement.” Kashin v. Kent, 457
F.3d 1033, 1039 (9th Cir. 2006) (ellipses omitted) (quoting Stokes, 327 F.3d at 1216). “The test for
scope of employment is an objective one, based on all the facts and circumstances.” Ballenger, 444
F.3d at 663 (brackets omitted) (quoting Weinberg v. Johnson, 518 A.2d 985, 991 (D.C. Cir. 1986)).


[16] Plaintiff claims that Defendants (particularly Wolfowitz and Rumsfeld) were not acting
within the scope of their employment in carrying out the Iraq War because they started planning
the war before taking office. There are at least two problems with this argument. First, the alleged
tortious acts of aggression—the invasion of Iraq—took place after Defendants occupied public
office, and what took place in the late 1990s was not planning, but only advocacy. During most of
that time, neither Wolfowitz nor Rumsfeld could have known that he would soon be in a position
to help implement his policy preferences. Second, pre-employment statements of intent or belief
do not take the later acts of public officials outside the scope of their employment. Under Plaintiff's
theory, every time a politician honors a campaign promise, she could be considered to be acting
outside the scope of her employment. Or, if a passionate advocate for voting rights were appointed
to head the Civil Rights Division of the Department of Justice, his or her bringing a lawsuit to
enforce voting rights would be viewed as outside the scope of his or her employment.


Plaintiff makes a similar argument with respect to Defendants’ motives, which bear on the third
prong of the Restatement test—whether an employee's actions were “actuated, at least in part,
by a purpose to serve the master.” Plaintiff asserts that she has “alleged that Defendants were
solely motivated by personal, selfish purposes,” but that assertion is not borne out by the factual
allegations in the second amended complaint. Plaintiff conflates a policy preference or worldview
—which is “personal” in the sense that it may be deeply felt or tied to one's sense of morality
or identity—that motivates one to advocate for certain positions, with a desire to serve one's
individual interests. A federal official would act out of “personal” motives and not be “actuated ...
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by a purpose to serve the master” if, for instance, he used the leverage of his office to benefit
a spouse's business, paying no heed to the resulting damage to the public welfare. But that is
not what Plaintiff has alleged. Rather, she has alleged that Defendants were committed to certain
foreign policy objectives in which they believed. Even if those alleged objectives or beliefs were
misguided or in contravention of international norms, the motives were not “personal” in the scope-
of-employment sense; Defendants’ conduct was “actuated, at least in part, by a purpose to serve
the master,” the United States. Ballenger, 444 F.3d at 663.


Finally, Plaintiff argues that Defendants “were not employed to execute a pre-existing war.” But
Defendants, as members of the executive branch, were charged broadly with guiding the United
States’ foreign *891  policy and with ensuring national security. Dep't of Navy v. Egan, 484 U.S.
518, 529–30, 108 S.Ct. 818, 98 L.Ed.2d 918 (1988). And Congress authorized Defendant Bush
“to use the Armed Forces of the United States as he determine[d] to be necessary and appropriate
in order to ... defend the national security of the United States against the continuing threat posed
by Iraq.” Authorization for Use of Military Force § 3(a). The actions that Defendants took in
connection with the Iraq War were part of their official duties, even if some Defendants had hoped
to be able to take those actions years before taking office.


In summary, reading the Westfall Act in a straightforward manner and applying District of
Columbia respondeat superior law to the facts alleged in the operative complaint, we hold that
Defendants’ alleged actions fell within the scope of their employment.


2. Construing the Westfall Act With an Eye Toward Treaty Obligations
[17] Plaintiff next argues that the Westfall Act should not be interpreted so as to regard as “official”
an act condemned by treaty. Plaintiff cites as support for this proposition the United Kingdom
case of Regina v. Bartle & the Commissioner of Police for the Metropolis & Others ex parte
Pinochet (No. 3), [2000] 1 A.C. 147 (H.L.) (appeal taken from Q.B. Div'l Ct.) (U.K.), reprinted
in 38 I.L.M. 581 (1999), in which the House of Lords ruled that former Chilean leader Augusto
Pinochet was not entitled to official immunity for the role that he played in ordering acts of torture
and other violations of international law. Many of the Law Lords reasoned that Pinochet's acts
could not be considered official because the Convention Against Torture 7  forbade such acts, and
Chile was a party to that treaty. 38 I.L.M. at 595 (opinion of Lord Browne–Wilkinson); id. at 626–
27 (opinion of Lord Hope); id. at 638–39 (opinion of Lord Hutton); id. at 642–43 (opinion of
Lord Saville). The United States has signed several treaties and other international agreements
condemning aggressive war, 8  and Plaintiff argues that interpreting the Westfall Act to allow for
immunity in this case would conflict with those agreements.
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7 United Nations Convention Against Torture and Other Forms of Cruel, Inhuman or
Degrading Treatment or Punishment, Dec. 10, 1984, 1465 U.N.T.S. 85.


8 Plaintiff cites the following treaties and agreements: the United Nations Charter, June 26,
1945, 59 Stat. 1031, T.S. No. 993; the Agreement for the Prosecution and Punishment of
the Major War Criminals of the European Axis and Charter of the International Military
Tribunal, Aug. 8, 1945, 59 Stat. 1544, 82 U.N.T.S. 279 [London Charter]; the Charter of the
International Military Tribunal for the Far East, Jan. 19, 1946, T.I.A.S. No. 1589; and the
Kellogg–Briand Peace Pact, Aug. 27, 1998, 46 Stat. 2343, 94 L.N.T.S. 57.


This argument suffers from at least two fatal flaws. First, the equivalent of the “scope of
employment” test in the Pinochet case was a creature of international law, not a test set out by a
domestic statute. The Law Lords were tasked with determining whether Pinochet's actions could
be considered “official” as a matter of international law. The effect of a treaty on that international-
law analysis has little bearing on that same treaty's effect on the scope-of-employment analysis
under domestic law.


[18] Second, although we have suggested that ambiguous statutes should be interpreted to avoid
conflicts even with non-self-executing treaties, 9  *892  Kim Ho Ma v. Ashcroft, 257 F.3d 1095,
1114 (9th Cir. 2001), the Westfall Act is not, in any relevant way, ambiguous. With the Westfall
Act—which was enacted after the passage of each of the treaties and agreements to which Plaintiff
cites—Congress clearly intended to grant federal officers immunity to the same extent that the
United States would have been liable for those employees’ tortious acts under the FTCA (subject to
exceptions that are not relevant to today's analysis). Pelletier, 968 F.2d at 876. When the Westfall
Act was passed, it was clear that this immunity covered even heinous acts. See, e.g., Hoston v.
Silbert, 681 F.2d 876, 877–80 (D.C. Cir. 1982) (per curiam) (holding that United States Marshals
were acting in the scope of their employment when they allegedly beat an unarmed, shackled
prisoner and left him to die in a holding cell).


9 The proposition that statutes should be construed to avoid conflicts with non-self-executing
treaties has been the subject of some debate by both courts and commentators. See Fund for
Animals, Inc. v. Kempthorne, 472 F.3d 872, 879 (D.C. Cir. 2006) (Kavanaugh, J., concurring)
(opining that “the canon against construing an ambiguous statute to abrogate a treaty ...
should not apply in cases involving non-self-executing treaties”); see also Rebecca Crootof,
Note, Judicious Influence: Non–Self–Executing Treaties and the Charming Betsy Canon,
120 Yale L.J. 1784, 1790–91 (2011) (arguing that ambiguous statutes should be read to avoid
conflicts with non-self-executing treaties). By contrast, there is no doubt that when a self-
executing treaty and a statute “relate to the same subject, the courts will always endeavor to
construe them so as to give effect to both, if that can be done without violating the language
of either.” Whitney v. Robertson, 124 U.S. 190, 194, 8 S.Ct. 456, 31 L.Ed. 386 (1888).
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In short, the treaties and charters cited by Plaintiff do not alter our conclusion that the Westfall
Act, by its plain terms, immunizes Defendants from suit.


3. Denial of an Evidentiary Hearing
[19]  [20] Plaintiff next argues that she should have been afforded an opportunity to challenge
the scope certification at an evidentiary hearing. But because the allegations in the operative
complaint, taken as true, do not establish that Defendants acted outside the scope of their
employment, an evidentiary hearing would be a futile exercise. 10  See McLachlan, 261 F.3d at
910–11 (finding no abuse of discretion in district court's denial of hearing to challenge scope
certification “because[,] even viewing the evidence in the light most favorable to [the plaintiff]
and accepting his version of events, dismissal was appropriate”); see also Wuterich, 562 F.3d at
381 (holding that a plaintiff “may, if necessary, attain ‘limited discovery’ to resolve any factual
disputes over” the scope-of-employment issue, but only if he or she “alleg[es] sufficient facts
that, taken as true, would establish that the defendant's actions exceeded the scope of [his or her]
employment” (brackets omitted) (quoting Stokes, 327 F.3d at 1214–15)). Accordingly, the district
court did not abuse its discretion in denying Plaintiff an evidentiary hearing to challenge the scope
certification. 11


10 Plaintiff did not seek leave to amend the complaint for a third time.


11 Plaintiff also argues that she was entitled to a jury determination of the correctness of the
scope certification. But a judge, not a jury, is the “appropriate trier of any facts essential to
certification.” Osborn, 549 U.S. at 252, 127 S.Ct. 881.


B. Jus Cogens Violations and Domestic Official Immunity
[21]  [22]  [23]  [24] Finally, Plaintiff argues that Defendants cannot be immune under the
Westfall Act because she alleges violations of a jus cogens norm of international law. “[A] jus
cogens norm, also known as a ‘peremptory norm’ of international law, ‘is a norm accepted and
recognized by the international community of states as a whole as a norm from which no derogation
is permitted and which can be modified *893  only by a subsequent norm of general international
law having the same character.’ ” Siderman de Blake v. Argentina, 965 F.2d 699, 714 (9th Cir. 1992)
(quoting Vienna Convention on the Law of Treaties art. 53, May 23, 1969, 1155 U.N.T.S. 332).
“Whereas customary international law derives solely from the consent of states, the fundamental
and universal norms constituting jus cogens transcend such consent.” Id. at 715. “Because jus
cogens norms do not depend solely on the consent of states for their binding force, they enjoy the
highest status within international law.” Id. (internal quotation marks omitted). “International law
does not recognize an act that violates jus cogens as a sovereign act.” Id. at 718.
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Plaintiff contends that Congress simply cannot immunize a federal official from liability for a
jus cogens violation. In effect, Plaintiff argues that (1) there is a jus cogens norm prohibiting the
provision of immunity to officials alleged to have committed jus cogens violations 12  and, (2)
insofar as the Westfall Act violates that norm, it is invalid. The argument is premised on the idea
that “[i]nternational law does not recognize an act that violates jus cogens as a sovereign act,” so
that an official who is alleged to have engaged in such an act cannot cloak himself in the immunity
of the sovereign. Siderman de Blake, 965 F.2d at 718.


12 Or, alternatively, Plaintiff contends that there is a prohibition on defining an official's scope
of employment under domestic law to include actions that violate jus cogens norms.


We assume, without deciding, that the prohibition against aggression is a jus cogens norm. 13  But
even assuming that the prohibition against aggression is a jus cogens norm, Plaintiff's argument that
Congress cannot provide immunity to federal officers in courts of the United States for violations
of that norm is in serious tension with our caselaw. In Siderman de Blake, we held that Congress
could grant a foreign government immunity from suit for alleged violations of the jus cogens norm
against torture. Id. at 718–19. After recognizing that immunity might not be available as a matter of
customary international law, we noted that we were dealing “not only with customary international
law, but with an affirmative Act of Congress”—in that case, the Foreign Sovereign Immunities
Act. Id. at 718.


13 See, e.g., Evan J. Criddle & Evan Fox–Decent, A Fiduciary Theory of Jus Cogens, 34
Yale J. Int'l L. 331, 333 (2009) (describing the prohibition on aggression as a “recognized
peremptory norm[ ]”).


[25] Siderman de Blake dealt with foreign sovereign immunity, whereas this case concerns the
official immunity of domestic officers. But, if anything, that difference cuts against Plaintiff.
The immunity of foreign officials in our courts flows from different considerations than does
the immunity of domestic officials. Sanchez–Espinoza v. Reagan, 770 F.2d 202, 207 n.5 (D.C.
Cir. 1985); accord Universal Consol. Cos. v. Bank of China, 35 F.3d 243, 245 (6th Cir. 1994)
(“[D]omestic sovereign immunity and foreign sovereign immunity are two separate concepts, the
first based in constitutional law and the second in customary international law.”). Given those
different origins, it should be easier for the violation of a jus cogens norm to override foreign
sovereign immunity than domestic official immunity. Therefore, our holding in Siderman de
Blake—that Congress can provide immunity to a foreign government for its jus cogens violations,
even when such immunity is inconsistent with principles of international law—compels the
conclusion that Congress also can provide immunity *894  for federal officers for jus cogens
violations. 14
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14 Siderman de Blake also forecloses the alternative formulation of Plaintiff's argument—that
an official's scope of employment under domestic law cannot include actions that violate
jus cogens norms. We held in Siderman de Blake that actions violating jus cogens norms,
although not recognized as sovereign acts under international law, could constitute sovereign
acts for purposes of the Foreign Sovereign Immunities Act. 965 F.2d at 718–19. Similarly,
Defendants’ alleged violations of a jus cogens norm can be considered to be within the scope
of their employment as a matter of domestic law.


CONCLUSION


Defendants are entitled to immunity under the Westfall Act. Accordingly, the United States was
properly substituted as the sole defendant. Because Plaintiff did not exhaust her administrative
remedies against the United States, the district court properly dismissed the case for lack of subject
matter jurisdiction.


AFFIRMED.


All Citations


848 F.3d 880, 17 Cal. Daily Op. Serv. 1252, 2017 Daily Journal D.A.R. 1287
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52 Cal.App.5th 19
Court of Appeal, First District, Division 4, California.


SANTAFE BRAUN, INC., Plaintiff and Appellant,
v.


INSURANCE COMPANY OF NORTH AMERICA et al., Defendants and Appellants.


A151428
|


Filed 7/13/2020


Synopsis
Background: Insured brought action against excess liability insurers for declaratory judgment
that primary policies were exhausted and excess coverage had attached for asbestos claims
from exposure to materials at oil refineries. The Superior Court, San Francisco County, No.
CGC04428686, Richard Alan Kramer and Mary E. Wiss, JJ., interpreted excess policies to require
horizontal exhaustion of all primary policies, rather than vertical exhaustion of policies underlying
excess policy. Appeal and cross-appeal were taken.


Holdings: The Court of Appeal, Pollak, J., held that:


[1] first-level excess policies did not require horizontal exhaustion of all primary policies;


[2] excess policies attached upon exhaustion of the overlapping primary policies;


[3] policy that attached upon satisfaction of deductible amount did not require horizontal
exhaustion of all primary policies; and


[4] insured was not required to prove that primary insurers correctly allocated asbestos claims.


Reversed and remanded.


Procedural Posture(s): On Appeal; Judgment; Complaint for Declaratory Relief.
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West Headnotes (11)


[1] Appeal and Error Construction, interpretation, and application in general
Whether an excess insurer's policy is subject to horizontal or vertical exhaustion is a matter
of contract interpretation subject to de novo review.


[2] Insurance Ambiguity in general
An insurance policy provision will be considered ambiguous when it is capable of two or
more constructions, both of which are reasonable.


[3] Insurance Ambiguity in general
The fact that a term is not defined in insurance policies does not make it ambiguous.


[4] Insurance Ambiguity in general
Disagreement concerning the meaning of a phrase in an insurance policy or the fact that
a word or phrase isolated from its context is susceptible of more than one meaning does
not make the language ambiguous.


[5] Insurance Scope of coverage
First-level excess liability policies did not require horizontal exhaustion of all primary
policies for continuous losses from asbestos exposure extending over periods in multiple
primary policies, but insured was entitled to vertical exhaustion to reach excess policy
once primary policy specified in excess policy was exhausted; if horizontal exhaustion
of all primary insurance were required, the level of liability at which excess coverage
would attach would be unascertainable, premium differences between primary and
excess policies did not justify interpretation rendering attachment point unpredictable,
“other insurance” clauses were ambiguous in making coverage excess over other valid
and collectable insurance, and differing defense obligations did not compel horizontal
exhaustion.


4 Cases that cite this headnote
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[6] Insurance Effect of other insurance
An excess liability insurer has no duty to defend unless the underlying primary insurance
is exhausted, absent policy language to the contrary.


1 Cases that cite this headnote


[7] Insurance Scope of coverage
Absent an explicit policy provision to the contrary, the insured becomes entitled to the
coverage it purchased from excess liability carriers once the primary policies specified in
the excess policy have been exhausted.


2 Cases that cite this headnote


[8] Insurance Scope of coverage
Excess liability policies that overlapped with period of primary policies attached upon
exhaustion of the overlapping primary policies for continuous losses from asbestos
exposure extending over periods in multiple primary policies, even though excess policies
did not contain schedules identifying the primary or underlying insurance and also
included a generally worded “other insurance” provision; the excess policies stated
agreements on anniversary dates of primary policies.


3 Cases that cite this headnote


[9] Insurance Scope of coverage
Excess liability policy that attached upon satisfaction of deductible amount did not require
horizontal exhaustion of all primary policies for continuous losses from asbestos exposure
extending over periods in multiple primary policies, even though policy incorporated a
generally worded “other insurance” clause from another policy.


[10] Appeal and Error Insurance
Error in requiring horizontal exhaustion of all primary liability policies, rather than vertical
exhaustion of policies underlying excess policy, before excess insurer was liable, required
reversal, even though insured did not present admissible evidence of exhaustion of any
primary policy; insured had no reason to introduce evidence of vertical exhaustion.
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[11] Insurance Evidence
Insured was not required to prove that primary liability insurers correctly allocated
asbestos claims involving oil refineries as products liability, rather than premises or
operations, claims in order to establish prima facie case of exhaustion of primary coverage
and attachment of excess coverage, but insured could rely on primary insurers' allocation;
excess insurers were not prevented from challenging allocation with respect to any claim.


Witkin Library Reference: 2 Witkin, Summary of Cal. Law (11th ed. 2017) Insurance,
§ 215 [Continuous Trigger Rule.]


**694  Trial court: City & County of San Francisco Superior Court, Trial judge: Honorable
Richard A. Kramer and Mary E. Wiss (City & County of San Francisco Super. Ct. No.
CGC04428686)
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Opinion


POLLAK, P.J.


*21  In this action, SantaFe Braun, Inc. (Braun), formerly known as C.F. Braun & Co., seeks
coverage for numerous asbestos-related claims under various excess insurance policies. In phased
proceedings lasting over 10 years, the trial court entered judgment in favor of the excess insurers
based on Braun's failure to establish that the primary and, in some cases, underlying layers of
excess insurance had been exhausted. 1


1 The excess insurers remaining in the litigation on appeal are, TIG Insurance Company,
United States Fire Insurance Company, Associated International Insurance Company,
Everest reinsurance Company, Allianz Underwriters Insurance Company, First State
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Insurance Company, New England Reinsurance Company Corporation, Insurance
Corporation of New York, Pennsylvania Lumbermans Mutual Insurance Company,
Progressive Casualty Insurance Company, Ranger Insurance Company, Republic Insurance
Company and Houston General Insurance Company.


On appeal, Braun challenges the trial court's interpretation of the policies as requiring exhaustion
of all underlying layers of insurance (horizontal exhaustion) rather than exhaustion of only those
policies specified in each policy (vertical exhaustion). **695  Braun also contends the trial court
abused its discretion in refusing to consider additional evidence of exhaustion presented almost
four years after the evidentiary phase of the trial was completed.


After briefing was complete, the Supreme Court decided Montrose Chemical Corp. of California
v. Superior Court (2020) 9 Cal.5th 215, 260 Cal.Rptr.3d 822, 460 P.3d 1201 (Montrose III), 2  in
which the court addressed the sequence in which the insured could access its excess insurance
policies for coverage of claims for continuous environmental damage caused between 1947 and
1982. Interpreting the language of the excess policies before it, the court in Montrose III held the
insured “is entitled to access otherwise available coverage under any excess policy once it has
exhausted directly *22  underlying excess policies for the same policy period.” (Id. at p. 222, 260
Cal.Rptr.3d 822, 460 P.3d 1201.) We requested and have received supplemental briefing addressing
the effect of the Supreme Court's decision on the present appeal.


2 The Supreme Court's decision is the third in the Montrose action. We refer to the most recent
decision as Montrose III to be consistent with the short forms used frequently to describe
the Montrose decisions.


We now conclude, based on the reasoning in Montrose III, that the trial court erred in interpreting
the policies at issue in this case to require horizontal exhaustion of all primary and underlying
excess insurance coverage before accessing coverage under the excess policies at issue. We also
conclude that the trial court abused its discretion in refusing to consider Braun's new evidence of
exhaustion. Accordingly, we shall reverse the judgment and remand for further proceedings.


Background


For the relevant time period, Braun had primary general liability insurance coverage from three
companies and multiple layers of excess insurance above the primary insurance. In 1992, when
asbestos-related claims were first filed against Braun, Braun tendered its defense to its primary
insurers. In August 1998, the primary insurers entered into a written agreement with Braun under
which the underlying claims would continue to be defended and settled while the primary insurers
resolved allocation arrangements among themselves.
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In February 2004, Braun filed the present declaratory relief action. Among other things, Braun
sought a declaration that its excess insurers “are obligated to pay the costs and expenses—including
without limitation the costs of investigation, defense, settlement, and judgment—arising from or
in connection with the present and future” “bodily injury lawsuits” alleging “injurious exposure
to certain materials at oil refineries constructed, serviced and/or maintained by Santa Fe Braun.”


In 2006 and 2007, the primary insurers entered into an agreement pursuant to which they each
paid the limits of their polices into a trust, which would continue to pay defense costs and claims
on behalf of Braun. Subsequently, certain excess insurers settled the present action and made
contributions to the trust.


The court conducted the trial in phases. Phase I involved an excess insurer no longer at issue in
this case. Phase II concerned eight first-level excess policies issued between 1961 and 1973 and
from 1979 to 1981 by the London Market Insurers (London), Stonewall Insurance Company, and
INSCO, Ltd. *23  (the designated policies). 3  Part A of phase II answered, among **696  other
questions, what “facts must Braun show to demonstrate a prima facie case under the designated
umbrella/excess insurance policies’ terms and conditions that the limits of the liability of the
applicable primary policy/policies have been paid/satisfied/exhausted?” As relevant here, the
court ruled that in order to trigger coverage under the designated policies, Braun must establish
horizontal exhaustion if the policy either “expressly so provides or ... contains an ‘other insurance
clause’ and does not provide for vertical exhaustion of specific policies.”


3 London, Stonewall Insurance Company, and INSCO, Ltd., settled with Braun and were
dismissed from the appellate proceedings in February 2019. We consider the arguments
regarding their policies, however, as those rulings formed the basis of the judgment in favor
of many of the remaining insurers.


Part B of the phase II trial was to be conducted in two parts. First, the court would determine, based
on the language of the designated policies, whether horizontal or vertical exhaustion was required
and then whether Braun's evidence established exhaustion. Following trial on these issues, the
court determined that “each of the eight first level policies requires horizontal exhaustion of all
primary insurance applicable to a loss before being triggered for that loss.” At the second part of
the phase IIB trial, held on October 25, 2012, Braun attempted to prove exhaustion with documents
purportedly obtained from its three primary insurers, along with three declarations stating that the
documents reflected the amounts paid in settlement of asbestos claims. The trial court excluded
that evidence as hearsay, leaving Braun with no evidence of exhaustion. 4  Accordingly, the court
granted the insurers’ motion for nonsuit under Code of Civil Procedure section 631.8.


4 On appeal, Braun does not challenge the court's evidentiary ruling.
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The purpose of the phase IIC trial was to determine the impact of the various phase IIB decisions on
the 137 remaining excess policies. The court indicated that it would interpret each of the remaining
excess policies but that Braun was bound by the finding in the phase IIB trial that “[n]one of the
first level excess policies were triggered” so that “[n]one of the remaining excess policies that
require ‘exhaustion’ of any or all of the first level excess policies can attach because of the failure
of those first level excess policies to have attached.”


In its phase IIC decision, the trial court concluded that each of the remaining policies require
horizontal exhaustion. The court found that Braun was bound by its failure to prove horizontal
exhaustion in the phase IIB trial and refused to consider new evidence proffered in support of
exhaustion.


*24  Thereafter, judgment was entered in favor of the excess insurers and Braun timely filed a
notice of appeal. The excess insurers timely filed a protective cross-appeal challenging an element
of the trial court's phase IIA decision.


Discussion


I. The Direct Appeal
Braun contends the court erred in interpreting the excess insurers’ policies to require horizontal
rather than vertical exhaustion and alternatively, if the policies require horizontal exhaustion, that
the court erred in excluding its new evidence of exhaustion proffered during phase IIC of the trial.


A. Policy Interpretation
[1]  [2]  [3]  [4] Whether an excess insurer's policy is subject to horizontal or vertical exhaustion
**697  is a matter of contract interpretation subject to our de novo review. (Powerine Oil Co.,
Inc. v. Superior Court (2005) 37 Cal.4th 377, 389-390, 33 Cal.Rptr.3d 562, 118 P.3d 589.) The
rules governing the interpretation of insurance contracts are well settled. “ ‘ “While insurance
contracts have special features, they are still contracts to which the ordinary rules of contractual
interpretation apply.” [Citations.] “The fundamental goal of contractual interpretation is to give
effect to the mutual intention of the parties.” [Citation.] “Such intent is to be inferred, if possible,
solely from the written provisions of the contract.” [Citation.] “If contractual language is clear and
explicit, it governs.” [Citation.]’ [Citation.] [¶] ‘ “A policy provision will be considered ambiguous
when it is capable of two or more constructions, both of which are reasonable.” [Citations.] The
fact that a term is not defined in the policies does not make it ambiguous. [Citations.] Nor does
“[d]isagreement concerning the meaning of a phrase,” or “ ‘the fact that a word or phrase isolated
from its context is susceptible of more than one meaning.’ ” [Citation.] “ ‘[L]anguage in a contract
must be construed in the context of that instrument as a whole, and in the circumstances of that
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case, and cannot be found to be ambiguous in the abstract.’ ” [Citation.] “If an asserted ambiguity
is not eliminated by the language and context of the policy, courts then invoke the principle that
ambiguities are generally construed against the party who caused the uncertainty to exist (i.e.,
the insurer) in order to protect the insured's reasonable expectation of coverage.” ’ ” (Id. at pp.
390-391, 33 Cal.Rptr.3d 562, 118 P.3d 589.) In addition, “We must give significance to every word
of a contract, when possible, and avoid an interpretation that renders a word surplusage.” (In re
Tobacco Cases I (2010) 186 Cal.App.4th 42, 49, 111 Cal.Rptr.3d 313.)


*25  a. Montrose III


In Montrose III, supra, 9 Cal.5th at page 237, 260 Cal.Rptr.3d 822, 460 P.3d 1201, the court held,
under the language of the excess insurance policies before it, that “in a case involving continuous
injury, where all primary insurance has been exhausted, ... the insured [may] access any excess
policy for indemnification during a triggered policy period once the directly underlying excess
insurance has been exhausted.” Although the decision related only to whether vertical or horizontal
exhaustion is required to trigger coverage under higher level excess policies once all primary
coverage has been exhausted, the Supreme Court's reasoning is instructive in determining whether
horizontal exhaustion is required before all outstanding primary coverage has been exhausted.
The court rejected the insurers’ argument that horizontal exhaustion is required by the “other
insurance” clauses included in those policies. (Id. at pp. 224-225, 260 Cal.Rptr.3d 822, 460 P.3d
1201) The court explained that the language of “other insurance” clauses does not unambiguously
call for horizontal exhaustion. 5  The court **698  pointed out that policy language disclaiming
coverage for amounts covered by “other underlying insurance,” or requiring exhaustion of “all
underlying insurance,” can “fairly be read to refer only to other directly underlying insurance in
the same policy period that was not specifically identified in the schedule of underlying insurance,
anticipating that the scheduled underlying insurance may later be replaced or supplemented with
different policies.” (Id. at pp. 230-231, 260 Cal.Rptr.3d 822, 460 P.3d 1201.)


5 The excess policies in Montrose III described “other insurance” coverage in a variety of
ways. The court provided the following examples: “Some policies provide that they will
‘indemnify the insured for the amount of loss which is in excess of the applicable limits of
liability of the [scheduled] underlying insurance,’ and then define ‘loss’ as ‘the sums paid
as damages in settlement of a claim or in satisfaction of a judgment for which the insured
is legally liable, after making deductions for all recoveries, salvages and other insurances
(whether recoverable or not) other than the underlying insurance and excess insurance
purchased specifically to be in excess of this policy.’ Some policies state that the insurer is
liable for ‘the ultimate net loss in excess of the retained limit’ and define ‘retained limit’ to
mean, among other things, the ‘total of the applicable limits of the underlying policies listed
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in [a schedule] [and] the applicable limits of any other underlying insurance collectible by
the insured.’ Under a ‘Loss Payable’ provision, one policy provides it will pay ‘any ultimate
net loss,’ which is separately defined as ‘the sums paid in settlement of losses for which
the Insured is liable after making deductions for all recoveries, salvages and other insurance
(other than recoveries under the underlying insurance, policies of co-insurance, or policies
specifically in excess hereof).’ Under a ‘Limits’ provision, some policies provide that ‘the
insurance afforded under this policy shall apply only after all underlying insurance has been
exhausted.’ One policy states that ‘[i]f other valid and collectible insurance with any other
insurer is available to the Insured covering a loss also covered by this policy, other than
insurance that is in excess of the insurance afforded by this policy, the insurance afforded
by this policy shall be in excess of and shall not contribute with such other insurance.’
” (Montrose III, supra, 9 Cal.5th at pp. 224-225, italics omitted 260 Cal.Rptr.3d 822, 460
P.3d 1201.)


*26  While the “other insurance” provisions did not unambiguously require horizontal exhaustion,
the court found that the policy provisions specifying when coverage attaches and defining
“underlying insurance” strongly suggest that only vertical exhaustion was required. The court
noted that most excess policies explicitly reference an attachment point, typically by reference to
a specific dollar amount of underlying insurance in the same policy period that must be exhausted,
and that the excess policies regularly include or reference schedules of underlying insurance for
the same policy period that must be exhausted before that excess policy may be accessed. 6  To
explain why only vertical exhaustion should be required, the court referred to one of the policies
under which the excess insurer agreed “to indemnify Montrose once it has exhausted $30 million
of underlying insurance. But under the insurers’ theory of horizontal exhaustion, Montrose would
not be permitted to access this policy until it has exhausted $30 million of underlying insurance
for every relevant policy period—which would add up to substantially more than $30 million.
Indeed, here, where the continuous injury occurred over the course of a quarter century, such a
rule would increase the operative attachment point for this policy from $30 million to upwards
of $750 million. Thus, where aggregate liability amounts to approximately **699  $200 million,
Montrose would not be able to access an insurance policy that, by its terms, kicks in after $30
million of underlying insurance is exhausted.” (Montrose III, supraat pp. 233-234, 260 Cal.Rptr.3d
822, 460 P.3d 1201.) The court continued, “Relatedly, the excess policies regularly include or
reference schedules of underlying insurance—all for the same policy period. Under Montrose's
reading, these schedules provide a presumptively complete list of insurance coverage that must be
exhausted before the excess policy may be accessed, with the ‘other insurance’ clauses serving as a
backstop to prevent double recovery in the rare circumstance where underlying coverage changes
after the excess policy is written. [Citation.] But under the insurers’ rule of horizontal exhaustion,
these schedules would represent only a fraction—perhaps only a small fraction—of the insurance
policies that must be exhausted before a given excess policy may be accessed.” (Id. at p. 234, 260
Cal.Rptr.3d 822, 460 P.3d 1201.)
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6 The excess policies all contain language requiring the insured to “exhaust” the limits of
“underlying insurance” before the policy provides coverage. The court described the four
main ways the policies describe underlying insurance: “(1) Some policies contain a schedule
of underlying insurance listing all of the underlying policies in the same policy period
by insurer name, policy number, and dollar amount. [¶] (2) Some policies reference a
specific dollar amount of underlying insurance in the same policy period and a schedule of
underlying insurance on file with the insurer. [¶] (3) Some policies reference a specific dollar
amount of underlying insurance in the same policy period and identify one or more of the
underlying insurers. [¶] (4) Some policies reference a specific dollar amount of underlying
insurance that corresponds with the combined limits of the underlying policies in that policy
period.” (Montrose III, supra, 9 Cal.5th at pp. 223-224, 260 Cal.Rptr.3d 822, 460 P.3d 1201.)


*27  The court's opinion expressly leaves unanswered the question now before us: when
the insured has incurred continuous losses extending over the coverage periods in multiple
primary policies, whether all primary insurance covering all time periods must be exhausted
(“horizontally”) before the first level excess policies are triggered, or, as Braun contends, whether
coverage under the excess policies is triggered once the directly underlying primary policies
specified in each excess policy is exhausted (“vertically”). (See Montrose III, supra, 9 Cal.5th at
p. 226, fn. 4, 260 Cal.Rptr.3d 822, 460 P.3d 1201 [“Because the question is not presented here, we
do not decide when or whether an insured may access excess policies before all primary insurance
covering all relevant policy periods has been exhausted.”].)


b. The Designated First-level Excess Policies


[5] Five of the designated policies (London policy Nos. 1331, 1336, 2046, and 5003A and
Stonewall policy No. D11178) provide that liability attaches “only after the primary and underlying
excess insurers have paid or have been held liable to pay the full amount of their respective
ultimate net loss liability as set forth in the schedule in item 8(a)” and that “the limits of the
underwriters’ liability will be such amount of ultimate net loss as will provide the assured with
total limits under the policy/ies of the primary and underlying excess insurers and this insurance
combined as set forth in item 8(b) of the schedule under the designation of ‘total limits’ ....” The
schedule of underlying policies identifies certain primary insurance policies and their limits and
concludes with the language “and any and all policies arranged by or on behalf of the assured
as renewals, replacements or otherwise.” The policies define the excess insurer's “ultimate net
loss” as “the amount payable in settlement of the liability of the assured after making deductions
for all recoveries and for other valid and collectable insurances, excepting however the policy/
ies of the primary and underlying excess insurers, and shall exclude all expenses and costs.” The
policies incorporate the “other insurance” clauses in the primary policies, which provide, “If the
named insured has other insurance against a loss covered by this policy, the insurance provided
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by this policy shall be in excess of such other valid and collectable insurance.” 7  **700  Two of
the designated policies (INSCO policy Nos. F3B2/0871-FC/R and F4B2/0871-FC/R) also provide
that coverage is triggered upon the exhaustion of specified scheduled policies plus “any and all
policies arranged by or on behalf of the assured as renewals, replacements or otherwise.” These
two policies incorporate the “other insurance” provisions of the underlying policies but do not
contain the definitions of “ultimate net loss” contained in the other designated policies.


7 One policy (London policy No. 1384) is identical to these policies except that the schedule
is missing. According to the stipulation of the parties, the schedule is missing because it has
not been found rather than it never existed.


*28  These first-level excess policies contain comparable language to that interpreted in Montrose
III. The “other insurance” clauses are similarly ambiguous and the “other aspects of the insurance
policies” including the scheduling of the applicable primary policies and definitions of ultimate net
loss suggest “the exhaustion requirements were meant to apply to directly underlying insurance and
not to insurance purchased for other policy periods.” (Montrose III, supra, 9 Cal.5th at p. 233, 260
Cal.Rptr.3d 822, 460 P.3d 1201.) Despite the similarity in language, the excess insurers contend
that Montrose III “did not disturb longstanding California law requiring exhaustion of all primary
insurance before any excess policy attaches.” They argue, “The fundamental distinctions between
primary and excess insurance have been noted and reaffirmed time and time again by California
courts that have uniformly required primary insurance to be exhausted in continuous injury cases
before excess policies are implicated. [Citation.] Indeed, the rule of horizontal exhaustion at the
primary level is premised on several factors that were absent in Montrose, including that: (i)
primary policies attach as first dollar coverage and have an immediate obligation to respond;
(ii) primary policies receive significantly higher premium and offer lower limits in consideration
for greater claims adjustment and defense resources; and (iii) primary coverage has the right to
control defense and settlement without input from excess insurers.” (Fn. omitted.) The excess
insurers cite cases discussing these “qualitative differences” between primary and excess policies
and argue that these differences compel the conclusion that an insured under an excess policy must
be required to horizontally exhaust all primary coverage before the excess policy is triggered. (See
Signal Companies v. Harbor Insurance Company (1980) 27 Cal.3d 359, 365, 165 Cal.Rptr. 799,
612 P.2d 889 [“The policyholder pays for two kinds of liability coverage, each at a different rate.
The premium charged by the primary insurer ... takes into account costs of defense, including
legal fees, which the primary insurer normally provides.”] Diamond Heights Homeowners Assn. v.
National American Insurance Company (1991) 227 Cal.App.3d 563, 577-578, 277 Cal.Rptr. 906
[“Generally, the primary insurer alone owes a duty to provide and bear all costs of the defense,
with a corresponding right of control over the defense. The excess carrier has no right or duty to
participate in the defense, absent contract language to the contrary, until the primary policy limits
are exhausted.”].)
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Initially, we note that the differences between primary and excess coverage hold true whether
vertical or horizontal exhaustion applies. More importantly, the differences provide little
justification for construing the policy language interpreted in Montrose III differently simply
because primary coverage purchased often many years later for other policy periods remains
outstanding.


As to the difference in the premiums paid for primary and excess coverage, the designated policies
calculated premiums on a percentage ranging from 6 *29  percent to 25 percent of the underlying
primary insurance premiums. The premiums reflect the different risks and obligations assumed by
**701  primary and excess insurers. The evaluation of risk based on the assumption of vertical
exhaustion is straightforward and can be made based on known parameters. However, if the risk
assessment were to be made based on the assumption of horizontal exhaustion, the evaluation
would be speculative and unpredictable. Under the eight designated policies, coverage is specified
to attach on six of the policies after $1 million in ultimate net loss and after $250,000 in ultimate net
loss for the remaining two policies. If horizontal exhaustion of all primary insurance were required
to trigger the coverage, the level of liability at which the excess coverage would attach would
be unascertainable. Braun would not be permitted to access coverage under the excess policies
until it had exhausted all primary insurance for each of the years during which damage occurred.
In a continuing loss case such as this, coverage would not be triggered until Braun had incurred
losses far in excess of $250,000 or $1 million. The difference between premiums paid for excess
and for primary policies does not justify an interpretation that renders the point of attachment so
unpredictable and unascertainable when the policy is issued.


[6]  [7] Nor do the differing defense obligations compel horizontal exhaustion. It is well settled
that an excess insurer has no duty to defend unless the underlying primary insurance is exhausted,
absent policy language to the contrary. (Signal Companies, Inc. v. Harbor Ins. Co., supra, 27
Cal.3d 359, 368–369, 165 Cal.Rptr. 799, 612 P.2d 889.) This rule applies whether horizontal or
vertical exhaustion is required. From the perspective of the insured, one would reasonably expect
the excess insurer to contribute to the defense once the scheduled primary policies have been
exhausted and the attachment points reached. (See Montrose III, supra, 9 Cal.5th at p. 234, 260
Cal.Rptr.3d 822, 460 P.3d 1201 [“Consideration of the parties’ reasonable expectations favors a
rule of vertical exhaustion rather than horizontal exhaustion.”].) That is the benefit for which the
insured paid premiums. (Id. at p. 236, 260 Cal.Rptr.3d 822, 460 P.3d 1201 [“[V]ertical exhaustion
in a continuous injury case” allows for “immediate access to the insurance it purchased.”].)
Interpreting the provisions of the excess policies to mean what the Supreme Court in Montrose
III held they mean will, in the absence of explicit language to the contrary, require the excess
carriers to assume responsibility for defense and indemnity once the directly underlying primary
policies have been exhausted. Whatever the rights of the excess carriers may be to contribution
from primary insurers whose policies do not directly underlie the excess policy is a different
question that is not now before us, and on which we express no opinion. We hold simply that
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(absent an explicit policy provision to the contrary) the insured becomes entitled to the coverage
it purchased from the excess carriers once the primary policies specified in the excess policy have
been exhausted.


*30  Prior to the Supreme Court's decision in Montrose III, some appellate courts concluded
that in a continuing loss situation, an excess insurer has no obligation “to ‘drop down’ and
provide a defense to a common insured before the liability limits of all primary insurers on the
risk have been exhausted.” (Community Redevelopment Agency v. Aetna Casualty & Surety Co.
(1996) 50 Cal.App.4th 329, 332, 57 Cal.Rptr.2d 755; see also Padilla Construction Co., Inc.
v. Transportation Ins. Co. (2007) 150 Cal.App.4th 984, 986, 58 Cal.Rptr.3d 807 [“California's
rule of ‘horizontal exhaustion’ in liability insurance law requires all primary insurance to be
exhausted before an excess insurer must “drop down” to defend an insured, including in cases
of continuing **702  loss.”].) These cases, however, rely on an interpretation of policy language
rejected by the Supreme Court in Montrose III. (See Community Redevelopment, supra, 50
Cal.App.4th at p. 341, 57 Cal.Rptr.2d 755; Padilla Construction Co., Inc. v. Transportation Ins.
Co., supra, 150 Cal.App.4th at p. 988, 58 Cal.Rptr.3d 807.) While those cases hold, for example,
that “other insurance” clauses preclude attachment of coverage until there has been horizontal
exhaustion, Montrose III holds otherwise. Moreover, insofar as Community Redevelopment, supra,
50 Cal.App.4th at p. 341, 57 Cal.Rptr.2d 755 addresses the relative obligations as between the
various insurers, and not the excess insurer's obligations to the insured, it is distinguishable. While
the court in Padilla, supra, 150 Cal.App.4th at page 988, 58 Cal.Rptr.3d 807, involved an action by
an insured seeking declaratory relief against its excess insurer, the court's extension of Community
Redevelopment can no longer be justified after Montrose III.


c. The Remaining Excess Insurance Policies


[8] The trial court concluded that each of the remaining 137 excess insurance policies require
horizontal exhaustion. Braun challenges the trial court's conclusion as to two categories of policies.
First, Braun challenges the court's determination with respect to five higher level excess policies
issued between 1981 and 1986 to Santa Fe International and its subsidiaries, which includes
Braun. 8  Each policy includes among the “interest covered” “all sums which the assured shall be
obligated to pay or incurs as costs and/or expenses by reason of liability imposed on the assured
by law or assumed by the Assured under contract or agreement on account of personal injury ...
all in connection with the land and/or airborne and/or waterborne operations of the assured.” The
policies provide that the insurers “shall only be liable for the excess of ... the amount covered
under assured's primary comprehensive general and automobile liability, protection and indemnity
and excess employers’ liability policies where interests are insured thereunder and also *31
hereunder, it being understood and agreed that such primary insurances may have anniversary dates
other than 1st July.” 9  The policies do not contain schedules identifying the primary or underlying
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insurance to which they are excess. The policies also include a generally worded “other insurance”
provision. 10  Under Montrose III, supra, 9 Cal.5th at pages 232-233, 260 Cal.Rptr.3d 822, 460
P.3d 1201, the excess insurers’ reliance on the “other insurance” provision is not well taken. To
the contrary, the reference in **703  the policies to underlying primary insurance by date supports
the conclusion that exhaustion is required only of primary policies that overlap with the policy
period of the excess policies.


8 These policies provide a layer of coverage between $10 million and $100 million in “towers”
of coverage that total between $100 million and $290 million in coverage annually. By
extension, Braun challenges the court's determination as to an additional 21 policies that
follow form to one of the five policies at issue.


9 Four of the policies are identical. The fifth policy, which was the first entered, reads: “It being
understood and agreed that such primary insurance has an anniversary date of 1 st  December
but 1 st  January [with] respect [to Braun's] primary automobile liability policy.”


10 The “other insurance” provisions read: “Other insurances are permitted. [¶] If any named
assured hereunder, or any person or organization now or hereafter named as assured or
additional assured, has any other valid and collectible insurance against loss covered by
this policy, the insurance afforded by this policy with respect to such assured or additional
assured and such loss shall, in all cases, be excess of all other insurance carried by or inuring
to the benefit of such assured or additional assured.”


[9] Finally, Braun challenges the trial court's ruling with respect to a single excess policy issued
by London covering the period from December 1985 to December 1986. This policy provides
$5 million in coverage for each occurrence in excess of $5 million per occurrence. The policy
provides, “The assurer shall be liable for the excess where the amount deductible under this policy
is exceeded by (A) the cost of investigating and/or successfully defending any claim or suit against
the assured based on liability or an alleged liability of the assured covered by this insurance, or (B)
the amount paid by the assured either under judgment or an agreed settlement based on the liability
covered herein including all costs, expenses of defense and taxable disbursements.” This policy
expressly attaches upon satisfaction of the deductible amount and does not require horizontal
exhaustion. (State of California v. Continental Ins. Co. (2017) 15 Cal.App.5th 1017, 1032, 223
Cal.Rptr.3d 716.) The fact that the policy incorporates a generally worded “other insurance” clause
from another policy does not negate the unambiguous language requiring vertical exhaustion.
(Montrose III, supra, 9 Cal.5th at pp. 232-233, 260 Cal.Rptr.3d 822, 460 P.3d 1201; Carmel
Development Co. v. RLI Ins. Co. (2005) 126 Cal.App.4th 502, 511, 24 Cal.Rptr.3d 588.) The trial
court erred in concluding otherwise.


B. Evidence of Exhaustion
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[10] The excess insurers contend that even if the trial court incorrectly interpreted their policies
to require horizonal exhaustion of the primary policies, this court must still affirm the judgment
because the error was not prejudicial. They point out that Braun failed to present admissible
evidence of exhaustion of any primary policy during the phase II trial and argue that Braun's *32
subsequent attempts to introduce such evidence was properly rejected. The excess insurers explain,
“To be clear, respondents are not arguing that Braun can never try to establish that there has been
exhaustion of primary policies based solely on post-Phase IIB payments of claims that exhaust
the primary aggregate limits. But this judgment should be affirmed. Braun may not introduce in
this case any evidence of claim payments that existed at the time of the October 2012 Phase IIB
trial.... Braun cannot now seek to prove primary exhaustion by combining better evidence of ‘old’
payments and ‘new’ payments.” (Boldface omitted.)


We cannot agree. Faced with a ruling requiring horizontal exhaustion of all primary policies, there
was no reason for Braun to introduce evidence of vertical exhaustion. The failure to do so hardly
suggests the absence of such evidence. The error in interpretation alone requires remand for the
opportunity to present such evidence. Moreover, even if the underlying policies were not exhausted
in 2012, they may well have been subsequently exhausted and there is no good reason to require
Braun to file new proceedings to obtain the coverage that has now attached. Contrary to the excess
insurers’ argument, Braun is not barred from relying on evidence of payments made on claims
before October 2012 if together with subsequent payments the primary limits have been exceeded.


II. Cross-appeal
[11] Respondents filed a protective cross-appeal challenging one aspect of the trial court's phase
IIA decision regarding the burden of proof to establish that the **704  claims paid by Braun's
primary insurers were correctly allocated to products liability claims rather than “premises/
operations” claims. Because we shall remand to permit Braun to submit additional evidence
of exhaustion in conformity with our interpretation of the excess policies as requiring vertical
exhaustion, we address the merits of respondents’ cross-appeal.


In its phase IIA decision, the trial court concluded that “absent provision in a designated policy
expressly to the effect that coverage will not occur unless and until payment of underlying
insurance limits is made and is demonstrated to be properly allocated then proper allocation need
not be shown by Braun as part of its prima facie case.” The court held that Braun may rely
on the allocations made by its primary insurers in satisfying its burden of proof. 11  The court
explained that a “requirement that Braun prove that each payment under the underlying policies
was properly allocated would be a huge if not impossible task. In part each underlying claim
and there are large number of *33  them here would have to be analyzed. This could implicate
attorney work product and attorney client communications held by those who made the original
allocation decision. Many payments under the underlying policies likely involved judgment calls
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by whoever was administering claims resolution. Revisiting those decisions could be daunting. [¶]
The excess insurers have not demonstrated any ambiguities in any designated policy threshold of
coverage or attachment of liability language. Even if there were such ambiguities it would not be
reasonable to interpret the policies to include the requirement that Braun prove that each payment
under the underlying policies was in accordance with the terms of such policy. [¶] Further support
for this conclusion is found in the duty of good faith and fair dealing that is implied in every
insurance policy under California law. [Citation.] Among other things this duty requires that the
underlying insurers were obligated to conduct thorough investigations of claims which provides
a sufficient degree of reliability to the decisions made. [Citation.] In light of this duty it would
not be reasonable to interpret the designated policies as requiring that Braun must prove that any
payment allocations of the underlying coverage payments were in accordance with the provisions
of the respective policies.”


11 Under the terms of various settlement agreements, all of the underlying claims were
designated as products liability claims.


The court acknowledged, however, that once Braun has made its prima facie showing, the excess
insurers may submit evidence negating one or more elements of the prima facie case. The court
expressly held that Braun retains the burden of proving all elements of its claim for coverage and
that the excess insurers “do not have the burden of proof as to matters for which they submit
evidence to demonstrate that notwithstanding Braun's evidence, Braun cannot establish a prima
facie case.”


We find no error in the court's ruling. The excess insurers assert “ ‘the burden is on the insured
to bring the claim within the basic scope of coverage.’ ” (Waller v. Truck Insurance Exchange,
Inc. (1995) 11 Cal.4th 1, 16, 44 Cal.Rptr.2d 370, 900 P.2d 619; see Aydin Corp. v. First State
Ins. Co. (1998) 18 Cal.4th 1183, 1188, 77 Cal.Rptr.2d 537, 959 P.2d 1213.) Respondents do not
dispute that the underlying claims are covered. They dispute how payments purportedly on those
claims should be allocated. The trial court correctly held that Braun could satisfy its burden by
relying on the primary insurer's allocation. Contrary **705  to the excess insurer's argument, the
trial court's ruling did not prevent them from challenging that showing with respect to any given
claim. The excess insurers suggest that the “trial court held that the excess insurers could only
challenge the primary insurers’ characterization [of a claim as a product liability claim] in very
limited circumstances, such as by showing bad faith, fraud or collusion on the part of Braun.” We
find no such limitation in the court's decision. The court merely held that respondents carry the
burden of producing evidence of any affirmative defenses, but that Braun retains the burden of
proving its right to *34  coverage if presented with evidence disputing its prima facie showing. 12


Accordingly, we find no merit in the excess insurers’ cross-appeal.
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12 Since respondents offered no such evidence, we need not consider in the abstract what facts
might be shown to negate the prima facie showing. We note such out-of-state decisions as
Carrier Corp. v. Allstate Ins. Co. (N.Y.Sup.Ct., Nov. 21, 2018, No. 2005-EF-7032) 2018
WL 7137965 p. *5, 2018 N.Y.Misc. Lexis 6781 pp. *14-*15 [“An excess insurer may
not challenge the propriety of a primary insurer's payment or allocation decisions absent
collusion to defraud the excess insurer”), but have no occasion to pass on such matters at
this juncture.


Disposition


The judgment is reversed, and the matter remanded for further proceedings. The parties are to bear
their own costs on appeal.


Streeter, J., and Tucher, J., concurred.


Appellants' petition for review by the Supreme Court was denied September 30, 2020, S264060.


All Citations


52 Cal.App.5th 19, 265 Cal.Rptr.3d 692, 20 Cal. Daily Op. Serv. 6958, 2020 Daily Journal D.A.R.
7292
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27 Cal.3d 359, 612 P.2d 889, 165 Cal.Rptr. 799, 19 A.L.R.4th 75
Supreme Court of California


SIGNAL COMPANIES, INC., et al., Plaintiffs and Appellants,
v.


HARBOR INSURANCE COMPANY, Defendant and Respondent


L.A. No. 31201.
Jul 3, 1980.


SUMMARY


In an action by the primary liability insurer of an oil company against the company's excess insurer,
the trial court denied the primary carrier any contribution from the excess carrier for any part of
the amount the primary carrier had expended for investigation and defense of a damage action
brought by a city against the insured which was settled by payment of the primary insurance policy
limit of $25,000, and $10,000 from the $10 million limit excess insurance policy. The excess
policy provided that its coverage would not attach until either the primary insurer had admitted
liability or the insured had been adjudged liable and the full primary exposure had been paid and
satisfied. It further recited that it was subject to the same terms and conditions as the primary policy
except as to the obligation to investigate and defend, and that, if a claim appeared likely to exceed
the primary limits, the insured was required to obtain the excess insurer's written consent before
incurring costs. The excess insurer was to contribute proportionately to defense costs only if it had
consented “to the proceeding continuing.” Before the settlement was effected, the primary carrier
had requested the excess carrier to share in the costs of the defense and it had declined. (Superior
Court of Los Angeles County, No. C 999777, John A. Loomis, Judge.)


The Supreme Court affirmed, holding that the excess carrier was not obligated to contribute under
its policy provisions, since the defense costs were incurred by plaintiff in the performance of its
contractual obligation to its insured to afford a defense before its coverage was exhausted, before
notification to defendant that its participation in defending the action was desired, and without
plaintiff having sought or obtained defendant's written consent to incur costs. The court further
held that there was no showing of any compelling equitable principle *360  that would justify
imposing an obligation on defendant in contravention of its policy provisions. The court also held
that the two policies were not contracts “between the same parties,” within the meaning of Civ.
Code, § 1642, so as to require that they be construed together. (Opinion by Richardson, J., with
Mosk, Clark, Manuel and Newman, JJ., concurring. Separate dissenting opinion by Staniforth,
J., *  with Bird, C. J., concurring.)
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* Assigned by the Chairperson of the Judicial Counsel.


HEADNOTES


Classified to California Digest of Official Reports


(1a, 1b, 1c)
Insurance Contracts and Coverage § 107--Extent of Loss of Insured and Liability of Insurer--
Liability and Indemnity Insurance-- Obligation to Defend Insured--Primary and Excess Insurers.
In an action by the primary liability insurer of an oil company against the company's excess
insurer, the trial court properly determined that defendant was not obligated to contribute to costs
of defending the insured in an action against it by a city that was settled by payment of the primary
coverage limit of $25,000 and $10,000 of the excess coverage limit of $10 million, where such
costs were incurred by plaintiff in the performance of its contractual obligation to its insured to
afford a defense before its coverage was exhausted and before notification to defendant that its
participation in defending the action was desired, where defendant's policy explicitly stated that
its liability would not attach until the primary coverage had been exhausted, and that the duty to
contribute to costs would arise only if the insured obtained defendant's written consent to incur
costs, which it neither sought nor obtained, and where there was no showing of any compelling
equitable principle that would justify imposing an obligation on defendant in contravention of its
policy provisions. The insured could not reasonably expect that defendant would be required to
contribute to the costs of defense or to provide a defense prior to exhaustion of plaintiff's policy
limits, and plaintiff was not entitled to expect defendant to contribute to the insured's defense in
the absence of a prior demand and without defendant's written consent.


[See Cal.Jur.3d, Insurance Contracts and Coverage, § 509; Am.Jur.2d, Insurance, § 1815.] *361


(2)
Insurance Contracts and Coverage § 9--Double Insurance--Basis of Insurer's Obligations.
The reciprocal rights and duties of several insurers who have covered the same event do not arise
out of contract for their agreements are not with each other. The respective obligations flow from
equitable principles designed to accomplish ultimate justice in the bearing of a specific burden.
As those principles do not stem from agreement between the insurers, their application is not
controlled by the language of their contracts with the respective policy holders.


(3)
Insurance Contracts and Coverage § 107--Extent of Loss of Insured and Liability of Insurer--
Liability and Indemnity Insurance--Obligation to Defend Insured--Primary and Excess Insurers.
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The provision of Civ. Code, § 1642, that “several contracts relating to the same matters, between
the same parties, and made as parts of substantially one transaction, are to be taken together,”
had no application to a dispute as to responsibility for payment of costs of defending a liability
claim between an oil company's primary insurance carrier and its excess carrier. The parties to the
two contracts were not the same. Furthermore, nothing in the primary contract made it contingent
upon, or required the existence of, excess coverage and nothing in the excess contract made it
dependent upon the existence of the specific contract between the primary carrier and insured,
although a primary policy was required. The contracts were separately negotiated with the insured
with different dates of inception and termination. Thus, the two documents were separate contracts
requiring independent interpretation.


COUNSEL
Brewster L. Arms, William J. Currer, Jr., and Richard T. Kayaian for Plaintiffs and Appellants.
Morris & Polich, Landon Morris, John K. Morris, Robert S. Wolfe and Herbert S. Brumer for
Defendant and Respondent.
Gibson, Dunn & Crutcher, John L. Endicott, Robert A. Miller, Hancock, Rothert & Bunshoft,
Harlow P. Rothert, LaBrum & Doak, *362  Edward C. German, Michael D. Gallagher, Lewis,
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RICHARDSON, J.


Plaintiff, Pacific Indemnity Company (Pacific), a primary liability insurer, appeals from a
judgment which relieved defendant Harbor Insurance Company (Harbor), an excess insurer, from
any contribution for the costs of defense incurred on behalf of an insured of the parties. The
issue presented is the proper allocation between insurance carriers of defense costs incurred in
defending the insured when the amount of settlement of the underlying tort claim exceeds the
limits of primary insurance coverage thus requiring some contribution by the excess insurer. We
will affirm the trial court's judgment which, under the circumstances, imposed the defense costs
on Pacific, the primary carrier.


The Signal Companies and Signal Oil and Gas Company (Signal) purchased a policy of public
liability insurance from Pacific. The policy, in effect from October 1, 1962, through September
30, 1965, provided that, for an annual premium of approximately $106,000, Pacific would afford
primary insurance for liability for specified types of bodily injury and property damage to a
limit of $25,000. Under the policy Pacific agreed that it would defend Signal in any civil actions
against Signal arising under the insured risks, and would also pay defense costs in addition to the
“applicable limit of liability” of the policy.


Shortly thereafter, Signal purchased from Harbor “Excess Bodily Injury and Property Damages”
insurance. The Harbor policy provided that its excess coverage of $10 million would not attach
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until either the primary insurer had admitted liability or Signal had been adjudged liable and the
full primary exposure had been paid and satisfied. The Harbor policy further recited that it was
subject to the same terms and conditions as the primary policy “except as regards ... the obligation
to investigate and defend.” Defining “costs” as “understood to mean interest accruing after entry
of judgment, investigation, adjustment, and legal expenses,” Harbor's agreement further provided
that if a claim or claims appeared likely to exceed the primary limits, Signal was required *363  to
obtain Harbor's written consent before incurring costs. In the event that the settlement of any claim
against the insured exceeded the limits of the primary policy, Harbor agreed, if it had consented
“to the proceedings continuing,” to contribute a pro rata share of the defense costs based upon
the proportion which its contribution bore to the ultimate settlement by, or judgment against, its
insured.


On December 13, 1963, in the City of Los Angeles (City), the Baldwin Hills reservoir and dam
collapsed. City and its Department of Water and Power (DWP) settled the individual claims of
property owners arising from the disaster. City and DWP then filed two civil actions, one as
subrogors of the individual claimants, the other on their own behalf, seeking approximately $25
million in damages resulting from the dam and reservoir failure. Signal was one of numerous
oil companies which were named as defendants in the first amended complaint alleging that soil
subsidence induced by subterranean oil well digging structurally weakened the dam. In 1967
service of the complaint was effected on Signal which thereupon forwarded copies of the complaint
to its carriers, Pacific and Harbor.


Pacific, as the primary insurer, arranged for and provided Signal's defense. The entire litigation
against all defendants ultimately was settled in 1971 for approximately $3 million, of which
$35,000 was contributed on behalf of Signal. Pacific paid its policy limits of $25,000 and Harbor
contributed $10,000.


At all times during the pendency of the litigation, the attorney representing Signal on behalf of
Pacific, William Currer, asserted that Signal was not liable to any plaintiff because of the distance
of the Signal wells from the dam, and he so informed Harbor. Nonetheless, on February 4, 1970,
Attorney Currer, on behalf of Signal, sent a telegram to Harbor which read in part: “This case may
now be adjustable for a sum in excess of primary coverage. ... We want to know how much in
excess of the primary coverage you are willing to pay to adjust this claim. Otherwise proceedings
must continue and Signal Oil and Gas Company will consider that you have consented to contribute
to the cost including attorney fees and expert witnesses for the proceedings about to commence.”


The telegram was followed by a telephone conversation between Attorney Currer and John
Callaghan, Harbor's claims manager, in which Currer suggested to Callaghan that Signal contribute
$30,0000 to a proposed *364  settlement with the plaintiffs. Callaghan promptly agreed that
Harbor would contribute $5,000 of that amount. Currer then wrote to Callaghan, under date of
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February 6, 1970, confirming Harbor's agreement to contribute, and asserting for the first time that
Pacific believed that Harbor had an equitable duty to contribute to defense costs “in the proportion
which the primary limits bear to the excess limits.” In a responding letter on February 10, 1970,
Callaghan rejected Currer's assertion that Harbor was required to contribute to the defense costs.
Callaghan noted that Harbor possessed no information which pointed to Signal's possible liability,
and requested that Currer furnish Callaghan with certain information on the case. Currer replied by
stating that he believed that plaintiffs' case against Signal was very weak and that Signal might be
dismissed from the suit upon motion after plaintiffs rested, and possibly after opening statements.
A few days later, Currer advised Harbor that the case could be settled for $35,000 from Signal,
which would require a $10,000 contribution from Harbor. Harbor again promptly agreed to pay
$10,000, and the litigation against Signal was settled for $35,000.


Thereafter, Pacific renewed its demand that Harbor contribute to the $95,000 legal expenses
incurred by Pacific for Signal's defense. Harbor refused and this action followed. Signal, although
a nominal plaintiff, had incurred no defense expenses and therefore, as noted by the trial court, had
no basis for recovery. The litigation thereafter proceeded between the affected insurance carriers
alone.


The trial court ruled that Harbor was not obligated to contribute to the defense expenses. The
court reasoned that under the express terms of Harbor's excess policy, Harbor was obligated to
pay defense costs if the claim was settled for a sum in excess of the primary limits provided that
Harbor had agreed to a “continuation of the proceedings.” Because Harbor had promptly agreed
to contribute the amounts necessary on its part to settle the case, the court found that there was no
“continuation” of the proceedings, thus absolving Harbor under the terms of its policy.


The court further concluded that the two policies could not be construed as one contract, and that
Signal had no particular expectation as to which of its two insurers would provide a defense—
only that a defense would be provided. Finally, the trial court rejected Pacific's contention that the
principles announced in Aetna Cas. & Surety Co. v. Certain Underwriters (1976) 56 Cal.App.3d
791 [129 Cal.Rptr. 47], were controlling. *365


(1a) Upon reviewing Pacific's various contentions, we agree with the trial court's conclusion
that Harbor was not obligated to contribute to the defense costs which were incurred by Pacific
before Pacific's coverage was exhausted and before notification to Harbor that its participation in
defending the action was desired.


We dispose of a preliminary question, namely, once a carrier (in this instance, Pacific) has paid its
full policy limits has it thereby exhausted its obligation to defend its insured? There is disagreement
among the authorities. (14 Couch on Insurance (2d ed. 1965) § 51:49 at pp. 542-543 and cases
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cited therein.) This issue, however, is presented to us only marginally because in the matter before
us the exhaustion of primary coverage and the settlement of all claims occurred simultaneously.


Recently, in Transit Casualty Co. v. Spink Corp. (1979) 94 Cal.App.3d 124 [156 Cal.Rptr. 360]
(disapproved in part in Commercial Union Assurance Cos. v. Safeway Stores, Inc. (1980) 26 Cal.3d
912 [164 Cal.Rptr. 709, 610 P.2d 1038]) Justice Paras summarized very well, within the context
of an action alleging a wrongful refusal to settle, the relationship between excess and primary
coverages: “The policyholder pays for two kinds of liability coverage, each at a different rate.
The premium charged by the primary insurer supports more localized claims adjustment facilities
than those of the excess carrier. It takes into account costs of defense, including legal fees, which
the primary insurer normally provides. The excess carrier is less frequently confronted with loss
possibilities and, when it is, may employ local adjusters. The primary insurer is assisted, not
impeded, by the active participation of another carrier with a stake in the negotiations. Self-interest
will impel the primary carrier to take the lead when settlement value is well within its policy limits,
the excess carrier when the claim invades its own policy exposure. When settlement value hovers
over the fringes of both policies, both carriers may collaborate.” (94 Cal.App.3d at p. 135.) Even
if the carriers do not collaborate, as we recently noted in Commercial Union, supra, the primary
carrier, in settling an action, owes a duty of good faith to the excess carrier based on the theory of
equitable subrogation. (26 Cal.3d at pp. 917-918.)


In the case at bench the trial court refused to impose on Harbor any obligation to contribute to
defense costs because no such costs were incurred following the settlement, and Pacific's primary
duty to defend did not terminate until settlement. Pacific has conceded that, except for *366
insubstantial amounts, all of the defense costs for which it seeks Harbor's contribution were
incurred prior to Currer's request that Harbor contribute to the settlement and costs of defense.
Pacific responds, however, that once the excess insurer has been given notice that the tort claim
against its insured might invade the excess coverage, and the amount of potential exposure is
reasonably ascertainable, the excess insurer should be obligated to participate immediately in the
defense, either directly with the claimant or, indirectly, by contribution to the primary carrier.


The acceptance of Pacific's position, however, essentially would make Harbor a coinsurer with
Pacific with a coextensive duty to defend Signal. Pacific relies on Aetna Cas. & Surety Co. v.
Certain Underwriters, supra, in arguing that Harbor had a coextensive duty to defend Signal
because Signal's potential liability was in excess of the combined coverage afforded by both
insurers. Aetna is clearly distinguishable, however. In that case, Union Oil Company (Union) had
three insurance policies. Aetna Casualty and Surety Company (Aetna) provided primary coverage
up to $50,000, and Harbor and Lloyds of London (Lloyds) each extended coverage for 50 percent
of any excess loss to a limit of $475,000. Lloyds provided an additional $21 million of excess
coverage. When a substantial property loss occurred due to a mishap involving a Union oil well
located in the Santa Barbara Channel, Aetna undertook Union's defense and paid its $50,000
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primary coverage in settlement of various individual claims. Before exhausting its full limits of
liability, Aetna advised Harbor and Lloyds that once its policy limits were paid, its duty to defend
would thereupon terminate and Harbor and Lloyds would be required to assume that duty. The
excess carriers refused to defend, and Aetna, reserving its right to deny liability for any further
defense, continued its representation. Thereafter, Harbor paid its full policy limits and Lloyds paid
more than $800,000 in claims.


Harbor and Lloyds, in denying their obligations to defend relied on language similar to that
contained in the Harbor policy before us which provided that their obligation to investigate and
defend differed from that of the primary carrier. Harbor and Lloyds each contended that there was
no explicit obligation to defend. The Court of Appeal nonetheless found that the excess insurers
had an implied duty to defend because their policies did not expressly exclude or deny such a
duty. Additionally, the Aetna court held that “appellants [Harbor and Lloyds] as insurers have a
coexisting and coequal obligation to defend *367  as representatives and on behalf of the insured
Union, with reference to all of the excess claims.” (Aetna, supra, 56 Cal.App.3d at p. 801, italics
added.) The court further held that “under the facts at bench after the payment of the $50,000 of
primary coverage, the primary carrier Aetna had no further duty to provide a defense without the
right of reimbursement from the excess carriers. The amount of reimbursement is dependent upon
facts relative to the total amount paid by all carriers, the proportion of each insurer's payment to
the total, all properly determinable by the trial court.” ( Id., at p. 804, italics added.)


Although Aetna involved costs of defense when the primary carrier had clearly exhausted its policy
limits and the proceedings continued, Pacific would apply the Aetna holding to require the excess
carrier to participate in the defense of the insured as soon as it is notified of the claim, and even
though the primary insurance coverage has not as yet been exhausted.


The foregoing result urged by Pacific is untenable for several reasons. First, Harbor's policy
explicitly states that its liability would not attach until the primary coverage has been exhausted.
Next, the same policy provides that the duty to contribute to costs would arise only if Signal
obtained Harbor's written consent to incur costs which Signal neither sought nor obtained.
Additionally, unlike the situation in Gray v. Zurich Insurance Co. (1966) 65 Cal.2d 263 [54
Cal.Rptr. 104, 419 P.2d 168], relied on by Pacific, it is unnecessary to impose an immediate duty
to defend on the excess carrier to afford the insured that to which it is entitled, namely, the full
protection of a defense on its behalf. In Gray, we held that where “the potential of liability under
the policy” exists, an insurer is obligated to defend because the duty to defend and the duty to
indemnify were obligations under the policy and the duty to defend was not contingent on the
ultimate duty to indemnify. ( Id., at pp. 276-277; see also Comunale v. Traders & General Ins. Co.
(1958) 50 Cal.2d 654 [328 P.2d 198, 68 A.L.R.2d 883]; Continental Cas. Co. v. Zurich Ins. Co.
(1961) 57 Cal.2d 27 [17 Cal.Rptr. 12, 366 P.2d 455]; Lowell v. Maryland Casualty Co. (1966) 65
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Cal.2d 298 [54 Cal.Rptr. 116, 419 P.2d 180].) Unlike the situation in Gray, insofar as the duty to
defend is concerned, the insured here was fully protected by the primary insurer.


Finally, Pacific's fundamental contention would require Harbor to contribute to the defense costs
incurred by the primary carrier even *368  though excess liability might never attach and despite
the explicit provisions of Harbor's policy. This would be contrary to that line of cases which
hold that where there is excess coverage, whether by virtue of an excess clause in one policy or
otherwise, it is the primary insurer which is solely liable for the costs of defense if the judgment
does not exceed primary coverage. (See, e.g., National American Ins. Co. v. Insurance Co. of North
America (1977) 74 Cal.App.3d 565, 576 [140 Cal.Rptr. 828], and cases cited therein; Universal
Underwriters Ins. Co. v. Aetna Ins. Co. (1967) 249 Cal.App.2d 144, 152 [57 Cal.Rptr. 240].) These
cases have held generally that even though the claim against the insured may be for a sum in excess
of the primary coverage, the primary insurer is obligated to provide a defense and may not seek
contribution from the excess carrier even though its successful settlement or defense relieves the
excess insurer from indemnifying the injured party. (Ibid.)


Pacific further argues that because the excess coverage was ultimately invaded for purposes of
settlement, Harbor was required to contribute to the defense costs. Pacific relies on Continental
Cas. Co. v. Zurich Ins. Co., supra, wherein we held that “all obligated carriers who have refused
to defend should be required to share in costs of the insured's defense, whether such costs were
originally paid by the insured himself or by fewer than all of the carriers.” (57 Cal.2d at p. 37.)


Continental presented significant factual dissimilarities, including three separate insureds and
three separate policies, each providing primary coverage with a primary obligation to defend. The
insurance companies, relying on various clauses in their respective policies requiring either that
proration occur in the event of other coverage or that coverage would be deemed excess in the
event of other primary coverage, each disputed which company was obligated to indemnify and
defend. The insured defendant in the underlying tort action demanded a defense from all three
companies. After determining the relative duties to indemnify and which companies were primary
and which excess, we then held that the three companies were liable for defense costs on a pro rata
basis determined by the amount of contribution to the judgment against the insured.


None of the Continental carriers was solely or explicitly an excess insurer. Each provided primary
coverage with a concomitant duty to defend upon which the insured was entitled to rely. (See Gray,
supra.) In addition, each of the carriers in Continental was tendered the defense *369  and two
of the three refused to participate after the tender. The insured potentially could have been left
without a defense.


Unlike the situation in Continental, where the relative obligations of different carriers who have
assumed the same primary risk must be adjusted, we are here concerned with the obligation of a
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carrier that is expressly designated as an excess insurer. In such a situation there is no reasonable
basis for assuming that the reasonable expectations of either the insured or the primary carrier were
that the excess carrier would participate in defense costs beyond the express terms of its policy.


We expressly decline to formulate a definitive rule applicable in every case in light of varying
equitable considerations which may arise, and which affect the insured and the primary and excess
carriers, and which depend upon the particular policies of insurance, the nature of the claim made,
and the relation of the insured to the insurers. (Cf. Gray, supra, 65 Cal.2d at pp. 276-277.) (2)
Moreover, we affirm the wisdom expressed in Amer. Auto. Ins. Co. v. Seaboard Surety Co. (1957)
155 Cal.App.2d 192, 195-196 [318 P.2d 84]: “The reciprocal rights and duties of several insurers
who have covered the same event do not arise out of contract, for their agreements are not with
each other. ... Their respective obligations flow from equitable principles designed to accomplish
ultimate justice in the bearing of a specific burden. As these principles do not stem from agreement
between the insurers their application is not controlled by the language of their contracts with
the respective policy holders.” (See also National American Ins. Co. v. Insurance Co. of North
America, supra, 74 Cal.App.3d at p. 577.)


(1b) To impose an obligation on Harbor to reimburse Pacific in contravention of the provisions
of its policy could only be justified, however, by some compelling equitable consideration. We
find no such consideration here. Before seeking Harbor's contribution to the settlement, Pacific
acted in all respects for its own benefit. The defense costs at issue were incurred by Pacific in
the performance of its contractual obligation to its insured to afford a defense. The expenses were
incurred almost entirely prior both to settlement of the litigation and exhaustion of Pacific's policy
coverage. As we have noted, Pacific bore the primary obligation to defend and to protect both its
insured and, through subrogation principles, the excess carrier from excess liability. ( Commercial
Union, supra.) *370


When the opportunity was presented to settle the tort claims against the insured and Pacific
informed Harbor of that fact, the two carriers were then acting at arms' length. Attorney Currer,
Pacific's counsel acting for Signal, consistently took the position that Signal's liability was
extremely doubtful. Had Harbor at that time refused to contribute to settlement, Pacific potentially
could have incurred substantial additional costs in the expected two- to three-month trial. Harbor
did not refuse to contribute, however, but instead promptly facilitated settlement by contributing
$10,000. If, under these circumstances, Pacific intended at the time of demand for a settlement
contribution to impose an additional obligation on Harbor to contribute also to defense costs as part
of the overall settlement, Pacific should have obtained Harbor's agreement to such contribution as
part of the settlement. Because it did not do so, no equitable basis appears for shifting to Harbor
costs which Pacific had previously incurred primarily on its own behalf, in discharge of its own
contractual obligations.
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(3) Finally, we reject Pacific's contention that the two insurance contracts should be read together
as one instrument. Pacific argues that such a construction benefits the insured both by providing
a single system for the handling of the defense and defense costs incurred on Signal's behalf, and
requiring that the primary and excess carrier share the costs of defense.


In support of this argument Pacific relies on section 1642 of the Civil Code which in aid of
contractual interpretation provides “Several contracts relating to the same matters, between the
same parties, and made as parts of substantially one transaction, are to be taken together.” (Italics
added.) However, Pacific's argument ignores a basic prerequisite to unified interpretation, namely,
that the parties to the contracts must be the same. This, of course, is untrue in the matter before
us. Furthermore, nothing in the Pacific contract made it contingent upon, or required the existence
of, excess coverage and nothing in the Harbor contract made it dependent upon the existence
of the specific contract between Pacific and Signal, although a primary policy was required.
The contracts were separately negotiated with the insured with different dates of inception and
termination. We conclude that the two documents are separate contracts and must be independently
interpreted.


(1c) In summary, Signal was protected by Pacific's duty to defend. We cannot conclude that Signal
reasonably expected that Harbor *371  would be required to contribute to the costs of defense or to
provide a defense prior to the exhaustion of Pacific's policy limits. Nor can we conclude that Pacific
was entitled to expect Harbor to contribute to Signal's defense in the absence of a prior demand
for Harbor's assistance in the defense and without Harbor's written consent to the costs incurred
as provided in the Harbor policy. Although an excess carrier, once a good faith request is made,
might in a given case be required to contribute to the continuing costs of defense after the primary
coverage limits are exhausted, we cannot say, under the facts at bench, that Harbor breached any
duty to defend. Having fulfilled its own contractual obligation to provide Signal a defense, Pacific
is not entitled to Harbor's contribution to Pacific's costs incurred in Signal's defense.


The judgment is affirmed.


Mosk, J., Clark, J., Manuel, J., and Newman, J., concurred.


STANIFORTH, J. *


* Assigned by the Chairperson of the Judicial Council.


I dissent.
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Harbor Insurance Company (Harbor) consented to Pacific Indemnity Company's (Pacific) pretrial
settlement of a commonly insured loss claim made against The Signal Companies (Signal) for
an amount $10,000 in excess of Pacific's (the primary insurer's) policy limits. By reason of these
admitted facts and the explicit words of paragraph 2(b) of Conditions of its contract, Harbor was
required to “contribute to the costs incurred” on behalf of its insured Signal “in the ratio that its
proportion of the ultimate net loss as finally settled bears to the total agreed settlement.”


I
Harbor is the excess insurer. Its policy provides: “Liability attaches to the Company ... only
after the primary ... insurers have paid or have been hald [sic] liable to pay the full amount of
their ... ultimate net loss liability. ...” (Endorsement No. 13, par. (A); italics added.) Concerning
Harbor's contractual duty to defend Signal, its policy (par. 5, Conditions) recites it is subject to
the same terms, warranties, conditions as the primary policy “(except ... as regards the premium,
the obligation to investigate and defend, the renewal agreement (if any), the amount and limits of
liability ..., and except as otherwise provided *372  herein) as are contained in or as may be added
to the policy/ies of the Primary Insurers. ...” (Italics added.)


Harbor's undertaking as to costs 1  is found in paragraphs 1, 2, subdivisions (a) and (b) of
Conditions: “1. Incurring of Costs. In the event of claim or claims arising which appear likely
to exceed the Primary ... Limit(s), no Costs shall be incurred by the Assured without the written
consent of the Company.


1 ”Costs“ as defined in Harbor's policy ”shall be understood to mean ... investigation,
adjustment and legal expenses. ...“ (Italics added.)


“2. Apportionment of Costs. Costs incurred by or on behalf of the Assured with the written consent
of the Company, and for which the Assured is not covered by the Primary ... Insurers, shall be
apportioned as follows:


“(a) Should any claim or claims become adjustable prior to the commencement of trial for not
more than the Primary ... Limit(s), then no Costs shall be payable by the Company.


“(b) Should, however, the amount for which the said claim or claims may be so adjustable exceed
the Primary ... Limit(s), then the Company, if it consents to the proceedings continuing, shall
contribute to the Costs incurred by or on behalf of the Assured in the ratio that its proportion of the
ultimate net loss as finally adjusted bears to the whole amount of such ultimate net loss.” (Italics
added.)


Pacific is the primary insurer. Under Coverage C (property liability), Pacific is obligated “[t]o
pay on behalf of the insured all sums which the insured shall become legally obligated to pay as
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damages because of the injury to or destruction of property, including the loss of use thereof” up
to $25,000, the policy limit.


With respect to the obligation to defend, Pacific's policy (par. II) reads in part: “It is further agreed
that as respects insurance afforded by this policy the Company shall (a) defend in the Insured's
name and behalf any suit against the Insured arising out of or alleging such destruction, and
seeking damages on account thereof, even if such suit is groundless, false or fraudulent; but the
Company shall have the right to make such investigation, negotiation, and settlement of any claim
or suit as may be deemed expedient by the Company;. ...” (Italics added.) *373


In the context of these policy provisions certain conceded facts become critical: (1) The claim
against Signal did not proceed to trial but “became adjustable” and was in fact settled before trial.
(2) The “ultimate net loss liability” was $35,000, $10,000 in excess of Pacific's duty to indemnify.
(3) Harbor expressly authorized Pacific's settlement proceedings that continued by the negotiations
process to fruition. (4) In satisfying the first $25,000, Pacific “paid ... the full amount ... of their
ultimate net loss liability.” (5) Harbor paid $10,000 in discharge of its portion of the loss.


The trial court found, since the claim was settled for $10,000 in excess of the primary policy
limits, that subdivision (2) of Conditions of Harbor's policy “applies to such situation.” The court
reasoned: “It provides for a contribution to the costs incurred where the claim can be settled in
excess of the primary limit.”


Thus the trial court correctly perceived the core of this contractual construction conundrum but
fell into error when it concluded: “However this provision applies only if the Company consents
to the proceedings continuing. The litigation did not proceed in the present case. Harbor promptly
agreed to pay its $10,000 contribution as soon as it was determined that the case could be settled
for $35,000. The case did not continue.”


The precise language of the Harbor policy does not yield itself to such (mis)interpretation.


II
Paragraph 2(b) of Conditions makes the primary insurer—Pacific—a third party beneficiary of the
insurance contract between Harbor and Signal.


Civil Code section 1559 provides: “A contract, made expressly for the benefit of a third person,
may be enforced by him at any time before the parties thereto rescind it.” (Italics added.) It has
long been the rule that principles of third party beneficiary contracts are applicable to policies of
insurance. (Murphy v. Allstate Ins. Co. (1976) 17 Cal.3d 937, 943 [132 Cal.Rptr. 424, 553 P.2d
584]; Bass v. John Hancock Mut. Life Ins. Co. (1974) 10 Cal.3d 792, 796-797 [112 Cal.Rptr. 195,
518 P.2d 1147]; Walters v. Marler (1978) 83 Cal.App.3d 1, 33 [ *374  147 Cal.Rptr. 655]; Mutual
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Benefit Life Ins. Co. v. Clark (1927) 81 Cal.App. 546, 554-555 [254 P. 306].) The third person
need not be named or identified individually to be an “express beneficiary” but may enforce the
contract if it can be shown it is a member of a class for whose benefit the contract was made.
(Johnson v. Holmes Tuttle Lincoln-Merc. (1958) 160 Cal.App.2d 290, 297 [325 P.2d 193].)


While Pacific was not named specifically as the beneficiary of the undertaking by Harbor in
paragraph 2(b), supra, yet Pacific was clearly a member of the class of beneficiaries contemplated.
Pacific is the “primary insurer.”


Although the contract was not made to benefit Pacific alone (the promises are made directly to
Signal), it may enforce those promises made for its benefit. ( Murphy v. Allstate Ins. Co., supra,
17 Cal.3d 937, 943; Hartman Ranch Co. v. Associated Oil Co. (1937) 10 Cal.2d 232, 245 [73 P.2d
1163]; Johnson v. Holmes Tuttle Lincoln-Merc., supra, 160 Cal.App.2d 290, 297.)


As a third party beneficiary, Pacific may enforce the contract not only as to the expressly delineated
benefits (Civ. Code, § 1559; Murphy v. Allstate Ins. Co., supra, 17 Cal.3d 937, 943-944) but also in
an appropriate case may enforce the implied covenants as well. (Hartman Ranch Co. v. Associated
Oil Co. (1937) 10 Cal.2d 232, 242, 244-245 [73 P.2d 1163]; Gilbert Financial Corp. v. Steel Form
Contracting Co. (1978) 82 Cal.App.3d 65, 69-70 [145 Cal.Rptr. 448].) The contracting parties'
intent to benefit the third party controls as to both express as well as implied terms. ( Murphy v.
Allstate Ins. Co., supra, 17 Cal.3d 937, 943.)


III
Paragraph 2(b) of Conditions is from a Harbor insurance policy “Form U 604E CFS (11-61).” The
uncontradicted testimony indicates there were no negotiations regarding this critical language.
These uncontradicted facts—a standardized form contract—accepted without negotiations by the
insured, warrant the use of rules of interpretation applied to adhesion contracts. (Gray v. Zurich
Ins. Co. (1966) 65 Cal.2d 263, 269 [54 Cal.Rptr. 104, 419 P.2d 168].) Yet such special rules for
construction of contracts are not necessary in order to hold Harbor responsible on third party
beneficiary principles. General rules *375  governing the construction of any and all contracts
point to an explicit undertaking on the part of Harbor to apportion costs incurred by Pacific by
a most specific formula.


No extrinsic evidence was offered or received as an aid of interpreting the critical provisions
of Harbor's policy. Therefore an independent determination of their meaning is authorized. This
judicial function is to be exercised in accordance with generally accepted canons of interpretation
so that the purposes of the instrument may be given effect. (Parsons v. Bristol Development Co.
(1965) 62 Cal.2d 861, 865-866 [44 Cal.Rptr. 767, 402 P.2d 839]; see Civ. Code, §§ 1635-1661;
Code Civ. Proc., §§ 1856-1866.)
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The paramount rule governing the interpretation of contracts is to give effect to the mutual intention
of the parties. That intent must, in the first instance, be derived from the language of the contract—
we must look to the words themselves. (Civ. Code, § 1636; French v. French (1941) 70 Cal.App.2d
755, 757 [112 P.2d 235, 134 A.L.R. 366]; Healy Tibbitts Constr. Co. v. Employers' Surplus Lines
Ins. Co. (1977) 72 Cal.App.3d 741, 748 [140 Cal.Rptr. 375, 97 A.L.R.3d 1258].) The language,
if clear, explicit and if it does not invoke an absurdity, controls our interpretation. (Civ. Code, §
1638; County of Marin v. Assessment Appeals Bd. (1976) 64 Cal.App.3d 319, 325 [134 Cal.Rptr.
349]; Davis v. Basalt Rock Co. (1952) 114 Cal.App.2d 300, 303-304 [250 P.2d 254].)


Equally well settled is the rule that the contract must be construed as a whole and the intention
of the parties must be ascertained from the consideration of the entire contract, not some isolated
portion (Civ. Code, § 1641; Universal Sales Corp. v. Cal. etc. Mfg. Co. (1942) 20 Cal.2d 751, 760
[128 P.2d 665]; Stewart Title Co. v. Herbert (1970) 6 Cal.App.3d 957, 963 [96 Cal.Rptr. 631]).


Also, where a contract is susceptible of two interpretations, the courts shall give it such a
construction as will make it lawful, operative, definite, reasonable and capable of being carried
into effect if it can be done without violating the intention of the parties (Civ. Code, §§ 1643, 3541;
Rodriguez v. Barnett (1959) 52 Cal.2d 154, 160 [338 P.2d 907]).


And where an uncertainty cannot be removed by other accepted rules of construction, it must be
interpreted most strongly against the party *376  preparing it. (Civ. Code, § 1654; Masonite Corp.
v. Pacific Gas & Electric Co. (1976) 65 Cal.App.3d 1, 8 [135 Cal.Rptr. 170].)


And last but not least, specific provisions of an agreement, if inconsistent, prevail over those
that are general. (McNeeley v. Claremont Management Co. (1962) 210 Cal.App.2d 749, 753 [27
Cal.Rptr. 87]; MacDonald & Kruse Inc. v. San Jose Steel Co. (1972) 29 Cal.App.3d 413, 421 [105
Cal.Rptr. 725].)


An analytic approach, in light of the foregoing rules discloses: Harbor's policy (par. 1, Conditions)
treats generally with “Incurring of Costs” and proclaims if claims arise “which appear likely to
exceed the primary ... limits” then “no costs shall be incurred by assured [Signal] without the
written consent of the Company.”


Thus neither the general language of paragraph 5 of Conditions (supra) nor paragraph 1 of
Conditions expressly exempts Harbor either from a duty of defense or responsibility for costs of
defense when incurred by the primary insurer. There is no flat denial of responsibility for costs of
investigation and defense but rather a conditioned recognition of a duty to defend and assumption
of costs that may be gleaned from a none-too-clear “exculpating clause” an expression of a general
intent to limit responsibility for costs except where express consent is given.
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These general—and somewhat oblique—provisos must be read in connection with just perceptibly
more specific language of paragraph 2 of Conditions where Harbor expressly agrees to an
apportionment of costs in these words: “Costs incurred by or on behalf of the Assured with the
written consent of the Company, and for which the Assured is not covered by the Primary and
Underlying Excess Insurers, shall be apportioned as follows:”


Paragraph 2, if first analyzed apart from the following subdivisions 2(a) and (b), lends itself to this
rational construction: all costs, not just costs arising from a claim “where it appears likely to exceed
the primary ... limits,” will be apportioned (not fully assumed as in par. 1) (1) if incurred with the
written consent of Harbor and (2) for which the assured is not protected by the primary policy.


Paragraphs 1 and 2 must be read in conjunction with the immediately following subdivisions 2(a)
and 2(b). Each of the subdivisions contain *377  clear, specific, precise language, limited in time
and scope of event(s) and to a specifically defined area of costs. Subdivisions (a) and (b) apply
only to costs incurred in connection with a claim that “become[s] adjustable,” i.e., capable of
being settled by agreement “prior to commencement of trial.” Thus subdivisions (a) and (b) are
to be contrasted with paragraph 1's general applicability to payment of costs incurred at any time
whether pre- or posttrial.


In further contradistinction, subdivision (a) clearly is limited to these precise factual situations
where (1) the claim “become[s] adjustable” before trial and (2) the claim is settled for less than
the primary coverage. “Then no costs shall be payable by the company.”


But if the claim “become[s] adjustable,” can be settled pretrial for an amount that exceeds the
primary policy's dollar coverage, then Harbor makes this most specific undertaking in paragraph
2(b): “Should, however, the amount for which the said claim or claims may be so adjustable exceed
the Primary and Underlying Excess Limit(s), then the Company, if it consents to the proceedings
continuing, shall contribute to the Costs incurred by or on behalf of the Assured in the ratio that its
proportion of the ultimate net loss as finally adjusted bears to the whole amount of such ultimate
net loss.” (Italics added.)


This is the most clear, specific, detailed undertaking to be found in these conditions. It must be
contrasted with the opaque, general language of paragraphs 1 and 2 requiring the “written consent”
of Harbor before any liability for costs generally would accrue. The words of paragraph 2(b)
impose on Harbor—for the benefit of a named class of third party beneficiaries—an obligation to
pay a specific proportion of “costs incured”“ by the primary insurer on behalf of the insured ”if
it [Harbor] consents to the proceeding.“


It should be noted: No other condition is attached to this unqualified promise to share costs in
this limited amount and specified factual circumstances. The requirement in the general language
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of paragraphs 1 and 2 for ”written consent “ as to costs to be incurred prospectively is glaringly
absent in paragraph 2(b). The requirement of paragraph 2 that the costs ”not be covered by the
primary“ insurance is also noticeably absent.


A common sense interpretation of these plain words points unerringly to a purposeful omission
of the earlier ”written consent“ general precondition *378  to Harbor's cost liability. For before
any liability whatsoever in the context of a pretrial settlement of a claim for a sum greater
than the primary coverage, Harbor must consent to the ”proceedings continuing. “ For Harbor
to be required both to consent in writing before incurring (future) costs and to consent to the
settlement proceedings continuing to fruition is to introduce a contradiction, an absurd meaning.
Harbor, when it consents to the proceeding continuing in the fact context of 2(b), undertakes
not a general obligation for costs as in paragraph 1 or a general apportionment of costs as in
paragraph 2 but agrees to a specific formula for sharing costs with the third party primary insurer
that is totally inconsistent with the exculpatory conditions expressed in paragraphs 1 and 2. These
juxtaposed clauses present a classic example for application of the rule that specific provisions of
an agreement, if inconsistent, prevail over those that are general.


Harbor was not bound by its express contract to give its consent to a pretrial settlement of the
claim for a figure that exceeded the primary's coverage, 2  yet it did consent in the fact context of
paragraph 2(b) and thereupon became expressly obligated not only for the excess over the $25,000
primary coverage limits but also for ”costs incurred“ in accord with its specific agreed upon pro
rata formula.


2 But see Comunale v. Traders & General Ins. Co. (1958) 50 Cal.2d 654, 658-659 [328 P.2d
198, 68 A.L.R.3d 883], imposing an implied covenant of good faith upon an insurer to settle
in an appropriate case.


As noted above, the trial court held paragraph 2(b) not applicable in that Harbor did not consent
to the ”proceeding continuing.“ Thus the trial court interpreted the term ”proceeding“ as the
equivalent of ”case“ or ”litigation. “ While in a general sense the words ”proceeding“ may have this
meaning assigned, yet another rule of construction compels the conclusion that the ” proceedings“
referred to in the context of paragraph 2(b) are settlement proceedings—not the ”case“ or the
”litigation“ generally. The meaning of particular words must be viewed in their contractual context.
The meaning is not to be determined by isolating the questioned words or by taking them out of
context. (Civ. Code, § 1641; Sunset Sec. Co. v. Coward McCann, Inc. (1957) 47 Cal.2d 907, 911
[306 P.2d 777].) It is patently clear that the subject matter of 2(a) and (b) is ”adjustable claims,“
that is to say claims that can be disposed of by settlement proceedings (see Black's Law Dict. (4th
ed. 1968) p. 64) not claims that are nonadjustable and thereby to continue in the litigation process.
Clearly Harbor's intent was to refer to settlement proceedings. *379
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Secondly, if the term ”proceeding continuing“ is ambiguous, then it is to be construed, resolved
against the drafting party (Harbor). (Civ. Code, § 1654; Thomas v. Hunt Mfg. Co. (1954) 42 Cal.2d
734, 739 [269 P.2d 12]; Masonite Corp. v. Pacific Gas & Electric Co. (1976) 65 Cal.App.3d 1,
8 [135 Cal.Rptr. 120].)


Third, if we give ”proceeding“ the meaning as did the trial court, an absurdity is created. An
inoperative concept is imported into an otherwise reasonable interpretation.


Such interpretation destroys the entire sense and purpose of paragraphs 2(a) and (b). If we assume
Harbor's intent was to require a consent to the litigation proceedings continuing, the whole concept
of pretrial settlement of a claim for an amount in excess of the primary's liability coupled with a
specific agreed upon sharing of costs upon such contingency becomes an absurd, unreasonable,
a nonconformable provision.


Paragraphs 1 and 2 each provide that no costs shall be incurred without Harbor's written consent.
In contrast paragraph 2(b) requires, not a consent to costs being incurred, but a totally different
species of consent. The required consent is to the proceedings continuing to a settlement approved
by Harbor. Such specific consent and approval to a settlement was required of, obtained from,
Harbor. Harbor, in giving this species of consent— whether written or verbal 2(b) does not define
—to those clear express conditions of settlement, pretrial in an amount in excess of the primary
coverage—triggered its obligation to share the costs incurred in the agreed proportions.


The trial court in its analysis of paragraph 2(b) concluded that since the ” case“ did not continue
—it being settled—Pacific incurred no other cost or expense after such settlement was effected. 3


This view of paragraph 2(b) overlooks the tense of the operative verb ”occurred.” This use of the
past tense refers plainly and explicitly to costs incurred in the past—before settlement—not to
costs to be incurred in the future as in paragraphs 1 and 2.


3 A settlement pretrial generally does not, did not here, contemplate the future expenditure of
costs. The costs have been incurred in investigation, lawyer fees, etc., by the time settlement
is effected. The only costs that usually occur after settlement is effected are in the drafting
and exchange of releases, checks.


To say that the undertaking to share costs incurred in the context of pretrial settlement negotiations
terminating in success would apply only *380  to costs incurred after the settlement is effected
results in a nonsensical meaning. To apply such meaning to “costs incurred” if the case, the
litigation, continues and is not settled, results in even greater assault upon reason and perhaps
a cry of foul from Harbor. Any other meaning attached to “incurred” in its context results in a
nonoperative clause disrupting the entire sense and meaning of paragraph 2(b).
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The majority opinion effectively deletes paragraph 2(b) from the Conditions of Harbor's policy.
In so doing, it ignores the duty “simply to ascertain and declare what is in terms or in substance
contained therein, not to insert what has been omitted, or to omit what has been inserted. ...” (Code
Civ. Proc., § 1858; Jensen v. Traders & General Ins. Co. (1959) 52 Cal.2d 786, 790 [345 P.2d 1];
Estate of Townsend (1963) 221 Cal.App.2d 25, 27 [34 Cal.Rptr. 275].)


The cases relied upon by the majority construe policy language which differs significantly from
the policy provisions in the cases at bench—excepting only Aetna Cas. & Surety Co. v. Certain
Underwriters (1976) 56 Cal.App.3d 791 [129 Cal.Rptr. 47], which affirms the obligation to
apportion costs where the primary coverage is exhausted. Moreover, the factual context here is
unique, absent from any authority cited by the majority, including Aetna Cas. & Surety Co., supra.


Research has disclosed but four cases interpreting apportionment of costs undertakings either
identical or essentially similar to those here in issue. They are: Aetna Cas. & Surety Co. v. Certain
Underwriters, supra, 56 Cal.App.3d 791; National Union Ins. Co. v. Phoenix Assur. Co. of N.Y.
(D.C. 1973) 301 A.2d 222, 224; St. Paul Fire & M. Ins. Co. v. Indemnity Ins. Co. of N.A. (1960)
32 N.J. 17 [158 A.2d 825]; Occidental F. & C. Co. v. Underwriters at Lloyd's, Lon. (1974) 19
Ill.App.3d 192 [311 N.E.2d 330].) 4  Three of these cases—Aetna Cas. & Surety Co., National
Union Ins. Co. and St. Paul Fire & M. Ins. Co.—interpret the conditions here under scrutiny as
creating a duty of defense and a duty to share costs on a pro rata basis after exhaustion of primary
limits of coverage. In National Union Ins. Co. v. Phoenix Assur. Co. of N.Y., supra, 301 A.2d 222,
225, it was held: “By the terms of National Union's contract, it was bound to share in the costs of
the defense where a claim exceeded the primary insurance. The contract provided: *381


4 None of these cases involve the unique hand-in-glove relation between the conceded facts
and the language of 2(b) as is found in the case at bench.


“1. Payment of Costs. Costs incurred by the insured personally, with the written consent of
the Company, and for which the insured is not covered by the said Primary Insurers, shall be
apportioned as follows:


“


. . . . . . . . . . .
“(c) Should, however, the sum for which the said claim or claims may be so adjustable exceed the
Primary Limit or Limits, then the Company, if they consent to the proceedings continuing, shall
contribute to the 'Costs' incurred by the Insured in the ratio that their proportion of the ultimate net
loss as finally adjusted bears to the whole amount of such ultimate net loss.”
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In St. Paul Fire & M. Co. v. Indemnity Ins. Co. of N.A., supra, 158 A.2d 825, 826, the policy
“provides that defendant shall pay no costs if the claims are adjusted prior to trial for a sum not
in excess of the retained limits; and even where the claims appear likely to exceed the retained
limits, defendant shall not be obligated unless it first gives consent to incurring the charge. But if
defendant consents to 'trial court proceedings continuing' and if the settlement or judgment exceeds
the retained limits, then it agrees to contribute to the costs in the ratio that its proportion of liability
bears to the whole amount of the settlement or judgment.”


The Supreme Court of New Jersey stated: “We find defendant's policy clearly and unambiguously
delineates its obligation to be precisely as found by the trial court.” (Id., at p. 827.) And the Supreme
Court denied recovery upon the basis of a defense verdict on trial but stated: “'It is elementary that
a written contract must be construed to carry out the intent of the parties thereto as expressed in
the contract as written. [Italics in original] Here the obligation was to contribute only where there
was either a judgment or a settlement and there was neither. It follows, since the Court may not
rewrite the policy that there can be no recovery by St. Paul, either as subrogee or assignee of the
Gas Company.”' (Id., at p. 827; italics added.)


The third case, interpreting the exact conditions here under scrutiny—Aetna Cas. & Surety Co. v.
Certain Underwriters, supra, 56 Cal.App.3d 791—found an implied duty to defend and prorate
costs where the recovery, settlement exceeded the primary coverage. This case will be discussed
at length in IV, infra, in connection with the equitable subrogation rules. *382


In Occidental F. & C. Co. v. Underwriters at Lloyd's, Lon. supra, 311 N.E.2d 330, in language not
dissimilar to that in the Aetna Casualty and National Union policies, the Appellate Court of Illinois
found no duty of defense—no duty to share in costs of defense unless the following conditions
were met: (1) The costs were incurred by the insured personally; (2) The incurring of such costs
was with the written consent of the excess carriers; and (3) Such costs were not covered by primary
insurance. (Id., at p. 335.)


Superficially, the Occidental Fire case would appear to support the majority view as to the
meaning and interpretation of the apportionment of cost language of Harbor's contract; yet a
careful examination into the geneology of the authorities relied upon by the Illinois Appellate
Court demonstrates without a shadow of doubt its conclusions are based upon rules of law, judicial
decisions long ago overturned, rejected by the California courts. The Illinois court expressly relies
upon a covey of cases in which Financial Indem. Co. v. Colonial Ins. Co. (1955) 132 Cal.App.2d
207, 210 [281 P.2d 883], is oft (erroneously) cited as a viable example of California authority
for the proposition that the duty to defend a particular lawsuit is personal to each insurer; the
obligation is several, and an insurance carrier is not entitled to divide the duty to defend, nor to
require contribution for defending from another carrier, without a specific contractual agreement
to that effect.
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This view was rejected, and Financial Indem. Co. v. Colonial Ins. Co., supra, was overruled by
this court in Continental Cas. Co. v. Zurich Ins. Co. (1961) 57 Cal.2d 27, 37, 38 [17 Cal.Rptr.
12, 366 P.2d 455].


Secondly, the Illinois court refused (contrary to a host of Cal. decisions) to apply the doctrine of
equitable subrogation, to compel a pro rata sharing of costs where both insurers share the same
risk and the judgment exceeded the primary limit, stating: “The plain and simple answer to this
contention is that they did not contract to do so and that they were paid only for that which they did
contract to provide.” (Occidental F. & C. Co. v. Underwriters at Lloyd's, Lon. supra, 311 N.E.2d
330, 335.)


This legal stance is again directly opposed to unquestioned California authority detailed in IV,
infra.


Thus the one case that facially appears to support the majority's interpretation of the “Conditions”
here under scrutiny is disclosed on *383  close inspection to be naught but a decision by a
protagonist on one side of a legal issue wherein California courts have long ago adopted contrary
views. The correctness of that decision depends upon legal premise heretofore found unacceptable
in California courts. (See General Ins. Co. v. Truck Ins. Exch. (1966) 242 Cal.App.2d 419, 424-425
[51 Cal.Rptr. 462]; Argonaut Ins. Co. v. Colonial Ins. Co. (1977) 70 Cal.App.3d 608, 615 [138
Cal.Rptr. 855], for authorities and views contrary to the Occidental F. & C. Co., supra, premises;
and see Fireman's Fund Ins. Co. v. North Carolina Farm B.M.I. Co. (1967) 269 N.C. 405 [152
S.E.2d 513, 518]; 7C Appleman, Insurance Law and Practice (1980 supp.) § 4691; American F. &
C. Co. v. Pennsylvania T. & F. M. Cas. Ins. Co. (5th Cir. 1960) 280 F.2d 453, fn. 11, where out of
state authorities pro and con on this issue are collected.)


Concerning Occidental F. & C. Co., supra, 7C Appleman, Insurance Law and Practice, section
4691, pages 276-278, is sharply critical, stating: “In some cases it is indicated that an insurer that
incurs defense costs cannot recover them because there are no subrogation rights under the contract
or because each insurer has an independent obligation to defend and the matter is exclusively
between the insurer and its insured.


“These holdings are indefensible. The courts are ignoring realities and encouraging insurers who
are not concerned with their obligations to their insureds in the hope that someone else will step
into the breach. It also ignores the fact that excess and other insurers are third party beneficiaries
under the basic contracts of insurance and should be able to recover, either under a theory of
equitable subrogation, contracts or torts, any expenses incurred under the circumstances. Further,
as a matter of public policy, courts should be demanding that insurers give prompt defense of
claims to policyholders rather than to tolerate the shifting of responsibility with such impunity. And
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that is the position taken either by statute or by decision in many states.” (Citing Cal. authority;
fns. omitted.)


In sum, the only authority that even facially supports the interpretation and conclusion of the
majority opinion is based upon authority and reasoning long ago expressly overruled, rejected by
the California courts.


These foregoing reasons, authorities compel the conclusion that Harbor is bound by paragraph
2(b) to share costs with the third party *384  beneficiary in proportion to its contribution to the
total ultimate settlement figure.


IV
If we make the fanciful assumptions that paragraphs 1, 2(a) and (b), and 5 do not exist in the Harbor
policy, or if the presence is conceded, that section 1559 of the Civil Code and the assembled host
of statutory rules for construction of contracts have no applicability to the words Harbor chose to
use, yet there would be a right of equitable subrogation in favor of Pacific.


Pacific's policy (par. 11) provides expressly for such rights: “(a) The Company shall be subrogated
to all rights which the Insured may have against any person, co-partnership, corporation, estate,
or other entity (except those covered by this policy) to the extent of any payments made by the
Company under this policy, and the Insured shall execute all papers required to secure to the
Company such rights; ....” Pacific's policy further provides “as respect to insurance afforded by
this policy Pacific will defend in the insured's name and behalf any suit ... even if such suit is
groundless false or fraudulent. ...” (Italics added.)


Harbor's policy (Conditions, par. 5, supra) is not equally clear as to any general assumption duty
to defend. On the other hand the Harbor policy, at no level of expression, in language either precise
or ambiguous, expressly rejects the duty to investigate and defend a claim against its insured on
a covered risk.


Thus each policy when read separately clearly affords coverage in the stated amounts against
the common loss. But when we search for Harbor's duty to defend, the “maintenance of primary
insurance” clause of Harbor's policy forces an examination of its opponent. Thus the “circular
riddle” begins which can be resolved only by a judicial refusal to allow competing clauses between
insurers of the same loss to remove, by shift and avoidance draftsmenship to diminish or destroy
the insured's reasonable expectation not only of coverage of risk but also good faith investigation
and defense and settlement to the end that the insured not be faced with a judgment in excess of
coverages. 5  This artful avoidance *385  draftsmenship and logic, employed by insurers against
each other, if carried to an extreme and applied against the insured, leads to a conclusion that
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the latter, though protected by two policies, actually has none. Where the battle is sharply drawn
between two or more insurers, the insured may be left helpless on the sidelines. (See Graves v.
Traders and General Insurance Company (La.App. 1967) 200 So.2d 67, 77, affd. 252 La.709 [214
So.2d 116, 117-118]; Federal Ins. Co. v. Atlantic National Ins. Co. (1969) 25 N.Y.2d 71 [302
N.Y.S.2d 769, 771-772, 250 N.E.2d 193]; Indiana Insurance Co. v. American Underwriters, Inc.
(1973) 26 Ind. 401 [304 N.E.2d 783, 787].) The doctrine of equitable subrogation precludes such
an unconscionable result. ( Continental Cas. v. Zurich Ins. Co., supra, 57 Cal.2d 27, 37.)


5 Such escape clauses are generally disfavored in California cases. (Argonaut Ins. Co.
v. Transport Indem. Co. (1972) 6 Cal.3d 496, 508 [99 Cal.Rptr. 617, 492 P.2d 673].)
Thus California authorities disagree with the “convoluted logic” used in the Illinois court
(Employers Reinsurance Corp. v. Mission Equities Corp. (1977) 74 Cal.App.3d 826, 831,
fn. 2 [141 Cal.Rptr. 727].)


If the “subrogation” proviso (par. 11) of the Pacific policy does not preserve subrogation rights
by “contractual” (conventional subrogation) means against Harbor, then an equitable right of
subrogation accrues in favor of Pacific where it performs a duty on behalf of the insured owed
by Harbor. (Employers etc. Ins. Co. v. Pacific Indem. Co. (1959) 167 Cal.App.2d 369, 376 [334
P.2d 658]; Commercial Standard Ins. Co. v. American Emp. Ins. Co. (6th Cir. 1954) 209 F.2d 60,
64; United States Guarantee Co. v. Liberty Mut. Ins. Co. (1943) 244 Wis. 317 [12 N.W.2d 59, 61]
Rest., Restitution, § 162.)


Rights of subrogation may grow out of a contract but need not depend for their existence upon
the express grant of the contract as they are created by law to avoid injustice. “'As now applied
[the doctrine of equitable subrogation] is broad enough to include every instance in which one
person, not acting as a mere volunteer or intruder, pays a debt for which another is primarily liable,
and which in equity and good conscience should have been discharged by the latter.”' (Caito v.
United California Bank (1978) 20 Cal.3d 694, 704 [144 Cal.Rptr. 751, 576 P.2d 466]; Estate of
Kemmerrer (1953) 114 Cal.App.2d 810, 814 [251 P.2d 345, 35 A.L.R.2d 1393].)


The doctrine has been many times extended to multiple insurers of the same risk. As was stated
in Amer. Auto. Ins. Co. v. Seaboard Surety Co. (1957) 155 Cal.App.2d 192, 195-196 [318 P.2d
84]: “The reciprocal rights and duties of several insurers who have covered the same event do not
arise out of contract, for their agreements are not with each other. [Citations.] Their respective
obligations flow from equitable principles designed to accomplish ultimate justice in the bearing of
a specific burden. As these principles do not stem from agreement between *386  the insurers their
application is not controlled by the language of their contracts with the respective policy holders.”


The landmark case of Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d 27, applied
equitable subrogation principles to require a sharing pro rata of costs of defense where primary
coverage was provided by more than one insured. This court stated: “Under general principles of



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967136058&pubNum=735&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_735_77&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_77 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1967136058&pubNum=735&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_735_77&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_77 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968138822&pubNum=475&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968138822&pubNum=735&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_735_117&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_117 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1968138822&pubNum=735&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_735_117&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_735_117 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969127897&pubNum=578&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1969127897&pubNum=578&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1973115967&pubNum=578&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_578_787&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_578_787 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=57CALIF2D27&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_231_37&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_231_37 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=6CALIF3D496&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_508&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_508 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=6CALIF3D496&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_508&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_508 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1972122542&pubNum=661&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=74CAAPP3D826&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_831&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_831 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=226&cite=74CAAPP3D826&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_226_831&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_831 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977122225&pubNum=227&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=167CAAPP2D369&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_376&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_376 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959121001&pubNum=661&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1959121001&pubNum=661&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954117648&pubNum=350&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_350_64&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_64 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1954117648&pubNum=350&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_350_64&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_350_64 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1944105469&pubNum=595&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_595_61&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_595_61 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=0290373938&pubNum=0101585&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=TS&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=20CALIF3D694&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_704&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_704 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=20CALIF3D694&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_233_704&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_704 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1978108798&pubNum=661&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=114CAAPP2D810&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_814&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_814 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1953113893&pubNum=661&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=155CAAPP2D192&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&fi=co_pp_sp_225_195&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_195 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957120209&pubNum=661&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1957120209&pubNum=661&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=231&cite=57CALIF2D27&originatingDoc=I514d6371faae11d99439b076ef9ec4de&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Signal Companies, Inc. v. Harbor Ins. Co., 27 Cal.3d 359 (1980)
612 P.2d 889, 165 Cal.Rptr. 799, 19 A.L.R.4th 75


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 23


equitable subrogation, as well as pursuant to the rule of prime importance—that the policy is to be
liberally construed to provide coverage to the insured—it is our view that all obligated carriers who
have refused to defend should be required to share in costs of the insured's defense, whether such
costs were originally paid by the insured himself or by fewer than all of the carriers.” ( Id., at p. 37.)


Factually, Continental Cas. Co. involved coinsurers of the same loss—not excess versus the
primary insurer. Yet the principles announced are broad enough to cover any sharing of defense
costs where coverage of a loss is provided by more than one insurer. ( Id., at p. 36.)


This court reasoned: “Two opposing views appear in the cases where the insured, or an insurer who
has faithfully performed, has sought contribution from an insurer who refused to provide a defense.
On the one hand it has been held that 'where two companies insure the same risk and the policies
provide for furnishing the insured with a defense, neither company can require contribution from
the other for the expenses of the defense where one denies liability and refuses to defend. ...' [¶]
”On the other hand there are courts which, with little if any discussion of the point, appear to have
found no difficulty in ordering pro rata sharing of defense expenses where coverage is provided
by more than one insurer. [Citations.] We find no roadblocks to such a result and we think that the
considerations which lead to it are more persuasive than any reasons suggested to the contrary. In
this connection we note that any services contemplated by the agreement to defend are not personal
in the sense that the services of any specifically named individual would be personal. Rather, such
services necessarily contemplate the employment by the company of competent licensed attorneys
and other personnel who, from a practical standpoint, must be viewed as rendering services to the
company and for its benefit and the benefit of other obligated insurers, as well as for the benefit
of the insured.“ ( Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d 27, 36-37.) *387


The Continental Cas. Co. court expressly disapproved of the views announced in Pac. Indem.
Co. v. Cal. State Auto Assn. (1961) 190 Cal.App.2d 293 [12 Cal.Rptr. 20]; Columbia Southern
Chemical Corp. v. Manufacturers & Wholesalers Indem. Exch. (1961) 190 Cal.App.2d 194 [11
Cal.Rptr. 762]; and Financial Indem. Co. v. Colonial Ins. Co. (1955) 132 Cal.App.2d 207 [281
P.2d 883]. Each of these overruled cases expressly held that the other or underlying or excess or
secondary insurance carriers had no obligations absent a specific contract with the primary or first
insurer or with the insured to contribute to or pay for the defense provided by the primary or first
insurer assuming the defense.


Thus the general principle of equitable subrogation extends to recoupment, to a sharing of defense
costs between two or more insurers of the same risk despite the absence of any express contractual
obligation. This rule has been followed, applied to a variety of coinsurers of the same risk. (See
Northwestern Mutual Ins. Co. v. Farmers' Ins. Group (1978) 76 Cal.App.3d 1031, 1044-1045
[143 Cal.Rptr. 415] [excess v. primary]; Aetna Cas. & Surety Co. v. Certain Underwriters, supra,
56 Cal.App.2d 791 [primary v. excess]; American Surety Co. v. State Farm Mut. Auto. Ins. Co.
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(1966) 274 Minn. 81 [142 N.W.2d 304, 306] [primary v. excess]; State Farm Mut. Auto. Ins. Co. v.
Foundation R. Ins. Co. (N.M. 1967) 431 P.2d 737, 741 [excess v. primary]; 16 Couch on Insurance
(2d ed. 1966) § 62.53; 7C Appleman, Insurance Law and Practice, § 4691, pp. 271-278.)


The principles formulated in Continental Cas. Co., supra, and Gray v. Zurich, supra, were
faithfully applied in Aetna Cas. & Surety Co. v. Certain Underwriters, 56 Cal.App.3d 791,
where an action was brought by the primary insurer against the excess insurers seeking upon
equitable subrogation principles recovery of a pro rata share of costs incurred and to be incurred
in connection with a commonly insured loss—the Santa Barbara oil well blowout. The policy
language involved was that of the Harbor Insurance Company—again the excess carrier—almost
identical with that in issue here. The losses unquestionably exceeded the primary's limits. 6


6 The pretrial settlement of claims fact matrix was not present in Aetna; therefore paragraph
2(b) of Harbor's policy had no application. In this particular, Aetna is not in point.


The Court of Appeal found no express provision in Harbor's policy required the excess insurer to
defend the claims made under the policy, *388  yet held the obligation would be implied where
the monetary limits of the primary policy had been exhausted. 7  This particular conclusion by the
Aetna court is but another way of stating the rule that where the provision is unclear or uncertain,
and if the duty is reasonably to be expected by the insured, the obligation will be implied by law
and included as part of the agreement of the insurance. 8  ( Gray v. Zurich Insurance Co., supra,
65 Cal.2d 263; Comunale v. Traders & General Ins. Co. (1958) 50 Cal.2d 654 [328 P.2d 198, 68
A.L.R.3d 883].)


7 The Aetna court plowed new legal ground in California when before judgment it shifted
defense duties to the excess carrier. That issue is not here.


8 The Aetna decision has been sharply criticized in an article entitled Allocation of the Duties
of Defense Between Carriers Providing Coverage to the Same Insured in the April 1980
Ins. Counsel J. at pages 224, 251-260. The legal authority for the criticism is the holding in
Occidental F. & C. Co. v. Underwriters at Lloyd's, Lon., supra, 311 N.E.2d 330, discussed
above.


In Aetna, as here, the trial court concluded that the duty to defend only arose if Harbor's duty to
indemnify arose. A similar contention was answered by this court in Gray v. Zurich Insurance Co.,
supra, 65 Cal.2d 263, 271, where the identical argument was made by the primary carrier with
regard to its duty to defend the insured. In rejecting such an argument, this court stated: ” At the
threshold we note that the nature of the obligation to defend is itself necessarily uncertain. [Fn.
omitted.] Although insurers have often insisted that the duty arises only if the insurer is bound to
indemnify the insured, this very contention creates a dilemma. No one can determine whether the
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third party suit does or does not fall within the indemnification coverage of the policy until that suit
is resolved; in the instant case, the determination of whether the insured engaged in intentional,
negligent or even wrongful conduct depended upon the judgment in the Jones suit, and, indeed,
even after that judgment, no one could be positive whether it rested upon a finding of plaintiff's
negligent or his intentional conduct. The carrier's obligation to indemnify inevitably will not be
defined until the adjudication of the very action which it should have defended. Hence the policy
contains its own seeds of uncertainty; the insurer has held out a promise that by its very nature
is ambiguous.“ ( Id., at pp. 271-272.) Such circular argument, found unacceptable to this court in
Gray v. Zurich in defining the scope of the primary insurer's duty to defend an insured, should be
equally unacceptable in defining the scope of the excess insurer's duty to defend where the primary
coverage is exhausted by an agreed-to pretrial settlement.


The concept that a carrier should share pro rata in expenses of providing the defense even without
resort to any express contractual *389  provision is not new and has been followed without
question in a host of California decisions: Otter v. General Ins. Co. (1973) 34 Cal.App.3d 940, 954
[109 Cal.Rptr. 831]; Oil Base, Inc. v. Transport Indem. Co. (1956) 143 Cal.App.2d 453, 468-469
[299 P.2d 952]; Continental Cas. Co. v. Zurich Ins. Co., supra, 57 Cal.2d 27, 37; Hartford Acc. &
Indem. Co. v. Pacific Indem. Co. (1967) 249 Cal.App.2d 432, 437 [57 Cal.Rptr. 492]; Truck Ins.
Exchange v. Torres (1961) 193 Cal.App.2d 483, 489-490 [14 Cal.Rptr. 408]; Amer. Auto. Ins. Co.
v. Seaboard Surety Co. (1957) 155 Cal.App.2d 192, 196 [318 P.2d 84]; Pac. Indem. Co. v. Amer.
Mut. Ins. Co. (1972) 28 Cal.App.3d 983, 989 [105 Cal.Rptr. 295]; Spott Electrical Co. v. Industrial
Indemnity Co. (1973) 30 Cal.App.3d 797, 802 [106 Cal.Rptr. 710].)


These are the unquestioned rules: Where the final loss figure— whether by judgment or by
settlement—is within the primary coverage limits, no apportionment of costs is warranted. For
example, in Universal Underwriters Ins. Co. v. Aetna Ins. Co. (1967) 249 Cal.App.2d 144 [57
Cal.Rptr. 240], the Court of Appeal denied Aetna, the primary insurer, reimbursement for any
of its costs incurred in defending a personal injury action before its settlement; further, the court
obligated Aetna to pay the excess insurer for any of its defense costs, reasoning: ”[T]he Aetna
policy provided primary coverage and, since the limits on the Aetna policy were higher than the
amount of the loss, the excess coverage in the Universal policy did not come into effect. Since
Aetna provided primary coverage in an amount sufficient to cover the entire loss, it also was liable
to pay all costs of defense including attorney fees. [Citations.]“ ( Id., at p. 152; italics added.) (See
also National American Ins. Co. v. Insurance Co. of North America (1977) 74 Cal.App.3d 565,
576-577 [140 Cal.Rptr. 828], and cases cited therein for the same rule.)


But a contrary rule is indicated where the primary coverage is exhausted. In Travelers Ins. Co.
v. Norwich Union Fire Ins. Soc. (1963) 221 Cal.App.2d 150, 153-154 [34 Cal.Rptr. 406], the
Travelers policy provided that its coverage should be excess with respect to a nonowned car. The
court held: ”The primary liability to indemnify is that of Norwich.“ ( Id., at p. 153.) The court
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then stated: ”If judgment in fact exceeds the Norwich limits, that company would be entitled to
contribution from Travelers of defense costs in the same ratio that the two share in paying such
judgment [citation]. We could not determine, in this litigation, that the primary coverage will be
inadequate. In view of *390  the likelihood that no judgment will ensue in the Chlemens action,
practical considerations suggest that this hypothetical right of Norwich to contribution be reserved.
If, however, the only loss is to be the cost of defense, we are satisfied that it should fall upon the
primary coverage.“ ( Id., at pp. 153-154.) (To the same effect see also Hellman v. Great American
Ins. Co. (1977) 66 Cal.App.3d 298, 305 [136 Cal.Rptr. 24], and cases cited.)


In Am. Fid. Ins. Co. v. Emp. Mut. Cas. Co. (1979) 3 Kan.App.2d 245 [593 P.2d 14], after a scholarly
review of California judicial decisions treating with division of duty of defense and costs by
multiple insurers of the same risk, the court concluded (at p. 23): ”From the foregoing the following
principles may be derived: “1. Where the same risk is covered by both primary and secondary
insurance, the primary insurer has the primary duty to defend.


“2. Where the claim made is within the limits of the primary policy, and the primary insurer
undertakes the defense, the secondary insurer is not required to defend.


“3. Where the claim is over the limits of the primary policy and only one insurer undertakes the
defense, the primary insurer and the excess insurer will each be liable for a pro rata share of the
costs of defense in proportion to the amount of the claim each is required to pay.


“This result does not absolve any carrier from a duty to defend, but places the primary burden on
the carrier which has issued primary insurance. It also recognizes the equitable subrogation rights
of an insurer which has, by fulfilling its own duty to defend, also fulfilled an obligation owed by
another.” (To the same effect see Valentine v. Aetna Ins. Co. (9th Cir. 1977) 564 F.2d 292, 296,
again applying and interpreting Cal. law.)


Thus the claim made here was settled for an amount greater than the primary limits; therefore the
condition of exhaustion of the primary policy limits was fulfilled. “'Such condition is complied with
when the insured proves that claims aggregating the full amount of the specific policy have been
settled thereunder and full liability of the insurer discharged.”' (United States Fid. & Guaranty
Co. v. Safeco Ins. (Mo.App. 1977) 555 S.W.2d 848, 853; to the same effect see St. Paul Fire *391
& M. Ins. Co. v. Indemnity Ins. Co. of N.A. (1960) 32 N.J. 17 [158 A.2d 818, 826-827]; see also
7C Appleman, Insurance Law and Practice, § 4682, pp. 34, 36-37, § 4691, pp. 274-275.)


No roadblock, equitable, legal, logical or constructional precludes the application of equitable
subrogation principles to require proration of costs in this case in accord with the Conditions
paragraph 2(b) formula.
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V
In the landmark case of Gray v. Zurich Ins. Co., supra, 65 Cal.2d 263, this court adopted a far
reaching, enlightened consumer-oriented approach to interpretation of ambiguous language of
an insurance policy. “We test the meaning of the policy according to the insured's reasonable
expectation of coverage. ...” And the Gray court held (at p. 276) where the language of the policy
would reasonably lead the insured to expect a defense, the carrier would not be exonerated.


This “reasonable expectation” doctrine has been uniformly followed and approved by this court
in contexts of a variety of ex-contractually “implied” duties. (See Harris v. Glen Falls Ins. Co.
(1972) 6 Cal.3d 699, 701-702 [100 Cal.Rptr. 133, 493 P.2d 1]; Thompson v. Occidental Life Ins.
Co. (1973) 9 Cal.3d 904, 920-921 [109 Cal.Rptr. 473, 513 P.2d 353]; Gyler v. Mission Ins. Co.
(1973) 10 Cal.3d 216, 219-220 [110 Cal.Rptr. 139, 514 P.2d 1219]; State Farm Mut. Auto Ins.
Co. v. Jacober (1973) 10 Cal.3d 193, 201-203, 207-208 [110 Cal.Rptr. 1, 514 P.2d 953]; Egan v.
Mutual of Omaha Ins. Co. (1979) 24 Cal.3d 809, 818 [157 Cal.Rptr. 482, 598 P.2d 452]; Neal v.
Farmers Ins. Exchange (1978) 21 Cal.3d 910, 920 [148 Cal.Rptr. 389, 582 P.2d 980]; Murphy v.
Allstate Ins. Co., supra, 17 Cal.3d 937, 940-941.) Last but not least to recognize this principle is
Commercial Union Assurance Cos. v. Safeway Stores, Inc. (1980) 26 Cal.3d 912, 918, 919 [164
Cal.Rptr. 709, 610 P.2d 1038].


This healthful principle is but one aspect of the carrier's obligations imposed by law to act fairly
and in good faith in discharging its contractual responsibility to its insured. ( Neal v. Farmers Ins.
Exchange, supra, 21 Cal.3d 910, 920.)


This case cannot be viewed merely as a contest between two insurers each trying to absolve itself,
to shift or share the burden of defense investigation *392  and costs. It is a contest in which every
insured—when this court opts for a denial of an excess carrier's duty to share costs of defense
where excess coverage is invaded by settlement—will have its reasonable expectations as to an
adequate good faith defense diminished.


An insured's “reasonable” or “legitimate” “good faith” expectation is not to receive a pro forma,
anemic or “sweetheart” defense of his case. The insured is in economic peril when the excess
coverage is exhausted. The insured's reasonable expectation as to the defense tendered should
be measured against the implied covenant of good faith and fair dealing in every contract that
neither party will do anything which will injure the right of the other to receive the benefits of the
agreement. (Brown v. Superior Court (1949) 34 Cal.2d 559, 563-564 [212 P.2d 878]; Comunale v.
Traders & General Ins. Co., supra, 50 Cal.2d 654, 659.) An insured should reasonably expect that
the apportionment of costs of defense clauses of the excess contract should be construed, in the
absence of a policy provision to the contrary “as not to diminish the protection of the insured.” (16
Couch on Insurance (2d ed. 1966) § 62.55, p. 504, and cases cited.)
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The majority opinion diminishes that legitimate expectation when it places the primary insurer in
this untenable position. The duty to defend must necessarily encompass the providing of the same
good faith defense whether the primary limits are “likely” or “not likely” to be exceeded—at least
to judgment. If this duty is imposed without coupling it with equitable subrogation rights against
the excess carrier when the judgment or settlement exceeds primary coverage, then the primary
insurer is put to a Hobson's choice. Hard economic reality stares the primary insurer in the face in
that it is in a competitive industry; it is a profit-seeking corporation with duties to shareholders;
it is not an eleemosynary institution. As this court observed in Wint v. Fidelity & Casualty Co.
(1973) 9 Cal.3d 257, 263 [107 Cal.Rptr. 175, 507 P.2d 1383, 90 A.L.R.3d 1185]: “Fidelity [excess
insurer] argues that even if it was under a duty to defend McGregor, its failure to do so was of no
consequence, because Great American defended him, and he therefore was not prejudiced. Great
American's policy, however, had a $10,000 limit, and a defense by an insurer whose policy has a
limit far below the amount claimed cannot be equated to the defense of an insurer who stands to
lose 10 times as much as the insurer who defends.” The insured's reasonable expectations are that
the insurance company, *393  whether primary or excess, will provide the type of defense where
the insured and the insurer's interests, objectives are compatible, not contrajuxtaposed.


The claims here made exceeded the combined primary and excess coverages. Signal's defense
was a denial of any liability for the 1963 Baldwin Hills dam failure. While the primary and
excess insurer boldly proclaimed nonliability, yet Pacific spent nearly $100,000 in investigation
and defense costs to give substance to the stance taken. Whether upon trial a judgment would have
been obtained against Signal for more than the insurance coverage is any person's guess. But if the
claim is viewed not from hindsight, then the insured's reasonable expectations are to receive such
quality defense as to preclude a judgment exceeding the combined policy limits thereby exposing
the insured to personal liability. In short, the insured's reasonable expectation of a first class defense
is not just limited to the first $25,000 of loss incurred.


Secondly, the majority opinion has chosen sides in a skirmish that is but part of a larger and
longstanding “unfortunate and unnecessary conflict between certain primary insurers and excess
insurers.” (Lanzone, Resolving Conflicts Between Primary and Excess Insurers (1975) 635 Ins.
L.J. 733, 739.) The specific policy provision here in issue—Harbor's “Form U 604E CFS
(11-61)”—is reflective of the Jarndyce and Jarndyce specie of marathon negotiations between
certain excess and primary carriers over the duties of defense of commonly covered losses that has
been in process at least a generation and more. By each ell or cubit a carrier's (whether primary
or excess) duty to defend has been diminished in this economically motivated debate, so also has
the insured—a nonparticipant in these discussions—had its reasonable expectations of a full and
adequate defense reduced.


The majority opinion represents more than just a retreat from economically salubrious principles.
In following, sub silentio, the harsh inequitable holding of Occidental F. & Cas. Co. v.
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Underwriters at Lloyd's, Lon. supra, 311 N.E.2d 330, this court has turned back the clock, revived
cases and doctrines rejected long ago. This decision constitutes an abandonment of the great
principles enunciated in the California trilogy of insurance interpretation cases: Gray v. Zurich
Insurance Co., supra, 65 Cal.2d 263; Wildman v. Government Employees' Ins. Co. (1957) 48
Cal.2d 31 [307 P.2d 359]; Continental Cas. Co. v. Phoenix Constr. Co. (1956) 46 Cal.2d 423
[ *394  296 P.2d 801, 57 A.L.R.2d 914], and a taking of sides in an insurance policy draftsmenship
battle where inevitably, the ultimate loser is the nonrepresented insurance buying public.


I would reverse the trial court's judgment with direction to apportion costs in accord with the
formula expressed in paragraph 2(b) of Conditions of Harbor's policy.


Bird, C. J., concurred.
Appellants' petition for a rehearing was denied August 6, 1980. Tobriner, J., did not participate
therein. Bird, C. J., was of the opinion that the petition should be granted. *395


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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55 Cal.4th 186
Supreme Court of California


The STATE of California, Plaintiff, Cross–Defendant and Appellant,
v.


CONTINENTAL INSURANCE COMPANY, et al.,
Defendants, Cross–Complainants and Appellants;


Employers Insurance of Wausau, Defendant, Cross–Complainant and Respondent.


No. S170560
|


Aug. 9, 2012.
|


As Modified Sept. 19, 2012.


Synopsis
Background: State brought action against liability insurers to recover indemnity for liability to
United States for cleanup of hazardous waste site. The Superior Court, Riverside County, No.
239784, Sharon J. Waters, Stephen D. Cunnison, and Erik Michael Kaiser, JJ., ruled on several
coverage issues and entered judgment on jury verdict for state, but awarded $0. State appealed
and insurers cross-appealed. The Court of Appeal reversed and remanded. Insurers petitioned for
review. The Supreme Court granted review, superseding the opinion of the Court of Appeal.


Holdings: The Supreme Court, Chin, J., held that:


[1] each insurer covered, subject to policy limits, total amount of state's liability for continuous
property damage; and


[2] state was entitled to stack policy limits of all applicable policies, disapproving FMC Corp. v.
Plaisted & Companies, 61 Cal.App.4th 1132, 72 Cal.Rptr.2d 467.


Affirmed.


Opinion, 88 Cal.Rptr.3d 288, superseded.
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West Headnotes (9)


[1] Insurance Application of rules of contract construction
Insurance Questions of law or fact
In general, interpretation of an insurance policy is a question of law that is decided under
settled rules of contract interpretation.


50 Cases that cite this headnote


[2] Contracts Intention of Parties
Contracts Language of contract
The fundamental goal of contractual interpretation is to give effect to the mutual intention
of the parties, which is to be inferred, if possible, solely from the written provisions of the
contract. West's Ann.Cal.Civ.Code §§ 1636, 1639.


60 Cases that cite this headnote


[3] Contracts Application to Contracts in General
If contractual language is clear and explicit, it governs.


51 Cases that cite this headnote


[4] Insurance Ambiguity in general
An insurance policy provision will be considered ambiguous when it is capable of two or
more constructions, both of which are reasonable.


15 Cases that cite this headnote


[5] Insurance Ambiguity in general
A term in an insurance policy is not ambiguous merely because the policy does not define
it, because of disagreement concerning the meaning of a phrase, or because of the fact that
a word or phrase isolated from its context is susceptible of more than one meaning.


14 Cases that cite this headnote


[6] Contracts Existence of ambiguity
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Contracts Construction as a whole
Contracts Extrinsic circumstances
Language in a contract must be construed in the context of that instrument as a whole, and
in the circumstances of that case, and cannot be found to be ambiguous in the abstract.


21 Cases that cite this headnote


[7] Insurance Reasonable expectations
Insurance Ambiguity, Uncertainty or Conflict
Insurance Favoring coverage or indemnity;  disfavoring forfeiture
If an asserted ambiguity in an insurance policy is not eliminated by the language and
context of the policy, courts then invoke the principle that ambiguities are generally
construed against the party who caused the uncertainty to exist, i.e., the insurer, in order
to protect the insured's reasonable expectation of coverage.


18 Cases that cite this headnote


[8] Insurance Continuous acts and injuries;  trigger
Insurance Proration and Allocation
Each of the liability insurers that covered California's industrial waste disposal facility
during successive policy periods was liable up to its policy limits for the entirety of the
“long-tail” damage from toxic waste escapes from the facility, under policies providing
coverage for “all sums which the insured shall become obligated to pay for damages
because of injury to or destruction of property,” where progressive damage to property
at the facility occurred during numerous policy periods, and it was impossible to prove
precisely what property damage occurred during any specific policy period.


24 Cases that cite this headnote


[9] Insurance Limits of Liability
Insurance Other Insurance
In recovering from liability insurers for “long-tail” damage from toxic waste escapes from
industrial waste disposal facility during successive policy periods, the state was entitled
to “stack” the policy limits of all applicable policies, effectively to form one giant “uber-
policy” with a coverage limit equal to the sum of all purchased insurance policies, where
the policies did not contain antistacking language; disapproving FMC Corp. v. Plaisted &
Companies, 61 Cal.App.4th 1132, 72 Cal.Rptr.2d 467.
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Opinion


CHIN, J.


*191  **1002  This case considers complex questions of insurance policy coverage interpretation
in connection with a federal court-ordered cleanup of the state's Stringfellow Acid Pits waste site.
We initially address the “ ‘continuous injury’ trigger of coverage,” as that principle was explained
in Montrose Chemical Corp. v. Admiral Ins. Co. (1995) 10 Cal.4th 645, 655, 42 Cal.Rptr.2d 324,
913 P.2d 878 (Montrose ) and the “ all sums” rule adopted in Aerojet–General Corp. v. Transport
Indemnity Co. (1997) 17 Cal.4th 38, 55–57, 70 Cal.Rptr.2d 118, 948 P.2d 909 (Aerojet ), and
conclude that the principles announced in those cases apply to the insurers' indemnity obligations
in this case, so long as the insurers insured the State during the property damage itself.


Because we conclude that the continuous injury trigger and all sums rule apply to the duty to
indemnify here, we must also determine how best to allocate the indemnity duty among the insurers
responsible for covering the State of California's liability. As we explain, we conclude that the
Court of Appeal below correctly applied the “all-sums-with-stacking” allocation rule. We therefore
affirm the judgment of the Court of Appeal.


*192  FACTUAL AND PROCEDURAL BACKGROUND
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The State of California (State) seeks indemnity from several of its insurers in connection with
a federal court-ordered cleanup of the State's Stringfellow Acid Pits waste site. 1  The site was
an industrial waste disposal facility that the State designed and operated from 1956 to 1972.
Each insurer that is party to this appeal issued one or more excess commercial (also known as
comprehensive) general liability (CGL) insurance policies to the State between 1964 and 1976. 2


The State was uninsured before 1963, and after 1978.


1 Insurers are Continental Insurance Company, successor in interest to Harbor Insurance
Company; Continental Casualty Company, successor by merger to CNA Casualty Company
of California; Yosemite Insurance Company; Stonebridge Life Insurance Company,
successor of Beneficial Fire & Casualty Company (see post, fn. 3); Horace Mann Insurance
Company; and Employers Insurance of Wausau (Wausau).


2 Excess liability insurance is coverage “whereby, under the terms of the policy, liability
attaches only after a predetermined amount of primary insurance has been exhausted.” (2
Cal. Insurance Law & Practice (Matthew Bender 1986) The Insurance Contract, § 14.02[1],
p. 14–4.) Frequently there are several layers of secondary coverage, sometimes referred to
as “excess insurance.” (Ibid.; see Ins.Code, § 676.6, subd. (b).)


***4  In 1955, a state geologist determined that a Riverside County quarry was a suitable location
for the disposal of industrial waste. According to the geologist's report, the site was a canyon lined
on its bottom with impermeable rock. The geologist advised the State to build a concrete barrier
dam to close a 250-foot gap in the canyon's natural walls. He claimed that, once the dam was in
place, “the operation of the site for industrial wastes [would] not constitute a threat of pollution.”
The State subsequently developed the facility, which went into operation in 1956, and eventually
received more than 30 million gallons of industrial waste.


In reality, the site suffered from three major flaws that made it ill-suited to serve as an industrial
waste facility. First, the state geologist had failed to identify an underground aquifer located 70
feet below the **1003  canyon floor that facilitated the movement of groundwater into and out of
the site. Second, the rock underlying the canyon floor was fractured, so it allowed waste to leak
into the groundwater system and escape the facility. Third, the barrier dam proved ineffective. It
permitted contaminants to escape the facility during heavy rains in 1969 and again in 1978. The
severity of the latter event forced the State to conduct a “controlled discharge” of contaminants
into Pyrite Channel. The ensuing plume of waste extended for miles. The State closed the facility
in 1972 after discovering the groundwater contamination.


In 1998, a federal court found the State liable for, inter alia, negligence in investigating, choosing,
and designing the site, overseeing its construction, failing to correct conditions at it, and delaying
its remediation. The State was *193  held liable for all past and future cleanup costs. The State
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claims costs associated with the Stringfellow site remediation could reach $700 million. The
insurers stipulate that the State is liable for at least $50 million. The State filed an action against
several of its insurers in September 1993, seeking indemnification for its liability in the federal
action.


The pertinent language of all the policies at issue is essentially identical. Under the heading
“Insuring Agreement,” insurers agreed “[t]o pay on behalf of the Insured all sums which the
Insured shall become obligated to pay by reason of liability imposed by law ... for damages ...
because of injury to or destruction of property, including loss of use thereof.” Limits on liability
in the agreements were stated as a specified dollar amount of the “ultimate net loss [of] each
occurrence.” “Occurrence” was defined as meaning “an accident or a continuous or repeated
exposure to conditions which result in ... damage to property during the policy period....” In
addition, “ ‘ultimate net loss' [was] understood to mean the amount payable in settlement of the
liability of the Insured arising only from the hazards covered by this policy after making deductions
for all recoveries and for other valid and collectible insurances....”


The trial was conducted in multiple phases. At the conclusion of a June 1999 bench trial, the court
ruled that the policy limits under policies with multiple-year periods applied “per occurrence” and
not annually. Following this, in April 2002, the trial court held that the State's failure to remediate
and its delay in remediating the site was not a breach of any duty to mitigate ***5  the insurers'
damages. In September 2002, the State brought a second suit, asserting related claims against
additional insurers, including those which are parties to this appeal. This case was consolidated
with the first action, and defendant insurers in the second suit agreed to be bound by all prior
rulings in the original action. All parties stipulated that the property damage that the Stringfellow
site's selection, design, and construction caused took place continuously throughout the defendant
insurers' multiple consecutive policy periods from 1964 to 1976.


The trial court held that each insurer was liable for damages, subject to its particular policy limits
for the total amount of the loss. The court based this ruling on the “all sums” language in the
insuring agreements. (Ante, at p. 193.) It also held that the State could not recover the policy limits
in effect for every policy period, and could not “stack,” or combine, policy periods to recover more
than one policy's limits for covered occurrences. The court then concluded that the State had to
choose a single policy period for the entire liability coverage, and it could recover only up to the
total policy limits in effect during that policy period. The court based its ruling on the decision
in *194  FMC Corp. v. Plaisted & Companies (1998) 61 Cal.App.4th 1132, 72 Cal.Rptr.2d 467
(FMC ), which prevented an insured from stacking multiple consecutive policies in a case in which
the insured had caused toxic contamination “over a period of many years” (id. at p. 1142, 72
Cal.Rptr.2d 467).
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In May 2005, a jury in phase three of the trial rendered special verdicts finding the insurers had
breached their policies. By that time, the State had already entered into settlement agreements
totaling approximately $120 million with several other insurers. **1004  The trial court required
that these settlements reduce the insurers' liability as setoffs. Therefore, “[u]nder the trial court's
one-occurrence, no-annualization and no-stacking rulings, the most the State could recover [from
all insurers] was $48 million.” Because the State had already recovered $120 million, the court
entered judgment nominally in the State's favor, but in the amount of “$0.”


The State filed an appeal and, with the exception of Wausau, all of the insurers filed cross-appeals.
The Court of Appeal affirmed in part and reversed in part the trial court's ruling. The Court
of Appeal, like the trial court, rejected the insurers' contention that they could not be liable for
property damage occurring outside their respective policy periods. It held that once coverage was
triggered, all of the insurers had to indemnify the insured for the loss. However, the Court of
Appeal reversed the trial court's ruling that prohibited the State from stacking the total policy
limits in effect during all policy periods. In doing so, the Court of Appeal rejected the holding of
FMC, supra, 61 Cal.App.4th 1132, 72 Cal.Rptr.2d 467, characterizing that antistacking decision
as “flawed and unconvincing.”


Our grant of review followed the insurers' petitions for review.


DISCUSSION


A. Background


1. Standard of Review and Insurance Law Principles


[1]  [2]  [3]  In general, interpretation of an insurance policy is a question of law that is decided
under settled rules of contract interpretation. (E.M.M.I. Inc. v. Zurich American Ins. Co. (2004) 32
Cal.4th 465, 470, 9 Cal.Rptr.3d 701, 84 P.3d 385; Waller v. Truck Ins. Exchange, Inc. (1995) 11
Cal.4th 1, 18, 44 Cal.Rptr.2d 370, 900 P.2d 619.) “ ‘While insurance contracts have special features,
they are still contracts to ***6  which the ordinary rules of contractual interpretation apply.’ (Bank
of the West v. Superior Court (1992) 2 Cal.4th 1254, 1264 [10 Cal.Rptr.2d 538, 833 P.2d 545];
see AIU [Ins. Co. v. Superior Court (1990) ] 51 Cal.3d [807,] at pp. 821–822 [274 Cal.Rptr. 820,
799 P.2d 1253].)” *195  (Foster–Gardner, Inc. v. National Union Fire Ins. Co. (1998) 18 Cal.4th
857, 868, 77 Cal.Rptr.2d 107, 959 P.2d 265.) “The fundamental goal of contractual interpretation
is to give effect to the mutual intention of the parties.” (Bank of the West v. Superior Court, supra,
2 Cal.4th at p. 1264, 10 Cal.Rptr.2d 538, 833 P.2d 545; Civ.Code, § 1636.) “Such intent is to be
inferred, if possible, solely from the written provisions of the contract.” (AIU, supra, 51 Cal.3d
at p. 822, 274 Cal.Rptr. 820, 799 P.2d 1253; see Civ.Code, § 1639.) “If contractual language is
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clear and explicit, it governs.” (Bank of the West v. Superior Court, supra, 2 Cal.4th at p. 1264, 10
Cal.Rptr.2d 538, 833 P.2d 545.) “ ‘The “clear and explicit” meaning of these provisions, interpreted
in their “ordinary and popular sense,” unless “used by the parties in a technical sense or a special
meaning is given to them by usage” ( [Civ.Code,] § 1644), controls judicial interpretation. (Id., §
1638.)’ [Citations.]” (Waller v. Truck Ins. Exchange, Inc., supra, 11 Cal.4th at p. 18, 44 Cal.Rptr.2d
370, 900 P.2d 619.)


[4]  [5]  [6]  [7]  “A policy provision will be considered ambiguous when it is capable of two
or more constructions, both of which are reasonable.” (Waller v. Truck Ins. Exchange, Inc., supra,
11 Cal.4th at p. 18, 44 Cal.Rptr.2d 370, 900 P.2d 619, citing Bay Cities Paving & Grading, Inc. v.
Lawyers' Mutual Ins. Co. (1993) 5 Cal.4th 854, 867, 21 Cal.Rptr.2d 691, 855 P.2d 1263.) A term
is not ambiguous merely because the policies do not define it. (Bay Cities Paving, supra, 5 Cal.4th
at p. 866, 21 Cal.Rptr.2d 691, 855 P.2d 1263; Bank of the West v. Superior Court, supra, 2 Cal.4th
at pp. 1264–1265, 10 Cal.Rptr.2d 538, 833 P.2d 545; Castro v. Fireman's Fund American Life
Ins. Co. (1988) 206 Cal.App.3d 1114, 1120, 253 Cal.Rptr. 833.) Nor is it ambiguous because of
“[d]isagreement concerning the meaning of a phrase,” or “ ‘the fact that a word or phrase isolated
from its context is susceptible of more than one meaning.’ ” (Castro v. Fireman's Fund American
Life Ins. Co., supra, 206 Cal.App.3d at p. 1120, 253 Cal.Rptr. 833.) “ ‘[L]anguage in a contract
must be construed in the context of that instrument as a whole, and in the circumstances of that
case, and cannot be found to be ambiguous in the **1005  abstract.’ ” (Bank of the West v. Superior
Court, supra, 2 Cal.4th at p. 1265, 10 Cal.Rptr.2d 538, 833 P.2d 545, italics omitted, quoting
Producers Dairy Delivery Co. v. Sentry Ins. Co. (1986) 41 Cal.3d 903, 916, fn. 7, 226 Cal.Rptr.
558, 718 P.2d 920.) “If an asserted ambiguity is not eliminated by the language and context of the
policy, courts then invoke the principle that ambiguities are generally construed against the party
who caused the uncertainty to exist (i.e., the insurer) in order to protect the insured's reasonable
expectation of coverage.” (La Jolla Beach & Tennis Club, Inc. v. Industrial Indemnity Co. (1994)
9 Cal.4th 27, 37, 36 Cal.Rptr.2d 100, 884 P.2d 1048.) We now apply these principles to the present
case.


2. “Long-tail” Claims


Disputes like the one here frequently occur in the context of environmental damage and toxic
exposure litigation. The kind of property damage associated with the Stringfellow site, often
termed a “long-tail” injury, is characterized as a series of indivisible injuries attributable to
continuing *196  events without a single unambiguous “cause.” Long-tail injuries produce
progressive damage that takes place slowly over years or even decades. Traditional ***7  CGL
insurance policies, including those drafted before such environmental suits were common, are
typically silent as to this type of injury. (Hickman & DeYoung, Allocation of Environmental
Cleanup Liability Between Successive Insurers (1990) 17 N. Ky. L.Rev. 291, 292 (Hickman &
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DeYoung).) Because of this circumstance, many insurers are unwilling to indemnify insureds for
long-tail claims. Their refusal to indemnify often causes insureds to sue for coverage. As the
present case highlights, these suits tend to be complex. Typically they involve dozens of litigants
and even larger numbers of insurance policies covering multiple time periods that stretch back
over many years.


It is often “virtually impossible” for an insured to prove what specific damage occurred during
each of the multiple consecutive policy periods in a progressive property damage case. (Hickman
& DeYoung, supra, at p. 292.) If such evidence were required, an insured who had procured
insurance coverage for each year during which a long-tail injury occurred likely would be unable to
recover. “While CGL policies [such as the ones at issue here] limit coverage to their policy period,
the policies ... require only that some damage occur during the policy period.... Unfortunately,
CGL policies leave unanswered the crucial question for long-tail injuries: when does a continuous
condition become an ‘occurrence’ for the purposes of [triggering] insurance coverage?” (Bratspies,
Splitting the Baby: Apportioning Environmental Liability Among Triggered Insurance Policies
(1999) 1999 B.Y.U. L.Rev. 1215, 1228–1229, fn. omitted (Bratspies).)


B. Montrose and Aerojet
While the term “trigger of coverage” does not appear in the language of the CGL insurance
policies here, it is a term of “convenience used to describe that which, under the specific terms
of an insurance policy, must happen in the policy period in order for the potential of coverage
to arise. The issue is largely one of timing—what must take place within the policy's effective
dates for the potential of coverage to be ‘triggered’?” (Montrose, supra, 10 Cal.4th at p. 655,
fn. 2, 42 Cal.Rptr.2d 324, 913 P.2d 878.) In Montrose, we held that in the context of a third
party liability policy “property damage that is continuous or progressively deteriorating throughout
several policy periods is potentially covered by all policies in effect during those periods.” (Id. at p.
655, 42 Cal.Rptr.2d 324, 913 P.2d 878.) In that case, the dispute centered on a series of successive
liability policies that seven insurers issued covering a 26-year period. (Id. at p. 656, 42 Cal.Rptr.2d
324, 913 P.2d 878.) At issue was whether an insurer whose policy covered only the last four years
of this period had a duty to defend suits alleging continuous and progressive property damage
and bodily injury that resulted from hazardous chemicals that the insured manufactured beginning
before, but continuing during, the insurer's policy period. *197  This court held that “ ‘[p]roperty
damage’ ” was “ ‘physical injury to or destruction of tangible property which occurs during the
policy period ....’ ” (Id. at p. 668, 42 Cal.Rptr.2d 324, 913 P.2d 878.) The **1006  policy defined
“ ‘occurrence’ ” as “ ‘an accident, including continuous or repeated exposure to conditions, which
results in ... property damage....’ ” (Id. at p. 669, 42 Cal.Rptr.2d 324, 913 P.2d 878; see id. at
pp. 671–673, 42 Cal.Rptr.2d 324, 913 P.2d 878.) Under the insurance policy language at issue in
Montrose, we determined that a continuous condition becomes an occurrence for the purposes of
triggering insurance coverage when “ ‘property damage’ ” results from a causative event consisting
of “the accident or ‘continuous and repeated exposure to conditions.’ ” ***8  (Id. at p. 669, 42
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Cal.Rptr.2d 324, 913 P.2d 878.) The limitation on potential indemnity was that the damage must
“ ‘occur’ during the policy period, and ‘... result[ ]’ from the accident or ‘continuous and repeated
exposure to conditions.’ ” (Ibid.)


In 1997, this court again was asked to interpret the all sums insurance policy language in
determining an insurer's defense duties under a similar CGL policy. We noted that “the ‘settled
rule’ of the case law” is that “ ‘an insurer on the risk when continuous or progressively deteriorating
[property] damage or [bodily] injury first manifests itself remains obligated to indemnify the
insured for the entirety of the ensuing damage or injury.’ ” (Aerojet, supra, 17 Cal.4th at p. 57,
fn. 10, 70 Cal.Rptr.2d 118, 948 P.2d 909, italics added by the Aerojet court.) Although Aerojet,
like Montrose, principally involved the duty to defend, the issue the court addressed included the
question whether the insurers could require the insured to pay any part of the defense costs. (Id. at
pp. 55–56, 70 Cal.Rptr.2d 118, 948 P.2d 909.) Aerojet reasoned that the insurers would be liable
to indemnify the insured against all claims that resulted from some triggering harm during the
respective policy periods, even if the claims arose after the policy period expired. (Id. at p. 71,
70 Cal.Rptr.2d 118, 948 P.2d 909.) Therefore, the insurers were responsible for defending the
insured for all claims that involved the triggering damage. (Ibid.) Aerojet understood Montrose as
extending insurers' indemnity obligations beyond the expiration of the policy period where there
has been a continuous loss. In other words, under Aerojet, as long as the policyholder is insured at
some point during the continuing damage period, the insurers' indemnity obligations persist until
the loss is complete, or terminates. (Ibid.) 3  As the present Court of Appeal observed, Aerojet's “all
sums” approach to the duty to indemnify was essential to its holding regarding the duty to defend.


3 The concurring and dissenting opinion in Aerojet (Aerojet, supra, 17 Cal.4th at pp. 88–92,
70 Cal.Rptr.2d 118, 948 P.2d 909 (conc. & dis. opn. of Chin, J.)) related to the allocation of
defense costs to one insurer's limited cashflow and self-insurance policy at issue in that case,
and is not relevant to the present facts or decision.


[8]  Similar reasoning applies to the indemnity question presented here. Neither the State nor the
insurers dispute that progressive damage to property at the Stringfellow site “occurred” during
numerous policy periods. In addition, the insurers concede that in cases such as this it is impossible
to prove precisely *198  what property damage occurred during any specific policy period. The
fact that all policies were covering the risk at some point during the property loss is enough to
trigger the insurers' indemnity obligation.


The insurers rely on footnote 19 in Montrose, supra, 10 Cal.4th at page 681, 42 Cal.Rptr.2d 324,
913 P.2d 878, which generally noted that the court could not endorse a holding that insurers are
“jointly and severally liable for the full amount” of a long-tail loss. (Italics omitted.) Aerojet
explained the Montrose footnote. “In Montrose, we also made plain that ‘successive’ insurers ‘on
the risk when continuous or progressively deteriorating [property] damage or [bodily] injury first
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manifests itself’ are separately and independently ‘obligated to indemnify the insured’: ‘[W]here
successive ... policies have been purchased, bodily injury and property damage that is continuing
or progressively deteriorating throughout more than one policy period is potentially covered by
all policies in effect during those periods.’ [Citation.] The successive insurers are not ‘jointly and
severally liable.’ [Citation.]” ***9  (Aerojet, supra, 17 Cal.4th at p. 57, fn. 10, 70 Cal.Rptr.2d 118,
948 P.2d 909, italics added, quoting **1007  Montrose, supra, 10 Cal.4th at pp. 686–687, 681, fn.
19, 42 Cal.Rptr.2d 324, 913 P.2d 878.) Rather, as the Court of Appeal observed, each insurer is
severally liable on its own policy up to its policy limits.


The insurers advocate that we adopt an alternative allocation scheme—a pro rata rule for indemnity
allocation. Pro rata (or apportionment) allocation “assigns a dual purpose to the phrase ‘during the
policy period’ in the CGL policy's definition of ‘occurrence.’ The phrase serves both as a trigger
of coverage and as a limitation on the promised ‘all sums' coverage [language in the ‘Insuring
Agreement’].” (Bratspies, supra, 1999 B.Y.U. L.Rev. at p. 1234, fn. omitted.) Courts apportioning
coverage on a pro rata basis require the allocation of loss to a particular policy to be “proportionate
to the damage suffered during that policy's term.” (Interim 23, Appleman on Insurance 2d (Holmes
ed. 2003) § 145.4[A][2][b], p. 25 & fn. 109 [citing cases].) “This approach emphasizes that part of a
long-tail injury will occur outside any particular policy period. Rather than requiring any one policy
to cover the entire long-tail loss, [pro rata] allocation instead attempts to produce equity across
time.” (Bratspies, supra, 1999 B.Y.U. L.Rev. at p. 1232.) Of states addressing similar questions
concerning indemnification for long-tail injuries involving multiple consecutive CGL policies,
several have adopted some variation of the pro rata allocation approach. 4


4 See, e.g., Owens–Illinois, Inc. v. United Ins. Co. (1994) 138 N.J. 437, 650 A.2d 974 (adopting
pro rata approach to continuous loss); see also Public Serv. Co. of Colo. v. Wallis & Cos.
(Colo.1999) 986 P.2d 924, 935; Security Ins. Co. v. Lumbermens Mut. Cas. Co. (2003) 264
Conn. 688, 826 A.2d 107; Atchison, Topeka & Santa Fe Ry. v. Stonewall Ins. Co. (2003) 275
Kan. 698, 71 P.3d 1097; Aetna Cas. & Sur. Co. v. Commonwealth (Ky.2005) 179 S.W.3d
830, 842; Southern Silica of Louisiana, Inc. v. Louisiana Insurance Guaranty Association
(La.2008) 979 So.2d 460; Boston Gas Co. v. Century Indem. Co. (2009) 454 Mass. 337,
910 N.E.2d 290; Domtar, Inc. v. Niagara Fire Ins. Co. (Minn.1997) 563 N.W.2d 724, 732;
EnergyNorth Natural Gas, Inc. v. Certain Underwriters at Lloyd's (2007) 156 N.H. 333, 934
A.2d 517; Consolidated Edison Co. of N.Y. v. Allstate Ins. Co. (2002) 98 N.Y.2d 208, 746
N.Y.S.2d 622, 774 N.E.2d 687; Sharon Steel Corp. v. Aetna Cas. & Sur. Co. (Utah 1997) 931
P.2d 127, 140–142; Towns v. Northern Sec. Ins. Co. (2008) 184 Vt. 322, 964 A.2d 1150, 1167.


*199  Under the most basic scheme of pro rata allocation, an equal share of the amount of damage
is assigned to each year over which a long-tail injury occurred. The amount owed under any one
policy is calculated by dividing the number of years an insurer was “on the risk” by the total number
of years that the progressive damage took place. The resulting fraction is the portion of the liability
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owed by that particular insurer. Some states, most notably New Jersey, utilize more complicated
systems of pro rata allocation allowing for the “weighing” of each insurer's liability to compensate
for an insured's increased perception of risk over time. (See Owens-Illinois, Inc. v. United Ins. Co.,
supra, 650 A.2d 974.) Significantly, all pro rata allocation methods assign liability to the insureds
for those years of the continuous injury that the insureds chose not to purchase insurance. Although
some states have concluded, as the insurers urge in this case, that pro rata coverage would be more
fair and equitable when compared to all sums allocation, we are constrained by the language of
the applicable policies here (as noted ante, at p. 193), which supports adoption of the all sums
coverage principles, as it does not differ in any meaningful way from the Montrose and Aerojet
policies. ***10  (Aerojet, supra, 17 Cal.4th at p. 49, 70 Cal.Rptr.2d 118, 948 P.2d 909.) Under the
CGL policies here, the plain “all sums” language of the agreement compels the insurers to pay “all
sums which the Insured shall become obligated to pay ... for damages ... because of injury to or
destruction of property....” (Ante, at p. 4, 281 P.3d at p. 1003.) As the State observes, “[t]his grant
of coverage does not limit the policies' promise to pay ‘all sums' of the policyholder's liability
solely to sums or damage ‘during the policy period.’ ”


The insurers contend that it would be “objectively unreasonable” to hold them liable for losses
that occurred before or after their respective policy periods. But as the State correctly points
out, the “during the policy period” language that the insurers rely on to limit coverage, does not
appear in the “Insuring Agreement” section of the policy and therefore is neither “logically [n]or
grammatically **1008  related to the ‘all sums' language in the insuring agreement.” The insurers'
claim that their indemnity responsibility is limited to damage occurring “during the policy period”
would unduly restrict their agreement to pay “all sums” the insured is obligated to pay for damages
due to “injury to or destruction of property.” The CGL policy language does not contemplate
such a limited result once there is a property damage *200  occurrence that triggers the insurers'
indemnity responsibilities for the entirety of the loss, and a growing number of states have similarly
adopted this interpretation of the all sums language. 5


5 See, e.g., Hercules, Inc. v. AIU Ins. Co. (Del.2001) 784 A.2d 481, 494; Allstate Ins. Co.
v. Dana Corp. (Ind.2001) 759 N.E.2d 1049, 1058; Goodyear Tire & Rubber Co. v. Aetna
Cas. & Sur. Co. (2002) 95 Ohio St.3d 512, 769 N.E.2d 835; J.H. France Refractories Co.
v. Allstate Ins. Co. (1993) 534 Pa. 29, 626 A.2d 502; American Nat'l Fire Ins. Co. v. B & L
Trucking & Constr. Co. (1998) 134 Wash.2d 413, 951 P.2d 250; Plastics Engineering Co. v.
Liberty Mut. Ins. Co. (2009) 315 Wis.2d 556, 759 N.W.2d 613, 616.


We therefore conclude that the policies at issue obligate the insurers to pay all sums for property
damage attributable to the Stringfellow site, up to their policy limits, if applicable, as long as some
of the continuous property damage occurred while each policy was “on the loss.” The coverage
extends to the entirety of the ensuing damage or injury (Montrose, supra, 10 Cal.4th at p. 686,
42 Cal.Rptr.2d 324, 913 P.2d 878), and best reflects the insurers' indemnity obligations under the
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respective policies, the insured's expectations, and the true character of the damages that flow from
a long-tail injury.


C. Stacking Considerations
[9]  As we have explained, the all sums indemnity coverage that the Court of Appeal below
adopted under Montrose and Aerojet envisions that each successive insurer is potentially liable for
the entire loss up to its policy limits. When the entire loss is within the limits of one policy, the
insured can recover from that insurer, which may then seek contribution from the other insurers
on the risk during the same loss. Recognizing, however, that this method stops short of satisfying
the coverage responsibilities of the policies covering a continuous long-tail loss, and potentially
leaves the insured vastly uncovered for a significant portion of the loss, the present Court of
Appeal allowed the insured to stack the consecutive policies and recover up to the policy limits
of the multiple plans. “Stacking” generally refers to the stacking of policy limits across multiple
policy periods that were on a particular risk. In other words, “Stacking policy limits means that
when more than one policy is triggered by an occurrence, ***11  each policy can be called upon
to respond to the claim up to the full limits of the policy.” (Colon, Pay It Forward: Allocating
Defense and Indemnity Costs in Environmental Liability Cases in Cal. (Feb. 2002) 24 Ins. Litig.
Rep. 43, 53.) “When the policy limits of a given insurer are exhausted, [the insured] is entitled to
seek indemnification from any of the remaining insurers [that were] on the risk....” (J.H. France
Refractories Co. v. Allstate Ins. Co., supra, 626 A.2d at p. 509 [adopting all sums allocation and
serial stacking of policies in Pa. for continuous bodily injuries caused by asbestos manufacturer];
see Koppers Co. v. Aetna Cas. & Sur. Co. (3d Cir.1996) 98 F.3d 1440 [adopting all *201  sums
and stacking for environmental cleanup liability].) The all-sums-with-stacking indemnity principle
properly incorporates the Montrose continuous injury trigger of coverage rule and the Aerojet all
sums rule, and “effectively stacks the insurance coverage from different policy periods to form
one giant ‘uber-policy’ with a coverage limit equal to the sum of all purchased insurance policies.
Instead of treating a long-tail injury as though it occurred in one policy period, this approach treats
all the triggered insurance as though it were purchased in one policy period. The [insured] has
access to far more insurance than it would ever be entitled to within any one period.” (Bratspies,
supra, 1999 B.Y.U. L.Rev. at p. 1245.) The all-sums-with-stacking rule means that the insured
has immediate access to the insurance it purchased. It does not put the insured in the position
of receiving less coverage than it bought. It also acknowledges the uniquely progressive nature
of long-tail injuries that **1009  cause progressive damage throughout multiple policy periods.
(Ibid.)


In adopting the all-sums-with-stacking rule, the Court of Appeal rejected the FMC court's
antistacking ruling because it “disregarded the policy language entirely.” The Court of Appeal
noted that, as in this case, the policies in FMC did not include antistacking provisions, so the
FMC court resorted to “judicial intervention” in order to avoid stacking. As the Court of Appeal
recognized, absent antistacking provisions, statutes that forbid stacking, or judicial intervention,
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“standard policy language permits stacking.” We agree with the Court of Appeal, and find that
the policies at issue here, which do not contain antistacking language, allow for its application.
In so holding, we disapprove FMC Corp. v. Plaisted & Companies, supra, 61 Cal.App.4th 1132,
72 Cal.Rptr.2d 467. 6


6 There is precedent in the Court of Appeal for adopting the stacking rule, although the insurers
correctly point out that stacking was allowed in the presence of a stipulation only. (See
Stonewall Ins. Co. v. City of Palos Verdes Estates (1996) 46 Cal.App.4th 1810, 1853, 54
Cal.Rptr.2d 176 [adopting “horizontal” approach to excess liability coverage, meaning that
if limits of liability of each primary insurance policy adequately cover the occurrences, there
is no excess coverage expectation].) This case is the first in our court to consider the stacking
of excess policies in the continuous property loss scenario.


An all-sums-with-stacking rule has numerous advantages. It resolves the question of insurance
coverage as equitably as possible, given the immeasurable aspects of a long-tail injury. It also
comports with the parties' reasonable expectations, in that the insurer reasonably expects to pay
for property damage occurring during a long-tail loss it covered, but only up to its policy limits,
while the insured reasonably expects indemnification for the time periods in which it purchased
insurance coverage. All-sums-with-stacking coverage allocation ascertains each insurer's liability
with a comparatively uncomplicated calculation that looks at the long-tail injury as a whole rather
than artificially breaking it into distinct periods of injury. As the ***12  *202  Court of Appeal
recognized, if an occurrence is continuous across two or more policy periods, the insured has
paid two or more premiums and can recover up to the combined total of the policy limits. There
is nothing unfair or unexpected in allowing stacking in a continuous long-tail loss. The most
significant caveat to all-sums-with-stacking indemnity allocation is that it contemplates that an
insurer may avoid stacking by specifically including an “antistacking” provision in its policy.
Of course, in the future, contracting parties can write into their policies whatever language they
agree upon, including limitations on indemnity, equitable pro rata coverage allocation rules, and
prohibitions on stacking.


CONCLUSION


In the present case, consistent with this court's precedent, principles of equity, and sound insurance
policy interpretation considerations, we conclude that the all sums approach to insurance indemnity
allocation applies to the State's liability for successive or long-tail property damage. In addition,
we conclude that allocation of the cost of indemnification under these circumstances should be
determined with stacking. Consequently, we affirm the Court of Appeal's judgment.
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WE CONCUR: CANTIL–SAKAUYE, C.J., KENNARD, BAXTER, WERDEGAR,
CORRIGAN, and LIU, JJ.


All Citations


55 Cal.4th 186, 281 P.3d 1000, 145 Cal.Rptr.3d 1, 12 Cal. Daily Op. Serv. 9101, 2012 Daily Journal
D.A.R. 11,033
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385 Wis.2d 213
Supreme Court of Wisconsin.


STEADFAST INSURANCE COMPANY, Plaintiff-Respondent,
v.


GREENWICH INSURANCE COMPANY, Defendant-Appellant-Petitioner.


No. 2016AP1631
|


Oral Argument: October 29, 2018
|


Opinion Filed: January 25, 2019


Synopsis
Background: Liability insurer for municipal sewer system operator brought equitable subrogation
action against prior operator's insurer to recover cost to defend sewerage district in lawsuits arising
out of rain event during subsequent operator's contract with district. The Circuit Court, Milwaukee
County, No. 2013cv1685, Glenn H. Yamahiro, J., entered summary judgment in favor of plaintiff.
Defendant appealed. The Court of Appeals, Dugan, J., 380 Wis.2d 184, 908 N.W.2d 502, affirmed.
Review was granted.


Holdings: The Supreme Court, Patience Drake Roggensack, C.J., held that:


[1] each insurer's coverage for district, as additional insured, was primary;


[2] prior operator's insurer breached duty to defend district;


[3] defending insurer's claim was for breach of express contractual subrogation right and was
governed by six-year statute of limitations;


[4] as a matter of first impression, pro-rata allocation of defense costs based on policy limits of
$30 million and $20 million was required; and


[5] as a matter of first impression, defending insurer was entitled to recover attorney fees.


Affirmed in part and reversed in part.
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Ann Walsh Bradley, J., concurred in part, dissented in part, and filed opinion joined by Rebecca
Frank Dallet, J.


Rebecca Grassl Bradley, J., concurred in part, dissented in part, and filed opinion


Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (29)


[1] Appeal and Error Review using standard applied below
Appeal and Error Free, independent, or de novo review
Supreme Court reviews summary judgment decisions independently, applying the same
methodology as the circuit court and the court of appeals, while benefiting from their
discussions.


[2] Appeal and Error Insurers and insurance
Appeal and Error Free, independent, or de novo review
Supreme Court reviews insurance contract clauses independently of decisions of the circuit
court and court of appeals, while again benefiting from their discussions.


[3] Appeal and Error Authorization, eligibility, and entitlement in general;  prevailing
party
Whether a party is entitled to attorney fees based on contractual subrogation is a question
of law for Supreme Court's independent review.


[4] Appeal and Error Time for proceedings;  limitations and laches
Determining which statute of limitations applies to contract issues involves a question of
law that Supreme Court decides independently.


1 Cases that cite this headnote


[5] Appeal and Error Contract cases in general
Proper measure of damages for liability insurer's breach of a contractual duty to defend is
a question of law that Supreme Court reviews independently.
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[6] Contracts Intention of Parties
Court's general task in contract interpretation is to determine and carry out the parties'
intentions.


1 Cases that cite this headnote


[7] Contracts Presumptions and burden of proof
Parties' intentions are presumed to be expressed in the language of the contract.


1 Cases that cite this headnote


[8] Contracts Language of contract
Where the language of a contract is unambiguous and the parties' intentions can be
ascertained from the face of the contract, courts give effect to the words they employed.


1 Cases that cite this headnote


[9] Insurance Reasonable persons
If insurance policy terms are ambiguous, courts construe the policy from the perspective
of a reasonable insured.


[10] Insurance Other Insurance
“Other insurance” clauses do not apply unless two policies are concurrent.


1 Cases that cite this headnote


[11] Insurance Proration or allocation
If “other insurance” clauses cannot be used to establish a primary and an excess insurer,
then neither insurer is given priority over the other and each contributes toward the loss
pro rata.


[12] Insurance Other Insurance
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Two insurance policies cannot be concurrent and subject to “other insurance” provisions
unless they insured the same risk, and the same interest, for the benefit of the same person,
during the same period.


1 Cases that cite this headnote


[13] Insurance Primary and excess insurance
Contractor's pollution liability policies that covered different operators of metropolitan
sewer system and sewerage district, as additional insured, during successive periods were
primary with regard to each operator's respective insurance and provided successive
primary coverage for district, and, thus, “other insurance” clauses did not apply to claims
for sewer backups as result of heavy rains.


1 Cases that cite this headnote


[14] Insurance In general;  standard
Liability insurer's duty to defend is broader than the duty to indemnify.


1 Cases that cite this headnote


[15] Insurance Several Grounds or Causes of Action
When a liability insurance policy provides potential coverage for one claim alleged in a
lawsuit, the insurer must defend the entire suit, even when the claims are groundless.


1 Cases that cite this headnote


[16] Insurance Insurer's options in general
Insurance Effect of Breach
Liability insurer may choose to reject insured's tender of defense based on its determination
that the claim is not covered under the policy, but does so at its own risk.


[17] Insurance Amounts Recoverable from Insurer
If liability insurer is wrong about its potential coverage obligation when it rejects tender
of defense, it is guilty of a breach of contract which renders it liable to the insured for all
damages that naturally flow from the breach.
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[18] Insurance Primary and excess insurance
Insurance Fulfillment of Duty and Conduct of Defense
Insurance Amounts Recoverable from Insurer
Contractor's pollution liability insurer for sewer system operator breached duty to defend
metropolitan sewerage district, as additional insured, by relying on erroneous unilateral
determination that its coverage was excess to coverage under another operator's policy
in effect at time of sewer backups, and insurer was thus responsible for all damages that
naturally flowed from the breach; insurer did not seek judicial determination of coverage
obligations or pay any amount toward district's defense costs.


[19] Insurance Time to sue and limitations
Liability insurer's claim to recover defense costs from another insurer for breaching duty
defend sewerage district, as additional insured, against claims for sewer backup was claim
for breach of express contractual subrogation right, rather than contribution, and, therefore,
was governed by six-year statute of limitations for breach of contract; policy subrogated
insurer to insured's rights of recovery against any person or organization. Wis. Stat. Ann.
§ 893.43(1).


1 Cases that cite this headnote


[20] Subrogation Nature and theory of right
Subrogation Mode and effect of subrogation in general
“Subrogation” is the substitution of one party for another whose debt the party pays,
entitling the paying party to rights, remedies, or securities that would otherwise belong
to the debtor.


[21] Insurance Subrogation Against Third Parties;  Right to Proceeds of Action or
Settlement
Insurance In general;  rights or "shoes" of insured
The doctrine of subrogation enables an insurer that has paid an insured's loss to recoup
that payment from the party responsible for the loss; the insurer steps into the shoes of
its insured and pursues the legal rights or claims to which the insured would have been
entitled.
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[22] Subrogation Nature and theory of right
Subrogation Agreements for subrogation
Subrogation may arise in three different forms: contractual, statutory, and equitable
subrogation.


1 Cases that cite this headnote


[23] Subrogation Extent of Right to Subrogation
In a subrogation claim, the subrogee seeks payment based on rights the subrogee acquired
from another.


[24] Subrogation Nature and theory of right
The purpose of subrogation is to place the loss ultimately on the wrongdoers.


[25] Subrogation Nature and form
Subrogation does not change the type of claim for relief that was held by the subrogor.


[26] Subrogation Time to sue, limitations, and laches
Because the original right of the plaintiff measures the extent of the subrogated party's
right, the statute of limitations for a subrogated claim is the same as the statute of
limitations that would apply to the claim if it had not been subrogated.


[27] Insurance Effect of other insurance
Insurance Effect of Breach
Liability insurer's breach of duty to defend metropolitan sewerage district, as additional
insured, against claims of sewer backup did not abrogate defending insurer's duty to defend
district, and, thus, pro-rata allocation of defense costs based on policy limits of $30 million
and $20 million was required making insurers liable for 60 percent and 40 percent; both
insurers owed duty to defend, and financial sanction of insurer for breaching duty to defend
did not include judicial forgiveness of another insurer's financial obligation for defense
costs.
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[28] Insurance Attorney fees and costs
Insured's right of recovery to which liability insurer was contractually subrogated for
defending sewerage district, as additional insured, included attorney fees incurred in
successfully establishing another insurer's duty to defend district, and, thus, defending
insurer was entitled to recover attorney fees incurred in suit against other insurer under
principles of contractual subrogation.


1 Cases that cite this headnote


[29] Subrogation Extent of Right to Subrogation
A contractual subrogee's right to recovery may include an award of attorney fees the
subrogor would have been entitled to receive had it brought the lawsuit.


**74  Appeal from Circuit Court, Milwaukee County, Glenn H. Yamahiro, Judge (L.C. No.
2013CV1685)


Attorneys and Law Firms


For the defendant-appellant-petitioner, there were briefs filed by Pamela J. Tillman, Esq., Michael
J. Cohen, Esq., and Meissner Tierney Fisher & Nichols S.C., Milwaukee; with whom on the briefs
were Thomas G. Drennan, Esq., and Dinsmore & Shohl LLP, Chicago, Illinois. There was an oral
argument by Michael J. Cohen.


For the plaintiff-respondent, there was a brief filed by Monte E. Weiss, Charles W. Kramer, and
Weiss Law Office, S.C., Mequon. There was an oral argument by Monte Weiss.


Opinion


PATIENCE DRAKE ROGGENSACK, C.J.


*219  ¶1 We review a decision of the court of appeals 1  affirming the circuit court's 2


grant of summary judgment to Steadfast Insurance Company (Steadfast). Summary judgment
granted Steadfast the right to recover from Greenwich Insurance Company (Greenwich) based
on Steadfast's and Greenwich's relationships with Milwaukee Metropolitan Sewerage District
(MMSD), who was sued for alleged negligent inspection, **75  maintenance, repair, and operation
of Milwaukee's sewerage system.
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1 Steadfast Ins. Co. v. Greenwich Ins. Co., 2018 WI App 11, 380 Wis. 2d 184, 908 N.W.2d 502.


2 The Honorable Glenn H. Yamahiro of Milwaukee County presided.


¶2 MMSD tendered its defense to both Steadfast and Greenwich. Steadfast accepted the tender;
Greenwich did not, claiming that its policy was excess to Steadfast's based on its “other insurance”
clause. Steadfast disagreed and sued Greenwich to recover the defense costs it paid to MMSD and
the attorney fees incurred in suing Greenwich to reimburse it for those defense costs.


¶3 First, we conclude that Greenwich, who insured the risk that United Water Services Milwaukee,
*220  LLC (United Water) would negligently perform services for MMSD, thereby causing
damage, and Steadfast, who for a different period of time insured the risk that Veolia Water
Milwaukee, LLC (Veolia) would negligently perform services for MMSD, thereby causing
damage, were both primary and successive insurers in regard to MMSD, their common additional
insured. 3


3 Veolia Water North American Central, LLC, d/b/a Veolia Water Milwaukee, LLC, is a wholly
owned subsidiary of WASCO LLC, who is the actual named insured on the Steadfast policy.
Veolia and United Water were sued for sewage backups as well as MMSD.


¶4 Second, we conclude that Greenwich breached its contractual duty to defend MMSD. Third,
we conclude that Steadfast's contractual subrogation claim against Greenwich was timely filed as
it comes within the six-year statute of limitations for contract actions.


¶5 Fourth, we conclude Steadfast had a contractual duty to defend MMSD that was not abrogated
by Greenwich's breach of its contractual duty to defend MMSD. Therefore, we apply a pro-
rata allocation of defense costs Steadfast paid to MMSD based on Steadfast's and Greenwich's
respective policy limits of $30 million and $20 million. Fifth, and finally, we conclude that
Steadfast is entitled to recover attorney fees from Greenwich due to Steadfast's stepping into the
shoes of MMSD through contractual subrogation to force Greenwich to pay defense costs.


¶6 Accordingly, we affirm the decision of the court of appeals in part and reverse it in part.


I. BACKGROUND


¶7 This dispute arises out of historic rains that occurred in Milwaukee in June 2008. Those heavy
*221  rains overwhelmed MMSD's sewerage system, which resulted in raw sewage backing up
into more than 8,000 homes. Lawsuits were filed against United Water, Veolia and MMSD because
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of sewage backups, alleging negligence in the repair, maintenance, and operation of the sewerage
system both before and during the heavy rains. 4


4 Banicki, et al. v. Veolia, et al., Milwaukee Cty. Case No. 09-CV-1860; Westmoreland v.
Veolia, et al., Milwaukee Cty. Case No. 09-CV-6121; FM Global v. Veolia, et al., Milwaukee
Cty. Case No. 09-CV-7594; Reep, et al. v. City of Milwaukee, et al., Milwaukee Cty. Case
No. 09-CV-3483. FM Global and Westmoreland were eventually consolidated into Banicki.


¶8 Beginning in 1998, MMSD entered into Operating Agreements with private companies to
operate and maintain its sewerage system. United Water provided operational services for many
years. MMSD's Operating Agreement with United Water required United Water to maintain
comprehensive liability insurance, naming MMSD as an additional insured. United Water
contracted with Greenwich for liability insurance with the last contract of insurance beginning
July 24, 2007 and ending July 24 2008; it named MMSD as an additional insured. The Greenwich
policy limits were $20 million. United Water **76  maintains that it last provided services under
an Operating Agreement with MMSD on February 29, 2008.


¶9 Beginning on March 1, 2008, and continuing through the June 2008 heavy rains, MMSD
contracted with Veolia to operate and maintain its sewerage system. Their Operating Agreement
similarly required Veolia to maintain comprehensive liability insurance, naming MMSD as an
additional insured. Steadfast provided the required insurance to Veolia, with policy limits of $30
million.


*222  ¶10 The Greenwich policy obligated it to defend any claim against its insureds, United
Water and MMSD, as well as to provide indemnification:


With respect to the insurance afforded by this Policy, the Company shall defend
any CLAIM against the INSURED seeking DAMAGES to which this insurance
applies, even if any of the allegations are groundless, false or fraudulent. Defense
counsel may be designated by the Company or designated by the INSURED....


¶11 In a similar fashion, the Steadfast policy gave Steadfast “the right and duty to assume the
adjustment, defense and settlement of any 'claim' to which this insurance applies.” Steadfast's
policy, which insured Veolia and MMSD, also contained a subrogation clause, which stated in
relevant part:
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In the event of any payment under this policy, we shall be subrogated to
all an “insured's” rights of recovery against any person or organization. An
“insured” shall execute and deliver instruments and papers and do whatever else
is necessary to secure such rights. An “insured” shall do nothing to prejudice
such rights.


¶12 After MMSD tendered its defense to both Steadfast and Greenwich, it opted to hire its own
counsel. The lawsuits were settled without MMSD paying plaintiffs' claimed damages. Steadfast
participated in MMSD's defense by reimbursing MMSD for $1.55 million in defense costs.
However, when MMSD tendered its defense to Greenwich and Steadfast, there was no way of
knowing that settlement would be achieved without paying something toward claimed damages.


¶13 Greenwich, who had refused MMSD's tender, had sent MMSD a letter explaining that “we
fail to *223  see how [United Water] could be liable for causing a sewage backup in June 2008
when its services for MMSD terminated in February 2008.” Greenwich further argued that “there
is ample evidence that when [United Water] turned over operational responsibilities to Veolia and
MMSD in February 2008, all systems, equipment, and machinery at the subject sewage overflow
diversion chamber were functioning according to operational protocols.”


¶14 One year later, MMSD renewed its tender to Greenwich. It informed Greenwich that
United Water had been named as a defendant in lawsuits that resulted from the 2008 sewage
backups. Greenwich responded five months later, acknowledging that “there may be a potential
for coverage” and requesting “additional information in order to determine Greenwich's current
coverage obligations.” After receiving the requested information, including confirmation that
MMSD had satisfied its $250,000 self-insured retention amount, Greenwich continued to refuse
the tender of MMSD's defense. Instead, it unilaterally determined based on its “other insurance”
clause that its policy was excess to Steadfast's $30 million liability limit.


¶15 After the conclusion of the lawsuits that resulted from the sewage backups, Steadfast sued
Greenwich to recover the $1.55 million in defense costs that it had **77  paid to MMSD. The
circuit court granted summary judgment in favor of Steadfast, awarding it the entire amount
Steadfast paid MMSD, as well as $325,000 in attorney fees that Steadfast incurred bringing this
lawsuit.


¶16 The court of appeals affirmed. Steadfast Ins. Co. v. Greenwich Ins. Co., 2018 WI App 11, ¶
4, 380 Wis. 2d 184, 908 N.W.2d 502. The court of appeals based its decision on the following
conclusions:
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*224  (1) Greenwich's policy provided primary, not excess, coverage for claims
against MMSD; (2) MMSD has established that it met the $250,000 risk
retention amount by incurring $594,302.23 in defense costs; (3) Steadfast's
equitable subrogation claim is timely because the six-year statute of limitations
in Wis. Stat. § 893.43 applicable to contract claims applies to Steadfast's claim,
which is premised on Greenwich's breach of the duty to defend MMSD; (4)
under the facts of this case, because Greenwich breached its duty to defend
MMSD, Greenwich is not equitably entitled to an allocation of MMSD's defense
costs; and (5) under the facts of this case, Steadfast is equitably entitled to
recover attorney fees in this lawsuit.


Id. We granted Greenwich's petition for review, and now affirm in part and reverse in part.


II. DISCUSSION


A. Standard of Review


[1] ¶17 We review summary judgment decisions independently, applying the same methodology
as the circuit court and the court of appeals, while benefitting from their discussions. Dufour v.
Progressive Classic Ins. Co., 2016 WI 59, ¶ 12, 370 Wis. 2d 313, 881 N.W.2d 678.


[2]  [3] ¶18 We also review insurance contract clauses independently of decisions of the circuit
court and court of appeals, while again benefitting from their discussions. Wadzinski v. Auto-
Owners Ins. Co., 2012 WI 75, ¶ 10, 342 Wis. 2d 311, 818 N.W.2d 819. Therefore, whether a party
is entitled to attorney fees based on contractual subrogation is a question of law for our *225
independent review. Estate of Kriefall v. Sizzler USA, 2012 WI 70, ¶ 16, 342 Wis. 2d 29, 816
N.W.2d 853.


[4]  [5] ¶19 Determining which statute of limitations applies to contract issues involves a question
of law that we also decide independently. Zastrow v. Journal Commc'ns, Inc., 2006 WI 72, ¶12,
291 Wis. 2d 426, 718 N.W.2d 51. And finally, the proper measure of damages for an insurer's
breach of a contractual duty to defend is likewise a question of law that we review independently.
Newhouse v. Citizens Sec. Mut. Ins. Co., 176 Wis. 2d 824, 837, 501 N.W.2d 1 (1993).
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B. Contract Interpretation


¶20 The issues in this case all stem from Greenwich's insurance contract with United Water and
Steadfast's insurance contract with Veolia. Each policy listed MMSD as an additional insured.
Therefore, the following general principles of contract interpretation guide our initial discussion.
Wadzinski, 342 Wis. 2d 311, ¶ 11, 818 N.W.2d 819.


[6]  [7]  [8]  [9] ¶21 Our general task in contract interpretation is to determine and carry out
the parties' intentions. Preisler v. Gen. Cas. Ins. Co., 2014 WI 135, ¶ 18, 360 Wis. 2d 129,
857 N.W.2d 136. The parties' intentions are presumed to be expressed in the language of the
contract. Wadzinski, 342 Wis. 2d 311, ¶ 11, 818 N.W.2d 819. Where the language of a contract is
unambiguous and the parties' intentions can be ascertained from the face of the contract, we give
effect to the words they employed. **78  Estate of Kriefall, 342 Wis. 2d 29, ¶ 21, 816 N.W.2d
853. However, if the policy terms are ambiguous, we construe the policy from the perspective of
a reasonable insured. Wadzinski, 342 Wis. 2d 311, ¶ 11, 818 N.W.2d 819.


*226  1. Risk and Loss


¶22 Greenwich and Steadfast issued comprehensive liability insurance policies, which their
Operating Agreements with MMSD required. As a general matter, liability policies insure risks that
are dependent on various circumstances that cause insureds to obtain insurance coverage. Couch on
Insurance § 101:3 (3rd ed. 1999). Stated otherwise, risk is the “type of liability the insurer agreed to
provide coverage for under the terms of the policy.” Id. There is a causal connection between risk
and loss. 5  Id. That is, when the insured-for risk occurs, the insurer indemnifies for the resulting-
loss (damages) in accord with the policy provisions. Id. Insurance policy clauses “may come into
conflict” when two or more policies cover the same risk for the same period of time. Id., § 219:2.


5 The Illinois Supreme Court recently provided a useful distinction between risk and loss in
the insurance context. Courts analyze risk by looking prospectively at what the parties set out
to cover. Home Ins. Co. v. Cincinnati Ins. Co., 213 Ill.2d 307, 290 Ill.Dec. 218, 821 N.E.2d
269, 281 (2004). Loss, in contrast, is analyzed retrospectively by looking at the injury or
damages actually sustained in a particular case. Id.


¶23 In the context presented herein, Greenwich's policy insured the risk that United Water's
conduct in managing the Milwaukee sewerage system during the policy period would be negligent,
thereby causing damage to a third party. 6  As an “additional insured” under the Greenwich policy,
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MMSD's risk was that it would be responsible in money damages for a third party's damage caused
by United Water's negligence.


6 The Greenwich policy provides in relevant part: Coverage B—CONTRACTOR'S
POLLUTION LEGAL LIABILITY
To pay on behalf of the INSURED all LOSS, in excess of the Retention amount ... which
the INSURED becomes legally obligated to pay as a result of an OCCURRENCE which
arises out of CONTRACTING SERVICES and which first commenced during the POLICY
PERIOD.
....
G. INSURED means the NAMED INSURED and:
....


7. Solely as respects Coverage B—Contractor's Pollution Legal Liability, the client for
whom the NAMED INSURED performs or performed covered CONTRACTING
SERVICES....


*227  ¶24 Steadfast's policy insured the risk that Veolia would negligently manage the Milwaukee
sewerage system during the policy period, causing damage to a third party. 7  As an “additional
insured” of Steadfast, MMSD's risk was that it would be responsible in money damages for a third
party's damage caused by Veolia's negligence. The plain language of both the *228  Greenwich
policy and the Steadfast policy **79  obligated insurers to indemnify and defend their named
insureds and MMSD against claims of damage caused by the negligence of their named insureds.
To clarify further, while United Water was not providing services at the time of the flooding, it
was alleged that its services during an earlier time when it was managing the MMSD system were
a cause of the resulting damage.


7 The Steadfast policy provides in relevant part: CONTRACTOR'S POLLUTION
LIABILITY....
We will pay on behalf of an “insured” any “loss” an “insured” is legally obligated to pay
as a result of a “claim” caused by a “pollution event” resulting from “covered operations”
or “completed operations” of the “covered operations” and provided that the “covered
operations” must commence on or after the “retroactive date” and before the end of the
“policy period” and the “claim” is first made against the “insured” during the “policy
period”....
....
L. “Insured” means:


1. You or your; ...
4. Any other person or organization endorsed onto this policy as an


“insured.” (Milwaukee Metropolitan Sewerage District is an endorsee.)
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[10]  [11] ¶25 “Other insurance” clauses may be raised in disputes between two insurance
companies about whose policy is primary and therefore must pay first and whose policy is excess,
also referred to as successive insurance, and pays subsequent to the primary payment. Plastics
Eng'g Co. v. Liberty Mut. Ins. Co., 2009 WI 13, ¶ 48, 315 Wis. 2d 556, 759 N.W.2d 613. To explain
further, policies may be concurrent, i.e., cover the same time period and risk, or successive, i.e.,
cover different time periods and risks. However, “other insurance” clauses do not apply unless
two policies are concurrent. Id. “The accepted meaning of ‘other insurance’ provisions does not
include application to successive insurance policies.” Id. If the “other insurance” clauses cannot
be used to establish a primary and an excess insurer, then “neither insurer is given priority over
the other and each contributes toward the loss pro rata.” Oelhafen v. Tower Ins. Co., 171 Wis. 2d
532, 536-37, 492 N.W.2d 321 (Ct. App. 1992) (citing Schoenecker v. Haines, 88 Wis. 2d 665, 672,
277 N.W.2d 782 (1979) ).


[12] ¶26 As we have explained, concurrent insurance is required before “other insurance” clauses
are triggered. Two insurance policies cannot be concurrent unless they insured “the same risk, and
the same *229  interest, for the benefit of the same person, during the same period.” Plastics Eng'g,
315 Wis. 2d 556, ¶ 48, 759 N.W.2d 613 (quoting Douglas R. Richmond, Issues and Problems
in “Other Insurance,” Multiple Insurance, and Self-Insurance, 22 Pepp. L. Rev. 1373, 1376-82
(1995) ).


[13] ¶27 The Greenwich and Steadfast policies were primary with regard to each company's
respective insurance of United Water and Veolia. The policies were primary and successive in
regard to insuring MMSD's risk of damage because each policy relied on the negligence of
a different insured, whose alleged negligence occurred during a different period of time, i.e.,
while that primary insured was maintaining the sewerage system. Stated otherwise, Greenwich
would owe MMSD only if the negligence of United Water caused damages for which MMSD
was held responsible and Steadfast would owe MMSD only if the negligence of Veolia caused
damages for which MMSD was held responsible. Accordingly, we do not interpret the terms of
the “other insurance” clauses because under the undisputed facts as set out above, Greenwich's
“other insurance” clause provided successive insurance to MMSD.


[14]  [15] ¶28 In addition, the duty to defend is broader than the duty to indemnify. Acuity
v. Bagadia, 2008 WI 62, ¶ 52, 310 Wis. 2d 197, 750 N.W.2d 817 (explaining that the duty to
defend arises from allegations in the complaint, while the duty to indemnify is dependent on
fully developed facts). Furthermore, when an insurance policy provides potential coverage for
one claim alleged in a lawsuit, the insurer must defend the entire suit, even when the claims are
groundless. *230  Fireman's Fund Ins. Co. of Wis. v. Bradley Corp., 2003 WI 33, ¶ 21, 261 Wis. 2d
4, 660 N.W.2d 666. Accordingly, two insurance policies that insure separate and distinct risks may
nevertheless become implicated in the same lawsuit, causing the two insurers to defend the same
loss in the form of their mutual **80  insured's alleged liability for damages and defense costs.
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2. Greenwich Breached Its Duty To Defend


¶29 We have established a procedure for an insurance company to follow when it disputes
coverage. Wis. Pharmacal Co., LLC v. Neb. Cultures of Cal., Inc., 2016 WI 14, ¶ 18, 367 Wis.
2d 221, 876 N.W.2d 72 (explaining that an insurer may avoid breaching its duty to defend by
requesting a bifurcated trial on the issues of coverage and liability, with liability determined after
coverage has been established); Newhouse, 176 Wis. 2d at 836, 501 N.W.2d 1 (stating that the
insurer should request a bifurcated trial on the issues of coverage and liability when coverage is
disputed). An insurer who fails to follow this procedure risks breaching its duty to defend if its
coverage determination was wrong. Id. at 837, 501 N.W.2d 1.


[16]  [17] ¶30 Alternatively, an insurer may choose to reject the insured's tender of defense based
on its determination that the claim is not covered under the policy. However, it does so at its own
risk. Marks v. Houston Cas. Co., 2016 WI 53, ¶ 41 n.21, 369 Wis. 2d 547, 881 N.W.2d 309. If the
insurer is wrong about its potential coverage obligation, it “is guilty of a breach of contract which
renders it liable to the insured for all damages that naturally flow from the breach.” Id. (citing
Newhouse, 176 Wis. 2d at 837, 501 N.W.2d 1). Finally, as mentioned earlier, an insurer has a duty
to defend the *231  entire lawsuit “when an insurance policy provides [potential] coverage for
even one claim made in a lawsuit.” Fireman's Fund Ins. Co., 261 Wis. 2d 4, ¶ 21, 660 N.W.2d 666.


[18] ¶31 In this case, Greenwich did not seek a judicial determination of its coverage obligations,
nor did it pay any amount toward MMSD's defense costs. Instead, it chose to rely on its
own unilateral determination that its policy was excess to Steadfast's. As we have explained,
Greenwich's unilateral determination was erroneous; Greenwich's policy provided potential
coverage for a claim made in lawsuits based on sewage backups. Therefore, Greenwich breached
its duty to defend, and it is responsible for all damages that naturally flow from the breach. Marks,
369 Wis. 2d 547, ¶ 41 n.21, 881 N.W.2d 309.


3. Steadfast's Contractual Subrogation Claim


[19] ¶32 Steadfast asserts that it has a contractual subrogation claim against Greenwich due to its
payment of $1.55 million in defense costs and Greenwich's failure to provide a defense. Greenwich
asserts that if Steadfast has a claim, it sounds in contribution, not subrogation. Greenwich further
asserts that the time has passed in which to bring a contribution claim.


[20]  [21] ¶33 Subrogation is the “substitution of one party for another whose debt the party pays,
entitling the paying party to rights, remedies, or securities that would otherwise belong to the
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debtor.” Dufour, 370 Wis. 2d 313, ¶ 15, 881 N.W.2d 678. “The doctrine of subrogation enables an
insurer that has paid an insured's loss ... to recoup that payment from the party responsible for the
loss.” Id. (citations omitted). The insurer “steps into *232  the shoes” of its insured and pursues
the legal rights or claims to which the insured would have been entitled. Wilmot v. Racine Cty.,
136 Wis. 2d 57, 63, 400 N.W.2d 917 (1987).


¶34 Contribution claims sometimes occur between joint tortfeasors, or in other circumstances,
where one person has paid more than that person's share of a joint obligation. Kafka v. Pope,
194 Wis. 2d 234, 241, 533 N.W.2d 491 (1995) (concluding **81  that “[w]hether the common
obligation be imposed by contract or grows out of a tort, the thing that gives rise to the right of
contribution is that one of the common obligors has discharged more than his fair equitable share
of the common liability.”).


[22]  [23]  [24] ¶35 Subrogation may arise in three different forms: contractual, statutory, and
equitable subrogation. Estate of Kriefall, 342 Wis. 2d 29, ¶ 37, 816 N.W.2d 853. In a subrogation
claim, the subrogee seeks payment based on rights the subrogee acquired from another. Millers
Nat'l Ins. Co. v. City of Milwaukee, 184 Wis. 2d 155, 168, 516 N.W.2d 376 (1994). The “purpose
of subrogation is to place the loss ultimately on the wrongdoers.” Cunningham v. Metro. Life
Ins. Co., 121 Wis. 2d 437, 444, 360 N.W.2d 33 (1985). When express contractual subrogation is
claimed, we examine the policy's provisions. Id. at 449, 360 N.W.2d 33. We have given effect to
express subrogation clauses contained in insurance contracts. Id. at 446, 360 N.W.2d 33.


¶36 Here, Steadfast's policy expressly provided for subrogation:


In the event of any payment under this policy, we shall be subrogated to all an
“insured's” rights of recovery against any person or organization.


*233  MMSD's right of recovery against Greenwich to which Steadfast is contractually subrogated
arises from Greenwich's breach of its contractual obligation to defend MMSD. Accordingly,
we examine Steadfast's alleged right of recovery against Greenwich as an express contractual
subrogation right that arose from MMSD's right to a defense from Greenwich.


[25]  [26] ¶37 Subrogation does not change the type of claim for relief that was held by the
subrogor. Wilmot, 136 Wis. 2d at 63, 400 N.W.2d 917 (explaining that “the identity of a cause of
action is not changed by the subrogation, and no new cause of action is created thereby.”). Because
“[t]he original right of the plaintiff measures the extent of the subrogated party's right,” the statute
of limitations for a subrogated claim is the same as the statute of limitations that would apply to the
claim if it had not been subrogated. Gen. Accident Ins. Co. of Am. v. Schoendorf & Sorgi, 202 Wis.
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2d 98, 109, 549 N.W.2d 429 (1996). Wisconsin has a six-year statute of limitations for breach of
contract claims. Wis. Stat. § 893.43(1) (2015-16). 8  Steadfast was subrogated to MMSD's contract
claim that Greenwich breached its duty to defend.


8 All subsequent references to the Wisconsin Statutes are to the 2015-16 version unless
otherwise indicated.


¶38 Steadfast paid MMSD's debt for defense costs, which included what Greenwich was obligated
to provide as well as Steadfast's own portion of MMSD's defense costs, when it paid MMSD $1.55
million. Because subrogation does not change the identity of the cause of action, Steadfast's claim
against Greenwich is also for breach of contract. Claims for breach of *234  contract have a six-
year statute of limitations. Wis. Stat. § 893.43(1). Steadfast's action was filed less than six years
after Greenwich's breach occurred, therefore, it was timely filed.


4. Allocation of Defense Costs


[27] ¶39 Steadfast and Greenwich each had a contractual duty to defend MMSD. Because MMSD
chose to pay for its own defense, it incurred $1.55 million in stipulated defense costs. Steadfast
paid $1.55 million to MMSD; however, part of that payment was attributable to the defense **82
that Steadfast, itself, was obligated to provide.


¶40 The circuit court and the court of appeals ignored the financial import of Steadfast's own duty
to defend MMSD. Instead, both courts focused on Greenwich's failure to defend and adjudged the
full amount of MMSD's defense costs as being due from Greenwich to Steadfast. 9  In so doing,
they relieved Steadfast of its contractual obligation for defense costs, without recognition of the
windfall that Steadfast received from what amounted to a judicial forgiveness of Steadfast's duty to
defend MMSD. This placed Steadfast (as subrogee) in a better position than MMSD (the subrogor)
from whom Steadfast obtained the contractual right of subrogation. To explain further, MMSD
litigated the defense through attorneys of its own choosing, but it received no windfall when it
was repaid $1.55 million in litigation costs it actually incurred. Here, Steadfast *235  obtained
litigation costs beyond what it incurred in satisfying its duty to defend.


9 The circuit court concluded that Greenwich waived the right to raise coverage defenses by
its breach of the duty to defend. The court of appeals concluded that because Greenwich
breached its duty to defend MMSD, it was not equitably entitled to an allocation of a portion
of MMSD's defense costs to Steadfast. Steadfast Ins. Co., 380 Wis. 2d 184, ¶ 4, 908 N.W.2d
502.
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¶41 We conclude that both Steadfast and Greenwich had a duty to provide a defense to MMSD.
Accordingly, the financial sanction of an insurer who fails in its duty to defend does not include
judicial forgiveness of another insurer's financial obligation for defense costs. Therefore, we
conclude that the $1.55 million in defense costs that Steadfast paid should be allocated between
Steadfast and Greenwich.


¶42 We have not directly addressed the proper formula for allocating defense costs when two
insurers have a duty to defend the same insured. See Burgraff v. Menard, Inc., 2016 WI 11, ¶ 111,
367 Wis. 2d 50, 875 N.W.2d 596 (Roggensack, C.J., dissenting). However, in a well-reasoned
opinion, the Utah Supreme Court addressed the question of allocation of defense costs between
insurers, each of whom had a duty to defend. Ohio Cas. Ins. Co. v. Unigard Ins. Co., 268 P.3d 180,
185-86 (Utah 2012). In Ohio Cas., the court noted the obligation of each insurer to participate in
defense costs and under the facts of Ohio Cas., which involved a long term exposure, the court
chose the time-on-risk method of defense cost apportionment. 10  Apportionment also may be done
on an equal division among insurers, and it has been ordered based on respective policy limits.
Sharon Steel Corp. v. Aetna Cas. & Sur. Co., 931 P.2d 127, 140 (Utah 1997). In discussions of
*236  apportionment, there has been a uniform recognition of the obligation for defense costs that
both insurers faced.


10 Time-on-risk method of apportionment weights the defense costs by the time that each policy
was at risk for actions of its insured that could require coverage. Sharon Steel Corp. v. Aetna
Cas. & Sur. Co., 931 P.2d 127, 140 (Utah 1997) (explaining that damages based on the
relative period of time for which coverage was provided under each policy is an equitable
method of apportionment of defense costs).


¶43 In equal apportionment, defense costs are distributed equally among any insurers with a duty
to defend, for example with two insurers each would pay one-half, with three insurers each would
pay one-third. See, e.g., Cargill, Inc. v. Ace Am. Ins. Co., 784 N.W.2d 341 (Minn. 2010). This
method is easy to apply; however, it could lead to unfairness and upset the parties' reasonable
expectations if one insurer insures for lesser policy limits and charges a lower premium. See, e.g.,
Sharon Steel Corp., 931 P.2d at 140 (pointing **83  out that “insurers do not stand on an equal
footing where there are significantly different liability limits.”).


¶44 The third option is to apportion defense costs pro rata, based on the parties' policy limits.
For example, if insurer A's policy limit is $1 million, and insurer B's policy limit is $2 million,
insurer A will be responsible for one-third of defense costs. We have suggested that this is the
preferred approach. See Schoenecker, 88 Wis. 2d at 671, 277 N.W.2d 782; Oelhafen, 171 Wis.
2d at 537, 492 N.W.2d 321 (“The proportion [each insurer contributes toward the insured's loss]
usually is based on their respective policy limits.”). This approach better reflects the insurance
companies' respective bargains. See, e.g., Armstrong World Indus., Inc. v. Aetna Cas. & Sur.
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Co., 45 Cal.App.4th 1, 52 Cal. Rptr. 2d 690, 707 (1996) (explaining that apportioning damage
reflects that higher premiums generally are paid for higher per person or per liability limits).
Accordingly, we conclude that pro rata allocation based on insurers' policy limits is the best method
for apportionment of defense costs in the matter before us.


*237  ¶45 Here, Steadfast paid $1.55 million for MMSD's defense costs. Greenwich and Steadfast
have stipulated that this was the “reasonable and necessary” cost of MMSD's defense. Greenwich's
policy limit was $20 million. Steadfast's policy limit was $30 million. Therefore, Greenwich
owed two-fifths of $1.55 million in defense costs and Steadfast was responsible for three-fifths of
those costs. Accordingly, Steadfast is entitled to recover from Greenwich $620,000, plus interest
accruing on that amount from the date of entry of the circuit court's judgment. Wis. Stat. §
815.05(8). 11


11 We do not address whether Wis. Stat. § 628.46 applies to claims made within Steadfast's
contractual subrogation clause because neither party addressed § 628.46.


5. Attorney Fees


[28] ¶46 We conclude that Steadfast also is entitled to recover attorney fees from Greenwich
under principles of contractual subrogation. We have held that when an insurer breaches its duty
to defend, it may be liable for attorney fees incurred by its insured in successfully establishing
coverage. Elliott v. Donahue, 169 Wis. 2d 310, 324-25, 485 N.W.2d 403 (1992). See also
Newhouse, 176 Wis. 2d at 837, 501 N.W.2d 1 (“[W]here an insurer wrongfully refuses to defend
on the grounds that the claim against the insured is not within the coverage of the policy, the insurer
is guilty of a breach of contract which renders it liable to the insured for all damages that naturally
flow from the breach.”).


¶47 As we have explained above, Steadfast had rights of contractual subrogation based on its
payment to MMSD. Therefore, Steadfast asserted rights that *238  MMSD had against Greenwich
for failing to defend. Stated otherwise, if MMSD were to sue Greenwich to recover defense costs,
it would have been entitled to the attorney fees and costs incurred in such litigation. Id. at 838, 501
N.W.2d 1. Here, by virtue of its express subrogation rights, Steadfast stands in MMSD's shoes and
seeks attorney fees incurred in obtaining a judgment against Greenwich for payment of defense
costs just as MMSD could have recovered were it to have brought this lawsuit.


¶48 Although Wisconsin courts have not yet awarded attorney fees for breach of a duty to defend
to an insurer who was subrogated to an insured's rights, neither the principles of contractual
subrogation, nor the rationale behind attorney fee awards for breach of a duty to defend, foreclose
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this result. However, other states have approached this question. The decisions **84  of the
Supreme Court of California and of Florida have provided helpful discussions.


¶49 In Emp'rs Mut. Liab. Ins. Co. v. Tutor-Saliba Corp., 17 Cal.4th 632, 71 Cal.Rptr.2d 851, 951
P.2d 420 (1998), a subcontractor's employee was injured on the job. The subcontractor's insurer
paid worker's compensation, which made it “subrogated to all of the rights and liabilities” of
the subcontractor. Id., 71 Cal.Rptr.2d 851, 951 P.2d at 424. The underlying contract between the
subcontractor and general contractor stated that in any dispute between the two, the prevailing
party was entitled to attorney fees. Id., 71 Cal.Rptr.2d 851, 951 P.2d at 422. The subrogated insurer
unsuccessfully sued the general contractor to recover its worker's compensation payment. Id. The
California Supreme Court held that as the prevailing party, the general contractor would be entitled
to recover attorney fees from the subrogated insurer: “the insurer should likewise be subrogated to
—i.e., both benefited and bound by—any contract *239  providing for attorney fees to a prevailing
party that the employer and the third party have executed.” Id., 71 Cal.Rptr.2d 851, 951 P.2d at
424. While this involved an award of attorney fees against the subrogee, the court held that the
subrogee was “both benefited and bound by” the attorney fee provision. Id.


¶50 Florida's supreme court appears to have followed suit. In Cont'l Cas. Co. v. Ryan Inc. E., 974
So.2d 368 (Fla. 2008), it held that a subrogee surety could not pursue attorney fees against the
principal's insurer, but only because the principal still had the right to pursue attorney fees. Id. at
377. If the principal had assigned all its rights to the surety via contractual subrogation, the surety
would have been able to recover attorney fees. Id.


[29] ¶51 Their reasoning is persuasive. We conclude that a contractual subrogee's right to recovery
may include an award of attorney fees the subrogor would have been entitled to receive had it
brought the lawsuit. We have long recognized that contractual subrogation “entitl[es] the paying
party to rights, remedies, or securities that would otherwise belong to the debtor.” Dufour, 370
Wis. 2d 313, ¶ 15, 881 N.W.2d 678; see also Wilmot, 136 Wis. 2d at 63, 400 N.W.2d 917. We
decline to create an exception to this longstanding rule by excluding attorney fees from the bundle
of contractual subrogation rights that arise from a specific subrogation clause upon payment by
the subrogee.


¶52 In this case, Greenwich breached its duty to defend, so MMSD had the right to request attorney
fees for successfully establishing Greenwich's obligation to defend. Steadfast's contract with
Veolia and MMSD stated in relevant part: “In the event of any *240  payment under this policy,
we shall be subrogated to all an ‘insured's’ rights of recovery against any person or organization.”
Because MMSD's “rights of recovery” against Greenwich would include attorney fees incurred in
successfully establishing coverage, Steadfast is entitled to recover $325,000 in attorney fees from
Greenwich as MMSD's subrogee, plus interest accruing on that amount from the date of entry of
the circuit court's judgment. Wis. Stat. § 815.05(8). Furthermore, nothing in this opinion prevents
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Steadfast from moving the circuit court for an award of attorney fees incurred in litigating the
appeal and our review herein.


III. CONCLUSION


¶53 First, we conclude that Greenwich, who insured the risk that United Water would negligently
perform services for MMSD, thereby causing damage, and Steadfast, who for a different period
of **85  time insured the risk that Veolia would negligently perform services for MMSD, thereby
causing damage, were both primary and successive insurers in regard to MMSD, their common
additional insured.


¶54 Second, we conclude that Greenwich breached its contractual duty to defend MMSD. Third,
we conclude that Steadfast's contractual subrogation claim against Greenwich was timely filed as
it comes within the six-year statute of limitations for contract actions.


¶55 Fourth, we apply a pro-rata allocation of defense costs Steadfast paid to MMSD based on
Steadfast's and Greenwich's respective policy limits of $30 million and $20 million. Fifth, and
finally, we conclude that Steadfast is entitled to recover attorney fees from *241  Greenwich due to
Steadfast's stepping into the shoes of MMSD through contractual subrogation to force Greenwich
to pay defense costs.


¶56 Accordingly, we affirm the decision of the court of appeals in part and reverse it in part.


By the Court.—The decision of the court of appeals is affirmed in part and reversed in part.


ANN WALSH BRADLEY, J. (concurring in part, dissenting in part).
¶57 I agree with the majority that the “other insurance” provisions are not triggered. Additionally, I
agree that Greenwich breached its duty to defend, and that Steadfast's claim sounds in subrogation
and not contribution. 1


1 I join parts II.B.1, II.B.2, and II.B.3 of the majority opinion.


¶58 I write separately, however, because the majority errs in two ways. First, it allocates defense
costs between Steadfast and Greenwich, allowing Greenwich to breach its duty to defend with
impunity. Second, it awards attorney fees to Steadfast in derogation of the longstanding American
Rule.
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¶59 An insurer that breaches the duty to defend should not be able to escape liability for the
consequences of its behavior. Our case law is clear that an insurer who refuses to defend its insured
proceeds at its own peril. Olson v. Farrar, 2012 WI 3, ¶ 30, 338 Wis. 2d 215, 809 N.W.2d 1.


¶60 Yet, the majority extinguishes the peril, allowing a breaching insurer to refuse to uphold its duty
to defend with the security that it will suffer no financial consequence. In doing so, it encourages
a game of chicken between insurers that may leave the insured as the only loser.


*242  ¶61 Further, our case law dictates that exceptions to the American Rule be limited and
narrow. Nevertheless, the majority goes where no court has previously ventured.


¶62 In expanding the exception to the American Rule by awarding attorney fees from one insurance
company to another, one wonders what is next. The majority's determination crafts a new exception
to the American Rule that is unsupported by case law and that chips away at the vitality of the
Rule. I fear that “once the camel's nose is in the tent, the rest will likely follow.”


¶63 Accordingly, I concur in part and dissent in part. 2


2 I dissent from parts II.B.4 and II.B.5 of the majority opinion.


I


¶64 The majority errs first in its determination that Greenwich is not liable for the entirety of
MMSD's defense costs. Instead, it pro-rates costs, turning the purpose of this court's coverage
framework on its head and creating a perverse incentive **86  for insurers to fail to uphold their
duty to defend.


¶65 As the majority recognizes, this court has established a preferred framework for an insurance
company to follow when it disputes coverage. Majority op., ¶29 (citing Wis. Pharmacal Co., LLC
v. Neb. Cultures of Cal., Inc., 2016 WI 14, ¶ 18, 367 Wis. 2d 221, 876 N.W.2d 72). Pursuant to
such a framework, “the proper procedure for an insurance company to follow when coverage is
disputed is to request a bifurcated trial on the issues of coverage and liability and move to stay
any proceedings on liability until the *243  issue of coverage is resolved.” Newhouse by Skow v.
Citizens Sec. Mut. Ins. Co., 176 Wis. 2d 824, 836, 501 N.W.2d 1 (1993) (citing Elliott v. Donahue,
169 Wis. 2d 310, 318, 485 N.W.2d 403 (1992) ). When an insurer follows this procedure, the
insurer runs no risk of breaching its duty to defend. Id.


¶66 An insurer who unilaterally refuses to defend does so at its own peril. Olson, 338 Wis. 2d 215,
¶ 30, 809 N.W.2d 1. Accordingly, the “general rule is that where an insurer wrongfully refuses to
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defend on the grounds that the claim against the insured is not within the coverage of the policy,
the insurer is guilty of a breach of contract which renders it liable to the insured for all damages
that naturally flow from the breach.” Newhouse, 176 Wis. 2d at 837, 501 N.W.2d 1.


¶67 Indeed, this court in Water Well Solutions Serv. Group, Inc. v. Consolidated Ins. Co. recently
warned that “an insurer opens itself up to a myriad of adverse consequences if its unilateral duty
to defend determination turns out to be wrong.” 2016 WI 54, ¶ 28, 369 Wis. 2d 607, 881 N.W.2d
285. An insurer's liability “may potentially be greater than what the insurer would have paid had
it defended its insured in the first instance....” Id.


¶68 Our established framework encourages insurers to fulfill their duty to defend and thereby
avoids negative outcomes for both insurers and insureds. “A unilateral refusal to defend without
first attempting to seek judicial support for that refusal can result in otherwise avoidable expenses
and efforts to litigants and courts, deprive insureds of their contracted-for protections, and estop
insurers from being able to further challenge coverage.” Liebovich v. Minnesota Ins. Co., 2008
WI 75, ¶ 55, 310 Wis. 2d 751, 751 N.W.2d 764.


*244  ¶69 The majority effectively rewards Greenwich for ignoring this court's established
framework and allows Greenwich to escape the consequences of its willful breach of the duty
to defend. By allowing Greenwich to pay pro-rated costs, the majority lessens the impact of the
insurer's breach of the duty to defend. It further encourages future insurers to follow a similar
course rather than seeking a bifurcated coverage trial as this court has recommended numerous
times.


¶70 According to the majority, Greenwich should suffer no consequence at all for breaching the
duty to defend. It pays merely what it would have paid anyway if it had lived up to its duty to
defend in the first instance.


¶71 The result of the majority opinion is the proliferation of a game of chicken between insurers.
See Southeast Wis. Prof'l Baseball Park Dist. v. Mitsubishi Heavy Indus. Am., Inc., 2007 WI App
185, ¶ 64, 304 Wis. 2d 637, 738 N.W.2d 87. When there are two or more insurers from whom
coverage is sought, what incentive is there to provide coverage if an insurer can simply refuse to
defend the case and end up paying the exact same amount later in the event it is sued? Each insurer
would simply hold out and hope that someone else takes on the defense.


**87  ¶72 Rather than encouraging insurers to live up to their contractual obligations, the majority
opinion allows insurers to rest comfortably in their decisions to deny a defense with the knowledge
that if a breach is later found, no financial consequence will be forthcoming. The only loser in this
game is the insured, who may be forced to expend resources for a defense that should have been
covered by insurance from the beginning.
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*245  ¶73 Unlike the majority, I conclude that there must be some element of penalty and
deterrence to encourage insurance companies to defend when they are obligated. See Water Well,
369 Wis. 2d 607, ¶ 28, 881 N.W.2d 285. I thus determine that Greenwich is liable for the full cost
of MMSD's defense.


¶74 My conclusion is further buttressed by the fact that Greenwich's insurance policy does not
contain a pro-ration clause. Where a policy contains no pro-ration language, this court is not to
rewrite the policy to include it. Plastics Eng'g Co. v. Liberty Mut. Ins. Co., 2009 WI 13, ¶ 59, 315
Wis. 2d 556, 759 N.W.2d 613. Yet by pro-rating defense costs, the majority gives Greenwich the
benefit of a bargain it did not make.


¶75 Accordingly, I dissent from part II.B.4 of the majority opinion, which effectively eliminates
any incentives for insurance companies to promptly defend lawsuits and fails to encourage insurers
to follow this court's preferred framework for determining insurance coverage.


II


¶76 The majority errs further in its determination that Steadfast is entitled to attorney fees incurred
in litigating this case. It fails to heed this court's warning that exceptions to the American Rule are
to be limited and narrow. Instead, it opens up a new exception that is contrary to clear precedent
that arrives at a directly opposite outcome.


¶77 Generally, we adhere to the American Rule, which provides that parties to litigation are
responsible for their own attorney fees unless recovery is expressly allowed by either contract or
statute, or when recovery results from third-party litigation. *246  DeChant v. Monarch Life Ins.
Co., 200 Wis. 2d 559, 571, 547 N.W.2d 592 (1996). Absent statutory authority or a contractual
provision to the contrary, Wisconsin courts strictly follow this rule. Id.


¶78 In the insurance coverage context, analysis of entitlement to attorney fees begins with Elliott
v. Donahue, 169 Wis. 2d 310, 485 N.W.2d 403. The Elliott court determined that Wis. Stat. §
806.04(8), “which recognizes the principles of equity, permits the recovery of reasonable attorney
fees incurred by the insured in successfully establishing coverage.” Id. at 314, 485 N.W.2d 403. It
concluded that attorney fees were appropriate under the specific facts that were present:


The insurer that denies coverage and forces the insured to retain counsel and
expend additional money to establish coverage for a claim that falls within the
ambit of the insurance policy deprives the insured the benefit that was bargained
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for and paid for with the periodic premium payments. Therefore, the principles
of equity call for the insurer to be liable to the insured for expenses, including
reasonable attorney fees, incurred by the insured in successfully establishing
coverage.


Id. at 322, 485 N.W.2d 403.


¶79 Subsequent case law has limited the application of Elliott to its facts. Specifically, in
Riccobono v. Seven Star, Inc., the court of appeals denied a claim for attorney fees by one
insurer against a second insurer. **88  2000 WI App 74, 234 Wis. 2d 374, 610 N.W.2d 501. The
Riccobono court reasoned: “In defining the dispute in Elliott, the supreme court stated: ‘The sole
issue on review concerns whether an insured may recover attorney fees incurred in successfully
defending coverage under an insurance policy.’ ” Id., ¶ 22. It then distinguished the facts present
in Riccobono from those in *247  Elliott, writing that “Society is not an insured and, thus, does
not appear to fall within the holding of the supreme court.” Id., ¶ 22.


¶80 The Riccobono court found it dispositive that the identity of the party seeking attorney fees
was an insurer and not an insured. On this issue, Riccobono is on all fours with this case. Curiously,
the majority fails to even mention Riccobono.


¶81 Despite the majority's silence, Riccobono instructs that attorney fees are not available to
Steadfast because it is an insurer, and not an insured. Even with such an instruction in hand,
an additional step is required in the analysis due to the fact that Steadfast's claim is one for
subrogation, i.e., it steps into the shoes of its insured. 3


3 Although the insurer requesting attorney fees in Riccobono sought such fees pursuant to
a theory of subrogation, the court of appeals did not address this argument because it
determined that the insurer was not entitled to subrogation under the language of the policy.
Riccobono v. Seven Star, Inc., 2000 WI App 74, ¶ 28, 234 Wis. 2d 374, 610 N.W.2d 501.
As the court stated, “the conditions under which Society might have been subrogated to
Seven Star's right to attorney fees and costs never came into fruition.” Id., ¶ 28. Nevertheless,
the Riccobono court's declaration that attorney fees are not available under Elliott when
one insurer seeks attorney fees from another insurer is consistent with this court's previous
reluctance to extend Elliott beyond its particular facts and circumstances regardless of
whether the insurer is a subrogated party. See DeChant v. Monarch Life Ins. Co., 200 Wis.
2d 559, 569, 547 N.W.2d 592 (1996); Elliott v. Donahue, 169 Wis. 2d 310, 485 N.W.2d 403
(1992).
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¶82 Finding the nature of Steadfast's subrogation claim dispositive, the majority turns to the case
law of other jurisdictions in support of its result. Majority op., ¶¶48-51. Because MMSD would
have *248  been entitled to attorney fees, the majority reasons, so is Steadfast. Id., ¶ 47. I do not
find this approach persuasive.


¶83 The court of appeals in Riccobono was clear that Elliott “does not encompass the payment
of attorney fees and costs from one insurer to another....” 234 Wis. 2d 374, ¶ 2, 610 N.W.2d 501.
The driving factor behind the Elliott decision was that the insured retained independent counsel
who established that coverage existed. See Gorton v. Hostak, Henzl & Bichler, S.C., 217 Wis. 2d
493, ¶¶ 32-33, 577 N.W.2d 617 (1998).


¶84 This court has expressly declined to extend Elliott beyond its particular facts and
circumstances. Id., ¶ 33 (citing DeChant, 200 Wis. 2d at 569, 547 N.W.2d 592); see also Reid v.
Benz, 2001 WI 106, ¶13, 245 Wis. 2d 658, 629 N.W.2d 262 (“The facts and circumstances that
gave rise to our decision in Elliott are particularly significant, because our reasoning therein is
inextricably connected to those facts and circumstances.”). Instead, we have adhered to the maxim
that exceptions to the American Rule should be “limited and narrow.” Gorton, 217 Wis. 2d 493, ¶
33, 577 N.W.2d 617; Nationstar Mortg. LLC v. Stafsholt, 2018 WI 21, ¶ 27, 380 Wis. 2d 284, 908
N.W.2d 784. “Awarding attorney fees, as we did in Elliott, should not be the usual result.” Reid,
245 Wis. 2d 658, ¶ 27, 629 N.W.2d 262.


¶85 Although generally Steadfast steps into MMSD's shoes when pursuing a subrogation claim,
to do so here flies in the face of clear precedent. To allow such subrogated **89  status to one
insurer seeking to recover attorney fees from another insurer extends far beyond the “particular
facts and circumstances” of Elliott. See DeChant, 200 Wis. 2d at 569, 547 N.W.2d 592. Unlike
the *249  majority, I would follow our case law indicating that such exceptions to the American
Rule must be narrowly circumscribed.


¶86 Accordingly, I dissent from part II.B.5 of the majority opinion because it allows an insurer to
recover attorney fees from another insurer, contravening the long-established American Rule.


¶87 In sum, for the reasons set forth above, I respectfully concur in part and dissent in part.


¶88 I am authorized to state that Justice REBECCA FRANK DALLET joins this concurrence/
dissent.


REBECCA GRASSL BRADLEY, J. (concurring in part, dissenting in part).
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¶89 I agree with the majority that an insured's defense costs should be allocated between insurers
who share a contractual, overlapping duty to defend the insured. I also agree that the allocation
between insurers should be pro rata, based upon each insurer's policy limits. Accordingly, I join
part II.B.4 of the majority opinion to the extent it adopts these legal principles. However, I disagree
with the majority's conclusion that Greenwich is responsible for any portion of defense costs
paid on behalf of MMSD. Vis-à-vis Steadfast's policy of insurance covering MMSD, Greenwich's
policy was excess over Steadfast's, relieving Greenwich of any obligation to contribute to MMSD's
defense, which Steadfast was already providing. The majority erroneously concludes otherwise,
deeming both Steadfast and Greenwich to be primary insurers, each with a duty to defend MMSD
in the consolidated lawsuits stemming from the 2008 rain event. In reaching this result, the majority
declines to apply clear and unambiguous policy language dictating a different priority of *250
insurance, instead applying an offhanded statement in a case involving an unrelated issue with
no application here. The majority errs. I would reverse the judgment against Greenwich in its
entirety. 1


1 Because I conclude that Greenwich had no duty to defend, I do not address the remaining
issues resolved by the majority because they are moot unless Greenwich had a duty to defend.
I do agree with Justice Ann Walsh Bradley's dissent to the extent it would deny recovery of
attorney fees by one insurer against another.


I


¶90 Insurance policies are contracts. Wadzinski v. Auto-Owners Ins. Co., 2012 WI 75, ¶ 11, 342
Wis. 2d 311, 818 N.W.2d 819. When interpreting contracts, we presume the parties' intentions
are expressed in the language they chose. Id. Accordingly, when construing policy terms and
conditions, we begin with their plain language. See Johnson Controls, Inc. v. London Mkt., 2010
WI 52, ¶ 59, 325 Wis. 2d 176, 784 N.W.2d 579 (“Wisconsin case law instructs that the language
of the policy should be our initial focus.”); see also BV/B1, LLC v. InvestorsBank, 2010 WI App
152, ¶ 25, 330 Wis. 2d 462, 792 N.W.2d 622 (“When interpreting a contract clause, we begin with
the plain language of the clause.”). “When the language of [an insurance] contract is unambiguous,
we apply its literal meaning.” Wisconsin Label Corp. v. Northbrook Prop. & Cas. Ins. Co., 2000
WI 26, ¶ 23, 233 Wis. 2d 314, 607 N.W.2d 276. Interpretation of policy language is a question of
law we review de novo. Wadzinski, 342 Wis. 2d 311, ¶ 10, 818 N.W.2d 819.


¶91 As a general rule, a primary insurer “has the primary duty to defend a claim” **90  while an
excess insurer is not required to contribute to the defense as *251  long as “the primary insurer
is required to defend.” Johnson Controls, Inc., 325 Wis. 2d 176, ¶ 57, 784 N.W.2d 579 (quoted
source omitted). “Whenever two policies apply to the same insured at the same time, the issue
of which policy must pay first—or which is primary and which is excess—is dealt with by other
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insurance clauses.” Burgraff v. Menard, Inc., 2016 WI 11, ¶ 27, 367 Wis. 2d 50, 875 N.W.2d 596
(quotation marks and quoted source omitted). In such situations, the insurers may, by the terms
of their policies, “define the extent to which each is primary and each excess[.]” Wis. Stat. §
631.43(1); see also Burgraff, 367 Wis. 2d 50, ¶ 27, 875 N.W.2d 596. 2  Regardless of its status
as primary or excess, whether an insurer has a duty to defend “depends on the language of the
policies.” Johnson Controls, Inc., 325 Wis. 2d 176, ¶ 58, 784 N.W.2d 579 (emphasis added).


2 This holds true unless “the policies contain inconsistent terms on that point,” in which case
“the insurers shall be jointly and severally liable to the insured on any coverage where the
terms are inconsistent[.]” Wis. Stat. § 631.43(1).


II


¶92 While Steadfast and Greenwich issued their respective policies to two different primary
insureds, neither party disputes that both policies cover the same additional insured: MMSD. It is
MMSD's losses—namely, defense costs—that are at issue in this case. Therefore, the focus should
be on MMSD as the insured, not United Water or Veolia. Instead, the majority views coverage
from the standpoint of the primary insureds—United Water and Veolia—who are entirely removed
from this coverage litigation: “Greenwich's policy insured the risk that United Water's conduct in
managing the Milwaukee *252  sewerage system during the policy period would be negligent ...
Steadfast's policy insured the risk that Veolia would negligently manage the Milwaukee sewerage
system during the policy period[.]” Majority op., ¶¶23, 24. The negligence of United Water and
Veolia are irrelevant for purposes of determining the respective insurers' duty to defend MMSD,
a different insured altogether. By framing the issue incorrectly, the majority's analysis collapses
at the outset.


¶93 The language of Greenwich's and Steadfast's insurance contracts determines whether
Greenwich and Steadfast provide primary or excess coverage to MMSD. Under the
“PROFESSIONAL LIABILITY” section of its policy, Greenwich agreed “[t]o pay on behalf of
the INSURED all LOSS in excess of the Retention amount ... as a result of CLAIMS first made
against the INSURED ... during the POLICY PERIOD ... by reason of any act, error or omission in
PROFESSIONAL SERVICES rendered ... by the INSURED or by any person whose acts, errors
or omissions the INSURED is legally responsible.” 3  Under the separate “CONTRACTOR'S
POLLUTION LEGAL LIABILITY” section of its policy, Greenwich agreed “[t]o pay on behalf
of the INSURED all LOSS, in excess of the Retention amount ... as a result of an OCCURRENCE
which arises out of CONTRACTING SERVICES and which first commenced during the POLICY
PERIOD.” Under the policy, “LOSS”—what Greenwich is contractually obligated to pay to or on
behalf of MMSD—means not only “DAMAGES [i.e., a “monetary judgment, award or settlement
of compensatory damages”] which the INSURED shall become legally obligated to pay as a
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result of a **91  CLAIM” but also *253  “CLAIMS EXPENSE.” Under the policy, “CLAIMS
EXPENSE” includes “all other fees, costs ... and expenses resulting from the ... defense ... of
such CLAIM, if incurred ... with the written consent of the Company, by the INSURED.” In
simpler terms, Greenwich insured MMSD not only for “DAMAGES” MMSD would become
legally obligated to pay as a result of a covered claim (here there were none) but also “CLAIMS
EXPENSE,” which includes attorney fees incurred by MMSD in defending against such a claim,
regardless of whether MMSD became legally obligated to pay damages to a third party. Despite
the fact that only “CLAIMS EXPENSE” and not “DAMAGES” are at issue in this case, the
majority ignores in its analysis of Greenwich's duty to defend the fact that “CLAIMS EXPENSE”
constitutes MMSD's exclusive “LOSS.”


3 Capitalization appears in Greenwich's policy to signify defined terms.


¶94 Steadfast's policy similarly promises to “pay on behalf of an ‘insured’ any ‘loss’ an ‘insured’
is legally obligated to pay as a result of a ‘claim[.]’ ” Steadfast's policy defines “Loss” to mean
both (1) “Compensatory damages or legal obligations arising from ‘Bodily injury’ ” or “Property
damage” and (2) “Related ‘claim expense.’ ” Under Steadfast's policy, “Claim expenses” include
attorney fees and “[a]ll other fees, costs and expenses resulting from the defense ... of a ‘claim’ if
incurred by” Steadfast or MMSD with Steadfast's consent.


¶95 In the underlying rain event litigation, no damages were awarded or paid to the plaintiffs for
their claims against MMSD. MMSD sustained no “loss” under the first prong of that definition
in either Greenwich's or Steadfast's policies. Instead, MMSD's “loss” as defined in each policy
was limited to attorney fees incurred in defending against the rain event *254  claims, included
under the second prong of “loss” in each policy and denominated as “CLAIMS EXPENSE” under
Greenwich's policy and as “Claim expenses” under Steadfast's policy. Although MMSD was never
found liable in the rain event litigation, nor did it agree to pay damages in settlement of that
litigation, MMSD did incur an insurable loss under the policies, in the form of attorney fees
incurred in its defense.


¶96 At this step in the analysis, I conclude that both Greenwich and Steadfast contractually agreed
to pay MMSD's attorney fees in defending the rain event litigation. The analysis does not end
there, however, because of course MMSD is not entitled to recover double its attorney fees, nor
was MMSD entitled to duplicative defenses against the rain event claims. If multiple policies cover
the same insured during the same period, then the policies' respective “other insurance” provisions
determine which insurer is primary and which is excess.


¶97 Greenwich's “other insurance” clause in its policy insuring MMSD provides in pertinent part:
“this insurance shall be in excess of the Retention amount ... and any other valid and collectible
insurance available to the INSURED ... unless such other insurance is written only as a specific
excess insurance over the Limits of Liability provided in this policy.” (Emphasis added.) While
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Greenwich contractually declares its insurance to be excess if other valid and collectible insurance
is available to MMSD, Steadfast's “other insurance” provision is markedly different. Steadfast
designates its insurance as primary unless other primary insurance is available to MMSD:


*255  L. OTHER INSURANCE


1. The insurance provided under this policy is primary insurance, except when:


a. Stated in the Declarations or by endorsement to apply in excess of or contingent **92  upon
the absence of other insurance; or


b. Any other primary insurance is available covering liability for any “claim” or “loss”....


When this insurance is primary and the “insured” has other insurance which is stated to be
applicable to the “claim” or “loss” on an excess basis, the amount of our liability under this
policy shall not be reduced by the existence of such excess insurance.


(Emphasis added.) Both Greenwich and Steadfast agreed to pay MMSD's “loss” in the form of
attorney fees incurred in defending the rain event litigation. Because Steadfast's policy provided
valid and collectible insurance to MMSD for this particular loss, Greenwich's insurance covering
this loss—attorney fees—is excess. Steadfast's own policy declares its coverage to be primary
unless (1) otherwise stated in the declarations or an endorsement, or (2) any other primary
insurance is available. Neither condition exists under these facts.


¶98 No one disputes Steadfast had a duty to defend MMSD against the entire litigation, even
though not all claims implicated Veolia, Steadfast's primary insured. See Fireman's Fund Ins.
Co. of Wis. v. Bradley Corp., 2003 WI 33, ¶ 21, 261 Wis. 2d 4, 660 N.W.2d 666 (“[W]hen an
insurance policy provides coverage for even one claim made in a lawsuit, the insurer is obligated to
defend the entire suit.”) Steadfast's “other insurance” provision states that its policy *256  provides
primary coverage. Greenwich also promised coverage for MMSD's defense costs, but its “other
insurance” provision states that Greenwich's coverage is excess to any other valid and collectible
insurance. Steadfast's contractual obligation to pay MMSD's defense costs constitutes “other valid
and collectible insurance,” rendering Greenwich an excess insurer as to that loss.


¶99 Despite this straightforward and unambiguous policy language, the majority declines to
interpret the “other insurance” clauses, inexplicably stating that “we do not interpret the terms of
the ‘other insurance’ clauses because under the undisputed facts ... Greenwich's ‘other insurance’
clause provided successive insurance to MMSD.” Majority op., ¶27. The majority does not
explain how an “other insurance” clause grants any coverage to an insured. Although the majority
contradictorily appears to have engaged in some interpretation of Greenwich's “other insurance”
clause (but not Steadfast's), it does not include its analysis of that provision in the opinion. Instead,
the majority examines only the “damages” aspect of “loss” despite the absence of any “damages”
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incurred by MMSD. Based solely on the “damages” for which MMSD could have been held
liable (but was not), the majority holds that both insurers provided primary coverage “in regard to
insuring MMSD's risk of damage[,]” majority op., ¶27, and therefore both had a duty to defend.
Majority op., ¶39. The majority's disregard for the actual and only “loss” incurred by MMSD—
attorney fees—generates its analytical error.


¶100 The majority concludes that “concurrent insurance is required before ‘other insurance’
clauses are triggered.” Majority op., ¶26. But the majority ignores the concurrent coverage
of the claim expense *257  “loss” incurred by MMSD—attorney fees—during overlapping
policy periods. No one disputes that both policies covered the 2008 rain event; therefore, the
majority's conclusion that the policies were successive is logically impossible. The majority then
quotes Plastics Engineering 4  for **93  the proposition that “[t]wo insurance policies cannot be
concurrent unless they insured ‘the same risk, and the same interest, for the benefit of the same
person, during the same period.’ ” Majority op., ¶26. Relying upon the different contractors insured
by each policy rather than the common insured (MMSD), the majority concludes that the policies
were successive, not concurrent. This contradicts the actual language of the policies, which should
have been the focus of analysis in this case.


4 Plastics Eng'g Co. v. Liberty Mut. Ins. Co., 2009 WI 13, ¶ 48, 315 Wis. 2d 556, 759 N.W.2d
613.


¶101 The majority's reliance on Plastics Engineering is misplaced. The case did not, as the majority
maintains, hold that “[t]wo insurance policies cannot be concurrent unless they insured ‘the same
risk, and the same interest, for the benefit of the same person, during the same period.’ ” Majority
op., ¶26. Rather, the case addressed whether Wis. Stat. § 631.43(1) applies to successive policies;
it did not address “other insurance” clauses at all. Plastics Eng'g Co. v. Liberty Mut. Ins. Co.,
2009 WI 13, ¶ 44, 315 Wis. 2d 556, 759 N.W.2d 613. The language the majority quotes from
Plastics Engineering was lifted from an explanatory parenthetical in a citation to a law review
article. Id., ¶ 48 (quoting Douglas R. Richmond, *258  Issues and Problems in “Other Insurance,”
Multiple Insurance, and Self-Insurance, 22 Pepp. L. Rev. 1373, 1376-82 (1995) ). 5  Nothing in
Plastics Engineering should be read as supplanting the actual policy language, which forms the
contract between insurer and insured, with a mechanical analysis of whether the policies cover
“the same risk, and the same interest, for the benefit of the same person, during the same period.”
Significantly, Greenwich's “other insurance” clause does not limit its excess position to only those
policies insuring “the same risk, and the same interest, for the benefit of the same person, during
the same period.” Instead, Greenwich's insurance is excess if there is other valid and collectible
insurance for the insured's loss—here, MMSD's attorney fees.
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5 In context, this statement appears to reflect a general description of how “other insurance”
clauses operate. But a general description of how courts have dealt with “other insurance”
clauses cannot rewrite the policy language the court is supposed to interpret and apply.


¶102 The majority effectively discards the policy language in favor of loose generalizations from
our case law. Whether Greenwich's policy was primary or excess (and whether Greenwich violated
its contractual obligations) should be resolved by the actual language of the insurance contracts
that govern our analysis. See Johnson Controls, Inc., 325 Wis. 2d 176, ¶ 58, 784 N.W.2d 579
(whether a duty to defend exists depends on the language of the policies). Instead, the majority
centers its holding on a stray citation to a law review article, resulting in a misguided fixation on
the claims made in the rain event litigation rather than MMSD's actual “loss.”


¶103 It is true that Greenwich had a duty to indemnify MMSD for “damages” MMSD may have
been liable to pay as a result of the acts or omissions of United Water, while Steadfast had a duty to
indemnify *259  MMSD for damages MMSD may have been liable to pay as a result of the acts
or omissions of Veolia. However, indemnification for such damages is not the issue here. MMSD
did not incur any loss based on the acts or omissions of its contractors. Instead, the issue is which
insurer was primary as to claim expenses, not damages. Both Greenwich and Steadfast insured the
same “loss,” namely, MMSD's defense of the rain event litigation, and both policies were in effect
for overlapping **94  periods of time. 6  Because Steadfast provided other valid and collectible
insurance for the attorney fees necessary to defend against the rain event litigation, Greenwich's
policy provided excess coverage. Notably, MMSD did collect its defense costs from Steadfast. 7


6 Greenwich's pollution policy period was July 24, 2007 to July 24, 2008, and Steadfast's
claims-made policy period was July 1, 2008 to July 1, 2009, with retroactive dates varying
by coverage type and ranging from March 1, 1998 to June 11, 2008.


7 Steadfast maintains that Greenwich's “other insurance” clause does not apply because
Steadfast's policy was not collectible, arguing that “MMSD will never be able to 'collect' on
the Steadfast policy for any liability due to the vicarious liability of United Water.” Steadfast
commits the same error as the majority by focusing exclusively on the claims for damages
instead of the common loss insured by both Greenwich and Steadfast: defense costs.


¶104 Nothing prohibits an insurer from denying its insured's tender of defense and stating the
grounds for this denial. See Water Well Sols. Serv. Grp. Inc. v. Consolidated Ins. Co., 2016 WI
54, ¶ 28, 369 Wis. 2d 607, 881 N.W.2d 285. While the insurer takes the risk that its coverage
position will later be found incorrect, see id., there is nothing improper about taking this course
of action, as Greenwich did. Based on its policy language and the existence of other valid and
collectible insurance, Greenwich correctly determined *260  that any coverage under its policy
for MMSD's claim expenses necessary to defend the rain event litigation was excess to Steadfast's.
It is irrelevant that Greenwich might ultimately have been liable to indemnify MMSD for any
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damages awarded against MMSD as a result of United Water's services; Steadfast was obligated to
pay all the claim expenses necessary to resolve the entire litigation, and in fact Steadfast did so. An
“insurer breaches the duty to defend by requiring the insured to incur attorney fees to defend ... on
the issue of liability and to litigate coverage simultaneously.” Reid v. Benz, 2001 WI 106, ¶ 3, 245
Wis. 2d 658, 629 N.W.2d 262. In this case, Steadfast paid MMSD's attorney fees incurred to defend
against the rain event litigation; MMSD was not forced to bear the expense. And Steadfast—not
MMSD—litigated coverage for defense costs. Accordingly, Greenwich did not breach any duty to
defend MMSD; as an excess insurer with respect to defense costs, Greenwich had no obligation
to provide a defense that MMSD was already receiving from its primary insurer.


¶105 The majority disregards applicable policy language, upsets the insurers' contractual allocation
of risk, and binds Greenwich to a risk for which it did not bargain. I would apply the “other
insurance” provisions of each contract and therefore reverse the judgment against Greenwich in
its entirety, holding Greenwich had no duty to defend MMSD because its policy provided only
excess coverage for MMSD's defense costs. Other than the principles of law regarding the pro
rata allocation of defense costs between insurers set forth in part II.B.4 of the majority opinion,
I respectfully dissent.


All Citations
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46 Cal.App.4th 1810, 54 Cal.Rptr.2d 176, 96 Cal.
Daily Op. Serv. 4520, 96 Daily Journal D.A.R. 7284


STONEWALL INSURANCE COMPANY, Plaintiff, Cross-defendant and Appellant,
v.


CITY OF PALOS VERDES ESTATES, Defendant, Cross-
defendant and Appellant; ADMIRAL INSURANCE COMPANY


et al., Defendants, Cross-complainants and Appellants;
CANADIAN INDEMNITY COMPANY, Defendant, Cross-complainant and Respondent;


FIREMAN'S FUND INSURANCE COMPANY et
al., Defendants, Cross-defendants and Respondents.


CITY OF PALOS VERDES ESTATES, Plaintiff, Cross-defendant and Appellant;
v.


STONEWALL INSURANCE COMPANY, Defendant, Cross-defendant and Appellant;
PURITAN INSURANCE COMPANY, Defendant, Cross-complainant and Appellant;


FIREMAN'S FUND INSURANCE COMPANY et
al., Defendants, Cross-defendants and Respondents.


No. B023805., No. B045183.
Court of Appeal, Second District, California.


Jun 19, 1996.


SUMMARY


A city and one of its liability insurers settled an action by a homeowner for negligence, nuisance,
and inverse condemnation arising from the city's negligent maintenance of a storm drain, which
eventually caused total destruction of the homeowner's property in 1981. The city and the insurer
then filed actions to recover the sums paid from other primary and excess liability insurers that
were on the risk between July 1971 and July 1982. The actions were consolidated, the city's bad
faith claims against some of the insurers were bifurcated for later trial, and the trial court found
that all liability was shared equally by two primary insurers whose policies covered the period
from Nov. 1, 1975, to July 1, 1980. (Superior Court of Los *1811  Angeles County, Nos. C439984
and SWC66204, Jack T. Ryburn and Alfred L. Margolis, Judges.)


The Court of Appeal vacated its prior decision, pursuant to a Supreme Court order, reversed the
summary judgment order with directions to the trial court to enter an order denying the motion,
dismissed any purported appeals from the nonsuit judgments, and granted a peremptory writ of
mandate in part and denied it in part. The court held that all of the city's liability insurers from 1971
until destruction of the home in 1981 were subject to liability for the damage. A continuing injury
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trigger of coverage applied. That is, there was a continuing injury, i.e., a continuous “occurrence,”
using the language of the policies, throughout the period from the beginning of the damage to the
property for which the city was at fault until that damage became complete, so that all insurers
whose policies were in force during any portion of that period covered the loss to the city arising
out of that damage. The court further held that it was questionable whether one insurer's policies,
which excluded from coverage liability arising under Cal. Const., former art. I, § 14 (now Cal.
Const., art. I, § 19), effectively excluded liability for inverse condemnation. In addition, the court
held that one insurer waived its right to invoke a policy provision excluding liability for inverse
condemnation, since it failed to inform the city of its reservation of rights under the exclusion
until three weeks before trial commenced. The city detrimentally relied on the insurer's failure to
assert its reservation of rights. The court also held that the trial court erred in exonerating carriers
who issued policies providing only coverage for periods prior to Sept. 2, 1976, one year before
the filing of the claim. The court further held that the loss-in-progress rule (Ins. Code, §§ 22,
250) (no insurance coverage when loss is known or apparent before issuance of policy), did not
bar recovery against any insurer who was a party to the proceedings. The court held that those
insurers whose policies commenced after the date on which the homeowner filed a government
claim against the city were not exonerated on the ground that loss was no longer contingent at that
date and, therefore, was no longer insurable. The court also held that if the limits of liability on the
policies of primary insurance that were determined to cover the city's liability to the homeowner
were found to cover adequately their pro rata share of that liability, no excess carrier would have
been liable to the city for any of the city's liability. The court further held that the city was entitled
to recover at least a portion of the $350,000 it paid to the homeowner, plus interest thereon, from
the two primary insurers, and the specific amounts that these insurers were to pay the city were to
be determined by giving effect to *1812  the policy limits and the deductible, retention, and “other
insurance” clauses of the policies of those carriers from whom the city was entitled to recover.
Moreover, the trial court possessed the discretion to apportion among the primary insurers the
burden of the $1.6 million total payout, plus interest on the $350,000 paid by the city, utilizing a
method that was on the whole fair and reasonable. Finally, the court held that the trial court erred
in granting one insurer's summary judgment motion. (Opinion by Gold, J., *  with Lillie, P. J., and
Woods, J., concurring.)


* Judge of the Los Angeles Superior Court, assigned by the Chief Justice pursuant to article
VI, section 6 of the California Constitution.
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Appellate Review § 27--Decisions Appealable--Order on Motion for Summary Judgment.
In consolidated actions between a city and its primary and excess liability insurers, in which the
city and one of its insurers sought reimbursement for amounts paid in settlement of an action by
a homeowner whose residence was destroyed due to the city's negligent maintenance of a storm
drain, and in which the city also sought damages from some insurers for bad faith, the trial court's
order granting an insurer's motion for summary judgment was appealable, since it disposed of all
claims by and against the insurer raised in either of the consolidated cases.


(2a, 2b)
Appellate Review § 13--Decisions Appealable--Appeal From Part of Decision--Rule.
An appeal cannot be taken from a judgment that fails to complete the disposition of all of the
causes of action between the parties even if the causes of action disposed of by the judgment have
been ordered to be tried separately or may be characterized as separate and independent from those
remaining. Further, a petition for a writ, not an appeal, is the authorized means for obtaining review
of judgments and orders that lack the finality required by Code Civ. Proc., § 904.1, subd. (a) (one
final judgment rule).


(3a, 3b)
Appellate Review § 122--Dismissal--Grounds--Procedural Defects--Nonappealable Judgment--
Treatment as Writ Application.
In consolidated actions between a city and its primary and excess liability insurers, in which the
city and one of its insurers sought reimbursement for amounts paid in settlement of an action by
a homeowner whose residence was destroyed due to the city's negligent *1813  maintenance of a
storm drain, and in which the city also sought damages from some insurers for bad faith, the trial
court's judgment concerning all but the bad faith issues was not appealable. Since the judgment
did not determine all issues between any parties to the consolidated cases, it did not come within
the judicially created exception to the one final judgment rule (Code Civ. Proc., § 904.1, subd.
(a)), which permits appeal from a judgment in a multiparty case determining all issues between
certain parties even though issues remain to be resolved between other parties. Notwithstanding
the nonappealability of the judgment, the notices of appeal were properly treatable as petitions for a
peremptory writ of mandate. The briefs and record contained all of the elements prescribed by Cal.
Rules of Court, rule 56, for an original mandate proceeding. Further, the functional equivalents
of any necessary verifications were supplied by the certifications of the clerk's transcript by the
clerk of the trial court and of the reporter's transcript by the clerk and the reporters. There was no
indication that the trial court as a respondent wished to appear separately or become more than a
nominal party to a writ proceeding. In addition, the case presented unusual circumstances making
it appropriate to ascertain from the record whether there were substantive errors that the appellate
court, by writ, should have ordered the trial court to correct.
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(4)
Insurance Contracts and Coverage § 79--Coverage of Contracts--Liability and Indemnity
Insurance--Risks Covered by Liability Insurance--Trigger of Coverage--Third Party Property
Damage Claim--Successive Insurance Policies.
After a city's continuous negligence in operating a storm drain rendered it liable to a homeowner
for the destruction of his residence, all of the city's liability insurers from 1971 until destruction of
the home in 1981 were subject to liability for the damage. A continuing injury trigger of coverage
applied. That is, there was a continuing injury, i.e., a continuous “occurrence,” using the language
of the policies, throughout the period from the beginning of the damage to the property for which
the city was at fault until that damage became complete, so that all insurers whose policies were
in force during any portion of that period covered the loss to the city arising out of that damage.


(5)
Insurance Contracts and Coverage § 80--Coverage of Contracts--Liability and Indemnity
Insurance--Risks Covered by Liability Insurance--Exclusions and Limitations--Inverse
Condemnation Damages.
It was questionable whether a city's liability insurance policies, which excluded from coverage
liability arising under Cal. *1814  Const., former art. I, § 14 (now Cal. Const., art. I, § 19),
effectively excluded liability for inverse condemnation. Such a reference to a provision of the
California Constitution was not sufficient to alert a reasonable layperson to the fact that the policy
excluded damages for inverse condemnation, which is not even specifically mentioned in the
California Constitution. Moreover, there was no indication in the record that inverse condemnation
coverage was unavailable at the inception of the policies or that it was available only at an increased
premium. However, the trial court erred in granting the insurer's motion for judgment under Code
Civ. Proc., § 631.8, on the ground that Gov. Code, § 911.2, requiring the filing of claims against
governmental entities, cut off liability of carriers providing coverage only before Aug. 19, 1976,
without giving the insurer an opportunity to introduce evidence on its own behalf concerning the
impact of the language excluding coverage for liability under Cal. Const., former art. I, § 14 (now
Cal. Const., art. I, § 19).


(6a, 6b)
Insurance Contracts and Coverage § 107.4--Extent of Loss of Insured and of Liability of
Insurer--Liability and Indemnity Insurance--Defense Under Reservation of Rights--Waiver--
Inverse Condemnation Exclusion.
A liability insurer that undertook defense of an action by a homeowner against a city for negligence,
nuisance, and inverse condemnation, arising from the destruction of the homeowner's residence
due to the city's negligent maintenance of a storm drain, waived its right to invoke a policy
provision excluding liability for inverse condemnation, since it failed to inform the city of its
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reservation of rights under the exclusion until three weeks before trial commenced. The city
detrimentally relied on the insurer's failure to assert its reservation of rights. The insurer's omission
placed the counsel it had selected in a conflict of interest in defending the action. Upon assertion of
a reservation of rights the city would have been entitled to have separate counsel represent it at the
insurer's expense. However, the city, being unaware of any reservation of rights, did not request
representation by separate counsel. By the time the notice of reservation of rights was sent, trial
was about to commence, and it would have been too late for an attorney representing solely the
interests of the insured to have replaced the attorney who was representing the insurer's interests
as well. Moreover, the city was prejudiced by the insurer's inaction. While the city knew of the
exclusion, it did not know that the insurer was going to invoke it, and it was entitled to believe
that the insurer would not do so.


[See 6 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 1137.] *1815


(7)
Insurance Contracts and Coverage § 107.4--Extent of Loss of Insured and of Liability of Insurer--
Liability and Indemnity Insurance--Defense Under Reservation of Rights--Waiver.
An insurer's assumption of the defense of its insured without giving notice of a reservation of
rights may preclude the insurer from denying coverage because of that which could have been
reserved. An insurer can waive policy provisions that would otherwise defeat coverage. Where an
insurer reserves its right to claim noncoverage under the policy, notice of the reservation must be
given to the insured or the reservation is deemed waived. If a liability insurer with knowledge of
a ground of noncoverage under the policy assumes and conducts the defense of an action brought
against the insured without disclaiming liability and giving notice of its reservation of rights, it is
thereafter precluded in an action upon the policy from setting up such ground of noncoverage. In
other words, the insurer's unconditional defense of an action brought against its insured constitutes
a waiver of the terms of the policy and an estoppel of the insurer to assert such grounds.


(8a, 8b)
Judgments § 87--Collateral Estoppel--Necessity for Judgment-- Judgment Vacated Under
Settlement Agreement.
Where a judgment is entered against a governmental entity in an action brought solely on the theory
on inverse condemnation, an appeal is filed, the case is settled with a stipulation that the judgment
be vacated, and the appeal is abandoned, collateral estoppel precludes the entity from denying that
it was held liable for inverse condemnation. Thus, in consolidated actions between a city and its
primary and excess liability insurers, in which the city and one of its insurers sought reimbursement
for amounts paid in settlement of an action by a homeowner arising from the destruction of the
homeowner's residence due to the city's negligent maintenance of a storm drain, although the
homeowner obtained a judgment in his favor for inverse condemnation, negligence, and nuisance,
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and the parties then settled the case while an appeal was pending and stipulated to vacation of the
judgment “for all purposes,” the judgment still had a preclusive effect on the issue of whether a
portion of the settlement monies were paid for inverse condemnation.


[See 7 Witkin, Cal. Procedure (3d ed. 1985) Judgments, § 216.]


(9)
Judgments § 88--Collateral Estoppel--Finality of Judgment--Case Settled on Appeal.
Under the doctrine of collateral estoppel, issue preclusion requires only that the prior adjudication
upon which it is based be sufficiently firm to be accorded preclusive effect. Thus, *1816  when an
appeal is settled favorably to the plaintiff and then is dismissed, the trial court's judgment reemerges
with sufficient finality to permit application of collateral estoppel.


(10)
Insurance Contracts and Coverage § 80--Coverage of Contracts-- Liability and Indemnity
Insurance--Risks Covered by Liability Insurance-- Exclusions and Limitations--Inverse
Condemnation Damages.
In consolidated actions between a city and its primary and excess liability insurers, in which
the city and one of its insurers sought reimbursement for amounts paid to settle the appeal of
a judgment in favor of a homeowner for negligence, nuisance, and inverse condemnation, the
jury's verdict in the homeowner's favor, which delineated the quantum of damages awarded for
negligence and nuisance, was binding on the insurers for purposes of determining the extent to
which reimbursement of the city for the settlement was precluded by policy provisions excluding
coverage for inverse condemnation. Thus, the insurers were not entitled to invoke the exclusion as
to the entire settlement, but were liable to reimburse the city for that portion of the settlement paid
on the negligence and nuisance causes of action. Further, one of the two insurers whose policies
did not contain valid inverse condemnation exclusions was liable for the entire settlement, and the
other insurer, depending on whether its policies were found to contain valid inverse condemnation
exclusions, may or may not have been liable for its proportionate share as well.


(11)
Insurance Contracts and Coverage § 126--Actions--Limitations and Defenses--Claim Against
Governmental Entity--Applicability of Statute of Limitations of Government Claims Act.
In consolidated actions between a city and its primary and excess liability insurers, in which the
city and one of its insurers sought reimbursement for amounts paid in settlement of an action by
a homeowner whose residence was destroyed due to the city's negligent maintenance of a storm
drain, the trial court erred in exonerating carriers who issued policies providing only coverage
for periods prior to Sept. 2, 1976, one year before the filing of the claim. Although Gov. Code,
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§ 911.2, of the Government Claims Act required that the homeowner file a claim against the city
not later than one year after the accrual of his cause of action, and although he did not file his
claim until Sept. 2, 1977, § 911.2, did not bar his claim against any carrier, since the one-year
limitations period did not begin to run until the situation as to the property had stabilized, which
did not occur prior to Sept. 2, 1976. As a result of the city's ongoing periodic design, maintenance,
and mitigation activities, relatively minor erosion damage to the property was *1817  occurring in
1978, and the deep-seated landslide was activated that effectively destroyed the property in 1981.
Thus, the city's liability for pre-Sept. 2, 1976, damages was not cut off by § 911.2, and carriers
providing coverage before that date were not exonerated from liability by § 911.2.


(12)
Insurance Contracts and Coverage § 18--Insurable Interest--“Loss-in-Progress” Rule--
Contingency of Risk.
Ins. Code, § 22, defining insurance as a contract to indemnify another for a loss or liability resulting
from a past or present contingent or unknown event, and Ins. Code, § 250, limiting insurability to
events that are contingent or unknown, embody the “loss-in-progress” rule. Under this rule, the
insurer on the risk when it ceases to be contingent is liable for future as well as past losses, and
insurance is not available to indemnify against losses that are not contingent.


(13)
Insurance Contracts and Coverage § 18--Insurable Interest--“Loss-in-Progress” Rule--Continuous
Injury to Property--Contingency of Risk.
In consolidated actions between a city and its primary and excess liability insurers, in which the
city and one of its insurers sought reimbursement for amounts paid in settlement of an action by
a homeowner whose residence was destroyed due to the city's negligent maintenance of a storm
drain, the loss-in-progress rule (Ins. Code, §§ 22, 250) (no insurance coverage when loss is known
or apparent before issuance of policy) did not bar recovery against any insurer who was a party
to the proceedings. In the context of continuous or progressively deteriorating property damage
or bodily injury insurable under a third-party comprehensive general liability policy, as long as
there remains uncertainty about damage or injury that may occur during the policy period and
the imposition of liability upon the insured, and no legal obligation to pay third party claims has
been established, there is a potentially insurable risk within the meaning of Ins. Code, §§ 22, 250,
for which coverage may be sought. Thus, the loss-in-progress rule will not defeat coverage for a
claimed loss where it has yet to be established, at the time the insurer entered into the contract of
insurance with the policyholder, that the insured had a legal obligation to pay damages to a third
party in connection with a loss.


(14)
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Insurance Contracts and Coverage § 18--Insurable Interest--Liability Insurance--Contingent Loss
Due to Landslide.
In consolidated actions between a city and its primary and excess liability insurers, in which the
city and one of its insurers sought reimbursement *1818  for amounts paid in settlement of an
action by a homeowner whose residence was destroyed due to the city's negligent maintenance of
a storm drain, those insurers whose policies commenced after the date on which the homeowner
filed a government claim against the city were not exonerated on the ground that loss was no longer
contingent at that date and, therefore, was no longer insurable. The appropriate test of insurability
is lack of definitive establishment of the insured's liability. Further, the government claim asserted
a liability of the city of a wholly different character than that established in the homeowner's
action. The claim was based upon erosion within the parkland channel that diminished the value
of the property by the threat of erosion to it and the removal of lateral support. The trial court
found that there was a loss when the claim was filed due to stress cracks and removal of lateral
support. However, when the claim was filed, it was unknown to everyone that the real threat was
not merely of these harms, but rather that the entire property including the improvements would
be devastated by the landslide. The difference in degree was so great as to be a difference in kind.
Even if the applicable test were whether the insured knew of the risk of liability at the time the
policy was issued, the risk that in fact materialized to cause the great bulk of the property damage
was contingent when all of the subject policies were issued.


(15)
Appellate Review § 34--Presenting and Preserving Questions in Trial Court--Defenses--Insurance
Applicant's Failure to Disclose Potential Property Damage.
In consolidated actions between a city and its primary and excess liability insurers, in which the
city and one of its insurers sought reimbursement for amounts paid in settlement of an action by
a homeowner whose residence was destroyed due to the city's negligent maintenance of a storm
drain, the insurers on the risk after the date on which the homeowner filed a government claim for
damage resulting from erosion and loss of lateral support were not relieved of the obligation to
indemnify the city for its loss on the ground that the city failed to disclose the government claim in
its applications for insurance. Although the insurers may have been able to escape liability upon
an appropriate showing (Ins. Code, §§ 331-338), they failed to show that their pleadings in the
trial court raised the issue of rescission. In fact, as to one insurer, the trial court had concluded
that no such defense was raised in the pleadings and that no prejudice was shown, and that finding
was not attacked on appeal.


(16)
Insurance Contracts and Coverage § 80--Coverage of Contracts-- Liability and Indemnity
Insurance--Risks Covered by Liability Insurance-- Exclusions and Limitations--Damage Not
Expected or Intended by Insured--Effect of Insured's Negligence.
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In *1819  consolidated actions between a city and its primary and excess liability insurers, in
which the city and one of its insurers sought reimbursement for amounts paid in settlement of an
action by a homeowner whose residence was destroyed due to the city's negligent maintenance of
a storm drain, the city was not precluded from obtaining reimbursement of its losses by the fact
that all of the policies limited the definition of a covered “occurrence” to damage that was neither
intended nor expected from the standpoint of the insured. Although the city's efforts to correct the
problem had been negligent, even a conscious disregard for the safety of others does not render
the resulting harm intentional. Moreover, the city manager and its engineer testified that the loss
was not expected, and the true cause of the loss was not known until 1981, thus supporting the
trial court's conclusion that the insured did not expect the loss in any relevant policy period prior
to 1981.


(17)
Insurance Contracts and Coverage § 15--Rules in Aid of Interpretation of Contracts--Interpretation
Against Insurer--Policy Limits.
A liability insurance policy that was in effect for a three-year period and had three separate
endorsements, including a limit of $300,000 per occurrence and in the aggregate, was properly
construed as covering three separate periods with a limit of $300,000 for each period, for an
aggregate of $900,000, rather than as covering one three-year period having an aggregate of
$300,000. At best, the policy was ambiguous and had to be interpreted against the insurer.
Moreover, the insurer had stipulated with another insurer that its policies provided coverage
of $300,000 per occurrence per year and never sought to be relieved of that stipulation in the
trial court. Other policy language stating that all damage resulting from continuous and repeated
exposure would be deemed a single occurrence could not be construed as limiting the aggregate
coverage to $300,000, since the policy covered occurrences within a policy period, and the insurer
issued policies covering three different periods.


(18)
Insurance Contracts and Coverage § 106--Extent of Loss of Insured and of Liability of
Insurer--Liability and Indemnity Insurance--Secondary Insurer-- Exhaustion of Primary Insurance
Coverage.
Liability under a secondary (excess) policy will not attach until all primary insurance is exhausted,
even if the total amount of primary insurance exceeds the amount contemplated in the secondary
policy.


(19)
Insurance Contracts and Coverage § 106--Extent of Loss of Insured and of Liability of
Insurer--Liability and Indemnity Insurance--Secondary Insurer-- Exhaustion of Primary Insurance
Coverage--“Horizontal Allocation of the Risk” Approach to Liability. *1820
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In consolidated actions between a city and its primary and excess liability insurers, in which the
city and one of its insurers sought reimbursement for amounts paid in settlement of an action by
a homeowner whose residence was destroyed due to the city's negligent maintenance of a storm
drain, if the limits of liability on the policies of primary insurance that were determined to cover
the city's liability to the homeowner were found to cover adequately their pro rata share of that
liability, no excess carrier would have been liable to the city for any of the city's liability. Such a
result is based is based on the “horizontal allocation of the risk” approach to liability as between
primary and excess carriers, rather than the “vertical” approach.


(20)
Insurance Contracts and Coverage § 118--Apportionment Among Insurers-- “Qualified Time on
the Risk” Method--Trial Court's Discretion.
In consolidated actions between a city and its primary and excess liability insurers, in which the
city and one of its insurers sought reimbursement for amounts paid in settlement of an action
by a homeowner whose residence was destroyed due to the city's negligent maintenance of a
storm drain, liability as among the insurers involved was apportionable as follows. First, the city
was entitled to recover at least a portion of the $350,000 it paid to the homeowner, plus interest
thereon, from the two primary insurers, and the specific amounts that these insurers were to pay
the city were to be determined by giving effect to the policy limits and the deductible, retention,
and “other insurance” clauses of the policies of those carriers from whom the city was entitled
to recover. Further, the obligations of those carriers to reimburse the city were not necessarily
joint and several. Second, the trial court possessed the discretion to apportion among the primary
insurers the burden of the $1.6 million total payout, plus interest on the $350,000 paid by the city,
utilizing a method that was on the whole fair and reasonable. The “qualified time on the risk”
method of apportionment, which primarily bases apportionment on the relative duration of each
primary policy as compared with the overall period during which the “occurrences” occurred, was
to be used unless another method would be more equitable.


(21)
Summary Judgment § 28--Appellate Review--Abuse of Discretion-- Existence of Triable Issue of
Material Fact--Liability Insurance Policy.
In consolidated actions between a city and its primary and excess liability insurers, in which the
city and one of its insurers sought reimbursement for amounts paid in settlement of an action by
a homeowner whose residence was destroyed due to the city's negligent *1821  maintenance of
a storm drain, the trial court erred in granting an insurer's summary judgment motion (Code Civ.
Proc., § 437c, subds. (c), (g)). The trial court improperly determined that no damage occurred to
the property after Feb. 1, 1980, a date prior to the inception of the policy, based upon its conclusion
that a stipulation as to the date of taking for inverse condemnation purposes, a date prior to the
inception of the policy period, was binding on all parties to these consolidated cases even though
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the stipulation was entered into only between the city and the homeowner. There was a factual
showing of substantial damage to the property in 1981, after the inception of the policy, thereby
creating a triable issue of material fact and requiring denial of the summary judgment motion.
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GOLD, J.*


*  -


* Judge of the Los Angeles Superior Court, assigned by the Chief Justice pursuant to article
VI, section 6 of the California Constitution.


I. Appellate Background
This division filed its decision in the within cause on May 15, 1992, and modified it on June
11, 1992, on denial of rehearing. Said decision suggested that in light of the then recent granting
of review by the California Supreme Court of Montrose Chemical Corp. v. Admiral Ins. Com. †


(Cal.App.), grant of review of this case by the Supreme Court would contribute to certainty of
California law.
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† Reporter's Note: Review granted, May 21, 1992 (S026013).


On August 27, 1992, the Supreme Court did grant review of this case.


On July 3, 1995, the Supreme Court filed its decision in the Montrose case: Montrose Chemical
Corp. v. Admiral Ins. Com. (1995) 10 Cal.4th 645 [42 Cal.Rptr.2d 324, 897 P.2d 1]. The Supreme
Court's decision in the Montrose case is hereinafter referred to as “Montrose.”


This case is again before this court by virtue of an order of the Supreme Court filed October 19,
1995. By that order, the Supreme Court transferred the cause to this court with directions to vacate
our prior decision herein and to reconsider the cause in light of Montrose.


II. The Proceedings Below


A. The Underlying Action (the Papworth case)
In an underlying action, Michael T. Papworth (Papworth) sued the City of Palos Verdes Estates
(the City), claiming that as a consequence of a continuous and repeated course of conduct of
the City from 1971 to 1981 (namely, *1823  improper design and maintenance of a City storm
drain adjoining property purchased by Papworth in August of 1971), Papworth's property was
damaged and ultimately became worthless. Papworth's complaint sounded in negligence, nuisance
and inverse condemnation.


The jury awarded Papworth $1,188,791.57 as damages for negligence and nuisance and
$1,881,946.70 as damages for inverse condemnation. Judgment was entered for $1,881,946.70.
Pending appeal, the underlying action was settled by payment of $1.6 million together with a
stipulation (confirmed in an order of court) vacating the judgment “for all purposes.” Of the
$1.6 million settlement, $350,000 was paid by the City, $300,000 by The Jefferson Insurance
Company of New York (Jefferson) and $950,000 by Stonewall Insurance Company (Stonewall).
Other insurers of the City refused to contribute toward the settlement.


B. The Two Cases on Appeal
The appeals that are the subject of the within decision arise in the two cases that followed settlement
of the underlying action.


The City suit: In the first of these two cases (Los Angeles County Superior Court case No.
SWC66204, hereinafter referred to as the City suit), the City sued all insurers who had issued
primary or excess liability policies to it from 1971 through 1983. In the City suit the City sought
(i) on a breach of contract theory, to recover the $350,000 it paid to settle the Papworth claim,
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less a $1,000 deductible; and (ii) damages against certain of its insurers for bad faith failure to
settle the Papworth claim.


The Stonewall suit: In the second case (Los Angeles County Superior Court case No. C439984,
hereinafter referred to as the Stonewall suit), Stonewall sued the City and the other insurers who
issued liability insurance to the City during the period of exposure to damage resulting from
the City's conduct, seeking a return of the $950,000 Stonewall paid toward the settlement of the
underlying action, claiming that it was not liable for any of that sum. Its complaint and the cross-
complaints filed by the other insurers also seek a declaration of the relative liability of each of the
insurers and apportionment of that liability among the insurers.


The trial court initially consolidated the two cases. Ultimately it bifurcated the proceedings and
deferred action on what it denominated as “Phase II” (the City's bad faith claims) until after
determination of “Phase I” (all of the other issues). We deal herein with appeals from a summary
judgment order in favor of one insurer (Canadian Indemnity Company, hereinafter Canadian) and
purported appeals from certain of the trial court's subsequent judgments in Phase I. Phase II has
not yet been tried. *1824


After the consolidated cases had been bifurcated, the trial court heard Canadian's motion for
summary judgment and on November 19, 1986, signed an order granting that motion.


The trial of Phase I thereafter ensued. Following opening statements, the trial court granted nonsuit
motions of Central National Insurance Company of Omaha (Central National) and Employers
Reinsurance Corporation (Employers). The trial court also granted a motion of Covenant Mutual
Insurance Company (Covenant) for judgment pursuant to Code of Civil Procedure section 631.8.
Separate judgments in favor of Covenant and Employers were filed on September 28, 1988. A
separate judgment in favor of Central National was filed on June 12, 1989. At the end of the
City's case-in-chief, the trial court granted the motions of Fireman's Fund Insurance Companies
(Fireman's) and Central Mutual Insurance Company (Central Mutual) for judgment pursuant to
Code of Civil Procedure section 631.8 on the ground that their policies covered only periods prior
to September 2, 1976, and that claims for damage occurring prior to September 2, 1976, were
barred by Government Code section 911.2.


Upon the completion of the trial of Phase I, the trial court held that the City's liability was covered
by insurance except for $53,000 in deductibles and self-insured retention; and it imposed that
liability jointly and severally upon Jefferson and Admiral Insurance Company (Admiral). Jefferson
and Admiral had issued policies the trial court deemed primary for the period from November 1,
1975, to July 1, 1980. Stonewall was exonerated from liability and adjudged entitled to recover
from Jefferson and Admiral the $950,000 it had paid. The trial court reasoned that as an excess
carrier, Stonewall had no obligation to indemnify the City because primary carriers Jefferson
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and Admiral in the aggregate had coverage in amounts sufficient to fully indemnify the City.
All other excess carriers were similarly exonerated. Primary carriers who had issued policies
covering periods after February 1, 1980, were exonerated because of the trial court's conclusion
that a stipulation in the Papworth case fixing February 1, 1980, as the date of taking for inverse
condemnation purposes also had the effect of fixing the date when the Papworth property was
a total loss. On August 16, 1989, judgment (hereinafter sometimes referred to as the Phase I
judgment) was entered accordingly.


III. Summary of Our Conclusions
The following is a summary of our conclusions concerning the Phase I judgment and the summary
judgment in favor of Canadian: *1825


1. This case presents the issue of what event or events activate or “trigger” the obligations of
the respective insurers to indemnify the City. We conclude that the “continuing injury” trigger
of coverage applied in Montrose should also be applied in this case—that is, that there was a
“continuing injury” (a continuous “occurrence,” using the language of the policies) throughout the
period from the beginning of the damage to the Papworth property for which the City was at fault
until that damage became complete—so that all insurers whose policies were in force during any
portion of that period covered the loss to the city arising out of that damage.


2. The fact that the Papworth judgment was vacated does not render the inverse condemnation
exclusions in the insurance policies issued to the City either all-important or of no significance.
An apportionment of the $1.6 million settlement between inverse condemnation liability and
negligence/nuisance liability must be made. All carriers other than Jefferson and possibly
Fireman's exclude coverage for inverse condemnation and therefore do not cover the inverse
condemnation proportion of the $1.6 million settlement. Jefferson cannot invoke its inverse
condemnation exclusion because it waited too long to assert that exclusion. The efficacy of
Fireman's exclusion will have to be addressed again by the trial court because the trial court
improperly granted Fireman's Code of Civil Procedure section 631.8 motion.


3. The trial court erred in granting Canadian's summary judgment motion. It improperly determined
that no damage occurred to the Papworth property after February 1, 1980 (a date prior to the
inception of the Canadian policy), based upon its conclusion that a stipulation as to the date of
taking for inverse condemnation purposes (a date prior to the inception of the Canadian policy
period) was binding on all parties to these consolidated cases even though the stipulation was
entered into only between the City and Papworth. There was a factual showing of substantial
damage to the Papworth property in 1981, after the inception of the Canadian policy, thereby
creating a triable issue of material fact and requiring that Canadian's motion be denied.
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4. The trial court erred in exonerating carriers who issued policies providing only coverage for
periods prior to September 2, 1976. Although Government Code section 911.2 required that
Papworth file a claim against the City not later than one year of the accrual of his cause of action,
and although Papworth did not file a claim against the City until September 2, 1977, section 911.2
did not bar Papworth's claim against any carrier because the aforementioned one-year period did
not begin to run until the situation as *1826  to the Papworth property had stabilized—a date
clearly after Papworth filed his claim.


5. Because of the error just described in applying Government Code section 911.2, the trial court
did not determine the date on which damage to the Papworth property for which the City was
culpable first occurred. It will be necessary for the trial court to make such a determination—or at
least to determine during which primary carrier's policy period such damage first occurred. Also,
because (as mentioned above) the trial court erroneously determined that no such damage occurred
after February 1, 1980, it will be necessary for the trial court to determine the latest date on which
such damage occurred—or at least to determine during which primary carrier's policy period such
damage last occurred. Once such determinations have been made, if (as seems extremely likely)
the aggregate of the policy amounts of the primary policies in effect from the beginning of such
damage to the end of such damage is adequate to cover the City's obligation to Papworth, then no
excess carrier is liable for any of that obligation.


6. Admiral was a primary carrier.


7. Coverage is not eliminated by the “known loss” rule, sometimes called the “loss-in-progress”
rule (Ins. Code, §§ 22 & 250).


8. Coverage is not eliminated by the policies' “expected or intended” limitation.


9. The Jefferson policy covered three separate years, each with a separate $300,000 limit and a
separate $1,000 deductible—so that Jefferson had, subject to an aggregate of $3,000 in deductibles,
an aggregate of $900,000 in coverage for the continuing injury in the case at bar.


10. The City is entitled to recover at least a portion of the $350,000 it paid to Papworth (plus interest
thereon) from Jefferson and at least another portion from Admiral. The specific amounts which
Jefferson and Admiral (and any other insurer from whom the City is entitled to recover) are to pay
the City are to be determined by giving effect to the policy limits and the deductible, retention and
“other insurance” clauses of the policies of those carriers from whom the City is entitled to recover.
The obligations of those carriers to reimburse the City are not necessarily joint and several.


11. The trial court shall allocate among the carriers themselves the burden of the loss ($1.6 million,
possibly less deductibles and/or retentions), plus interest, according to a method determined by
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the trial court to be fair *1827  and reasonable. The trial court shall use what we hereinafter call
the “qualified time on the risk” method unless another method would be more equitable.


12. In Phase II the trial court is to consider the claim of the City that some of the insurers are now
barred from asserting any exclusions from coverage because they did not take the opportunity to
settle the Papworth claim for an amount less than the actual award.


IV. Threshold Issues


A. Appealability


1. The Order for Summary Judgment in Favor of Canadian
(1) On December 2, 1986, Puritan Insurance Company filed a notice of appeal from the November
19, 1986, order granting Canadian's motion for summary judgment. While the record before us
discloses no judgment in favor of Canadian ever entered on its summary judgment motion, the
November 19, 1986, order is appealable because it disposes of all claims by and against Canadian
raised in either of the consolidated cases. Decisional law clearly establishes that such an order
is appealable. (Justus v. Atkinson (1977) 19 Cal.3d 564, 568 [139 Cal.Rptr. 97, 565 P.2d 122];
Etienne v. DKM Enterprises, Inc. (1982) 136 Cal.App.3d 487, 489 [186 Cal.Rptr. 321].)


On October 20, 1986, before the Puritan Insurance Company notice of appeal was filed and even
before the November 19, 1986, “attorney order” granting Canadian's motion was filed, Admiral
filed a notice of appeal. That notice of appeal purported to appeal “from the judgment rendered
on September 25, 1986 ... in favor of defendant, cross-defendant and cross-complainant Canadian
Indemnity Company and against plaintiff Stonewall Insurance Company and all remaining
defendants, cross-defendants and cross-complainants ....” As noted above, there is no indication
in the record that any such judgment was ever rendered, and certainly no indication that any such
judgment was rendered on September 25, 1986. What did happen on September 25, 1986, was that
the trial court, upon hearing Canadian's summary judgment motion, issued a minute order granting
that motion but directing that a formal “attorney order” thereafter be prepared and submitted by
Canadian. (In fact, after Canadian submitted such an “attorney order”—the one the trial court
eventually signed on November 19, 1986, objections and counterproposals and responses thereto
were filed by various parties before the trial court finally elected to sign the proposed “attorney
order” Canadian initially submitted.) The September 25, 1986, *1828  minute order, not being a
final order, is of course nonappealable; and the October 20, 1986, notice of appeal was premature
as of the date of its filing. However, in view of the fact that Admiral's notice of appeal obviously
was intended to apply to the November 19, 1986, “attorney order” ultimately filed and in view of
the fact that the parties have briefed Admiral's appeal from the granting of Canadian's summary
judgment motion on the merits without raising any objection to Admiral's notice of appeal during
the ensuing nine and one-half years, the requisite good cause appears; and we shall treat Admiral's



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=19CALIF3D564&originatingDoc=I6347fde6fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_233_568&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_568 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1977113069&pubNum=661&originatingDoc=I6347fde6fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000226&cite=136CAAPP3D487&originatingDoc=I6347fde6fab411d983e7e9deff98dc6f&refType=RP&fi=co_pp_sp_226_489&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_226_489 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1982144527&pubNum=227&originatingDoc=I6347fde6fab411d983e7e9deff98dc6f&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Stonewall Ins. Co. v. City of Palos Verdes Estates, 46 Cal.App.4th 1810 (1996)
54 Cal.Rptr.2d 176, 96 Cal. Daily Op. Serv. 4520, 96 Daily Journal D.A.R. 7284


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 17


notice of appeal as filed immediately after the November 19, 1986, order (see Cal. Rules of Court,
rules 2(c), 2(d)) and as directed toward that order (see, e.g., Smith v. Smith (1954) 126 Cal.App.2d
194, 195 [272 P.2d 118]; Seven Up Bottling Co. v. Grocery Drivers Union (1950) 97 Cal.App.2d
623, 624 [218 P.2d 41]).


2. The Judgments Following Nonsuits


(a). The Judgment in Favor of Covenant
No party has challenged the judgment in favor of Covenant before this court, so we shall leave
that judgment undisturbed.


(b). The Judgment in Favor of Central National
As noted above, the judgment in favor of Central National was entered on June 12, 1989. That
date is less than 180 days before the City's notice of appeal herein was filed and less than 180
days before Stonewall's notice of cross-appeal herein was filed. However, no notice of appeal filed
herein refers to the June 12, 1989, judgment. Stonewall's notice of cross-appeal expressly appealed
from “those portions of the judgment rendered on August 16, 1989 ... declaring judgment in favor
of ... Central National Insurance Company of Omaha ... against Stonewall Insurance Company
and all prior rulings incorporated therein and superceded thereby.” (Italics added.) However, the
August 16, 1989, judgment did not by its terms “incorporate” or “supercede” the June 12, 1989,
judgment. This is not a situation in which it is appropriate to construe a notice of appeal as relating
to a judgment or order other than the one it purports to appeal from. Accordingly, to the extent that
any party to the proceedings before us claims that an appeal has been perfected from the June 12,
1989, judgment, we reject such claim and dismiss any such appeal. 1 2  *1829


1 The fact that we decline to review the trial court's exoneration of Central National is quite
unlikely to make any practical difference in the result in these consolidated cases, in view of
the conclusions expressed in part V. G. 1., post, wherein we note that the possibility that any
excess carrier will be obligated to contribute toward any of the City's liability to Papworth
seems extremely remote.


2 The August 16, 1989, judgment contains certain new provisions (relating to the recovery
of costs incurred in these consolidated cases) concerning Central National. Our dismissal
of any purported appeal from the June 12, 1989, judgment of course does not prevent us
from considering provisions concerning Central National contained in the August 16, 1989,
judgment but not contained in the June 12, 1989, judgment.


(c). The Judgment in Favor of Employers
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The judgment in favor of Employers was entered on September 28, 1988. It became final long
before the filing of any notice of appeal or notice of cross-appeal that could conceivably be
construed as relating to it. Accordingly, to the extent that any party to the proceedings before us
claims that an appeal has been perfected from the September 28, 1988, judgment, we also reject
such claim and dismiss any such appeal. 3 4


3 Again, the fact that we decline to review the trial court's exoneration of Employers is quite
unlikely to make any practical difference in the result in these consolidated cases, in view of
the conclusions expressed in part V. G. 1., post, wherein we note that the possibility that any
excess carrier will be obligated to contribute toward any of the City's liability to Papworth
seems extremely remote.


4 Again, the August 16, 1989, judgment contains certain new provisions (relating to the
recovery of costs incurred in these consolidated cases) concerning Employers; and our
dismissal of any purported appeal from the September 28, 1988, judgment of course does
not prevent us from considering provisions concerning Employers not contained in the
September 28, 1988, judgment but contained in the August 16, 1989, judgment.


3. The Phase I Judgment
Prior to issuing our 1992 opinion herein, we directed a letter to all parties requesting additional
briefing on the question of the appealability of the Phase I judgment in view of the fact that Phase
II of these consolidated cases has not as yet been tried. It appeared to us that it was at least arguable
that the single judgment rule might bar an appeal herein until Phase II also had gone to judgment.
All parties who responded argued that the appeal should go forward.


In our 1992 opinion we held as a threshold matter that the trial court did not abuse its discretion in
severing for a later trial the bad faith claims. Next, based upon authority then in existence (Guntert
v. Stockton (1974) 43 Cal.App.3d 203 [117 Cal.Rptr. 601] and Highland Development Co. v. City
of Los Angeles (1985) 170 Cal.App.3d 169 [215 Cal.Rptr. 881]), we concluded in our 1992 opinion
that the one final judgment rule did not bar appeal from a judgment in a properly severed portion
where hearing the appeal on the merits contributes to judicial efficiency or avoids hardship to
*1830  the parties. We held that the Phase I judgment was appealable as to those of the insurers
not involved in Phase II, and we further concluded that resolution of the appeal as to all parties
(even those involved in Phase II) rather than piecemeal as to some only would promote judicial
economy. Accordingly, we proceeded to hear the appeal from the Phase I judgment as to all parties
to that judgment.


However, almost two years to the day after our 1992 opinion herein was filed, the California
Supreme Court decided Morehart v. County of Santa Barbara (1994) 7 Cal.4th 725 [29 Cal.Rptr.2d
804, 872 P.2d 143] (hereafter sometimes Morehart), specifically disapproving both Highland
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Development Co., supra, 170 Cal.App.3d 169, and two cases that cited Guntert, supra, 43
Cal.App.3d 203, (Day v. Papadakis (1991) 231 Cal.App.3d 503 [282 Cal.Rptr. 548]; and
DeGrandchamp v. Texaco, Inc. (1979) 100 Cal.App.3d 424 [160 Cal.Rptr. 899]). (2a) Morehart
held that “... an appeal cannot be taken from a judgment that fails to complete the disposition of all
of the causes of action between the parties even if the causes of action disposed of by the judgment
have been ordered to be tried separately, or may be characterized as 'separate and independent'
from those remaining.” (Morehart, supra, 7 Cal.4th at p. 743.)


Morehart did not purport to overturn the judicially created exception to the one final judgment rule
that permits appeal from a judgment in a multiparty case determining all issues between certain
parties even though issues remain to be resolved between other parties. (See, e.g., Johnson v. Hayes
Cal Builders, Inc. (1963) 60 Cal.2d 572, 578 [35 Cal.Rptr. 618, 387 P.2d 394]; Aetna Cas. etc.
Co. v. Pacific Gas & Elec. Co. (1953) 41 Cal.2d 785, 788-789 [264 P.2d 5, 41 A.L.R.2d 1037];
Nicholson v. Henderson (1944) 25 Cal.2d 375, 379-381 [153 P.2d 945].) Unfortunately, even
though our prior opinion alluded to finality and therefore appealability as to insurers who are not
involved in Phase II, upon closer scrutiny there appear to be no such insurers. The cross-complaint
of Puritan Insurance Company in the City suit names as a cross-defendant every insurer who is an
appellant or respondent in the within appeal from the Phase I judgment; and that cross-complaint
seeks, among other things, contribution toward and indemnity against the claims asserted by the
City in the City suit—claims which include those to be tried in Phase II. (3a) Accordingly, the
judgment involved in the within appeal does not determine all issues between any parties to the
within consolidated cases and therefore does not come within the aforementioned judicially created
exception to the one final judgment rule surviving Morehart.


Therefore, in light of Morehart, we conclude that the Phase I judgment is not appealable. *1831


B. Treating Appeal From Phase I Judgment as Petition for Writ
Notwithstanding the nonappealability of the Phase I judgment, we shall nevertheless decide the
merits of that judgment. The means by which we are permitted to do so are reflected in Morehart.
(2b) In concluding that the judgment in Morehart was not appealable, the Supreme Court observed
that “[a] petition for a writ, not an appeal, is the authorized means for obtaining review of
judgments and orders that lack the finality required by Code of Civil Procedure section 904.1,
subdivision (a) [the one final judgment rule].” (Morehart v. County of Santa Barbara, supra, 7
Cal.4th at pp. 743-744.)


(3b) This case clearly meets the criteria for treating the notices of appeal as petitions for a
peremptory writ of mandate. As in Morehart, “[t]he briefs and record before us contain all [of] the
elements prescribed by rule 56 of the California Rules of Court for an original mandate proceeding.
The functional equivalents of any necessary verifications ... are supplied ... by the certifications of
the clerk's transcript by the clerk of the trial court and of the reporter's transcript by the clerk and
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the reporter[s]. There is no indication that the trial court as [a] respondent would wish to appear
separately or become more than a nominal party to a writ proceeding.” (Morehart v. County of
Santa Barbara, 7 Cal.4th at pp. 745-746; see also Olson v. Cory (1983) 35 Cal.3d 390, 401 [197
Cal.Rptr. 843, 673 P.2d 720].) Furthermore, as in Morehart, “... the case in its present posture
presents unusual circumstances making it appropriate to ascertain from the record whether there
are substantive errors that [we] should, by writ, order the trial court to correct” (Morehart, 7 Cal.4th
at p. 746):


1. All parties who responded to our request for additional briefing on the subject of appealability
prior to issuance of our 1992 opinion herein argued that the appeal of the Phase I judgment should
go forward. Moreover, we ourselves, based on the state of the law as we perceived it when we
issued our 1992 opinion, concluded that the Phase I judgment was appealable.


2. The merits of the issues decided by the trial court have been thoroughly briefed before appellate
courts in these cases not once but three times: first, back in 1991-92 when the cases were initially
before us; next, in 1992-1994 before the Supreme Court; and again, in 1995-96 before us. Further
proceedings in the trial court would be unlikely to improve upon the record or briefing now before
us.


3. In no other respect would judicial economy be served in this case by deferring resolution of the
issues decided by the trial court on Phase I until final judgment on Phase II. To proceed through
the trial of Phase II and at *1832  some point of time thereafter ascertain through the appellate
process that the trial court committed reversible error in Phase I so that both Phase I and potentially
Phase II need to be retried would be too kafkaesque a result. The judgment in the Papworth case
is now approximately 131/4 years old. The Phase I judgment is now almost seven years old. The
parties are entitled to know now whether the Phase I judgment is correct.


V. The Phase I Judgment
We proceed first to a consideration of the Phase I judgment. The resolution of the appeals from
the Canadian summary judgment order will depend upon principles articulated in our analysis of
the Phase I judgment and therefore will be discussed later.


A. Insurance Coverage


1. Relevant Facts
The Papworth property, situated on a plateau overlooking the sea and bounded by a cliff leading
to the beach, is located in the Bluff Cove area of the City. It was purchased by Papworth in August
of 1971. The property adjoins a steep channel on “parkland” owned by the City, on which the City
during the relevant period operated a storm drain. The evidence establishes that activity of the City
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beginning at least as early as 1966 in the design and maintenance of the storm drain periodically
and consistently contributed both to relatively minor erosion damage to the Papworth property
in 1978 and to activation of a deep-seated landslide which effectively destroyed the property in
1981. Dating from the year prior to the time of Papworth's acquisition of the property into 1979
the City periodically but negligently engaged in futile efforts to mitigate the deficiencies in its
drainage system.


During the relevant period the City was insured against liability for property damage by general
comprehensive liability or municipal liability policies issued by the following carriers, all parties
to the consolidated actions: 5


5 As noted above, a judgment in favor of Covenant, which issued a special public entity
difference in condition comprehensive liability insurance policy covering the period
November 1, 1976, to November 1, 1977, was entered by the trial court following the
granting of Covenant's motion for judgment pursuant to Code of Civil Procedure section
631.8. As indicated above, no party has challenged that ruling before this court, so we shall
not disturb that judgment.
Furthermore, other carriers providing excess coverage over Canadian's policy either were
granted summary judgment without opposition and no appeal therefrom was taken or went
into liquidation and ceased to be a party to the litigation.


(a) Fireman's, which issued a primary insurance policy for the period July 1, 1971, to July 1, 1974,
with limits of $500,000 per year and an excess policy for the same period with a limit of $5 million.
*1833


(b) Central Mutual, which issued a primary policy for the period July 1, 1974, to November 1,
1975, with limits of $300,000 per occurrence and in the aggregate.


(c) Employers, which issued an excess policy for the period July 1, 1974, to July 1, 1975, with
a limit of $5 million.


(d) Jefferson, which issued a primary policy for the period November 1, 1975, to November 1,
1978, with limits of $300,000 and a deductible of $1,000 per claim (which, as we explain later in
this opinion, are yearly limits and deductibles).


(e) Admiral, which issued a policy for the period November 1, 1978, to July 1, 1980, with limits
of $1 million per occurrence per policy year over a $50,000 per occurrence retention.


(f) Central National, which issued an excess policy for the period July 1, 1975, to November 1,
1976, with a limit of $10 million.
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(g) Stonewall, which issued an excess policy for the period November 1, 1976, to November 1,
1977, with a limit of $4.7 million.


(h) Maine Bonding & Casualty Company (Maine Bonding), which issued an excess policy for the
period November 1, 1977, to November 1, 1978 with a limit of $5 million.


(i) Puritan Insurance Company (Puritan), which issued an excess policy for the period November
1, 1978, to November 1, 1979, with a limit of $4 million.


(j) Canadian, which issued a policy with limits of $1 million per occurrence over a retention of
$50,000 for the period July 1, 1980, to July 1, 1982.


With insignificant variations in language, all of the insurance policies included or incorporated
as “following form” language drawn from forms *1834  developed by the National Bureau of
Casualty Writers and the Mutual Insurance Rating Bureau in 1966 and revised in 1973 by their
successor, the Insurance Services Office (ISO). (See 3 Cal. Insurance Law & Practice §§ 49:01
[2], 49.04[2], pp. 49-6.1-49-7, 49-13.) The pertinent language of the Fireman's primary policy
provides:


“The Company will pay on behalf of the insured all sums which the insured shall become legally
obligated to pay because of ... property damage to which this insurance applies caused by an
occurrence.” “Property damage” is defined in the policy as “injury to or destruction of tangible
property.” “Occurrence” is defined as:


“[A]n accident, including injurious exposure to conditions which results, during the policy period,
in ... property damage neither expected nor intended from the standpoint of the insured.”


The Fireman's excess policy covering the same period as its primary policy, as well as the other
insurance policies here involved, contain with insignificant variations a definition of “occurrence”
different from the above quoted definition contained in Fireman's primary policy. (Fireman's makes
no argument that the definition of “occurrence” contained in its primary policy should be construed
differently than the definition contained in its excess policy.) As exemplified by the Jefferson
policy, the term “occurrence” is defined as: “[A]n event or a continuous or repeated exposure to
conditions which causes ... damage to property during the policy period that is neither knowingly
nor intentionally caused by or at the direction of the insured .... All ... property damage arising
out of a continuous or repeated exposure to substantially the same general conditions shall be
considered one occurrence.”
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2. Coverage Afforded Against Third Party Property DamageClaims by Successive
Insurance Policies in the Situation of Repeated Exposure to a Continuing Condition


(4) Understandably, various insurer parties argue for different triggers of coverage, 6  each asserting
the position which benefits it. At the point in time when we issued our 1992 opinion herein, the
issue of which of various *1835  possible triggers applied in a context involving (a) a third party
property damage claim where there were (b) successive insurance policies and the liability of the
insured involved (c) continuous and repeated harms was a relatively open question. That issue has
now been definitively resolved by Montrose. After discussing various possible triggers, evaluating
prior case law in California and other jurisdictions, and analyzing the typical expectations of the
insured and the insurers in such a context, the Supreme Court in Montrose held that a “continuing
injury” trigger of coverage applies: all carriers on the risk from inception of harm to the time the
loss is no longer contingent cover the risk.


6 As indicated in Montrose, “[i]n the third party liability insurance context, 'trigger of
coverage' has been used by insureds and insurers alike to denote the circumstances that
activate the insurer's defense and indemnity obligations under the policy.” (10 Cal.4th at p.
655, fn. 2.)


It is true that Montrose involved a dispute arising at an earlier stage of the third party litigation,
namely, a dispute as to whether a particular carrier had a duty to defend its insured against the third
party's claims. A duty to defend of course can arise where there is merely a potential for coverage.
In the cases at bar the issue is whether there is a duty to indemnify; and the test of whether there is
a duty to indemnify is whether there is actual coverage, not merely a potential for coverage.


However, the Montrose court in effect decided the actual coverage question in this case in the
course of determining whether there was a potential for coverage in that case. Even though
the Montrose case only involved the issue of the duty to defend, the Montrose opinion stated
what criteria were to be used in determining whether there was actual coverage because the
determination of whether there was a duty to defend necessarily involves whether there was a
potential for actual coverage. Montrose noted (in fn. 9 at 10 Cal.4th at p. 659) that although an
insurer may have a duty to defend, it may ultimately be found not to have a duty to indemnify
either because no damages are awarded in the underlying action or because the actual judgment is
for damages not covered under the policy. Those contingencies are inapplicable in a case such as
the one at bar, where the issue of actual coverage comes before the trial court after resolution of
the underlying case. Nothing in this case distinguishes it from Montrose as to what the appropriate
trigger of actual coverage should be, and we hold that all parties before us who issued policies
with policy periods including any date subsequent to the commencement of harm to the Papworth
property from the City's negligent efforts to remedy the deficiencies in its drainage system and
prior to the date the Papworth property was effectively destroyed covered the City's liability to
Papworth.
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However, our conclusions just stated do not resolve a subsidiary question involved in the cases
at bar: In what proportions do the aforementioned *1836  insurers bear the City's liability to
Papworth? Montrose did not involve that question, because only one of the series of successive
insurers was before the Montrose court and, as noted above, the issue was only whether there was
potential coverage under the policy issued by that one insurer. Here we have concluded that there
is actual coverage under the policies issued by a number of different insurers. We shall discuss the
proportionate liability of the subject insurers after considering a number of other issues.


B. The Impact of Inverse Condemnation Exclusions


1. Relevant Facts
The Fireman's policies exclude from coverage liability “arising under Article I Section 14 of
the Constitution of the State of California.” 7  The other relevant insurance policies are more
specific with respect to exclusion of inverse condemnation liability. Minutes of a meeting of the
Palos Verdes Estates City Council in 1974 disclose that the City declined to purchase inverse
condemnation coverage because it involved an additional premium of $1,073. The City was aware
that after 1974 no carrier issued coverage for inverse condemnation.


7 Section 14 of article I has since been renumbered section 19.


The City tendered defense of the Papworth claim to Jefferson shortly after Papworth filed his initial
complaint on March 4, 1980. Jefferson undertook the defense of the claim without a reservation
of rights and retained the attorney who represented the City in the Papworth case. Jefferson did
not inform the City of a reservation of rights because of its inverse condemnation exclusion until
September 2, 1982, three weeks before the trial of the Papworth case was scheduled to begin.


In its statement of decision, the trial court found and concluded:


“All carriers take the position that there is no coverage for damages for inverse condemnation.
The Court agrees that inverse condemnation was validly excluded from coverage, that the City
was aware that it had no such coverage, and that the City could not reasonably have expected such
coverage ....


“... [T]he court finds that [the] attempted disclaimer [of inverse condemnation coverage by
Jefferson] was not effective. A carrier cannot accept the defense without a reservation of rights or
disclaimer and shortly before trial, when it would be impractical for the insured to obtain counsel
to *1837  effectively represent it, inform the insured that it will not pay damages attributable to a
specific claim of which it had knowledge for some two years.”
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2. The Efficacy of the Inverse Condemnation Exclusions
(5) Except with respect to the Fireman's policies, the trial court's finding that the policy provisions
excluding inverse condemnation coverage were effective as to all insurers other than Jefferson is
fully supported by evidence such as that referred to in the above quoted passage from the trial
court's statement of decision. 8


8 Admiral asserts for the first time in its reply brief that the Canadian policy covered inverse
condemnation liability by reason of an endorsement allegedly qualifying Canadian's inverse
condemnation exclusion. We decline to consider the effect of that exclusion in view of the
untimely assertion of the contention concerning it and the absence of any appearance of
good cause for the untimeliness. (E.g., Neighbours v. Buzz Oates Enterprises (1990) 217
Cal.App.3d 325, 335 [265 Cal.Rptr. 788]; Balboa Ins. Co. v. Aguirre (1983) 149 Cal.App.3d
1002, 1010 [197 Cal.Rptr. 250].)


With respect to the Fireman's policies, however, it is questionable whether the trial court's finding
is supported by substantial evidence. An identical exclusion of liability arising under article I
section 14 of the California Constitution has been held ineffective to exclude liability for inverse
condemnation. (General Ins. Co. of America v. City of Belvedere (N.D.Cal. 1984) 582 F.Supp. 88.)
There the court reasoned: “[The l]anguage in the policy is to be construed as a layman might read
it, not as an attorney or insurance agent might read it.... [¶] ... [¶] ... [I]t is questionable whether
the reasonable person of ordinary education and intelligence, upon being referred ... to 'Article I,
Section 19' [as renumbered from 14] would emerge with any conviction that what was meant was
inverse condemnation. Although such actions do indeed 'arise under' that provision, neither the
old Section 14 nor the present Section 19 makes specific reference to inverse condemnation. In
fact, the words appear neither in the Constitution nor ... in the index to the Constitution. In order
to inform himself that the Section covers inverse condemnation actions, the reasonable layman
would either have to consult an attorney or familiarize himself with California appellate law.” (582
F.Supp. at pp. 89-90.)


We are cited to nothing in the record that indicates that inverse condemnation coverage was
unavailable at the time of the inception (1971) of the Fireman's policies or that it was available
only at an increased premium. The aforementioned city council meeting took place some three
years after the Fireman's policies went into effect. If Fireman's were bound by the record *1838
before us, we might well conclude that Fireman's policies did not exclude liability for inverse
condemnation.


However, Fireman's never had the opportunity to introduce evidence on its own behalf concerning
the impact of the language excluding coverage for liability under section 14 of article I of the
California Constitution. Instead, the trial court granted Fireman's motion for judgment under Code
of Civil Procedure section 631.8 on the ground (hereinafter discussed) that Government Code
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section 911.2, requiring the filing of claims against governmental entities, cut off liability of
carriers providing coverage only before August 19, 1976. (Fireman's was such a carrier.) The
granting of the section 631.8 motion effectively cut off Fireman's opportunity to offer evidence that
might demonstrate that its “Section 14 of Article I” exclusion might apply in this case—evidence,
for example, of some expression of the mutual intention of the parties that the clause in question
exclude coverage for inverse condemnation liability. (See, e.g., City of Mill Valley v. Transamerica
Ins. Co. (1979) 98 Cal.App.3d 595, 602-603 [159 Cal.Rptr. 635] [contemplating the possibility
that evidence of the mutual intention of the parties might demonstrate that a policy did not cover
inverse condemnation liability].) Because we hold in part V. C. of this opinion that the trial court
erred in granting Fireman's section 631.8 motion, in the proceedings below following issuance of
our writ of mandate the trial court must give Fireman's an opportunity to offer any evidence it may
have tending to demonstrate that its “Section 14 of Article I” exclusion applies in this case.


3. The Impact of Jefferson's Delay in Notifyingthe City of Its Reservation of Rights
(6a) The trial court's holding that Jefferson cannot assert the inverse condemnation exclusion
contained in its policy is supported by substantial evidence and will be upheld.


(7) An insurer's assumption of the defense of its insured without giving notice of a reservation
of rights may preclude the insurer from denying coverage because of that which could have
been reserved. “An insurer can waive policy provisions which would otherwise defeat coverage.
[Citation.] Where an insurer reserves its right to claim noncoverage under the policy, notice of the
reservation must be given to the insured or the reservation is deemed waived. '... [I]f a liability
insurer with knowledge of a ground of ... noncoverage under the policy, assumes and conducts the
defense of an action brought against the insured, without disclaiming liability and giving notice
of its reservation of rights, it is thereafter precluded in an action upon *1839  the policy from
setting up such ground of ... noncoverage. In other words, the insurer's unconditional defense of
an action brought against its insured constitutes a waiver of the terms of the policy and an estoppel
of the insurer to assert such grounds.' (14 Crouch on Insurance (2d ed. 1965) § 51:77, pp. 579-582,
fns. omitted.)” (Miller v. Elite Ins. Co. (1980) 100 Cal.App.3d 739, 754 [161 Cal.Rptr. 322]; see
also Ins. Co. of the West v. Haralambos Beverage Co. (1987) 195 Cal.App.3d 1308, 1320 [241
Cal.Rptr. 427]; Val's Painting & Drywall, Inc. v. Allstate Ins. Co. (1975) 53 Cal.App.3d 576 [126
Cal.Rptr. 267].)


(6b) Here the record supports both an inference of waiver and an inference that the City
detrimentally relied on Jefferson's nonassertion of a reservation of rights. By not reserving its rights
with respect to inverse condemnation, Jefferson placed the counsel it had selected in a conflict of
interest position in the preparation and pretrial conduct of the City's defense of the Papworth case.
Upon assertion of a reservation of rights the City would have been entitled to have separate counsel
represent it at Jefferson's expense. (E.g., San Diego Federal Credit Union v. Cumis Ins. Society,
Inc. (1984) 162 Cal.App.3d 358 [208 Cal.Rptr. 494, 50 A.L.R.4th 913].) The City, being unaware
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of any reservation of rights by Jefferson, did not request representation by separate counsel. By
the time the notice of reservation of rights was sent, trial was at hand and it would have been too
late for an attorney representing solely the interests of the insured to have replaced the attorney
who was representing the insurer's interests as well.


Jefferson argues that the City was not prejudiced because it knew that the Jefferson policy did not
cover its inverse condemnation liability. That argument misses the point. What the City did not
know was that Jefferson was going to assert the inverse condemnation exclusion. So far as the City
knew, Jefferson was not; and the City was entitled to rely upon that justified assumption.


4. The Significance of the Fact That the Papworth JudgmentWas
Vacated Pursuant to the Settlement of the Papworth Case


(8a) As to the insurers other than Jefferson and perhaps Fireman's—those with a valid and
enforceable inverse condemnation exclusion—the question remains as to the impact of that
exclusion upon the obligation of those insurers to indemnify the City for its liability to Papworth.
The trial court found as follows with respect to this issue: “[T]he judgment [in the Papworth case]
was vacated and the funds paid in settlement of the Papworth claim were to dispose of the case
and were not designated as an inverse *1840  condemnation judgment. The parties had their own
reasons to want the judgment vacated, and those reasons may have been compelling, but the effect
of the stipulation and order vacating the judgment is that the funds paid in settlement cannot now
be said to have been paid to satisfy a judgment for inverse condemnation.”


In support of these findings, the City argues that the court order based on the stipulation settling
the Papworth case pending its appeal vacated the Papworth judgment for all purposes and that
the judgment and the jury verdict on which it was based are nullities. Persuasive authorities are
to the contrary:


(9) Under the doctrine of collateral estoppel, issue preclusion requires only that the prior
adjudication upon which it is based be “ 'sufficiently firm to be accorded [preclusive] effect.' ” (7
Witkin, Cal. Procedure (3d ed. 1985) Judgment, § 216, p. 653, quoting Rest.2d Judgments, § 13.)
Where an appeal is settled favorably to the plaintiff and then dismissed “the Restatement analysis
and reason itself dictate that the trial court judgment reemerges with sufficient finality to permit
application of collateral estoppel.” (Sandoval v. Superior Court (1983) 140 Cal.App.3d 932, 937
[190 Cal.Rptr. 29]; see also Producers Dairy Delivery Co. v. Sentry Ins. Co. (1986) 41 Cal.3d 903,
911 [226 Cal.Rptr. 558, 718 P.2d 920]; McClain v. Rush (1989) 216 Cal.App.3d 18 [264 Cal.Rptr.
563].)


(8b) Where an underlying action against a governmental entity proceeds upon the theory of inverse
condemnation, a judgment is entered against the entity, and pending appeal the case is settled with a
stipulation that the judgment be vacated and the appeal is thereupon abandoned, collateral estoppel
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precludes the entity's denial that its liability was in inverse condemnation. (City of Laguna Beach
v. Mead Reinsurance Corp. (1990) 226 Cal.App.3d 822 [276 Cal.Rptr. 438].) The City of Laguna
Beach case, decided after the trial court's judgment herein, demonstrates that the trial court's
conclusion that the settlement of the Papworth action pending appeal eliminated its preclusive
effect was erroneous. The fact that the $1.6 million settlement amount exceeded the amount the jury
verdict attributed to negligence/nuisance (apparently even when that amount is enhanced by costs
and postjudgment interest recoverable thereon) makes this conclusion even more inescapable.


However, the question still remains: now that we have determined that the inverse condemnation
exclusions (other than those in the Jefferson policy and possibly the Fireman's policies) are
enforceable, what is their effect? *1841


5. The Effect of the Enforceable Inverse Condemnation Exclusions
The judgment in the Papworth case recites jury verdicts awarding Papworth damages of
$1,188,791 on his negligence and nuisance claims against the City and damages of $1,881,946 on
his inverse condemnation claim. The difference is largely attributable to prejudgment interest and
attorney fees and other costs allowable on the inverse condemnation claim. Judgment was entered
for the larger amount, and for this reason the record is silent with respect to costs allowable on the
negligence and nuisance claims. The nature of the jury verdict raises the question of the scope of
the inverse condemnation exclusion in the relevant insurance policies: does the exclusion apply
to the entire Papworth $1.6 million settlement, only to a proportion of that settlement, or to none
of that settlement.


(10) The City argues that it is impossible to attribute any specific part of the settlement to either
inverse condemnation or negligence/nuisance liability, so that the exclusion is applicable to none
of that settlement. This argument ignores the fact that the record includes a jury verdict from
which allocation between insured and uninsured liability may be inferred once allowable costs
attributable to the negligence and nuisance claims are determined.


Although arguing that their inverse condemnation exclusions apply to the entire Papworth case
settlement, the insurer parties whose policies have effective exclusions argue in the alternative that
the exclusions apply to a proportion of that settlement. We conclude that their alternative argument
is the correct one.


In arguing for application of the inverse condemnation exclusions to the entire settlement,
the insurers rely upon City of Laguna Beach, supra, There the Court of Appeal held that
the municipality was not entitled to produce evidence of its negligence and that the inverse
condemnation exclusion applied to the entire judgment in the underlying case. However, in City
of Laguna Beach all causes of action other than the one for inverse condemnation were dismissed
by the plaintiff in the underlying case prior to submission of that case to the jury, and the jury
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returned a verdict only on the theory of inverse condemnation. (226 Cal.App.3d at p. 827.) While
of no preclusive effect against the insurers (who were neither parties to nor represented by a party
on the issue in the underlying action), the jury verdict in the underlying action is part of that
which results in issue preclusion favorable to the insurers. Benefited by issue preclusion incident
to the jury verdict supporting the vacated judgment, the insurers must take the bad (a *1842
judgment generated in part by negligence and nuisance findings and therefore in part not subject
to the inverse condemnation exclusions) with the good (a judgment generated in part by an inverse
condemnation finding and therefore in part subject to those exclusions).


Inverse condemnation is sometimes the sole basis of a cause of action, as where liability is imposed
without fault because it is caused by the use of public improvements deliberately planned and built.
(See, e.g., Yee v. City of Sausalito (1983) 141 Cal.App.3d 917, 919-920 [190 Cal.Rptr. 595].) In
other cases inverse condemnation is an alternative to other theories of recovery. (See, e.g., Bozaich
v. State of California (1973) 32 Cal.App.3d 688, 693, fn. 2 [108 Cal.Rptr. 392] [negligence].) In
the latter instance the inverse condemnation theory is significant only as it relates to the remedy—
to the measure of damages. To the extent of the measure of damages for negligence and nuisance
the City incurred a legal obligation to compensate Papworth irrespective of inverse condemnation,
and this form of legal obligation is covered by the relevant insurance policies and is not subject
to the inverse condemnation exclusions.


The net result is that Jefferson covers the entire $1.6 million of the Papworth settlement, Fireman's
may or may not (depending upon the trial court's decision hereafter as to the effectiveness of
Fireman's “Section 14 of Article I” exclusion), but the other insurers whose policies apply cover
only that portion of the $1.6 million which was paid to settle the jury's award of damages for
negligence/nuisance as adjusted upward for costs. It therefore is appropriate that we order the trial
court to determine what portion of the $1.6 million was paid to settle the negligence/nuisance
verdict and costs on that verdict. We suspect (and, as noted above, the City argues) that it is
impossible to attribute any part of the settlement to either inverse condemnation or negligence/
nuisance liability. If such be the case, upon issuance of our writ of mandate the trial court should
conclude that the insurers (other than Jefferson and possibly Fireman's) whose policies apply cover
only that proportion of the $1.6 million which the jury's award of damages for negligence/nuisance
as adjusted upward for costs bears to the entire judgment in the Papworth case.


C. The Effect of the Limitations Period inGovernment Code Section 911.2
Government Code section 911.2 requires that a claim of the sort that Papworth had against the
City be presented not later than one year after the accrual of the cause of action.


The trial court held: “(1) ... [T]he [Papworth] claim dated August 19, 1977 established the
parameters of the liability of the City; and (2) ... *1843  since no damage which occurred prior to
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August 19, 1976 could be recovered (the claim was filed September 2, 1977 and that date would
control, but it is inconsequential here) carriers providing coverage prior to that date are not liable.”


(11) This holding is erroneous. It ignores authority establishing that in a context such as presented
here (one involving continuous and repeated damage incident to a public improvement), the
limitations period does not begin to run until the situation has stabilized. (Pierpont Inn, Inc. v. State
of California (1969) 70 Cal.2d 282, 291-294 [74 Cal.Rptr. 521, 449 P.2d 737], relying upon United
States v. Dickinson (1947) 331 U.S. 745 [91 L.Ed. 1789, 67 S.Ct. 1382] [periodic increases in water
levels created by a dam; statute of limitations did not begin to run as damage occurred, but only
when situation became stabilized].) The evidence in the case at bar supports only one conclusion on
the issue of whether the situation concerning the Papworth property had become stabilized prior to
September 2, 1976 (one year prior to the filing of Papworth's claim): it had not. As noted in part V.
A. 1., ante, as a result of the City's ongoing periodic design, maintenance and mitigation activities,
relatively minor erosion damage to the Papworth property was occurring in 1978 and the deep-
seated landslide was activated which effectively destroyed the property in 1981. Accordingly, the
City's liability for pre-September 2, 1976, damages was not cut off by Government Code section
911.2, and carriers providing coverage before that date are not exonerated from liability by section
911.2.


D. The Limitation That Only a Contingent Risk Is Insurable
(12) Insurance Code section 22 defines insurance as “a contract whereby one undertakes to
indemnify another against loss, damage, or liability arising from a contingent or unknown event.”
Insurance Code section 250 limits insurability to events which are “contingent or unknown ...,
whether past or [present].” Insurance Code sections 22 and 250 coalesce in what has come to be
known as the “loss-in-progress” or “known loss” rule. (See Montrose, 10 Cal.4th at pp. 689-690.)
This rule holds that insurance is not available to indemnify against losses which are not contingent.
(Ibid.) The insurers contend that this rule bars the City from recovering any of the Papworth loss
from them.


1. The Facts Relevant to Contingency of Risk
There was substantial evidence before the trial court to the following effect:


(a) The City was aware of deficiencies in its storm drain system for at least eight years prior
to Papworth's 1971 acquisition of his property. In *1844  1963 a storm drain deficiency study
conducted by the City found in general that the system lacked adequate capacity and in particular
that the portion of the storm drain system located in the City parkland adjacent to the Papworth
property (the parkland drain) was deficient. Two years later a geological study commissioned
by the City found that the geology of the steep walled gully in which the parkland drain was
located posed a minimum hazard although deterioration of berms and drainage devices could
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lead to destructive erosion of the slope below the lot subsequently purchased by Papworth. The
recommendations of the 1963 study were not implemented because of the City's determination
that funds were not available.


(b) In 1970 Papworth's predecessor in interest complained to the City of erosion in the parkland
and requested that the corrugated storm drain pipe there located be extended. In response to this
complaint, shortly before Papworth purchased his property the drain was extended from its original
outlet to a point on the beach.


(c) Papworth purchased the relevant property in August of 1971. In the winter of 1971-1972 there
was a break in the storm drain pipe. Papworth became concerned that the drain was causing erosion
in the parkland area and communicated his concern to the City. Due to the City's prioritization
of funds to other purposes which precluded more effective repair, and as a temporary measure,
the outlet of the drain was extended with gunited mesh. In 1972 cracks appeared in the Papworth
dwelling but were attributed by him to settling of fill, a condition for which the City was not
responsible. No problems were encountered with the gunite-extended drain in 1972 and 1973,
and in August of 1973 Papworth informed the City that the temporary repair to the drain seemed
sufficient.


(d) The same year Papworth, having retained a soils engineer, advised the City that if the storm
drain situation were not permanently corrected by relocating the drain the Papworth home would
eventually be destroyed by erosion. The then city engineer was of a contrary opinion. Later the
gunite began to deteriorate, and Papworth repeatedly over the next four years complained to
the City that the drain was deficient. Over this period there was further cracking in the walls
and foundation of the Papworth house and cracking in the adjacent street as well. This was also
attributed to settlement of fill.


(e) On September 2, 1977, Papworth filed a claim against the City pursuant to Government Code
section 905 et seq. Founded in negligence and nuisance, the claim asserted that the storm drain
was undermining the *1845  Papworth property and eroding the cliff adjacent to it. The claim
asserted further that the erosion would continue absent appropriate action by the City. It sought
compensation of $150,000 for the estimated loss in value of the Papworth property because of
erosion in the parkland and the lack of a clear prospect that the erosion would be stabilized and
the consequent risk that the Papworth house would be undermined and destroyed. The filing of
the claim was motivated by Papworth's “five years of frustration” in dealing with the City on the
problem of the storm drain. Because of the claim the City expected to be sued.


(f) The winter of 1977—1978 was one of exceptionally heavy rainfall. The parkland drain pipe
burst, the guniting was destroyed, and erosion extended from the parkland onto the Papworth
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property, destroying six feet of the backyard and undermining the back fence. Papworth believed
this was a “one time event.” The City repaired the burst pipe and regunited the storm drain channel.


(g) On February 1, 1978, Papworth filed suit on his claim against the City, asserting the theories
of negligence and nuisance, among others, but not including a cause of action for inverse
condemnation. The complaint also sought an injunction to compel an adequate storm drain. This
complaint was not served.


(h) A 1978 repair guniting the storm drain failed in 1979 and was repeated after the 1979 failure.
The 1979-1980 season was also one of unusually heavy rain. Water from the storm drain ran over
the Papworth property and damaged fences, uprooted trees and undermined its lateral support. In
January of 1980 there was further damage to the Papworth property from a burst underground
concrete pipe, and further cracking of the residence. A geological report prepared in 1980 described
its findings of the cause of the damage to the residence as inconclusive. On March 4, 1980,
Papworth filed and subsequently served an amended complaint which added a cause of action for
inverse condemnation. By 1981 the Papworth home was effectively destroyed. The bedroom wing
built beneath the remainder of the house had moved by more than one foot, and the house had
deformed dramatically. In the trial of Papworth's action against the City the parties stipulated that
for the purposes of inverse condemnation the date of taking was February 1, 1980. Apparently
because of the stipulation, the trial court in these consolidated cases made no findings with respect
to poststipulation damage.


(i) Late in 1981 further geological examination developed for the first time the fact that the damage
to the Papworth house and the repeated failures *1846  of the storm drain system were caused
by a large, deep-seated landslide that had become active as early as 1966. The landslide had been
activated because of deficiencies in the storm drain system as constructed in the 1920's. A failure to
extend the drain to the beach resulted in both leakage of water into the underground structure and
removal of lateral support, both of which accelerated the slide and consequent eventual destruction
of the Papworth property. The landslide “picked up speed” in years of heavy rainfall and had gained
in intensity during the heavy rains from 1977 into 1980.


On this evidence the trial court concluded and found: “The landslide which ultimately caused the
destruction of the Papworth home was a contingent and unknown event and could be insured. Even
before Papworth purchased the property in 1971, the City was on notice that the drain in the gully
next to the property was causing erosion. However, until 1981 ... no one was aware of the existence
of the landslide which caused the damages ... which Papworth recovered against the City.... This
known erosion could have continued for many years without destroying the Papworth residence
had it not triggered the undiscovered (until 1981) landslide.”


No party questions this finding as lacking evidentiary support.
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2. The Law Relevant to the Question of Contingency
The Supreme Court in Montrose considered in depth the application of the loss-in-progress rule
to a case such as the one at bar, namely, a third party case involving continuous or progressively
deteriorating property damage. The majority opinion reviewed conflicting (or at least seemingly
conflicting) decisions of other courts, evaluated the policy considerations involved, and concluded:
“We therefore hold that, in the context of continuous or progressively deteriorating property
damage or bodily injury insurable under a third party CGL policy, as long as there remains
uncertainty about damage or injury that may occur during the policy period and the imposition of
liability upon the insured, and no legal obligation to pay third party claims has been established,
there is a potentially insurable risk within the meaning of sections 22 and 250 for which coverage
may be sought. Stated differently, the loss-in-progress rule will not defeat coverage for a claimed
loss where it had yet to be established, at the time the insurer entered into the contract of insurance
with the policyholder, that the insured had a legal obligation to pay damages to a third party in
connection with a loss.” (10 Cal.4th at p. 693.)


(13) Applying the above quoted principles to the case at bar, it is clear that the loss-in-progress rule
does not bar recovery against any insurer who *1847  is a party to the within appellate proceedings.
The earliest date anyone could conceivably argue that it was established that the City had a legal
obligation to pay damages to Papworth was November 24, 1982, when the jury verdict in the
Papworth case was rendered. The judgment in the Papworth case was not entered until January
11, 1983. No insurer who is a party to the within appellate proceedings issued a policy after, or
with a policy period commencing after, November 24, 1982. (The insurer with the latest policy
period commencement date was Midland Insurance Company, which issued an excess policy for
the one-year period commencing July 1, 1981; and Midland went into receivership and ceased to
be a party to this litigation.)


3. The Consequences to Contingency of the Papworth Government Claim
and the Subsequent Filing of the Papworth Lawsuit Against the City


(14) The insurer parties with policies incepting after September 2, 1977, argue that of the City's loss
incident to the damage caused to Papworth prior to that date, whatever might have been contingent
became noncontingent when Papworth's government claim against the City was filed on that date.
This argument is founded primarily upon the definition of contingency contained in Fireman's
Fund Ins. Co. v. Aetna Casualty & Surety Co. (1990) 223 Cal.App.3d 1621, 1627 [273 Cal.Rptr.
431], to the effect that it is the damage which must be contingent or unknown and not the liability
of the insured or the cause of the damage. The argument finds support in the fact that the City
expected that it would be sued on the claim.
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However, as indicated in part V. D. 2., ante, we have concluded that the appropriate test of
insurability under Montrose is lack of definitive establishment of the insured's liability. Montrose's
holding in essence seems to have disapproved the Fireman's Fund Ins. Co. v. Aetna Casualty &
Surety Co. definition of contingency.


Furthermore, here Papworth's government claim asserted a liability of the City of a wholly different
character than that established in Papworth's action. The claim was based upon erosion within the
parkland channel which diminished the value of the Papworth property by the threat of erosion to
it and the removal of lateral support. The trial court found that there was a loss when the claim
was filed due to stress cracks and removal of lateral support. But when the claim was filed it
was unknown to everyone that the real threat was not merely of these harms, but rather that the
entire property including the improvements would be devastated by the landslide. The difference
in degree is so great as to be a difference in kind. Even if the applicable test were whether the
insured knew of the risk of liability at the time the policy *1848  was issued, the risk that in fact
materialized to cause the great bulk of the Papworth damage was contingent when all of the subject
policies were issued.


(15) Admiral and other insurers whose policies incepted after the Papworth government claim
argue that they should be relieved of the obligation to indemnify the City because the claim was not
disclosed in the City's applications for insurance. It is certainly possible that these insurers might
have been entitled to escape liability by rescinding their policies upon an appropriate showing.
(Ins. Code, §§ 331-338.) But the insurers asserting this proposition do not accompany it with the
requisite showing that their pleadings in the trial court raised the issue of rescission. As to Admiral
the trial court concluded: “No such defense was raised in the pleadings, nor was any prejudice
shown.” This finding is not attacked in the proceedings before us.


E. The “Expected or Intended” Limitation
(16) Some of the relevant insurance policies limit the definition of “occurrence” to damage which
is neither intended nor expected from the standpoint of the insured. California law is clear that in
the instant case the Papworth damage was not intended by the City. Even a conscious disregard
of the safety of others does not render the resulting harm intentional so as to preclude insurability.
(Peterson v. Superior Court (1982) 31 Cal.3d 147, 158 [181 Cal.Rptr. 784, 642 P.2d 1305].) Here
the City's ineffectual efforts to correct the deficiencies in its storm drain were negligent. However,
these efforts nevertheless support an inference of lack of intent to cause harm.


Nor can it be said on this record that the Papworth loss for which the City was held liable in the
underlying action was expected within any relevant policy period prior to sometime in 1981. The
relevant policy language treats the expectation as that of the insured. There is testimony of the then
city manager and the then city engineer that they did not expect the loss. This and the proposition
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that the true cause of the destruction of the Papworth property was unknown until 1981 support
the trial court's conclusion that the loss was unexpected.


We recognize the presence of a counterargument. There is evidence in the record that the futile
efforts of the City to stem the effect of erosion were due to its fiscal decisions from as far back as
1963. A public policy encouraging governmental entities to face fiscal responsibility conceivably
could counsel a different interpretation of the expected damage limitation in the situation of
municipal liability insurance. No legislative or Supreme Court enunciation of such a policy has
been called to our attention, however; and it is not our place as an intermediate court to take this
step. *1849


F. The Period(s) and Deductible(s) of the Jefferson Policy
The Jefferson policy is for the three-year period from November 1, 1975, to November 1, 1978.
It covers liability for property damage with limits “per Endorsement CSL-1 (3/75) attached.”
There are three separate endorsements for the years 1975 through 1978, each including a limit of
$300,000 per occurrence and in the aggregate and a deductible of $1,000 per claim. There are three
separate “Declarations,” each for a separate policy period.


The trial court concluded that the Jefferson policy covered three separate periods with a limit of
$300,000 for each period, an aggregate of $900,000 in coverage. (17) Jefferson argues that its
policy included one $300,000 limit applicable to the entire three-year period.


We conclude that the trial court's determination was correct. At the least, the policy is ambiguous
and the ambiguity must be construed against Jefferson. Moreover, the ambiguity is resolved against
Jefferson in a stipulation between it and Maine Bonding providing: “The subject policies of
insurance issued by ... Jefferson ... provided coverage of $300,000 per occurrence per year as
respects property damage....”


Jefferson makes no claim that it sought in the trial court to be relieved of the stipulation.


Jefferson claims also that its policy language defining occurrence limits its exposure to $300,000.
This language (like that in the other relevant policies) states that all damage arising from
continuous and repeated exposure is deemed a single occurrence. This argument ignores two
points: (1) the policy covers liability for occurrences within a policy period; and (2) the Jefferson
policy covers three separate periods. Reading (as we must) the Jefferson policy in a fashion
resolving ambiguities against it, the language on which Jefferson relies must be construed as
referring to a single occurrence in a policy period. The Jefferson policy covering three policy
periods, the policy language amounts to a $300,000 per period limitation—or, in the context of
this case (involving a continuous trigger), a $900,000 limitation.
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An additional consequence of our conclusion that the Jefferson policy covers three policy periods
is that the Jefferson policy has a separate $1,000 deductible for each policy period—or, in the
context of this case, $3,000 in deductibles. *1850


G. The Liability of Excess Insurers to the City


1. The Principles Governing Allocation of Liability asBetween Primary and Excess Insurers
The liability of excess insurers to the City is a question of contract. (Montrose, supra, 10 Cal.4th
at p. 681, fn. 19.) Fireman's excess policies state: “The Company shall be liable for payment
under this policy only after the insured and the insurers affording coverage under the primary
policies ... have paid or become obligated to pay the applicable amount or amounts of such
insurance following final judgment ... or by written agreement of the insured, the claimant, the
Company and the aforesaid insurers.”


Some of the other excess policies contain similar language and some expressly state that the
primary policies are those listed on the pertinent declarations. There is, however, a latent ambiguity
in these provisions because none covers the situation here—a situation in which several primary
policies cover the eventual liability of the insured.


The fact that the total amount of primary insurance covering the loss exceeds the amount
contemplated in the excess policy does not subject the excess carrier to liability. (18) “[L]iability
under a secondary [excess] policy will not attach until all primary insurance is exhausted, even
if the total amount of primary insurance exceeds the amount contemplated in the secondary
policy.” (Olympic Ins. Co. v. Employees Surplus Lines Ins. Co. (1981) 126 Cal.App.3d 593, 600
[178 Cal.Rptr. 908]; see also North River Ins. Co. v. American Home Assurance Co. (1989) 210
Cal.App.3d 108, 112 [257 Cal.Rptr. 129]; Hartford Accident & Indemnity Co. v. Sequoia Ins. Co.
(1989) 211 Cal.App.3d 1285, 1302 [260 Cal.Rptr. 190].)


Here it is almost certain that there is adequate primary coverage to fund the City's liability to
Papworth:


(a) There is a maximum of $1.6 million in liability of insurers to the City. 9


9 This number of course does not include interest on the $1.6 million to those that paid it, but
that fact is unimportant for purposes of the current discussion because each carrier who is
liable will of course owe interest on its liability and the policy limits of the various policies
of course do not limit the issuer's liability for interest on those policy limits.


(b) The trial court held that the burden of the City's loss 10  should be borne by Jefferson and
Admiral and included in its statement of decision a *1851  finding that some of the damage for
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which the City was liable to Papworth “occurred before 1976” and that the loss “was continuous
until February 1, 1980, the date on which it was stipulated that the property was taken by the
City.” As far as they go, those findings are supported by substantial evidence before the trial court
and are binding on all parties. Because the trial court concluded that Government Code section
911.2 cut off liability of carriers whose policies covered only periods before August 19, 1976, it
did not need to determine the issue of whether any damage occurred before August 19, 1976, for
which the City was liable; and its statement of decision is not sufficiently clear on that subject to
warrant our holding that the trial court determined that any damage for which the City was liable
occurred before “before 1976”—literally, “before December 31, 1975.” (The trial court's finding
that damage occurred “before 1976” is no more than a finding that damage occurred on December
31, 1995, or earlier.) In part V. C. of this opinion we hold that the trial court erred in exculpating
carriers whose policies covered only periods before August 19, 1976; and upon issuance of our
writ of mandate, the trial court will need to decide the issue of whether any damage occurred
before December 31, 1975.


10 Other than deductibles and self-insured retentions.


(c) Similarly, because the trial court concluded that the stipulation as to the February 1, 1980, date
of taking of the Papworth property by the City fixed the date on which the loss was complete
and because the trial court had previously ordered summary judgment in favor of Canadian (the
only insurer—other than Midland Insurance Company, whose policy is now irrelevant [see pt. V.
D. 2., ante]—that issued a policy incepting after February 1, 1980), the trial court did not need
to determine at the Phase I trial the issue of whether any damage for which the City was liable
occurred after February 1, 1980; and its statement of decision at the conclusion of the Phase I trial
is not sufficiently clear on that subject to warrant our holding that the trial court determined that
issue. And even if it were, it could not be binding on Canadian, who did not participate in the trial
because of the granting of an order for summary judgment in its favor. In part VI of this opinion
we hold that the trial court erred in ordering summary judgment in favor of Canadian; and upon
remand the trial court will need to address the issue of whether any damage for which the City
was liable occurred after February 1, 1980.


(d) However, from the foregoing analysis it is clear that at least Jefferson and Admiral, who issued
primary policies with policy periods including dates on or after August 19, 1976, and on or before
February 1, 1980, covered the City's liability to Papworth.


(e) Accordingly, under the continuous trigger analysis prescribed by Montrose, coverage was
continuously triggered during at least the period *1852  from December 31, 1975, to February
1, 1980—a period of more than four years—at least one thousand four-hundred ninety-three
days. This is the shortest conceivable period of coverage. Utilizing the preferred, “qualified
time on the risk” method of apportionment discussed at part V. H., post, prorating a maximum
potential liability of $1.6 million over 1,493 days would yield a maximum potential liability of
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approximately $1,071.67 per day of coverage or approximately $391,159.55 per year. The $1
million per occurrence per year coverage 11  under the Admiral primary policy (having a policy
period of November 1, 1978, to July 1, 1980) is more than adequate to cover its pro rata share
of this per diem liability. The $300,000 per occurrence per year (approximately $891.92 per
day) primary policy or policies issued by Jefferson for the aggregate of three years commencing
November 1, 1975, could theoretically fall short of the approximate $391,159.55 yearly liability
hypothesized above by $91,159.55 per year for each of the last two of the three policy years and
by $27,931.02 for the last three hundred and six days of the first policy year ($1,071.67 per day of
coverage for 306 days = $327,931.02, less the $300,000 limit of coverage for the first policy year)
—a theoretical shortfall of approximately $210,250.12. The issue would then become whether
Stonewall and/or Maine Bonding as excess carriers during Jefferson's policy period 12  on the one
hand or Admiral as the primary carrier after Jefferson's policy period on the other hand are/is liable
for this approximately $210,250.12 shortfall. We decline to express an opinion on this issue today
because there seems to be very little likelihood that all factors necessary to create this shortfall in
primary coverage during 2.836 of the years covered by the Jefferson policy will converge. 13


11 We shall address later in this opinion how the City's $50,000 per occurrence retention under
the Admiral policy is to be taken into account, if at all.


12 As indicated above, Central National also issued an excess policy with a policy period that
included a portion of the period from December 31, 1975, to February 1, 1980. However, as
also indicated above (in part IV. A. 2. (b)), we will not disturb the trial court's exoneration
of Central National.


13 For example, if (as contended by the City) the proportion of the $1.6 million payment
to Papworth generated by the negligence/nuisance claims augmented by the taxable costs
related thereto is a fraction in which the numerator is $1,391,412.57 and the denominator is
$1,881,946.70, the pro rata liability of Jefferson and Admiral would be less than $300,000 per
year—although Jefferson could of course potentially be liable for the full $300,000 because
of the hereinabove-discussed waiver of its policy's inverse condemnation exclusion.


(19) We do, however, today hold that if the limits of liability on the policies of primary insurance
that are determined to cover the City's liability to Papworth are adequate to cover their pro rata
share of that liability (that pro rata liability to be determined consistent with the views expressed
herein), no excess carrier is liable to the City for any of the City's liability to Papworth. In substance
we adopt the “horizontal allocation of the risk” *1853  approach to liability as between primary
and excess carriers, rather than the “vertical” approach. To begin with, it seems clear from the City's
assertion that all of its primary insurers covered its liability that the City's reasonable expectations
treated the excess policies as a secondary source. Moreover, the “horizontal” approach seems
far more consistent with Montrose's continuous trigger approach. That is, if “occurrences” are
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continuously occurring throughout a period of time, all of the primary policies in force during that
period of time cover these occurrences, and all of them are primary to each of the excess policies;
and if the limits of liability of each of these primary policies is adequate in the aggregate to cover
the liability of the insured, there is no “excess” loss for the excess policies to cover.


2. The Status of Admiral as a Primary or Excess Carrier
Admiral contends that having issued a policy to the City with a $50,000 self-insured retention,
it is an excess carrier. While there is support for Admiral's position (see, e.g., Nabisco, Inc. v.
Transport Indemnity Co. (1983) 143 Cal.App.3d 831 [192 Cal.Rptr. 207]), the trial court found
that Admiral was referred to as a primary carrier in an agreement (to which Admiral was a party)
entered into at the time of the Papworth settlement. This finding supports the trial court's treatment
of Admiral as a primary carrier and was not challenged by Admiral until its petition for rehearing
following the filing of our earlier opinion herein. We decline to consider the challenge of that
finding because of the challenge's untimeliness and the absence of appearance of good cause for
its untimeliness. (E.g., CAMSI IV v. Hunter Technology Corp. (1991) 230 Cal.App.3d 1525, 1542
[282 Cal.Rptr. 80]; People ex rel. Dept. of Public Works v. Mascotti (1962) 206 Cal.App.2d 772,
779 [23 Cal.Rptr. 846].) Our holding that Admiral was a primary carrier of course does not render
the retention provided for in its policy wholly irrelevant.


H. Allocation of Liability Among the Primary Insurers
The issue of how the liability of the City to Papworth should be apportioned among the primary
carriers in a third party property damage case involving repeated exposure to a continuing
condition and successive insurance carriers has not been addressed definitively in any reported
California case. 14  *1854


14 That issue has recently been addressed exhaustively by Division One of the First District
in an asbestos-related personal injury context. (Armstrong World Industries, Inc. v. Aetna
Casualty & Surety Co. (1996) 45 Cal.App.4th 1, 48-57 [52 Cal.Rptr.2d 690].) While dictum
in Armstrong indicates a different preference than we express as to the formula or method to
be used in apportioning liability among insurers (we prefer what we call the “qualified time
on the risk” method whereas the Armstrong Court apparently prefers a method that takes
policy limits into account—see 45 Cal.App.4th at pp. 52-53), we both agree that the trial
court has discretion to select a method that will produce the most equitable results. (Id. at p.
53; see Signal Companies, Inc. v. Harbor Ins. Co. (1980) 27 Cal.3d 359, 369 [165 Cal.Rptr.
799, 612 P.2d 889, 19 A.L.R.4th 75].) Also, it may be that in an asbestos or other bodily
injury context a different method of apportionment is generally more equitable than in a
property damage context, although we do not now so hold because no bodily injury claim
is now before us.
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In reality, two separate questions are involved in determining how the liability of the City to
Papworth should be apportioned among the primary carriers:


Question 1: How much of a judgment is the City entitled to recover from each primary insurer?


Question 2: In what proportions are the primary carriers to share in whatever payments any of
them made or makes toward the $1.6 million loss?


So long as all the primary carriers are solvent and amenable to jurisdiction to enforce the judgment
herein, the answer to question 1 is of no practical significance. The primary carriers will simply pay
the City their respective portions of the aggregate amount the City is entitled to recover from them.
However, if carrier X is obligated (as among the primary carriers) to bear a share of the aggregate
liability to the City and carrier X is insolvent (or if a judgment against carrier X is otherwise
unenforceable), there is practical significance to question 1: it provides the answer as to whether
there are one or more carriers who must pay the City the share of carrier X. We do not know
whether there is a “Carrier X” among the primary insurers who must share (as among themselves)
the liability to the City. 15  However, the City does claim on this appeal that the trial court erred
by failing to hold all carriers on the risk liable to the City (to the extent of their respective policy
limits and subject to deductibles and retentions) for the full $350,000 paid by the City toward the
Papworth settlement; and for whatever reason this may be important to the City, it is entitled to an
answer to question 1. The carriers of course are entitled to an answer to question 2.


15 A recent attempted withdrawal by counsel for one primary carrier does contain information
suggesting that that carrier may be insolvent.


1. Question 1—Who Must Pay the City the $350,000?
Neither question 1 nor question 2 was directly answered by Montrose. In Montrose the matter
before the Supreme Court was the insured's appeal from a summary judgment against the insured
and in favor of one of seven insurers, holding that that one insurer owed neither a duty to defend
nor a *1855  duty to indemnify the insured. 16  Montrose therefore did not directly involve the
issue of allocation as among the primary insurers of their liability to the insured. However, we
find the answer to question 1 in Montrose's analysis: With one important qualification, all primary
carriers on the risk are liable to the City (up to the limits of their respective policies, less any
applicable deductibles or retentions) for the full $350,000. Inherent in Montrose's conclusion that
in cases such as the one at bar a “continuing injury” trigger of coverage applies is the principle
that damage was occurring throughout the period in question and that all carriers issuing primary
policies for dates within that period are fully liable to the insured for the entire loss. 17  Once
an injury triggers coverage, according to the language of the policies in the case at bar (and the
standard CGL (comprehensive general libility) policy), the insurer must indemnify the insured for
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“all sums” which the insured becomes obligated to pay, whether during the period of the policy
issued by that insurer or after; the policy language does not limit the insurer's liability to “all
sums which the insured becomes liable to pay during the policy period.” (See Montrose, supra,
10 Cal.4th at p. 665.) Under a continuing injury trigger, coverage for a manifested loss is not
terminated by the expiration of the policy; coverage continues until the damage is complete. (Id. at
pp. 678, 680-681, 686; accord, Armstrong World Industries, Inc. v. Aetna Casualty & Surety Co.,
supra, 45 Cal.App.4th at p. 50 (Armstrong); Keene Corp. v. Ins. Co. of North America (D.C. Cir.
1981) 667 F.2d 1034, 1048 [215 App.D.C. 156].)


16 The summary judgment was reversed because the Supreme Court concluded that a triable
issue existed as to the material fact of whether the insured in whose favor the summary
judgment had been granted owed a duty to defend and therefore that it was error to enter
summary judgment in favor of that insurer and against the insured. As we have hereinabove
indicated, the issue of whether there was actual coverage therefore was never reached by
the Supreme Court.


17 Again, subject to the limits of the policies and to deductible and retention provisions.


However, as suggested above, there is an important potential qualification to this principle, arising
out of the “other insurance” exclusions included in at least some of the primary policies. Some
background concerning the law seems appropriate:


According to Montrose, the first reported California case to discuss the triggering of potential
coverage under third party liability insurance policies where continuous or progressively
deteriorating property damage was involved was California Union Ins. Co. v. Landmark Ins. Co.
(1983) 145 Cal.App.3d 462 [193 Cal.Rptr. 461]. (See Montrose, supra, 10 Cal.4th at p. 678.)
California Union adopted the “continuing injury” trigger approach and held each of the two
successive carriers on the risk in that case to be jointly *1856  and severally liable to the insured
for the full amount of damage. While generally embracing California Union, the Montrose court
disagreed with one aspect of the California Union decision: “We do not endorse that aspect of the
California Union court's holding that both insurers in that case were jointly and severally liable
for the full amount of damage occurring during the successive policy period. (California Union,
supra, 145 Cal.App.3d at p. 478.) Allocation of the cost of indemnification once several insurers
have been found liable to indemnify the insured for all or some portion of a continuing injury or
progressively deteriorating property damage requires application of principles of contract law to
the express terms and limitations of the various policies of insurance on the risk. (See Keene Corp.
v. Ins. Co. of North America (D.C. Cir. 1981) 667 F.2d 1034, 1051 [215 App.D.C. 156] (Keene);
[Ins. Co. North America v. Forty-Eight Insulations (6th Cir. 1980) 633 F.2d 1212, 1225, clarified
657 F.2d 814, cert. den. (1981) 454 U.S. 1109 (70 L.Ed.2d 650, 102 S.Ct. 686)].)” (10 Cal.4th at
p. 681, fn. 19, italics omitted.)
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The Supreme Court thus criticized the “joint and several” holding of California Union for failing
to take “the express terms and limitations” of the policies into account. We construe that criticism
as relating not only to any deductible and retention provisions of the policies but also to any “other
insurance” clauses in the policies.


The modern comprehensive general liability policy typically contains such a clause. It may take
the form of outright denial of coverage under the policy if there is other insurance covering the
risk (an “escape” clause), a provision that the policy provides only excess coverage if there is other
insurance covering the risk (an “excess” clause), a provision that if there is other insurance covering
the risk the loss will be shared on some proportional basis with that other insurance (a “pro rata”
clause), or some other variation upon the same theme. (See Peerless Casualty Co. v. Continental
Casualty Co. (1956) 144 Cal.App.2d 617, 621-623 [301 P.2d 602].) When such clauses conflict
in such a way as to leave the insured unprotected, they are not enforced according to their literal
terms. (Continental Casualty Co. v. Pacific Indemnity Co. 134 Cal.App.3d 389 [184 Cal.Rptr.
583]; CSE Ins. Group v. Northbrook Property & Casualty Co. (1994) 23 Cal.App.4th 1839 [29
Cal.Rptr.2d 120].) However, that fact does not mean that they are totally ignored. Typically, neither
insurer is held liable to the insured for 100 percent of the loss; instead, as both of the cases last
cited illustrate, the court fashions some sort of pro rata formula of liability to the insured.


Jefferson and Admiral and some or all of the other primary insurers who issued policies covering
the period during which liability was triggered have *1857  “other insurance” clauses in their
policies. The Phase I judgment awarded the City a joint and several recovery of $297,000 against
Jefferson and Admiral. As the last-quoted passage from Montrose indicates, the $297,000 joint and
several award to the City was error: For example, assuming (without deciding) that only Jefferson
and Admiral are obligated to pay the City anything, in view of the existence of an “other insurance”
clause in each of their policies the obligation of paying the City the $297,000 portion of its payout to
Papworth remaining after deducting the $3,000 in Jefferson deductibles and the $50,000 Admiral
retention should be imposed partly upon Jefferson severally and partly upon Admiral severally.


Neither the statement of decision nor the judgment in Phase I in any way suggests that the trial court
took any “other insurance” clauses into account in arriving at its $297,000 joint and several award
to the City. In the proceedings below following issuance of our writ of mandate, the trial court must
do so. The language and implications of those clauses have not been briefed adequately for us to
attempt to decide their proper interpretation and application in the first instance as a matter of law.


There is an additional apportionment issue inherent in question 1: is any insurer obligated to pay
the City any part of the $3,000 in deductibles on the Jefferson policy or policies or any part of
the $50,000 retention on the Admiral policy? For ease of reference, we shall characterize this as
“the $53,000 question.” 18
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18 It may in fact be two questions, in that it is at least conceivable that the $3,000 in deductibles
should be treated differently than the $50,000 retention.


To begin with, since their respective policy provisions control, it is obvious that Jefferson is not
obligated to pay the City any of the $3,000 in deductibles under its policy or policies and that
Admiral is not obligated to pay the City any of the $50,000 retention under its policy.


However, is Admiral or any other carrier liable to the City for the $3,000 in deductibles under the
Jefferson policy or policies; and is Jefferson or any other carrier liable to the City for the $50,000
retention under the Admiral policy? 19


19 So far as we are aware, other than the Jefferson and Admiral policies, the only policy that
is potentially a primary policy on the risk and had a deductible or retention provision in it
is the Canadian policy. That policy had a $50,000 retention. As is set forth in part VI, post,
we shall reverse the order for summary judgment in favor of Canadian. Upon remand, if the
trial court finds that any “occurrence” occurred during the period of the Canadian policy,
the $53,000 question will become a $103,000 question because the trial court will have to
determine whether any carrier other than Canadian must pay anything to the City by reason
of the retention in the Canadian policy.


At this point we know that there are at least two insurers on the risk, Jefferson and Admiral. If
these are the only insurers on the risk, a further *1858  examination of the $53,000 question is
unnecessary: at oral argument, counsel for the City indicated that in connection with the Phase I
judgment, if only Jefferson and Admiral are liable to the City, (1) the City is seeking $297,000
plus interest thereon, and (2) the City is not contending that it is entitled to the remaining $53,000
that it paid to Papworth. Accordingly, if the trial court concludes on remand that only Jefferson
and Admiral are liable to the City, it shall not award the City anything by reason of the $3,000
in deductibles on the Jefferson policy or policies or by reason of the $50,000 retention on the
Admiral policy.


However, if on remand the trial court concludes that there are insurers in addition to Jefferson
and Admiral that are liable to the City, the resolution of the $53,000 question will become
quite difficult. There are two very recent decisions of different divisions of the First District
Court of Appeal that reach conclusions that are difficult to reconcile on questions similar to the
$53,000 question; and each collects cases from other jurisdictions reaching the same and opposite
conclusions.


In the context of a dispute concerning costs of defending against liability for toxic waste,
Aerojet-General Corp. v. Transport Indemnity Co. (1996) 50 Cal.App.4th 354, 379-383 [53
Cal.Rptr.2d 398] review granted September 25, 1996 (S054501), held that the insured was required
to bear a proportion of its own defense costs by reason of the fact that some of the primary
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policies that covered the insured's liability provided that the insured would bear its own defense
costs. (The policies containing such provisions had policy periods encompassing eight of the
approximately thirty years during which “occurrences” [a]llegedly occurred.) Aerojet-General (a)
quoted Montrose to the effect that “allocation of the cost of indemnification ... requires application
of principles of contract law to the express terms and limitations of the various policies of insurance
on the risk” (Montrose, 10 Cal.4th at p. 681, fn. 19), (b) found that the nature of the policies issued
with such provisions unequivocally demonstrated that the insured had no reasonable expectation
of coverage for defense costs for “occurrences” which happened during the policy periods of those
policies, and (c) held that no insurer was liable for the proportion of the defense costs chargeable
to the aforementioned eight-year period.


In the context of a dispute concerning coverage for asbestos-related claims, Armstrong, supra, 45
Cal.App.4th 1, 55-57, held that insurers on the risk must pay the insured 100 percent of the insured's
liability to third parties even though the insured was uninsured or self-insured for a portion of the
time during which “occurrences” were occurring. Where the issue is the liability of the insurer(s)
to the insured, Armstrong appears to construe Montrose's mandate to consider policy language as
not requiring consideration of the “other insurance” clause portion of the policy language. *1859


We believe that the Supreme Court intended by Montrose that in determining disputes between
an insured and insurer(s), the policy language to be considered includes the “other insurance”
clauses of the policies on the risk. As we have already noted, the language and implications of the
“other insurance” clauses in the various primary policies issued to the City have not been briefed
adequately for us to attempt to determine their proper interpretation and application in the first
instance as a matter of law. Accordingly, if on remand the trial court concludes that insurers in
addition to Jefferson and Admiral are liable to the City, the trial court shall determine whether
any carrier other than Jefferson is liable to the City for the $3,000 in deductibles and whether any
carrier other than Admiral is liable to the City for the $50,000 retention, and in doing so shall
take into consideration the language of the respective policies, including but not limited to the
“other insurance” clauses of the policies of the insurers potentially liable for the deductibles or
the retention.


2. Question 2—As Among the Primary Insurers, Who ShouldBear What
Proportion of the $1.6 Million (Plus Interest on the $350,000) Total Payout?


Question 2 involves allocation among the primary carriers on the risk of not only the $350,000
paid to Papworth by the City (plus interest thereon), but also the $950,000 paid Papworth by
Stonewall and the $300,000 paid Papworth by Jefferson. As may already be obvious, some of
the same considerations involved in answering question 1 are applicable to question 2, but some
different considerations also apply.
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Because we must consider both principles of equity and principles of public policy, formulating a
principle of allocation is no easy task. Equity indicates that all insurers whose policies covered the
loss should participate in the cost of indemnifying the insured. Public policy may point in another
direction.


Privately obtained liability insurance is the mechanism through which our tort system is primarily
financed. The transaction costs of this system are such that almost one dollar of such costs is
incurred in order to pay one dollar of compensation. (Kakalic & Pace, Costs and Compensation
in Tort Litigation, Rand Corp. Annual Rep. 1985-1986.) A principle of allocation which uses a
bright line designation of a single carrier liable for the payment has the advantage of reducing
transaction costs by avoiding intrainsurer litigation. If data support the proposition that over the
long haul various insurers are likely in different cases to be so positioned that in the end the
financial consequences to them of a bright line rule will have essentially the *1860  same overall
financial impact as equitable apportionment in individual cases, then a bright line rule may be in
order. This data is not before us, and neither the Legislature nor our Supreme Court has declared
the public policy consideration to which we refer. In this state of affairs, recognition of the role of
our court counsels that we not reach the conclusion that public policy controls.


In Home Ins. Co. v. Landmark Ins. Co. (1988) 205 Cal.App.3d 1388 [253 Cal.Rptr. 277], a first
party property damage insurance case, the Court of Appeal opted for a bright line rule. It held that
“as between two first-party insurers, one of which is on the risk on the date of the first manifestation
of property damage, and the other on the risk after the date of first manifestation of damage, the
first insurer must pay the entire claim.” (205 Cal.App.3d at p. 1393.) However the Home Insurance
court reached this result not in reference to the sort of data to which we have referred but rather
by reasoning: “Our approach promotes certainty in the insurance industry and allows insurers
to gauge premiums with greater accuracy. Presumably this should reduce costs for consumers
because insurers will be able to set aside proper reserves for well-defined coverages and avoid
increasing such reserves to cover potential financial losses caused by uncertainty in the definition
of coverage....” (Id. at pp. 1395-1396.)


Home Insurance differs from the instant case in that it involves first party insurance, a distinction
deemed significant by our Supreme Court in both Montrose and Prudential-LMI Com. Insurance
v. Superior Court (1990) 51 Cal.3d 674, 698 [274 Cal.Rptr. 387, 798 P.2d 1230], although in a
different context. More significantly the Home Insurance opinion does not include support for
its statement of the impact of its conclusion upon insurer reserve practices and consumer costs.
In the situation of third party liability insurance involved in the case at bar, this impact is at best
unknown absent supporting data; and we have not been furnished with any such data. Under the
Home Insurance approach current insurers would be required to establish reserves to account for
the uncertainty that they would be solely liable for long ago unknowable occurrences in other
insurers' policy periods. Whether this will result in lesser reserves and lower premiums than would
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be the case if liability is apportioned among all insurers on the risk is at best problematic. We
conclude therefore that with no empirical support for the policy statement in Home Insurance, its
rule should not be considered as precedent in the third party insurance context.


Having explored the possibility of a result dictated by public policy and finding none, we return
to the application of ordinary principles of equity:


(a) We have previously concluded that by reason of the contractual provisions of the excess
policies, liability should rest, to the fullest extent consistent with those provisions, upon the primary
carriers. *1861


(b) As indicated in our discussion of “Question 1,” in view of the continuous trigger doctrine of
Montrose and the language contained therein, each of the primary carriers covering the liability of
the City is potentially liable for all of the City's liability, up to the limits of the particular primary
policy issued by that carrier and subject to the deductible, retention and “other insurance” clauses
of that policy. Accordingly, equity dictates that each primary carrier should bear some proportion
of the ultimate burden of that liability.


(c) There are any number of possible ways to apportion that ultimate burden, including but not
necessarily limited to the following:


(1) Apportionment based upon the relative policy limits of each primary policy (the “policy limits”
method). (See Argonaut Ins. Co. v. Transport Indem. Co. (1972) 6 Cal.3d 496, 507 [99 Cal.Rptr.
617, 492 P.2d 673]; Employers Reinsurance Corp. v. Phoenix Ins. Co. (1986) 186 Cal.App.3d
545, 557 [230 Cal.Rptr. 792]; CNA Casualty of California v. Seaboard Surety Co. (1986) 176
Cal.App.3d 598, 620 [222 Cal.Rptr. 276].)


(2) Apportionment based upon the relative duration of each primary policy as compared with the
overall period during which the “occurrences” “occurred” (the “time on the risk” method). (See,
e.g., Ins. Co. North America v. Forty-Eight Insulations (6th Cir. 1980) 633 F.2d 1212, clarified
657 F.2d 814, cert. den. (1981) 454 U.S. 1109 [70 L.Ed.2d 650, 102 S.Ct. 686].)


(3) Apportionment based upon those relative durations, but with the respective durations multiplied
by the amount of the respective limits of the primary policies—so that the insurers issuing primary
policies with higher limits would bear a greater share of the liability per year than those issuing
primary policies with lower limits. (See Armstrong, supra, 45 Cal.App.4th at pp. 52-53; Owens-
Illinois, Inc. v. United Ins. Co. (1994) 138 N.J. 437 [650 A.2d 974, 993-995].)


(4) Apportionment based on the premiums paid. (See Insurance Co. of Tex. v. Employers Liability
Assur. Corp. (S.D.Cal. 1958) 163 F.Supp. 143, 147, 151.)
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(5) Apportionment among each carrier in equal shares. (See Reliance Ins. Co. v. St. Paul Surplus
Lines Ins. (4th Cir. 1985) 753 F.2d 1288, 1292.)


(6) Apportionment among each carrier in equal shares up to the policy limits of the policy with the
lowest limits; then among each carrier other *1862  than the one issuing the policy with the lowest
limits, in equal shares up to the policy limits of the policy with the next-to-lowest limits; and so on
in the same fashion, until the loss has been apportioned in full (the “maximum loss” method). (See,
e.g., Mission Ins. Co. v. Allendale Mut. Ins. Co. (1981) 95 Wn.2d 464, 465-468 [626 P.2d 505].)


(d) It seems to us that the “time on the risk” method described in subparagraph (2) above is the
approach likely to lead to the fairest result in most cases:


(1) Both the “policy limits” method and the permutation thereof described in subparagraph (3)
above have the disadvantage of subjecting the insurer with high policy limits to a greater proportion
of the loss in low-loss cases even though all carriers have agreed to cover the loss up to the limits
of the policy with the lowest limits. 20  The “maximum loss” method of apportionment avoids that
problem, but both it and the “policy limits” *1863  method would have carriers that issue policies
having identical limits but drastically different policy periods (and whose policies therefore are
likely to have generated drastically different premiums and involved drastically different levels of
risk exposure) bear equal shares of the liability.


20 The Supreme Judicial Court of Maine eloquently pointed out this disadvantage in Carriers
Ins. Co. v. Am. Policyholders' Ins. Co. (Me. 1979) 404 A.2d 216:
“[The policy limits method, the premiums paid method and the maximum loss method each
are] grounded on the premises, often unarticulated, that on equitable principles the loss
should be shared among the insurers either on the basis of the risk that they have undertaken
or the benefit they have received. In its clearest expression, the [policy limits] rule has been
justified on the theory that 'the burden imposed on each insurer is generally proportional to
the benefit which he received, since the size of the premium is most always directly related
to the size of the policy.' [Citation.] On precisely these grounds, the [policy limits] rule has
been criticized since '[i]t is commonly known that the cost of liability insurance does not
increase proportionately with the policy limits.' Cosmopolitan Mutual Insurance Company
v. Continental Casualty Co. [(1959) 28 N.J. 554,] note 4 at 564, 147 A.2d [529,] 534. Once
minimum coverage has been obtained, significant supplemental coverage can be [obtained]
at only a modest increase in cost.
“On the other hand, if the [policy limits] rule is less equitable than that ... approach which
apportions on the basis of premiums received, it has the advantage of facile application.
Unless the multiple policies cover the identical risks, there would be too many variables
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affecting the premiums to permit them to serve as a benchmark for an equitable adjustment.
[Citation.]
“... [The policy limits] rule unfairly discriminates against the larger policy by apportioning
the loss in proportion to the respective policy limits, utterly forgetting that both insurers,
by their contracts, have in fact agreed to cover a loss up to the limits of the lesser policy.
Until that point is reached, the [policy limits] rule amounts to no more than an unacceptable
subsidy from the high-coverage to the low-coverage carrier....
“ 'The [policy limits] method of prorating operates inequitably in its differentiating treatment
of the high-loss and low-loss insurer. In return for a greater premium the insurer providing
higher coverage has undertaken to protect the insured against accidents involving high
losses. Yet because of this undertaking to protect against high loss the larger insurer is in
an unfavorable position vis-a-vis the other insurer even in cases of low loss, since under
the [policy limits] method of prorating the insurer affording the greater maximum coverage
pays the greater segment of any loss incurred, regardless of the amount of the loss. This
seems inequitable since both insurers have equally undertaken to insure against the low-loss
accident.'
“The [policy limits] rule would hardly encourage an insurer from increasing its coverage
where it is aware that there is a lesser policy. It would increase the insurer's potential liability
not only in the high-risk situation [in] which the additional premiums are presumably meant
to recompense, but it would have the untoward effect of increasing liability in the more
likely to occur low-risk situation. Carried to [the] extreme, it would further increase the cost
of additional insurance thereby reducing the likelihood that an insured would choose such
coverage.... The Court would be reluctant to adopt a rule which would seemingly have little
social utility.” (404 A.2d at pp. 221-222.)


(2) Apportionment based on the premiums paid has some superficial attractiveness (sort of an
“as ye have reaped, so shall ye sew” approach). However, that approach ignores the multitude
of different factors that can create differences in liability insurance premiums—factors such
as differences in coverages in respects irrelevant to the liability actually incurred, inflation,
differences in the level of exposure to the loss ultimately incurred at the time the policies are
written, etc. These factors can justify a higher premium for policy X than for policy Y without
in any way justifying imposition upon the insurer issuing policy X more of the liability to be
apportioned than is imposed upon the insurer issuing policy Y.


(3) Apportionment among each carrier in equal shares is so arbitrary that its potential unfairness is
patent. Under this approach a company that issued a primary policy with a duration of the first year
of an 11-year continuous occurrence and collected a premium accordingly would have to bear the
same share of the liability incurred for that 11-year occurrence as a company that issued a policy
with identical coverage except with a duration of the last 10 years of the 11-year period and that
collected a premium accordingly.
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(4) Of course, the “time on the risk” method cannot be applied in such a way as to impose upon
one carrier a greater share of the liability than its policy limits. If the liability to be apportioned is
so great that its apportionment pursuant to the “time on the risk” rule exhausts the liability limits of
a policy, once that level of apportionment of the liability has been reached, the remaining liability
can only be apportioned (again on the basis of “time on the risk”) among the carriers whose policy
limits have not yet been exhausted. In such a situation the approach being utilized is really a “time
on the risk” method qualified by a variation on the “maximum loss” method.


We believe that this “qualified time on the risk” method is the one which ordinarily should be used.
However, as is suggested by *1864  Montrose, 10 Cal.4th at page 687, Signal Companies, Inc. v.
Harbor Ins. Co., supra, 27 Cal.3d 359, 369, and CNA Casualty of California v. Seaboard Surety
Co., supra, 176 Cal.App.3d 598, 620, there can be situations in which there are more equitable
approaches. 21  Accordingly, we do not direct the trial court here to use this rule but only to use it
unless it determines that use of another approach would be more equitable.


21 Indeed, one such situation is described in the excerpt from the trial court's decision quoted
in the Armstrong opinion:
“ 'Typically a pro rata ”other insurance“ clause provides for proration according to the
”applicable limit of liability.“ ' ” (Armstrong, 45 Cal.App.4th at p. 52.)
To the extent that policies involved in a case have pro rata “other insurance” clauses (as
distinguished from other types of “other insurance” clauses), it may well be appropriate to
take policy limits into account in apportioning among the insurers the ultimate burden of
the insured's liability.


(20) Accordingly, liability as among the insurers here involved should be apportioned as follows.
First, the excess insurers are wholly free from liability (either to the City or to any of the other
carriers) if in the aggregate there was adequate primary insurance in force from the beginning
to the end of the period during which the Papworth property sustained damage caused by fault
on the part of the City. (See pt. V. F., ante) Second, only Jefferson and possibly Fireman's is/are
responsible for that portion of the City's obligation to Papworth attributable to the proportionate
excess of inverse condemnation liability over negligence/nuisance liability. (See pt. V. B., ante.)
Third, the remaining indemnification should be paid by and apportioned among all the primary
insurance carriers whose policies incepted during the aforementioned period of damage to the
Papworth property for which the City was at fault. Fourth, subject to the impact of applicable
deductibles and retentions, the City is entitled to recover the $350,000 it paid to Papworth (plus
interest thereon) from (i) Jefferson and possibly Fireman's to the extent of the proportion thereof
representing inverse condemnation liability and (ii) all of the just-mentioned primary insurers with
respect to the remainder, based upon the policy limits and the deductible, retention and “other
insurance” clauses of those insurers' respective policies. Fifth, the trial court possesses discretion
to apportion among the primary carriers just mentioned the burden of the $1.6 million total payout
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(plus interest on the $350,000 paid by the City), 22  utilizing a method which is on the whole fair
and reasonable. The “qualified time on the risk” method of apportionment described above is to
be used unless another method would be more equitable.


22 Again, adjusted for applicable deductibles and retentions.


I. The Failure of Insurers to Settle the Papworth Claim
The City contends that because some of its insurance carriers did not take the opportunity before
trial to settle the Papworth claim for an amount less *1865  than the actual award, these carriers
are now barred from asserting any exclusions from coverage. This issue remains open, in Phase II
of the litigation. It must be resolved there. (We again hold, as we did in our 1992 opinion, that the
trial court did not abuse its discretion in severing the Phase II claims for a later trial.)


J. Reallocation of Defense Costs as BetweenJefferson and Other Carriers
Jefferson contends that the trial court erred in not allocating some portion of its defense costs to
Admiral. Jefferson did not raise the issue in the trial court. It cannot now raise the issue on appeal.
(Doers v. Golden Gate Bridge etc. Dist. (1979) 23 Cal.3d 180, 184-185 [151 Cal.Rptr. 837, 588
P.2d 1261].)


VI. Canadian's Motion for Summary Judgment
(21) The trial court granted Canadian's motion for summary judgment on the theory that it was
undisputed that the Papworth property was a total loss in February of 1980, a date before the
inception of the Canadian policy. This conclusion was based upon the trial court's determination
that the stipulated date of taking for the purposes of Papworth's inverse condemnation claim
established the time of total loss. We conclude that as against anyone other than the parties to it (the
City and Papworth), that stipulation is not conclusive; 23  and opposition to the motion included
a factual showing of substantial damage to the Papworth property in 1981, after the inception of
Canadian's policy, thereby creating a triable issue as to a material fact. The trial court thus erred
in granting the motion for summary judgment. (Code Civ. Proc. § 437c, subds. (c), (g).)


23 As noted in part IV. A. 1., ante, Puritan and Admiral have appealed from the summary
judgment in favor of Canadian.


There is, however, a substantial remaining problem not raised in light of the trial court ruling.
Canadian may not be liable, but for a different reason than that given by the trial court. It may
be that undisputed facts disclose that the stipulated date of taking accomplished a merger of the
City's obligations to Papworth. If the constructive taking encompassed all of Papworth's interest,
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it would seem that any damage thereafter accruing could not have been damage sustained by a
third party (Papworth) for which the City could be held liable.


The trial court must vacate its order granting Canadian's summary judgment motion and enter an
order denying that motion. Whether the trial court *1866  wishes to entertain a second summary
judgment motion brought on the theory last mentioned is a matter within the trial court's discretion.
(Gailing v. Rose, Klein & Marias (1996) 43 Cal.App.4th 1570, 1579 [51 Cal.Rptr.2d 381].)


Canadian did not participate in the trial of the action. However, its briefs disclose a position on
coverage issues similar to that asserted by other carriers and discussed in this opinion. We leave
to the trial court the question of the nature of further proceedings with respect to Canadian if no
second summary judgment motion by Canadian is made, entertained or granted. It may be that
absent an offer of proof by Canadian of new and different evidence with respect to the nature and
cause of the Papworth loss, a full trial will not be necessary.


VII. Disposition
Pursuant to the Supreme Court's order filed October 19, 1995, herein, our prior decision filed
herein on May 15, 1992, as modified on June 11, 1992, upon denial of rehearing, is hereby vacated.


The order for summary judgment in favor of Canadian is hereby reversed with directions to the
trial court to enter an order denying Canadian's summary judgment motion.


Any purported appeal from the judgment in favor of Central National entered June 12, 1989, is
hereby dismissed.


Any purported appeal from the judgment in favor of Employers entered September 28, 1988, is
hereby dismissed.


The notices of appeal from the Phase I judgment or aspects thereof are attempts to appeal from
a nonappealable judgment. We treat those notices of appeal as petitions for a peremptory writ of
mandate. Those petitions are granted in the following respects only: A peremptory writ of mandate
shall issue ordering the trial court to do all of the following:


1. Set aside the Phase I judgment except to the extent that it is in favor of Central National and
Employers.


2. Determine, in accordance with the principles stated in part V. B. of this opinion, whether
Fireman's policies exclude inverse condemnation coverage. *1867
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3. Determine, in accordance with the principles stated in parts V. B., V. F., V. G., V. H. and VI.
of this opinion, which carriers still in this litigation 24  must reimburse the City for the $350,000 it
paid to Papworth, less applicable deductibles and retentions, plus interest thereon.


24 So that there will be no misunderstanding, Covenant, Central National and Employers will
no longer be in this litigation once this decision becomes final, nor, of course, will any of
the other carriers referred to in footnote 5 of this opinion.


4. Determine, in accordance with the principles stated in parts V. B., V. F., V. G., V. H. and VI.
of this opinion, how the burden of the sums paid to Papworth by Stonewall and Jefferson 25  and
of the $350,000 to be paid to the City (less applicable deductibles and retentions), plus interest
thereon, is to be allocated among the carriers still in this litigation.


25 To the extent that Stonewall and Jefferson have overpaid their respective shares of the burden,
they of course will be entitled to recover not only the excess amounts they paid but also
interest thereon.


5. Except with respect to Covenant, Central National and Employers, redetermine who shall be
entitled to recover from whom costs incurred before the trial court.


6. Enter a new judgment on Phase I that implements the determinations the trial court makes
pursuant to the foregoing provisions of the writ of mandate hereby ordered. The trial court may,
of course, take additional evidence to the extent necessary to make the determinations described
above.


In all other respects, the petitions for writ of mandate are denied.


The City, Stonewall, Employers, Central National, Maine Bonding, Puritan, and Covenant if it
incurred these costs, shall recover costs on appeal and in these mandate proceedings payable jointly
and severally by the other parties to the purported appeals from the Phase I judgment.


Lillie, P. J., and Woods, J., concurred.


A petition for a rehearing was denied July 12, 1996, and the petitions of all insurance companies
for review by the Supreme Court were denied October 23, 1996.
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148 Cal.App.4th 1296
Court of Appeal, Fourth District, Division 3, California.


TRANSCONTINENTAL INSURANCE COMPANY et al., Plaintiffs and Respondents,
v.


INSURANCE COMPANY OF THE STATE OF
PENNSYLVANIA, Defendant and Appellant.


No. G035046.
|


Feb. 28, 2007.


Synopsis
Background: Following underlying construction defect action against insured housing developer,
primary insurers for subcontractors under commercial general liability policies that included
housing developer as an additional insured sued excess insurer for declaratory relief and equitable
contribution. The Superior Court, Orange County, No. 00CC11620, Stephen J. Sundvold, J., denied
excess insurer's motion for summary judgment, ruling that excess insurer was obligated to pay
developer's defense costs. Excess insurer appealed.


[Holding:] The Court of Appeal, O'Leary, Acting P.J., held that excess insurer was obligated to
pay developer's defense costs in underlying case under principles of equitable subrogation.


Affirmed.


West Headnotes (17)


[1] Insurance Scope of coverage
Insurance In general;  nature and source of duty
A subcontractor's insurer must provide a defense to a developer listed as an additional
insured under the subcontractor's liability policy when the developer is sued by a third
party for construction defects allegedly resulting from the subcontractor's work; this
obligation is based on public policy, not the terms of the parties' contract.


2 Cases that cite this headnote



https://www.westlaw.com/Link/Document/FullText?findType=h&pubNum=176284&cite=0152319301&originatingDoc=I66b56e77c7a111dba8b1daa4185606d6&refType=RQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I66b56e77c7a111dba8b1daa4185606d6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k2361/View.html?docGuid=I66b56e77c7a111dba8b1daa4185606d6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217/View.html?docGuid=I66b56e77c7a111dba8b1daa4185606d6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Browse/Home/KeyNumber/217k2911/View.html?docGuid=I66b56e77c7a111dba8b1daa4185606d6&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/RelatedInformation/DocHeadnoteLink?docGuid=I66b56e77c7a111dba8b1daa4185606d6&headnoteId=201156267600120200605082841&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=CitingReferences&contextData=(sc.Default) 





Transcontinental Ins. Co. v. Insurance Co. of the State of..., 148 Cal.App.4th 1296...
56 Cal.Rptr.3d 491, 07 Cal. Daily Op. Serv. 3244, 2007 Daily Journal D.A.R. 4107


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 2


[2] Insurance Defense costs
After providing developer with a complete defense in underlying construction defect
lawsuit, excess insurers for subcontractors could seek reimbursement from other insurers
who were obligated to defend the lawsuit under principles of equity.


[3] Insurance Equitable subrogation
Insurance Contribution Among Insurers
In the insurance context, equitable subrogation and equitable contribution doctrines each
pertain to the allocation of costs when there is more than one potentially responsible
insurance company, but the two doctrines are entirely different concepts.


5 Cases that cite this headnote


[4] Insurance Liability, fidelity and guaranty insurance
Equitable subrogation allows an insurer that paid coverage or defense costs to be placed
in the insured's position to pursue a full recovery from another insurer who was primarily
responsible for the loss.


11 Cases that cite this headnote


[5] Insurance Liability, fidelity and guaranty insurance
Because the doctrine of equitable subrogation shifts the entire cost burden, the moving
party insurer must show the other insurer was primarily liable for the loss and that the
moving party's equitable position is inferior to that of the second insurer.


7 Cases that cite this headnote


[6] Insurance Contribution Among Insurers
Equitable contribution applies to apportion costs among insurers that share the same level
of liability on the same risk as to the same insured; it arises when several insurers are
obligated to indemnify or defend the same loss or claim, and one insurer has paid more
than its share of the loss or defended the action without any participation by the others.


5 Cases that cite this headnote


[7] Insurance Contribution Among Insurers
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The purpose of equitable contribution is to accomplish substantial justice by equalizing
the common burden shared by coinsurers, and to prevent one insurer from profiting at the
expense of others.


[8] Insurance Primary and excess insurers
Equitable contribution did not apply in insurance litigation brought by subcontractors'
insurer against excess insurer, inasmuch as the two insurers did not share the same level
of liability and were not obligated to defend the same loss or claim; level of liability
for subcontractors' insurer was as a primary insurer for several subcontractors and the
developer as an “additional insured,” while excess insurer bargained for a different kind of
liability by agreeing to pay only when the various underlying insurance became exhausted.


3 Cases that cite this headnote


[9] Insurance Primary and excess insurance
“Primary coverage” is insurance coverage whereby, under the terms of the policy, liability
attaches immediately upon the happening of the occurrence that gives rise to liability.


1 Cases that cite this headnote


[10] Insurance Scope of coverage
“Excess coverage” or secondary coverage is coverage whereby, under the terms of the
policy, liability attaches only after a predetermined amount of primary coverage has been
exhausted.


1 Cases that cite this headnote


[11] Insurance Liability, fidelity and guaranty insurance
Insurance Primary and excess insurers
Primary insurer could seek reimbursement from excess carrier by equitable subrogation
rather than by contribution, where the different carriers covered differing risks and
liabilities.


3 Cases that cite this headnote


[12] Subrogation Nature and theory of right
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The doctrine of equitable subrogation is broad enough to include every instance in which
one person, not acting as a mere volunteer or intruder, pays a debt for which another is
primarily liable, and which in equity and good conscience should have been discharged
by the latter.


1 Cases that cite this headnote


[13] Insurance Equitable subrogation
The essential elements of an insurer's cause of action for equitable subrogation are as
follows: (a) the insured suffered a loss for which the defendant is liable, either as the
wrongdoer whose act or omission caused the loss or because the defendant is legally
responsible to the insured for the loss caused by the wrongdoer; (b) the claimed loss was
one for which the insurer was not primarily liable; (c) the insurer has compensated the
insured in whole or in part for the same loss for which the defendant is primarily liable;
(d) the insurer has paid the claim of its insured to protect its own interest and not as a
volunteer; (e) the insured has an existing, assignable cause of action against the defendant
which the insured could have asserted for its own benefit had it not been compensated for
its loss by the insurer; (f) the insurer has suffered damages caused by the act or omission
upon which the liability of the defendant depends; (g) justice requires that the loss be
entirely shifted from the insurer to the defendant, whose equitable position is inferior to
that of the insurer; and (h) the insurer's damages are in a liquidated sum, generally the
amount paid to the insured.


7 Cases that cite this headnote


[14] Insurance In general;  rights or “shoes” of insured
The right of subrogation is purely derivative, such that the insurer entitled to subrogation is
in the same position as an assignee of the insured's claim, and succeeds only to the rights of
the insured; thus, an insurer cannot acquire by subrogation anything to which the insured
has no rights, and may claim no rights which the insured does not have.


5 Cases that cite this headnote


[15] Insurance Liability, fidelity and guaranty insurance
Excess insurer was obligated to pay insured housing developer's defense costs in
underlying construction defect case under principles of equitable subrogation, after
primary insurer of subcontractors paid substantial part of developer's defense costs
under additional insured endorsements that named the developer as an additional insured
on subcontractors' policies; payment of defense costs by primary insurer was under a
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reservation of rights rather than an admission of liability, and the underlying lawsuit
contained some claims for which primary insurer's policies provided no potential coverage.


See 13 Witkin, Summary of Cal. Law (10th ed. 2005) Equity, § 183 et seq.; Croskey et al.,
Cal. Practice Guide: Insurance Litigation (The Rutter Group 2006) ¶ 9:1 et seq (CAINSL
Ch. 9-A).


6 Cases that cite this headnote


[16] Appeal and Error Points and arguments
For reasons of fairness, it is not appropriate for the appellate court to rely upon points not
mentioned in the parties' briefs.


2 Cases that cite this headnote


[17] Appeal and Error Necessity of presentation in general
Issues not raised in the trial court will not be considered on appeal.


2 Cases that cite this headnote
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and Appellant.


Howard Rice Nemerovski Canady Falk & Rabkin, Jerome B. Falk, Jr., and Amy E. Margolin, San
Francisco; Law Offices of Timothy J. Hogan and Timothy J. Hogan for Plaintiffs and Respondents.


*1300  OPINION


O'LEARY, Acting P.J.


This appeal concerns an insurance coverage dispute between an excess insurer and a primary
insurer over the obligation to defend a housing developer in a construction defect case. The court
determined the excess insurer, Insurance Company of the State of Pennsylvania (ISOP), had an
obligation to pay the developer's defense costs. ISOP asserts other carriers providing coverage for
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several subcontractors, and which named the developer as an additional insured, had the duty to
provide defense coverage. It asserts the California rule of “horizontal exhaustion” required the
payment from these primary policies before any excess or umbrella policies could be triggered.
We conclude the trial court got it right. The judgment is affirmed.


I


FACTS


Barratt American, Inc., Windsong Partners, and Pacific Gateway Homes, (collectively Barratt) is
the developer of the Windsong Common Interest Development in Orange County. Barratt hired
several subcontractors to work on the project. It also secured several layers of insurance protection.


First, Barratt obtained primary insurance coverage from United National Insurance to provide
indemnity against all losses. Second, Barratt required each subcontractor to obtain a commercial
general liability policy, and for those carriers to issue “additional insured endorsements” to
Barratt. Ten of the subcontractors obtained their coverage from the “CNA Affiliated Companies,”
comprised of Transcontinental Insurance Company, The Continental Insurance Company, and
**494  The Valley Forge Insurance Company (collectively referred to as CNA).


CNA's policies contain essentially the same additional insured provisions. Relevant to this case,
each contained a provision limiting coverage for Barratt, agreeing to indemnify only against
liability arising out of the subcontractors' own work on the project. 1


1 For example, the policy written for the painting subcontractor stated, “The insurance
provided to the additional insured is limited as follows: [¶] 1. That person or organization is
only an additional insured with respect to liability arising out of [¶] ... [¶] b. ‘Your work’ for
that additional insured by or for you.” In addition, it was specified, “The insurance provided
to the additional insured does not apply to ‘bodily injury’, ‘property damage’, ‘personal
injury’, or ‘advertising injury’ arising out of an architect's, engineer's, or surveyor's rendering
of or failure to render any professional services....”


As a final layer of protection, Barratt obtained four excess insurance policies from ISOP, containing
the following indemnity provisions: *1301  (1) “Defense, Settlement and Supplementary
Payments: Should applicable underlying insurance(s) become exhausted by payment of covered
claims, this insurance will continue in force as underlying insurance and shall defend any suit
arising out of a covered occurrence, as respects occurrences not covered under the underlying
insurance(s), but covered by this policy, the company shall likewise defend any suit ....” and “(2)
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Coverage: To pay on behalf of the insured that portion of the ultimate net loss in excess of the
retained limit as hereinafter defined, which the insured shall become legally obligated to pay as
damages to third parties for liability imposed upon the insured by law, or liability assumed by
the insured under contract because of (i) personal injury, (ii) property damage, or (iii) advertising
liability as defined herein....”


In 1997, the Windsong Community Association filed a construction defect lawsuit. Barratt
tendered the defense to its primary carrier and that policy soon became exhausted. Barratt next
tendered the defense to ISOP and various carriers for the subcontractors. ISOP initially paid over
$600,000, but then asserted it had no defense obligation. It demanded reimbursement from the
subcontractors' carriers having policies naming Barratt as an additional insured.


Under the threat of litigation from Barratt, CNA paid approximately $1,200,000 in defense fees
and costs, but did so under the agreement it had full and complete reservation of rights to later
seek contribution from ISOP and other carriers. It also reimbursed ISOP the defense fees and costs
previously paid.


The Windsong case settled for $5,500,000. ISOP paid $1,500,000 in indemnity. It paid no defense
costs. On behalf of the subcontractors, CNA paid less than $150,000 in indemnity.


CNA filed a complaint for declaratory relief and equitable contribution against ISOP and several
other insurance carriers. It asserted ISOP must share in Barratt's defense costs in the Windsong
construction defect case. ISOP responded with a summary judgment motion (MSJ), arguing
carriers for some of the subcontractors had issued “additional insured endorsements” naming
Barratt, and the limits of all those policies had to be exhausted to trigger ISOP's defense obligation.


The court denied the MSJ, concluding the CNA additional insured endorsements provided
coverage for only “derivative risk” and not for Barratt's direct negligence, and consequently
there was no defense obligation. However, the court determined ISOP insured Barratt for a wide
spectrum of risks, including its direct negligence, **495  and the defense obligation was therefore
triggered.


*1302  This court denied ISOP's petition for writ of mandate challenging the court's ruling. The
parties asked the court to enter a stipulated judgment in favor of CNA to appeal the court's ruling.
They entered a judgment by stipulating “that if [CNA] were to file a[MSJ] based on the same
pleadings, exhibits, and declarations presented to the [c]ourt in connection with [ISOP's] prior
[MSJ], as augmented by [a few facts described in paragraph two of the stipulation], the court would
grant said [MSJ] on the same basis that it denied [ISOP's] prior [MSJ], and enter judgment....”
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In addition, the agreement stated, “The parties have reached an agreement and stipulation as to
the amount of defense costs incurred for the defense of Barratt ... in the underlying Windsong ...
action[.]” Moreover, they agreed “in order to avoid the unnecessary expenditure of court time and
attorneys' fees and costs, the parties have agreed upon an appropriate allocation to [ISOP] of that
portion of the unreimbursed attorneys' fees and costs paid by [CNA].”


II


THE DUTY TO INDEMNIFY V. THE DUTY TO PAY DEFENSE COSTS


We begin by noting the parties do not dispute their respective duties to indemnify Barratt for the
settlement of the Windsong lawsuit. After exhaustion of the United National Insurance Policy,
the excess policy from ISOP provided indemnity for claims against Barratt in the amount of
$1,500,000. CNA's policies, which limited indemnity coverage to losses arising out the work of 10
subcontractors, paid $150,000 of the settlement. It is unclear who paid the remaining portion of the
$5.5 million settlement, but there were approximately 40 other insurance companies representing
over 60 subcontractors involved in the underlying litigation.


The above disparity in payments towards the settlement shows the lawsuit involved, what is
commonly referred to in insurance law, as a “mixed” action. This means not all the potential
liability was covered by all the various carriers and some insurers' coverage was limited to specific
claims. Relevant to this case, CNA was required to indemnify only for liability arising out of
work performed by its 10 insured subcontractors, which amounted to $150,000 of the $5 million
settlement. Given this relatively small indemnity bill, it is understandable why CNA is unhappy
about the fact it paid a disproportionate share of the defense fees and costs (over $1.2 million).


[1]  CNA also makes clear that it does not dispute its initial obligation to provide a full and
complete defense of all claims asserted in the lawsuit. It *1303  correctly recognized that in
insurance law, “It is settled that where an insurer has a duty to defend, the obligation generally
applies to the entire action, even though the suit involves both covered and uncovered claims, or
a single claim only partially covered by the policy. [Citations.]” (Presley Homes, Inc. v. American
States Ins. Co. (2001) 90 Cal.App.4th 571, 575, 108 Cal.Rptr.2d 686 (Presley Homes ).) “[A]
subcontractor's insurer must provide a defense to a developer listed as an additional insured under
the subcontractor's liability policy when the developer is sued by a third party for construction
defects allegedly resulting from the subcontractor's work. [Citation.]” (Id. at pp. 574–575, 108
Cal.Rptr.2d 686.) This obligation “is based on public policy, not the terms of the **496  parties'
contract.” (Id. at p. 576, 108 Cal.Rptr.2d 686.) 2
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2 We wish to clarify the facts of this case involve a claim between a developer and the
subcontractor's insurer, as opposed to a claim between a developer and an individual
subcontractor who has contractually agreed to indemnify and/or defend.


[2]  [3]  Having provided Barratt a complete defense in the Windsong lawsuit, CNA can now seek
reimbursement from the other insurers obligated to defend the lawsuit under principles of equity.
(See Maryland Casualty Co. v. Nationwide Mutual Ins. Co. (2000) 81 Cal.App.4th 1082, 1088,
97 Cal.Rptr.2d 374 (Maryland ).) As explained in Maryland, “In the insurance context, equitable
subrogation and equitable contribution doctrines each pertain to the allocation of costs when there
is more than one potentially responsible insurance company. But, the two doctrines are ‘entirely
different’ concepts. [Citation.]” (Ibid.) As we will explain, CNA's claim for reimbursement against
ISOP invokes the doctrine of equitable subrogation.


III


EQUITABLE SUBROGATION AND EQUITABLE CONTRIBUTION


[4]  [5]  “Equitable subrogation allows an insurer that paid coverage or defense costs to be
placed in the insured's position to pursue a full recovery from another insurer who was primarily
responsible for the loss. [Citation.] Because this doctrine shifts the entire cost burden, the moving
party insurer must show the other insurer was primarily liable for the loss and that the moving
party's equitable position is inferior to that of the second insurer. [Citations.]” (Maryland, supra,
81 Cal.App.4th at pp. 1088–1089, 97 Cal.Rptr.2d 374.)


[6]  [7]  “Equitable contribution, on the other hand, applies to apportion costs among insurers that
share the same level of liability on the same risk as to the same insured. [Citation.] It ‘arises when
several insurers are obligated to indemnify or defend the same loss or claim, and one insurer has
paid more than its share of the loss or defended the action without any participation by *1304
the others.’ [Citation.] ‘The purpose of this rule of equity is to accomplish substantial justice by
equalizing the common burden shared by coinsurers, and to prevent one insurer from profiting at
the expense of others.’ [Citations.]” (Maryland, supra, 81 Cal.App.4th at p. 1089, 97 Cal.Rptr.2d
374.)


[8]  In this case, equitable contribution cannot apply because CNA and ISOP did not share
the same level of liability and were not obligated to defend the same loss or claim. CNA'
level of liability was as a primary insurer for several subcontractors and the developer (as an
“additional insured”). However, its overall risk was limited to claims “arising out of” the particular
subcontractor's own work on the project. CNA never agreed to be obligated for liability totally
unrelated to the work of those subcontractors.
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As an excess carrier, ISOP bargained for a different kind of liability, and its potential obligation for
coverage was limited differently than CNA's. ISOP agreed to pay only when the various underlying
insurance became exhausted on any “covered claims[.]” This obligation potentially could include
claims involving the Barratt's torts, as well as liability arising from the subcontractors' work. 3


3 We reject CNA's assertion equitable contribution applies because it and ISOP shared the
same level of obligation on the same risk as soon as the United National Insurance policy
was exhausted. Applying basic rules of contract law, an insurer's obligation and the scope of
coverage is defined by the terms of the insurance contract. (See Vitton Construction Co., Inc.
v. Pacific Ins. Co. (2003) 110 Cal.App.4th 762, 766, 2 Cal.Rptr.3d 1 [intent of the parties at
contract formation governs interpretation].) Although ISOP's excess insurance was triggered
when the underlying policy was exhausted, this event did not change the fact the policy was
written to cover different risks and parties than CNA' policy.


[9]  [10]  As ISOP points out, ordinarily there is no contribution between a primary **497  and
an excess carrier (the rule of horizontal exhaustion). “Primary coverage is insurance coverage
whereby, under the terms of the policy, liability attaches immediately upon the happening of the
occurrence that gives rise to liability.... [¶] ‘Excess' or secondary coverage is coverage whereby,
under the terms of the policy, liability attaches only after a predetermined amount of primary
coverage has been exhausted.” (Olympic Ins. Co. v. Employers Surplus Lines Ins. Co. (1981) 126
Cal.App.3d 593, 597–598, 178 Cal.Rptr. 908, italics & fn. omitted.)


[11]  However, there can be equitable subrogation between a primary and excess carrier in limited
circumstances: “[W]here different insurance carriers cover differing risks and liabilities, they
may proceed against each other for reimbursement by subrogation rather than by contribution.
[Citations.]” (Reliance Nat. Indemnity Co. v. General Star Indemnity Co. (1999) 72 Cal.App.4th
1063, 1077–1079, 85 Cal.Rptr.2d 627; Commercial Union *1305  Assurance Companies v.
Safeway Stores, Inc. (1980) 26 Cal.3d 912, 917–918, 164 Cal.Rptr. 709, 610 P.2d 1038.) 4  Such
is the case here. The issue presented in this case is whether CNA were entitled to equitable
subrogation against ISOP for reimbursement of defense costs.


4 Because this case concerns equitable subrogation, we need not address ISOP's extensive
discussion of the horizontal exhaustion rule as those cases invoke the doctrine of equitable
contribution which are not controlling in this case.


IV



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003437363&pubNum=0007047&originatingDoc=I66b56e77c7a111dba8b1daa4185606d6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2003437363&pubNum=0007047&originatingDoc=I66b56e77c7a111dba8b1daa4185606d6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981151159&pubNum=0000227&originatingDoc=I66b56e77c7a111dba8b1daa4185606d6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1981151159&pubNum=0000227&originatingDoc=I66b56e77c7a111dba8b1daa4185606d6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999137010&pubNum=0003484&originatingDoc=I66b56e77c7a111dba8b1daa4185606d6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999137010&pubNum=0003484&originatingDoc=I66b56e77c7a111dba8b1daa4185606d6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980314987&pubNum=0000661&originatingDoc=I66b56e77c7a111dba8b1daa4185606d6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980314987&pubNum=0000661&originatingDoc=I66b56e77c7a111dba8b1daa4185606d6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Transcontinental Ins. Co. v. Insurance Co. of the State of..., 148 Cal.App.4th 1296...
56 Cal.Rptr.3d 491, 07 Cal. Daily Op. Serv. 3244, 2007 Daily Journal D.A.R. 4107


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 11


ELEMENTS OF EQUITABLE SUBROGATION


[12]  “In the case of insurance, subrogation takes the form of an insurer's right to be put in
the position of the insured in order to pursue recovery from third parties legally responsible
to the insured for a loss which the insurer has both insured and paid. [Citations.] ‘ “As now
applied [the doctrine of equitable subrogation] is broad enough to include every instance in
which one person, not acting as a mere volunteer or intruder, pays a debt for which another is
primarily liable, and which in equity and good conscience should have been discharged by the
latter.” [Citations.]’ [Citation.]” (Fireman's Fund Ins. Co. v. Maryland Casualty Co. (1998) 65
Cal.App.4th 1279, 1291–1292, 77 Cal.Rptr.2d 296 (Fireman's Fund ).)


[13]  “The essential elements of an insurer's cause of action for equitable subrogation are as
follows: (a) the insured suffered a loss for which the defendant is liable, either as the wrongdoer
whose act or omission caused the loss or because the defendant is legally responsible to the insured
for the loss caused by the wrongdoer; (b) the claimed loss was one for which the insurer was not
primarily liable; (c) the insurer has compensated the insured in whole or in part for the same loss
for which the defendant is primarily liable; (d) the insurer has paid the claim of its insured to protect
its own interest and not as a volunteer; (e) the insured has an existing, assignable cause of action
against the defendant which the insured could have asserted for its own benefit had it not been
compensated for its loss by the insurer; **498  (f) the insurer has suffered damages caused by the
act or omission upon which the liability of the defendant depends; (g) justice requires that the loss
be entirely shifted from the insurer to the defendant, whose equitable position is inferior to that of
the insurer; and (h) the insurer's damages are in a liquidated sum, generally the amount paid to the
insured. [Citations.]” (Fireman's Fund, supra, 65 Cal.App.4th at p. 1292, 77 Cal.Rptr.2d 296.)


[14]  “The right of subrogation is purely derivative. An insurer entitled to subrogation is in the
same position as an assignee of the insured's claim, and *1306  succeeds only to the rights of the
insured. The subrogated insurer is said to ‘ “stand in the shoes” ’ of its insured, because it has no
greater rights than the insured and is subject to the same defenses assertable against the insured.
Thus, an insurer cannot acquire by subrogation anything to which the insured has no rights, and
may claim no rights which the insured does not have. [Citations.]” (Fireman's Fund, supra, 65
Cal.App.4th at pp. 1292–1293, 77 Cal.Rptr.2d 296.)


[15]  The parties primarily focus their discussion on appeal to the second element of equitable
subrogation, i.e., was “the claimed loss ... one for which the insurer was not primarily
liable[.]” (Fireman's Fund, supra, 65 Cal.App.4th at p. 1292, 77 Cal.Rptr.2d 296.) ISOP asserts
CNA were primarily liable for all the defense costs. It provides a lengthy summary of insurance
cases holding a defense obligation in an additional insured endorsement must be interpreted
broadly. (Citing Acceptance Ins. Co. v. Syufy Enterprises (1999) 69 Cal.App.4th 321, 324, 81
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Cal.Rptr.2d 557.) These cases show that courts agree the “arising out of” language used in most
endorsements requires only a minimal connection between the liability and the subcontractor's
operations to trigger coverage. (Id. at pp. 328–329, 81 Cal.Rptr.2d 557.)


Based on the above legal premise, ISOP offers two reasons for this court to hold CNA was
primarily liable for all the defense costs. The first argument can be easily dealt with. ISOP asserts
CNA clearly admitted in the respondent's brief it had a duty to defend all of the claims brought
against the developer. We conclude ISOP has misconstrued the statements made in the brief.


As stated earlier, CNA does not dispute its initial obligation to provide a complete defense of
all claims, even though the suit was a mixed action and involved some uncovered claims. (See
Presley Homes, supra, 90 Cal.App.4th at pp. 574–575, 108 Cal.Rptr.2d 686.) Under the rules of
insurance law, this public policy based obligation to provide the insured with a complete defense
is widely recognized not to “result in any unfairness” because the insurer can always later seek
either equitable subrogation or contribution from other insurers obligated to defend the claim. (Id.
at p. 577, 108 Cal.Rptr.2d 686.)


Here, CNA paid the complete defense costs under threat of litigation from the developer. And,
it paid only after reserving full and complete rights to later seek reimbursement from the other
carriers. Its payment cannot be deemed an admission of full liability in a later subrogation action.
And, we found nothing in its briefs suggesting it waived its reservation of rights or it now concedes
complete liability.


ISOP's second argument is more complicated, but also lacks merit. It asserts “each claim in the
underlying action allegedly arose out of the work *1307  of the subcontractor on the Windsong
project and, therefore, each of those claims gave rise to a duty under the CNA policies to defend.”
**499  ISOP relies on the Supreme Court's decision in Buss v. Superior Court (1997) 16 Cal.4th
35, 49, 65 Cal.Rptr.2d 366, 939 P.2d 766 (Buss ), for the legal argument an insurer has an
immediate duty to defend its insured against merely potentially covered claims and cannot later
seek reimbursement. ISOP reads too much into Buss.


The Buss case involved whether an insurer could seek reimbursement for defense costs paid on
behalf of a corporation having a standard commercial general liability insurance policy. (Buss,
supra, 16 Cal.4th at p. 39, 65 Cal.Rptr.2d 366, 939 P.2d 766.) The Supreme Court discussed why
the insurer's duty to defend is broader than its duty to indemnify. (Id. at p. 46, 65 Cal.Rptr.2d 366,
939 P.2d 766, fn. omitted.) It reaffirmed, “[T]he insurer's duty to defend the entire ‘mixed’ action”
cannot be justified contractually, but is “an obligation arising out of policy[.]” (Id. at p. 48, 65
Cal.Rptr.2d 366, 939 P.2d 766.) 5
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5 Again, ISOP appears to confuse the issues of what is the scope of the subcontractors' carriers
to initially defend the action for the insured with the issue of equitable allocation of defense
costs between insurers having a duty to defend. The two issues are very distinct.


In light of these established legal concepts, the court in Buss held, among other things, that an
insurer can seek reimbursement from the insured for costs associated with defending claims that
are not potentially covered by the insurance policy. (Buss, supra, 16 Cal.4th at p. 50, 65 Cal.Rptr.2d
366, 939 P.2d 766.) It reasoned that with respect to these defense costs, “the insurer has not been
paid premiums by the insured. It did not bargain to bear these costs. To attempt to shift them would
not upset the arrangement.” (Id. at p. 51, 65 Cal.Rptr.2d 366, 939 P.2d 766.) The court noted,
“[T]he insurer will presumably take the safer course of defending the entire ‘mixed’ action and
then seeking reimbursement for defense costs that can be allocated solely to the claims that are
not even potentially covered.” (Id. at p. 59, 65 Cal.Rptr.2d 366, 939 P.2d 766, fn. omitted.) Of
course, reimbursement is not available for “claims that are at least potentially covered” for the
same reasons reimbursement for those not covered are reimbursable. (Id. at p. 49, 65 Cal.Rptr.2d
366, 939 P.2d 766.)


CNA argues the Windsong lawsuit contained claims not even potentially covered by CNA'
additional insured policy, and defense costs related to those claims were reimbursable. It highlights
two causes of action: First, it points to the claim for negligent misrepresentation “arising
from the developer's allegedly untrue or misleading advertising concerning the development[.]”
Specifically, the complaint alleged the developer deceived the public by creating literature stating
future owners of the homes would be buying “superior location, design, and top-notch construction
which deliver outstanding value today, and pride of ownership for years to come.” It was asserted
the developer made the misrepresentations having “no reasonable ground for believing them
to be true....” This claim arose from the literature designed *1308  by the developer, not the
subcontractors. Although the phrase “arising out of” should be broadly read to require only a
minimal causal connection, it requires more than “but for” causation. (Fireman's Fund Ins. Cos. v.
Atlantic Richfield Co. (2001) 94 Cal.App.4th 842, 849, 115 Cal.Rptr.2d 26.) We agree, the creation
and dissemination of the false literature was not a natural consequence of any of the subcontractors'
work, and it was not something which arose from the subcontractors' **500  direction or control.
(Id. at pp. 850–851, 115 Cal.Rptr.2d 26.)


Another claim for which CNA's policies provided no potential coverage was the cause of action
for the developer's breach of its fiduciary duty to the Windsong homeowners' association who
were the plaintiffs in the lawsuit. The complaint alleges Barratt, “in an attempt to secure sales, did
unreasonably and fraudulently contrive inadequate monthly budgets by understating the reserve
and operating costs....” It was argued this breach caused the association to be misled as to
the maintenance expenses for the development's common areas. The association asserted the
developer should have adjusted “the monthly dues when confronted with the reality of reasonable
expenses and necessary maintenance [ ]” and should have funded and maintained an adequate
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reserve account. We fail to see any connection at all between this purported breach and the 10
subcontractors' work.


Although there may be other causes of action, we need not investigate further. 6  The fact CNA was
not primarily liable for these defense costs satisfies the second element required under equitable
subrogation, i.e., not all of the claimed loss was one for which CNA was primarily liable. (See
Fireman's Fund, supra, 65 Cal.App.4th at p. 1292, 77 Cal.Rptr.2d 296.)


6 We note, in its opening brief, ISOP states, “[M]ost, if not all, of the claims in the underlying
lawsuit were potentially covered by the additional insured policies.” It later notes, “At the
very least, the instant action is ‘mixed’ in which some of the claims are covered under the
subcontractors' policies and some are not.”


The other elements of subrogation have also been satisfied. The first element required Barratt
to have suffered a loss for which ISOP was legally responsible. (Fireman's Fund, supra, 65
Cal.App.4th at p. 1292, 77 Cal.Rptr.2d 296 [listing elements].) For the false advertising and
breach of fiduciary claims, the parties appear to agree the United National Insurance policy
provided the primary coverage. Consequently, its exhaustion would have triggered coverage under
the ISOP excess policy. 7  ISOP's insurance contract with the developer contains a provision
stating it was obligated to pay defense costs, “Should applicable underlying insurance(s) become
exhausted by payment of *1309  covered claims ....” It guaranteed, “This insurance will continue
in force as underlying insurance and shall defend any suit arising out of a covered occurrence....
[O]ccurrences not covered under the underlying insurance(s) but covered by this policy, the
company shall likewise defend any suit....” Thus, ISOP was legally responsible for the defense
costs and indemnity relating at least those two causes of action.


7 ISOP did not argue or present evidence below, or on appeal, to show the breach of fiduciary
duty and/or false advertising claims would never be potentially covered by its excess
policy. Our record does not contain the actual United National Insurance policy's coverage
provisions, and ISOP never disputed that policy's obligation to cover those claims.


[16]  At oral argument, ISOP asserted for the first time there was insufficient evidence to prove
there was a portion of the defense costs attributable to the claims not even potentially covered.
(See Buss, supra, 16 Cal.4th at pp. 52–53, 65 Cal.Rptr.2d 366, 939 P.2d 766.) ISOP argued this
is another reason why the summary judgment must be reversed. For obvious reasons of fairness,
it is not appropriate to rely upon points not mentioned in the parties' briefs. (See Estate of Davis
(1940) 38 Cal.App.2d 579, 587, 102 P.2d 545; 9 Witkin, Cal. Procedure (4th ed. 1997) Appeal,
§ 665, p. 698.)



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998162368&pubNum=0003484&originatingDoc=I66b56e77c7a111dba8b1daa4185606d6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998162368&pubNum=0003484&originatingDoc=I66b56e77c7a111dba8b1daa4185606d6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1998162368&pubNum=0003484&originatingDoc=I66b56e77c7a111dba8b1daa4185606d6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1997156295&pubNum=0000661&originatingDoc=I66b56e77c7a111dba8b1daa4185606d6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940130930&pubNum=0000661&originatingDoc=I66b56e77c7a111dba8b1daa4185606d6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1940130930&pubNum=0000661&originatingDoc=I66b56e77c7a111dba8b1daa4185606d6&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Transcontinental Ins. Co. v. Insurance Co. of the State of..., 148 Cal.App.4th 1296...
56 Cal.Rptr.3d 491, 07 Cal. Daily Op. Serv. 3244, 2007 Daily Journal D.A.R. 4107


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 15


**501  [17]  Moreover, issues not raised in the trial court will not be considered on appeal. (Estate
of Westerman (1968) 68 Cal.2d 267, 279, 66 Cal.Rptr. 29, 437 P.2d 517.) We have not forgotten this
appeal arises from a stipulated judgment entered after ISOP's MSJ was defeated. ISOP's stipulation
the court may grant CNA's MSJ based on the evidence contained in the record forfeits its right to
now argue the contrary on appeal.


Moving on to the second element, we have already addressed how it was satisfied. Simply stated,
CNA is not primarily liable for the defense costs associated with at least two causes of action.
As required by the third element, it is undisputed CNA compensated the insured for the same
loss for which ISOP was primarily liable. (See Fireman's Fund, supra, 65 Cal.App.4th at p. 1292,
77 Cal.Rptr.2d 296 [elements of subrogation].) CNA paid all the defense costs for the developer,
including those relating to the false advertising and breach of fiduciary duty claims. The fourth
element required evidence CNA paid the claim “to protect its own interest and not as a volunteer
[.]” (Ibid.) It was undisputed the defense costs were paid under threat of litigation and with the
reservation of rights to seek reimbursement. There is also no dispute the sixth and eighth elements
concerning damages were satisfied. (Ibid.)


Finally, the seventh element questions whether “justice requires” the loss be shifted to ISOP,
“whose equitable position is inferior to that of the insurer [.]” (Fireman's Fund, supra, 65
Cal.App.4th at p. 1292, 77 Cal.Rptr.2d 296.) CNA bargained to bear the defense costs for
potentially covered claims, which did not include the Barratt's purported false advertising or breach
of fiduciary duty. And as asserted by CNA, “An insurer that breaches its defense obligations to its
insured should not gain a windfall at the expense of another insurer that honors them.” Moreover,
if CNA cannot recover a fair share of the defense *1310  costs from ISOP, its alternative would
be to recover a portion of the defense costs from the insured, who would be left to bear those costs
or file a suit against ISOP. It cannot be said those alterative scenarios would accomplish justice.


V


DISPOSITION


The judgment is affirmed. Respondents shall recover their costs on appeal.


WE CONCUR: MOORE and IKOLA, JJ.
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118 Cal.App.4th 1156
Court of Appeal, Fourth District, Division 3, California.


TRAVELERS CASUALTY AND SURETY COMPANY, Plaintiff and Respondent,
v.


CENTURY SURETY COMPANY, Defendant and Appellant.


No. G031194.
|


May 21, 2004.
|


Rehearing Denied June 17, 2004.
|


Review Denied Aug. 11, 2004.


Synopsis
Background: One of an insured's liability insurers who incurred costs to defend and settle suit
against insured, sued other liability insurer for equitable contribution. The Superior Court of
Orange County, No. 01CC06215, Clay M. Smith, J., granted summary judgment for plaintiff and
made a pro rata allocation of liability. Defendant appealed.


[Holding:] The Court of Appeal, Rylaarsdam, J., held that pro rata allocation based on time on the
risk was proper even though defendant's policy contained excess other insurance clause.


Affirmed.


West Headnotes (4)


[1] Insurance Other Insurance
Insurance Contribution Among Insurers
An exception to the rule that an insurer's coverage terms will be honored if possible arises
where the policies of two or more insurers of a common insured provide primary coverage
for the same risk and contain conflicting “other insurance” clauses; in this circumstance,
if one insurer pays more than its share of the loss or defense costs without participation
from the other insurer or insurers, a right to contribution arises.
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14 Cases that cite this headnote


[2] Insurance Proration and Allocation
In cases of conflict between liability insurance policy stating coverage is excess over all
other available insurance, and liability insurance policy providing for pro rata contribution,
the excess-only policy must contribute pro rata to the coverage afforded by the proration-
only policies.


6 Cases that cite this headnote


[3] Insurance Primary and Excess Insurance
Insurance Proration and Allocation
Insurance Escape Clauses
Excess-only provisions in otherwise primary liability insurance policies are analogous to
so-called “escape clauses” whereby coverage purports to disappear in the presence of other
insurance, and are generally disfavored as a matter of public policy, the law generally
favoring proration among carriers.


7 Cases that cite this headnote


[4] Insurance Proration and Allocation
Where two insurers provided primary liability insurance coverage to a common insured,
insurer whose policy provided that it was excess to other insurance was obligated to
contribute, on a pro rata basis, to the defense and indemnification costs that other insurer
incurred on insured's behalf; insured did not have any other liability insurance during the
time excess insurer's policy was in effect.


See 11 Witkin, Summary of Cal. Law (9th ed. 1990) Equity, § 168; Croskey et al., Cal.
Practice Guide: Insurance Litigation (The Rutter Group 2002) ¶8:136 et seq. (CAINSL
Ch. 8C).


11 Cases that cite this headnote
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*1158  OPINION


RYLAARSDAM, J.


Defendant Century Surety Company appeals from the judgment awarding plaintiff Travelers
Casualty and Surety Company $53,054.84 entered after the trial court granted plaintiff's motion
for summary judgment. (Code Civ. Proc., § 437c.) The issue in this appeal is whether the trial court
erred by finding defendant insurer had a duty to contribute on a pro rata basis to the litigation and
indemnification expenses incurred by plaintiff insurer in defending a common insured sued in a
construction defect lawsuit. We conclude the trial court properly so held and affirm the judgment.


FACTS


Between July 1988 and 1993, plaintiff issued commercial general liability insurance policies
covering Standard Wood Structures, Inc. (Standard), a framing contractor. The policies contained
a provision declaring that, if “any other insurance is also primary,” plaintiff “will share with all that
other insurance,” either in “equal shares” where “all of the other insurance permits,” or otherwise
“based on the ratio of [each insurer's] applicable limit of insurance to the total applicable limits
of insurance of all insurers.”


Defendant issued a primary commercial general liability policy to Standard covering it between
September 1996 and September 1997. Defendant's policy contained an endorsement providing as
follows: “4. Other Insurance: [¶] If other valid and collectible insurance is available to any insured
for a loss we cover ..., then this insurance is excess of such insurance and we will have no duty to
defend any claim or ‘suit’ that any other insurer has a duty to defend.”


Between 1987 and 1990, Standard performed carpentry and framing work on Canyon Estates, a
residential development. In 1998, homeowners in Canyon Estates filed a lawsuit, in part alleging
continuing damage to their properties caused by defective construction work. Standard was named
as a defendant.
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Standard tendered the defense of the action to plaintiff, defendant, and CNA, its primary
liability insurance carriers. Initially, all three insurers agreed to provide Standard with a defense.
Defendant later withdrew its tender, citing its policy's “other insurance” clause. Plaintiff and
CNA ultimately settled the Canyon Estates claims against Standard, paying $156,137.50 and
$97,762.50, respectively. In addition, plaintiff spent $200,029 defending Standard in that action.


**528  Plaintiff then sued defendant for declaratory relief and equitable contribution. The trial
court granted plaintiff's motion for summary adjudication of *1159  issues on its declaratory relief
claim, finding defendant had a duty to defend Standard in the Canyon Estates action. Subsequently,
the trial court granted plaintiff's motion for summary judgment, finding defendant's pro rata share
of the defense and settlement costs represented by its “ ‘time on the risk’ ” amounted to $53,054.84
and entered judgment in plaintiff's favor for that sum.


DISCUSSION


This case involves an action for declaratory relief and contribution between two insurers who
provided primary insurance coverage to a common insured, Standard. We must decide whether
the trial court correctly found defendant obligated to contribute, on a pro rata basis, to the defense
and indemnification costs plaintiff incurred on Standard's behalf even though defendant's policy
declared it would be excess to other valid and collectible insurance. As defendant recognizes, we
independently review the trial court's decision. (Guz v. Bechtel National, Inc. (2000) 24 Cal.4th
317, 334, 100 Cal.Rptr.2d 352, 8 P.3d 1089.)


Both parties' policies provided Standard with coverage for property damage caused by an
occurrence during the period of time each policy was in effect, including the type of loss alleged
in the Canyon Estates lawsuit, that Standard's defective work caused continuous injury. (Montrose
Chemical Corp. v. Admiral Ins. Co. (1995) 10 Cal.4th 645, 654–655, 685–686, 42 Cal.Rptr.2d
324, 913 P.2d 878.) Plaintiff provided liability insurance coverage to Standard between 1988 and
1993, while defendant covered it for a one-year period starting in September 1996. Furthermore,
during the time each party's policy was in effect, Standard had no other liability insurance.


Defendant argues that “where two insurance policies provide coverage for the same risk and one
has a standard ‘pro rata’ other insurance clause and the other has an ‘excess' other insurance clause,
the contract language of both policies [should] be enforced and the second policy will be deemed
excess to the policy with the ‘pro rata’ provision.” Since plaintiff's policy contained a “pro rata”
other insurance clause, defendant asserts plaintiff needed to exhaust the limits of its policy in
defending and indemnifying Standard before defendant's duty to do so arose. Because plaintiff
did not exhaust its policy limits, defendant continues, the trial court erred in finding defendant
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obligated to contribute to the defense and indemnification costs incurred. But the law in California
is to the contrary.


[1]  While generally, an insurer's coverage terms will be honored if possible, there are exceptions
to this rule. (Century Surety Co. v. United Pacific Ins. Co. (2003) 109 Cal.App.4th 1246, 1257, 135
Cal.Rptr.2d 879; *1160  Fireman's Fund Ins. Co. v. Maryland Casualty Co. (1998) 65 Cal.App.4th
1279, 1304, 77 Cal.Rptr.2d 296.) One exception arises where the policies of two or more insurers
of a common insured, providing primary coverage for the same risk, contain conflicting “other
insurance” clauses. In this circumstance, if one insurer pays more than its share of the loss or
defense costs without participation from the other insurer or insurers, a right to contribution
arises. (Fireman's Fund Ins. Co. v. Maryland Casualty Co., supra, 65 Cal.App.4th at p. 1293,
77 Cal.Rptr.2d 296.) “The purpose of this rule of equity is to accomplish substantial justice by
equalizing the common burden shared by coinsurers, and to prevent one insurer **529  from
profiting at the expense of others. [Citations.]” (Ibid.)


Fireman's Fund Ins. Co. v. Maryland Casualty Co., supra, 65 Cal.App.4th 1279, 77 Cal.Rptr.2d
296, dealt with an analogous situation. In that case, the parties issued annual liability insurance
policies to a building contractor, with Maryland Casualty's policies covering it from 1975 through
1986, while Fireman's Fund's policies covered it from 1984 to 1992. All of the policies, except
the last four issued by Fireman's Fund, contained pro rata other insurance clauses. Fireman's
Fund's final four policies contained excess other insurance provisions. In a construction defects
action alleging continuous injury that commenced in 1979, Fireman's Fund alone defended the
insured and paid the settlement on its behalf. Fireman's Fund successfully sought contribution from
Maryland Casualty, with the trial court allocating the defense and indemnification costs between
the parties using the time on the risk method. But the court rejected Fireman's Fund's claim its last
four policies should be disregarded because of their different other insurance clauses.


[2]  [3]  The Court of Appeal affirmed, noting, “in cases of conflict between liability insurance
policies stating coverage is excess over all other available insurance and liability insurance policies
providing for pro rata contribution, the ‘excess-only’ policies must contribute pro rata to the
coverage afforded by the ‘proration-only’ polic[i]es. [Citations.]” (Fireman's Fund Ins. Co. v.
Maryland Casualty Co., supra, 65 Cal.App.4th at p. 1305, 77 Cal.Rptr.2d 296.) It justified the
exception, citing “a variety of public policy considerations. ‘Excess-only’ provisions in otherwise
primary liability insurance policies have been analogized to so-called ‘escape’ clauses whereby
coverage purports to disappear in the presence of other insurance. Such ‘escape’ clauses are
generally disfavored as a matter of public policy. [Citations.] In cases of mutually irreconcilable
‘excess other insurance’ provisions, the law generally favors proration among carriers. [Citations.]
Several courts have noted that imposing the entire liability for a loss on the insurer with a policy
providing for pro rata coverage would annul that policy's language, and create the anomaly that
courts will only predictably enforce proration between policies when they all have conflicting
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‘excess other insurance’ language barring proration. [Citations.] Giving ‘excess other insurance’
clauses priority over policies providing for *1161  pro rata apportionment of liability among
policies is completely unrelated to the original historical purpose of such ‘other insurance’ clauses,
which was to prevent multiple recoveries by insureds in cases of overlapping insurance policies
providing coverage for the same loss. For these reasons, among others, ... ‘[t]he general rule, when
multiple policies share the same risk but have inconsistent “other insurance” clauses, is to prorate
according to the policy limits.’ [Citation.]” (Id. at pp. 1305–1306, 77 Cal.Rptr.2d 296, fn. omitted;
see also CSE Ins. Group v. Northbrook Property & Casualty Co. (1994) 23 Cal.App.4th 1839,
1842–1846, 29 Cal.Rptr.2d 120.)


The recent decision in Century Surety Co. v. United Pacific Ins. Co., supra, 109 Cal.App.4th
1246, 135 Cal.Rptr.2d 879, presents an even more analogous situation since it involved the present
defendant and the interaction of other insurance clauses similar to those in dispute here. In Century
Surety, defendant and three other insurers (collectively United Pacific) issued one-year liability
policies to a building subcontractor between 1993 and 1998. United Pacific's policies contained
other insurance clauses similar to the one in plaintiff's policies. Century Surety's policy contained
**530  the identical other insurance clause contained in its policy which is at issue in this case.
After being sued for its work on a residential development, the insured tendered defense of the
action to all four insurers. United Pacific agreed to defend the insured, but Century Surety, relying
on the language of its other insurance clause, declined. United Pacific ultimately paid the insured's
defense costs and contributed to a settlement of the underlying action. When United Pacific
demanded contribution from Century Surety, it filed a declaratory relief action.


The Court of Appeal affirmed a judgment for United Pacific. After a lengthy discussion of the
relevant case law, the court concluded: “Century is liable to contribute on some equitable basis
to the defense and indemnity expenses of [United Pacific]. The Century ‘other insurance’ clause
and the pro rata clauses of the other three insurers are mutually repugnant. If we enforce Century's
clause, then we cannot enforce the clauses of the other primary insurers. [¶] Thus, the only proper
result is to ignore all of the clauses and require some equitable pro rata apportionment. This
result is consistent with the public policy disfavoring escape clauses whereby promised coverage
evaporates in the presence of other insurance. [Citation.] Since Century's excess clause is a form of
escape clause and, in the coverage facts of this case, has the identical effect, the same ‘disfavored’
policy should apply.” (Century Surety Co. v. United Pacific Ins. Co., supra, 109 Cal.App.4th at
p. 1260, 135 Cal.Rptr.2d 879.)


[4]  The rule declared in Fireman's Fund and Century Surety Co. applies to this case. Standard
did not have any other liability insurance during the time defendant's policy was in effect. Both
plaintiff's and defendant's policies *1162  covered the same type of loss, but they contained
conflicting other insurance clauses. Giving effect to defendant's other insurance provision, which
is in the nature of an escape clause, would result in imposing on plaintiff the burden of shouldering
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that portion of a continuous loss attributable to the time when defendant was the only liability
insurer covering Standard.


Although the California Supreme Court has not yet directly addressed the issue, a recent decision
cited the foregoing exception with approval. In Dart Industries, Inc. v. Commercial Union Ins.
Co. (2002) 28 Cal.4th 1059, 124 Cal.Rptr.2d 142, 52 P.3d 79, the court noted: “ ‘Historically,
“other insurance” clauses were designed to prevent multiple recoveries when more than one policy
provided coverage for a particular loss.’ [Citation.] On the other hand, ‘other insurance’ clauses
that attempt to shift the burden away from one primary insurer wholly or largely to other insurers
have been the objects of judicial distrust. ‘[P]ublic policy disfavors “escape” clauses, whereby
coverage purports to evaporate in the presence of other insurance. [Citations.] This disfavor should
also apply, to a lesser extent, to excess-only clauses, by which carriers seek exculpation whenever
the loss falls within another carrier's policy limit.’ [Citations.] Partly for this reason, the modern
trend is to require equitable contributions on a pro rata basis from all primary insurers regardless
of the type of ‘other insurance’ clause in their policies. [Citations.]” (Id. at pp. 1079–1080, 124
Cal.Rptr.2d 142, 52 P.3d 79.)


In addition, Signal Companies, Inc. v. Harbor Ins. Co. (1980) 27 Cal.3d 359, 165 Cal.Rptr. 799,
612 P.2d 889, a case involving a primary insurer's unsuccessful attempt to seek contribution for
the defense costs from an excess insurer, recognized that “ ‘The reciprocal rights and duties of
several insurers who have covered the **531  same event do not arise out of contract, for their
agreements are not with each other.... Their respective obligations flow from equitable principles
designed to accomplish ultimate justice in the bearing of a specific burden. As these principles do
not stem from agreement between the insurers their application is not controlled by the language
of their contracts with the respective policy holders.’ [Citation.]” (Id. at p. 369, 165 Cal.Rptr. 799,
612 P.2d 889; see also Amer. Auto. Ins. Co. v. Seaboard Surety Co. (1957) 155 Cal.App.2d 192,
195–196, 318 P.2d 84.)


Noting contribution is an equitable doctrine requiring the court to consider a variety of factors,
including the interests of the insured (Signal Companies, Inc. v. Harbor Ins. Co., supra, 27
Cal.3d at p. 369, 165 Cal.Rptr. 799, 612 P.2d 889), defendant claimed during oral argument that
application of the pro rata contribution rule in this case would prejudice the insured's rights in
this case, since it would obligate Standard to pay each insurer's deductible. This argument ignores
the fact Standard tendered the defense of the Canyon Estates action to all of its primary insurers,
including defendant.


*1163  While defendant cites several cases in support of its position, we find these authorities
distinguishable. Some of them concerned litigation between primary insurers and excess insurers.
(Signal Companies, Inc. v. Harbor Ins. Co., supra, 27 Cal.3d at p. 368, 165 Cal.Rptr. 799, 612
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P.2d 889; Olympic Ins. Co. v. Employers Surplus Lines Ins. Co. (1981) 126 Cal.App.3d 593, 600,
178 Cal.Rptr. 908.) As noted above, that is not the case here.


Defendant also relies on decisions favoring excess-only other insurance clauses over pro rata
clauses. (Pacific Employers Ins. Co. v. Maryland Casualty Co. (1966) 65 Cal.2d 318, 328, 54
Cal.Rptr. 385, 419 P.2d 641, disapproved on another point in Herzog v. National American Ins.
Co. (1970) 2 Cal.3d 192, 199, 84 Cal.Rptr. 705, 465 P.2d 841; Ohio Farmers Indem. Co. v.
Interinsurance Exchange (1968) 266 Cal.App.2d 772, 777, 72 Cal.Rptr. 269.) But Century Surety
Co. v. United Pacific Ins. Co., supra, 109 Cal.App.4th 1246, 135 Cal.Rptr.2d 879 rejected this very
argument. It noted Pacific Employers and another Supreme Court decision, American Automobile
Ins. Co. v. Republic Indemnity Co. (1959) 52 Cal.2d 507, 341 P.2d 675, were “automobile insurance
cases [citations] that addressed the owner versus driver problem and the priority of liability
that their respective insurers should bear.” Since the subsequent codification of the holding in
these cases (Ins.Code, § 11580.9) is “intended to apply only in automobile cases[,] ... neither
the decisions ... nor the statutory provision based thereon, can properly be read as establishing a
general rule that excess clauses are favored over proration clauses.” (Century Surety Co. v. United
Pacific Ins. Co., supra, 109 Cal.App.4th at p. 1259, 135 Cal.Rptr.2d 879; see also CSE Ins. Group
v. Northbrook Property & Casualty Co., supra, 23 Cal.App.4th at p. 1844, 29 Cal.Rptr.2d 120.)
We agree with this reasoning.


Next, defendant cites footnote 19 in Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10
Cal.4th 645, 42 Cal.Rptr.2d 324, 913 P.2d 878. Footnote 19 simply disapproved language in
California Union Ins. Co. v. Landmark Ins. Co. (1983) 145 Cal.App.3d 462, 193 Cal.Rptr. 461
“holding that both insurers in that case were jointly and severally liable for the full amount of
damage occurring during the successive policy period,” and noting, “[a]llocation of the cost of
indemnification once several insurers have been found liable to indemnify the insured for all
or some portion of a continuing injury or progressively deteriorating **532  property damage
requires application of principles of contract law to the express terms and limitations of the various
policies of insurance on the risk. [Citations.]” (Montrose Chemical Corp. v. Admiral Ins. Co.,
supra, 10 Cal.4th at p. 681, fn. 19, 42 Cal.Rptr.2d 324, 913 P.2d 878.)


As noted, while the terms of an insurance policy are generally honored if possible (Century
Surety Co. v. United Pacific Ins. Co., supra, 109 Cal.App.4th at p. 1257, 135 Cal.Rptr.2d 879;
Fireman's Fund Ins. Co. v. Maryland Casualty *1164  Co., supra, 65 Cal.App.4th at p. 1304,
77 Cal.Rptr.2d 296), this case concerns policies with mutually repugnant provisions. Nothing
in Montrose precludes the application of equitable principles to resolve the conflicting other
insurance clauses. In fact, later in the opinion Montrose pointed out, “courts will generally
apply equitable considerations to spread the cost among the several policies and insurers” in the
absence of “express policy language decreeing the manner of apportionment of contribution among
successive liability insurers....” (Montrose Chemical Corp. v. Admiral Ins. Co., supra, 10 Cal.4th
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at p. 687, 42 Cal.Rptr.2d 324, 913 P.2d 878; see also Aerojet–General Corp. v. Transport Indemnity
Co. (1997) 17 Cal.4th 38, 57, fn. 10, 70 Cal.Rptr.2d 118, 948 P.2d 909.)


Defendant's citation of American Continental Ins. Co. v. American Casualty Co. (1999) 73
Cal.App.4th 508, 86 Cal.Rptr.2d 560 for the proposition that plaintiff had to exhaust the limits of
its policy before seeking contribution from defendant is unavailing because defendant misstates
the holding of the case. American Continental arose from a wrongful death action brought against
a hospital and a nurse employed by the hospital. The plaintiff had issued both a $1 million primary
policy and a $10 million umbrella policy covering the hospital and its employees. The defendant
had issued a $1 million primary policy to the nurse. The plaintiff's primary policy contained a
clause stating that if the insured had “ ‘other insurance which is stated to be applicable to the loss
on an excess or contingent basis, the amount of ... liability under this policy shall not be reduced by
the existence of such other insurance.’ ” (Id. at p. 515, 86 Cal.Rptr.2d 560.) The defendant's policy
contained an excess-only other insurance provision. After the jury returned a verdict finding the
hospital and nurse jointly liable, the plaintiff settled, paying nearly $1.7 million. The plaintiff then
successfully sued the defendant, obtaining a declaration the latter was required to reimburse it for
the amount exceeding $1 million.


The appellate court affirmed the judgment. Acknowledging the pro rata contribution rule declared
in Fireman's Fund Ins. Co. v. Maryland Casualty Co., supra, 65 Cal.App.4th 1279, 77 Cal.Rptr.2d
296, the court found it distinguishable because the plaintiff's policy provided “its exposure was not
to be reduced by the existence of other insurance....” (American Continental Ins. Co. v. American
Casualty Co., supra, 73 Cal.App.4th at p. 516, 86 Cal.Rptr.2d 560.) While in a footnote, American
Continental recognized the plaintiff's policy also contained a second clause limiting its liability
to “a fifty-fifty allocation” where other applicable insurance existed (id. at p. 516, fn. 2, 86
Cal.Rptr.2d 560), the court noted, “American Continental makes no claim under [that] paragraph ...
of its ... policy,” and declined to “express [an] opinion on whether American Continental would
have been entitled to such an allocation” in that case. (Ibid.; see also Century Surety Co. v. United
Pacific Ins. Co., supra, 109 Cal.App.4th at p. 1257, fn. 5, 135 Cal.Rptr.2d 879.)


**533  *1165  Finally, defendant relies on the recent decision in Hartford Casualty Ins. Co.
v. Travelers Indemnity Co. (2003) 110 Cal.App.4th 710, 2 Cal.Rptr.3d 18. Hartford involved a
dispute concerning the contribution rights of liability insurers for a building tenant (Hartford) and
its landlord (Travelers) arising from a wrongful death action. The tenant's lease required it to name
the landlord as an additional insured under its liability insurance policy. In addition, the landlord's
policy declared it was “ ‘excess' ” over other “ ‘valid and collectible Insurance ... if [the landlord
was] added as an additional insured under any other policy.’ ” (Id. at pp. 714–715, 2 Cal.Rptr.3d
18.) One of the tenant's employees fell from a third-story exterior deck and died. The insurers
settled the underlying action and then filed competing declaratory relief actions against each other.
The trial court found Hartford, the tenant's insurer, obligated to pay all of the underlying lawsuit's
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defense and indemnity costs, declaring Travelers, the landlord's insurer, was an additional insured
under the terms of both the tenant's lease and its liability insurance policy.


The Court of Appeal affirmed. In part, it rejected Hartford's claim for a pro rata reimbursement.
Acknowledging Fireman's Fund holding concerning excess “other insurance” clauses, the
Hartford court stated it “d[id] not disagree with the discussion or result in Fireman's Fund.”
(Hartford Casualty Ins. Co. v. Travelers Indemnity Co., supra, 110 Cal.App.4th at p. 725, 2
Cal.Rptr.3d 18.) But, given the equitable nature of the pro rata contribution rule, and the fact
that Hartford and Travelers's policies contained narrow exceptions to their operation as primary
insurance which did not conflict with each other, Hartford “reach[ed] a different result based on
the facts and equities of this case.” (Id. at pp. 725, 726–727, 2 Cal.Rptr.3d 18.) The present case
is much closer to Fireman's Fund than it is to Hartford, and practically indistinguishable from
Century Surety Co., which followed Fireman's Fund.


Defendant cites two other facts it claims render plaintiff's recovery in this case inequitable: (1)
Plaintiff's delay in providing a defense and refusal to share in the cost of the attorney initially
retained by defendant and CNA, and (2) defendant's status as a nonadmitted surplus lines carrier.
As for the first ground, the simple fact is plaintiff did provide Standard with a defense and
eventually paid the lion's share of the Canyon Estates settlement. On the second point, defendant
provides no legal authority to show a different rule applies because of its status. We conclude
the trial court properly determined it would be inequitable to honor defendant's excess “other
insurance” clause in this case.


*1166  DISPOSITION


The judgment is affirmed. Respondent shall recover its costs on appeal.


WE CONCUR: SILLS, P.J., and MOORE, J.


All Citations


118 Cal.App.4th 1156, 13 Cal.Rptr.3d 526, 2004 Daily Journal D.A.R. 6082


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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INTRODUCTION


CURREY, J.


*1  This is the latest of several opinions issued by this court in litigation concerning comprehensive
general liability (CGL) insurance coverage for asbestos bodily injury claims (referred to by the
parties as ABIC) against Kaiser Cement and Gypsum Corporation (Kaiser). The ABIC were
brought mostly by laborers who became ill and/or died from exposure to asbestos-containing
products manufactured by Kaiser over more than 30 years.


Truck Insurance Exchange (Truck), Kaiser's primary insurer, commenced this action in 2001,
after making more than $50 million in indemnity payments to resolve ABIC against Kaiser.
Truck sought declaratory relief that its primary coverage of ABIC had been exhausted and it had
no further duty to defend or indemnify Kaiser. Truck also sought contribution from certain of
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Kaiser's excess insurers. Kaiser cross-claimed against Truck and Kaiser's excess insurers, seeking
a declaration of coverage.


A. Earlier Opinions
In the first opinion, London Market Insurers v. Superior Court (2007) 146 Cal.App.4th 648, 53
Cal.Rptr.3d 154 (LMI), a different panel of this court resolved what it described as a matter of
first impression in California: the meaning of “occurrence” in CGL policies as it relates to per
occurrence limits of liability and deductibles in the context of ABIC. (Id. at p. 651, 53 Cal.Rptr.3d
154.) LMI held that for purposes of per occurrence limits and deductibles, an “occurrence” under
Truck's CGL policies is each claimant's “injurious exposure to [Kaiser's] asbestos products,” not
(as Truck had contended) Kaiser's manufacture and distribution of those products. (Id. at pp. 652,
672, 53 Cal.Rptr.3d 154.)


On June 3, 2011, this court issued a second opinion: Kaiser Cement & Gypsum Corp. v. Insurance
Co. of the State of Pennsylvania (2011) 196 Cal.App.4th 140, 126 Cal.Rptr.3d 602. After granting
review, the Supreme Court transferred the case back to this court with directions to vacate the
decision and reconsider it in light of State of California v. Continental Ins. Co. (2012) 55 Cal.4th
186, 145 Cal.Rptr.3d 1, 281 P.3d 1000 (Continental Insurance).


Having done so, this court issued a third opinion, Kaiser Cement and Gypsum Corp. v. Insurance
Co. of the State Pennsylvania (Apr. 8, 2013) B222310, opn. ordered nonpub. Jul. 17, 2013
(ICSOP)). 1  As discussed further below, that opinion decided issues relating to obligations of the
Insurance Company of the State of Pennsylvania (ICSOP) under an excess insurance policy it had
issued to Kaiser. (Id. at pp. 16–36.)


1 While ICSOP is unpublished, it is citable as law of the case under California Rules of Court,
rule 8.1115(b)(1).


B. The Present Dispute
This opinion resolves an appeal and a cross-appeal from a judgment entered following a three-
phase bench trial involving Kaiser, Truck, and certain of Kaiser's excess insurers: ICSOP, London
Market Insurers, 2  Granite State Insurance Company, Continental Insurance Company, National
Casualty Company, Sentry Insurance, Fireman's Fund Insurance Company, Allianz Underwriters
Insurance Company, First State Insurance Company, Westchester Fire Insurance Company,
Transport Insurance Company, Evanston Insurance Company, and TIG Insurance Company. The
trial commenced in 2014 on Truck's Fourth Amended Complaint and Kaiser's Third Amended
Cross-Complaint. The Honorable Kenneth R. Freeman presided over all three phases.
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2 London Market Insurers refers to Certain Underwriters at Lloyd's of London and Certain
London Market Insurance Companies.


1. Phase I


*2  Phase I addressed whether Truck's claim to recover certain per occurrence deductibles from
Kaiser for ABIC was barred by the applicable statute of limitations. Truck provided primary
insurance coverage to Kaiser over 19 annual policy periods. Kaiser was and continues to be subject
to ABIC arising from exposure to its asbestos-containing products during some or all those 19
years. 3  While most CGL policies have per occurrence deductibles, per-occurrence limits, and
aggregate limits of liability, during a nine-year period from 1971 to 1980, Truck's primary policies
had no aggregate limits.


3 ABIC are “long-tail” claims alleging “a series of indivisible injuries attributable to
continuing events .... [that] produce progressive damage that takes place slowly over years
or even decades. Traditional CGL insurance policies ... are typically silent as to this
type of injury. [Citation.]” (Continental Insurance, supra, 55 Cal.4th at pp. 195–196, 145
Cal.Rptr.3d 1, 281 P.3d 1000.)


A dispute arose between the parties about Kaiser's obligation to pay deductibles because,
before LMI, the meaning of “occurrence” under the primary policies as it related to per
occurrence deductibles for ABIC was uncertain. The parties therefore operated under a “billing
convention” (Convention) whereby Truck charged a single deductible for each policy year
regardless of the number of individual claims instead of charging a per claim deductible.
The parties each unilaterally reserved the right to challenge the Convention through various
correspondence exchanged over the years. 4


4 For example, in June 1991 correspondence to Truck, Kaiser asserted it “reserve[d] its right
to ... challenge the [C]onvention.”


In January 2007, after this court in LMI defined “occurrence” as the separate injurious exposure
of each individual claimant, Truck reimbursed Kaiser for defense and indemnity costs. Kaiser
incurred those costs because of Truck's previous incorrect interpretation of “occurrence.” But
Kaiser argues Truck improperly withheld approximately $9.5 million in per occurrence deductible
charges from the reimbursement. In August 2007, Truck filed a second amended complaint
seeking to recover the disputed per-occurrence deductible payments from Kaiser for the period the
Convention was in effect. In defense, Kaiser argued the four-year statute of limitations applicable
to contract actions barred any claim for deductibles arising before 2003 (four years prior to Truck's
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second amended complaint). Kaiser cross-complained to receive what it contended it was entitled
to under Truck's insurance policies, including the withheld deductible payments.


The trial court opined “that the issues presented in Phase I present a very close call.” Ultimately, it
held Truck's claim for additional deductibles did not accrue until this court clarified the definition
of occurrence in the 2007 LMI decision. It also concluded the parties’ Convention “essentially
operated as a tolling agreement,” allowing Truck to pursue collection of deductibles for claims
resolved before 2003. The trial court certified its ruling for review pursuant to Code of Civil
Procedure section 166.1, stating it presented “controlling questions of law as to which there are
substantial grounds for difference of opinion.” The Phase I decision was incorporated into the final
judgment. Kaiser appeals.


We agree with the trial court that the Phase I issues present a close call. With the benefit of
additional time and substantial additional briefing, however, we have come to different conclusions
on the merits. Truck's right to collect a deductible accrued each time it paid a settlement or
judgment on each claim, including claim payments made before LMI. Moreover, we see no
evidence that the parties intended the Convention to “operate[ ] as a tolling agreement.” Because
any purported waiver of a statute of limitations defense must be in writing pursuant to Code of
Civil Procedure section 360.5, and no such writing exists, Kaiser did not waive the statute of
limitations. Thus, we conclude the statute of limitations bars Truck from recovering from Kaiser
(or using as a set-off against amounts it owes Kaiser) any unpaid deductible payments for claims
where Truck made any indemnity payment more than four years before Truck filed its second
amended complaint.


*3  Accordingly, we reverse the portion of the judgment relating to the Phase I decision and
remand for further proceedings consistent with this opinion.


2. Phase II


Phase II addressed whether Truck could apportion losses against all its policies, not just against
Truck's no-aggregate limit 1974 policy that Kaiser selected pursuant to Armstrong World Industries
Inc. v. Aetna Casualty & Surety Co. (1996) 45 Cal.App.4th 1, 52 Cal.Rptr.2d 690 (Armstrong).


We begin with a brief summary of Armstrong, supra, and related cases, in order to frame the issue
addressed in Phase II. Armstrong holds that once a policy is triggered, the policy typically obligates
the insurer to pay “all sums” that the insured shall become liable to pay as damages. (Armstrong,
supra, 45 Cal.App.4th at p. 105, 52 Cal.Rptr.2d 690.) With long-tail injuries such as ABIC, this
may include damages attributable to other policy periods. (Ibid.)
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The term “trigger” is used to describe the operative event that must happen during the policy
period to activate the insurer's defense and indemnity obligations. (Montrose Chemical Corp. v.
Admiral Ins. Co. (1995) 10 Cal.4th 645, 655, fn. 2, 42 Cal.Rptr.2d 324, 913 P.2d 878 (Montrose I);
Continental Insurance, supra, 55 Cal.4th at p. 196, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) A trigger
may be (1) “a single event resulting in immediate injury[;]” (2) “a single event resulting in delayed
or progressively deteriorating injury[;]” or (3) a continuing event resulting in single or multiple
injuries over time. (Montrose I, supra, 10 Cal.4th at p. 666, 42 Cal.Rptr.2d 324, 913 P.2d 878.)


The trigger determines which policy or policies may provide coverage. (Stonelight Tile, Inc. v.
California Ins. Guarantee Assn. (2007) 150 Cal.App.4th 19, 35, 58 Cal.Rptr.3d 74 (Stonelight
Tile).) Where damages continue throughout successive policy periods, as with ABIC, all insurance
policies in effect during those periods are triggered. (Montrose I, supra, 10 Cal.4th at p. 677, fn.
17, 42 Cal.Rptr.2d 324, 913 P.2d 878.) Coverage is not limited to the policy in effect at the time of
the precipitating event or condition. (Ibid.) Thus, the insurer on a triggered policy may be liable
(up to its policy limit) for the entirety of the ensuing damage or injury, not just the injury or damage
occurring during that policy period. (Continental Insurance, supra, 55 Cal.4th at pp. 199–200,
145 Cal.Rptr.3d 1, 281 P.3d 1000; Aerojet-General Corp. v. Transport Indemnity Co. (1997) 17
Cal.4th 38, 56-57, 70 Cal.Rptr.2d 118, 948 P.2d 909 (Aerojet); Armstrong, supra, 45 Cal.App.4th
at p. 105, 52 Cal.Rptr.2d 690.)


As a result, where a continuous loss is covered by multiple policies, the insured may elect to seek
indemnity under a single policy with adequate policy limits. (Montrose I, supra, 10 Cal.4th at p.
664, 42 Cal.Rptr.2d 324, 913 P.2d 878.) If that policy covers “all sums” for which the insured is
liable, as most CGL policies do, that insurer may be held liable for the entire loss. (Id. at p. 665,
42 Cal.Rptr.2d 324, 913 P.2d 878; Armstrong, supra, 45 Cal.App.4th at pp. 49–50, 52 Cal.Rptr.2d
690.) “The insurer called upon to pay the loss may seek contribution from the other insurers on
the risk. [Citation.]” (Stonelight Tile, supra, 150 Cal.App.4th at p. 37, 58 Cal.Rptr.3d 74.)


Kaiser selected Truck's 1974 primary policy, which has no aggregate limit of liability, to respond
to all ABIC, obligating Truck to pay “all sums” for which Kaiser was liable. The parties have
stipulated that the “continuous trigger” and “all sums” approach, as applied in Aerojet, supra,
17 Cal.4th 38, 70 Cal.Rptr.2d 118, 948 P.2d 909, and Armstrong, supra, 45 Cal.App.4th 1, 52
Cal.Rptr.2d 690, govern and support Kaiser's selection of the Truck 1974 policy, when triggered,
to respond to ABIC.


*4  This brings us to the Phase II issue, which relates to Truck's effort to apportion liability to
policies other than its 1974 no-aggregate limit policy. In ICSOP, this court held that all of Kaiser's
primary policies must horizontally exhaust before ICSOP's excess policies attached. (ICSOP,
supra, at p. 34, 52 Cal.Rptr.2d 690.) After ICSOP, and in spite of Kaiser's Armstrong election of
the 1974 policy, Truck sought to exhaust other primary policies in other years by apportioning
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claims triggering the 1974 policy across other primary policies it had issued to Kaiser. Unlike
the 1974 policy, those other policies did contain aggregate limits. The trial court rejected Truck's
apportionment scheme, finding it would erode Kaiser's coverage for asbestos claims available
under Truck's aggregate-limit policies and the excess policies above them.


Truck appeals the trial court's Phase II decision. We affirm.


3. Phase III-A
The Phase III-A trial 5  dealt with two issues. The trial court first addressed whether horizontal
or vertical exhaustion applied to Truck's claims against the excess insurers. Because Truck was a
primary insurer whose policies had not exhausted, the trial court rejected Truck's argument that the
excess insurers had an obligation to “dropdown” and into Truck's shoes as a primary insurer. Truck
appeals, based on the recent California Supreme Court decision in Montrose Chemical Corp. of
California v. Superior Court (2020) 9 Cal.5th 215, 260 Cal.Rptr.3d 822, 460 P.3d 1201 (Montrose
III). Montrose III held that vertical exhaustion applied to multiple layers of excess insurance, but
did not address exhaustion of primary insurance.


5 There was no Phase III-B trial.


The second Phase III-A issue considered whether Truck's $5,000 per occurrence deductible
operated to reduce Truck's per occurrence indemnity obligation under the 1974 policy from
$500,000 to $495,000, with Kaiser being responsible for a $5,000 per occurrence deductible, or—
as the excess insurers contend—Truck had to pay $500,000 in addition to the $5,000 deductible
paid by Kaiser. The trial court found that per the policy language, the $5,000 deductible operated
to reduce Truck's indemnity obligation to $495,000. Excess insurers LMI and ICSOP cross- appeal
the second issue.


We affirm on both Phase III-A issues.


PHASE I: STATUTE OF LIMITATIONS


As noted above, Phase I addressed a statute of limitations issue. The parties adopted the Convention
to address their uncertainty over the meaning of an “occurrence” under the policies, as it relates
to per-occurrence limits and deductibles. When LMI resolved the question, the issue of accrual of
claims for deductibles came to the fore. The trial court concluded the parties’ unilateral reservations
of rights to challenge the Convention tolled the running of the statute of limitations, presumably
meaning Truck could recover unpaid deductibles for all past claims. Kaiser challenges this result,
arguing Truck's claim for unpaid deductibles accrued when each claim was paid, and the statute
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was not tolled. This would mean that any claim for deductibles relating to claims where Truck
made an indemnity payment more than four years before Truck filed its second amended complaint
in August 2007 was untimely and barred by the statute of limitations. We agree with Kaiser and
reverse and remand to the trial court for further proceedings consistent with this opinion.


A. FACTUAL BACKGROUND


1. Stipulated Facts


In the trial court, Kaiser and Truck stipulated to the following facts relating to Phases I and II:


a. Common Facts


Kaiser Cement and Gypsum Corporation (“Kaiser Cement”) and its subsidiary Kaiser Gypsum
Company (“Kaiser Gypsum,” and with Kaiser Cement, “Kaiser”) have been the subject of
thousands of ABIC alleging exposure to asbestos-containing products manufactured by Kaiser
Cement or Kaiser Gypsum.


*5  Kaiser was issued primary insurance coverage, covering the period from 1947 to 1987, by
four different insurance companies. 6


6 Three other insurance carriers issued primary insurance policies to Kaiser, but their policy
limits have been exhausted. These policies were not at issue in Phase I. Fireman's Fund
Insurance Company (“Fireman's Fund”) issued primary insurance policies to Kaiser covering
the period from January 1, 1947 through December 31, 1964. Fireman's Fund's aggregate
policy limits have been paid, exhausting all of the limits of Fireman's Fund primary coverage
that apply to ABIC as of April 30, 2004. Home Indemnity Company (“Home”) issued
primary insurance policies to Kaiser covering the period from April 1, 1983 through April
1, 1985. Home's aggregate policy limits of $2 million have been paid, exhausting all
of the limits of Home primary coverage that apply to ABIC as of December 14, 1999.
National Union Fire Insurance Company of Pittsburgh, PA (“National Union”) issued
primary insurance policies to Kaiser covering the period from April 1, 1985 through April 1,
1987. National Union's aggregate policy limits of $2 million have been paid, exhausting all
of the limits of National Union primary coverage that apply to ABIC as of August 31, 2000.


Truck issued primary CGL policies to Kaiser covering the period from December 31, 1964 through
April l, 1983. Truck's policies provide coverage for bodily injury and property damage up to per
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occurrence limits of liability. For many—but not all— of the policy years, the policies also contain
an annual aggregate limit for product liability claims:


a. Truck's policies in effect from December 31, 1964 to January 30, 1971 have a $100,000.00
per person, a $300,000.00 per occurrence, and a $300,000.00 annual aggregate limit for all
bodily injury products liability claims.


b. Truck's policies in effect from January 30, 1971 to April 1, 1980 have per occurrence limits of
$500,000.00 for bodily injury with no annual or other aggregate limits for products liability
claims.


c. Truck's policies in effect from April 1, 1980 to April 1, 1983 have per occurrence limits of
$500,000.00 for bodily injury and $1,500,000.00 annual aggregate limits for products liability
claims.


Each of the policies required Kaiser to assume a portion of the losses in the form of deductibles
and loss adjustment expenses.


The policies defined “occurrence” as “an event, or continuous or repeated exposure to conditions
which results in personal injury or property damage during the policy period. All such exposure
to substantially the same general conditions existing at or emanating from each premises location
shall be deemed one occurrence.”


Beginning in the late 1970s, Kaiser tendered ABIC, along with a number of early asbestos property
damage claims, to Truck, which began defending against such claims and indemnifying Kaiser.


Kaiser's other primary insurers, Fireman's Fund, Home, and National Union, refused to participate.
In February 1990, Kaiser and Truck filed suit against Fireman's Fund, Home, and National Union.
Kaiser entered into three separate settlement agreements with the other primary insurers in 1992
and 1993.


*6  Under those settlement agreements, Truck continued handling the defense of Kaiser's ABIC
while each of the other three primary insurers contributed to both defense and indemnity for ABIC
according to specific formulas set forth in the settlement agreements.


As a result of the exhaustion of the Fireman's Fund, Home, and National Union primary policy
limits, Truck has been the only remaining primary insurer responding to ABIC as of April 30, 2004.


On April 30, 2001, Truck filed its initial complaint in this action, alleging its policy limits for
ABIC were exhausted, and seeking a judicial declaration that Truck had no further obligation to
defend or indemnify Kaiser for ABIC.
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In 1981, Truck made the following assumptions regarding application of its policies to the ABIC
filed against Kaiser: (a) California would adopt the “exposure theory” for triggering insurance
coverage; and (b) all ABIC against Kaiser would be considered as arising out of one occurrence.


Prior to 1987, Truck had set up one claim file for each policy year. Truck did not allocate indemnity
and expenses for any individual asbestos claimant to more than one policy year but instead
allocated payments to policy years by using a single date of loss to place the claimant within a
single, specific policy year.


Beginning in approximately 1987, Truck established the Convention, under which it set up a master
asbestos claim file for each policy year that broke down each indemnity payment and expense
item (per claimant) into the number of years of exposure to Kaiser's product(s) and prorated it into
each policy year.


Kaiser agreed to this allocation method for deductible billing purposes, as it was beneficial to
Kaiser, but Kaiser reserved its rights to challenge Truck's allocation of indemnity payments later.


During this coverage action, which began in 2001, Kaiser has taken different positions on the
number of occurrences giving rise to ABIC, including its allegations that ABIC arise from a single
occurrence, and that ABIC arise from a small number of occurrences.


Until the January 2007 LMI decision, Truck and Kaiser both believed the number of occurrences
arising from ABIC and Kaiser's per occurrence deductible obligation as called for under the Truck
policies were unresolved questions of law that a court would ultimately have to decide.


b. Facts Relating to Truck's Deductible Billings


Each of Truck's policies requires Kaiser to pay a deductible for each occurrence and, in most
cases, a deductible for certain specified loss adjustment expenses. From December 31, 1964
through December 31, 1968, Kaiser was responsible for a $5,000.00 deductible per occurrence
(per occurrence deductible) plus certain specified loss adjustment expenses. From January 1, 1968
through December 31, 1968, Kaiser was responsible for a $15,000.00 “per-occurrence” deductible
plus loss adjustment expenses. From January 1, 1969 through December 31, 1973, Kaiser was
responsible for a $5,000.00 “per-occurrence” deductible plus certain specified loss adjustment
expenses. From January 1, 1974 through December 31, 1975, Kaiser was responsible only for a
$5,000.00 per occurrence deductible. From January 1, 1976 through March 31, 1981, Kaiser was
responsible for a $50,000.00 “per-occurrence” deductible plus certain specified loss adjustment
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expenses. From April 1, 1981 through April 1, 1983, Kaiser was responsible for a $100,000.00
per occurrence deductible plus certain specified loss adjustment expenses.


*7  Under the Convention Truck established in 1987, Truck charged and Kaiser paid one
per occurrence deductible for the Truck policy years 1973-1983. Before this action was filed,
Kaiser was charged by and had paid to Truck per occurrence deductibles of $420,000.00,
allocated loss adjustment expense deductibles of $916,844.88, and unallocated loss adjustment
expense deductibles of $59,500.00 for asbestos-related litigation. The $420,000.00 per occurrence
deductibles were already credited to Kaiser. In the event Truck's 2007 billings for per occurrence
deductibles are not barred by Kaiser's defenses, the allocated and unallocated expenses paid by
Kaiser to Truck shall be credited to Kaiser. The expenses paid by Kaiser are subject to Truck's
right to a credit, which Kaiser disputes, for $362,776.06 that Kaiser received as a result of the
Fireman's Fund settlement agreement.


Effective July 1, 2004, Truck began allocating to Kaiser a pro-rata share of each ABIC settlement.
As a result, Kaiser funded approximately 10 percent of ABIC settlement payments from July 1,
2004 through February 1, 2006.


In a letter dated August 31, 2004, Kaiser objected to Truck's allocation of indemnity payments
to it. In its letter, Kaiser selected the 1974 or 1975 Truck policy years to respond to ABIC and
cited Aerojet, supra, 17 Cal.4th 38, 70 Cal.Rptr.2d 118, 948 P.2d 909 and Armstrong, supra, 45
Cal.App.4th 1, 52 Cal.Rptr.2d 690, as a basis for its selection.


In October 2004, Truck sought summary adjudication on its claims that ABIC were a single
occurrence, that Truck had paid the occurrence limits for each primary policy it issued to Kaiser,
and that Truck thus had no further obligation to defend or indemnify Kaiser. (LMI, supra, 146
Cal.App.4th at pp. 652–653, 53 Cal.Rptr.3d 154.)


When the trial court granted Truck's motion in January 2006, Truck withdrew all defense and
indemnity for ABIC, effective February 1, 2006. Thereafter, Kaiser incurred 100 percent of defense
and indemnity for each ABIC pending and settled after that date.


As noted above, in a January 9, 2007 decision, this court reversed the trial court's summary
adjudication order, holding that an “occurrence” for purposes of determining per occurrence limits
and deductibles meant “injurious exposure to asbestos,” and it remanded the case to the trial court
for a factual determination of how many “occurrences” gave rise to ABIC. (LMI, supra, 146
Cal.App.4th at pp. 651, 672, 53 Cal.Rptr.3d 154.)
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In a January 24, 2008 order, the trial court ruled that each asbestos-related bodily injury claim
shall be deemed to have been caused by a separate and distinct occurrence within the meaning
of the Truck policies.


Following the January 2007 LMI decision, Truck acknowledged it owed Kaiser a complete defense
and indemnity under its 1974 policy, retroactive to July 1, 2004, and resumed the defense and
indemnity of ABIC as of September 1, 2007. Kaiser had paid $25,988,284.05 in defense costs and
$51,464,477.35 in indemnity costs between July 1, 2004 and September 1, 2007 for ABIC that
were covered under Truck's 1974 policy.


By letter dated July 23, 2007, Truck calculated, billed and—from amounts it otherwise owed
to Kaiser at that time—withheld various sums from its reimbursement payment, including
$9,521,158.50 in per occurrence deductibles under the 1974 policy that Truck claimed it was owed
by Kaiser.


Since its July 23, 2007 billing, Truck has continued to bill Kaiser for a separate per occurrence
deductible on each ABIC resolved with payment. Truck billed Kaiser $1,264,000.00 on August 12,
2009 (which Kaiser paid on September 10, 2009), and $2,245,500.00 on October 4, 2013 (which
Kaiser has not yet paid).


Truck's July 23, 2007 per occurrence deductibles billing was the first time Truck asked Kaiser to
pay a separate deductible for each claimant, and Kaiser did not object to Truck's per occurrence
deductible billing on grounds it was untimely until after July 23, 2007.


The Truck policy issued to Kaiser effective January 1, 1974 contains the following language
concerning Kaiser's obligation to pay a deductible to Truck: “$5,000 shall be deducted from the
total amount to be paid for all damages which the Insured becomes legally obligated to pay on
account of each occurrence.”


*8  Truck filed its second amended complaint in this action on August 23, 2007, alleging for the
first time (in paragraph 51) that Kaiser owed a separate per occurrence deductible for each ABIC.


For the 1,472 ABIC resolved with payment before August 23, 2003, four years before Truck filed
its second amended complaint, Truck withheld deductibles on July 23, 2007 from its payment for
Kaiser's reimbursement in the amount of $6,629,391.00.


For the 802 ABIC resolved with payment before October 1, 2000, four years before Truck filed its
first amended complaint for declaratory relief, Truck withheld deductibles on July 23, 2007 from
its payment for Kaiser's reimbursement in the amount of $3,235,496.00.
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For the 426 ABIC resolved with payment before April 30, 1997, four years before Truck filed
its original complaint for declaratory relief, Truck withheld deductibles on July 23, 2007 from its
payment for Kaiser's reimbursement in the amount of $1,657,003.50.


c. Facts Relating to Truck's Equitable Allocation


i. Kaiser's Asbestos Claims


Kaiser manufactured asbestos-containing products at 10 different facilities from the 1940s through
the 1970s. (LMI, supra, 146 Cal.App.4th at p. 652, 53 Cal.Rptr.3d 154.) Sometime in the late
1970s, Kaiser began to tender to Truck bodily injury claims resulting from exposure to Kaiser's
products containing asbestos. By October 2004, more than 24,000 claimants had filed products
liability actions against Kaiser, and Truck's indemnity payments exceeded $50 million.


ii. Commencement of This Action


In April 2001, Truck filed a declaratory relief action asserting its aggregate limit policies
(1965-1970 and 1980-1983) were exhausted, it paid all applicable per occurrence limits on the
non-aggregate limit policies, and thus had no further duty to indemnify Kaiser for asbestos claims.
This initial complaint did not make any allegations concerning deductibles. Kaiser cross-claimed,
alleging that all the asbestos claims arose from one occurrence and sought a declaration that it was
responsible for only one deductible. Kaiser also sought a declaration of coverage under the excess
policies in the event the Truck policies were deemed exhausted. (LMI, supra, 146 Cal.App.4th at
p. 652, 53 Cal.Rptr.3d 154.)


B. THE CONVENTION
As noted above, in the 1980s, when Kaiser began to receive asbestos claims, California law did
not define what constituted an “occurrence” with respect to ABIC. Before 1987, Truck set up one
claim file for each policy year, but did not allocate payments for any individual claimant to more
than one policy year. Instead, Truck used a single date of loss.


Beginning in 1987, Truck adopted the Convention pursuant to which Truck set up a “master” claim
file for each policy. Truck broke each of Kaiser's asbestos claims into indemnity and expenses and
allocated it across the number of years of exposure to Kaiser's products, thereby prorating it into
each applicable policy year. Under the Convention, Kaiser paid one deductible per policy year for
the policy years 1973-1983, rather than one deductible per occurrence. 7
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7 The trial court observed in its Phase I Statement of Decision that the Convention benefitted
both parties. LMI explained, “[u]nder the 1964 policy, Kaiser was responsible for the first
$5,000 of loss for each ‘occurrence’; by 1981, the per occurrence deductible was $100,000.
Thus, Kaiser's share of the total asbestos liability increases as the number of occurrences
increases. Additionally, although asbestos claims against Kaiser collectively exceed tens of
millions of dollars, many individual claims apparently are within the applicable deductibles.
Thus, if each claim is treated as a separate occurrence, Kaiser may have no coverage for a
substantial number of claims.” (LMI, supra, 146 Cal.App.4th at p. 653, fn. 2, 53 Cal.Rptr.3d
154.) In addition, the Convention benefitted Truck's reinsurers because if Truck's indemnity
payments were based upon a separate occurrence for each claimant, the payments would
likely not implicate the reinsurers’ obligations because most asbestos claims would be settled
for small amounts. Under Truck's reinsurance agreement Truck paid $150,000 for each
occurrence and the reinsurers paid everything in excess of that.


*9  Although the parties adhered to the Convention, they never reached an express agreement
concerning the definition of “occurrence” and hence a final resolution of how deductibles would
be allocated. Instead, during the time the Convention was in effect, the parties agreed it was an
interim arrangement not in writing, and that the definition of an “occurrence” was an unresolved
question of law.


As noted above, at the time the Convention was initiated, what constituted an “occurrence” for
purposes of calculating per occurrence limits and per occurrence deductibles with respect to ABIC
was an open legal question. Thus, Truck and Kaiser were uncertain of how to bill the losses
and how to calculate any deductibles. Testimony at the Phase I trial showed Truck instigated
the Convention and Kaiser, under a unilateral reservation of rights, agreed to the Convention's
procedure for deductible billing purposes because it benefitted from it.


For example, in a June 1991 letter concerning deductible billings, Kaiser stated that “Kaiser hereby
reserves its right to further consider and, as may be appropriate with respect to policy terms
and conditions, to challenge the convention established by [Truck] of combining all asbestosis
claims into one master claim per policy period[.]” Kaiser's general counsel Carl Pagter stated that
under the Convention, the parties treated the deductible as arising from a single claim. The parties
recognized the issue was open until decided by a court. Kaiser, however, realized at some time in
the future the legal issue of what constituted an occurrence would be decided.


Truck acquiesced (as stated by Truck employee Dennis Patterson) that “there was a general
understanding that this was a mutually agreed-upon method of allocating and billing for Kaiser's
asbestos claims, and that if, ... the case law changed, that we may have to do it some different way.
So I think there was always an understanding that both parties reserved the right.” Truck sought
and received concurrence in the Convention from its reinsurers.



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011143957&pubNum=0004041&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_653&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_653 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2011143957&pubNum=0004041&originatingDoc=I7de06760701711ec9d07baaeba647595&refType=RP&fi=co_pp_sp_4041_653&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_653 

https://www.westlaw.com/Link/Document/FullText?entityType=disease&entityId=Ic280891e475411db9765f9243f53508a&originationContext=document&transitionType=DocumentItem&contextData=(sc.Default)&vr=3.0&rs=cblt1.0 





Truck Insurance Exchange v. Kaiser Cement, Not Reported in Cal.Rptr. (2022)
2022 WL 71771


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 15


During the course of this coverage action, Kaiser took different positions on the number of
occurrences giving rise to asbestos claims, including the position that such claims arose from a
single occurrence, or that asbestos claims arose from a small number of occurrences.


Effective July 1, 2004, Truck began allocating to Kaiser a pro-rata share of each asbestos
settlement. As a result, Kaiser funded approximately 70 percent of settlement payments from July
1, 2004 through February 1, 2006.


1. Truck's October 2004 Summary Judgment Motion


In October 2004, Truck sought summary judgment on its exhaustion claim. (LMI, supra, 146
Cal.App.4th at p. 652, 53 Cal.Rptr.3d 154.) Truck argued the per occurrence limit in the policies
capped its liability for injuries arising from any one occurrence. (Ibid.) Furthermore, it argued,
because it had paid the occurrence limits for each primary policy, it had no further indemnification
obligation to Kaiser. (Id. at p. 653, 53 Cal.Rptr.3d 154.) Truck based this argument on the
Convention's one-occurrence-per year-structure and on its assertion that the occurrence was “ ‘the
design, manufacture and distribution by Kaiser and its subsidiaries of asbestos-bearing products,’
” rather than each claimant's exposure to asbestos. (Ibid.) As a result, it contended the indemnity
payments made exceeded the per occurrence limits in the policies. (Ibid.) Truck also relied on the
parties’ course of conduct in paying a single deductible per policy year and asserted this conduct
supported its interpretation of the policies. (Ibid.) Kaiser agreed the asbestos claims resulted from
a single annual occurrence, but contended that neither it nor Truck ever believed they reached an
agreement on the number-of-occurrences issue and that Kaiser retained the right to challenge it.
(Ibid.)


*10  The trial court granted Truck's motion, finding that “as a matter of law, ... the manufacture
and decision to place asbestos into products by the Kaiser entities constituted a single occurrence
under the applicable policies.” (LMI, supra, 146 Cal.App.4th at p. 655, 53 Cal.Rptr.3d 154.) The
trial court concluded the policies were exhausted. (Ibid.) After the trial court's January 2006 ruling,
Truck withdrew its defense and indemnity from Kaiser as of February 1, 2006.


2. The LMI Decision and the Meaning of an “Occurrence”


As noted above, in LMI, this court disagreed with the trial court's summary judgment ruling
on the “occurrence” issue, and rejected Truck's position. (LMI, supra, 146 Cal.App.4th at pp.
651, 672, 53 Cal.Rptr.3d 154.) After noting that the dispute centered on the policies dating from
1971 to 1980 (which contained no aggregate limits, only per occurrence limits), this court held
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each “occurrence” under the policy was the claimant's exposure to Kaiser's asbestos containing
products, not Kaiser's manufacture of asbestos containing products. (Id. at pp. 660, 53 Cal.Rptr.3d
154.) “[W]e conclude that the parties did not understand or intend ‘event’ to mean “ ‘anything
that happens,’ ” including ‘the conscious inclusion of asbestos in products manufactured and
distributed by the policyholder.’ .... Instead, we conclude that the parties intended ‘event’ to
mean an identifiable, single injury-causing episode—an ‘accident’ under the older CGL form—as
distinct from ‘continuous or repeated exposure.’ ” (Id. at p. 662, 53 Cal.Rptr.3d 154.) The case was
remanded for a factual determination of the number of occurrences. (Id. at p. 672, 53 Cal.Rptr.3d
154.)


Following LMI, Truck resumed its indemnity obligations to Kaiser retroactively to July 1, 2004.
Also based on LMI, Truck filed its second amended complaint in August 2007, asserting it was
entitled to payment of a separate deductible for each asbestos claim it had paid or would pay,
and that this method of deductible assessment accrued with the 2007 LMI decision. This was the
first time Truck assessed a deductible for each claimant, and Truck withheld $9,521,158.20 in per
occurrence deductibles from amounts owed to Kaiser. This included $6,629,391.00 in deductibles
that predated Truck's second amended complaint by more than four years.


In response to Truck's assessment of the deductibles, Kaiser filed a third amended cross-complaint,
asserting Truck had not exhausted the policy limits for asbestos claims, Kaiser was entitled to
select an insurance policy during any triggered policy year pursuant to Armstrong, and Kaiser was
only responsible for the deductible and/or loss expenses per the policies.


In January 2008, pursuant to the holding of LMI, the trial court confirmed that each asbestos claim
would be deemed to have been caused by a separate occurrence.


C. PHASE I TRIAL
Kaiser asserted Truck's claims for deductibles accrued at the time each claim was paid, and not
with the January 2007 decision in LMI. As a result, Kaiser contended any claim for a deductible
assessed more than four years before Truck's August 23, 2007 second amended complaint was
untimely under the four-year bar of Code of Civil Procedure section 337. Truck asserted that
Kaiser's acquiescence in Truck's billing Convention and the parties’ respective reservations of
rights with respect to the deductible in effect barred any statute of limitations defense.


1. Evidence
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The Phase I trial commenced in November 2014 and addressed the issue of when Truck's claim
for unpaid deductibles accrued under the policies as interpreted by LMI. The trial was conducted
based upon stipulated facts, documentary evidence, and deposition testimony.


2. Trial Court Ruling


*11  In its statement of decision, the trial court identified a “breach” as the non-payment of
a per occurrence deductible under the 1974 policy. The trial court reasoned the parties were
operating under the Convention, treating each claim as arising from one occurrence, and billing
one deductible per policy year. The court observed that with respect to the right to challenge the
deductible calculation, the parties agreed “both sides were willing to go along without prejudice
to each other's rights in the future.” Further, each party believed the calculation, whether annual
or per occurrence, was an unresolved question of law resulting from ambiguities in the policy.
Finally, Kaiser did not challenge the Convention before 2007.


As a result, the trial court concluded that deductibles for individual claims “could not have been
‘available’ until this critical issue had been decided by the Court of Appeal [in LMI], and could
not have accrued until that time.” The trial court observed that LMI identified the issue— “the
meaning of ‘occurrence’ ” in a CGL policy “as applied to bodily injuries caused by exposure to
asbestos”—as one of “first impression.”


The trial court found there was no consequence to the lack of a tolling agreement because one
would only have been required if the claims had in fact accrued before LMI. Even if the statute of
limitations began to run at a time earlier than LMI, the court found the parties’ reservation of rights
essentially operated as a tolling agreement. Because it determined the claim did not accrue until
LMI, the trial court found equitable estoppel did not apply and the question of waiver was moot.
“The weight of evidence before the court shows that both Truck and Kaiser were always operating
under the assumption that the convention controlled the number of occurrences, and hence, the
number of deductibles—notwithstanding the mutual view held by both parties that the ‘number of
occurrences’ issue was unresolved and would ultimately have to be decided by the courts.”


Finding the parties did not dispute Truck's calculation of $9,521,158.50 in offsets, the trial court
ruled Truck properly assessed deductibles Kaiser owed for all claims settled before August 23,
2003 (four years before the filing of Truck's second amended complaint).


D. STANDARD OF REVIEW
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Where, as here, the relevant facts are undisputed, it is a question of law whether a claim is barred by
the statute of limitations. Accordingly, we apply the de novo standard of review. (Aryeh v. Canon
Business Solutions, Inc. (2013) 55 Cal.4th 1185, 1191, 151 Cal.Rptr.3d 827, 292 P.3d 871.)


E. DISCUSSION


1. Truck's Claim for Deductibles Accrued When
Truck Paid or Otherwise Resolved Each Claim


The parties dispute when the claim for each deductible accrued. Kaiser asserts it was when each
deductible was or could have been assessed on a claim. Truck asserts its claims did not accrue
until LMI defined an “occurrence.” We agree with Kaiser.


The statute of limitations is a legislatively prescribed time period to bring a cause of action.
(Gilkyson v. Disney Enterprises, Inc. (2016) 244 Cal.App.4th 1336, 1341, 198 Cal.Rptr.3d 611.)
It aims to promote the diligent assertion of claims and “ ‘ensure defendants the opportunity to
collect evidence while still fresh,’ ” while providing “ ‘repose and protection from dilatory suits
once excess time has passed.’ [Citation.]” (Ibid.) “Under the statute of limitations, a plaintiff must
bring a cause of action within the limitations period applicable thereto after accrual of the cause
of action. [Citations.]” (Norgart v. Upjohn Co. (1999) 21 Cal.4th 383, 397, 87 Cal.Rptr.2d 453,
981 P.2d 79.)


For breach of a written contract, the period is four years from the time the claim accrues. (Code Civ.
Proc., § 337.) The elements of a cause of action for breach of contract are: the contract, plaintiff's
performance or excuse for nonperformance, defendant's breach, and the resulting damages to
plaintiff. (Coles v. Glaser (2016) 2 Cal.App.5th 384, 391, 205 Cal.Rptr.3d 922.) Generally, a claim
for breach of contract accrues when all these elements have occurred. (Howard Jarvis Taxpayers
Assn. v. City of La Habra (2001) 25 Cal.4th 809, 815, 107 Cal.Rptr.2d 369, 23 P.3d 601 [statute of
limitations runs from occurrence of the last element essential to the cause of action].) To determine
whether a breach has occurred, we look to the terms of the contract. (Weddington Productions,
Inc. v. Flick (1998) 60 Cal.App.4th 793, 811, 71 Cal.Rptr.2d 265.)


*12  Pursuant to the language of the policies, “$5,000 shall be deducted from the total amount to
be paid for all damages which the Insured becomes legally obligated to pay on account of each
occurrence.” (Emphasis added.) Thus, Truck's claim for a deductible accrued when Truck became
obligated to indemnify Kaiser and assess a deductible. (See, e.g., Specialty Nat'l Ins. Co. v. U-
Save Auto Rental of Am., Inc. (M.D. Fla. Nov. 12, 2008, Civ. A. No. 8:07-cv-878-33MAP), 2008
WL 4888864, 2008 U.S.Dist. Lexis 94931 (Specialty).) Specialty involved the timeliness of an
insurer's suit for unpaid deductibles. (Id. at p. 8, 52 Cal.Rptr.2d 690.) The insurer argued it could not
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have brought suit against the insured until it demanded reimbursement of the deductibles and the
insured refused payment, because at that time the insurer would be damaged. (Id. at pp. 11–12, 52
Cal.Rptr.2d 690.) Specialty held the deductibles claim accrued when the insurer settled the claims
—nothing in the contract prevented the insurer from demanding payment at any time. Its claim for
deductibles due before the statute of limitations bar date was therefore untimely. (Id. at pp. 17–
18, 52 Cal.Rptr.2d 690) The court observed that statutes of limitation were designed to prevent
parties from sleeping on their rights. (Id. at p. 17, 52 Cal.Rptr.2d 690.) Similarly, Hahn Automotive
Warehouse, Inc. v. Am. Zurich Ins. Co. (2012) 18 N.Y.3d 765, 768-769, [967 N.E.2d 1187], 944
N.Y.S.2d 742 (Hahn) involved the inadvertent failure to bill for deductibles not discovered until an
audit performed six years after the statute of limitations had expired. Hahn held the claim accrued
with the right to demand payment. (Id. at pp. 770–771, 967 N.E.2d 1187, 944 N.Y.S.2d 742.)


Under this authority, and Truck's policy language, Truck's claim for deductibles arose at the time it
first made indemnity payments for a claim, whether by settlement or judgment, unless the parties
agreed to toll the statute of limitations or there was a waiver of the statute of limitations by Kaiser.


2. LMI Did Not Revive Stale Claims


Kaiser asserts LMI was retroactive and did not create a new deductible claim or revive old claims.
According to Kaiser, Truck always had the ability to charge Kaiser a deductible for each ABIC
under the language of its policies; LMI did not create that right. We agree.


“ ‘The general rule is that judicial decisions are given retroactive effect. [Citation.] Departure
from that rule is limited to those narrow circumstances in which considerations of fairness and
public policy preclude retroactivity....’ [Citation.]” (Doe v. San Diego-Imperial Council (2015)
239 Cal.App.4th 81, 90, 190 Cal.Rptr.3d 755.) “The exception to the principle of retroactivity
is inapplicable where ... a court is deciding a legal question in the first instance, rather than
overturning prior appellate decisions. [Citation.]” (Id. at p. 91, 190 Cal.Rptr.3d 755; see also
Alvarado v. Dart Container Corp. of California (2018) 4 Cal.5th 542, 573, 229 Cal.Rptr.3d 347,
411 P.3d 528 [judicial decision retroactive where party “cannot claim reasonable reliance on settled
law.”].)


Here, LMI decided an issue of first impression. (LMI, supra, 146 Cal.App.4th at p. 651, 53
Cal.Rptr.3d 154 [the meaning of “occurrence” as used in per occurrence limits and deductibles
in a CGL policy as applied to bodily injuries caused by exposure to asbestos is “an issue of first
impression in this state.”].) Truck, therefore, could not have reasonably relied on contrary authority
prior to the decision in LMI because no such authority existed. Accordingly, we agree with Kaiser
that the holding in LMI (“occurrence” as used in the policies at issue with respect to per occurrence
limits and deductibles means injurious exposure to asbestos) applies retroactively.
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3. A “Reservation of Rights” Did Not Toll the Four-Year Statute of Limitations


a. A Reservation of Rights, Without More, Is Not a Tolling Agreement


We reject Truck's assertion that the reservation of rights tolled the running of the statute of
limitations. 8  A statute of limitations may be tolled by express agreement of the parties. (See,
e.g., Wind Dancer Production Group v. Walt Disney Pictures (2017) 10 Cal.App.5th 56, 79, 215
Cal.Rptr.3d 835.) Here, there is no such express agreement, and furthermore, the record does not
demonstrate the parties agreed to such an implied term. “ ‘The only distinction between an implied-
in-fact contract and an express contract is that, in the former, the promise is not expressed in words
but is implied from the promisor's conduct. [Citations.] Under the theory of a contract implied in
fact, the required proof is essentially the same as ... [on an] express contract, with the exception
that conduct from which the promise may be implied must be proved. [Citation.]’ ” (Chandler v.
Roach (1957) 156 Cal.App.2d 435, 440, 319 P.2d 776, emphasis omitted.) Indeed, the record is
silent on whether the parties intended to toll or waive any statute of limitations with respect to the
deductibles. At most, the evidence presented details the parties’ understanding of the Convention
and its purpose and effect. Other than the parties’ joint realization that at some point the law would
be clarified, there is nothing further. This is consistent with the fact that the Convention was, in
the words of Kaiser, “not really an agreement” but merely a procedure under which they agreed
to operate.


8 Reservations of rights commonly occur in the insurance context when an insurer notifies its
insured that it will furnish a defense to the injured party's suit against the insured but at the
same time reserves the right to refuse to indemnify the insured against any judgment on the
ground that the claim was not covered under the policy, and to withdraw its defense upon
the same ground. (Truck Ins. Exchange v. Superior Court (1996) 51 Cal.App.4th 985, 994,
59 Cal.Rptr.2d 529.) Such a reservation of rights prevents waiver of coverage defenses: the
insurer meets its obligation to furnish a defense without waiving its right to assert coverage
defenses against the insured later. (Blue Ridge Ins. Co. v. Jacobsen (2001) 25 Cal.4th 489,
497–498, 106 Cal.Rptr.2d 535, 22 P.3d 313.) Thus, in that context a reservation of rights is
used to separate the insurer's indemnity obligation from its defense obligation and does not
involve the statute of limitations because the insured's claim has already accrued at the time
of litigation and the statute is no longer running. Such an open-ended reservation of rights
in that context has no effect upon the statute of limitations.


*13  Nonetheless, Truck asserts that final collection of the deductibles was tolled until the time for
performance ripened with LMI's ruling on the definition of an “occurrence.” Because deductibles
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would have normally accrued with the settlement of each claim, Truck asserts the reservation
of rights rendered the policies executory contracts because each deductible was subject to later
change. (See Civ. Code, § 1661 [executed contract is one in which the object has been fully
performed; all others are executory]; State Comp. Ins. Fund. v. WallDesign, Inc. (2011) 199
Cal.App.4th 1525, 1529-1530, 132 Cal.Rptr.3d 352 [statute of limitations does not run on an
executory contract until the time for full performance has arrived.].) Thus, Truck argues the time
for “full performance,” namely, identification of the method of deductible assessment as being
per-claim, and accrual of the statute of limitations, did not occur until the 2007 LMI decision.


Because Truck's approach reads the Convention too broadly and finds no support in the record, we
disagree. Truck relies on Schuler v. Community First National Bank (Wyo. 2000) 999 P.2d 1303
for the proposition that “[a]s a general rule, if the parties mutually adopt a mode of performing their
contract differing from its strict terms or if they mutually relax the contract's terms by adopting a
loose mode of executing them, neither party can go back upon the past and insist upon a breach
because the contract was not fulfilled according to its letter. [Citation.]” (Id. at p. 1305, fn. 1; see
also Ghirardelli v. Peninsula Properties Co. (1940) 16 Cal.2d 494, 498, 107 P.2d 41 (Ghirardelli)
[where parties agreed no payment due until account of trustee rendered, statute of limitations did
not run].) That is not the case here. We see no reason why the parties, had they actually agreed
to toll the statute of limitations, would not enter into a written agreement to that effect or bring a
declaratory relief action. Further, unlike Ghirardelli, there was no agreement to defer performance.


b. The Discovery Rule Does Not Apply


In an attempt to avoid this result, Truck asserts the discovery rule and claims it only discovered
after LMI that it was injured by the Convention and thus the four-year statute of limitations did
not begin to run until LMI. (See, e.g., April Enterprises, Inc. v. KTTV (1983) 147 Cal.App.3d 805,
831, 195 Cal.Rptr. 421 [in breach of contract action, claim accrued when plaintiffs discovered
they were harmed].) The discovery rule “may be applied to breaches [of contract] which can be,
and are, committed in secret and, moreover, where the harm flowing from those breaches will
not be reasonably discoverable by plaintiffs until a future time.” (Id. at p. 832, 195 Cal.Rptr. 421;
Gryczman v. 4550 Pico Partners, Ltd. (2003) 107 Cal.App.4th 1, 5, 131 Cal.Rptr.2d 680 [discovery
rule applicable to breach of contract action where defendant “not only breached the contract ‘within
the privacy of its own offices’ but the act which constituted the breach ... was the very act which
prevented plaintiff from discovering the breach.”].)


Under the discovery rule, the plaintiff must show that, “despite diligent investigation of the
circumstances of the injury, he or she could not have reasonably discovered facts supporting the
cause of action within the applicable statute of limitations period.” (Fox v. Ethicon Endo-Surgery,
Inc. (2005) 35 Cal.4th 797, 809, 27 Cal.Rptr.3d 661, 110 P.3d 914.)
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But the discovery rule applies to ignorance of the facts, not the law. (Love v. Fire Ins. Exchange
(1990) 221 Cal.App.3d 1136, 1144-1145, 271 Cal.Rptr. 246 [knowledge of the facts, rather than
knowledge of available legal theories or remedies, starts the statute of limitations].) Our Supreme
Court's decision in Jolly v. Eli Lilly & Co. (1988) 44 Cal.3d 1103, 245 Cal.Rptr. 658, 751 P.2d
923 (Jolly) is closely on point. In Jolly, the plaintiff delayed bringing suit for injuries resulting
from her mother's use of diethylstilbestrol (DES), while plaintiff was in utero, because she could
not identify and name the specific manufacturer of the drug supplied to her mother. (Id. at pp.
1107–1108, 245 Cal.Rptr. 658, 751 P.2d 923.) Appellate case law prevailing at the time plaintiff
discovered the facts creating her cause of action held a plaintiff must identify the manufacturer of
the drug. (Id. at pp. 1114, 1116, 245 Cal.Rptr. 658, 751 P.2d 923.) In Sindell v. Abbott Laboratories
(1980) 26 Cal.3d 588, 163 Cal.Rptr. 132, 607 P.2d 924 (Sindell), however, our Supreme Court held
a plaintiff who was harmed by DES and who was unable to identify the particular manufacturer
could state a cause of action by joining defendants that manufactured a substantial percentage of
the market for the drug. (Id. at pp. 612–613, 163 Cal.Rptr. 132, 607 P.2d 924; Jolly, supra, at p.
1108, 245 Cal.Rptr. 658, 751 P.2d 923.) In Jolly, the plaintiff filed her complaint less than one year
after Sindell, but more than one year after her action would ordinarily be deemed to have accrued.
(Jolly, supra, at pp. 1108, 1113–1114, 245 Cal.Rptr. 658, 751 P.2d 923.) She therefore attempted
to avoid the bar of the one-year statute of limitations by arguing that the issuance of the court's
opinion in Sindell was what started the limitations period running. (Jolly, supra, at p. 1114, 245
Cal.Rptr. 658, 751 P.2d 923.) The Jolly court rejected her argument, holding the decision in Sindell
did not constitute a “fact” that activated the one-year statute of limitations: “Sindell demonstrated
the legal significance of facts already known to plaintiff. The statute had started to run for plaintiff
well before Sindell was decided.” (Jolly, supra, at p. 1115, 245 Cal.Rptr. 658, 751 P.2d 923.)


*14  Like the plaintiff in Jolly, Truck was fully informed of the facts, precluding application of
the discovery rule. The only unknown was the legal issue of how California courts would construe
“occurrence” with respect to calculating deductions for ABIC. Truck's argument incorrectly asserts
that uncertainty about a legal issue has the same effect as ignorance of factual issues, such as the
existence of an injury.


c. There Is No Equitable Tolling


Truck further asserts that under the doctrine of equitable tolling, the statute of limitations did not
run because Kaiser obtained the benefits of lower deductible payments and it cannot equitably
avoid the burdens of LMI. Equitable tolling has no place here. Equitable tolling is a judicially
created, nonstatutory doctrine that suspends or extends a statute of limitations as necessary to
ensure fundamental practicality and fairness. (Saint Francis Memorial Hospital v. State Dept. of
Public Health (2020) 9 Cal.5th 710, 716–717, 265 Cal.Rptr.3d 121, 467 P.3d 1033.) “The doctrine
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applies ‘occasionally and in special situations’ to ‘soften the harsh impact of technical rules which
might otherwise prevent a good faith litigant from having a day in court.’ [Citation.]” (Id. at pp.
719–720.) There is no reason to apply the doctrine where, as here, the parties were fully aware that
controlling law was uncertain, were sophisticated and assisted by competent counsel, and could
have protected their right to bring suit by either bringing suit or executing a tolling agreement.


d. Kaiser is Not Equitably Estopped to Assert the Statute of Limitations


Finally, Kaiser is not equitably estopped to assert the bar of the statute of limitations merely
because it agreed to the Convention. The doctrine of equitable estoppel is founded on principles of
equity and fair dealing. (Krolikowski v. San Diego City Employees’ Retirement System (2018) 24
Cal.App.5th 537, 564, 234 Cal.Rptr.3d 499.) It provides that a party may not deny the existence
of facts if that party has intentionally led others to believe a particular circumstance to be true and
to rely upon that belief to their detriment. (Ibid.) “““Generally speaking, four elements must be
present in order to apply the doctrine of equitable estoppel: (1) the party to be estopped must be
apprised of the facts; (2) he [or she] must intend that his [or her] conduct shall be acted upon, or
must so act that the party asserting the estoppel had a right to believe it was so intended; (3) the
other party must be ignorant of the true state of facts; and (4) he or she must rely upon the conduct
to his [or her] injury.’ ” ...’ [Citation.]” (Id. at pp. 564–565.) Nothing in the record supports an
assertion that Truck was unaware of the true state of the relevant facts. Moreover, Truck knew the
Supreme Court had yet to define “occurrence” in the context of calculating deductibles for ABIC.


4. Code of Civil Procedure Section 360.5 Requires a Writing,
Renewed Every Four Years, for Waiver of the Statute of Limitations


Kaiser correctly notes that waiver of the statute of limitations cannot, as Truck asserts, be created
by implication. Code of Civil Procedure section 360.5 states, in relevant part: “No waiver shall
bar a defense to any action that the action was not commenced within the time limited by this title
unless the waiver is in writing and signed by the person obligated. No waiver executed prior to the
expiration of the time limited for the commencement of the action by this title shall be effective for
a period exceeding four years from the date of expiration of the time limited for commencement
of the action by this title and no waiver executed after the expiration of such time shall be effective
for a period exceeding four years from the date thereof, but any such waiver may be renewed
for a further period of not exceeding four years from the expiration of the immediately preceding
waiver.”


*15  Truck's reliance on Don Johnson Productions, Inc. v. Rysher Entertainment LLC (2012) 209
Cal.App.4th 919, 147 Cal.Rptr.3d 590 (Don Johnson) is misplaced. Truck relies on Don Johnson
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for the proposition that an “equitable tolling agreement can exist independent of a written waiver
of the statute of limitations.” In Don Johnson, the court held section 360.5 applies to waivers of
the statute of limitations, not tolling agreements; thus, it was not necessary for the parties to renew
their written tolling agreement after four years. (Don Johnson, supra, at p. 930, 147 Cal.Rptr.3d
590.) Here, however, as discussed in sections E.3.a and E.3.c, ante, there is no evidence in the
record that the parties intended to toll the statute of limitations, and, in any event, there is no reason
to apply the equitable tolling doctrine here. Accordingly, for the statute of limitations to permit
the assertion of pre-2003 claims, Kaiser must have affirmatively and in writing waived the statute.
The record contains no such written waiver.


5. Truck's Claimed Setoff Can Apply Only to Those
Deductibles Not Barred by the Statute of Limitations


a. Factual Background and Trial Court Ruling


In its Third Amended Complaint, Truck's first cause of action sought a declaratory judgment “that
it must pay a net total of its per[ ]occurrence limit minus the applicable deductible for any ABIC,
and that it is not liable to Kaiser ... for any additional amounts.” In its answer to Kaiser's Third
Amended Cross Complaint, Truck asserted as its tenth affirmative defense that “[t]o the extent
Truck may be held liable to Kaiser, Truck is entitled to set off from any such liability amounts owed
to Truck by Kaiser.” In its Phase I trial brief, Truck alleged that “[w]ith no breach and no statute of
limitations bar, Truck was entitled to offset the full $9,521,158.50 for a $5,000 deductible per ABIC
under the 1974 policy. Truck acknowledges that with this outcome it owes Kaiser $613,968.82, in
reimbursement for allocated and unallocated expenses Kaiser had paid under policies other than
the 1974 policy.... Thus, [Truck asserts,] because [it] was entitled to offset the whole $9,521,158.50
in deductible billings, [it] owes Kaiser [only] $613,968.82, representing allocated and unallocated
loss expenses Kaiser previously paid Truck.” The trial court found Truck's setoff claim “could not
have been ‘available’ until [LMI] and could not have accrued until that time.” The court concluded
that Truck properly offset amounts for ABIC settled before 2003.


b. Truck's Setoff Claim Does Not Revive Stale Deductible
Claims But Only Permits Offset Against Post-2003 Deductibles


Both parties assert waiver with respect to the setoff issue. Truck asserts Kaiser's failure to address
the setoff nature of its deductible claim waives its limitations period argument, which operates
differently for a setoff defense, while Kaiser argues Truck did not raise the setoff issue at trial.
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As discussed above, the record demonstrates the issue was raised by both parties and ruled on by
the trial court.


In any event, Truck's setoff claim does not revive pre-2003 deductibles or permit the parties to
revisit those claims in any fashion. Code of Civil Procedure section 431.70 allows the offsetting
of cross-demands that have coexisted at some point in time, notwithstanding that one of the
claims is now barred by the statute of limitations. (Jones v. Mortimer (1946), 28 Cal.2d 627, 633,
170 P.2d 893; Sunrise Produce Co. v. Malovich (1950) 101 Cal.App.2d 520, 523, 225 P.2d 973
[applying previous version of section 431.70].) Section 431.70 provides that where cross-demands
for money exist between plaintiff and defendant, defendant “may assert in the answer the defense
of payment.” 9  In general, a setoff prevents the superfluous exchange of money between parties
and is asserted at the end of litigation. (Los Angeles Unified School Dist. v. Torres Construction
Corp. (2020) 57 Cal.App.5th. 480, 500, 271 Cal.Rptr.3d 523.) The affirmative defense of setoff is
equitable in nature. (Granberry v. Islay Investments (1995) 9 Cal.4th 738, 743–744, 38 Cal.Rptr.2d
650, 889 P.2d 970.)


9 Code of Civil Procedure section 431.70 provides: “Where cross-demands for money have
existed between persons at any point in time when neither demand was barred by the statute
of limitations, and an action is thereafter commenced by one such person, the other person
may assert in the answer the defense of payment in that the two demands are compensated so
far as they equal each other, notwithstanding that an independent action asserting the person's
claim would at the time of filing the answer be barred by the statute of limitations. If the
cross-demand would otherwise be barred by the statute of limitations, the relief accorded
under this section shall not exceed the value of the relief granted to the other party.”


*16  Code of Civil Procedure section 431.70 does not toll running of statutes of limitations, but
permits assertion of setoff—if at the time of the assertion of underlying claim—the statute of
limitations has not run. (See Safine v. Sinnott (1993) 15 Cal.App.4th 614, 618-619, 19 Cal.Rptr.2d
52.) In this context, a defendant may use setoff only “defensively to defeat the plaintiff's claim
in whole or in part[,]” but may not use setoff offensively as an independent basis for relief.
(Construction Protective Services, Inc. v. TIG Specialty Ins. Co. (2002) 29 Cal.4th 189, 197–
198, 126 Cal.Rptr.2d 908, 57 P.3d 372.) “[T]o the extent a defendant seeks affirmative relief, the
applicable statute of limitations applies to the defendant's [setoff] claim, just as it would if the
defendant were asserting its claim in an independent action.” (Id. at p. 198, 126 Cal.Rptr.2d 908,
57 P.3d 372)


The trial court's calculations were based upon its finding that none of the deductibles were time-
barred. As we have concluded Truck may not revisit pre-August 2003 deductibles because they
are time-barred, Truck cannot rely on Code of Civil Procedure section 431.70 to revive these
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claims. Truck may, however offset against deductibles accruing after 2003; such deductibles must
be recalculated as per occurrence deductibles.


F. Conclusion
Truck's withholding of deductibles in the amount of $6,629,391 for the 1,472 ABIC claims
resolved before August 23, 2003 was improper; Truck's claim to recover those deductibles is
time-barred. Accordingly, the portion of the final judgment relating to Phase I, in which the trial
court rendered judgment “in favor of plaintiff and cross-defendant Truck and against defendant
and cross-complainant Kaiser with respect to Truck's Third Amended Complaint (for Declaratory
Relief) and Kaiser's Fourth Amended Cross-Complaint according to the Phase One Decision” is
reversed. The matter is remanded to the trial court for further proceedings consistent with this
opinion.


PHASE II: ALLOCATION TO NON-1974 PRIMARY POLICIES


In Phase II, Truck sought an order permitting it to allocate defense and indemnity payments for
claims under its 1974 primary policy (which has no aggregate limit) across all of its triggered
primary policies, including those with aggregate limits. The trial court denied relief. The issue on
appeal is whether, consistent with Armstrong, Truck can obtain what is essentially intra-insurer
contribution from itself.


As noted above, Armstrong holds that once a policy is triggered, the policy obligates the insurer
to pay “all sums” which the insured shall become liable to pay as damages. (Armstrong, supra,
45 Cal.App.4th at p. 105, 52 Cal.Rptr.2d 690.) With a long-tail injury, this may include damages
attributable to other policy periods. (Ibid.) In that case, the insured may elect to seek indemnity
under a single policy with adequate policy limits, and if such policy covers “all sums” for which
the insured may be liable, the insurer may be held liable up to the policy limits. (Id. at p. 50,
52 Cal.Rptr.2d 690.) An insured may obtain full indemnification and defense from one insurer,
leaving the selected insurer to seek equitable contribution from other insurers covering the same
loss. (Id. at p. 52, 52 Cal.Rptr.2d 690.) Kaiser selected Truck's 1974 no-aggregate limits policy
under Armstrong.


ICSOP addressed the scope of ICSOP's obligations as excess insurer to the Armstrong-selected
1974 policy and the attachment point of ICSOP's excess policies. (ICSOP, supra, at pp. 20–21,
52 Cal.Rptr.2d 690.) As explained below, the ICSOP decision was the starting point for Truck's
arguments in Phase II.
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At the Phase II trial, Truck asserted it could allocate indemnity to its other policy years—apparently
to access reinsurance funds associated with those other policies and access excess insurance above
those policies. Kaiser, on the other hand, believed Truck's proposal would disadvantage it because
it would exhaust the aggregate-limit policies, and perhaps the excess policies above them, thereby
reducing the amount of insurance available to Kaiser and the asbestos claimants. The trial court
refused to grant Truck the relief it sought. We affirm.


I. FACTUAL BACKGROUND
*17  As noted above, in July 2004, Truck started to allocate to Kaiser a pro-rata share of each
asbestos settlement, resulting in Kaiser shouldering approximately 70 percent of the settlement
payments during the period from July 1, 2004 to February 1, 2006. Kaiser responded to Truck's
action by selecting the no-aggregate limit 1974 policy pursuant to Armstrong to respond to asbestos
claims, asserting Truck was obligated to indemnify it for “all sums” due.


Following the LMI decision in 2007, Truck's Second Amended Complaint asserted the right to
equitably allocate payments for each occurrence among all triggered Truck policies. Kaiser's Third
Amended Cross-Complaint asserted that ICSOP, which provided excess insurance to the Truck
1974 policy, was responsible to pay all amounts in excess of the 1974 policy's per occurrence limit
of $500,000.


A. The 2013 ICSOP Decision
In ICSOP, Kaiser argued that after the 1974 Truck policy responded to an individual claim by
paying its per occurrence limit of $500,000, ICSOP was obligated to indemnify Kaiser for amounts
in excess of $500,000 up to the $5,000,000 per occurrence limit of the ICSOP policy. (ICSOP,
supra, pp. 6–7, 52 Cal.Rptr.2d 690.) ICSOP, on the other hand, argued that because the ABIC
potentially trigger up to 19 policy periods, “the policy limits for these 19 separate policy periods
must be ‘stacked’ 10  such that ‘not only must the Truck $500,000 [per occurrence] limit in the
1974 policy period be exhausted, but so must all of Truck's primary limits in its other eighteen
annual policy periods’ ” before its policy attached. (Id. at pp. 15, 34, 52 Cal.Rptr.2d 690.) Thus,
ICSOP argued, while the 1974 primary policy has been exhausted as to many claims that exceed
the $500,000 per occurrence limit, primary policies for other years remain unexhausted. (Id. at pp.
22–23, 52 Cal.Rptr.2d 690.) ICSOP contended that it has “no indemnity obligations with regard
to any asbestos bodily injury claims until the per occurrence limits of each of Truck's annual
policies ... have been exhausted.” (Id. at p. 23, 52 Cal.Rptr.2d 690, original emphasis.)


10 “Stacking” occurs when more than one policy is triggered by an occurrence. Each policy
year can be called upon to respond to the claim up to the full limits of that policy. The limits
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of each policy triggered by an occurrence are added together to the determine the amount of
coverage available for the claim. (ICSOP, supra, at p. 10, 52 Cal.Rptr.2d 690, fn. 4.)


In ICSOP, this court determined that horizonal exhaustion applied to the primary policies, in
the sense that ICSOP's excess policy did not attach until all collectible primary policies were
exhausted. (ICSOP, supra, at p. 24, 52 Cal.Rptr.2d 690.) Thus, ICSOP's excess liability was
“excess to all other collectible primary insurance—whether for 1974 or any other year[.]” (Id. at
p. 18, 52 Cal.Rptr.2d 690.) “[T]he [ICSOP] policy does not attach immediately upon a loss, but
only after all available primary insurance has been exhausted.” (Id. at p. 19, 52 Cal.Rptr.2d 690.)


ICSOP then noted that in Continental Insurance, the Supreme Court endorsed an “all sums
with stacking” rule for long-tail injuries. Continental Insurance reasoned that stacking suited
continuous loss injuries. (Continental Insurance, supra, 55 Cal.4th at pp. 201–202, 145 Cal.Rptr.3d
1, 281 P.3d 1000.) ICSOP, however, concluded the rule would not apply to the Truck
policies because they prohibited stacking—their language limited recovery to $500,000 “per
occurrence.” (ICSOP, supra, at pp. 32–33, 52 Cal.Rptr.2d 690.)


ICSOP concluded that the Truck policies were exhausted (as to any given claim) after a claim
was paid up to the single policy limit, even though a claim was spread across multiple policy
periods. (ICSOP, supra, p. 35, 52 Cal.Rptr.2d 690.) Thus, Kaiser could recover from ICSOP to
the extent that a claim exceeded the $500,000 per occurrence limit of the 1974 policy. (Ibid.)
“Accordingly, once Truck has contributed $500,000 per asbestos bodily injury claim, its primary
policies are exhausted [with respect to such claim] and Truck has no further contractual obligation
to Kaiser.” (Ibid.) The matter was remanded to the trial court to determine whether Kaiser was
entitled to summary adjudication of its fifth (declaratory relief) and sixth (breach of contract
against ICSOP) causes of action of the cross-complaint. (Id. at pp. 35–36, 52 Cal.Rptr.2d 690.)


*18  ICSOP, however, was only directed to ICSOP's excess obligations and did not discuss
whether Truck could allocate indemnity among its own policies. (ICSOP, supra at pp. 5–7, 52
Cal.Rptr.2d 690.) On March 28, 2014, Truck filed a Third Amended Complaint, the operative
complaint for the Phase II trial. Truck alleged it was “entitled to allocate amounts paid in indemnity
for each occurrence among all triggered Truck Policies[.]” Truck asserted it could do so based
upon the principle that other primary insurers at the same level of coverage could seek contribution
from each other.


B. Evidence at Phase II Trial and Statement of Decision
For purposes of the Phase II trial, the parties defined the issue as “ ‘whether Truck, after paying
indemnity for an [asbestos claim] under its 1974 policy year, can allocate that amount to its other
policy years that are triggered by the claim.’ ”
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1. Evidence At Trial


The 1971 to 1980 policies contain “anti-stacking” provisions. These anti-stacking provisions
prevent the insured from combining the policy limits of all triggered policies, instead limiting the
insured to recovery under one policy. All of the policies contain an “all sums” insuring agreement
as set forth in the 1974 policy. The agreement provides that Truck agrees “[t]o pay on behalf
of the insured all sums which the insured shall become obligated to pay” for personal injury
damages suffered by a third party. While an insurance policy will ordinarily pay “all sums” up to
its aggregate limit, the 1974 policy had no aggregate limit.


At trial, Kaiser presented evidence showing that under Truck's proposal, Kaiser could potentially
lose coverage and defense of claims. For example, approximately $4 million remained in aggregate
coverage under the 1980-1983 primary policies; if those policies were exhausted, Kaiser would
have to seek coverage under excess policies that did not provide a duty to defend. Thus, Truck's
proposal could obligate Kaiser to pay some portion of defense costs that it otherwise would not
be required to pay, and could erode the aggregate limits of both the primary and excess policies,
eventually leaving Kaiser without coverage for those years.


2. Statement of Decision


The trial court's statement of decision discerned two bases to deny Truck's allocation proposal.
First, because the other three primary insurers’ policies had been exhausted, Truck was the only
primary insurer still on risk. Thus, Truck's proposal, “if adopted, would allow it to circumvent
the ‘all sums’ requirement under its policy .... it would potentially reduce (or even eliminate)
coverage for those ‘aggregate year’ policies for future [asbestos claims].” Second, the trial court
found “Truck's proposed equitable allocation would also contravene the ICSOP ruling.... ICSOP
makes clear that the only available primary insurance for a continuing injury [asbestos claim] is
the 1974 Truck policy.” Truck's proposed allocation to its other policy years “would, at the very
least, compromise Kaiser's right to ‘pick a policy and use it up to the policy limits.’ [Citation.]”


Finally, after observing that California was an “all sums” jurisdiction, the trial court concluded
Truck's proposal would blur the distinction between “all sums” and “pro-rata” jurisdictions. (See
Viking Pump, Inc. v. Century Indem. Co. (Del. 2009) 2 A.3d 76 (Viking Pump)). The trial court
concluded, “There is not a basis under which Truck can equitably contribute benefits under the
1974 policy to its other policy years. There are also no cases cited by Truck permitting an ‘all
sums’ insurer to allocate to its own policies in this manner.”
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*19  For the reasons discussed below, we agree with the trial court that Truck's proposal is
impermissible, and we affirm the Phase II ruling.


II. DISCUSSION


A. Truck Cannot Apportion Indemnity Across Multiple Policies
Truck asserts that the “all sums” rule does not bar intra-insurer contribution. Kaiser, on the other
hand, argues that any such contribution claim would harm it by reducing or exhausting insurance
available under the aggregate-limit policies. Excess insurers LMI, Fireman's Fund and Allianz
Underwriters Insurance Company, who are parties to this phase of the litigation, argue that Truck
cannot obtain contribution from itself.


1. Standard of Review


Truck frames the issue here as one of contribution, an equitable principle reviewed for abuse
of discretion. The issue, however, is the legal question of whether, consistent with the insured's
Armstrong election, the insurer may apportion indemnity payments across other policies it issued
for other policy years. If we agree an insurer may do so, how such apportionment would be
calculated would be an equitable question. Whether the insurer may do so in the first place is a
legal question. (Thompson v. Asimos (2016) 6 Cal.App.5th 970, 985, 212 Cal.Rptr.3d 158.)


2. Truck's Proposal is Not Equitable Contribution


“Equitable contribution permits reimbursement to the insurer that paid on the loss for the excess it
paid over its proportionate share of the obligation, on the theory that the debt it paid was equally
and concurrently owed by the other insurers and should be shared by them pro-rata in proportion to
their respective coverage of the risk.” (Fireman's Fund Ins. Co. v. Maryland Casualty Co. (1998)
65 Cal.App.4th 1279, 1293, 77 Cal.Rptr.2d 296 (Fireman's Fund).) The purpose of the rule “is
to accomplish substantial justice by equalizing the common burden shared by coinsurers, and to
prevent one insurer from profiting at the expense of others. [Citations.]” (Id. at pp. 1293–1294,
77 Cal.Rptr.2d 296)


Equitable contribution is “predicated on the commonsense principle that where multiple insurers
or indemnitors share equal contractual liability for the primary indemnification of a loss or the
discharge of an obligation, the selection of which indemnitor is to bear the loss should not be left to
the often arbitrary choice of the loss claimant, and no indemnitor should have any incentive to avoid
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paying a just claim in the hope the claimant will obtain full payment from another coindemnitor.
[Citation.]” (Fireman's Fund, supra, 65 Cal.App.4th at p. 1295, 77 Cal.Rptr.2d 296.)


The fact that several insurance policies may cover the same risk does not give the insured the
right to recover more than once. (Fireman's Fund, supra 65 Cal.App.4th at p. 1295, 77 Cal.Rptr.2d
296.) “Rather, the insured's right of recovery is restricted to the actual amount of the loss. Hence,
where there are several policies of insurance on the same risk and the insured has recovered the
full amount of its loss from one or more, but not all, of the insurance carriers, the insured has no
further rights against the insurers who have not contributed to its recovery.” (Ibid.)


Armstrong addressed contribution rights amongst different insurers on the same risk. The court
observed that successive insurers had the obligation to “ ‘respond in full’ ” to the insured's claim,
but that obligation was subject to “ ‘equitable contribution from the issuers of other policies
triggered by the same claim.’ ” (Armstrong, supra, 45 Cal.App.4th at p. 51, 52 Cal.Rptr.2d 690.) In
discussing contribution, Armstrong considered how such contribution amongst insurers might be
calculated, but did not consider intra-insurer contribution. (Id. at pp. 51–52.) Armstrong therefore
does not support Truck's proposition that there can be contribution between policies issued by the
same insurer, nor does any other California case.


*20  Based on these authorities, we conclude Truck's proposal is not a theory of equitable
contribution. Truck's proposal could expose Kaiser to detrimental exhaustion of Truck's policies
having an aggregate limit, resulting in Kaiser losing coverage for what could have been covered
claims. Similarly, it could deplete or exhaust layers of excess insurance above the other Truck
policies. Truck does not seek contribution from another insurer on the same loss, but rather seeks
to shift responsibility for payment of future claims from itself to excess carriers or its insured.


Truck responds that its proposal would not necessarily erode Kaiser's coverage because some of
those policy years have no aggregate limit. Truck stresses that the proposal would allow it to
access more reinsurance or excess insurance. (See, e.g., St. Paul Fire and Marine Ins. Co. v. Ins.
Co. (N.D.Cal. Mar. 7, 2017, Case No. 15-CV-02744-LHK), 2016 WL 1191808 at *p.––––, 2017
U.S. Dist. LEXIS 32551 at p. 31.) Thus, Truck seeks to benefit itself while potentially injuring
its insured. The proposal therefore is inconsistent with the notion of fairness underlying equitable
contribution.


Truck's resort to the duty of good faith and fair dealing to salvage its proposal similarly fails.
Truck argues any apportionment of damages over its policies is governed by its duty of good
faith and fair dealing and is subject to judicial review. (See, e.g., U.S. Fidelity & Guar. Co. v.
American Re-Ins. Co. (2013) 20 N.Y.3d 407, 420, [985 N.E.2d 876], 962 N.Y.S.2d 566 (U.S.
Fidelity).) In U.S. Fidelity, the insurer allocated its losses on no-aggregate limit policies to its own
advantage and to the disadvantage of its reinsurer. (Id. at p. 486.) There, the court adopted a rule
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of “objective reasonableness” to determine good faith allocation, but on the facts before it, found
no unreasonableness. (Id. at pp. 420–421, 985 N.E.2d 876, 962 N.Y.S.2d 566.) Aside from the fact
that U.S. Fidelity involved reinsurance and has little application here to primary level cross-policy
allocation, we see no reason to compel Kaiser to engage in after-the fact litigation to enforce its
rights under the policy through the covenant of good faith and fair dealing.


Nonetheless, Truck contends ICSOP did not consider the intra-insurer allocation question because
it only considered the maximum amount of primary insurance available to pay any one claim, a
question controlled by the policy language and anti-stacking provisions. As a matter of equity,
however, Truck asserts that issue is distinct from how the amount, once paid, can be allocated
among policies. Consequently, Truck contends it is entitled to allocate losses it pays under one
triggered policy to all of its triggered policies.


Contrary to Truck's assertion, ICSOP does not further its argument and does not permit allocating
Kaiser's losses across non-1974 triggered policies. ICSOP concluded that based on the policies’
anti-stacking provisions, the 1974 policy was the only policy available to pay claims triggering that
policy. (ICSOP, supra, at p. 30, 52 Cal.Rptr.2d 690.) This holding alone dooms Truck's argument
for cross-policy allocation as it is law of the case. The doctrine “precludes a party from obtaining
appellate review of the same issue more than once in a single action.” (Katz v. Los Gatos-Saratoga
Joint Union High School Dist. (2004) 117 Cal.App.4th 47, 62, 11 Cal.Rptr.3d 546; Morohoshi v.
Pacific Home (2004) 34 Cal.4th 482, 491, 20 Cal.Rptr.3d 890, 100 P.3d 433.)


3. Truck's Proposal Violates the All Sums Rule of Armstrong


In contrast to California's rule of “all sums” is the “pro-rata” approach, which “ ‘assigns a dual
purpose to the phrase “during the policy period” in the CGL policy's definition of “occurrence.”
The phrase serves both as a trigger of coverage and as a limitation on the promised “all sums”
coverage....’ [Citation.]” (Continental Insurance, supra, 55 Cal.4th at p. 198, 145 Cal.Rptr.3d 1,
281 P.3d 1000.) As explained in Continental Insurance, “ ‘This approach emphasizes that part of
a long-tail injury will occur outside any particular policy period. Rather than requiring any one
policy to cover the entire long-tail loss, [pro-rata] allocation instead attempts to produce equity
across time.’ [Citation.]” (Ibid.) As the name implies, “[u]nder the most basic scheme of pro-rata
allocation, an equal share of the amount of damage is assigned to each year over which a long-
tail injury occurred. The amount owed under any one policy is calculated by dividing the number
of years an insurer was ‘on the risk’ by the total number of years that the progressive damage
took place. The resulting fraction is the portion of the liability owed by the particular insurer.” (Id.
at p. 199, 145 Cal.Rptr.3d 1, 281 P.3d 1000.) Although some states have concluded that pro-rata
coverage is more equitable, in California the language of CGL policies requires that the “all sums”
approach is used. (Ibid.)
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*21  As explained in Viking Pump, supra, 2 A.3d 76, “[t]he all sums approach resembles joint
and several liability in the sense that the insured may collect against any insurer whose policy is
triggered, up to the policy's relevant per occurrence total limits, in the same way that a plaintiff, if
exposed to asbestos by two different defendants in the same case, might collect his entire judgment
from one of the defendants and leave the paying defendant to seek contribution from the other
defendant in a later action....” (Id. at p. 111, fn.omitted.) Under the pro-rata approach, “a court must
somewhat arbitrarily divvy up the total liability of the insured among its insurers, treating them as
if they were divisible injuries.” (Id. at p. 112.) If a court “applied the so-called ‘time on the risk’
method for prorating liability, the court would divide up liability according to what percentage of
the injury the insurance policy covered.” (Ibid., fn. omitted.)


“For obvious reasons, the all sums approach tends to be favored by insured[s] and the pro-rata
approach by insurers. The all sums approach lets the insured pick a policy and use it up to the
policy limits, and leave questions of apportionment to be fought out later among the insurers
themselves. The pro-rata approach gives insurers material reductions in their exposure by shifting
from the insurer to the insured the risk of periods of exposure when the insured lacked coverage
or the insurer for that period went bankrupt, or during which another defendant was responsible
for exposure to the insured, even if the insured itself was held jointly and severally responsible for
the plaintiff's entire harm.” (Viking Pump, supra, 2 A.3d at pp. 112–113.)


Here, Truck seeks to import the concept of contribution among insurers into the “all sums”
structure of its own 19 policies, analogizing its policies to those issued by multiple insurers. We
find to do so would contravene the “all sums” language of the policies requiring Truck to pay
all sums due to Kaiser, and is inconsistent with Armstrong because it could reduce the amount
of insurance available to Kaiser and the asbestos claimants by exhausting policies with aggregate
limits.


Truck's proposal runs contrary to its contractual obligation to Kaiser to pay “all sums” for which
Kaiser is liable. For example, asbestos claims with dates of first exposure after 1980 would
trigger only Truck policies with aggregate limits. But those policies might be exhausted by Truck's
allocation proposal. As explained in Armstrong, “apportionment among multiple insurers must be
distinguished from apportionment between an insurer and its insured. When multiple policies are
triggered on a single claim, the insurer's liability is apportioned pursuant to the ‘other insurance’
clauses of the policies [citations] or under the equitable doctrine of contribution. [Citations.] That
apportionment [among insurers], however, has no bearing upon the insurer's obligation to the
policyholder [Citation.] .... [Citation.] The insurers’ contractual obligation to the policyholder is
to cover the full extent of the policyholder's liability (up to the policy limits).” (Armstrong, supra,
45 Cal.App.4th at pp. 105–106, 52 Cal.Rptr.2d 690.) In other words, the insurer must pay “all
sums” under the policy, rendering equitable contribution a matter between insurers, unrelated to
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the insurer's contractual indemnity obligation to its insured. (Aerojet, supra, 17 Cal.4th at p. 72, 70
Cal.Rptr.2d 118, 948 P.2d 909 [equitable contribution “has no place between insurer and insured”];
Dart Industries Inc. v. Commercial Union Ins. Co. (2002) 28 Cal.4th 1059, 1080, 124 Cal.Rptr.2d
142, 52 P.3d 79.)


Truck's proposal would be detrimental to Kaiser because it could exhaust policies available to
Kaiser for claims that do not trigger the 1974 policy. Truck could exhaust those non-1974 policies
that have aggregate limits with its proposal, leaving Kaiser with no indemnification for future
claims that trigger those policies but not the 1974 policy. As explained in Flintkote Co. v. General
Accident Assur. Co. (N.D.Cal. Aug. 6, 2008, No. C 04-01827 MHP) 2008 WL 3270922, 2008
U.S. Dist. LEXIS 108245 (Flintkote), upon which Truck relies, “where an insurer with unlimited
aggregate liability breaches, and the gap is filled by an insurer whose performance [erodes] a
liability policy with an aggregate limit, the insured suffers damage directly when the policy with
an aggregate limit is unavailable to respond to later claims. In other words, [the insured] is directly
harmed insofar as it can no longer rely on the policy with an aggregate limit to cover future claims
and is forced to pay the claim on its own.” (Id. at pp. 10–11.) 11


11 Generally, an unpublished California opinion may not be cited or relied upon. (Cal. Rules
of Court, rule 8.1115.) However, citation to unpublished opinions from other jurisdictions
for their persuasive value does not violate this rule. (See Farm Raised Salmon Cases
(2008) 42 Cal.4th 1077, 1096, fn. 18, 72 Cal.Rptr.3d 112, 175 P.3d 1170, emphasis omitted
[“Citing unpublished federal opinions does not violate our rules [Citation.]”].) Opinions
from other jurisdictions—some of which have different publication criteria than California
—can be cited without regard to their publication status and may be regarded as persuasive.
(Central Laborers’ Pension Fund v. McAfee, Inc. (2017) 17 Cal.App.5th 292, 319, fn. 9,
225 Cal.Rptr.3d 249.) In that regard, unpublished federal opinions are citable as persuasive,
although not precedential, authority. (Pacific Shore Funding v. Lozo (2006) 138 Cal.App.4th
1342, 1352, fn. 6, 42 Cal.Rptr.3d 283.)


*22  Truck posits that the only difference between all-sums and pro-rata jurisdictions is when
the allocation is made—after a claim is handled, even under an all-sums approach the loss may
be equitably distributed between all triggered policies because even Armstrong recognized the “
‘method of allocation only affects the timing of payments.’ ” (Armstrong, supra, 45 Cal.App.4th
at p. 53, fn. 17, 52 Cal.Rptr.2d 690.) We disagree. Truck's cited portion of Armstrong's allocation
discussion did not discuss intra-insurer allocation, but instead related to equitable contribution
among insurers on the same risk. (Id. at p. 53, 52 Cal.Rptr.2d 690.) On that basis, it is of no help
to Truck.


Thus, we reject Truck's attempt to escape the confines of the Armstrong rule by arguing it can
obtain contribution from itself via allocation of losses under the 1974 policy to other policy years.
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Armstrong observed that although the all-sums approach prevents an insurer from apportioning a
share of the loss to the insured, the insurers can apportion a loss among themselves as long as at
least one of them makes good on all sums owed to the insured. (Armstrong, supra, 45 Cal.App.4th
at p. 51, 52 Cal.Rptr.2d 690.) This rule does not mean Truck can obtain contribution from itself—
Truck's self-contribution theory does not equate to contribution among different insurers. (Ibid.;
see also, Flintkote, supra, 2008 WL 3270922 pp.––––, 2008 U.S.Dist. LEXIS 108245 pp. 17–21.)


PHASE III-A: (1) DUTY OF EXCESS CARRIERS TO DROP
DOWN AND (2) AMOUNT OF TRUCK'S PER OCCURRENCE


INDEMNITY OBLIGATION UNDER THE 1974 POLICY


The Phase III-A trial addressed two issues. The first issue was “[w]hether the first layer excess/
umbrella policies of [LMI, First State, and Westchester Fire Insurance] ha[d] a duty to ‘drop down’
and contribute a pro-rata share for their policy years to Truck.” 12  The trial court said no. We
agree. The second issue was whether Truck has a “contractual obligation to pay a [per occurrence]
limit of liability up to $500,000 or $495,000 under the terms of its 1974 primary policy.” The trial
judge ruled that Truck was obligated to pay up to $495,000 in indemnity payments, with Kaiser
contributing $5,000 as a deductible. We agree with that ruling as well.


12 Previously, in ICSOP, the court held that ICSOP's excess policy attached when a claim
exhausted the $500,000 per claim limit. (ICSOP, supra, at p. 56, 52 Cal.Rptr.2d 690.) Thus,
the ICSOP policy was not at issue in Phase III-A, part 1. (See, e.g., Trial Court's Statement
of Decision, Phase III-A, p. 38, fn. 21.)


Phase III-A, Part 1


I. EVIDENCE AT PHASE III-A, PART 1 TRIAL
Truck argued that because the other three primary insurers’ policies had been exhausted, pursuant
to the “other insurance” clause in its own policies, as well as the excess policies’ language
requiring them to “drop down,” the excess insurers 13  were required to defend and indemnify
Kaiser “immediately upon the exhaustion of the aggregate limits of liability of the primary policy
directly beneath” them.


13 Excess insurers LMI, Westchester and First State filed separate respondents’ briefs in Truck's
Phase III-A appeal. Joining in LMI's respondent's brief are excess insurers ICSOP, Granite
State Insurance Company, Continental Insurance Company, Fireman's Fund Insurance
Company, Allianz Underwriters Insurance Company, National Casualty Company, Sentry
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Insurance, Evanston Insurance Company, Transport Insurance Company, and TIG Insurance
Company. Joining in First State's respondent's brief are excess insurers Evanston Insurance
Company and TIG Insurance Company. Joining in Westchester's respondent's brief are
excess insurers Transport Insurance Company, Granite State Insurance Company, Evanston
Insurance Company and TIG Insurance Company.


A. Excess Policy Provisions
*23  The excess policies 14  contained the following relevant provisions:


14 Excess insurance policies have several forms. An excess policy may be written as (1) excess
to a particular policy or policies; (2) excess to coverage provided by a particular primary
insurer; (3) excess to any insurance coverage available to the insured; or (4) excess to
the applicable limits of scheduled policies. (Croskey et al., Cal. Practice Guide: Insurance
Litigation (The Rutter Group 2021) ¶ 8:181 (Rutter Guide).) Where the excess is excess to
identified policies, it is called “specific excess.” (Olympic Insurance. v. Employers Surplus
Lines Ins. Co. (1981) 126 Cal.App.3d 593, 598, 178 Cal.Rptr. 908 (Olympic Insurance).)


LMI: The LMI policies were in effect from 1947 to 1964, and stated that they would attach upon
exhaustion of “other insurances ... whether recoverable or not ...” The 1958 to 1961 policies
provided if other valid and collectible insurance with another insurer was available to the insured
covering a loss also covered by LMI, other than LMI's excess insurance, “the insurance afforded
by this certificate shall be in excess of and shall not contribute with such other insurance.” The
1961 to 1964 policies stated that the policies were excess of the limits of the underling insurance,
and specified that “[i]f other valid and collectible insurance with any other insurer is available to
the Assured covering a loss also covered by this policy, other than insurance that is in excess of
the insurance afforded by this policy, the insurance afforded by this policy shall be in excess of
and shall not contribute with other insurance.”


Westchester: The Westchester policy was in effect from May 1, 1984 to April 1, 1985. The
policy provided that “the company's liability shall be only for the ultimate net loss in excess of
the insured's retained limit defined as the greater of: [¶] the total of the applicable limits of the
underlying policies listed in Schedule A hereof, and the applicable limits of any other insurance
collectible by the insured .. .” (Emphasis added.) The policy also provided that in the event of
reduction or exhaustion of the underlying policies listed on Schedule A, the Westchester policy
“shall continue in force as underlying insurance.”


First State: First State's excess policy was issued for the 1983 to 1984 policy year. First State
promised to indemnify “an amount equal to the limits of liability indicated beside the underlying
insurance listed in the Schedule A of underlying insurance, plus the applicable limits of any other
underlying insurance collectible by the insured[.]” (Emphasis added.)
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B. Statement of Decision
The trial court found the excess insurers had no duty to “drop down” and equitably contribute
to Truck under the 1974 policy, rejecting Truck's argument there had been “vertical exhaustion”
of the other primary insurers’ policies. Instead, the trial court found that the default California
rule of “horizontal exhaustion” controlled, as set forth in Community Redevelopment Agency
v. Aetna Casualty & Surety Co. (1996) 50 Cal.App.4th 329, 57 Cal.Rptr.2d 755 (Community
Redevelopment). Under that rule, all primary insurance must exhaust before any excess policy
must indemnify the insured. (Id. at p. 339, 57 Cal.Rptr.2d 755.) Horizontal exhaustion is contrasted
with “vertical exhaustion,” where “coverage attaches under an excess policy when the limits of
a specifically scheduled underlying policy are exhausted and the language of the excess policy
provides that it shall be excess only to that specific underlying policy.” (Id. at pp. 339–340, 57
Cal.Rptr.2d 755, fn.omitted.)


*24  The trial court concluded that Community Redevelopment and ICSOP controlled, having
addressed identical excess policy language, and as a result the excess carriers had no duty to drop
down until there was horizontal exhaustion, namely, all primary policies on the risk exhausted.
The court explained that Community Redevelopment made it clear that in spite of a reference to
scheduled underlying insurance, where the excess policy contained the phrase “other insurance,”
the rule of horizontal exhaustion applied, and that Truck's interpretation would convert excess
insurers into primary insurers.


II. DISCUSSION
Truck argues that the 1974 no-aggregate limit primary policy can trigger the excess insurers to drop
down on a per occurrence basis, rather than when all primary insurance has been exhausted, thereby
converting the excess policies into policies that vertically exhaust by virtue of being “specific
excess.”


Truck reaches this result by selectively focusing on the “continue in force as underlying insurance”
language providing the excess policies attach upon exhaustion of specifically scheduled underlying
primary policies, thereby transforming the policies into “specific excess” policies that need
not horizontally exhaust. Truck asserts it therefore falls within the exception to the horizontal
exhaustion rule set forth in Community Redevelopment for policies “describing and limiting
the underlying insurance” as the policy language in both instances is basically equivalent. (See
Community Redevelopment, supra, 50 Cal.App.4th at p. 340, 57 Cal.Rptr.2d 755, emphasis
omitted.) In addition, Truck argues that the recent decision of Montrose III, supra, 9 Cal.5th 215
supports its position because Montrose III has essentially eliminated horizontal exhaustion where,
as here, a specific underlying primary insurance has exhausted. We disagree, finding Community
Redevelopment controls and as a result, all primary policies must exhaust.
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A. Standard of Review
“Normal rules of policy interpretation [ ] apply in determining coverage under excess
policies.” (Croskey et al., Cal. Practice Guide: Insurance Litigation (The Rutter Group 2020) ¶
8:180.) “While insurance contracts have special features, they are still contracts to which the
ordinary rules of contractual interpretation apply. [Citations.]” (Foster-Gardner, Inc. v. National
Union Fire Ins. Co. (1998) 18 Cal.4th 857, 868, 77 Cal.Rptr.2d 107, 959 P.2d 265.) While
the primary policy may be consulted in interpreting an excess policy, each policy is a separate
document and is interpreted separately. (Croskey et al., Cal. Practice Guide: Insurance Litigation,
supra, ¶ 8:180.5; Northrop Grumman Corp. v. Factory Mut. Ins. Co. (9th Cir. 2009) 563 F.3d 777,
785 [primary policy must be consulted in interpreting the excess policy, but court does not treat
the two documents as one contract].) Where, as here, there are no factual disputes and hence the
interpretation of the contracts does not depend upon extrinsic evidence, their interpretation is a
matter of law. (Oh v. Teachers Ins. and Annuity Assn. of America (2020) 53 Cal.App.5th 71, 84,
266 Cal.Rptr.3d 622.)


B. Excess and Primary Insurance
Primary insurance, or the first layer of insurance, provides immediate coverage upon the
occurrence of a loss. (St. Paul Mercury Ins. Co. v. Frontier Pacific Ins. Co. (2003) 111 Cal.App.4th
1234, 1252-1253, 4 Cal.Rptr.3d 416.) Excess insurance, or the second (or higher) layer of
insurance, provides coverage once primary insurance is exhausted. (Montrose III, supra, 9 Cal.5th
at p. 222.) “An excess insurer's obligation begins once a certain level of loss or liability is reached;
that level is generally referred to as the “ ‘attachment point’ ” of the excess policy. [Citation.]” (Id.
at p. 223.) As long as primary coverage exists, an excess insurer has no duty to contribute to
defense or indemnity. (Olympic Insurance, supra, 126 Cal.App.3d at p. 601, 178 Cal.Rptr. 908.)
No contractual obligations exist between primary and excess insurers; rather any rights and duties
flow from equitable principles. (Signal Cos. v. Harbor Ins. Co. (1980) 27 Cal.3d 359, 369, 165
Cal.Rptr. 799, 612 P.2d 889.)


C. Community Redevelopment and Horizontal Exhaustion
*25  Community Redevelopment applied the default “horizontal exhaustion” rule in holding that
an excess insurer had no duty to drop down and provide a defense to an insured before the
liability limits of all primary policies had been exhausted. (Community Redevelopment, supra, 50
Cal.App.4th at p. 341, 57 Cal.Rptr.2d 755.) There, the “unambiguous” excess policy language
conditioned coverage on the exhaustion of “ ‘any ... valid and collectible’ ” underlying insurance,
which language Community Redevelopment held must be read to include all available primary
insurance. (Id. at pp. 338–339.) Community Redevelopment reasoned that applying the horizontal
exhaustion rule to continuous loss cases remained consistent with Montrose I, which holds that
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long-tail losses are covered by all policies in effect during the periods of injury. (Montrose I, supra,
10 Cal.4th at p. 673, 42 Cal.Rptr.2d 324, 913 P.2d 878.) “Absent a provision in the excess policy
specifically describing and limiting the underlying insurance, a horizontal exhaustion rule should
be applied in continuous loss cases ... [A]ll of the primary policies in force during the period of
continuous loss will be deemed primary policies to each of the excess policies covering that same
period.... [Thus,] all of the primary policies must exhaust[.]” (Community Redevelopment, supra,
50 Cal.App.4th at p. 340, 57 Cal.Rptr.2d 755; see also Stonewall Ins. Co. v. City of Palos Verdes
Estates (1996) 46 Cal.App.4th 1810, 1853, 54 Cal.Rptr.2d 176 (Stonewall) [horizontal exhaustion
approach more consistent with Montrose's continuous trigger approach].) As Stonewall further
explained, “if ‘occurrences’ are continuously occurring throughout a period of time, all of the
primary policies in force during that period of time cover these occurrences, and all of them are
primary to each of the excess policies; and if the limits of liability of each of these primary policies
is adequate in the aggregate to cover the liability of the insured, there is no ‘excess’ loss for the
excess policies to cover.” (Stonewall, supra, 46 Cal.App.4th at p. 1853, 54 Cal.Rptr.2d 176.)


D. Montrose III and Vertical Exhaustion
Community Redevelopment considered an underlying layer of primary insurance. In contrast,
Montrose III considered multiple layers of excess insurance. (Montrose III, supra, 9 Cal.5th at p.
226.) Montrose III held that based on policy language equivalent to that analyzed in Community
Redevelopment, a vertical exhaustion rule applied. (Id. at pp. 226, 237.) Addressing the order in
which an insured may access excess policies from different policy periods to cover liability arising
from long-tail injuries, the insurers argued that the “other insurance” clauses in the excess policies
providing “that each policy shall be excess to other insurance available to the insured, whether
or not the other insurance is specifically listed in the policy's schedule of underlying insurance”
mandated horizontal exhaustion. (Id. at p. 230.) Thus, they reasoned, in the case of a long-tail
injury, “every policy with a lower attachment point from every policy period triggered by the
continuous injury” must exhaust before a higher-level excess policy must contribute. (Ibid.)


Rejecting the insurers’ arguments, Montrose III applied a rule of vertical exhaustion and
concluded “that in a case involving continuous injury, where all primary insurance has been
exhausted, the policy language at issue” permitted “the insured to access any excess policy for
indemnification during a triggered policy period once the directly underlying excess insurance has
been exhausted.” (Montrose III, supra, 9 Cal.5th at p. 237.) Montrose III relied on both the policy
language regarding “other insurance” as well as the practicalities and equities of multiple layers
of excess insurance and long-tail injuries. (Ibid.)


Examining the policy language, Montrose III first observed that the “other insurance clauses” did
not “speak clearly to the question before” it. (Montrose III, supra, 9 Cal.5th at p. 233.) Instead,
“other aspects of the insurance policies strongly suggest that the exhaustion requirements were
meant to apply to directly underlying insurance and not to insurance purchased for other policy
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periods.” (Ibid.) Montrose III found that “other insurance” clauses were traditionally used to
prevent multiple recoveries when more than one policy provided coverage for a particular loss,
and they “have not generally been understood as dictating a particular exhaustion rule for policy
holders seeking to access successive [layers of] excess insurance policies in cases of long-tail
injury.” (Id. at p. 231.) Rather, such clauses “have generally been used to address ‘[a]llocation
questions with respect to overlapping concurrent policies.’ [Citation.]” (Id. at p. 232, emphasis
in original.)


*26  Montrose III relied on the policies’ express statement of their attachment point, “generally by
referencing a specific dollar amount of underlying insurance in the same policy period that must
be exhausted.” (Montrose III, supra, 9 Cal.5th at p. 233.) Further, the excess policies included
or referenced schedules of underlying insurance, all covering the same policy period. (Id. at
p. 234.) Montrose III rejected the insurers’ interpretation and concluded that “[r]ather, in the
absence of any more persuasive indication that the parties intended otherwise, the policies are
most naturally read to mean that [the insured] may access its excess insurance whenever it has
exhausted the other directly underlying excess insurance policies that were purchased for the same
policy period.” (Ibid.)


Applying an additional rationale, Montrose III found myriad “practical obstacles to securing
indemnification” that precluded horizontal exhaustion, namely, the lack of standardization of
policy language that would require examination of myriad different periods of time, differing levels
of coverage, and distinct exclusions, terms, and conditions. (Montrose III, supra, 9 Cal.5th at p.
235.) “In sum, ‘[h]orizontal exhaustion would create as many layers of additional litigation as there
are layers of policies.’ [Citation.]” (Ibid.) “A rule of vertical exhaustion does not restrict the insured
from accessing excess coverage from other [excess] policy periods if the terms and conditions are
otherwise met; it merely relieves the insured of the obligation of establishing whether all of the
applicable terms and conditions at any given ‘layer’ of excess coverage are met before it accesses
the next ‘layer’ of coverage.” (Id. at pp. 235–236.)


Finally, Montrose III distinguished Community Redevelopment, supra, 50 Cal.App.4th 329, 57
Cal.Rptr.2d 755. (Montrose III, supra, 9 Cal.5th. at p. 237.) Montrose III noted that the procedural
posture of the case before it was different than Community Redevelopment: Montrose III involved
a dispute between an insured and its excess insurers, while Community Development, like the case
before us, involved a dispute between a primary insurer and an excess insurer. (Montrose III, supra,
9 Cal.5th. at p. 237.)


In spite of Montrose III’s directive with respect to primary insurance, a recent case applied
Montrose III to primary insurance. In SantaFe Braun, Inc. v. Insurance Co. of North America
(2020) 52 Cal.App.5th 19, 265 Cal.Rptr.3d 692 (SantaFe Braun), the appellate court extended
Montrose III and concluded that primary insurance need not be horizontally exhausted across all
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policy years before excess coverage in a particular policy year is triggered. (Id. at p. 29.) SantaFe
Braun reasoned that the first-level excess policies contained language comparable to that in
Montrose III, suggesting that the exhaustion requirements applied to directly underlying insurance
and not to insurance purchased for other policy periods. (Id. at p. 28.) Thus, any differences
between primary and excess insurance “provide[d] little justification for construing the policy
language interpreted in Montrose III differently simply because primary coverage purchased often
many years later for other policy periods remain[ed] outstanding.” (Ibid.)


SantaFe Braun found the difference in premiums paid similarly provided no justification for
distinguishing between multiple levels of excess insurance on the one hand and primary and
excess insurance on the other. (SantaFe Braun, supra, 52 Cal.App.5th at pp. 28–29.) “If horizontal
exhaustion of all primary insurance were required to trigger the coverage, the level of liability
at which the excess coverage would attach would be unascertainable.... The difference between
premiums paid for excess and for primary policies does not justify an interpretation that renders
the point of attachment so unpredictable and unascertainable when the policy is issued.” (Ibid.)
Finally, the differing defense obligations of primary and excess insurers did not compel horizontal
exhaustion because the rule that an excess insurer has no duty to defend absent policy language
to the contrary would apply whether horizontal or vertical exhaustion was applied. (Id. at p. 29.)
In conclusion, SantaFe Braun found Community Redevelopment’s horizontal exhaustion rule did
not apply because it relied on an interpretation of the policy language rejected by Montrose III.
(Id. at p. 30,.)


E. All Primary Insurance Must Exhaust
*27  We disagree with SantaFe Braun that there is no distinction between multiple layers of excess
insurance, as in Montrose III, and layers of primary and excess insurance. One of the rationales
of Montrose III—that it was too difficult to determine attachment points when multiple layers of
excess insurance were implicated—does not apply here, where there is only one underlying layer
of insurance, namely, primary insurance and it is easy to ascertain whether that insurance has been
exhausted.


Second, primary and excess insurance are qualitatively different. Primary policies attach as first-
dollar coverage and have an immediate obligation to respond; primary policies have the right
to control the defense without input from excess insurers; and primary policies generally do not
use defense costs to reduce limits. (See, e.g., Columbia Casualty. Co. v. Northwest Nat. Ins. Co.
(1991) 231 Cal.App.3d 457, 470–472, 282 Cal.Rptr. 389.) Significantly, the premiums charged for
primary insurance differ from excess insurance because the latter insurance may never be called
upon to indemnify the insured, whereas primary insurance is always implicated if a claim is filed.
(See, e.g., Padilla Construction Co., Inc. v. Transportation Ins. Co. (2007) 150 Cal.App.4th 984,
1003, 58 Cal.Rptr.3d 807.)
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We therefore apply Community Redevelopment to the language in the excess insurers’ policies,
and find horizontal exhaustion applies. Such policies all have language tracking the horizontal
exhaustion language examined in Community Redevelopment and in ICSOP. Both the Westchester
and First State policies expressly refer to “other insurance” or “other underlying insurance” that
must exhaust. The policies in LMI have different language that expresses the same concept:
“after making deductions for all recoveries, salvages, and other insurances[,]” “if other valid
and collectible insurance with another insurer was available to the insured covering a loss also
covered by LMI, other than LMI's excess insurance, the insurance afforded by this certificate shall
be in excess of and shall not contribute with such other insurance[,]” and that “[i]f other valid
and collectible insurance with any other insurer is available to the Assured covering a loss also
covered by this policy, other than insurance that is in excess of the insurance afforded by this
policy, the insurance afforded by this policy shall be in excess of and shall not contribute with
other insurance.”


In spite of the clear directive of the horizontal exhaustion rule, Truck argues the 1974 no-aggregate
limit primary policy can still trigger excess drop-down on a per occurrence basis, converting the
excess policies into policies that vertically exhaust by virtue of being “specific excess.” Truck
does so by selectively focusing on the “continue in force as underlying insurance” language that
applies upon exhaustion of specifically scheduled underlying primary policies. Truck takes this
language out of context and reads it in isolation from the rest of the policy, however. The “continue
in force” language is modified not only by the specified underlying policies, but also by the “other
insurance” that also must be exhausted. Indeed, the key language is the “other insurance” language
of the policies, which requires horizontal exhaustion.


F. No Contribution From Excess Insurers
To the extent Truck separately argues for contribution from the excess insurers, we are
unpersuaded.


Insurers can obtain contribution from other insurers on the same risk and sharing the same level of
liability (North American Capacity Ins. Co. v. Claremont Liability Ins. Co. (2009) 177 Cal.App.4th
272, 295, 99 Cal.Rptr.3d 225.) Absent a specific agreement to the contrary, there is no contribution
between primary and excess insurers. (Reliance Nat. Indemnity Co. v. General Star Indemnity Co.
(1999) 72 Cal.App.4th 1063, 1080, 85 Cal.Rptr.2d 627.)


*28  Here, Truck's argument necessarily assumes its own erroneous conclusion: that the excess
policies have already dropped down and thus contribution is appropriate between insurers because
they are now on the same level. The reality is that Truck, as a primary insurer, cannot obtain
contribution from an insurer on a different level.
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Phase III-A, Part 2


Truck and the excess insurers disputed the meaning and effect of the deductible provision in the
1974 policy. The trial court agreed with Truck that the deductible reduced the total $500,000 limit
available under the 1974 policy such that $495,000 was recoverable. The excess insurers argued
that the $5,000 deductible reduces covered damages, and did not reduce Truck's $500,000 per
occurrence limit because the policy language does not contain the “difference between” language
that is the hallmark of deductibles that reduce limits. LMI and ICSOP cross-appeal the trial court's
ruling on the deductible issue.


A. Factual Background
The 1974 policy has a per occurrence limit of $500,000. The policy states that “$5,000 shall be
deducted from the total amount to be paid for all damages which the Insured becomes legally
obligated to pay on account of each occurrence.”


At trial, Truck asserted this language meant its policy limit was effectively reduced to $495,000 for
each occurrence. Meanwhile the excess insurers asserted that the deductible would first be applied
to the claim, followed by Truck's full $500,000 limit, before the claim could be submitted to the
excess insurers. The excess insurers introduced extrinsic evidence regarding the parties’ course of
performance, citing two examples to establish that Truck acknowledged its obligations to pay the
full $500,000: In the first, the “Kiln Brick incident” of 1983, Truck treated Kaiser's deductible as
coming out of the “total amount to be paid for all damages[.]” The second example arose from the
current litigation, where Kaiser acknowledged that the $5,000 per occurrence deductible was to
be deducted not from the policy limit but from the total amount of each asbestos settlement.


The trial court framed the issue as “[w]hether Truck has a contractual obligation to pay a limit
of liability up to $500,000 or $495,000 under the terms of its 1974 primary policy[.]” Relying
on an analysis of comparable policy language in the Rutter Guide at ¶¶ 7:380 et seq., the court
considered whether the deductible language had the effect of making the insured responsible for
the first $5,000 of damages, or whether it had the effect of reducing policy coverage. The trial court
concluded the policy language stating “the ‘total amount to be paid for all damages which [the
Insured] becomes legally obligated to pay on account of each occurrence’ “meant the deductible
of the 1974 policy was of the type that reduced coverage. The trial court observed that “[t]o adopt
the Excess Carriers’ interpretation would, for all intents and purposes, eliminate the deductible
provision, because Truck's limit of liability would be increased to $505,000 (and not the $500,000
set forth in the Truck policy).”
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B. The $5,000 Deductible of the 1974 Policy Reduces Policy Limits


1. Standard of Review and Principles of Contract Interpretation


“The interpretation of a contract is a judicial function. [Citation.] .... Ordinarily, the objective
intent of the contracting parties is a legal question determined solely by reference to the contract's
terms. [Citations.]” (Wolf v. Walt Disney Pictures and Television (2008) 162 Cal.App.4th 1107,
1125–1126, 76 Cal.Rptr.3d 585.) While the court generally may not consider extrinsic evidence
to interpret a contract, such evidence is admissible to interpret an agreement when a material term
is ambiguous. (Id. at p. 1126, 76 Cal.Rptr.3d 585) The terms of a writing can “be explained or
supplemented by course of dealing or usage of trade or by course of performance.” (Code Civ.
Proc., § 1856, subd. (c).) “Indeed, where there is a fixed and established usage and custom of trade,
the parties are presumed to contract pursuant thereto. [Citations.] Thus, courts can rely on usage
and custom to imply a term where the contract itself is silent in that regard.” (Southern Pacific
Transportation Co. v. Santa Fe Pacific Pipelines, Inc. (1999) 74 Cal.App.4th 1232, 1240–1241,
88 Cal.Rptr.2d 777.) “An appellate court is not bound by a trial court's construction of a contract
where ... there is no conflict in the properly admitted extrinsic evidence .... [H]owever, where the
interpretation of the contract turns upon the credibility of conflicting extrinsic evidence which
was properly admitted at trial, an appellate court will uphold any reasonable construction of the
contract by the trial court. [Citation.]” (Morey v. Vannucci (1998) 64 Cal.App.4th 904, 913, 75
Cal.Rptr.2d 573.) Here, the parties admitted evidence of their custom and practice with respect
to the deductible, but the trial court ruled on the issue by solely addressing the policy language,
thereby implicitly finding the language to be unambiguous. We make the same finding.


2. The Deductible Language Has the Effect of Reducing Policy Limits


*29  “ ‘Liability insurance policies often contain a “deductible” or a “self-insured
retention” (SIR) requiring the insured to bear a portion of a loss otherwise covered by the
policy.’ [Citation.]” (Forecast Homes, Inc. v. Steadfast Ins. Co. (2010) 181 Cal.App.4th 1466,
1473-1474, 105 Cal.Rptr.3d 200; see also Deere & Co. v. Allstate Ins. Co. (2019) 32 Cal.App.5th
499, 505, 244 Cal.Rptr.3d 100 [discussing different effect of SIRs and deductibles on policy limits
in context of whether primary policy SIRs are incorporated into excess policies].) The amount of
the deductible is ordinarily set forth on the declarations page or in an endorsement to the policy.
(Croskey et al., Cal. Practice Guide: Insurance Litigation, supra, ¶ 7:379.)


In explaining the types of deductibles, the Rutter Guide gives two examples. The first is where
the deductible is “per occurrence,” under which the insured is responsible for the first deductible
portion of damages, but the policy limits remain the same. (Croskey et al., Cal. Practice Guide:
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Insurance Litigation, supra, ¶¶ 7.380, 7.380.1.) Such language is often styled, “[t]he $10,000
Deductible stated in the Declarations shall be applicable to each occurrence. [Citation.]” (Id. at ¶
7.380.1.) In practical effect, “[t]he insured is responsible for the first $10,000 of damages, but the
policy limits are not affected.... [T]he insurer is responsible for all damages exceeding $10,000 up
to the full policy limits, as well as for defense costs.” (Id. at ¶ 7:380.2.)


A second example involves a deductible that can effectively reduce coverage. Such a deductible
may be described as “The $10,000 Deductible stated in the Declarations shall be applicable to each
occurrence and the Company shall be liable only for the difference between such deductible amount
and the amount of insurance otherwise applicable to each claim.” (Croskey et al., Cal. Practice
Guide: Insurance Litigation, supra, ¶ 7380.5, emphasis added.) This language would result in the
first $10,000 of damages being paid by the insured. (Id at. ¶ 7380.6.) “The amount paid by [the
insured] reduces the amount of coverage otherwise available; i.e., the policy limits are reduced
by $10,000.” (Ibid.)


Here, the trial court did not err. We need not consider the extrinsic evidence of custom and
practice because the language of the policy is not ambiguous. Although the language does not
precisely track the Rutter Guide examples, those examples are instructive. The deductible language
here is more like the second Rutter Guide example because it relates to the difference between
the deductible and the policy limits. It therefore has the effect of reducing coverage because it
states “$5,000 shall be deducted from the total amount to be paid for all damages which the
Insured becomes legally obligated to pay on account of each occurrence.” (Emphasis added.)
This unambiguous language has the net effect of reducing the policy limits by the amount of the
deductible.


DISPOSITION


The portion of the final judgment relating to Phase I is reversed. Deductibles on claims where any
indemnity payment was made more than four years before the filing of Truck's second amended
complaint on August 23, 2007 are time-barred and may not be reopened. The matter is remanded
to the trial court for further proceedings consistent with our Phase I holding.


The judgment with respect to Phase II is affirmed. The judgment with respect to Phase III-A, Part
One and Phase III-A, Part Two, is also affirmed.


Kaiser shall recover its costs on appeal from Truck. All other parties shall bear their own costs.
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We concur:


WILLHITE, Acting P.J.


COLLINS, J.


All Citations


Not Reported in Cal.Rptr., 2022 WL 71771


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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32 Cal.App.4th 14, 38 Cal.Rptr.2d 78


WESTERN POLYMER TECHNOLOGY, INC., et al., Plaintiffs and Appellants,
v.


RELIANCE INSURANCE COMPANY et al., Defendants and Respondents.


No. A062964.
Court of Appeal, First District, Division 3, California.


Jan 20, 1995.


SUMMARY


A corporation and its president sued their liability insurer for bad faith in the handling of the
settlement of an action against the corporation. The liability insurer had acted under a reservation
of rights, and independent counsel who had been selected to defend the insured had objected to
the terms of the settlement, even though the settlement was within the policy limits. The trial
court denied the insured's motion for summary adjudication and granted the insurer's motion for
summary judgment. (Superior Court of Alameda County, No. H-157703-9, James R. Lambden,
Judge.)


The Court of Appeal affirmed. The court held that the insurer did not violate Civ. Code, § 2860,
subd. (f) (when conflict of interest exists between insured and insurer, both counsel provided by
insurer and independent counsel selected by insured must be allowed to participate in all aspects of
litigation), by negotiating the settlement despite the objections by the insured's counsel. Although
the statute assures that when an insured is represented by both insurer-appointed and independent
counsel, neither counsel will be precluded from having a voice in the proceedings, neither the
statute nor case law suggests that independent counsel's control of the insured's defense extends
to preventing the insurer from exercising its contractual right to settle a claim as the insurer deems
expedient. Moreover, although independent counsel did not negotiate the amount to be paid to
the plaintiff in the underlying action, he did participate in the settlement process both by assuring
that the final agreement preserved the insured's right to proceed with a cross-complaint, and by
informing the insurer of his assessment of the strengths and weaknesses of the case. The court also
held that the insurer was not liable for bad faith in settling the action within the policy limits, since
the interest that the insured asserted was impaired-injury to its business reputation-is not protected
by the implied covenant of good faith and fair dealing. A liability insurance policy's purpose is
to provide the *15  insured with a defense and indemnification for third party claims within the
scope of the coverage purchased, and not to insure the entire range of the insured's well-being.
Further, the insurer was not liable to the president of the insured for bad faith in settling the action,
since, even though he was an “insured” under the policy as an executive officer and shareholder
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of the insured, he was not a party to the action and a claimant under the policy. (Opinion by Chin,
P. J., with White, J., *  and Merrill, J., concurring.)


* Retired Presiding Justice of the Court of Appeal, First District, sitting under assignment by
the Chairperson of the Judicial Council.


HEADNOTES


Classified to California Digest of Official Reports


(1)
Insurance Contracts and Coverage § 107.4--Extent of Liability of Insurer--Liability and
Indemnity Insurance--Defense Under Reservation of Rights; Provision of Independent Counsel--
As Preventing Insurer From Exercising Contractual Right to Settle Claim.
A liability insurer did not violate Civ. Code, § 2860, subd. (f) (when conflict of interest exists
between insured and insurer, both counsel provided by insurer and independent counsel selected by
insured must be allowed to participate in all aspects of litigation), by negotiating the settlement of
a claim against its insured despite objections by the insured's counsel to the terms of the settlement.
Although the statute assures that when an insured is represented by both insurer-appointed and
independent counsel, neither counsel will be precluded from having a voice in the proceedings,
neither the statute nor case law suggests that independent counsel's control of the insured's defense
extends to preventing the insurer from exercising its contractual right to settle a claim as the insurer
deems expedient. Moreover, although independent counsel did not negotiate the amount to be paid
to the plaintiff in the underlying action, he did participate in the settlement process both by assuring
that the final agreement preserved the insured's right to proceed with a cross-complaint, and by
informing the insurer of his assessment of the strengths and weaknesses of the case.


[See 6 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 1139.]


(2a, 2b, 2c)
Insurance Contracts and Coverage § 110--Extent of Liability of Insurer--Adjustment of Loss and
Liability--Duty of Insurer to Act in Good Faith--Acceptance of Settlement Within Policy Limits
*16  as Violation of Duty--Impairment of Insured's Business Reputation.
A liability insurer was not liable for bad faith in settling an action against its insured within
the policy limits, since the interest that the insured asserted was impaired-injury to its business
reputation-is not protected by the implied covenant of good faith and fair dealing. A liability
insurance policy's purpose is to provide the insured with a defense and indemnification for third
party claims within the scope of the coverage purchased, and not to insure the entire range of
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the insured's well-being. The policy language informed the insured that the insurer could settle
“as it deem[ed] expedient” any claim or suit, even if the suit's allegations were “groundless, false
or fraudulent.” No reasonable reading of this language would have created an expectation that
the insurer had to forgo settlement in favor of vindicating the insured's reputation. Nor did the
settlement injure the insured's ability to pursue its cross-complaint against the plaintiff in the
underlying action, since the settlement document specified that the insured denied any liability
and that the payment to the plaintiff was not to be construed as an admission in any context.


[Liability of insurer to insured for settling third-party claim within policy limits resulting in
detriment to insured, note, 18 A.L.R.5th 474.]


(3)
Insurance Contracts and Coverage § 109--Extent of Liability of Insurer--Adjustment of Loss and
Liability--Duty of Insurer to Act in Good Faith--Extent of Duty as Dependent on Terms of Policy.
The scope of the implied covenant of good faith and fair dealing between a liability insurer
and its insured depends on the contractual purposes. The parties to the insurance contract must
refrain from doing anything that will injure the right of another party to receive the benefits of
the agreement. The terms and conditions of the policy define the duties and performance to which
the insured is entitled.


(4)
Insurance Contracts and Coverage § 110--Extent of Liability of Insurer--Adjustment of Loss
and Liability--Duty of Insurer to Act in Good Faith--Right of Insurer to Control Settlement
Negotiations--Limitations Under “Deems Expedient” Clause.
Generally, a liability insurer is entitled to control settlement negotiations without interference from
the insured. As a result, an insurer normally cannot be liable to the insured if the insurer does no
more than settle a claim or suit within the policy's limits. There are limits, though, to the latitude
afforded an insurer in effecting a settlement pursuant to a clause that permits the insurer to settle
a claim as it “deems expedient.” *17  An insurer may not protect its own interests first and, as
a result, damage interests of the insured that the policy was supposed to protect, thus denying
the insured the benefits and frustrating the purposes of the liability insurance. When resolution
of a claim may adversely affect the policyholder in the enjoyment of the policy's benefits and
purposes, the insurer becomes obligated, by the implied covenant of good faith, to pursue defense
and settlement with due, good faith regard to the insured's interests. Just as an insurer cannot
unreasonably refuse to settle within policy limits and thus gamble with its insured's money to
further its own interests, so too an insurer should not further its own interests by settling a claim
within policy limits through the use of the insured's money without consent by the insured.
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[See 6 Witkin, Summary of Cal. Law (9th ed. 1988) Torts, § 1143 et seq.]


(5)
Insurance Contracts and Coverage § 107.4--Extent of Liability of Insurer--Liability and Indemnity
Insurance--Duty to Defend Insured--As Extending to Insured Who Is Not Party to Action.
A liability insurer was not liable to an insured corporation's president for bad faith in settling an
action against the insured, since, even though he was an “insured” under the policy as an executive
officer and shareholder of the insured, he was not a party to the action and a claimant under the
policy. Under the terms of the policy, the insurer had the right and duty to defend any suit against
the insured, but there was no suit against the president, and the insurer did not owe a duty to defend
him in a suit to which he was not a party. Whether he satisfied the policy's definition of an “insured”
was irrelevant as an abstract question. Unless he was sued, the policy imposed no obligations on
the insurer in his favor as an individual. The mere possibility that the plaintiff in the underlying
action might have amended its complaint to add the president as a defendant did not change the
nature of the insurer's duties under the policy. Under the terms of the policy, the insurer had no
duty to defend someone who was not a defendant.


COUNSEL
Lieberman & Bennett and Bruce A. Lieberman for Plaintiffs and Appellants.
Crosby, Heafey, Roach & May, Stephen A. McFeely, James C. Martin and Benjamin G. Shatz for
Defendants and Respondents. *18


CHIN, P. J.


Western Polymer Technology, Inc. (Western), and its president and principal shareholder, William
D. Wright, appeal following summary judgment of their insurance bad faith action against Reliance
Insurance Company and United Pacific Insurance Company (collectively Reliance). 1  Western
contends that Reliance acted in bad faith by unreasonably settling a suit by third parties in a
manner contrary to Western's interests, although the policy gave Reliance the right to “make
such investigation and settlement of any claim or suit as it deems expedient ....” Western and
Wright alleged that the $425,000 settlement, which was less than Western's policy's limits, injured
their reputations and damaged Western's ability to recover on its cross-complaint against the third
parties.


1 Western was insured under a general liability policy issued by United Pacific Insurance
Company, a subsidiary of Reliance Insurance Company.


We find that Reliance did not breach the implied covenant of good faith and fair dealing when it
settled the suit against Western despite Western's protests. Under the circumstances of this case



https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=113678&cite=6WITSUMChXs1143&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=NA&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 





Western Polymer Technology, Inc. v. Reliance Ins. Co., 32 Cal.App.4th 14 (1995)
38 Cal.Rptr.2d 78


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 5


and the terms of the insurance policy, Reliance's actions impaired neither the policy's benefits and
purposes nor Western's interests under the policy. We affirm the judgment.


Facts
Western was a manufacturer and supplier of machinery used to make blown polymer film products
such as sandwich bags and garbage bags. In November 1987, Western was insured under a general
liability insurance policy issued by Reliance's subsidiary. The policy's coverage limits for bodily
injury and property damage were $500,000 for each occurrence and for an annual aggregate. The
policy expressly provided that Reliance “shall have the right and duty to defend any suit against
the insured ... even if any of the allegations of the suit are groundless, false or fraudulent, and may
make such investigation and settlement of any claim or suit as it deems expedient ....” 2


2 An “insured” under the policy included Western and, while acting in the scope of their duties,
Western's executive officers, directors, and stockholders.


Western was sued in November 1987 by TRM Manufacturing, Inc. (TRM), and its president, Ted
R. Moore (the TRM action). The TRM action sought $3.5 million in damages for breach of a sales
contract and for negligence, alleging that Western had not timely delivered blown polymer film
manufacturing equipment and had delivered defective equipment. The suit also sought cancellation
of a $30,000 promissory note and personal *19  guarantee signed by Moore and TRM when the
equipment was delivered. TRM's suit did not name Wright as a defendant.


Western tendered the defense of the TRM action to Reliance. Western's attorney, Stephen M.
Bickford of the firm of Epstein & Englert, asked Reliance to assign Western's defense to him.
Pending Reliance's decision on accepting the defense and appointing counsel, Bickford answered
TRM's suit and cross-complained against TRM and Moore for misrepresentation and for the
promissory note balance. In April 1988, Reliance appointed Bickford to defend Western under a
reservation of rights by Reliance to deny coverage. 3


3 Reliance's formal, written reservation of rights was not sent to Bickford or Western until
January 1991.


During late 1990 and early 1991, Reliance's claims personnel spoke with Western's counsel and
reviewed discovery and other information provided by Bickford regarding potential liability,
damages, and settlement of the TRM action. By early 1991, neither TRM nor Western had
completed an analysis of liability and damages or their trial preparation. On January 14, 1991,
TRM's attorney served Western's counsel with an offer to compromise, pursuant to Code of Civil
Procedure section 998, for payment of Western's $500,000 policy limits to TRM.
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On February 22, 1991, Reliance's local assistant claims manager, Joseph Valich, and Reliance's
regional examiner, Rick Willson, met with Western's counsel and reviewed the TRM action's
status. After the meeting, Reliance concluded that the TRM action involved some probable liability
for Western, which TRM's counsel claimed was at least $1 million and which Western's counsel
preliminarily estimated as a share of an amount less than $300,000.


On February 26, 1991, Willson wrote to Western's attorney, Bickford, to inform him that Reliance
had decided to negotiate a settlement with TRM's counsel, either directly or through Western's
attorneys. The same day, Valich sent Willson his breakdown of TRM's damages and a request to
settle the TRM action for $464,616.44. When Willson received Valich's request, he submitted to
Reliance's home office a request for authority to settle the case for the $500,000 policy limits.
Reliance's home office instructed Willson to resolve the case as soon as possible.


Beginning in mid-April 1991, Valich negotiated directly with TRM's attorney. Valich initially
offered $282,490.12 to settle the TRM action and soon raised the offer to $350,000. During
April and May 1991, Western's *20  counsel sent to Reliance a series of updated damage and
liability evaluation reports that continued to reduce the attorneys' estimates of TRM's damages.
By May 20, Western's attorneys estimated that, assuming Western's liability, TRM's damages were
approximately $40,000 to $60,000. Meanwhile, on May 16, Valich and TRM's attorney had agreed
to settle TRM's claims against Western for $425,000. 4


4 Initially, the settlement terms negotiated between Reliance and TRM called not only for the
dismissal of TRM's complaint, but also for dismissal of Western's cross-complaint. However,
after Western's counsel learned of the settlement terms on May 20, Western refused to agree
to dismissal of its cross-complaint. The written agreement and release ultimately signed by
TRM left Western's cross-complaint intact and dismissed only TRM's complaint.


Western learned of the settlement on May 20, when TRM's counsel sent a draft settlement
agreement to Western's attorney. Three days later, on May 23, Valich wrote to Bickford to
inform him of the settlement. Bickford wrote a series of letters to Reliance urging reconsideration
of the settlement, which he thought was excessive. TRM and Moore executed a complete
release of Western on June 10, 1991, and on June 13, Valich personally delivered a $425,000
settlement check to TRM's counsel. Around this time, Western asked another attorney, Bruce A.
Lieberman, to demand that Reliance not consummate the settlement before Lieberman reviewed
it. Lieberman contacted Reliance and said the settlement could hurt Western's and Wright's
reputations. Lieberman was told that it was too late to stop payment on the already delivered check.


Western incurred approximately $2,500 in attorney fees in the attempt to stop the settlement.
However, Western was not required to contribute any money to the settlement of the claims against
it in the TRM action. At the time of the settlement, Reliance was spending $30,000 to $40,000 per
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month on Western's defense. Reliance incurred defense costs in excess of $500,000 on Western's
behalf in the TRM action.


Three months after the settlement, Western and Wright sued Reliance for bad faith in the handling
of the TRM action. After conducting discovery, the parties brought cross-motions for summary
judgment and summary adjudication of issues. The trial court denied Western's motion for
summary adjudication and granted Reliance's motion for summary judgment. The court found,
as a matter of law, that there was no evidence that Reliance breached any duty imposed by the
implied covenant of good faith and fair dealing. The court also noted that Wright had not been
a party to the TRM action and therefore was not a claimant under Reliance's policy. The trial
court entered judgment for Reliance and, after the denial of a motion for reconsideration based
on Security Officers Service, Inc. v. State Compensation Ins. Fund (1993) 17 Cal.App.4th 887 [21
Cal.Rptr.2d 653] (Security Officers Service), this timely appeal followed. *21


Discussion
Western's appeal turns upon two issues. Western contends that after Reliance reserved a right to
deny coverage and approved Western's attorney as defense counsel for the TRM action, Reliance
could not exclude Western's counsel from the settlement process without violating Civil Code
section 2860. Western also argues that because Reliance resolved the TRM action without regard
to Western's interests, Reliance's conduct was the type of bad faith proscribed by a trio of cases:
Security Officers Service, supra, 17 Cal.App.4th 887; Barney v. Aetna Casualty & Surety Co.
(1986) 185 Cal.App.3d 966 [230 Cal.Rptr. 215] (Barney); and Rothtrock v. Ohio Farmers Ins. Co.
(1965) 233 Cal.App.2d 616 [43 Cal.Rptr. 716] (Rothtrock).


Wright's appeal rests upon a novel extension of the principle that an insurer must defend its insured
when a suit potentially seeks damages within the policy's coverage. (See, e.g., Gray v. Zurich
Insurance Co. (1966) 65 Cal.2d 263, 275-277 [54 Cal.Rptr. 104, 419 P.2d 168].) Wright argues
that Reliance should have considered his interests as an insured, even though he was not sued by
TRM, because TRM could have amended its action to make him a defendant.


Reliance responds that the implied covenant of good faith and fair dealing should not be used
to grant rights inconsistent with the terms of the insurance contract. Reliance also argues that
Western's three case authorities are distinguishable and do not support the broad rule urged by
Western, which Reliance maintains is unworkable. With respect to Wright's appeal, Reliance notes
that because Wright was not sued by TRM, he needed neither defense nor indemnity, the benefits
provided by the policy. As a result, Reliance concludes that Wright cannot sue for an alleged bad
faith failure to provide those benefits.


Civil Code Section 2860
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Civil Code section 2860 is the Legislature's codification of the decision in San Diego Federal
Credit Union v. Cumis Ins. Society, Inc. (1984) 162 Cal.App.3d 358, 375 [208 Cal.Rptr. 494, 50
A.L.R.4th 913]. (Golden Eagle Ins. Co. v. Foremost Ins. Co. (1993) 20 Cal.App.4th 1372, 1394 [25
Cal.Rptr.2d 242].) Under that section, an insurer must provide independent counsel to represent
the insured when there is a conflict of interest between the insured and the insurer. (Civ. Code, §
2860, subd. (a).) Such a conflict of interest may arise when the insurer reserves its rights on an
issue and the outcome of the coverage issue can be controlled by the way the insured's counsel
defends the case. (See *22  Golden Eagle Ins. Co., supra, 20 Cal.App.4th at p. 1395; Civ. Code, §
2860, subd. (b).) In the present case, Reliance had issued a reservation of rights to deny coverage
and paid for Western's defense by independent counsel.


Subdivision (f) of Civil Code section 2860 reads, in its entirety: “(f) Where the insured selects
independent counsel pursuant to the provisions of this section, both the counsel provided by the
insurer and independent counsel selected by the insured shall be allowed to participate in all aspects
of the litigation. Counsel shall cooperate fully in the exchange of information that is consistent with
each counsel's ethical and legal obligation to the insured. Nothing in this section shall relieve the
insured of his or her duty to cooperate with the insurer under the terms of the insurance contract.”


(1) Western contends that Reliance excluded Western's independent counsel from the settlement
negotiations with TRM. This, Western insists, constituted bad faith as a matter of law because
Reliance intentionally breached a statutory duty owed to Western under Civil Code section 2860,
subdivision (f). Reliance contends that the statute should not be extended beyond its terms so as
to give the insured control over the insurer's contractual right to settle a claim.


We find that under the facts of this case, Reliance did not violate Civil Code section 2860,
subdivision (f). First, we note that the statute says only that “both the counsel provided by the
insurer and independent counsel selected by the insured shall be allowed to participate in all
aspects of the litigation.” (Civ. Code, § 2860, subd. (f), italics added.) The language that the
Legislature employed does not accommodate the result Western desires. Instead, the provision
appears to assure that when an insured is represented by both insurer-appointed and independent
counsel, neither counsel will be precluded from having a voice in the proceedings. Moreover,
neither the statute nor case law suggests that independent counsel's control of the insured's defense
extends to preventing the insurer from exercising its contractual right to settle a claim as the insurer
deems expedient. If the Legislature intended the section to have such an effect, i.e., to abridge the
insurer's contractual right to settle, it would have used appropriate language.


Second, although Western's counsel did not negotiate the amount to be paid to TRM, he did
participate in the settlement process by assuring that the final agreement preserved Western's
right to proceed with its cross-complaint. Indeed, Western's counsel redrafted the final settlement
document to *23  that end. 5  Prior to the settlement, Western's counsel informed Reliance of
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his assessment of the strengths and weaknesses of TRM's claims, his estimates of Western's
liability exposure, and his evaluation of the prospects for settlement. Western's counsel also made
known Western's objections to the settlement and its perceived generosity. To say that under the
circumstances Reliance was obliged to accede to Western's counsel's advice as well, or face liability
for bad faith, would give “participate,” as used in the statute, a sense of coercive capability that
the word simply does not bear. Consequently, we find that Reliance did not violate Civil Code
section 2860, subdivision (f).


5 In this regard, we note the following allegations of Western's verified first amended
complaint: “In or about May, 1991, Reliance notified the Epstein Firm of its settlement
communications with counsel for TRM. Thereafter, the Epstein Firm participated in and
assisted Reliance with Reliance's efforts to settle the TRM action.” A complaint's factual
allegations constitute judicial admissions that may be relied on to establish an undisputed fact
for summary judgment. (Foxborough v. Van Atta (1994) 26 Cal.App.4th 217, 222, fn. 3 [31
Cal.Rptr.2d 525] review den. Oct. 20, 1994.) Although we do not rely on this admission for
our decision, we are reassured to find that Western once agreed that its counsel participated
in the settlement process.


Bad Faith Settlement
(2a) Western's argument that Reliance is liable for bad faith in settling the TRM action begins
with the unusual assertion, for an insured, that the insurer had no duty to settle because there was
no likelihood that Western would be exposed to a judgment that exceeded its policy's limits. The
argument is based upon the rules used to determine an insurer's liability for bad faith when it
unreasonably refused a settlement offer within its policy's limits. (See, e.g., Commercial Union
Assurance Companies v. Safeway Stores, Inc. (1980) 26 Cal.3d 912, 916-917 [164 Cal.Rptr. 709,
610 P.2d 1038]; Comunale v. Traders & General Ins. Co. (1958) 50 Cal.2d 654, 659-661 [328
P.2d 198, 68 A.L.R.2d 883]; Walbrook Ins. Co. v. Liberty Mutual Ins. Co. (1992) 5 Cal.App.4th
1445, 1453-1454 [7 Cal.Rptr.2d 513].) Western then proceeds to argue that application of these
rules shows that Reliance acted in bad faith because it unreasonably accepted a settlement offer
within its policy limits.


We cannot accept Western's indiscriminate transfer of rules that address one problem—insurers
which wrongfully expose their insureds to excess liability by unreasonably refusing settlements—
to a context completely foreign to the rules' origins. Such exercises produce unworkable standards.
Instead, we use fundamental principles that govern claimed breaches of the implied covenant of
good faith and fair dealing. *24


(3) The scope of the implied covenant of good faith and fair dealing depends on the contractual
purposes. (Foley v. Interactive Data Corp. (1988) 47 Cal.3d 654, 684 [254 Cal.Rptr. 211, 765 P.2d
373]; Egan v. Mutual of Omaha Ins. Co. (1979) 24 Cal.3d 809, 818 [169 Cal.Rptr. 691, 620 P.2d
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141].) The parties to the insurance contract must refrain from doing anything that will injure the
right of another party to receive the benefits of the agreement. (Egan, supra, 24 Cal.3d at p. 818;
Security Officers Service, supra, 17 Cal.App.4th at pp. 895-896.) The terms and conditions of the
policy define the duties and performance to which the insured is entitled. (See Camelot by the Bay
Condominium Owners' Assn. v. Scottsdale Ins. Co. (1994) 27 Cal.App.4th 33, 52 [32 Cal.Rptr.2d
354].)


(2b) Here, Western's policy gave Reliance the right to “make such investigation and settlement of
any claim or suit as it deems expedient ....” This type of clause is not unusual in liability insurance
policies. (44 Am.Jur.2d (rev.) Insurance, § 1393, pp. 326-327.) ( 4) In general, the insurer is entitled
to control settlement negotiations without interference from the insured. (See Commercial Union
Assurance Companies v. Safeway Stores, Inc., supra, 26 Cal.3d at p. 919; Ivy v. Pacific Automobile
Ins. Co. (1958) 156 Cal.App.2d 652, 660 [320 P.2d 140]; Brown v. Guarantee Ins. Co. (1957)
155 Cal.App.2d 679, 684-685 [319 P.2d 69, 66 A.L.R.2d 1202].) As a result, an insurer normally
cannot be liable to the insured if the insurer does no more than settle a claim or suit within the
policy's limits. (See Annot., Liability of Insurer to Insured for Settling Third-Party Claim Within
Policy Limits Resulting in Detriment to Insured (1994) 18 A.L.R.5th 474.)


There are limits, though, to the latitude afforded insurers in effecting settlements pursuant to
“deems expedient” clauses and those of similar import. Ivy v. Pacific Automobile Ins. Co., supra,
156 Cal.App.2d 652, provides an example of an insurer's exceeding those limits. The appellate
court found the insurer had violated the duty to act in good faith by stipulating, without the
insured's knowledge or consent, to a judgment that exceeded the policy limits. (Id., at pp. 660-663.)
Although the insurer obtained a covenant not to execute against the insured on the stipulated
judgment, the insured was not fully protected, because the covenant did not bind assignees of the
judgment, and the judgment impaired the insured's credit. (Id., at pp. 662-663.) The circumstances
of the Ivy case present an instance where the insurer protected its own interests first and, as a result,
damaged interests of the insured that the policy was supposed to protect, thus denying him the
benefits and frustrating the purposes of his liability insurance.


Similarly, two California decisions relied on by Western established circumstances under which
an insurer could be liable for bad faith when *25  settling a claim against the insured within policy
limits. In Rothtrock, supra, 233 Cal.App.2d 616, the insurer settled a property damage claim arising
out of an automobile collision, but did so by means that barred an insured's claim for personal
injuries from that collision. (Id., at pp. 618-620.) The appellate court concluded that the insurer
could be liable to the insured because the insurer knew about the personal injury claim and had
no legal right to compromise the insured's claim. (Id., at p. 623.) The court based its decision on
the rule that although an attorney has the power to bind the client, the attorney cannot, without
the client's knowledge or consent, compromise the client's claim for reasons foreign to the client's
best interests or substantial rights. (Ibid.)



https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1980149153&pubNum=661&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=24CALIF3D818&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_818&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_818 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=17CALAPP4TH895&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_895&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_895 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=27CALAPP4TH33&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_52&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_52 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0004041&cite=27CALAPP4TH33&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_4041_52&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_4041_52 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994158236&pubNum=3484&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994158236&pubNum=3484&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=26CALIF3D919&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_919&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_919 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=233&cite=26CALIF3D919&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_233_919&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_233_919 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=156CAAPP2D652&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_660&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_660 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=156CAAPP2D652&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_660&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_660 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958118589&pubNum=661&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=155CAAPP2D679&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_684&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_684 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=155CAAPP2D679&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_684&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_684 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1958118363&pubNum=661&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994257685&pubNum=0004087&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1994257685&pubNum=0004087&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=156CAAPP2D652&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=156CAAPP2D652&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=156CAAPP2D660&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_660&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_660 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=156CAAPP2D662&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_662&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_662 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=225&cite=233CAAPP2D616&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default) 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=233CAAPP2D618&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_618&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_618 

https://www.westlaw.com/Link/Document/FullText?findType=Y&pubNum=0000225&cite=233CAAPP2D623&originatingDoc=I1ef3904dfaba11d9bf60c1d57ebc853e&refType=RP&fi=co_pp_sp_225_623&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Default)#co_pp_sp_225_623 





Western Polymer Technology, Inc. v. Reliance Ins. Co., 32 Cal.App.4th 14 (1995)
38 Cal.Rptr.2d 78


 © 2022 Thomson Reuters. No claim to original U.S. Government Works. 11


Rothtrock's circumstances were later echoed in Barney, supra, 185 Cal.App.3d 966. The insurer
settled an automobile accident complaint against the insured in a manner that foreclosed the
insured's own claim for personal injuries. (Id., at pp. 974-975.) The insured alleged that the insurer
knew the settlement would bar the insured's personal injuries claim, yet effected the settlement
without the insured's knowledge or consent. 6  (Id., at pp. 974-975.)


6 Because Barney was an appeal from a judgment on the pleadings, the appellate court
accepted as true the facts alleged by the insured's complaint. (Barney, supra, 185 Cal.App.3d
at pp. 973-974.)


The appellate court noted the rule that a duty of good faith and fair dealing follows upon a
contractual provision that gives one party a discretionary power to affect the rights of another
party. (Barney, supra, 185 Cal.App.3d at p. 974.) From this rule the court derived its statement
that the insurer had a duty not to use its discretionary claim settlement power in a way that it knew
would injure the insured's rights. (Id., at p. 978.) The insurer argued that protecting the insured's
claims against others was not a policy right subject to the implied covenant of good faith and fair
dealing. The court responded that “[t]he insured can hardly be said to have received any benefit
from the policy of insurance if that benefit is totally voided by a countervailing detriment imposed
upon him by the insurer without his consent.” (Id., at p. 977.)


More recently, Security Officers Service, supra, 17 Cal.App.4th 887, found that a workers'
compensation insurer had a duty to use good faith in investigating, defending, setting claims
reserves, and settling claims, when those activities directly influenced the insured's premiums and
potential dividends under the policy. (Id., at pp. 890, 898.) Under the policies in that case, the
insured's premiums and dividend rights depended, in part, on the insured's loss experience rating,
which could be modified because of the *26  number of claims outstanding at year-end and the
reserves the insurer established for those outstanding claims. (Id., at p. 891.) The insured alleged
that the insurer unjustifiably allowed claims to remain unresolved and unreasonably inflated
the claims' reserves, which increased the insured's premiums to unwarranted levels. (Id., at pp.
895-896.) 7


7 The Security Officers Service court noted, “ 'in general, an insurance company is given
broad discretion in adjusting claims as long [as] the settlement does not exceed policy limits.
[Citation.] However, the general rule is irrelevant here, where the policy limits are not a
set figure. When an insurance policy contains a retrospective premium feature, an insurer's
failure to act reasonably when adjusting claims automatically subjects the insured to greater
financial obligations in the form of increased premium rates.' [Citation.]” (Security Officers
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Service, supra, 17 Cal.App.4th at p. 897, quoting National Sur. Corp. v. Fast Motor Serv.
(1991) 213 Ill.App.3d 500 [157 Ill.Dec. 619, 572 N.E.2d 1083, 1087].)


The insurer argued that a duty to adjust claims in good faith conflicted with its policy right to
control the defense and settlement of claims without interference, and that the covenant of good
faith should not be construed to take away the policy's express terms. (Security Officers Service,
supra, 17 Cal.App.4th at p. 895.) The court rejected that argument by stating the established
limitation on insurers' settlement discretion: “[W]hen resolution of a claim may adversely affect the
policyholder in the enjoyment of the policy's benefits and purposes, the insurer becomes obligated,
by the implied covenant, to pursue defense and settlement with due, good faith regard to the
insured's interests.” (Id., at pp. 895-896.)


Each of these cases can be seen as facets of the same principle. An insurer cannot unreasonably
refuse to settle within policy limits and thus gamble with its insured's money to further its own
interests. (See Crisci v. Security Ins. Co. (1967) 66 Cal.2d 425, 431 [58 Cal.Rptr. 13, 426 P.2d 173].)
Similarly, an insurer should not further its own interests by settling a claim within policy limits
through the use of the insured's money without some form of consent by the insured. This, in effect,
is what happened in Rothtrock and Barney, where the insurers' settlements eliminated the insureds'
chances for compensation for their personal injuries, and in Security Officers Service, where the
insurer's claims adjustment practices allegedly resulted in an increase in premium revenue from
the insured. In each of these cases, the implied covenant of good faith and fair dealing protects
the insured's enjoyment of the policy's benefits and purposes and avoids impairing the insured's
interests under the policy.


(2c) The interests that Western asserts Reliance impaired by settling the TRM action are not
protected by the implied covenant of good faith and fair *27  dealing. 8  Western contends that
the settlement injured its business reputation. However, a liability insurance policy's purpose is to
provide the insured with a defense and indemnification for third party claims within the scope of
the coverage purchased, and not to insure the entire range of the insured's well-being. (See Camelot
by the Bay Condominium Owners' Assn. v. Scottsdale Ins. Co., supra, 27 Cal.App.4th at p. 52.)
At least where the policy does not require the insured's consent to a settlement, there appears to
be no precedent for holding an insurer liable for injury to an insured's reputation as a result of the
settlement of a third party claim. (See Annot., supra, 18 A.L.R.5th at pp. 492-503.) This is not
surprising, because the policy language informs the insured that the insurer may settle “as it deems
expedient” any claim or suit, even if the suit's allegations are “groundless, false or fraudulent ....”
No reasonable reading of this language would create an expectation that the insurer has to forgo
settlement in favor of vindicating the insured's reputation.


8 Western included among the damaged interests the alleged erosion of its policy limits and
the effect on its future insurability. However, there was no evidence that there ever was any
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other claim to which those limits would apply or that Western's insurability was affected.
Accordingly, we do not address what obligations an insurer might owe an insured under such
circumstances.


Western also contends that the settlement injured its ability to pursue its cross-complaint against
TRM. However, the record is clear that Western retained its right to proceed with its cross-
complaint after the settlement. The settlement document specified that Western denied any liability
and that the payment to TRM was not to be construed as an admission in any context. Western
offered no evidence in the trial court to show that the settlement had any effect on the prosecution
of the cross-complaint. 9


9 Western suggests that Reliance's payment should be presumed to have informed TRM's
counsel that Reliance believed the cross-complaint had no merit. We find no basis in the
record for such a presumption. Western also asks that we take judicial notice “that the very
fact of the settlement operated to create a war chest for TRM's further defense of the cross-
complaint ....” We decline to do so.


Western's slender claims of impaired interests differ in kind and character from the actionable
injuries recognized in Rothtrock, Barney and Security Officers Services. We decline to extend
the rule in those decisions to include Western's claims, because that would place insurers in
an untenable position. Insurers already must face bad faith liability for unreasonably refusing a
settlement offer within their policy limits. (See Crisci v. Security Ins. Co., supra, 66 Cal.2d at
pp. 430-431.) Under Western's extension of potential *28  bad faith liability to include Reliance's
settlement with TRM, liability insurers always would be faced with a dilemma as to settlements.
The insurers' only safe course would be to have their insureds' written consent to settlements. The
result of adopting Western's argument would be a judicial fiat excising insurers' contractual right
to control settlements, a result we cannot accept.


Wright's Appeal
In addition to finding that Reliance breached no duty under the implied covenant, the trial court
granted summary judgment on Wright's claim against Reliance because Wright was not a party
to the TRM action and a claimant under the policy. (5) Wright claims error because he was an
“insured” under the policy as an executive officer and shareholder of Western.


Wright proceeds from the premise that he was an insured under the policy to argue that Reliance
was obliged to consider his interests in settling the TRM action. Wright bases this conclusion on an
extension of the familiar rule that an insurer has a duty to defend an insured when a suit potentially
seeks damages within the policy's coverage. (See, e.g., Gray v. Zurich Insurance Co., supra, 65
Cal.2d at pp. 275-277.) Wright contends that TRM could have amended its action to name him as
a defendant or sought to enforce any judgment against him as Western's alter ego. Thus, Wright
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suggests that an insured who is only a potential defendant is owed the same panoply of defense
duties as an insured who is actually sued.


The flaw in Wright's argument is found in the promise that the insurer made to the insured: “the
company shall have the right and duty to defend any suit against the insured ....” There was no
suit against Wright. Therefore, Reliance did not owe a duty to defend Wright in a suit to which
he was not a party. Whether Wright satisfied the policy's definition of an “insured” is irrelevant as
an abstract question. Unless Wright was sued, the policy imposed no obligations on Reliance in
Wright's favor as an individual. The mere possibility that TRM might have amended its complaint
to add Wright as a defendant does not change the nature of Reliance's duties under the policy.
Under the terms of Reliance's policy, the insurer has no duty to defend someone who is not a
defendant. *29


Disposition
The judgment is affirmed.


White, J., *  and Merrill, J., concurred.
* Retired Presiding Justice of the Court of Appeal, First District, sitting under assignment by


the Chairperson of the Judicial Council.


A petition for a rehearing was denied February 10, 1995, and appellants' petition for review by the
Supreme Court was denied April 13, 1995. *30


End of Document © 2022 Thomson Reuters. No claim to original U.S. Government Works.
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Editor's Note: Additions are indicated by Text and deletions by Text .
Supreme Court of Utah.


WORKERS COMPENSATION FUND, Plaintiff and Appellee,
v.


UTAH BUSINESS INSURANCE COMPANY, Defendant and Appellant.


No. 20110744.
|


Jan. 25, 2013.


Synopsis
Background: Workers' Compensation Fund (WCF) brought action against private workers'
compensation insurer, asserting that private insurer was solely or jointly liable for benefits paid
by WCF in connection with catastrophic injury that occurred while both WCF policy and private
insurance policy were in effect. The Third District Court, Salt Lake, Paul G. Maughan, J., granted
partial summary judgment to WCF holding private insurer jointly liable on injured worker's claim,
denying private insurer's countermotion for summary judgment, and denying private insurer's
motion for additional discovery. Private insurer appealed.


Holdings: The Supreme Court, Durham, J., held that:


[1] targeted tender doctrine, under which an insurer would be liable on a claim only if
the policyholder tendered the claim to the insurer, was incompatible with Utah's workers'
compensation scheme and therefore could not be adopted by the Supreme Court in workers'
compensation context;


[2] private insurer was liable to WCF, under equitable contribution doctrine, for half of the
reasonable past and future benefits paid by WCF on injured worker's claim, regardless of
employer's failure to tender a claim to private insurer; and


[3] district court did not abuse its discretion in denying private insurer's motion for additional
discovery.


Affirmed and remanded.
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Procedural Posture(s): On Appeal; Motion for Summary Judgment.


West Headnotes (13)


[1] Appeal and Error Deference given to lower court in general
Appeal and Error Review for correctness or error
The Supreme Court reviews summary judgments for correctness, giving no deference to
the district court's decision. Rules Civ.Proc., Rule 56.


[2] Appeal and Error Discovery
Supreme Court reviews for an abuse of discretion a denial of a motion for additional
discovery in a summary-judgment proceeding. Rules Civ.Proc., Rule 56(f).


[3] Appeal and Error Discovery
The Supreme Court will not reverse the district court's decision to grant or deny a motion
for additional discovery in a summary-judgment proceeding unless the decision exceeds
the limits of reasonability. Rules Civ.Proc., Rule 56(f).


[4] Workers' Compensation Rights as Between Employers, Insurers, and Employees
Targeted tender doctrine, under which an insurer would be liable on a claim only if the
policyholder tendered the claim to the insurer, was inconsistent with Utah's workers'
compensation scheme and therefore could not be adopted by the Supreme Court in
workers' compensation context; under that state's statutory scheme, an insurer became
liable on a claim as soon as an employee informed employer of an accident, regardless of
whether employer formally “tendered” a claim to insurer. West's U.C.A. § 31A–22–1006.


1 Cases that cite this headnote


[5] Workers' Compensation Cancellation of policy
Workers' compensation insurers cannot retroactively cancel coverage. West's U.C.A. §§
31A–22–1002(1), 34A–2–205(1)(c).


1 Cases that cite this headnote
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[6] Insurance Contribution Among Insurers
“Equitable contribution doctrine” permits an insurer that has paid a claim to seek
contribution directly from other insurers who are liable for the same loss.


2 Cases that cite this headnote


[7] Insurance Contribution Among Insurers
Doctrine of equitable contribution governs disputes in Utah between co-insurers who are
liable for a common obligation.


2 Cases that cite this headnote


[8] Workers' Compensation Contribution
Private workers' compensation insurer was liable to Workers' Compensation Fund (WCF),
under equitable contribution doctrine, for half of the reasonable past and future benefits
paid by WCF on injured employee's claim, regardless of employer's failure to tender a
claim to private insurer, where industrial injury occurred while both WCF policy and
private insurance policy were in effect. West's U.C.A. § 31A–22–1002(1).


1 Cases that cite this headnote


[9] Workers' Compensation Contribution
Where multiple workers' compensation insurance carriers insure the same insured and
cover the same risk, each insurer has independent standing to assert a cause of action
against its coinsurers for equitable contribution when it has undertaken the defense or
indemnification of the common insured.


[10] Appeal and Error Discovery
The “limits of reasonability” standard for reviewing a district court's ruling on a motion
for additional discovery in a summary-judgment proceeding is based on the specific
circumstances of each case; there is not a “bright line” test for determining whether the
district court abused its discretion. Rules Civ.Proc., Rule 56(f).


[11] Judgment Hearing and determination
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Some of the relevant factors in determining whether grant of a motion for additional
discovery in a summary-judgment proceeding is warranted include, but are not limited to:
(1) an examination of the affidavit of party requesting additional discovery to determine
whether the discovery sought will uncover disputed material facts that will prevent grant
of summary judgment or if that party is simply on a “fishing expedition,” (2) whether party
opposing summary judgment has had adequate time to conduct discovery and has been
conscientious in pursuing such discovery, and (3) diligence of party moving for summary
judgment in responding to discovery requests of party opposing summary judgment. Rules
Civ.Proc., Rule 56(f).


[12] Judgment Hearing and determination
District court did not abuse its discretion in denying private workers' compensation
insurer's request for additional discovery with regard to summary judgment motion filed
by Workers' Compensation Fund (WCF) in WCF's action to hold private insurer jointly
liable for benefits paid by WCF for industrial injury that occurred while both WCF policy
and private insurance policy were in effect; insurer did not give reasons for being unable
in the previous three months to obtain information regarding alleged “mutual mistake”
because it and employer in arranging for coverage that overlapped with WCF policy, and
any mistake in that regard was not material to bargain between insurer and employer. Rules
Civ.Proc., Rule 56(f).


[13] Workers' Compensation Reformation of policy
Private workers' compensation insurer was not adversely affected by alleged “mutual
mistake” between it and employer in contracting for coverage that overlapped coverage
provided by Workers' Compensation Fund (WCF), and therefore insurer did not have a
claim for reformation of that contract based on mutual mistake in action by WCF to hold
insurer jointly or solely liable for benefits in connection with industrial injury that occurred
while both insurance policies were in effect; double coverage actually benefited insurer
by allowing it to collect full premiums from employer while sharing liability with WCF.


2 Cases that cite this headnote


Attorneys and Law Firms


*736  James R. Black, Matthew J. Black, Salt Lake City, for appellee.
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Michael E. Dyer, Scott R. Taylor, Salt Lake City, for appellant.


Justice DURHAM, opinion of the Court:


INTRODUCTION


¶ 1 Utah Business Insurance Company (UBIC) appeals the district court's order granting partial
summary judgment to Workers Compensation Fund (WCF). UBIC also appeals the denial of two
motions. We affirm and remand to the district court for resolution of the remaining issues.


BACKGROUND


¶ 2 This case arises from an industrial accident that occurred while an employer, Pioneer Roofing
Company (Pioneer), was insured under two separate workers compensation insurance policies:
one with WCF (the WCF Policy) and one with UBIC (the UBIC Policy). Pioneer's coverage
with WCF began on April 1, 2007, and ended on April 1, 2008. During this coverage period,
Pioneer decided to change insurers and obtained replacement workers compensation coverage
with UBIC. The UBIC Policy stated over thirty times that its effective date was February 22,
2008, approximately five weeks before the WCF Policy terminated. Both policies were in effect
on March 21, 2008, when Pioneer employee Russell Antone suffered a catastrophic workplace
injury. WCF was promptly notified of Mr. Antone's injury and has paid all of his medical expenses
and weekly compensation benefits.


¶ 3 Each policy contains the following “Other Insurance” clause:


We will not pay more than our share of benefits and costs covered by this
insurance and other insurance or self insurance. Subject to any limits of liability
that may apply, all shares will be equal until the loss is paid. If any insurance
is exhausted, the shares of all remaining insurance will be equal until the loss
is paid.


Nearly two years after the accident, WCF became aware of the overlapping coverage *737
and notified UBIC that it was seeking reimbursement for UBIC's “proportionate share of the
costs incurred to date and the future ongoing costs associated with Mr. Antone's March 21, 2008
industrial injury.” After further correspondence between the two insurers, WCF served UBIC with
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a summons and complaint in which it claimed that UBIC was either solely or jointly liable for Mr.
Antone's insurance benefits.


¶ 4 After UBIC received the complaint, Pioneer president John Stout informed UBIC that his intent
was to have WCF, and not UBIC, cover Mr. Antone's claim. Mr. Stout asked UBIC to change the
UBIC Policy's effective date from February 22, 2008, to March 31, 2008. UBIC president Ron
Nielsen subsequently sent an internal email instructing his staff to amend the UBIC Policy as Mr.
Stout requested and to refund Pioneer's February and March premiums.


¶ 5 WCF filed a partial summary judgment motion asking the court to hold UBIC jointly liable
on Mr. Antone's claim, based on the “Other Insurance” clauses in the policies. UBIC filed a
countermotion for summary judgment, arguing that the court should apply the so-called targeted
tender doctrine, a minority rule under which an insurer does not become liable for a loss unless the
policyholder tenders a claim to it. Under the targeted tender doctrine, UBIC would not be liable on
Mr. Antone's claim because Mr. Stout never tendered the claim to UBIC. In the alternative, UBIC
moved under rule 56(f) for additional discovery in order to support its theory that Pioneer and
UBIC were mutually mistaken concerning the policy coverage dates. When these motions were
filed, discovery had been ongoing for approximately three months.


¶ 6 The district court granted WCF's motion for partial summary judgment and denied UBIC's
countermotion for summary judgment and its motion for additional discovery. UBIC timely
appealed. We have jurisdiction pursuant to Utah Code section 78A–3–102(3)(j).


STANDARD OF REVIEW


[1]  [2]  [3]  ¶ 7 “We review summary judgments for correctness, giving no deference to the
[district] court's decision.” Bahr v. Imus, 2011 UT 19, ¶ 16, 250 P.3d 56. “We review the denial
of a rule 56(f) motion for an abuse of discretion. We will not reverse the district court's decision
to grant or deny a rule 56(f) motion for discovery unless it exceeds the limits of reasonability.”
Overstock.com, Inc. v. SmartBargains, Inc., 2008 UT 55, ¶ 20, 192 P.3d 858 (citation omitted)
(internal quotation marks omitted).


ANALYSIS


¶ 8 We first examine the targeted tender doctrine and determine that it is incompatible with Utah's
statutory workers compensation scheme. We therefore determine that UBIC is jointly liable with
WCF on Mr. Antone's claim and that WCF is entitled to equitable contribution from UBIC. Finally,
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we hold that the district court did not abuse its discretion in denying UBIC's motion for additional
discovery.


I. THE TARGETED TENDER DOCTRINE IS INCOMPATIBLE
WITH UTAH WORKERS COMPENSATION LAW


¶ 9 The targeted tender doctrine is a minority rule that has been adopted in a few states but has
never been applied in the context of workers compensation. Under the targeted tender doctrine, an
insurer becomes liable on a claim only if the policyholder tenders the claim to the insurer. Thus,
the rule permits a policyholder to choose which insurer, if any, covers its loss.


¶ 10 For example, Illinois and Washington have adopted the targeted tender doctrine, though
neither state has applied it to workers compensation insurance. John Burns Constr. Co. v. Ind. Ins.
Co., 189 Ill.2d 570, 244 Ill.Dec. 912, 727 N.E.2d 211, 215, 217 (2000)(holding that the insured
“had the right to choose which insurer would be required to defend and indemnify it” and refusing
to give effect to the “other insurance” clauses in the insurance contracts); Mut. of Enumclaw Ins.
Co. v. USF Ins. Co., 164 Wash.2d 411, 191 P.3d 866, 874 (2008)(concluding that because an
insured “chose not to tender to” one insurer, that insurer “had no legal obligation to *738  defend or
indemnify” the insured). The federal district court for the District of Montana has also interpreted
Montana law as recognizing the targeted tender doctrine. Cas. Indem. Exch. Ins. Co. v. Liberty
Nat'l Fire Ins. Co., 902 F.Supp. 1235, 1239 (D.Mont.1995)(“[W]here the insured has failed to
tender the defense of an action to its insurer, the latter is excused from its duty to perform under
its policy or to contribute to a settlement procured by a coinsurer.”)


¶ 11 A California appeals court, on the other hand, has explicitly rejected the targeted tender
doctrine as “inconsistent with California law,” holding that “the right to equitable contribution
exists independently of the rights of the insured.” Am. States Ins. Co. v. Nat'l Fire Ins. Co., 202
Cal.App.4th 692, 135 Cal.Rptr.3d 177, 187 n. 8 (2011), review denied (internal quotation marks
omitted). The court held that “where multiple insurers ... share equal contractual liability for
the primary indemnification of a loss or the discharge of an obligation, the selection of which
indemnitor is to bear the loss should not be left to the often arbitrary choice of the loss claimant.”
Id. (alteration in original)(internal quotation marks omitted).


[4]  ¶ 12 Without addressing the question in terms of general insurance law, we conclude
that the targeted tender doctrine is inconsistent with Utah workers compensation law. Workers
compensation in Utah is a matter of “clear and substantial public policy” and is “of overarching
importance to the public.” Touchard v. La–Z–Boy Inc., 2006 UT 71, ¶¶ 13, 17, 148 P.3d 945
(internal quotation marks omitted). In fact, workers compensation law “furthers a ‘public interest
[that] is so strong” that aspects of it are placed “beyond the reach of contract.” Id. ¶ 16
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(alteration in original) (internal quotation marks omitted). For example, an employee's waiver of
the right to workers compensation is invalid, as is an employee's agreement to pay any portion
of the workers compensation insurance premium. UTAH CODE § 34A–2–108(1)–(2). The Utah
Labor Commission's Division of Industrial Accidents (Division) administers the state's workers
compensation program, and maintains a database of workers compensation coverage status, which
insurers must update within thirty days of commencement of coverage and within ten days of
cancellation. See Id. § 34A–2–205.


¶ 13 Our workers compensation law creates rights on the part of employees and corresponding
duties on the part of employers and insurers. “ ‘[A]n employee ... who is injured ... by accident
arising out of and in the course of the employee's employment’ is entitled to compensation.”
Touchard, 2006 UT 71, ¶ 8, 148 P.3d 945 (second and third alterations in original)(quoting UTAH
CODE § 34A–2–401(1)). This right to compensation is absolute, and if an employer has failed to
provide insurance, the injured employee can recover from the Uninsured Employers' Fund. Id. ¶
15 (citing UTAH CODE § 34A–2–208(1)). Additionally, the statute allows injured employees to
bring claims against insurers in their own names. UTAH CODE § 31A–22–1004.


¶ 14 Employers have a corresponding statutory duty to “secure the payment of workers'
compensation benefits for [their] employees by ... insuring, and keeping insured, the payment of
this compensation with the Workers' Compensation Fund,” with an authorized private insurer, or
through an approved form of self-insurance. Id. § 34A–2–201. The Act “imposes criminal penalties
on employers who fail to comply.” Touchard, 2006 UT 71, ¶ 12, 148 P.3d 945 (citing UTAH CODE
§ 34A–2–209).


[5]  ¶ 15 Insurers have a statutory duty to honor all claims brought within their coverage period,
which continues “until the policy is canceled.” UTAH CODE § 31A–22–1002(1). Cancellation
may be by “agreement between the Division ..., the insurer, and the employer; or [by] ... notice by
the insurer to the employer ... and ... the Division.” Id. Insurers may not cancel coverage without
the consent of or notice to the Division and the employer. “Failure to notify the division ... results
in the continued liability of the carrier until the date that notice of cancellation is received by the
division.” Id. § 34A–2–205(1)(c). Thus, insurers cannot retroactively cancel coverage, as UBIC
attempted to do at Mr. Stout's request by changing the policy coverage dates. See supra ¶ 4.


*739  ¶ 16 Under this statutory scheme, an insurer becomes liable on a claim as soon as an
employee informs an employer of an accident. Utah Code section 31A–22–1006 provides that


[e]very workers' compensation policy or contract shall contain a provision
that, as between the employee and the insurer, notice to or knowledge of the
occurrence of the injury on the part of the employer is considered to be notice or
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knowledge to the insurer. This provision shall also state that the insurer is bound
by and subject to the orders, findings, decisions, and awards rendered against
the employer for the payment of compensation on account of compensable
accidental injuries or occupational disease disability.


(Emphasis added.) Thus, an insurer is liable for accidents occurring during the coverage period
whether or not an employer formally “tenders” a claim to the insurer. The insurer's liability attaches
when the employer is informed of the injury.


¶ 17 The workers compensation statutes have one central purpose: to ensure that employees are
covered in the event of an accident. To this end, the statutes create a highly regulated workers
compensation scheme with bright-line rules: (1) insurers of record are liable until coverage is
cancelled by agreement with or notice to the employer and the Division and (2) insurers are liable
for injuries reported to employers regardless of whether employers formally tender claims to the
insurers.


¶ 18 The targeted tender doctrine is premised on the right of the insured to choose whether and
to whom to tender a claim. See John Burns, 244 Ill.Dec. 912, 727 N.E.2d at 215 (holding that the
insured “had the right to choose which insurer would be required to defend and indemnify it”);
Mut. of Enumclaw, 191 P.3d at 874 (concluding that because an insured “chose not to tender to” one
insurer, that insurer “had no legal obligation to defend or indemnify” the insured). No such right
exists under the Utah workers compensation regime. All insurers on record with the Division are
automatically liable for claims reported to employers. The statutory scheme therefore precludes
us from adopting the targeted tender doctrine in the context of workers compensation. 1


1 UBIC advances several policy justifications for the targeted tender doctrine (that it allows
policyholders to avoid premium increases, to preserve policy limits for other claims, to
safeguard their relationship with their current insurer, and to avoid insurers with whom they
have had a bad experience), none of which have relevance or application in the workers
compensation context.


II. UBIC IS JOINTLY LIABLE WITH WCF ON MR. ANTONE'S CLAIM


[6]  [7]  ¶ 19 “The doctrine of ‘equitable contribution’ permits an insurer [that] has paid a
claim[ ] to seek contribution directly from other insurers who are liable for the same loss.” Cas.
Indem. Exch. Ins. Co. v. Liberty Nat'l Fire Ins. Co., 902 F.Supp. 1235, 1237 (D.Mont.1995). The
doctrine of equitable contribution governs disputes in Utah between co-insurers who are liable for
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a common obligation. Sharon Steel Corp. v. Aetna Cas. & Sur. Co., 931 P.2d 127, 137–38 (Utah
1997).


¶ 20 We noted in Sharon Steel that equitable contribution is buttressed by two policy
considerations. First, it prevents the “inequitable result” of forcing one insurer to bear more
than its share of losses. Id. at 138. Second, equitable contribution furthers this court's “policy
of encouraging [insurers to make] prompt payments to the insured, leaving disputes concerning
coverage to be determined later.” Id. Insurance companies who know they can sue co-insurers for
contribution will be more likely to pay claims promptly, as WCF did here.


[8]  ¶ 21 UBIC contends that equitable contribution should not be available to WCF because WCF
and UBIC are not “liable for the same loss.” UBIC argues that it is not liable on Mr. Antone's
claim because Pioneer did not tender the claim to UBIC. However, as discussed above, supra ¶
18, we reject the targeted tender doctrine in the context of workers compensation. The liability of
a workers compensation insurer is triggered when an employee reports an accident to a covered
employer. Therefore, UBIC and WCF are indeed “liable for the same loss.”


*740  [9]  ¶ 22 We conclude, as did the Arkansas Supreme Court in another case involving
dual workers compensation coverage, that “[t]he only equitable and fair way to apportion the
loss is to divide it equally.” City of Waldo v. Poetker, 275 Ark. 216, 628 S.W.2d 329, 333
(1982). “Where multiple [workers compensation] insurance carriers insure the same insured and
cover the same risk, each insurer has independent standing to assert a cause of action against its
coinsurers for equitable contribution when it has undertaken the defense or indemnification of the
common insured.” Am. States Ins. Co. v. Nat'l Fire Ins. Co. of Hartford, 202 Cal.App.4th 692, 135
Cal.Rptr.3d 177, 183 (2011)(internal quotation marks omitted). WCF's claim against UBIC for
equitable contribution is independent of the actions of Pioneer. UBIC is liable to WCF for half of
the reasonable past and future benefits paid on Mr. Antone's claim. We therefore affirm the district
court's grant of partial summary judgment for WCF and its denial of summary judgment for UBIC.


III. THE DISTRICT COURT DID NOT ABUSE ITS DISCRETION
IN DENYING UBIC'S MOTION FOR ADDITIONAL DISCOVERY


[10]  [11]  ¶ 23 As an alternative to its motion for summary judgment, UBIC moved for additional
discovery under rule 56(f) of the Utah Rules of Civil Procedure. Rule 56(f) provides as follows:


Should it appear from the affidavits of a party opposing the motion [for summary
judgment] that the party cannot for reasons stated present by affidavit facts
essential to justify the party's opposition, the court may refuse the application
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for judgment or may order a continuance to permit affidavits to be obtained or
depositions to be taken or discovery to be had or may make such other order
as is just.


Although we have encouraged district courts to “liberally grant rule 56(f) motions,” Crossland Sav.
v. Hatch, 877 P.2d 1241, 1243 (Utah 1994), we will not reverse a district court's ruling on a rule
56(f) motion unless it “exceeds the limits of reasonability,” Overstock.com, Inc. v. SmartBargains,
Inc., 2008 UT 55, ¶ 20, 192 P.3d 858 (internal quotation marks omitted).


The “limits of reasonability” standard is based on the specific circumstances
of each case—there is not a “bright line” test for determining whether the
district court abused its discretion. Some of the relevant factors in determining
whether a rule 56(f) motion is warranted include, but are not limited to: (1)
an examination of the party's rule 56(f) affidavit to determine whether the
discovery sought will uncover disputed material facts that will prevent the grant
of summary judgment or if the party requesting discovery is simply on a “fishing
expedition,” (2) whether the party opposing the summary judgment motion has
had adequate time to conduct discovery and has been conscientious in pursuing
such discovery, and (3) the diligence of the party moving for summary judgment
in responding to the discovery requests provided by the party opposing summary
judgment.


Id. ¶ 21 (citation omitted).


[12]  ¶ 24 UBIC stated in its memorandum accompanying its rule 56(f) motion that if additional
discovery were permitted, it expected to discover the following information: “(1) the intent of
Pioneer Roofing and UBIC at the time the policy was entered into with respect to the coverage
period for the policy; (2) communications between Pioneer and WCF with respect to coverage,
and payment of the claim; and (3) that the medical expenses were unreasonable and the indemnity
benefits were overpaid.” Only the first point is relevant to opposing WCF's motion for partial
summary judgment. Communications between Pioneer and WCF have no bearing on UBIC's
liability in light of our decision not to apply the targeted tender doctrine. And the issue of “the
reasonableness of the past benefits and administrative costs already paid by WCF” was left
“pending ... and subject to further discovery by the parties,” according to footnote 3 of the district
court's order. Therefore, we consider only whether the district court abused its discretion in denying
additional discovery regarding the intent of Pioneer and UBIC as to the coverage period.
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*741  ¶ 25 UBIC attached to its motion affidavits by its president, Ron Nielsen, and by
Pioneer's president, John Stout. 2  Mr. Nielsen affirmed that “[u]ntil WCF made its demand for
reimbursement, UBIC did not know that its 2008 policy allegedly overlapped with the WCF
policy” and that “[d]ue to a mistake in coverage dates, a new policy was written for Pioneer and
the erroneously collected premiums were credited to Pioneer's account.” Mr. Stout affirmed:


2 The parties dispute the admissibility of these affidavits and other parol evidence that may
have been produced during further discovery. We do not resolve this dispute because UBIC
has not suggested that these affidavits are sufficient to show mutual mistake and because the
district court had other grounds for denying additional discovery.


On February 22, 2008, I met with Shawn Morin, the agent for the policy that was ultimately
underwritten by [UBIC]. At that time, I made it clear that Pioneer wanted the new policy to
begin following the expiration of the WCF policy.


Upon receipt of the policy from UBIC I reviewed it, but did not notice that coverage
mistakenly began on the date I met with the agent (February 22, 2008), not after the expiration
of the WCF policy.


I never intended to have overlapping workers' compensation insurance coverage. The policies
were always intended to be successive, not concurrent.


¶ 26 To succeed in a rule 56(f) motion, a party must show why it “cannot for reasons stated ”
defend against the motion for summary judgment without additional discovery. UTAH R. CIV. P.
56(f) (emphasis added). Here, the only “reason” set forward by UBIC is insufficient time. UBIC
argues that “[d]uring these three, short, holiday-filled months, the parties only exchanged one
set of discovery requests, and UBIC was still awaiting responses to its discovery requests from
WCF.... UBIC was still evaluating the information it had gathered to determine who should be
deposed and what questions should be asked.” We find these arguments unpersuasive because
the mutual mistake alleged by UBIC did not involve WCF; it was between UBIC and Pioneer,
UBIC's cooperative former policyholder. UBIC has not given “reasons” why it could not, within
three months, obtain information from its own records and its own employees and from Pioneer.
Accordingly, the district court could have determined that UBIC “had adequate time to conduct
discovery.” Overstock.com, 2008 UT 55, ¶ 21, 192 P.3d 858.


¶ 27 The district court could also have determined that UBIC “failed to identify any [information
yet to be discovered] that would have provided a material factual dispute to preclude summary
judgment.” Id. ¶ 27. This is because the “mistake” alleged by UBIC, even if proven through
further discovery, would not qualify under the doctrine of mutual mistake. Mutual mistake occurs
when, “at the time the contract is made, the parties make a mutual mistake about a material
fact, the existence of which is a basic assumption of the contract.” Deep Creek Ranch, LLC v.
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Utah State Armory Bd., 2008 UT 3, ¶ 17, 178 P.3d 886 (internal quotation marks omitted); see
also RESTATEMENT (SECOND) OF CONTRACTS § 152(1) (1981) (“Where a mistake of both
parties at the time a contract was made as to a basic assumption on which the contract was made has
a material effect on the agreed exchange of performances, the contract is voidable by the adversely
affected party[.]”).


¶ 28 A mistake is “material” and goes “to a basic assumption of the contract” only if it affects an
element of the parties' bargain. Here, UBIC and Pioneer bargained for UBIC to provide workers
compensation coverage to Pioneer and for Pioneer to pay premiums to UBIC. The fact that the
UBIC workers compensation policy overlapped with another policy did not alter this bargain.


[13]  ¶ 29 Furthermore, even if the “mistake” amounted to a mutual mistake, UBIC would not
have a claim for reformation because it was not the adversely affected party. See RESTATEMENT
(SECOND) OF CONTRACTS § 152(1) (1981) (stating that a remedy is available only to “the
adversely affected party”). To determine whether a party has been adversely affected, we look to
the effect of the mutual mistake at the time the contract is entered. Here, when the contract *742
was entered, double coverage actually benefited UBIC by allowing it to collect full premiums
from Pioneer while sharing liability with WCF. Only in retrospect—after Mr. Antone's accident
—is contract reformation desirable to UBIC.


¶ 30 Because of the host of grounds for denying UBIC's rule 56(f) motion, the district court acted
well within “the limits of reasonability,” and therefore did not abuse its discretion. Overstock.com,
2008 UT 55, ¶ 20, 192 P.3d 858 (internal quotation marks omitted).


CONCLUSION


¶ 31 The UBIC Policy and the WCF Policy were both in effect at the time of Mr. Antone's accident.
Because we decline to apply the targeted tender doctrine in the workers compensation context, we
hold that both insurers are liable for Mr. Antone's claim. WCF is therefore entitled to equitable
contribution from UBIC for reasonable past and future costs associated with the claim.


¶ 32 We affirm the district court's granting  of WCF's motion for partial summary judgment and its
denial of UBIC's motion for summary judgment and motion for additional discovery. We remand
to the district court for resolution of the remaining issues.


Justice DURHAM authored the opinion of the Court, in which Chief Justice DURRANT,
Associate Chief Justice NEHRING, Justice PARRISH, and Justice LEE joined.
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